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JTTDSON  MFO.  GO.  et  «L  t.  IMDUSTRIAL 
AOCIDBINT  COUMISSION  et  aL 
(B.  F.  906».) 

(Supreme  Court  of  CaUtornia,    Sept.  26,  1919. 
Behearios  Denfed  Oct.  23,  1919.) 

1.  Hasieb  and  bebvaht  4(=»375(2)  —  'V?obK- 

iOS  PKBFOUaNO  "GBBTIOE"  on  ABEtTAI.  AT 

PLACE  OF  WORK. 
An  employ^,  vho  has  arrived  at  big  employ- 
er's premises  end  is  thereon  Cor  purpose  of  im- 
mediately commeaciDg  his  actual  work,  is  per- 
forming: "service"  Incidental  to  his  employment, 
within  Workmen's  Compensation  Act,  relative 
to  ri^t  of  oompoiMtlui  for  hia  inSuiy  then 
occurring. 

[£d.  Nota.^For  other  de&iitioiifl,  aee  Words 
and  Phrases,  First  and  Second  Series,  Service.] 

2.  MA8IEB  AMD  BKBTART  «8=»375^— INJTTBT 

TO  woBBacxn  CBOSSzna  tbacsb  in  plant 

'*ASZSINO  OUT  OV  AND  IK  OOUBSI  OT  SUPLOT- 
KBNT." 

Accident  to  employ^  on  his  way  to  work,  by 
beinr  struck  by  another's  train,  in  use  of  a 
necessary  mode  of  ingress,  across  railroad  tracks, 
provided  and  required  by  the  employer,  and  as 
between  employer  and  employes  constituting 
part  of  the  employer's  plant,  arose  out  of  and 
occurred  in  the  coarse  of  his  employment,  with- 
in Workmen's  Compensation  Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Saia,  Gonne 
of  Employment.] 

Shaw  and  Meivin,  JJi,  disseatlnr. 
In  Bank. 

Prosperina  Gallia  was  awarded  compensa- 
ticm  by  the  Industrial  Accident  Board  for 
death  of  Felice  Oallla,  and  the  Judson  Manu- 
facturing Company,  employer,  and  the  Cali- 
fornia Casualty  Indemnity  Exchange,  insur- 
er, apply  for  certiorari.   Award  affirmed. 

Rehearing  denied;  SHAW  and  MBLTIN, 
JJ.,  dissenting.  ANGELLOTTI,  C.  J.,  TDtee 
for  rehearing.  *- 

Bedman  &  Alexander,  of  San  BVandsco, 
for  petlttonersL 

Michele  Glmbalo,  of  San  Francisco,  for  re- 
qMttdent  Oallla. 

Ghrlstc^er  H.  Bradley,  of  San  Francisco 
(A.  EL  Granpner  and  Warren  H.  PiUsbnry. 
both  of  San  Frandsco,  of  counsel),  for  oOier 
respondents. 


LENKON,  J.  CertloraJ  to  review  the  ac^ 
tlon  of  the  Industrial  Acddent  Commission 
in  awarding  compensation  for  the  death  of 
one  Felice  Gallia,  who,  on  April  1, 1918,  was 
stmefc  and  killed  by  an  engine  operated  by 
the  Southern  Padflc  Company  while  he  was 
pursuing  his  way  to  work  along  a  path  cross- 
ing the  latter's  tracks. 

Gallia  was  a  laborer  In  the  employ  of  the 
Judson  Manufacturing  Company;  his  duties  , 
consisting  in  attending  an  open-hearth  fur-' 
nace.  The  furnace  and  factory  of  the  com- 
pany are  situated  on  the  east  shore  of  San 
Frandaco  Bay.  The  premises  are  bounded 
on  the  west  by  the  bay  shore  and  on  the  east 
the  right  of  way  on  which  the  Southern 
Padflc  Company  maintains  numerous  tracks 
for  Its  throu^  and  local  trains.  A  path 
crossing  this  right  of  way,  and  leading  from- 
the  end  of  a  public  street  at  its  eastern  ex- 
tremity directly  to  the  gate  of  the  factory 
yard  at  its  western  extremity,  was  the  sole 
means  of  ingress  and  egress  for  the  employes 
of  the  Judson  Manufacturing  Company  to 
and  from  Its  factory  and  furnace.  It  was, 
moreover,  the  means  of  access  required  and, 
authorized  by  the  company.  This  path  was 
not  a  public  highway.  The  crossing  was,  in 
fact,  dominant  as  to  user  in  the  employer, 
servient  to  its  purposes,  and  intimately  as- 
sociated with  its  plant  as  a  part  of  its  neces- 
sary establishment  The  company  had,  in- 
deed, even  claimed  a  lawful  easanent  over 
the  crossing  for  the  purposes  of  the  plant. 
At  the  time  of  his  Injury  and  death,  which 
occurred  about  five  minutes  before  the  begin- 
ning of  his  shift,  Gallia  was  proceeding  from 
his  ce^dence  to  thfe  factory,  and  had  reached 
a  point  on  the  path  in  question  about  20  feet 
east  of  the  fiictory  gate. 

The  Industrial  Accident  C<nnmlsalon  found 
that  Gallia's  death  resulted  from  an  injury 
arising  out  of  his  employment  and  received 
while  he  was  performing  a  service  growing 
ont  of,  incidental  to,  and  in  the  course  of  that 
employment  Petitioner  insists  that  the  facts 
do  not  support  the  finding. 

[1,2]  The  rl^t  to  compensation  is  by  no 
means  restricted  to  those  cases  where  the  in- 
jury occurs  while  the  employ^  la  actually 
presently  manipulating  the  tools  of  his  call- 
ing. It  would  be  unnecessary  to  the  decision 
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of  this  case  to  attonpt  to  formulate  a  precise 
and  coinpr^aislTe  cleflnition  of  the  term 
'^serrice,"  as  need  in  the  statute  now  under 
consideration.  It  seems  to  na,  boweTer,  that 
when  an  employe  has  arrived  at  the  premises 
of  hla  employer,  and  Is  thereon  for  the  pur- 
pose of  immediately  commencing  his  actual 
work,  be  is  performing  service  Incidental  to 
his  employmmt.  The  facts  stated  abore 
show  that  as  between  the  employer  and  his 
employes  the  path  across  the  Southern  Pacif- 
ic Company's  right  of  way  was  in  fact  a  part 
of  the  «nployer'8  plant,  and  that  at  the  time 
of  his  death  Gallia  was  there  solely  In  the 
line  of  bis  duty  as  an  ^ploy&  It  would  be 
a  harsh  and  indefensible  rule  that  would 
withhold  compensation  from  an  employ^  en- 
gaged In  traversing  a  dangerous  pathway  in 
his  employer's  building  on  his  way  to  his  own 
particular  place  of  work  therein,  on  the 
ground  that  he  had  not  yet  entered  upon  the 
real  work  of  his  employment,  We  can  per- 
ceive no  difference  in  prlndple  between  such 
*  a  case  and  the  case  at  bar. 

There  have  been  a  great  number  of  cases 
In  other  Jurisdictions  In  which  the  question 
here  Involved  has  been  discussed — namely,  as 
to  the  point  at  which  a  person  who  has  been 
injured  while  away  from  hla  actual  place  of 
work  leaves  his  employment  The  line  is  a 
very  fine  one.  Mole  v.  Wadworth,  6  B.  W.  C. 
O.  129;  Richards  v.  Morris,  [1915]  1  K.  B. 
221;  Gane  v.  Norton  Hill  Co.,  2  B.  W.  0.  C. 
42;  Moore  v.  Manchester  Liners,  3  B.  W.  O. 
C.  527;  In  re  Sundlne,  218  Mass.  1,  105  N.  E. 
433,  L.  B.  A.  lOlOA,  318— in  which  compensa- 
tion was  awarded.  De  Constantln  v.  Pub. 
Senr.  Com.,  75  W.  Va.  32,  83  S.  E.  88,  L.  R.  A. 
1916A,  329;  Nelson  R.  Constr.  Co.  v.  Ind. 
Com.  of  IlL.  286  lU.  632,  122  N.  E.  113;  Ocean 
Accident,  etc,  Co.  v.  Ind.  Acc.  Comn.,  173  Cal. 
313,  159  Pac.  1041,  L.  B.  A.  1917B,  83&— In 
which  comp«satlon  was  denied. 

In  the  case  last  <dted  we  find  a  statement 
to  the  effect  that  all  those  accidental  Injuries 
which  occur  while  the  employe  Is  going  to  or 
returning  frmn  his  work  are  excluded  from 
the  benefits  of  the  act  This  sweeping  dic- 
tum was  not  necessary  to  the  decision 
of  the  case.  The  accident  there  consid- 
ered occurred,  it  la  true,  while  the  de- 
ceased was  attempting  to  reach  his  place  of 
employment ;  but  the  mode  of  Ingress  which 
he  undertook  to  use  was  not  <»ie  provided  and 
required  by  his  employer,  It  was  In  no  sense 
a  part  of  the  premises  where  his  work  was  to 
be  performed,  and,  finally.  It  was  not  In  fact 
a  mode  of  ingress  to  his  work  at  all.  As  fc- 
marked  by  Lord  Lorebum  In  Walters  t. 
Staveley  Co.,  4  B.  W.  C.  a  305: 

"In  applying  this  act  one  has  to  look  to  the 
words  of  the  act  itself.  *  •  •  Other  cases 
are  only  useful  as  Illustrations  of  the  way  in 
which  these  words  are  applied,  and  nothing,  I 
think,  is  more  fruitless  than  to  attempt  to 
argue  by  analogy  from  one  set  of  facta  to  an- 
other nt  of  facts."  I 


This  very  danger  is  Illustrated  by  the  cita- 
tion of  that  case  In  support  of  the  dictum  In 
the  Ocean  Accident,  etc.,  Co.  Case.  It  appears 
from  a  careful  reading  of  the  opinions  of 
their  lordships  that  their  decision  in  the  Wal- 
ters Case  was  rested  solely  upon  the  ground 
that  the  contract  of  employment  there  Involv- 
ed did  not  contemplate  the  use  of  the  path-> 
way  where  the  injury  occurred  as  a  necessa- 
ry Incident  to  gaining  access  to  the  place  of 
employment.  The  facts,  In  other  words,  fail- 
ed to  fiiiow  that  as  between  the  company  and 
its  employes  the  path  was  in  fact  a  part  of 
the  company's  plant.  Gilmour  t,  Dorman 
Co.,  4  B.  W.  a  C.  279,  also  dted  In  the  Ocean 
Accident,  etc.,  Co.  Case,  is  similarly  distin- 
guishable from  the  case  at  bar.  On  the  other 
hand.  It  appears  from  Moore  v.  Manchester 
-Liners,  supra,  and  from  other  cases  dted  by 
the  court  In  the  Ocean  Accident,  etc.,  Co. 
Case,  aa  well  as  from  the  additional  cases 
which  we  have  dted,  supra,  that  an  injury 
due  to  the  necessary  means  of  access  to  the 
e'hiployer's  premises,  required  by  the  employer 
and  contemplated  In  the  employment,  la  com- 
pensable. 

We  are  of  the  opinion  that  the  facts  here 
disclosed  warranted  the  finding  that  the  acci- 
dent by  which  Gallia  met  hla  death  arose  out 
of  and  occurred  In  the  course  of  his  employ- 
ment It  follows  that  the  ai^ilicant  is  enti- 
tled to  compmsatlon. 

The  award  Is  affirmed. 

We  concur:  ANGELLOTTI,  C.  3.;  WII#- 
BUR,  J.;  LAWI>OR,J.:  OLNBT,  J, 

SHAW,  J.  I  dissent  The  Constitution  au- 
thorizes the  Legislature  to  create  a  liability 
for  compensation  to  be  made  to  an  ^ployfi, 
by  the  community  at  large  through  the  me- 
dium of  the  employer,  for  an  injury  to  such 
employe  Incurred  in  the  course  of  his  employ- 
ment Const  art  20,  $  21,  as  adopted  in 
1911;  Western  I.  Co.  v.  Pillabury,  170  Cal. 
694,  707,  151  Pac.  398.  To  this  the  Legisla- 
ture has  added  the  condition  that  the  injury 
must  be  one  that  was  sustained  by  accident 
arising  out  of  the  emplojment.  Workmen's 
Compensation  Law  1013  (St  1913,  p.  283)  § 
12(a);  Act  1917  (St  1917,  p.  834)  §  6(a). 
Gallia  was  employed  to  work  In  the  factory 
of  the  plaintiff.  The  only  entrance  to  the  fac- 
tory was  a  gate  on  the  easterly  side.  From 
this  gate  a  pathway  extended  easterly  across 
the  adjacent  tracks  of  the  Southern  Pacific 
Railroad  Company  into  the  end  of  a  public 
street.  This  path  was  commonly  used  for  ac- 
cess to  the  factory  by  all  persons  desiring  to 
enter,  and  there  was  no  other  way  or  means 
of  access.  In  going  from  his  home  to  the  fac- 
tory Gallia  was  crossing  the  tracks  aforesaid 
upon  this  path,  and  while  so  doing  he  was 
struck  by  a  Southern  Pacific  engine  and 
killed. 

His  contract  of  employment  did  not  pro> 
Tide  that  he  was  to  be  ccmsldowd  in  service 


Digitized  by 


CaL) 


80UTHBRK  P.  CO.  v,  RICEL&RDSON 

(184  p.) 


while  going  to  the  factory  from  his  home,  nor 
did  It  require  him  to  perform  any  service 
whUe  crossing  said  tracks  along  aaia  path.  It 
did  not  specify  the  route  he  was  to  travel  In 
going  to  and  from  the  factory.  At  the  time 
he  was  struck  he  was  not  engaged  In  any 
work  or  service  for  the  plaintiff;  he  had  not 
yet  reached  the  place  of  employment  or  the 
factory,  but  was  still  on  his  way  thereto. 
The  engine  belonged  to  the  Southern  PadSc 
Company,  and  was  in  no  way  connected  with 
tbe  business  of  the  plaintiff  or  the  work 
Gallia  was  to  do. 

The  accident  had  no  more  to  do  with  his 
employment  than  would  an  accident  which 
occurred  any  place  on  the  public  street  by 
whldx  he  reached  the  path.  His  act  In  going 
there  may  have  been  a  thing  done  "In  the 
course  of  his  employment,"  according  to  a 
few  rather  strained  constructions  of  that 
l^rase  In  some  of  tbe  decisions;  but  that 
meaning  Is  against  the  weight  of  authority. 
Bradbury's  Workmen's  Compensation  Law 
(3d  Ed.)  p.  468.  But  I  know  of  no  case  which 
holds  that  an  Injury  from  an  accident  so  oc- 
curring is  one  "arising  out  of  the  employ- 
ment It  could  be  said  to  do  so  only  upon 
the  theory  that  the  employment  created  the 
necessity  of  going  to  the  place  of  employment 
and  that  this  necessity  was  the  cause  or 
occasion  of  his  being  In  the  place  of  danger. 
But  exactly  the  same  thing  could  be  said  If 
be  had  been  Injured  anywhere  in  the  street 
al<Hig  his  usual  and  proper  route  from  his 
home  to  the  factory.  And  so  It  might  be 
said  that  almost  anythiog  that  occurs  to  the 
employ^  while  at>sent  from  the  lA&ee  of  work 
arises  directly  or  In  natural  sequoice  out  of 
his  having  been,  or  being  required  to  be,  at 
the  place  of  employment.  But  tbe  authori- 
ties are  unanimous  that  the  phrase  does  not 
have  this  comprehensive  meaning.  I  can  see 
no  sabstantlal  distinction  betwe^  tbis  case 
and  our  decision  in  Ocean,  etc.,  Co.  v.  In- 
dustrial Accident  Commission,  173  Gal.  313, 
m  Pac.  1041,  U  R.  A.  1017B,  336,  and  the 
many  similar  cases  cited  therein,  and  In 
Bradbury's  Workmen's  Compensation  Law, 
above  cited,  to  the  effect  that  the  employer  la 
not  liable  for  an  Injury  to  the  employ^  during 
his  Journey  to  or  from  his  place  of  work. 

Iconcar:  MELYIN.  J. 


SOrTHERM  P.  GO.  t.  RIOHARDSON.  State 
Treasurer  (three  cases).   (S.  F.  J3912-S914.) 

(Supreme  Court  of  California.   Sept.  24, 1010.) 

L  Taxatzoit  4a9l4S— Raiuboad  hot  uabu 

TO  tax  ok  BICXIPTS  nOU  8KPAKATB  nSBT 
PUNT. 

The  gross  receipts  of  a  railroad  company 
fonn  operation  of  a  ferry,  entirely  separate  and 


distinct  from  its  raOroad  basiness  and  uncon- 
nected therewith,  were  not  taxable  by  tbe  state 
board  of  equalization  at  6%  per  oent,  undo: 
Const  art  13,  {  14. 

2.  Taxation  «ss»144  —  Raiiaoad  PBOFEsn 

USED  EXCLU8ITELT  IN  ITS  OPKBATIOIf  ONLT 

8UBJX0I  TO  TAX. 
Const  art  13,  |  14,  subd.  (a),  providins 
that  nil  cailroad  ccnapanles  shall  annaally  pay 
a  tax  on  their  franchises,  roadways,  rolhng 
stock,  "and  other  property  or  any  part  there- 
of, used  exclusively  in  the  operation  of  their 
business  in  the  state,"  refers  by  the  pbrase 
"all  railroad  companies"  and  "other  property 
or  any  part  thereof,"  etc,  only  to  tbe  kinds  of 
bosineBS  which  are  declared  to  be  so  taxable 
in  the  opening  paragraph  of  section  14,  and 
includes  only  property  naed  exelnsiTely  in  tbn 
operation  of  such  business. 


Court,  City  and 
Oeorge  A.  Starte* 


In  Bank. 

Appeal  from  Superior 
County  of  San  Frandsco ; 
vant,  Judge. 

Three  actions  by  the  Sontbem  Padflc 
Company  against  Friend  W.  Richardson, 
Treasurer  of  the  State  of  California.  Fnm 
Judgments  for  plaintiff,  d^endant  appeals. 

Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  Raymond 
Benjamin  and  Frank  L.  Querena,  Deputy 
Attys.  Gen.,  for  appellant 

Henley  C.  Booth,  of  San  Frandsco^  for  re- 
spondent ~ 

SHAW,  J.  In  each  of  these  cases  the  dfr 
fendant  appeals  from  a  Judgment  In  favor 
of  the  plaintiff.  Each  case  is  an  action  to 
recover  taxes  paid  to  the  state  under  protest 
for  a  single  fiscal  year  ending  on  June  30th. 
Case  No,  8912  was  for  $21,415.26,  paid  for 
the  year  ending  in  1916 ;  case  No.  8913,  for 
$23,507.08,  paid  for  the  year  ending  in  1017 ; 
and  case  No.  8914,  for  $25,920.31,  paid  for  tbe 
year  ending  In  1918. 

These  taxes  were  levied  by  the  state  board 
of  equalization,  under  the  assumed  authority 
of  section  14,  article  13,  of  the  Constitution. 
The  sole  question  for  determination  is  wheth- 
er or  not  the  state  board  was  correct  In  tbe 
position  that  the  plaintifT  was  liable,  under 
this  section,  for  the  taxes  upon  the  gross 
receipts  from  operation  of  the  particular 
property  upon  which  these  several  amounts 
were  assessed.  The  Southern  Pacific  Com- 
pany, as  is  well  known,  operates  an  extensive 
system  of  railways  within  the  state.  As  ad- 
juncts thereto,  at  Its  Oakland  and  Alameda 
rail  terminals  it  operates,  a  number  of  ferry- 
boats, connecting  with  its  railway  lines,  to 
carry  its  freight  and  passengers  between 
said  terminals  and  the  city  of  San  Francisco, 
In  order  to  complete  the  carriage  from  its 
different  lines  of  railway  to  that  city. 

In  addition  to  tliese  railroad  lines  and  con- 
necting ferry  lines,  It  operates  a  system  of 
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ferryboats  between  San  Prandsco  and  Oak- 
land, known  as  the  "Creek  Route."  These 
boats  carry  passengers  and  freight  from  a 
Blip  on  the  San  Francisco  side  to  a  point  In 
the  estaary  between  Oakland  and  Alameda 
near  the  foot  of  Broadway  In  the  dty  of  Oak- 
land. They  do  not  connect  with  any  railroad 
line  of  the  plaintiff,  nor  with  any  other  rail- 
road line.  So  far  as  Its  hnsinees  Is  con- 
cerned, It  could  as  conveniently  be  operated 
by  any  other  company,  since  it  has  no  con- 
nection whatever  with  the  railroad  system 
operated  by  the  plaintiff.  An  account  of  the 
rec^pts  from  this  business  is  kept  separate 
and  distinct  from  the  receipts  from  railroad 
lines  and  other  ferryboats  above  mentioned 
belonging  to  the  plaintiff.  They  are  paid  in- 
to the  general  treasury  ot  the  plaintiff,  and 
are  used  by  It  for  any  purpose  It  sees  fit 
Under  the  direction  of  the  state  board,  the 
plaintiff  reported  thereto  for  the  year  ending 
1016  that  Its  gross  receipts  from  the  opera- 
tion of  the  said  Creek  Route  during  said  fis- 
cal year  amounted  to  $407,009.62.  Said  re- 
port also  included  Other  sums  as  the  gross  re- 
ceipts from  the  railroad  lines  and  ether 
ferryboats  above  mentioned.  The  state 
board  computed  the  sum  of  5^  per  cent  upon 
said  sum  as  the  amount  of  taxes  to  be 
assessed  against  said  plaintiff  on  account  of 
the  gross  receipts  from  said  Creek  Route, 
which  sum  the  plaintiff  thereupon  paid  under 
protest.  A  similar  process  took  place  with 
respect  to  .  the  other  cases. 
'  The  decision  of  the  case  depends  upon  the 
interpretation  to  be  given  to  the  language 
of  sectiui  14,  above  referred  to.  The  conten- 
tion on  behalf  of  the  state  Is  that  It  author- 
izes an  assessment  of  the  fixed  percentage 
upon  the  gross  receipts  from  operation  of 
the  plaintiff  company  upon  every  -kind  of 
business  whldi  it  carries  on,  wheliier  a  rail- : 
road  business  or  of  some  other  Character  not 
necessary  for  Its  railroad  business,  nor  con- 
nected therewith.  The  plaintiff,  on  the  other 
hand,  insists  that  the  section  authorizes  such 
tax  only  upon  its  railroad  property,  and  the 
necessary  or  convenient  adjuncts  thereto.  In 
order  to  clearly  exhibit  the  question,  we 
quote  the  parts  of  the  section  which  relate 
thereto,  as  follows: 

"Sec  14^  Taxes  le^ed,  assessed  and  collect- 
ed as  hereinafter  provided  upon  railroads,  in- 
cluding street  railways,  whether  operated  In 
one  or  more  counties  ;  sleeping  car,  dining  car, 
drawing  room  car  and  paJace  car  companies, 
refrigerator,  oil,  stock,  fruit,  and  o^her  ear- 
loaniDg  and  other  car  companies  operating 
upon  railroads  in  this  state;  companies  doing 
express  buaiuess  on  any  railroad,  steamboat, 
vessel  or  stage  line  in  this  state;  telegraph 
companies;  telephone  companies;  companies 
engaged  In  the  transmission  or  sale  of  gas  or 
electricity;  insurance  companies;  banks,  bank- 
ing associationB,  savings  and  loan  societies,  and 
trust  companies;  and  taxes  upon  all  franchises 
of  every  Idnd  and  nature,  shaU  be  entirely  and 
exclusively  for  state  purposes,  and  shall  be 


levied,  assessed  and  collected  in  the  manner 
hereinafter  provided.  The  word  'companies'  as 
used  in  this  section  shall  include  persons,  part- 
nerships, joint  stock  asaooations,  companies, 
and  corporations. 

"(a)  All  railroad  companies,  inclnding  street 
railways,  whether  operated  in  one  or  more 
counties;  all  sleeping  car,  dining  car,  drawing 
room  car,  and  palace  car  companies;  all  re- 
frigerator, oil,  stock,  fruit  and  other  car-loan- 
ing and  other  car  companies,  operating  upon 
the  railroads  in  tliis  state;  all  companies  do- 
ing express  business  on  any  railroad,  steam- 
boat, vessel  or  stage  line  in  this  state;  all  tel- 
egraph and  telephone  companies;  and  all  com- 
panies engaged  in  the  transmission  or  sale  of 
gas  or  electricttr  shall  annually  pay  to  th« 
state  a  tax  upon  their  franchises,  roadways, 
roadbeds,  rails^  rolling  stock,  poles,  wires,  pipes, 
canals,  conduits,  rights  of  way,  and  other  prop- 
erty, or  any  part  thereof  used  exclasively  in 
the  operation  of  their  business  in  this  state 
computed  as  follows:  Said  tax  shall  be  equal 
to  the  percentages  hereinafter  fixed  upon  the 
gross  receipts  from  operation  of  such  compa- 
nies, and  each  Uieieof  within  this  state." 

[1]  The  theory  advanced  on  behalf  of  the 
state  is.  In  effect,  that  if  any  railroad  com- 
pany or  person,  operating  a  railroad  within 
this  state,  should  engage  in  the  business  of 
operating  another  and  separate  public  utility 
within  the  state,  not  of  a  character  taxable 
exclusively  or  at  all  for  state  purpose  under 
section  14,  and  hot  necessary,  or  convenient 
for  the  operation  of  Its  or  his  railroad,  nor  in 
any  manner  connected  therewith  as  an  ad- 
junct thereto,  the  gross  receipts  from  the 
operation  of  such  separate  public  utility 
must  be  Included  with  the  gross  receipts 
from  the  operation  of  the  railroad  system 
and  connections,  and  the  fixed  percentage 
computed  upon  the  whole  sum.  If  this  is  cor- 
rect, it  would  necessarily  follow  that  the  prop- 
erty used  exclusively  in  operating  such  sepa- 
rate public  utility  would  be  exempt  from  lo- 
cal taxation  for  municipal  or  county  purposes. 
The  Interpretation  contended  for  would  ea- 
large  section  14  by  brining  such  separate 
public  service  business  within  Its  scope,  in  all 
such  cases,  although  it  Is  not  of  a  class  men- 
tioned therein.  It  would  do  more.  Section  1 
of  article  13  of  the  Constitution  provides  that 
all  property  in  the  state  shall  be  taxed  in 
proportion  to  its  value,  except  as  otherwise 
provided  in  the  article.  The  property  of  the 
separate  public  utility  would  npt  be  within 
the  exception  and  It  would,  under  section  1, 
be  subject  to  local  taxation  for  municipal 
and  county  purposes ;  whereas,  under  the 
Interpretation  claimed  for  the  state,  U  would 
be  excluded  therefrom.  This  would  not  only 
be  putting  into  section  14  a  provision  not 
contained  In  it,  and  Inserting  In  section  1 
on  exception  not  there  contained,  but  It  would 
also  be  establishing  a  peculiar  and  unreason- 
able discrimination  with  resP^  to  public 
utilities  or  kinds  of  buBlnesS  °^  ^ 
declared  to  be  taxable  tot  atft^  purposes. 


Digitized  by 


OkL)  burrows  r.  FJCTROLEau  DXVBLOPMENT  00. 

(114  P.) 

To  make  Xba  i«(H;io8ltlon  clear,  U  faxthet  the  appellant  does  not 


6 


exposition  is  necessary,  we  may  take  tbe  very 
ease  here  presented.  Ferries  are  not  men- 
ttoned  in  section  l<t ;  therefore  the  property 
nsed  in  the  operation  of  a  ferry  Is  not  tax- 
able excliislrely  or  at  all  for  state  purposes 
QDder  that  section,  hot  la  subject  to  local 
taxation  in  pEoi>ortlon  to  Talue,  under  section 
L  It  will  be  conceded  that  all  ferries  not 
operated  by  a  railroad  company  which  Is 
also  operating  a  railroad  are  thns  subject  to 
local  taxation.  Local  taxation  of  all  such 
ferries  Is  authorized  by  section  3643  of  the 
Politica]  Code,  and  If  they  connect  more  than 
one  county,  the  stattouary  property  shaU  be 
taxed  In  the  county  in  which  it  la  situated 
and  the  Intangible  property  and  water  cra^t 
assessed  in  equal  proportions  in  the  respec-. 
tlve  counties.  But  under  this  claim  the  mere 
fact  that  the  Creek  Route  ferry  happens  to 
be  operated  by  the  Southern  Pacific  Com- 
pany, which  is  also  operating  a  railroad 
within  the  state,  would  cause  the  property 
of  this  particular  ferry  to  be  excluded  from 
taxation  for  local  purposes  in  tbe  city  and 
county  of  San  Francisco,  the  county  of  Ala- 
meda and  the  city  of  Oattland.  and  make  U 
taxable  exclusively  for  state  purposes  under 
section  14,  while  all  other  ferries  operating 
between  said  coimtles  not  owned  by  a  rail- 
road company  or  operating  in  connection 
with  a  railroad  would  be  taxed  only  for  local 
purposes.  Also,  It  i^ould  follow  that,  if  the 
Creek  Route  ferry  should  hereafter  become 
the  property  of  some  other  corporation  which 
was  not  operating  a  railroad,  Its  property 
would  again  become  subject  to  local  taxation. 
Such  uncertain  and  unusual  results  were 
clearly  not  within  the  contemplation  of  the 
framers  of  section  14  of  article  13  of  the 
Constitution. 

[I]  The  appellant  argues  that  since  subdi- 
vision (a)  of  section  14,  which  declares  the 
duty  to  pay  the  taxes  provided  for  in  the 
opening  paragraph,  begins  with  the  phrase, 
"all  railroad  companies,"  and,  In  describing 
the  kinds  of  property  to  be  so  taxed,  closes 
with  the  phrase,  "and  other  property,  or  any 
imrt  thereof  nsed  exclusively  In  the  opera- 
tion of  their  business  In  this  state,"  It  must 
follow  that  persons  or  corporations  carrying 
on  any  business  of  a  kind  moationed  in-  the 
opetUng  paragraph  must  be  taxed  In  the 
same  manner,  and  for  state  purposes  exclu- 
Blvely,  upon  property  which  they  may  have 
and  use  exclusively  in  the  operation  of  a 
separate  public  utility  business  in  this  state 
which  otherwise  would  not  be  so  taxable.  If 
tbe  meaning  of  the  phrase  "their  business  in 
this  state"  is  to  be  enlarged  so  as  to  include 
any  business  other  than  the  kinds  made 
taxable  by  the  first  paragraph  of  the  section, 
it  could  as  well  be  said  to  include  any  kind 
of  business  carried  on  by  such  person  or 
company,  such,  for  example,  as  a  farm,  or  a 
dry  goods  store.  This  would  be  absurd  and 


so  contend.  The 
argammt  Is  not  sound.  The  entire  context 
implies  the  contrary.  The  only  reasonable 
interpretation  Is  that  the  phrase  refers  only 
to  tbe  kinds  of  business  which  are  declared 
to 'be  so  taxable  in  the  opening  paragraph 
and  includes  only  the  property  which  is  used 
exclusively  in  the  operation  of  such  business. 
It  was  so  held,  in  effect,  by  this  court  in 
Lake  Tahoe,  etc.,  Co.  v.  Roberts,  168  Gal. 
561,  143  Pac  786,  Ann.  Cas.  1916E,  1196. 
We  ilo  not  mean  to  suggest  that  ferryboats 
and  the  necessary  adjuncts  used  only  to 
ctmnect  separate  parts  of  the  railroad  line, 
such  as  those  at  Port  Costa,  or  those  used 
only  to  connect  Its  rail  lines  with  its  termi- 
nals at  San  Francisco,  are  not  to  be  taxed 
for  state  purposes  only  as  provided  4n  sec- 
tion 14. 

It  is  ordered  that  the  Judgment  in  each  of 
the  above-ratltled  cases  be  affirmed. 

We  concur:  ANGELLOTTI,  C.  X;  OL- 
NET,  J.;  MELVIN,  J.;  WILBUR,  J.; 
LAWLOB,  J.i  LENNON,  J. 


BURROWS  et  al.  v.  PETROLEUM  DEVEL- 
OPMENT CO.    (L.  A.  4266.) 

(Supreme  Court  of  Califunla.   Sept  24,  1919. 
Rehearing  Denied  Oct.  23,  1919.) 

1.  CONTBACTS  <S»169  —  To    BE  CONBTBTTEn 
WITH  BESFECT  TO  smTATlON  OF  FABTHES. 

A  contract  Bhould  be  construed  with  respect 
to  the  situatiou  in  which  the  parties  were  At 
the  time  it  was  made. 

2.  ConTRACTS  4=3213(1)  —  OonsTSnorzoN  or 

AGUElOETIT  TO  DBIU.  OIL  WKLX,  OXLIOEKT- 
I.T. 

Contract  whereby  defendant  oil  develop* 
ment  company  agreed  to  drill  diligently  dur- 
ing the  life  of  plaintiffs  options  on  the  land 
involved  held  not  to  require  defendant  to  reach 
2,i500  feet  depth  within  the  period  of  the  op- 
tions, even  if  oil  were  not  found,  but  merely 
to  drill  diligeotly  during  the  life  of  the  options 
until  2,500  feet  depth  was  reached,  or  oil  ia 
specified  quantities  found. 

3.  CONTBACTS  «=»170(2)  —  CONBTBUCTION  BT 
FABTIBS  OF  OIL  WELZ.  DBZLI.ING  AQBEEMENT. 

Defendant  oil  development  company,  ob- 
ligated to  drill  diligently  only  durins  the  life 
of  plaintiff's  options,  or  until  a  depth  of  2,500 
feet  was  reached,  hdd  not  to  have  construed  its 
contract  otherwise  by  continuing  to  drill  after 
the  period  of  the  options  had  apired;  action 
referable  to  its  desire  to  realize  On  its  own  in- 
vestment 

4.  CoNTBACTS  «=9241  —  COKTaACT  TO  DBUJ. 

om  WBU,  nnaina  oftiohb  altebed  by  iak- 

INQ  DP  OF  OPTIONS. 

Obligation  of  defendant  oil  development 
company  under  its  contract  with  plaintiff  to 
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drill  diligently  on  land  coveretl  by  plaintiCTB 
options  daring  the  period  of  the  options,  or 
until  a  depth  of  2,500  feet  was  reached,  or  oil 
in  specified  quantities  found,  held  not  changed 
by  defoidant's  action  In  taking  up  the  options. 

In  Bonk. 

Appeal  from  Superior  Court,  Kern  County ; 
Milton  T.  Farmer,  Judge. 

Action  by  F,  R,  Burrows  and  others 
against  the  Petroleum  Development  Com- 
pany, a  corporation.  From  Judgment  for 
plaintiils,  defoidant  appeals.  Beversed'. 

B.  W.  Camp,  C.  T.  CSottelteE,  M.  W.  Reed, 
and  Robert  Brennan,  all  of  Los  Angeles,  for 
app^antu 

John  T.  ThorntCNQ,  ot  San  Frandsco  (F.  W. 
Henshaw  and  Hoidiaw,  Black  A  Gk>l^rg, 
all  of  San  Frandqco,  of  counsel),  for  respond- 
ents. 

OliNBY,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  against  It  for  940,- 
000  aa  damages  fos  a  breach  of  contract 
The  cmtract  was  one  between  the  plaintiff 
Borrows  and  the  defendant,  and  the  other 
two  plaintiffs  are  interested  only  as  assignees 
of  Burrows  of  partial  Interests  under  the 
contract.  For  simplicity  In  discussion,  we 
shall  treat  the  action  as  one  by  Burrows  as 
sole  plaintiff.  The  facts  are : 

In  May,  1909,  Burrows  held  five  options 
for  the  purchase  of  adjoining  tracts  of  land 
In  the  Tldnlty  of  the  Kern  coimty  oil  field. 
The  land  had  not  been  explored  for  oil. 
Each  of  the  options  specified  the  amount  to 
be  paid  as  purchase  price  and  the  time  with- 
in which  it  had  to  be  paid.  One  of  the  op- 
tions, which  we  may  call  option  A,  contained 
no  provision  for  drilling ;  but  each  of  the 
others  provided  as  a  condition  of  Its  contin- 
uance during  the  term  specified  that  the  op- 
tion holder  should  immediately  t>egln  and 
diligently  prosecute  the  drilling  of  a  well  on 
the  laud  covered  by  option  A. 

Shortly  after  acquiring  these  options.  Bur- 
rows as^gned  them  to  the  defendant  under 
the  contract  involved  here.  That  contract 
provided,  in  effect,  that  the  defendant  should 
Immediately  begin  and  diligently  prosecute 
the  drilling  of  a  well  on  the  land  covered  by 
option  A  to  a  depth  of  at  least  2,500  feet,  un- 
less oil  in  certain  specified  quantities  should 
be  sooner  found.  The  alleged  breach  of  con- 
tract for  which  damages  are  here  claimed  Is 
the  failure  of  the  defendant  to  drill  a  well  to 
this  depth  of  2,000  teet.  It  oil  were  not 
found  within  this  depth  In  the  quantity  speci- 
fied, the  contract  provided  that  the  defend- 
ant had  the  right  to  terminate  the  agreement 
On  the  other  hand,  If  oil  were  found,  the  de- 
fendant was  obligated  to  exercise  the  option 
and  purchase  the  lands,  In  whitdi  case  it  was 
to  convey  certain  specified  portions  thereof 
equal  to  thre&«ighths  of  the  acreage  to  the 
plaintiff.  The  contract  also  provided  that 


the  well  should  be  sunk  at  a  point  on  the 
land  included  in  option  A  to  be  designated  by 
the  plaUitiff,  but  that  neither  the  well  nor 
the  governmental  subdivision  on  which  it 
was  located  should  be  ccmveyed  to  the  plain- 
tiff. 

FoUowfi^  the  making  of  the  contract  the 
defendant  b^:an  the  drilling  of  a  well  at  a 
point  designated  by  the  plaintiff  and  proceed- 
ed dUigently  with  It  Whoi  the  well  had 
reached  the  d^th  of  nearly,  but  not  quite, 
2,600  feet,  a  shoMing  of  on  was  found,  but 
not  in  the  qnantlty  spedfled  by  the  contract 
as  relieving  the  defiendant  ot  its  obligation  to 
ctmtlnne  drilling,  or  aa  imposing  on  It  the  oth 
ligation  to  take  up  the  options.  The  tfme» 
however,  of  option  A,  whidi  had  bem  extend- 
ed, was  about  to  exjdre.  It  was  the  key  op- 
tion, as  the  well  was  mi  the  land  covered  by 
It  and  me  other  optl<ms  were  conditional  on 
drilling  a  well  on  that  land.  The  plaintiff 
and  defendant,  acting  through  the  plaintiff, 
attempted  to  secure  a  further  extension  of 
option  A,  but  were  refused.  Thereupon,  al- 
thougb,  as  we  have  said,  the  defendant  was 
under  no  obligation  to  do  so.  it  took  up  the 
options  and  conveyed  to  the  plaintiff  the  por- 
tion of  the  land  which  be  was  to  receive. 

The  defendant  continued  with  the  work  on 
the  well,  but  the  greatest  depth  reached  was 
either  2,465  or  2,485  feet,  or  35  or  15  teet,  as 
the  case  may  be,  short  »of  the  specified  dis- 
tance. At  this  point,  through  some  mishap, 
which  It  is  not  claimed  was  not  reasonably 
incident  to  such  operations,  the  well  was 
spoiled.  The  defendant  thereupon  promptly 
started  another  well,  and  proceeded  with  its 
drilling  until  a  depth  of  800  feet  or  there- 
abouts was  reached,  when  this  well  also  was 
spoiled.  The  defendant  then  refused  .to  drill 
again,  and  this  refusal  is  the  alleged  breach 
of  contract  relied  on.  There  Is  no  allegation 
or  claim  that  up  to  this  time  the  defendant 
had  not  been  proceeding  diligently  with  the 
drilling  as  required  by  the  contract.  The 
time  when  the  second  well  was  spoiled,  and 
the  defendant  ceased  drilling,  was  something 
over  a  year  and  a  half  after  the  expiration  of 
the  prescribed  time  of  optlm  A  as  last  ex- 
tended. 

The  only  allegation  of  damage  in  the  com- 
plaint Is  that  the  cost  of  drilling  a  2,500-foot 
well  at  the  point  fixed  by  the  contract — sudi 
point  being  on  the  defmdant'a,  not  the  plain' 
tiff's,  land—would  be  (40,000.  The  only 
prottf  of  damage  at  the  trial  vras  proof  of  this 
cost  and  this  cost  is  the  amount  allowed  the 
plaintiff  by  the  Judgment  of  the  trial  court 

Two  questions  arise  upon  the  foregoing 
facts.  The  first  Is :  Did  the  refusal  of  the 
defendant  to  go  on  with  drilling  after  the 
failure  of  the  second  well,  and  at  a  time  sub- 
sequent to  the  expirattOQ  of  the  period  of  the 
options,  constitute  a  breach  o<  contract? 
The  second  is:  Assuming  a  hreach,  is  tlie 
cost  of  Budi  well,  as  ^u^^^^hed  from  its 
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value  to  the  plaintiff— that  Is,  Its  beneficial 
effect  upon  the  value  of  bis  land,  be  bavlng 
no  direct  Interest  In  the  well — the  correct 
measure  of  damages? 

[1, 2]  In  order  to  cletermtne  whether  or  not 
there  has  been  a  breach  of  the  contract,  it  Is 
necessary  to  determine  Just  what  the  obliga- 
tion was  which  It  is  claimed  was  broken. 
The  contract  should,  of  course,  be  construed 
with  respect  to  the  situation  in  which  the 
parties  were  at  the  time  it  was  made.  That 
situation  was  that  the  plaintiff  held  options 
merely  on  the  land  to  be  drilled,  and  that 
these  options  would  expire  at  the  end  of  a 
fixed  and  rather  short  period.  Under  these 
drcumstances  the  contract  transferred  the 
(^itlons  from  the  plaintiff  to  the  defendant: 
Dp<Hi  the  conditions  that  the  latter  was  to  drill 
on  the  land,  and,  if  oil  were  foond  In  paying 
qaantity,  such  quantity  being  specified,  it 
uras  to  take  up  the  options,  and  that,  if  the 
options  wore  takoi  up,  a  certain  portion  of 
the  land  was  to  be  conveyed  to  the  plaintiff. 
The  portions  (Xf  the  contract  with  reference 
to  the  defendant's  obligations  to  drill  and  to 
take  np  the  options,  which  are  the  portions 
particularly  material  here,  are  as  follows, 
epitomizing  them  in  part : 

"Fint.  That  the  company  [the  defendant] 
on  or  before  22d  of  May.  1009  (the  contract 
Is  dated  May  8,  1009),  Bhall  commence  the 
work  oP*  drilling  a  well  at  a  designated  point, 
"and  will  thereafter  prosecute  the  drilling  of 
Boeh  well  diligently  to  a  depth  of  at  least  2.500 
faet  nnlw  crude  petroleum"  in  certain  speci- 
fied amounts  should  be  developed  sooner.  "Ac- 
cidents, breakage  of  machinery,  and  other  cas- 
ualties incident  to  the  drilling  of  each  well 
shall  be  excepted  in  determining  whether  such 
well  ia  being  or  was  drilled  diligently. 

"Second.  That  if  crude  petroleum  ahsll  be 
developed  in  said  well  In  the  quantities  above 
stated,  the  company  shall  exerdse  all  or  any 
(and  ewy?)  ct  said  options  and  purchase  aU 
or  any  of  said  lands  in  accordance  with  their 
terms  from  tiie  givers  of  said  options  if  the  lat- 
ter or  any  o£  them  can  ctmvey  a  title  thereto 
free  and  clear  of  incumbrances." 

In  agreeing  upon  the  foregoing  provisions, 
the  parties  must  have  had  in  mind  that  the 
right  to  drill  would  expire  with  the  expira- 
tion of  the  options,  and  that  the  only  way 
they  had  as  of  right  to  ext«id  this  time  was 
to  take  the  options  up.  Nevertheless,  the 
only  provision  in  the  contract  requiring  their 
taking  up  Is  the  one  quoted  that  they  shall 
be  taken  up  If  oil  In  certain  quantities  is 
found,  in  which  case  the  defendant  is  no  lon- 
ger obliged  to  continue  drilling.  It  is  appar- 
ent, therefore,  that  the  parties  contemplated 
both  that  drilling  should  oease  upon  the  ex- 
piration of  the  options  if  they  were  not  tak- 
en np,  and  also  that  the  defendant  was  under 
no  obligation  to  take  them  np  unless  oil  to 
paying  quantities  were  found  before  that 
time. 

Nor  is  there  anything  in  the  contract  requir- 


ing the  defendant  to  reach  a  d^th  of  2JS00 
feet  tptihin  the  period  of  the  option*,  even  If 
oil  were  not  found.  Its  obligation  is  to  drill 
diligently,  and  the  provision  rdatlve  to  reach- 
ing a  depth  of  2,500  feet  Is  merely  that  the 
defendant  can  stop  when  this  depth  is  reach- 
ed, even  if  oil  be  not  found.  It  is  a  limitation 
on  the  obllgattoQ,  not  an  imposing  of  an  af- 
flrmatlve  and  most  drastic  burden.  There  is 
a  very  great  difference  between  agreeing  to 
drill  diligently  during  a  limited  and  fairly 
short  time  until  a  depth  of  2,500  feet  Is  reach- 
ed and  agreeing  absolutely  to  reach  such 
depth  within  that  time.  There  li^  nothing 
whatever  in  the  contract  to  support  the  view 
that  the  defendant  insured  a  well  2,500  feet 
deep  within  the  period  of  ttie  options,  unless 
oil  were  found  sooner,  diligence  or  no  dili- 
gence ;  bat,  on  the  contrary,  the  express  lan- 
guage of  the  obligation  is  only  that  the  de- 
fendant shall  "prosecute  the  drilllug  of  such 
well  diligently." 

The  necessary  enistructlon  of  the  contract, 
the  thing  which  the  parties  must  of  necessity 
have  bad  in  mind,  was,  therefore,  that  the 
defendanfa  obl^ation  to  drill  diligently 
would  cease  with  the  ezpirati«i  of  the  op- 
tions, unless  sooner  terminated  by  reaching 
a  depth  of  2,500  feet  or  finding  oil,  and  that 
there  was  no  obligation  resting  on  It  to  reach 
that  depth  within  that  time,  provided  only 
that  It  drilled  diligenUy.  This  conclusion 
can  be  tested  by  assuming  in  this  case  that 
the  defendant  did  not  take  up  the  options,  as 
It  was  not  required  to  do,  and  had  gone  on, 
without  reaching  a  depth  of  2,600  feet  or  find- 
ing oil|  drilling  diligently  until  the  options 
ex[dred  and  it  could  no  longer  drill.  Gould 
It  be  claimed  under  these  circumstances  that 
the  defendant  had  not  fnlflUed'its  contract 
to  the  letter?  It  is  cwtain  that  It  could  not. 

We  have  devoted  this  much  thne  to  what 
seems  to  us  a  very  apparoit  proposition, 
namely,  that  the  defendant's  oblteatlon  to 
drill  was  only  to  drill  with  diligence  during 
the  period  of  the  <^tIons,  because  we  believe 
it  fs  the  essentlat  point  in  the  case.  The  de- 
fendant did  drill  diligently  during  the  entire 
period  of  the  cations,  and  in  fact  for  more 
than  a  year  and  a  half  after,  and  no  claim  Is 
made  here  that  It  did  not.  The  claim  is  that 
long  afterwards  it  refused  to  continue  fur- 
ther. 

But,  It  may  bo  said,  the  options  did  not  ex- 
ptre,  the  defendant  took  them  up,  and  Its 
right  to  continue  drlllicg  for  the  benefit  ol 
itself  and  the  plaintiff  was  therefore  not  lent. 
But  the  quosition  here  is  not  one  as  to  the 
right  to  continue,  but  as  to  the  obligation  to 
continue;  and  that  obligation  must  be  deter- 
mined, as  it  must  have  been  understood  at  the 
time  the  contract  was  made.  At  that  time 
the  parties  must  clearly  have  understood  thaf* 
the  defoidant's  obligation  would  expire  with 
the  period  of  the  options.  It  would  be  indeed 
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a  remarkable  oonstmctkm  to  pnt  upon  the 
contract  to  say  that  It  meant  that  U  the  de- 
fiindant,  volnntarlly  and  vithont  any  obliga- 
tion 80  to  do,  dionld  take  np  Qie  f^tlons  for 
the  Joint  benefit  of  Ita^.  and  the  plaintiff  at 
an  ezpoise  of  ¥38,500,  It  would  do  aoraily  un- 
der penalty  of  bdng  obligated  to  contlnne  In- 
definitely, no  matter  what  the  time  and  ex- 
iwnse  mls^t  be,  to  drill  until  titbsr  a  wdl  2,- 
600  feet  deep  was  obtained  or  oil  was  fonnd. 
Yet  this  action,  unwittingly  in  all  probability. 
Is  nothing  more  than  an  attempt  to  Impose 
Just  that  penalty.  The  defendant  was  under 
no  obligation  to  take  up  the  options.  All  it 
had  to  do  at  the  time  It  took  them  np  was  to 
go  on  diligently  with  the  well,  as  it  was  doing 
and  did,  and  let  the  options  expire,  and  It 
would  be  free  and  clear  of  any  reasonable 
possibility  of  claim.  It  would  be  wholly  un- 
reasonable to  hold  that  by  taking  them  up  It 
assumed  any  obligation  different  or  more  ex< 
tensive  than  the  contract  originally  provided 
for,  particularly  one  so  differrait  and  so  much 
more  burdensome  as  the  absolute  obligation 
here  Insisted  on.  The  taking  up  of  the  op- 
tions worked  no  detriment  to  tbe  plaintiff, 
and  could  work  none,  but  quite  the  contrary. 
It  could  only  work  a  .benefit  to  him,  and  did 
80.  Its  sole  effect  has  been  that  the  plaintiff 
has  acquired  without  cost  to  him  several 
hundred  acres  of  land,  which  he  would  otbOT- 
wlso  not  have  received,  and  bos  had  the  bene- 
fit, U  there  be  any,  of  continued  exploration 
by  the  defendant  for  a  rery  considerable  pe- 
riod longer  than  It  was  contemplated  by  the 
contract  such  exploration  without  discovery 
would  contUme.  Such  a  change  of  position, 
wholly  benefldal  to  the  plaintiff,  cannot  rea- 
sonably be  made  a  ground  for  Imposing  on 
the  defoidarit  an  obllgatiou  whidi  most  cer- 
tainly It  did  not  otherwise  assume. 

It  may  be  said,  also,  that  if  the  options 
had  been  extended,  instead  of  being  &ken  up, 
the  defendant's  obligation  to  drill  would  have 
continued  during  the  time  of  such  extension, 
nnd  the  effect  of  taking  them  up  was  to  se- 
cure such  extension.  The  key  option,  option 
A,  was  in  fact  extended  twice,  and  It  was 
only  on  the  approach  of  tbe  expiration  of  the 
second  extension  that  the  land  was  purchas- 
ed. It  Is  probably  true  that  by  these  exten- 
sions, obtained  at  its  Instance,  or  at  the  joint 
instance  of  itself  and  the  plaintiff,  the  de- 
fendant's obligation  to  drill  was  likewise  ex- 
tended, and  that  the  same  would  have  been 
txue,  if  further  extensions  bad  been  similarly 
obtained.  But  the  defendant's  obligation  in 
the  case  of  extensions  merely  of  the  options 
would  stUl  remain  essentially  the  same.  It 
would  be  still  an  obligation  to  drill  diligently 
during  a  certain  time,  and  as  such  might  fair- 
ly cxme  within  both  the  scope  of  tbe  contract 
and  the  original  ctmtemplatlon  of  the  parties. 
But  to  g^ve  tbe  same  effect  to  a  taking  up  of 
the'  aptUaOt  Is,  as  we  bare  said,  to  Impose  a 


wholly  tiffierent  obligation.  The  time  ele- 
ment Is  removed,  and  the  defendant's  obliga- 
tioo  Is  no  IfmgOT  one  mer^  to  drill  dlllg^tly, 
but  Is  one  to  Insure  a  well  2,S00  f6et  deep, 
unless  oil  be  found  at  a  less  depth,  from 
which  no.  unount  of  diligence  will  exCTse  It 
So  different  an  obligation  cannot  be  said  to 
cwne  within  the  scope  of  the  contract  or  the 
original  contemplation  of  the  parties. 

[3]  It  may  be  said,  also,  that  the  defend- 
ant, by  conthiolng  to  drill  after  the  period  of 
the  options  had  expired,  itself  put  a  construc- 
tion on  the  contract  that  it  was  obligated  so 
to  continue.  This  can  be  truly  said  only  If 
the  natural  Inference  from  the  fact  of  Its 
Continuing  Is  that  It  did  so  because  It  believ- 
ed itself  obligated.  It  Is  only  In  ease  the  de- 
fendant's action  In  continuing  to  drill  can  be 
reasonably  explained  only  on  the  supposition 
that'it  believed  itself  bound  to  do  so  that  It 
can  be  said  that  Its  action  evidences  a  belief 
on  its  part  that  it  was  so  bound.  But  this  Is 
not  tbe  fact.  There  Is  another  and  most  ap- 
parent explanation.  The  defendant  was  then 
the  owner  of  several  hundred  acres  of  possi- 
ble 611  lands.  It  had  Invested  in  them  some 
$33,500  as  their  purchase  price,  plus  the  cost 
up  to  that  time  of  the  well  It  was  drilling. 
This  cost  was  In  the  neighborhood  of  ¥25,- 
000  more.  Under  these  circumstance  the 
most  natural  thing  for  the  defendant  to  do 
was  to  continue  Its  exploration,  wheOier  it 
was  obligated  so  to  do  or  not»  In  order  to  de- 
velop the  property  It  had  acquired  and  to  re- 
allziB  on  tbe  Investment  it  bad  made.  Its  ao> 
tlon  In  continuing  exploration  is  folly  ex- 
plainable on  this  ground,  and  does  not  give 
rise  to  any  Inference  that  the  defendant  con- 
tinued because  it  believed  Itself  bound  to 
continue.  Bound  or  not  bound,  tbe  natural 
thing  for  it  to  do  was  to  continue. 

Finally,  It  Is  argued  that  the  terms  of  the 
several  deeds  by  the  def«idant  to  the  plain- 
tiff made  as  each  of  the  options  was  taken 
up  and  conveying  to  the  plaintiff  the  portion 
of  the  land  he  was  to  have,  Indicate  that  the 
obligation  of  the  defendant  to  drill  was  to 
continue:  The  language  relied  on  varies 
slightly  as  between  the  different  deeds,  but 
the  variations  are  immaterial.  Taking^  tbe 
language  In  one  as  typical,  it  consists-  in  a 
recital  that  the  deed  Is  made  by  the  defend- 
ant "in  fulfillment  of  a  part  of  Its  obliga- 
tions" to  the  plaintiff  undei?  the  contract  here 
involved.  The  answer  to  this  ai^ument  Is 
that  the  recital  is  strictly  accurate  under  any 
theory  of  the  case.  Each  deed — conveying 
only  a  part  of  the  land  the  plaintiff  was  to 
have — was  by  itself  of  necessity  in  part  ful- 
fillment only  of  the  d^endan^s  obUsation,  no 
matter  what  view  may  be  taKen  ^  *^°* 
tract 

[4]  Summing  the  dlscusalon 
us  that  the  fair  construction  0*  contract 
—In  ftc^  the  only  ^o^^^  .^garsat&AA  coo- 
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atroctlon — ^Is  that  the  defendant's  obliKatlon 
under  the  contract  at  the  time  the  parties 
made  It  was  to  drill  dillgenUy  through  the 
period  of  the  options,  unless  witbbi  that  pe- 
riod a  depth  of  2,000  feet  was  reached  or  oil 
in  the  paying  quantities  spedfled  by  the  c<m- 
tnct  found.  It  also  seems  to  us  clear  that 
this  obllgatloD  was  not  changed  by  the  tak- 
ing up  the  options,  and  In  imrtlcular  It  was 
not  transfbimed  Into  the  very  different  obli- 
gation of  guaranteeing  ^Uier  a  well  2,500 
feet  deep  or  Uie  finding  of  oil.  Sndi  being 
the  obligation  of  the  defendant,  ite  refusal  to 
continue  drilling  long  after  the  exi^ratlon  of 
the  period  during  which  It  was  required  to 
drill  was  not  a  breach  of  ita  contract 

It  follows  that  plalntur  has  no  canae  of  ac- 
tion on  the  pleadings  and  proof  presented, 
rthls  conclusion  renders  unneceasary  a  con- 
Bldenttlon  of  flie  qnestlon  as  to  the  measure 
of  damages. 

Judgment  reversed. 

We  concur:  ANfeBUiOTTr,  O.  J.;  SHAW, 
J. ;  HEI/VIN,  X ;  LAWLOR.  J. 

WILBUR,  J.  (concurring).  I  cracur  In  the 
in^ment  tor  the  reasons  stated  In  the  main 
opinion,  wd  fbr  the  further  reason  that  If 
we  assume  as  ttie  reapondwt  contouls,  that 
the  agreemait  required  the  appellant  to  sink 
the  Weill  to  a  deptli  of  2,000  feiet,  the  damages 
tot  breach  of  such  an  agreement,  under  the 
rircumstances  stated,  are  too  i^eeulatlTe  to 
Justify  a  reoorery  of  substantial  damages. 
In  ttils  case  the  wdl  was  sank  within  15  feet 
of  the  required  depth,  oil  was  struck,  and 
proptfty  Taluea  were  correqtondin^y  en- 
hanoed,  and  npon  the  strength  of  that  Miow- 
Ing  the  api>ell8nt  exerelsed  the  options  and 
conveyed  to  Oie  respondent  all  the  land  It 
was  required  to  convey  in  Qie  event  that  the 
wen  had  beoi  completed  or  oU  struck  in  pay- 
ing quantities.  If  the  well  had  been  sunk  15 
feet  deeper.  It  would  elttier  have  ^ihanced 
or  depreciated  the  value  of  the  surrounding 
property,  and  the  question  of  whether  It 
would  enhance  or  decrease  such  value  Is  pure- 
ly speculative.  Escondido  Oil  Co.  v.  Glaser, 
144  Cal.  494,  77  Pqc.  1040;  McComber  v.  Kel- 
lerman,  162  Cal.  749,  124  Pac.  431;  Taylor  v. 
N.  P.  O.  R.  R.  Co..  06  Cal.  317. 

I  concur:  LENNON,  J. 


HAMBBT  V.  WOOD  et  aL    (a  P.  8299.) 
(Supreme  Court  of  Oalifomia.   Sept  24,  1919.) 

1.  I^&BDLOBn  Aim  nNAHT  ^S>63(1,  2)— BiQHT 

or  nnAXT  to  nr  up  AoqtnBin  txtli  as 

DBFEnSK  TO  SFEOXnO  PUrOBHAKCT  AQAINST 

JUANOIABD. 

Though  tenant  at  will  by  written  agreement 
between  him  and  purchaser  of  property  termi- 
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nated  tenancy  at  wIU  and  became  purchaser^ 
tenant  for  a  term  certain,  he  was  not  preclud- 
ed from  acqairing  title  from  the  original  own- 
er, nor  in  the  parcbaser's  action  for  specific 
performance  is  he  preduded  from  setting  up 
any  title  he  may  have  so  acquired ;  the  purchas- 
er not  seeking  to  recovw  for  the  use  and  oc- 
cupation under  the  lease,  but  haviiv  put  the 
title  in  iasoe. 

2.  YeNDOB   AWn   FUBCHABEB  «=a228(4)— No- 

Tua  or  psioB  contract  voidabu  ukoeb 

BTATDTK  Off  .FRAUDS  DOES  ROT  AinCT  TITLE 
OF  TEROEB. 

That  a  purchaser  of  land  took  it  with  notice 
of  a  prior  contract  of  sale,  voidable  under  the 
statute  of  frauds,  does  not  affect  his  title  unless 
the  case  comes  within  some  exception  recog- 
nised by  equitr. 

3.  Frauds,  statdte  of  «=>119(1)— Equitt 
will  believe  aoairbt  it  wbebe  it  wottld 

PLACE  PABTT  BEaiaTIRO  IR  ZKEqUrTABLE  PO- 

smoR. 

Kqalty  Is  bound  by  Oie  statute  of  fraudB, 
and  general  relief  against  it  is  given  only 
where  to  allow  it  to  be  set  np  would  be  to  se- 
cure to  the  party  relying  on  it  the  fruits  of 
actual  fraud,  or  where  it  would  place  the  par- 
ty resisting  it  in  an  inequitable  position;  it 
appearing  further  there  Is  evidence  as  good  as 
a  writing  between'  the  partieB. 

4.  Frauds,  Statotb  of  «=»129(12)— Posses- 
sion BT  TENANT  ON  OKAL  SALE  OF  UND  IR- 

SCFFICIENT. 

Possession  of  land  by  buyer  under  oral 
contract  effected  by  the  technical  poaaeBsion  ot 
a  tenant,  who  for  long  before  the  creation  ot 
his  tenancy  under  the  buyer  had  been  occupy- 
ing the  land  as  tenant'  at  wUl  of  the  seller, 
AeU  not  the  character  of  possession  which  woold 
take  the  oral  contract  of  sale  ont  of  the  stat- 
ute of  frauds,  not  roidering  the  buyer  liable 
to  ao  action  for  trespass,  and  not  evidendng 
clearly  the  new  ownership. 

Shaw,  J.,  dissenting  in  part 
In  Bank. 

Ai^l  from  Snperior  Goart  Honterey 

County ;  X  A.  Bardln,  Judge. 

Action  by  Richard  Hambey  against  Web- 
ster Wood  and  others.  From  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

0.  F.  Lacey,  of  Salinas,  for  appellant 
Alex  Webster,  of  Paso  Robles,  and  Chas. 
B.  Rosmdale,  of  Salhias  (CuUinao  &  Uickey, 
of  San  Francisco,  of  counsel),  for  respond- 
ents. 

LENNON,  J.  The  facts  upon  which  this 
appeal  is  based  are  stated  as  follows  in  the 
opinion  prepared  by  Mr.  Justice  Beasly,  sit- 
ting pro  tempore  as  a  member  of  the  District 
Court  of  Appeal  for  the  First  Appellate  Dis- 
trict: 

"This  action  was  brought  to  obtain  a  decree 

of  specific  performance  of  an  oral  contract  for 
the  conveyance  of  real  property.  The  record 
Consists  of  the  judgment  roll  alone.   From  the 
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findiDgi  it  sppean  that  on  Uarch  12,  1916, 
plaintiff  entered  into  an  oral  agreement  vfth 
defendant  Wise  for  the  parchase  of  the  prop- 
erty in  QueBtion  for  the  BUm  of  fl.OOO,  and 
that  said  defendant  authonzed  and  directed  the 
plaintiff  to  take  possession  of  the  property, 
which  was  distant  about  one  hundred  miles 
from  the  place  where  the  agreement  was  made. 
Prior  to,  and  at  the  time  of  the  making  of  this 
agreement,  the  property  was  in  the  possession 
of  one  Webster  Wood,  who  ia  also  a  defendant 
in  the  action.  Wood  ocenpled  the  land  from 
the  fall  of  1813  to  the  fall  of  1816  aa  a  tenant 
of  defendant  Wise,  the  owner.  Wise  bad  re- 
fnsed  to  make  a  fnrther  lease  of  the  premises  to 
Wood,  but  entered  Into  an  oral  agreement 
with  him,  by  the  terms  of  which  !t  was  stipu- 
lated that  Wood  might  buy  the  land  for  the 
sum  of  fl,400,  and  pay  for  it  later  oot  of  the 
proceeds  of  the  sale  of  a  crop  of  grain  that  he 
then  had  on  hand,  and  in  the  meantime  he 
might  retain  possession  of  the  land.  Wood  sold 
the  grain,  hot  did  not  avail  himaeU  of  the  op- 
tion of  purchase  up  to  the  time  of  plalntl^B 
ogreement.  He  entered  into  the  possession  of 
the  land,  however,  and  began  the  cnltivation 
thereof,  and  in  the  fall  of  1915,  or  in  the 
spring  of  1916,  but  prior  to  March  12,  1916, 
when  the  agreement  here  involved  was  entered 
into,  he  seeded  about  fifty  acres  to  barley,  which 
was  growing  upon  the  lands  at  the  time  plain- 
tiff and  defendant  Wise  entered  into  their  oral 
agreement  of  sale,  and  plaintiff  waa  &miUar 
with  tiiii  fact  Five  daya  after  tiiis  oral  agree* 
ment,  and  on  March  17,  1916,  the  plaintiff 
told  defendant  Wood  that  he  had  purchased  the 
real  property,  and  that  be  had  a  deed  thereto 
which  was  of  record.  The  statement,  in  so  far 
as  it  related  to  the  deed,  was  false.  The  eame 
day  plaintiff  and  defendant  Wood  entered  into 
a  written  agreement  by  the  terms  of  which  de- 
fendant Wood  leased  from  plaintiff  the  land 
in  question,  together  with  820  acres  of  other 
land  all  in  tme  body,  from  March  17,  1916,  to 
November  1,  1916.  Thereafter,  on  March  25, 
1916,  while  n^tiating  with  Wise  relative  to 
the  purchase  of  said  land,  defendant  Wood  re- 
ceived notice  of  i  all  the  terms  of  the  agreement 
between  plaintiff  and  Wise.  Upon  learning 
that  the  agreement  of  sale  was  an  oral  one,  and 
that  it  had  not  been  concluded.  Wood  induced 
Wise  to  convey  him  the  property  for  a  consid- 
eration of  $1,400,  the  deed  conveying  the  same 
bdng  immediately  recorded  by  Wood.  There- 
after plaintiff  tendered  Wiae  the  sum  of  fl,0OO, 
his  parchaae  price,  and  upon  Wise'a  refusing  to 
convey,  thia  action  was  brought." 

It  further  appears,  aa  found  by  the  trial 

court: 

"That  the  defendant  Wood,  during  the  period 
from  Match  17,  1916,  until  the  conveyance  of 
said  real  property  by  defendant  Wise,  to  de- 
fendant Wood,  continued  to  remain  in  posses- 
sion of  said  premises  as  follows:  By  continu- 
ing to  exercise  dominion  over  said  premises 
and  to  have  growing  thereon  the  crop  of  grain 
referred  to,  but  during  said  time  did  not  make 
any  physical  entry  upon  or  into  said  premises." 

"In  its  conclusion  of  law  the  trial  court  htAda 
that  the  plaintiff  never  took  actual  possession 
of  the  premises  agreed  to  be  conveyed,  and  that 
there  waa  do  part  performance  of  the  agree- 
ment aafficittit  to  take  the  agreement  ont  of  the 


statute  of  frauds  or  to  enable  plaintiff  to  ape- 
dfically  enforce  the  same.  TUm  conclusion  is 
based  Qpon  the  finding  'that  the  i^intiff  did  not 
go  physically  upon  the  said  desoibed  real  prop- 
erty, and  did  not  take  any  poasesaion  thereof 
other  than  by  the  execution  of  said  leaae  to  the 
defendant  Wood.' " 

[1]  Even  if  it  tw  conceded  that  tm  March 
17,  1916,  Wood  was  a  tenant  at  will  holding 
under  Wise,  and  that,  by  the  written  agree* 
ment  entered  into  on  that  date  hetween  Wood 
and  Ham  bey.  Wood  terminated  the  tenancy 
at  will  and  became  tlie  tenant  of  Hambey  for 
a  term  certain,  nevertheless  Wood  was  not 
precluded  from  acquiring  title  to  the  proper- 
ty from  Wise,  nor  is  he  precluded  from  set- 
ting up  in  this  action  any  title  he  may  have 
80  acquired,  inasmuch  as  Hambey  is  not  seek- 
ing to  recover  for  the  use  and  occupation  of 
the  land  under  the  lease,  but  lias  put  the  ti- 
tle Itself  In  Issue.  Jochen  v.  Tibbells,  50 
Mich.  33,  14  N.  W.  690 ;  McKle  v.  Anderson, 
78  Tel.  207,  14  S.  W.  676.  It  follows  that 
Hambey  is  entitled  to  compel  a  conveyance 
from  Wood  only  In  event  the  latter  acquired 
title  under  circumstances  rendering  it  uncon- 
scionable for  Mm  to  ke^  the  land.  In  other 
words,  the  sln^e  question  presented  upon 
this  appeal  is  whether  or  not  Wood  purctias- 
ed  the  land  in  good  faith,  it  not  being  denied 
tliat  he  paid  value. 

[2]  It  is  well  settled  that  the  fact  that  a 
purchaser  of  land  took  It  with  notice  of  a 
prior  contract  of  sale,  avoidable  under  the 
statute  of  frauds,  does  not  affect  his  title 
thereto,  unless  the  case  falls  within  some  ex- 
ception which  equity  recognizes.  39  Cyc. 
1772,  and  cases  cited.  It  is  necessary,  there* 
fore,  for  us  to  determine  whether  or  not  the 
facts  of  the  case  disclose  any  circumstance 
serving  to  lift  Hambey's  oral  contract  of  pur- 
chase out  of  the  statute  of  frauds  on  or  be- 
fore the  date  of  the  conveyance  to  Wood. 

[3]  Hambey  contends  that  bis  possession. of 
the  land  was  such  a  part  performance  of  the 
contract  as  to  take  It  out  of  the  operation  of 
the  statute.  As  pointed  out  by  Lord  Black- 
burn in  Maddlson  v.  Alderson,  L.  R.  8  A.  C. 
467,  the  cases  allowing  possession  given  and 
received  to  suffice  to  take  a  contract  for  the 
sale  of  an  Interest  in  land  out  of  the  statute 
of  frauds  have,  in  effect,  construed  the  stat- 
ute relative  to  agreements  for  the  sale  of 
land  as  If  it  contained  the  words  "or  unless 
possession  of  the  land  shall  be  given  and 
received."  This  construction  of  the  statute 
has  bem  adopted  in  California.  Calanchlnl 
V.  Branstetter,  84  Cal.  249,  24  Pae.  149; 
Moulton  V.  Harris,  94  Cal.  421,  29  Pac.  706. 
It  only  remains  to  consider  whether  or  not 
the  nature  of  Bambey's  possession  was  such 
as  to  satisfy  the  requirement  of  the  statute. 
In  considering  this  question,  it  Is  not  to  be 
forgotten  that  equity  is  after  all  bound  by 
the  statute  of  frauds,  and  that  In  general  re- 
lief is  given  against  the  statute  only  in  two 
classes  of  cases,  first,  where  to  allow  the  atat-, 


Digitized  by 


OaL)  HAMBEY 

(184 

ate  to  be  set  np  would  be  to  secnre  to  tbe 
party  relying  upon  It  the  fralts  of  actual 
fraud,  and,  second,  wbere  to  allow  tbe  stat- 
ute to  be  set  up  would  place  the  party  resist- 
ing it  in  an  Inequitable  position,  it  appearing 
further  that  there  is  evidence  just  as  good  as 
a  writing  of  the  agreement  betitfeen  the  par- 
ties. Fry  on  Specific  Performance  C8th  Ed.) 
H  OSS-  7n  the  absence  of  actual  fraud, 
the  question  here  presented  Is  whether  or  not 
Horabey'a  possession  of  the  land  at  any  time 
before  the  conreyance  to  Wood  was  such 
as  to  place  him  In  an  inequitable  position  If 
precluded  from  proving  taia  oral  contract  and 
whether  or  not  It  was  also  such  as  to  furnish 
erldHice  Just  as  good  as  a  writing  of  the 
agreement  between  himself  and  Wise.  The 
Inequitable  sltuatlou  which  Is  contemplated 
by  tbe  cases  holding  that  the  vendee's  posses- 
sion will  suffice  to  take  n  contract  for  the 
sale  of  land  out  of  tbe  statute  of  frauds  Is 
the  Tendee's  liability  to  ad  action  for  tres- 
pass if  he  Is  not  allowed  to  prove  his  oral 
contract  The  eWdence  just  as  good  as  a 
writing  contemplated  by  those  cases  is  the 
visibility  and  notoriety  of  an  actual  posses- 
aloQ  manifesting  clearly  and  nnequlTOcally  a 
new  and  distinctive  ownership.  Charplot  v. 
Slger8on,.25  Mo.  63;  Ackerman  v.  Fisher,  57 
Pa.  460;  Arguello  v.  Edingor,  10  Cal.  150; 
Fulton  T.  Jansen,  09  Cal.  SS7,  34  Pac.  831. 
This  court,  In  Davis  v.  Judson.  109  Cal.  121, 
132,  lis  Pac.  147, 152,  expressly  holding  that 
a  nominal  or  merely  tecbnical  posseasioa  was 
not  snfBdoit,  laid  down  the  rale  that— 

Tbe  "possessioD  which  must  be  takoi  In  or- 
der to  meet  the  equitable  requirement  of  part 
performance,  and  warrant  specific  performance 
of  the  contract,  la  actual  poasession  by  the  ven- 
*  dee.  The  ground  upon  which  possession,  as  con- 
stltatittg  part  performance  and  authorizing  spe- 
ti£k!  performance,  is  supported,  is  tliat  the 
vendee  would  be  exposed  to  liability  as  a  tres- 
pas>er,  if  be  could  not  invoke  the  protection  of 
tbe  contract.  Tbe  uniform  rule,  however,  Is 
that  Bucfa  possesgion  must  be  an  actoal  jKMses- 
sioB  by  the  vendee ;  there  must  exist  the  phys- 
ical fact  of  pras^Bion  In  him ;  a  possession  vis- 
ible, notorious,  and  exclusive,  snch  as  manifests 
definitely  and  clearly  that  the  vendee  is  claim- 
ing and  asserting  a  distinctive  ownership  of  the 
property,  which  is  inconsistent  with  the  right 
of  possession  or  ownership  in  any  other  person. 
Le^  than  this  could  not  conatitate  a  vendee  a 
trespasser,  and  hence  this  actual  possession 
must,  under  the  authorities,  exist  to  constitute 
snch  part  performance  as  warrants  tbe  equita- 
ble interposition  of  a  court  to  decree  specific 
pnformance." 

Even  more  directly  to  the  point  In  the  pres- 
ent case  Is  the  rule  stated  in  Browne  on  the 
Statute  of  Fraads  0Sth  Ed.)  |  47S: 

"To  allow  a  mere  technical  possession,  not 
open  to  the  observation  of  the  neighborhood, 
and  capable  of  being  proved  only  by  select  and 
confidential  witnesses,  to  be  sufficient  for  ob- 
taining a  decree  to  enforce  the  contract,  would 
manUMtly  alEord  an  opportunity  for  and  an 
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enoonragement  to  dishonest  testimony.  Thus, 
where  the  vendor,  having  at  the  time  a  tenant 
in  possession,  makes  a  verbal  sale  of  the  prem- 
ises, it  has  been  held  that,  the  tenant  remaining 
in  possession,  and  merely  attorney  to  tbe  pur- 
chaser, there  was  no  such  open  and'  notoriona 
change  of  possession  as  would  Justify  a  court 
of  equity  In  enforcing  a  contract,  and  that,  at 
any  rate,  the  attornment  must  be  formal,  pu1>- 
lic,  and  exidicit" 

In  support  of  the  text  the  author  cites 
Brawdy  v.  Brawdy,  7  Pa.  157,  and  Johnston 
V.  Clancy,  4  Blackf.  (Ind.)  94,  28  Am.  Dec.  45. 

[4]  Hambey  never  entered  into  physical 
IKWsesslott  of  the  land.  Moreover,  conceding 
that  between  March  17  and  March  25,  1916, 
Wood's  possession  was  the  possession  of 
Hambey,  the  fact  remains  that  during  Aiat 
time  Wood  did  not  make  any  physical  entry 
upon  the  premises.  Hambey's  possession.  If 
it  may  be  called  such,  was  tecbnical  posses- 
sion by  a  tenant  who  for  a  long  period  of 
time  prior  to  the  creation  of  the  tenancy  had 
been  occupying  the  land  as  the  tenant  of  the 
vendor.  It  Is  clear  that  this  possession  had 
not  the  essential  character  of  the  possession 
which  vrill  snfl3ce  to  take  an  oral  contract 
for  the  sale  of  land  out  of  the  statute  of 
frauds.  Neither  by  himself  nor  by  bis  ten- 
ant did  Hambey  enter  into  a  possession  such 
as  would  render  falm  liable  to  an  action  for 
trespass.  No  inequitable  aituation  would 
therefore  have  been  created  by  refusing  to 
allow  him  to  set  up  the  contract  of  purchase. 
Neither  by  himself  nor  by  his  tenant  did  he 
enter  into  a  visible  and  notorious  possession 
manifesting  clearly  and  unequivocally  a  new 
and  distinctive  ownership.  There  was  there- 
fore a  total  absence  of  any  act  referable  to 
the  contract  such  as,  when  coupled  with  the 
inequitable  situation,  gives  a  court  of  equity 
jurlsdlctlDU  to  enforce  an  oral  contract  for 
the  sale  of  an  Interest  in  land.  The  facts  of 
the  case,  accordingly,  disclose  no  circum- 
stance serving  to  lift  Hambey's  oral  contract 
of  purchase  out  of  the  statute  of  frauds  on 
or  before  the  date  of  the  conveyance  to 
Wood.  It  follows  that  Wood,  having  pur- 
chased the  land  in  good  faith  and  for  value, 
does  not  hold  title  as  an  Involuntary  trustee 
for  Hambey. 

The  Judgment  Is  affirmed. 

We  concur:  ANOELLOTTI,  a  J.;  OL- 
NEY,  J.;  MBLVIN,  J.;  WII^UR,  X; 
LAWLOB.  J. 

SHAW,  J.  I  concur  in  the  Judgment,  but 
I  do  not  fully  agree  with  all  the  reasons  ad- 
vanced by  Justice  LENNON.  The  rule  Is 
that  tbe  posseBSlDn  of  land  by  the  vendee,  un- 
der an  oral  contract,  in  order  to  constitute 
part  performance  and  render  the  contract  en- 
forceable must  be  such  as  would  make  htm 
liable  for  trespass,  if  be  could  not  Justlf;^  his 
possession  except  by  the  void  oral  contract  of 
Bale,  This  rule  was  adopted  In  ea^ltr  when 
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the  common-law  fomu  of  action  for  tiespam 
were  In  use.  Under  the  common  law,  one 
who  entered  on  land  through  hla  tenant  to 
whom  he  had  let  the  land  for  a  term  was  lia- 
ble, after  recovery  In  ejectment  by  the  true 
owner,  to  an  action  of  trespass  for  mesne 
profits,  and  the  fact  that  be  had  not  person- 
ally entered  on  the  land  would  not  excuse 
blm.  Nor  would  it  excuse  falm  in  an  action 
of  trespass  for  breaking  and  entering,  if  he 
had  leased  the  land  and  authorized  his  ten- 
ant to  enter  thereunder.  Therefore  the  fact 
that  one  was  in  possession  by  his  tenant 
would  make  bim  liable  for  trespass  and 
would  sufficiently  answer  that  part  of  the 
equity  rule  in  actions  for  spedflc  perform- 
ance. In  this  case  both  Hambey  and  Wood 
would  have  been  liable  to  Wise  for  mesne 
profits  if  the  sale  to  Hamhey  and  Wood's 
possession  under  the  lease  could  not  have  pro- 
tected them. 

It  is  clear  also  that  this  should  he  the 
rule.  There  are  many  cases  as  of  property 
built  for  rental  purposes,  where  the  only  pos- 
session ever  taken  or  contemplated  by  the 
parties  to  a  sale  is  a  possession  accomplished 
by  the  attornment  of  the  tenant  in  possession 
to  the  new  owner.  It  has  never  been  suppos- 
ed that  possession  of  such  property,  when  bo 
taken,  could  not  constitute  a  sufficient  part 
performance.  In  so  far  as  the  main  (pinion 
Is  inconsistent  with  the  above  I  do  not  agree 
with  It. 


ANDERSON  v.  ABONSOHN  et  aL 
(S.  F.  8581.) 

(Supreme  Court  of  California.   Sept.  26,  1919. 
Behearing  Denied  Oct  23, 1919.) 

1.  AoKHovuenaiacRT     «s»22  ~  Febbonaii 

ENOWUDOB  AS  TO  XnENTITT  OF  PEB80NB 
HARINO  ACKNOWLEDOUENTB  HBCESSABT. 
Notary  held  not  legally  justified  in  stating 
in  certificates  of  acknowledgment  that  peraons 
who  appeared  before  him  to  acknowledge  the 
instruments  were  known  to  him,  as  required  by 
Civ.  Code,  {  1185,  unless  the  identity  of  the  in- 
dividual making  tbe  admowledgment  la  estab- 
lished by  the  oath  of  a  credible  witness. 

2.  AcKNOWLEnainENT  €=s>48 — Statemei?t  bt 

NOTABY  IN  CEBTIFIOATB  GUABANTT  OF  GBN- 
UINENESS  OF  inSTBUUENT. 

A  notary's  act,  in  stating  in  certificates  of 
acknowledgment  that  the  persons  who  appeared 
before  him  were  known  to  liim,  made  the  certifi- 
cates guaranties  of  the  genuineness  of  the  in- 
struments acknowledged,  in  view  of  (Sv.  Code,  | 
1185. 

3.  ACKNOWLEnOMBNT  «=S>22— WHAT  COKSTI- 
TUTEB  PEBSONAL  KNOWLEOai  OF  ROTABT  AS 
TO  ZOKNTITT  OF  PEBBOH. 

Personal  knowledge  by  a  notary  of  the  per- 
son making  an  acknowledgment,  such  as  will 
justify  the  notary  in  stating  in  the  certificate 
that  the  person  is  known  to  him,  involves  some- 


thing more  than  an  Introduction  by  another 
person  and  camial  meetings  following  it,  and 
most  Iw  based  on  drcunutances  surrounding  the 
person,  trading  to  show  he  la  what  he  purports 

to  be.  ' 

4.  AoSffOWLKDaHENT  «=»22  —  InTEODUCTIOIf 
UNDKB  OATH  NOT  PEBSONAL  KNOWIfDax  OF 
FEBSON  KAKINO  ACK  NOW  LEOQ  KENT. 

Merely  because  a  person  is  introduced  to  a 
notary  under  oath  as  the  one  who  is  to  make 
an  acknowledgment,  the  notary  is  not  legally  in 
possession  of  such  personal  knowledge  of  the 
person  as  Justifies  his  making  ccrtifiGate  to  the 
acknowledgment. 

5.  ACKNOWLEDGHBRT  4=»4S— NOTABT  BE<lUn- 
ZNO  OATH  AS  TO  lOKNTZTT  BELIEVER  FBOX 
UABIUTT  ir  DECEIVED. 

If  a  notary  takes  all  due  precautions  in 
taking  an  acknowledgment,  and  fally  complies 
with  Civ.  Code,  |  1185,  in  the  absence  of  per- 
sonal Imowledge  of  the  person,  by  requiring  the 
oath  of  a  credible  witness,  he  wiU  not  be  hAi 
Uable  if  he  Is  deedved  tn  the  IdeutitT  of  the 
person. 

6.  AoKROWCEDOianrT  iB-.jIO  Neoligence  of 

NOTABT  IN  TAEXNO  AOKNOWUDOUENT  AS 
PBOXIUATE  CAUSB  OF  I.OS&. 

The  negligence  of  a  notary  in  taking  an 
adknowledgment  cannot  be  considered  the  proxi- 
mate cause  of  loss  sustained  by  a  lender  through 
the  procuration  by  such  lender's  agent  of  loans 
to  false  parties,  whose  acknowledgments  were 
taken  by  the  notary.  i 

In  Bank. 

Appeal  from  Bnperlw  Gonrt^  City  and 
Conn^  <tf  San  Frandsco;  E.  P.  Shortall, 
Judge. 

Action  Iqr  Stev^  Anderson  against  Martin 
Aronsobn  and  others.   From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed,  and, 
cause  remanded  for  a  new  trial. 

Carl  W.  HueUeTp  of  San  EVanelacOk  for  ap- 
pellant 

Uarshall  B.  Woodworth,  of  San  Frandscoi 

for  respondents. 

IfcGutcben,  Oiney  &  WiUard.  of  San  Fran- 
dsco, amid  curiae. 

LENNON,  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendants  In  an 
action  against  a  notary  put^c  and  his  sure- 
ties on  bla  official  bond  to  recover  for  dam- 
ages alleged  to  have  resulted  from  the  neg- 
ligence of  the  notary. 

It  appears  from  the  findings  that  a  few 
days  prior  to  April  19,  1910,  one  Ambrose,  a 
real  estate  agent  and  loan  broker,  through 
whom  plaintiff  had  previously  loaned  money, 
called  upon  the  plaintiff  to  secure  a  loan  of 
$000  upon  certain  real  estate  In  the  dty  and 
county  of  San  Francisco  owned  by  Louetta 
A.  PUlIken,  for  whom  Ambrose  purported 
to  act.  The  plaintiff  having  decided  to  make 
the  loan,  a  note  and  deed  of  trust  were  given 
to  Ambrose  for  execution  by  Mrs.  FlUiken 
and  her  hnsband.    Ambrose  returned  the 
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document,  signed  and  admowledged  In  pr(^  1D15? 
er  form  before  t&e  defendant  Aronstdin,  a 
notary  public,  and,  upon  presentation  of  an 
order  purporting  to  be  signed  hy  the  PflU- 
feens,  Ambrose  received  tbe  amount  of  the 
loan  in  corrency.  At  no  time  during  tbe 
transaction  did  plaintiff  deal  with  any  one 
save  Ambrose.  In  May  of  the  same  year, 
through  a  similar  transaction,  plaintiff  ad- 
vanced to  Ambrose  the  sum  of  $700  upon 
property  owned  by  one  Mary  French.  Plain- 
tiff sabseqnently  discovered  that  tbe' owners 
of  the  properties  In  question,  tbe  Pllllkens 
and  Mary  French,  bad  never  signed  the  notes 
or  deeds  of  trust,  or  received  the  money,  and 
that  confederates  of  Ambrose  had  Imperson- 
ated these  parties  before  the  defendant  no- 
tary. The  certlflcatea  of  acknowledgment  of 
both  deeds  of  trust  were  each  to  the  effect 
that  the  subscribing  parties  were  "known" 
to  tbe  notary  to  be  the  persons  whose  names 
are  subscribed  to  the  Instruments.  The 
question  presented  upon  this  appeal  is  wheth- 
er or  BOt  Aronsohn  was  legally  Justified  In 
statli^  in  the  certificate  of  acknowledgment 
that  the  persons  who  appeared  before  blm 
to  aclmowledgtt  the  InstroinentB  were  known 
to  him. 

It  appears  that  on  S^tember  8,  191S,  the 
persons  who  represented  themselves  to  be 
the  Pllllkens  were  Introduced  to  Aronsohn 
by  Ambrose  on  the  occasion  of  their  assign- 
ment of  an  interest  In  a  mining  claim.  Aron- 
sohn admowledged  tbe  instrument,  and  cer- 
tified to  the  identity  of  the  parties  under 
the  oath  of  Ambrose,  who  was  personally 
known  to  him.  He  made  a  record  of  this 
transaction  in  his  books.  We  shall  here 
quote  the  evidence  concerning  the  furtb<» 
acquaintance  of  Aronsohn  with  these  parties. 


"Q.  Kow,  did  yon  after  this  transaction  have 
occBsion  to  me«t  these  two  Pillikens  again?  A. 
Yes.  Q.  Frequently  or  otherwise?  A.  Tes,  five 
or  six  times.  Q.  And  where?  A.  Met  them 
die  ftdlowing  day  at  tbe  Fair,  1916.  Native  Sons 
ctf  the  Golden  West  Day,  Admission  Day,  also 
at  cafeteria,  on  streets,  also  was  at  mj  office. 
Q.  When  were  they  at  your  office?  A,  Shortly 
before  April  19,  1916.  Q.  For  what  purpose? 
A  Mr.  P.  called  af  my  office  and  asked  me 
where  be  can  get  a  loan  on  a  note,  and  I  sug- 
gested him  to  wait  until  Morris  Plan  Bank 
open  business,  as  they  were  advertising  loans  at 
6  per  cent.,"  ete. 

It  also  appears  that  on  March  2,  1915,  the 
person  who  represented  herself  to  be  Mary 
French  was  Introduced  to  Arons<^m  by  bis 
former  teadier,  Henry  Frank.  He  took  an 
acknowledgment  of  tbe  signature  of  this 
woman,  Frank  acting  as  Identifying  witness. 
Aronsohn  also  made  a  record  of  this  trans- 
action in  his  books.  The  following  Is  the  evi- 
dence of  his  further  acquaintance  with  this 
Mary  French : 

"Q.  When  did  you  again  see  Mrs.  Mary 
Ftendi.  if  at  all,  preTloas.to  May  9,  1916?  A. 
December  2,  vns,  Q.  What  was  the  ocmdon 
of  yonr  meetiiig  Mary  French  on  Deconber  2, 
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A.  She  was  at  my  office  with  Mr.  Am- 
brose, who  requested  me  to  a(^owledge  a  docu- 
ment, 

"The  Court:  Did  Mr.  Ambrose  request  you  to 
acknowledge  a  document,  or  Mrs.  Fruich  re- 
quest you  to  acknowledge  a  document?  A.  Mm. 
BYench.** 

[1,2]  Basdng  its  omelnsUML  upon  these 
facta,  the  trial  court  has  decided  that  Aron- 
sohn was  legally  Justified  in  stating  in  the 
certificates  of  acknowledgment  that  the  per- 
sona who  appeared  before  him  to  adcnowl- 
edge  the  Instroments  in  Question  were  known 
to  him.  With  this  conclusion  we  are  unable 
to  agree.  The  statutes  proscril^ng  tbe  duty 
of  a  notary  In  ascertaining  the  identity  of 
an  acknowledger  are  not  uniform.  In  some 
states  the  notary  moat  either  "know"  or  have 
"satisfactory  evidence^  that  the  person  mak- 
ing the  af^owledgmmt  Is  the  Individual 
described  In  the  Instrument.  Under  such  a 
statute  some  courts  have  held  that  It  Is  suffl- 
deut  if  the  ofRcefB  consdence  is  satisfied. 
Wood  T.  Bach,  54  Barb.  134,  overruling  Jones 
V.  Bach.  48  Barb,  568.  Other  courts  b&rti 
held  the  notary  to  the  care  and  diligence  of 
a  reasonably  prudent  man.  Barnard  v. 
EkSmler,  100  Minn.  289.  110  N.  W.  966.  The 
OaUfomia  statute,  however,  provides  that, 
unless  tbe  person  making  the  acknowledg- 
ment Is  known  to  the  officer  to  be  tbe  In- 
diyldnal  desolbed  in  and  who  executed  tbe 
instrument,  his  identity  must  be  established 
by  tbe  oath  of  a  credible  witness.  Civ. 
Oode,  I  118S.  As  stated  by  this  court  in 
Joost  T.  Craig.  181  Oal.  504.  500,  63  Pae  840, 
842  (82  Am.  St  Eep.  374): 

"This  makes  tbe  certificate  upou  personal 
knowledge  a  guaranty  of  the  genuineness  of  the 
instrument.  •   •  • 


[3]  The  question  ptesoifed  for  oor  deci- 
sion relates  to  the  degree  of  acquaintance 
which  will  authorize  the  notary  to  certify 
that  he  has  personal  knowledge.  The  ac- 
quaintance of  Aronsohn  with  tbe  omfedn- 
ates  of  Ambrose  subsequent  to  the  time  of 
their  Introduction  to  him  was  sot  such  as 
to  furnish  any  rational  basis  for  personal 
knowledge  of  their  identity.  Such  km)wl- 
edge,  In  our  opinion.  Involves  such  an  ac- 
quaintance, derived  from  assodathm  with 
the  individuals  in  relation  to  other  people,  as 
establishes  their  identity  with  at  least  rea- 
sonable certainty.  Such  an  acquaintance 
cannot  in  its  very  nature  dep«id  upou  the 
mere  word  of  one  or  two  or  three  Individuals, 
but  must  be  based  upon  a  dialn  of  circum- 
stances surrounding  the  persons  in  question, 
ail  of  which  tend  to  show  that  they  are 
what  they  purport  to  be.  That  there  is  noth* 
Ing  to  arouse  suspldon  is  not  enough.  Some- 
thing affirmative  In  the  nature  of  evidence 
of  Identity  must  appear  during  the  course 
of  the  acquaintanceship,  which  would  not 
normally  appear  If  the  persons'  were  other 
than  they  purport  to  be,  before  it  can  be  said 
that  their  identity  has  become  a  matter  of 
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personal  knowledge ;  that  Is  to  say,  personal 
knowledge  Involres  somethiaK  more  tban  the 
casual  meetlngB  which  followed  Aronsohn's 
original  Introduction  to  the  confedmtes  of 

Ambrose. 

[*]  The  question  then  remains  whether  or 
not  Aronsohn  can  be  satd  to  have  acquired 
such  personal  knowledge  of  the  parties  upon 
their  introduction  under  oath  as  to  Justify 
the  making  of  the  certificate.  Sucii  an  In- 
troduction is  not  enough.  Hatton  v.  Holmes, 
97  Cal.  208,  212,  31  Pac.  1131;  Jooet  t.  Craig, 
supra.  As  stated  by  the  court  in  Homan  v. 
■Wayer,  9  Cal.  App.  123. 126,  98  Pac.  80,  81:  • 

"A  certificate  ot  persODal  knowledge  is  not 
joBtified  by  swearing  the  person  who  executed 
the  Inatruroent  or  any  other  per$on."  (The 
Italics  are  ours.) 

The  reasons  for  this  view  are  admirably 
expressed  in  State  t.  Mej-er,  2  Ho.  App.  413, 
420.  Without  perhaps  Indorsing  all  that  was 
stated  in  the  t^lnion,  this  court  quoted  with 
approval  from  that  decision  in  Jooet  t.  Craig, 
supra.  Speaking  for  the  St  Louis  Court  of 
Appeals,  Mr.  Presiding  Justice  Gantt  said: 

"It  Is  not  easy  to  give  a  definition  of  what 
will  constitute  'personal  knowledge.*  Every 
one  knows  that  two  intimate  friends,  who 
have  known  each  other  from  childhood  to 
mature  age,  living  in  the  same  neighborhood 
all  that  time,  may,  in  the  fullest  and  most 
unreserved  sense,  be  said  to  have  such  'per- 
sonal knowledge'  of  each  other.  But,  if  a 
stranger  be  introduced  by  a  respectable  person 
into  any  company,  it  is  generally  safe  to  assume 
that  he  is  what  he  professes  to  be,  although  the 
person  making  the  assumption  has  nothing  for 
it  but  bis  reliance  on  the  habits  of  accuracy  of 
the  introducer,  who,  in  bis  turn,  may  be  relying 
on  similar  habits  in  some  one  else,  on  wbose 
information  be  has  made  the  last  introduction. 
It  is  obvious  that,  when  an  officer  taking  an 
acknowledgment  and  mi^ng  a  eertlfieats  as- 
sumes any  snch  fact,  he  does  It  at  his  own  risk. 
The  law  warns  him,  when  he  has  not  *personal 
knowledge'  of  his  own,  to  resort  to  certain  ob- 
servances which  the  law  supposes  to  be  suffi- 
cient in  practice  to  prevent  imposition.  The 
very  lowest  of  these  observances  is  proof  by  two 
witnesses  who  possess  such  personal  knowledge 
of  the  identity  of  the  cognlzor  with  the  grantor; 
for  the  sUtute  says,  caationsly,  *at  least  two 
credible  witnesses.'  Hence  we  see  that,  fn  a 
ease  of  any  donbt,  it  is  not  only  permissible, 
but  Imperattve,  tiiat  the  number  of  witnesses 
should  be  increased;  that  not  only  their  number, 
but  their  credit,  must  be  looked  to  by  the  offi- 
cer; that,  as  their  testimony  is  to  be  taken, 
they  muBt  be  sworn;  and  that,  to  secure  them 
for  future  reference,  their  names  and  places  of 
residence  must  bo  stated  in  the  certificate.  An 
officer  taking  all  these  precautions  may,  of 
course,  be  stlU  deceived,  and  so  t>e  led  to  make  a 
certificate  that  is  calculated  to  mislead.  But 
Budi  a  certificate  Is  infinitely  lesa  likely  to  de- 
ceive or  mislead  tban  a  declaration  that  the 
party  making  the  acknowledgment  is  well  known 
to  the  officer  making  the  certificate.  It  puts 
all  persons  upon  inquiry,  and  furnishes  a  clew 
for  conducting  It,  and  it  complies  with  the  law. 
If,  after  all,  the  par^T  making  the  acknowledg- 
ment proves  to  be  an  impostor,  the  officer  would. 
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we  think.  If  acting  in  good  ftdth,  stand  ezcosed. 
But  we  are  of  the  opinion  that  the  noncompli- 
ance with  the  formalities  enjoined  tiy  the  stat- 
ute, and  the  assumption  of  any  fact  which  after- 
wards proves  to  be  no  fact  at  all,  will  subject 
the  officer  to  all  tiie  risks  attendant  pn  the  negli- 
gent performances  ot  official  duty.  It  may  be 
very  courteous  to  waive  all  suc^  formalities; 
it  may  be  disagreeable  to  speak  plainly,  and  tell 
a  party  that  one  Is  not  willing  to  aasnme  that 
he  is  not  falsely  personating  another;  but  no 
one  is  at  liberty  to  practice  courtesy  or  gain 
popularity,  to  indulge  his  own  indolence,  or 
avoid  unpleasant  things  at  the  expense  of  oth- 
ers. If  these  others'  sustain  loss  by  his  laxity, 
it  is  impossible  to  listoi  to  assurances  from  him 
that  he  meant  well,  and  really  did  not  know 
better,  where  it  was  his  plain  duty  to  probe  the 
matter  to  the  bottom,  and  not  to  certify  at  all 
nntil  be  Imew  what  he  was  talking  about.  It 
is  perfectly  idle  for  him  to  protest  that  be  did 
not  know  or  suspect  that  his  certificate  was 
false.  That  may  be  granted;  but  it  is  noth- 
ing to  the  purpose.  His  business  was  to  knoto 
that  it  WM  true.** 

[S]  Kespondents  place  great  reliance  on  the 
statement  in  Joost  v.  Craig,  supra,  that— 

"A  notary  may  take  all  due  precautions,  and 
folly  comply  witb  the  statute  and  still  be  de- 
ceived. In  such  case  he  would  not  be  held  lia- 
ble; but  if  be  has  not  fully  complied  with  the 
statute,  the  rule  announced  above  [in  State  v. 
Meyer,  supra]  is  not  a  whit  too  stringenL" 

In  view  of  the  ctmtext  in  which  this  state* 
ment  is  found,  and  in  view  of  the  context  in 
the  Meyer  Case  from  which  It  was  para- 
phrased, it  aCFords  the  respondents  slight 
comfort  The  meaning  of  the  court  is  clear. 
It  is  that  if  the  notary  takes  all  due  i^e- 
cautlons  and  fully  complies  with  the  statute 
&V  requiring  the  oath  of  a  crediJAo  vHtne»», 
he  may  still  be  deceived,  and  in  that  event 
he  will  not  be  held  liable,  but  that  if  he  has 
not  complied  with  the  statute  by  requiring 
such  an  oath,  but  has,  on  the  contrary,  cer- 
tified that  he  has  personal  knowledge  of  the 
identity  of  a  person  whom  he  knows  merely 
through  the  introduction  of  another,  it  is 
not  a  whit  too  stringent  to  bold  that  he  does 
BO  at  his  own  risk. 

[6]  The  respondent  contends  that  Ambrose 
was  tlte  agent  of  Anderson  for  the  purpose 
of  transacting  the  loans.  Were  this  In  fact 
the  case,  the  negligence  of  Aronsohn  could 
not,  of  course,  be  considered  the  proximate 
cause  of  the  loss  sustained  by  Anderson. 
Overacre  v.  Blake,  82  Cal.  77,  22  Pac.  979. 
But  the  trial  court  did  not  find,  and  the 
evidence  does  not  show,  that  Ambrose  did 
act  in  the  matter  as  the  agent  of  Anderson. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  trial  anew. 

We  concur:  ANGBIXOTTT,  C.  J.;  WH,- 
BUK,  J.;  SHAW,  J.;  LAWLOR,  J.;  MEL- 
YIN,  J. 

Mr.  Justice  OLNET,  deeming  himself  dis- 
qualified, does  not  participate  in  the  ford- 
going  decision. 
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FAVORITE  et  al.  v.  SUPERIOR  COURT 
OF  BIVBRSIDBl  GOUNT£  et  al. 
(L.  A.  6096.) 

(Susreme  Court  of  California.   Sept.  24,  1919.) 

1.  PiuDiiro  4s3214(l)  —  Deicuebeb  aduits 

FACTS  AIXIGED. 

Where  a  cause  was  submitted  on  demurrer 
to  a  petition  for  a  writ  of  sroblbltion  against 
the  8ui>erior  court  and  judge  thereof,  the  facts 
alleged  are  admitted. 

2.  Phohibition  «392&— Frrmoir  to  bbstbaut 

JUDOE  ntOM  ACTINO  BI0A17BI  DISQUALinBD 

iNScmounfT. 
A  petition  for  a  writ  of  pro'hibition,  re- 
straining the  judge  of  the  superior  court  from 
making  any  order  in  a  cause  in  which  a  cor- 
poiatiou  was  a  party  other  than  to  transfer 
the  same,  held  insufficient  to  ahow  that  any 
direct  liability  of  the  jadge  as  a  former  stock- 
holder of  the  corporation  existed  at  the  time 
the  application  for  change  of  place  of  trial 
was  made. 

8.  GOCBTB  «=3207(5)— DiSTBiCT  CoUBl  or  Af- 

FRAL  CAR  BESIBAIH  JUDGE  TBOlC  AOTIHG  IN 

EQtTZTT  SUIT. 
Under  Const  art.  6.  |  4,  a  District  Court 
of  Appeal  has  Jarisdiction  of  an  application  for 
a  writ  of  prohibition  to  restrain  a  judge  of 
the  superior  court  from  making  any  order  in  an 
eqiUty  suit,  other  than  to  trans&r  the  same, 
although  appeals  in  equity  causes  are  taken 
direct  to  the  Supreme  Court 

4.  V^UK  «s»M(l)  —  Ok  Disqualifioatioh^ 

EBBOB  TO  BEFUSE  CHANGE  OF  VENUE  AND 

CALL  IN  ANOTHEB  JUDGE. 
If  a  judge  of  the  superior  court  was  dis- 
qualified to  hear  a  case  in  which  a,  corporation 
was  a  party,  because  his  wife  was  a  stockholder, 
it  was  improper  for  the  judge  to  deny  a  mo- 
tion to  change  place  of  trial,  and  then  call  in 
another  Judge  to  bear  the  case,  but  he  should 
have  directed  a  change  as  provided  by  Code 
Civ.  Proc  I  sra;  there  being  but  one  judge  of 
the  snperior  court  of  tbe  county. 

5.  CoBPOSATiONS  «»506— Stockholdeb  not 

A  PABTT  TO  ACTION  AGAINST  COBPOBATION. 
A  stockholder  of  a  corporation  is  not  a 
party  to  an  action  in  which  the  corporation  it- 
self is'  a  Darty. 

6.  Judges  ^s»43— Disqualifioation  because 
of  owzfebship  of  stock  bt  wife  of  judge. 

That  the  wife  of  a  judge  of  the  superior 
court  owned  stock  Id  a  corporation  which  was 
a  party  to'  the  suit  does  not,  under  Code  Civ. 
Proc.  f  170,  subds.  1,  2,  declaring  that  no 
judge  shall  sit  in  any  proceeding  to  which  be 
is  a  party  or  is  interested,  or  when  he  is  relat' 
ed  to  any  party,  or  to  an  ofBcrr  of  a  corpora- 
tion which  is  a  party,  disqualify  him. 

7.  Judges  ^=>43— Disquaufication  by  in- 
tebest  afteb  sale  of  cobpobate  stock. 

Where  it  appeared  on  application  for  writ 
to  prohibit  judge  of  superior  court  from  trying 
a  cause  against  a  corporation,  that  the  judge 
had  disposed  of  his  stock  in  Uie  corporation  a 
considerable  period  before  appUeatioii  was  made. 
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withoat  more,  it  cannot  be  presumed  that  he 
was  interested,  so  as  to  be  disqualified,  even 
though  the  liability  of  a  stockholder  for  the 
debts  of  a  corporation  is,  under  Const  art  12, 
S  8,  direct  etc. 


In  Bank. 

Application  by  O.  J.  M.  Favorite  and  an- 
other for  a  writ  of  prohibition,  to  be  directed 
against  the  Superior  Court  of  Riverside 
County  and  Honorable  Hugh  H.  Craig,  Judge 
thereof.   Writ  denied. 

Geo.  B.  Bush  and  D.  B.  Gbai^n,  both  of 
Riverside,  for  petltl<Hiera. 

Adair  ft  Winder,  of  Riverside,  for  defend- 
anta. 

SHAW,  J.  This  Is  an  application  for  a 
writ  of  prohibition  to  prevent  the  superior 
court  of  Riverside  cotinty  from  proceeding  in 
a  cause  pending  in  said  court  Wherein  the 
said  petition^  are  plaintiffs  and  the  Se- 
curity Investment  Company  and  others  are 
defendants.  This  proceeding  for  prohibition 
was  b^n  In  the  District  Court  of  Appeal 
for  tbe  Second  District  and  after  decision 
there  was  transferred  to  this  court  for  re- 
hearing. The  original  petldm  was  filed  on 
December  16, 1918.  An  amended  petition  was 
filed  on  December  18, 1918. 

Hon.  Hugh  H.  Craig  Is  the  regularly  elect- 
ed judge  of  tbe  sup^or  covrt  of  Riverside 
county,  before  whom  the  cause  originally 
came  on  for  dlqKwitton.  On  December  9, 
1918^  the  petltimers  her^  without  notice  to 
the  other  party,  presented  to  Judge  Craig,  ex 
parte,  a  paper  purporting  to  set  fortti  a  mo- 
tion to  diange  the  i^ce  of  trial  In  the  action. 
'Bxe  sole  ground  for  the  motltm  was  stated 
therein  as  follows:  "On  account  of  the  dis- 
qualification of  yourself  to  try  the  same." 
The  fact  whidi  caused  the  dlsqaallflcatton  re- 
ferred to  was  not  stated.  Petitioners  did  not 
then  file  sold  paper,  or  any  papers  In  tbe 
cas^  but  stated  to  tiie  Judge  that  th^  would 
roiew  the  motion  on  the  fbllowlng  day.  On 
DecembOT  10, 1818,  the  petitioners  filed  an  ap- 
plication to  change  flie  place  of  trial  of  said 
cause  on  the  sole  ground  that  the  wife  of  the 
Judge  was  a  stodibolder  In  the  said  corpo- 
ration, and  that  Judge  Craig  was  fbr  that 
reason  dlsQualified  to  try  the  cause  or  make 
any  order  therein,  other  than  to  change  the 
place  of  trial,  as  prescribed  by  sectlcm  898  of 
the  Code  of  Civil  Procedure.  Tbe  attorneys 
for  the  defendants  appeared  to  this  motion, 
and  the  bearing  was  postponed  to  December 
12,  1918,  on  which  day  the  parties  appeared, 
the  motion  was  argued  by  the  respective  atr 
tomeys,  and  was  denied  by  the  court.  It  was 
made  to  appear  that  the  wife  of  Judge  Craig 
bad  dispmed  of  her  stock  in  the  corporation 
on  December  10, 1918.  On  the  same  diiy  Judge 
Oraig  reQoested  Hon.  J.  W.  Curds,  Judge  of 
the  superior  court  of  San  Bwnardlno  county, 
to  sU  for  him  on  the  following  day  tat  the 
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purpose  of  dlspostng  of  the  said  cause.  On 
December  13,  1918,  Judge  Curtis  presided  In 
the  said  court,  and  the  said  cause  was  called 
for  further  proceedings.  Thereupon  the  pe- 
titioners objected  to  any  further  proceedings 
therein,  and  moved  the  court  to  change  the 
place  of  trial  thereof,  upon  the  ground  that 
the  wife  of  Judge  Oralg  was  a  stockholder  In 
the  defendant  corporation  during  the  pend- 
ency of  the  action  at  all  times  prior  to  De- 
cember 10,  1918 ;  that  on  December  9,  1918. 
the  petitioners  had  made  the  application 
above  mentioned  to  Judge  Craig;  that  they 
had  filed  a  motion  for  change  of  place  of  trial 
on  December  10,  1918,  as  above  stated ;  that 
the  matter  was  heard  on  December  12,  1918, 
at  vrhlcb.  time  It  had  been  denied  by  Judge 
Craig.  This  ai^Ucatlon  was  beard' by  Judge 
Curtis,  then  presiding  In  the  court,  and,  after 
argument,  was  denied.  Thereupon,  as  before 
stated,  this  proceeding  In  prohibition  was  in- 
stituted against  said  superior  court,  and  also 
against  Hugh  H.  Craig,  as  presiding  Judge 
thereof.  The  object  of  the  proceeding  is  to 
restrain  the  said  court  from  making  any  or- 
der In  the  said  cause,  except  an  order  chang- 
ing the  place  of  trial  to  the  nearest  or  most 
accessible  superior  court,  the  Judge  of  w&ich 
Is  not  dlsQuallfled  from  trying  the  same. 

[1]  The  cause  was  submitted  on  a  demur- 
rer to  the  petition.  The  facts  alleged  are' 
therefore  admitted  to  exist.  But  other  facts, 
though  pertinent  to  the  prayer  of  the  peti- 
tion, cannot  be  considered. 

[2]  Upon  the  argument  here,  it  was  stated 
that  Judge  Craig  had  been  the  owner  of 
stock  In  the  corporation  defendant  prior  to 
June  13,  1917,  and  it  was  urged  that  he  was 
and  continued  thereafter  to  be  disqualified 
by  reason  of  such  fact,  so  long  as  his  direct 
liability  as  a  stockholder  continued  to  exist 
On  this  point  we  need  only  say  that  ne- 
ther In  the  petition  nor  in  the  notice  of  mo- 
tion is  it  alleged  that  he  ever  owned  any 
stock  In  said  corporation.  The  mere  recital 
of  the  fact  that  Judge  Craig  had  stated  "that 
he  had  disposed  of  all  bis  stock  In  said  cor- 
poration to  his  wife"  is  not  an  allegation  of 
the  fact  of  ownership.  It  cannot  be  regarded 
as  such  allegation,  and  particularly  in  view 
of  the  fact  that  it  is  not  assigned,  either  In 
the  petition  or  in  any  motion  addressed  to 
the  superior  court,  as  ground  for  the  appli- 
cation to  change  the  place  of  trial.  Mor  can 
statements  made  by  counsel  In  ailment,  or 
statements  in  an  affidavit  filed  in  behalf  of 
the  respondent,  cure  the  lack  of  a  material 
allegation  in  the  petition.  This  court,  there- 
fore, cannot  consider  the  effect  of  such  own- 
ershlp,  if,  as  a  matter  of  fact.  Judge  Craig 
ever  did  own  such  stock.  The  decision  of 
the  case  must  depend  wholly  on  the  effect  of 
the  alleged  and  admitted  fact  that  his  wife 
was  the  owner  thereof  at  the  time  the  appli- 
cation was  made  to  the  court,  when  Judge 
Craig  was  presldlns  tbmin,  to  diange  the 
place  of  trial. 


[3]  There  Is  no  merit  to  the  motion  of  re- 
spondent to  Quash  the  writ  of  prohibition 
Issued  by  the  district  court  The  motion  was 
based  on  the  claim  that  the  case  before  the 
superior  court  was  an  action  in  equity — a 
case  in  which  appellate  Jurisdiction  is,  by 
the  Constltntion,  lodged  In  the  first  instance 
in  the  Supreme  Court  alone  (Const,  art  6,  i 
4),  ^Tom  which  fact  it  is  argued,  an  original 
proceeding  to  prohibition  to  prevent  action 
by  the  superior  court  to  such  a  case  is  cog- 
nizable only  to  the  Supreme  Court.  This  as- 
sumption Is  not  correct  The  same  section  of 
the  Constltntion  gives  equal  and  concurrent 
Jurisdiction  to  the  District  Courts  of  Appeal 
and  fo  the  Supreme  Court  to  issue  writs  of 
prohibition  to  all  proper  cAses.  So  far  as 
Jurisdiction  to  do  so  is  concerned,  the  ques- 
tions of  appellate  Jurisdiction  and  of  the 
nature  of  the  action  in  which  the  act  sought 
to  be  prohibited  Is  threatened  are  entirely 
immaterial.  As  a  matter  of  policy  and  prac- 
tice, both  this  court  and  the  District  Courts 
of  Appeal  respectively,  have  at  times  re- 
fused to  take  Jurisdiction  of  an  original  pro- 
ceedtog,  where  the  case  involved  was  in  the 
superior  court  and  was  originally  appealable 
to  tito  other  court  Collins  v.  Superior  Court 
147  Cal.  264,  81  Pac.  B09 ;  Estate  of  Turner 
(App.)  177  Pac  854.  But  this  practice  was 
not  adopted  because  of  any  want  of  orlgtoal 
Jurisdiction  to  such  cases  to  either  court 
This  was  expressly  stated  to  the  Collins  Case. 

[41  If  the  fact  that  the  wife  of  Judge 
Craig  owned  stock  to  the  corporation  on 
December  10,  1918,  when  the  application  was 
filed  and  presented  to-  him  as  Judge  of  the 
superior  coijrt  Is  sufficient  to  disqualify  him 
from  sitting  or  acting  as  Judge  In  that  action, 
there  Is  no  doubt  under  our  decisions,  that 
It  was  his  duty,  upon  the  fact  being  estab- 
lished, to  grant  the  application  and  make  an 
order  transferring  the  case  as  provided  in 
section  398  of  the  Code  of  Civil  Procedure. 
Llvermore  v.  Brundage,  64  Cal.  299,  30  Pac 
848 ;  Krumdick  v.  Crump,  98  Cal.  119,  32  Pac 
800.  There  was  but  one  Judge  of  the  supe- 
rior court  of  Klverslde  county,  and  hence  the 
rule  stated  to  Oakland  v.  Oakland,  etc.,  Co., 
118  Cal.  249,  50  Pac  268,  that  an  action - 
could  be  retatoed  and  tried  by  another  Judge 
of  the  same  court  does  not  apply.  If  his  dis- 
qualification depends  upon  a  fact  not  within 
the  knowledge  of  the  Judge,  as  m^ht  be  the 
case,  power  to  determtoe  from  the  evidence 
whether  or  not  the  fact  existed  would  be 
Implied  from  the  necessity  of  the  case,  but, 
when  established,  the  mandate  of  section 
39S  would  certatoly  apply  and  be  imperative, 
as  was  held  In  said  cases,  leaving  hlra  no  dis- 
cretion to  the  matter.  It  Is  true,  as  was  said 
In  Paige  v.  Carroll,  61  Cal.  215,  that  if,  before 
the  motion  was  made,  the  disqualified  Judge 
had  called  in  another  Judge,  not  disqualified, 
to  sit  for  him  In  the  cause,  the  Judge  so 
called  to  could  properly  deny  the  motion  to 
change  the  place  of  trial.   But  In  this  case 
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Judge  Craig  did  not  call  In  Judge  Gartls  to 
sit  in  the  cause  untU  after  be  had  denied 
the  motion,  and  therefore,  as  said  In  Upton 
V.  Upton,  94  Cal.  28,  29  Pac  4U,  It  was  "his 
dnty  to  grant  it,"  Instead  of  denying  the  mo- 
tion and  thereafter  calling  In  the  Judge. 
See,  also,  Bamhart  v.  Fulkerth.  69  CaL  130 ; 
Finn  V.  Spagnoll,  67  CaL  330,  7  Pac.  746. 
Tbe  first  question  presented  on  the  merits, 
therefore.  Is  whether  or  not  tbe  ownership 
of  the  stock  by  bis  wife  at  tbe  time  the  mo- 
tion was  regularly  presented  to  him  operated 
to  disqualify  him  from  trying  tbe  case. 

[1, 6]  Tbe  claim  that  the  fact  that  the  wife 
la  a  stockholder  disqualifies  tbe  husband 
from  trying  tbe  case  as  Judge  rests  upon  the 
following  language  of  section  170  of  tbe  Code 
of  Civil  Prooednre: 

"No  Justice,  Judge,  or  Justice  of  the  peace 
■hall  sit  or  act  as  such  In  any  action  or  proceed- 
ing: (1)  To  which  he  is  a  party  or  in  which 
he  is  interested;  (2)  when  he  is  related  to  ei- 
ther party,  or  to  an  officer  of  a  corporation 
which  is  a  party,  or  to  an  attorney,  counsel,  or 
agent  of  either  party,  consanguinity,  or  af- 
finity, within  the  third  degree,  computed  accord- 
ing to  the  rales  of  law." 


A  provision  follows  for  the  waiver  by  tbe 
parties '  of  such  dlaiaaliflcation  under  sub- 
dirislon  2.  It  Is  not  material  bare.  The 
argument  Is  that  the  wife^  as  holder  of  cor- 
porate stodc,  is  the  owner  of  an  Interest  in 
tbe  corporation  i  Uiat  the  corporation  rep- 
resents her  In  such  action,  and  acts  for  her 
protection  and  benefit,  and  consequently  that 
she  is  a  *^rty'*  to  the  action,  within  the 
meaning  and  scope  of  the  first  da  use  of  sub- 
division  2.  That  a  stockholder  Is  not  tech- 
nically a  party  cannot  be  doubted. 

"Where  a  corporation  sues  or  is  sued  in  its 
corporate  name,  tbe  action  Is  by  or  against  the 
corporation  its^  |is  a  legal  entity,  and  its  mem- 
bers are  not  in  any  lei^  sense  parties  to  the 
action."    1  Clark  ft  MarshaUf  Corp.  p.  16. 

It  is  only  where  the  corporation  defendant 
refuses  to  defend  tbe  action,  or,  having  begun 
a  defense.  It  Is  made  to  appear  that  It  vrill 
not  prosecute  tbe  defense  In  good  faith,  that 
a  stockholder  may,  upon  a  proper  application 
showing  the  facts,  be  allowed  to  become  a 
party  and  defend  on  behalf  of  the  corpora- 
tion. He  must  show  that  be  cannot  induce 
those  In  control  of  tbe  corporation  to  do  that 
which  is  right  In  the  matter.  Waymlre  v. 
San  Francisco,  etc.,  Ry.  Co.,  112  Cal.  650,  44 
Paa  1086;  2  Clark  &  Marshall,  Corp.  p.  1690. 
Henoe  tbe  use  of  the  word  "party"  la  tbe 
rtause  relied  On  does  not  signify  that  tbe 
ownership  of  stock  by  a  person  related  to 
the  Judge  within  tbe  prohibited  degree  dis- 
quallfles  tbe  judge  from  trying  a  case  against 
the  corporation. 

Tbe  succeeding  clause  clearly  indicates 
that  the  Legislature  Intended  that  it  should 
not  have  that  effect,  for  that  clause  states 
the  fact  which  tbe  Legislature  must  be  pre- 
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sumed  to  have  considered  necessary  to  dis- 
qualify tbe  Judge  where  a  corporation  is  a 
party.  It  limits  the  disqualification  to  cases 
where  tbe  relative  Is  an  officer  of  the  corpora- 
tion. Tbe  rule  of  construction  that  tbe  ex- 
pression of  one  tiling  excludes  all  others 
applies,  and  it  Is  therefore  to  be  presumed 
that  the  Legislature  did  not  intend  to  create 
a  disqualification  by  reason  of  tbe  relation- 
ship of  the  Judge  to  any  person  connected 
with  tbe  corporation  except  an  officer  there- 
of. That  this  is  the  proper  construction  of  a 
statute  prohibiting  action  by  one  who  is  re- 
lated to  a  party  to  tbe  suit  is  well  established. 
It  was  directly  held  under  a  statute  precisely 
like  ours  in  this  respect  that  the  Judge  was 
not  disqualified  by  his  relationship  to  a  stock- 
holder. Searsburgb  T.  Co.  v.  Cutler,  6  Vt, 
322.  And  a  statute  prohibiting  a  sherift  or 
constable  from  serving  process  In  a  case  to 
which  he  is  a  party,  or  is  related  to  a  party, 
does  not  ai^ly  to  prevoit  him  from  serving 
process  In  a  case  where  a  corporation  Is  a 
party  and  be  is  a  stockholder  therein. 
Adams  v.  Wlscasset  Bank,  1  Me.  S65,  10  Am. 
Dec.  88;  Merchants'  Bank  v.  Cook,  21  Mass. 
(4  Pick.)  415.  Tbe  Supreme  Court  of  Maine 
in  tbe  above  case  stated  the  reasons  in  very 
apt  and  convincing  language  as  follows: 


"The  argument  arising  from  inconvenience 
is  very  strong.  •  *  *  Shares  are  continual- 
ly changing  owners;  and  a  o^rporatiott  of  this 
kind,  if  disposed  to  be  evasive,  might,  by  fre- 
quent and  secret  transfers,  abate  every  process 
coounenoed  against  them." 

These  reasons  apply  with  greater  force  to 
tbe  presoit  case.  If  tbe  corporations  of  this 
state  could  disqualify  a  Judge  and  obtain  a 
change  of  the  place  of  trial  whenever  some 
relative  of  the  Judge  within  the  third  degree 
was  or  should  become  a  stockholder  of  such 
corporation,  it  might  be  made  very  difficult, 
as  against  many  corporations,  to  find  a  Judge 
or  a  court  where  tbe  cause  to  which  such 
corporation  was  a  party  could  be  tried.  No 
great  effort  of  the  Imagination  Is  necessary 
to  perceive  the  consequences  of  such  a  rule. 
In  many  cases  It  would  operate  to  defeat 
Justice.  We  are  satisfied,  therefore,  that  the 
subdivision  should  not  be  construed  so  as  to 
Include  the  stockholder  as  a  party  where  the 
corporation  only  is  named  as  such. 

The  petitioner  relies  on  tbe  decision  in 
Howell  V.  Budd,  91  Cal.  342,  27  Pac.  747,  in 
support  of  bis  position.  In  that  case  tbe  sons 
of  tbe  Judge  were  tbe  vradeea  of  certain  per- 
sons claiming  heirship  to  an  estate  under  an 
executory  contract  by  which  such  heirs 
agreed  to  convey  to  the  sons  an  Interest  In 
the  estate,  in  consideration  of  their  services 
as  attorneys  In  establishing  the  heirship. 
The  decision  in  the  case  would  settle  tbe 
question  of  such  heirship.  Tbe  sons  were 
therefore  as  much  interested  in  tbe  contro- 
versy as  the  parties  themselves.  Upon  a  dis- 
tribution they  would  not  be  Improper  parties, 
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aud  would  hare  a  right  to  appear  in  respect 
to  their  peraooal  Interests.  The  general  n<>- 
tlce  of  the  proceeding  to  be  glren  to  all 
persons  would  be  notice  to  tbem,  as  well  as 
to  every  other  jwrson  who  claimed  any  In- 
terest In  the  estate.  In  view  of  this  direct 
Interest  as  compared  with  the  remote  and 
Indirect  Interest  of  the  stockholders  of  a 
corporation,  and  because  of  the  provisions  of 
the  section  Itself  above  referred  to  implying 
^he  contrary  IntentlAi  In  the  case  of  corpora- 
tions, we  do  not  think  this  case  should  be  ex- 
tended to  include  cases  like  the  one  at  bar. 
Our  conclusion,  therefore,  Is  that  Judge 
Craig  was  not  disqualified  to  act  in  the  mat- 
ter by  reason  of  his  wife's  ownership  tit  Btock 
in  the  co/poratlon  defendant. 

[7]  We  have  shown  that  there  Is  no  allega- 
tion in  the  petition  to  the  effect  that  Judge 
Craig  was  himself  at  any  time  a  stocldiolder 
In  said  corporation.  Inasmuch  as  It  may  be 
claimed  that  his  ownership  was  a  matter 
within  his  personal  knowledge  and  that  he 
should  have  taken  cognizance  thereof  at  the 
mere  suggestion.  It  may  be  proper  to  present 
some  further  consldoratlons  on  the  subject 
Upon  the  hearing  In  the  District  Court  of 
Appeal  an  affidavit  of  Judge  Craig  was  filed 
by  the  respondents,  showing  that  he  had  not 
been  the  owner  of  any  stock  In  the  corpora- 
tion since  the  date  of  June  13,  1917.  There 
is  no  Information  obtainable  from  the  record 
to  show  that  ownership  at  that  date  would 
disqualify  him.  The  cause  was  submitted, 
as  we  have  said,  upon  a  demurrer  to  the  pe- 
tition. The  petition  does  not  set  forth  the 
complaint  in  the  action  pending  in  the  supe- 
rior court,  nor  purport  to  state  the  substance 
thereof.  No  evidence  was  Introduced  at  the 
hearing,  either  in  the  District  Court  of  Ap- 
peal or  In  this  court,  as  to  the  character  of 
said  action  or  as  to  the  allegations  of  the 
complaint  therein.  The  petitioners  in  their 
briefs  set  forth  what  purports  to  be  a  state- 
ment of  some  of  the  facts  alleged  In  said 
complaint  As  these  facts  were  not  alleged 
we  cannot  take  notice  of  them  when  present- 
ed In  this  manner.  It  is  true  that  the  liabil- 
ity of  a  stockholder  for  the  debts  and  liabili- 
ties of  the  corporation  Is  direct  and  Is  creat- 
ed as  soon  as  the  corporate  debt  or  liability 
Is  contracte<l  or  Incurred  (Colist,  art  12,  S 
3),  so  that.  If  the  liability  Involved  In  the 
action  was  contracted  or  incurred  prior  to 
the  disposition  by  Judge  Cralg  of  his  stock, 
as  stated  in  his  afi1da\'lt,  he  might  still  be 
Interested  in  the  action  and  be  disqualified 
by  subdivision  1  of  section  170.  But  there 
can  be  no  presumption  In  this  case  that  such 
liability  did  exist  at  that  time,  for  we  have 
no  facts  upon  which  It  could  be  predicated. 
Hence  the  contention  that  he  Is  disqualified 
by  reason  of  his  own  interest  Is  not  sustained 
by  the  allegations  or  proof. 

It  may  pro]>erly  be  suggested  that  there  is 
no  good  reason  for  farHier  contention  in  the 


conH  below  upon  this  subject  By  calling 
in  Judge  Curtis,  Judge  Craig  has  already  In- 
dicated his  Intention  not  to  try  the  case.  If 
It  is  improper  for  him  to  do  so,  or  to  choose 
th<  judge,  under  the  actual  circumstances  of 
the  case,  as  they  may  appear,  the  objection 
can  easily  be  obviated  by  requesting  the 
Governor  to  des^ate  the  Judge  to  try  the 
case. 

The  application  for  a  peremptory  writ  of 
prohibition  is  d«iied,  and  the  proceeding  is 
dismlased. 

We  concur:  ANGELLOTTTI,  C.  J.;  WIL- 
BUB,  J.;  OliNEY,  J.;  LAWLOR,  J.;  LEN- 
NON,  J.;  MELYIN,  J. 


MAJORS  T.  SUPERIOR  COURT  OF  OALI- 
FORNIA  IN  AND  FOR  ALAMEDA 
COUNTY  et  al.    (S.  F.  9025.) 

(Supreme  Court  of  Califdmla.  Sept  24,  1919.) 

1.  CoBTs  «»276  —  Suit  is  pobiu,  faitfebis 
KOT  errATSD  on  dibchaboe  of  jubt  untzi. 

FATUBNT  OF  COSTS. 
In  view  of  earlier  statutes  and  common-law 
rules,  St.  1917,  p.  788,  declaring  that  if  in  a 
civil  case  the  jury  be  disdiarged  without  a  ver- 
dict the  jury  fees  shall  be  paid  by  the  parties 
who  shall  have  required  a  jury,  and  until  they 
are  paid  no  farther  proceedings  shall  be  allow- 
ed, did  not  require  In  and  for  plaintiff  suii^ 
in  forma  pauperis  to  pay  the  fees  of  a  Jury 
which  was  discharged,  where  plaintiff  after  trial 
was  begun  obtained  leave  to  amend  the  com- 
plaint, where  there  was  no  vexatioua  conduct 
on  plaintiff's  part 

2.  Costs  ^276  ~  Bionn  or  pumnvr  in 

SUIT  IN  FOBICA  FAUFEBIS  ABB  IN  DISOBKnON 
OF  CODBT. 

Whether  one  once  admitted  to  sue  in  forma 
pauperis  should  on  vexatious  conduct,  delay,  etc., 
be  dispauperized,  is  for  the  court  to  determine 
in  the  exercise  of  ita  discretion,  which  discre- 
tion should  be  exercised  as  In  the  case  of  one 
originally  seeking  to  be  admitted  to  sue  in  forma 
pauperis,  with  a  view  to  confine  the  privilege 
most  strictly  to  those  who  having  a  substantial 
right  to  enforce  or  preserve  are  absolutely  un- 
able to  otherwise  proceed. 

3.  Costs  «=»130— Discbbtion  or  coubt  ab  to 

SUIT  IN  FOBIEA  PAUPEBIB  SHOULD  BE  EXEB- 

CISEO  WITH  UTMOST  CABE. 
On  application  to  sue  In  forma  pauperis,  the 
court  should  exercise  its  discretion  in  granting 
such  relief  with  the  utmost  care,  to  the  end  that 
unworthy  persons  who  arc  neither  indigent  nor 
possessed  of  substantial  rights  may  not  enjoy 
the  privily. 

In  Bank. 

Petition  by  Ergo  A,  Majors  for  a  writ  of 
prohibition  to  t>e  directed  against  the  Supe- 
rior Court  of  the  State  of  California  In  and 
for  the  County  of  Alameda,  and  the  Houor- 
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able  T.  W.  Harris,  Jodge  thereof.  Writ  de- 
nied. 

D.  C.  Dutton,  of  Oakland,  and  H.  F.  Peart, 
of  San  Francisco  (Green  Majors,  of  Oakland, 
of  counsel),  for  petitioner. 

Ezra  W.  Decoto  and  T.  P.  Wittschen,  both 
of  Oakland,  for  respondents. 

O.  A.  Linn,  of  Napa,  and  Hilton  T.  tPRen. 
of  San  Francisco,  for  Andrew  Martin. 

MEILVIN.  J.  When  this  case  was  In  the 
District  Co«rt  of  Appeal  of  the  First  Ap- 
pellate IMstrlct,  Division  No.  1,  Mn  Justice 
Waste  prepared  the  opinion  of  the  court, 
which  was  as  follows : 

"ApplicatioD  for  writ  of  prohibition  prayed 
to  be  directrd  against  the  superior  court  of  the 
state  of  California  in  and  for  the  county  of 
Alameda,  Hon.  T.  W.  HarrlB.  jadge  thereof, 
staying  procr>edin|;a  in  a  drfl  action  therein 
pending,  until  plaintiff  therein  Bhall  have  paid 
the  fres  of  the  jurors  in  the  first  trial;  the 
jurors  having  been  disdiarged  without  finding 
a  verdict. 

"Andrew  Martin,  as  plaintiff,  commenced  an 
notion  against  the  defendant  Majors  (petitioner 
hrre),  to  recover  damages  for  the  death  of  plain- 
tifTs  minor  dau^ter,  alleged  to  have  been  occa- 
raoned  b7  the  wrongful  acta  of  said  defendant. 
When  the  case  was  at  Issae  and  ready  for  trial, 
Martin  demanded  a  trial  by  Jnry  and  aonght  to 
be  allowed  to  further  prosecute  the  action  in 
forma  pauperis.  The  snperior  court  denied  him 
that  right  and  refused  to  proceed  to  trial  with- 
out prepayment  of  the  fees  for  the  jury,  aa  re- 
quired by  the  then  existing  statutes  and  the 
ntlea  of  the  coort 

"On  application  to  the  Snpreme  Oonrt  that 
tribunal  issued  Its  peremptory  writ  of  mandate 
directing  the  lower  conrt  'immediately  upon  re- 
ceipt of  the  writ  to  issue  an  order,  In  due  form 
of  law,  granting  petitioner  leave  to  prosecute 
his  said  suit  •  *  *  in  forma  pauperis  •  •  • 
without  being  required  to  pay  any  costs.*  Mar- 
tin T.  Superior  Conrt,  176  Cal.  289,  168  Pac. 
135.  I,.  R.  A.  leiSB.  818. 

"Thereafter,  puranant  to  the  direction  of  said 
writ,  respondents  set  the  action  for  trial,  a  jury 
was  impaneled  and  sworn,  end  the  trial  of  the 
cause  proceeded  in  forma  pauperis.  During  the 
trial,  the  jury  having  been  in  attendance  two 
days,  the  plaintiff  Martin  obtained  leave  to 
amend  his  complaint.  Defendant,  petitioner 
here,  was  given  time  to  answer  and  the  jary 
was  discharged.  The  fees  for  the  jury  were  not, 
snd  hare  not  been,  paid. 

"On  motion  of  the  plaintiff  in  the  action,  and 
over  the  objection  of  the  defendant  (petitioner 
here),  the  lower  court  has  reset  the  cause  and  la 
abont  to  proceed  with  the  trial  on  the  day  seL 
Respondents  in  their  return  admit,  or  allege,  the 
foregoing  facts  'and  in  this  connection  allege 
that  there  is  no  provision  in  the  statutes  of  this 
Etate  or  in  the  law  of  this  state,  providing  for 
the  payment  of  jurors  serving  In  civil  cases, 
where  the  action  is  being  prosecuted  by  the 
plaintiff  in  forma  pauperis.* 

"In  this  contention  respondents  are  correct 
and  the  action  of  the  trial  court  must  be  upheld. 

"In  opposition  to  the  rrspondcnts,  petitioner 
relies  upon  provisions  of  the  California  statutes 
fstablishing  fees  of  trial  jurors,  and  drdsions 
of  the  highest  courts  in  tills  and  other  jurisdic- 


tions, whidi  he  contends  by  analogy  and  pari^ 
of  reasoning  support  his  views.  In  the  most  r» 
cent  legislative  enactment  on  the  subject  it  is 
provided: 

"  'If  in  any  trial  in  a  civil  case  the  jury  be 
for  any  cause  discharged  without  finding  a  ver- 
dict, the  fees  of  the  jury  shall  be  paid  by  the 
party  who  shall  have  announced  that  a  trial 
by  jnry  is  reqtdred,  but  may  be  recovered  M 
costs  if  he  afterwards  obtain  judgment;  owd 
untU  ikeff  are  paid  no  further  procecdinga  ahaU 
he  allowed  in  ihe  aotiorC'  Stats.  1817,  pp.  788, 
789.   The  italics  are  ours  for  illustrntion. 

"Section  17  of  the  Act  of  March  28,  1868 
(Stats.  1867-68,  p.  486),  provides:  *If  In  any 
trial,  in  a  civil  case,  the  jnry  be  for  any  cause 
disdiarged  without  finding  a  verdict,  the  ^ces 
of  the  jury  {dial!  be  paid  by  the  plaintiff,  *.  •  • 
and  until  they  are  paid  no  further  proceedings 
shall  be  allowed  in  the  action.',  This  language 
is  almost  Identical  with  the  provision  of  the 
section  of  the  statute  of  1917,  already  quoted  by 
us,  and  petitioner  cites  T^kes  v.  Ijogan,  66  Cal. 
83,  4  Pac.  888,  referred  to  and  approved  in 
Fsirchlhl  v.  King,  102  Cal.  820,  at  page  323, 
S6  Pac  64^  and  Oarpenter  y.  Jones,  121  Cat 
362,  S3  Pac  842,  constrning  the  language  of  the 
early  statntes  qnoted,  and  sQnarely  upholdlnB 
refnsals  by  trial  courts  to  proceed  wWe  fees 
of  jurors  have  not  been  paid  after  nonsuit  or 
disagreement.  But  counsel  for  petitioner  fails 
to  note  the  vital  distinction  between  those  cases 
and  the  case  in  interest  here.  In  none  of  the 
earlier  decisions  was  the  question  presented  as 
to  the  rights  of  the  parties  in  a  cause  In  forma 
pauperis.  Neither  did  the  court  in  any  of  thesff 
cases  condder  the  vital  question  of  the  right  of 
a  litigant  in  a  drtl  case  to  have  the  benefit  of  a 
jury  trial  regardless  of  his  finandal  inability 
to  prepay  the  fees  for  such  service. 

"But  the  whole  question  of  the  rights  of  a 
litigant  in  forma  pauperis  so  recently  engaged 
the  attention  of  the  Supreme  Court  of  this  state 
in  this  very  case  (Martin  v.  Superior  Coort, 
supra),  that  we  do  not  need  to  look  elsewhere 
for  authority  on  which  to  dedde  the  question 
presented  by  the  proceeding  now  before  us.  The 
fundamental  question  thus  presented,*  says  the 
court  in  its  opinion,  'is  of  the  right  of  the  peti- 
tioner [Martin]  to  proceed  with  the  proeecution 
of  his  action  in  the  superior  court  in  forma 
pauperis,  and  therefore  without  the  payment  in 
advance  of  the  legal  fees.*  The  court  points  out 
that  this  privilege,  so  far  as'  regards  the  exemp- 
tion from  court  fees,  was  conceded  to  litigants 
at  common  law,  end  holds  that  the  power  to 
grant  such  exemption,  in  proper  cases,  now  ex- 
ists  in  our  courts  of  general  jurisdiction  with- 
out  the  declaration  of  express  statute. 

"Continuing,  the  court  says:  'With  the  power 
in  our  superior  courts  thus  declared,  to  admit 
suitors  to  commence  or  having  commenced  to 
prosecute  their  actions  in  forma  pauperis  in  all 
proper  cases,  the  next  consideration  Is  whether 
or  not  the  LegLslsture  has  by  its  enactments 
designed  to  curtail  that  power.  Quite  aside 
from  the  question  aa  to  the  power  ot  the  Legis- 
lature to  do  this  thing,  it  is  obvious  that  only 
the  plainest  declaration  of  legislative  intent 
would  be  construed  as  even  an  effort  to  do  this 
thing.  We  find  no  such  expressed  intent.  All 
of  the  statutes  dealing  with  the  payment  and 
prepayment  of  fees,  such  as  section  4295  of  the 
Political  Code,  are  general  in  their  nature  and 
bare  to  do  with  the  ordorly  collection  and  ^ 
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podtioa  of  (3ie  fees,  pajnneitt  or  prepnTment  of 
wfaldi  Is  prescribed  by  law.  Neither  IndividQal- 
\y  nor  collectirely  are  they  even  susceptible  of 
tbe  conBtrnction  that  tbe  design  of  tbe  Legisla- 
ture was  to  deny  to  the  courts  tbe  exercise  of 
their  most  just  snd  most  necesssry  inherent 
power.  Tber  have  applicability  to  all  cases 
where  die  court  has  not,  in  the  ezo'dse  of  that 
power,  remitted  the  payment  of  the  fees  on  be- 
half tA  a  poor  aaitoTt  and  ta  every  instance  the 
coQTt's  order  to  this  effect  is  sufficient  warrant 
to  every  officer  charged  with  die  collection  of 
fees  to  omit  the  performance  of  that  ivty  in  (he 
spedficd  case.' 

"Petitioner  seelis  to  render  tiie  decision  of  the 
Supreme  Oourt  insppUcable  by  his  assertion  that 
in  the  opinion  the  aforementioned  section  of 
the  statute  of  1917  (supra)  was  not  referred  to, 
and,  so  far  as  the  langnage  of  the  court  dla* 
doses,  was  not  considered.  However,  the  earlier 
statutes,  containing  language  so  rimilar  as  to 
he  almost  identical,  were  before  the  court  and 
were  referred  to  in  tbe  opinion.  Furthermore, 
the  statute  of  1917  had  been  passed  and  was  in 
effect  previous  to  the  rendition  of  the  decision, 
and  the  decision  Mid  the  statute  must  be  con- 
sidered together. 

"We  fail  to  see  a  diatlneUon  between  the 
status  of  a  litigant  tn  forma  pauperis  before  a 
trial  by  a  jnry,  and  the  same  litigant  after  a 
partial  trial,  and  discharge  of  the  jury  without 
finding  a  verdict  The  act  of  1917  refers  to 
and  regulates  only  the  payment  of  fees  where 
they  can  be  and  are  paid  by  litigants.  It  no- 
where refers  to  or  relates  to'  actions  in  forma 
pauperis.  It  is  silent  on  the  subject.  We  can 
see  in  it  no  declaration  of  legislative  intent  to 
curtail  the  Inherent  power  of  the  superior  court 
to  admit  suitors  to  commence,  or  having  com- 
menced, to  prosecute  their  actions  in  forma  pau- 
peris In  proper  cases." 

[1]  Subsequently,  the  matter  was  trans- 
ferred, to  this  court  in  order  that  we  might 
further  examine  the  petitioner's  contentions 
that  tn  view  of  the  peremptory  provision 
whereby  the  clerk  of  the  superior  court  was 
commanded  to  collect  all  Jury  fees  each  day 
in  advance,  the  language  requiring  settle- 
ment of  unpaid  fees  as  a  prerequisite  to 
further  proceedings  could  apply  only  to  per- 
sons prosecuting  actions  in  forma  pauperis 
and  that  the  language  quoted  by  Mr.  Justice 
Waste  from  tbe  statute  of  1868,  although  re- 
produced in  substance  in  the  act  of  1917, 
could  apply  In  the  latter  statute  only  to  fees 
earned  by  jurors  in  criminal  cases.  Peti- 
tioner calls  our  attention  to  tbe  facts  that 
juries  in  criminal  cases  are  paid  by  the  coun- 
ties in  which  the  trials  take  place ;  that  in  or- 
dinary dvll  actions  fees  must  be  paid  each 
day  in  advance ;  and  that  the  only  causes  in 
which  Jurors  remain  uncompensated  when 
for  any  reason  they  are  discharged  are  ac- 
tions in  which  the  trial  Is  conducted  under 
nn  order  In  forma  pauperis.  He  argues, 
therefore,  that  there  is  no  case  in  which  the 
provision  of  the  statute  of  1917  that  until 
the  jury  fees  are  paid  "no  further  proceed- 
ings shall  be  allowed  in  the  action"  could  pos- 
sibly operate  or  be  at  all  applicable  except- 
ing in  civil  actions  proceeding  In  forma  iau- 


peria.  He  OierefiDre  budsta  fhat  the  statute  of 
1917  nneQuirocally  ag^lies  to  the  trial  of 
ICartla  r.  Hajom^  and  that,  the  Jury  hav- 
ing been  discharged  wlthont  finding  a  vet- 
diet,  "no  farther  proceedings  shall  be  allowed 
in  the  action**  nntU  tbe  jurors  are  paid. 

To  this  argmneot  respondents  answer  that 
for  many  years  the  law  had  been  In  vlrtnal 
accord  with  ttie  quoted  sectiou  of  Ota  act  of 
1917,  jret  this  court  in  Martin  v.  Saperior 
Ckmrt  announced  no  exception  to  the  role 
that  In  all  stages  of  a  trial  a  poor  suitor 
shall  have  all  of  tbe  benefits  at  nnoompenaa^ 
ed  service  from  jurors  and  court  officers. 

There  was  no  substantia  change  In  the 
statates  amendatwy  of  the  act  of  1868  with 
reference  to  the  compensatltm  of  jurors  until 
the  statute  of  1917  was  adopted.  Stats. 
1869-70,  pp.  148-176;  Stats.  1S71-72,  p.  188. 
Section  081,  subd.  5,  Code  of  OvU  Procedure, 
provides  that  a  trial  by  Jury  may  be  waived 
in  certain  actions  by  tbe  several  parties  to 
an  issue  of  tect,  "by  falling,  at  die  beginning 
of  mdh  day's  session,  to  deposit  wttb  the 
clerk  the  jury  fees  and  •  *  •  mUe^  for 
such  day" ;  but  tlilB  subdivision  (adopted  In 
1916)  throws  no  light  upon  the  problem  pre- 
sented to  tbe  court  in  the  matter  at  bar. 
Petltlimer  declares  that  there  Is  a  wide  and 
fundamental  difference  between  the  fee  bill 
ct  1868  and  Its  early  successors  and  that  of 
1917.  In  the  act  last  framed,  wUle  tbere  la 
a  provision  for  payment  of  jurors  by  tbe 
county,  all  of  tb^r  compensation  in  civil  cas* 
es  must  come  from  the  daily  prepayment  of 
tbe  proper  fees.  By  the  earlier  acts  tbe 
fees  were  payable.  In  dvil  cases,  by  the  pre- 
vailing party,  before  the  entry  of  the  verdict. 
There  was  also  the  provision  that.  If- the  sum 
received  by  each  juror  should  be  found  at 
the  end  of  the  term  to  be  less  than  the  l^al 
per  diem  and  mileage,  tbe  difference  should 
be  paid  by  the  county. 

But  It  Is  argued  by  respondent  that,  in- 
asmuch as  actions  prosecuted  in  forma  pau- 
I>erla  were  not  specified  In  terms  by  the  stat* 
ute,  and  because  the  Legislature  was  dealing 
with  the  general  practice  In  jury  cases,  the 
lawmakers  only  had  In  mind  the  sltuatltHi 
which  might  arise  In  a  suit  or  proceeding 
In  which  solvent  litigants  might  be  engaged. 
Respondents,  in  short,  contend  tliat  the  ap- 
parent restricted  meaning  of  the  require- 
ment for  payment  of  fees  prior  to  further 
proceedings  after  discharge  without  ver- 
dict 0f  a  Jury  arises  from  unintentional 
Inclusion  in  a  statute  adopting  a  new  rule 
for  prepayment  of  fees  in  ordinary  cases  of 
language  which  had  been  applicable  to  all 
litigants  when  used  In  earlier  enactments.  It 
Is  also  asserted  on  behalf  of  respondents  that 
In  giving  to  tbe  fee  bill  the  interpretation 
suggested  by  petitioner  this  court  would  be 
going  contrary  to  the  spirit,  if  not  the 
letter,  of  the  decision  in  Martin  v.  Superior 
Court.  With  reference  to  the  point  last  stat- 
ed we  agree  witb  reqjxmdent*  that  a  very 
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liberal  view  of  flie  rl^ts  of  poor  litigants 
was  adopted  by  this  coart  in  the  Martin  Case. 
There  It  was  decided  Hhat  only  the  plainest 
declarations  of  l^slatlTe  intent  would  be 
construed  as  an  effort  to  curtail  the  author- 
ity of  courts  giTcn  by  the  common  law  to  ad- 
mit litigants  to  sue  in  forma  pauperis.  In 
view  of  the  language  of  the  opinion  in  Martin 
r.  Snperlor  Ck)art  and  of  an  examination  of 
the  rarlous  fee  bills  themselves,  we  are  con- 
strained 10  agree  with  respondents. 

Since  the  submission  of  the  cause  it  has 
been  suggested  by  a  member  of  the  court 
that  perhaps  the  l^^ators  who  enacted  the 
statute  of  1917  might  have  had  In  mind  the 
fact  that  at  common  law  a  rezatloos  suitor 
tn  forma  pauperis  or  one  who  unnecessarily 
delayed  or  otherwise  damaged  his  adversary 
might  be  dlspaui>ered  and  prevented  from 
bavlng  further  benefit  of  nncompensated  serv- 
ice of  Jurors.  This  leade  to  an  Inquiry 
whether  or  not  it  Is  reasonable  to  fiupi>08e 
that  the  new  matter  In  the  act  of  1917  was 
an  attempt  automatically  and  without  tba 
intervention  of  a  court  to  dispauperlae  any 
one  who  had  failed  of  a  verdict  from  the 
jury  first  drawn.  Sudi  a  result  might  fol- 
low the  enforcement  of  the  letter  of  the  law 
of  1917. 

Common-law  courts,  It  Is  tine,  were  Jeal- 
ous of  extending  the  privilege  of  suing  In 
this  form.  In  lilly's  Practical  Register  (edi- 
tion of  1735)  p.  SEl,  we  are  infbrmed  that 
Rolle,  Chief  Justice,  said: 

"That  he  did  not  use  to  admit  any  one  gener- 
ally to  sue  in  forma  pauperis,  that  Is,  to  buo  in 
all  caoaee,  but  only  to  sue  so  in  one  cause  by 
virtue  of  that  admittance,  1654.  B.  S.  So  that 
if  he  had  other  cause  to  ahew,  be  must  petition 
again  to  be  admitted  to  sue  In  forma  pauperis, 
&  sic  toties  quoties." 

The  same  author  In  the  same  artide  uses 
fbe  foUowing  language: 

"If  one  that  is  admitted  to  sue  tn  forma 
pauperis,  will  not  proceed  according  to  the  mlea 
of  the  court,  bot  oseth  delays  to  vex  his  adver- 
sary, the  court  will  dispauper  him.  (Alich.  22 
Car.  B.  R.)  For  the  law  doth  not  favour  the 
pooe  to  do  injury  to  others,  but  to  help  them^  to 
recover  their  right,  where  they  want  ability'  of 
themselves  to  do  it." 

There  was  a  rule  also  that  If  a  pauper 
gave  notice  of  trial  and  did  not  proceed  he 
should  be  dispaupered.  A  note  of  this  rule 
is  found  in  91  Eng.  Rep.,  Full  Reprint,  433. 

However,  the  rule  seems  to  have  been  en- 
forced, generally  speaking,  only  upon  some 
showing  of  vexatious  conduct  on  the  part  of 
the  pauper.  In  Blood  v.  Lee,  reported  In 
volume  95,  Eng.  Rep.,  Full  Reprint,  at  page 
912,  we  find  the  following  Interesting  matter: 

"Wllmot,  G.  J.,  dtsd,  from  his  own  manu- 
script notm,  the  following  cases  relating  to  pau- 
pers and  costs:  Winter  v.  Slow,  Mich.  4  Geo.  2, 
B.  R.,  was  trover  by  a  pauper:  at  the  trial,  the 
plaintiff  proved  a  demand  and  refusal  at  the 
time  of  serving  the  writ,  wUch  being  after  the 
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commencement  of  the  aedon,  he  became  nonsuit- 
ed; and  having  brought  a  second  action  for  the 
same  thing,  It  was  moved  that  be  might  pay  the 
coats  of  the  nonsuit  In  the  former  action,  before 

he  proceeded  tn  the  second  action;  but  the  court 
refused  to  grant  the  motion,  because  they  thought 
the  plaintiff  had  not  been  vexations.  In  Taylor 
V.  Lowe,  Trin.  7  A  8  Geo.  2,  B.  R.,  the  plaintiff 
being  a  pauper,  and  having  given  five  or  erix 
notioes  of  trial  and  thereby  vexed  the  defendant. 
It  was  moved  that  he  might  pay  costs  of  former 
netices,  or  be  restrained  from  proceeding  to 
trial ;  but  while  the  admisaion  to  sue  in  forma 
pauperis  stood  they  would  make  no  rule  about 
costs,  but  made  a  rule  to  afaew  cause  why  lie 
should  not  be  dispaupered,  which  was  made  ab< 
solute  upon  an  affidavit  of  seniee  thereof." 

In  HuUock's  Law  of  Costs  (edition  of  1796) 
213,  a  case  is  cited  where  a  single  nonsuit 
made  costs  at  onoe  due,  and  It  was  ruled  that 
the  pauper  might  not  thereafter  proceed 
without  paying  costs,  or  sbowing,  according  to 
the  act  of  Parliament,  that  he  was  whipped. 
The  same  learned  author,  at  the  same  page, 
cites  Winter  v.  Slow,  supra,  where  it  appear- 
ed that  tbe  nonsuit  was  not  n#>n  the  merits, 
but  occasioned  by  a  mistake  of  plaintiCTs 
attorney,  and  therefore  In  the  court's  opinion 
not  vexatious.*  In  Noaks  v.  Watts,  93  Eng. 
Rep.,  Full  Reprint,  609,  It  was  decided  that 
a  pauper  shall  not  pay  costs  for  not  going  on 
to  trial,  as  other  plaintiffs  do;  but  if  the  costs 
are  taxed  the  court  would  prevent  his  h^ng 
vexatious  by  obllgliw  blm  to  pay  them  be- 
fore going  to  trial. 

It  was  declared  In  Doe  dera.  Leppingwell 
V.  Weake,  2  Smith's  (John  Prince)  Reports, 
076,  that  withdrawing  the  record  at  the  third 
day  of  the  assizes,  after  giving  notice  of 
trial,  was  vexatious  conduct  meriting  dis- 
paupering of  the  plaintiff,  but  in  that  case 
it  was  decided  that  defendants  bad  waived 
their  right  to  complain. 

In  Brlttaln  v.  Greenville,  93  EIng.  Rep, 
Full  Reprint,  1072,  the  court  denied  a  motion 
to  tax  costs  after  a  lessor  admitted  in  forma 
pauperis  had  a  verdict  against  him.  The 
purpose  was  to  ground  a  further  motion  to 
stay  his  proceedings  in  a  second  ejectment 
The  decision  seems  to  be  grounded,  In  part 
at  least,  upon  the  failure  of  the  moving  par- 
ty to  proceed  in  the  usual  way  to  dispauper 
his  adversary.  It  was  held,  however,  that 
plaintiff's  conduct  was  not  vexatious. 

In  Doe  dem.  Lepplngwell  v.  Trussell,  6 
East  604  (probably  a  companion  to  Doe  dem. 
Lepplngwell  v.  Weake,  supra),  It  was  found 
that  the  plaintiff  suing  In  forma  pauperis 
had  caused  much  delay  by  twice  setting  the 
case  for  trial  and  afterwards  countermand- 
ing the  notice,  In  one  Instance,  before  the 
term,  and  In  the  other  withdrawing  the  rec- 
ord on  the  third  day  of  the  assizes.  The  de- 
fendant had  incurred  above  £100  costs  in 
procuring  evidence,  and  his  attorney  swore 
that  he  believed  the  merits  to  be  in  favor  of 
the  defendant.  The  reporter  describes  the 
proceedings  and  their  result  as  follows: 
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*^  idiew  tbat  the  proper  coarse  «u  to  more 
that  the  party  sbotild  be  dispaapered  Id  esse 
of  veiatioua  delay.  2  Salk.  606;  Taylor  T.  Lowe, 
2  Stra.  90S;  Brittaia  t.  Greemrille,  2  Stra. 
1122,  and  2  Tidd's  Practice,  898,  were  cited.  It 
was  contended  that  the  lessor  of  the  plaintiff 
ought  at  least  to  have  countermanded  his  notice, 
and  thereby  saved  a  ?reat  part  of  the  expense 
which  the  defendant  had  sustained. 

"On  this  day  Lawes  shewed  cause  upon  an 
affidavit,  which  stated,  that  the  lenor  of  the 
plaintiff  having  about  SO  copies  of  zeglaters  to 
procure,  and  several  witnesses  to  collect,  nmonic 
whom  was  an  old  and  infirm  man,  was  unable  to 
set  to  the  assizes  in  time,  and  therefore  was 
under  the  necessity  of  withdrawing  the  record. 

"The  court,  however,  made  the  rule  absolute 
for  dispaupering  the  lessor  of  the  plaintiff,  but 
discharged  it  as  to  the  payment  of  costs." 

Under  the  heading  "Forma  Pauperis"  In 
1  General  Index  to  the  English  Ck>mnion-Law 
Iteports  (Biddle  and  McMurtrie  Eldltion  of 
1882).  at  page  37S,  we  find  the  two  following 
notes: 

"Amendment  without  costs  not  demandable  of 
right  Foata^.  Bank,  11.  878  ;  6  Q.  B.  878. 
Withdrawing  record  to  amend  must  pay  coats 
of-the  day.  TlKimpBOn  v.  Hornby,  Iviii.  9T7;  9 
Q,  B.  878." 

In  Weston  v.  Withers,  2  Durnf.  &  E.  511, 
it  was  held  that  after  nonsuit  In  trespass  the 
court  will  stay  proceedings  Id  a  second  ac- 
tion between  the  same  parties  for  the  same 
cause  uotU  payment  of  the  costs  of  non- 
suit, Dotwithstandlog  the  fact  that  the  plain- 
tiff suing  in  forma  pauperis  was  a  prisoner 
at  the  time  of  bringing  the  second  action. 

It  will  be  at  once  evident  from  the  above 
citations  that  tlie  common-law  courts  were 
not  very  ready  to  extend  the  privileges  of  a 
second  trial  to  one  suing  in  forma  pauperis  If 
there  were  circumstances  Indicating  vexa- 
tious conduct.  It  will  be  also  apparent  that 
no  very  definite  nor  fixed  rule  was  followed. 
But  even  the  practice  at  the  common  law 
did  not  in  genial  dispauperize  one  who 
merely  failed  to  obtain  a  verdict,  or  who  by 
the  action  of  bis  counsel  in  securing  a  post- 
ponement of  the  cause  for  correction  of  plead- 
ings permitted  a  Jury  to  be  discharged  be- 
fore submission  of  the  issues  ot  fact.  We 
cannot  Justly  decide,  therefore,  that  a  rule 
analogous  to  that  for  dispaupering  litigants 
at  common  law  was  Intended  by  the  Legis- 
lature of  1917. 

Besides,  there  could  be  no  good  reason  for 
requiring  a  plaintiff  excused  from  paying  Ju- 
ry fees  at  the  first  trial  to  pay  on  a  second 
trial  the  fees  from  which  he  was  so  excused. 
Some  reason  might  exist  for  fblllng  to  extend 
the  privilege  to  a  second  -trial  without  fees, 
but  that  would  be  accomplished,  not  by  fore* 
log  blm  to  pay  the  charges  frcon  whldi  he 
had  been  exempted,  but  by  exacting  the  usual 
charges  for  a  second  trial. 

[2]  The  Question  whether  one  once  admit- 
ted to  sue  in  forma  pauperis  should,  on  ac* 


count  of  vexations  conduct,  delay,  etc.,  be 
prevented  from  having  further  benefit  of 
uncompensated  service)  Is  one  for  the  court 
having  Jurisdiction  in  the  case  or  •  pro- 
ceeding to  determine  in  the  exercise  of  a 
wise  discretion.  Its  discretion  here,  as  in  the 
case  of  one  originally  seeking  to  be  admitted 
to  sue  in  forma  pauperis,  should  be  exercised 
with  a  view  to  confine  the  privilege  most 
strictly  to  those  who,  having  a  substantial 
right  to  enforce  or  preserve,  are  absolutely 
unable  otherwise  to  so  do,  and  who,  once 
having  been  admitted  to  proceed  In  forma 
pauperis,  diligently  pursue  a  course  free  from 
unreasonable  delay  or  vexations  ocmduct  of 
any  Idnd. 

[3]  In  conclusion,  we  wish  most  emphati- 
cally to  declare  our  conviction  that  such  dl»- 
cretlon  should  be  used  with  the  utmost  care, 
to  the  Old  that  unworthy  persons  who  are 
neither  Indigent  nor  possessed  of  substantial 
rights  may  not  enjoy  this  privilege. 

Petition  denied.  AltematlTe  writ  dla- 
charged. 

We  concur:  ANOELLOTTI,  a  J.;  LBN- 
NON.  J.;  WILBUR,  J.;  OLNBT,  J.;  LAW- 
LOR.  J. 


In  re  OLSSEN'S  ESTATE.    (Civ.  2958.) 

(District  Court  of  Appeal.  First  District,  Divi- 
sion 1,  California.  Aug.  IS,  1919.  Behear* 
ing  Denied  by  Supreme  Court  Oct  9. 1019.) 

1.  WrLLS  4=»130— Holographic  wills  sitf- 

FICIEHTLT  DATED  BT  UBINO  FIOUSBS. 

The  figures  "4/12A7th"  are  a  sufficient 
dating  for  holographic  will. 

2.  Wills  130— Holographic  will  con- 
sistino  of  two  clauses  sufficient 
though  one  ib  ukdated. 

A  writing  containing  two  clauses,  the  first 
dated  and  the  second  undated,  each  clause 
being  signed  by  testator,  and  written  all  at  one 
time  by  bim,  held  to  constitnte  a  single  instm- 
ment,  and  not  a  will  and  an  undated  codicil. 

8.  Wills  «=>130— Ikstbument  suFFiciEnn.T 

inTELLIQIBLE    AS    HOLOOBAPHIC  WILL. 

An  instrument  written  and  signed  by  tes- 
tator, reading,  "mod  dark  I  leev  hore  92000 
more  cash  mony.  My  my  Is  dee  re  1  leev  bore 
alle,"  Aeld  suffidently  Intelligible  to  constitute  a 
holographic  will. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  TfaonuuB  F.  Gra- 
ham, Judge. 

In  the  matter  of  the  estate  of  Jack  Olsseh. 
deceased.  Petition  to  probate  will  by  Blaude 
Clark,  contested  by  Otto  Stein  and  Gus 
Stein,  also  known  as  Otto  Ottoson  and  Gus 
Ottoson.  From  an  order  and  decree  admit- 
ting holographic  will  to  probate,  contestants 
appeal.  Affirmed. 


£5>For  other  cases  sea  same  topic  imd  KET-NUHBBR  In  all  Ker-Numbered  DfgeBta  sad  lodezM 
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Ambrose  Ghedni  and  Edwin  H.  Williams, 
both  of  San  Francisco,  D.  Edwin  Lyons,  for 
appellants. 

Samuel  M.  Shortrldge,  J.  E.  Harper,'  and 
CuUlnan  &  Hlc^ey,  all  of  San  Francisco,  for 

re^ndent 

RICHARDS.  J.  This  Is  an  appeal  irom  an 
order  and  decree  admitting  the  olographic 
nlll  of  one  Jack  Olssen  to  probate  upcm  the 
petition  of  the  devisee  named  therein. 

The  following  la  a  copy  of  the  docnment  in 
question: 

"4/12/17th 

"mod  dark  351  jones  st  progfeeld  Apa  Apar- 
masB  201  I  leev  bore  f2000.00  more  cash  mony 

"Jack  Olssen 
"M;  my  Is  cleere  i  leer  hore  alle 

"Jack  Olssen" 

TJie  trial  court  In  its  findings  construed  the 
above  dociuueDt,  with  the  proper  spelUng  ol 
the  words  therein,  to  read  as  follows : 

"4/12/17th. 
"Uaude  Clark,  S51  Jones  stnet,  Brookfield 
Apartments,  Apartment  201,  I  leave  bo;  f 2000.- 
00  mor^  casli  money.  Jack  Olssen. 

"My  mind  la  dear.  I  leave  her  all. 

"Jack  Olasen." 

[1]  To  this  reading  the  appellants  offer  no 
particular  objection,  but  insist  that  the  origi- 
nal document,  even  with  tlila  reading,  has 
Dot  the  qualities  of  an  olographic  will,  and  Is 
otherwise  too  Indefinite  as  to  Its  intent  to  be 
given  effect.  The  fli-st  arrow  of  the  appel- 
lants  is  aimed  at  the  date  of  the  instrument, 
but  we  think  this  assault  is  sufficiently  met 
by  the  decision  of  the  Supreme  Court  in  the 
matter  of  the  Estate  of  Chevalller,  159  Cal. 
161,  113  Pac.  130,  hi  which  Oae  figures  "4-14- 
07''  was  held  to  amount  to  a  sufficient  dating 
Of  an  oiograi^lc  will.  The  appellant  Insists 
tbat  the  addition  of  the  letters  "th,"  In  con- 
nection with  the  figores  at  the  head  of  the 
Inatrument  In  Question  here,  renders  their 
meaning  uncertain;  but  we  think  that  this 
Is  a  hypercritldam,  and  that  no  real  distinc- 
tion can  be  fonnd  between  the  two  cases. 

TbB  appellants'  next  contention  is  that, 
ev^  if  the  Ins^ment  sball  be  beSd  to  be  suf- 
fidoitlr  dated  and  sfgned,  as  to  the  flrst  por- 
tion ttaere<tf,  tbs  closing  clause  of  the  docn- 
ment moBt  be  regarded  as  an  undated  oodidl. 
This  question,  however,  must  be  determined 

the  drcnmatuioes  under  wtaldi  the  Instm- 
ment  was  drawn,  as  revealed  1^  the  testimo- 
ny In  the  case,  from  which  it  appears  tbat 
the  testator  was,  on  the  date  which  the  docu- 
ment bears,  a  patient  at  the  St.  Francis  Hos- 
pital la  San  Francisco,  where  he  died  five  days 
later,  and  tbat,  being  thai  on  bis  deathbed, 
he  was  observed  by  his  nurse  attempting  to 
write  something  upon  a  piece  of  newspaper, 
and  was  asked  by  her  If  he  would  like  to 
have  some  writing-paper,  and  upon  his  nod- 
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ding  bis  bead  afflrmaUvely  she  went  oat  and 
got  him  a  desk  pad  of  writing  paper ;  where- 
upon he  asked  her  to  telq^thone  to  the  propo- 
nent, Maude  Clark,  whldi  she  did  within  the 
next  10  or  15  minutes,  during  which  he  was 
writing  upon  the  piece  of  pftper  which  the 
nurse  identified.  He  had  practically  complet- 
ed such  writing  when  she  returned  to  the 
room,  and  folding  up  the  paper,  he  put  It 
away.  Within  a  half  hour  thereafter  the 
proponent  of  this  will  came  to  the  room  of 
the  testator,  when  he  gave  her  the  folded 
paper,  telling  her  to  take  care  of  It,  and  not 
lose  it,  for  It  meant  a  whole  lot  to  ber.  The 
folded  paper,  in  the  precise  form  in  which 
the  said  proponent  received  It,  was  produced 
In  court. 

[2]  From  these  facts  we  think  the  trial 
court  was  justified  in  arriving  at  the  conclu- 
sion that  the  instrument  In  question  was 
written  all  at  one  time,  and  was  to  be  con- 
strued as  a  single  Instrument  expressive  of 
the  win  of  tlie  testator. 

[S]  As  such  we  are  satisfied  that  the  read- 
ing thereof  adopted  by  the  trial  court  ren- 
ders it  a  sufiSdently  intelligible  and  properly 
executed  writing  to  constitute  an  olographic 
will,  and  hence  that  the  trial  court  was  not 
in  error  In  admitting  same  to  probate. 

The  order  and  decree  are  affirmed. 

We  concur:  WASTE.  P.  J.j  UlNGDON, 
Judge  pro  teoL 


SPOTTON  V.  DYER.   (ttv.  2824.) 

(District  Court  of  Appeal.  First  District,  Di- 
vision 2,  Califori^a.  Aug.  8,  1919.  Behear- 
ing  Denied  by  Supreme  Court  Oct.  6,  1019.) 

1.  Appeal  ano  ntooit  4=9704(2)— Appellaitt 
BT  faxuns  to  pkesert  ivtDSNca  Aourrs 

FCIDINaa  COROEOI. 

On  appeal  from  order  denying  motion  to  va- 
cate judgment  under  Code  Civ.  Proc.  S  663,  and 
to  change  conclusions  of  law  on  the  ground 
that  they  are  not  supported  by  the  findings,  ap- 
pellant by  failing  to  present  evidence  to  appe- 
late court  concedes  that  the  Gndinga  are  cot- 
rect  and  responalTe  to  the  issue. 

2.  Appeal  awd  erbob  ^=»931(^— FiNDinos 

ABE  TO  BE  CONBTBUED  HOST  8TB0N0LT  IN 
TAVOB  or  BE8P6NDENT. 

On  appeal  from  order  denying  motion  to  va- 
cate judgment  on  ground  that  the  conclusions 
of  law  are  not  supported  by  findings  under  Code 
Civ.  Proc  I  663,  findings  are  to  be  construed 
moat  strongly  in  favor  of  respondent,  and  any 
uncertainty  is  to  be  restdved  against  appellaat 
in  support  of  the  judgment. 

3.  Buxa  AKD  NOTES  «S»134— -WRITTEN  CON- 
TRA OT  AND  NOTE  THBBEirtlBEB  ASK  TO  BE 
CONSTEUED  TOOETHBB. 

Under  Civ.  Code,  |  1642,  a  written  contract 
and  a  note,  executed  contemporaneously  there- 
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with  aa  a  part  of  the  same  tranBactioii,  are  to 
be  taken  togetber,  tbough  neither  ^fers  to  the 

other. 

4.  Bll£8  AND  HOTEB  4s»385—TBA.NBFEBBB  OF 
NOTE    WITH    KNOWLBDGB    OW  OOKDmONB 
STANDS  IN  PLACE  OF  PATEE. 
Wliore  parment  of  note  waa  made  subject 
to  performance  of  a  condition  by  collateral  writ- 
ten agreement,  payee's  transferee,  who  takes 
note  with  knowledge  of  such  condition,  ia  In 
no  better  position  than  original  payee. 

6.  Bills  and  notes  «=»164  —  Note  w;ith 
statement  or  conditions  thebein  monne- 
'  ootiable. 

Under  Civ.  Code,  §§  308S,  S092,  a  statement 
on  face  of  note  that  note  was  not  to  be  paid 
unless  payee  performed  certain  condition  wonld 
have  destroyed  negotiability  of  note. 

6.  Bills  and  notes  «=>164— Note  patablb 
on  condition  nonnegotiablb  iii  bauds  op 
indorsee  with  knowledge. 

Where  note  was  executed  contemporaneoaaly 
with  written  agreement  and  as  part  of  same 
transaction,  a  condition  UmitinK  payment  of 
note  on  performance  of  certain  condition  by 
payee,  contained  in  the  collateral  agreement  and 
not  in  the  note  itself,  rendered  note  nonnegotia- 
ble  in  the  handi  of  the  payee  and  his  indorsee 
with  knowledge  of  the  condition. 

7.  Bills  and  NOTEa  «»182— Uaxekb  op  vote 

COULD  AVOID  PATHENT  Oil  PATKE'B  HONPEB- 
TOBMANCB  OF  CONDITIONS. 

Where  collateral  agreement  made  payment 

of  note  conditional  upon  performance  of  cer- 
tain  condition  and  further  provided  that  maker, 
if  dissatisfied  with  contract,  could  rescind  before 
certain  date,  maker  could  avoid  payment  of 
note  because  of  payee's  nonperformance  of  con- 
dition, DOtvidthstaDding  maker's  failors  to  re- 
scind before  specified  date, 

8.  Bills  and  notes  «=3llS— fating  one  in- 
stallment NOTE  not  waives  OF  CONDITIOnS 
UNFEBFOBUED. 

The  mere  fact  of  paying  one  of  a  seriea  of 
installments  conditioned  upon  the  performance 
of  an  act  by  the  payee  does  not  constitute  a 
waiver,  either  of  the  right  to  liaTe  the  act  per- 
formed, or  the  correlative  right  to  refuSe  to 
make  further  payments  until  it  is  performed. 

9.  Bills  and  notes  <&=>132— Time  not  es- 
sence OF  PEBFOBlCANd  OP  OOKDITION  OF 

CONTBACT. 

Where  payment  of  note  was  made  condition- 
al, by  collateral  agreement,  apon  payee's  con- 
struction, by  certain  date,  of  certain  number  of 
feet  of  billboard,  payee  might  have  performed 
after  such  date  under -CIt.  Code,  S  1492;  time 
not  being  of  the  essence  of  the  condition  of  the 
contract. 

10.  Bills  and  notes  «=>118— Patuxnt  or 

INSTALUaSNT  NOTE  NOT  WAITER  OP  PDTUBB 
PERFOBHANOB  OP  OONDITION. 

Where  payment  of  certain  amounts  on  July 
Ist  and  October  Ist  were  made  conditional  upon 
payee's  performance  of  certain  conditions  by 
June  Ist,  maker's  payment  of  July  Ist  install- 
ment, notwithstanding  payee's  failure  to  per- 
form condition,  did  not  waive  maker's  rigtit 


to  refuse  October  payment  becaaae  of  contin- 
uing breach. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Seawell, 
Judge. 

Action  by  B.  K.  Spotton  against  Edward 
F.  Dyer.  From  an  order  denying  a  motion 
to  vacate  JodgmCTt  against  Um  and  to 
dumge  ctBudosions  of  law  on  tlw  ground  ttiat 
they  are  not  supported  by  tbb  findings,  plain- 
tiff appeals.  Affirmed. 

Gavin  McNab  and  H.  P.  H^ball,  both  ot 
San  Francisco,  for  appellant. 

Powell  &  Dow»  of  San  Frandsoi^  for  re- 
spondent 

BRITTAIN,  J.  It]  The  plaintiff  appeals 
from  an  order  denying  bis  motion  made  un- 
der the  provisloils  of  section  663  of  the  Code 
of  ClvU  Procedure  to  vacate  a  judgment 
against  him  and  to  change  the  conclusions  of 
law  on  the  ground  that  they  are  not  sup- 
ported by  the  findings.  None  of  tiie  evidence 
is  before  the  court.  In  such  a  case  the  ap- 
pellant necessarily  concedes  tliat  the  findings 
are  correct  and  resp(HisIve  to  the  Issues. 

[2)  On  April  1,  1914,  the  two  Instruments 
Involved  In  this  suit  were  executed.  One 
was  a  contract  between  Charles  H.  Green, 
of  San  Francisco,  and  Edward  F.  Dyer,  of 
Cleveland,  Ohio,  and  the  other  a  promissory 
note,  negotiable  In  form,  for  $10,000,  made 
by  Dyer  to  Green  payable  October  1,  1914. 
Under  the  terms  of  the  contract,  among  otb- 
er  things,  Green  was  to  complete  and  trans- 
fer to  the  Green-Dyer  Company  on  or  before 
June  1,  1914,  10,000  lineal  feet  of  bUlboarda 
in  and  near  the  cities  of  San  Jose,  Santa 
Cruz,  and  Salinas.  These  billboards  consti- 
tute "the  plants"  to  which  reference  is  made 
In  the  findings.  The  contract  recited  the 
payment  of  $10,000  by  Dyer,  coincident  with 
its  execution,  and  bound  Dyer  to  make  two 
other  payments  of  $10,000  each  on  or  before 
July  1,  1914,  and  on  or  before  October  1, 
1914,  "provided,  however,  that  no  payment 
shall  be  made  by  said  Dyer  other  than  said 
ten  thousand  ($10,000)  dollars  until  the  said 
plants  shall  have  been  duly  and  legally 
transferred  to  the  Green-Dyer  Company,  as 
hereinabove  required,  and  until  said  plants 
shall  have  been  completed  as  provided  in 
paragraph  nine  hereof."  The  initial  $10,- 
000  only  having  been  paid,  the  proviso  ap- 
plied to  the  future  payments  Dyer  agreed 
to  make.  The  proviso  was  in  paragraph  3 
of  the  contract.  Paragraph  9  contained  the 
requirement  for  Green  to  complete  the 
plants.  The  lengthy  contract  was  set  forth 
in  full  in  the  findings,  and  In  Introducing  It 
the  court  found  that  tbe  consideration  for 
the  execution  of  the  note  by  Dyer  was  the 
execution  of  the  ctmtract  by  Green.  It  was 
further  found  that  the  note  anh  contract 
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were  concurrent  and  dependent;  executed  at 
the  same  time,  between  the  same  parties, 
and  with  reference  to  the  same  subject-mat- 
ter; and  "that  said  note  evidences  and  was 
Intended  •  *  •  to  evidence  the  final  pay- 
ment of  $10,000  required  by  paragraph  third 
of  said  contract  to  be  paid  on  or  before  Oc- 
tober 1,  1914.  That  said  final  payment  was 
evidenced  by  said  note  for  c<Hivenlence  of 
collection  only,  and  there  was  no  understand- 
ing between  the  defendant  and  said  Oreen 
that  the  note  was  to  be  negotiated."  In  sup- 
port of  the  Judgment,  any  uncertainty  In 
the  findings  must  be  resolved  against  the 
appellant,  and  they  are  to  be  most  stron^y 
construed  In  favor  of  the  respondent.  Gould 
V.  Eaton,  111  Cal.  639,  44  Pac.  319,  52  Am. 
St.  Rep.  201 ;  Breeze  v.  Brooks,  97  Cal.  72, 
31  Pac.  742,  22  L".  R.  A.  257;  Cooley  T.  Bruns- 
wig, 30  Cal.  App.  58,  157  Pac.  13. 

[3]  In  neither  Instrument  was  there  any 
reference  to  the  other.  This  fact  did  not 
militate  against  the  operation  of  the  rule 
that  several  contracts  relating  to  ihe  same 
matter  between  the  same  parties,  and  made 
as  parts  of  substantlaUy  one  transaction,  are 
to  be  taken  together.  Glv.  Code,  g  1642. 
Paraphrasing  this  mle  and  citing  Goodwin 
V.  N'ickerson,  61  Cal.  166,  a  leading  text- 
writer  says: 

"Where  there  is  a  contemporaneous  written 
contmct  affecting  the  terms  of  the  note,  it  is 
to  be  construed  with  the  note.  *  *  *  Any 
lawful  condition  annexed  to  the  note  by  a  col- 
lateral written  agreement  may  be  enforced." 
Daniel  on  Negotiable  Instruments,  {  156. 

In  the  familiar  application  of  this  role  to 
notes  secured  by  mortgages,  frequently  one 
or  each  of  the  Instruments  refers  to  the  oth- 
er. The  mle  is  not  changed  whertf  no  snbh 
refet^nce  is  made.  In  the  hands  of  the  origi- 
nal payee  or  of  a  transferee  of  tHe  note  with 
knowledge  of  the  collateral  agreement, 
whether  or  not  the  note  Is  negotiable  in 
form,  it  ia  nonnegotiable  In  fact.  Metropolis, 
etc..  Bank  r.  Monnler,  168  Cal.  S92,  147  Pac. 
265. 

After  title  execatlon  of  the  note  and  con- 
tract and  before  the  maturity  of  the  note, 
Oreen,  for  value,  transferred  the  note  to 
the  International  Banking  Corporation^  The 
court  found  that  prior  to  and  at  the  time  of 
such  transfer,  and  at  all  times  mentioned  in 
the  complaint,  the  bank  bad  notice  and 
knowledge  of  the  exlstmce  of  the  contract 
and  of  all  the  provisions  thereof,  and  tliat 
It  took  the  transfer  with  such  notice  and 
knowledge.  After  maturity  of  the  note  the 
bank  transferred  It  to  the  plalntlfT,  not  for 
Talue  nor  In-  the  dne  course  of  business,  but 
fw  the  purpose  of  collection  only.  At  no 
time  after  the  execution  of  the  contract  was 
the  capacity  of  the  billboards  In  excess  of 
7,468  lineal  feet,  Gre«i  having  failed  to  in- 
crease the  ^nts  to  the  contractual  1(^000 
lineal  feet. 

The  complaint  was  In  the  ordinary  form 


of  a  suit  on  the  promissory  note.  The  de- 
fendant set  up  the  contract,  the  failure  of 
Green  to  complete  the  plants,  and  the  knowl- 
edge of  the  bank.  The  last  finding  was  that 
the  note  had  not  been  paid,  "but  that  by 
reason  of  the  provisions  of  the  said  contract, 
and  the  facts  herein  found  in  connection 
therewith,  there  is  nothing  duie  or  owing  from 
the  defendant  on  said  note."  The  conclu- 
sions of  law,  each  of  which  is  attacked  by 
the  appellant,  are  that  the  bank  and  its  as- 
signee, the  plaintiff,  are  bound  by  the  provi- 
sions of  the  contract  governing  the  payment 
of  moneys  represented  by  the  note;  that  as 
to  the  bank  the  note  was  nonnegotiable  be- 
cause of  the  accompanying  contract  of  which 
the  bank  had  notice;-  that  under  the  pro- 
visions of  the  contract  the  defendant  was 
not  required  to  pay  the  moneys  represented 
by  the  note  because  of  the  noncompletttHL  ot 
the  plants;  that  there  is  nothing  due,  ow- 
ing, or  recoverable  from  the  defendant ;  and 
that  the  defendant  is  entitled  to  judgment. 

The  appellant  maintains  the  decision  of  the 
Supreme  Court  in  the  case  of  Flood  v.  Petry, 
165  Cal.  809,  132  Paa  256,  46  L.  IL  A.  (N. 
S.)  861,  is  determinative  of  this  case.  It  ap- 
pears from  the  report  of  that  case  that  Pet- 
ry undertook  to  erect  a  building  for  Flood. 
The  contract  provided  that  the  final  payment, 
wblcb  was  to  have  become  due  35  days  after 
completion,  should  be  made  partly  in  cash 
and  the  balance  by  a  note  payable  18  months 
thereafter.  The  note  was  executed  when 
the  contract  was  slgnefl,  and  omtained  the 
dause: 

"This  note  Is  negotiable  and  payable  without 
defalcation  or  dlacount  and  wiUiout  any  relief 
or  benefit  whatever  from  stay,  valuation,  ap- 
praisement, or  homestead  exemption  laws." 

Petry  pledged  the  note  to  secure  a  loan 
from  a  bank.  He  failed  to  perform  the 
building  contract  Flood  sued  him  and  the 
bank  for  cancellation  of  the  note,  alleging 
the  bank  had  notice  of  the  contract.  Judg- 
ment for  Flood  was  affirmed  In  the  District 
Court  of  Appeal,  but  on  hearing  In  the  Su- 
preme Court  the  judgment  was  reversed  up- 
on the  ground  that  the  [>articular  note  was 
an  advance  paymejit  upon  the  executory 
agreement  of  Petry  to  complete  the  building, 
and,  notwitbstandlDg  the  bank's  knowledge 
of  the  building  contract,  Petry's  subsequent 
breach  of  the  executory  agreement  did  not 
affect  Flood's  llabUlty  to  the  bank.  In 
reaching  this  conclusion,  as  applied  to  the 
particular  note,  great  stress  was  laid  upon 
the  statement  of  negotiability  contained  in 
the  note.   In  the  main  opinion  it  was  said: 

"If  Dr.  Flood  had  said  to  Petry,  'Take  this 
note  and,  if  you  like,  negotiate  it,*  the  bank, 
knowing  that  fact,  would  have  been  justitied 
in  accepting  it  for  a  valuable  consideration  be- 
fore maturity  and  before  breach  of  the  executory 
contract.  But  he  did  say  subatanlially  the  same 
thing  more  emphatically  than  by  word  of  mouth. 
Be  wrote  it.  It  was  to  that  extent  a  waives  of 
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the  terms  of  the  buildinc  contract  and  was  a 
payment  befora  peifonnanc^  upon  an  executory 
asreement.*' 

[4-6]  In  tiie  presnit  case,  after  tbe  pay- 
ment of  tbe  first  $10,000,  the  contract  ei- 
presBly  provided  that  Dyer  was  not  to  pay 
anything  more  until  the  billboards  were 
completed.  The  court  found  the  bank  knew 
of  fMa  condition  in  the  contract  when  it 
took  the  note,  and  that  the  note  and  con- 
tract were  interdependent.  As  appears  from 
both  the  main  opinion  and  the  concurring 
opinion  of  Mr.  Justice  Shaw  In  the  Flood 
Case,  the  decision  was  based  largely  upon 
tbe  ground  that  under  the  circumstances  dis- 
closed by  the  evidence,  and  by  tbe  assur- 
ance of  negotiability  written  on  the  face  of 
tbe  note,  Flood  was  estopped  from  denying 
that  It  was  negotiable.  In  the  present  case. 
In  tbe  absence  of  evidence  and  |n  considera- 
tion of  the  knowledge  of  the  bank  of  the  ex- 
press statement  In  the  contract,  no  element 
of  estoppel  appears.  Upder  sectlMi  1642  of 
the  Civil  Code,  the  contract  of  whicb  tbe 
bank  had  notice  was  tbe  entire  contract  evi- 
denced by  both  the  formal  contract  and  tbe 
note.  It  was  said  by  Mr.  Justice  Shaw,  In 
his  special  concurring  opinion  In  tbe  Flood 
Case,  tbe  note  would  have  been  uncollectible 
had  it  remained  In  the  bands  of  Petry.  In 
this  case,  by  reason  of  tbe  knowledge  of  the 
bank  of  the  oonditlcoi  in  the  contract,  it  was 
in  no  better  position  than  tbe  original  payee. 
If,  OQ  tbe  face  of  tbe  note  In  the  present 
case,  the  statement  had  been  made,  that  it 
was  not  to  be  paid  unless  Green  completed 
the  billboards,  it  would  have  destroyed  its 
negotiability.  Civ.  Code,  gg  3088  and 
3092,  in  effect  prior  to  tbe  amendments, 
of  1917  (St  1917,  p.  1534).  A  condition, 
limiting  tbe  payment  of  a  note  on  the 
tiappening  of  a  contingency,  contained  in  tbe 
collateral  agreement  and  not  in  the  note  it- 
self, renders  t!ie  note  nonnegotiable  In  the 
hands  of  tbe  original  payee  and  his  Indorsee 
with  knowledge  of  tbe  condition.  National 
Hardware  Co.  v.  Sherwood,  165  Cal.  1,  130 
Pac.  881;  Smiley  v.  Watson,  23  Cal.  App. 
413,  138  Pac.  367.  In  the  Flood  Case  the 
bank  was  protected  because  the  note  was 
negotiable.  In  this  case  by  reason  of  the 
condition  in  the  contract,  of  which  the  bank 
had  notice,  the  note  was  nonnegotiable  in  Its 
hands,  and  In  the  hands  of  its  assignee  for 
collection  after  the  date  of  Its  maturity. 

[7]  The  sixth  paragraph  of  tbe  contract 
provided  that  If  for  any  reason  Dyer  became 
dissatisfied  with  his  contract  with  Green, 
and  before  April  1,  1915,  elected  to  with- 
draw, Green  should  repay  to  him  all  moneys 
theretofore  advanced  by  Dyer  under  the 
contract.  Upon  the  assumption  that  this 
clause  constituted  a  special  right  to  rescind, 
it  is  argued  that  to  relieve  Dyer  of  his  obli- 
gation to  make  the  October  payment  he  was 
compelled  to  rescind  tbe  contract,  return- 
ing to  Green  everything  of  value  be  bad  re- 


ceived. Under  the  contract,  In  addition  to 
completing  tbe  plants  and  repaying  Dyer  If 
he  elected  to  withdraw,  Green  was  obligated 
to  do  a  number  of  other  things  not  involved 
In  the  present  action.  The  contract  provided 
that  certain  stock  of  the  Green-Dyer  Com- 
pany should  be  placed  In  escrow  until  ApiU 
1,  1915,  and,  If  Dyer  ^ected  to  proceed  far- 
ther imder  the  contract.  It  should  then  be 
equally  divided  between  Green  and  Dyer. 
If,  on  the  other  hand,  Dyer  elected  to  with- 
draw from  tbe  venture,  the  stock  was  to  re- 
main In  the  hands  of  the  depositary,  and 
if  Green  failed  to  repay  Dyer  the  mraiey  he 
bad  advanced,  the  stock  was  to  be  delivered 
to  Dyer  for  his  security.  If  Dyer  had  re- 
scinded, or  If  rescission  was  Intended  by-tbe 
sixth  paragraph,  the  result  would  have  been 
the  nullification  of  this  provision  for  se- 
curity. To  hold  that  Dyer  was  compelled  to 
abandon  his  contractual  rights  as  a  pre- 
requisite to  his  enforcement  of  them  would 
be  absurd.  There  is  no  finding  that  Dyer  re- 
ceived anything  of  value  from  Green  In  ex- 
change for  tbe  $20,000  he  paid,  other  than 
the  right  to  stand  upon  the  terms  of  the  con- 
tract, and  the  evidence.  If  any  was  adduced 
on  this  subject.  Is  not  before  the  court 

[1-10]  It  Is  argued  that  since  the  plants 
were  to  have  been  completed  by  June  1, 1914, 
and  Dyer  paid  tbe  second  ¥10,000  July  1, 
1914,  he  waived  Green's  breadi  and  could 
not  rely  upon  it  to  defeat  the  October  pay- 
ment  From  the  findings  it  does  not  appear 
what  actuated  Dyer  to  make  the  July  pay- 
ment.   In  supiwrt  of  the  judgment  It  may 
be  inferred  that  the  drcnmstances  were 
such  that  Dyer  did  not  waive  any  of  his 
rigbts.    Even  though  the  second  payment 
was  voluntary,  that  alone  would  not  bind 
him  to  make  the  third  payment.   The  mere 
fact  of  paying  one  of  a  scries  of  Installments 
conditioned  upon  the  performance  of  an  act 
by  the  payee  does  not  constitute  a  waiver  ei- 
ther of  tlie  right  to  have  the  act  performed 
or  the  correlative  right  to  refuse  to  make 
further  payments  until   It  Is  performed. 
The  fact  that  Dyer  was  entitled  to  complete 
performance  before  tbe  &e<^nd  payment  was 
made  did  not  relieve  Green  from  the  duty  to 
finlsb  the  work.    Time  was  not  of  the  es- 
sence of  this  condition  of  tbe  contract,  and 
Green  might  have  performed  after  June  1, 
1914,  Civ.  Code,  S  1492.    Dyer  was  not  obli- 
gated to  make  any  payment  except  the  first 
until  tbe  plants  were  completed.   After  June 
1,  1914,  every  day's  failure  on  the  part  of 
Green  to  do  the  work  was  a  breach  of  the 
contract,  and  the  fact  that  Dyer  may  hare 
waived  the  breach  up  to  July  1st  did  not 
preclude  him  from  refusing  to  make  the 
October  payment  because  of  the  continuing 
breach.   Woodard  v.  Glenwood,  etc.,  Co.,.171 
Cal.  ei4, 153  Pac.  951. 

It  la  further  argued  tbat.  ^^^^  bank 
was  not  the  assignee  of  the  entire  contract 
Dyer  could  not  oftset  bLa** 
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Giem's  :teUDt«  to  complete  the  billboards. 
It  does  not  aitpear  that  Dt^  la  Beeking  to 
oiniet  anytblng  against  the  bank's  claim. 
Under  the  terms  of  the  contract  the  October 
payment  never  matured.  It  was  not  to  be 
made  unless  Green  ctmipleted  the  billboards, 
and  the  bank  knew  this  whoi  it  took  Qie 
note. 

The  Judgment  is  afflnned. 

We  concur:  LANGDON,  P.  J.;  HAV- 
EN, J. 


VEOPLB  T.  NBETFBNS.    (Grim.  470.)  , 

(District  Court  of  Appeal,  Third  Diatrict,  Cali- 
foroia.   Aug.  11,  1919.) 

1.  FAun  pBRsnaES  ^ss^SI—Ihtobiiatioii  zk- 

BUmOIEira  SHOWIKO  HO  COHNECXION  BBS- 
TWBSN  BKPBBBENTATIONS  AND  OBTAIKINa  07 
THK  UONET. 

An  information  charging  that  defendant  ob* 
tained  $100  by  means  of  false  pretenses  as 
to  a  conversation  vith  a  third  person  relating 
to  the  payment  of  a  mortgage,  held  defective, 
not  showing  or  indicating  any  causal  connec- 
titm  between  the  false  representation  and  the 
obtaining  of  the  money. 

2.  False  PBETEnsES  €=>4— -Eleuxnts  of  or- 

FENSE  STATED. 
The  elements  of  the  crime  of  obtaining 
mtmey  by  false  pretenses  consists  of  a  fraudu- 
lent representation,  defendant's  knowledge  of  the 
fabdty,  the  making  of  the  representation  with 
Intent  to  deceive  the  Innocent  party,  and  the 
innocent  party's  reliance  thereon. 

[Ed.  Note.— BVir  other  definittons,  aee  Words 
and  Phrases,  ITtrit  and  Second  Series,  False 
Pretense.] 

3.  Faue  fbeixnsbb  «s»8S  —  Indioiuekt 
obaboinq  convebsation  as  to  pbopomo  bb- 

IXABJt  or  UOBTOAaE  AND  XVXDENOB  OT  8TATE- 
HBHT  OV  BBLKABE  HAD,  CORSTITUTED  VABI* 
ANCB. 

In  a  proKcntion  for  obtaining  money  by 
false  pretenses,  which  the  information  asserted 
were  made  with  reference  to  a  conversation  with 
a  third  person  as  to  the  payment  of  a  mortgage, 
and  arrangement  to  release  the  premises,  testi- 
mony that  defendant  stated  the  mortgagee  had 
released  the  premises  constituted  a  variance 
from  the  averments  of  the  Information. 

4.  False  pretenses  €=>49(1)  —  Cobeoboba- 
tion  or  pbosecutinq  witness  insuettcibnt 
to  8ttbtain  coiiviotion. 

In  a  prosecution  for  obtaining  money  by 
false  pretenses,  where  the  alleged  false  repre* 
■entations  were  wholly  orai^  testimony  of  the 
prosecutor's  wife  Aeld  insufficient  corrobora- 
tion  of  the  prosecutor's  testimony  to  sustain  a 
conviction  within  Pen.  Code,  §  1110. 

&.  CBOflHAZ.  LAW  ^=>55— IHBTBUCTION  AS  TO 
EFFECT  OF  DBUHKBIflTBaS  AS  EXOUSZHQ  CBIIU 
EBBOHBOTTB. 

In  a  prosecution  for  obtaining  money  by 
false  pretenses,  an  instruction  that  drunkenness 


NEETEK8  27 
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affords  no  excuse  for  the  eonunlssioa  of  a 
crime,  and  that  evidence  of  drankenness  can 

only  be  considered  for  the  purpose  of  deter- 
mining the  degree  of  the  crime,  is  erroneous, 
not  being  in  accord  with  Pen.  Code,  |  22,  de- 
claring that  whenever  the  actual  existence  of 
any  purpose,  motive,  or  intent  is  necessary  to 
constitute  any  particular  species  of  crime  the 
jury  may  consider  the  fact  that  accused  was 
intoxicated. 

6.  CBiHniAL  uw  9=»823(D— EaaoNBons  ih- 
arBUonoB  not  cubed  bt  oitiho  cobbbct 

ONE. 

An  erroneous  instruction  is  not  cured 
the  giving  of  one  correct  in  law. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

Alexander  Neetens  was  convicted  of  ob- 
taining money  under  false  pretenses,  and  he 
appeals  from  the  judgment  and  order  deny- 
ing motion  for  new  trial,  and  the  order  de- 
nying motion  in  arrest  of  Judgment  Re- 
versed. 

Frank  A.  Hennlng,  of  Stot^ton,  for  ap- 
pellant 

XT.  S.  Webb,  Atty.  Gen.,  and  3.  Charles 
Jonra,  D^uty  Atty.  Gen.,  for  the  Feople. 

BURNETT,  J.  Appellant  was  convicted 
of  obtaining  money  under  false  pretenses, 
and  he  appeals  from  the  Judgment,  the  order 
denying  a  motion  for  a  new  trial,  and  the 
order  denying  a  motkMi  la  arrest  of  Judg- 
ment 

{1]  The  Information  upon  which  he  was 
convicted  charged  the  offense  as  follows: 

"The  said  Alexander  Neetens  did  on  or  abont 
the  24th  day  of  November,  A.  D.  1918,  •  •  ♦ 
devise  and  intend  by  unlawful  ways  and  moans, 
and  by  false  and  fraudolmt  representations 
and  pretenses  to  obtain  and  get  into  his  pos- 
session the  personal  property  of  one  Jakob  Hieb, 
in  the  manner  following,  to  wit:  That  the  said 
Alexander  Neetens  did,  at  and  in  the  county 
aforesaid,  and  on  or  about  the  date  aforesaid, 
willfully,  unlawfully,  knowingly,  designedly, 
falsely,  and  fraudulently  pretend  and  repre- 
sent to  said  Jakob  Hieb  that  be,  the  said  Alex- 
ander Neetens,  had  met  one  Dan  Seyer  In  the 
city  of  Stockton,  *  *  •  and  had  made  ar- 
rangements with  the  said  Don  Seyer  to  pay  a 
mortgage  which  the  said 'Dan  Seyer  held  on  the 
property  of  one  Christina  Wagenmann  on  De 
Forest  avenue,  In  the  city  of  Lodi,  county  of 
San  Joaquin,  •  *  •  and  that  he  desired  to 
obtain  from  the  said  Jakob  nieb  the  sum  of  one 
hundred  dollars  until  10  o'clock  a.  m.  on  No- 
vember 2C,  1918,  at  which  time  the  said  $100 
would  be  paid  to  the  said  Jakob  Uieb." 

Then  follows  an  averment  of  the  falsity 
of  the  statement  as  to  said  meeting  and 
agreement  with  Seyer.  The  information  pro* 

cecds: 

"And  the  said  Jakob  Hieb  believlog  said  false 
and  fraudulent  pretenses  and  representations 
so  made  as  aforesaid  to  be  true,  and  being  de* 
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ceived  thereby,  was  bidaced  by  reason  of  the 
aaid  false  and  fraudulent  pretenses  and  rep- 
resentatioiis  so  made  as  aforesaid  to  deliver  and 
pay  over  to  the  said  Alexander  Neetens  the 
sum  of  $100,  *  *  •  end  the  said  defendant 
then  and  there,  by  means  of  said  false  and 
fraudulent  pretenses  and  representations  so 
made  as  aforesaid,  did  then  and  there  willfully, 
unlavfiiUy,  knowingly,  designedly,  and  fraudu- 
lently receive  and  obtain  fnna  the  said  Jakob 
Hieb  the  said  sum  of  ?100,  •  •  •  with  the 
intent  to  cheat  and  defraud  the  said  Jakob 
Hieb  of  the  same,  and  the  said  defendant  did 
then  and  there  willfully,  unlawfully,  and  fraud- 
ulently take  and  carry  away  the  same." 

It  is  quite  apparent  that  said  Information 
Is  defective,  the  most  serious  fiiult  being  the 
absence  pt  any  fact  showing  or  Indicating 
any  causal  connection  between  the  false  rep- 
resentation and  the  loan  or  transfer  of  the 
$100  from  Hieb  to  defendant.  From 
uo  allegation  does  It  appear  that  Hieb  was 
Interested  In  said  mortgage  or  Its  release, 
and  why  he  should  advance  money  for  said 
payment  Is  left  entirely  to  conjecture.  Under 
the  decision  of  People  v.  Canfield,  28  Cal. 
App.  792,  154  Pac.  33,  the  information  herein 
would  be  held  fatally  defective;  but  the 
Supreme  Court  In  People  T.  Grieshelmer,  176 
Cal.  44,  167  Pac.  521,  has  taken  a  different 
view  of  this  requirement  of  the  rules  of 
pleading,', '  and  It  may  be  that  the  doctrine  of 
that  decision  Is  sufficiently  flexible  and  po- 
tential to  save  the  Information  herein. 

[2]  Tlie  ease,  however,  should  be  reversed, 
we  think,  by  reason  of  the  Insufficiency  of  the 
evidence  to  supjwrt  the  conviction.  The  ele- 
ments to  be  alleged  and  proven  In  a  charge 
like  this  are  well  known.  The  fraudulent 
representations  must  clearly  appear.  It  must 
be  shown  that  they  were  known  by  the  de- 
fendant to  be  false,  or  were  made  under  cir- 
cumstances not  warranted  by  the  knowledge 
of  the  defendant;  that  they  were  made  with 
intent  to  deceive  the  innocent  party;  that  the 
lierson  injured  relied  upon  the  representa- 
tion, and  that  otherwise  he  would  not  have 
parted  with  bis  money.  People  v.  Jordan,  66 
Cal.  10,  4  Pac.  773,  56  Am.  St.  Kep.  73. 

[3, 4]  As  to  these  elements  It  Is  well  to  ob- 
serve that  the  only  representation  as  to  an 
existing  fact,  upon  which  the  charge  can  pos- 
sibly be  sustained,  is  that  the  defendant  had 
met  one  Dan  Seyer,  and  had  made  arrange- 
ments with  him  "to  pay  a  mortgage  which 
the  said  Dan  Seyer  held  on  the  proi>erty  of 
one  ChrlsrhiH  Wagenmanu."  It  is  also  ap- 
parent that  the  only  Important  feature  of 
this  alleged  representation  consists  of  the  al- 
legation as  to  said  "arrangement."  The  cir- 
runistnnce  of  meeting  Dan  Seyer  Is  surplus- 
age, or,  at  least,  mere  matter  of  inducement. 
The  vital  con.sideration  is  that  he  had  made 
arrangements  or  had  agreed  with  Seyer  to 
pay  a  certain  mortgage.  When  we  turn  to 
the  testimony  of  Hieb  we  find  that  he  first  re- 
lated the  conversation  with  defendant  with- 
out mentioning  this  teprescutution  at  all, 


and  the  only  thing  stated  by  him  ^dlnp  In 
any  manner  to  sappOTt  that  allegation  of  the 
information  la  fi>and  In  his  answer  to  this 
soggesUye  questlim:  "What,  if  anything, 
was  said  about  any  converaatlon  with  Dau 
Seyer?"  answer  was:    "Tes,  he  said 

that  during  the  week  he  had  been  in  talking 
to  Seyer  and  he  had  released  the  house." 
That  "he  had  released  the  house"  is  mate-  ^ 
rially  different  from  the  allegation  that  he 
"had  made  arrangements  to  release"  It  The 
variance  seems  substantlaL  Of  course,  the 
proof  should  correspond  essentially  with  the 
allegation  of  the  pleading.  Moreover,  if  we 
concede  that  there  is  a  sufficient  correapwid- 
ence  in  this  respect  between  the  testimony 
and  the  Information,  then  there  Is  a  failure  - 
of  proof,  because  there  is  no  corroboration. 
Section  1110  of  the  Penal  Code  proridea: 

"Upon  a  trial  for  having,  with  an  intent  to 
cheat  or '  defraud  another  designedly,  by  any 
false  pretense,  obtained  the  signature  of  any 
person  to  a  written  Instrument,  or  having  ob- 
tained from  any  person  any  labor,  money,  or 
property,  whether  real  or  personal,  or  valuable 
thing,  the  defendant  cannot  be  convicted  if  the 
false  pretense  was  expressed  in  language  un- 
accompanied by  a  false  token  or  writing,  unless 
the  pretense,  or  some  note  or  memorandum 
thereof  is  in  writing,  subscribed  by  or  in  the 
handwritiDg  of  the  defendant,  or  unless  the  pre* 
tense  is  proven  by  the  testimony  of  two  wit- 
nesses, or  that  of  one  witness  and  corroborating 
circumstances." 

It  Is  admitted  that  the  so-called  false  rep- 
resentation was  entirely  oral.  It  is  true  that 
anotlier  witness  testified  to  said  conversation 
between  the  defendant  and  Bi^,  namely,  the 
wife  of  the  prosecuting  witness.  She  related 
the  ccmrersation  as  follows: 

"When  Mr.  Neetens  came  over  there  he  adced 
if  he  had  a  little  money.  Mr.  Hieb  says:  'Yes; 
I  have  got  a  little,  bat  I  need  it  for  paying  my 
taxes.'  He  said:  'I  only  want  it  until  to-mor- 
row to  pay  off  the  mortgage  on  Mrs.  Wagen- 
mann's  house,  pay  the  money  to  Mr.  Seyer,  end 
then  I  will  pay  the  money  back  Monday  morning 
at  ten  o'clock.' " 

She  was  present  during  the  entire  Inter- 
view, and  In  her  testimony  is  not  a  word 
about  any  representation  as  to  a  conversation  ■ 
or  arrangement  between  defendant  and  Seyer 
as  to  said  mortgage.  It  is  true  that  she  was 
not  asked  the  direct  question  as  to  whether 
any  such  representation  was  made  by  de- 
fendant, but  It  Is  a  fair  Inference  from  her 
testimony  that  no  such  representation  was 
made.  At  any  rate  she  failed  In  this  respect 
to  furnish  any  corroborative  evidence,  and 
we  find  no  circumstance  in  the  case  supply- 
ing the  omission. 

[5]  Again,  in  his  charge  the  learned  trial 
judge  Instructed  tlie  jury  as  follows: 

"It  is  a  well  settled  rule  that  drunkcnnpss 
is  no  excuse  for  the  commission  of  a  crime. 
Drunkenness  forms  no  defense  whatever  to  the 
fact  of  guilt,  for  when  a  crime  is  committed 
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Iir  m  partj  vbUe  in  a  fit  of  intoxication  tbe 
law  will  not  allow  him  to  avail  himself  of  his 
own  gross  vice  and  misconduct  to  shelter  him- 
self from  the  legal  conseqaencea  of  such  crime. 
Evidence  of  drunkenness  can  only  be  considered 
b;  the  jury  for  the  purjKMe  of  determining  tibe 
decree  of  tiie  crime,'* 

Such  an  Inatructkm  is  erroneona  In  Oils 
class  of  cases.  The  authority  for  tbe  Instrnc- 
tlon  dted  by  tbe  lower  court,  namely,  People 
T.  Vincent,  96  Cat  428,  30  Pac  681,  and  Peo-i 
pie  v.  Methever,  132  Cal.  326,  64  Pac.  4S1, 
each  involved  a  cbatrse  of  murder,  whidi  of- 
fense la  divided  Into  degrees.  Tbe  oCTense  of 
obtaining  money  by  ftlse  pretenses  Is  capable 
of  no  sQCb  division,  and  tbe  principle  to  be 
applied  is  ^undated  in  People  t.  Pbelan, 
S3  CaL       28  Pae.  860^  Therein  It  Is  said: 

"The  intent  with  vUeh  a  building  Is  entered 
being  a  necessary  element  to  constitute  the 
larime  of  burglary,  it  is  proper  for  the  jury  to 
take  Into  consideration  the  fact  that  the  ac- 
cused was  intoxicated  at  the  time.  In  deter- 
mining the  intent  with  which  he  cooimltted  tbe 
act;  and  an  instruction  to  tbe  Jury  to  the  ef- 
fect that  they  could  not  consider  such  evidence 
for  any  other  purpose  than  that  of  determining 
the  d^ree  of  the  crime  is  prejudicially  errone- 
ous, there  being  no  question  as  to  the  degree  of 
the  crime,  the  evidence  showing  without  con* 
flict  that  the  building  was  entered  in  the  night- 
time." . 

In  this  case,  as  we  have  stated,  there  is  no 
d^ree  of  the  crime,  and  the  Instruction  was 
therefore  equivalent  to  saying  that  tbe  Jury 
could  not  consider  the  evidence  of  drunken- 
ness  for  any  purpose;  whereas,  the  truth  is 
that  "the  purpose,  motive,  and  Intent  of  the 
defraidant"  were  and  are  involved  in  the 
charge,  and  tbe  correct  rule  is  prescribed  in 
section  22  of  the  Penal  Code  as  follows: 

"No  set  committed  by  a  person  while  in  a 
state  of  voluntary  intoxication  is  less  criminal 
by  reason  of  his  having  been  in  such  condition. 
But  whenever  the  actual  existence  of  any  par- 
ticnlar  purpose,  motive,  or  intent  is  a  neces- 
sary element  to  eonstitnte  any  particular  species 
or  d^ree  of  crime,  tilie  jury  may  take  into  con- 
sideration the  tact  that  the  accused  was  intoxi- 
cated  at  the  time,  in  determining  the  purpose, 
motive,  or  intent  with  which  he  committed  the 
act" 

[I]  This  instractl<m  was  also  given  by  the 
court,  but  It  did  not  correct  the  error  tor  tbe 
reason  tliat  "an  InstructlMi  plainly  erroneous 
Is  not  cared  by  a  correct  Instruction  in  some 
otbor  port  of  the  charge."  People  West- 
lake,  121  CaL  467,  67  Pac.  487. 

There  Is  eridence  in  tbe  record  that  the  de- 
ftodant  at  the  time  of  the  all^dd  offense 
was  under  the  Influence  of  liquor.  Wbe^r 
It  amtalned  more  than  the  muCh  discussed 
2K  per  coit.  of  alcohol  we  are  not  adTlaed, 
but  a  finding  that  be  was  intoxicated  would 
not  be  unsupported.  Therefore  It  was  iob 
portant  that  Vtx  Jury  should  be  cwrecOy  in- 
■trocted  as  to  this  feature. 


The  case  for  the  people  la  weak,  and  we 
think  tbe  interests  oC  justice  demand  a  n- 
versal  of  the  rardlct  Accordingly  tbe  Judg- 
ment and  the  orda  denying  the  motion  for  a 
new  trial  are  reversed. 

We  concnri  CHIPMAM,  P.  J.;  HART,  J. 


COMMONWEAI/TH  BONDING  &  GASCAIr 
TY  INS.  CO.  V.  PACinO  ELECTBIO 
RY.  CO.    (Civ.  2921.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.   Aug.  7,  1919.) 

1.  Street  bailboaub  «s9ll7(28)— Cohtbxbv 

TOBT  NBOUOENCB  (NT  DBIVEB  Or  TBUCK  OOk 
UDZHO  WITH  CAB  VOB  THX  tVUT. 

Whetibw  the  driver  of  a  motor  truck  was 
guilty  of  ctmtrlbutoEy  negligence  in  attempting 
to  cross  before  defendant's  street  car,  running 
20  miles  an  hour,  held  for  the  Jury'. 

2.  NEOUOENCB  «ft=>68  —  ASSUUPTION  THAT 
ANOTHEB  wax  USB  CABS  NOT  CONTBIBUTOBT 
NBOUOENCB. 

Though  one  may  not  willfully  dose  his  eyes 
to  danger  on  the  SBSumption  that  another  wHl 
act  with  care,  he  csnnot  be  deemed  negligent 
when,  if  a  reasonable  use  of  his  faculties  does 
not  warn  Um  to  the  cmtrary,  he  rests  on  such 
assumption. 

3.  Appeal  and  ebbob  «=9930(2}— Dbtzatzon 
nou  nisTBnoiioKS  apfeabs  onlt  when 

TBBDIOT  NOT  SUFPOBTED  BT  BVZDEKOB. 

Only  when  the  evidence  does  not  support 
the  vradict  can  the  aivellate  court  say  the  In- 
structlons^  which  did  not  direct  a  verdict  for 
either  party,  were  not  followed. 

4.  TBIAI.  «S3260(1)  —  iNSIBUCnONB  BEPBII- 
TIOK  or  THOSE  GIVEN  ^PBOPBBLT  BEFUBBD. 

Requested  inatrnctions  sufficiently  covered 
by  the  instruction  given  are  properly  refused, 
though  correct. 

6.  Stbebt  bailboads  C=»118(15)  —  Insxbuo- 
tion  on  issue  of  last  clsab  chance  baised 
bt  evidence,  fbofeb. 
In  an  action  against  a  street  railway  com- 
pany for  personal  Injuries  by  running  Its  car 
into  a  motor  truck  crossing  tiie  track,  question 
of  last  clear  chance  held  raised  by  the  evidence, 
and  therefore  properly  instructed  on. 

6.  STBEET  BAILB0AD6  «S388(7)— AtTEUPT  TO 
0B088  BETOBE  OAB  NOT  NBOESSABILT  CON- 
TBIBUTOBT NEOUGENOE. 

A  person  is  not  guilty  of  contributory  negU- 
gence  merely  because  he  attempts  to  cross  a 
street  railway  track,  where  cars  may  lei^ly  run 
at  20  miles  an  hour,  when  a  car  is  approaching. 

7.  Street  bailroaos  ^=»90(10)  —  Duty  or 

TBUCK  DBIVEK  TO  UBE  OBDINABT  CABS  BE< 
POKE  CB0S8IN0  TRACE. 

All  that  is  required  on  any  given  occasion 
of  a  driver  of  a  veliicle  in  attempting  to  use  a 
street  railway  crossing,  even  where  cars  may 
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legally  run  20  miles  an  hour,  is  to  exercise  or- 
dinary care  to  observe  coming  cara  througli  his 
■enaea  of  aigbt  and  hearing. 

8.  STBEXT  BAILB0AD8  «5>09(7)— GBOBSZHa  BK- 
TOBX  CAB  UKDEB  SEASON ABLB  BXLXSF  OW 
BARTT  NOT  CONTBIBUTOBT  REOLXOXNCE: 

It  la  not  negligence  for  an  automobile  driver 
to  attempt  to  cross  a  street  railway  track,  at  a 
point  wbcre  cars  legally  may  operate  at  20 
miles  an  hour,  in  front  of  an  approaching  car 
such  a  distance  away  that  an  ordinarily  prudent 
person  would  believe  he  could  cross  safely. 

Appeal  from  Superior  Court,  Ixis  Angeles 
County;  O.  W.  Nichol,  Judge. 

Action  by  the  Commonwealth  Bonding  & 
Casualty  Insurance  Company  against  the  Pa- 
cific Electric  Ballway  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frank  Karr.  R.  C.  Qortner,  E.  E.  Morris, 
and  A.  W.  Ashburn,  all  ot  Los  Angeles^  for 

appellant 

Haas  &  Dunnigan  and  E,  B.  Drake,  all 
of  Los  Angeles,  for  respondent. 

SI/OANE,  J.  The  plaintiff  corporation 
was  the  Insurer  of  the  Los  Angeles  Daily  Ex- 
press Company  upon  its  liability  to  its  em- 
ployte  under  the  workmen's  compensation 
law  and  brought  this  action  to  recover  from 
the  defendant  Pacific  Electric  Hallway  Com- 
pany for  damages  caused  by  the  collision  of 
one  of  the  latter's  electric  street  cars  with 
a  motor  truck  of  the  express  company,  on 
which  one  George  L.  Makley  was  riding,  and 
which  was  driven  by  a  fellow  workman, 
Fenn  Hart.  Both  of  these  men  were  employes 
of  the  express  company.  Makley  was  thrown 
from  the  motor  car  by  the  collision,  and 
had  both  legs  cut  off  by  the  electric  car. 
The  plaintiff  company,  having  paid  the  com- 
pensation allowed  Makley  under  the  work- 
men's comiieusation  law,  is  maintaining  this 
action  under  Its  subrogated  claim  against 
the  electric  railway  company. 

The  collision  took  place  in  Hollywood,  in 
the  city  of  Los  Angeles,  at  the  intersection 
of  Hollywood  boulevard,  which  runs  approx- 
imately east  and  west,  and  Wilton  place,  a 
street  running  north  and  south.  The  motor 
car  was  proceeding  toward  the  south  on  Wil- 
ton place,  and  the  electric  car  was  going 
toward  the  east  on  the  south  track  of  the 
electric  company's  double  track  railway  on 
Hollywood  boulevard.  The  verdict  of  the 
jury  was  in  favor  of  the  plaintiff,  and  award- 
ed damages  in  the  sum  of  $8,000.  Defend- 
ant's motion  for  a  new  trial  was  denied,  and 
the  appeal  is  from  the  Judgment  upon  the 
judgment  roll  and  a  bill  of  exceptions.  The 
grounds  relied  on  are  Insufficiency  of  the 
evidence  and  alleged  errors  of  the  court  in 
giving  and  refusing  instructions. 

The  main  contention  made  by  appellant 


is  that  the  evldsnoe  establishes  contributory 
n^ligence.  It  does  not  seem  to  be  disputed 
that  the  evidence  was  sofflctent  to  Justify 
the  Jury  in  finding  that  the  defendant's  mo- 
torman  was  guilty  of  negligence  In  driving 
his  car  at  an  excessive  and  unlawful  rate  of 
speed.  The  speed  limit  at  the  place  of  the 
accident,  under  the  traffic  ordinance  of  the 
city  of  Los  Angles,  was  20  miles  per  hour. 
It  was  testified  by  a  number  of  witnesses 
that  the  defendant's  car  approached  the 
scene  of  the  accident  at  a  rate  variously  esd- 
mated  at  from  SO  to  M  miles  per  hour.  The 
Issue  as  to  liability  for  damages,  therefore, 
hangs  on  the  question  of  omtrlbatoTy  neg- 
ligence. 

There  may  be  eliminated  from  this  con- 
sideration the  manner  of  the  approach  of 
the  motor  truck  to  the  street  Intersection. 
The  evidence  sufficiently  disclosea  that  after 
entering  the  street  intersectlw  both  the  driv- 
er and  Makley  saw  the  approaching  elec- 
tric car,  and  that  the  motor  truck  was  slow- 
ed down  and  under  sufficient  control  so  that 
It  could  have  been  stopped  before  readUng 
the  track  on  which  the  electric  car  was  i^- 
proachlng.  The  driver  of  the  motor  truck 
and  Makley  claim  tliat  at  this  point,  where 
they  could  have  stopped  in  ufoty,  they  saw 
the  electric  car  approaching,  at  a  distance 
of  about  200  feet,  at  what  appeared  to  tbem 
to  be  a  reasonable  rate  of  speed.  They  were 
then  going  at  about  8  miles  per  hour,  and 
were  about  20  feet  from  the  car  trade  on 
which  the  electric  car  was  approaching.  The 
driver  speeded  up  his  motor  and  attempted 
to  cross  in  front  of  the  electric  car.  Then 
the  collision  occurred.  Makley,  testifying 
as  to  conditions  Just  as  th^  attempted  to 
cross  the  car  tracks,  says: 

"I  then  looked  to  the  west.  When  I  looked  to 
the  west  I  saw  a  ear  about  200  feet  down  tiie 
track  toward  Taft  street.  I  supposed  this  car 
was  running  at  a  reasonable  rate  of  speed.  I 
saw  the  car,  of  course,  and  it  appeared  to  be 
coming  at  a  reasonable  rate  of  speed.  It  look- 
ed that  way  to  me.  I  continued  on  across  tho 
boulevard.  •  •  •  When  we  got  to  the  west- 
bound track  I  saw  that  it  was  coming  at  a  high 
rate  of  speed,  and  I  raised  to  jump  from  the 
truck,  and  before  I'  could  do  so  tiie  ^ont  of  the 
car  struck  on  the  front  part  of  the  truck  and 
knocked  it  from  under  my  feet;" 

The  tesUmony  of  Fenn  Hart,  the  driver  of 
the  truck,  as  to  the  situation  at  this  Juncture, 

was  as  follows: 

"My  auto  truck  at  the  time  I  first  observed  the 
car  that  collided  with  us— the  front  end  of  the 
truck  was  possibly  eight  or  ten  feet  from  the 
north  rail  of  the  north  track;  that  would  put 
me  somewhere  around  fifteen  feet  where  I  was 
sitting  in  the  car  bock  from  the  north  roll  of  the 
north  track.  *  •  ♦  When  I  saw  the  car  it 
was  close  to  Taft  street   I  couldn't  8>y  how  far 

r^.^.  .....  :^    ^U.  .  .  g 

mov- 


Taft  is,  but  it  is  the  first  street  west— it 
block.  I  couldn't  tell  how  f      ^^jo  cat  was 
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iag,  but  It  B«emed  to  be  traTeling  at  a  reasona* 
ble  rate  o(  speed.  I  was  going  aboat  eight  or 
ten  miles  an  hour  at  the  time ;  the  front  end 
of  the  antomobile  truck  was  eight  or  ten  feet 
from  the  firat  track.  I  was  watching  this  car 
practically  all  the  time.  When  I  waa  north  of 
the  north  trade,  possibly  eight  or  ten  feet—fiome- 
thiuf!  like  that— I  opened  up  the  throttle.  When 
the  front  end  of  my  truck  waa  between  tiie  two 
tracks,  more  to  the  south  than  the  north,  I  saw 
that  I  didn't  have  time  to  get  across  in  front  of 
it,  and  I  tried  to  stop.  One  of  my  front  wheels 
passed  over  the  north  rail  of  the  south  track, 
and  then  was  when  the  oolliri<Hi  happened. 
Just  before  it  collided  with  me  I  saw  It  was 
traveling  at  leaat  thirty-five  miles  per  hour." 

It  was  shown  Id  evidence  that  the  width 
between  the  rails  of  each  of  the  car  tracks 
n-as  5  feet,  and  the  distance  between  the 
TOuth  rail  of  the  north  track  and  the  north 
rail  of  the  south  track  was  7  feet.  Starting 
with  the  front  of  the  car  10  feet  north  of 
the  first  track,  the  motor  truck  had  probably 
30  feet  to  go,  besides  Its  own  length,  before 
It  would  clear  the  approaching  electric  car. 
Fifty  feet  would  cover  the  entire  distance, 
as  testified  to  by  these  witnesses.  As  they 
there  saw  the  situation,  the  electric  car  was 
200  feet  or  more  distant,  approaching  at 
what  they  supposed  was  a  "reasonable  rate 
of  speed."  Under  the  city  ordinance  that 
rate  might  not  lawfully  exceed  20  miles  per 
hour.  If  the  auto  motor's  accelerated  speed 
reached  even  10  miles  per  hour,  the  driver 
of  the  motor  car  could  clear  the  tracks  while 
the  electric  car  at  20  miles  per  hour  cover- 
ed 100  feet  of  the  Intervening  space.  Of 
course,  there  can  be  no  such  mathematical 
accuracy  of  calculation  in  such  a  case,  but 
this  estlnaate  would  stlU  leave  another  hun- 
dred feet  as  a  margin  of  safety.  They  took 
the  chances.  Was  It  negligence,  as  a  matter 
of  law?  Or  was  the  jury  entitled  to  deter- 
mine the  question  of  negligence  as  one  of 
fact,  in  view  of  the  conditions  shown  by  the 
testimony  ? 

[1]  The  fact  that  one  voluntarily  assumes 
a  certain  degree  of  risk  is  not  conclusive 
of  negligence.  In  these  days  of  rapid  trans- 
it and  congested  traffic,  every  man  who 
crosses  a  busy  street,  or  drives  an  automo- 
bile, takes  chances,  and  serious  ones.  The 
question  is,  are  they  greater  than  Is  reason- 
ably necessary  to  meet  the  ordinary  require- 
monts  of  business,  or  even  pleasure?  Where 
the  pre<d8e  facts  under  consideration  are 
sach  as  to  give  rise  to  an  honest  difTerence 
of  opinion  between  Intelligent  men,  the  ques- 
tion is  one  for  the  jury.  We  think  this  Is 
snch  a  case. 

[2]  If  the  jury  accepted  the  testimony  of 
the  witnesses  for  plaintiff,  as  they  fairly 
could,  it  is  evident  that  the  element  of  mis- 
caloilation  on  the  part  of  the  men  on  the 
autotracfc  was  In  underestimating  the  speed 
of  the  approaching  electric  car  when  they 
determined  to  pass  In  front  of  It.  To  what 
extent  were  they  entitled  to  rely  npm 


the  presumption  that'  the  railway  com- 
pany's servants  were  observing  the  speed  lim- 
its, in  Justification  for  their  mistake? 
Clearly  not  to  the  extent  of  shutting  their 
eyes  and  crossing  blindly  in  front  of  a  mov* 
ing  car.  But  these  men  did  not  do  that. 
They  used  their  eyes  and  exercised  their 
judgment,  and  thought  that  the  rate  of  speed 
was  reastmable,  and,  in  view  of  the  distance 
to  be  traveled  by  the  electric  car,  would  per- 
mit them  to  cross  in  safety.  This  would  have 
been  the  result  If  the  defendant's  car  had 
been  traveling  within  the  limits  prescribed  . 
by  law.  Under  these  circumstances  we  think 
the  jury  would  be  justified  In  concluding  that 
the  men  on  the  truck  'supplemented  th^r 
own  judgm^t  of  the  speed  of  the  electric 
car  with  the  presumption  that  the  law  was 
being  obeyed.  This  they  had  a  right  to  do. 
Although,  as  already  stated,  one  may  not 
willfully  close  his  eyes  to  danger  on  the  as- 
sumption that  another  will  act  with  care 
and  prudence  and  In  observance  of  the  law, 
yet  he  cannot  be  deemed  negllgrat  when,  if 
a  reasonable  use  of  his  faculties  does  not 
warn  him  to  the  contrary,  he  rests  on  such 
assumption.  Harris  v.  Johnson,  174  Cal.  66, 
161  Pac.  1166,  L.  R.  A.  10170,  477,  Ann.  Caa. 
1918B,  660;  Mann  v.  Scott,  182  Pac.  281; 
Medlln  v.  Spazler,  23  Gal.  App.  242,  137  Pac. 
1078. 

[3]  Appellant's  second  assignment  of  er- 
ror Is  that  the  jury  disregarded  the  instruc- 
tions of  the  court  We  fail  to  understand 
how  It  is  made,  to  appear  in  this  case  that 
the  jury  disregarded  any  of  the  Instructions 
of  the  court  In  arriving  at  its  verdict  The 
instructions  did  not  direct  a  verdict  for  the 
defradant,  hut  left  the  way  open  for  a  ver- 
dict for  either  the  one  or  the  other  of  the 
parties,  according  as  the  jury  found  upon 
certain  ultimate  facts.  It  la  only  In  the  event 
that  the  evidence  does  not  support  the  ver- 
dict that  we  can  say  that  the  Instructions 
were  not  followed. 

[4,  E]  No  useful  purpose  would  be  served 
by  discussing  all  of  appellant's  exceptions 
to  the  rulings  of  the  court  in  granting  and 
refusing  instructions.  We  are  satisfied  tb^t 
the  instructlona  fairly  covered  all  the  mat- 
ters necessary  to  a  correct  understanding 
by  the  jury  of  the  law  of  the  case.  Some 
of  the  instructions  refused  correctly  stated 
the  law,  but  upon  points  sufficiently  cover- 
ed by  the  Instructions  given.  It  was,  for 
instance,  sufficiently  pointed  out  that  Hakley 
owed  a  duty  to  look  out  for  himself  In  cross- 
ing the  car  tracks,  and  might  not  blindly 
rely  on  the  driver;  and  that  neither  of  them 
could  shut  their  eyes  to  the  dangers  from  ap- 
proaclilng  care,  and  rest  secure  in  the  as- 
sumption that  the  electric  cars  would  ap- 
proach the  crossings  In  a  careful  and  pru- 
dent manner.  There  was  no  necessity  for 
the  Instructions  offered  and  refused  relat- 
ing to  the  effect  of  negligence  of  the  Com- 
m<mwealth  BondlDS  Company  and  the  Lrm 


Digitized  by 


32 


184  PACIFIC 


REPORTER 


(Cal. 


Angeles  Dally  Express  on.  the  right  of  plain- 
tiff to  recover,  from  the  fact  that  their  only 
connectlQa  with  the  eTeots  of  the  accident 
was  through  the  agency  of  the  men  in  charge 
of  the  motor  track;  and  It  was  suffideatly 
pointed  ont  that  contributory  negligence  on 
their  part  would  defeat  a  recovery  by  plain- 
tiff. 

We  think,  also,  that  the  Instruction  as  to 
the  "last  clear  chance"  was  not  out  of  place. 
It  might  have  appeared  to  the  Jury,  under 
the  evidence,  that  the  occupants  of  the  truck 
.  were  at  fault  In  attempting  to  cross  the 
tracks  in  front  of  the  approaching  car;  but 
that  after  they  bad  placed  themselves  In  a 
position  of  danger,  which  was  discovered  by 
them  too  late  to  extricate  thanselves,  the 
defendant,  having  knowledge  of  their  danger- 
ous situation,  might,  by  the  exercise  of  dili- 
gence, still  have  avoided  the  accident.  It 
may  well  be  that  a  motorman,  with  a  better 
knowledge  of  the  rate  of  speed  at  which  hta 
car  is  traveling,  may  discover  the  imminent 
danger  of  persons  attempting  to  cross  the 
track  before  they  themselves  become  aware 
of  It;  and  in  such  a  case,  notwltbstanding 
their  careless  disregard  of  danger,  if  he  had 
time  to  stop  or  slow  up  his  car  his  would 
be  the  last  clear  diance. 

[B-8]  We  think  instructions  11  and  12  cor- 
rectly stated  the  law  in  declaring  that  *1t 
cannot  be  said  that  a  person  Is  guilty  of  con- 
tributory negligence  merely  because  he  at- 
tempts to  cross  a  street  railway  when  a  car 
is  approaching";  that  "all  that  is  required 
on  a  given  occasion  of  a  driver  of  a  vehicle 
In  attempting  to  use  a  street  railway  cross- 
ing is  to  exercise  ordinary  care  of  his  sense 
of  sight  and  hearing  to  observe  coming  cars" ; 
and  that  it  is  not  negligence  to  attempt  to 
cross  in  front  of  an  approacbing  street  car 
"if  It  Is  at  such  a  distance  away  that  an  or- 
dinarily prudent  person  would  believe  be 
could  make  such  crossing  In  safety,  although 
It  may  afterwards  appear  by  evidence  that 
a  different  course  of  conduct  would  have 
been  safer  on  his  part."  Counsel  for  app^- 
Jant,  while  admitting  the  correctness  of  these 
instructions  as  applied  to  street  crossings 
where  the  speed  limit  is  from  4  to  8  miles 
an  hour,  claims  that  the  rule  should  not  ap- 
ply In  localities  where  the  allowed  speed  Is 
20  miles  an  hour.  We  do  not  see  the  force 
of  the  distinction.  There  are,  ordinarily,  on 
many  lines  of  street  railway,  where  a  speed 
of  20  miles  per  hour  Is  permitted,  cars  pass- 
ing at  such  frequent  intervals  tbat  It  is  rare- 
ly that  a  car  is  not  approaching  a  given 
crossing.  It  Is,  of  course,  In  such  localities 
Incumbent  on  one  attempting  to  cross  the 
tracks  to  take  Into  account  this  greater  rate 
of  speed  In  determining  how  far  in  advance 
of  an  approaching  car  he  can  prudently  at- 
tempt to  pass.  But  to  say  he  is  guilty 
of  negligence  In  attempting  to  cross  at  all 
in  front  of  an  approaclilng  car  would  place 


an  Intolerable  burden  and  hardship  on  the 
traveler  by  team  or  automobile.  We  think 
the  doctrine  of  Clark  v.  Bennett,  123  Cal. 
275,  65  Pac.  908,  Scott  v.  San  Bernardino 
Tractton  Co.,  152  CaL  610,  93  Pac  677,  and 
Campbell  v.  Los  Angeles  Traction  Co.,  137 
Cal.  S65,  70  Pac.  624,  applies  to  crossings 
located  as  was  the  one  under  consideration 
here,  as  well  as  to  crossings  where  a  slower 
rate  of  sped  is  prescribed,  subject  to  the 
qualification  as  to  a  prudent  determination 
as  to  the  distance  of  the  car  to  correspond 
with  the  different  rates  of  speed. 
The  judgment  Is  a:fomed. 

We  concur:  FINIiATSON,  F.  J.;  THOM- 
AS, J. 


BROWN  T.  RIVES  et  al.    (CIt.  2929; 
L.  A.  4874.) 

(District  Court  of  Appeal,  Second  District,  Dt- 
Tlsion  2,  CaUfomla.  July  2^  1919:  Oidnl(m 
of  Sapretoe  Court  Denying  Rehearing  Sept. 
2S,  1919.) 

L  ACKNOWLEDGICBKT  $=>48  —  NOTAEY  TAK- 
ING   AOKIfOWLEOGlCKNT    OV    PEBSOH  USIKa 

FiorrnotTB  naub  not  uable. 
Where  one  forged  deed  to  fictitioos  grantee, 
assumed  the  flctitiouB  nam^  and  sold  tiie  Isnd, 
a  notary,  who  certified  tbat  the  finger  was 
"known  to  be  the  person  whose  name  la  sub* 
scribed  to  the  witUn  instrument.'*  was  not  lia- 
ble, under  Civ.  Code,  fS  1185,  1200,  and  FoL 
Code,  {  801;  tbe  certificate  being  true  as  far 
as  the  notary  was  concerned. 

On  Rehearing  In  Supreme  Court. 

2.  ACXITOWLSDOHEnT  «=94S  —  NKQLiaXKOB 
or  NOTABT  TAKIKO  AOKNOWLKOGICEHT  ROT 
PBOXnCATB  OAUBX  OF  DAICAQK  TO  PUBCHASEB 
or  LAND.  ' 

Where  one  forged  deed  to  fictitious  person, 
assumed  the  fictitious  name,  and  sold  the  land, 
negligence  of  notary  In  ta^og  the  forger's  ao 
knowledgment  without  proper  examination,  etc., 
as  required  by  Civ.  Code,  §§  1186,  1200,  and 
PoL  Code,  S  801,  was  not  the  proziiiiate  cause 
of  loss  to  the  puxduuer. 

In  Bank. 

Appeal  from  Superior  Conrt,  Los  Angeles 

County;  Pat  R.  Parker,  Judge. 

Action  by  George  W.  Brown  against  E.  E. 
Blves  and  the  American  Surety  Company  of 
New  York.  From  Judgmait  for  defendants, 
plaintiff  appeals.  Affirmed  in  the  District 
Court  of  Appeal,  and  rehearing  denied  In 
the  Supreme  Court 

W.  N.  Goodwin  and  Goodwin  &  Morgrage, 
all  of  Los  Angeles,  for  appellant. 

Dale  H.  Parke  and  Blcksler,  Smith  & 
Parke,  all  of  Los  Angeles,  Walter  F.  Dunn, 
of  Monrovia,  and  John  F*  Dunn,  of  Los 
Angeles,  for  reqKmdents. 
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THOMAS,  J.  Thia  is  an  action  against  a 
notary  pubUc  and  bis  sureties  for  damages 
alleged  to  bare  resulted  from  the  negUg«ice 
of  tbe  notar7.  The  facts  In  regard  to  this 
case,  as  we  get  them  from  tbe  record  here, 
are  as  foUows: 

On  May  26,  191%  Martin  L.  Kelsey  and 
Anna  B.  Kelsey,  his  wife,  were,  and  for 
many  years  prior  thereto  had  been,  and  now 
are,  the  owners  of  4ots  16,  16,  and  17,  In 
block  9,  of  Van  Mess  Square,  In  Los  Angeles 
city,  and  such  ownership  was  then  tjhown  in 
the  proper  records  of  Los  Angeles  coimty. 
Prior  to  said  May  26,  1914,  one  Leonard  C. 
Canfleld  concelTed  a  felonious  scheme  to  ob- 
tain money  by  forgli^  the  names  of  Kelsey 
and  his  wife  and  the  notarial  certificate  of 
their  a^nowledgmenta  to  a  deed  purporting 
to  convey  said  property  to  a  fictitious  peracm 
as  grantee,  and  pladng  such  forged  deed  of 
record,  and  then,  assuming  the  name  of 
such  flctttlons  grantee,  to  sell  said  prop«ty 
to  such  person  as  he  might  be  able  to  victim- 
ize. In  furtherance  of  this  scheme  said  Can- 
field  fbrged  the  names  of  Eels^  and  his  wife 
to  a  deed  purporting  to  grant  said  property 
to  a  flcttttous  grantee,  designated  as  Helma> 
E.  Babild,  and  attadied  thereto  a  forged  cer- 
tificate of  acknowledgmoit  of  the  ^seatioa 
of  said  deed  before  W.  B.  Julian,  a  notary 
public  of  Los  Angeles  county.  This  forged 
deed  was  recorded  in  the  recorder's  office  of 
Los  Angeles  county  on  Hay  27,  1914. 

On  or  about  June  10,  1914.  said  Oanfield 
called  plaintiff  on  the  telephone  and  stated 
to  xOalnUff  that  the  person  speaking  was  Hel- 
mer  B.  RaWld,  and  offered  to  sell  and  con- 
•vey  said  three  lots  to  plaintiff  for  $4,750.  sub- 
ject to  taxes  for  the  current  year.  In  the 
same  couTersntlon  be  stated'  that  he  would 
famish  certificates  of  title  Issned  by  the  Title 
Insurance  &  Trust  Company,  showing  title 
to  said  property  vested  In  plaintiff,  free  from 
an  Incumbrances,  except  taxes  and  certain 
building  restrictions.  Plaintiff  accepted  this 
proposition  over  the  telephone,  and  In  the 
same  conversation  stated  that  he  would  In- 
struct the  Title  Insurance  Sc  Trust  Company 
to  pay  (4,780  when  it  could  Issue  its  certifi- 
cates that  title  to  said  property  appeared 
from  the  records  of  Los  Angeles  county  vest- 
ed In  plafaitifft-  In  furtberance  of  said 
scheme  Canfield  prepared  a  deed  of  said 
property,  in  whl^  the  name  of  Helmer  E. 
Babild  appeared  as  grantor,  and  Geo.  W. 
Brown  as  grantee,  and  prevailed  upon  the 
assistant  cashier  of  a  Monrovia  bank  to  in- 
troduce him  to  defondant  B.  E.  Bives  (is 
Hdmer  E.  Babild,  and  thereupon  defendant 
Elves,  without  further  evidence  or  knowledge 
that  the  person  so  Introduced  was  in  fact 
Helmer  E.  Babild,  attached  to  said  deed  a 
certificate  signed  by  blm  as  notary  public  of 
Ijos  Angdes  county,  and  impressed  with  his 
notarial  seal,  reciting  that  "on  this  12th  day 
of  June,  1912,  before  me,  B,  B.  Bives,  a  no- 
tary public  in  and  for  said  county,  personally 
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appealed  Helmer  B.  Babild,  Inoton  to  me  to 
&e  the  person  whose  name  is  aubgetibed  to 
the  wiihin  irutrument,  and  acknowledged^ 
that  he  executed  the  same,"  and  returned 
said  deed,  with  the  above  certificate  at- 
tained, to  said  Canfield.  Canfleld  then  deliv- 
ered the  deed  to  the  Title  Insurance  ft  Trust 
Company,  with  Instructicms  to  record  the 
same,  and  when  It  issued  its  certificates 
showing  title  to  all  of  said  property  to  be  of 
record  In  plaintiff,  subject  to  certain  taxes, 
restrictions,  and  easem«its,  to  said  Its 
chet^  drawn  in  favor  of  Helmer  B.  Babild, 
to  post  office  box  No.  61S,  Monrovia,  GaL 
The  Title  Insurance  ft  Trust  Company  filed 
said  deed  for  record  with  the  county  recorder 
of  liOS'  Angeles  county,  and  it  was  recorded 
June  24, 1914.  Upon  the  same  day  said  title 
company  issued  its  certificates  of  Utle 
the  dfldal  records  of  Los  Angeles  county 
showed  title  to  each  of  said  lots  vrated  in 
Oeorge  W.  Brown  im  June  24,  1914,  sub- 
ject  to  said  taxes,  restrictions,  and  eaae- 
m«itB,  and  tha«after,  but  on  tbe  same  day, 
issued  Its  check  In  favor  of  Helmer  B.  Babild 
for  f4,'n$0,.and  sent  the  same  1^  mail,  ad' 
dressed  to  H^mo:  B.  Babild,  box  No.  616, 
Monrovia,  Cal.  Said  tfieCk  was  thereafter 
paid  by  the  bank  upon  which  it  was  drawn, 
and  returned  to  said  title  company.  Indorsed 
"Belm&e  n.  Babild."  Before  said  tibadi  was 
drawn  by  said  title  company,  plaintiff  had 
d^oeited  with  It  f4,7B0,  wltti  Instructiona  to 
pay  said  sum  to  Helmer  B.  Babild  when  the 
records  of  the  county  of  Loa  Angeles  showed 
the  title  of  eB<3i  of  said  lots  to  be  vested  in 
George  W.  Brown,  and  It  issued  Its  cntlflcatoi 
of  title  to  that  effect,  and  the  check  drawn 
by  said  title  company  and  mailed  to  Helmer 
B.  BaUld,  as  above  stated,  represented  the 
$4,7S0  delivered  to  it  by  plaintiff.  Neither 
plaintiff  nor  tbe  title  pompany  ever  saw  Can- 
field  during  the  negotlatltms  eonsumntated 
by  the  pretended  sale,  and  all  communlca- 
ttons  with  him  were  by  telephone  or  by  mall 
The  lots  in  question  were  of  the  reasonabla 
value  of  $2,500  each. 

When  satisfied  that  the  deed  recorded  May 
27,  1914.  was  a  fwgery,  plaintiff  commenced 
this  action  to  recover  from  the  notary.  Bives, 
and  his  bondsman,  $4,750,  resting  bis  claim 
for  damages  upon  the  contention  that  the 
certificate  of  the  notary  attached  to  tbe  deed 
of  June  12,  1914,  was  false  In  fact,  and  Its 
falsity  the  proximate  cause  of  plalntUTa 
loss.  The  court  found  the  facts  to  be  sub* 
stantially  as  above  stated,  but  concluded 
therefrom  that  the  certificate  complained  of 
was  not  the  proximate  cause  of  the  loss,  and 
entered  judgment  dismissing  the  action,  with 
costs  to  defendants.  Plaintiff  appeals  from 
ihe  judgment  on  the  judgment  roll  alone. 

[1]  The  findings  in  this  case  are  very  clear 
and  specific:  Among  other  things,  the  court 
found  as  follows: 

"Olie  court  further  finds  •  *  •  that  at  all 
of  the  times  herein  mentioned  there  existed  no 
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mA  person  as  Helmer  B.  Rabild.  That 
name  Helmer  E.  Rabild  was  osed  and  desiffned 
hy  the  Raid  Leonard  C.  Canficld  to  identify  some 
fictitious  person,  who  did  not  exist,  but  under 
whose  assumed  personality  he,  the  said  Leonard 
G.  Canflcld,  would  conduct  hia  negotiations  witJi 
reference  to  t^e  sale  and  transfer  o(  this  prop- 
erty to  the  plaintiff,  and  that  such  secret  in- 
tention on  the  part  of  the  said  Ganfield  was 
not  known  to  the  defendant  Bives.  That  Hel- 
mer E.  Rabild  was  at  all  times  herein  mentioned 
the  same  assumed  hy  and  used  by  the  said 
Leonard  C.  Canfield,  and  by  him  alone,  and  that 
at  the  time  of  the  execution  of  the  deed  to  the 
plaintiff  herein,  and  the  aeknowledBment  thereof 
before  the  defoidant  notary,  &.  B.  RiTes,  Hel- 
mer E.  Rabild,  In  so  ^  as  there  was  any  Hel- 
mer E.  Rabild,  did,  In  the  person  o(  said  Leon- 
ard C.  Canfield,  api>ear  before  the  said  notary 
and  acknowledge  the  execution  of  the  instru- 
ment as  in  the  notarial  certificate  stated,  and 
that  the  certificate  of  the  said  notary  did  truth- 
fully so  set  forth  tiie  fact  that  Helmer  E.  Rabild 
had  executed  tiie  laid  instrument'* 

It  therefore  condiuiTely  anpean  Uiat  ttie 
very  indlTlda^  who  sl^ed  end  acfenowl- 
edged  the  deed,  and  who  was  referred  to 
therein,  regardless  of  the  name  under  wfaldh 
be  had  tranaacted  busiiieai  with  others,  did 
actnally  appear  before  ttie  notary.  This  bdng 
tme,  the  notarial  certlflcate  of  acknowledg- 
ment  spoke  the  truth,  and  was  not  false. 

Section  1185  of  our  Civil  Code  provides: 

"The  acknowledgment  of  an  Instrument  must 
not  be  taken,  unless  the  officer  taking  it  knowa- 
or  has  satisfactory  evidence,  on  the  oath  or  a£- 
ficmetion  of  a  cr^UUe  witness,  that  the  person 
making  such  acknowledgment  is  the  Individual 
who  Is  described  in  and  who  executed  the  instru- 
ment; or,  if  executed  by  a  corporation,  that 
the  person  making  such  acknowledRmeot  Is  the 
president  or  secretary  of  such  corporation,  or 
other  person  who  execated  it  on  its  behalf." 

Section  1200  of  the  same  Code  reads  as 
follows: 

"An  officer  taking  proof  of  the  execution  of 
any  instrument  must,  in  his  certificate  indorsed 
thereon  or  attached  thereto,  set  forth  all  the 
matters  required  by  law  to  be  dons  or  known  by 
him,  or  proved  before  him  on  the  proceeding,  to- 
gether with  the  names  of  all  the  witnesses  ex- 
amined before  him,  their  places  of  residences, 
resitectlvely,  and  t^e  substance  of  their  testi- 
mony." 

Appellant  contends  that  said  certificate  of 
acknowledgment  Is  false.  In  the  light  of  the 
facts  In  this  cnse,  based  upon  his  understand- 
ing of  the  limitations  Imposed  by  our  laws 
upon  a  notary  public  In  taking  and  certifying 
to  an  acknowledgment  of  a  deed  to  real  prop- 
erty in  thl3  state.  It  will  be  noticed  that  the 
first  section  above  quoted  imposes  upon  the 
notary  the  duty  of  certifying  that  "the  per- 
son making;  such  acknowledgment  is  the  in- 
dividual who  i*  degcrtbed  in  and  who  eaeoat- 
ed  the  Instrument"  (Italics  ours);  not  that 
the  person  who  executed  the  instrument  U 
the  person  Khom  he  claims  to  be,  or  that  the 

I. 


f  name  given  U  Ms  true  name,  as  manifestly 
I  contended  for  by  appellant  This  makes  all 
the  diCTerence  In  the  world. 

In  this  case  Rives,  the  notary,  had  never 
seen  Canfield  before.  Rives,  however,  was 
well  acquainted  with  the  as^stant  cashier 
of 'the  bank  at  Monrovia,  who  introduced 
Canfield  to  him  as  Rabild.  The  assistant 
cashier  knew  him  by  that  name,  and  none 
other.  That  was  the  name  he  gave  when  he 
op^ed  his  account  at  that  bank.  This  is  the 
man,  regardlei^  of  the  fact  that  his  true 
name  was  Canfield,  who  executed  the  deed, 
and  whose  execution  thereof  passed  all  tbe 
title  that  stood  in  the  name  of  Rabild,  and 
acknowledged  to  the  notary,, that  he  executed 
tbe  same.  Under  the  holding  of  this  court  In 
Anderson  v.  Aronsohn,  28  Cnl.  App.  Dec  216,^ 
this  was  sufficient  basis  for  the  statement 
contained  in  the  certlflcate  that  tbe  notary 
knew  "that  the  person  making  such  acknowl- 
edgment Is  the  person  who  is  described  in 
and  who  executed  the  Instrument."  Tbe 
certificate  stated  tbe  absolute  truth,  al- 
though, according  to  this  record,  Canfield 
was  a  liar  and  a  forger.  Had  "Rabild"  come 
to  this  notary  alon^  with  the  deed  already 
signed,  accompanied  by  no  one  whom  the 
notary  knew,  and  bad  asked  him  to  acknowl- 
edge the  same,  another  question  would  be  be- 
fore us.  In  that  case  we  think  the  "satis- 
factory evidence,"  referred  to  In  the  section, 
would  have  to  be  received.  This  latter  evi- 
dence, however,  was  not  necessary  under  the 
facta  as  disclosed  her&  We  are  confronted 
In  thlis  case  with  a  condition,  not  a  theory. 
Such  being  true,  ^Is  ooart  will  never  kntnv* 
ingly  mulct  any  person  for  telling  the  truth 
and  acting  honestly. 

Our  attenUon  Is  called  to  Uie  case  of  Joost 
V.  Gralg,  181  Cat  BOi.  68  Pac.  840,  82  Am.  St 
Rep^  874,  fts  supporting  appellant's  position 
here.  We  do  not  think  tiiat  case  in  point 
In  that  case  the  certificate  was,  in  fact,  fahse. 
In  this  case  It  Is  tni&  In  that  case  It  was 
said: 

"If  tbe  deed  Is  not  ganuln^  but  is  forged,  the 
notary  and  his  anr^tlM  ought  to  be  held  for  all 
damages  unless  they  liave  taken  the  precautions 
expressly  required  by  the  statute." 

That,  we  think,  Is  tantamount  to  saying 
that  If  the  deed  Is  genuine  tbe  notary,  or  bis 
sureties  ought  not  to  be  held  for  any  dam- 
ages, even  though  tbey  have  not  taken  such 
precautions.  In  tbe  case  at  bar,  the  deed 
was  genuine.  True,  it  was  executed  by  Can- 
field  un^r  said  assumed  name — Rabild. 
Under  this  assumed  name,  however,  as  be- 
fore stated,  be  opened  bis  bank  account  at 
Monrovia.  Under  this  assumed  name  he  was 
known  to  tbe  banker.  To  him  be  was  Mr. 
Rabild  of  MonroTla^he  ^cry  man  men- 
tioned In  the  body  of  the  deed,  and,  as  ap- 


1  Reversed  by  SuptetttB.  ^^oUtt  on.  rehearing. 
See  184  Pac.  12.  ^ 
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pdlant  MTgea  In  his  brief,  who  "signed  the 
name  Belmer  E.  Babild  in  the  presence  of 
defendant  Rlvea  and  requested  the  notary  to 
<wrtlfy  his  acknowledgment  thereof."  This 
deed  was  genuine,  and  the  certificate  of  ac- 
knowledgment attached  thereto  was  tme.  In 
such  case  there  can  he  no  liability  on  the 
part  of  the  notary,  under  section  801  of  tUe 
Political  Code,  or  any  other  statute.  As  was 
aald  in  the  case  of  Anderson  t.  Aionsobn, 
supra: 

"Die  lanffasfre  of  Joost  t.  Grai?,  131  Cal.  604 
[63  Pac.  840,  82  Am.  St.  Rep.  374],  dearly  rec- 
ognises a  situation  in  which  a  notary  may  com- 
ply with  the  law  and  yet  be  honestly  mistaken^ 
snd  injury  result  to  innocent  ptarties  by  reason 
of  his  mistake,  and  yet  the  notary  not  be  lia- 
ble." 

The  same  is  true  here.  It  is  further  said 
In  the  Joost  Case: 

eertiflcate  here  cave  assurance  tliat  the 
notary  knew  of  his  own  knowledge,  and  not 
upon  mere  hearsay,  that  the  grantor  was  Charles 
A.  Anderson  of  Redwood  City.  If  this  certifi- 
cate was  not  tme,  the  notary  should  be  held." 

The  foregoing  is  tantamonnt  to  saying,  and 
we  thln%  It  does  say,  by  a  perfectly  rational 
Inference  to  be  deduced  therefrom,  that  If 
the  certificate  was  true  the  notary  should 
not  be  held  liable,  regardless  of  whether  the 
information  upon  which  he  based  such  oer> 
tificate  was  hearsay  or  otherwise. 

There  is  no  donbt  but  that  the  first  deed— 
the  alleged  deed  frwn  Kels^  and  wife,  to 
"Helmer  E.  Rablld" — was  a  forgery.  Nor  Is 
there  room  for  argument  fhat  the  second  deed 
—the  deed  from  "Babild"  to  Brown,  plaintiff 
here — was  genuine.  The  only  trouble  with  this 
deed  was  that  it  couTeyed  nothing,  the  gran- 
tor having  nothing  to  convey,  for  reasons  that 
are  obvious.  To  hold  that  the  notary  and  his 
sureties  were  liable,  as  contended  for  by  ap- 
pelant, whenever  for  some  reason  there  ap- 
peared some  flaw  In  the  title  to  the  property 
soaght  to  be  conveyed  by  such  deed,  or  be- 
cause the  grantor  In  such  instrument  had  no 
title  to  convey,  and  under  such  circumstances 
as  disclosed  by  the  record  here,  would  be  so 
revolutionary  an  act  on  the  part  of  this  court 
that  it  would  cause  business  to  quake  to  its 
very  foundation.  Sncli  certainly  cannot  l>e 
the  law.  The  notary  public  and  his  bonds- 
men are  In  no  sense  insurers  of  the  title.  It  Is 
true  that,  without  the  certificate  of  acknowl- 
edgment to  the  purported  deed  from  Rablld 
to  plaintiff,  the  deed  could  not  legally  have 
been  recorded ;  and,  If  not  recorded,  it  fol- 
lows that  the  certificate  of  title  thereafter 
issued  could  not  have  shown  the  title  of 
record  In  plaintiff.  But  the  fact  that  the  cer- 
tificate of  title  did  not  so  show  was  not  be- 
cause ttie  notary's  certificate  of  acknowl- 
edgment was  false,  as  we  have  already  seen. 
Under  these  drcnmstances,  if  the  said  cer- 


tificate of  acknowledgment  wasi  tra^  there 
was  no  liability.  And  It  was  true. 

It  was  urged  on  the  argument,  while  con- 
ceding the  legal  rl|^t  to  transact  business  In 
that  way,  that  no  one  has  the  right  to  adopt 
a  fictitious  or  assumed  name  for  the  purpose 
of  the  commission  of  a  crime.  This  Is  true. 
It  is  also  true  that  if  one  does  commit  a 
crime  under  such  fictitious  or  assumed  name, 
and  causes  a  second  party  to  suffer  damages 
(as  was  done  by  Canfleld  to  plaintiff  here), 
still  that  fact  alime  is  not  the  basis,  legal  or 
otherwise,  for  the  predication  of  an  action 
for  tb%  recovery  of  such  damages  against  a 
third  party,  who  knew  absolutely  nothing  of 
such  fact,  and  who  has  acted  honestly,  and 
certified  correctly,  in  so  far  as  whatever  he 
did  had  to  do  with  the  case  is  concerned. 

In  view  of  these  conclusions,  we  think  no 
other  point  vrged  needs  consideration. 

The  }udgmKit  appealed  from  Is  afflrmed. 


We  concur: 
3L0ANE,  J. 


FIKLAYSON,     P.  J.; 


Opinion  of  Supr^e  Court  Denying  Re- 
hearing. 

PER  CDRIAM.  [2]  The  application  for  a 
hearing  in  this  court,  after  decision  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate iDistrlct,  Division  2,  Is  denied.  We 
base  our  denial  solely  upon  the  fact  that  It 
clearly  appears  that  any  negligence  on  the 
part  of  the  notary,  Rives,  was  not  a  proxi- 
mate cause  of  the  injury  to  plaintiff. 

We  deem  It  proper  to  further  point  out 
that  in  the  case  of  Anderson  v.  Aronsohn,  28 
CaL  App.  Dec.  216,  which  Is  referred  to  in 
the  opinion,  the  decision  of  the  District  Court 
of  Appeal  was  vacated  by  this  court  and  the 
cause  ordered  to  a  hearing  herein,  where  It 
is  now  pending. 

All  concur. 


DILLWOO0  V.  RIECKS  et  aL    (Civ.  2010.) 

(District  Orart  of  Appeal,  Third  DiBtrict,  Oali- 
fomia.   Aug.  11,  1019.) 

1.  EviDBNOs  ®=383(4)— Action  of  soAsn  of 
COUNTT  anPBBVIfiOBS  IV  PUBCnASINO  LAirn— 

Fbesukpkion. 
It  must  he  presumed  that  in  purchasing  land 
the  board  of  supervisors  of  a  county  exerdsod 
its  power  to  accomplish  one  or  more  of  the 
objects  contemplated  by  the  antbority  given  by 
Pol.  Code,  §  4041,  snbd.  6,  empowering  Imards 
to  purchase  land  for  public  pleasure  grounds, 
parks,  and  other  like  purposes. 

2.  Counties  4s>1— Political  subdivisions 

or  STATE— Dm"EBENCE  FBOM  MUWICIPAL  COB- 
FOBATION8. 

Counties  are  political  subdivisions  of  the 
state  for  governmental  purposes,  and  not,  like 
municipal  corporations,  incorporations  of  the 
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iDtutbitanti  of  spedfled  re^ons  for  purposes  of 
local  goTernment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Fttrases,  First  and  Secmid  Series,  CioniitT.] 

8.  ConHTiBS  «s»142— UANAaEionrr  or  agbi- 

CULi-rnBAL  PABK  —  LXABILITT  FOB  DE8TBU0- 
TIOH  or  OTAIXION. 

Where  a  county,  pursuant  to  PoL  Code,  | 
4041,  aubd.  6,  tfarongh  its  board  of  sapernsora 
pnrchased  land  for  an  agricultural  park,  and 
erected  atables  wherein  stalls  were  rented,  such 
county  was  not  liable  (or  destruction  by  fire  of 
a  stallion  kept  in  a  stall,  on  the  ground  the 
acts  of  the  count?  officers  in  the  manaEeiMnt  of 
the  park  which  caused  the  fire  were  in  a  pro- 
prietary capacity,  not  in  the  exercise  of  govern- 
mental functions. 

4.  OouNrraa  ^=>88— Maintbnahcb  or  pabk— 
Pebsonal  liabujtt  or  oTncEBs— Bubnzno 

or  H0B8E. 

Where  county  officers  under  the  direction  of 
the  board  of  sapervisors  undertook  to  bum 
grass  in  the  county's  agricultural  park,  which 
resulted  in  the  burning  of  a  valuable  stallion 
In  the  park  sttables,  the  officers  were  liable  if 
tbiej  burned  the  grass,  an  undertaking  discre- 
tionary-with  them,  in  ft  neiJisent  manner. 

Appeal  from  Superior  Court,  San  Joaqoin 
County;  J.  A.  Plummer,  Judge. 

ActloD  by  Jennie  B.  DlUwood  against  W. 
H.  BleckB  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.  Judgment  re- 
versed, aod  new  trial  ordered. 

Gordon  A.  Stewart  and  Lawroice  Edwards, 
both  of  Stockton,  for  appellant 

Charles  Light  and  H.  0.  Stanley,  both  of 
StodEton,  for  respondents. 

CHIPMAN,  P.  J.  This  is  an  action  to  re- 
-cover damages  for  the  loss  of  pl&IntUTs 
horse,  alleged  to  have  perished  by  fire  on 
June  14,  1916,  through  the  negligence  of  de* 
fendants.  The  defendants,  other  than  de- 
fendant Quail,  are  sued  as  members  of  the 
board  of  supervisors  of  San  Joaquin  county 
and  as  individuals.  Defendant  Quail  Is  sued 
as  county  surveyor  and  In.  his  individual 
capacity.  It  is  alleged  in  the  amended  com- 
plaint tbdt  plaintiff  is  the  owner  of  a  stal* 
Hon  named  "Ishmael,"  of  the  value  of  $6,- 
000 ;  that  on  the  day  above  mentioned  and 
some  time  prior  thereto  plaintiff  "had  kept 
said  stallion  In  a  stall  at  the  county  fair 
grounds;  that  upon  said  fair  grounds  there 
is  a  race  track  and  stables  fbr  the  care  of 
horses  using  said  race  track." 

Paragraph  4  la  as  follows: 

"That  during  all  the  times  herein  mentioned 
the  said  fair  grounils  was  nnd  now  is  the  prop- 
erty of  tbc  county  of  San  Joaquin,  and  was  and 
is  managed  and  controlled  by  said  defendants, 
and  ia  owned  and  held  by  the  county  for  the 
holding  of  county  fairs,  and  to  be  rented  from 
time  to  time  for  the  holding  of  exhibitions  In 
motor  and  horse  racing,  fairs,  and  public  exhibi- 
tions of  various  kinds,  for  which  a  charge  Is 


made  and  collected  by  the  coanty  of  San  JooQnin 
from  said  parties ;  that  the  horse  stalls  on  said 
foir  grounds  are  likewise  rented  to  divers  per- 
sons to  be  used  by  them  in  the  care  of  horses 
trained  by  them  on  such  race  track  of  said  fair 
grounds,  and  for  the  use  of  which  horse  stalls  a 
charge  of  one  and  "o/ioo  (11.50)  dollars  a 
month  is  made  for  each  stall  rented  as  afore- 
said ;  that  the  said  horse  'Ishmad'  was  on  the 
said  14tb  day  of  June,  191S,  in  a  stall  on  said 
fair  grounds,  for  the  use  of  which  stall  said 
charge  of  one  and  bo/ioo  (91.60)  dollars  was 
made  and  collected  by  the  county  of  San  Joa- 
quin; tJiBt  the  said  defendants,  by  their  agents 
and  employes,  on  the  14th  day  of  June,  1916, 
set  fire  to  and  burned  the  grass,  then  standing 
around  and  near  the  stall  in  which  plaintiff's 
horse  was  then  standing,  and  carelessly  and 
negligently  permitted  said  fire  to  be  communi- 
cated with  said  atoll,  setting  the  same  on  fire, 
thereby  destroying  said  horse,  to  the  damage  of 
the  plaintiff  in  tlie  sum  of  five  thousand  ($5,000) 
dollars." 

It  Is  alleged  that  the  plaintiff  duly  filed 
with  the  board  of  supervisors  a  claim  fcr 
damages  for  the  loss  of  said  horse,  which 
was  by  the  board  refused  payment.  The 
complaint  is  verified.  A  general  demurrer  to 
the  complaint  was  overruled,  and  defend- 
ants answered  denying  most  of  the  aver- 
ments of  the  complaint.  Defendants — 

"Admit  that  horse  stalls  on  said  fair  grounds 
are  rented  to  divers  persons  to  be  used  by  them 
in  the  care  of  horses  trsioed  by  them  on  such 
race  track  of  said  fair  grounds,  and  for  the  use 
of  which  a  small  charge  of  $1.60  per  month  is 
made  for  each  stall  rented  as  aforesaid,  but  al* 
lege  that  said  sum  of  $1.60  is  used  racluslvely 
in  keeping  up  the  tsack  used  by  the  oecapants 
of  said  stalls  free  of  charge,  and  without  profit 
to  the  county  of  San  Joaguln." 

The  cause  was  tried  by  the  court  without 
a  Jury.   The  court  made  findings  as  f(^ows: 

"(2)  That  on  the  14th  day  of  June,  1916, 
plaintiff  was  the  owner  of  a  five  year  old  stand- 
ard bred  pacing  stallion  named  'Ishmael,'  of 
the  alleged  value  of  $6,000;  (8)  that  on  said 
last-named  date,  and  for  some  time  prior  there- 
to, ^e  said  plaintiff  had  kept  said  stallion  in  a 
stall  at  Agricultural  Park,  commonly  known 
as  the  county  fair  grounds,  or  race  track 
grounds;  that  upon  said  Agricultural  Park  there 
is  a  race  track  and  stalls  for  the  care  of  horses 
using  said  race  track;  (4)  that  during  all  the 
times  herein  mentioned  the  said  Agricultural 
Park  was  and  now  is  the  property  of  the  state 
of  California,  and  that  the  board  of  sapervisors 
of  the  county  of  San  Joaquin  daring  all  of  the 
times  herein  mentioned  did  zeroise  a  control 
over  same  as  the  agents  of  the  state  of  Califor- 
nia In  a  public  and  governmental  capacity,  and 
tbat  the  county  of  San  Joaquin  rented  a  stall 
upon  said  Agricultural  Park  to  said  plaintiff  for 
the  rental  of  $1.50  per  month,  and  that  the  said 
stalliou  'Ishmael*  was  in  said  stall  on  the  14tb 
day  of  June,  1916,  and  that  the  rent  for  said 
stall  was  paid  to  the  county  of  San  Joaquin 
by  said  plaintiff;  that  the  gross  standing  around 
and  near  said  stall  wag  o^^  ^  ^^^^  day  of 
June.  1016,  set  fire  to       burned  by  certain 
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persons  confined  In  the  county  Jafl  of  San  Joa- 
quin comity  as  priBooers  actfaig  under  tbe  direc- 
tion of  certain  employes  and  officers  of  the  high- 
way maintenance  department  of  the  county  of 
San  Joaquin,  and  aaid  eonnty  priaonera  and  «n- 
pto7<B  of  tbe^aaid  county  of  San  Joaquin  eare- 
lesily  and  neglifrently  pennitted  said  fire  to  be- 
come commnnicatcd  with  said  stall,  setting  the 
•ame  on  fire,  and  thereby  destroying  said  horse." 

As  ooncloslons  of  laV  tbe  conrt  found: 

"(1)  ^lat  said  board  of  anpervisors  had  no 
power  or  authority  to  manage  and  control  said 
Agricultural  Park  except  as  agents  of  the  state 
of  California,  and  had  no  power  or  authority 
whatever  to  rent  said  stall  to  said  plaintiff,  or 
to  permit  said  stallion  Ishmad  to  be  kept  in 
said  staU  or  in  aaid  Agricultural  Park ;  (2)  that 
Hid  plaintiff  ia  not  entitled  to  take  anything 
by  said  action." 

Judgment  according^  passed  for  defmd- 
ants,  from  wblch  plab^lfF  appealed*  and 
brings  the  record  on  a  bill  of  excep- 
tkms. 

Appellant  spedfles  the  following  gronnds 
In  sDj^rt  of  ber  contention  that  the  Jadg- 
ment  Is  against  law:  (1)  fniat.  while  the 
evidence  dunra  that  plalntHTs  horse  was 
d«troyed  throi:^  the  carelessness  of  the 
employte  of  the  connty  of  San  Joaquin,  the 
conrt  held  the  comity  not  liable;  ^  that, 
while  plaintiff's  bone  was  destroyed  through 
the  n^ligence  of  persona  acting  under  the 
Instmctions  of  certain  officers  of  the  coun- 
ty, the  conrt  held  that  such  <^cerB  were  nei- 
ther liable  as  officers  nor  as  indlTldvals ; 
0)  that  the  conrt  flailed  to  find  the  value  of 
the  horse  Iilhmad. 

There  is  no  ccHttrover^  as  to  the  facts,  it 
was  alleged  that  tbe  county  became  the 
owner  "by  a  grant  deed  conveyed  ,  to  the 
county  of  San  Joaquin,  during  the  year  1911, 
85.65  acres  of  land,  and  being  the  property 
commMJly  known  as  'Agricultural  Park,*  and 
also  as  the  'County  Fair  Orounds,'  and  be- 
ing the  sanre  property  upon  which  the  plain- 
tiff's horse  was  destroyed  by  Are."  It  Is  al- 
Ie];ed  In  the  complaint  that  these  grounda 
were  "managed  and  controlled  by  said  de- 
fendants, and  is  owned  and  held  by  the  coun- 
ty for  the  holding  of  county  fairs,  and  to  be 
rented  frcnn  time  to  time  to  private  parties 
for  the  holding  of  exhibitions  in  motor  and 
borse  racing,  fairs  and  public  exhibitions  of 
various  kinds." 

II]  It  appeared  that  by  resolution  of  the 
board  of  supervisors  all  moneys  received  for 
rent  should  be  placed  In  a  fund  to  be  called 
"Agrlcoltural  Park  Fund,"  and  was  to  be 
nsed  In  the  care  and  maintenance  of  the 
grounds.  The  particular  purijose  for  which 
the  board  of  supervisors  made  the  purchase 
does  not  appear.  By  subdivision  6  of  sec- 
tion 4041  of  the  Political  Code  the  board  Is 
given  power  "to  purchase"  land  for  **publlc 
pleasure  ground,  public  parks,  and  other 
paUle  pnrposei^   •   •   •  and  to  *  *  • 
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take  care  of,  manage  and  control  the  same." 
It  must  be  presumed  that  In  purchasing  this 
land  the  board  exercised  its  power  to  accom- 
plish one  or  more  of  the  objects  contem- 
plated by  the  statutory  authority  given  to  It 
Furthermore,  the  pleadings  and  the  evidence 
show  that  tbe  land  has  been  devoted  to  pub- 
lic purposes — the  holding  of  "county  fairs, 
exhibitions  in  motor  and  horse  racing,  fairs, 
and  public  exhlbltlonfi  of  various  kinds."  It 
is  not  contended  that  the  small  charge  for 
the  use  of  tbe  stalls  or  for  the  use  of  the 
grounds  for  fairs  and  exhibitions  was  for 
profit  ct  for  purposes  ot2i^  than  as  cmitribu- 
lions  towards  the  care  and  maintoiance  ci 
tbe  park.  It  appeared  that  on  the  day  of  the 
acdd^it  defendant  French,  a  member  of  Ibe 
board  of  supervisors,  who  seems  to  have  had 
chuge  of  these  grounds  for  the  board,  gave 
directions  to  have  the  prisoners  held  In  tbe 
Jail  go  to  the  park  vai  bum  tbe  dry  grass, 
ooncededly  a  proper  thing  to  have  done. 
Section  4041  of  tbe  Political  Code  authorised 
fbe  board  to  make  such  use  of  "convicted  prls- 
oners  In  the  county  JalL"  The  burning  of 
the  grass  was  dime  under  the  immediate  «u- 
pervb^n  of  defendant  Quail,  who  had  gen- 
eral charge  of  the  prisoners  for  all  work 
done  1^  Oiem. 

t2]  Appellant's  principal  contratioa  U  that 
the  liability  of  the  coun^  ia  the  same  as 
that  of  a  mimidpal  corporation,  a  city,  or 
town ;  and,  viewed  In  tiiat  U^t,  the  county 
or  its  officers  were  liable  for  the  reason  that 
ttie  acts  done  ia  the  management  and  care 
ot  tbe  park  In  questton  were  done  by  the 
officers  in  a  proprietary  capacity,  aud  not  in 
the  exerdse  of  governmental  functions ;  cit- 
ing Chafor  v.  City  of  Long  Beach,  1T4  CaL 
478,  163  Pac.  670,  I*.  H.  A.  1917B,  685,  Ann. 
Cas.  1918D,  106. 

Appellant's  major  premise,  that  the  legal 
status  of  a  county  Is  the  same  as  that  of  a 
municipal  corporation,  Is  not  sustained  by 
reason  or  authority.  Law  writers  and  the 
courts  have  very  clearly  pointed  out  the 
distinction  between  the  two  organizations. 
The  Supreme  Court  thus  dealt  with  the  ques- 
tion in  People  v.  McFadden,  81  Cal.  489,  22 
Pac.  861,  15  Am.  St.  Rep.  66: 

"It  is  clear,  therefore,  that  the  Oonstitutimi 
does  not  hold  counties  to  be  municipal  corpora- 
tions, or  'corporations  for  munldpal  purposes' ; 
but  so  far  as  they  are  to  be  regarded  as  corpo- 
rations at  all  they  are  'political  corporatioDs.' 
And  this  is  in  harmony  with  the  common  accep- 
tation of  the  terms  'manicipaHty'  or  'mnnicipal 
corporation,'  as  used  in  the  c<»nmon  and  written 
law  of  both  England  and  America  time  out  of 
mind.  This  view  is  also  in  harmony  with  those 
provisions  of  the  statutes  and  codes  which  define 
counties  to  be  'bodies  politic  and  corporate,'  and 
also  with  the  decision  of  this  court,  made  before 
the  adoption  of  the  Constitution,  when  it  de- 
clared that  a  county  is  not  a  municipal  corpo- 
ration within  the  meaning  of  that  term  as  used 
in  the  Political  Code." 
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^be  ft^owlng  teru  statement  Is  found  In 
County  of  San  Mateo  t.  Goburn,  180  Cal. 
636,  63  Pac.  80: 

"A  county  Is  a  governmental  agency  or  p<diti- 
cal  BQbdiviflioD  of  the  state,  orcanUed  for  pur- 
poses of  exerclaiDB  some  fuactiona  of  tbe  state 
government,  wheftas  a  municipal  corporation  Is 
an  incorporation  of  the  inhabitantfl  of  a  apeci- 
fied  region  for  purposes  of  local  government." 

In  Reclamation  DlsL  No.  ISOO  v.  Snperlor 
Court,  .  171  Gal.  672,  678.  IM  Paa  MS,  848. 
the  court  said: 

"The  counties  are  governmental  agencies  of 
the  state,  *  *  ♦  and  the  property  intrusted 
to  their  governmental  management  is  public 
property.  The  proprietary  interest  in  all  such 
property  belongs  to  the  public,  and,  If  there  be 
a  legal  title  in  the  county,  it  is  a  title  held  in 
trust  for  the  whole  public:  [Citing  caaea.]  In 
the  absence  of  constitutional  restrictions,  tbe 
Legislature  has  full  control  of  the  property  held 
by  the  counties  as  agendca  of  the  state,  and 
may  dispose  of  that  property  without  the  con- 
sent of  the  coant7  or  without  compensatinK  it" 

In  Hersey  r.  Mellson  et  al^  47  Blont  132, 
81  Pac  30,  Ann.  Gas.  1914G,  963,  the  autbor- 
itles  will  be  fonnd  collected  to  the  proposi- 
tion tbat  countleB  are  political  snbdlvislons 
of  the  state  for  gorenunental  purposes.  Tbe 
doctrine  Is  fnlly  stated  in  Sacramento  t. 
Gbambers,  83  OaL  App.  142,  164  Pac.  613. 
It  Is  also  clearly  set  fortli  In  7  B.  G:  L.  p. 
926. 

The  Supreme  Goart  of  Kansas,  In  Silver 
T.  Board  of  Commissioners  of  Clay  County, 
76  Kan.  228,  91  Pac.  SS,  thus  states  the  prin> 
dple: 

"It  is  well-established  law  that  a  county  is  an 
involuntary  corporation  for  governmental  pur- 
poses, and  ia  in  no  sense  a  business  corporation  ; 
that  the  powers  and  obligations  of  the  county 
are  such  only  as  the  law  prescribes  or  as  arise 
hy  necessary  Implication  therefrom.  •  *  • 
Cities,  however,  in  this  state,  are  municipal 
corporations,  and  neither  their  powers  nor  obli- 
gations are  so  restricted,  and  decisions  as  to 
their  liability  for  negligence  have  no  applica- 
tion." 

Finally,  "the  several  counties,  as  ttiey  now 
exist,  are  hereby  recosnlzed '  as  legal  sub- 
divisions of  this  state."  Const  art  2,  {  1. 

[3]  It  results  from  the  foregoing  tbat  tbe 
decision  in  Chafor  v.  City  of  Long  Beach, 
174  Cal.  478,  163  Pac  670,  L.  a  A.  1917E, 
CS5,  Aun.  Cos.  1018D,  106,  relied  upon  by 
plaintiff,  is  not  controlling  where  a  county 
is  Involved.  Necessarily,  counties  being  but 
agencies  of  tlie  state  their  functions  are  ex- 
clusively governmental,  and  are  such  <mly  as 
are  imparted  to  them  by  the  state.  In  con- 
ferring power  upon  the  board  of  supervisors 
to  purchase  laud  fbr  "public  pleasure 
grounds,  public  parks,  ond  other  pnbUc  pur- 
poses and  to  take  care  of  and  manage  the 
same,"  the  purchase  is  for  the  bene0t  of 
tbe  people  of  the  state,  and  not  exclusively 
for  the  people  of  the  county;  and,  as  was 


said  In  Beclamatlon  District  No.  ISOO  t. 
Superior  Court,  supra,  "prc^rty  so  acquired 
is  hdd  1^  the  counties  as  agencies  of  tbe 
state." 

t4]  Whether  or  not  the  officers  connected 
with  the  burning  of  Oils  grass  are  individual- 
ly liable  presents  a  more  difficult  question. 
In  Doeg  V.  Cook,  126  CoL  213,  58  Pac  707,  77 
Am.  St  Rep.  171.  it  was  said  tbat  "the  very 
decided  trend  of  modern  decision  Is  to  hold 
such  officers  liable  for  acts  of  nonfeasance, 
or  for  the  negligent  performance  of  a  duty 
when  the  duty  Is  plain,  when  the  means  and 
ability  to  perform  it  are  shown,  and  when 
the  performance  or  nonperformance,  or  tbe 
manner  of  Its  performance,  involves  no  ques- 
tion of  discretion.  In  short,  where  the  duty 
Is  plain  and  certain,  If  it  be  negligently  per- 
formed, or  not  performed  at  all,  the  officer 
la  liable  at  the  suit  of  a  private  Individual 
espedally  Injured  thereby."  In  Taylor  v, 
Manson,  9  CaL  App.  382,  387.  99  Pac.  410,  the 
rule  as  stated  In  Do^  v.  Cook  was  applied. 
In  the  case  of  Edwards  v.  Brockway,  16  Cal. 
App.  626,  117  Pac.  787,  the  defendant  Brock- 
way  was  held  not  Uable  for  the  reason  that 
there  were  no  facts  showing  that  Brockway 
"was  guilty  of  official  negligence  as  superln- 
tendait  of  streets  or  tbat  he  failed  and  neg- 
lected to  perform  any  official  duty  imposed 
upon  him  either  by  law,  ordinance,  or  order, 
or  regulation  of  hts  superiors."  In  Doeg  v. 
Cook  tlje  court  quotes  approvingly  from 
Shearman  and  Bedfleld  on  Negligence  (3d 
Ed.,  1 15^,  where  the  rule  la  thus  given: 

"The  liability  of  a  public  officer  to  an  in- 
dividual for  his  negligent  acts  or  omissions  in 
the  discharge  of  official  duty  depends  altogether 
Upon  the  nature  of  the  du^  of  which  the  neg- 
lect is  alleged.  Where  the  duty  hi  absolute, 
certain,  -and  imperative,  involving  merely  the 
execution  of  the  set  task— in  other  words,  is 
merely  ministerial— he  Is  liable  in  damages  to 
any  one  specially  Injured,  cither  by  his  omitting 
to  perform  the  task,  or  hy  performing  it  negUr 
gently  or  nnskillfuUy.  'On  the  other  hand,  whtte 
his  powers  are  discretionary,  to  be  exercised  or 
withheld  according  to  his  judgment  as  to  what 
is  necessary  or  proper,  he  is  not  liable  to  any 
private  person  for  a  neglect  to  exercise  those_ 
powers,  nor  for  the  consequences  of  a  lawful' 
exercise  of  them,  where  no  onrruptlon  or  malice 
can  be  imputed,  and  be  keeps  within  His  scope 
of  his  authority." 

The  early  case  of  Huffman  v.  San  Joaquin 
County,  21  Cal.  426,  was  an  action  for  dam- 
ages resulting  from  want  of  proper  repairs 
to  a  bridge.  The  statute  at  that  time  de- 
volved upon  boards  of  supervisors  the  man- 
agement and  control  of  bridges  In  their  r^- 
spective  counties  and  upon  the  road  over^ 
seers  of  the  county  the  duty  of  kecvli^  bridg- 
es on  public  highways  In  repair.  In  sus- 
taining a  demurrer  to  the  complaint  the 
court  said: 

"If  any  remedy  exists  for  injuries  resulting 
from  neglecting  to  keep  such  bridges  in  n^ir. 
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it  mnBt  be  touKfat  either  againet  the  road  over- 
seers or  saperrisorB  personally." 

In  Horer  v.  Barkboof,  44  N.  T.  118,  it  -was 
btid  that  one  who  assumes  the  duties,  and  Is 
Invested  with  the  powers  of  a  public  office, 
Is  liable  to  an  Individual  who  sustains  spe- 
cial dama^  by  a  n^lect  properly  to  perform 
such  duties. 

Relying  upon  the  dlsttncflon  made  between 
the  discharge  of  duties  plainly  and  certainly 
devolved  upon  the  officer  and  duties  which 
he  may  or  may  not  perform  at  his  discretion, 
it  is  contended  that  in  the  present  case  the 
duty  to  bum  the  grass  as  a  preventive  of 
damage  which  might  otherwise  accrue  was 
discretionary  and  not  compulsory,  and  hence, 
under  the  decision  In  Doeg  v.  Cook,  supra, 
and  the  rule  as  stated  by  Shearman  and 
Redfield,  supra,  the  defendants  are  not  In- 
dividually liable. 

The  cases  Involving  the  question  are  gen- 
erally cases  arising  from  the  neglect  to  do 
some  act— cases  of  nonfeasance  rather  than 
misfeasance.  It  seems  to  as  quite  clear  that 
where  the  power  to  do  the  act  exists,  though 
its  performance  is  left  to  the  discretion  of 
the  offlcer.  If  he  acts  in  execution  of  such 
discretion  his  liability  would  be  the  same 
as  in  the  discharge  of  a  mandatory  duty, 
and  if  he  performs  the  act  or  discharges 
the  duty  in  a  negligent  manner  he  would  be 
liable  in  an  action  for  damages  by  a  person 
Injured  thereby.  Whether  the  duty  perform- 
ed, be  discretionary  or  compnlsory  there  is 
no  reason  wtiy  like  conseqaencea  should  ,  not 
follow  the  negligent  performance  of  the  duty. 

The  rule,  as  stated  by  Shearman  and  Bed- 
field  and  In  Doeg  v.  Cook,  has  reference  more 
partlcDlarly  to  acts  of  nonfeasance,  where 
it  was  mtU^y  discretlcnary  wttb  the  offlcer 
to  do  or  not  to  do  the  act.  It  Is  perhaps 
a  datable  qneaflon  wbether  <a  not  the  duty 
"to  care  foe,  manage,  and  control"  this  agrl- 
coltural  park  did  not  Impose  iQ>on  the  super- 
vlBors  a  Viaia  and  certain  dn^  to  bum  this 
dry  gran  In  tffder  to  pwreit  damage  to  Ow 
property  ItBcU  or  to  individuals  using  it, 
still,  haTlng  determined  that  It  should  be 
burned  and  having  undertakea  to  do  It,  It 
was  th^  dnty  to  see  .tb&t  the  work  was 
not  done  in  a  careless  and  negligent  manner, 
falling  In  whldi  a  liability  arose  fat  dam- 
ages resulting  from  their  negligence. 

TbBte  was  evidence  t«idlng  to  Aow  that 
the  managemrat  and  care  of  the  park 
groonds  were  bdng  aerdsed  by  defoidant 
Supervisor  French,  under  directim  of  the 
board  of  supervisors ;  that  the  "chain  gang," 
composed  of  prisoners  In  the  county  jail, 
was  placed  in  the  charge  and  control  of  de- 
fendant Surveyor  Quail,  when  put  to  work 
on  the  highways  or  elsewhere ;  that  Fred  B. 
Smith  was  the  acting  assistant  highway 
maintenance  engineer,  and  was  given  instruc- 


tion by  defendant  Quail  to  go  to  the  ftilr 
grounds  and  bum  the  grass;  that  Engineer 
Si6iith  communicated  these  instmctlons  to 
James  McAfee,  the  guard  of  the  "chain 
gang,"  and  directed  hhn  to  take  the  "chain 
gang"  to  the  grounds  and  bum  the  grass, 
and  that  the  work  was  finally  done  under 
th^  immediate  direction  of  McAfee.  The 
court  found  that  the  grass  was  •'burned  by 
certain  persons  confined  in  the  county  Jail 
of  San  Joaquin  county  as  prisoners,  acting 
under  the  direction  of  certain  employes  and 
officers  of  the  highway  maintenance  depart- 
ment" of  the  county,  and  that  through  their 
negligence  plalntlfC's  horse  was  burned  to 
death.  The  view  taken  by  the  court  "that 
said  plaintiff  Is  not  entitled  to  take  any- 
thing by  said  action"  will  account  for  Its 
failure  to  make  findings  of  fact  as  to  the 
defendants'  connection  with  the  acddoit, 
either  as  officers  of  the  connty  or  as  Indi- 
viduals. The  court,  doubtless,  held,  as  Is 
now  urged  as  the  law  by  respondents,  that 
no  liability  of  defendants,  ^ther  as  officers 
or  as  individuals,  was  shown.  This,  we 
think,  was  error.  There  should  have  been 
findings  of  fact  showing  the  acts  done  by  the 
defendants  and  each  of  them,  and  the  dr- 
comstances  attending  the  acts.  It  would 
th^  be  possible  to  draw  the  correct  conclu- 
sion of  law  ttfm  eadb  acts  as  to  the  liability 
or  ntmliabllity  of  defendants. 

The  Judgment  is  zcsOTed  and  a  new  trial 
ordered. 

We  concur:  BABT,  J. ;  BUBXBTT,  J. 


BATES  et  al.  v.  RANSOME-CBUMMBT  CO. 
et  al.   (CHt.  2879.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  August  15,  1919.  Re- 
hearing Denied  by  Supreme  Court  Oct.  13, 
191^.) 

1.  Afpeai.  ano  xiaoa  ^aB347(l)-^0GEET  or 

JUDOlCEKT  KNTKT  XMPOBTB  KOTICB  TO  JJX 
raSSONB  ZHTKBBSnn. 

Under  Code  Civ.  Proc.  SS  600.  659,  939,  as 
amended  by  St.  1915,  pp.  201,  205,  207,  the 
time  of  serving  notice  of  motion  for  new  trial 
and  proposed  bill  of  exceptions  depends  on 
service  of  notice  of  entry  of  judgment,  while 
time  to  appeal  begins  to  run  from  entry  of 
judgment  when  docketed,  and  the  docket  i«  a 
public  record  importing  notice  to  all  parHes 
interested  (Go^e  Civ.  Proc.  iS  668,  671,  GTS. 
673). 

2.  Appeal  AND  bebob  ^=j345(1)— Motion  for 

NEW  TBIAL  AFTEE  TIMB  TO  APPEAL  DOES  NOT 

EXTEND  TIKE. 

Where  no  appeal  was  taken  within  60  days 
after  entry  and  docketing  "of  judgment,  and  at 
the  expiration  of  such  60  days  no  new  trial  pro- 
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ceedings  wen  pending,  the  ri^t  to  appeal  vaa 
lofit,  tUthousb  a  motion  for  a  new  trial  was 
Bubaeijuently  filed  and  overmled,  in  view  of 
Code  Civ.  Proc^  SS  ^50,  669,  939,  aa  amended 
b7  St  1915,  pp.  207,  201,  206. 

8.  CONBTITUTIOKAti  LAW  «S»31&— StATE  AF- 
FELUTK  FBOCEDUBB  IB  WITHIN  I^OISLATIVE 
CONTROL. 

The  construction  of  Code  Civ.  Proc.  {  939, 
as  amended  St.  1915,  p.  205,  as  not  permit- 
ting a  motion  for  new  trial  Sled  after  time  for 
an  appeal  from  tbe  judgment  had  expired,  to 
extend  the  time  in  which  to  appeal,  is  not  m 
violation  of  Conat.  U.  S.  art.  14,  {  1,  relating 
to  due  process. 

4.  Appeal  and  khbob  #s»346(1) — JupoHENx 

FINAL  dN  FAILURE  TO  APPEAL  OB  MOTE  FOB 
HEW  TBIAI,  WITHIN  BIXTT  DATS. 

Hie  contention  that,  ao  long  as  defendanf  a 
right  exists  to  move  for  new  trial  or  to  vacate 
tiie  judgment,  it  does  not  become  final,  cannot 
be  sustained  since  onder  Code  Civ.  Proc.  Si  659, 
939,  as  amended  by  St.  1915,  pp.  201,  205,  up- 
on failure  within  60  days  after  the  entry  of 
judgment  either  to  appeal  or  to  commence  pro- 
ceedings for  new  trial,  the  Judgment  becomes 
final. 

Appeal  from  Superior  Cour^  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  Amy  Bates  and  others  against 
the  Bansorae-Crummey  Company  and  anoth- 
er. Judgment  for  plafntUIs,  and  d^endaDts 
appeal.  Appeal  dismissed. 

B.  U.  F.  Soto,  of  San  Francisco,  for  appel- 
lants. 

Beggs  &  McOomlBh,  of  San  Jose,  fbr  re- 
spondents. 

BBITTAIN,  J,  Amy  Bates  and  10  other 
property  owneis  sued  the  Bansome-Crammey 
Company,  a  corporation,  and  Louis  Lights- 
ton,  treasurer  of  tbe  of  San  Joae*  to 
quiet  title  to  their  re^iectiTe  properties  and 
for  an  injnnctlon  restraining  the  defendants 
from  Interfering  with  the  plaintiffs'  proper- 
ties or  asserting  any  interest  therein  or  lioi 
thereon.  Lotds  LlghtatMi,  as  treasurer,  filed 
a  disclaimer.  The  Bansome-Crumm^  Com- 
pany answered,  and  by  way  of  ciDss-com- 
plalnt  sought  to  estaUlsh  the  lien  of  a  street 
assessment  and  the  raliditr  of  bonds  issued 
to  represent  the  asse^mmts  on  the  respec- 
tive parcels  of  land  of  the  plaintiffs.  After 
answer  to  the  cross-coraplalnt,  the  case  was 
tried,  findings  responsive  to  the  issues  of  fact 
were  signed,  and  as  a  conclusion  of  law 
therefrom  the  court  determined  the  plaintiffs 
were  entitled  to  a  judgment  and  decree  quiet- 
ing their  titles.  The  appeal  by  tbe  defend- 
ants is  from  the  Judgment  entered  pursuant 
to  the  decision. 

At  the  outset  the  court  Is  met  with  the 
claim  on  the  part  of  the  respondents  that  the 
appeal  was  not  taken  In  time.  If  this  claim 
is  weU  founded  in-law,  this  court  has  no 
Jurisdiction  of  the  aiveal,  and  cannot  con- 


sider any  error  claimed  to  ha^  1>eea  made 
by  the  trial  court  The  Jurisdictirai  c£  the 
trial  court  to  render  its  Judgment  is  not 
questioned.  It  has  always  been  held  that 
an  appeal  from  a  Judgment  taken  after  the 
time  limited  by  the  statute  to  appeal  cannot 
be  considered  and  must  be  dismissed.  Gray 
V.  Palmer,  28  Cal.  416 ;  Contra  Costa  v.  Soto^ 
138  Cal.  57,  70  Pac  1019.  A  moUon  for  a 
new  trial  la  a  proceeding  distinct  from  that 
of  an  appeal.  Under  a  former  statute,  even 
after  the  filing  of  a  i|tay  bond  on  appeal,  the 
trial  court  had  power  pending  the  appeal  to 
grant  a  new  trial.  I^nowles  v.  Thompson, 
133  Cal.  245,  65  Pac  468;  Union  Collection 
Co.  V.  Oliver,  162  CftL  755, 124  Pac.  435.  The 
result  of  an  order  granting  a  new  trial  was 
to  set  the  entire  case  at  large  and  to  give 
the  trial  court  authority  to  try  the  case 
anew.  Miller  &  Lux  v.  Enterprise  etic.,  Ca, 
169  Cal.  419,  147  Pac.  567. 

[1]  In  1915  the  Legislature  amended  sec- 
tions 650,  659,  and  9.S9  of  the  Code  of  Civil 
Procedure.  St.  1915,  pp.  201, 205, 207.  Under 
section  650,  wben  a  party  desired  to  have 
exceptions  taken  at  the  trial  settled  In 
a  bill  of  exceptions,  he  might  at  any  time 
within  10  days  after  notice  of  the  entry  of 
the  Judgment,  or  such  further  time  as  might 
be  allowed,  serve  his  proposed  bill  of  excej>« 
tions.  If  be  intended  to  move  for  a  new 
trial,  he  was  required  within  10  days  after 
receiving  notice  of  the  entry  of  the  Judg- 
ment to  file  with  Oie  clerk  and  serve  upon 
tbe  adverse  {tarty  a  notice  of  bis  Intention 
so  to  mov&  Oode  Clr.  Proc.  |  He 
might  appeal  from  the  Judgment  within  60 
days  after  its  oitry;  but,  if  proceedii^  on 
motion  for  a  new  trial  were  pending,  the  time 
to  aj^al  from  the  Judgment  was  extaided 
for  30  days  after  the  detmnlnatlon  of  the 
new  trial  proceedings.  Code  Civ.  Proc  | 
M9.  Section  963  of  the  Code  of  CflvU  Proce- 
dure was  also  amended  (St.  1910,  p.  20%,  and 
the  privilege  ot  appealing  from  a  new  trial 
order,  except  In  specific  cases  of  which  this 
is  not  one,  was  withdrawn.  In  summarizing 
these  provisions  of  the  COde,  reference  has 
bPen  made  only  to  those  relating  to  cases 
tiled  by  the  court  without  a  Jury, 

[2]  Under  these  amended  sections  the  time 
of  serving  ncMice  of.  motion  for  a  new  trial 
and  to  pn^Kffie  a  hill  of  exceptions  is  made 
dependent  upon  the  service  of  notice  Of  the 
entry  of  the  Judgmoit,  while  tbe  time  to 
appeal  begins  to  run  from  the  time  of  entry 
of  Judgment  The  Code  provides  that  upon 
the  entry  of  the  Judgment  It  shall  be  docket- 
ed, and  when  so  docketed  the  Judgment  be- 
comes a  lien  upon  the  real  proi>erty  of  the 
Judgment  debtor.  The  docket  Is  a  public 
record,  and  es  such  imparts  notice  to  all 
persons  interested.  Code  Civ.  Proc.  S§  66^ 
671,  672,  and  673.  The  party  aggrieved  by  a 
Judgment  under  these  amended  provisions  of 
tbe  statutes  was  giv^  the  election  of  oppeal- 
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log  directly  witbln  60  days,  from  the  «itry 
of  the  Judgment,  or,  If  be  desired  to  move 
either  for  a  new  tilal  or  to  vacate  the  judg- 
mait  in  the  trial  court,  he  might  do  ao.  If 
he  did  80  witliln  the  00  days  allowed  tw  an 
nppeal,  the  time  within  which  be  might  ap- 
peal was  extoided  automatically  until  30 
days  after  the  determination  of  the  new  trial 
proceedings.  No  snch  provision  for  extension 
<a  time  waa  made  in  the  statute  because  of 
the  pendCTcy  of  proceedings  to  vacate  the 
JdUgment  on  tite  ground  that  the  ocmciiisions 
of  law  were  not  supported  by  tiie  findings. 
The  losing  party  was  not  reqiiired  to  move 
for  a  new  trial,  until  he  received  notice  of  the 
vntry  of  the  Judgment,  unless  the  record 
showed  he  bad  waived  audi  notice.  -He  was 
not  required  to  wait,  however,  until  be  recelT- 
ed  Oie  notice  <tf  entry,  but  might  have  given 
notice  of  bis  intention  to  move  for  a  new  trial 
at  any  time  after  Judgment  QC  bis  own  mo- 
tioD,  therefore,  he  might  have  extended  the 
time  wttbln  wbitSi  to  appeal  by  serving  no- 
tice of  motion  for  new  trial  at  any  time 
within  the  80-day  Umltetlon  tor  appeal,  even 
though  he  had  not  received  notice  of  the  en- 
try of  the  Jadgment.  If  at  the  expiration  of 
the  6(^y  polod  witbln  which  an  appeal 
mls^t  be  taken,  no  notice  of  intention  to 
more  for  a  new  trial  was  given ;  in  other 
words,  it  there  was  no  proceeding  for  a  new 
trial  poidlng,  the  time  to  appeal  from  the 
Judgment  elapsed,  and  the  privilege  of  ap- 
pealing from  the  Judgment,  or  of  having  a 
new  trial  order  reviewed  oa  appeal,  terminat- 
ed. There  Is  no  statutory  requirement  by 
which  the  prevailing  party  In  a  suit  Is  re- 
quired to  give  notice  of  the  entry  of  the 
Jodgmoit.  Because  there  Is  no  8u<di  provl- 
Bi<Hi,  the  lodgment  debtor  might  in  effect 
Indefinitely  extend  the  time  of  appeal  by 
waiting  until  he  was  served  with  notice  of 
the  entry  of  judgment,  and  might  appeal 
from  the  Judgmoit  at ,  the  expiration  of  6 
months  or  a  year,  or,  for  that  qiatter,  10 
years,  from  Its  entry.  If  It  should  be  held  that 
the  right  of  appeal  does  not  terminate  at  the 
expiration  of  60  days  after  the  entry  of  Judg- 
ment, if  DO  proceedings  for  a  new  trial  are 
then  pending. 

In  the  particular  case  the  findings  of  fact 
and  conclusions  of  law  were  filed  October  19, 
1915.  Judgment  was  entered  Xorember  24, 
1915.  The  60  days  within  which  an  appeal 
mlf^t  bare  been  takea  expired  January  23, 
1016.  Notice  of  Intention  to  move  for  a  new 
trial  was  dated  and  presumably  served  Feb- 
ruary 21,  1016,  or  29  days  after  the  time  to 
appeal  from  the  Judgment  had  expired,  with- 
out new  trial  proceedings  having  been  com- 


menced. Motion  tar  new  trial  was  denied 
April  14,  1016,  and  notice  of  appeal  was 
served  and  filed  April  24, 1916,  or  more  than 
3  months  after  the  time  to  appeal  had 
elapsed. 

On  behalf  of  the  appellante  it  is  argued 
that  under  the  rule  of  liberal  construction 
doubtfnl  dauses  aflectlfig  tbe  ri^t  of  appeal 
should  be  construed  in  favw  of  the  right.  It 
does  not  appe&r  that  the  language  of  section 
830  is  doubtful.  It  provides  that  the  appeal 
shall  be  token  wlttiln  60  days,  but  the 
tdme  is  extended  If,  or  as  the  appellante  con- 
tend, when,  new  trial  proceedings  are  pend- 
ing. In  the  presoit  ase  no  audi  proceedings 
were  poidlng  when  the  time  of  appeal 
elapsed. 

19}  It  is  argued  that  under  the  construc- 
tion glren  to  secUoai  939  of  toe  Code  of  Civil 
Procedure  It  Is  unconstltuticmal,  as  in  vl<^- 
tlon  of  section  1  of  artlde  14  of  the  CuisB- 
tutifHi  of  the  United  Stetes,  because  the  ap- 
pellante are  deprived  of  their  property  with- 
out due  process  ot  law  and  are  denied  egual 
protection  of  the  laws.  Similar  contentlDns 
have'  failed  to  meet  the  api«oval  of  courto. 
The  matters  ot.  motl(ms  tor  new  trial  and 
anwal  are  ntirdy  within  the  control  of  tbe 
L^flslatuie.  It  n^t  altogeOer  abolish  fhe 
right  to  move  tor  a  new  trial,  as  it  has 
aboUsbed  the  iirivll^  ei  appealing  from  an 
order  made  upon  a  motion  for  a  new  trial. 
Lancd  v.  Postlethwolte,  172  Oal.  S!8, 196  iTac. 
486;  Woodruff  Golyear,  172  CaL  440,  106 
Pac.  475. 

[♦]  It  is  argued,  because  It  is  the  duty  of 
the  plaintiff  diligeiitly  to  prosecute  an  action 
to  a  finality,  that  so  l<Hig  as  the  righ^  of  the 
def«idant  to  move  tor  a  new  trial  pr  to 
more  to  vaoite  the  Judgment  exists,  it  does 
not  become  final;  but  cltetion  of  authority 
Is  not  necessary  to  support  the  statement 
that  tor  the  purposes  of  appeal  the  Judgment 
is  final  under  tbe  exiwess  terms  of  the  stetute 
as  soon  as 'it  is  entered.  VThea  the  jdefeodant 
falls  within  60  days  after  the  entry  of  Judg- 
ment either  to  appeal  or  to  commence  pro- 
ceedings for  a  new  trial,  the  Judgment  be- 
comes final  for  all  purposes  at  the  expiration 
of  tbe  60-day  period.  The  matters  deter- 
mined are  res  Judlcate,  and  under  the  rule 
of  United  States  v.  Throckmort<Hi,  09  V.  S. 
61,  25  Za  Ed.  03.  An  appeal  from  such  a 
Judgmoit  Is  not  within  tbe  provisions  of  the 
stetote,  and  reste  no  Jurisdiction  in  tlie  ap- 
pellate court. 

The  appeal  Is  dismissed. 

We  concur:  LANGDON,  P.  J.;  HAVEN,  J. 
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ANDERSON  t.  ADLER  et  aL    (Civ.  SOOS.) 

(District  Court  of  Appeal,  First  District,  IHvl- 
tion  1,  California.  Aug.  20,  1919.  Rehear- 
ing Denied  by  Suprone  Coart  Oct  16,  1919.) 

1',  Apfeai,  and  ebroe  <S=>110 — Obdeb  dent- 
inq  motion  fob  hew  tbial  not  bbtibwa- 

BLE. 

'  St  1916,  p.  209,  ameoding  Code  of  Civ. 
Proc.  I  963,  does  not  allow  an  appeal  from 
an  order  denying  a  motion  for  new  trial,  and 
such  an  appeal  muat  be  dismissed. 

2.  I4ANDLOBD  AND  TENANT  $=>33— FlNOINO  OF 
MODIFICATION  OF  LEASE  BT  EXECUTED  OKAI. 
CONTBACT  SUSTAINED  BT  EVIDENCE. 

Id  an  action  to  foreclose  a  chattel  mortgage 
given  by  a  tenant  to  secure  payment  of  rent 
a  finding  that  defendants  were  excused  from 
fall  performance  of  lease  terms  1^  reason  of 
an  executed  oral  agreemoit  modifying  the  tenns 
of  the  original  contract  Md  snpported  by  the 
evidence. 

8.  CONTBACT8  «=>238(2)  —  EXEGDIXD  ORAL 
AQBKEkENT  IS  OHS  WHOBB  TEBUS  BXVM  BEEN 

Civ.  Code,  {  1698,  j^vtdes  thqt  "ft  con- 
tract in  writing  may  be  altered  by  a  contract 
in  writing,  or  by  an  executed  oral  agreement, 
and  not  otherwise,"  and  an  "executed  agree- 
ment" la  one  the  terms  of  which  have  been 
fully  performed. 

[Ed.  Note.— For  other  definitions,  sea  Words 
and  Phrases,  First  and  Seccmd  Series,  Executed 
Contract] 

4.  CoNiBACTS  «=»237(1)— Oral  uodificatIon 

OF  X.EASB  BASED  ON  SUFFICIENT  CONSIDERA- 
TION. 

An  agreement  adding  to  the  terms  of  an 
existing  agreement  between  the  same  parties, 
and '  by  which  new  and  onerous  terms  are  im- 
posed upon  one  of  the  parties,  without  any 
compensating  advantage,  requires  consideration 
to  support  It. 

Appeal  from  Saperlw  Ooiirt,.8aii  Dt^ 
Oounty ;  -  W.  A.  81oane,  Judge. 

Action  by  J.  M.  Anderson  against  3.  R. 
Adler  and  others.  Prom  judgment  for  plain- 
tiff for  less  relief  than  demanded  and  from 
an  order  denying  plaintiff's  motion  for  new 
trial,  plaintiff  appeals.  Appeal  from  order 
denying  motion  for  new  trial  dismissed,  and 
judgment  affirmed. 

Wriest,  Winuek  &  McKee,  of  San  Diego, 
for  appellant 

A.  J.  Slorganstem,  of  San  Diego,  for  re- 
spondents. 

WASTE,  P.  J.  Plaintiff  bronght  tUs  ac- 
tion to  foreclose  a  chattel  mortgage,  given  to 
secure  the  fiayment  of  the  term  rent,  and 
Installments,  to  become  due  under  a  lease  of 
of  a  hotel  building  in  San  Diego,  alleging 
the  sum  of  ?13,S00  to  be  due  and  unpaid  on 
account  of  such  rents.  The  trial  court  found 
that  the  terms  of  the  original  lease,  as  to  tlie 


amount  of  Qie  rent  Qierdn  reserved,  had 
been  modified  by  an  executed  oral  agreement 
and  entered  Its  decree  and  Judgment  in  favor 
of  plaintiff  foreclosing  the  mortgage  for  tbe 
warn  of  $3333.35,  with  interest  attonieiy's 
fees,  and  costs. 

Upon  the  entry  of  this  judgment  plaintiff 
filed  a  notice  of  Intention  to  move  for  a  new 
trial.  This  proceeding  was  decided  by  tbe 
court  below  on  June  19, 1916.  the  coi^rt  deny- 
ing sold  motion.  Plaintiff  filed  notice  of  ap- 
peal, both  from  tbe  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 

[1]  The  amendment  of  ldl5  to  section  968 
ot  the  Code  of  Civil  Procedure  (Stats.  1016, 
p.  209)  does  not  allow  an  appeal  from  an  or- 
der drying  a  motion  for  new  trial.  So  tur 
as  that  appeal  is  concerned,  it  Is  unautbor- 
Ized  and  must  be  and  is  dismissed.  Gray  t. 
Cotton,  174  Cal.  2S6,  162  Pac.  1019. 

[2]  Appellant's  contention  on  anieal  la  that 
tbe  court  erred,  In  law  and  fact,  in  finding, 
as  it  did,  that  defendants  were  excused  from 
full  performance  of  the  terms  of  tbe  lease 
in  qnestion  by  reason  of  an  executed  oral 
agreement  materially  (Aanglng  the  terms  of 
the  original  contract 

Tbe  lease  was  for  a  period  of  ten  years,  at 
a  term  rental  of  $150,000,  payable  In  monthly 
Installments  of  $1,260.  The  building  was  to 
contain  approximately  100  rooms,  with  salt- 
able  dnd  sufficient  balls,  light  courts,  and 
light  rooms,  and  a  lobby,  or  entrance',  to  said 
building.  As  part  of  the  consideration  for 
the  mafetng  of  the  lease,  the  lessees  wer«  to 
furnish  and  equip  the  building  for  hotel  pur- 
poses, and  were  to  give  a  chattel  mortgage, 
upon  the  fnrnishlnga  and  equipment  to  the 
amount  of  $10,000,  as  security  for  the  term 
rent  installments  of  rent,  and  peiformance  of 
the  other  conditions  of  the  lease. 

The  alleged  oral  modification  may  be  sum- 
marized as  follows:  Instead  of  a  building 
containing  approxlmat^y  100  rooms,  tbe 
lessor  provided  one  containing  only  ftb  rooms. 
When  the  lessees  discovered  this  discrepancy, 
they  refused  to  go  on  with  the  lease,  furnish 
the  building  or  pay  the  rent  reserved.  The 
lessor  then  agreed  to  waive  that  portion  of 
the  lease  providing  rentals,  and  agreed  with 
the  lessees  that  if  they  were  unable  to  pay 
the  rent  reserved  the  lessor  would  meet  the 
conditions  and  would  waive  the  douse,  or 
provision,  of  the  lease  relotlng  to  the  pay- 
ment of  rent,  and  would  accept  as  rental, 
under  such  conditions,  such  a  sum  of  money 
from  time  to  time  as  defendants  could  pay 
out  of  tbe  proceeds  of  the  business,  and  that 
he  would  demand  only  such  rental  as  would 
enable  defendants  to  make  a  profit  out  of 
tbe  business. 

Pursuant  to  this  agreement,  so  the  trial 
court  found,  the  deal  was  consummated  and 
the  lessees  enterad  Into  the  occupancy  and 
possession  of  the  building,  equipped  and 
operated  a  flrst-clasa  hotel.    They  kept  the 
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operating  expenaea  as  low  as  possible,  and 
■  for  a  Dumber  of  months  paid  plaintiff  what- 
ever balance  remained  on  £and  for  receipts, 
nft«  paying  said  expenses  of  opentfon,  and 
cost  of  keeping  up  the  equlpmoit  The  plain- 
tiff received  and  accepted  said  balances  as 
and  in  fnll  satisfaction  of  all  rentals  due 
from  defendants  from  February,  1014,  to,  and 
including,  the  24th  day  of  Scqitember,  1914. 

Upon  these  findings  the  court  based  its 
conclusion  and  judgment  that  the  defMidants 
had  paid  the  rent  of  the  premises  for  the 
months  of  February  to  September  24,  1914, 
and  gave  Jndgmmt  for  the  plaintiff  for  the 
amount  due  by  vay  of  rent  from  the  last- 
named  date  to  December  IB,  1014,  at  which 
tirae  plaintiff  re-mtered  the  premises.  It 
is  conceded  thAt  the  rent  was  not  inld  ae^ 
cording  to  the  terms  of  the  lease,  and  that 
but  for  the  allured  modification  of  the  lease 
and  chattel  mortgage  the  rent  tor  the  months 
Juat  spedfled  was  not  paid. 

The  flndbigB  of  the  trial  court,  which  we 
bare  Just  briefly  summarised,  indicate  that 
there  was  an  executed  oral  modiflcatton  of 
tbB  wrlttoi  agreement  of  leaser  and.  so  far  as 
this  conation  Is  conoetned,  it  only  ronalns 
to  determine  whetiier  or  not  tiuT  evidence 
snpporta  the  findings.  Without  statli^  the 
testimony,  we  are  of  the  opinion  fliat  it  does. 
While  the  testimony  of  tlie  plaintiff  tmds  to 
strongly  negative  the  evidence  on  the  part 
of  the  defendants  bearing  on  the  alleged  oral 
modification  of  the  lease,  in  another  sense  It 
eives  color  and  support  to  defendante^  claim. 
He  admits  the  giving  of  rebates  on.  Ihe  n>nt 
for  a  period  of  mtrnths,  and  tot  tbe  period 
from  E^mary  to  S^tember,  In  the  year 
1014,  accepted  and  credited  as  rent  many 
small  sums,  in  explanatlcm  of  whldi  Act 
he  teatifled  he  had  agreed  that  when  defend- 
ant collected  the  money  they  would  turn  it 
In  In  weekly  payments,  Instead  of  paying  In 
advance  at  the  first  of  the  month.  But, 
whatever  conflict  may  have  arisen  in  the  evi- 
dence, and  the  credibility  to  be  given  to  the 
respective  parties  and  tttelr  witnesses,  was 
for  the  trial  court  to  determine. 

[I]  "A  contract  in  writing  may  be  altered 
by  a  contract  in  writing,  or  by  an  executed 
oral  agreement,  and  not  otherwise.**  Civ. 
Code,  i  1698.  An  ^'executed  agreement**  la 
■one  the  terms  of  which  have  been  fully  per- 
formed. Henehan  v.  Hart,  127  Cal.  6R6,  657, 
60  Pac.  426. 

When  therefore  the  trial  court,  on  snffl- 
<Aeat  evidence,  found  the  existence  of  an  exe- 
cuted oral  contract  modifying  the  terms  of 
the  original  lease  as  to  the  rent,  and  further 
found  that  It  had  been  ftilly  performed,  it 
finally  settled  the  Issues  of  this  case.  The 
cases  dted  by  appellant  on  this  subject  deal 
wltli  executory  and  not  executed  contracts. 

[4]  ^Ihere  can  be  no  doubt  of  the  principle, 
contended  for  the  appellant,  that  an  agree- 
ment adding  to  the  terms  of  an  existing 


agreement  between  the  same  parties,  and  Iqr 
which  new  and  onerous  terms  are  imposed, 
upon  fflie  of  the  parties,  without  any^  compeu- 
eating  advantage,  rcQuirea  consideration  to 
support  it.  But  Uiis,  of  course,  may  consist 
either  in  a  new  consiaeratlcm,  or  in  some  fiiv- 
oraUe  mocUficatlon  of  the  original  contract 
Main  Street,  eta,  Co.  t.  U  A.  Traction  Co., 
129  Cal.  801,  306,  61  Fac.  937.  The  evidence 
In  this  Case,  on  which  the  court  based  Its 
findings,  shows  that  the  oral  agreement 
which  became  executed  was,  by  both  parties 
to  the  lease,  regarded  as  a  most  favorable 
modification  of  the  original  contract,  by  the 
lessor  mnch  mme  preferable  than  having  an 
empty  hotel  on  his  hands,  and  by  the  lessees 
as  affording  them  an  opportunity  to  make  a- 
proflt  out  of  the  TCuture. 

There  Is  nothing  in  the  contention  of  appel- 
lant that  the  executed  oral  agreement,  prov- 
ed in  this  case^  for  the  purpose  of  altering 
the  previously  written  lease,  does  not  require 
to  be  done,  or  suffer,  sMQethlng  not  required 
to  be  done,  or  suffered,  by  the  terms  of  the 
writing. 

The  judgment  la  affirmed. 


We  concur:  BIOHARDS, 
GAN,  J. 


KEBRI- 


In  re  MARSHALL'S  ESTATE.    (Civ.  206O.> 

(District  Court  of  Appeal,  First  District.  Divi- 
sion 1,  California,   Aug.  14,  1919.) 

1.  DisoEifT  AND  DXffraiBirnoN  ®=nl  — Taxa- 
tion ^»858— Statute  or  scccesbion  db- 

TKBHINES  HEIBSHIP  AND  ZJABIUTT  fOB  TAX. 
Under  CaliforDia  law  the  right  of  heirship 
in  an  intestate's  estate  is  founded  on  the  stat- 
ute of  succession,  and  such  statute  must  b« 
looked  to,  to  measure  the  rights  and  obligations 
of  a  person  as  heir  of  a  decedent's  estate  for 
the  purposes  of  fixing  the  inheritance  tax  due 
the  state. 

2.  DBSCEKT  and  DISTBIBtJTIQN  «S»14— HUB-' 
BAND  AND  WIFE  4=»274(1)— InHEBITANCE  OV 
STEFDATJOHTBB  ON  DEATH  07  STEPFAIHEB  IN- 
TESTATE, 

Under  Civ.  Code,  8  1386.  subd.  8,  a  step- 
daughter succeeded  to  the  title  to  any  estate 
vested  in  her  stepfather  at  the  time  of  liia 
death,  he  having  died  intestate,  so  far  as  such 
estate  conristcd  of  eommanity  property  of  his 
predeceased  spouse,  the  daughter's  mother,  and 
himself,  or  of  separate  property  which  he  had 
inherited  from  such  predeceased  spouse. 

3.  Descent  and  distbibution  ^=>14r— Source 
OF  title  uatebial  in  detebuinino  nEIBS 
OF  intestate  widoweb. 

The  source  of  the  title  of  a  widower  who 
has  died  intestate,  whether  or  not  from  his  pre- 
deceased wife,  is  immaterial,  so  far  as  the  ex- 
tent of  his  estate  In  his  property  Is  concerned ; 
but  the  source  of  his  title  is  material  in  estab- 
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Uahing  Um  Identity  of  bis  heln,  a  tt^ 
daughter,  under  CIt.  Code,  S  iS86,  sobd,  8. 

4.  TuuTZOir  «s>87Sa>,  886%  —  Sispdaugh- 

TEB  TAKXHO  AS  BSIB  OF  SISPVATHEB  UA- 
BLE  rOB  INHEBZTAKCB  TAX. 

Hie  itepdanshter  of  a  widower,  who  dies 
Intestate,  leaving  property  which  had  been  ei- 
ther community  property  or  eeparate  property 
of  his  deceased  spouae,  and  which  he  had  in- 
herited, under  Civ.  Code,  S  1401,  as  it  existed 
prior  to  the  amendment  of  1910,  which  property, 
under  section  1386,  subd.  8,  goes  to  the  step- 
daughter, Ukea  as  an  heir  of  her  stepfather, 
and  as  a  stranger  to  him,  and  must  pay  a  6 
per  cent,  inheritance  tax  on  the  balance  left 
after  her  exemption  of  $S00,  ai  provided  in  In- 
heritance Tax  Act,  I  4,  sabd.  4,  and  section  6, 
subd.  6. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Gea  E.  CSiurcta,  Judge. 

In  the  matter  of  the  estate  of  Thomas  E. 
Marshall,  deceased.  From  an  order  deter- 
mining the  amount  of  the  inheritance  tax 
due  the  state  from  Marjorie  O'Neill,  sole  heir, 
there  is  an  appeal.  Order  reversed,  and  trial 
court  directed  to  everrule  objections  to  the 
report  of  the  Inheritance  tax  appraiser,  and 
to  make  ita  order  confirming  report  and  fix- 
ing tax. 

Robert  A.  Waring,  J.  Paul  MiUer,  Jaa.  At- 
terldge,  and  Adrian  C.  Stanton,  all  of  Sacra- 
mento, for  a]n>dlant 

Haven  &  Atheam,  oC  San  Frandsco,  for 
respondoit. 

BARDIN,  Judge  pro  tem.  This  la  an  ap- 
peal from  an  oiAet  determining  the  amount 
<tf  Inheritance  tax  due  the  state  of  Califor- 
nia from  Marjorie  CNeill,  the  respondent 
herein,  and  sole  heir  of  the  estate. 

There  Is  no  controvert  about  the  Uxta  ot 
the  case,  and,  so  far  as  they  are  pertlomit  to 
this  appeal,  may  be  bri^y  stated  as  follows: 
Thomas  B.  Marshall  died  Intestate,  leaving 
as  hlB  eatLn  estate  property  which  had  ei- 
ther been  the  community  vrapexty  of  himself 
and  hla  predeceased  spouse,  Delia  Marshall, 
or  property  whl<A  had  f (wmerly  been  the  sep- 
arate property  of  such  predeceased  spouse, 
and  which  he  had  Inherited  upon  her  demise. 
Marshall  and  his  spouse  left  no  Issue  of 
their  bodies,  but  Delia  Marshall  left  an  only 
child,  named  Marjorie  O^elU.  This  child 
was  never  adopted  by  Thomas  E.  Marshall, 
nor  did  he  ever  stand  In  the  mutually  ac- 
knowledged relation  of  a  parent  to  such 
child,  and  she  Is  not  a  grandchild  of  Thomas 
E.  Marshall,  and  is  a  stranger  in  blood  to 
him. 

The  sole  gnestlon  Involved  In  this  appeal 
Is  this:  Is  Marjorie  O'Xelll  entitled  to  the 
exemption  of  $10,000  provided  for  by  suhdl- 
viston  2  of  section  6  of  the  Inheritance  Tax 
Act,  chapter  589  of  the  Statutes  of  1017,  and 
to  the  1  per  coit.  rate  on  the  balance  of  her 
Inheritance  as  provided  by  subdivision  1  of 


section  4  of  said  act,  or  Is  she  «ititled  to  an 
exemption  of  $500  only,  as  provided  In  sub- 
division 6  of  section  6  of  the  same  act,  and 
required  to  pay  a  tax  -of  9  per  cent,  on  the 
balance  of  her  inheritance,  aa  provided  in 
subdivision  4  of  section  4  thereof?  In  other 
words,  is  the  amount  of  the  Inheritance  tax 
to  be  paid  by  Marjorie  O'Neill  to  be  detei^ 
mined  upon  the  theory  that  she  takes  from 
Delia  Marshall,  or  from  Thomas  B.  Marshall, 
and  as  a  stranger  to  his  blood? 

[1-3]  It  is  fundamental  that  under  our  law 
the  right  of  heirship  In  an  intestate's  estate 
is  founded  upon  the  statute  ot  succession, 
and  It  is  to  that  statute  that  we  must  look 
in  order  to  measure  the  rights  and  obligations 
of  Marjorie  O'Neill  as  on  heir  of  the  estate 
of  Thomas  E.  Marshall,  It  is  clear  from  the 
facts  that,  under  the  provisions  of  subdivi- 
sion 8  of  section  1386  of  the  Civil  Code,  con- 
sidered in  connection  with  the  Introductory 
portion  of  the  section,  Marjorie  O'Neill  suc- 
ceeded to,  and  there  must  be  distributed  to 
her,  the  tlt;le  to  any  estate  vested  In  Thomas 
E.  Marshall  at  the  time  of  his  death;  he 
having  died  intestate,  so  far  as  such  estate 
consisted  of  community  property  of  his  pre* 
deceased' £G;>ouse  and  himself,  or  of  separate 
property  which  he  had  inherited  from  such 
predeceased  spouse.  Kespoudent's  title  to 
such  property  would,  of  necessity,  be  derived 
from  the  estate  of  Thomas  E.  Marsholl,  for 
under  section  1401  of  the  Civil  Code,  as  It 
existed  prior  to  the  amendment  of  1910,  it 
was  provided  that  "upon  the  death  of  the 
wife,  the  entire  community  property,  with- 
out administration,  belongs  to  the  surviving 
husband."  Mr.  Marshall  became  the  abso- 
lute owner  of  the  community  property  from 
the  moment  of  the  d«ith  of  bis  wife.  It  was 
never  any  part  of  his  deceased  wife's  estate. 
Estate  of  Klumpke,  167  CaL  416.  139  Pac. 
1062.  And  the  title  to  the  common  property 
having  passed  absolutely  to  the  present  in- 
testate, as  well  also  such  of  the  separate 
estate  of  his  predeceased  spouse,  as  was  set 
out  In  the  report  of  the  Inheritance  tax  ap- 
praiser, then  whatever  title  would,  by  virtue 
of  subdivision  8  of  section  1386  of  the  CIvU 
Code  pass  to  Marjorie  O'Neill  must  go  di- 
rectly to  her  from  the  estate  of  Thomas  E. 
MarshalL  The  source  of  his  title  Is  Immate- 
rial so  far  as  the  extent  of  his  estate  in  sucl^ 
property  is  concerned;  but  the  source  of  his 
title  would  be  material  In  establishing  the 
identity  of  his  heirs  under  subdivision  8  ef 
the  section  last  referred  to.  The  respond- 
ent's relationship  to  her  deceased  mother 
would  be  the  determining  factor  in  establish- 
ing her  status  as  an  heir  of  Thomas  E.  Mar- 
shall; but  the  title  to  the  property  she  Is 
entitled  to  receive  by  reason  of  that  status 
would  not  relate  back  for  Its  origin,  to  her 
mother.  It  would  come  directly  to  her  from 
her  stepfather.  She  would  take  as  the  heir 
of  MarshalL   Estate  of  Watts.  175  Pac.  415. 
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It  was  tile  Tlev  o£  nils  coort  In  tlie  case 
of  Wright  T.  Bohr,  182  Pac,  469,  In  whidi 
a  petition  for  hearing  in  the  Supreme  Court 
was  denii>d«  that  subdlvisiDn  8  of  section  1386 
of  the  Civil  Code  eatabliaSies  a  rate  of  sac- 
ceseton  aK>licable  In  the  qwdfled  oontli^en- 
des,  and  did  not  create  ia  limitation  upon 
tiie  power  of  the  surrlTlng  h<Ader  of 
community  property  to  convey  such  prop- 
erty, and  the  subdlvlBlon  of  ttie  section 
referred  to  fully  recognized  the  right  of 
the  owner  to  dispose  of  such  property  either 
by  gift  inter  vivos,  or  hy  last  will  and  testa- 
ment. And  this  court  previously  ezpresaed 
the  saide  views  in  the  case  at  Telrs  t.  Rob- 
erts, 179  Pac.  689,  In  which  It  was  unsuccess- 
fully contended  by  the  appellants  that  pro- 
ceeds of  the  community  property  held  by 
a  widow  should  be  regarded  as  held  in  trust  - 
for  the  issoe  of  her  predeceased  spouse  and 
herself,  and  that  under  the  provisions  of  sec- 
tion 1S86  of  the  CIvU  Code  d»  had  no  l^;al 
rl^t  to  make  a  transfer  of  the  property. 

[4]  Since  Marjorie  O'XelU  takes  as  an  heir 
of  MandiaU,  and  her  inheiit^oe  consists 
of  ^operty  to  whldi  he  had  the  fnll  and  un- 
conditional title,  there  seems  no  escape  from 
the  con(durion  that  die  takes  as  a  stranger 
to  him  and  that  she  eihoald,  therefore,  be 
compelled  to  pay  the  greater  tax.  Not  only 
do  we  believe  our  c<mclusIon  In  this  case  to 
be  in  entire  harmony  with  the  previous  de- 
dsions  of  this  court,  to  which  reference  has 
already  been  made,  but  also  to  be  In  fifll 
accord  with  ttxe  opinion  of  the  Supreme 
Gonrt,  as  to  ttM  effect  of  snbdlvlsoln  8  of 
secticm  1386  of  the  CM\  Code,  as  expressed 
In  Estate  of  Brady,  171  Cal.  1, 161  Pac.  275. 

It  follOMTs,  tlien,  Qiat  the  order  of  the  trial 
ccmrt,  modifying  ttie  r^rt  of  the  Inheritance 
tax  ai^ralser,  tihould  be  reversed,  and  Die 
trial  coort  be  directed  to  overmle  the  ob- 
jections to  said  report,  and  make  Its  order 
confirming  said  report  and  flxii^;  the  tax  as 
tliereln  provided.  It  is  so  ordered. 

.  We  concur:  WASTE,  P.  J.;  BICHABDS,  J. 


BUBKB  V.  NOBTON  et  aL   (Civ.  2965J 

(District  Court  of  Appeal,  Second  Dtstrfct,  Dl- 
virioii  2,  <^foniia.   Aug.  16,  1919.) 

1.  Landlobd  and  Teraut  «s:»108— Re-eittbt 
bt  ub80b  bblba8ino  lessee  fboic  fctube 
aocbuinq  bbnt8. 
The  retaking  of  the  premises  by  the  lessor 
releases  the  lessee  from  Bubsequently  accruing 
rents,  unless  tfie  lease  ecpressly  provides  oth- 
erwise, as  in  a  provision  that  for  fallare  to  ob- 
serve covenants  or  condition!  the  lessor  shall 
have  die  right  to  enter  and  at  hia  option  ter^ 
minate  the  lease. 


2.  Landiabo  Ann  nirAifx  ^103(2)— Dbola- 
BATiON  or  rOBFErrcBB  or  ueasb  fbovidznq 

FOB  BE-ENTBT  IK  ACTION  FOB  BBNT  EBBONB- 
OTJS. 

Where  a  landlord,  by  lease  providing  that 
for  breach  of  condition  he  might  re-enter  end 
at  his  option  terminate  the  lease  for  the  lee- 
see's  failnre  to  pay,  broaght  action  for  the  rent, 
the  trial  court  improperly  declared  forfeitnra 
of  the  lease,  which  also  provided  that  all  the 
remedies  given  the  lessor  w^e  cumulative. 

8.  LAITDI.OBD  AND  TENANT  €=al84(2) — SBCTUBI- 
TV    DBFOSnS     AFPLICABLE    TO  JUDOUENT 
FOB  ABBSABS  OF  BBNT. 
In  view  of  the  terms  of  the  lease,  Md,  that 
a  ^,000  security  deposit  made  by  the  lessees 
was  intended  to  be  applied  to  any  arrears  of 
rent,  so  that  the  trial  court  in  an  action  diere- 
for  properly  ordered  the  deposit  applied  to  sat- 
isfaction of  the  judgment. 

4.  Appeal  and  ebbob  «=»1163— Modifioatxon 
of  ebboneovs  juoghekt  bt  abvellmxk 

COURT. 

Where  the  trial  court  fully  ascertained  the 
rightB  of  the  parties  and  erred  merely  by  en- 
tering an  erroneous  jodgmeot,  the  duty  of  the 
appellate  court  is  to  modify  the  judgment  so 
as  to  finally  settle  the  controversy. 

Aitpeal  from  Superior  Court,  Los  Angeles 
County;  H.  D.  Gregory,  Judge. 

Action  by  Carleton  F.  Burke  against  I.  H. 
Nortou  and  others.-  From  the  Judgment, 
plaintiCT  appeals.   Modified  and  affirmed. 

Newlln  &  Ashburn,  of  Los  Angeles  (Eugene 
D.  Williams,  of  Lbs  Angeles,  of  counsel),  for 

appellant. 

Haas  &  Dunn^an,  of  Los  Angeles,  for  re- 
spondents. 

THOMAS,  J.  This  ia  an  action  brought  to 
recover  rent,  attorney's  fees,  damages,  and 
restoratloD  of  the  premises  held  by  the  de- 
fendants, I.  H.  Norton,  H.  Joe  Isaacs,  and 
M.  M.  Norton,  under  a  certain  lease  entered 
Into  by  them  with  the  plaintiff  on  July  12, 
1912,  for  a  period  of  seven  years  and  three 
months,  commencing  October  1,  1912,  and 
ending  December  31, 1919,  at  a  total  roital  of 
¥179,925  payable  in  certain  installments.  The 
defendants  entered  into  possession  of  the 
premises,  and  either  Uiemselves,  or  by  subten- 
ant, remained  in  poffiesslon  thereof  until  the 
filing  of  the  suit 

Bent  for  the  months  of  June,  July,  and  Au- 
gust, 1916,  amounting  in  all  to  f6,G2(^  was  not 
paid  when  due,  dr  at  all.  On  Jnly  27, 1916, 
the  plalntifF  caused  to  be  served  on  d^md- 
ant9  a  notice  requiring  tliat  within  20  days 
they  pay  said  rent  or  surrender  the  posses- 
sion of  the  premises;  and  also  caused  to  be 
served  upon  defendants  another  notice,  in 
similar  terms,  except  that  It  was  required 
that  within  3  days  th^  pay  said  rent  or  sur- 
render possession  of  the  premises.  The  de- 
,  fendents  did  neither.  Thereafter,  and  on  An- 
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guat  20,  1916,  this  action  was  filed.  Default 
of  all  the  defendants,  except  the  three  above 
named,  with  whom  the  lease  was  made,  htLT- 
log  been  regnlarly  entered,  and  said  defend- 
ants having  answered,  trial  was  had,  asd 
judgment  rendered  for  plalptlff  In  the  sum^  of 
¥5,770,  Including  f2S0  attorney's  fees.  The 
judgment  also  provided: 

"That  the  said  judgment  is  subject  to  a  cred- 
it of  $5,000.  and  subject  to  another  credit  of 
J175." 

It  also  contained  the  further  provision: 

"That  the  agreement  of  lease  entered  into  be- 
tween the  plaintiff  and  the  defendants,  I.  H. 
Norton,  H.  Joe  Isaacs,  and  M.  M.  Norton  on 
the  5th  da7  of  July,  1912,  be  forfeited  br  t^e 
defendants  and  tennlnated  as  of  date  of  Au- 
gust 81.  1915."  - 

With  the  two  last-anoted  provisions  plain- 
tiff Is  dlssattsfled,  and  because  thereof  ap- 
peals from  the  Bald  judgment,  and  the  whole 
thereof. 

Ai^Iant  urges  two  p(^ta  for  reversal  of 

the  judgment  here; 

(1)  tii&t  "the  court  erred  Id  declaring  a  for- 
feiture of  the  lease";  and  (2)  th^t  "the  conrt 
erred  in  ordering  that  the  sum  of  (S,000  (held 
b7  plalntiffl  as  security  for  the  performance  of 
the  conditions  of  the  lease,  and  to  be  applied  In 
payment  of  rent  reserved  for  thb  last  two 
months  of  the  lease)  should  be  applied  In  sat- 
Isfaction'of  the  judgmait." 

The  appeal  Is  by  the  alternative  method. 
The  record  consists  only  of  the  transcriptions 
of  the  clerk  and  reporter,  and  appellant's 
opening  brief.  The  points  submitted  to  us, 
therefore,  are  purely  questions  of  law.  Did 
tho  trial  court  err? 

Appellant  concedes  that  in  certain  cases 
such  forfeiture  of  the  term  is  properly  declar- 
ed as  part  of  the  judgment,  but  insists  that, 
under  the  terms  of  the  lease  here  involved,  no 
forfeiture  was  worked  by  the  bringing  of  the 
unlawful  detainer  suit ;  and  that  in  the  ab- 
sence of  an  election  by  plaintiff  to  declare  a 
forfeiture,  and  a  prayer  for  a  decree  to  that 
effect,  none  occurred  or  could  properly  be  ad- 
judged. In  this  action  the  complaint  did  not 
demand  a  forfeiture  of  the  lease,  nor  was  the 
Question  of  forfeiture  at  all  within  the  issues 
as  made  by  the  pleadings. 

By  the  lease  It  was  provided  that — 

"It  is  further  ezpresaly  understood  and  agreed 
that  each  and  all  of  the  provisions  of  the  lease 
are  conditicna  precedent,  to  be  faithfully  and 
fully  performed  by  said  lessees  to  entitle  them, 
or  any  of  them  to  continue  in  possession  of  said 
premises;  and  if  the  said  lessees  shall  fail  to 
pay  the  rental  aforesaid  when  the  same  be- 
comes due  and  payable,  or  it  they  fail  to  beep, 
observe  or  perform  any  other  covenant,  con- 
dition or  obligation  of  this  lease  un  their  part 
to  be  kept  or  performed,  the  lessor  shall  have 
Ihe  right  to  enter  into  possession  of  tbA  dAtnUed 
premises  and  to  remove  alt  penons  and  t>'r(>P- 
erty  therefrom,  emd,  at  hi§  opHon,  to  ferminafe 


thit  teaae.  It  Is  further  nnderstood  that  each 
and  all  of  die  remedies  ^ven  to  the  lessor  here- 
under are  comuIatlTe,'  and  that  tho  aeerctte  e/ 
one  riffht  or  remedv  hf  the  letaort  shall  not  im- 
pair hit  rioht  to  anv  other  remedy;  and  tba 
lessees  hereby  waive  all  claim  for  damages  that 
may  be  caused  by  the  lessor  In  re-entering  and 
taking  possession  of  said  premises  as  herein 
provided,  and  all  claims  for  damages  that  may 
result  from  the  destruction  or  injury  of  or  to 
said  premises  or  buildings  thereby,  and  all 
claims  for  damages  to,  or  loss  of  such  property 
belonging  to  the  lessees  or  any  of  them,  or  tpj 
other  person,  firm  or  corpcrstion  as  may  be  in 
or  upcm  the  premises  at  die  time  of  such  re- 
entering." * 

Did  the  trial  court  treat  the  phrases  we 
have  Italicized  In  the  provisions  of  the  lease 
quoted  atrave  as  having  no  force  or  effect? 
If  so,  what  was  the  reason?  Confronted  with 
these  provisions  In  the  lease,  can  it  be  suc- 
cessfully maintained  that  the  entry.  Into  pos- 
session and  the  removal  of  all  persons  and 
property  from  the  leased  premises — assuming 
such  to  have  been  done — would  terminate  the 
lease,  without  some  other  act  on  the  part  of 
the  lessor  Indicating  his  election  to  avail  lilm- 
self  of  "his  option  to  terminate  the  lease"? 
Do  the  provisions  of  section  791  of  the  Civil 
Code,  under  which  this  action  was  brought, 
manifest  any  Intention  to  affect,  limit,  or  con- 
trol in  any  respect  the  terms  or  provisions  of 
such  a  lease  as  the  one  Involved  In  the  case 
bar?  Is  It  not  a  question  of  construction 
to  he  arrived  at  from  the  language  of  the 
lease,  as  to  whether  It  was  the  Intention  of 
the  parties  that  a  re-entry,  by  virtue  of  legal 
proceedings  or  otherwise,  should  of  Itself  con- 
stitute an  election  to  declare  a  forf^ture  of 
the  term?  The  answers  to  the  foregoing 
questions  are,  we  think,  obvious. 

To  affirm  the  judgment  of  the  trial  court 
would,  it  seems  to  us,  be  tantamount  to  say- 
ing that  the  bringing  of  such  an  action  as 
this  constitutes  a  conclusive  election  to  de- 
clare a  forfeiture,  and  hence  that  the  provi- 
sions of  the  lease  Involved  here,  which  are 
quoted  above,  are  rendered  nugatory  for  the 
reason  that  the  landlord  Is  deprived  of  any 
expeditious  or  efficacious  remedy  for  carrying 
out  the  terms  of  the  lease  as  written.  Ttds 
we  do  not  understand  to  be  the  law.  Are  the 
provisions  referred  to  obnoxious  to  equity  or 
to  public  policy?  We  think  not.  We  are  of 
the  opinion  that  the  construction  placed  upcoi 
the  lease  by  the  trial  court  converts  the  lease 
Into  something  other  and  different  than  the 
parties  themselves  int^dcd.  The  entry  by 
plaintiff  here^was  an  entry  "by  virtue  of  the 
expressed  provisions  of  said  lease,"  and  is 
perfectly  good,  unlras  such  entry  Is  prohibit- 
ed by  some  law  to  which  our  attention  has 
not  been  called. 

[1,2]  As  we  understand  It.  the  rule  la 
that— 

"The  retaking  of  the  premises  by  the  lessor 
releases  the  lessee  from  subsequently  accruing 
rents,  nnless  the  lease  expressly  provides  oth- 


Digitized  by 


Cat)  BUHKE 

a** 

erwtae.**  Watson  t.  MttfrOI,  186  7M.  898.  69 
C.  C  A.  185,  69  It.  B.  A.  719;  Orommes  v. 
St  Paul  Trnst  Co.,  147  HL  634,  35  N.  E.  820, 
87  Am.  St.  Rep.  248;  1  Ta;1or  on  LBcdlord 
■na  Tenant  (8th  Ed.)  B  377,  878;  2  Wood  on 
Landlord  and  Tenant  ^  Ed.)  |  477. 

A  Teiy  complete  and,  we  think,  a  fair  dls- 
cuBston  of  the  eubject  la  contained  In  the  sec- 
oad  case  just  dted.  The  oonrt  In  that  caae^ 
anioi^  other  things,  said: 

"llieie  ia  nothing  illegal  or  Impioper  In  an 
agreement  that  the  obligation  of  the  tenant  to 
par  all  the  rent  to  the  end  of  the  term  shall 
remain,  notwithstanding  there  has  been  a  re- 
eotry  for  default;  and,  if  the  parties  choose  to 
make  such  an  agreement,  we  see  no  reason 
whj  it  should  not  be  held  valid  aa  against  both 
the  tenant  and  his  sureties."         T . 

We  thinh  this  language  Is  applicable  to  the 
case  at  bar.  To  hold  oOkerwlse,  It  seems  to 
m,  would  be  to  place  a  leasee  In  a  position  to 
retain  the  premises  without  the  payment  of 
rent,  find  to  compel  the  lessor  to  rely  wholly 
upon  the  financial  req;>onslblllt7  pf  the  lessee 
and  seek  his  rent  from  month  to  month  by 
action,  or  to  vAiolly  terminate  the  lease,  ei- 
ther of  which  would  be  less  advantageous  to 
the  landloi^  than  the  right  to  re-enter  and,  if 
necessary,  to  ttiet  tiie  premises,  looking  to 
the  leasee  for  <ntly  that  portion  of  the  rental 
reaeired  which  represents  the  difference  be- 
tween what  the  landlord  could  obtain  from 
any  person  upon  such  reletting  and  the  total 
monthly  rental.  We  do  not  hesitate  to  say 
that  a  construction  which  would  thus  permit 
a  lessee  to  determine  bis  own  liability  Is,  as 
we  understand  than,  repugnant  to  the  deci- 
sions of  this  state.  Belloc  v.  Davis,  88  OaL 
242 ;  Wlleoxson  r.  Stitt,  6S  Gal.  596,  4  Fac. 
620.  S2  Am.  Sep.  310 ;  Smith  v.  Mohn,  87  GaL 
489,  25  Pac.  696;  Banbury  v.  Arnold.  91  Gal. 
606.  27  Pac.  934;  Freeman  t.  Orlswold,  4 
Cal.  Unrep.  256, 34  Paa  327 ;  North  Stockton, 
etc,  V.  Fischer.  138  CaL  100,  70  Pac.  1082,  71 
Pac  438 ;  Central  Oil  Co.  t.  Southern  Refin- 
ing C!o.,  164  Cal.  165,  97  Pac.  177;  Reed  v. 
Hlck^,  13  CaL  App.  136, 109  Pac.  38;  Harron 
V.  Cutting.  19  CaL  App.  780,  127  Pac.  827. 

From  what  we  have  said,  it  follows  that 
the  court  erred  in  declaring  a  forfeiture  of 
the  lease. 

It  Is  urged  by  appellant  that,  there  having 
been  no  forfeiture  of  the  lease  presented  by 
tlie  issues  as  framed  by  the  pleadings,  and 
none  demanded  by  the  plaintiff,  and  further 
that  the  bringing  of  this  action  did  not  con- 
stitute a  terratnation  of  the  term  or  of  the 
lease,  and  that  hence  there  was  no  forfeiture 
of  the  lense,  it  follows  that  the  court  erred  in 
ordering  the  application  of  the  sum  of  $5,000, 
held  by  appellant  under  the  terras  of  the 
lease,  to  the  settlement  of  the  Judgment,  be- 
cause by  such  action  the  plaintiff  was  depriv- 
ed of  a  valuable  security,  to  which  be  was  en- 
titled under  the  specific  terms  of  the  lease. 
With  tliia  contottion  we  are  unable  to  agrees 
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By  clause  19  of  file  lease  referred  to,  It  Is 
provided  that— 

"It  is  hereby  mutnally  covenanted  and  agreed 
that  said  lessees  have  paid  to  said  lessor  the 
sum  of  five  thousand  ($5,000.00)  dollars  as  se* 
carii7  for  the  faithful  performance  by  said  les- 
sees of  each  and  all  of  the  terms  and  covenants 
and  conditions  herein  contained  on  the  part  of 
said  lessees  to  be  kept  and  performed,  and  that 
said  sum  of  five  thousand  ($5,000.00)  dollars 
shall  be  held  by  said  lessor  as  security  for  said 
faithful  perfonoance  by  said  .lessees,  and  that 
in  the  event  ttiat  said  lessees  shall  fall  to  keep 
and  perform  each  and  all  of  the  terms  and 
covenants  and  conditions  herein  contained,  on 
their  part  to  be  kept  and  performed,  said  five 
thousand  ($5,000.00)  dollars,  or  such  proportion 
thereof  as  may  be  necessary  shall  be  retained 
by  said  lessor  and  applied  [italics  ours]  by  him 
on  account  of  the  damages  sustained  by  reason 
of  the  failure  of  said  lessees  to  faithfully  per- 
form any  of  the  conditions  herdn  contained  <at 
their  part  to  be  performed.  But  notwithstand- 
ing the  retantion  of  said  sum  of  five  thousand 
($6,000.00)  dollars  by  said  lessor,  said  lessor 
shall  have  all  and  every  action,  right,  remedy, 
claim  and  demand  against  said  lessees  for 
all  damages  sustained  by  him  In  excess  of  the 
sum  of  five  thousand  (^,000.00)  dollars,  up  to 
the  sum  of  twan^-five  thousand  ($25,000.00) 
dcdlors  by  reason  and  on  account  of  the  failure 
of  said  lessees  to  perform  the  covenants  herein 
contained  on  their  part  to  be  performed,  but 
that  in  no  event  shall  said  lessor  be  entitled 
to  ask  for,  demand,  claim  or  receive  from  said 
lessees  any  sum  or  amount  in  excess  of  the  sum 
of  twenty-five  thousand  ($25,000.00)  dollars  by 
reason  or  cm  account  of  any  damage  sustained 
by  said  lessor  by  or  through  the  failure  of 
said  lessees  to  live  up  to.  abide  by  or  perform 
any  of  the  terms,  covenants  or  agreements 
bereia  contained  on  thdr  part  to  be  performed." 

[t]  For  tills,  we  thlnlE,  it  contdnslvely  ap- 
pears that  the  money  ao  hdd  by  plaintiff  was 
to  be  applied  in  just  such  a  contingency  aa 
has  arisen  here.  This  being  true,  the  learned 
trial  court  was  correct  In  ordering  the  same 
applied  to  the  satisfaction  of  the  Judgment. 

[4]  The  practice  in  this  state,  trom  the 
very  earliest  time,  has  been  to  modify  a  Judg- 
ment In  the  aiipeliate  tribunal  so  as  to  finally 
settle  tlM  controversy,  when  the  rights  of  tlie 
parties  appear  trcaa  the  record  to  be  fully  as- 
certained. Persse  t.  Cole,  1  Cal.  369 ;  Fox  v. 
Hale,  etc.  Co.,  122  Cal.  219,  M  Fac.  731.  In 
the  case  at  bar,  we  think  it  conclusively  ap- 
pears that  the  rlghte  of  the  parties  have  been 
fully  ascertained,,  and  tb&t  the  trial  court 
simply  erred  by  Uie  entering  of  on  erroneous 
Judgment.  Hence  it  seems  clear  that  our 
present  duty  is  to  modify  the  Judgment  so  as 
to  finally  settle  this  controversy,  and  render 
anottier  trial  unnecessary. 

It  is  therefore  ordered  that  the  clause  de- 
nominated "3"  of  the  Judgment  entered  here- 
in, which  reads  as  follows,  "That  the  agree- 
ment of  lease  entered  into  between  the  pluin- 
tiet  and  defendants  I.  H.  Norton.  II.  Joe 
Isaacs  and  M.  M.  Norton,  on  the  5th  day  of 
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July.  1912,  be  forfdted  \jy  the  defoidants  and 
terminated  as  of  date  Aagnst  31,  191S,"  be, 
and  the  same  ia  hereby,  stricken  oat,  and,  as 
so  modified,  that  the  jndgment  be,  and  tbe 
same  Is  hereby,  affirmed ;  and  that  appelant 
shall  recover  his  costs  of  appeal  herein. 

We  ooncnr:  FI2«LATS0N.  P.  J.;  SLOANi;  J. 


HIGHLAND  PABK  INT.  CO.  v.  UST  et  aL 
(Civ.  8035l) 

(District  Court  of  Appeal,  First  District,  IMvi- 
sion  1,  California.  Ang.  19,  1019.  Rehear^ 
ins  Denied  18,  1919;  Denied  by  Su- 

preme Coort  OcL  le,  1919.) 

1.  APPBAZ.  AMD.  ntBOB  ^31097(1) —DECISIOir 
on  TOSMEB  AFFEAI.  AS  LAW  OJ  CASE. 

A  decision  of  tbe  appellate  court  on  former 
appeal  in  full  acoord  with  the  aathorities  estab- 
liabea  the  law  of  the  case. 

2.  COBPORATIONB  «=>317(2}— UhDEB  HO  BUTT 
TO  EXAKIinE  KECOBD  TO  DIBCOVEft  DIBKCT0K*8 
r&AUD  IN  SAI^E  TO  IT. 

There  was  no  doty  resting  on  a  corporadon 
intending  to  purchase  lots,  or  npon  any  of  ita 
membcra,  to  examine  the  public  records  of  a 
coonty  to  determine  whether  a  director  bad  pur- 
chased the  lots  from  the  owner  to  reseU  to  the 
company  at  a  pn^t,  or  to  suspect  tlie  director 
was  intending  thus  to  perpetrate  a  fraud. 

3.  LntrrATiON  or  actiohs  4=»S6(1)— Fraud 

OK  COBPOKATIOX  WAS  COK8U1UCATSD  WBXH 
OOHVXTANCn  TO  IT  WAS  HADE  BT  DISBCTOK. 

Aa  reipeeta  die  itatnte  of  limitations,  fraud 
of  corporation's  director,  consiBtins  in  obtaining 
a  secret  profit  by  pnrciiaang  lots  and  selling 
tbem  to  corporation  at  an  advance,  was  conaom- 
mated  when  the  conveyance  of  tbe  lots  was 
made  by  the  director  and  his  wife  to  the  corpora- 
tion. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Lewis  R.  Works,  Judge. 

Action  by  the  Highland  Park  Investment 
Company  against  R.  D.  List  and  others. 
Fnnn  lodgment  for  plaintiff,  dttCtedants  ap- 
peal. Affirmed. 

Goodrich  &  Martinson  and  Tobias  R 
Andier,  all  of  Los  Angeles,  for  appellants. 

Meserve  &  Meserre  and  Paul  H.  McPher- 
rin,  all  of  Los  Angeles,  for  respondent 

WASTE,  P.  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  plalntiCT,  after  tbe 
second  trial,  the  case  having  once  before  been 
before  the  appellate  court.  Highland  Part 
Inv.  Co.  V.  List,  27  Cal.  App.  761,  151  Pac. 
162. 

The  action  was  brought  to  recover  a  sum 
of  money  alleged  to  have  been  secured  by  ap- 
pellant K.  D.  List  as  a  secret  profit  upon  a 
sale  of  certain  lots  of  land  to  plaintiff  cor- 


poratl(Hi.  The  tacts  are  folly  and  succinctly 
stated  In  the  oi^ion  of  the  court  on  the  for- 
mer appeal,  and  do  not  need  to  be  repeated. 

'^The  directors  of  a  corporation  hold  a  fidoci- 
a/y  relation  to  tbe  stockholders,  and  have  been 
intrusted  by  them  with  the  management  of  the 
corporate  property  for  the  common  benefit  and 
advantage  of  each  and  every  Btockbolder,  and 
by  their  acceptance  of  this  office  they  prednde 
themselves  from  doing  any  act  or  fg*g*''t  in 
any  transaction  in  which  their  private  interest 
will  conflict  with  13k  ihity  they  owe  to  the  atod- 
holders.  and  from  mahing  any  nse  of  their  pow-' 
er  or  of  the  corporate  property  for  their  own 
advantage.  •  *  *  For  tbe  reason  that  it  is 
against  poblic  policy  to  permit  persons  occupy- 
ing fiduciary  relations  to  be  placed  in  snch  a 
position  that  the  infiuence  of  selfish  motives  may 
be  a  temptation  so  great  as  to  overpower  their 
duty  and  lead  to  a  betrayal  of  their  trust,  the 
rule  ia  nnyieldiDg  that  a  tmstea  riiall  not,  under 
any  drcomstanees,  be  allowed  to  have  any  deal- 
ings in  the  trust  pn^perty  with  himself,  or  ac- 
qnire  any  interest  therein.  Coarts  will  nfit 
permit  any  investigation  into  the  fairness  or  im- 
foirneas  of  tbe  transaction,  or  allow  the  trustee 
to  show  thaf  the  dealing  was  for  the  best  inter- 
est of  the  beneficiary,  but  will  set  tbe  transac- 
tion aside,  at  the  mere  option  of  the  cestui  qae 
trust.**  Wickersham  v.  Crittenden,  93  GaL  17. 
29.  28  Pac.  788,  790 :  Sims  v.  P^ama  Gas- 
light Co.,  131  Cal.  659,  63  Pae.  1011;  Pacific 
Vinegar  Worlis  v.  Smith,  145  Cal.  352. 
367,  78  Pac.  550,  104  Am.  St.  Rep.  42. 

"It  is  well  settled  that  any  secret  profit  ob- 
tained by  the  president  or  a  director  of  a  cor- 
poration  by  reason  of  any  violation  or  disregard 
by  him  of  any  obligations  incident  to  tbe  fiduci- 
ary or  Qoasi  trust  relations  that  he  occupies  to- 
ward tbe  corporation  and  its  stockholders  can- 
not be  retained  by  1dm  but  most  be  accounted 
fw  to  the  corporation.  *  *  *  It  is  universal- 
ly held  as  a  consequence  of  this  doctrine  that  he 
may  not  on  behalf  of  the  corporation  contract 
with  himself  as  an  individual,  which  of  course 
includes  contracting  with  others  with  whom  he 
has  an  interest,  without  the  full  knowledge  and 
approval  of  the  corporation."  Western  States 
Life  Ins.  Co.  V.  Lockwood,  166  Cal.  185,  190. 
196.  135  Pae.  496,  498. 

[1]  Tbe  decision  of  the  ai^llate  court  on 
the  former  appeal  is  In  full  accord  with  those 
authorities,  and  establishes  the  law  of  this 
case,  with  which,  on  the  facts  before  us,  we 
are  in  full  accord. 

When  the  decision  of  the  lower  court  In 
the  first  trial  of  the  case  was  reversed  on 
appeal  (Plighland  Pari;  Inv.  Co.  v.  List,  su- 
pra). It  was  on  the  ground,  solely,  as  we  read 
the  decision,  that  one  of  the  essential  findings 
of  fact  was  not  sustained  by  the  evidence. 
That  finding  of  fact  was.  In  substance,  that, 
prior  to  August  25, 1908,  the  date  of  the  meet- 
ing of  the  directors  of  the  plolntiCC  corpora- 
tion, authorizing  the  purchasing  of  the  Wlth- 
lugton  lots,  ai^ellant  R.  p.  List  learned  that 
the  directors  of  the  corpora^™  would  vote 
for  tbe  purchase  of  sal^  i^ts  tor  the  price  of 
$8,000.  and  that  ther^p^^,  without  dlsdos- 
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Ing  the  fact  to  his  fellow  directors,  Ltet  pur- 
chased the  Iota,  taking  the  title  In  his  wif^s 
name  at  a  less  price,  and,  withoat  disclosing 
to  the  corporation  that  he  had  so  purchased 
tbem,  completed  the  transaction,  for  transfer 
at  the  price  of  ^,000,  to '  the  corporation, 
thereby  reaping  a  profit  of  f3,326. 

The  judgment  sought  and  recovered  in  the 
case,  and  based  on  the  findings  made  at  the 
first  trial,  wfcs  not  one  of  rescission.  The 
corporation  elected  to  retain  what  It  had  re- 
ceived from  Ust,  and  to  secure  from  him  the 
profits  which  be  bad  made  on  the  aale  of  the 
land. 

Considering  the  findings,  and  the  Judgment 
entered  la  the  case,  the  appellate  court  said: 

"There  fs  no  donbt  but  that  snch  a  judgment 
mold  have  been  proper  were  it  shown  that  while 
the  lioard  of  directors,  of  which  list  was  one, 
was  n^otiating 'for  the  purdiase  of  this  prop- 
ert;,  last  secretly  obtained  title  thereto  and 
thereupon  resold  the  property  to  the  company, 
making  a  profit  thereon, '  The  evidence  as  it 
la  set  ont  in  the  transcript  does  not'  show  that 
the  directors  bad  talccn  up  the  matter  of  the 
purchase  of  these  particular  lots  prior  to  the 
meeting  of  August  27,  1908.  It  appeared  with- 
out dispute  that  List  had  purchas^  the  lots  five 
days  prior  to  this  time.  None  of  the  witnesses, 
directors,  and  stockholders  of  plaintiff  corpora- 
tion, testified  to  having  talked  with  list  re- 
garding the  desire  of  the  corporation  to  pur- 
chase the  lots  prior  to  the  day  upon  which 
the  directors*  meeting  was  hdd  at  which  the 
zesolntion  authorising  the  purchase  was  adopt- 
ed. Upon  this  state  of  the  evidence,  the  legal 
■ituation  presented  is  no  different  than  had  it 
appeared  that  Liat  had  become  the  owner  of  the 
lots  30  or  90  days,  or  more,  prior  to  the  27th 
day  of  August.  *  *  *  The  facts  and  circum- 
stances shown  in  evidence  do  not  support  the 
findings  as  to  the  essential  matters  indicated 
herein."   Highland  Park  Inv.  Go.  v.  Ust,  supra. 

The  Judgment  recovered  In  th(B  lower  court 
on  the  first  trial  and  agaU  oil  the  second 
trial,  from  which  Judgment  this  appeal  is  tak- 
en, was  t;he  proper  form  for  a  Judgment  In 
such  a  case.  "The  plaintiff  corporation  was 
simply  sediing  to  recover  such  secret  profits 
as  were  made  by  one  of  Its  officers  In  a  trans- 
action wherein  he  was  forbidden  to  make  any 
such  secret  profits,  and  which  profits,  In  view 
of  the  rules  we  have  discussed,  belonged  to 
the  corporation."  Western  States  Life  Ins. 
Co.  V.  Lockwood,  supra ;  Ex-MIsslou  Land  & 
Water  Co.  v.  Flash.  &7  Oal.  636.  32  Pac.  600. 

On  the  retrial-,  the  judgment  In  which  Is 
the  basis  of  this  appeal,  the  plaintlfT  intro- 
duced evidence  curing  the  defect  in  the  first 
trial,  pointed  out  by  the  court  of  appeal,  and 
the  record  now  amply  shows  that  List,  pdor 
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to  August  27, 19Q8,  the  date  on  which  he  pur- 
chased the  lots,  had  knowledge  that  the  cor- 
poration desired  and  intended  to  purchase  the 
property.  The  finding  of  the  trial  court  to 
that  effect  Is  fully  supported  by  the  evidraice. 

[2]  The  trial  court  found  that  the  fraud 
practiced  by  defendant  R.  X>.  List  on  die 
plaintiff  corporation  was  not  discovered  by 
any  of  Its  officers  or  directors  until  the  moatb 
of  April,  1009.  There  Is  ample  evidence  to 
sustain  this  finding,  and  the  finding  itself 
does  not  appear  to  be  attacked  except  upon 
the  theory  that  the  recording  of  the  deed 
from  Wlthlngton  to  List  on  August  27,  1908, 
gave  notice  to  the  corporation  of  the  fraud. 
There  was  no  duty  resting  upon  the  corpora- 
tion, or  any  of  Its  members,  on  August  27tb, 
to  examine  the  public  record  of  IjOS  Angeles 
county,  nor  to  anticipate  nor  to  suspect  that 
Ust  would,  or  evm  that  he  was  Intending  to, 
p^vetrate  fraud  upon  the  corporatton. 

"Where  no  duty  is  Imposed  by  law  upon  a 
person  to  make  ingairy,  and  where  under  the 
circa  ma  tan  ces  'a  prudent  man'  would  not  be  put 
upon  inquiry,  the  mere  fact  th^t  means  of  knowl- 
edge are  open  to  a  plaintiff,  and 'he  has  not 
availed  himself  of  them,  does  not  bcbar  him 
from  relief  when  thereafter  he  shall  make  actu- 
al discovery.  Tbt  circumstances  must  be  snch 
that  the  inquiry  becomes  a  duty  and  the  failure 
to  make  it  a  negligent  omission.  Bank  of  Men- 
docino V.  Baker,  ffi  CaL  114  [22  Pac  1087,  6 
L.  R.  A.  883] ;  Prouty  v.  Devln,  118  Cal.  268 
[50  Pac.  880],  In  this  case,  thou^  means  of 
information  were  open  to  the  plaintiff,  it  does 
not  appear  that  there  was  any  duty  devolving 
niKm  him  to  make  use  of  them.  Nothing  had  oc- 
curred to  excite  his  suspicion,  or  to  put  him 
upon  inquiry,  and  for  these  reasons,  under  the 
facts  of  this  case,  we  think  the  finding  of  the 
court  sufficient  and.  safficiently  supported  by 
the  evidence."  Tarke  v.  Bingham,  123  Cal.  186, 
55  Pac  760. 

[3]  The  fraud  was  consummated  by  the  ex- 
ecution and  delivery  of  the  deed  by  List  and 
wife  to  the  corporation  on  the  31st  day  of 
August,  19f>S,  assuming  that  It  was  delivered 
on  the  date  of  its  execution  and  acknowledg- 
ment. The  present  action  was  commenced  on 
August  31,  1911.  It  was  therefore  brought 
within  the  statutory  time  of  three  years,  even 
though  the  coriKjration  had  knowledge  from 
the  date  of  the  consummation  of  the  fraud. 
There  Is  no  merit  In  the  appeal.  We  do  not 
feel  It  necessary  to  further  discuss  the  mat- 
ters raised  In  the  supplemental  brleCs  filed 
by  the  appellants. 

The  Judgmoit  is  affirmed. 

We  concur:  HIOHARDS,  J.;  KIGHRT- 
GAN,  J. 


HIGHLAKD  PARK  INV.  CO.  t.  LIST 
<1S4  P.) 
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McNUI/FT      L&WUBIT  et'        (CSt.  2794.) 

(District  Court  ot  Appeal,  Ilrst  District,  Dlvi- 
doii  2,  GaUfornia.   Aug.  10,  1919.) 

1.  TuBiiPZKss  aud  tozx  boaob  ^»10— Right 

or  TOXi  BOAD  OWHXRS  TO  TAKB  VATBRZAL 
ntOU  SBBVISHT  LAND. 

The  owners  of  a  toll  road  over  another*! 
land  had  the  right  to  grade  thdr  road,  as  rea- 
sonably necessary  or  appropriate,  and  perhaps 
the  right  to  use  material  for  filling  or  surfacing 
other  {Mridons  of  the  road,  but  no  right  to  take 
material  from  the  land,  even  within  ri^t  of 
way,  without  regard  to  grading  operatluia  on 
the  land,  bat  to  be  haal<^  miles  away,  as  well 
aa  to  points  on  other  roads. 

2.  TUBNPIEKS  AND  TOLL  BOADS  ^»16r— BlGHT 
OF  WAT  GIVES  BIGHT  OT  PASSAGE,  HOT  OWH- 
KBEHIF  or  BOIL. 

An  easement  of  toll  road  owners  for  high- 
waj  parposes  over  the  land  of  another  la  for 
passage  only,  with  necessary  incidental  powers 
and  privileges  to  grade  the  way  and  repair  and 
maintain  it;  such  Incidental  powers  and  privi- 
leges giving  Uie  owners,  holders  of  the  ease- 
ment, no  ri^ht  of  ownership  in  the  soil. 

8.  Apfkal  ahd  sbbob  ^»932(D^Fbebuicf- 

TION  rATOBIIfG  JUDOlCEItT  BKL07  BT  AO- 

COUMTINa  FOB  8UALLNEB8. 
Id  a  landowner's  action  to  recover  from  the 
owners  of  a  toll  road  over  the  land  (or  rock 
taken  from  a  quarry  end  for  damages,  it  must 
be  presumed  in  favor  of  the  Judgment  for  much 
less  than  the  landowner  dabned  that  the  jury 
made  proper  allowance  for  rock  used  in  grading 
operations  by  defendant  road  owners. 

i.  TUBRPIHBa  AND  TOLL  BOADS  «=326%~Ih- 
MATEBIALITT  OF  FBOCBIDINGB  ESTABLIBHinG 
'    AND  ABAHDONinO  BOAD  IH  SUIT  AGAINST 
TOLL  BOAD  OWNEBS. 

In  an  action  by  a  land  and  Quarry  owner 
against  the  proprietors  of  a  toQ  road  to  recover 
for  rock  improperly  taken,  in  view  of  the  toll 
road  owners'  mistaken  theory  of  the  law,  re- 
jection of  proffered  evidence  of  proceedings  of 
the  supervisora  in  establishing  and  abandoning 
an  old  road  was  not  erroneous;  proceedings 
affecting  the  old  road  at  a  different  place  having 
no  tendency  to  prove  the  width  of  the  right  of 
way  past  the  quarry,  while  the  width  of  the 
road  was  immaterial  anyway. 

5.  Appeal  and  ebbob  «=»1008(1>— Exclusion 

or  EVIDENCE  AS  HABHLEB8. 
The  exclusion  of  evidence  tending  to  iffove 
for  defendants  a  point  of  fact  as  to  wUdi  their 
witnesses  testified  was  harmless. 

6.  Evidence  ^»113(19)  —  Absessubnt  bolui 
AS  evidence  of  value  of  land. 

In  an  action  by  a  landowner  against  proprie- 
tors of  a  toll  road  to  recover  for  rock  taken 
from  the  land  and  for  damages  from  the  taking, 
the  aSBCHsment  rolls  of  several  successive  years 
were  not  admissible  tor  defendants  as  original 
evidence  to  prove  die  value  of  plaintlfrB  prop- 
erty. 

Appeal  from  Superior  Court,  Kapa  County; 
B.  H.  Latlmra,  Judge. 


ActlOD  by- Delia  MifNultr  ■sabiit  Barry 
B.  Lawley  and  Cbarlea  A.  Lawley.  From 
Judgment  for  plalntttf,  defendant!  ^Deal. 
Affirmed. 

John  T.  Tork,  of  Napa,  for  appellanta. 
Altken*  Oleisor  &  Clew^  ot  San  Franda- 
co,  for  respondent 

BRITTAIN,  J.  The  defetTdanta  appeal 
from  a  Judgment  for  9779.  entered  upon  the 
verdict  of  a  jury,  In  a  ault  for  the  valoe 
rock  taken  from  the  plaintiff's  quarry,  andT 
for  damages  for  Injury  to  the  land  by  reasQii 
of  the  taking.  The  appellants  contend  that 
the  trial  court  committed  wror  ]p  rejecting 
certain  evidence  and  In  girinx  cwtaln  in- 
structions concerning  their  rights  as  the  pro- 
prietors of  a  toll  road  running  over  the  plain* 
tlCTs  land  and  by  or  through  the  quarry  In 
question. 

Through  the  plalntifF's  land  runs  a  stream, 
from  the  left  bank  of  which  rose  a  steep  hill 
in  which  the  quarry  was  opened.  The  toll 
road  bugs  the  bank  of  the  str^m,  and  waa 
graded  and  used  at  that  point  to  a  width  of 
some  20  feet  The  quarry  has  an  opening 
of  about  S70  feet  along  the  road.  Its  floor 
Is  substantially  level  with  the  road,  and, 
roughly  speaking,  forma  the  segment  of  a  cir- 
cle having  a  depth  at.  the  center  of  about  70 
feet  from  the  nearest  edge  of  the  traveled 
portion  of  the  road  to  the  base  of  the  quarry 
face.  From  the  base  to  the  top  of  the  quarry, 
at  Its  de^)est  central  part,  the  height  is 
about  100  feet,  and  at  the  ends  of  the  quarry 
the  height  Is  perhaps  80  feet 

[1]  The  defendants  claimed  to  be  entitled 
to  a  right  of  way  for  the  toU  road  66  feet 
wide,  up  to  a  line  some  46  to  48  feet  fur- 
ther from'  the  creek  than  the  inside  line  of 
the  traveled  and  graded  way.  ^Tliey  also 
claimed,  and  here  claim  as  a  matter  of  law, 
the  right  to  taWe  ro^  from  any  part  of  the 
right  of  way.  If  the  appellants'  second  con- 
tention Is  not  correct,  their  first  contrition 
Is  immaterial.  Even  though  the  proper 
boundaries  of  the  defendants*  right  of  way 
Included  the  entire  quarry,  they  had  no  right 
to  take  rock  which,  but  for  the  easement, 
belonged  to  the  plaintiff.  They  had  the  un- 
questionable right  to  grade  their  road  in 
sa<3x  manner  as  was  reasonably  necessary 
or  appropriate  for  its  use,  and  perhaps  the 
further  right  to  use  the  material  so  separated 
from  the  land  for  filling  or  surfacing  other 
portions  of  their  road.  They  bad  no  right 
to  take  material  from  plaintiff's  soil,  even 
within  the  boundaries  of  the  right  of  way, 
without  re&iTA  to  grading  operations  on  the 
plaintiff's  land,  but  to  be  hauled,  as  some  of 
it  was,  to  points  on  the  toll  road  miles  away 
from  the  plaintiff's  land,  as  well  as  to  points 
on  other  roads,  public  and  private.  As  well 
mU^t  they  have  claimed  the  right  to  operate 
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for  their  own  benefit  a  gold  mine  on  any 
portion  of  the  right  of  way. 

[2]  The  easement  for  highway  purposes 
is  for  ittfiSMO  <nily  over  the  land,  with  n.ecee- 
•ary  incidental  powera  and  privUegea  to 
grade  the  way  and  to  repair  and  maintain 
it  npon  or  adjacent  to  the  lands  of  the  re- 
spective abutting  ownere.  These  Inddental 
powers  and  prlTlleges  give  the  holders  of 
the  oisemeut  no  right  of  ownership  In  the 
soil.  Lord  Mansfield  said  the  rule  was  ex- 
press "that  the  king  has  nothing  but  the  pas- 
sage for  himself  and  his  people;  but  the  free- 
bold  and  all  profits  belong  to  the  owner  of 
the  soil."  Goodtitle  t.  Alker,  1  Borr.  143. 
Material'  may  be  taken  from  the  highway  for 
the  purpose  of  building  or  repairing  the  same 
In  front  of  the  adjoining  land,  or  for  bring- 
ing it  down  to  grade,  but  the  taking  of  such 
material,  not  for  the  improvement  of  the 
hi^way  at  the  point  from  which  they 'are 
taken,  but  merely  for  use  In  Improving  other 
portions  thereof,  Is  unjustlflable.  13  B.  0. 
£«  Highways,  {  112.  The  text  In  BuUng 
Case  Jmw  ia  amply  supported  by  authority. 
In  two  cases  dted  by  respondent  the  facts 
were  sntetantlally  the  same  as  In  this  case, 
and  the  rale  was  applied.  IMst  of  Columbia 
v.  Robinson,  180  U.  S.  92,  21  Sup.  Ct  283, 
45  L.  Ed.  440;  Smith  t.  City  of  Bome,  19 
Ga.  SO,  63  Am.  Dec.  298.  In  this  state  the 
broad  general  principle  underlying  the  rule 
have  been  discussed  In  a  number  of  cases. 
Wiigbt  T.  Austin,  143  CaL  236,  76  Pac.  1023, 
65  L.  B.  A.  949,  101  Am.  St  Rep.  97;  North 
FcHTk,  etc,  Co.  V.  Ddwards,  121  Oal.  662,  64 
Pac  69:  BnrrlB  t.  People's  Ditt^h  Co.,  1(H 
Cal.  248,  87  Fa&  922.  The  authorities  re- 
lied nptm  by  the  aK>ellant8  on  this  branch 
of  the  case,  when  carefully  examined,  tend 
rather  to  support  the  argument  of  the  re- 
apondokt,  end  do  not  orercome  Oie  rule  ap- 
plied the  Supreme  Court  of  the  United 
States  and  leeognlaed  In  this  state. 

[I,  4]  Oliete  was  some  evidence  on  the  part 
at  the  defoidants  tha!t  a  part  of  the  rock 
taken  was  from  Qie  ends  of  the  ijaany  for 
the  purpose  <tf  widening  and  straightening 
the  road.  On  the  other  hand,  the  plaintifTs 
eridmce  was  that  a  great  portion  of  the 
roCk  was  taken  from  the  main  quarry  face, 
wbldi  was  outside  of  the  right  of  way  Claim- 
ed by  the  appellants.  The  Jury  visited  the 
tyaxtrf.  The  Tcodict  was  for  much  less  than 
the  plaintur  claimed.  It  must  be  presumed 
In  favor  of  the  Judgment  that  the  Jury  made 
proper  aHowance  tor  any  grading  operations. 
Btvea  tbouifh  the  main  quarry  fiice  had  been 
within  the  claimed  right  of  way,  it  was  not 
nor  cxmld  it  he  datmed  tiie  quanyii^  at  that 
point  was  in  furtherance  of  grading  opera- 
tions. The  n}ck  taken  was  not  used  the 
defendants  on  that  part  of  tiisir  road  loot- 


ed on  the  plaintlGt's  land.  Under  these  cir- 
cumstances, and  following  the  rules  laid 
down  in  the  foregoing  authorities,  the  actual 
location  of  the  Inner  boundary  of  the  right 
of  way  was  Immaterial.  There  was  no  error, 
In  view  of  the  defendants'  mistaken  theory 
of  the  law,  In  rejecting  the  proffered  evi- 
dence of  proceedings  of 'the  supervisors  In 
establishing  and  abandoning  an  old  road< 

[fi]  The  rejection  of  Uiis  evidence  was  cor- 
rect for  other  reasons.  A  county  road,  66 
feet  wide,  had  been  laid  out  and  constructed, 
at  least  in  part  It  was  abandimed  in  order 
Qiat  tiie  defmdanti^  predecessor  might  uti- 
lize such  parts  of  it  in  the  constructltm  pt  his 
toll  road  as  he  desired.  He  was  not  com- 
pelled to  nor  did  he  utilize  it  either  for  its 
full  length  or  Its  full  width.  The  county  jxtad 
never  ran  across  the  plalntUTs  land,  and  did 
not  pan  the  quarry.  The  toll  road  is  large* 
ly  in  the  mountains,  and  was  constructed,  as 
at  the  plaintitTs  place,  of  sndi  a  width  as  the 
proprietary  owners  of  the  easement  dean* 
ed  necessary  to  accommodate  the  mountain 
traffic.  It  was  maintained  at  this  point  at 
a  vridth  of  X8  or  20  feet  for  over  40  years. 
Proceedings  affecting  Uie  old  county  road  at 
a  dUfereat  place  had  no  tendency  to  prove 
the  width  of  the  right  of  way  past  the  plain- 
tiff's quarry.  Moreover,  witnesses  of  the  de- 
fendants testified  in  regard  to  their  claims 
to  a  right  of  way  66  feet  wide.  If  It  could 
be  held  that  there  was  technical  error  In  ex- 
cluding the  evidence,  the  defendants  were 
not  injured.  In  such  a  case  the  Judgment 
would  not  be  disturbed.  Estate  of  WIneteer, 
176  Cal.  28,  167  Pac  516;  Code  Civ.  Proc 
I  475. 

The  Instructions  of  which  complaint  is 
made  by  the  appellants  were  In  accord  with 
what  has  been  said  of  the  law  regarding  the 
use  of  material  in  the  highway.  In  view  of 
the  law,  they  were  perhaps  more  favorable 
to  the  appellants  than  they  were  entitled  to 
have.  , 

[I]  The  plaintiff  testified  concerning  the 
value  "of  the  rock  taken.  On  cross-exami- 
nation she  testified  that  she  did  not  know  for 
what  her  property  was  assessed.  On  behalf 
of  the  defendants  It  was  sought  to  Introduce 
the  assessment  rolls  of  several  successive 
years.  The  offer  was  properly  rejected.  The 
assessment  rolls  would  not  have  contradict- 
ed tbe  plaintiff's  evidence,  and  they  were  not 
admissible  as  orl^nal  evidence  of  value. 
The  only  case  dted  by  the  appellants  on  this 
subject  supports  the  action  of  the  trial  court. 
Central  Pac,  etc.,  Co.  v.  Fddman,  152  Cal. 
303,  92  Pac  848. 

The  Judgment  is  affirmed. 

We  concor:  IiANGDON,  P.  X;  HATHK,  J. 
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BIcGLENDON  t.  EEISINGBB  et  al. 
(CiT.  2899.) 

(District  Court  of  Appeal,  Slrat  District,  ^vi- 
■ion  2,  Gollfoniis.  Aug.  21.  1819.) 

1.  Evidence  «s>441(12)— Pabol  etidehos  va- 
rying WBTtTEH  OVABAIfTT  OF  ItOIX  IITAO- 
WISSIBLE. 

Is  action  on  guaranty  of  a  note  indorsed  on 
its  back,  any  couTersation  regarding  plaintiff 
payee's  agreement  that,  if  the  five  defendants 
would  sign  the  goaranty,  plaintiff  would  stand 
his  pro  rata  sliare  of  any  loss  that  might  be 
occasioned  to  them,  held  inadmissible  as  varjring 
the  writing. 

2.  GUABAKTT  «»87  —  FAILUBE  TO  FLKAD 
FRAUD  AS  DEFCnSE  TO  AOIIOH  ON  OUABAHTr 

WAIVES  THEBEOF. 

In  an  action  on  guaranty  of  a  note  indorsed 
on  its  baclc,  where  defendants  have  not  pleaded 
fraud  by  plaintiff  in  procoring  their  guaranty 
by  an  oral  agreement  to  bear  his  pro  rata  share 
of  any  loss  that  might  be  ocfairioned  to  them 
by  it,  they  cannot  rely  on  the  defense. 

8.  FbAUDS,  STATUTE  OV  <S=>20 — ORAL  CONTBAOT 
OF  QUABANTT  OF  DEBT  OF  ANOTHER  INVALID. 

If  plaintiff  payee  of  a  note  had  made  to  de- 
fendant an  oral  agreement  to  bear  his  pro  rata 
share  of  any  resulting  loss  to  them  as  guaran- 
tora,  such  agreement  would  have  amounted  to 
nothing  more  than  a  contract  of  guaranty  of  the 
debt  of  another,  which  would  not  have  been  en- 
forceable uQleaa  in  writing. 

4.  Set-Off  and  counxerolaim  «=»24— Agbee- 
uent  to  share  in  loss  of  ouarantors  not 
enfoeceahle  until  patment  bt  theu. 

Where  plaintiff,  payee  of  a  note,  agreed  that 
if  defendants  would  guaranty  it  he  would  stand 
his  pro  rata  share  of  any  loss  occasioned  to 
them,  in  the  absence  of  allegation  and  proof 
that  defendants  have  saffered  any  loss  they  can- 
not rely  on  plaintiff's  agreemint  as  a  counter- 
claim against  his  cause  of  action  on  the  guar- 
anty, iiaving  no  exiiBting  cause  of  action,  as 
required  by  Code  Civ.  Proc.  S  438,  as  it  would 
not  accrue  until  their  liability  had  matured  by 
actual  payment. 

5.  Guabautt  «=s>49— Rkuase  or  ouAKAn- 

TOBS   BT    impairment    OB    BUBPEHBION  OF 

cbeditob's  Bianxs  aqainbt  pbincipal. 
The  consent  of  plaintiff,  payee  of  a  corpo- 
rate note,  as  director  of  the  corporation,  to  the 
transfer  of  its  assets  to  a  trustee  for  creditors, 
did  not  conBtitute  an  act  impairing  or  suspend- 
ing plaintiff's  righta  or  remedies  against  the 
company  to  release  other  directors  from  liabil- 
ity on  their  guaranty  of  the  note,  under  Civ. 
Code,  }  2819. 

A[4;>eal  from  Superior  Court,  Olt?  and 
Connty  of  San  Francisco;  Frank  J.  Hura- 
shy,  Judge. 

Action  by  W.  J.  McClendon  against  S.  L. 
Helslnger  and  others.  From  judgment  for 
plaintiff,  defendant  Helslnger  and  another 
appeal ;  Alice  M.  McClendon,  as  administra- 


trix of  plaintur,  belnff  substltiited  u  n- 
indent  on  bis  death.  Judgment  affirmed. 

Everts  &  Bwlng  and  M.  O.  Gallaher,  all 
of  Fresno,  Lafayette  J.  Smailpage,  of  Stodt- 
ton,  and  Walter  E.  Hitman,  of  San  XVfm- 
ciaco,  for  appellants. 

Byron  F.  Stone,  Jr.,  and  Blchard  O.  Har- 
rison, both  of  San  Francisco*  fw  respmideot. 

HATEX,  J.  Action  on  a  contract  of  guai^ 
anty.  PlaintUt  and  defendants  were  the 
directors  of  the  California  Botihdale  Com- 
pany, a  corporation.  Defoidants  guaranteed 
the  payment  to  plaintiff  of  a  promissory 
note  of  said  ctHnpany  In  the  sum  of  15,000, 
whidi  amount  was  sabsequmtly  reduced  by 
payments  made  thpeon  to  $4,1S2J20,  the 
amount  sued  for  hoein.  The  contract  of 
gaanmty  was  written  on  the  bade  of  the  note,  ^ 
and  was  signed  by  tlie  five  defendants  «m* 
temporaneoosly  vrlth  the  execution  of  the 
not&  After  the  maturity  of  the  note  the 
California  Rochdale  Company  (transferred 
all  of  its  ass^  to  a  trostee  for  the  braefit 
of  its  creditors.  Subsequently  a  settlonent 
was  effected  with  some  of  the  creditors,  lear- 
tng  the  corp<nration  Indebted  to  the  plaintiff 
and  to  certain  other  creditors.  Thereafter, 
with  the  consent  of  the  corporation  and  of 
such  remaining  creditors,  and  with  the  con- 
sent of  the  defendant  Heisingw,  said  trus- 
tee transfrared  the  assets  then  remaining  In 
his  hands  to  a  committee  of  threes  consist- 
ing of  the  plaintiff,  the  d^endant  Helslnger, 
and  the  defmdant  Bennett,  wtalcfa  transfer 
was  found  to  have  been  made  in  trust  ,for 
the  beneQt  of  such  remaining  creditors.  The 
trial  court  rendered  Judgment  in  favor  of 
plaintiff  and  against  def^danta,  aU  of  the 
defendants  having  defaulted  except  Helsln- 
ger and  Bice,  from  which  Judgm^t  the  non- 
defaaltlng  defendants  prosecute  this  appeal. 

The  defenses  of  each  of  the  defendants 
were:  First,  that  he  had  signed  the  contract 
of  guaranty  In  reliance  upon  a  prior  agree- 
ment of  plaintiff  to  the  effect  that.  If  the  five 
d^endants  would  sign  the  same,'  plalntift 
would  stand  his  pro  rata  share  of  any  loss 
that  might  be  occasioned  to  them  by  reason 
thereof;  second,  that,  .without  the  consent 
of  the  guarantors,  plaintiff  had  released 
the  maker  of  the  note  from  all  liability  there- 
on ;  and,  third,  that  after  the  execution  of 
the  contract  of  guaranty,  the  California 
Bochdale  Company,  with  the  consent  of  the 
plaintiff,  but  without  the  consent  of  the  guar- 
antors, transferred  all  of  its  assets  to  one 
Smith  as  trustee  for  the  benefit  of  Its  cred- 
itors, and  that  thereafter  the  plaintiff  wltli- 
ont  the  consent  or  knowledge  of  the  guaran- 
tors, executed  a  waiver  in  writing  of  all  his 
rights  as  bolder  of  the  note  to  participate 
in  the  assets  of  said  corporation.  At  the 
close  of  the  trial  the  court  granted  plaintiff's 
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motion  to-  strike  out  the  testimony  of  certain 
witnesses  by  wblch  defendants  att^pted  to 
prove  an  oral  agreement  between  plaintiff 
and  defendants  that  plaintiff  would  stand 
his  pro  rata  share  of  any  loss  that  might  be 
suffered  by  them  by  reason  of  said  guaranty, 
hereinabove  referred  to  in  the  flrst  defense, 
and  in  accordance'  with  the  remaining  eri- 
deace  found  that  no  Boch  agreement  had  beoi 
made. 

[1,2]  We  cannot  agree  with  appellants' 
contention  that  this  ruling  was  erroneous. 
If  there  was  any  conversation  r^ardlng 
such  an  agreonent,  It  was  inadmissible,  aa 
the  contract  sued  upon  was  in  writing,  was 
complete  In  itpelf,  and  superseded  all  nego- 
tiations or  ccmrersatlons  which  preceded  or 
accompanied  its  execution.  Appellants  do 
not  attempt  to  dispute  the  well-established 
rule  that  parol  evidence  1b  inadmissible  to 
vary  the  terma  of  a  written  Instrmueat.  They 
argue,  however,  that  plaintiff  Is  estopped  from 
enforcing  his  contract  of  guaranty  because 
of  the  oral  agreement  which  they  claim  he 
entered  into;  that,  If  he  made  such  oral 
agreement  without  intention  of  fulfilling  It, 
It  constituted  fraud  in  tlie  procnr«nent  <^  the 
contract  of  ga^«nty,  wblch  would  preclude 
its  enforc^nenL  There  is  no  merit  In  this 
contention.  Fraud  as  a  defense  must  be 
pleaded  and  proved.  This  def aidants  have 
Dot  dcme. 

[3,  <]  Appellants  further  claim  that  the  In- 
trodactlon  of  parol  testimimy  to  establish 
tbla  oral  agre«nent  was  not  an  attempt  to 
Taf7  the  terms  of  a  written  contract;  but 
that  it  evidenced  anotb«'  collataral  agree- 
ment, which  coQstttnted  a  part  (tf  tile  eon.' 
■Ideratkm  for  the  execution  of  the  contract 
of  gnaranty.  'If  eodi  an  agreement  ^rere 
made,  it  would  have  amounted  to  nothing 
more  than  a  contract  ot  guaranty  of  ttte 
debt  of  anottmr,  vlilcb  would  not  hare  been 
enforceable  onleaB  In  writing.  Tbe  eases  dted 
by  appellants  do  not,  bear  out  their  conten- 
tion tai  this  regard.'  Nor  woidd  sadi  an 
agreement  conetltnte  a  counterclaim  against 
tflalntllTs  cause  of  action,  as  claimed  ap* 
prilants,  for  the  reaRon  that  the  agreemoit 
pleaded'  and  attempted  to  be  proved  was  to 
**stand  his  ino  rata  share  of  any  loss  tbat 
ml^t  be  occasioned  said  defendant  by  rea* 
scm  of  his  becoming  the  guarantor  of  said 
note.**  The  record  contains  no  allegation  nor 
proof  that  appellants  have  as  yet  suffered 
any  loss  by  reason  of  th^r  guaranty.  They 
bad  therefore,  no  "existing"  cause  of  action 
against  j^alntiff  under  such  alleged  agree- 
ment, as  Is  required  by  section  43H  of  the 
Code  of  Civil  Procedure.  A  cause  of  action 
upon  contract  is  not  "existing,"  within  the 
meaning  of  the  above  section,  until  a  lia- 
bility upon  such  contract  has  matured. 
Provident  Mutual  Building  Loan  Association 
T.  Davis,  143  Cal.  253,  76  Pac  1034.  No 
loss  would  be  occasioned  to  defendants  with- 


in the  meaning  of  the  alleged  agreement  un- 
til actual  payment  was  made  by  them.  Even 
recovery  of  judgment  against  them  would 
not  have  givea  rise  to  a  mature^  right  ot 
action  In  their  favor  against  tbe  plaintiff. 
Oaks  V.  Scheifferly.  74  Cal.  478,  16  Pac.  262. 

[6]  The  trial  court  found  that  "the  plaintiff 
did  not  at  any  time  *  *  •  release  the 
California  Bochdale  Company  from  liability 
oih  the  note  referred  to  in  said  complaint  or 
from  any  part  of  Its  llabllfty  on  said  note." 
Appellants'  contention  that  plaintiff  released 
the  corporation  "or  its  representative. 
Smith."  from  Its  obligation  upon  the  note.  Is 
unwarranted.  Smith  was  the  trustee  for  the 
creditors.  The  California  Bochdale  Company 
passed  a  resoIuUcm  authorizing  and  directing 
defendant  Helsioger,  president  of  the  corpo- 
ration, upon  acc^tance  of  a  certain  compro- 
mise aettiement  by  a  majority  in  number  and 
amount  of  Its  merchandise  creditors,  to  driv- 
er to  said  Smith  a  copy  of  said  resolution, 
"which  is  hereby  constituted  an  authority 
and  Instruction  to  H.  L.  Smith  to  retransfer 
to  F.  A.  Bennett,  S.  L.  Helslnger,  and  W.  X 
McClendon,  or  their  nominees,  aU  of  the  as- 
sets heretofore  tranafierred  to  him  by  the 
California  Bodidale  Company."  Plaintiff 
and  Helslnger,  as  creditors  of  said  corpora- 
tion, each  executed  a  release  to  Smith  for  all 
claims  and  demands  which  he  *%a8  or  may 
have  against  said  H.  L.  Smith  on  accoont  of 
the  aforesaid  transfer  of  assets,  and  does 
henbiy  consent  tiiat  said  H.  L.  Smith  may 
transfer  said  assets  and  property"  to  said 
parties.  This  release  does  not  purport  to  be 
a  release  of  the  corporation,  or  any  one  else, 
from  any  obligation  under  the  note  In  suit, 
nor  a  waiver  by  plaintiff  of  any  rights  there- 
under. This  is  the  only  release  In  evidence. 
Bellance  is  placed  upon  section  2819  of  the 
Civil  Code,  which  provides  that — 

"A  guarantor  is  ^onerated,  except  wo  far 
as  he  may  be  indemnified  by  tbe  priadiwl,  it 
1^  any  act  of  tlie  creditor,  without  the  consent 
of  the  guarantor,  the  original  obligation  of  the 
principal  ia  altered  in  any  respect,  or  the  rem< 
edies  or  rights  of  the  creditor  gainst  the  prin- 
cipal, in  respect  thereto,  in  any  way  impaired 
or  suspended." 

It  is  not.  contended  that  flu  <Hrig]na]  obli- 
gation was  altered  tn  any  respect  The  con- 
sent of  plaintiff,  as  a  director  of  the  corpora- 
tion, to  the  transfer  of  the  assets  of  said  cor- 
poration for  the  benefit  of  creditors,  did  not 
constitute  an  act  Impairing  or  suspending  the 
remedies  or  rights  of  plaintiff  against  tlie 
corporation.  In  this  connection  appellants  re- 
ly on  the  well-established  rule  that  "a  payee, 
who  voluntarily  releases  the  lien  on  property 
which  he  holds  as  security  for  the  payment 
of  his  note,  exonerates  the  guarantor  thei-e- 
on."  The  note  in  suit,  however,  was  unse- 
cured. By  his  consent  to  the  transfer  of  the 
corporate  assets  to  a  trustee,  plaintiff  neltbw 
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released  any  security  for  his  note  nor  extend- 
ed  the  time  of  payment 
The  Judgment  la  affirmed. 

•  ^ 

We  concur:  LANGDON.  P.  J.j  BRIT- 
TAIN,  J. 


PAciFto  mra.  CO.  t.  BABMUSSEN  et  al. 
(OIv.  2887.) 

(DiatPict  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Aug.  19, 1919.  Rehearing 
Denied  Sept.  18,  1919;  Denied  by  Supreme 
Court  OcL  1«,  1919.) 

1.  Mechanxcs'  liens  «s3309— Vabuitos  bs- 

TWEEI?  NOTICE  OP  COllPLETION  OF  BtriI.DING 
AND  ACTOAX  DATE  IMVATERIAL. 

AppellaotB  in  a  mechanic's  lien  foredoaure 
action  may  not  complain  that  a  notice  specified 
the  date  of  completion  of  a  baildiQg  as  Decem- 
ber 19th,  whfereas  the  court  fotmd  the  date  was 
really  December  24th,  since  Code  Civ.  Proc.  S 
1187.  then  permitted  notice  wltiitn  10  days  after 
completion,  and  appellants  did  not  file  tiieir  lien 
claim  within  sndi  time  after  December  24th, 
and  they  vere  not  injared. 

2.  Appeal  akd  ebbob  «=»1011(1)— Findikqb 
on  conflicting  evidence  not  bbvievtred. 

Where  the  evidence  to  support  findings  of 
ttrial  court  is  scant,  but  convicting,  the  findings 
will  not  be  disturbed. 

8.  Mechanics*    xjens  4s9281(2)— EiviDXNCi 

SUFFICIENT  TO  SHOW  AOOEPTANCB  OF  WOBK 

ON  SPECIFIC  DATE. 
In  consolidated  actions  for  foreclosure  of 
mechanics'  liens,  evidence  held  sufficient  to  sup- 
port the  findings  of  the  trial  court  in  relation  to 
the  acceptance  of  the  work  of  both  painter  and 
plasterer  as  of  a  spedfle  date. 

4.  Mechanics*  ukns  ^:»132(4)— Cunt  in- 
valid FOB  FAILUBK  TO  FILE  NOTIOE  WITHIN 
TIME  LnilTED. 
Where  claimants  did  not  file  their  notices  of 
mechanics'  lions,  either  within  the  time  limited 
after  the  notice  of  completion  or  within  the  time 
limited  after  the  completion  of  their  original 
contracts,  thefr  Uens  are  not  Talid,  because  of 
failare  to  comply  with  Oode  Civ.  Proc.  {  1187. 

Appeal  from  Superior  Court,  Alameda 
County;  Everett  J.  Brown,  Judge. 

Consolidated  mechanics'  lien  aetlons,  in 
which  the  Pacific  Manufacturing  Company,  a 
corporation,  and  others,  were  plaintiffs,  and 
C.  H.  Rnsmussen  and  others  were  defend- 
ants. From  the  Judgment  rendered,  Eric 
Petersen  and  H.  W.  Lassen  appeal.  Afllrmed. 

Carl  F.  Wood,  and  L.  D.  Manning,  of  Oak- 
land, for  appellants. 

W.  B.  Rlnehart,  of  Oakland,  for  respond- 
ents. 

LANGDON,  P.  J.  This  is  an  appeal  by  Er- 
Ijc  Petersen  and  H.  W.  Lassen,  two  of  the 


plaintiffs  In  a  consolidated  action  to  fore- 
close mechanics'  Hens,  first,  from  that  por- 
tion of  the  decision  of  the  trial  court  holding 
that  the  snm  of  $4,150,  found  to  be  the  un- 
paid balance  owing  from  Court  Llvermore, 
No.  77,  Foresters  of  America,  the  owner  of 
the  building  upon  which  the  work  was  per- 
formed, to  the  defendant  llasmussen,  the  con- ' 
tractor,  was  payable  to  defendant  Farmers' 
&  Merchants'  National  Bank  of  Llvermore  an- 
der  an  assignment,  and  that  such  sum  was 
not  subject  to  payment  of  the  amounts  found 
to  be  due  appellants  for  labor  and  materials 
used  in  the  construction  of  the  building; 
and,  second,  from  that  portion  of  the  deci- 
sion and  Judgment  denying  appellants  a  lien 
against  the  land  on  which  the  building  was 
constructed.  The  amounts  of  the  appellants' 
claims  were  determined  by  the  findings  and 
Judgment  ordered  in  their  favor  for  such 
amounts  against  the  contractor,  Baamussen. 

On  May  6,  1914,  Court  Llvermore,  through 
Its  building  committee,  entered  Into  an  agree- 
ment In  writing  with  Rasmussen,  as  contrac- 
tor, for  the  erection  of  a  building  on  a  lot  In 
Llvermore,  Alameda  county.  The  contract 
price  was'  to  be  something  over  $14,000,  pay- 
able in  monthly  installments  during  the  prog- 
ress of  the  work.  In  sums  equal  to  75  per 
cent,  of  the  value  of  the  work  done  up  to  the 
date  of  payment,  the  remaining  25  per  cent 
to  be  paid  35  days  after  final  completion  of 
the  work.  The  court  found  that  upon  the 
completion  of  the  work  there  was  due  the 
contractor  the  sum  of  $4,160,  which  had  pre- 
viously been  assigned  by  him  to  the  defend- 
ant Farmers'  &  Merchants'  National  Bank 
to  secure  a  note  of  the  contractor,  which  note- 
was  given  for  money  advanced  by  the  bank 
and  used  in  the  erection  of  the  building.  The 
causes  of  action  stated  In  the  complaint  of 
appellant  Petersen  Include  a  number  of 
claims  assigned  to  said  appellant  by  other 
lien  claimants,  which  will  be  considered 
later. 

Appellants  contend  that  a  valid  notice  of 
completion  was  never  filed  by  the  owner,  and 
that  therefore  it  is  precluded  from  maintain- 
ing any  defense  based  upon  the  ground  that 
the  Hens  were  not  filed  in  time,  under  the  pro- 
visions of  section  1187,  Code  of  Civil  Proce- 
dure. The  facts  Involved  in  this  determina- 
tion are  that  on  December  19,  1914,  Court 
Llvermore  occupied  the  building,  which  was 
substantially  completed  at  that  time,  but 
there  remained  unfinished  at  that  time  the 
exterior  painting  and  a  small  amount  of  plas- 
tering and  ctmcrete  work,  of  the  value  of 
about  $4.80.  The  court  found  that  such  oc- 
cupation and  use  of  the  building  by  Court 
Llvermore,  on  and  after  the  19th  day  of  De- 
cember, 1914,  was  open  and  notorious  and 
well  known  to  all  of  the  parties  plaintiff  and 
defendant  in  this  action,  including  all  of  the 
lien  claimants  In  the  consolidated  actions. 
The  court  found  that  the  contractor,  Rasmus- 
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ten,  completed  the  constructlOD  of  said  build- 
ing 00  the  24th  day  of  December,  1914,  and 
that  said  building  was  accepted  by  Bald  own- 
er on  said  24th  day  of  December,  and  a  notice 
of  completion  and  acceptance  thereof  was 
duly  filed  and  recorded  In  the  office  of  the 
county  recorder  of  Alameda  county  on  said 
24th  day  of  December,  1914.  and  that  all  of 
the  parties  to  this  action  and  all  of  the  lien 
claimants  mentioned  therein,  except  Bobert 
Howden,  had  knowledge  of  the  completion  of 
said  building  on  and  afte^  the  actual  date  of 
completion  thereof  as  found  by  the  court,  to 
wit,  the  24th  day  of  December,  1914. 

[1]  The  notice  of  completion  filed  and  re- 
corded on  Decraiber  24tb  specified  the  date 
of  completion  as  of  December  19tb,  and  the 
appellants*  objection  Is  that,  as  the  court 
found  said  date  of  completion  was  really  De- 
cember 24th,  the  notice  should  have  so  stated, 
and  that,  as  it  stated  that  the  completion 
date  was  December  19th,  Instead  of  December 
24th,  said  notice  Is  fatally  defective,  as  not 
being  In  conformity  with  the  statute.  Sec- 
tion 1187,  Code  of  Civil  Procedure,  as  It 
stood  at  the  time  of  this  notice,  provided  that 
the  owner  may  within  10  days  after  comple- 
tion of  any  contract  file  for  record  In  the  of- 
fice of  the  county  recorder  a  notice  setting 
forth  the  date  when  the  same  was  completed, 
together  with  his  name,  etc.  While  It  may  be 
true  tbat  if  the  Hen  claimants  had  relied  up- 
on this  notice  of  completion  as  filed,  and  had 
filed  their  claims  within  the  30  days  allowed 
after  the  time  stated  in  the  notice  as  the  date 
of  completion,  the  owner  would  have  been  es- 
topi)ed  to  deny  that  such  date,  so  stated,  was 
not  the  actual  date  of  completion — in  the 
present  case,  the  claimants  and  their  assign- 
ors neither  filed  their  claims  within  SO  days 
of  the  date  stated  in  the  notice,  nor  within 
30  days  from  December  24tb.  the  date  found 
by  the  court  to  have  been  the  actual  date  of 
cdDipletlon  and  the  date  upon  which  the  no- 
tice was  filed  and  recorded.  They  are,  there- 
fore, not  Injured  and  In  no  position  to  com- 
plain. 

The  court  also  found  that  on  the  24th  day 
of  December,  1914,  it  was  agreed  and  under- 
stood by  and,  between  plaintiff  Peters^  and 
defendant  Basmussen  and  said  Court  Liver- 
more  that  the  work  and  contract  of  said 
plaintiff  Petersen  should  be  and  the  same 
was  accepted  on  said  date,  omitting  there- 
from the  aforesaid  concrete  work,  amounting 
to  $4^,  which  It  was  agreed  between  the 
parties  aforesaid,  on  said  day,  might  be  per- 
formed at  snch  time  thereafter  as  would  be 
proper  and  convenient  for  said  Petersen,  and 
that  as  to  said  last-mentioned  work  no  time 
of  performance  was  agreed  upon  and  no 
time  of  payment  fixed ;  that  the  performance 
of  same  was,  by  said  agreement  between  the 
said  parties,  eliminated  from  the  contract  of 
said  plaintiff  Petersen,  and  a  new  contract 
made  with  relation  thereto  as  aforesaid, 
wherelB  and  whereby  it  was  agreed  that 


Petersen  might  perform  the  same  and  Should 
receive  therefor  when  performed  the  sum  of 
14.30,  the  same  to  be  paid  by  defendant  Ras- 
mussen,  and  that  the  said  Court  Livermore 
did  not  agree  to  pay  the  same. 

[2]  With  reference  to  the  other  work  re- 
maining unfinished  on  December  24th — 1.  e., 
the  exterior  painting,  contracted  to  be  done 
by  Morrill  &  Walters,  assignors  of  Petersen 
— the  court  found  that  said  contract  was  ac- 
cepted as  fully  performed  by  said  Rasmussen 
and  the  said  Court  Livermore  on  the  24th  day 
of  December,  1914,  for  all  the  purposes  of  the 
completltm  of  said  building ;  that  on  the  said 
24th  day  of  December,  1914,  it  was  agreed 
and  understood  between  Morrill  &  Walters, 
Basmussen,  and  said  Court  Livermore  that 
the  work  and  contract  of  said  Morrill  &  Wal- 
ters should  be  and  the  same  was  on  said  day 
accepted,  omitting  therefrom  the  aforesaid 
unfinished  portion  of  said  work,  amounting 
in  value  to  the  sum  of  $163,  which  it  was 
agreed  betwe«a  the  parties  might  he  perform- 
ed at  snch  time  thereafter  as  would  be  prop- 
er and  convenient ;  and  that  the  performance 
of  the  same  was  by  agreement  between  the 
parties  eliminated  from  the  contract  of  Mor- 
rill A  Walters  and  a  new  contract  made  with 
relation  thereto. 

C8]  Appellants  contend  that  there  is  no  evi- 
dence to  warrant  the  above  findings  that  new 
contracts  were  entered  Into  between  the  par- 
ties for  the  completion  of  the  cement  worfc 
and  painting  work,  and  that  the  original  con- 
tracts for  such  work  were  accepted  as  com- 
pleted by  the  owner  as  of  December  24th.  It 
is  true  the  evidence  to  warrant  these  findings 
is  scant;  but  there  Is  a  confilct  In  the  evi- 
dence, and.  If  there  Is  any  evidence  from 
which  these  findings  could  be  made,  they  are 
not  subject  to  review  here.  We  find  in  the 
record  the  agreement  signed  by  Morrill  & 
Walters,  the  painters,  and  also  signed  by 
Basmussen,  the  contractor,  on  or  about  De- 
cember 24th,  which  reads: 

"We  hereby  agree  that  the  value  of  the  an- 
finished  painting  work  on  the  Foresters'  Hall 
on  Saturday,  December  19,  1914,  as  compared 
with  the  entire  contract  price  for  this  painting, 
amounts  to  $153;  In  other  -words,  our  total 
contract  for  painting  amounts  to  $654,  and 
painting  work  completed  December  19,  1614, 
amounts, to  $500,  and  aa  above  noted  the  un- 
finished work  amounts  to  $153." 

A  similar  agreement  was  signed  by  Peter- 
sen in  relation  to  the  unfinished  portion  of 
the  plastering  and  concrete  work,  amounting 
to  $4.30.  In  relation  to  these  two  agreenionta 
we  have  the  testimony  of  Rasmussen.  the  con- 
tractor, that,  when  these  agreements  were 
signed,  Itasroussch  showed  to  Mr.  Walters 
and  to  Mr.  Petersen,  respectively,  a  letter 
from  the  arciiltect,  explaining  that  he  want- 
ed to  have  the  building  accepted  to  meet  nil 
legal  requirements,  and  requesting  an  esti* 
mate  of  and  agreement  concerning  the  un- 
finished portion  of  the  work,  which  letter  is 
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a  part  of  the  record  here;  that  Walters  was 
with  RaBmussoi  when  ttie  agreement  waa 
presented  to  Petersen;  that  the  letter  from 
the  architect  waa  ihown  to  Petersen,  and 
that  It  was  explained  to  him,  as  it  had  been 
to  Hr.  Walters,  that  the  ovner  wanted  to 
have  tibe  holldlng  accepted,  and  that  the 
painting  might  be  completed  when  the 
weather  permitted.  We  think  this  evidence 
Is  snffldfflit  to  support  the  flndi^  of  the 
trial  court  in  ration  to  the  acceptance  of 
the  work  of  both  the  painter  and  plasterer 
as  0^  December  24th. 

[4]  Under  the  findings  It  therefore  appears 
that  neither  the  plaintiff  Petersen  nor  his  a»: 
idgnor,  Morrill  A  Walters,  have  valid  Hens 
under  the  provisions  of  section  1187,  Co^e  of 
Civil  Procedure.  They  did  not  file  their  no- 
tice of  ll«i.  either  within  the  time  limited 
after  the  notice  of  completion,  or  In  the  time 
Ibnlted  after  the  completion  of  their  ori^nal 
contracts.  TTnder  the  findings  of  the  trial 
court,  this  Is  also  true  of  the  ll«i  of  the  ap- 
pellant Lassen,  and  of  the  various  lien  claim- 
ants whose  claims  were  assigned  to  Petersen. 

The  judgment  la  affirmed. 

We  concur:   BBITTAIN,  3,;  HATEN,  J. 


MIGHALEK  v.  NEW  ALMADEN  CO. 

(Civ.  2893.) 

(District  Court  of  Appeal.  First  District,  Divl- 
Blon  2,  palifomie.  Aug.  IS,  1919.  Behearlng 
Denied  by  Supreme  Court  Oct.  16,  1919.) 

Mines  and  iiinebai«  €=>97~Eufi.ot£s  not 

BAVina  INTEEKST  IN  UINE,  PAID  FOB  OBE 
raODDCED,  NOT  PABTNEBB. 

Where  mine  owner  made  oral  agreement 
with  certain  number  of  its  employ^  giving  them 
the  right  to  open  up  abandoned  tunnd,  agree- 
ing to  pay  them  at  specified  rate  for  ore  deliv- 
ered to  it,  and  funusliing  them  with  tools 
wherewith  to  do  work,  the  employes  were  not 
"mining  partners"  under  Civ.  Code,  S§  2511, 
2512,  2516,  not  having  any  interest  in  or  right 
to  possession  of  the  mine,  and  the  contract  be- 
ing merely  one  of  employment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Serieia,  Mining 
Partnership.] 

Appeal  from  Superior  Court,  (^ty  ^and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  A.  Mlchalek  against  the  New 
Almaden  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beversed. 

David  M.  Burnett,  of  San  Jose,  and  John 
J.  O^oole,  of  San  Francisco,  for  appellant 

Arnold  C.  Lackenbach,  B.  Porter  Ashe,  and 
Roland  Becsey,  all  of  San  FrauclBoo,  for 
respondent. 


HAVEN,  J.  Plalntifl  sued  as  the  assignee 
of  five  Individuals,  who  are  allied  to  have 
been  tlie  members  of  a  mining  partnership, 
for  the  recovery  of  the  reasonable  value  of 
work  and  labor  performed  by  said  as^gnors 
under  a  license  for  the  working  of  the  min- 
ing prop«ty  of  defendant.  The  license  waa 
granted  by  oral  agreement  between  defend- 
ant and  seven  perscms,  of  whom  one  had 
died  and  three  others  had  withdrawn  from 
the  partnership  prior  to  the  assignment  to 
plaintiff,  ttins  tearing  but  fluree-  of  the  origi- 
nal licensees  who  Joined  in  the  assignment. 
The  other  two  as^gnors  are  alleged  to  have 
become  members  of  the  partnership  after  the 
acquirement  by  it  of  the  lioenae.  The  defend- 
ant pleaded  a  defeat  of  parties  plaintiff,  both 
by  demurrer  ai^  answer;  and  also  pleaded 
In  abat^ent  of  plaintiff's  caiue  of  actifm 
that,  If  any  partnership  ^sted  among  tiie 
plaintiff's  ass^ors,  It  was  a  general  and 
not  a  mining  partnersUp,  whlcb  transacted 
its  bnsiuesB  under  a  des^natton  not  diowlns 
the  names  ot  the  persons  intmsted  as  part* 
ners,  and  that  no  certificate  had  ever  been 
filed  or  published  by  sudi  parbwrsliip,  as 
required  by  sections  2466  to  2469  of  the  Giiil 
Code.  Defendant  further  contended  that  if 
tlie  partnership  was  a  gmeral  one  Uie  oitlre 
partnership  claim  was  not  asstj^ed  to  plain- 
tiff, ^ese  defenses  were  valid  unless  a  min- 
ing partnership  existed.  Plaintiff  alleged 
such  a  partnership.  Both  parties  assumed 
that  It  was  essential  to  plaintiff's  recovery 
to  all^  and  prove  the  existence  of  a  minlns 
partnership,  and  the  Jury  was  so  Instructed. 
The  vital  question  involved  in  the  an»eal 
is  whethOT  or  not  a  mining  partnership  ex- 
isted among  plainUfTs  assignors  by  reason, 
of  the  relations  among  themselves,  or  be- 
tweoi  them  and  the  defendant.  There  is  no 
c<nifllct  in  the  tratlmony  aa  to  0ie  tects, 
which  may  be  summarized  as  follows: 

The  defendant  Is  tbs  owner  of  a  quiiA- 
sllver  mining  pnnierty  in  Santa  Clara  county. 
The  persons  who  are  alleged  to  have  form- 
ed the  mining  partnership  had  be^  working 
as  miners  upon  this  pstverty.  In  December, 
1915,  one  of  such  miners,  who  acted  as  the 
spokeunan  for  his  assot^tes,  approached  the 
foreman  of  the  mine  and  stated  that  he  and 
some  others  of  the  miners  had  gone  into  an 
abandoned  tunnel  from  another  part  of  the 
mine  and  discovered  a  lot  of  qulcksUv^ 
metal  there,  whldi  they  wanted  to  get  oat; 
that  the  only  way  to  do  so  would  be  to  open 
up  that  tunnel;  and  that  he  and  six  others 
desired  to  go  into  partnership  and  try  to 
open  it  up.  The  foreman  referred  the  miner 
to  his  superior  ofllcer.  the  general  manager 
of  the  mine.  At  a  subsequent  interview  be- 
tween the  manager,  the  fornnan,  and  tSio 
spokesman  for  the  allied  partus,  the  fore- 
man advised  the  manager  of  the  desire  of 
the  miners  to  obtain  the  privilege  referred  to, 
and  an  oral  arrangement  was  thea  entered 
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Into  between  the  general  manager  and  the 
aimn  wbereby  It  was  agreed  that  the  mln- 
en  ahoold  bare  the  privilege  of  opening  np 
the  tunnel  referred  to,  and  "to  take  oat  the 
ore  and  deliver  It  to  the  company  tor  fme 
and  a  half  years  after  the  completion  of  the 
tuimel"  for  which  the  company  was  to  pay 
them  at  the  rate  of  $6  per  ton  for  each  one 
per  cent  of  qnickaUTer  in  the  ore  delivered 
by  them  to  defendant  at  the  month  of  the 
tnmiel; '  that  the  d^bndant  would  famish 
tbem  with  all  flie  necessary  mining  tools 
and  snppUes  for  the  purpose  of  opening  the 
tunnel,  but  that  they  were  to  furnish  their 
own  board.  The  miners  were  to  receive 
notblng  In  the  way  of  wages,  but  were  to  do 
the  work  upon  their  own  account.  The  prop- 
erty to  be  worked  was  the  property  of  the 
defendant.  There  was  no  agreement  that 
the  miners  were  to  acquire  any  Interest  in 
the  mine,  nor  In  the  ore  when  it  was  taken 
out;  bnt  they  were  to  deliver  It  to  the  de- 
fendant and  to  receive  compensation  for 
thdr  work  at  the  rate  above  specified.  They 
Were  not  twund  to  work  any  specified  length  of 
time,  but  could  stop  whenever  they  found  that 
they  would  not  get  enough  compensation  out 
of  the  ore  to  satisfy  them.  There  was  no 
writing  evidencing  the  contract.  The  record 
contains  eyidence  to  the  effect  that  the  li- 
censees were  referred  to  am<mg. themselves 
and  by  the  employ^  of  defendant  as  part- 
ners, and  were  generally  recognized  as  such. 
Hils  Is  no  proof,  however,  of  the  existence 
of  the  peculiar  character  of  iiartnershlp 
necessar>-  for  the  successful  maintenance  of 
plaintiff's  cause  of  action. 

The  court  Instructed  the  Jury  that  their 
v»^ct  must  be  for  the  defendant,  unless 
they  foaad  the  existence  «  mining  part- 
nership, and  that  the  work  performed  by 
plaiDtlff*B  assignors  was  so  performed  by 
than  as  a  mining  copartnership  and  not  aa 
indtvidnals.  In  definition  of  a  "mining  part- 
nership" and  Its  attributes  the  court  read 
to  the  JniT  sections  2511,  2512,  and  2616  of 
the  Civil  Ckide.  Tbe  Jury  found  k  verdi<t 
In  favor  of  plaintiff,  from  whldi  tbe  defoid- 
ant  appeals,  urging  that  the  verdict  Is  not 
supported  by  the  evidence.  Defendant's  mo- 
tion for  a  new  trial  was  based,  among  oQier 
things,  upon  the  same  ground,  and  wu  de- 
nied by  the  trial  court 

The  facts  above  recited  do  not  prove  the 
existeDce  of  a  mining  partnendiip.  Under 
tbe  flections  of  the  Civil  Code  above  referred 
to  and  the  authorities  in  which  the  nature 
of  sndi  a  partnereiblp  has  been  considered, 
tlie  ownership  of  an  Interest  in  a  mine,  or 
the  rigfbt  to  the  possession  thereof,  or  an 
vpOm  to  irarcliaBe  tbe  same,  la  a  prerequi- 
site for  Hke  existence  of  sndi  a  partnership. 
Under  section  HSll  of  the  Civil  Code: 

"A  mining  partnership  exists  when  two  or 
more  persons  who  own  or  acquire  a  miniaf 
dain  tor  the  pnrpoae  of  worldng  it  and  ez- 


tractlng  the  mineral  therefrom  actually  engage 
in  working  the  same." 

Under  this  definition,  the  ownership  or 
acqnlremCTt  of  a  mining  claim,  or  of  at 
least  an  Interest  therein,  and  the  actual  en- 
gagonent  In  working  sucb  a  claim,  are  both 
essential  before  a  mining  partnership  can 
be  said  to  exist  A  mining  partnership  exists 
by  reason  of  the  Joint  Interest  of  the  part- 
ners in  a  mining  claim.  the  case  at  bar 
the  alleged  partners  had  no  such  Interest 
when  the  alleged  partnership  was  formed, 
nor  did  they  subsequently  acquire  any. 
Their  contract  amounted  to  nothing  more 
than  the  privilege  of  worldng  upon  a  mine 
in  which  they  neither  had  nor  were  to  ac* 
qnlre  any  Interest  It  was  a  contract  of  em- 
ployment. 

Bespoodent  relies  v^m  certain  authorities 
whitli  hold  that  the  ownership  of  a  mining 
Qialm  In  fee  is  not  necessary  for  the  ex- 
istence of  a  mining  partnerddp,  and  that 
sodi  partnership  "can  be  formed  dtber 
to  proq>ect  tot  and  locate  mines,  or  to 
work  mines  belonging  to  other  p»8ons 
or  to  any  or  all  of  tbe  Individual  memb^s.** 
27  Cyc.  756.  An  examlnatltui  of  tlie  cases 
dted  by  tile  text-writers  dlacknes  tibat  the 
mining  partnerships  tiiere  InTOlved  were  de- 
creed by  reason  of  the  existence  in  the  parfc> 
ners  ot  some  interest  in  the  property,  or  ot 
a  right  of  possession  in  their  own  rigfht,  as 
distinguished  from  that  of  the  owner.  The 
recent  case  of  Harper  v.  Sloan,  177  Cal.  174, 
169.JPac.  104S,  181  Pac  775,  is  dted  by  re- 
spondent, and  is  aa  example  of  dmllar  cases. 
In  ttiat  case  the  plaintiff  acquired,  under  his 
ctmtract,  the  privilege  of  purdiaslng  the 
property,  and  conv^ed  to  his  associates  a 
portion  of  that  right  Bncb  a  contract  vests 
in  the  iHdder  thereof  an  equitable  or  contin- 
gent Interest  in  the  property  Itself.  In  Crow- 
ley V.  Genesee  Mining  Co.,  55  Cal.  27S,  1h« 
court  GODStrnedacmtrartby  whldtitheplaln- 
tUr  was  employed  to  vrork  in  a  mine  bdonglng 
to  defendant  for  the  parpoee  of  taking  out 
what  ts  known  as  "tribute  rock,"  and  d^ver- 
Ing  it  at  the  defendant's  quartz  mine,  to  be 
crushed  at  Its  mill  free  of  cost  or  expense 
to  the  plaintiff,  and  as  compoisation  for  his 
services  one-half  of  the  gross  proceeds  of 
eadti  crashing  was  to  be  paid  to  the  plaintiff. 
That  contract  was  held  to  be  a  "contract 
of  employmettt  under  section  1965,  Civil 
Code.''.  In  Hudepohl  v.  Liberty  Bill  Con- 
solidated Mining  &  Water  Co.,  80  CaL  953, 
558,  22  Fac.  S39,  840,  a  written  contract  was 
executed  by  the  saperintendott  of  a  mining 
company  to  plaintiff  and  an  associate,  which 
contract  stated  that  the  mining  company 
leased  to  the  plaintiff  and  his  associate  "the 
right  and  privilege  to  work  and  mine"  cer* 
tain  mining  property;  that  the  company  was 
to  make  improvementa  necessary  for  com- 
mencing and  carrying  on  the  work;  and 
that  the  other  parties  were  to  work  and  mine 
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the  ground  eCnd  receive  one-half  of  all  the 
groBs  products  as  compensation.  In  constru- 
ing that  contract  the  court  said : 

"Such  a  contract  does  not  create  the  relation 
of  landlord  and  tenant,  but  fixes  a  rule  of  com- 
peoaation  for  flcrvicca  rendered.  It  is,  In  all 
ita  easential  features,  a  contract  for  labor  to 
be  performed,  and  to  be  paid  for  by  a  ahare  of 
the  profits  realized  from  nueh  labor." 

It  was  admitted  upon  the  trial  by  the  at> 
tomey  for  respondent  that  the  contract  here 
involved  evidenced  a  license  aad  not  a  lease. 
In  Wheeler  v.  West,  71  Cal.  126. 128.  11  Pac. 
871,  873,  an  oral  contract  yna  iuTtdved,  under 
which  defendants  were  to  enter  and  work 
a  certain  portl<Hi  of  the  mine  as  they  sfiw 
fit  and  to  exerdse  their  own  dlacretlw  wheUi- 
er  they  worked  it  or  not  That  contract  was 
held  to  convey  to  defendants  a  mere  license 
and  not  a  leasa  In  distln^lshlng  the  legal 
rights  of  a  licensee  from  those  ot  a  toiant 
under  a  lease,  the  court  nsed  the  following 
language: 

"There  is  a  broad  distinction  between  a  lease 
of  a  mine,  under  which  the  lessee  enters  Into 
possession  and  takes  an  estate  in  the  property, 
and  a  Hcense  to  work  the  same  mine.  In  the 
latter  case  the  licensee  has  no  pennanent  in< 
terest,  property,  or  estate  in  the  land  itself, 
but  only  in  the  proceeds,  and  in  such  proceeds 
not  as  realty,  but  as  itergonal  property,  and 
bis  posseesion,  like  that  of  an  individual  under 
a  contract  with  the  owner  of  land  to  cat  timber 
or  harvest  a  crop  of  potatoes  thereon  for  a 
share  of  the  proceeds,  is  the  possesion  of  the 
owaei^' — Quoted  to  the  same  dEect  in  Shaw  v. 
Caldwell.  16  GaL  App.  7.  IIS  Pac.  941. 

De  Haro  v.  United  States,  6  Wall.  590,  627, 
18  L.  Ejd.  681,  announces  the  same  doctrine. 

The  verdict  was  not  supported  by  the  evi- 
dence In  that  no  mining  partnership  was 
proved.  Unde^  the  facts  disclosed  by  the 
record,  the  doctrine  of  est<9pel  relied  upon 
Isy  respondent  can  have  no  appllcatltm. 

The  judgment  is  reversed. 


We  concur: 
TAIN,  J. 


LANGDON,  P.  J.;  BBIT- 


ROSENTHAIi  v.  SILVBIHA.  (Civ.  2668.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  August  12,  1919.  Re- 
hearing Denied  by  Supreme  Court  Oct.  9, 
1919.) 

1.  Tendob  and  pubohasbk  «»8&— Bvidehok 
insuiiticient  to  show  acceptarck  of 
qvnclasm.  deed  bt  vehdob  and  bkscis- 

SION. 

Where  purchaser  served  quitclaim  deed,  re- 
leasing his  interest  in  the  land,  upon  vendor 
who  was  unable  to  read  or  understand  the  Eng- 
lish language,  and  vendor  within  two  dars  hand- 
ed dppd  to  his  1aw3%r,  wt)o  rpturned  it  to  pur- 


chaser as  soon  as  he  could  ascertain  proper  ad- 
dress, there  was  no  acceptance  of  deed  or  ac- 
quiescence by  vend»  In  rescission  of  contract. 

2.  VKNpoBAKD  PUBCHASEB  ^=>123— Evidence 

SHOWING  ASSIGNMENT  OF  INTEBE8T  BT  PDB- 
CBASEB  BEFOBE  ATTEUPT  TO  BESCIND. 

In  purchaser's  action  to  rescind,'  involving 
issue  of  whether  third  parties,  to  whom  pur- 
chaser bad  transferred  interests  tn  tile  omtract 
prior  to  puTdtaser's  attempt  to  resdnd,  had 
aband<med  thdr  rights,  thereby  enabling  pur- 
chaser to  revest  vwdor  with  title  firee  from  any 
cloud  created  by  the  contract,  finding  that,  at 
time  of  purdiaser'a  attempt  to  rescind,  such 
other  persons  had  no  interest  in  the  contract. 
held  against  weight  of  evidence. 

8.  Appeal  and  bbbob  «b988S  —  Appeuant 

EffTOPFED  on  appeal  TO  OBJECT  TO  CONSID- 
EBATION  OP  DEED. 

Where  substance  of  deed  and  date  book  and 
page  of  its  recordation  were  read  into  the  rec- 
ord during  the  trial,  and  the  existence  of  the 
deed  appeared  to  have  been  considered  before 
lower  court  by  all  parties,  plaintiff  was  estop- 
ped on  appeal  from  objecting  to  crasideration 
of  deed,  though  deed  itaelt  had  not  been  ad- 
mitted in  evidence. 

4.  Deeds  <^=>12l  —  Vbndob  and  PuaonASER 
«sBll6— Tendeb  or  quiTCLAiii  deed  insup- 
ncncNT  AS  A  becontetancb  to  vbndob. 
Where  purchaser  made  quitclaim  of  the 
property  to  .third  party,  a  subsequent  quitclaim, 
deed  served  upon  vendor  by  purdiaser  was  in- 
sufficient as  a  tmder  of  reconveyance,  since  It 
failed  to  revest  vendor  with  title  freed  from 
the  cloud  created  by  contract  of  sale,  for  a 
Quitdatm  deed  conv^s  no  mm  than  present 
interest  of  grantor. 

6.  Vendob  and  pubchasbb  9=95S— Sale  op 
tract  and  comvetahoea  op  pasts  thebeof 
a  8epababuc  oonikaot. 
Contract  for  sole  of  large  tract  of  land,  re- 

qniring  vendor  to  convey  one  or  more  acres  upon 
payment  of  certain  price  per  acre,  was  a  divisi- 
ble and  separable  contract,  such  that  fuU  per- 
formance of  one  part  might  be  made  by  both 
parties  without  affecting  the  subaequent  per- 
formance or  right  of  performance  as  to  remain- 
der. 

6.  Vendob  and  pubchabbb  «=>145— Right  to 
convetanck  of  pbofobtionaz.  nuubeb  of 
acbe3  tjpon  uaking  initial  payment. 

Where  contract  for  sale  of  certain  tract  of 
land,  at  certain  price,  to  be  paid  within  cer- 
tain time,  provided  for  conveyance  of  one  or 
more  acres  upon  payment  of  certain  price  per 
acre,  purchaser  was  not  entitied  to  ramveyaace 
of  proportional  number  of  acres  for  initial  pay- 
ment made  upon  execution  of  contract;  such 
payment  being  a  general  payment  on  price  of 
tract  as  an  entirety. 

7.  Vendor  and  pobohasbr  «s»3S4(6)  —  Dn- 

FADLT  BT  VRNDOR  IN  OONVBTANCB  OP  POR- 
TIONS OF  TRACT  BOLD  NOT  AFFECTINQ  ENTIBE 
CONTBACT. 

Where  contract  provided  fo''  sale  of  tract 
of  land  at  certain  price  to  ^  P*'^ 
purchaser's  option,  bef^f^  ^pecV&ed  date,  and  re- 


quired vendor  to  conv^^  acres  upon 
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pnrdMMr*B  TpKfmvDt  Of  a  ipecified  prioB  per 
acre,  vendor's  refusal  to  convey  certain  nnm- 
ber  of  acres  upon  tender  of  required  amount, 
before  purchaser  had  exercised  option  by  paying 
or  tendering  total  purchase  price,  was  not  a 
default  bf  vendor  of  the  entire  contract,  bat 
was  mere  refosal  to  carry  out  a  portion  thereof 
not  entitling  purchaser  to  recover  iottial  pay- 
ment made  uptm  execntion  of  the  contract, 

8.  Tkitdob  aud  vmcBABtx  4s>118— Vindex 

ZH  DKrAULT  TBI  TAJLinO  TO  PAT  OB  TBNDEB 
TINDOB  TAXES  ADVANCED. 

Where  contract  required  pordiaser  to  pay 
taxes,  but  it  was  subsequently  agreed  that  ven- 
dor should  pay  taxes  and  that  amount  due 
therefor  should  thereafter  be  adjusted  between 
the  partiea,  purchaser  did  not  folly  perform  un- 
der the  omtraet  vithout  paying  or  offering  to 
'  pay  taxes  advanced  by  vendor,  though  vendor 
never  requested  payment. 

9.  TBNDOB  ARD  PtTBOHASEB  «=»7&— NEH^EB 
PABTT  C01JI.D  8DX  ON  CONTBAOT  VZTBOUT 
PEBFORUANCB  OP  CONDITION8. 

Where  land  contract  provided  for  payment 
of  purchase  price  within  certain  period  and 
interest  and  taxes  by  purchaser  and  for  con- 
veyance by  vendor  <^  one  or  more  acres  upon 
payment  of  certain  price  per  acre,  neitljer  par- 
tj  could  maintain  action  thereon  without  first 
performing  all  th«  conditionB  prevlooaly  to  be 
performed  br  him. 

10.  Tbndob  and  pubchaseb  <&=>107  —  Evi- 
dence SHOWING  NO  EQUITABLE  QBOUND  FOB 
BESCIB8I0N  BT  VENDEE. 

Where  vendor,  who  was  unable  to  read  Bng- 
lish  lanfnagCi  refused  to  rign  deed  c(Hiveying 
certain  number  of  acres  upon  payment  of  cer- 
tain price,  under  contract' requiring  him  to  bo 
do,  without  first  consulting  his  attorney,  and 
where  purchaser,  taking  advantage  of  such  re- 
fusal, immediately  served  notice  to  rescind  and 
quitelaim,  deed  upon  vendor,  and  filed  suit  to 
rescind  before  vendor's  attorney  could  return 
quitclaim  deed,  and  where  interest  payment  was 
lotHi  dne^  and  purchaser  was  at  audi  time  in- 
debted to  vendor  for  taxes,  there  was  no  equi* 
taUe  gronnda  for  resdsaion  (a  part  of  pur- 
diaser. 

Appeal  from  Superlot  Ooartr  Alameda 
County;  T.  W.  Harris,  Judge. 

Action  by  Cerf  Bosenthal  against  Jos- 
eph a  SUveira.  Judgment  for  plalntil^  and 
(tefendant  appeals.  Bevexsed. 

r.  I.  Lemoa,  of  Hayward,  and  Bose  &  8U- 
Tersteln  and  Fitzgerald,  Abbott  ft  Beardsley, 
all  of  Oakland,  for  appellant 

A.  Gb  Aiken,  of  San  EYandsco,  for  respond- 
ent. 

WASTE,  P.  J.  Appeal  from  a  Judgment, 
rendered  In  favor  of  plaintiff  and  respondent 
for  ttie  sum  of  98,257.75,  together  with  costs 
and  disbursements,  ordering  that  plaintiff 
have  a  Hen  upon  tbe  real  property  Involved 
In  the.  action  to  the  amount  of  the  Judgment 
and  canceling  and  anuulHng  a  contract, 
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wherein  plaintiff  agreed  to  purchase  from  de- 
fendant and  defendant  agreed  to  sell,  the 
real  property  described  In  the  pleadings. 
The  Judgment  of  the  court  below  Is  for  the 
return  of  the  payments  made  by  plaintiff  on 
the  purchase  price  of  tbe  land,  and  interest, 
on  the  theory  that  there  was  a  resdsslon  of 
the  ctHitr&ct. 

Plaintiff  in  the  case  Is  an  experienced  real 
estate  operator  and  engineer  by  profession. 
He  bought  tbe  property  for  subdivision  pur- 
poses. He  understands  perfectly  the  English 
language.  Defendant  is  a  Portuguese  farm- 
er, nnable  at  all  to  read  or  write  tbe  EQgUsfa 
language,  and  understanding  it  at  best  but 
Imperfect^. 

The  property  In  question  was  part  of  the 
farm  owned  and  cultivated  l^  the  def^dant 
Tbe  contract  provided  for  the  sale  of  the  prop- 
erty for  the  sum  of  $30,000,  ¥5,000  of  which 
amount  was  paid  on  execution  of  the  contract 
The  balance  of  $25,000  was  payable  at  any 
time  within  four  years  from  date.  The  con- 
tract also  provided  that  all  taxes  on  the  prop- 
erty, which  became  due  after  June  80,  181.3, 
were  to  be  paid  by  plaintifl,  who  was  also 
oUigated  to  pay  Interest  on  the  deferred  pay- 
ments at  6  per  cent,  net,  per  annum,  payable 
semiannually ;  tbe  contract  not  stating 
whether  such  Interest  payments  were  to  be 
paid  in  advance  or  otherwise.  Under  the 
terms  of  the  agreement  plaintiff  was  glTen 
the  right  to  a  conveyance  of  one  or  more 
acres  of  the  land,  upon  the  payment  of  $300, 
or  9600,  per  acre,  according  to  the  location 
of  the  property;  but  no  definite  time  was 
stated  when  or  under  what  conditions  such 
conveyances  should  be  made.  ^  Time  was 
made  the  essence  of  the  contract 

Plaintiff  took  possession  of  the  property, 
built  roads  therein,  destroying  some  of  the 
fruit  trees  in  so  doing,  and  plotted  out  tbe 
property  for  subdivision  purposes. 

The  tract  being  part  of  defendant's  entire 
acreage,  was  assessed  In  one  amount  for 
1913-14.  Batber  than  allow  tbe  tax  to  go 
delinquent  and  after  his  attention  had  been 
called  to  the  matter  by  tbe  tax  collector,  he 
paid  taxes  on  tbe  whole  tract  for  the  year 
1913  wben  th^  became  due.  After  settle- 
ment as  to  the  amount  due,  plaintiff  repaid 
to  defendant  his  pro  rata  share,  as  required 
by  the  agreonent.  Plaintiff  also  paid  all  bi- 
stallments  of  interest  to  and  Including  Jnly 
2,  1014.  Taxes  for  tbe  year  1914-15  became 
doe  October,  1914,  and  were  again  paid  by 
tbe  defendant  No  adjustment  or  pro  rata 
payment  by  the  plaintiff  bad  been  bad  when 
the  purported  resclsslstm  took  place,  on  De- 
cember 28,  1914,  nor  had  the  interest  on  the 
contract  been  paid,  subsoquent  to  July  2  of 
that  year. 

After  entering  into  possession  of  the  tract 
plaintiff,  on  February  6,  1014,  made  a  quit- 
claim deed  of  the  property  to  the  Ciarabelle 
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Realty  Company,  and  thle  deed  was  record- 
ed. Plaintiff  also  entered.  Into  a  contract, 
withont  tbe  knowledge  of  defendant,  to  sell 
2^  acres  of  tbe  tract  to  a  German,  whose 
name  was  unknown  to  defendant.  No  money 
was  paid  on  this  contract,  and  the  pnrdiaser 
appears  to  have  never  entered  Into  poeses- 
Blon.  The  plaintiff,  throu^  tbe  realty  com- 
pany, entered  into  a  written  agreement,  in 
escrow,  with  S.  G.  and  Clara  F.  Brown,  for 
the  purchase  of  hve  acres  of  the  real  property. 
Brown  entered  Into  possession.  No  money 
was  paid  to  defendant  under  either  the  con- 
tract with  the  unknown  purchaser,  or  with 
Brown,  and  neither  contract  was  recorded. 

Un  December  29, 1914,  In  the  evening,  after 
defendant  was  In  bed,  plaintiff,  accompanied 
by  a  Mr.  Atthol,  called  upon  the  defendant 
at  his  residence,  near  Hayward,  and  request- 
ed defendant  to  sign  a  deed  conveying  16% 
acres  of  the  premises,  explaining  to  defend- 
ant that  it  was  in  consideration  of  the  $5,- 
000  theretofore  paid  and  credited  on  the  pur- 
chase price  at  the  time  of  tbe  execution  of 
tbe  contract  Defendant  refused  to  execute 
the  deed.  Thereupon  plaintiff  tendered  to 
defendant  the  further  sum  of  $300  and  de- 
manded that  he  s^n  a  conveyance  of  a  cer- 
tain one  acre  of  the  land  to  the  party  Attbol, 
as  provided  In  the  contract  D^endant  also 
refused  to  accept  the  fSOO  or  to  execute  tbe 
conveyance  demanded. 

The  evidence  is  confilctlng  as  to  Jnst  what 
occurred  at  this  meeting.  The  plaintiff  testi- 
fied that  the  defendant  positively  refused  to 
execute  any  further  deeds  until  the  remain- 
der of  the  purchase  price,  amounting  to  $26,- 
000,  had  be^  paid.  The  defendant  testified 
that  be  merely  explained  to  the  plaintiff  that 
he  did  not  understand  the  matter,  and  re- 
guested  that  the  execution  of  the  deeds  be 
postponed  until  the  next  day,  when  he  could 
consult  his  attorney;  that  his  only  refusal  to 
comply  with  plaintiff's  demand  occurred 
when  he  was  pressed  by  plaintiff  to  sign  the 
deeds,  aiui  finally  said,  "No,  I  sign  nothing 
to-night,  until  I  see  my  lawyer."  While  the 
trial  court,  with  the  witnesses  before  it,  was 
satisfied  with,  and  accepted,  plalntifTB  ver- 
sion of  the  occurrence,  and  what  subsequent- 
ly transpired,  and  found  that  defendant's 
conduct  amounted  to  a  resclssslon  of  the  con- 
tract, we  cannot  but  feel  that  there  is  much 
in  tbe  whole  line  of  action  of  tbe  plaintiff  on 
the  occasion  of  that  visit  and  Immediately 
thereafter,  whictx  lends  vivid  color  to  the 
contention  of  the  appellant  that — 

"Tbe  purpose  of  this  visit  by  Bosen^al  and 
Atthol  was  to  inveigle  Mr.  Silveira  into  some 
sort  of  a  technical  default,  so  as  to  enable 
plaintifC  and  bis  successors  in  interest  to  evade 
carrying  out  of  the  contract  of  purchase." 

On  the  very  next  day  following  the  visit 
to  defendant  at  Hayward,  plaintiff  signed, 
and  sent  by  a  messenger  to  defendant,  who 


personally  received  it  a  notice  of  rescission 
and  cancellation  of  tbe  contract  of  sale,  based 
on  the  alleged  refusal  of  defendant  to  exe- 
cute deeds  for  certain  portions  of  the  tract, 
and  for  false  statements  and  alleged  misrep- 
resentations to  various  prospective  purchas- 
ers. We  pause  here  to  note  that  nowhere  in 
the  record  does  it  appear  that  any  false 
statements,  or  misrepresentations,  were  ever 
made  by  defendant,  or  by  any  one  in  his  be- 
half, In  the  premises.  The  notice  was  ac- 
companied by  a  quitclaim,  executed  by  tho 
plaintiff  and  his  wife  to  defendant  and  bis 
wife,  which  deed  released  and  quitclaimed 
the  aitlre  tract  It  contained  a  recital  ttiat 
it  was  "made  for  the  purpose  of  releasing  all 
intereste  of  the"  makers  "by  reason  or*  the 
contract  of  sale  between  the  parties.  The 
plaintiff  did  not  In  this  notice,  or  at  any  oth- 
er time,  offer  to  pay,  or  tender,  to  defendant 
the  taxes  accrued  on  tbe  property,  and  paid 
by  defendant,  for  tbe  year  1914,  or  the  in- 
terest on  the  contract  which  accrued  after 
July  2d  of  that  year. 

Defendant  could  not  read  the  documents 
thus  served  on  him,  but  within  a  day  and  a 
half,  or  two  days,  he  handed  them  to  his 
attorney.  The  latter,  acting  for  defendant, 
as  quickly  as  he  could  ascertain  the  proper 
address,  returned  the  quitclaim  deed  to 
plaintiff.  This  was  on  January  4,  1915,  and 
but  five  days  after  its  receipt  by  defendant 
In  a  letter  accompanying  the  returned  deed, 
defendant  through  his  attorney,  denied  re- 
fusing to  execute  any  deeds,  and  tbe  making 
of  any  false  statements  concerning  tbe  mat- 
ters at  issue,  and  stated  his  willingness  to 
comply  with  the  terms,  covenants,  and  con- 
ditions mentioned  In  the  contract  of  sale,  and 
demanded  payment  of  the  unpaid  .Interest, 
amonnting  to  $750,  and  settlement  for  the 
taxes  as  therein  provided.  He  offered  fur- 
ther to  make  a  deed  to  plaintiff  of  all  tbe 
pr<^rty  covered  by  tbe  contract  upon  being 
paid  the  full  amount  of  the  purchase  price. 
Plaintiff  bad,  however,  immediately  after 
executing  the  quitclaim  deed,  brought  this 
action  for  rescission,  and  return  of  the 
amounts  paid,  alleging  the  delivery  of  the 
deed  to  defendant,  of  which  fact  his  attor- 
ney notified  the  attorney  for  defendant,  in- 
closing tbe  deed,  and  refusing  to  entertain 
its  return  to  plaintiff.  Defendant's  attorney- 
offered  In  reply  to  hold  the  quitclaim  deed 
for  Rosenthal,  but  that  offer  was  refused, 
plaintiff's  counsel  stating  that  the  return  was 
absolute  and  that  the  actlcm  would  be  tried 
as  the  facts  existed  at  the  time  It  was  filed. 
There  the  matter  rested. 

[1]  On  the  foregoing  facts  we  cannot  find 
warrant  for  acc^ting  the  trial  court's  find- 
ing that  tbe  defendant  "accepted"  tbe  quit- 
claim deed.  It  is  true  there  was  a  manual 
delivery  of  the  document  to  Silveira,  who 
was  unable,  by  reason  of  his  illiteracy,  to 
read  it   He  promptly  banded  the  document 


Digitized  by 


Cal.)  BOSENTHAL 

(IH 

to  bis  lawyer,  who  retamed  It  to  Rosentlial, 
only  to  learn  that  that  party  had,  with  pre- 
cipitous haste,  filed  an  action  based  on  the 
alleged  delivery  of  the  deed,  and  would  stand 
upon  whatever  advantage  he  had  gained 
thereto.  We  are  unable  to  find  acceptance  or 
acquiescence  In  this  line  of  action.  Neither  do 
we  share  the  view  of  appellant  that  on  the 
foregoing  fiu:ts  defendant  must  be  held  to 
have  made  no  objection  to  tiie  traider  of  the 
qtiltclaim  deed  by  plaintiff. 

[J]  The  lower  court  found  that — 

"Neither  the  Browns,  nor  ClarabeUe  Realty 
Company,  nor  any  otiier  person,  other  than 
plaintiff,  had  any  li^t  or  title  in  or  to  said 
contract  of  sale,  or  to  possession  of  said  tract, 
or  any  portion  thereof  on  I>eeeniber  30,  1914, 
when  it  was  offered  back  to  defendant,  and  the 
contract  released  to  him  by  the  quitclaim  deed." 

Tbla  flndins  is  contrary  to  the  evidmice. 
The  contract  between  the  realty  company 
and  the  Browns,  tat  the  purdulse  of  five 
acres  of  the  tract,  was  entered  into  In  Hay, 
1914,  and  the  papers  were  placed  in  escrow 
In  the  Vanners'  &  Merdiants*  Bank  In  Oak- 
land. The  sura  of  $500,  and  a  deed  to  a  cer- 
tain lot,  as  part  of  the  pnrdiase  price  for  the 
acreage,  ^ere  handed  to  the  bank  with  writ- 
ten escrow  instructions,  signed  by  the  Clara- 
belle  Bealty  Company  and  by  the  Browns. 
The  latter  went  into  Immediate  possession, 
and,  according  to  flte  evidence,  as'  we  read 
the  uncontradicted  record,  were  in  posses- 
sion at  the  date  of  the  attempted  resdsston 
by  plaintiff.  They  apparently  had  no  thought 
of  abandoning  their  ctmtract  until  the  plain- 
tiff in  person  went  to  thou  and  asked  to  be 
Teleaned  from  the  contract.  In  spite  of  the 
effort  <tf  the  plaintiff.  In  the  lower  court,  to 
fix  the  date  of  the  alleged  surrender  of  pos- 
seMlon  by  the  Browns  as  being  prior  to  De- 
cember 30th,  the  record  falls  to  substantiate 
tlie  finding  of  the  court.  On  the  contrary, 
tlie  record  does  show  that  It  was  not  until 
January  iStb,  following  the  filing  of  the  ac* 
tlon,  that  file  escrow  was  aided.  On  that 
day,  under  written  instructions  bearing  the 
same  date,  and  signed  by  the  Glarabelle  Beal- 
ty Company  by  its  proper  officers,  the  bank 
redelivered  to  Mrs.  Brown  the  $500  there- 
tofore paid  and  the  deed,  given  as  part  of  the 
Bame  purchase  price  for  the  five-acre  tract 
Furthermore,  the  Browns  left  their  furniture 
In  a  building  on  the  tract  and  some  of  it  was 
atUl  there  at  the  time  of  the  trial.  No  quit- 
claim deed  from  the  Browns,  or  any  release 
by  them  of  plaintiff,  or  the  Glarabelle  Healty 
Company,  other  than  the  receipt  for  the  $600. 
and  "all  papers  In  connection  witti  above  es- 
crow," appear  In  the  record. 

Again,  there  Is  nothing  in  the  record  by 
which  It  may  be  determined  that  the  party, 
whose  name  is  unknown,  but  referred  to  as 
the  "Qteman,'*  bad  no  right  or  title  in  the 
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property,  as  vendee  of  the  Glarabelle  Bealty 

Company. 

[3]  As  before  stated,  on  February  6.  1914. 
plaintiff  made  a  qultclidm  deed  of  the  prop- 
erty In  question  to  the  Glarabelle  Realty 
Company,  which  deed  was  duly  recorded  In 
the  office  of  the  county  recorder  of  Alameda 
county.  While  this  deed,  by  some  Inadvert- 
ence, possibly,  does  not  appear  to  have  been 
actually  admitted  In  evidence,  Its  existence 
and  the  fact  of  its  execution  appear  to  have 
been  cohsldered  before  tbe  court  by  all  par- 
ties. Its  substance,  and  the  date  and  book 
and  page  of  its  recordation,  were  read  Into 
the  record  by  counsel  during  the  trial.  On 
this  statement  of  counsel  the  court  made  Its 
finding.  Plaintiff  is  therefore  estopped  from 
objecting  to  the  deed  now  being  considered  In 
evtd^ce.  Baker  v.  Eilers  Musie  Co.,  Itti 
GaL  602,  166  Pac.  1006.  It  was  under  this 
quitdalm  deed  and  right  <^  ownership  in  tbo 
contract  otf  sale  thereby  conveyed  tliat  the 
contracts  between  the  realty  company  and 
the  Browns,  and  the  unnamed  German,  were 
made.  No  reconv^ance  of  the  pn^mty  was 
ever  nude  the  realty  company  to  plaintiff 
or  defendant  untU  during  the  trial,  two 
years,  and  more^  after  the  filing  of  the  ac- 
tion. Tbe  lower  court's  finding  in  that  re- 
gard is  as  follows: 

"Defendant  at  tbe  time  of  the  tender  and 
receipt  by  him  of  the  qnitclolm  deed,  execated 
by  plalntlfE,  did  not  state  any  objection  to  the 
form  or  substance  of  such  tuider,  nor  until  at 
the  trial,  when  the  fact  of  the  record  of  the 
deed  to  the  Glarabelle  Realty  Company  was 
raised.  Plaintiff  thereupon  tendered  to  defend- 
ant a  duly  executed  and  aclcnowledged  deed  of 
said  Glarabelio  Realty  Company,  dated  January 
18.  1B16,  conveying  to  plaintiff  the  said  record 
title,  which  defendant  thereupon  refused  to  ac- 
cept." 

[4]  It  tiius  appears  from  the  evidence,  and 
from  tbe  court's  finding,  that,  when  Rosen- 
thal and  wife  quitclaimed  to  defendant  and 
wife  the  projwrty  covered  1^  the  contract  of 
sale,  the  quitclaim  deed,  so  tepdered,  con- 
veyed nothing  to  defendant.  "A  quitclaim 
deed  •  ♦  •  purports  to  convey  and  does 
convey,  no  more  than  the  present  Interest  of 
the  grantor,  and  does  not  operate  to  pass  an 
Interest  after  acquired."  Ann.  Gas.  1913G, 
368.  Rosenthal  had  already  conveyed  to  the 
Clarabelle  Realty  Company,  by  deed  of  rec- 
ord, all  his  Interest  and  right  in  the  property. 
His  quitclaim  deed  to  defendant,  therefore, 
did  not  revest  tbe  defendant  with  the  title  to 
the  property  freed  from  the  cloud  created  by 
the  contract  of  sale.  The  right  to  whatever 
claim  or  demand  might  be  asserted  thereun- 
der was  legally  vested  in  the  realty  company, 
at  the  time  the  action  was  commenced.  The 
finding  of  the  court  last  quoted,  therefore,  is 
contrary  to,  and  inconsistent  with.  Its  ear- 
lier recital  that  the  Clarabelle  Bealty  Com- 
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pany  had  no  rlgbt  or  tUle  In  the  contnct  of 
sale,  or  poasessloii  of  the  land,  when  plain- 
tiff offered  It  back  to  defioidant,  and  the  con- 
tract was  released  to  him  by  Qie  qoltdalm 
deed  of  Rosenthal  and  wife,  on  December 
SO,  1914. 

[i,  I]  The  contract  of  sale  between  plain- 
tiff and  defendant  was  a  diyistble  and  sepa- 
rable one.  It  was  such  a  contract  that  full 
performance  of  one  part  might  be  made  by 
both  parties  without  affecting  the  snbseanent 
performance,  or  right  of  performance,  as  to 
the  remainder.  The  cash  payment  of  $0,000, 
made  by  plaintiff  to  defendant  upon  the  eze- 
cntlon  and  delivery  of  the  agreement  of  sale, 
was  nothing  more  than  "a  general  payment 
on  the  price  of  the  tract  as  an  entirety,  re- 
quired in  order  to  provide  a  margin  suffi- 
cient to  safeguard  the  seller  against  loss, 
from  the  conveyance  of  one  or  more  lots  up- 
.  on  the  subsequent  payment"  of  the  required 
amount  per  acre.  San  Diego  Construction 
Co.  V.  Mannix,  175  Cal.  648,  166  Paa  825. 
A  reading  of  the  plain  terms  of  the  contract 
forbids  any  other  constmctlon.  The  defend- 
ant was  therefore  right  In  his  refusal  to  exe- 
cute the  deed  for  the  16%  acres  of  land;  flnst 
demanded  by  the  plaintiff  on  the  occasion  of 
the  Tlslt  to  Hf^ard  on  the  emdng  of  De- 
cember 29th. 

[7]  The  agreement  was  to  convey  the  en- 
tire tract  for  the  total  sum  of  ^,000.  Five 
thousand  dollars  was  paid  as  the  initial  pay- 
ment, the  balance  to  be  paid  at  any  time,  at 
the  option  of  the  plaintiff  (the  vendee),  with- 
in four  years,  together  with  Interest  and  tax- 
es. At  the  time  of  the  attempted  rescission 
by  plaintiff,  and  evei  at  the  date  of  the  trial, 
the  time  of  payment  oC  the  balance  of  the 
purchase  price  had  not  yet  elapsed.  There 
could  not,  therefore,  have  been  any  default 
as  to  the  entire  contract  without  the  exer- 
cise by  plaintiff  of  his  option,  and  the  tender 
or  payment  by  him  of  the  balance  of  the  un- 
paid purchase  price,  interest,  and  taxes. 
There  was  not,  therefore,  any  abandonment 
by  defendant  of  the  whole  contract,  but  at 
most  a  refusal  on  his  part  to  carr^  out  that 
portion  of  the  agreement  which  provided  for 
the  conveyance  of  a  single  acre,  or  more,  on 
payment  of  $300  for  each  acre  so  conveyed. 
Plaintiff  was  therefore  not  entitled  to  recov- 
er any  part  of  the  initial  payment  of  $5,000, 
which  the  lower  court  included  in  Its  judg- 
ment San  Diego  Construction  Co.  v.  Man- 
nix, supra.  In  that  respect,  therefore,  the 
judgment  was  erroneous. 

[8]  We  are  of  the  further  opinion,  also, 
that  plaintiff  was  not  entitled  to  any  Judg- 
ment. The  lower  court  found  that — 

"At  all  times  plaintiff  has  perfonbed  each  and 
every  obligatitm  agreed  by  him  to  be  performed 
in  and  by  the  terms  of  the  said  agreement  of 
aale.** 
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This  finding  la  not  supported  by  the  evl- 
denca  Plaintiff  was  by  tbe  terms  of  the  cmi- 
tract  required  to  pay  the  taxes  on  the  prop- 
erty he  agreed  to  purduse,  teom  the  date  of 
June  80,  ^013.  The  part  sold  to  plaintiff  was 
a  part  of  the  larger  tract  owned  by  detend- 
ant  When  the  taxes  for  the  fiscal  year 
1913-14  were  levied  on  the  tract  In  question, 
they  were  included  In  the  tax  of  the  larger 
parcel.  Plaintiff  did  not  pay  his  propwtlim- 
ate  share,  and  rather  Uian  hare,  the  tax  go 
delinquent,  with  added  penalties  to  pay,  de- 
fendant paid  the  whole  amount.  It  was  iK»t 
until  mndi  time  elapsed,  and  ooiatderable 
corre^ondence  on  behalf  of  defendant 
through  his  banker,  that  he  was  able  to  col- 
lect the  amount  tvom  idalntlff.  The  follow- 
ing year  the  same  procedure  was  followed 
by  the  county  assessor  in  regard  to  the  levy 
of  the  tax  tm  the  property  In  question.  De- 
fendant was  again  compelled  to  pay  the  tax 
on  the  property.  At  the  time  of  the  alleged 
rescission  on  December  30,  1914,  plaintiff 
had  not  repaid  his  proportionate  amount 
thereof  to  defendant.  Be  never  paid  the 
amount,  and  never  tendered  or  offered  to  pay 
it  Even  if  It  be  true,  as  found  by  the  lower 
court,  In  that  connection,  on  the  sharply  con- 
flicting evidence,  that,  at  the  time  of  the 
settiement  between  the  parties  for  the  1913- 
14  taxes  paid  by  defendant  it  was  agreed 
between  them  "that  on  the  succeeding  year 
of  1914r-lS,  said  Silveira  should  pay  the  total 
taxes  in  similar  manner,  and  that  the  par- 
ties should  thereafter  meet  and  arrive  at  a 
pro  rata  adjustment  of  the  amount  between 
themselves,  and  that,  pursuant  to  said  agree- 
ment said  Silveira  paid  the  said  total  taxes 
for  1914-15,  but  said  parties  never  met  to 
apportion  the  amount  to  tie  paid  by  eadi,  and 
that  Silveira  never  requested  repayment  of 
the  amount  so  paid  by  htm,"  the  fact  remains 
that  plaintiff,  at  the  time  be  was  seeking  to 
put  defendant  In  technical  default  in  the 
matter,  was  Indebted  to  him  for  the  amotmt 
of  the  taxes  so  advanced.  He  never  repaid 
or  offered  to  repay  the  amounti  and  One 
court's  finding  In  the  matter,  does  not  present 
any  legal  or  equitable  ground  for  hla  refus- 
ing BO  to  do. 

In  yet  another  particular  the  finding  of 
the  court,  as  to  full  performance  of  the  con- 
tract by  the  plaintiff,  Is  not  sustained.  As 
t£e  contract  did  not  provide  when  the  semi- 
annual payment  of  interest  should  be  made, 
it  was  payable  at  the  end  of  each  semiannual 
rqpt  Puantlff  paid  his  interest  In  full  to 
July  2, 1914.  Consequently,  when,  on  Decem- 
ber 80th  of  that  year,  he  served  bis  notice 
of  resdssiim  and  canoeliatlon  and  the  quit- 
claim deed.  Interest  oa  the  contract  had  ac- 
crued for  the  entire  period  of  six  months, 
less  four  days.  When  the  action  to  recover 
the  amount  of  the  purchase  price  paid,  and 
to  rescind  the  contract,  ^aa  cmnmenced,  the 
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Interest  for  fbe  six  months  laet  preceding, 
amounting  to  tbe  snm  of  $750,  was  due. 

[S]  Respondent  seeks  to  avoid  the  Issue  of 
failure  to  pay,  or  tender  the  amount  of  the 
taxes,  and  Interest,  by  reliance  upon  the  fact 
that  when  he  produced  and  tendered  the  ^00 
for  the  AtQiol  deed,  defendant  made  no  ob- 
jection, either  to  the  amoimt  of  the  tender,  or 
to  the  form  of  the  offer,  and  that  no  objec- 
tion was  made  to  the  quitclaim  deed,  or  to 
the  offer  of  rescission.  As  defendant  very 
promptly  Tetnrned  the  deed  (although  it  was 
ramallcd  to  bla  attorn^  after  suit  biougbt), 
and  as  promptly  made  a  counter  demand  Cor 
the  payment  of  the  unpaid  taxes  and  inter- 
est, we  site  not  Impressed  with  plaintUTs  ar* 
gumoit  Under  the  agreement  betwew  plains 
tiff  and  defendant,  neither  could  maintain  an 
action  thereon  against  the  other  without 
baring  performed  all  the  condltlona  previous- 
ly to  be  performed  by  tdm.  Ooncurrtng  optn* 
ton  of  Mr.  Justice  Harrison  In  Qlock  t.  How- 
ard. 123  CaU  10,  55  Pac  713,  43  I*  B.  A.  19ft, 
69  Am.  St.  B«p.  17. 

[II]  We  see  nothing  In  the  record  of  this 
case  which  will  warrant  us  in  luddlng  that 
plaintiff  was  In  any  manner  excused,  or  ie> 
leased,  from  the  full  performance  of  Che  ob- 
ligations imposed  on  him  by  the  terms  of  the 
■erernble  contract  of  sale.  The  ^ort  of 
plaintiff  to  rescind  the  ctmtract  Just  before  the 
semiannual  payment  of  interest  became  du^ 
and  after  his  pro  rata  of  taxes  was  p^t  due, 
coupled  wiOi  his  personal  activity  in  secur- 
ing from  the  Browns  a  release  from  th^r  con- 
tract on  whl<di  they  had  paid  a  considerable 
amount,  and  with  whicb  they  do  not  appear 
to  have  been  dissatistled,  talien  In  connection 
with  ail  the  facts  and  drcumstances  aur- 
roundln^  the  attempt  to  secure  the  execution 
the  illiterate  defendant  of  the  two  deeds 
on  the  evening  of  December  30th,  followed, 
as  it  was,  by  the  precipitous  haste  in  ten- 
dering the  qnltclalm  deed  and  the  immediate 
filing  of  the  action  in  resdsston — all  these 
matters  are  to  us  indicia  that  defendant's 
rfiaracterization  of  plalntUTs  action  was  cor- 
rect, and  that  he  is  not  In  court  with  hands 
so  clean,  or  intention  so  far  removed  from 
guile,  as  to  entitle  him,  on  the  showing  made, 
to  the  Judgment  he  has  secured.  We  And 
nothing  In  the  record  indicating  a  rescission 
of  the  contract  of  sale  by  mutual  consent  of 
the  parties,  and  the  plaintiff  has  not  shown 
equitable  grounds  entitling  him  to  such 
right  In  equity.   Qlock  v.  Howard,  supra. 

Other  matters  are  called  to  our  attention 
oa  this  appeal ;  but,  in  view  of  the  conclu- 
altm  reached,  we  do  not  deem  them  worthy 
of  consideration. 

The  Judgment  la  reversed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 
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CITIZENS*  NAT.  BANK  OP  BROKEN  AR- 
ROW V.  STATE  ei  rel.  PRBBLINQ, 
Atty.  Oen.    (No.  9710.) 

(Supreme  Court  ot  Oklahoma.    June  17,  1019. 
Rehearing  Denied  Oct.  7,  1919.) 

(SvUalua  by  the  Court.) 

1.  Banes  and  Banking  $=»15— Liabilitt  of 
Bank  IJndeb  DEPOsrroEs'  Gdabantt  Fdnd 

DETEBMINEn. 

Section  3,  chapter  31,  SessioD  Laws  1010-11, 
providing  for  a  depositorB*  guaranty  fund,  for 
the  payment  of  depositors  of  failed  state  banks, 
does  not  impose  upon  state  bsnb  a  present  in- 
debtedness of  6  per  centum  upon  their  average 
didly  deposits  during  thcar  eootlnnance  In  bad- 
ness as  state  banks,  but  does  provide  for  annoal 
payments ;  the  bank  being  liable  only  tor  sucb 
of  these  payments  as  mature  or  are  payable 
while  it  is  doing  business  as  a  state  bank. 

2.  Bahkb  Airo  Baitkiho  «s>6a— ConviBaion 
OF  Statb  ihto  Natiohai.  Bank  Dobs  Not 
Maxx  Patusntb  to  Defositobb'  Gdabahtt 

Fund  Payable. 
The  conversion  of  a  state  into  a  natioDal 
bank  does  not  mature,  or  make  payable,  these 
payments. 

8.  Banks  and  Banking  «s»1S— Siatb  Bank 
Contindino  as  Such  Not  Subjxot  to  Ftvs 
Fb&  Cent.  Lzabixxtt  to  Defosixobs'  Guae- 
ANTT  Fund, 

The  fact  that  a  state  bank  continued  to  do 
business  as  a  state  bank. after  this  law  went 
into  effect  did  not  impose  this  6  per  centum  as 
a  liability  on  the  bank,  nor  did  the  bank  Uiereby 
assume  or  agree  to  pay  it. 

Rainey,  J.,  and  Garrett,  Special  Jndge,  dis- 
senting. 

Error  from  District  Court,  Tulsa  County; 
N.  E.  McNeill,  Judge. 

Action  by  the  State  of  Oklahoma,  on  the 
relation  of  S.  P.  Freellng,  Attorney  General, 
against  the  Citizens'  National  Bank  of  Bro- 
ken Arrow.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  direction  to  dismiss  the  action. 

Ameft  Qhambers,'  Lowe  &  Richardson,  ct 
Oklahoma  City,  for  plaintiff  in  error. 

Sf  P.  Freellng,  Atty.  Gen.,  Wm.  H.  Zwick, 
Asst.  Atty.  Gen.,  and  Stuart  &  Cruce,  of  Ok- 
lahoma City,  for  defmdant  in  error. 

KING,  Special  Judge.  This  was  an  action 
the  state,  on  ttie  relation  of  the  Attorney 
General,  against  the  Citizens'  National  Bank 
of  Broken  Arrow,  Okl.,  to  recover  a  balance 
of  $1,975.42  claimed  to  be  due  from  it  to  the 
bank  depositors*  guaranty  fund,  as  the  suc- 
cessor of  the  First  State  Bank  of  Broken  Ar- 
row, Okl.,  on  the  theory  that  the  5  per  cent, 
assessment,  levied  by  the  state  against  all 
state  banks  to  provide  this  fund  for  the  se- 
curity of  depositors  in  state  banks,  created 
a  present  indebtedness,  and,  notwithstanding 
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the  Tint  State  Bank  pttid  all  paita  of  tUs  f 
aim  Miaiiil  as  tber  loa tared,  np  to  tbe  time , 
to  iras  eooTetted  lata  tfais  natlopal  bank,  atiSl  i 
tilts  national  baak  was  liable  for  the  ■mtele 
Kft  tUs  5  p«r  eent.  aaMancnL  Vbe  trial 
court  lo  accordaaoe  wftb  ttie  |H«floiis  de- 
cistoa  of  tbia  eoort  b7  a  dMded  oomt  in 
Htate  ex  ret  West,  Anontj  General,  t. 
Fannen*  NadMial  Bank  of  Cudiiiis.  47  OfcL 
<«7.  150  Pac  212,  snsuined  this  dalm  of 
tbe  «ute  of  a  present  iodebtedness  of  tbe 
full  5  per  oent.  lery,  but  limited  tbe  Fecorerr 
ia  tUa  particular  actlOD  to  tbe  parts  of  tbe 
aawasmeiiit  matnrins  between  tbe  time  of 
tbSs  coDTeralon  aaA  tbe  fiUas  of  tbe  petldon; 
and  tbe  bank  appfala. 

While  tbe  amoant  lovoiTCd  In  tfals  partle- 
«lar  case  la  small.  It  Is  stated  in  tlie  brfefo 
and  on  tbe  arcooient  tbat  more  tban  100  na-  i 
donal  banks  are  In  a  similar  sltnatlni.  and 
tbe  amount  involTCd  to  0»  fimd  more  tban 
IGOO^Oa  The  flicto  ara  not  disputed,  and 
the  case  turns  on  the  conatmetlon  of  the  stat- 
ate  creating  this  fimd,  section  3»  &  31,  Sesdon 
Laws  1910-11. 

[1]  It  ia  contended  by  the  bank  that  it 
was  liable  only  for  snob  parte  of  tbls  assess- 
ment as  matured  while  It  was  doing  bosioess 
aa  a  state  bank.  It  la  contended  by  tbe 
state  that  ttils  statute  created  a  present  ei- 
Istlng  Indebtedness  of  5  per  cenL  of  die  aver- 
age dally  deposits  of  this  and  every  other 
bank,  during  tbelr  oontlnoance  in  btulneas 
aa  state  banks;  and  fortherr  if  conthmlng 
to  do  business  under  tbe  law*  tbe  bank  as- 
snmed  and  agreed  to  pay  the  same— a  coo- 
traetual  UablUty.  If  this  la  true,  then  this 
bank,  which  paid  all  these  maturing  assess- 
ments up  to  the  time  it  natlonalteed.  must 
continue  to  pay  for  some  15  years  tbeae  re- 
maining assessments,  during  wUdi  time  nei- 
ther It,  nor  lt»  depositors,  will  have  any 
benefit  from  Oiese  payments,  nor  from  ttils 
fund — a  plain  act  of  injustice,  and  this  on 
the  ground  of  logic.  It  may  be  tbe  logic  of 
my  Lord  Coke.  It  certainly  Is  not  the  Jus- 
tice of  my  Lord  Chancellor,  and,  when  logic 
and  Justice  part  company^  so  much  the  worse 
tat  ioiie.  Not  that  the  judge  may  decide  cas- 
es according  to  his  particular  Ideas  of  Jus- 
tice, for  it  must  never  be  forgotten  that  tblB 
is  a  government  of  law  and  not  of  m&i.  No 
doubt  Nero  and  Iran  the  Terrible  administer- 
ed Justice  according  to  th^r  ideas  of  Justice; 
and  the  Roman  or  Russian  cltiz«i  had  a 
aportsman's  chance  of  guessing  how  Nero  or 
Ivan  ivould  act  under  particular  ctrcumatanc- 
es.  But  even  tbat  poor  privilege  would  be 
denied  an  American  citizen,  for  be  cannot 
know  in  advance  what  particular  Judge  will 
deride  his  case.  Justice,  and  not  logic,  is  tbe 
object  of  the  law.  The  Giver  of  all  real 
law  gave  us  a  much  better  guide  to  the  in- 
terpretation of  the  law  tban  all  the  logicians, 
when  he  said:  "By  the  fruit  ye  shall  know 
the  tree."  It  must  be  presumed  that  the  Leg- 
Wature  did  not  Intend  by  this  act  an  actual 


mjnstioe.  Socfa  a  motive  iMId  not  be  Ugfat- 
ly  attributed  to  andt  a  body;  for  the  law, 
rightly  enacted  and  rightly  interpreted,  fol- 
lows along  the  moral,  ntlier  than  the  kigfca]. 

It  Is  eonteoded  that  tUs  act  made  a  levy 
In  praescDti.  a  present  Indebtedness,  against 
an  the  banks  operating  under  the  law ;  and, 
as  flds  bank  did  bnsineaB  for  more  tban  a 
year  under  this  law.  it  Is  UaUe  for  the  fuR 
5  per  Goit.  of  tills  assessment.  Both  the 
premise  and  Ox  omdntion  of  this  propoKitioa 
are  nnsnmd.  The  parent  and  the  diiM  are 
alike  discredited.  Let  na  e»awine  Oils  act. 
It  provides  (section  ^  &  81,  Seadon  Laws 
1010-11): 

'*rb«n  ii  hmtbj  lerkd  an  aasessmeot  against 
the  capital  sto^  of  each  and  ereiy  bank  and 
trast  company  organised  or  existiof  nnder  the 
laws  of  tUs  states  tor  the  patpese  d  ovating 
a  deporiton^  goarantr  fimd,  tqnai  to  five  per 
centma  of  Its  average  daily  depoaits  dming  its 
condnnaiiee  in  tiarincsi  as  a  **f»fc*pg  corpua- 
tjon." 

Now  does  this  last  daose,  "during  its  con- 
tinnance  In  business,"  refer  to  the  "five  per 
centum  of  its  av«-age  dally  deposits,"  or  to 
the  "assesnnait''?  If  tbe  fund  is  to  be  "equal 
to  Ave  per  centum  of  its  average  daily  depos- 
its during  its  continuance  in  business  as  a 
banking  coriMration."  no  man  can  tell  what 
the  amount  of  this  fund  will  be  until  every 
state  bank  goes  out  of  business  or  this  law 
is  repealed,  maybe  more  than  100  years;  and 
unless  the  levy  Is  to  be  imaecessarily  exces- 
sive, some  depoeitors  may  have  to  wait  a  long 
time  for  tbelr  money,  from  a  very  easy  col- 
lector. That  this  clause  does  not  refer  to 
'its  average  daily  depodts  during  its  con- 
tinuance in  buslnesB^  la  made  plain  bty  the 
next  sentence: 

"Said  assessment  shall  be  payable  ooe-fifth 
daring  the  first  ;ear  of  existence  of  said  bank 
or  trust  company,  and  one-twentieth  during  each 
year  thereafter  until  the  total  aoioant  ttf  said 
five  per  oentom  asssasmait  did!  ham  been  folly 
paid." 

This  would  be  impos^ble.  If  the  average 
daily  deposits  of  the  bank  during  Its  con- 
tinuance in  business  was  the  basts  for  com- 
puting the  amount  of  the  assessment  There 
must  be  some  other  basis,  and  it  is  according- 
ly given  In  the  third  sentence,  as  follows: 

"The  average  daUy  deposit  of  eadh  bank  dni^ 
ing  the  preceding  year  prior  to  the  passage  and 
approval  of  this  act  shall  be  taken  as  the  basis 
for  computing  tbe  amount  of  the  first  payment 
on  the  levy  hereby  made.** 

Not  the  average  for  tbe  existence  of  the 
bank.   The  fourth  sentence  provides: 

"One  year  after  the  passage  and  approval  of 
tbia  act,  and  annually  thereafter,  each  bank  and 
trust  company,  doing  business  under  the  laws 
of  this  state,  shall  report  to  the  bank  commis- 
sioner the  amount  of  its  average  ^aily  deposits 
for  the  preceding  year,  and,  if  such  depo«its 
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■re  ill  excess  of  tiie  amount  upon  which  the  fint 
or  snbaeqaent  parmuit  of  the  levy  hereby  made 
Is  eompnted,  each  bank  and  tmst  company, 
having  such  increased  deposits,  ahall  immedi- 
ately pay  into  the  depositors'  guaranty  fund  a 
mm  sufficient  to  pay  any  deficiency  on  aaid  first 
or  sabaeqnent  payment)  as  shown  by  audi  in- 
creased depcuits,  by  gi^g  credit  to  the  de- 
positor!^ guaranty  fund  and  issuing  a  special 
certificate  of  depMdt,  payable  to  the  bank  com- 
missioner, bearing  four  per  centam  interest  per 
annum.** 

Evidently  using  the  first  year's  average 
as  tlie  basis  for  coipputlug  the  amount  of 
eadi  subseqaent  payment  until  there  Is  an 
Increase,  and  then  oslng  that  By  the  fifth 
sentence  it  Is  provided: 

"After  the  five  per  centum  asaessraent,  hereby 
levied,  shall  have  been  fully  paid,  no  additional 
assessment  shall  be  levied  or  collected  against 
the  capital  stock  of  any  bank  or  trust  company, 
except  emergency  assessments,  hereinafter  pro- 
Tided  for,  to  pay  the  depositors  of  failed  banks, 
and  except  asseasments  that  may  be  necessary 
by  reason  of  ln<»mBed  deposits  to  maintain  such 
funds  at  five  per  centum  of  the  aggregate  of 
all  depodts  in  such  banks  and  trust  companies, 
dt^ng  business  under  the  lava  of  this  state." 

Evidently  tUs  statute  contemplates  tlie 
raising  of  ttils  fund  In  17  annual  payments, 
and  when  the  seventeenth  is  paid  in  the 
6  pa  coit  fund  is  paid  in.  or,  to  ase  the  lan- 
gaage  of  the  statute,  "the  five  per  centum  as- 
sessment hereby  levied  shall  have  been  fully 
paid."  So  that  It  is  clear  that  the  basis  of 
compntatlon  Is  Uie  preceding  year's  deposits; 
and  not  the  average  dally  deposits  during  the 
continuance  of  the  bank  in  business.  It  is 
evident,  therefore,  that  these  words,  "during 
its  continuance  in  business  as  a  banking  cor- 
poration," have  no  reference  to  the  preceding 
clause,  "equal  to  Are  per  centum  of  its  aver- 
se dally  deposits."  The  only  other  part  of 
this  sentence  to  which  they  could  possibly 
refer  is  the  assessment,  and  by  reason  of  the 
■uoceedlng  sentoices  of  the  section  a  nec- 
essary reference.  So  that  the  meaning  of 
the  sentence  Is,  and  its  words  might  pn^rly 
be'  rearranged  so  as  to  read: 

"There  is  hereby  levied  against  the  capital 
stock  of  each  and  every  bank  and  trust  com- 
pany, organized  or  nlsting  under  the  lavs  of 
this  state,  an  assessment,  daring  its  continuance 
in  business  as  a  banking  corporation,  for  the 
purpose  of  creating  a  depositors'  guaranty  fund, 
equal  to  five  per  centum  of  its  average  daily  de- 
posits." 

Now,  while  this  first  sentence  does  not 
divide  this  5  per  centum  into  annual  assess- 
ments, the  succeeding  sentoices  plainly  do; 
and  the  meaning  of  this  statute  is  just  as 
ttiough  it  was  written  into  this  first  sentence 
tliat  this  5  per  centum  Is  divided  into  17 
different  annual  assessments,  maturing  and 
payable  annually,  by  each  and  every  bank, 
"during  Its  continuance  In  business."  Tbht 
is,  if  any  of  tbese  annual  assessments  was 
not  payable  ''during  its  [the  bank's]  con- 
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tlnuan<»  in  btutness,"  It  was  not  and  never 
could  become  a  liability  of  the  bank.  Be- 
sides, when  the  bank  went  out  of  business 
there  was  no  means  of  aBcertatulng  the 
amount  of  these  future  assessments;  and  it 
is  impossible  to  pay  that  which  cannot  be 
ascertained,  and  it  Is  not  fair  to  attribute 
this  to  the  Legislature  as  an  oversight  Un* 
lees  this  is  the  meaning  of  this  statute,  the 
words  "during  its  continuance  In  business" 
have  no  meaning.  The  object  of  the  law  was 
to  secure  the  payment  of  current  deposits, 
not  deposits  existing  at  the  time  of  the  com- 
pleted payment  of  this  5  per  centum,  or  when 
the  bank  bad  gone  out  of  business,  but  dur- 
ing all  the  time  these  assessments  were  ma- 
turing, as  well  as  after. 

[2]  When  the  bank  went  out  of  business 
as  a  state  bank,  and  its  UaUlities  settled, 
tbere  were  no  deposits  to  be  guaranteed,  so 
far  as  it  was  concerned,  and  there  was  no 
consideration  for  any  future  payments. 
There  was  nottiing  for  the  law  to  act  upon ; 
and  when  the  reason  of  the  law  ceases,  then 
the  law  Itself  ceases.  The  payments  of  these 
assessments  are  conditioned  on  the  bank  go- 
ing on  with,  not  stopping,  business.  Evident- 
ly the  Legislature  so  Intended  it,  for  by  tiie 
act  of  ldl3  (Session  laws  IfllS,  81)  It  Is 
provided: 

"Whenever  any  state  bank  shall  liquidate,  or 
cease  to  pperate  under  the  banking  laws  of 
this  state,  It  shall  be  liable  for  its  pro  rota 
share  of  any  existing  indebtedness  against  the 
said  depositors'  guaranty  fund  or  any  unpaid  as- 
sessments." 

Thus  furnishing  the  rule  of  thumb  fbr  the 
interpretation  of  tbe  law,  and  not  the  law 
Itself.  And  BO  the  Suprelue  Court  of  tbe 
United  States  understood  this  law,  for  In  the 
case  of  Noble  State  Bank  t.  HaAell,  219  U. 
S.  576.  81  S^p.  Ct  299,  56  U  Ed.  841,  in  sus- 
taining, the  constitutionality  of  this  law,  that 
court  says ;  "For  In  this  case  tbere  Is  no  out 
and  out  unconditional  taking  at  all.  The 
payment  can  be  avoided  by  going  out  of  the 
banking  buBlnesa,  and  is  required  only  as  a 
condition  for  keeping  on,  firom  corporations 
created  by  the  state.*' 

tZi  But  it  Is  contended  that  the  bank,  by 
continuing  to  do  business  under  the  act,  as* 
Bumed  and  agreed  to  pay  this  full  6  per  cent 
— a  contractual  liability.  It  will  be  remem- 
bered that  tbe  (Constitutionality  ot  this  law 
was  sustained  by  the  Suprone  Court  of  the 
United  Statoi,  in  the  Noble  State  Bank  Case, 
sapra,  as  a  valid  exercise  of  the  police  power 
of  the  state.  In  the  opinion  of  the  writer 
this  particular  law  might  also  be  sustained 
as  a  valid  exercise  of  the  taxing  power;  the 
pniirose  being  a  public  purpose— that  Is, 
taxation  by  assessment  as  in  drainage  or 
paving  districts.  It  has  many  of  the  features 
of  a  tax  law,  and  in  the  opinion  of  the  writer 
such  it  is,  and  should  be  so  construed. 

But  whether  we  regard  it  as  the  exercise 
of  the  police  power,  or  the  taxing  power,  or 
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of  both,  clearly  this  cannot  be  a  contractual 
IIaMllt7>  Nor  can  it  be  enforced  on  the 
ground  of  estoppeL  The  estoppel  might,  In 
a  particular  Instance,  rend^  a  statute  en- 
forceable; but  it  does  not,  and  cannot,  sub- 
stitnte  a  contract  for  the  statute.  It  is  true 
that  we  have  what  are  known  as  Implied  con- 
tracts. But  this  Is  where  the  party  contracts 
by  his  acts.  A  man  can  contract  by  his  acts, 
aa  well  as  by  his  tongue,  or  his  p^;  for 
they  are  but  different  means  of  expressing  his 
assent;  and  acts  speak  louder  and  more  sin- 
cerely than  either  the  tongae  or  the  pen. 
But  surely  the  man  In  the  street — ^thls  man 
well  beloved  of  the  law ;  in  the  last  analysis, 
the  only  really  great  lawyer — would  not  feel 
that  he  was  agreeing  to  pay  this  involuntary 
exaction  merely  because  he  did  not  anlt  busi- 
ness, any  more  than  the  colonies  felt  they 
were  bound  to  pay  the  taxes  imposed  by  the 
British  Parliament  merely  because  they  con- 
tinued to  exist  as  colonies. 
,  Evidently  the  Legislature  did  not  regard 
this  assessment  as  contractual  In  Its  nature. 
The  act  of  1907-06  (Iaws  1907-08,  c.  6,  art  2) 
provided  for  a  fund  of  1  per  cent  The  1909 
act  (Laws  1909,  c.  5,  art  2)  raised  this  to  6 
per  cent  The  act  of  1913  substituted  a  fund 
of  2  per  cent  The  act  of  May,  1908,  amended 
the  law,  so  as  to  make  It  applicable  to  trust 
compsnies;  and  the  act  of  1911  changed  the 
law,  so  as  to  exclude  trust  companies.  It 
may  repeal  the  law,  and  thus  relieve  all  the 
banks  from  the  payment  of  these  future  as- 
sessments. This  law  did  not  require  or  per- 
mit any  act  on  the  part  of  the  bank  for  Its 
enforcement  The  bank's  assent  or  dissent 
was  absolutely  immaterlaL  Its  agreement 
express  or  Implied,  was  equally  so.  The  Leg- 
islature was  proceeding  under  a  power  which 
required  none  of  these.  It  was  an  enforced 
involuntary  charge,  as  all  taxes  and  all  Im- 
positions under  the  taxing  and  police  power 
are,  In  invitum,  willing  or  unwilling,  and 
Is  to  be  so  construed ;  and,  speaking  only  with 
reference  to  the  exercise  of  these  powers, 
an  assessment  Is  not  a  contract,  and,  if  a 
contract,  it  is  not  an  assessment. 

This  law  is  therefore  to  be  regarded  as 
the  lawfully  expressed  determination  and 
purpose  of  the  Legislature  to  impose  the^ 
assessments  as  they  became  payable  upon  the 
banks  as  a  condition  of  going  on,  and  not  of 
stopping  business.  If  a  bank  Is  doing  busi- 
ness when  one  of  these  assessments  becomes 
payable,  it  Is  liable;  If  not  It  Is  not  The  con- 
sideration which  this  law  gives  for  these  as- 
sessments Is  the  securing  of  current  depos- 
its, and  thereby  securing  the  banks;  and 
when  the  consideration  for  the  assessment 
falls,  evidently  the  assessment  itself  fails. 

The  writer  is  aware  that  there  are  many 
decisions,  state  and  federal,  Imposing  taxes 
under  the  form  of  contract;  taxation  by  pre- 
sumption, taxation  by  Inference — logic,  If  you 
please;  each  presumption,  and  each  Inference, 
more  hazy  and  nebulous  than  the  other,  until 


the  most  powerfol  legal  telescopes  and  mi- 
croscopes fall  to  discover  any  foundation  for 
the  tax.  This  Is  to  impose  taxes  without  any 
known  mle  of  law  to  support  Uiem.  It  is  to 
ignore  and  set  at  naught  the  beneficent  and 
restrictive  prorislons  of  the  Omistltntlon,  and 
the  fundamental  law,  like  equality,  uniform- 
ity, classification,  popular  vote,  notice,  oppor- 
tunity to  be  heard,  public  purpose,  etc.  The 
American  and  English  people,  through  bard 
and  harsh  experience,  have  hedged  about  the 
levy  of  taxes  and  other  exactions  with  many 
beneficent  provisions  and  restrictions;  and 
to  substitute  contracts  or  odier  devices  for 
the  tax  is  to  Ignore  these  provisions,  and 
leave  the  exaction  to  the  mere  whim  of  the 
official,  or  the  exercises  of  the  logician  in  his 
favorite  sport 

Besides,  the  courts  have  neither  the  means 
nor  the  machinery  to  impose,  collect  or  apply 
taxes.  Their  forms  of  procedure,  Including 
the  judgment  which  latter  fio  largely  deter- 
mines their  Jurisdiction,  were  never  intend- 
ed, and  are  wholly  Inadequate  and  unsulted, 
to  Impose,  collect  or  apply  taxes;  and  the 
writer  sincerely  hopes  that  the  Supreme 
Court  of  the  United  States  will  early  have 
occasion  to  review  these  decisions,  funda- 
mentally, and  he  firmly  believes,  when  It  does 
so,  It  will  Judicially  condemn  to  death  this 
false  doctrine,  as  It  was  denounced  in  the 
Magna  Charts  and  the  declaration  of  Ameri- 
can Independence,  and  as  It  was  in  fact  shot 
to  death  at  Bunker  Hill  and  at  Yorktown; 
for,  no  matter  how  often  one  head  of  this 
hydra-headed  monster  Is  cut  off,  another 
springs  up  in  Its  place.  The  power  to  tax  has 
been  wisely  withheld  from  the  courts  by 
the  people.  The  case  at  bar  Is  a  good  exam- 
ple of  this.  If  this  court  can  imply  a  con* 
tract  to  pay  this  assessment  neither  this 
bank,  nor  its  depositors,  will  probably  re* 
celve  any  benefit  from  them.  Yet  the  state 
bank  that  remains  in  business  for  more  than 
20  years  will  only  have  to  pay  3  per  cent,  in- 
stead of  Q  per  cent,  and  it,  and  its  depositors, 
get  the  benefit  of  this  fund  during  all  those 
years. 

It  Is  also  true  that  there  are  a  number  of 
decisions  which  enforce  the  payment  of  what 
are  In  reality  taxes  under  the  form  of  con- 
tract But  on  Investigation  It  will  be  gener- 
ally found  that  the  basis  of  these  decisions 
is  an  express  contract  with  the  taxpayer,  by 
express  legislative  authority,  in  lieu  of  the 
ordinary  property  tax,  like  the  payment  of 
a  certain  per  cent  of  Its  gross  revenue  by  a 
railroad  company,  in  consideration  oC  its 
release  from  the  ordinary  property  tax,  or 
the  payment  of  a  large  license  or  charter  fee 
for  a  similar  consideration.  But  In  these  In- 
stances it  Is  the  Legislature,  and  not  the 
court,  which  imposes  the  tax ;  sometimes  do- 
ing indirectly  that  which  It  cannot  do  direct- 
ly, and  generally  owing  to  the  unfortunate 
wording  of  some  constltutlo^'il  provision,  and 
often  aided  by  a  too  UteT^  construction.  For 
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example,  to  take  one  of  many,  the  Eastern 
states  omit  in  their  ConstltatlonB  any  Im- 
portant restrictions  upon  the  taxing  power 
of  the  Legislature,  thus  permitting  the  Legis- 
lature to  adjust  the  taxing  system  of  the 
state  to  the  ever-changing  ^ndltions  of  so- 
ciety. TTnfortonately  the  constitutional  con- 
vention of  Ohio,  In  Its  early  ConBtitutlon,  pr^ 
Tided  for  the  taxation  of  property  by  uni- 
form rule,  without  any  provision  for  the 
clasdflcation  of  property  for  the  purpose  of 
taxation.  This  was  copied  by  the  other 
states  in  their  Constitutions,  from  the  AI- 
leghenles  to  the  Pacific — at  the  time  a  per- 
fectly prefer  provision,  for  aU  property  was 
tangible.  But  as  conditions  changed  it  was 
soon  found  tliat  the  poor  man  working  in  the 
street  with  his  single  team  was  paying  more 
taxes  than  the  rich  corporation  with  its  In- 
tan^ble  property;  and  too  often  this  was  as- 
sisted by  a  too  literal  construction,  for  classi- 
fication is  uniformity,  and  uniformity  is  class- 
Iflcutlon,  and,  wtiile  there  are  no  new  prin- 
ciples in  constitution  making,  the  ever-chang- 
ing conditions  of  an  enterprising  and  pro- 
gressive people  make  amendment  and  re- 
statement in  Constitutions  a  never-ending  and 
ever-pressing  necessity.  As  the  ocean  keeps 
itself  pure  by  constant  agitation,  so  the  state 
must  keep  itself  efficient  by  constant  progress 
in  law-making;  and  as  to  this  particular 
question  this  has  been  largely  done  by  amend- 
ment in  some  of  the  states,  and  by  the  orig- 
inal in  others,  so  that  generally  there  is  no 
necessity  to  resort  to  these  substitutes  and 
subterfuges  in  the  imposition  of  tax.es.  That 
which  is  a  contract  should  stand  on  its  own 
bottom  as  a  contract,  and  that  which  Is  a 
tax  as  a  tax,  in  order  that  the  cftizen  and 
the  state  may  have  the  protection  pf  the 
beneficent  provisions  of  the  Constitution  and 
the  fundamental  law ;  and  the  courts  should, 
as  they  generally  do,  lend  a  sympathetic  ear 
to  discover  the  purpose  of  the  law  and  the  in- 
tent of  the  Legislature,  in  order  that  they 
may  recognize  the  one  and  give  effect  to  the 
other. 

We  bave  no  professional  lawmakers.  It 
is  not  right  to  construe  these  laws,  funda- 
mental or  statutory,  as  though  they  sprung 
full-fledged  and  fuU-armed.  from  the  head  of 
some  professional  <M}nstltutloa-making  Jove. 
We  bave  no  professional  class  of  constitution 
makers  or  legislators ;  and  we  must  not  for- 
get that  the  constitution  maker  and  the  legis- 
lator bave  troubles  and  difilculties  of  their 
own.  The  paucity  of  language,  the  absence 
of  time-tried,  tested,  and  applied  legislation, 
the  ever-<dianging  conditions  of  an  enterpris- 
ing and  progressive  people,  the  limitations  of 
human  foresight,  and  the  difficulty,  the  im- 
possibility, of  covering  a  world  of  single  in- 
stances, make  this  hard  and  fast  rule  impos- 
sible. As  Intimated  above,  the  writer  is  of 
the  c^tnion  that  this  statute  is  of  the  nature 
and  should  be  construed  as  a  tax  measure. 
He  cannot  see  any  oonstltiitional  reBttictlon, 


preventing  the  Legldlatuve  from  forming  the 
whole  state  into  one  banking  district  and  ap- 
plying the  principle  of  taxation  by  assess- 
ment, to  raising  the  necessary  fund  to  secure 
the  payment  of  these  deposits,  as  is  done  in 
the  formation  of  drainage  districts  and  pav- 
ing districts.  The  fact  that  theee  involve  real 
estate  la  only  because  real  estate  is  most  ccm- 
monly  benefited.  But  there  can  be  no  differ- 
ence in  tH^dple  between  real  estate  and  per- 
sraial  properly;  and  manifestly  the  capital 
stock  of  these  banks  Is  benefited  by  this  fund. 
The  fact  that  a  paving  district  or  a  drainage 
district  is  but  a  small  part  of  the  state  does 
not  militate  against  this,  as  it  happens  that 
only  those  parts  are  sufficiently  benefited  to 
warrant  tlie  exercise  of  the  power.  No 
doubt  the  entire  state  could  be  formed  into 
one  road  district,  or  one  8<diool  district,  and 
the  state  Itself  collect  the  revenue,  and  reg- 
ulate and  maintain  the  hlf^ways  and  schools. 
This  is  a  mere  matter  of  apportionment 

Nor,  if  we  consider  that  this  statute  is  sus- 
tained, and  sustained  only,  by  the  police 
power,  does  this  prevent  the  Legislature  from 
Introducing  into  it  certain  features  jof  the 
more  beneficent  taxing  or  other  powers.  The 
police  power  Is  not  a  mere  arbitrary,  cruel 
power;  it  is  as  kindly  as  the  people  from 
whom  it  springs,  and  yields  in  proper  cases 
to  the  more  beneficial  taxing  power,  as  well 
as  other  -powete,  as  the  good  policeman  yields 
to  the  sympathetic,  kindly  tiand  of  the  parent 
to  stay  the  wayward,  youth.  The  authority 
to  form  drainage  districts  and  paving  dis- 
tricts, as  we  know  them,  is  entirely  statutory, 
though  the  germ  may  be  found  In  the  old 
charters  and  statutes.  For  instance  we  read 
in  the  Magna  Gharta: 

"23 — Neither  a  town  nor  any  tenant  shall  be 
distrained  to  make  bridges  or  banks,  unless  that 
anciently  and  of  right  tbey  are  bound  to  do." 

Truly  out  of  the  old  fields  "cometh  the 
new  com."  A  reading  of  the  cAA  statutes 
and  decisions  would  indicate  that  originally 
the  formation  of  drainage  districts  was  done 
principally  under  the  police  power — the  right 
of  the  state  in  the  Interest  of  the  public 
health  and  sanitation,  to  drain  swamps  and 
overfiowed  lands;  and  this  is  still  indicated  in 
our  statute,  and  the  statutes  of  other  states. 
Yet  this  did  not  prevent  the  Legislature  from 
introducing' into  It  taxation  by  assessment, 
and  making  it  a  real  benefit  to  the  land  and 
the  landowner;  and  this  although  the  police 
■power  may  proceed  without  being  limited  by 
benefit  to  the  person  or  property  affected. 
The  hand  of  the  Legislature  should  be  left 
free  to  give  as  much  return  to  the  banks  for 
this  fund  as  it  may;  to  make  It  In  reality  the 
property.of  the  banks,  subject  to  the  manage- 
ment and  application  by  the  state  as  provid- 
ed. Throw  around  it  the  constitutional  guar- 
anties of  equality,  uniformity,  classification, 
public  purpose,  etc.,  and  impose  the  tax  by 
that  authority  which  alone  can  impose  taxea. 
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(be  peopled  npreseDtmtlTe&  ^  bastng  tbe 
fond  oo  the  taxliic  power,  yon  ^ra  It  tbe 
rerj  talgheet  ncnrltr;  tbat  power  whkdi 
make*  the  bonde  of  the  United  States  and 
tbe.  states  the  Tery  belt  secorilT'  AndbygiT- 
Ins  dita  security  It  remores  tbe  fear  at  loss, 
tbe  fear  of  panic,  and  permits  tbe  wy  larg- 
est ase  of  tbe  bank's  fimds  In  the  builneas 
ot  tbe  cconmnnlty.  It  iverenta  the  arbi- 
trary exaction  at  the  official,  and  the  disas- 
trous consequences  of  hasty  and  Ul-conslder- 
ed  acti^HL  It  glTes  to  those  wbo  lUTe  Co  bear 
tlio  burden  an  (vportoni^  to  be  heard,  and 
an  assnranoe  of  tbe  necessity  for^  and  the 
prtver  ai^Ucatlon  o^  the  fimd;  and  It  en- 
Usts  tbe  hearty  coKjperatkm  of  those  whose 
doty  It  was,  and  Mioae  Interest  it  now  Is,  to 
prc^t  tbelr  depositorBL 

'Bib  case  State  ex  rd.  West,  Attorney 
Oenoal,  t.  Farnms*  National  Bank  of  Cush- 
Ing,  47  Okl.  d67,  IfiO  Paci  212,  U  oremited. 
The  Judgment  is  reversed,  and  tiie  case  re- 
manded, with  directions  to  dismiss  the  action. 

HAI&BISON  end  MciNBIU^  33^  certifying 
tbelr  diSQuallflcatlon,  J.  F.  KINO  and  A.  R. 
GARRETT  were  regalarly  appelated  Special 
Justices.   

OWEN,  a  X,  and  FITCHFORD  and 
JOHNSON,  JJ.,  concur. 

KANE  and  SHARP,  J  J^  concur  In  the  con- 
clusion. 

HIGGINB,  J.,  did  not  participate 

RAINET,  J.  (dissenting).  I  dissent,  as  I 
am  In  thorough  accord  with  the  views  ex- 
pressed by  this  court  In  State  ex  reL  West, 
Attorney  General,  v.  Farmers'  National  Bank 
of  Gushing,  47  Okl.  667,  150  Fac.  212,  which 
Is  overruled  by  the  majorl^  opinion. 

GARCETT,  Special  Judge  (dlsseutlDg). 
The  contention  In  this  case  arises  from  the 
construction  of  section  3,  chapter  31,  Session 
Laws  1910-11,  particularly  that  portion  of 
said  section  which  reads  as  follows: 

"There  is  hereby  levied  an  assessment  against 
the  capital  stock  of  each  and  every  bank  and 
trust  company  organized  or  existing  under  the 
laws  of  this  state,  for  the  purpose  of  creating 
a  depositors'  guaranty  fund,  equal  to  five  per 
centum  of  its  average  daily  deposits  during  its 
continuance  In  buslucas  a«  a  banking  corpora- 
tton." 

Tbe  contention  of  the  state  Is  that  the 
language  used  by  the  Legisdature  created 
what  Is  termed  a  levy  or  existing  liability  In 
pra'scntl.  The  court  in  its  opinion  has  placed 
a  different  construction  upon  this  sentence 
of  section  3,  and  in  doing  so  transposes  the 
language  in  the  soitence  to  read  as  follows: 

"There  Is  hereby  levied  against  tha  capital 
stock  of  each  and  every  bank  and  trust  company 
organized  or  existing  under  the  laws  of  this 
state,  au  asacsament  during  Its  continuance  in 
businoss  as  a  banking  corporation  for  the  pur- 
pose of  creating  a  deposltm*  guaranty  fund 


equal  to  five  per  centum  «f  Us  avcrsge  daily 
deponts.*' 

By  what  rule  of  statutory  cmistmctlon  has 
this  court  authority  to  Interpolate  into  a 
statute  words  or  a  transposition  of  the 
language  in  order  to  support  the  court's  con- 
struction? The  very  fact  that  the  court  has 
found  it  necessary  to  transpose  the  lan- 
guage Is  sufficient  coo dem nation  of  Its  opln- 
i<m.  There  Is  no  disposition  upon  the  writ- 
er's part  to  criticize  the  defendant  bank  for 
seeking  to  escape  the  Judgment  In  this  case 
If  there  Is  no  liability,  but  to  undertake  to 
escape  through  the  claim  that  it  Is  unjust 
and  unfair  Is  to  beg  the  question.  This  court 
has  nothing  to  do  with  the  Justness  or  xm- 
Justness  of  tbe  law,  if  the  law  is  dear  and 
plain  as  to  what  Is  meant.  We  could  dte 
numerous  Instances  of  what  Is  apparently 
unfair  and  unjust  In  our  tax  laws.  Take^ 
for  Instance,  the  mortgage  tax  law  of  real 
estate,  which  fixes  a  registration  fee  of  10 
cents  upon  flOO  expressed  in  the  mortgage, 
where  the  mortgage  runs  for  five  years  or 
more,  an  exceedingly  nominal  sum  which  the 
mortgagee  pays  on  his  investment,  while  the 
mortgagor  must  pay  on  the  full  valuation  ot 
the  real  estate  given  as  security  in  the  mort- 
gage on  an  ad  valorem  basla.  Yet  this  court 
would  hardly  say  that  the  Legislature  did 
not  have  the  authority  to  pass  the  law  be- 
cause of  its  unjustness  or  apparent  unfair- 
ness. Again,  we  have  tbe  gross  production 
tax  on  oil.  All  other  business  must  pay  on 
an  ad  valorem  basts.  Now,  if  the  gross  pro- 
duction tax  Is  fair,  then  why  not  make  it 
the  same  basis  of  taxation  for  other  prop- 
erty. We  have  in  this  state  a  license  system, 
licensing  automobiles,  which  Is  merely  a 
form  of  taxation,  and  the  right  Is  fixed  ac- 
cording to  a  mechanical  definition  of  the 
horse  power  developed  by  the  engine  in  the 
automobile,  a  "tin  Uzzle"  costing  $500,  be- 
cause of  the  fact  that  Its  engine  develops  a 
higher  rate  of  horae  power  than  a  car  that 
cost  $2,500,  under  this  automobile  license  law 
must  pay  as  much  or  a  higher  rate  for  the 
privilege  of  running  upon  the  highways  of 
this  state  as  the  car  that  cost  five  times  as 
much,  and  yet,  were  this  question  before  this 
court,  the  court  no  doubt  would  go  Into  de- 
tails as  to  the  beneficent  effect  and  purposes 
of  the  automobile  license  fund,  which  Is  to 
b'ulld  up  the  highways  of  the  state,"  and 
would  certainly  hold  that  the  Legislature 
had  authority  to  pass  the  law  and  that  It 
was  valid.  Our  tax  system  Is  so  constructed 
that  Injustice  must  of  necessity  follow  until 
we  have  learned  some  other  method  tbat 
would  be  fair  alike  to  alL 

Let  me  suggest,  further:  Is  It  fair  to  the 
poor  widow  woman  to  pay  the  same  rate  of 
tax  (m  her  one  milk  cow,  on  which  she  makes 
no  profit,  other  than  supplying  her  on^an 
children  with  an  allowance  of  milk  and  but- 
ter, as  the  man  who  keeps  his  hundreds  and 
tlionsands  for  profit  and  gain  alone.  We 
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could  cite  so  many  iDstances  of  what  to  ofir 
mind  la  unjust  aud  unfair  In  our  tax  system 
that  the  r^eience  would  be  entirely  too 
lengthy.  Bat  why  base  this  opinion  In  this 
case  upon  the  proposltlcMa  that  It  Is  nnffdr 
to  require  a  liquidating  bank  to  pay  Its  lia- 
bilities before  it  can  surrender  its  certlflcate 
and  cease  to  do  business  under  the  banking  | 
laws  of  the  state.  It  is  Its  duty  to  pay  its  i 
liabilities.  The  state  did  not  require  che  de- 
fendant bank  to  discontinue  as  a  state  bank.  | 
The  state  does  require,  as  a  condition  pre- 
cedent to  ceasing  to  do  business  as  a  banking 
corporation,  that  It  discharge  all  its  liabil- 
ities. The  defendant,  while  doing  business 
«s  a  state  bank,  had  the  pledged  security 
behind  its  deposits  of  a  levy  of  5  per  cenL 
wgalnst  the  capital  stock  of  every  bank  doing 
business  under  the  state  banking  laws,  based 
upon  Its  average  dally  deposits.  This  was 
worth  a  great  deal  to  the  bank  In  the  way  of 
securing  business  and  in  assuring  its  custom- 
ers that  their  deposits  were  absolute  Baf& 
It  l8  suggested  In  the  court'a  opinion  that 
sometliing  like  $600,000  is  Involved  in  the 
result  of  this  suit.  It  Is  true  this  Is  quite  a 
large  sum,  but  what  has  this  to  do  with  the 
question  at  issue.  Briefly  stated,  the  conten- 
tion of  the  state  Is  that  the  first  sentence  in 
section  S,  chapter  31,  Session  Laws  ldlO-11, 
created  a  levy  Is  prsesenti,  as  held  by  this 
court  in  the  case  of  State  ex  rel.  West,  At- 
torney General,  v.  Farmers'  National  Bank 
of  Cnshlng,  47  Okl.  667,  150  Pac.  212;  that 
the  defendant  contends  that  said  sentence 
does  not  create  a  present  liatdllty.  Judge 
Oalbraith,  in  his  oplnl<Hi  In  the  case,  aupra, 
uses  thi^T  language: 

"If  the  Legislature  had  intended  to  levy  an 
ssscssmcDt  agaitist  state  banks  and  trust  com- 
pauicg  equ&l  to  5  per  centum  of  their  average 
daily  deposits  for  the  purpose  of  creating  a  de- 
positors' guaranty  fund,  and  to  provide  that 
■acta  assessment  should  only  be  upon  the  aver- 
age daily  deposits  during  the  existence  of  the 
bank  or  tnist  company  as  a  banking  corpora- 
tion, and  intended  such  assessment  to  be  a  pres- 
ent and  existing  liabUity,  language  more  clearly 
expressing  such  intention  could  not  have  been 
employed.  The  fact  that  It  was  provided  that 
only  1  per  cenL  of  this  obligation  should  be 
paid  during  the  first  year  and  extended  the 
time  of  payment  of  the  remaining  4  per  coit. 
over  a  period  of  16  years  does  not  lessen  the 
pnrpoee  and  intent  to  make  the  obligation  of 
the  entire  amount  a  fixed  and  present  liability. 
It  was  necessary  to  make  it  a  present  obligation 
against  the  banks  In  order  to  accomplish  the 
purpose  and  object  of  the  Legislature  in  creat- 
ing the  depositors*  guaranty  fund,  namely,  to 
establish  confidence  in  state  hanks  and  to  offer 
an  absolute  guaranty  to  the  depositors  against 
loss.  The  purpose  of  the  Legislature  was  evi- 
denced to  make  this  burden  on  the  banks  as 
light  as  poasibIe»  and  for  that  reason  the  time 
of  paying  the  assessment  was  extended  over  a 
number  of  years;  but  it  was  necessary  to  fix 
liability  for  all  of  the  assessments  at  once,  in 
order  to  create  and  establiafa  a  guaranty  fund  in 
fact  as  well  as  in  name." 
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The  court,  however,  has  tried  to  Apsif  Uie 
rule  of  statutory  construction,  by  declaring 
it  would  be  unjust  and  unfair  to  the  Legis- 
lature to  claim  that  the  language  used  creat- 
ed a  levy  in  pnesentl,  and  that  It  would  be 
taking  from  the  defendant  bank  when  It  was 
receiving  no  benefits  from  the  depositors* 
guaranty  fund.  The  Legislature  that  passed 
that  law  was  composed  of  as  intelligent  men 
as  the  average  man;  they  knew  the  real  im- 
port of  the  language  used  and  the  purposes 
for  which  this  fund  was  created.  The  Legis- 
lature of  1913  also  knew  just  what  the  lan- 
guage meant  In  section  3,  chapter  31,  Session 
Laws  1910-11,  and  proceeded  to  change  the 
law,  so  as  to  accomplish  just  what  the  court 
in  this  opinion  is  accomplishing  In  this  act 
This  change  occurs  In  this  language  (Session 
Laws  1913.  p.  81): 

"Whenever  any  state  bank  shall  liquidate,  or 
cease  to  operate  under  the  banUng  laws  of  tUs 
state,  it  shall  be  liable  for  its  pro  rata  share  of 
any  existing  indebtedness  against  the  said  de< 
positora'  guaranty  fund  or  any  unpaid  assess* 
ments." 

The  learned  judge,  speaking  for  the  court 
In  bis  asAaUm  in  this  case,  says  that  this 
furnishes  the  rnle*of  "thumb"  for  the  inter- 
pretation of  the  law,  and  not  the  law  itself. 
Now.  just  what  is  meant  by  not  being  the 
law  itself  is  difficult  to  discern— another  in- 
stance where  the  langnage  used  is  plain  and 
an  attempt  Is  made  to  confuse  the  meaning. 
This  amendment  of  1913  clearly  show^  that 
the  Legislature  understood  well  the  clear  im- 
port of  the  law  of  1911,  and  provided  that  a 
bank  should  be  liable,  when  It  ceased  to  do 
business  under  the  state  law,  only  for  the 
pro  rata  amount  of  the  assessment  to  be  paid 
at  the  time  of  liquidating.  The  defendant 
bank  having  gone  out  of  business  prior  to 
1913,  so  far  as  a  state  bank  Is  concerned,  the 
law  of  1013  does  not  apply  to  it.  The  legis- 
lature had  the  power  to  make  a  levy  in  pr»* 
sentl.  It  did  It.  It  had  a  right  to  say  upon 
what  basis  the  5  per  centum  assessment  so 
levied  should  bo  determined.  It  did  that 
It  had  a  right  to  say  into  how  many  pay- 
ments these  assessments  which  it  levied 
should  be  divided.  It  did  that.  The  lan- 
guage following  the  first  sentence  in  said 
section  3  in  no  way  or  manner  modifies,  ex- 
plains, or  affects  the  language  in  the  first 
sentence,  find  no  rule  of  statutory  construc- 
tion will  Justify  this  court  In  reading  into 
this  sentence  any  other  term  or  terms,  la 
order  to  transpose  the  language  so  as  to 
make  It  have  a  different  meaning. 

The  general  rule  of  statutory  construftlon, 
as  laid  down  Sutherland  on  Statutory 
Construction,  In  sectlcm  589,  vol.  2,  is  as  fol- 
lows: • 

"A  statute  extends  no  further  than  it  expresses 
the  legislative  will;  when  It  Is  held  to  embrace 
a  case  which  is  within  its  spirit,  though  not 
within  its  letter,  it  is  not  meant  that  the  courts 
have  authority  to  extend  a  statute  to  cases 
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which  it  does  not  hj  Its  words  provide,  or  be- 
yond  the  sense  of  its  language.  A  statute  fa  a 
written  law,  and  cannot  be  construed  to  hare 
a  sense  and  spirit  not  deducible  from  its  provi- 
sions. It  is  a  general  rule  that  the  coarts  must 
find  the  intent  of  the  Legislature  in  the  statute 
Itself.  Unless  some  grounds  can  be  found  in 
the  statute  for  restrictbig  or  enlarging  the  mean- 
ing of  its  general  words,  tiM7  must  receive  a 
general  construction ;  courts  cannot  arbitrarily 
mbtraet  from  w  add  thereto.'* 

And  also  In  section  620,  same  antbority, 
at  page  963,  we  find  tbls  language: 

"The  intention  of  the  X«egialatiire  is  to  be  col- 
lected from  the  words  they  employ.  When  there 
is  no  amb^uity  in  the  words,  there  is  no  room 
for  canstrncdon." 

The  courts  are  not  in  the  babit  of  trans- 
posing the  clans es  and  phrases  for  the  pur- 
pose of  finding  the  meaning  of  the  Legisla- 
ture unless  the  clause  or  i^rase  In  the  posi- 
tion In  which  it  is  placed  by  the  L^lslature 
!■  meaningless  and  absurd,  or  conflicts  In 
some  way  with  the  fundamental  law.  The 
Supreme  Court  of  the  United  States,  in 
Board  of  County  Commissioners  t.  Rollins, 
130  U.  S.  670,  9  Sup.  GL  652.  32  U  Bd.  1060, 
vsea  the  fioll<nrliig  language: 

"We  are  unable  to  adopt  the  eonstmctlTe  in- 
terpdations  Ingeniously  offered  by  counsel  for 
de^dant  in  error.  Why  not  assume  that  the 
frsmers  of  the  Constitution,  and  the  people  who 
voted  it  into  existence,  meant  exactly  what  it 
says?  At  the  first  glance,  its  reading  produces 
no  impression  of  doubt  as  to  the  meaning.  It 
seems  all  sufficiently  plain;  and  in  such  case 
there  is  a  well-settled  rule  which  we  must  ob- 
serve. The  object  of  construction,  applied  to  a 
GonstitutioQ,  is  to  give  effect  to  the  intent  of 
its  framers,  and  of  the  people  in  adopting  it. 
This  intent  is  to  be  found  in  the  instrument  it- 
self ;  and  when  the  text  of  a  constitutional  pro- 
vision is  not  ambiguous,  the  courts.  In  giving 
construction  thereto,  are  not  at  liberty  to  search 
for  its  meaning  beyond  the  instrument. 

"To  get  at  the  thought  or  meaning  expressed 
in  a  statute,  a  contract,  or  a  Constitution,  the 
first  resort,  In  all  caseii  is  to  the  natural  sig- 
nification of  tbe  words,  in  the  order  of  gram- 
matical arrangement  in  which  the  framers  of 
the  instrument  have  placed  them.  If  the  words 
convey  a  definite  meaning,  which  involves  no 
absurdity,  nor  any  contradiction  of  other  parts 
of  the  Instrument,  then  that  meaning,  apparent 
on  the  face  of  the  instrument,  must  be  accepted, 
and  neither  the  courts  nor  the  Legislature  have 
the  right  to  add  to  it  or  take  from  it  *  *  * 

"Words  are  the  common  sign  that  mankind 


make  use  of  to  dedare  their  intention  to  one 
another ;  and  when  the  words  of  a  man  express 
his  meaning,  plainly,  distinctly,  and  perfectly, 
we  have  no  occasion  to  have  recourse  to  any 
other  means  of  Interpretation," 

The  language  ot  the  statute  In  making  the 
levy  of  0  per  cent  Import  an  Immediate  levy, 
and  not  a  levy  In  the  fntur&  In  the  case  of 
St.  Jos^h  ft  Denver  City  Batlroad  Ga  t. 
Baldwin,  103  U.  S.  426,  26  L.  Ed.  S78,  that 
court,  speaking  by  Mr.  Justice  Field,  said: 

"The  language  of  the  act  here,  and  of  nearly 
all  the  congressional  acts  granting  lan^  la  in 
tonus  f»f  a  grant  in  prsesenti.  The  act  is  a 
present  grant  There  is  hereby  granted,'  are 
the  words  used,  and  they  import  an  immediate 
transfer  of  interest" 

Quoting  again  from  the  opinion  of  Judge 
Oalbraith,  to  the  Case  of  Farmers'  National 
Bank  of  Gushing,  supra,  the  court  says: 

'There  was  levied  against  each  bank  and 
trust  company,  organized  and  doing  business  as 
a  state  banking  corporation,  an  assessment  equal 
to  5  per  centum  of  its  averi^e  daily  deposits 
during  the  time  ot  Its  exlstenee  as  such  state 
corporation,  and  that  tlds  aasassmmt  was  made 
a  present  existing  obligation  against  each  bank 
and  trust  company  from  the  date  of  its  organiza- 
tion under  the  law." 

For  the  reasons  herein  set  forth,  we  are 
compelled  to  dissent  from  the  opinion  of  the 
court  by  Justice  KINO  in  this  case.  The 
decision  in  the  Case  of  the  Farmers'  Nation- 
al Bank,  supra,  was  rendered  practically  four 
years  ago,  being  filed  i»  June  26,  1915.  It 
has  become  a  rule  ot  property  In  this  state. 
Since  the  rendition  of  this  opinion  this  court 
by  reason  of  the  democracy  of  our  instltu- 
tions  and  the  hand  of  death,  has  changed  its 
personnel,  and  the  personnel  of  the  court  in 
the  course  of  time  again  will  change.  It  has 
been  the  pride  and  boast  of  our  form  of 
government  that  our  Supreme  Court  was 
stable,  and  a  bulwark  against  the  ever-chang- 
ing innovations  that  society  might  suggest 
In  our  fundamental  laws,  the  Constitutions  of 
our  states  and  the  United  States.  The 
citizenship  of  a  state  takes  pride  in  the  firm- 
ness with  which  the  laws  of  the  state  are  In- 
terpreted by  Its  Supreme  Court.  There 
should  be  no  vacillating  policy  In  the  court's 
decisions,  and  we  believe  that  the  opinion  of 
the  court  in  this  case  Is  not  the  law  of  the 
case,  but  that  the  court's  opinion  in  the  Case 
of  the  Farmers'  National  Bank  of  Gushing 
Is  the  law  and  should  not  be  overruled. 
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TULSA  ST.  RT.  GO.  t.  OEIiAHO&IA  UNION 

EX.  CO.   (No.  9620.) 

(Sopreme  Court  of  Oklahoma.  AprO  15,  1918. 
Behearing  Denied  Oct.  7. 191&.) 

(Syllahiu  hy  Court.) 

1.  Okuhoka  oohpobation  comnssioN— Con- 

BTtrunONAL  JUBISDIOnOIT. 
By 'section  18,  art  9,  WffllamB*  Oon- 
■titutioD,  the  Corporation  Gommiuion  is  Test- 
ed with  the  power  of  resulating  and  control- 
ling all  trantportatiou  and  transminrion  com* 
panies  doing  an  intrastate  bTiaineas  in  all  mat- 
ters relating  to  tiidr  public  dutlM. 

2.  BTBEBT  BAILBOAM  ^=E»32  —  COBFOUHON 

ctnaasBZoiT  mat  obdbb  tsahsru  snrm  bx- 

IWEEH  TWO  STUKT  KiXLBOADS. 

The  statutes  of  this  state  confer  power  upon 
die  Corporation  Commission  to  Investigate  all 
GomplBints  in  reference  to  the  physiral  connec- 
ttons  and  transfers  at  all  Junctitm  points,  in- 
corporated towns,  villages,  and  communities, 
and  upon  inTestigation  of  audi  complaint,  or 
upon  its  own  motion,  may  require  any  street 
railway  company  to  make  physical  connection, 
or  establish  and  maintain  sudi  transfer  facili- 
ties as  the  public  interests  may  msonably  re- 
qoiie,  and  as  may  be  reasonable  andvCalr  to  the 
txHnpaniee  to  be  affected ;  and  in  a  case  where 
the  cMDpla^uut  In  its  complaint  prays  for  an 
order  to  be  made  permitting  it  to  use  jointly 
with  another  atreet  railway  its  track  or  line 
and  span  wires,  and  fixing  the  terms  of  such 
joint  use,  the  commission  upon  a  bearing  of  such 
complain^  after  proper  notice,  may  make  a 
valid  order  that  a  transfer  system  be  installed 
by  the  two  companies,  designating  the  point  of 
transfer  and  fixing  the  rate  to  be  diarged  for 
Jotut  service  and  providing  how  and  when  a 
dhrMon  of  sodi  durgea  between  the  companiea 
may  he  made. 

3.  Stbxet  bailboads  «s932— Obdeb  qt  oobfo-- 
bation  oommissiolf  fbxbuued  ju8t  on  ap- 

Beoord  examined,  and  It  to  hOd  that  this 
case  comes  within  the  rule  that,  prima  facie^ 
jut  iceaonable,  and  correct,  in  section  22,  art 
9,  Ka  die  Constitution,  is  a  presumption  arising 
upon  the  finding  of  the  Corporation  Commission 
that  the  order  based  upon  sach  facts  is  pre- 
sumed on  appeal  in  this  court  to  be  just,  rea* 
scalable,  and  correct,  aubject  to  be  overcome  or 
rebutted  by  the  facts  in  the  record,  as  weighed 
and  found  by  thia  court  in  revlewijw  the  same. 

Appeal  from  order  of  G<nporatlon  Com- 
mission. 

Action  before  the  Corporation  Commission, 
by  ttae  Tulsa  Street  Railway  Company, 
against  the  Oklahoma  Union  Railway  Compa- 
ny; To  review  an  order  of  the  commlselon, 
the  complainant  appeals.  Actions  of  the  com- 
misaiou  affirmed. 

J.  P.  O^eara.  Cbas.  XL  Bush,  and  A.  F. 
Moss,  an  of  Tnlaa,  for  plaintiff  in  error. 

A.  J.  Biddison  and  Harry  Campbell,  hotb 
of  Ttdsa,  for  defendant  in  error. 


JOHNSON,  J.  This  Is  an  appeal  from  an 
order  <Ht  the  Corporation  Commission.  This 
appeal  brings  In  review  an  order  of  tbe  Cor- 
poration Commission  made  on  the  14th  day 
of  SeptoDber.  1017,  In  an  action  InsQtnted 
before  the  Corpora tl  mi  Conunlsslon  by  the 
plaintiff  in  error,  against  the  defendant  iu 
error  (for  convenience  the  parties  will  be  des- 
ignated as  complainant  and  defendant  as 
they  appeared  before  the  Corpwatloa  Com- 
mission), asking  for  an  order  to  permit  com- 
plainant to  use  Jointly  with  Qie  defendant 
tbe  railway  line  on  the  approaches  to  the  re- 
inforced concrete  bridge  acrois  the  Arkansas 
river  which  is  located  within  the  city  of  Tul- 
sa, OkL,  and  to  permit  the  c<»nplainant  to  nse 
jointly  the  span  of  wires  now  In  place  on 
said  bridge  approaches,  for  the  purpose  of 
supporting  the  trolley  wires  of  the  complaln- 
ant,  and  for  an  order  fixing  the  terms  under 
which  tbe  complainant  should  Jointly  nse 
with  Uie  defendant  said  tracks  and  span 
wires,  and  for  an  order  covering  the  sdied- 
ules  and  operation  of  cars  over  said  tracks 
and  said  approaches  and  over  the  reinforced 
concrete  bridge  controlled  by  the  county  of 
Tulsa,  Okl. :  the  said  tracks  on  said  ap- 
proaches being  of  a  length  of  629  feet 

The  essential  facts  involved  in  this  case 
are  substantially  as  follows: 

Both  plaintiff  in  error  and  defendant  In 
error  are  operating  street  car  lines  In  the 
city  of  Tulsa,  and  the  defendant  In  error  Is 
constmctlng  an  Interurban  line  from  Tulsa, 
through  West  Tulsa  and  Red  Fork,  to  Sa- 
pulpa.  It  has  acquired  the  Sapulpa  Electric 
&  Interurban  line  from  Sapulpa  to  Klefer. 
The  Tnlsa  street  railway  company  was  oper- 
ating under  an  ordinance  or  franchise  dated 
the  5th  day  of  April,  1907,  giving  Chas.  H. 
Bosler  and  his  assigns  the  right  to  construct 
a  street  car  line  on  the  sti'eets  of  the  dty  of 
Tulsa,  except  certain  streets.  This  ordi- 
nance was  accepted  by  Bosler  at  that  time. 

Said  ordinance  providsd  a>  foUows: 

"That  at  the  expiration  of  ten  years  from  the 
date  of  acceptance  of  this  ordinance,  any  or 
all  streets  herein  named  not  in  actual  use  by 
the  grantees  for  street  railroad  purposes  shall 
revert  to  the  dty  of  Tulsa,  and  said  streets 
shall  not  be  bound  by  this  franchise." 

In  March,  1917,  Tolaa  county  completed  a 
new  bridge  across  the  Arkansas  river  be- 
tween Tnlsa  and  West  Tulsa,  and  thereon  a 
railway  track.  Tbe  defendant,  Oklahoma 
Union  Railway  Company,  constructed  a  track 
on  the  approach  to  §ach  end  of  said  bridge 
and  entered  Into  a  contract  with  the  county 
commissioners  to  use  said  bridge  for  the  sum 
of  9200  per  month.  The  length  of  track  in 
the  appr<»ches  to  said  bridge  constructed 
by  tbe  defendant  In  error  was  betwem  BOO 
ftDd  000  footrt 

After  said  track  was  laid  and  said  contract 


s^m  Qlhsr  eases  see  same  topic  uA  UT-KUHBER  In  all  KcT'NamtMrad  Dltesto  and  IndezM 


Digitized  by 


Google 


72  184  PACinO 

with  the  county  commlssdoners  was  procured 
hy  the  defendant,  It  commenced  running  its 
cars  over  said  bridge  to  and  from  West  Tulsa. 

The  plaintiff  In  error,  Tulsa  Street  Rail- 
way Company,  wae  also  trying  to  cross  the 
said  bridge ;  but  the  defendant  acquired  pos- 
session of  the  approaches,  laid  its  tracks 
theneon,  connected  with  the  track  on  the 
bridge  at  each  end,  procured  a  contract  from 
the  county  commissioners  for  that  purpose, 
and  established  Its  right  to  the  use  of  the  ap- 
proaches and  the  bridge. 

The  complainant  Tulsa  Street  Railway 
Company's  amended  complaint  is  quite  leng- 
thy, and  In  paragraph  3  thereof  will  be  found 
allegations  upon  which  complainant  based  Its 
right  of  action,  but  the  following  quotaticna 
we  think  contains  a  soffldent  summary  Hiere* 
of  for  the  purposes  of  this  opinion: 

"Complainaot  further  allegea  that  it  is  neces- 
B&Tj  in  the  operation  of  its  said  line  into  what 
is  known  as  West  Tulsa,  to  use  about  fire  hun- 
dred and  thirty-oloe  (S89)  feet  of  tiie  track  of 
the  defendant  over  the  approaches  to  raid  bridge 
In  order  to  operate  its  said  line  of  street  rail- 
way from  the  main  part  of  Tulsa  into  West 
Tulsa,  and  this  complainant  has  offered  to  pay 
to  the  defendant  any  reasonable  sum  for  the 
right  to  use,  In  connection  with  the  defendant, 
the  street  railway  tracks  upon  the  approaches 
to  said  bridge,  and  has  offered  to  enter  into  any 
reasonable  contract  to  maintain  and  keep  In  re- 
pair the  trades  on  said  approaches,  and  has 
offered  to  install  any  and  fdl  reasonable  safety 
derices  necessary  for  the  protection  of  the  de- 
fendant and  the  public  at  the  junctions  or  con- 
nections on  said  Une,  and  has  offered  to  pay  any 
reasonable  snm  to  the  defendant  for  the  use  of 
the  span  of  wires  on  said  bridge  and  approaches 
which  are  erected  for  the  purpose  of  sustaining 
the  trolley  wim  over  and  across  said  bridge  and 
approaches. 

"OtHupIainant  ftntiier  alleges  that  the  joint 
-use  of  said  tracks  on  said  approaches  would  not 
interfere  with  the  schedules  of  the  defendant  in 
the  operation  of  its  said  line  of  railway,  but 
would  be  a  great  benefit  to  the  public  who  are 
compelled  to  go  to  and  from  West  Tnlsa  from 
the  main  portion  of  Tulsa. 

"Complainant  farther  avers  that  there  is  no 
other  bridge  or  highway  over  which  the  plain- 
tiff can  ci;0B8  the  Arkansas  river  except  the 
bridge  mentioned  tierein. 

"Wherefore,  this  complainant  prays  that  the 
aforesaid  defendant  be  required  to  answer  the 
charges  herein,  and  after  due  hearing  and  in- 
vestigation, that  an  order  be  made  permitting 
this  complainant  to  nse  jointly  with  the  defend- 
ant the  railway  line  on  each  approach  to  the 
said  reinforced  concrete  bridge  across  said  Ar- 
Icansas  river,  and  to  use  jointly  the  span  of 
wires  now  in  place  on  ■said  bridge  aud  ap- 
proaches for  the  purpose  of  supporting  the  trol- 
ley wires  of  this  complainant,  and  for  an  order 
fixing  the  terms  under  which  this  complainant 
shall  Jointly  use  said  tradi  and  span  of  wires, 
and  for  a  further  order  covering  schedules  and 
operation  of  cars  over  said  track  on  said 
approaches  and  over  said  reinforced  concrete 
bridge,  esd  for  such  other  and  further  order  as 
this  commission  may  deem  necessary  and  just." 
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On  July  24, 1917,  a  bearing  was  had  by  the 
commission,  at  which  time  the  following  con- 
dnsUms  and  order  were  made: 

"Order. 

"The  pleadings,  the  transcript  and  the  hHefs 
ia  this  case  have  all  been  reviewed  and  consid- 
ered by  the  commission,  but  at  this  time  expres- 
sion of  opinion  upon  the  merits  of  the  case  Is 
deferred. 

"The  commission  finds  that  tf  both  the  lines 

under  consideration  should  extend  their  service 
to  West  Tnlsa  such  act  upon  the  part  of  the 
line,  wliich  is  not  at  present  operating  in  West 
Tulsa,  would,  as  a  matter  of  course,  supplement 
the  present  service  and  thus  afford  an  added 
public  convenience,  bat  on  this  point  the  com- 
mission is  also  of  the  opinion  that  tlie  pul>lic 
would  be  equally  as  well  served  and  the  public 
convenience  thus  promoted  if  some,  arrangement 
or  agreement  could  ^ye  readied  by  the  two  com- 
panies whereby  the  patrons  of  the  Tulsa  Street 
Railway  Company  could  readi  West  Tulsa  with- 
out being  subject  to  exoesBtve  tx^  for  the  pa^ 
ment  of  double  fare. 

"The  commission  for  the  reason  stated,  has 
dedded  to  defer  further  consideration  of  the 
cue  and  the  rendition  of  opinicm  and  final  order 
therein  until  the  parties  have  been  afforded  the 
opportunity  of  carrying  out  the  suggestion  above 
made;  and  hence  the  commisslmi  issnes  tids 
order. 

"Wherefore,  the  premises  considered  and  the 
commission  being  fully  advised,  it  is  ordered 
that  a  copy  of  this  paper  be  served  on  lx}th  par- 
ties .hereto ;  that  thereafter  they  both  forthwith 
confer  with  each  other  and  thereupon  appear 
before  this  commission  at  its  office  in  the  State 
House  at  Oklahoma  City,  Oklahoma,  on  the  6th 
day  of  August,  1917. 

"The  said  parties  are  hereby  adyised  that  the 
matter  of  proper  fare  or  charge  for  transporta- 
tion or  service  between  Tulsa  aud  West  Tulsa 
or  between  West  Tulsa  and  Tulsa  will  be  con- 
sidered and  that  the  matter  of  requiring  trans- 
fer tickets  by  one  company  good  over  the  line 
of  the  other  wmpany  when  used  in  trips  be- 
tween the  places  aforesaid,  will  also  be  con- 
ddered. 

"And  it  ia  so  ordered. 

"Done  at  Oklahoma  City,  Oklahoma,  In  the 
regular  order  of  business  on  this  the  24th  day  of 
July,  1917." 

Following  this,  the  parties  filed  thdr  re- 
spective statements  and  objections,  and  on 
September  14,  1917,  a  final  hearing  was  had 
by  the  commission,  at  which  time  the  com- 
mission made  Its  final  statement,  findings  of 
fact,  and  order,  which  were  as  follows: 

"The  parties  are  public  service  corporations 
operating  street  cars  in  Tulsa,  Okl.  The  Tulsa 
Street  Railway  Company  asks  for  a  connection 
with  the  Oklahoma  Union  Railway  Company's 
rails  and  other  fadlities  except  trolley  Wire  on 
the  approaches  of  the  Arkansas  river  bridge  be- 
tween Tulsa  and  West  Tulsa.  The  Oklahoma 
Union  Railway  Company  has  a  single  track 
railroad  on  the  approaches  to  said  bridge. 
Tulsa  county  owns  a  bridge  with  a  single  track 
thereon  connecting  the  aforesaid  trbck  on  the 
approaches. 

"The  north  approadi  is  2.6  per  cent  descend 
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log  grade,  and  tbe  connection  desired  bj  the 
complainant  is  300  feet  north  of  the  bridge. 
The  connection  desired  on  the  south  approach 
Is  240  feet  from  the  end  of  the  bridge  and  ia 
1.5  per  cent,  descendii^  grade.  The  bridge 
proper  is  l^TO  feet  long.  Tbe  comj^nant  pro- 
poaes  to  bear  tiie  eziMnees  of  maUag  connection 
wltb  the  defwdant  uid  to  inatall  ita  own  troUey 
wire  on  sopporta  owned  br  Tnlaa  county  and 
the  defendants,  and,  In  addition,  to  pay  defend- 
ant rent  for  the  nse  of  its  rails  and  fixtures  end 
rent  to  Tulsa  connty  for  the  nae  of  the  bridge 
and  tnA  thereon. 

"The  embankments  or  approaches  and  bridge 
were  built  by  Tulsa  county.  Tbe  count;  leased 
the  uae  of  track  orer  the  Inidge  ta  the  Oklahoma 
Union  Bailway  Company,  which  cwnpany  opeT» 
ates  cars  between  Tnlsa  and  West  Tulsa. 

"Tbe  complainant  showed  that  it  was  oper^ 
ating  atwnt  10  miles  of  street  railway  in  Tnlsa 
and  that  It  had  laid  S.OOO  feet  of  track  in  West 
Tulsa.  And  It  proposes  to  install  a  15-minate 
service  between  Tulsa  and  West  Tulsa  it  It  can 
obtain  access  to  tb?  bridge. 

"The  said  bridge  has  a  90-foot  roadway  with 
ear  track  in  center.  The  Oklahoma  Union  Bail- 
way  Company  is  now  operating  a  street  car 
.system  in  Tnlsa,  and,  as  above  stated,  it  oper- 
*ates  between  Tulsa  and  West  Tulsa,  and  Its 
interurban  line  extends'  from  Tulaa  to  Red  Fork 
while  it  haa  12  miles  of  line  in  operatfon  be- 
tween Kiefer  and  Sapalpa.  When  these  lines 
are  connected  defendant  will  have  31  miles  of 
railroad.  All  the  interurbans  will  operate  over 
tbe  Arkansas  river  bridge. 

"Tbe  defendant  expects  to  install  a  30-minute 
service  between  Red  Fork  end  Tulsa  and  bourly 
service  between  Sapulpa  and  Tulsa.  It  will 
then  have  seven  cars  each  way  or  14  cars  In  all 
passing  over  said  bridge  every  hour. 

''The  defendant  is  now  carrying  from  4,000  to 
6,000  passengers  a  day  across  the  bridge.  It 
requires  two  minutes  to  cross  the  bridge  proper, 
while  condderable  more  time  Is  needed  in  pass- 
ing over  the  bridge  and  approadios  or  between 
tbe  proposed  points  of  connection  iwtween  the 
complainant  and  defendant. 

"BusineBS  on  said  bridge  is  already  congested, 
and  the  indications  are  that  in  the  near  future 
tbe  public  will  require  the  entire  use  of  said 
bridge  and  tbe  railways  will  have  to  abandon 
the  nae  thereof 

'TThe  commisrfoa  after  emsidering  the  testi- 
mony heard  at  the  first  hearing  was  of  the  opin- 
ion that  in  consideration  of  the  heavy  traffic 
over  said  bridge  tbe  joint  use  of  the  same  by 
the  railway  companies  is  impractical.  The 
complainant  testified  that  its  cars  could  follow 
the  cars  of  the  defendant  company  over  the 
bridge  and  that  schedules  could  Iw  so  arranged 
tliat  both  companies  could  operate  thereon,  but, 
as  indicated,  the  commission  does  not  consider 
this  feasible  nor  advisable.  Tbe  commission  is 
of  the  opinion  that  the  public  bad  better  have 
a  safe  and  satisfactory  service  by  one  company 
tlian  ansafe  and  unsatisfactory  service  by  two 
companies  in  the  matter  of  transportation  be- 
tween Tulsa  and  West  Tulsa. 

"The  order  above  set  out  was  issued,  and  pur- 
suant thereto  the  cause  came  on  for  bearing  and 
was  finally  submitted  on  Angust  13,  1817.  It 
was  asreed  A.  I.  Thompson,  Esq..  engineer 
of  tbe  conunisslon^  should  proce»l  to  Tulsa  and 
investigate  and  report  on  the  propriety  of  in- 
s^ing  a  tranafer  system  between  tbe  compa- 


nies in  Tulsa.  The  said  engineer  bad,  prior  to 
the  original  hearing,  visited  tbe  bridge  and  bad 
taken  notice  of  traffic  conditions,  and  he  testi- 
fied as  a  witness  in  tbe  case.  Upon  returning 
to  Tulsa  and  reviewing  the  Unes  of  the  compa- 
nies and  the  bridge,  be  made  a  report,  a  copy 
of  which  waa  served  on  both  companies,  tbe 
original  beii^  filed  as  a  part  of  the  papers  in 
this  case. 

"Mr.  Thompson's  report  defines  the  location 
of  the  different  street  ear  systems  in  Tulsa 
noting  the  length  of  lines  end  streets  traversed. 
At  present  tbe  Tulsa  Street  Railway  Company 
and  the  Sand  Springs  Interurban  Railway  Com- 
pany (tbe  latter  being  not  involved  herein)  use 
a  transfer  at  Third  and  Maple  streets  which  la 
on  the  basis  of  a  five-cent  fare,  each  company 
receiving  2.5  cents  on  transfers  collected  by  the 
other  company.  Under  this  arrangement  one 
can  ride  7.7  miles  for  one  five-cent  fare. 

"The  transfer  system  Is  used  in  Oklahoma 
City  and  in  said  city  one  can  ride  10.76  miles 
for  one  five-cent  fare. 

"There  Is  an  immense  amount  of  street  car 
traffic  between  Tulsa  and  West  Tulsa.  In  the 
latter  place  a  great  many  industrial  concerns 
are  located  employing  many  hundreds  of  labors 
en  who  reside  in  Tulsa,  some  along  the  tines  of 
one  company  and  some  along  the  lines  of  the 
other  company.  At  tbe  present  time  tiiose  re- 
siding along  Uie  lines  of  tbe  complainant  com- 
pany have  to  pay  a  double  street  care  fare  in 
going  to  and  from  their  work  at  West  Tulsa. 

"Tbe  en^eer  of  the  commission  suKests'a 
point  of  transfer  at  Fourth  and  Main  streets, 
Tulsa,  and  the  commission  finds  that  this  is  the 
logical  point  for  transfer  between  the  lines  of 
tbe  two  companies.  Tbe  defendant  company 
su^ested  a  point  of  transfer  which  Is  not  prac- 
tical, tbe  lines  of  the  companies  being  too  far 
apart,  tbe  street  being  nnpaved,  and  tbe  track 
in  each  instance  not  being  visible  to  a  party  at 
the  other  track.  If  the  point  of  transfer  be  at 
Fourth  and  Main  streets,  tbe  longest  distance 
a  passenger  could  be  carried  for  one  fare  is  5.5 
miles,  of  which  3.5  miles  would  t>e  on  the  Tulsa 
Street  Railway  Company  and  2  miles  on  tho 
Oklahoma  Union  Railway  Company.  Most  of 
tbe  traffic,  however,  will  be  for  a  much  shorter 
distance  and  will  involve,  to  a  great  extent,  the 
transportation  of  the  many  hundreds  of  labor- 
ers working  in  the  industrial  concerns  at  West 
Tulsa.  A  great  advantage  to  the  public  will 
accrue  if  the  transfer  system  is  installed,  the 
point  of  transfer  being  Fourth  and  Main  streets, 
the  basis  of  transfer  being  the  five-cent  fare, 
tbe  same  being  voluntary  rate  of  the  defendant 
company  heretofore  charged,  and  now  in  effect. 

"Wherefore,  tbe  premises  considered  and  tbe 
commission  being  fully  advised,  it  is  ordered 
that  a.  transfer  system  be  installed  by  the  two 
companies  on  or  before  October  1,  1917;  that 
the  point  of  transfer  be  Fourth  and  Main  streets 
in  Tulsa,  Okl.  (at  the  present  time  there  is  no 
use  of  designating  a  point  of  transfer  on  West 
Tulsa  side,  because  the  complainant  is  not  in 
readiness  to  operate  over  its  tracks  in  West 
Tulsa,  and  when  it  C(»npletes  its  West  Tulsa 
trackage  a  point  of  transfer  can  be  designated) ; 
that  the  basis  of  transfer  be  the  five-cent  fare; 
that  the  division  of  the  fare  be  one-half  to  each 
company;  that  settlements  be  made  monthly 
not  later  than  the  10th  day  of  tbe  calendar. 

"Now  aa  both  companiea  will  be  receiving  ben- 
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cfits  from  the  Talsa  coanty  bridge,  and  si  the 
Oklahoma  Union  Railway  Company  is  now  pay- 
ing Tulsa  county  (200  per  month  as  rental  for 
the  Dse  of  the  bridge  for  street  and  Intemrban 
railway  pnrposes,  the  Talaa  Street  Railway 
Company  ahoold  hear  a  portion  of  thla  rental 
to  equalize  the  indirect  benefits  received. 

"1^  amouQt  of  rental  to  be  paid  by  the  Tulsa 
Street  Hallway  Coi^pany  to  the  Oklahoma  Un- 
ion Railway  Company  should  be  the  ratio  of 
panengers  transferred  to  the  total  number  of 
paaaengera  carried  over  the  bridge.  Necessary 
statements  and  settlements  should  be  made  and 
effected  monthly  on  or  before  the  10th  day  of 
the  calendar." 

On  the  17th  day  of  September,  1917,  the 
motion  for  new  trial  was  ovemiled.  Excep- 
tions being  saved,  the  complainant  was  given 
time  to  make  and  serve  case-made  and  to  file 
siu}ersedea8  bond,  which  was  accordingly 
done,  and  the  order  complained  of  la  now 
pr<^rly  before  this  court  on  appeal  from  tlie 
Oorporation  Commission  for  review. 

From  the  order  made  by  the  commission  on 
the  4tli  day  of  September.  1817,  complainant 
appealed  to  this  court  and  assigns  error  as 
follows: 

"(1)  That  said  commission  erred  in  overruling 
the  plaintiff's  in  error  motion  for  new  trial. 

"(2)  Said  commiaaion  erred  in  not  midering 
judgment  in  accordance  with  the  prayer  of  the 
plaintiff  in  error,  and  specifically  erred  in  find- 
ing that  the  public  would  be  equally  well  served 
by  a  transfer  system  as  indicated  on  pages  105, 
106,  and  107  of  the  case-made. 

"(8)  ^e  commisdon  erred  in  not  finding  that 
the  plaintiff  in  error  has  as  a  matter  of  law  the 
right  to  use  the  bridge  acrmn  the  Arkansas  river 
between  Tulsa  and  West  Tolaa. 

"(4)  The  commission  erred  in  attempting  to 
make  an  order  not  supported  by  the  pleadings 
and  not  asked  by  either  the  plaintiff  in  error 
or  the  defendant  in  error. 

"(5)  The  commission  has  no  Jurisdiction  to 
make  or  render  any  jud^cnt  except  a  judg- 
ment supported  by  the  pleadings  of  either  the 
plaintiff  or  defendant,  and  the  judgment  is  not 
supported  by  the  pleadings  of  either  party  to 
this  litigation. 

"(Q  l%e  commission  erred  as  a  matter  of  lav 
In  finding  and  adjudging  that  a  transfer  system 
be  installed  by  the  two  companies  on  or  before 
October  1,  1917,  from  the  comer  of  Fourth  and 
Main  streets,  and  that  the  basis  of  transfer  be 
a  five-cent  fare,  and  that  the  division  of  the 
fare  be  one-half  to  each  company,  and  that  a 
settlement  be  made  monthly  not  later  than  the 
10th  day  of  the  calendar. 

"<7)  The  decision  of  the  Oorporation  Oommio- 
aion  complained  of  practically  confiscates  and 
takes  without  process  of  law  from  the  plaintiff 
in  error  all  Its  trackage  and  equipment  in  West 
Tulsa,  and  renders  tiie  investment  dierein  of 
no  value. 

"(8)  The  Corporation  Commission  went  out- 
side the  issues  raised  by  the  pleadings  and  at- 
tempted to  arbitrate  the  case  between  the  plain- 
tiff in  error  and  the  defendant  in  error,  and  fail- 
ed and  refused  to  dedde  the  questions  of  law 
which  were  raised  by  the  pleadings,  any  of  the 
questions  of  law  involved." 


We  wiU  oonsider  all  the  aaaignmaita  of  er- 
ror under  two  propositions: 

(1)  Had  the  commission  jurisdiction  to 
make  the  order  complained  of? 

(2)  If  ao,  was  the  order  reasonable  and 
just? 

[1,  2]  Section  18,  art  9.  of  the  Gonatltn- 
tion,  provides: 

"The  commission  shall  have  die  power  and 
authority  and  be  charged  with  the  du^  of  super- 
vising, regulating  and  controlling  transporta- 
tion and  transmission  companies  doing  business 
in  this  state,  in  all  matters  relating  to  the  per- 
formance of  their  public  duties  and  their  charges 
therefor,  and  of  correcting  abuses  and  prevent- 
ing unjust  discrimination  and  extortion  by  such 
companies;  and  to  that  end  the  commission 
shall  from  time  to  time,  prescribe  and  enforce 
against  sudi  companies,  in  the  manner  herein- 
after aatluirixed,  such  rate,  charges,  dassifica* 
tions,  oi  traffic,  and  rules  and  regulations,  and 
shall  require  them  to  establish  and  maintain 
all  such  poblie  service,  facilities,  and  conven- 
iences as  may  be  reasonable  and  just,  which  said 
rates,  charges,  classifications,  rules,  regulations, 
and  requirements,  the  commission  may,  from 
time  to  time,  alter  or  amend." 

R.  U  1910,  S  1190,  also  provides: 

"The  Corporation  Commission  shall  have  full 
power,  and  it  shall  be  the  duty  of  said  commis- 
sion, to  investigate  all  complaints  In  reference 
to  the  physical  connections,  transfers,  depots 
and  switching  facilities  at  all  junction  points 
and  Incorporated  towns,  vUlagea  and  communt-  ' 
ties,  and  upon  investigation  of  such  complaint 
or  upon  Its  own  motion,  the  said  commission 
may  require  any  railroad  companies  to  make 
such  physical  connections  or  to  establish  and 
maintain  union  depots,  transfer  and  switching 
facilities  as  the  public  interests  may  require.** 

S.  L.  1913.  c.  130,  {  1,  also  provides: 

"The  Corporation  Commission  shall  have  the 
power  and  authority  to  prescribe  and  enforce 
against  any  railroad  or  transportation  company, 
operated  in  whole  or  in  part  within  Qiis  state, 
such  rates  and  charges  for  the  transportation  of 
passengers  between  points  within  tida  state  as 
may  be  foond  to  be  reasonable  and  just  after 
due  notice  and  hearing,  as  now  provided  by  the 
Constitution  fw  prestvibing  freight  rates  and 
regulations." 

Thla  court  In  construing  the  section  of  the 
Constitution  quoted  supra,  in  the  case  of  A., 
T.  &  S.  F.  Ry.  Co.  v.  State  et  al.,  23  Okl, 
217,  100  Pac.  13,  21  Ll  R.  A.  (N.  S.)  908,  In 
an  oplnlcm  by  Mr.  Justice  Williams,  said: 

"There  wn  be  no  question  but  that  the  Legi»> 
latnre  of  the  state,  unless  otherwise  in  the  or- 
ganic charter  thereof  restricted,  has  the  power 
to  require  railroad  companies,  in  the  carrying 
on  of  their  business  as  common  carriers,  to 
afford  every  reasonable  facility  and  convenience 
for  the  transaction  of  such  business  with  the 
patronizing  public.  The  only  limitation  upon 
such  power  is  that  the  duty  imposed  must  relate 
to  the  matter  which  Is  within  the  domain  and  a 
proper  subject  of  police  regulation,  and  that  it 
is  reasonaUSh'' 
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Again.  In  Oie  case  of  St  L.  &  S.  T.  Ry.  Co.. 
T.  WUUanu  et  aU  2S  Okl.  66%  666, 107  Pac. 
480,  tba  aame  learned  Jnsttce  aald: 

Corporation  Commission,  by  vtrtab  of 
the  prorlsioiiB  of  article  9  <tf  tibe  GoDBtitatlon, 
ifl  invested  with  extraordinar;  powers,  being 
antborieed  to  exercise  not  onlj  l^islative,  bat 
also  ezecotlTet  adminlstratlTe,  and  Judidal  pow- 
ers. •  •  •  Thoagh  it  may  be  necessary  for 
the  commission  to  make  and  preserve  a  record, 
it  does  not  follow  that  a  strict  or  narrow  role 
as  to  procedure  ^11  prevail  as  In  trials  at  com- 
mon law.  Interstate  Gommeree  Com.  t.  Baird, 
m  U.  B.  25,  24  Snp.  Ct  568.  48  I-  S».  860. 
The  fact  that  the  petition  may  have  asked  for 
Gie  regnlation  of  interstate  commerce,  yet  if  the 
order  of  the  Corporation  Commission  made 
thereon  did  not  interfere  with  interstate  com- 
merce, the  commission  had  jurisdiction  to  enter 
same.  Jta  Jnrisdlction  does  not  depend  npon 
any  special  form  of  pleading-,  the  test  being,  not 
the  reli^  prayed  for,  but  that  granted.  In  fact, 
it  is  not  essential  for  any  petitioit  to  be  filed,, 
but  that  notice  shall  be  had." 

The  same  rule  is  announced  by  this  court 
In  St.  L.  &  8.  F.  Ry.  Co.  v.  Zalondek  et  al., 
28  Okl.  746.  115  Pac.  867;  M.  O.  &  O.  Ry. 
Co.  T.  State.  53  Okl.  341.  156  Paa  1155.  A 
very  exhaustive  discussion  of  the  questions 
involved  will  be  found  in  State  of  Florida  v. 
Atl.  Coast  Line  Ry.  Co..  32  L.  R.  A.  (N.  S.) 
639  (56  Fla.  617,  47  South.  969). 

[S]  We  have  examined  tlie  entire  record, 
IncIudlDg  the  testimony  of  the  witnesses  and 
the  report  of  the  engineer,  which  Is  very  full 
and  complete,  covering  every  detail  of  the 
physical  facts  surrounding  the  situation  of 
the  properties  of  the  parties  as  well  as  the 
bridge  and  the  approaches  thereof,  the  num- 
ber of  passengers  handled  by  each  of  the 
parties  in  a  given  jierlod,  the  number  of 
transfers  and  the  revenue  derived  tberefr<Hn 
by  eadti.  the  amount  of  travel  over  the 
bridge,  the  ctmgested  ccmditlon  thereof  dur- 
ing the  daytime  and  nighttime,  the  time  re- 
golred  to  make  the  crossing  of  the  bridge  by 
the  cars,  and  the  number  of  cars  that  are 
now  required  by  the  defendant  to  handle  the 
traffic  and  maintain  an  adequate  schedule 
for  the  convenience  of  the  public  and  would 
be  required  if  the  Joint  operation  were  in- 
stalled, and  in  concluding  his  report  said: 

"I  deem  It  what  the  people  require  is  service, 
and  contend  that  one  company  can  operate  over 
the  single  track  between  Tulsa  and  West  Tulsa 
and  give  better  service  than  two  companies.  It 
is  Immaterial  what  kind  of  a  block  system  was 
Installed;  two  systems  would  be  bound  to  cause 
delay  in  operating  over  bridge.  If  the  commis- 
sion ordered  connection  on  the  east  approach 
of  the  Arkansas  river  bridge  as  prayed  for  by 
the  Tulsa  Street  Railway  Company,  they  would 
still  be  unable  to  operate  nntil  they  had  perma- 
nent injunction  dissolved  which  forbids  them  to 
operate  from  Twelfth  street  to  desired  connec- 
tion. I  think  the  proper  solution  Is  to  give  the 
public  equal  transiwrtation  facilities  between 
Talsa  and  West  Tulsa,  and  a  transfer  system 
at  E>Hirth  and  Main  between  tiie  Tulsa  Street 
Railway  Company  and  the  Oklahoma  Union 


Railway  Company,  would  do  this.  The  Tclsa 
Street  Railway  Company  transfer  would  be  good 
for  continuous  passage  on  the  lines  of  the  Okla- 
homa Union  Railway  from  Fourth  and  Main  to 
Center  avenue  in  West  Tulsa.  The  Oklahmna 
Union  Railway  transfer  would  be  good  for  a 
continuous  passage  tcom  Fourth  and  Main  on 
any  line  of  the  Tolsa  Street  Railway.  The 
Tidsa  Street  Railway  and  the  Oklahoma  Union 
Railwi^  are  charging  a  five-cent  fare.  About 
the  longest  route  on  the  Tulsa  Street  Railway 
is  6  miles,  and  on  the  Oklahoma  Union  Railway 
4^  miles.  A  passenger  can  now  get  on  the 
Tulsa  Street  Railway  at  Kendall  College,  and 
transfer  to  Sand  Springs  Interurban  at  Third 
and  Maple,  and  ride  7.7  miles  for  five  cents, 
under  the  present  transfer  system  between  these 
companies.  If  a  transfer  between  the  Tulsa 
Street  Railway  C(nnpany  and  the  Oklahoma  Un- 
ion Railway  Company  at  Fourth  and  Main  be 
established  on  the  same  basis  the  longest  route  a 
passenger  could  be  carried  is  6.6  miles,  of  which 
3.5  miles  would  be  on  the  Tulsa  Street  Railway 
and  two  miles  on  the  Oklahoma  Union  Railway. 

"Both  railway  systems  In  Tulsa  are  handi- 
capped in  trying  to  operate  on  a  single  track, 
and  is  now  double-tra(^ing.  The  Oklahoma  Un- 
ion Railway  Company  has  submitted  a  propor- 
tion to  the  dty  of  Tulsa  to  extend  its  track 
from  Elwood  on  Fourth  to  Its  line  along  the 
Frisco.  This  extension,  when  installed,  i^ill 
materially  assist  in  operating  cars  from  Main 
street'  to  Center  avenue  in  West  Tulsa.  If  the 
company  would  double-track  from  Elwood  to 
Main  on  Fourth,  it  would  benefit  operating 
conditions. 

"As  I  formerly  stated,  I  think  it  Is  only  a 
matter  of  time  untU  all  railroads  will  have  to 
cease  using  the  present  highway  bridge  as  the 
public  will  demand  Its  full  capacity,  and  Qiat 
the  street  and  interurban  lines  will  be  com- 
pelled to  provide  their  own  bridge.  It  would  bo 
of  advantage  to  the  Tulsa  Street  Railway  Com- 
pany to  extend  its  line  from  Twelfth  and  EVisco 
to  Fifteenth  and  construct  a  bridge  across  the 
Arkansas  river  between  Fifteenth  street  In 
Tulsa  and  Mitchell  in  West  Tulsa.  It  Is  going 
to  be  necessary  for  the  Oklahoma  Union  Rail- 
way Company  to  increase  its  service  In  car 
capacity  and  In  'time  in  operating  between  Main 
and  Center  avenue  in  West  Tulsa.  It  seems 
about  as  fast  as  they  can  operate  cars  over  the 
bridge  and  clear  It  Is  from  nine  to  ten  minutes. 
This  they  will  be  unable  to  do  to  an  advantage 
until  they  get  their  loop  completed  on  Fourdi 
street  and  double  to  Main,  and  double-trade 
from  Mitchell  to  Center  avenue  in  West  Tulsa. 
It  is  impossible  to  keep  schedule  and  give  ade- 
quate service  on  a  single  tradk  unless  same  Is 
operated  on  a  loop.  I  am  attaching  a  map  to 
the  commission's  report  showing  location  of  all 
street  and  interurban  lines  now  in  operation  In 
Tulsa,  and  West  Tulsa. 

"As  I  advised  heretofore,  I  have  attached  to 
commission's  report  the  Tidsa  Street  Railway 
and  the  Sand  Springs  Interurban  transfers.  I 
can  see  no  reason  why  the  same  forms  of  trans- 
fer are  not  applicable  between  tbe  Tulsa  Street 
Railway  Company  and  the  Oklahoma  Union 
Railway  Company.  I  fail  to  see  where  there 
would  be  any  difficult  accounting  feature  in  han- 
dling these  transfer  coupons.  I  do  not  think  a 
transfer  system  as  outlined  heretofore  is  un- 
reasonable. As  noted,  the  longest  haul  on  a 
transfer  would  be  5Jl  miles,  which  you  can  see 
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from  die  map  would  be  a  very  rare  occurrence. 
In  Oklahoma  City,  a  passenger  by  using  the 
transfer  system  now  in  TOgne,  can  ride  10.76 
miles  for  one  five-cent  (are. 

"If  this  transfer  system  is  Installed,  both  com- 
panies wilt  be  receiving  benefits  from  the  Tulsa 
highway  bridge,  and  as  the  Oklahoma  Union 
Bailway  Company  is  now  paying  Tulsa  county 
$200  a  month  rental  for  the  use  of  the  bridge 
-tor  street  and  Interorban  railway  purposes,  I 
believe  It  should  he  reimbursed  by  the  Tulsa 
Streot  Ballway  Company  for  a  portion  of  this 
rental  to  equalize  the  indirect  benefits  received 
by  the  Tulsa  Street  Bailway  Company.  A  fair 
amount  of  this  rental  to  be  paid  by  the  Tulsa 
Street  Bailway  Company  to  the  Oklahoma  Un- 
ion Bailway  Company  would  be  the  ratio  the 
transfer  tickets  collected  by  the  Oklahoma  Un- 
ion Bailway  Company  bean  to  the  total  number 
of  passengers  carried  over  the  bridge.  This 
setucment  should  be  made  not  later  than  five 
days  after  the  last  day  of  each  calendar  month." 

We  think  that  the  authorities  dted  are 
conclnslTe  upon  the  two  prt^wsltlons  under 
consideration— had  the  commission  Jurisdic- 
tion to  mnke  the  order,  and  was  the  order 
reasonable  and  Just — and  that  both  questions 
must  be  answered  in  the  aflBrmatlve,  which 
are  the  only  questions  involved  In  this  ap- 
peal, or  at  least  are  the  ones  that  should  and 
must  control. 

That  the  commission  was  legally  authoriz- 
ed and  empowered  to  hear  and  determine 
this  case  we  think  there  can  be  no  doubt. 
Then  was  its  order  sustained  by  the  evidence 
in  the  record  supported  by  Its  prima  facie 
presumption  to  sudi  an  extent  that  we  can- 
not say  that  it  Is  unjust  and  unreasohable? 
After  a  careful  reading  of  the  record,  ve 
must  answer  in  the  affirmative. 

The  actions  of  the  commlaalon  are  la  all 
things  affirmed. 


FBEEMAN  v.  BRYANT.  '(No.  10506.) 

(Supreme  Court  of  Oklahoma.    Sept  0,  1919. 
Behearing  Denied  Oct  14,  1919.) 

(Byttahut  by  the  Court.) 

L  CouBTS    «=a488(l)  —  Oir  tbahsixb  fboh 

ONE   COUBT  TO  AITOTBXE  TOStSDIOlIOK  OF 

UTTBB  OOUBT  ATTACHES. 
Where  an  order  of  removal  of  a  cause  from 
one  court  to  another  is  made,  the  former  court  Is 
thereby  divested  of  jurisdiction,  and  the  juris- 
diction of  the  latter  court  attaches,  and  the 
cause  proceeds  as  if  originally  instituted  there. 

2.  GouBifl     «»37(3),  488(1)  —  Nonoi  of 

TKANSFEB  OF  CAUSE  FBOU  ONE  COUBT  TO  AN- 
OTHER WAIVED. 
Where  a  case  has  been  transferred  from  one 
court  to  another,  the  parties  are  bound  to  take 
notice  of  the  transfer  and  the  subsequent  pro- 
ceedings had  therein  by  the  court  to  which  said 
transfer  is  made;  and  when  any  of  such  par- 
ties goes  to  trial  in  the  court  to  which  the  trans- 
fer is  made,  or  indulges  in  any  conduct  incon- 


sistent with  an  intention  to  In^  npon  any  Im- 
propriety of  such  transfer,  said  parties  waivs 
any  objection  to  the  propriety  of  tiie  transfer, 
and  ai^  also  estopped  to  deny  that  the  court  to 
which  the  case  ia  transferred  has  Juiiadlctioa 
to  try  the  cause. 

8.  JuDOUENT    9=9342(2)  —  Motion  to  set 

ASIDE  IN  COUBT  TO  WHICH  ACTION  WAS 
TEANBFERBED  nCpBOPEBLT  GBANTED. 

Where  a  suit  has  been  filed  in  the  superior 
court,  and  wh»e  such  court  on  application  or- 
dered that  said  cause  be  transferred  to  the  dis- 
trict court  of  the  comity,  in  accordance  with 
the  provisions  of  section  IS,  e.  70,  Session  Ziaws 
of  Oklahoma  of  1916,  jurisdiction  of  said  causa 
is  tikereby  divested  out  of  such  superior  court 
and  vested  in  the  district  court,  and  the  latter 
becomes  fully  vested  with  power  to  proceed  with 
the  trial  of  said  cause  to  a  final  determination 
thereof  in  said  court ;  and  where  it  appears  that 
the  district  court  took  jurisdiction  of  said  case, 
ordered  that  the  lost  records  in  said  case  be 
substituted,  that  said  substitution  was  made  by 
the  parties,  and  aaid  case  proceeded  to  a  trial 
thereof  upon  the  merits,  and  final  orders,  jndg- 
mraits  and  decrees  rendered  therein  by  said 
court,  and  that  said  court  thereafter  adjourned 
for  the  term,  and  that  no  appeal  was  takcax  from 
such  final  judgments,  orders,  and  decrees,  hut 
that  more  thaa  four  months  after  the  adjourn- 
ment of  said  term,  and  during  a  subsequent  term 
of  aaid  court,  and  when  a  different  judge  was 
presiding,  attorneys  for  the  losing  party  pre- 
sented an  unverified  motion  to  vacate,  dismiss, 
set  aside,  and  hold  for  naught  the  proceedings 
theretofore  had  in  said  case,  for  the  reason  that 
the  court  acquired  no  jurisdiction  over  the  per- 
son or  subject-matter  involved  in  said  suit  stat- 
ing that  there  had  been  no  such  case  pending  in 
the  district  court  within  the  couuty,  and  for  the 
further  reasona,  to  wit:  Said  action  was  begun 
in  the  superior  court,  that  transfer  was  ordered 
therein,  but  no  transfer  of  the  files,  records,  and 
proceedings  had  in  the  superior  court  was  ever 
lodged  or  filed  with  the  clerk  of  tiie  district 
court;  (2)  said  files  having  never  been  supplied 
or  substituted  as  required  by  law ;  (S)  that  un- 
der the  couditions  of  the  record  as  it  now  atauda 
it  would  be  impossible  for  the  defendant  in  said 
case  to  make  or  serve  case-made  therein,  or  to 
prosecute  an  appeal  to  the  Supreme  Court  from 
the  judgment  rendered  herein,  there  being  no 
records  In  the  district  derive  office  of  any  of 
the  proceedings  had  in  the  superior  court,  either 
original  or  snbetituted,  and  no  proper  certifica- 
tion of  the  proceedings  in  the  superior  clerk's 
office  or  the  superior  court  showing  that  any 
such  proceedings  had  ever  been  had  in  the  su- 
perior court — and  said  court  over  the  objections 
of  the  adverse  party  proceeded  to  take  testimony 
in  support  of  said  motion,  and  at  the  conclusioa 
of  such  hcariiv  sustained  said  motion,  givlnx 
as  his  reasm  tiierefor  that  the  court  finds  and 
holds  that  the  order  of  the  superior  court  trans- 
ferring said  cause  and  directing  the  derk  to 
make  up  the  record  and  certify  same  to  this 
court  was  never  complied  with,  that  the  records 
were  lost  in  the  superior  court  and  were  never 
supplied,  either  in  that  court  or  the  district 
court  and  that  therefore  the  court  had  no  ju- 
risdiction to  bear  and  determine  the  cause,  held, 
such  procedure  ia  not  a  compliance  with,  or 
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aatborized  Rerfaed  Lawi  of  Oklahoma  1910, 
II  5267,  6268.  0269,  6270^  and  5271. 

i  JuDOinnr  «s3842Ci)— Vacatxoit  ob  vddi- 

nOATIOn  AT  BTTBBKQimrT  nSU  XBBONIOUB 
WITHOUT  OOlCPIUKOI  WITH  STATUYB, 

While  great  dlBcretioa  is  allowed  the  trial 
«oart  in  the.  control  of  its  jndgrmentg  and  orders, 
and  In  the  exercise  of  Its  power  to  vacate  or 
modiCr  the  tame  at  th*  term  at  which  the  same 
wan  rendered  or  made,  yet  the  court  la  without 
Jnrisdiction,  at  a  aubseqaent  term,  to  take  any 
■tepa.  toward  vacating  or  modtfjing  a  judgment 
or  wder  of  the  court,  nnlen  there  la  a  aubatan- 
tlal  eompllnnce  witlt  die  termt  of  die  statute. 

Error  tnm  District  Conrt,  Tnlsa.  Oovnty ; 
Coon  Linn,  Judge. 

Action  by  Anna  Freeman,  administratrix 
of  the  estate  ,  of  Mahalla  J.  Mitchell,  de- 
ceased, against  B.  Norrls  Bryant  Judg- 
ment for  plaintiff,  defendant's  motion  .  to 
vacate  and  set  aside  the  judgment  sustained, 
and  judgment  set  aside  and  cause  dismissed, 
and  plaintiff  brings  error.  Reversed  and 
cause  remanded,  with  directions. 

I.  H.  Spears,  of  Tulsa,  tor  plaintiff  In  error. 
Poe  ft  Landy,  of  Tidsa,  for  defendant  In 

error. 

JOHNSON,  J.  Hahalla  J.  Mltcbell,  de- 
ceased, bad  before  her  death  contracted  wltb 
the  Berry-Hart  Beal  Estate  Company,  agents 
for  T,  E.  Smll^,  trustee,  for  the  purchase 
of  lots  1  and  2,  bloc^  7,  Falrvlew  addition  to 
Tolsa,  OkL  The  consideration  was  payable 
in  monthly  installments.  After  paying  all  of 
said  consideration  except  a  balance  of  $48.50. 
her  drcnmstancea  became  such  that  for  the 
time  being  she  was  unable  to  meet  the  pay- 
meots,  and  she  thereupon  turned  said  contract 
over  to  E.  Norris  Bryant,  who,  It  was  alleged 
in  the  petition  held  himself  out  to  the  public 
as  being  one  who  would  take  up  contracts 
of  poor  people  who  were  behind  in  thdr 
payments  on  property. 

The  record  d^closes  that  said  B.  Norris 
Bryant  paid  the  balance  due  on  the  property, 
S48.50,  and  took  the  deed  from  T.  E.  Smiley, 
trustee,  in  his  own  name,  and  proceeded  to 
collect  the  rents  from  said  property.  The 
jury  found  (1)  that  said  deed  was  not  in- 
tended to  adl  and  convey ;  (2)  but  was  made 
to  secure  money  advanced,  and  was  to  be 
coDsldered  as  a  mortgage;  and  (B)  that  no 
consideration  whatever  had  been  advanced 
by  R  Norris  Bryant  to  said  Mahalla  J. 
Uitchell.  The  jury  further  found  that  said 
E.  Norris  Bi^ant  had  received  in  rents  from 
said  premises  the  sum  of  (192.  The  court  in 
its  Judgment  adopted  the  dndtngs  of  the  jory, 
made  other  and  further  findings,  and  ordered 
the  title  and  possession  of  said  property  for- 
ever quieted  In  the  heirs  at  law  of  Mahalla 
J.  Mitchell,  and  directed  said  E.  Norris 
Bryant  to  make  and  execute  a  deed  to  same 
in  favor  of  said  heirs. 


Originally  tills  case  was  'filed  in  the  supe- 
rior court  of  Tulsa  county,  but,  application 
having  been  made  to  transfer  same  to  the 
district  court,  same  was  ordered  transferred 
to  the  district  court  Journal  entry  of  the 
order  of  transfer  was  filed  July  19, 1917,  and 
on  August  7, 1917,  notation  was  made  on  the 
appearance  docket  (tf  the  superior  court  to 
the  effect  tii&t  Qie  case  had  been  transferred 
to  the  district  court  The  files  in  the  case 
were  completely  lost,  and  on  October  12, 1917, 
application  was  made  to  the  district  court 
to  supply  lost  files,  and  an  order  was  made 
authorizing  plaintiff  to  supply  the  pleadings. 
This  was  done,  and  the  defendant  on  Feb- 
ruary 2,  1918,  filed  an  amended  answer  and 
cross-petition,  in  which  he  asked  affirmative 
relief  agalflst  the  plaintiff.  Thereafter  the 
trial  was  bad  as  aforesaid,  and  judgment 
r^dered  June  27,  19ia  On  December  9. 
1918,  def^dant  filed  motion  to  vacate,  dis- 
miss, and  set  aside  said  judgment  on  the 
ground  that  the  court  had  acquired  no  juris- 
diction over  the  person  or  subject-matter  in- 
volved in  said  suit  and  on  the  same  day 
the  court  sustained  the  motion,  on  the  ground 
tbftt  the  court  was  witliout  jurisdiction  to 
try  and  determine  the  issues  of  fact  and  law 
in  said  action,  and  theretore  ordered  said 
judgment  set  aside  and  vacated,  and  the 
cause  dismissed. 

It  is  from  tMs  judgment  of  the  conrt,  in 
which  defendant's  motion  to  vacate  and  set 
aride  the  tormer  judgment  was  sustained, 
that  this  appeal  has  been  prosecuted.  Wtille 
there  are  eight  assignments  of  error  urged 
in  this  appeal,  tliere  are  bnt  two  important 
questions  presented.  It  will  readily  be  seen 
that  one  issue  Involved  and  before  this  court 
Is  the  question  of  jurisdiction  of  the  district 
conrt  to  render  the  former  judgment  That 
was  the  question  decided  by  the  district 
court  in  its  judgment  subsequently  entered, 
and  it  is  around  this  question  that  the  argu- 
ments In  the  briefs  of  the  parties  are  center- 
ed. Therefore  we  will  discuss  that  proposi- 
tion first 

[1]  Section  15,  chapter  20,  Session  Laws  of 
Oklahoma  1915,  prorldea,  among  other 
things: 

"The  snperior- conrt,  or  judge  thereof,  may,  at 
any  timp,  In  his  discretion,  transfer  to  the  dis- 
trict court  of  said  county  any  cause  pending  and 
undetermined  therein  which  may  be  within  the 
jurisdiction  of  the  district  conrt  *  •  •  Upon 
Hucb  transfer  being  made,  such  cause  shall  stand 
for  trial  in  the  court  to  which  it  has  been  so 
transferred  as  if  it  had  boen  origioaUy  61od 
therein,  and  In  audi  cases  the  court  clerk  shall 
trnnsfpr  the  original  files  to  the  court  to  which 
said  cause  has  been  bo  transferred." 

Besides  granting  the  power  and  authority 
of  transfer,  two  things  are  evident  under  this 
statute:  (1)  That  the  cause,  when  so  trans- 
ferred, stands  for  trial  In  the  court  to  which 
it  has  been  transferred  as  If  it  liad  been 
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orls^n&Ily  filed  ther^;  and  (2)  ifc  U  tbe 
Jerk's  duty  to  see  that  tbe  flies  are  prop- 
erly transferred  from  one  court  to  the  other. 
In  the  case  at  bar  the  conrt  cleric  wbb  acting 
in  the  double  capacity  of  derk  to  both  courts, 
tbe  superior  court  and  the  district  court. 
Yet  he  failed  to  do  bis  duty,  in  this  instance, 
as  an  officer  of  either  court 

That  the  order  of  transfer  was  made  by 
tbe  superior  court  is  uncontrorerted.  This 
order  divested  the  superior  court  of  Juris- 
diction, and  the  Jurlsdlctlan  of  the  district 
conrt  attached,  and  tbe  cause  proceeded  as 
if  originally  Instituted  there.  15  C.  J.  1160, 
S  625 ;  Ex  parte  Copeland,  5  Okl.  Or.  661. 115 
Pac.  627.  And  the  parties  were  bound  to 
take  notice  of  the  transfer  and  subsequent 
proceedings.  15  0.  J.  1161,  {  626  r  Phelps  T. 
Stewiirt,  17  Md.  231.  This  the  defendant,  B. 
Norris  Bryant,  did,  and  especially  so  when, 
on  February  2, 1918,  pursuant  to  a  i>ermlssion 
by  the  court  to  file  out  of  time,  he  filed  In 
said  cause  his  amended  answer  denying  the 
allegations  in  plaintifTs  petition,  and  praying 
the  court  that  the  plaintiffs  bill  be  dis- 
missed. Therefore,  as  disclosed  by  the  rec- 
ord. It  appears  that  defendant  took  notice 
of  this  transfer  of  the  cause,  followed  same 
into  the  district  court,  filed  therein  his  fur- 
ther pleading,  sought  relief  against  the  plain- 
tiff, participated  In  the  trial  without  mak- 
ing any  objections,  lost  the  cause,  and  failed 
to  prosecute  an  appeal. 

12]  Can  this  defendant  now  deny  the  Juris- 
diction of  tbe  district  conrt?  We  think  not.  A 
party  who  goes  to  trial  in  tbe  court  to  which 
the  transfer  is  made  waives  any  objection  to 
the  propriety  of  such  transfer,  a  waiver 
which  may  result  from  any  conduct  incon- 
Btstent  with  an  Int^tlon  to  insist  upon  the 
Impropriety.  See  16  C.  J.  1161,  1152,  and 
cases  cited ;  Railroad  Co.  v.  Gregg,  181  Ind. 
42,  102  N.  E.  961;  Grant  v.  Grant,  88  Nev. 
185.  147  Pac.  451;  WeUs  T.  Scofield,  167 
App.  Dlv.  8,  141  N.  T.  Supp.  657 ;  Trocdn  v. 
Railway  Co.,  91  Kan.  887,  139  Pac.  357; 
Dean  v.  Smith,  146  111.  App.  382 ;  Tel^hone 
Co.  T.  Buckner,  160  Ky.  604,  169  S.  W.  1000; 
Parker  v.  Hamilton,  49  OkL  693, 154  Pac  65; 
State  ex  rel.  Strong  et  al.  v.  Superior  Court 
Pott.  Co.,  38  Okl.  366,  132  Pac.  1077;  Price 
V.  Peeples,  168  Pac.  191. 

[3]  We  believe  that  tbe  contention  of  the 
defendant  In  error  that  the  district  court 
was  wholly  without  power  or  authority  to 
make  an  order  authorizing  plaintiff  in  error 
to  supply  lost  files  Is  untenable  and  without 
merit.  This  contention  of  tue  defendant  In 
error  la  based  upon  the  fact  that  the  files 
were  lost,  and,  because  the  files  had  not  beai 
properly  transmitted,  the  district  court  was 
wholly  without  Jurisdiction.  For  the  pur- 
pose of  giving  the  district  court  complete 
control  over  the  case.  It  was  not  necessary 
that  the  papers  should  have  been  actually 
transmitted  from  the  one  court  to  the  other. 
Tbe  order  for  tbe  removal  traasferred  the 


Jurisdiction,  and  from  that  moment,  in  legal 
contempIaUon,  tbe  case  was  in  the  district 
court.  "If  this  were  not  the  true  view  of 
the  subject,  the  proceedings  might  be  sus- 
pended for  an  indefinite  time  between  the 
two  courts,  a  condition  of  things  never  con- 
templated by  tbe  ConsUtution  and  laws." 
William  Brown  v.  Robert  Gllmor's  Ex'rs  et 
ai.,  8  &fd.  322.  The  district  court  had  the  au- 
thority and  full  Jurisdiction  to  make  tbe 
order  to  supply  flies,  or  to  have  made  any 
other  order  that  the  county  court  might  have 
made  before  tbe  cause  was  ordered  trans- 
ferred. Hawes  &  Duncan,  Ex'rs,  v.  B.  H. 
Foote  et  al.,  64  Tex.  22.  This  is  on  the  prin- 
ciple that  it  was  the  original  Jurisdiction  of 
the  district  court  tbat  attached,  and  the 
cause  proceeded  as  if  originally  Instituted 
there.  Such  Jurisdiction  is  original  and  not 
appellate,  and  "It  matters  not  whether  or  not 
the-county  court  had  cc^lzance  of  the  cause, 
so  It  falls  within  tbe  original  Jurisdiction  of 
the  district  court."  W.  D.  Cleveland  v.  J. 
W.  Tufts,  69  Tex.  680,  7  S.  W.  72.  And  see 
G.  C.  &  S.  F.  R.  Co.  V.  Kerfoot,  3  Willson 
Civ.  Cas.  Ct  App.  I  452. 

In  Smith  Brothers  v.  J.  T.  Hardin,  68  Tex. 
120,  3  S.  W.  453,  an  order  was  taken  in  the 
county  court  transferring  the  cause  to  the 
district  court,  and  thereafter  plaintiffs,  in 
vacation,  filed  an  amended  petition  setting  np 
nothing  materially  different  from  the  allega- 
titms  of  the  original  petition.  Tbe  oonrt 
said  in  discussing  same: 

"It  mattered  not  that  the  petition  claimed  to 
have  been  Sled  by  leave  of  the  court.  Such  a 
recital  as  this,  or  any  other,  was  unnecessary 
and  could  not  vitiate.  Tbe  petition  showed  on 
its  ta.ce  that  It  was  a  proper  proceeding  In  a 
proper  court'* 

In  A.  H.  Boyden,  Ez'r,  t.  Joseph  WilllamB, 
84  N.  a  608.  it  was  said  in  tbe  syllabus: 

"It  is  error  for  a  court  to  which  a  cause  has 
been  removed  for  trial  to  send  it  back  because 
the  transcript  of  the  record  does  not  show  that 
it  was  traoirferred  according  to  law.*  The  order 
of  removal  Itself  is  condusive,  and  th^  court 
should  have  proceeded  with  the  case,  unless  it 
positively  appeared  that  the  order  was  made 
contrary  to  law." 

In  this  case  the  Supreme  Court  of  North 
Carolina,  speaking  through  Justice  Ruffln, 
said: 

"It  was  a  mistake  to  have  supposed  at  all  that 
the  transcript  should  disclose  the  reasons  why 
the  removal  was  asked  for  or  ordered,  aad  still 
more  tbat  their  sufficiency  could  be  made  the 
subject  of  Inquiry  in  tbe  court  to  which  tbe 
cause  was  sent  These  were  all  matters  con- 
cluded by  the  order  itself,  an^  tbat  they  should 
be  BO  concluded  must  be  apparent  to  every  one 
after  slight  reflection  upon  the  inconvenience 
which  might  result  from  holding  them  to  be 
otherwise.  Suppose  the  court  in  Kowan  had  de- 
clined to  take  back  the  action  when  the  court 
in  Iredell  ordered  it  to  be  restored  to  it,  we 
should  then  have  had  the  singular  spectacle  of 
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a  eatue  snapaidecl  between  two  court*— both  dls- 
clalminff  H  and  niwdag  to  take  a  single  step 
Cowards  its  trial-^d  all  the  .while  the  parties 
helpleaa,  fot  until  one  or  the  other  of  the  courts 
should  take  some  action  do  appeal  could  be  fram- 
ed. Commenting  upon  the  possibility  of  sach  an 
inconvenient  state  of  things,  in  the  case  of  .State 
T.  Seaborn,  4  Dev.  p.5  N.  O.]  305,  this  court 
declared  that  it  was  Indispensable  that  there 
■hoold  be  some  method  for  a  court,  to  which  a 
cause  la  removed,  to  detramine  whether  it  has 
thfl  power  and  la  bound  to  try  it,  and  that  ihe 
onlr  way  to  accomplish  this  with  certainty  was 
to  treat  the  order  of  removal  as  entered  of  rec- 
ord as  conclusive,  and  the  case  of  Bex  v.  Har> 
ris,  1  Bla.  Rep.  376,  is  cited  to  show  that  such 
was  the  construction  givai  by  the  courts  in  Eng- 
land to  a  statute  similar  to  our  own  providing 
for  the  removal  of  causes  in  certain  contin- 
gencies. And  since  Seabom's  Case,  as  was  said 
in  the  case  of  State  t.  Barfield.  8  Ired.  [SO  N. 
C]  S44,  it  has  been  considered  as  settled  tiiat 
the  assignment  of  the  grotmds  for  the  removal 
need  not  appear  in  the  record  bnt  only  the  or- 
der of  the  court  We  can  see  nothing  in  the 
case,  then,  to  cause  us  to  doubt  that  the  cause 
was  eCFectually  removed  to  the  court  of  Iredell 
coDnty,  and  are  at  a  loss  to  know  why  lliat  court 
refttsed  to  entertain  it" 

This  qnestI(Hi  was  passed  upon  by  this 
conrt  In  the  case  of  In  re  Nlcbola*  Will,  Phe- 
bns  et  al.  v.  Vinson  et  al.  {decided  Joly  10, 
191T)  168  Pac.  1087,  where,  In  the  tiilrd  para- 
graph of  the  syllabus,  It  was  said: 

"After  a  cause  has  been  legally  transferred 
from  a  superior  to  a  district  court,  the  juris- 
diction of  the  superior  court  over  the  cause  is 
lost,  and  any  further  proceeding  had  therein  is 
a  nullity,  (a)  Ctai  an  appeal  to  the  superior 
court  from  the  judgment  d  a  county  court 
admitting  a  will  to  probate,  the  superior  court 
made  an  order  transferring  the  cause  to  the 
district  court  of  the  county.  During  the  fol- 
lowing week  a  part  of  the  records  ip  the  case 
were  filed  in  the  district  court;  thereupon  the 
proponents  of  the  will  entered  a  special  appear- 
ance in  the  district  court  and  moved  to  remand 
the  eaae  to  tbe  superior  conrt  After  the  case 
had  been  transferred  to  the  district  court,  and 
its  jnrtodiction  thereof  had  attached,  the  propo- 
nenta,  upon  hearing  had  in  the  superior  court 
at  a  sQcceeding  term,  procured  to  be  made  an 
order  vacating  and  setting  aside  tbe  order  of 
trantfer  and  dismissing  the  appeal  for  want  of 
jurisdiction,  which  order  or  judgment  they  sub- 
seqaently  set  up  in  bar  of  further  proceed- 
ings in  the  district  court  Held  that  the  dis- 
trict court  havii^  acquired  jurisdicUoo  of  the 
cause  by  reason  of  tbe  transfer  to  it  from  the 
superior  court,  the  latter  court  was  without  ju- 
risdiction to  vacate  and  set  aside  its  former 
order,  and  that  the  proceeding  had  In  said  court 
at  such  anbsequent  term  were  coram  um  ju- 
dice." 

.  The  following  is  an  extract  from  the  opin- 
ion of  Sharp,  C.      in  the  above  case: 

"It  is  a  rule  widely  recognized  that  jurisdic- 
tion will  be  presumed  as  to  courts  of  general  ju- 
risdiction, such  as  the  district  courts  in  this 
state,  unless  the  contrary  appears  of  record.  11 
Cyc.  601,  682.   Also  it  will  be  presumed  tliat 


every  step  necessary  to  give  Jurisdiction  has 
been  takoi,  althoogh  this  presumption  may  be 
rebutted  by  extrinsic  evidence,  as  when  the  ju- 
risdiction may  be  inquired  into.  Applegate  v. 
Lexington  &  Carter  Co.  Min.  Co..  117  U.  S.  255, 
6  Sup.  Ct  742,  29  U  Ed.  892;  Voorhces  v. 
Jackson,  10  Pet.  449,  9  L.  Ed.  490.  Acts  or 
admisBions  affecting  the  validity  of  the  pro- 
ceedings must  be  affirmatively  shown.  The  man- 
ner of  the  transfer  of  the  files  to  the  district 
court  was  irregular,  as  best  we  can  gaUier  from 
the  record.  Indeed,  it' seems  that  a  part  of  the 
tUm  from  the  county  and  superior  courts  were 
not  lodged  with  the  district  court  until  in  tbe 
month  of  June,  prior  to  the  trial  in  July.  This 
omission,  while  an  irregularity,  did  not  aScct 
tbe  jurisdiction  previously  acquired  by  the  dis- 
trict conrt  •  *  •  We  think  that  by  the  ap- 
peal from  the  county  court  the  jurisdiction  of 
the  superior-  court  attached,  and,  the  cause  hav- 
ing been  transferred  to  the  district  court,  and 
that  court  having  acquired  jurisdiction,  tbe  su- 
perior court  was  divested  of  all  farther  jurisdic- 
tion over  the  proceedings.  Simpkins  v.  Par- 
sons [50  Okl.  786],  ISl  Pac.  588.  This  we  held 
in  State  ex  rel.  Nichols  et  al.  v.  Johnson,  Coun- 
ty Judge  [58  Okl.  239]  158  Pac.  1129,  which  ac- 
tion arose  out  of  the  final  judgment  of  Judge 
Watts,  made  July  80,  lOlS,  in  the  will  contest 
proceedings  under  coiudderation,  and  in  whidi  it 
was  said  that  the  order  of  the  superior  court 
was  made  after  the  transfto  of  the  cause  to  the 
distHet  eontt.  Jurisdietioa  generally  could  not, 
at  the  same  time,  be  both  in  the  superior  and 
district  courts.  By  the  transfer  to  the  district 
court,  the  superior  court  lost  jurisdiction.  State 
V.  Reid,  18  N.  C.  377,  28  Am.  Dec  572 ;  Two 
Rivers  Mfg.  Co.  v.  Beyer,  74  Wis.  210,  42  N. 
W.  232,  17  Am.  St  Ecp.  131;  State  ex  rel. 
Nichols  et  al.  v.  Johnson,  Co.  Judge,  supra  [58 
Okl.  289]  158  Pac.  1129;  7  R.  O.  Ll  1067;  11 
Oyc.  680.  And  the  fact  that  a  part  of  the  flies, 
either  from  tbe  county  or  superior  court  were 
not  with  other  files  lodged  with  the  district 
court,  will  not  serve  to  defeat  the  jurisdiction 
of  the  latter  court" 

In  the  case  Just  quoted  from,  it  was  al- 
leged in  tbe  supplemental  petition  that  on 
"the  2d  day  of  January,  1915,  said  papers  and 
files  la  said  cause  were  taken  from  Uie  office 
of  the  clerk  of  the  superior  court  and  lodged 
and  filed  In  the  district  court  by  F.  H.  Relly, 
one  of  the  attorneys  for  the  objectors."  In 
the  case  at  bar  there  were  no  files  trans- 
ferred,'but  that  was  due  to  the  failure  in 
duty  and  neglect  of  the  court  clerk.  The 
court  clerk  -was  the  clerk  for  both  the  supe- 
rior and  district  courts,  and  the  transfer  by 
him  was  Id  that  respect  In  the  nature  of  a 
fiction  of  law.  But  that  point  need  not  be 
discussed  here;  for  our  purposes  It  Is  BufH- 
dent  that  the  order  of  removal  transferred 
the  Jurisdiction,  and  -from  that  moment,  In 
legal  contemplation,  the  case  was  in  the  dis- 
trict court.  We  believe  the  authorities  cited, 
supra,  fully  sustain  tbls  view. 

Tbe  question  Is  analogous  to  the  attaching 
of  jurisdiction  in  the  appellate  court  upon 
the  filing  and  approval  of  supersedeas  bond, 
Keyser  et  al  v.  Parr,  105  U.  S.  2G5,  26  L.  Ed 
102B;  Goddard  t.  Ordvay,  101  U.  S.  745,  29 
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L.  Ed.  1040;  Draver  t.  Davis.  102  U.  S.  870, 
26  U  Ed.  m;  Jerome  v.  HcCarter,  21  WaU. 
(88  17.  S.)  17,  22  Lu  Ed.  516.  It  Is  a  Bettl«d 
doctrine  -  ttiat  tba  court  on  appeal  acquires 
Jurisdictian  on  the  filing  and  approval  of  tbe 
oppeal  bond.  Dlllard  t.  Wilson  CTez.  Civ. 
App.)  187  S.  W.  1IS2 ;  Herrifleld  v.  Western 
Cottage  Piano  &  Organ  Oa,  238  III.  526,  87 
N.  B.  810, 128  Am.  St  Bepw  148;  Beynoldar. 
Perry,  11  lUL  084;  Owens  t.  HcKetlie,  6 
Oilman,  70 ;  ^Unpetm  t.  Alexander,  6  Oilman, 
260. 

The  other  Important  Issne  presented  In  the 
prosecntloii  of  this  appeal  Is  set  out  In  the 
fl»t  and  seotmd  assUpmients  of  error,  whldi 
are  as  follows: 

"(X)  Said  coart  wu  withoat  inilsdictlon  to 
'rendOT  said  Judgment  against  the  plaindff  in 
error  on  the  8th  day  of  December,  1818,  same 
being  a  term  of  conrt  sabtcqnent  to  the  term 
in  which  a  final  Judgment  bad  been  rendered 
against  tbe  driendant  in  error,  and  in  favor  of 
plaintiff  in  error,  respecting  tiie  same  sabject^ 
matter,  and  from  whicb  no  appeal  had  been 
taken. 

"(2)  Tbe  court  committed  error  in  hearing 
said  cause,  on  the  unverified  motion  of  defend- 
ant in  error  to  set  aside,  vacate,  dismiss,  and 
hold  for  nanght  all  proceeding  Uieretofore  had 
in  said  cause.  In  violation  of  the  statutes  of  the 
state  of  Oklahoma  in  sndi  cases  made  and  pro> 
vidod." 

[4]  We  think  that  these  assignments  of  er- 
ror are  well  taken.  The  trial  was  had  and 
the  findings  of  the  Jury  made  on  February 
27,  1918,  and  the  Journal  entry  of  Judgment 
was  filed  June  27,  191S.  The  Judgment  ap- 
pealed from  in  this  case  was  made  and  en- 
tered December  9,  1918.  aettlog  aside  the 
former  Judgment  This  was  about  sU 
months  after  the  Judgment  sought  to  be  set 
aside  was  rendered,  from' which  Judgment  no 
appeal  had  been  made.  Tbe  question  of 
Jurisdiction  was  one  which  could  have  been 
raised  at  tbe  trial  had  Febmai?  27, 1918,  and 
the  doctrine  of  res  Jn^ata  applies  to  all 
matters  whldi  existed  at  the  time  of  tbe 
giving  of  the  Judgmrait,  and  which  the  party 
bad  an  opportunity  of  brining  before  the 
conrt  Newoyton  v.  I<evy,  Law  Rep.  7  O.  P. 
180;  Wisconsin  v.  Louis  B.  Torinns,  £8  Minn. 
176,  9  N.  W.  725.  We  are  aware  of  the  rule 
that  a  void  Judgment  may  be  vacated  at  any 
time,  and  the  fact  that  the  term  of  conrt  at 
which  the  Judgment  was  rendered  bad  ex- 
pired does  not  serve  to  give  a  void  Judgment 
any  standing.  But  the  district  court  having 
bad  full  Jurisdiction  and  control  over  this 
case  from  the  time  the  order  of  transfer  was 
made.  Its  Judgment  subsequently  rendered 


Is  far  £nnn  being  a  v<M  Judgment;  and,  that 
bdng  tbe  case^  socb  court  did  not  posaefls  the 
anthcnlty  to  vacate  or  set  aside  Its  final 
Judgmoit  after  ihe  exidratlra  of  the  term. 
Aft«  tbe  term  expired  the  Judgment  bad 
passed  beyond  its  coutroU  28  Cyc.  902; 
JcOmson  T.  Jones,  58  Kan.  746,  61  Pac.  224. 
As  mid  in  the  syllabus  of  Continental  Gin 
Co.  V.  Arnold,  167  Pac.  613  (U  B.  A.  1818B. 
6U): 

"While  great  discretion  is  allowed  the  trial 
court  in  the  control  of  Its  judgments  and  orders, 
and  in  the  exercise  of  its  power  to  vacate  or 
modify  die  same  at  the  term  at  which  the  same 

was  rendered  or  made,  yet  the  court  is  without 
Jurisdiction,  at  a  subsequent  term,  to  take  any 
steps  toward  vacating  or  modiQring  a  judgment 
or  order  of  the  court,  unless  there  is  a  substan- 
tial compliance  with  the  terms  of  the  statute." 

The  motion  to  s^  asUle  tiie  Jndgmoit  was 
an  unverified  motion.  Said  motion  was  filed 
December  9,  1918,  the  hearing  had.  and  the 
Judgment  sustabilng  same  entered  on  the 
same  day.  Section  62ffl  of  tbe  Bevtsed  lAva 
of  Oklahoma  1910,  provides  the  methods  to 
be  employed  and  the  reason  for  wbldi  a 
district  court  shall  have  power  to  vacate  or 
modify  Its  own  Judgments  or  orders,  at  or 
after  the  term  at  which  sudi  Judgment  or 
order  was  made.  Sections  5260,  6270;  and 
S271  of  said  statutes  govern  the  tonaal  pro- 
ceedings by  petition,  the  trial  of  the  ground 
of  review,  and  what  defense  or  valid  cause 
of  action  must  be  shown.  Tbe  only  sem- 
blance of  auttiorlty  for  the  proceeding  in 
the  Instant  case  would  be  section  5268  of  said 
statutes,  prodding  that  such  proceedings  to 
vacate  or  modify  for  the  purpose  of  correct- 
ing mistakes  or  omissions  of  the  <derk,  or  Ir* 
regularity  in  obtaining  a  judgment  or  order, 
might  be  by  motion,  up(m  reasonable  ubtlce 
to  the  adverse  party  or  bis  attorney  In  the 
acticMi,  and  that  snch  motion  can  be  made 
only  In  the  first  three  days  of  the  succeeding 
term.  Considering  the  mtire  procedure  had 
in  this  case,  we  reach  tbe  conclusion  tliat 
aaxae  Is  not  a  substantial  compliance  with,  or 
evoi  authorized  by,  sections  6267,  5268.  S2B&, 
5270,  and  5271  of  the  Revised  Laws  of  Okla- 
bwna  1810. 

The  Judgment  of  the  trial  court  rendered 
December  9, 1918,  sustaining  defendant's  mo- 
tion, is  therefore  reversed,  and  the  cause 
remanded,  and  the  district  court  is  hereby 
directed  to  further  proceed  with  said  cause 
in  accordance  with  the  views  herein  ex- 
pressed. 

OWEN,  0.  J.,  and  HABRISON,  PITCH- 
FOBD,  and  HIGGIKS,  JJ.,  concur. 
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TRACT  T.  TRACT  et  ti.   (No.  8853.) 

(Supreme  Court  of  Oklahoma.  March  25,  1919. 
Beheering  Denied  Oct.  14,  1919.) 

(Bvllabut  T>y  the  Oowi.) 

1,  JUDOMENT  «»443(1)— MOTIOW  *»69{1)— 

DisTsier  couBia  can  taoatb  judombntb  op 

OTHEB  COUBTB  FOB  ?KAUD. 

The  district  courts  of  this  state,  in  exer- 
cising their  equity  jurisdiction,  have  the  power 
to  vacate  and  annnl  orders  or  jadgmenta  of 
other  courts,  In  a  proceeding  bronght  for  that 
parpose,  for  fraud,  inducing  and  entering  into 
■udi  order  or  Jndgmoit,  where  ladi  fraod  is 
extraneous  to  the  issnes  In  the  proceeding  at- 
tacked, and  especially  where  ti»  court  has  hem 
imposed  npon  by  ndi  frand. 

2.  PABnnon  4s>107  —  Iir  nrxr  to  taoati 

JlTDOlfEnT  AlVD  DEED,  XTtDBNCK  OF  XITTBIfT 
TO  DBTKAUD  MUfOB  ADIOSSIBU. 

In  an  action  in  tiie  district  court  to  eet 
adde  certain  deeds  and  conveyaQcee  and  or- 
ders, and  judgments  of  other  courts,  based  up- 
on  the  ground  of  fraod,  and  where  the  plain- 
tiff offers  in  evidence  in  support  of  said  peti- 
tion, facts  to  show  that  the  guardian  and 
other  parties  entered  into  an  agreement  that  pro- 
ceedings should  be  started  and  the  land  ap- 
praised and  sold  for  a  certain  amount  and  the 
BBoney  derived  from  tiie  sale  should  be  used  in 
psying  off  claiuw  not  chargeable  against  the 
minor's  estate,  and  the  proceedings  were  tn- 
stitated  for  the  parpose  of  cheating  and  defraud- 
ing mlnw  out  of  his  land,  Md,  it  was  error  for 
the  trial  court  to  sustain  an  objection  to  such 
eridence. 

Appeal  from  District  Court,  Ifnrray  Coun- 
ty; F.  B.  Swank,  Judge. 

Action  by  Calvin  B.  Tracy,  by  his  next 
friend,  N.  B.  Tracy,  against  Mark  Tracy  and 
others.  Demurrer  to  plalntiflfs  evidence  sus- 
tained, and  he  appeals.  Reversed  and  re- 
maoded.  with  direction  to  grant  plaintiff  a 
new  trial. 

R.  A.  Ledbetter,  of  Ardmore,  and  T.  N. 
Robnett  and  E.  W.  Fagan,  both  of  Sulphur, 
for  plaintiff  la  error. 

W.  £}.  lAtimer,  of  Oklahoma  City,  and 
H.  w.  Fielding,  of  Sulphur,  for  defendant  in 
error  Frame. 

Embry,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  defendant  In  error  Dean. 

McNEHiL,  J.  This  yras  tea  action  com- 
mmced  In  the  district  <»nrt  of  Murray  county 
wherein  Calvin  B.  Tracy,  by  fals  next  friend, 
N.  Tracy,  was  plaintiff;  MarU  Tracy  and 
Thmnas  Frame  and  others  were  defendants. 
The  object  of  the  anlt  was  to  set  aside  cer- 
tain deeds  to  a  certain  piece  of  property  In- 
herited by  the  plaintiff,  seld  deeds  and  con- 
veyances being  obtained  through  the  county 
court  and  district  court  of  Murray  county. 

!nie  grounds  all^^  tn  the  petition  for  set- 
ting aside  said  conveyance  was  upon  the 
grounds  of  fraud.  Tbe  plaintiff  alleged  that 
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his  i^ther,  Mark  Tracy,  had  entered  Into' 
a  conspiracy  with  Thomas  W.  Frame,  where- 
by Mark  W.  Tracy  was  to  bring  an  action 
for  partition  of  said  land,  and  that  Thomas 
W.  Frame  was  to  be  appointed  guardian,  and 
the  force  and  effect  of  said  conspiracy  was 
that  they  were  to  cheat  and  defraud  plain- 
tiff out  of  his  property.  There  were  numer- 
ous transfers  of  said  property  and  numerous 
mortgages  made  and  executed  upon  the  same. 
At  the  trial  of  tbe  case  after  tbe  introducing 
of  tlM  records  and  transfers  effecting  said 
land,  the  plaintiff  offered  certain  evidence  to 
which  the  court  sustained  an  objection. 

The  only  question  necessary  for  this  court 
to  determine  Is  whether  the  lower  court  com- 
mitted error  In  sustaining  the  objection  to 
the  evidence  offered  on  bdialf  of  the  plain- 
tiff. The  plaintiff  a^ed  Mark  Tr&cy  as  a 
witness  and  asked  several  queetlraa  to  which 
an  objection  was  sostained,  and  the  plalntUt 
then  dictated  in  the  record  and  offered  to 
prove  a  certain  state  of  facts,  the  substance 
ct  whlcb  is  as  fbllows:  That  It  was  agreed 
between  Mark  W.  Tracy  'and  Thomas  W. 
Frame  that  Mark  W.  Tracj-  should  file  a 
partition  suit  and  that  Thomas  W.  Frame 
was  to  be  app<dnted  and  act  as  guardian  ft>r 
the  idalntlff.  That  at  the  time  of  the  Institu- 
tion of  said  suit  Mark  W.  Tracy  was  indebt- 
ed to  lAomas  W.  Frame  In  the  snm  of  $800, 
and  that  the  land  should  be  appraised  and 
sold  for  $900,  and  that  said  Thpmae  W. 
Frame  should  take  the  $900  obtained  from 
the  sale  of  plaintiff's  property  and  pay  ttie 
Indebtedness  of  said  Mark  W.  Tracy  to  said 
Thomas  W.  Ftame,  or  in  fact  that  the  land 
shonid  be  sold  and  the  title  taken  out  of  said 
plaintiff,  and  that  plolntlfl  was  to  receive  no 
consideration  therefor.  The  plaintiff  also 
offered  to  prove  that,  at  the  time  tplaUitUTs 
one-fourth  interest  was  appraised  at  $900, 
the  land  was  reasonably  worth  the  sum  of 
$75  per  acre,  or  a  total  of  $14,000.  The 
court  having  sustained  an  objection  to  plain- 
tiff's offer  to  prove  said  facts,  the  plaintiff 
being  unable  to  Introduce  any  evidence  ex- 
cept the  record,  the  court  sustained  a  de- 
murrer to  his  evidence.  The  sustaining  an 
objection  to  the  tender  of  this  evidence  Is 
assigned  as  error. 

[1]  The  distrtct  courts  of  this  state,  In  ex- 
ercising their  equity  jurisdiction,  have  the 
power  to  vacate  and  annul  orders  or  judg- 
moits  of  other  courts,  In  a  proceeding  brought 
for  that  purpose,  for  fraud,  Indudng  and  en- 
tering into  such  order  or  judgment,  where 
such  firnud  Is  extraneous  to  the  Issues  in  the 
proceeding  attacked,  and  especially  where 
the  court  has  been  Imposed  upon  by  sudi 
fraud.  Eaves  v.  Mullen.  25  Okl.  679, 107  Pac. 
483;  Steele  et  al.  t.  Kelley  et  aU  S2  Okl. 
547,  122  Pac.  9:14:  Continental  Oln  Co.  v.  De 
Bord,  34  Okl.  66,  123  Pac.  169;  Brown  et  al. 
r.  Trent  et  al.,  36  Okl.  239.  128  Pac.  805; 
Johnson  v.  Flltsch,  87  Okl.  SIO,  13S  Pac.  165 ; 
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Sockey  et  al.  v.  Winstoek,  43  Okl.  758,  144 
Pac.  872;  Griffin  V.  Gulp,  174  Fac.  495. 

[2)  The  evidence  was  competent,  and,  If 
true,  was  a  fraud  upon  the  court  and  upon 
the  rights  of  this  plaintiff,  and  the  court 
committed  reversible  error  In  snstalnlng  the 
objection  to  said  evidence.  It  is  unnecessary 
for  us  to  deal  with  any  of  the  other  issues 
In  the  case,  as  the  snstalnlng  of  the  objection 
to  this  evidence  Is  snch  an  error  that  with- 
out this  evidence  In  the  record  it  would  be 
Impossible  to  pass  upon  the  merits  of  the 
case  upon  the  other  points. 

It  therefore  follows  that  the  Judgment  of 
the  court  should  b«  reversed  and'  remanded, 
with  instruction  to  grant  the  plaintiff  In 
error  a  new  trial. 

All  tbfi  Justices  concnr. 


SMITH  et  si.  V.  SMITH  et  al.    (No.  8871.) 

(Sapreme  Court  of  Oklahoma.   Feb.  25,  1919. 
Behearing  Denied  Oct  T.  1019.) 

iSyllalut  ly  the  Court.) 

1.  Appkai,  and  ebbob  «=»213— Jubt  »=>28(4) 
— jubt  uat  bk  waited  without  wbittbh 

STIPtnLATIOM, 

A  Jniy  may  be  waived  without  a  written 
stipulation,  where  the  parties  to  an  action  make 
no  request  for  a  jury  at  any  stage  of  the  trial 
or  prior  to  the.  commencement  thereof,  and 
submit  thdr  testimony  to  the  court  without  a 
Jury,  no  question  of  a  jury  trial  havlug  been 
raised  upon  the  trial  of  the  cause,  it  is  too  late 
for  the  Srst  time  to  object  in  this  court  that 
such  consent  had  not  been  made,  and  where  no 
request  for  a  Jury  appears  of  record,  the  Jnry 
will  be  considered  waived. 

2.  Tbiai.  ^=>S04(2)— Bioht  to  gbhebai.  pind- 
xnos  and  special  cokolusiohs  waiv£d  bt 

WANT  OF  TDCBLT  BEQUEST. 
Under  the  provisions  of  sectioa  6017,  Hev. 
Laws  1910,  either  party  may  require  a  special 
finding  of  facts  and  separate  conclusions  of  law 
by  making  timely  request  therefor.  Where  no 
request  is  made  until  after  the  court  has  an- 
nonnced  general  findings  and  concludons,  the 
right  will  be  deemed  to  have  been  waived. 

8.  Attobnet  and  client  €=3l92(2)  —  Evi- 
dence IN  suit  to  bbcoveb  fees  authobized 

LIEN  ON  LAND  RECOVEKED  FOB  PLAINTIFF. 

Where  an  unrestricted  Creek  freedman, 
while  a  minor  over  IS  years  of  age,  through  his 
guardian,  made  a  contract  with  an  attorney  to 
bring  suit  to  recover  his  allotment,  then  held 
adversely  by  his  former  attorney  under  a  pre- 
tended deed  previously  made  to  him  by  said 
minor,  and  by  viituo  of  said  contract  of  em- 
ployment hia  said  attorney  brought  suit  in  be- 
half of  said  minor  in  the  district  court,  and 
rendered  valuable  services  and  procured  a  judg- 
ment in  favor  of  said  minor  canceling  the  pre- 
terded  deed  given  to  bis  former  attorney,  from 
which  his  former  attorney  appeals  to  the  So* 


preme  Court  of  this  state,  and  whfle  said  ap* 
peal  was  pending  and  after  said  minor  bad  at- 
tained his  majori^,  he  made  a  new  contract 
with  his  attorney,  agreeliig  to  pay  him  a  fee 
of  an  amount  of  not  less  than  one-third  and  not 
more  than  one-half  of  tile  recovery,  to  be  fixed 
by  the  district  court,  in  consideration  bf  serv- 
ices already  rendered  and  to  be  thereafter  ren- 
dered by  hia  said  attorney,  and  granting  to  hia 
said  attorney  a  lien  upon  the  land  reoomred 
to  secnre  such  fee,  and  of  which  contract  his 
former  attorney  was  charged  with  notice,  and 
he  thereafter  procured  a  deed  from  said  minor 
for  a  red  ted  ctmsideration  of  9400,  and  there- 
after dismissed  his  appeal,  in  a  suit  by  said 
attorney  to  recorer  Us  fee  and  to  have  the 
amonnt  recovered  to  be  declared  a  lien  upon 
the  land,  held,  the  trial  court  committed  no  er- 
ror in  rendering  judgment  in  favor  of  the  attor- 
ney for  fl,200,  and  declaring  the  same  to  be  a 
first  lien  upon  the  land  in  controversy. 

4.  IfOBTOAGBS  «s»208,  an  —  OSK  HOLDIHO 
UmCATDBED  HEaOTZABU  ROUS.  AS  BEOUXITT 
VOB  DEBT  "HOLDKB  IH  DDE  OOOBSI." 

One  who  has  deposited  with  him  by  the  payee 
certain  promissory  notes  negotiable  in  form,  and 
before  the  maturity  thereof,  as  collateral  se- 
curity for  a  debt  or  debts  owed  by  the  payee  in 
said  notes  to  the  holder  thereof,  which  notes 
are  secured  by  mortgage  on  land,  such  holder 
is  a  "holder  in  due  course,"  and  on  default  in 
the  payment  of  his  debt,  owed  by  the  payee 
In  said  notes,  is  entitled  to  aue  upon  Oie  same, 
and  fbr  a  foredosnre  of  the  mortgages  ^ven  to 
secure  the  notes,  in  the  absence  of  notice  of  any 
infirmity  that  may  exist  in  said  notes  and  mort- 
gage;  and  this  is  true  wbere  the  legal  title  to 
the  land  covered  by  the  mortgage  is  In  another, 
provided  such  other  purchased  the  land  with 
notice,  actual  or  constructive,  of  the  existence 
of  sudi  mortgage. 

[Ed.  Note.-~For  other  definitions,  see  Words 
and  Phrases,  First  «jid  Second  Swiss,  Holdor 
in  Due  Course.] 

5.  MOBTOAOES  «=:»275— PDBCHASBK  or  lOJSD 
UOBTOAOED  CANHOT  SET  OP  rBAUO  IN  KXE< 
CUTION  OF  NOTES  BBCUBED  IN  HARD  Om  BONA 

FIDE  HOLDEB. 

Where  notes  are  regular  upon  their  face 
and  negotiable  in  form,  and  mortgages  given 
to  secure  the  same  upon  land  are  duly  record- 
ed as  required  by  law,  and  the  same  are  by  the 
payee  and  mortgagee,  and  before  maturity  of 
the  notes,  assigned  to  his  creditor  as  collateral 
security  for  his  indebtedness  to  such  creditor, 
and  thereafter  a  third  party  purchases  the  land 
Covered  by  the  mortgages,  held  that,  in  a  suit 
by  the  holder  upon  the  notes  and  to  foreclose 
the  mortgages  upon  the  land,  sudi  purchaser 
will  not  be  permitted  to  urge  as  a  defense  the 
question  of  fraud  in  the  eucntlon  of  said  notes 
and  mortgages;  that  the  trial  court  was  la  er- 
ror  in  sustaining  such  defense. 

Error  from  District  Court,  Okmulgee  Coun- 
ty; It.  L.  Cowley,  Special  Judge. 

Suit  to  enforce  an  attorney's  Hen  by  Her- 
bert E.  Smith  against  Crittendra  Smith,  R. 
M.  Pratt,  O.  W.  Holbrook,  Fred  M.  Carter,  G. 
E.  OasBlty,  and  Theodore  Grayson.  wiOi  peti- 
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tlons  in  intervention  by  M.  V.  Graham,  Crit- 
tenden Smitb,  and  auotber.  Judgment  tor 
plaintiff  against  defendant  OrayBon,  de- 
clared to  be  a  first  lien  on  land  In  controversy, 
title  to  whidi  waa  adjudged  to  be  In  defend- 
ant Holbrook,  and  judgment  for  defendants 
Carter  and  Cassity,  and  for  defendant  Smith 
and  for  Grabam  on  notes  executed  by  de- 
fendant Grayson.  Motions  for  new  trial  de- 
nied, and  Crittenden  Smith  and  Graham  bring 
error,  and  seek  a  reversal  of  the  Judgment, 
and  defendant  Holbrook  seeks  a  reversal  of 
Uie  Judgment  as  to  plaintiff  SmitlL  Affirmed 
In  part,  and  reversed  in  part. 

Charles  A.  Dickson,  O.  B.  McOrory,  and 
Cocbran  &  Ellison,  all  of  Okmulgee,  for  plain- 
tiffs in  error. 

H.  B.  Smith,  G.  B.  Gosslty.  and  F.  M.  Car- 
ter, all  of  Okmulgee,  for  defendants  in  error. 

JOHNSON,  J.  This  suit  was  instituted  in 
the  district  court  of  Okmulgee  county,  Okl., 
on  July  25,  1913,  by  Herbert  E.  Smith,  an 
attorney  at  law,  plaintiCF,  against  Crittenden 
Smith,  R.  M.  Pratt,  O.  W.  Holbrook,  Fred  M. 
Carter,  G.  B.  Cassity,  and  Theodore  Grayson, 
defendants,  to  enforce  an  alleged  attorney's 
lien  based  upon  attorney's  fees  contract  exe- 
cuted to  him  and  O.  B.  McCrory,  an  attorney, 
by  the  guardian  of  a  minor  Creek  freedman 
citizen,  approved  by  the  proper  probate  court, 
and  signed  by  said  minor,  against  120  acres 
of  land  in  Okmulgee  county,  Okl.  M.  F. 
Graham  and  Crittenden  Smith  and  Bank  of 
Commerce  of  (M£mulgee,  Okl.,  later  filed  tbeir 
petitions  of  intervention.  We  will  designate 
the  parties  as  they  appear  in  the  court  below. 

The  record  discloses  that  Herbert  E.  Smith, 
the  plaintiff  In  the  court  below,  recovered 
Judgment  for  fl,200  against  the  defendant 
below,  Theodore  Grayson,  which  was  declar- 
ed to  be  a  first  and  prior  lien  upon  the  land 
in  controversy,  the  legal  title  to  which 
was  by  said  Judgment  decreed  to  the  defend- 
ant below,  Garletw  Holbrook.  The  records 
further  disclose  that  the  land  involved  here- 
in was  the  surplus  allotment  of  Theodore 
Grayson,  a  Creek  freedman  citizen,  enrolled 
as  such  opposite  No.  769  upon  the  Freedman 
rolls  in  the  name  of  "Fred  Bruuer,"  who  ar- 
rived at  Us  majority  during  the  month  of 
August,  1912,  and  was  of  Cull  legal  age  on 
August  31,  1912,  all  of  which  is  admitted  by 
all  parties  herein. 

The  defendant  in  error  Carleton  W.  Hol- 
brook, an  attorney  with  offices  at  Okmulgee, 
Okl.,  was  desirous  of  acQulrlng  title  to  said 
surplus  lands  of  Theodore  Grayson,  alias 
Fred  Bruner,  together  with  his  homestead  al- 
lotment, and  while  said  Grayson  was  a  minor, 
less  than  18  years  of  age,  under  the  ^ardian- 
Blilp  of  bis  father  John  Grayson,  with  the 
said  Holbrook  as  his  attorney,  on  or  about 
the  10th  day  of  September,  1008,  in  order  to 
execute  such  desire,  a  marriage  license  was 
procured  from  the.  county  court  of  Tulsa 
ootmty,  Okl^  for  the  marriage  of  said  Gray- 


son to  one  Ida  Johnson,  which  marriage  cere- 
mony, under  such  license,  was  consummated 
at  Muskogee,  Muskogee  county,  Okl.,  and 
thereafter,  at  said  place  and  on  said  date,  a 
warranty  deed  was  taken  from  said  Grayson 
and  wife  in  favor  of  said  Holbrook,  covering 
said  surplus  and  homestead  lands  of  Grayson, 
for  an  alleged  cash  consideration  of  $4,000. 
After  the  making  of  said  deed,  said  Holbrook 
executed  a  mortgage  to  one  W.  W.  Fuller  on 
October  5, 1908,  for  ?2,500,  covering  said  prem- 
ises, and  again,  on  December  10,  1908,  pro- 
cured another  and  further  warranty  deed  in 
his  favor  to  be  executed  by  said  Grayson  at 
Tulsa,  Okl.,  for  a  recited  cash  consideration 
of  $4,000,  and  on  January  9,  1909,  said  Hol- 
brook executed  a  deed  in  favor  of  one  Walter 
w;  Morton,  for  a  recited  cash  consideration 
of  $2,000,  to  the  N.  %  of  said  N.  W.  ^  section 
12—13—12. 

During  the  fall  of  1909,  the  conditlcais 
at>ove  stated  becoming  known  to  the  father 
and  guardian  of  said  minor,  John  Grayson, 
for  the  conservation  and  protection  of  the 
right  of  said  minor  to  his  said  allotments 
then  claimed  by  said  minor's  former  attorney, 
Holbrook,  by  virtue  of  said  instruments,  and 
in  order  to  reduce  said  premises  to  his  pos- 
session as  such  guardian,  the  said  Holbrook 
then  being  in  possession  and  claiming  the 
right  thereto,  and  wholly  denying  the  right 
of  said  minor  to  said  premises,  filed  in  the 
county  court  of  Okmulgee  county,  on  or  about 
September  80,  1909,  his  petition  asking  the 
court  to  make  an  order  authorizing  him,  as 
such  guardian  for  said  minor,  to  employ 
counsel  to  file  suit  to  cancel  said  instruments 
above  stated  and  to  reduce  said  premises 
to  his  possession,  and  on  said  date  said  court 
granted  the  prayer  of  said  petition  and  made 
Its  order  authorizing  John  Grayson,  as  guard- 
Ian  of  Theodore,  to  employ  counsel  to  said 
ends.  Thereafter  the  defendant  in  error  H. 
E.  Smith  was  employed,  and  thereafter,  about 
October  2,  1909,  he  filed  in  the  district  court 
of  Okmulgee  coimty  a  petition  In  favor  of 
John  Grayson,  guardian  of  Theodore  Gray- 
son, a  minor,  against  Holbrook  et  al..  No. 
1446. 

The  above  case  being  dismissed,  and  John 
Grayson  being  absent,  and  his  whereabouts 
being  unknown,  said  Theodore  Grayson,  while 
a  minor  over  18  years  of  age,  on  July  14 
1910,  entered  into  a  contract  employing  the 
defendant  in  error  H.  B.  Smith  sole  attorney 
for  the  purpose  of  filing  said  suit  to  cancel 
gaid  Instruments  held  as  aforesaid  and  to 
recover  the  possession  of  said  land  for  him, 
wherein  he  agreed  to  pay  for  said  services,  in 
case  of  success,  an  undivided  one-half  In- 
terest In  the  recovery  made,  which  contract 
was  timely  recorded  in  the  office  of  the  reg- 
ister of  deeds  of  Okmulgee  county. 

Carrying  out  said  agreement,  and  for  the 
purpose  aforesaid,  and  the  said  Theodore 
Grayson  having  selected  one  Charles  F.  Dun- 
bar as  his  next  friend  to  represent  him  in 
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said  action,  the  defendant  In  error  H.  E. 
Smith,  on  or  about  Angust  4,  1010,  filed  In 
said  district  court  In  behalf  of  said  Theodore 
Grayson  against  Holbrook  et  al.  a  petltloD 
seeking  the  cancellation  of  said  Instruments 
and  possession  of  said  premises,  which  was 
numbered  In  said  court  No.  1711,  and  the 
defendant  In  error,  at  the  time  at  the  filing 
of  said  petition,  had  Indorsed  thereon  over 
his  name  the  words,  "Uen  claimed."  After 
No.  1711  had  been  filed,  on  March  21,  1911, 
for  the  proper  protection  of  Theodore  Grf^- 
son,  said  county  court  appointed  Charles  F. 
I>nnbar  guardian  of  the  person^  and  estate 
of  said  minor,  in  whose  favor  said  suit  had 
been  Instituted  by  the  defendant  In  error  as 
aforesaid  and  was  pending,  who  on  said  date 
filed  in  said  county  court  his  petition,  ask- 
ing leave  to  employ  counsel  for  the  contin- 
uance of  said  suit  instituted  by  him  as  said 
next  friend  of  Theodore  Qrayson. 

By  virtue  of  said  petition  said  county  court 
on  said  date  made  its  order  approving  the 
verbal  agreement  of  said  guardian,  which 
was  on  Augnst  8, 1911,  reduced  to  writing  as 
follows: 

"That  the  iDstnimenta  and  representations 
made  in  said  petition  are  true,  aud  that  the 
agreement  made  with  the  attomers  mentioned 
therein,  to  wit,  Herbert  E.  Smith  and  Charles 
B.  HcCrory,  was  and  Is  a  reasonable  and  fair 
contract.  Therefore  it  fs  hereby  ordered,  ad- 
Jndged,  and  decreed  that  said  agreeoient  be  and 
the  same  is  hereby  approved  and  oonfirmed." 

Thereafter,  on  August  3,  1911,  said  guard- 
Ian  and  minor  filed  in  said  county  court  their 
petitioii,  wh««in  they  represented  to  It: 

"Bepreaenta  Uiat  all  of  the  property  of  said 
minor  involved  In  litigation,  as  heretofore,  on 
March  3X1,  1911,  represented  by  this  guardian 
of  this  court,  and  as  set  forth  by  the  recitals  io 
a  contract,  a  dupUcate  of  which  is  hereby  at- 
tached ;  that  to  recover  and  preserve  the  prop- 
erty and  estate  of  said  ward  it  has  been  and  is 
absolutely  necessary  for  this  guardian  to  employ 
counsel  to  represent  the  interests  of  said  minor 
as  heretofore  represented,  the  petitioner  prays 
that  the  ctmtract,  a  copy  of  whldi  is  annexed 
and  by  virtue  of  which  said  guardian  retained 
said  attorneys,  be  considered,  and  in  all  respects 
approved."  (This  petition  was  signed  by  Theo- 
dore Grayson.) 

Attached  to  said  petition  was  a  duplicate 
of  said  contract,  signed  by  Dunbar,  as  guard- 
Ian,  and  Smith  and  McCrory,  and  was  duly 
acknowledged  before  the  county  Judge,  and 
Blgned  and  sworn  to  by  Theodore  Grayson, 
then  near  20  years  of  age,  and  which  was  du- 
ly approved  by  said  court  on  August  3,  1011, 
and  thereafter  recorded  in  Book  M'  48,  at 
page  692.  in  the  office  of  the  register  of  deeds 
of  Okmulgee  county.  On  August  3,  1911,  said 
county  court  made  its  order  upon  said  petl- . 
tlon  and  contract,  In  whlcli,  among  other 
tbin^,  It  appears: 

"And  the  court  having  examined  said  peti- 
tion, heard  evidence  and  emuidered  said  con- 


tract and  all  tiie  terms  thereof,  finds  that  It  Is 
necessary  for  the  recovery  and  preservation  of 
said  ward's  catate  and  proper^  that  counsel 
be  employed  as  per  the  terms  of  said  contract, 
and  that  the  tanns  timeof  ai*  reasonable  and 
fair,  dieretore  it  la  hmby  ordered  and  adjndi^ 
ed  that  the  action  of  the  guardian,  Charles  F. 
Dunbar,  in  entering  Into  the  said  contract  with 
Herbert  B.  Smith  and  Charles  B.  McCrory,  was 
and  is  proper  and  necessary,  and  said  contract 
is  in  all  respects  approved  by  this  coort.** 

During  all  of  said  time,  as  shown  by  the 
record  herein,  the  defendant  in  error  was 
actively  engaged  in  bdmlt  of  said  Theodore 
Grayson  and  his  estate  In  an  earnest  en- 
deavor  to  preserve  his  lights  and  Interests 
in  and  to  said  lands,  the  possesaion  and  the 
title  of  which  was  cilaimed  toiaclonsly  by 
Holbrook,  and  was  the  sole  and  entire  estate 
of  said  then  minor,  Grayson,  whldi  nndenla- 
bly  omtinued  mtU*  O^eodore  Qrayson-  ar> 
rived  at  bis  majority  on  or  before  August  31, 
1912,  and  after  attaining  his  majority,  on, 
to  wit,  December  U,  1912,  the  said  CDieodore 
Grayson  entered  into  a  contract  In  writing 
affirming  his  contract  as  made  with  the  de- 
fendant in  error  H.  B.  Smith,  and  for  an  at- 
torney's lltti  upon  said  lands  therefor. 

CUlms  of  B.  M.  Pratt,  F.  If.  Carter,  and  G. 

D.  Cassity. 

The  note  of  $3,000  sued  upon  herein  by 
R.  M.  Pratt,  and  the  note  of  f 1,000  sued  upon 
herein  by  Carter  and  Casalty.  and  the  mort- 
gage to  secnre  the  same  bear  date  De- 
cember 11,  1012,  and  were  executed  in  favor 
of  the  re^>ective  parties  by  Theodore  Gray- 
son. This  same  note  for  $3,000  and  various 
other  notes  in  small  amounts,  with  mortgages 
to  secure  the  same,  all  given  by  Theodore 
Grayson  to  iB.  M.  Pratt,  and  by  Pratt  deliv- 
ered to  the  plaintiffs  in  error-  Orlttendea 
Smith  and  M.  F.  Graham,  were  by  them  de- 
clared upon  in  their  cross-petition  filed  here- 
in, alleging  that  they  were  the  holders  there- 
of in  due  course,  the  same  having  been  placed 
with  them  M  collateral  security  by  the  said 
R.  M.  Pratt  to  secure  his  indebtedness  to 
them,  and  the  Judgment  of  the  court  below 
held  that  the  note  for  $3,000  given  by  Gray- 
son to  Pratt  on  December  11, 1912,  was  void, 
together  with  the  mortgage  securing  the  same, 
except  that  portion  of  the  mortgage  given  to 
secure  the  note  for  $1,000  executed  by  Gray- 
son to  defendants  Carter  and  Cassity,  and 
held  that  the  defendants  Carter  and  Cassity 
should  recover  on  said  note,  and  were  decreed 
a  second  lien  upon  the  premises  to  secure  the 
same,  amounting,  principal  and  interest,  to 
the  sum  of  $1,359.45,  and  further  holding 
that  the  amount  due  on  Hie  small  notes 
executed  by  Grayson  since  December  11, 1912, 
amounting  in  the  aggregate,  principal,  inter- 
est, and  attorney's  fee,  to  $863.73,  was  a  val- 
id claim  against  Theodore  Grayson,  and  Judg- 
ment was  roidered  accordingly  for  the  same 
In  favor  of  the  d^endants  Graham  and 
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Smltb,  except  the  attorney's  fee  of  $76^, 
which  amount  was  In  favor  of  Carter  and 
Casedty,  and  decreed  to  be  a  third  Uen  upon 
the  premlsea  In  controversy,  and  It  is  from 
saofa  judgment  that  the  plaintiffs  In  error. 
Crittenden  Smith,  M.  F.  Qrabam,  and  Carle- 
ton  \V.  Holbrook,  have  prosecuted  this  appeal. 

The  defendants  Bank  of  Commerce  of  Ok- 
mulgee, Okl^  and  Theodore  Grayson,  did  not 
appeal  from  the  judgment  below,  and  are 
making  no  opposition  to  the  Judgment  In  fa- 
vor of  the  defendant  In  error  H.  B.  Smith,  btit 
tbe  same  Is  flnal'and  conclusive  as  to'it  and 
him,  as  well  as  to  Garter.  Casslty  and  Pratt 
ere  In  like  status,  which  leaves  Crittenden 
Smith.  H.  F.  Orabam,  and  Oarlettm  W.  Hoi- 
brook  alone  asking  for  a  reversal  of  the  Judg- 
ment below,  and  only  Holbrook  seeking  «  re- 
versal of  tlie  Judgment  below  aa  to  the  de- 
fendant In  error  H.  E.  Smith. 

The  defendant  Holbrook  ffled  his  motUm 
for  new  trial,  alleglDg: 

(1)  Irregnlarltles  In  the  proceedtngs  of  the 

court  by  which  this  defendant  was  prevented 
from  bavins  a  fair  trUL 

(2)  Accident  and  anrpriae  which  ordinary 
prudence  could  not  have  guarded  against 

(3)  The  decision,  Judgment,  and  decree  of  the 
court  as  againat  the  defendant  or  the  land  In 
controversy  la  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law. 

<4)  Errors  of  law  occurring  at  die  trial  and 
excepted  to  by  said  defendant  at  tbc  time. 

(5)  That  the  decidon  and  decree  of  the  court, 
allowing  and  decreeing  a  lien  in  favor  of  G.  E. 
Casslty  and  Fred  M.  Carter  to  the  amount  of 
$1,000  and  interest,  is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law. 

(6)  That  tbe  decision  and  decree  of  the  court 
allowing  and  decreeing  a  lien  In  the  property  in 
coatroveray  In  (avw  the  plaintiiT  Herbert  B. 
Smith  in  the  sum  of  $1,200  is  not  sustained  by 
snffideut  evidence  and  U  contrary  to  law. 

(7)  That  tbe  dedsi<m  and  decree  of  the  court 
altowing  and  decredng  a  lien  on  the  property 
in  controversy  in  favor  of  R.  M.  Pratt  in  the 
Bum  of  $763.21  is  not  sustained  by  sufficient 
eridouse  and  is  contrary  to  law. 

Which  motion  was  overruled  and  excepted 
to,  and  from  wUch  he  appeals  and  assigns 
error. 

Tbe  defendants  Crittenden  Smith  and  M. 
F.  Graham  fllefl  titdr  motion  tor  new  trial, 
complaining  of  tbB  Judgment  fOr  tb»  fbllow- 
Ing  reasons: 

(1)  For  that  the  same  is  not  sustained  by 
snffident  evidence. 

(2)  Ff>r  that  tbe  some  is  contrary  to  Out  evi- 
dence, 

<8)  For  that  the  same  Is  contrary  to  law. 

(4)  For  that  there  was  error  in  the  assess- 
ment of  the  amount  of  the  recovery. 

^)  For  that  the  court  erred  In  the  exclusion 
of  evidence  offered  apon  tbe  part  of  the  inter- 
veners. 

(6)  For  that  the  court  erred  in  tbe  admission 
of  evldenoa  over  objection  and  exception  of  those 
interveners. 

(7)  For  mora  of  law  occurring  at  the  trial 
and  excepted  to     titose  Int^eners. 


(®  Irregularity  In  tiie  proeeedti^  of  the 
court  by  which  the  party  was  prevented  tnm 
having  a  fair  trlaL 

Which  was  overruled  and  excepted  to, 
from  which  they  appeal  and  assign  error. 

[1]  We  will  not  consider  the  assignments 
of  error  relied  upon  for  a  reversal  by  the 
respective  parties,  In  tbelr  numerical  order, 
but  In  what  seems  to  us  to  be  their  logical 
order;  therefore  the  first  that  we  will  con- 
sider Is  "that  the  trial  court  erxeA  In  try- 
ing the  said  case  without  a  Jury,"  and  up- 
on that  question  we  first  notice  section  20 
of  article  7  of  the  Constitution  of  Oklahoma, 
which  provides  that— 

"In  all  Issues  of  fact  joined  in  any  court,  all 
parties,  may  waive  the  right  to  have  the  same 
determined  by  jury,  in  which  case  the  finding 
of  the  judge  upon  the  facts  shall  have  the  force 
and  effect  of  a  verdict  by  jury." 

And  section  tSOlA,  R.  I*  1910^  reads  as  fol- 
lows: 

"The  trial  by  jury  nay  be  widved  by  flie 
parties,  In  actions  arising  on  contract,  and  with 
the  BBsent  of  the  court.  In  other  actions,  in 
tbe  following  manner:  By  the  consent  of  the 
party  appearing,  when  the  other  party  fails  to 
appear  at  tbe  trial  by  himself  or  attorney.  By 
written  consent,  in  person  or  by  attorn^,  filed 
with  the  clerk.  By  oral  consent^  in  open  court, 
entered  on  the  JonmaL" 

The  provlstons  quoted  provide  that.  In  a 
civil  action,  the  right  to  a  trial  by  Jury  may 
be  waived  By  tbe  conduct  of  the  parties,  and 
where  the  parties  to  any  civil  action  fall 
to  make  a  timely  request  for  a  jury  trial,  and 
the  cause  Is  set  for  trial  by  the  court  for 
a  day  caiain,  and  the  parties  ai^ar  In  per- 
son and  by  attom^s,  and  submit  their  testi- 
mony to  the  court  without  a  jury,  and  the 
recoid  In  the  trial  court  Is  silent  upon  the 
question  of  a  jury  trial,  this  is  tantamount 
to  an  express  waiver  of  a  trial  by  Jury,  and 
an  objection  th»^  ttoA  demand  for  a  jury 
thereafter  will  not  be  considered  ■  by  this 
conrt  We  cite  In  support  of  this  hold^ig  the 
dedsiqns  oC  this  court  in  Farmera*  National 
Bank  of  Tecnmseh  r.  HcCftU  et  aL,  2Q  Ofcl. 
600,  106  Pae.  886,  26  U  R.  A.  (N.  S.)  217, 
and  Landrum  v.  Landmm,  SO  OkL  762,  161 
Pac.  481.  In  the  c^inion  of  this  cdort  In 
the  latter  case  It  was  said: 

''The  right  to  a  trial  by  jury  Is  regarded  as 
something  sacred,  of  which  no  person  should  be 
deprived  without  his  consent.  The  waiver  of 
jury  need  not,  however,  be  by  written  stipu- 
lation, and  as  a  matter  of  fact  is  rarely  ever 
done  in  that  manner.  The  parties  usnallr  ex- 
press themselves  on  tbe  subject  In  open  court 
when  tbe  case  is  called,  and  the  court  seta  the 
case  down  for  trial,  either  with  or  without 
jury,  in  accordance  with  such  annottncements. 
While  in  this  case  the  record  does  not  show  that 
counsel  for  either  party  expressly  announced  a 
waiver  of  Jury,  yet  the  court  evidently  under- 
stood that  tbey  both  desired  to  waive  a  jury, 
and  BO  stated  to  them  both  in  open  court,  and 
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they  could  not  have  fafled  to  nndenrtand  that 
he  intended  to  try  the  oue  on  its  meiita." 

We  hare  seardied  the  record  carefully,  and 
find  that  no  donand  or  request  for  a  jury 
In  this  case  wad  ever  at  any  time  made  by 
any  party  thereto,  but  that  the  record  is 
silent  upon  Oiat  Questloa.  We  thesefore 
liold  that.  In  view  of  the  actions  of 
the  parties  in  the  court  below  as  disclosed  by 
the  record,  and  in  falling  to  make  timely  re- 
quest for  a  Jury  trial,  they  waived  a  ixiTy 
in  the  court  below,  and  Qiat  they  can- 
not now  be  heard  to  complain  at  the  ac- 
tion of  the  trial  court  in  proceeding  with  the 
trial  of  tbe  cause  upon  its  m^ts  without 
calling  a  jury. 

It  is  also  urged  by  the  plalntlfTs  In  error 
Crittenden  Smith  and  M.  F.  Graham  that  the 
court  erred  In  refusing  a  request  for  special 
findings  of  fact  and  contdualons  of  law.  It 
appears  f^rnn  the  record  that  after  the  evi- 
dence was  tiered,  and  argument  of  counsel 
had  been  had,  the  court  announced  his  view 
upon  the  enttre  case  as  to  his  cwdosions 
found. 

[2]  Counsel  for  these  omnplainants  then 
asked  the  court  to  make  a  special  finding  of 
fact  and  omdludons  of  law,  whldi  was  de- 
nied, because  the  request  had  not  been  made 
QUtU  after  the  court  had  announced  his  con- 
clusions. This  is  urged  as  prejudicial  error. 
Section!  0017,  B.      1910,  provides: 

"Upon  the  trial  of  queetions  of  fact  hj  the 
court,  it  shall  not  be  Deceaaary  for  the  court  to 
state  its  findinga,  except  gener^,  •  •  •  nn- 
lesa  one  of  the  parties  request  it,  with  the  view 
of  ezceptii^  to  the  decision  of  the  court  upon 
the  questions  of  law  involved  in  the  trial." 

In  the  case  of  German  State  Bank  of  Elk 
City  T.  Ptachet  et  al.,  169  Fac.  1006,  this 
cour^  in  an  oirinton  Mr.  Justice  Owen, 
said: 

"The  purpose  of  the  statute  is  to  enable  the 
jtarty  to  save  his  exception  to  the  Questions  of 
law  decided,  where  there  might  be  a  different 
conclusion  depending  upon  the  facts  found." 

After  discussing  the  facta  In  ihe  case,  and 
continuing,  he  said: 

"But,  aside  from  tUs,  €be  request  csme  too 
late.  A  general  finding  of  facts  being  condu- 
aive  agaiost  the  loBing  party  as  to  every  fact 
in  controversy,  he  may  not  defer  Ms  request 
for  a  spedal  finding  until  after  takiiig  his 
chance  on  winning,  then  by  making  the  request 
have  all  the  benefits  that  he  might  have  re- 
ceived from  a  special  finding.  The  statute  clear- 
ly implies  the  request  before  the  decision  of 
the  court  is  announced.  The  right  la  given  ei- 
ther party  to  require  the  spedal  finding,  'with 
the  view  of  excepting  to  the  decision  of  the 
court.'  *  *  •  When  the  request  is  not  made 
until  after  the  court  has  anoounced  his  gen- 
eral findings  of  facts  and  conclusions,  the  par^ 
ty  will  be  deemed  to  have  waived  the  right  to 
have  the  special  findinga." 

[3, 4]  The  defendants  Crittenden  SmlOi  and 
M.  F,  Graham's  assignmeuts  of  error  Mos. 


1,  2,  S,  4,  5»  6,  and  15  will  be  considered  to- 
gether, and  In  this  ominectlan  we  will  ssy 
that  from  a  careful  ezamlnatiou  ot  the  en- 
tire record  it  is  disclosed  that  Oe  defendant 
Theodore  Grayson  attained  bis  majority  on 
August  81,  1912.  and  that  the  note  of  $3,000 
payable  to  B.  M.  Pratt,  and  the  mortgage  to 
secure  the  same  upon  the  land  In  coatrorei^ 
sy,  were  executed  by  Olieodore  Grayson  cm 
December  11,  1913,  and  that  said  mortgiw 
was  filed  for  record  with  the  i^^er  of  deeds 
on  said  day  at  iD  o'clock  a.  m.  and  ttiat 
the  note  was  made  due  and  p^ble  June  11, 
1913,  and  that  the  same  was  dellTered  by 
Pratt  to  the  defMidants  Crittendot  Smith 
and  M.  F.  Graham  as  collateral  security 
for  his  Indelitedness  to  than  on  or  about  the 
3d  day  of  Hay,  1918.  and  that  the  note  for 
$1,000  given  by  Theodore  Grayson  was  ddlr- 
ered  on  the  same  day,  and  matured  npon  the 
same  date  of  the  said  $8,000  note,  and  was 
secured  by  the  same  mor^ag^  and  that  the 
same  vras  Indorsed  by  Pratt  to  the  defend- 
ants Oasslty  and  Oartor,  and  that  the  said 
Theodore  Grayson  executed  to  the  said  de- 
fendant Pratt  various  negotiable  iffomissory 
notes  and  mortgages  covering  the  said  land, 
whlcli  were  sued  upon  by  file  deftodants  Crit- 
tenden Slnith  and  M.  F.  Graham  herein,  one 
of  which,  for  $61,  was  dated  the  21st  day 
of  Decranber,  1912,  and  due  on  the  2l8t  day  of 
June,  1913,  invvliUng  for  $25  additional  as 
attoniey'a  fee,  and  11  other  notes,  dated  at 
various  times  during  the  interval  between 
tbA  12th  day  of  January,  1913,  and  the  16th 
day  of  June,  1913,  aggr^tlng,  at  tb»  time 
of  filing  the  defendants  Crittenden  Smith 
and  H.  F.  Graham's  petition  of  intervention, 
the  sum  of  $689.81,  and  $123JS  as  attorney's 
fee,  all  of  said  notes  bearing  Interest  fi:*om 
date  at  the  rate  4tf  10 per  cent  per  annum,  and 
that  the  mortgages  covering  the  land  In- 
volved herein  were  executed  by  the  said  llie- 
odore  Graystm  and  spaced  of  record  prior  to 
the  18th  day  of  June,  1913,  and  that  said 
described  notes  were  delivered  to  the  defend- 
ants Critt^en  Smith  and  M.  F.  Graham,  by 
the  said  defendant  Pratt,  <n  w  abont  the 
8d  day  of  liay,  1913,  as  collateral  security 
for  the  said  Pratt's  indel>tedne88  to  Uie  said 
Smith  and  Graham,  and  that  on  February 
28. 1916,  the  date  of  flUng  their  petition  of  io- 
tervention,  there  was  due  upon  the  said 
notes  BO  held  by  them  as  collateral  security 
the  sum  of  $3,958.23  as  principal  and  Inter- 
est, and  the  sum  of  $3^.88,  as  attorney's  fee, 
with  10  per  cent.  Interest  per  annum  from 
said  date,  and  that  said  notes  and  moitgag^ 
es,  described  as  aforesaid,  ace  the  Idostlcal 
notes  and  mortgages  sued  upon  herein,  in 
cross-petltlra  c£  the  d^endant  B.  M.  Pntt. 

It  is  further  disclosed  by  the  record  that 
the  deed  executed  by  the  defendant  Theodore 
Grayson  to  the  def«idant  Carleton  W.  Hoi- 
brook  was  dated  June  27, 1913,  which  covers 
the  land  in  controversy  her^ 

Uimn  the  trial  hereof  in  the  court  below. 
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tbe  defeodRlit  iR.  M.  Pratt  testified  to  tbe 
execution  ct  tbe  tiotes  aud  mortK&ges  by 
Theodore  Grayson,  that  he  (Pratt)  delivered 
the  above-described  notes  declared  npon  here- 
in by  the  defendants  Crittenden  Smith  and 
M.  F.  Graham  as  collateral  eecnrity  for  hia 
tndebtednees  to  them,  but  that  he  was  nn- 
able  to  state  the  date  upon  which  tbe  same 
were  so  delivered.  The  defendant  M.  F.  Gra- 
ham testified  that  the  same  were  so  delivered 
00  or  about  May  8,  1913.  The  defendant 
M.  F.  Graham  testified  to  the  facta  stated 
npm  his  direct  examination  concerning  same. 
Tbe  defendant  B.  M.  Pratt  testified,  upon  re- 
cross-examination  by  Mr.  Ellison,  as  follows: 

"Q.  You  were  talking  this  morning  to  Mr. 
McCrory  about  this  case  in  this  room,  a  few 
miaatea  ago;  do  you  remember  that  conver- 
ution?    A.  About  this  case? 

"Q.  Yes,  sir.   A.  Yes. 

What  waa  tiiat  oonvmation?  A,  He 
liked  me  who  I  gave  this  money  to,  and  I  told 
Un. 

"Q.  la  lib.  MeOrory  your  attorney  T  A.  No, 

lir. 

"Q.  Whose  attorney  is  he?   A.  I  presome  he 

is  Mr.  Holbrook'a  attorney. 

"Q.  Mr.  Holbrook  and  you—are  your  Inter- 
ests identical  In  this  case?  A.  I  don't  see  it 
that  way. 

"Q.  His  are  against  you?  A.  Yea,  sir.  •  •  • 
"Q.  Are  yoa  iliU  Interested  In  proenring  a 
Jud^Dent  far  tiw  fmclosiiTe  of  tiie  mwtgage 
in  this  suit?  A.  I  most  certainly  am. 

"Q.  In  the  amount  of  Kmiething  like  $4,0007 
A.  Yes,  sir. 

"Q.  Yon  have,  however,  assigned  all  your  in- 
terest in  that  money  over  to  tbe  interveners 
Smith  and  Graham,  or  to  the  Bank  of  Com- 
merce? A.  Yes,  sir;  that  is  to  apply  on  my  in- 
debtedness; 

"Q.  So  that,  in  any  event,  whatever  you 
inig:bt  recover  in  this  case  will  go  to  caa  of  the 
iDterveners?  A.  Yes,  sir. 

"By  Mr.  ElUson :  Tliat  fa  aU." 

Itecross-examlnatlon  by  Judge  McCrory: 

"Q.  To  apply  on  your  indebtedness  relating 
only  to  the  assignmeDt  to  the  Bank  of  Com- 
merce; yon  don't  owe  Smith  and  Graham  do 
70Q?  A.  That  requires  an  explanation;  no 
further  than  the  dumey  we  have  pnt  into  tills 
deal. 

"Q.  Yonr  proportion?    A.  My  proportion. 

"Q.  And  the  assignment  made  to  tbe  Bank 
of  Commerce  was  to  app]];.on  your- indebted- 
ness to  the  bank?   A.  On  my  indebtedness." 

Defendants  Crittenden  Smith  and  M.  F. 
Graham  insisted  that  the  defendant  in  er- 
ror Holbrook  was  not  entitled  to  contest  the 
notes,  or  oppose  a  foreclosure  of  the  mort- 
gages upon  the  lands  purchased  by  him,  for 
tbe  reason  and  upon  the  ground  that  upon 
June  27,  1013,  which  was  at  a  time  subse- 
quent to  the  execution  and  recording  of  the 
BKHTtgagea  sought  to  be  foreclosed,  said  de- 
fendant to  error  purchased  the  land  describ- 
ed in  said  mortgages,  paying  therefor  the 
amount  of  fiOO.    Either  the  consideration 


of  this  deed  was  so  grossly  inadequate  as  to 
shock  the  conscience  of  a  court  of  equity, 
as  to  prevent  said  plaintlfF  in  error  from 
evoking  equitable  principles  on  his  behalt 
or  It  was  understood  that  he  purdtased  said 
lands  subject  to  the  liens  of  the  mortgages 
thereon,  which  amounted  to  approximately 
$4,000.  No  witness  testified  that  the  lands 
at  the  time  of  the  purchase  by  him  were  wortlL 
less  than'  $3,400  and  a  majority  of  the  wit- 
nesses fixed  'their  value  there<nt  at  from 
$7,000  to  $8,000. 

[S]  At  the  time  of  tbe  purdiase  Holbrook 
was  charged  with  knowledge  of  the  exist- 
ence of  these  mortgages  by  reason  of  their 
having  been  recorded,  and  no  doubt  had 
personal  knowledge  of  their  existence.  But, 
aside  from  this  consideration,  Holbrook  is  In 
no  position  to  urge  the  question  of  fraud  in 
the  execution  of  said  notes  and  mortgagee. 
They  were  made  by  Theodore  Qr&yaoa,  were 
payable  to  Pratt,  Emd  tbe  amount  thereof  un- 
doubtedly, entered  into  the  conslderattoD  for 
the  purchase  of  said  lands  by  Holbrook.  He 
did  not  acquire  title  until  after  their  execu- 
tion and  delivery.  Therefore  the  title  he 
acquired  was  subject  to  the  amount  thereof. 
No  representations  were  made  to  him  by 
Pratt  concerning  \  the  aubject-^natter  of  the 
notes  and  mortgages  at  the  time  of  the  pur- 
chase, nor  did  he  rely  upon  the  representa- 
tlona  made  to  Grayson,  nor  alter  his  position 
to  his  prejudice  In  the  matter  by  reason  of 
any  representations  made  by  Pratt  to  Gray- 
son. Not  having  been  deceived  In  any  way, 
nor  defrauded  by  reason  of  any  matter  enter- 
ing Into  and  forming  a  part  of  the  considera- 
tion for  the  notes  and  mortgages,  but  having 
purchased  tbe  premises  subject  to  the  liens 
created  by  said  mortgages,  be  Is  not  in-  a  po- 
sition to  complain  of  the  fraud,  if  any,  prac- 
ticed by  Pratt  upon  Grayson.  12  R.  C.  L. 
pp.  824,  see ;  20  Cyc.  p.  SO ;  Hamilton  v.  Ml- 
hills,  92  Wash.  675, 169  Pac.  887;  1  Elliott  on 
Cont  p.  126. 

Our  recording  statute  (section  1155,  R.  Tj. 
1910)  reads  as  follows: 

"Every  conveyance  of  real  property  acknowl- 
edged or  approved,  certifled  and  recorded  as  pre- 
scribed by  law 'from  the  time  it  is  filed  with 
the  register  of  deeds  for  record,  is  constructive 
notice  of  the  contents  thereof  to  subsequent 
pordiasets,  mortgagees,  incumbrancers  or  cred- 
itors." 

This  statute  applies  to  real  estate  mort- 
gages. 27  Cyc.  1155,  note  14,  and  cases  cited. 
In  the  case  of  Cornish,  v.  Woolverton,  32 
Mont  456,  81  Pac.  4,  108  Am.  St  Rep.  598, 
it  was  held  that  a  mortgage  was  a  convey- 
ance within  the  meaning  of  recording  laws, 
and  that— 

"Wher^  after  the  assignment  of  a  mortgage 
had  been  recorded,  a  purchaser  from  the  mort- 
gagee paid  the  debt  to  the  assignor,  which  eX' 
ecuted  a  release,  a  subsequent  purcbaacr  fron 
tbe  person  who  paid  the  mortage  was  charged 
with  notice  that  the  assignor  had  no  power  to 
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execute  tiie  release,  ud  hence  waa  not  a  pnr- 
cbaier  for  value  free  from  Lacumbrances.** 

In  Oie  case  of  Stark  et  al.  t.  Klrfcly  et  aU 
128  Mo.  Aw-  3S3, 108  &  W.  626,  it  Was  said: 

"Under  Rev.  St  1889,  |  924,  providing  that 
written  instruments  ftSecting  land,  when  cer- 
tified and  recorded  as  tberelDbefore  prescrib- 
ed, shall,  from  the  time  of  filing  for  record, 
impart  notice  to  all  penona  of  the  contsnts, 
and  that  snbeeqnent  purchasers  bhall  be  deemed 
to  purchase  vith  notice,  plaintiffs,  in  an  action 
to  enforce  equitable  mortgagee  against  the  mort- 
gagor's  purchasers,  proved  that  the  purchase 
vas  made  with  knowledge  of  their  rights  by 
showing  that  the  contracts  sued  on  had  been 
signed,  acknowledged,  and  recorded  before  de- 
fendants' purchase." 

We  think  that  the  cases  cited  are  In  point, 
and  that  the  principles  announced  are  aih 
pllcable  to  the  situation  disclosed  by  tlie  rec- 
ord in  iltls  case.  We  have  aatnined  the 
evidence,  and  we  find  that  the  Judgment  of 
the  trial  court,  holding  that  the  note  of  f3,000 
and  the  mortgage  to  secure  the  same  were 
void  as  to  the  defendants  Crittenden  Smith 
and  M.  F.  Graham  was  clearly  against  the 
weight  of  the  evidence  and  the  law. 

We  find  that  the  def^ants  Crittenden 
Smith  and  U.  F.  Graham  were  holders  In  due 
coarse  of  the  note  for  93,000  and  entitled  to 
have  the  mortgage  glvoi  to  secure  the  same 
foreclosed,  and  as  sudti  were  entitled  to  a 
Jndgment  against  Theodore  Grayson  for  the 
amount  doe  upon  said  note  Indudlnx  attor^ 
ney*8  tee,  and  to  have  the  mwtgage  foreclosed 
ujfoa  the  land  btfd  tiy  Holbrook,  subject  to 
the  liens-  of  Herbert  BL  Smith  and  Carter 
and  Casalty,  uaA  that  the  honoratde  trial 
court  was  In  errcat  in  holding  said  note  and 
mortgage  void. 

We  hara  carefully  exandned  fha  recwds 
In  this  case,  and  the  assignments  of  error  by 
the  defendant  Holbrook,  and  fall  to  find 
wherein  he  was  deprived  of  any  substantial 
right  by  Uie  actions  ot  the  trial  court;  but 
upon  the  other  hand  it  clearly  appears  from 
the  record  before  as  that  lie  was  the  prime 
mover  of  and  put  In  motion  the  condition  that 
gave  rise  to  all  the  litigation' over  the  estate 
of  the  defendant  Theodore  Grayson,  dlsdosed 
by  this  record,  and  that  someliow,  whldi  Is 
not  folly  shown,  he  was  enabled  to  secure 
the  legal  title  to  the  land  in  controv«-£cr>  but, 
however  it  may  have  been  accompllslied.  It 
is  xmfortunate,  to  say  the  least 

By  his  deed  of  June  27,  1813.  he  took  the 
same  subject  to  all  the  rights  and  equities 
of  the  plaintiff,  Herbert  E.  Smith,  and  the  de- 
fendants Carter  and  Gassity,  and  Crittenden 
Smith  and  U.  F.  Graham,  Including  the  right 
to  have  their  respective  liens  foreclosed  upon 
the  land  In  controversy,  for  tlie  respective 
amounts  due  each,  in(duding  the  13,000  note 
claimed  by  Crittenden  Smith  and  M.  F.  Gra- 
ham. 


The  Judgment  of  ttie  trial  court  as  to  the 
puitntifC,  Herbert  B.  Bmltti,  should  not  be  dia- 
turt)ed,  as  he  was  clearly  entitled  to  recover 
as  to  all  the  relief  granted  thffl^ln,  and  the 
same  Is  Ukewlse  true  as  to  the  defendants 
Carter  and  Gassity. 

The  Judgment  and  decree  awarding  to 
Orittenden  Smith  and  M.  F.  Graham  the 
sum  of  ¥787.51,  and  Garter  and  Gassity  the 
sum  of  V79.22,  as  attorney's  teea,  and  a  third 
lien  upon  the  luid  will  not  be  dtetnrbed,  and 
all  the  foregoing  Judgmoits  and  decrees  as 
rradered  will  be  affirmed. 

Ttie  defendant  Theodore  Grayson  answered 
by  general  denial,  which  was  verified,  but  up- 
on the  trial  offered  no  testimony.  It  was 
testifled  to  by  B.  M.  Pratt,  Garter,  and  Ciu> 
slty  that  the  note  for  ^,000  In  fiivor  of  Pratt, 
and  the  mortgage  securing  the  same,  were 
both  d^ed  by  Theodore  Grayson.  Qliat  part 
of  tlie  Judgment  of  tlie  trial  court  declaring 
that  the  note  executed  by  said  allottee  to 
the  defendant  Pratt,  for  93,000.  on  December 
11,  1912,  is  void,  together  wlQi  the  mortgage 
securing  the  same,  will  be  reversed,  and  this 
cause  remanded,  with  directions  to  tlie  trial 
court  to  render  judginent  in  favor  of  Crit- 
tendoi  Smith  and  M.  F.  Graham  for  the 
amount  due  upon  said  nots^  principal  and 
interest,  and  attorney's  fees,  and  declaring 
the  same  to  be  a  tliird  lien  upon  the  land  In 
nmtroversy,  and  for  fwedonsre  of  (he  mort- 
gage 


PBTOB  T.  WBSTEBN  PAYING  Ca  et  al. 
<No.  6222J 

(Supreme  Court  of  Oklahoma.   July  15,  1919. 
Second  Petition  for  Rehearing  Denied 
Oct  7. 1918.) 

(Byltaiua  bp  the  Oovrt.) 

1.  CoNErrrrunoNAi.  law  <8=5251— "Due  pro- 

CBsa  or  law"  deuhbd. 
By  "due  process  of  law^  Is  meant  an  o^ 
derly  proceeding,  adapted  to  the  natttre  of  the 
case,  before  a  tribunal  having  jurisdiotion, 
whidi  proceeds  upon  notice,  with  an  opportuni- 
ty to  be  heard,  with  full  power  to  grant  relief. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due  Pro- 
cess of  LawJ 

Z  Constitutional  uw  «=>204,  209,  201  — 

FOUBTEENTn  AUBNDUBHT  NOT  LIMITATION 
ON  POLITICAL  ANO  LEQISLATIVK  BIQHTS  OF 
BTATXS. 

The  Fourteenth  Amendment  to  the  federal 
Constitution  is  not  a  limitation  npon  the  rights 
of  the  several  states  exercising  such  powers  as 
are  politicol  and  legislative  in  their  nature,  and 
does  not  control  the  procedure  aSeetlng  the 
rights  of  citizens,  so  long  as  the  fundamental 
principles  wliich  inhere  in  due  process  of  law 
are  obiserved. 


^ssFor  other  casei  see  same  topic  and  KBT-NUMBBR  In  all  Kev-Numbered  Dlsesta  and  Indexes 
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8.  MVHICIPAI.  COKPOBATIONS  «S9294(2>— t>B- 
nCRHHTATIOK  OF  HECKBBITT  TO  PATB  STBEET 
DOES  HOT  BEQUIBE  KOnOX  TO  ABUTTING 
0WRES8. 

The  powers  cooferred  npon  the  Aty  offidals 
by  section  7,  art  10,  of  the  GcmstitatiOD  of 
this  Btate,  and  lection  723,  &i7der'«  Comp.  Laws 
1900,  to  determine  whether  a  certain  street 
riiall  be  paved,  being  political  and  legislative  in 
its  nature,  a  citizen  whose  property  rights  are 
affected  thereby  is  not  entitled  to  a  notice  and 
hearing  before  determining  to  make  the  im- 
provement on  the  question  of  whether  bis  prop- 
erty will  be  benefited  thereby. 

4.  CONSTITUTIONAI.  LAW  9=}28&— MUNICIPAL 
C0BF0BATI0N8       ^^290  —  'WHERE  PROTEST 
FILED  TO  DETEBMINATION  TO  FAVK  STREET, 
NOTICE  OV  HEABINO  ITECESSABT. 
SecdoD  726,  Snyder's  Comp.  Laws  1909. 
proTlding  for  a  notice  and  hearing  before  the 
city  offidals,  with  full  power  to  grant  relief, 
meets  all  the  fnndamental  reqnireineiits  iDher* 
ing  iD  dne  procasi  of  law;  and  whwe  a  protest 
and  objeethm  fa  filed  as  therelii  provided  for, 
it  Is  tho  dutr  of  the  dtr  officii  to  bear  and 
determine  tbD  sam^  and  not  act  arbitrarily  and 
cspridonaly. 

6.  Muiticipal  oobpokatxonb  <=»297  —  Pro- 
test TO  patsmimt  or  btbbbt,  that  OWIVXtfB 

PBOPBBTT  NOT  BEHXnXED,  IHSUmOIBHT. 

An  objection  filed  with  the  dty  oflldals  up- 
on the  ground  the  property  of  the  pbjector  is 
not  benefited  is  not  each  as  is  contemplated  by 
the  statute;  that  question  being  peculiarly  the 
prerogatiTe  of  the  d^  offidals  under  the  law. 

6.  Mdhicipal  oobpobationb  «ss»488.  489(10) 

— ABtnmiO  OWREI  NOT  UAXJKO  FBOTEBT 
TO  PA  YIN  O  AS801IBO  TO  BATE  AOOXFTED  BBN- 

Krrn. 

A  penon  with  knowledge  that  iMVlng  is  be- 
ing dona  with  tba  Intention  of  levying  a  special 
tsi  upon  his  property  abutting  thnwn  to  pay 
for  the  same,  and  knowingly  receiving  the  bene- 
fits, without  making  proper  protest  to  the  city 
officials,  will  be  deemed  to  have  ratified  and 
accepted  such  benefits,  and  is  estopped  to  deny 
the  same,  except  he  may  invoke  equitable  relief, 
where  there  has  been  irr^larlty  extending  to 
jurisdiction. 

7.  Municipal  cobporations  «=3513(7)— Pe- 
tition TO  ENJOIN  EXCESSIVE  PAVING  ASSESS- 
MENT, NOT  TENDEBINQ  PBOPEB  TAX,  INBUF- 
FICTENT. 

A  petition  for  injunction  against  an  exces- 
rive  assessment  for  paving,  which  fails  to  allege 
the  amonnt  of  benefit  and  confessing  a  willing- 
ness to  pa7  for  the  same.  If  any  part  of  the  as- 
sessment against  the  owner's  land  is  valid,  fails 
to  state  a  cause  of  action  calling  for  injunctive 
relief. 

CommlsslonerEf  Opinion,  Division  No.  3. 
Error   from  District  Court,  Oklahoma 
CoDiity ;  W.  B.  Taylor,  Judge. 

Butt  li7  D.  O.  Frror  against  the  'Western 
Paving  OcHDpany  and  others.  Judgment  for 
defendants,  and  plaintUt  bringB  error.  Af- 
firmed. 


Everest  A  Campbell  and  S.  A.  Horton,  all 
of  Oklahoma  City,  for  plaintiff  fn  error. 

B.  D.  Shear,  A.  T.  Boys,  and  O.  A.  Paul, 
all  of  Oklahoma  City,  for  defendants  in  error. 

SPRINGER,  a  The  partlefl,  occupying 
the  same  relative  posiUra  In  tills  court  aa  in 
the  court  belov,  will  be  retened  to  as  plalfl- 
tiff  and  d&rendant  The  plaintiff  Instituted 
this  action  against  the  defendants  to  enJMn 
the  dty  ttom  issuing  street  Improrement 
bonds  and  certifying  a  special  Omemtumt 
tax  to  th^  county  treasurer  of  Oklahoma 
county  tor  pavins  Roblnaoa  amine,  from 
Ash  street  to  Avenue  Q,  In  OklaluHna  City, 
and  to  quiet  fals  title  to  the  land  described 
In  lilB  petition.  TbB  effect  of  the  suit  Is  to 
enjoin  the  o^ectlon  of  aaseasments  levied 
for  tiie  improvement  of  tbe  street 

[1]  It  is  dalmed  by  tbe  plaintiff  that  the 
acts  of  tbe  dty  officials  are  illegal  and  Told, 
because  the  antbwity  tbey'  asmmed  to  ex- 
ercise under  tlie  law  amounts  to  a  cmflsca- 
ttm  of  bis  proffBrtg  wltbont  due  ^ooess  of 
law,  and  themSon  the  statute,  by  virtue  of 
wbtcib  the  dty  took  actira,  is  void.  It  bas 
bem  nld  ttiat  the  term  '^m  process  of  law" 
Is  dlficQlt,  If  not  ImiwBdUe,  to  define,  so  as 
to  be  foil,  conqilete^  accurate^  apiwoprlate. 
and  comprehensive  under  all  drcrnnstances; 
and  our  invesUgatlai  of  tbls  subject  has 
cMumitted  08  IrrevocaUy  to  tbe  conduslMi 
that  a  deflnltion  of  t3ie  phrase  compi^iend- 
ing  every  permissible  exertloa-  of  power,  af- 
fecting  private  rl^ts  and  excluding  audi  as 
are  forbidden,  may  never  be  given.  In  the 
case  of  Charles  A.  Wllblte  et  al.  t.  Lee  Cmce 
et  aL.  No.  8814, 172  Pat  962  (not  yet  official- 
ly reported),  this  court  deftoed  due  process 
of  law  to  be: 

"By  due  process  of  law  ts  meant  tiie  enforce- 
ment of  right  or  prevention  of  wrong,  before 
a  legally  constituted  tribonal  having  jurisdif^ 
tion  over  the  class  of  cases  to  whicb  the  one  in 
question  belongs,  with  notice  to  the  party  upon 
whom  the  law  exhausts  itself,  or  apon  whose 
propMty  rights  it  operates,  with  an  opportnnity 
to  appear  and  he  heard  in  Ms  own  defense." 

This  deflniUon  however,  is  not  soffldently 
coniprdienslve  to  eratwace  wlttiin  its  scope 
all  cases,  because  the  deflnltloa  in  each  case 
depends  not  so  much  up<m  the  quality  of  the 
act  as  npoa  the  relation  tjit  tbe  particular  law 
authorizing  It  to  the  fundamental  law  wblcb 
limits  the  power  of  the  law-making  body. 
Due  process  aC  law  must  be  understood  to 
mean  law  in  the  regular  course  of  adminis- 
tration through  tribunals,  according  to  those 
rules  and  forms  which  have  been  established 
for  the  protection  of  private  rights  and  the 
prevention  of  Injustice  and  wrong.  Kennard 
V.  Louisiana,  82  U.  S.  480,  28  L^  Ed.  478. 
It  also  means  such  an  exercise  of  the  powers 
of  government  as  the  settled  maxims  of  the 
law  permit  and  sanction,  and  under  sudi 
safeguards  tor  the  protectlrai  ot  private 
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rights  as  tbeee  maxims  prescribe  for  the 
class  ot  cases  to  which  the  one  in  question 
bel<mg8.  Wxtlsen  t.  Board  of  Superrlsors  of 
San  Francisco,  101  Cal.  15,  35  Pac.  353,  40 
Am,  St  R^.  17 ;  Water  Com'rs  of  Norwich 
r.  JohDSOO.  86  Conn.  151,  84  AU.  727,  41  U 
R.  A.  (N.  S.)  1024. 

[2]  'the  plaintiff  invokes  the  conatltation- 
al  limitations  of  this  state  and  also  the 
Fifth  and  Fourteenth  Amendments  to  the 
Conatltntlon  of  the  United  Statee,  and  on 
general  principle  every  citizen  Is  entitled  to 
the  protection  afforded  by  these  fundamental 
provisions  of  liberty  and  Justice  which  lie 
at  the  base  of  all  oar  dvil  and  political  in- 
stitutions. The  Constltntlon  makes  no  pro- 
vision for  the  application  of  principles  for 
the  purpose  of  determining  whether  there  has 
been  due  process  of  law  in  a  particular  case ; 
but  there  are  certain  immutable  principles 
which  inhere  in  the  very  Idea  of  free  govern- 
ment, which  no  state  can  ignore.  The  term 
"due  procesa  of  law"  Includes  all  the  steps 
essential  to  deprive  a  person  of  life,  liberty, 
or  property.  It  includes  all  the  forms  and 
acts  essential  to  its  application  and  to  give 
effect  to  it.  and  in  determining  whether  the 
requlremetat  has  been  observed  r^ard  must 
be  had  rather  to  the  substance  than  the 
form.  But  In  Its  most  accepted  and  best 
understood  application,  due  process  of  law 
simply  means  a  general  and  public  law 
operating  equally  on  all  persons  in  like  cir- 
cumstances. It  does  not  mean  a  partial  law 
operating  upon  the  rights  of  a  particular 
person,  or  exhausting  its^  upon  liis  life, 
liberty,  or  property  in  a  way  in  which  the 
same  rights  of  ail  persons  in  like  circum- 
stances are  not  affected.  The  law  must  em- 
brace and  afFect  the  rights  of  ail  persons  in 
like  circumstances  equally,  and  the  law  must 
be  Just  and  reasonable,  and  not  arbitrary  and 
capricious.  It  is  a  denial  of  due  process  of 
law  to  single  out  an  Individual  of  &  particu- 
lar class  and  hamper  him  with  the  Imposi- 
tion of  restraint,  not  borne  by  all  members 
of  the  same  class  or  community  at  large.  A 
law  operating  and  exhausting  itself  upon  the 
rights  of  a  particular  person,  denying  him 
rights  that  are  enjoyed  by  other  persons  in 
the  community  as  a  whole,  must  fall,  as  It 
denies  equal  protection  of  the  law.  The  in- 
dispensable elements  of  due  process  of  \a.Vf 
are  an  investigating  tribunal,  with  full  pow- 
er to  hear  and  determine  the  subject-matter 
of  the  controversy,  notice  to  appear,  and  an 
opportunity  to  be  heard  respecting  the  mat- 
ters in  dispute.  A  law  which  requires  notice 
to  be  given,  and  attords  the  right  to  be 
heard,  with  ample  opportunity  to  present  all 
the  evidence  and  argument  wliich  the  parties 
deem  important  before  Judgment,  Is  ail  that 
can  be  adjudged  vital  under  due  process  of 
law. 

Having  paused  to  consider  the  principal 
elements  of  due  process  of  law,  we  shall 
next  proceed  to  a  determination  of  their 


application.  The  phraae  "due  process  of  law" 
did  not  originate  in  the  American  system  of 
constitutional  law,  but  was  contained  in 
Magna  Charta  as  a  part  of  the  ancient  Eng- 
lish liberties.  Chapter  39,  of  that  docnmeit 
of  human  rights,  confirmed  on  tbe  1901  day 
of  June,  121B,  declared  that — 

"No  free  man  shall  be  taken,  or  imprisoned, 
or  disseised,  or  outlawed,  or  e^ed,  or  anywise 
destroyed ;  nor  shall  we  go  upon  him,  nor  send 
upon  him,  but  by  tbe  lawful  Judgment  of  hit 
pean  or     the  law  of  tiie  land." 

It  Is  evident  the  provision  was  Intended 
to  secure  the  subject  against  the  arbitrary 
action  of  Qie  crown.  This  principle  came 
from  England,  and  being  not  unsuited  to  our 
personal,  political,  and  dvll  rights,  was  in- 
grafted into  the  Constitution  of  the  United 
States  by  the  Fifth  Amendment,  and  was  In- 
tended as  a  limitation  upon  the  powers  of 
Congress,  and  the  Fourte^th  Amendment 
was  intended  as  a  limitation  upon  tbe  pow- 
ers of  the  several  states  by  legislative  mact- 
ment  to  encroach  upon  the  acknowledged 
rights  of  cjtlzens.  So  In  giving  elfect  and 
application  to  the  phrase  "due  proc^  of 
law/*  which  la  held  to  be  equivalent  to  the 
phrase  "the  law  of  the  land,"  the  courts  of 
last  resort  of  this  country  have  looked  to  the 
Ehigllsh  def:isionB  for  enUgbtenment  and  un- 
derstanding. Dent  v.  West  Virginia,  129  U. 
S.  114,  9  Sup.  Ct  231,  82  L.  Ed.  623;  Murray 
V.  Hoboken  U  &  I.  Co.,  18  How.  272,  15  L. 
Ed.  372 ;  Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L,  Ed.  616,  Our  courts  have  held  it 
to  mean  the  general  body  of  the  law,  common 
the  statutory  enactment,  that  was  in  exist- 
ence at  the  time  the  Constitution  took  effect 
Martin  v.  Diz,  52  Miss.  63,  24  Am.  Rep.  661 ; 
State  V.  Loomis,  115  Mo.  307,  22  S.  W.  350. 
20  L.  R,  A.  789.  The  law  of  the  land  means 
the  law  of  the  state  In  which  the  proceed- 
ing is  instituted. 

The  prohibition  of  the  federal  Constitu- 
tion does  not  mean  that  a  state  must  ob- 
serve the  due  process  of  law  of  another  state 
over  which  it  has  no  control.  The  guaranty 
of  due  process  of  law  does  not  of  Itself  nec- 
essarily require  a  trial  by  Jury  in  all  cases. 
It  is  not  denied  simply  because  no  appeal 
is  provided  for;  one  hearing  being  deemei^ 
sufficient  to  meet  its  requirements.  Pitts-{ 
burg,  etc,  v.  Backus,  154  U,  S.  421,  14  Sup.1 
Ct  1114,  38  U  Ed.  1031 ;  Reetz  v.  Michigan,' 
188  U.  S.  505,  32  Sup,  Ct  390,  47  L.  Ed.  663. 
It  Is  not  denied  simply  because  actual  per- 
sonal notice  is  not  given  in  all  cases;  except 
where  Judgment  purely  in  personam  is 
sought,  constructive  service  being  hdd  suffi- 
cient. Hagar  v.  Reclamation  Dlst  No.  108, 
111  U.  S.  701,  4  Sup.  Ct  663,  28  L.  Ed.  669 ; 
Lent  v.  Tillson,  140  U.  S.  316,  11  Sup.  Ct 
825,  36  L.  Ed,  419;  Paulsen  v.  PorUand. 
140  U.  S.  30,  13  Sup.  Ct.  750,  37  Jj.  Ed.  673. 
The  constitutional  right  to  a  bearing  does 
not  exist  in  all  classes  of  cases,  where  rigtita 
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of  IndiTldtials  are  affected  or  interfered  wltb 
by  offldal  action  or  procedure.  All  questions 
which  sre  political  in  their  nature  and  lie 
within  the  legislative  province  may  be  de- 
termined without  notice  or  hearing.  The 
power  to  exercise  the  right  of  eminent  do- 
main, and  all  qnestlons  of  taxation,  and  the 
question  wliether  a  particular  work  shall  be 
done,  or  improvements  of  a  public  nature 
shall  be  made,  or  partlcalar  property  taken 
by  the  duly  constituted  authorities,  furnish 
splendid  Illustrations  of  cases  in  which  the 
owner  is  not  entitled  to  a  hearing  as  a 
matter  of  right.  Board  of  Water  Oom'ra  of 
Norwich,  V.  Johnson,  86  Conn.  ISl,  84  AtL 
727,  41  Ll  B.  A.  (N.  S.)  1024;  Wulzen  v. 
Board  of  Saperrlsors,  101  OaL  15,  35  Pac. 
353,  40  Am.  St  Rep.  17,  and  cases  therein 
cited. 

Wblle  ordinarily  the  constltntlonal  require- 
ment as  to  due  process  of  law  Implies  a  for- 
mal Judicial  proceeding,  It  la,  however,  well 
settled  that  this  is  not  Indispensable  to  such 
a  proceeding.  It  is  not  a  denial  of  due  pro- 
cess of  law  for  commissioners  and  boards 
to  exercise  administrative  powers  when  ex- 
ecuting statutory  enactment  affecting  the 
rightH  of  dtlzens,  bo  long  aa  they  observe 
the  fundamental  prlndples  which  Inhere  in 
due  process  of  law.  Palmer  v.  McMahou, 
333  U.  S.  660.  10  Sup.  Ct.  324,  33  L.  Ed.  772 ; 
I>ublic  Clearinghouse  v.  Coyne,  194  U.  S.  497, 
24  Snxk  Gt  789,  48  U  Bd.  1092;  Japanese 
Immigrant  Case,  189  U.  S.  86,  23  Sap.  Ct. 
Oil,  47  li.  Ed.  721. 

In  determining  what  is  doe  process  of  law, 
we  must  observe  the  object  of  the  taking, 
and  as  to  wbettaer  the  right  Is  exravlsed 
nnder  the  taxing  power,  or  of  nalnttit  do- 
main, or  the  power  of  making  assessments 
for  local  improvemente.  If  the  proceedliig 
is  fbund  to  be  suitable  or  permissible  in  the 
special  case,  it  mnst  be  adjudged  to  be  due 
process  of  law.  Davidson  v.  New  Orleans, 
supra,  Wulzen  v.  Board  of  Supervisors,  sa- 
pra,  and  cases  therein  cited. 

We  have  already  observed  that  the  Fifth 
Amendment  to  the  federal  Constitution  was 
adc^ted  as  a  limitation  upon  the  powers  of 
CoogresSi  and  that  the  Fourteenth  Amend- 
ment was  adopted  as  a  limitation  upon  the 
powers  of  the  several  states;  but  that  pro- 
vision does  not  control  mere  forms  of  pro- 
cedure in  state  courts  or  regulate  practice 
therein,  nor  is  It  designed  to  regulate  errors 
in  the  administration  of  the  law  not  involv- 
ing Jarlsdiction  of  the  subject-matter  of  the 
controversy  or  of  the  parties.  Hogar  v.  Re- 
clamation DIst.  No.  108,  supra;  Dent  v. 
West  Virginia,  129  U.  S.  114,  9  Sup.  Ct  231, 
32  L.  Ed.  623;  Merchant  v.  Pa.  E.  Co.,  153 
U.  S.  S80;  14  Spp.  Ct  894,  38  li.  Ed.  751; 
Japanese  Immigration  Case,  supra. 

[M]  Bavliv  noticed  the  fundamental  prin- 
ciples and  their  aivllcatton  of  due  process 
of  law,  we  shall  next  proceed  to  the  inquiry: 
la  the  statute  va&er  whidtt  the  dty  author- 


ities proceeded  void  because  by  exercising 
the  powers  therein  conferred  the  plaintiff's 
property  was  taken  wlthont  due  process  of 
law,  because,  forsooth,  the  cost  of  the  pav- 
ing amounts  to  fl3,467,  and  the  pr(^rty 
was  not  worth  to  exceed  $7,600,  and  because 
the  statute  does  not  require  property  to  be 
assessed  according  to  benefits,  and  does 
not  provide  for  time,  place,  or  tribunal  to 
hear,  pass  on,  and  determine  benefits.  By 
section  723,  Snyder's  Comp.  Laws,  1909,  the 
Legislature  conferred  upon  the  dty  officials 
the  power  to  determine  whether  the  paving 
should  be  done,  and  by  conferrii^  such  func- 
tions  upon  the  dty  officials  the  Legislature 
was  exercising  Its  undoubted  political  and 
I^lslative '  powers,  and  therefore  the  pru- 
dence or  Imprudence  of  resolving  ni>on  and 
determining  to  order  the  paving  can  have  no 
controlling  Influence  here,  so  long  as  the  nec- 
essary requirements  of  the  statutes  are  ob- 
served. Wulzen  V.  Board  of  Supervisors, 
supra,  and  cases  above  cited.  This  same 
section  provides  for  the  publication  of  the 
resolution,  which  was  done,  and  no  protest 
was  filed,  which  a  majority  of  the  parties, 
whose  vtapetty  was  affected,  had  a  right  to 
do.  Section  724  provides  that  land  front- 
ing or  abutting  upon  the  Improvement  shall 
be  charged  with  Qie  cost  thereof.,  Section 
726  provides  for  an  estimate  of  the  cost  to 
be  made  by  the  engineer  and  letting  the 
contract.  Section  726  provides  for  the  ap- 
pointment of  the  board  of  ai^ralsers  to  ap* 
praise  and  apportion  the  benefits  to  the  sever- 
al lots  and  tracts  of  land,  and  provides : 

*****  When  said  report  shall  have  bees 

so  returned,  the  mayor  and  council  shall  appoint 
a  time  for  holding  a  session  on  some  day  to 
fixed  by  them  to  hear  any  cqmplainta  or  objec- 
tions  that  may  be  made  concerning  the  appraise- 
ment end  apportionment  as  to  any  of  such  loti 
or  tracts  of  land,  and  notice  of  such  session  shall 
t>fl  published  by  the  city  clerk  in  five  successive 
issues  of  a  daily  newspaper  or  two  issues  ef  a 
weekly  newspaper  published  and  of  general  cir- 
culation in  said  dty  and  the  time  fixed  for  said 
hearing  shall  not  be  less  tt^an  five,  nor  more  tiban 
ten  daya  from  the  last  publication.  The  mayor 
and  council  at  said  session  shall  have  the  power 
to  review,  and  correct  said  appraisement  and 
apportionment  and  to  raise  or  lower  the  same, 
as  to  any  lots  or  tracts  of  land  aa  they  sliaU 
deem  just,  and  shall,  by  resolution,  confirm  the 
same  as  so  revised  and  corrected  by  them 
•  *  * " 

Thus  It  Is  seen  that  the  statute  does  make 
provision  for  fixing  a  time,  the  giving  of 
notice,  and  the  hearing  of  complaints  by  the 
dty  <^dalB,  with  foil  power  to  grant  relief. 
But  it  Is  urged  that  no  provision  is  made 
for  a  hearing  ui>on  the  question  of  benefit 
befcMre  or  after  the  contract  Is  let.  Under 
ttie  authorities  above  dted,  this  is  quite  be- 
side the  question ;  the  Legislature,  in  the 
exercise  of  its  political  and  legislative  pow- 
er^ having  left  that  question  to  the  dty  au- 
thorities for  their  determination.  Frendi  et 
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al.  T.  Barber  Asphalt  Pav.  Oa,  181  U.  S.  824, 
21  Sup.  Ct.  625,  45  L.  Ed.  879;  Lw  &  N.  B. 
Co.  T.  Pav.  Co..  197  U.  &  430,  25  Sup.  Ct  466, 
49  U  Bd.  819;  Obi.  R.  Oo.  T.  Sevems  Pav. 
Co.  et  al.,  170  Pac  216. 

After  the  appraisers  have  appraised  and 
apportioned  the  benefits  aad  filed  their  re- 
port, the  city  authorities  are  required  to 
at^oint  a  time  for  holding  a  session,  and 
publlah  notice  thereof,  at  which  time  they 
shall  hear  any  complaints  or  objections  that 
may  be  made  concernlog  the  appraisement 
and  apportionment  as  to  any  of  the  lots  or 
tracts  of  land. 

Th6  city  authcoltles  are  given  foil  power 
to  correct  any  appraisement  or  apportion- 
ment, by  raising  or  lowering  the  same,  as  the 
facts  may  Justify.  Snch  proceeding  meets 
all  the  requirements  of  due  process  of  law. 
Of  course,  the  <itj  authorities  cannot  act 
arbitrarily  or  capriciously  In  reTislng  the 
appraisement  and  apportionment.  Every  re- 
quirement of  the  statute  was  strictly  follow- 
ed in  this  case.  The  plaintiff  never  filed  such 
complaint  or  objection  as  Is  contemplated 
by  the  statute.  The  objection  was  based 
upon  the  ground  that  his  property  was  not 
baiefited  in  any  manner,  when  he  could 
complain  and  object  only  to  the  aM>raisement 
and  apportionment  of  the  benefits.  Weaver 
V.  City  of  Chlckasha,  36  Okl.  226,  128  Paa 
305.  But  the  plaintiff  is  In  no  position  to 
now  (AJect  to  paying  for  the  paving.  This 
record  discloses  that  at  the  time  he  made 
his  first  objection  the  work  was  practically 
done;,  He  made  no  effort  and  took  no  step 
to  prevent  the  work  until  after  completion 
thereof,  and  it  is  no  longer  an  open  question 
In  this  Jurisdiction  that  one  who  stands  by 
and  permits  work  of  a  public  nature  to  be 
done,  which  benefits  his  property,  is  estopped 
from  asEerting  any  irregularity  in  the  pro- 
ceedings and  denying  that  his  property  was 
benefited  thereby.  Kerker  v.  Bocher,  20  Okl. 
729,  95  Pac.  081;  Weaver  v,  Chlckasha,  36 
OkL  226,  128  Pac.  305. 

[7]  No  allegation  is  made  that  the  assess- 
ment is  void  because  of  a  failure  by  the  city 
authorities  to  observe  the  necessary  require- 
ments of  the  statute.  It  is  obvious  that  the 
plaintiff  received  some  benefit,  and,  while 
under  the  recent  holding  by  this  court  In 
the  case  of  Durant  et  at  v.  Stanfield  et  al. 

(No.  9039)  1S5  Pac   ,  (not  yet  ofllclaUy 

reported),  it  was  not  necessary  for  the  plain- 
tiff to  offer  to  do  equity  before  Invoking  the 
aid  of  equity,  It  was,  nevertheless,  necessary 
for  him  to  allege  and  confess  a  willingness 
to  pay  the  amount  that  was  legal  and  just 
before  he  could  state  a  cause  of  action.  If 
any  part  of  the  assessment  against  his  land 
was  valid,  he  was  not  entitled  to  the  relief 
sought  until  he  had  paid  or  offered  to  pay 
such  part  as  Is  valid.  Jenkins  T.  Okla- 
boma  aty,  27  Okl.  230,  111  Pac.  941. 

We  have  noticed  the  contention  of  the 


plaintiff  that  by  provision  of  section  817, 
Snyder's  Comp.  Laws,  tracts  of  land  In  ex- 
cess of  40  acres  shall  not  be  subject  to  city 
taxes.  It  Is  a  sufficient  answer  to  this  con- 
tention to  say  that  assessments  for  special 
benefits  conferred  upon  land  Is  not  a  city  tax 
within  the  contemplation  of  the  statute. 

It  is  claimed  that  the  street  running 
through  the  plalntlCTs  land  was  originally 
dedicated  for  a  county  highway,  and  there- 
fore, when  the  property  was  taken  into  the 
dty,  the  purpose  for  which  the  road  was 
dedicated  ceased,  and  it  reverted  to  the  plain- 
tiff, and  it  became  necessary  for  the  dty 
authorities  to  take  the  property  by  condem- 
nation proceedings.  This  contention  Is  not 
tenable.  When  the  property  of  the  plaintiff 
was  taken  Into  the  city,  all  dedicated  roads 
and  highways  through  it  became  the  streets 
of  the  city. 

We  find  no  error  in  the  record  prejudicial 
to  the  rights  of  the  plaintiff,  and  the  Judg- 
ment of  the  lower  court  is  therefore  affirmed. 

PBB  CUBIAM.   Adopted  in  whole. 


WESTEBN  SILO  CO.  ▼.  COUSINS. 

(No.  9292.) 

(Supreme  Court  of  Oklahoma.    Sept.  9,  1019. 
Behearing  Denied  Oct.  14,  1919.) 

(S^Ualtut  »y  the  Court,) 

1.  Sales  4=9439,  442(2)— Mkasubb  ot  dau- 
aqbs  vob  bbkaob  of  wabkahtt  as  to  <iua]^- 

ITT. 

In  a  soit  on  a  note  for  tiie  pnrcliaae  price 
of  persDnal  property  where  the  maker  of  the 

note  pleads  as  a  defense  a  breadi  of  warranty 
as  to  quality,  the  measure  of  damages  for  the 
breach  is  the  difEereoce  between  the  value  of  the 
article  as  it  was  warranted  to  be  and  its  actu- 
al value,  and  in  such  case  the  burden  Is  upon 
the  defendant  to  prove  the  breach  of  warrantj 
and  the  amount  of  the  damages. 

2.  Appeal  and  bbbob  4=>171(3)— Tiieobt  ow 
defense  of  beeach  of  wabeantx  not  to 
be  cbanqed  on  appeal. 

Where  plaintiff  sues  upon  a  promissory  note, 
and  the  defendant's  answer  admits  the  ezecu- 
tioQ  of  the  note,  and  sets  up  as  a  defense  there- 
to a  breach  of  a  contemporaneoua  parol  agree- 
ment of  a  warranty  of  fitness,  and  prays  that 
plaintiff  take  notiiing  and  that  the  defendant 
recover  damages  and  costs,  and  the-  case  pro- 
ceeds to  trial  upon  the  issues  thus  Joined,  and 
the  court  submits  the  cause  to  the  Jury,  author* 
izing  a  recovery  by  the  defendant  upon  the  the- 
ory of  a  breach  by  the  plaintiff  of  an  Implied 
warranty  only  of  the  thing  sold  by  the  plain- 
tiff, and  the  jury  returns  a  verdict  in  favor  of 
the  defendant,  held,  that  the  defendant  will  not 
be  permitted  to  urge  in  tills  court  tliat  the  dft> 
fense  of  the  defendant  was  one  for  resdsslon 
under  Bar.  Laws  Okl.  1910,  H  984,  986,  and 
where  the  answer  of  the  .del^dant  contains 
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no  ancgatkm  tbftt  Hum  wm  an  offer  to  readnd 

pnoDptir  and  to  reseore  to  the  pleintifl  within 
a  reaeooable  time  the  property  in  question. 

8.  Saub  «»237(3>  —  OwwEM  to  bbtdbn  oh 

BREACH  or  WABRAHTT  qUAXXXT  Anu 

TWO  TKABfl  TOO  LATE. 

Where  a  penon  kept  and  need  panonal 
property  for  about  2^  yeara,  and  then  (rifered 
to  return  It,  bceaun  It  was  not  aa  repzesented, 
tbe  ofFer  to  return  woa  too  late,  and  the  dday 
in  offering  to  return  waa  unreaaonnlde  aa  a 
natter  of  law. 

4.  Baim  ^»442(6, 7)— Oh  lamsa  or  bskaob 

OF  WABSAHT-r  OT  nTNESS  IHSTSUCTKIII  OH 
TOTAL  TAILUBE  Or  COKSIDBBATIOIf  KSBOB. 
Under  sections  2900,  2901.  Ownp.  Laws  1900 
(sectJODB  2S60,  2866,  Ser.  Laws  1910),  the 
detriment  caused  by  a  breach  of  warrasty  of 
the  fitness  of  personal  property  for  a  particn* 
lar  puriKNw  is  deemed  to  be  the  excess,  if  any, 
of  the  valae  wblch  the  iwraonal  property  would 
have  had  at  the  time  to  which  the  warranty 
referred,  U  it  had  been  complied  with,  over 
Its  actual  yalue  at  that  time,  together  with  a 
&iir  compensation  tor  the  Ion  incurred  by  an 
effort  in  good  faith  to  use  It  for  sudi  pnrpose. 

C  ACTKAI.    AKD    XBSOB    «=»1064(1),    1066  — 

Faxlukc  to  xnsmvat  ozr  pbofxb  mxasubb 

or  DAMAGE  nSJUOIOZAX.  XBBOB. 

lustructlooa  examined,  and  keU  to  be  prej- 
udicial to  tha  rights  of  tbe  d^endant,  in  that 
they  authorized  the  jury  to  find  that  there  bad 
been  a  total  failure  of  consideration  for  the 
notes  sued  upon,  and  that  the  proper  measure 
of  defendant's  damages  was  not  eorreetly  stated 
in  the  instructions. 

Error  from  District  Ooort,  Greer  County; 
T.  P.  Clay,  Judge. 

Action  by  the  Western  Stlo  Company,  a 
copartnership,  against  It.  Q.  Cousins.  Ver- 
dict tor  def^dant,  and  judgment  thereon, 
motion  for  dew  trial  overruled,  and  plaintiff 
brings  error.  Reversed  and  remanded  tOr  a 
new  trial. 

Wylle  Snow,  of  Coalgate,  F.  X  Leasnre, 
of  El  VotaAo,  Kan.,  and  J.  D.  Morse  and  J.  a 
WlUingham,  boOi  of  OUaboua  Oltjr,  for 
plain  tilf  In  error. 

H.  D.  Henry,  ot  Mangum,  for  defendant  In 
error. 

JOHNSON,  J.  This  Is  an  appeal  fnmi  tbe 
district  court  of  Qreer  oonnty;  T.  P.  Clay, 
Judge.  TbiB  actlm  was  bron^t  by  tbe 
Western  Silo  Company,  a  copartnership  com- 
posed of  Sid  B.  Cllft  and  Kellw  J.  Bell,  as 
^alntUf,  against  Ia  G.  Cousins  as  defendant 
A  petition  TOs  filed  on  the  24th  day  of  Octo- 
ber, 1914,  In  two  counts,  alleging  la  substance 
as  follows:  0.)  ^nutt  on  the  27th  day  of 
August,  1912,  defendant,  It.  G.  Cousins  en- 
tered Into  a  written  ctmtract  for  ttie  por- 
diase  of  a  i^o  and  cutter.  (2)  That,  pur- 
snant  to  said  contract,  defendant  on  Oie  6th 
day  of  September,  1912,  executed  two  prom- 
issory notes,  for  $335  and  (155,  respectively,, 


which  notes  were  past  due  and  unpaid. 
Prayer:  Plaintiff  prays  Judgment  for  $682, 
together  with  Interest  from  the  6tb  day  of 
December,  1914,  at  8  per  omt.  per  ancum, 
and  for  $58.21  attorney  fees. 

The  answer  of  the  defendant  was  filed  on 
the  12th  day  .of  January,  1915,  denying  gen- 
erally all  tbe  allegations  ot  the  petitions  not 
specifically  admitted,  and  setting  out  two 
affirmative  defenses  to  ea(di  count  of  the 
petition: 

"(1)  For  the  first  affirmative  defense  to 
plaintiff's  first  cause  of  action,  defendant  ad- 
mitted tbe  execution  of  the  contract  and  notes 
as  set  out  in  tbe  petition  and  alleged  the 
breach  of  a  parol  agreement  on  the  part  of 
the  plaintiff  to  erect  the  silo  and  consequent 
damage  to  the  defendant,  and  further  alleged 
that  defendant  had  the  silo  erected  at  his  own 
expense  in  a  good  and  workmanlike  manner,  and 
that  the  said  silo  so  erected  was  not  suited  to 
the  purposes  tor  which  it  was  intended,  and  that 
in  the  winter  of  1918  and  1014  it  fell  down; 
that  by  reason  thereof  there  had  been  a  fail- 
ure of  consideration  and  damage  to  the  defend- 
ant. 

"(2)  As  a  second  gronnd  of  defense  to  plain- 
tiff's first  cause  of  action,  defendant  adopted  aU 
tlie  allegations  of  his  first  ground  of  defense 
and  alleged  that  the  silo  as  assembled  and  con- 
structed by  him  in  good  and  workmanlike  man- 
ner, fell  down  In  the  winter  of  1913  and  1914, 
and  was  useless  and  unsuitable  for  the  purposes 
tor  which  purchased,  and  that  the  falling  down 
of  said  silo  was  due  to  defective  material. 

"(3)  Defendant  for  a  first  ground  of  defense 
to  plaintiS'B  seocmd  cause  of  action  allied  that 
the  note  set  out  In  llie  second  count  of  the  pe- 
tition was  given  for  the  purchase  price  of  a  cut- 
ter to  accompany  the  rilo ;  that  said  cutter  waa 
purchased  for  the  purpose  of  cutting  ensilage 
and  blowing  same  into  the  silo ;  that  there  was 
a  parol  agreement  between  the  defendant  and 
plaintiff  that  the  cutter  and  pipe  should  be 
^pped  in  time  to  put  up  a  certain  feed  crop 
in  1912;  that  plaintiff  had  failed  to  comply 
with  its  parol  agreement,  and  that  defendant 
had  been  damaged  tiiereby  to  the  extent  of  |850, 
for  which  he  prayed  damages. 

"(4)  As  a  second  defense  to  the  second  cause 
of  the  plaintiff,  defendant  adopted  all  of  the 
allegations  of  first  defense  and  further  alleged 
that  plaintiff  had  guaranteed  the  cutter  to  be 
operated  by  an  8  borse  power  engine,  and  that 
it  failed  to  perform  the  work  for  which  it 
was  purduused  and  was  worthless  for  those 
purposes,  and  by  bis  pleading  tendered  same 
to  the  plaintiff." 

On  the  1901  day  of  May.  1015,  by  consent 
of  counsel,  plaintiff  filed  an  amended  reply, 
denying  goierally  all  the  allegations  in  the 
answer,  and  pleading  that  all  the  agreements 
of  the  parties  were  specifically  set  up  In. the 
written  contract,  and  that  the  defendant  was 
estopped  to  set  up  collateral  agreements* 

The  case  came  on  for  trial  on  the  10th 
day  of  January,  1917,  and  was  tried  to  a 
jury.  The  jury  returned  a  verdict  for  the 
defendant,  and  Judgment  was  accordingly 
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nndered  thereon  od  ttae  10th  day  of  Jan- 
uary, 1817,  FlalntUTs  motion  for  a  new 
trial  was  orermled  to  which  the  plaintiff  ex- 
cepted, and  duly  lodged  their  appeal  by  writ 
at  error  In  this  court  on  Jnly  10,  1917.  The 
errors  complained  of  in  the  petlttim  filed 
herein  are  as  follows: 

(1)  The  court  erred  In  OTeruling  motion  for 
Jadtmeat  on  the  pleadingi. 

(2)  The  court  erred  in  admittlnK  testiiiuniy 
Jj.  G.  OousitiB  appearing  at  page  47  of  the  rec- 
ord. 

(8)  The  court  erred  in  admitting  testimony  of 
L.  Q.  OoubIbb  concerning  tlie  value  of  ensilage. 

(4)  The  court  erred  in  admitting  testimony 
of  O.  A.  Stubbs  concerning  the  Remmer  silo. 

(6>  court  erred  in  admitting  testimony 
of  8.  R.  Good  conceroing  the  cipadty  of  cutter. 

itS)  The  court  erred  In  admi^ng  the  testimony 
of  J.  M.  Remmer  concerning  the  Remmer  silo. 

(7)  The  court  erred  in  refusing  to  admit  the 
testimony  of  KeUer  J.  Bell  concerning  money 
paid  by  the  plaintiff  as  commiaaion. 

(8)  The  court  erred  in  refusing  to  give  special- 
ly requested  instruction  No.  1. 

(9)  The  court  erred  in  giving  general  instruc- 
tions Nos.  8,  3^,  and  4. 

(10)  The  court  erred  la  overruling  plaintiiTs 
motion  for  new  trial. 

Counsel  for  plaintiffs  In  their  brief  eay: 

"The  errors  of  which  wa  complain  go  to  the 
enfficiency  of  the  pleadiogB,  the  admission  of 
eridence,  and  the  instructions  to  the  jury.  They 
can  scarcely  be  grouped  under  any  weU-de&ned 
legal  heads,  and  we  fed  that  ttey  can  beet  be 
presented  1^  treating  the  asdgnments  of  erm 
separately.'* 

We  have  carefolly  examined  the  entire 
record  in  Uils  case,  also  hil^  of  oounsd, 
and  will  coo^der  the  assignments  of  arfw 
together,  In  so  ter  aa  we  deem  it  necessary 
to  a  pwfivt  determination  of  this  appeal. 

The  plainttfCs  brought  their  actlmi  to  re- 
cover  upon  two  promissory  notes  executed 
on  the  6th  day  <tf  September,  1912,  one  for 
the  principal  sum  of  1339,  constituting  the 
plaintiff's  first  cause  of  actlmi.  and  the  dth- 
er  for  $155,  constituting  the  t^alntUTs  second 
cause  of  action.  Go^es  of  ea<di  were  at- 
tadied  to  the  petition  and  marked  Exhibit 
B  and  Sxhiblt  G,  reqiecdTdy.  The  defokd- 
ant  in  his  answn  admitted  the  executl«i  of 
the  notes,  and  as  a  defense  to  the  iriaintlfrs 
first  cause  of  actlrai  the  def«kdant  alleged 
by  way  of  defmse  that  there  was  a  failure 
of  consideration  as  to  the  note,  in  that  the 
plaintiff  fkiled  to  furnish  a  skilled  medianlc 
aci)ualnted  with  the  cimstrnction  of  silos  to 
go  to  defendant's  farm  and  construct  and 
erect  the  sUo,  and  that  the  defendant  was 
compelled  to  and  did  onploy  competent  car- 
penters at  an  expense  of  $25  tm  their  labor 
and  board,  who  did  erect  the  silo  In  a  good 
and  worfcmanlilw  ibanner,  and  that  the  same 
was  worthless  on  account  of  defective  ma- 
terial fuml^ed  to  the  ^Intlff,  and  prayed 
that  the  plaintiff  take  nothing,  and  deC^kdaat 


have  Judgmeoit  for  $25  and  costs;  and  by 
way  of  defense  to  the  plainttfCs  secoid  cause 
of  action  the  d^^dant  alleged  a-hreac9i  of 
warranty  as  to  fitness  of  ttie  tiling  sold,  de- 
lay in  dellTfiry  thereof  in  tlme^  In  that  It 
was  understood  that  the  cutter  should  be 
shlroed  in  tbne  to  arrive  and  be  set  up,  so 
as  to  enaUe  ttie  defendant  to  preserve  Ills 
feed  crop  tm  the  year  191%  and  that  the 
cutter  failed  to  arrive  until  October  26,  1912, 
and  aftor  a  frost  had  come  and  mined  his 
crop,  and  that  the  cutter  vras  defective  and 
unfit  for  ttie  Intaided  use  for  whidi  it  was 
sold  and  warranted,  and  that  he  was  dam- 
aged by  loss  to  his  feed  crop  In  the  sum  of 
$860,  for  which  sum  he  prayed  Judgment,  and 
fOT  costs. 

The  defendant  testified:  That  he  did  not 
sign  the  notes  until  after  he  received  the  silo 
and  cutter.  Tbat  he  kept  and  used  both,  tor 
the  season  of  1012,  and  the  rilo  for  the  Bea- 
son  at  1918.  That  he  filled  fb»  sUo  with  «nr 
sUage  for  the  season  at  ISIB,  made  by  a 
cutter  belonging  to  a  Mr.  Goode^  a  neigh- 
bor, and  fed  the  ensilage  out,  and  that  next 
spring,  after  the  silo  was  envtled,  it  col- 
lapsed, ^at  he  stacked  the  material  on  the 
premises,  and  that  the  same,  together  with 
the  cutter,  wm  upMi  Ids  inemises  at  ttie  time 
of  the  trlaL  He  made  a  tender  back  in  his 
answer  of  both  the  silo  and  tiie  cutter,  And 
was  willing  that  plaintiff  shoidd  have  them. 
That  he  told  tin  collector  that  came  to  see 
him  that  he  would  not  pay  the  notes  on  ac- 
count of  the  wortiilessneas  of  the  silo  and  the 
cutter.  This  was  after  the  notes  were  due. 
That  he  wrote  the  plaintiffs  of  the  defects  In 
the  silo  and  citfter,  but  could  fix  no  date  as  to 
sudi  letters,  all  of  which  was  contradicted 
1^  witnesses  of  the  plaintiff. 

The  Issues  were  Joined  by  QUi  petltton  of 
the  plaintiff,  the  answer  of  the  defendant; 
and  the  reply  ther^  of  the  plaintiff,  as 
herdnbefore  r^erred  to,  without  any  pr^lim- 
loary  pleadings  of  any  kind  or  (Aaiacter 
b^g  Interposed  by  ^ther  party,  after  whi^ 
the  plaintiff  moved  for  Judgment  upra  the 
pleadings,  which  was  overruled  by  the  court 
and  excepted  to  by  the  plaintiff. 

(1.  S]  Counsel  for  defendant  argue  in  their 
brief  as  follows: 

"Answering  the  first  assignment  of  eriw  of 
the  plaintiff,  we  contend  tliat  defendanfe  sn- 
awer  states  a  good  cause  of  action ;  tliat  while 
I  we  admit  the  execution  of  the  DOtea  aned  upon, 
the  answer  was  duly  verified,  and  that  placed 
;  in  bsue  the  question  of  want  ct  omdderatioii 
for  the  making  and  giving  the  two  notes  sued 
I  upon,  to  the  end  that  the  ailo  and  cutter  w«« 
'  worttdess  and  of  no  value,  and  that  we  in  oar 
■  answer  tendered  them  to  the  plaintiff,  and  by 
said  teniler  we  are  within  srctions  964  and  08Qw 
'  Laws  of  Oklahoma  of  1910.  and  many  cases 
.  tiave  been  rendered  b;-  this  court  that  two  ways 
.  are  provided  in  this  state  to  rescind  a  contract  ; 
one  is  to  keep  the  pnqwrty  bought  and  su« 
'  for  damaiKS,  and  the  other  tender  the  property 
,  to  the  seller.   This  rule  is  well  settled  in  Uda 
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■tate,  and  it  Is  not  necessary  to  take  time 
of  the  court  to  cite  cases  bere  oa  this  point." 

The  sections  of  the  statute  r^erred  to  by 

counsel  are  as.  follows: 

"984.  Com*  When  Partjf  may  Be8eind.—A 
party  to  a  contract  may  leadnd  ttie  same  in  the 
ftdkiwinf  eases  only: 

*Tfrst.  If  the  consent  of  the  party  readndinsi 
w  of  any  par^  jointly  contracting  with  him, 
was  given  by  mistakei  or  obtained  through 
duress,  menace,  fraud,  or  undue  influence,  ex- 
ercised by  or  with  the  connivance  of  the  party 
u  to  whom  he  rescinds,  or  of  any  other  party 
to  the  contract  jointly  interested  with  such 
party. 

"Second.  If  through  the  fault  of  the^  party  as 
to  whom  he  resdnds  the  consideration  for  hia 
obligation  fails  in  whole  or  in  part  ' 

"Third.  If  such  consideration  becomes  entirely 
void  from  any  cause. 

"Fourth.  If  such  consideralion,  before  it  is 
rendered  to  lum,  fails  in  a  material  respect,  from 
any  cause;  or, 

"Fifth.  By  consent  of  all  of  the  other  par- 
ties." 

"980,  Duty  of  Pariv  AttempHng  Jtstciulon. 
— RcHdsslon.  when  not  effected  by  consent,  can 
be  acc(»npliBhed  only  by  the  usi^  on  the  part 
of  the.  party  rescinding,  of  reasraiBble  diliguice 
to  comply  with  the  following  rules: 

"E^rst.  He  must  rescind  promptly,  up<m  dis- 
covering the  facts  which  entitle  him  to  rescind, 
if  he  is  free  from  duress,  menace,  undue  influ- 
ence, or  disability,  and  is  aware  of  his  right  to 
rescind;  and, 

"Second.  Be  most  restore  to  the  other  party 
mrything  of  value  which  he  has  received  from 
him  under  die  contract;  or  must  offer  to  re- 
store the  same,  upon  condition  that  such  .party 
Shan  do  likewise,  unless  the  latter  is  nnaUe,  or 
positively  refuses  to  do  so." 

From  an  examination  of  tbe  record  we  are 
of  the  K^Inion  that  counsel  foe  defendant 
ere  not  in  a  position  to  urge  that  the  de- 
fuse pleaded  below  was  one  in  equity  fior 
tbe  rescission  at  the  contracts  entered  Into 
with  the  plaintiff,  for  the  reascoi,  'first,  that 
the  answer  of  Ute  defendant  is  not  capable  of 
being  construed  as  one  for  readsslon,  in  that 
It  contains  no  all^atlon  that  there  was  an 
offer  to  rescind  promptly  and  to  restore 
wIQUn  a  reasonable  time  tbe  property  in 
qoestioa  to  the  plaiatifl.  Tba  answer  ad- 
mits the  execution  of  the  contract  oa  be- 
half of  the  defendant  and  that  the  offer  to 
restore  was  first  made  in  the  answer,  whidi 
was  filed  long  after  the  notes  sued  npon  be- 
came due,  and  after  plalntifBs  had  filed  their 
action  to  recover  uptm  the  notes.  The  answer 
by  allegations  shows  <aearl7  that  the  defense 
was  an  action  for  damages  for  breach  of  the 
cwtract  sued  upon,  and  that  such  latttt  de- 
fense was  exelnded  from  tbe  jury  bj  tbe 
court  In  Us  Instructions.  Instruction  No.  6 
was  as  follows: 

"You  are  further  instructed  that  under  the 
law  the  defendant  cannot  recover  damages  of 
plaintiff  by  reasen  of  the  alleged  failure  of  the 
machinery  purchased  by  the  defendant  of  plain* 
^  to  wit,  tbe  silo  and  cutter,  to  perform  the 
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services  for  which  they  were  intended  and  for 
which  they  were  purciiased,  if  70u  should  find 
that  they  were  not  suitiUile  and  fit  for  each 
purposes,  and  the  jury  will  not.  consider  the 
auestion  of  such  damagest  if  any,  in  arriving 
at  their  verdict.'* 

[3]  In  support  of  the  proposition  that  a  de- 
fense of  rescission  of  the  contract  was  not 
available  to  defendant,  we  call  attention  to 
tbe  declMon  of  this  court  in  the  case  of 
Spaulding  Mfg.  Co.  v.  Holiday,  82  OkL  828, 
124  Pac.  35,  wherein  it  was  said: 

"Tbe  court  instructed  tbe  jury,  over  tbe  ob- 
jections of  plaintiff,  as  to  tbe  law  governing  a 
tender  or  offer  to  return  property  by  a  buyer 
endeavoring  to  rescind  a  contract  of  sale.  It  ia 
not  necessary  to  pass  on  the  form  of  tbe  in- 
struction. Under  tbe  evidence  in  tbe  case,  no 
instraction  on  the  subject  of  tender  was  proper. 
The  evidence  showed  that  the  defendant  used 
the  buggy  from  tbe  time  he  received  It.  It 
be  offered  to  return  it  at  all,  it  was  not  until 
he  had  used  it  nearly,  or  Quite,  a  year ;  and  he 
continued  to  use  It  right  along.  A  tender  or 
offer  to  return  property  must  be  made  within 
a  reasonable  time.  Ordinarily  the  question  of 
what  is  a  reasonable  time  is  for  the  Jury ;  but 
the  delay  may  be  so  long  as  to  be  unreascmable 
as  a  matter  of  law.  Paige  v.  McMillan,  41 
Wis.  837;  Gammon  v.  Abrams,  63  Wis.  828, 
10  N.  W.  479;  Kleeb  v.  Long-BeU  Lbr.  Co., 
27  Wash.  648.  68  Pac.  202 ;  Viertel  v.  Smith, 
55  Mo.  App.  617;  Metropolitan  Bubber  Co. 
V.  Monarch  Rubber  Co.,  74  Mo.  App.  266; 
Manley  v.  Crescent  Novelty  Mfg.  Co.,  103  Mo. 
App.  135,  77  S.  W.  489;  TiUey  v.  MonteUus 
Piano  Co.,  15  Colo.  App.  204,  61  Pac.  483.  An 
offer  to  return  a  buggy  after  it  has  had  a  year's 
hard  usage,  exposed  to  tbe  weather,  as  tbe 
proof  shows  this  one  was,  fa  too  late.  The  de- 
lay is  unreasonable  as  a  matter  of  law.  The 
time  for  rescission  had  passed.  If  there  was 
a  breach  of  warranty,  defendant  ia  entitled  to 
recover  damages  for  Uiat,  If  he  can  make  legal 
proof.  Tbe  case  should  be  reversed  and  re- 
manded for  a  new  trial." 

[I)  At  the  condmltm  (tf  tSie  testhnony  the 
court  charged  the  Jury  as  follows: 

"(3)  Tou  are  instrijcted  that  where  one  par- 
ty sells  to  another  any  manufactured  article, 
and  is  Informed  of  the  use  to  which  it  is  in- 
tended to  be  pn^  and  the  conditions  it  must 
meet  in  order  to  perform  Uie  intended  serv- 
ice, then  the  party  undertaking  to  furnish  such 
manufactured  article  for  such  purpose  implied- 
ly warrants  that  it  ia  suitable  for  and  ade- 
quate for  tbe  purposes  for  which  it  is  purchased 
when  used  under  ordinary  conditions. 

"(3^)  If  you  find  and  believe  from  a  fair 
preponderance  of  tbe  evidence  in  this  case  that 
the  defendant,  by  a  written  omtract,  purchased 
of  plaintiff  a  certain  dlo  on  or  about  the  27tb' 
day  of  August,  1912,  and  that  plaintiff,  or  its 
duly  authorized  agent,  was  informed  and  knew 
of  the  uae  for  which  the  said  silo  was  intend- 
ed, and  thereafter  shipped  to  plaintiff  the  silo 
for  which  the  note  in  controversy  was  given, 
and  that  the  same  came  in  a  knocked-down 
condition,  and  had  to  be  erected  in  order  to 
be  of  service,  and  that  tbe  defendant  employed 
skilled  carpentets  and  workmen  to  set  up  said 
material  in  a  proper  and  workmanlike  manner. 
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and  that  tlie  lame  vaa  so  aet  iip»  and  tbat 
thereafter  the  said  alio  came  to  pietiei  and  fell 
down  and  proved  wholly  unsuitable  tor  the  pur- 
poaes  for  which  It  was  intended  and  purchased, 
through  no  fault  or  n^icence  on  the  part  of 
the  defendant,  and  that  the  defendant  thereafter 
promptly  notified  the  plaintiff  of  the  unsuitable 
coDditioa  of  fiaid  silo,  then  and  in  tbat  event 
your  verdict  should  be  for  the  defendant  as  to 
plaintifPs  cause  of  action  No.  1,  upon  the  prom- 
issory .  note,  sued  upon  therein.  Or  if  yoa 
^uld  find  frwn  a  fair  preponderance  of  the 
evidence  that  the  consideration  for  sold  note 
wholly  failed  by  reason  of  the  fact  that  plain- 
tiff, by  virtue  of  a  written  contract,  purchased 
of  defendaut  a  silo  for  which  the  note  of  f33S 
waa  given,  and  that  plaintiff,  or  Its  duly  author- 
ized agent,  was  informed'  or  knew  of  the  uses 
to  which  the  same  was  intended  to  be  put,  and 
that  the  said  ailo,  through  no  fault  or  negligence 
on  the  part  of  the  defendant,  proved  to  be 
wholly  worthless  and  useleaa-  for  the  purposes 
for  which  it  wai  pnrehased,  and  that  upon  as- 
certalninflT  that  it  was  nseleas  and  worthless, 
the  defendant  promptly  notified  the  plaintiff 
thereof,  then  the  plaintiff  could  not  recover  on 
said  count  of  plaintiff's  petition,  and  your  ver^ 
diet  should  likewise  be  for  the  defendant 

"(4)  ^ou  are  further  instructed  that  it  is  ad- 
mitted in  this  caae  that  the  defendant  purchased 
of  plaintiff  a  certain  cutter  for  the  purpose  of 
cutting  ensilage  and  lifting  the  same  into  a  alio, 
and  if  you  find  and  believe  from  a  fdr  pre- 
ponderance of  tlie  evidence  in  this  case  that 
plaintiff,  or  its  duly  authorized  agent,  was  In- 
formed and  knew  of  the  uses  for  which  the 
cutter  was  purchased,  and  that  thereafter  plain- 
tiff shipped  said  cutter  to  the  defendant,  and 
that  the  same  proved  to  be  unsuitable  (or  the 
purposes  for  which  it  was  intended,  and  wholly 
worthless  and  unfit  for  the  purposes  for  which 
it  was  purchased,  through  no  fault  or  negli- 
gence On  the  part  of  the  defendant,  and  that 
promptly  upon  discovering  Hiat  it  waa  useless 
and  unfit  for  the  purposes  for  which  It  was  pur- 
chased that  the  defendant  promptly  notified  the 
plaintiff  of  the  condition  of  said  cutter,  then 
and  in  that  event  your  verdict  should  be  for  the 
defendant  upon  plaintiffs  second  cause  of  ac- 
tion." 

Each  of  which  were  duly  excepted  to  by 
the  plaintiff.  CouuBel  for  plalntifEs  com* 
plain  of  the  InstructioDs  thus  given  by  the 
court,  wherein  they  say: 

"Then  we  think  that  the  court  should  not 
have  submitted  the  question  of  the  total  failure 
of  consideration  to  the  jury,  as  was  done  in 
this  instruction  on  page  116  of  case-made;  for 
tbia  instruction  waa  not  supported  by  the  evi- 
dence. It  waa  the  nncontradicted  evidence  of 
tibe  defendant  and  hia  witnesses  all  the  way 
through  the  case  tbat  this  silo  was  partly  filled 
during  the  year  1012  and  was  filled  full  during 
the  year  1918;  that  the  ensilage  was  kept  in 
the  silo  for  months,  and  after  the  second  season's 
filling  had  been  fed  out,  then  it  fell  down.  The 
use  of  the  silo  for  two  seasons  was  certainly 
some  consideration  for  the  note  in  controversy, 
and  the  courts  will  not  question  the  adequacy  of 
the  consideration,  where  any  good  and  valuable 
consideration  la  shown. 

"Instruction  No.  5%  was  erroneoua  for  tiie 
further  reason  that  it  wh(dly  faiDa  to  mention 
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or  allude  to  tb»  ttatatory  reqoirementi  laid  upon 
a  party  who  seeks  to  readnd  his  contract  and 
rely  upon  failure  of  conrideration.  Section 
980,  Bevised  Statotea  of  101<^  lays  a  duty  upon 
a  party  seeking  to  avoid  a  contract  tor  failure 
of  consideration  to  rescind  promptly— tiiat  is, 
within  a  reasonable  time— and  to  restore  or 
offer  to  restore  anything  of  value  which  he  baa 
received.  These  provisions  are  conditions  pre- 
cedent to  tiie  right  to  set  up  the  defense.  They 
were  absolutely  essential  to  the  defense," 

Oounsel  also  urge  the  same  objections  to 
the  court's  instruction  No.  4  which  applied 
to  the  second  cause  of  action.  We  think  that 
counsel's  objections  to  these  Instructioos  are 
well  taken. 

[4]  We  think,  under  the  allegations  of  the 
answer  of  the  defendant,  that  his  deCmse, 
If  any,  and  the  measure  of  damages,  came 
clearly  within  the  provisions  of  Bevised 
Laws  1810»  U  2866,  which  are  as  fol- 
lows: 

"286S.  Brtaeh  of  Warrant  of  g«alj(y.— The 
detriment  caused  by  the  breach  of  a  warranty 
of  the  quality  of  personal  property,  is  deemed 
to  be  the  excess,  if  any,  of  the  value  which  the 
property  would  have  had,  at  the  time  to  which 
the  warranty  referred,  if  it  had  been  complied 
with,  over  its  sctual  value  at  that  time. 

"2866.  Bretu^  of  Warranty  of  Fftness.— The 
detriment  caused  by  the  breach  of  a  warranty 
of  the  fitness  of  an  article  of  personal  property 
for  a  particular  purpose.  Is  deemed  to  be  that 
which  is  defined  In  the  last  section,  together 
with  a  fair  compensation  fior  the  loss  incurred 
by  an  ^rt  In  good  faith  to  use  It  for  such 
purpose.** 

These  iffovislons  of  the  statute  have  fre- 
qaenUy  been  construed  bjt  this  court  and 
upheld.  In  the  case  of  Spaaldlng  Mfg.  Co. 
V.  Holiday,  32  Okl.  823,  124  Pat  35,  where 
the  principles  Involved  were  almost  identical 
as  in  the  instant  case,  this  court,  in  its  opin- 
ion by  Rosser,  C,  said: 

"This  is  a  suit  by  the  Spaulding  Manufactur- 
ing Company  against  S.  N.  Holiday  upon  a  note 
given  for  part  of  the  purchase  price  of  a  buggy 
sold  by  plaintiff  to  the  defendant.  The  petition 
was  in  the  ordinary  form,  and  also  asked  the 
foreclosure  of  a  lien  on  the  buggy  for  the  pur- 
chase price.  The  defendant  in  his  answer  ad- 
mitted the  execution  of  the  note,  but  as  a  de- 
fense pleaded  'that  at  the  time  of  the  purchase 
of  said  buggy  the  plaintiff  represented  to  the 
defendant  that  said  buggy  was  of  the  best  ma- 
terial to  be  obtained,  and  contained  first-class 
material,  and  that  the  workmanship  contained 
in  said  buggy  waa  first-class  in  every  respect, 
and  they  agreed  that  if  said  buggy  was  not 
represented  they  would  replace  the  same  with 
the  class  and  character  of  buggy  so  represented, 
which  representations  were  wholly  fiilse  and 
fraudulent,  and  plaintlfl  well  knew  them  so  to 
be.'  The  answer  further  alleged:  'That  the 
buggy  did  not  contain  first-class  material,  and 
was  not  of  first-class  workmanship,  but  was 
very  inferior,  both  in  material  and  workman- 
8hii»,  and  tbat  after  the  defendant  purchased 
said  buggy  the  same  began  to  go  to  piecMi  In 
that  it  warped  and  the  felloes  dimnk,  and 
various  other  defects  occurred  to  make  it  wholly 
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aitSt  for  the  use  for  whidi  the  defendant  pur- 
chased said  bog^.  Tbat  immediately  upon  dia- 
corering  that  said  boggy  was  of  defective  work- 
manship and  material  and  unfit  for  bis  use 
the  defendant  made  demand  apon  the  plaintiff  to 
comply  with  this  warranty,  as  herein  set  ooL 
Tiat  plaintiff  has  failed  and  refused,  and  whol- 
ly faib  and  nfoaea,  to  eomidjr  with  the  tenns 
1^  tUt  oral  warranty,  as  her«inbe£(m  set  oat.' 
*  *  *  The  defendant  testified  that  said  cur- 
tihis  shipped  were  without  value.   The  defend- 
ut  testified  that  he  offered  to  return  the  buggy 
to  plaintiff,  but  did  not  specify  the  time  nor 
the  terms  of  the  offer.   On  the  Ist  of  December, 
1908,  he  wrote  the  plaintiff  as  follows:  'Gen- 
tlemen: Do  you  intend  to  make  good  your  con- 
tract with  me— ease  of  No.  96.170  that  yon 
bgrt  receiyed  $40  &  hxAd  note  tor  balance.  I 
notice  the  printed  form  yon  sent  me;  it  differs 
iomewliat  from  the  one  I  hare.   Uy  contract 
with  you  is  that  anything  short  of  first  class 
yon  would  make  good  to  me  without  tronbte  or 
expense  to  me  and  I  wonld  greatly  prefer  you 
do  this  and  I  will  comply  with  mine,  as  my 
past  record  in  your  house  will  show.'   The  de- 
fendant had  some  repairs  made  on  the  buggy  a 
time  or  two  before  the  trial,  and  paid  fl3 
tor  the  repairs.   He  did  not  keep  the  buggy  In 
a  shed,  and  left  *it  out  in  the  weather  when 
he  was  not  using  it.  The  first  repairs  he  had 
done  on  the  buggy  was  nearly  a  year  after  he 
got  it." 

In  that  case,  as  in  the  instant  case,  there 
was  a  general  Terdlct  for  the  defendant,  and 
the  case  was  reversed  and  remanded  for  a 
new  trial.  In  the  case  of  Spauldlng  Manu- 
facturing Ck>.  V.  Cookaey,  34  Okl.  790,  127 
Pac.  414,  under  a  similar  state  of  facts, 
the  court.  In  an  opinion  by  Bobertson,  C, 
reversed  the  Judgment  in  favor  of  the  de- 
fendant, and  rendered  a  Judgment  In  favor 
of  the  plaintiff  for  the  amount  of  the  note 
sued  on  and  attorney's  fees.  In  the  case  of 
Frick-Reld  Supply  Co.  v.  Aggers,  28  Okl.  425, 
114  Pac.  622,  this  court,  in  an  opinion  by 
Turner,  C.  J.,  reversed  the  verdict  and  Judg- 
ment In  favor  of  the  defendants,  and  re- 
manded the  case  for  new  trial.  In  the  case 
of  Parsons  v.  Smith,  51  Okl.  495,  151  Pac. 
862,  opinion  by  Rlttenhouse,  C,  It  was  said: 

"This  action  was  brought  to  recover  a  judg- 
ment for  $1,400  and  interest  on  two  promissory 
notes  made,  executed,  and  delivered  on  April  28, 
1909,  for  the  purchase  price  of  a  certain  jack 
named  'Independence.*  An  answer  was  filed, 
admitting  the  execution  of  the  notes  and  alleg- 
ing a  breach  of  an  express  and  Implied  war- 
ranty* The  canse  was  tried  to  a  jury,  •  •  • 
and  resulted  in  a  verdict  for  the  defendant  for 
a  return  of  the  jack  and  notes*  in  favor  of  the 
defendant  for  costs." 

And  In  reversing  and  remanding  the  case 
the  learned  Commissioner  said: 

"What  the  jury  attempted  to  do  was  to  cancel 
the  contract  and  place  the  parties  in  the  con- 
dition they  were  in  prior  to  the  sale,  giving  the 
defendants  the  earnings  from  the  scrviceB  of 
the  jack,  and  requiring  the  plaintiffs  to  pay  the 
costs.    Their  attempt  to  render  such  a  verdict 
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was  beyond  the  issues,  Invohred  fn  the  case  at 
bar,  and  therefore  contrary  to  law." 

And  In  the  vyUabna  of  the  oidnion  It  is 

said: 

"Under  sections  2900,  2001,  Comp.  Laws  1900 
(sections  2865,  2866,  Bev.  Laws  1910).  the  detri- 
ment caused  by  a  breach  of  warranty  of  the 
fitness  of  an  animal  tor  a  particular  purpose  is 
deemed  to  be  the  excess,  if  any,  of  the  value 
which  the  animal  would  have  had  at  the  time  to 
which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that 
time,  together  with  a  fair  compmsatlon  for  the 
loss  Incurred  by  an  effort  In  good  foith  to  use 
it  for  each  purpose" 

—citing  in  support  thereof  the  dedsloni  of 
this  court  In  the  cases  ot  Burgess  et  a1.  t- 
Fellz.  42  Okl.  m,  140  Pac.  U80,  Kansas  City 
Hay  Press  Co.  t.  WlUlams,  61  Okl.  fl^  161 
Pac.  671,  Wiggins  t.  JackB(Hi,  -31  Old.  292, 
121  Pac.  662,  4S  U  B.  A.  (N.  S.)  1B3.  and  the 
Spanldhig  Gases,  cited  supra. 

From  the  ^camlnatton  of  the  reoord  and 
the  instmctlaiB  of  the  conrt  ve  are  of  the 
opinion  that  the  case  was  not  tried  and  the 
issues  submitted  to  the  Jury  under  the  prop- 
er theory,  in  that  the  measure  of  the  defend- 
ant's damages  was  not  submitted  to  the 
jury  ^ttiin  the  provisions  of  the  statute,  but 
that  the  Instructions  gfven  were  misleading 
and  prejudicial  to  the  rl^ts  of  the  plaintiff, 
that  the  d^endanfs  measure  ot  damages 
was  clearly  defined  by  the  terms  of  the  stat- 
utes Quoted,  and  Qiat  the  Jury  should  have 
been  so  Instructed  by  the  court 

The  case  Is  therefore  reversed  and  re- 
manded for  a  new  trial. 

OWEN.  O.  J.,  and  HABBISON,  PITCH- 
FOBD,  and  HIGGINS,  JJ.,  concur. 


VINSON  V.  COOK.     (No.  10111.) 

(Snprtfoe  Court  of  Oklahoma.    Sept.  9,  1919. 
Behearing  Denied  Oct  14,  1919.) 

(Syllahut  J>v  ihe  Court.) 

1.  COUBTS  <^200-^U001CENT  «S»474— BlGIIT 
OF  COLLATBBAL  ATTACK  ON  JUDOUENTB  OF 
PBOBATE  COUBTS. 

The  county  courts  of  this  state  are  courts 
of  record  and  have  original  jurisdiction  in  pro- 
bate matters.  The  orders  and  judgments  of 
such  courts,  when  acting  within  their  juris- 
diction, are  entitled  to  the  same  favorable  pre- 
sumption and  the  same  immunity  from  collat- 
eral attack  as  are  aoccwded  those  of  other  courts 
of  general  jurisdiction. 

2.  Descent  and  distribution  ®=>82  —  On 
approval  or  settlement  of  heirship,  ad' 

UINISTBATOB  llAT  HAKK  PATllENT. 

N.,  residing  In  Pottawatomie  county,  OkL. 
died  Intestate^  C,  a  resident  of  Mew  Jersey, 
daimed  to  be  his  only  surviving  heir  and  en- 
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titled  to  his  estate.  Her  rl^t  was  contested 
by  otiien.  Pending  tiie  hearing,  O.  died  tee* 
tate;  D,  qnalifled  as  the  execntor  of  the  last 
will  and  testament  of  O.  Thereafter,  upon  hear- 
ing by  the  connty  eonrt.  O.  was  decreed  the 
sole  heir  of  N.  Witbln  the  time  for  appeal,  D. 
and  the  ooDt««ting  claimants  entered  Into  an 
agreement  whereby  the  latter,  in  consideration 
of  93,000,  agreed  not  to  appeal  from  the  de- 
cree 80  entered,  and  to  allow  the  same  to  be- 
come final.  The  agreement  so  made  was  ap- 
proved by  the  county  court  of  Pottawatomie 
connt7,  and  the  administrator  of  the  estate  of 
M.  was  ordered  and  directed  to  pay  oat  of  the 
ftmds  of  the  estate  of  N.  to  the  contesting 
heirs.  $3,000.  that  the  order  of  the  conn- 

ty court  was  not  Toid,  and  that  Y.  as  admims* 
trator  of  the  estate  of  N.  was  protected  by  vir 
toe  of  said  order  in  making  paymenL 

8.  DhBOEITF  AlTD    DIBTBIBUnON  «S>82— SST- 

TisHKim  or  conn.iCTino  CLazm  ur  natdbb 

OF  rjUOLT  ASBANOEHKlf  T8  AFPBOmD. 

Gompromisea  of  donbtfnl  rights  are  aphdd 
by  general  policy  as  tendiifg  to  prerent  Utiga- 
tion  in  all  enlUchtened  systems  of  jari^irudence. 
Mudi  more  readily  will  conrts  of  equity  give 
effect  to  agreements  of  compromise  of  conflict- 
ing claims,  especially  when  tbey  partake  of  the 
natare  of  family  arrangemente. 

4,  EXXCUTOBS  AND  ADWNieTBATOBa  «S»281— 

JuaisDjcTioN  or  countt  court  to  allow 

FATMENT  BT  ADUINISTnATOB  OF  CLAIMS 
AOAINST  ESTATE  IN  ANOTHEB  BTATB. 

N.,  residing  in  Pottawatomie  county,  Okl., 
died  leaving  surviving  him  as  bis  sole  beir  C, 
residing  in  New  Jersey.  C.  died  testate  prior 
to  receiving  tbc  estate  of  N.  Bcld  that  the 
coanty  court  of  Pottawatomie  county,  Okl.,  was 
without  jurisdiction  to  allow  the  administrator 
of  N.'s  estate  credit  for  payment  of  daims 
against  the  estete  of  0. 

Error  from  District  Court,  Pottawatomie 
County;  Cbaa.  B.  Wilson,  Jr.,  Judge. 

Application  by  S.  C  Ylnson,  administrator 
of  Enoa  Kichols,  deceased,  for  approval  of  a 
report  objected  to  by  R.  W.  Cook,  successor 
of  administrator.  Petitioner's  report  was  ap- 
proved In  part  by  the  district  court  on  appeal, 
and  be  brings  error.  Reversed  in  part  and 
affirmed  in  part 

Maben  &  Pitman*  cA  Shawnee,  for  plaintiff 
in  error. 

T.  G.  CutUp,  of  Tecnms^t  tor  defendant  in 

error. 

PITCHFORD,  J.  Prior  to  1913,  Enos  Nich- 
ols, of  Pottawatomie  county,  Okl.,  departed 
this  life,  leaving  a  large  estate  located  In  said 
county.  Alexander  Fisher  was  appointed  ad- 
ministrator of  the  sold  estate,  and  on  the 
21st  of  Kovember,  1913,  tendered  his  resigna- 
tion, which  was  accepted  by  the  county 
conrt,  and  the  plaintiff  In  error,  S,  C.  Vinson, 
was  designated  as  successor,  gave  bond  and 
qualified  on  November  26,  1913,  and  contin- 
ued to  act  as  administrator  until  the  13th 
day  of  May,  1914,  at  which  time  be  was  by 


order  of  the  county  coart  suspended  and  di- 
rected to  file  a  report  in  said  matter  and  did 
on  the  25th  of  May,  1914,  file  his  report  as 
administrator  aforesaid.  This  report  was 
never  noticed  for  approval,  but  the  county 
court  by  order  did  approve  the  same,  or  at- 
tempted to  do  so ;  but  later  Mr.  Vinson  mov- 
ed the  county  court  to  vacate  the  order  of  np> 
proval.  The  application  to  set  aside  was 
sustained,  notice  was  given  to  all  parties  in 
Interest  to  appear  at  the  time  and  place  nam- 
ed in  said  notice,  and  object  to  the  approval 
of  said  report,  and  the  defendant  In  error,  as 
successor  to  S.  C.  Vinson,  filed  objections 
thereto.  The  objections  to  the  various  items 
were  disallowed,  except  the  items  now  under 
consideration.  Both  parties  were  dissatis- 
fied with  the  Judgment  of  the  county  court, 
and  appeals  were  taken  to  the  district  court. 
In  the  district  court,  the  two  appeals  were 
consolidated,  and  upon  tlie  hearing  the  dts* 
trict  court  approved  all  it^s  of  disburse- 
ment except  the  three  Items  now  In  ctmtro- 
versy.   These  Items  are  as  follows: 

Paid  Boscoe  C.  Arrlngton  $3,00a 

Paid  F.  H.  Reily  ?1,835. 

Paid  Attorney  Fees  $390. 

These  items  were  charged  back  to  Vinson, 
except  one-twelfth  thereof,  which  was  credit- 
ed to  the  administrator  and  diarged  against 
the  interest  of  the  defendant  in  error.  The 
history  of  the  Item  of  $3,000  paid  to  Arrluf- 
ton  is  as  follows: 

Harriet  Kichols  Cook  filed  an  applica- 
tion for  decree  of  heirship,  alleging  tbet  she 
was  the  nearest  relative  to  the  deceased, 
Enos  Nichols.  She  died  testate  before  tlie 
decree  of  heirship  was  determined,  and  J. 
Warren  Davis  was  ccmindssloned  executor  of 
her  estate.  Varlons  parties  claiming  to  be 
the  heirs  at  law  1st  the  said  Enos  Nichols,  de- 
ceased, filed  their  Joint  application  to  be  de- 
creed the  beirs  of  said  Enos  Ntchola  and  en- 
titled to  the  estate  thereof  and  it  was  by  the 
county  court  determined  in  favor  of  Mrs. 
Cook  on  November  21,  1913.  The  executor 
of  her  estate  was  represented  at  said  hearing 
by  James  Mercer  Davis  and  F.  H.  Relly.  The 
other  petitioners  were  represented  by  Roscoe 
C.  Arrington.  The  conrt  rendered  a  decree 
finding  that  Mrs.  Cook  was  the  sole  heir  at 
law,  and  that  the  parties  represented  by  Mr. 
Arrington  were  decreed  to  have  no  Interest 
In  the  estate  of  Enos  Nichols,  deceased. 

After  this  decree  of  heirship  had  been  ren- 
dered and  entered,  James  Mercer  Davis,  act- 
ing for  the  executor  of  the  Cook  estate,  with 
Richard  W.  Cook,  addressed  a  letter  In  tlie 
nature  of  a  proposition,  to  Arrington  &  Ar- 
rington, the  attorneys  for  the  losing  petition- 
ers, to  the  ofTcct  that  the  estate  was  willing 
to  allow  $3,000  upon  the  express  condltlong 
that  no  appeal  be  taken  by  the  losing  peti- 
tioners, or  any  of  them,  from  the  decree  of 
heirship,  and  to  permit  the  Judgment  so  ren- 
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dered  by  the  county  coart  to  become  final. 
The  proposition  so  made  was  accepted  by  Ar- 
rlngton  &  Arrlngton.  After  the  expiration 
of  10  days  from  the  decree  of  heirship,  J. 
Warren  Davla,  acting  through  one  of  his  .at- 
torneys, F.  H.  Beily,  and  Roscoe  Arrlngton, 
acting  for  himself  and  the  losing  petitioners 
la  the  heirship  matter,  and  in  conformity 
with  the  proposition  of  James  Mercer  Davis 
and  Richard  W.  Cook,  to  Arrlngton  &  Arrlng- 
ton, of  date  November  21,  1913,  filed  In  the 
county  court  their  joint  petition  for  the  ap- 
proval of  the  agreement  between  Davis  and 
CoolE  on  one  side  acting  for  the  executor  of 
tlie  Cook  estate,  and  Roscoe  Arrlngton,  at- 
toruey  for  Mary  EL  Clark  and  others,  alleg- 
ing tbat  no  appeal  had  been  taken  and  none 
would  be  taken,  and  the  decree  of  heirship 
had  become  final,  and  asking  that  the  court 
approve  the  agreement,  and  for  an  order  by 
the  county  court  directing  S.  C.  Vinson, 
plaintiff  in  error,  as  administrator  aforesaid, 
to  pay  to  Roscoe  C.  Arrlngton  the  sum  of 
$3,000  out  of  the  funds  of  the  Nichols  estate. 

On  the  1st  day  of  December,  1913,  the  pe- 
tition came  on  for  hearing  before  the  county 
court  of  Pottawatomie  county,  and  the  court, 
being  fully  advised  in  the  premises,  found 
that  it  was  to  the  best  Interest  of  the  estate 
of  Eqos  Nichols,  deceased,  and  the  estate  of 
Harriet  Nichola  Cook,  deceased,  that  said 
contract  be  In  all  things  approved.  It  was 
ordered,  adjudged,  and  decreed  that  the  said 
S.  O.  Vinson,  as  administrator  of  the  estate 
of  Enos  Nichols,  deceased,  pay  over  to  Ros- 
coe Arrlngton  the  sum  of  $3,000  and  take  his 
receipt  therefor  and  to  report  said  payment 
In  his  annual  report  to  the  court.  Soon  aft- 
er  said  order  was  made,  plaintiff  in  error  Is- 
sued bis  check  to  Roscoe  Arrlngton  for  the 
earn  of  $3,000  as  directed  In  said  order,  tak- 
ing a  receipt  therefor.  Plaintiff  in  error  con- 
tends tbat  be  acted  .In  good  faith  In  making 
this  payment,  that  the  same  was  made  under 
and  by  virtue  of  tl^  order  of  a  court  of  com- 
petent Jurisdiction,  and  that  the  district 
court  erred  In  holding  that  the  same  was 
paid  without  authority.  The  defendant  la 
error  contends  that  the  order  of  the  (»unty 
court,  authorizing  this  payment,  was  a  nul- 
lity, and  tliat,  notwithstanding  the  order,  the 
payment  was  made  at  the  peril  of  the  admin- 
istrator, and,  same  not  being  a  claim  or 
tiharge  against  the  estate  of  Enos  Nichols, 
the  Judgment  of  the  trial  court  finding  the 
amount  was  paid  without  authority  should 
be  aflSrmed. 

Was  the  order  of  the  county  court  author- 
izing this  payment  void  or  merely  voidable? 
If  the  former,  then  tlie  admlolstrator  made 
tlie  imyment  at  his  peril;  If  only  voidable, 
the  Administrator  was  protected  in  making 
the  payment.  In  deciding  these  questions, 
we  should  take  Into  consideration  all  the 
tacts  surrounding  this  estate.  Mrs.  Cook,  a 
resident  of  the  state  of  New  Jersey,  claimed 
to  be  the  acAe  and  surviving  heir  of  Enos 


Nichols,  deceased.  Others  denied  this  claim 
and  sought  to  establish  that  they  were  also 
Interested  in  the  estate  as  heirs  of  the  de- 
ceased. Considering  the  amount  Involved, 
the  litigation  promised  to  be  protracted,  bit- 
ter, and  expensive  After  the  court  had  de- 
creed Mrs.  Cook  to  be  the  sole  heir,  the  vari- 
ous litigants  entered  Into  what  might  be  de- 
nominated a  compromise  and  settlement 
The  only  estate  Involved  at  that  time  and 
the  only  estate  being  litigated  over  and  with- 
in the  Jurisdiction  of  the  court  was  the  Enos 
Nichols  estate.  So  far  as  the  brief  discloses, 
no  other  parties  bad  any  interest  In  this  es- 
tate or  claimed  to  tiave  any  interest.  The 
court  found  that  It  was  to  the  best  interest 
of  the  Enos  Nichols  estate  that  this  compro- 
mise or  settlement  be  approved,  and  the  same 
was  by  the  court  approved,  and  the  adminis- 
trator was  ordered  to  make  the  paym^t  out 
of  the  Enos  Nichols  estate.  So  far  as  the 
record  shows,  the  administrator  acted  in  the 
utmost  good  faith,  and  it  would  appear  a 
great  hardship  and  a  species  of  Injustice  to 
hold  that  under  all  the  drcumstanc^  as  dis- 
closed from  the  record  he  should  be  required 
to  pay  this  sum  out  of  ills  own  funds. 

[1]  The  court  had  jurisdiction  of  the  sub- 
ject-matter and  Jurisdiction  of  the  parties, 
and,  while  the  order  might  have  been  errone- 
ous and  set  aside  upon  appeal,  yet  as  no  ap- 
peal was  taken  the  order  became  final  and  Is 
not  subject  to  a  collateral  attack. 

In  MofTer  v.  Jones  et  aL,  169  P&c  662,  we 
find  the  following: 

"In  a  collateral  attack  upon  probate  pro- 
ceediogs  in  the  county  court,  the  scope  of  tlie 
inquiry  is  confined  to  the  question  whether  the 
county  court  had  Jurisdiction  of  such  proceed- 
IngB,  and  its  orders  will  not  be  lield  void  for 
errors  or  irregularities  occurring  during  the 
progress  of  the  proceeding." 

Under  the  laws  of  Oklahoma,  orders  and 
decrees  made  by  the  county  court  or  the 
judge  thereof  need  not  recite  the  existence 
of  facts  or  the  performance  of  acts  upon 
which  the  jurisdiction  of  the  court  or  judge 
may  depend,  but  It  shall  only  be  necessary 
that  tb^  ccmtaln  the  matters  ordered  or  ad- 
judged. Section  6489.  R.  L.  1910.  Under 
section  6190,  B.  Ii.  1910,  judgments  of  pro- 
bate courts  are  to  be  construed  In  the  same 
manner,  and  with  like  Intradments,  as  pro- 
ceedings of  courts  of  general  jurisdiction. 
See  Oreer  t.  McNeal.  11  Okl.  519.  69  Pac. 
891;  Wilson  T.  McOomack.  10  OkL  180,  61 
Pac.  1068 ;  Berry  v.  Toliestm  et  nx.,  172  Pac. 
630.  In  Welch  v.  Focht,  171  Paa  730,  L.  R. 
A.  1918D,  1163,  the  court  said: 

"The  county  courts  of  thie  state  arc  courts 
of  record  and  have  original  genoral  junsrliction 
in  probate  matters.  The  oi-(.Iera  and  judgments 
of  such  conrts,  when  acting  within  their  juris- 
diction, are  Oititied  to  the  same  favorable  pre- 
aumptions  and  the  same  immunity  from  coUat- 
eral  attack  as  are  accorded  tluwe  of  other  courts 
of  general  jurladiction." 
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[2}  It  Is  claimed  that  the  order  authorizing 
this  payment  Is  void,  because  the  same  was 
ex  parte;  that  the  administrator  was  not  a 
party  to  the  same.  Evidently  the  adminis- 
trator was  well  Informed  of  what  was  being 
done,  as  It  seems  that  he  made  the  payment 
without  protest,  and  no  other  person  eonid 
compbiin.  The  contesting  heirs  who  received 
the  $3,000,  if  they  were  hdrs,  are  estop- 
ped, as  they  have  received  and  acknowledged 
the  receipt  of  all  Interest  they  have  in  the  es- 
tate. The  executor  of  Harriet  Nichols  Oook 
Is  estopped  from  claiming  that  the  payment 
was  made  without  authority,  for  the  reason 
that  the  i>ayment  was  made  upon  the  petition 
not  only  of  Arrlngton,  representing  the  other 
contesting  heirs,  but  also  by  the  parties  rep- 
resenting Mrs.  Cook  In  the  contest  upon  the 
question  of  heirship.  This  was  not  a  claim 
against  the  estate  of  Harriet  Nichols  Cook  be- 
ing paid  ont  of  the  estate  of  Enos  Nichols,  but 
It  was  a  compromise  and  a  settlement  enter- 
ed Into  by  the  parties  who  claimed  to  be  the 
only  surviving  heirs  of  Enos  Nichols,  deceas- 
ed, and  entitled  to  a  share  of  his  estate.  The 
court  found  that  Mrs.  Cook  was  the  sole  and 
surviving  heir.  Would  It  be  just  under  the 
proceedings  as  had  In  this  case,  after  Mrs. 
Cook  had  petitioned  for  this  order,  and  by 
that  means  dosing  the  litigation  against  her 
claim  as  the  sole  heir,  to  now  repudiate  the 
action  of  her  testator,  and  say  that  the  ad- 
ministrator had  made  the  payment  of  the 
S8,000  without  authority?  While  It  is  true 
the  objection  to  the  allowance  of  this  Item 
comes  from  the  administrator  of  the  Enos 
Nichols  estate,  yet  as  Harriet  Nichols  Oook, 
under  the  decree  of  the  court,  was  found  to 
be  the  only  hdr,  and  no  other  heirs,  credi- 
tors, or  persons  Interested  are  objecting,  and 
for  the  additional  reason  that  the  entire 
Nldiols  estate,  by  virtue  of  said  decree  of 
heirship,  must  be  passed  to  the  Cook  estate, 
we  are  of  the  opinion  that  In  good  conscience 
the  plalntlfT  In  error  should  have  been  given 
credit  for  this  item. 

Section  6488,  R.  I*  1910,  provides  for  the 
declaration  of  heirships  in  estates.  It  is  there 
provided  that  all  persons  appearing  within 
the  time  as  prescribed  shall  file  their  written 
appearance  in  person  through  their  author- 
ized attorney,  and  that  thereafter  such  pro- 
ceeding shall  be  had  as  provided  by  the  law 
in  cases  of  an  ordinary  dvll  action;  that 
the  Issues  of  law  and  fact  arisfaug  In  the  pro- 
ceeding shall  he  disposed  of  In  like  manner 
as  Issues  of  law  and  &ct  are  tried  and  dls* 
posed  of  in  dvil  actions  with  like  right  to  a 
motion  for  a  new  trial  and  appeal ;  that  the 
party  filing  the  petition  shall  in  all  subse- 
quent proceedings  be  treated  as  the  plaintiff 
therein,  and  the  other  parties  so  appearing 
Bball  be  treated  as  the  defendants  In  the  pro- 
ceeding; that  an  appeal  shall  be  taken  in 
the  manner  and  to  the  court  provided  by  law 
In  cases  of  appeal  in  probate  matters  gener- 
ally ;  that  notice  of  taking  depositions  shall 


be  served  only  upon  the  parties  or  the  attor- 
neys of  the  parties  so  appearing  In  the  pro- 
ceeding; that  the  conrt  shall  determine  the 
heirship  to  the  deceased,  the  ownership  of 
his  estate,  and  the  Interest  of  each  respective 
claimant  thereto,  or  therein,  and  persons  en- 
titled to  distribution  thereof,  and  the  final 
determination  of  the  conrt  tiiereupoD  «hall 
be  final  and  conclusive  in  the  distribution  of 
said  estate,  and  In  regard  to  the  title  to  all 
the  property  belonging  thereto ;  and  that  the 
cost  of  the  proceedings  shall  be  apportioned 
in  the  discretion  of  the  court  It  would  ap- 
pear from  the  foregoing  section  that  the  ad- 
ministrator of  the  estate  is  not  a  party  to  the 
proceeding  to  declare  heirship,  and  it  Is  his 
duty,  after  the  court  has  entered  a  decree  as- 
certaining who  are  the  heirs,  to  comply  with 
the  orders  of  the  court  in  respect  thereto. 
He  has  no  personal  interest  in  the  estate. 
It  Is  his  duty  to  administer  the  estate  sub- 
ject to  the  orders  of  the  court  having  juris- 
diction thereof.  The  parties -Interested  in 
the  estate  personally  are  the  parties  having 
claims  against  the  estate,  and  especially  the 
heirs  at  law  of  the  deceased.  There  is  no 
contention  between  the  creditors  and  the 
heirs  in  the  estate  for  which  the  plaintiff  in 
error  was  administrator.  We  are  therefore 
unable  to  see,  had  he  been  notified  of  the 
presentation  of  the  petition  asking  for  the 
order  directing  him  to  pay  the  $3,000,  that  be 
would  have  been  in  any  position  to  bare  re- 
sisted the  same. 

18]  The  law  looks  with  favor  upon  the 
settlement  of  disputed  claims,  realizing  that 
it  is  to  the  best  interest  of  society,  and  that 
little  benefit  is  gained  by  protracted  litigation; 
and  in  a  case  like  the  one  at  bar,  where  there 
Is  neither  fraud  nor  mistake  alleged  or 
shown,  and  a  settlement  entered  into  by  the 
only  parties  claiming  an  Interest  In  the  es- 
tate, as  was  done  in  this- Instance,  when  ap- 
proved by  the  county  court,  end  the  court  or- 
Aera  the  administrator  to  pay  the  sum  so 
agreed  upon  and  approved,  and  the  adminis- 
trator In  good  faith  ccnnplies  with  the  order, 
he  should  not  be  made  to  suffer  by  his  com- 
pliance with  snch  order. 

In  Petry  t.  Fetry*  142  Ky.  564,  134  S.  W. 
822,  it  is  said: 

"A  valid  settlement  of  a  pending  suit,  in- 
cluding an  agreement  to  dismiss  the  same,  de- 
prives the  party  of  the  right  to  thereafter  file 
an  amended  petition." 

In  Smith  V.  Smith,  36  Ga.  1S4,  01  Am.  Dec. 
761,  it  is  said: 

"Compromises  of  doubtful  rights  are  upheld  by 
general  policy,  as  tending  to  prevent  litigation, 
in   all   enlightened  systems  of  jurisprudence. 

•  •  ♦  Much  more  readily  will  courts  of  eq- 
uity give  effect  to  agreements  of  compromise 
o£  conflicting  claims,  especially  when  tliey  par- 
take of  the  nature  of  family  arrangements. 

•  *  •  An  agreement  entered  into  upon  a 
supposition  of  a  right  or  of  a  doubtful  right, 
though  it  afterwards  comes  out  that  tlie  right 
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was  on  the  other  side,  aball  be  binding,  and  the 
right  shall  not  prevail  against  the  agreenimt 
of  the  parties.  The  compromise  of  a  doubtful 
right  is  a  inflleient  foundation  tor  an  agree- 
ment." 

In  BnraeB  t.  Bnniefl,  187  Fed.  7S1,  70  O.  G. 
A.  3S7,  it  is  said: 

"A  contract  made  without  fraud  or  mistake 
may  not  be  modified  by  a  court  of  eqnlty  to 
give  dfber  party  a  Iwtter  bargain,  while  he 
retains  all  the  benefits  of  the  ori^al  trade. 
*  *  *  Family  settlemoits  and  compromisea 
of  confiicting  claims  to  property  are  encourag- 
ed by  the  courts.  They  will  not  be  avoided  for 
inadequacy  of  consideration,  nor  wiUiout  clear 
proof  of  fraud  or  mistake." 

[4]  Relative  to  the  $1,835,  it  appears  that 
Mr.  Belly,  to  whom  this  sum  waa  paid,  was 
hired  by  Mrs.  Cook,  and  after  ber  death 
he  continned  in  the  employ  of  ber  execu- 
tor. Relly  presented  his  claim  for  services, 
not  to  his  employer,  but  to  the  admlnia- 
trator  of  the  Nichols  estate,  for  payment 
This  expense  was  Incurred  by  him  while  rep- 
resenting the  Cook  estate,  aud  the  payment 
Is  attempted  to  be  justified  as  an  advance- 
ment to  blm  for  the  l>eDefit  of  the  Cook  es- 
tate on  the  theory  that  under  the  decree  of 
the  county  court  all  the  assets  belonging  to 
the  Nichols  estate  must  later  on  be  transfer- 
red to  the  Cook  estate,  as  she  was  decreed  to 
he  the  sole  heir  of  the  Edos  Nichols  estate. 
The  administrator  of  the  Nicbpls  estate  did 
not  incur  the  expenses  of  Mr.  Beily,  nor  was 
thla  expenditure  for  the  benefit  of  the  es- 
tate for  which  he  was  administrator,  and  K 
he  had  paid  it  at  the  request  of  Mrs.  Cook,  or 
the  executor  of  her  estate,  the  Nichols  estate 
would  not  have  been  liable  for  this  expense 
so  Incurred ;  but  the  estate  of  Mrs.  Cook 
might  have  been,  and  as  we  have  seen,  the 
only  court  that  had  Jurisdiction  of  her  es- 
tate was  the  New  Jersey  court.  It  therefore 
follows  that  this  item  was  not  a  charge 
against  the  Nichols  estate.  When  the  Item 
was  paid  out  of  the  Nichols  estate  for  the 
assumed  benefit  of  another  estate,  aud  In  no 
wise  incurred,  or  caused  to  be  expended,  by 
ViDSon,  and  not  itemized  as  required  by  stat- 
ute, and  not  presented  to  the  county  court 
for  a  direction  to  pay,  the  payment  by  Vinson 
was  qiade  doubly  hazardous,  and  he  cannot 
complain  because  this  item  was  charged  back 
to  him  by  the  trial  court.  Nor  can  this  pay- 
ment Id  any  way  be  constmed  to  be  an  ad- 
vanceraent  to  the  heir. 

Section  6458,  art.  11,  c.  64,  of  the  statutes 
of  1910,  provides  that  an  heir  of  an  estate  at 
any  time  after  the  lapse  of  four  months 
from  the  Issuance  of  letters  of  administra- 
tion may  present  to  the  county  court  a  pe- 
tition praying  an  order  for  his  share  of  the 
estate,  and  upon  the  heir  giving  bond  with 
security  for  the  payment  of  his  part  of  the 
debts  of  the  estate,  and  by  giving  notice  of 
such  application  (section  6450)  personally  to 
ttie  adnodnlBtratmr  and  all  peraons  therelii  in- 


terested. And  section  6461  provides  if,  upon 
the  hearing  of  sncb  petition,  It  Is  made  to 
appear  that  the  estate  Is  but  little  indebted, 
blB  share  may  be  set  off  to  him  without  loss 
to  the  creditors,  and  the  court  by  order  re- 
quire the  heir  to  execute  and  deliver  to  the 
administrator  a  bond  in  amount  and  with 
snrety  to  be  designated  and  approved  by  the 
county  judge,  and  payable  to  the  administra- 
tor, and  conditioned  for  the  payment  when 
required  of  the  heir's  part  of  the  debts  due 
from  the  estate  to  its  creditors,  then  the  ad- 
ministrator shall  deliver  to  the  heir  his  part 
of  the  estate,  or  such  part  thereof  as  has  been 
designated  in  the  order  of  the  court,  and  the 
cost  thereof  shall  be  chargeable  against  the 
heir.  This  procedure  was  not  followed  in 
this  matter;  but  the  administrator,  without 
any  showing  whatever,  or  any  authority  from 
the  court,  or  without  requiring  a  bond,  con- 
ditioned as  by  law  provided,  paid  to  Mr. 
Beily  the  $1,836  and  reported  the  Item  to  the 
county  court  for  credit.  There  is  no  conten- 
tion that  this  item  was  a  claim  or  a  demand 
against  the  estate, of  Enos  Nichols.  This 
charge  was  for  fees  and  expenses  claimed  by 
F.  H.  Belly,  xepresentlng  the  Harriet  Nichols 
Cook  estate^  which  sum  was  paid  by  the 
plaintiff  in  error,  not  as  a  claim  against  the 
estate  of  which  be  was  administrator,  but 
as  a  claim  against  the  estate  of  Harriet 
Nichols  Cook.  The  county  court  of  Potta- 
watomie county  had  no  Jurisdiction  whatev- 
er over  the  estate  of  Harriet  Nichols  Cook. 
This  estate  was  under  the  supervision  of  the 
orphans'  court  of  New  Jersey.  It  will  not 
do  to  say  that  because  the  estate  of  Harriet 
Nichols  Cook  might  finally  be  charged  with 
this  item,  and  that  It  would  be  the  duty  of 
the  court  In  New  Jersey  to  allow  the  claim 
against  her  estate,  and  the  Enos  Nichols  es- 
tate would  be  transferred  to  the  Harriet 
Nichols  Cook  estate,  for  that  reason  the  coun- 
ty court  of  Pottawatomie  county  would  be 
authorized  to  order  the  administrator  of  the 
Enos  Nichols  estate  to  pay  claims  due  from 
the  Harriet  Nichols  Cook  estate.  The  county 
court  of  Pottawatomie  county  was  absolutely 
without  any  Jurisdiction  in  the  promises,  and 
when  plaintiff  in  error,  as  administrator,  paid 
this  sum,  the  same  was  paid  at  his  peril. 
Besides,  It  would  appear  that  the  plaintiff 
in  error  Ignored  sections  6339  and  6340,  B.  U 
1910 ;  therefore  the  court  did  not  commit  er- 
ror in  holding  that  this  item  should  be  charg- 
ed back  against  the  administrator. 

What  has  been  said  regarding  the  payment 
'of  the  $1,835  item  will  apply  with  equal 
force  to  the  $390  item.  The  same  rule  and 
the  same  law  apply  to  these  Items  equally. 

We  therefore  hold  that  the  Judgment  of 
the  trial  court  as  to  the  $3,000  Item  should 
be  reversed,  and  that  the  Judgment  should 
be  affirmed  as  to  the  $1,830  and  the  $390 
Items,  and  It  Is  so  ordered. 

OWEiN,  C.  J,  and  HABBISON,  JOHNSON, 
and  HIOGINS,  JJ.,  concur. 
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SMITH  T.  QURBEATHER'S  MERCANTILE 
00.  et  al.   (Ko.  8084.) 

(Sapreme  Court  of  Oklahoma,   June  24,  191B. 
Behcariug  Denied  Oct.  14,  191S.) 

(SyUabiu  by  the  Court.) 

"L  Apfkai.  Avm  XBBOB  «a»3e7(2)  —  PBBeona 
iroT  nnxBSBiBD  iiv  kkbult  not  mcxBa&BT 

FABTIBS. 

In  an  appeal  to  the  Supnme  Ooart  from  a 
determination  of  a  diatrict  or  a  county  court, 
persons  not  affected  by  or  interested  in  the  re- 
anlt  need  not  be  made  parties. 

2.  Appeal  ash  vxam  «s»327(12)— Mobtoa- 

GOBS  NOT  nZGEBBABT  FABTIES  OH  AFPEAX. 
■BOH  JUDGllXnT  BBTWBEN  VOBTaAOKBB  AND 

ihtkbvbnbbb. 
Jxk  an  action  by  S.  to  foreclose  a  chattel 
mortgage  given  by  H.  and  H.  and  to  secore  pos- 
session of  the  personal  property  described  there- 
in, the  defendant  mortgagors  defaulted,  where- 
upon'0.,  who  secured  a  mortgage  from'  H.  and 
H.  upon  the  same  property  after  the  petition 
of  S.  had  been  filed,  intervened,  whereupon  the 
cause  proceeded  between  S.  and  C.  for  the  sole 
purpose  of  determining  tbdr  rights  under  their 
respectiTe  mortgages,  final  judgment  being  ren- 
dered in  favor  of  C.,  whereupra  S.  appealed 
without  making  H.  and  H.  parties.  Held,  that 
H.  and  H.  were  not  necessary  parties  on  ap- 
peaL 

3.  Chattel  uobtoaobs  ^=»155— Lis  pendens 

«a»3(4),  4,  22(5)— INTKBKST  AOQtnBBD  AFTEB 
PETITION  TO  POBECLOSB  AND  US  PENDENS 
FILED  NOT  BmOTITE  AOAINBT  HOBTOAOEE. 

On  the  merits  it  appeared  that  S.  failed 
to  refile  hia  cbattd  mortsage  within  three  years 
from  its  original  recordati<Hi  as  repaired  by  sec- 
tion 4035,  Rev.  Laws  1910,  and  that  thereafter, 
and  after  the  filing  o£  the  petition  herein,  C. 
secured  a  chattel  mortgage  upon  the  same  per- 
sonal property.  S.  c6ncedes  that  by  virtue  of 
the  foregoing  section  of  the  statute  his  mortgage 
ceased  to  be  valid  oa  against  subsequent  incum- 
brancers in  good  faith,  but  contends  that,  inas- 
much as  his  mortgage  continued  to  be  valid  as 
betwera  the  parties,  the  doctrine  of  lis  pendens 
applies,  by  virtue  of  section  4732,  Rev.  Laws 
1910,  which  provides:  "When  the  petition  has 
been  filed,  the  action  is  pending,  so  as  to  charge 
third  persona  with  notice  of  its  pendency,  and 
while  pending  no  interest  can  be  acquired  by 
third  persons  in  the  subject-matter  thereof  as 
against  the  plaintifTs  title ;  but  such  notice 
shall  be  of  no  avail  unlera  the  summons  be  serv- 
ed or  the  first  publication  made  within  sixty 
days  after  the  filing  of  the  petition."  Held.* 
(1)  The  failure  to  refile  a  copy  of  the  chattel 
mortgage  was  not  fatal  to  the  iustrument,  nor 
did  it  affect  its  validity  as  between  the  parties 
or  those  with  actual  notice  thereof;  (2)  that 
section  4732,  Rev.  Laws  1910,  applies  to  per- 
sonal property ;  (3)  that  when  the  petition  was 
filed  it  protected  the  plaintiff  to  the  extent  of 
preventing  the  acquisition  of  any  interest  by 
third  persms,  in  tiie  subject-matter  thereof,  as 
against  the  plaintiff's  title;  (4)  that  the  plain- 
tiff's title  was  sufficient  to  entitle  him  to  the 
benefit  of  the  statute. 


I  Error  from  County  Court  Kiowa  Ooiin^; 
J.  S.  Carpenter,  Judge. 

Action  by  A.  J.  Smith  against  T.  D.  Huck- 
aby  and  N.  D.  Harris  to  foreclose  a  chattel 
mortgage  and  to  secure  possession  of  prop- 
erty, in  which  defendants  defaulted,  and  tlie 
Curreather's  Mercantile  Company  and  an- 
other appeared  as  interpleaders.  Judgment 
for  interpleaders,  and  plaintiff  brings  er^ 
ror.  Od  relieariuK,  reversed  and  remanded, 
with  dlreetiona 

Wylle  Snow,  of  Coalgate,  for  plalntlfl  in 
error. 

Zink  <&  Clln^  of  Hobart,  for  defendants  In 
error. 

KANE,  X  Upon  Tehea,ring  we  are  con- 
vinced that  the  order  dtsmiasing  the  appeal 
should  be  set  aside  and  the  cause  decided  on 
Its  merits. 

The  facta,  briefly,  are  these:  That  A.  J. 
Smith,  plaintiff  in  error  herdn,  filed  his  peti- 
tion In  an  action  in  replevin  and  brou^t  suit 
CD  the  20th  day  of  Febraary,  1915,  to  fore- 
close a  chattel  mortgage  given  T.  D.  Hock- 
aby  and  N.  D.  Harris.  Said  mortgage  ^s 
filed  for  record  on  the  29lh  day  of  December, 
1911.  On  the  24th  day  of  Febraary,  1916.  the 
Curreather's  Mercantile  C<Hnpany  and  G.  W. 
Oreen  filed  for  record  in  the  office  of  the 
county  clerk  a  mortgage  given  by  Huckaby 
and  Harris  on  the  sanie  property ;  said  mort- 
gage being  given  to  secure  a  debt  for  mer- 
chandiae  sold  the  year  prior. 

When  the  case  came  on  for  trial  in  the 
county  court,  Huckaby  and  Harris  made  de- 
fault and  dropped  out  of  the  case,  and,  Cur- 
reather's Mercantile  Company  and  G.  W. 
Green  appearing  as  interpleaders,  a  trial  was 
had  for  the  sole  purpose  of  detiermlning  the 
respective  rights  of  the  mortgagees  under 
their  respective  mortgages.  Upon  judgment 
being  roidered  in  favor  of  the  interpleodera. 
Smith  appealed  to  this  court,  but  did  not 
join  Huckaby  and  Harris  as  defendants  in 
error.  In  an  opinion  prepared  by  Mr.  Com- 
missioner West,  which  is  pending  on  rehear- 
ing, this  court  dismissed  the  appeal  for  fail- 
ure to  make  Huckaby  and  Harris  parties  to 
the  proceedings  to  reverse  the  Judgment  of 
the  lower  court 

The  opinion  of  the  commissioner  which 
was  filed  November  20,  1917,  overlooks  an 
order  of  this  court  of  April  11,  1916,  overrul- 
ing motion  of  defendants  in  error  to  dlsnMss 
appeal,  wherein  this  court  considered  the 
precise  question  upon  which  the  commission- 
er dismisses  the  appeal.  The  grounds  urged 
by  defendants  in  error  for  dismissal  were, 
of  course,  not  briefed  by  counsel  for  plaintiff 
in  error,  in  view  of  the  prior  order  of  this 
court.  Begordleas  of  the  order  of  this  court 
overruling  the  motion  of  defendants  In  error 
to  dismiss  appeal,  the  opinion  of  Commla- 
sioner  West  seems  to  be  wrong  as  to  the  law. 
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The  rule  cov^lng  appeals  of  this  character  Is  r 
stated  In  8  O.  J.  1007»  |  8B8,  as  follows: 

"Where  a  Judgment  or  decree  is  rendered 
•laiiist  a  part  only  of  coplaintlffs  or  codefend- 
Bnts,  an  appeal  on  writ  of  error  may  and  should 
be  proeecuted  only  in  the  names  of  those  prej- 
udiced, and,  vhere  those  not  prejudiced  are 
joined  therein,  the  petition  or  writ  will  gener- 
aOj  be  dismissed." 

[1]  Plaintiff  In  error  In  Ua  petition  for  re- 
hearliv  cited  the  caaea  of  Gillette  &  Llbby  t. 
Uni^  et  al.,  t  Okl.  91.  S4  Pac.  413 ;  Sonth- 
em  Pine  Lumber  Co.  et  al.  t.  Ward  et  al.,  16 
OkL  131.  SS  Pac.  4B9.  1316  fifth  paragraph 
of  the  syllabns  of  tlie  latter  case  reads: 

"In  an  appeal  to  the  Supreme  Court  from  a 
determination  of  a  district  court,  persons  not 
affected  by  or  interested  in  the  result  need  not 
bo  taiade  parties." 

Other  cases  in  point  are  Outcalt  v.  Collier, 
8  Okl.  473,  68  Pac.  642;  Chappie  et  a),  t. 
Gldney,  38  Okl.  S96,  S99,  134  P^c.  859;  De 
Bolt  T.  Farmers'  EJxchaoge  Bank  et  al.,  46 
OkL  258,  209,  266,  148  Pac.  830.  As  it  was 
wholly  Immaterial  to  Huckaby  and  Harris 
whether  plaintiff  in  error  or  defendants,  in 
error  herein  prevailed  In  the  county  court, 
they  cannot  be  affected  by  the  decision  of 
this  court  The  opinion  of  the  commissioner 
dismissing  the  appeal  should  be  set  aside, 
and  the  case  should  be  decided  on  Us  merits. 

[2,  3]  The  case  upon  its  merits  reQUlres  the 
constroction  of  section  4036,  Bev.  Uiwa  1910, 
reflating  to  refiling  mortgages  cm  personal 
property  at  the  end  of  three  years,  and 
section  4732,  Bev.  Laws  1910,  relating  to  the 
doctrine  of  lis  pendens. 

Connsel  for  plaintiff  In  error  concedes  that 
his  <dient  did  not  reflle  his  chattel  mortgage 
within  three  years  from  its  original  recorda- 
tkm,  and  Uiat  thereafter,  by  virtue  of  the 
statnte,  it  ceased  to  he  valid  as  against  cred- 
itors of  the  mortgagor  and  subsequent  pur- 
chasers  or  incumbrancers  In  good  faith.  But 
be  saTS  that  the  defendant  In  error  having 
taken  the  chattel  mortgage  upon  which  he 
bases  his  claim,  after  the  plaintiff  bad  filed 
his  petition  In  the  present  action  for  the  pur- 
pose of  foredoring  bis  Hen  and  securing  pos- 
session of  the  specific  personal  property  cov- 
ered by  both  mortgages,  no  interest  adverse 
to  liJs  title  was  acquired. 

We  think  the  contention  ot  connsel  Is  weU 
takoL    Section  4782  reads  as  follows: 

"When  the  petition  has  been  filed, -tiie  ac- 
tion is  pending,  so  as  to  chaige  third  persons 
with  notice  of  its  pendency,  and  while  pending 
no  interest  can  be  acquired  by  third  persons 
in  the  subject-matter  thereof  as  against  the 
plaintiff's  title;  but  such  notice  shall  be  of  no 
araO  unless  the  summons  be  served  or  the  first 
publication  made  within  sixty  days  after  the 
filing  of  the  petition." 

Tbe  Supreme  Oonrt  of  New  Mexico,  In 
passing  upon  the  effect,  as  between  the  par- 


ties, of  failure  to  refile  a  chattel  mortgage, 
under  a  statute  similar  to  our  own  held  that 
the  failure  to  reflle  a  copy  of  a  chattel  mort- 
gage Is  not  fatal  to  the  instrument,  nor  does 
it  affect  Its  validity  as  between  the  parties 
or  those  with  actual  notice  thereof.  Hunt 
V.  Gragg  et  al.,  19  N.  M.  450,  145  Pac.  136. 

If  the  first  chattel  mortgage  herein  'was 
good  as  between  the  parties,  notwithstand- 
ing it  was  not  reflled,  and  this  Is  not  serious- 
ly disputed,  then  when  the  petition  was  filed, 
tbe  action  being  for  foreclosure  and  the  pos- 
session of  specific  personal  property,  no 
interest  could  be  acquired  by  third  persons  in 
the  subject  of  the  action,  as  against  the 
plaintlfTs  title.  The  statute  seems  to  be 
qyite  clear  on  this  point,  and  Its  applicability 
Is  not  serlonsly  denied  by  counsel  for  the 
plaintiff  In  error,  unless,  as  they  contend,  the 
doctrine  of  Its  ^ndens  does  not  apply  to  per- 
sonal property.  We  are  unable,  however,  to 
agree  with  this  contmtion.  So  far  as  con- 
cerns tbe  extensl(Hi  of  the  rule  to  personalty. 
It  may  be  urged  that  every  consideration  of 
necessity  and  of  public  policy  which  demands 
and  Justifies  the  law  of  Us  pradens,  as  ap- 
plied to  real  estate,  also  demands  and  justl- 
fles  the  application  of  tbe  same  law  to  per- 
sonal property.  In  fact,  the  ease  wltb  which 
personalty  could  be  transferred  to  parties 
having  no  notice  of  the  litigation  Is  much 
greater  than  in  the  case  of  real  estate.  The 
probability  of  the  defendant's  entirely  de- 
feating the  object  of  the  suit  by  a  transfer 
of  the  property  pendente  lite  Is  rather  great- 
er In  the  case  of  personal  than  of  real  es- 
tate; and  the  necessity  of  some  law  pro- 
hibiting such  transfer,  to  the  prejudice  of 
the  prevailing  party.  Is  therefore  greater  Id 
the  former  case  than  In  tbe  latter.  While 
there  are  decisions  implying  that  Us  pendens 
does  not  apply  to  personal  prt^erty,  tbe  de- 
cided weight  of  authority  Is  In  favor  of  ex- 
tending the  doctrine  to  such  property.  17 
B.  CI/,  fi  18,  tit.  Lis  Pendens. 

In  this  action  which  Involves  the  foreclo- 
sure of  a  lien  an  the  possession  of  specific 
personal  property,  filing  the  petition  protect- 
ed the  plaintiff  to  tbe  extent  of  preventing 
the  acquisition  <rf  any  interest  by  third  per- 
sons in  the  subject-matter  thereof,  as  against 
the  plaintUTs  titie.  Marshall  v.  Shepard,  23 
Kan.  321.  That  the  plalntifTs  title  was  suffi- 
cient to  entitle  him  to  invoke  this  section  of 
the  statute,  see  Holland  v.  Cofleld,  27  Okl. 
469,  112  Pac.  1032,  where  It  was  held  that 
tbe  word  "title,"  as  used  In  the  statute,  must 
be  construed  "in  Its  broadest  meaning  and 
most  comprehensive  sdgnlflcatlon." 

Fw  the  reasons  stated,  tbe  Judgment  of 
tbe  conrt  bclQW  is  reversed  and  remanded, 
with  directions  to  proceed  in  accordance  with 
tbe  views  berdn  es^iree^ed. 

OWBN,  C.  J.,  and  BAIXKY,  JOHNSON, 
and  HARBISON,  JJ.,  concur. 
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GARDEN  et  al.  T.  BmfBLH.   (Mo.  8541.) 

(Supreme  Ooart  of  Oklahoma.   April  8.  1919. 
Behearing  Denied  Oct  14,  1919.) 

(ByUabut  by  the  Court.) 

1.  APFBiX  AND  KBBOB  «=»1001(1)— TUDICT 
AND  JUDGICBRT  BEASOnABLT  StTFPOKnCD  BY 
ETZDENCB  SUSTAINED. 

In  an  action  for  the  recovery  of  money  and 
for  specific  real  property,  the  aame  la  triable 
by  a  jury,  and  when  sach  a  case  Is  tried  to  a 
jury,  and  there  is  evidence  reasonably  tending 
to  support  the  verdict  of  the  Jury  and  the  judg- 
ment of  the  tt'ial  court,  the  judgment  of  the 
lower  court  will  not  be  disturbed. 

2.  Trial  ^»260(1)  —  Instbtiction  snBSTAW- 

TIALLT  COVEBED  BY  THOSE  GIVEN  PEOPEBLT 
DENIED. 

It  is  not  error  to  refuse  to  give  a  request- 
ed instruction  that  correctly  states  the  lavY,  if 
substantially  the  same  instruction  is  embodied 
in  the  charge  of  the  court  to  the  jury  aud  the 
charge  as  a  whole  correctly  states  the  law  ap- 
plicable to  the  facte  in  the  case. 

3.  Indians  «es>16(1>-Okai,  u:a8E  fob  teab 
of  fabicino  zand  aftxb  pendtng  lease 

VALID. 

An  oral  agricultural  lease  upon  the  lands 
of  a  full-blood  Cherokee  may  be  made  during 
the  existence  of  a  valid  and  unexpired  lease, 
for  the  ensuing  year,  but  only  for  a  fair  rental, 
and  near  the  expiration  of  a  valid  lease,  that 
the  tenant  may  know  wliat  he  has  to  depend  on 
for  the  ensuing  year,  but  in  no  case  can  the 
oral  lease  be  for  more  than  one  year. 

4.  APFEAZ,  AND  EBBOB  •Ce»1047(1)— Impbdpkb 
ADinSSION  OB  BEJEOTION  OF  EVIDENCE,  IF 
NOT  FBEJUDICIAL,  HABMLESS. 

The  improper  admission  or  rejection  of  ev- 
idence. If  not  prejudicial  to  the  part^  complain- 
ing, is  not  grounds  for  reversal. 

5.  Sufficiency  of  evidence. 

Evidence  in  the  case  at  bar  examined,  and 
held  sufficient  to  sustain  the  judgment  of  the 
trial  court. 

Error  from  District  Court,  Ctals  County; 
Preston  S.  Davis,  Judge. 

Suit  for  Injunction  by  Jobn  D.  Humble 
against  Frank  Garden,  William  Pace,  and 
Pearl  Smith,  with  cross-petition  by  defend- 
ants, and  suit  by  William  Pace  against  Jobn 
D.  Humble.  Ctises  consolidated  for  trial  and 
Judgment  for  plaintiff  Humble  against  Pace, 
Garden,  and  Smith,  and  they  bring  error. 
Affirmed. 

W.  T.  Rye  and  W.  H.  Kornegay,  both  of 
Vlnlta,  for  plaintiffs  In  error. 

Seymour  Riddle  and  Albert  D.  Bennett, 
both  of  Miami,  for  defendant  In  error. 

McNIOILL,  J.  John  D.  Humble  filed  suit 
In  the  district  court  of  Gralg  county  asking 
for  an  injunction  aguinst  b^ank  Garden, 
William  Pace,  and  Pearl  Smith,  to  oiioln 


said  defendants  from  trespassing  on  certain 
lands  and  for  damages.  The  defendants  be- 
low asked  possession  of  said  premises  and 
filed  a  cross-petition,  this  being  in  cose  No. 
1800.  William  Pace  filed  suit  against  the 
plaintiff,  being  case  No.  1893,  and  asked  for 
damages  against  John  D.  Humble  In  the  sum 
of  $3,000,  for  trespassing  on  this  same  land. 
John  D.  Humble  claimed  possession  of  said 
land  by  reason  of  an  oral  lease,  and  Pace 
aud  others  claimed  possession  of  said  land  by 
reason  of  a  written  leose.  The  cases  were 
consolidated  and  tried  to  a  Jury,  and  the 
jury  found  In  favor  of  Humble  and  against 
Pace  and  others  and  fixed  the  damages  In 
the  sum  of  $100. 

tij  The  first  assignment  of  error  Is  that 
the  court  erred  In  overruling  the  motion  for 
new  trial,  and  states; 

"This  being  a  nonjury  case,  the  appellate 
coUrt  will  review  and  weigh  the  evidence,  and, 
if  the  weight  of  evidence  Is  against  tba  judg- 
ment of  the  lower  court,  tiie  appellate  court  will 
reverse  the  jadgm»t" 

Section  4993  of  the  Revised  Laws  of  1910 
is  as  follows: 

"Issues  of  law  mast  be  tried  by  the  court, 
imleas  referred.  Issues  of  fact  arising  in  ac 
tions  for  the  recovery  of  money,  or  of  specific 
real  or  pmonal  property,  shall  be  tried  by  a 
juiT,  unless  a  jury  trial  Is  waived,  or  a  refer- 
ence be.  ordered,  as  hereinafter  provided." 

This  was  a  cause  for  the  recovery  of 
money  and  the  possession  of  ^)eclflc  real 
property  and  was  strictly  a  jury  case.  The 
law  governing  the  weight  given  to  the  finding 
of  the  jury  has  been  laid  down  by  this  court 
as  follows: 

"Where  there  Is  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury  or  the  judg- 
ment of  the  trial  court,  the  judgment  of  the 
lower  court  will  not  be  dieturbed."  Frazier 
Brick  Go.  v.  Herber  (Ardmore  Nat  Bank)  162 
Pac.  205;  Berryhill  v.  ThraUkill,  160  Pac.  874; 
Kapp  V.  Levyson,  IGO  Pac.  457,  68  OkL  651 ; 
Eoff  T.  Alexander,  161  Pac  807;  First  Nat 
Bank  of  Checotah  v.  Lewis,  161  Pac.  175. 
(Only  one  of  the  above  cases  has  been  oflSdal- 
ly  reported.) 

rs]  The  evidence  was  conflicting;  the  de- 
fendant Humble's  contention  being  that  he 
bad  been  renting  said  land  by  verbal  agree- 
ment for  four  or  five  years  prior  to  the  In- 
stitution of  this  suit  for  a  year  at  a  time, 
and  that  In  October,  1914,  be  again  rented 
the  land  for  the.  year  1915.  This  was  denied, 
and  the  plaintiff  in  error  claimed  possession 
by  virtue  of  a  written  lease,  which  had  been 
approved  by  the  Department  of  Interior. 
The  case  was  tried  on  a  question  of  fact, 
and  tlie  evidence  being  conflicting,  the  jury 
made  Its  findings  upon  said  Issue  of  fact, 
nnd  the  verdict  having  been  approved  by 
tbe  trial  court,  this  court  will  not  disturb 
the  same  on  appeal  If  there  is  any  evidence 
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reasonably  tending  to  support  said  verdict. 
From  an  examioatltm  of  the  record  tbere 
was  sufficient  evidence  to  Boivort  die  find* 
ings  of  tile  Jury. 

[2]  The  plaintiff  complained  tliat  tbe  court 
refused  to  give  instructions  Nos.  2,  3,  4,  and 
5  offered  on  t>eliatC  of  plaintiff  in  error.  In- 
struction No.  2  offered  by  said  plaintiff  In 
error  was  incorporated  in  Instruction  No.  7, 
given.  Instruction  No.  4,  -requested  by  tbe 
plaintiff  In  error,  we  do  not  think  correctly 
stated  tbe  law,  but  tbe  portion  of  tbe  same 
that  corr.ectly  stated  tbe  law  was  incorporat- 
ed in  instructions  Nos.  3  and  6,  given.  In- 
struction No.  3,  being  a  peremptory  instruc- 
tion, was  properly  refused  by  tbe  court  In- 
struction No.  5  was  on  tbe  question  of  dam- 
ages. Tbe  court  submitted  the  measure  of 
damages  that  each  party  would  be  entitled 
to  in  Instruction  No.  S  given  by  the  court. 
This  was  not  excepted  to  by  [^aintiffs 
In  error,  and,  the  Jury  having  found  that 
Humble  was  rightfully  In  possession  of  the 
premises,  the  measure  of  damages  the 
plaintiff  In  error  would  be  entitled  to  would 
not  be  material,  as  the  ]uiy  found  they  were 
not  entitled  to  possession. 

This  court  has  laid  down  the  following 
rnle  as  to  Instructions: 

"It  Is  not  error  to  refuse  to  fftve  an  instruc- 
tion that  correctly  states  tlie  law,  if  substan- 
tially the  same  instroction  is  embodied  in  the 
charge  of  tJie  court  to  the  Jury  and  the  cbarget 
taken  as  a  whole,  ewreetly  states  the  lai^." 
St.  Louis  &  S.  F.  By.  Oo.  T.  Walker,  SI  OU. 
404,  122  Pac  492. 

[4]  The  next  assignment  of  error  was : 
The  court  permitted,  over  tbe  objection  of 
the  plaintlflb  in  error,  the  following  oueetlona 
and  answers: 

"Q.  Did  you  consult  any  attorney  in  the  state- 
ment of  facts  of  your  lease?    A.  Tee. 

'*Q.  Who  did  you  see?   A.  Mr.  Thompson. 

"Q.  What  did  yoa  do  after  you  consulted 
your  attorney,  Mr.  Thompson?  A.  I  went  back 
and  went  to  work." 

These  qnestlonB  were  objected  to  by  plain- 
tiff In  error  and  overruled.  No  evidence 
was  introduced  as  to  what  Instructions  Mr. 
Thompson  gave  to  tbe  defendant  In  error, 
Humbly  and  we  are  unaUe  to  see  in  what 
way  the  same  was  prejudicial  or  could  In 
any  way  Influence  the  Jury. 

This  court  has  held: 

"Tbe  improper  admission  or  rejection  of  ev- 
idence, if  not  prejudicial  to  the  par^  com- 
plaining, is  not  ground  for  reversal."  City  of 
Aoadarko  v.  Argo,  35  Okl.  115,  128  Pac.  500. 

The  next  question  presented  is:  Excessive, 
damages.   There  was  no  cmnplaint  made  as 
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to  the  instruction  given  by  the  court  as  to 
tbe  measure  of  damages.  This  controversy 
arose  over  the  possession  of  some  500  acres 
of  land.  While  It  la  true  the  defendant  in 
error  was  In  possession  of  the  same,  still 
we  are  unable  to  say  from  the  evidence  that 
tbe  Judgment  for  $100  would  be  excessive. 

[3]  The  next  question  presented  by  plain- 
tiff in  error  deals  with  the  question  of  full- 
blood  Cherokees  leasing  the  land  which  in- 
cluded their  homestead  without  the  consent 
of  the  Secretary  of  the  Interior,  for  a  period 
of  one  year.  Counsel  in  bis  brief,  after  cit- 
ing section  19  of  the  Act  of  AprU  26,  1900, 
c.  1876,  34  Stat.  144,  and  the  Act  of  May  27, 
1908,  c.  199,  35  Stat.  312,  states  as  follows: 

"It  is  probable  that  Congress  Intended  to 
confer  the  power  on  a  fuU-blood  to  lease  his 
homestead  for  one  year,  hut  tbe  act  does'  not  so 
provide,  unless  the  Secretary  of  the  Interior 
approves.  The  prohibition  Is  against  alienation 
of  the  homestead  at  all.  With  the  approval 
of  the  Secretary  of  the  Interior,  a  lease  could 
be  made  for  more  than  a  year,  making  the  in- 
ference tha.f  without  the  ammval  it  could  be 
made  for  one  year  and  no  more." 

The  courts  have  adopted  or  practically 
adopted  the  rule  that  a  full-blood  may  lease 
the  hnnestead  for  a  period  of  one  year  by 
verbal  lease  as  stated  In  tbe  case  of  U.  S. 
V.  Noble,  237  U.  S.  74,  35  Sup.  Ct  532,  59 
L.  Ed.  844.  Then  the  same  rule  and  reason 
would  apply  to  a  lease  to  begin  in  tbe  future 
that  would  apply  to  a  written  lease  for  five 
years  to  begin  in  the  future.  This  court  has 
laid  down  the  following  rule  In  the  case  of 
Hudson  V.  Hlldt: 

"A  valid  lease  tor  agricultural  purposes  of 
a  restricted  Creek  allotment  may  be  made  dur- 
ing tbe  existence  of  a  prior,  valid  lease,  provided 
it  is  made  for  a  fair  rental,  near  the  termina- 
tion of  the  existing  lease,  and  that  It  does  not 
extend  the  term  more  than  five  years  from  the 
date  of  the  last  lease."  Hudson  v.  Hildt,  61 
Okl.  359,  151  Pac.  1063 ;  Brown  v.  Van  Pelt, 
166  Pac.  102. 

Under  the  reasoning  of  tbe  above-entitled 
cases,  an  oral  lease  made  In  September  or 
October,  1914,  for  a  fair  consideration,  be- 
ginning January  1,  1915,  for  the  year  1915,  la 
valid,  although  tbere  was  a  valid  lease  on 
said  land,  which  did  not  expire  until  De- 
cember 31, 1914. 

We  see  no  material  error  in  the  record  or 
in  the  assignment  of  errors  pointed  out  by 
the  plaintiffs  in  error. 

The  Judgment  of  the  trial  court'  la  there- 
fore afilrmed.  , 

All  the  Justices  concur. 
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WAICBER  et  at  T.  FIRST  PRESBYTKRI- 
AN  GHtTRCH  OV  NORMAN,  OKL. 
(Na  10414.) 

(Supreme  Court  of  (/klahoma.    Sept.  16,  1919. 
Rehearing  Denied  Oct  14,  1919.) 

fSvUdbw  &ir  the  Court.) 

1.  MUNICIPAI,  COEPORATIONS  ®=s611  —  NOT- 
8AIVCE  C=»61~LAUNDBIEa  HAT  BE  BEOU- 
LATBD  THOUGH  NOT  "NDI8ANCB  FEB  BE." 

A  laundry  Ib  not  a  "nuisance  per  se,"  but 
acting  under  the  police  and  sanitary  powers  a 
city  may  regulatQ  the  establiahm^t  and  opera- 
tion of  same. 

[Ed.  Mote.— For  other  definitioQS.  see  Words 
ai^  Phrases,  First  and  Second  Series,  Nuisance 
Per  Se.] 

2.  OONBTITimONAI.  LAW  «=>296(1)— MUNICI- 
PAL BEaULi.TION  OF  LAUNDBIBS  HOT  WITH- 
OUT DUE  FB0CE88  OF  LAW. 

It  ia  not  depriving  one  of  bla  property  with- 
out due  process  of  law  for  a  ci^,  acting  under 
its  police  and  sanitary  powers,  to  regulate  by 
ordinanes  a  haaineaB  ddeterious  to  ptiblic  health, 
morals,  safety,  or  welfare  ot  its  Inhabitanta. 

S.  Municipal  cobpobations  €:=::>625— Ordi- 
nances TO  pbouotb  public  health  and 

WBLFABE  must  be  SEASONABLE. 

An  ordinance  of  a  regolatory  nature  in  con- 
travention of  the  nataral  rii^ta  of  Individuals 
must  be  reasonable,  and  a  court  must  be  able 
to  see  tiiat  It  will  tend  to  promote  the  public 
twal^  morals,  safety,  and  welfare. 

4.  Evidence  «=s>6(1),  14— Coma  will  take 

JUDICIAL  NOTICE  Ot  CHANQINQ  OONOmONS 
IN  KANKEB  OV  UTINQ. 

A  court,  in  passing  upon  an  ordinance  of  a 
regulatory  natura  as  to  whether  It  is  reasonable 
and  wiU  tend  to  promote  the  public  health,  mor- 
als, safety,  or  welfare,  can  take^judidal  notice 
of  the  changing  coaditioDB  in  manner  of  living 
and  matters  of  ctHnmon  knowle<^. 

0.  CONsnTunoNAL  LAW  «S9239,  295~LiT- 
brt  stable  and  oabagk  keepers  ^3>4%— 
Municipal  corporations  4=^11,  025  — 
Police  and  sanitabt  beoulatioh  or  loca- 
tion op  laundbies  as  to  churches  and 
bchoolb  due  process  of  law. 
In  the  instant  caee,  plaintiffs  attempted  to 

install  machinery  and  operate  a  laundry  within 

10  feet  of  the  First  Presbyterian  Church  of  the 
City  of  Norman,  in  violation  of  an  ordinance 
prohibiting  the  installation  and  operation  of  an 

011  mill,  tannery,  cotton  gin,  ateam  laundry,  ma- 
chine shop,  garage,  or  blacksmith  shop  within 
160  feet  of  a  church,  school,  or  hospital,  on  the  | 
theory  that  the  ordinance  was  void  and  in  viola- : 
tlon  of  the  fourteenth  amendment  of  the  fed-  ' 
eral  Constitution.  Held,  that  such  an  ordinance  j 
is  of  a  regulatory  nature  and  reasonable,  and  j 
within  the  police  and  sanitary  powers  of  a  city  ■ 
to  enact  and  enforce,  and  not  in  violation  of  the  , 
fourteenth  amendment  to  the  federal  Ckinstitu- 
tion. 

Error  from  District  Court,  Cleveland  Coun- 
ty; F.  B.  Swank,  Judge,  J 


Bolt  A>r  Injunction  by  the  First  Presbyteti 
an  Church  of  Norman,  Okl.,  against  O.  T 
Walcher  and  others.  Judgment  for  plaintiff 
and  defendants  bring  error.  Affirmed. 

T.  0.  Wbl^ejr,  of  Outhrle,  for  pliOntifflB  Ic 

error. 

W.  L.  Eagletott,  of  Norman,  for  defdndanl 

In  error. 

HIGGINS,  J.  The  city  councU  of  the  dty 
of  Norman  passed  an  ordinance  prohibiting 
certain  business  within  ISO  feet  of  church, 
school,  or  hospital ;  the  second  section  of  the 
ordinance  being  as  follows: 

"It  shall  be  unlawful  for  any  iterscm.  part- 
nership or  corporation  to  install,  maintain,  car- 
ry on,  operate  or  run  an  oil  miU,  tannery,  cotton 
gin,  steam  laundry,  machine  shop,  garage,  or 
blacksmith  shop  within  150  feet  of  any  churdi 
building,  school  house  or  hospital,  within  the 
limits  of  the  city  of  Noman,  Oklahoma,  and 
the  carrying  on,  maintaining  or  running  of  any 
of  the  above  mentioned  businesses  wHhtn  Sidd 
ISO  feet  of  any  church,  school  building  or  hosiu- 
tal  be  and  the  same  is  hereby  declared  to  be  a 
nuisance  and  subject  to  abatement  upcm  suit  of 
any  citizen  or  organization  affected  thereby." 

The  plaintiffs  In  error,  believing  the  ordi- 
nance to  be  void,  installed  machinery  and  be- 
gan to  operate  a  laundry  within  10  feet  of 
the  First  Presbyterian  Church  of  that  city. 
Upon  suit  being  brought  by  the  church,  the 
lower  court,  by  virtue  of  the  ordinance,  re- 
strained the  operation  of  the  laundry,  where- 
upon au  appeal  was  taken  to  this  court. 

[1-3]  The  plaintiffs  in  error  contended  that 
the  ordinance  declares  a  laundry  a  nuisance 
per  se,  which  Is  beyond  the  power  of  the  city 
council  so  to  do,  and  la  in  violation  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  and  cites  as  authority  the 
following  (pinions:  In  re  Tie  Loy  (O.  C.)  26 
Fed.  611 ;  In  re  Sam  Kee  (C.  C.)  31  Fed.  680 ; 
In  re  Lee  Sing  (C.  C.)  43  Fed.  359;  In  re 
Hong  Wah  (D.  C.)  82  Fed.  624 ; .  Soon  Hlng  v.f 
Crowley,  113  U.  S.  703,  5  Sup.  Ct  730,  28  U 
Ed.  1145;  Tick  Wo  v.  Hopkins,  118  U.  S. 
369,  6  Sup.  Ct.  1064,  30  L.  Ed.  220. 

The  defendant  in  error  contends  tbat  thi 
ordinance  does  not  declare  o  laundry  a  rnrf 
sance  per  se,  but  merely  regulates  the  open 
tlon  of  same,  and  cites  the  following  ca8€f 
Ex  parte  Jones,  4  Okl.  Cr.  74,  109  Pac.  67* 
Duncan  Electric  &  Ice  Co.  v.  City  of  Duncf 
166  Pac.  1048;  In  re  Lncey,  108  Cal.  326, 
Pac.  411,  38  L.  R.  A.  640,  49  Am.  St.  Kep. 

The  cases  cited  by  plaintiffs  in  error  an 
In  California,  where  certain  cities  passed 
dinances  apparently  intended  to  place 
strlctloDs  upon  Chinese  operating  laundri 
by  either  declaring  the  snme  to  be  a  nuisai 
and  preventing  the  operation  of  same  In  ■ 
city,  or  In  cortain  portions  of  snme,  which  v 
usually  a  major  portion,  or  by  rpquirlu| 
certain  percentage  of  the  property  owners 
agree  thereto,  or  that  a  certain  permit  m 
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HAHT-PABB  CO.  T.  DUNCAN. 
(No.  7826.) 

(Supreme  Court  of  Oklaboma.    Oct.  17,  1916. 
Behearing  Denied  Oct.  14.  1919.) 

(Syllabut  Iff  tke  Court.) 

1.  Attachment  <©=32o0— On  motion  to  dib- 
«haboe  heabing  upon  aetidatitg  and  oth- 
eb  evidence  neces3abt. 
While  the  statutory  proceediag  upon  a  mo- 
tion to  discharge  an  attachmeot  is  entirety  inter- 
•>^-**'cutory,  not  aScctiDg  the  merits  of  the  original 
tion,  and  a  "trial"  in  a  Btriet  legal  aense  Is  not 
itemplated,  yet  when  the  grounda  of  attach- 
nt  are  controverted  by  motion  to  discharge, 
learing  npon  the  affidavits  or  other  evidence 
duced  is  required,  and  a  determination  of  the 
estions  of  fact  and  ]aw  must  necessarily  be 
,d.    Upon  such  hearing  the  rules  of  law  ordi- 
irily  governing  the  trial  of  such  questions 
igbt  properly  to  be  applied  by  the  court  or 
idge  to  whom  the  motion  is  presented. 

.  MOTIOn  TO  DISCHABOE  ATTAOBMKNT  —  DE- 
UUBBEB  TO  EVIDENCE. 
Becord  examined,  and  held  error  to  austain 
I  demurrer  to  the  evidence  offered  to  sustain  the 
{round  of  attachment  set  forth  in  the  affidavit. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Tillman  Coun- 
ty; T.  P.  Clay,  Judge. 

Action  by  the  Hart-Parr  Company  against 
Josepli  T.  DnucBD.  From  an  order  discharg- 
ing an  attacOiinent,  plaintiff  brings  error. 
Beversed  and  remanded  for  hearing  on  the 
moUou  to  discbarge  attachment. 

Mounts  &  Davis,  of  VwAecUA,  Fred  R. 
Ellis,  of  Lawton,  and  Chester  I.  Long  and 
Austin  M.  Cowan,  both  of  Wichita,  for  plain- 
tiff In  error. 

Wilson  &  BoCt  ci  Frederick,  for  defendant 
In  error, 

BDKAEMOBD,  a  TbJs  la  an  appeal  from 
an  order  of  the  district  court  of  miman 
county  discbai^K  on  attacbmrat 

On  July  10,  1915,  the  plaintiff  commenced 
action  against  defendant  to  recover  an  cer- 
tain promissory  notes  evidencing  the  pur- 
chase price  of  nm^inery  sold  It  to  dfffend- 
ant  Upon  the  filing  of  proper  afOdavit  and 
bond,  an  ordn  of  atta<ihment  was  Issued  and 
levied  upon  the  v^mpaty  of  defendant;  the 
ground  ot  attachment  being  that— 

"The  defendant  fraudulently  contracted  the 
debt,  or  fraudulently  incurred  the  liability  or  ob- 
ligation (or  whlcb  the  suit  is  broivht." 

On  October  2,  1916,  defendant  moved  the 
dlsdiarge  of  the  attachment ;  the  motion  be- 
ing accompanied  by  his  affidavit  stating: 

"That  the  alleged  grounds  for  attachment  con- 
tained in  plaintifTs  affidavit  herein  are  wholly 
nntrue,  and  this  affiant  specifically  denies  that 

he  fraudulently  contracted  the  debt  sued  on  by 


idalntiS  herein,  and  fnrAer  Bped6cally  denies 

that  he  fraodylently  Incurred  the  liability  or 
obligation  foi  which  this  suit  is  brought  And 
this  affiant  further  says  that  said  obligation  was 
incurred  by  him  entirely  in  good  faith  and  with* 
out  fraud  of  any  kind  on  his  part;  and  further 
affiant  saith  not."  ■ 

Upon  hearing  of  said  motion  the  court  sus- 
tained a  demurrer  to  the  evidence  of  plain- 
tiff and  wdered  the  attachment  discharged. 

{1]  The  sole  question  tot  ccuslderation  is 
whether  the  trial  court  erred  in  sustaining 
such  demurrer. 

The  evidence  offered  by  plaintiff,  consiat- 
ing  of  affidavits,  documents,  and  oral  testi- 
mony, disclosed  that  defendant  gave  his  or- 
der to  the  plaintiff  for  certain  madiinory,  ac- 
companying and  as  a  part  of  which  was  a 
financial  or  property  statement  signed  by  him 
setttiig  forth  that  he  was  the  owner  of,  and 
had  good  title  duly  registered  to,  820  acres 
of  land  in  Tillman  county,  Okl.,  <k  the  value 
of  ¥13,000,  Incumbered  to  the  extent  of  94,600; 
that  the  plaintiff,  believing  such  atatement  to 
be  true  and  relying  thereon,  accepted  such 
order  and  sofd  to  41m  the  machinery ;  tbat  in 
fact  he  was  not  the  record  owner  of  but  80 
acres  of  land  in  said  county. 

Wliile  the  statutory  proceeding  upon  a  mo- 
tion to  discharge  an  attachment  Is  entirely 
InterlocutOTy,  not  affecting  the  merits  of  the 
original  actltm,  and  a  "trial"  la  a  strict  le- 
gal sense  Is  not  contemplated,  yet,  when  the 
grounds  of  attadmiwt  are  controverted  by 
motion  to  discharge,  a  bearing  upon  the  af- 
fidavits or  other  evidence  adduced  is  re- 
quired, and  a  determination  of  the  qu^ons 
of  foct  and  law  must  necessarily  be  bad. 
Upon  such  bearing  the  rules  of  law  ordi- 
narily governing  the  trial  of  such  questions 
ought  properly  to  be  applied  by  the  court  oi 
Judge  to  whom  the  motion  is  presented. 

"A  demurrer  to  the  evidence  admits  all  fact 
proven,  admits  the  existence  of  the  facts  wbic 
there  Is  evidence  tending  to  prove,  and  all  tl 
reasonable  inferences  which  may  be  drawn  fro 
the  evidence.  The  question  on  demurrer  t 
Does  the  evidence,  considering  only  that  wbic 
is  favorable  to  the  demurree  and  yielding  to  hi 
the  full  benefit  of  the  reasonable  infercnc 
which  it  supplies  and  furnishes,  entitle  him  i 
recover?"  Crow  v.  Crow.  40  Okl.  455. 139  Pa 
122. 

The  statement  made  by  defendant  was  o 
viously  for  the  Information  of  the  plaint 
and  to  be  acted  upon  by  it  in  the  partlci 
transaction  Involved.  The  plainttS  was 
tborized  to  rely  npon  it  independently 
any  search  of  the  coun^  records  to  ascen 
and  establish  its  truthfulness.  That  it 
so  rely  in  extending  credit  to  the  defenr 
and  that  the  statement  was  materially  ) 
is  undisputed. 

[2]  The  evidence  adduced,  uncontrad 
together  with  the  reasonable  Infe 
which  it  supplies,  in  our  opinion,  st 
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be  first  obtained,  and  leaving  It  to  the  arbi- 
trary act  of  some  dty  official  to  grant  or  re- 
fuse this  permit 
26  Cyc  727,  laya  the  following  law  down: 

"T3nilc7  power  to  lepilate  lanndrleB  munldpal- 
iticB  may  ■squire  as  police  regnlations  that 
laandriei  shall  be  coDfined  to  certain  parts  of 
the  dty,  and  ttiat  they  shall  be  carried  on  o&ly 
In  bnildings  of  brick  or  stone,  and  within  certata 
reasonable  hours.  Bat  ft  seems  ^t  an  ordi- 
nance is  invalid  wUdi  requires  the  consent  of  a 
certain  number  of  tax  payeza  and  dtlsens  of  the 
yidnity  for  the  establishment  of  the  bnidneas." 

Ex  parte  Lacey,  sopra,  is  a  case  very  sim- 
ilar to  the  case  at  bar.  The  city  of  Los  Ange- 
les by  ordinance  prohibited  o  steam  shoddy 
and  carpet  beating  machine  within  100  feet 
of  a  church,  schoolhouse,  or  residence.  Lacey 
disregarded  this  ordinance,  claiming  the  same 
to  be  void  for  the  reason  given  by  plaintiffs 
in  error  In  this  case,  was  tried,  convicted,  and 
Imprisoned,  and  sought  release  on  a  writ  of 
habeas  corpus.  In  discussing  the  legality  of 
the  ordinance  the  court  stated: 

"We  see  nothing  in  the  lantruage  of  diis  ordi- 
nance contrary  to  the  great  principlea  of  our 
government.  We  see  nothing  there  depriving 
petitioner  of  any  fundamental  right  In  the 
exerdae  of  its  police  and  sanitary  power,  the 
dty  has  attempted  to  regulate  the  business  of 
beating  carpets  by  steam  power.  Under  its 
conrtitutlonal  grant;  it  had  ^e  right  to  regulate 
this  business.  The  use  of  steam  power,  of  It- 
mAtj  witliin  munidpal  territory,  has  always 
been  recognized  as  a  proper  subject  of  regula- 
tion ;  and,  in  addition,  here  it  may  wdl  be  as- 
sumed tluit  tbe  dust  and  other  disagreeable  and 
unhealthy  matters  arising  in  such  guantitiefl 
from  the  benting  of  carpets,  as  would  naturally 
be  indicated  by  the  use  of  steam  power,  are  a 
i:onstant  source  of  danger  and  menace  to  tbe 
good  health  and  general  welfare  of  the  neigh- 
borhood where  located. 

"Conceding  the  business  covered  by  tbe  provl- 
i^ons  of  this  ordinance  not  to  constitute  a  nui- 
sance per  se.  and  to  stand  upon  different  grounds 
from  power  factories,  street  obstructions,  and  the 
nice,  still  the  case  is  made  no  better  for  petition- 
er.   This  is  not  a  question  of  nuisance  per  ae, 
and  the  power  to  regulate  is  in  no  way  depend- 
ent upon  such  conditions.    Indeed,  as  to  nui- 
sances per  se,  the  general  laws  of  the  state  are 
ample  to  deal  with  them.  But  the  business  here 
involved  may  properly  be  classed  with  livery 
stables,  laundries,  soap  and  glue  factories,  etc. 
—a  dass  of  business  undertaking  in  the  conduct 
if  which  police  and  sanitary  regulations  arc 
ode  to  a  greater  or  less  degree  by  every  dty 
the  country.   And  in  this  class  of  cases  It  is 
defense  to  the  vslldfty  of  regulation  ordl- 
.nces  to  say.  *I  am  committing  a  nuisance,  and 
insist  upon  being  heard  before  a  court  or  jury 
•on  th&t  question  of  fact.'    In  this  class  of 
ea  a  defendant  has  no  such  riirht   *   *  • 
ft  cannot  be  urged  tliat  petitioner  is  deprived 
'is  property  without  due  process  of  law,  for, 
s  said  by  Judge  Dillon  in  his  work  upon 
idpal  Corporations  (section  1411,  in  speak- 
if  police  and  sanitary  regulations:    'It  is 


well  settled  that  law  and  regutatlons  of  this 
character,  though  th^  may  disturb  tbe  mjoy- 
ment  of  individual  rlghtSi  are  not  unconstitu- 
tional, though  no  provision  Is  made  fmr  com- 
pensation fbr  mdi  disturbances.*  ** 

We  find  that  tbe  ordinance  of  the  city  of 
Norman  does  not  declare  laundries  a  nui- 
sance per  se,  bat  merely  regulates  the  same, 
and  being  within  the  police  powers  of  a  city, 
looking  to  the  public  health,  safety,  or  wel- 
fare of  the  Inhabitants  of  the  city,  Is  not  a 
violation  ot  the  fourteenth  amendment  to  tbe 
Constitution  of  tbe  United  States. 

[4,  B]  An  ordinance  of  a  regulatory  nature 
In  contraventiim  of  tbe  natural  rights  of  In- 
dtvidoals  nnut  be  reasonable;  that  Is,  the 
court  most  be  able  to  we  tbat  it  will  tend  to 
promote  tbe  pnUic  health,  morals,  safety,  or 
welfare.  19  Ruling  Case  Law,  112.  A  court 
pas8ing,upon  an  ordinance  of  regulatory  na- 
ture  in  deciding  whether  It  is  reasonable  can 
taket  Judicial  notice  of  matters  of  common 
knowledge  and  of  cban^ng  conditions  in 
manner  of  living.  It  is  wltbln  the  memory 
of  those  of  this  age  that  tbe  washing  of 
clothes  formerly'  was  tbe  work  ot  tbe  house- 
hold, or  some  poor  person  living  in  tbe  com- 
munity, then  the  Chinese  came  along  and 
opened  up  what  was  called  a  laundry,  usual- 
ly consisting  of  one  or  two  rooms,  the  woik 
being  do^e  by  band,  and  such  was  tbe  ftuit 
when  the  opinions  of  the  federal  court  above 
dted  were  written..  But  as  time  passed,  the 
population  became  more  doise^  labor-saving 
machinery  was  invented,  great  numbers  em- 
ployed, and  tbe  soiled  clothes  of  a  dty,  from 
those  in  all  walks  of  life,  were  gattiOTed  at 
one  place  to  be  made  dean.  In  addition  to 
the  deanaing,  tbeie  Is  now  tbe  notae  of  ma- 
diinery,  many  voices,  smoke  from  the  steam 
boilers,  all  of  vrtiicb  would  have  a  tendency  to 
greatly  disturb  Oie  quietude  of  those  at  pub- 
lic worship,  children  at  school,  or  the  side  in 
hospitals.  Cemsequoitly,  we  find  Qiat,  under 
the  present  well-known  conditions,  it  is  with- 
in the  police  powers  of  a  dty,  looking  to  the 
public  health,  safe^,  and  wdfare  of  its  In- 
habitants, to  i»as8  such  regulatory  ordinances 
as  tbe  one  in  question,  and  that  such  an  or- 
dinance is  not  unreasonable,  arbitrary,  or 
diacrimlnatlng. 

In  the  instant  case,  the  contract  for  tbe 
rental  of  tbe  building  was  let  before  the  pas- 
sage ot  the  ordinance;  but  such,  we  find, 
does  not  take  away  from  a  dty  ita  police  and 
sanitary  powers  to  regulate  the  business  In 
question.  The  machinery  was  installed  and 
operation  ot  the  laundry  was  begun  after  the 
passage  of  the  ordinance,  and  In  the  t&ce  of 
same,  as  to  tbe  power  of  a  dty  to  regulate  an 
established  business,  by  requiring  it  to  seek 
other  locations  therein,  we  express  no  opin- 
ion. 

Judgment  affirmed. 
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^ds  to  establish  the  ground  of  attachment 
forth  In  the  affidavit  It  should  bare 
1  considered  and  weighed  by  the  court, 
order  made  thereon  determining  the  qnes- 
of  fact  Involved.  The  demurrer  was 
■efore  erroneously  sustained, 
be  order  discharging  the  attachment 
old  be  set  aside,  and  the  cause  remanded 
hearing  pn  the  motion  to  discharge  • 

EB  COBIAM.  Adopted  In  whtde. 


ABMSTBONG  v.  PHILLIPS  et  aL 
(No.  845a) 

(Supreme  Court  of  Oklahoma.  Oct  14,  1919.) 
(ByliaUu  hv  EdiioHal  Siaff.) 

1.  VBNDOB  and  PtTBCHASER  «=a22I— StATU- 
TOBT  FBOTI8IOK  THAT  DEFEABANCB  HUST  Bl 
BECOKDED  BBPUUD  BT  BTATDTB  AS  TO  XH- 
irOCBHT  P1TBCHASBB8. 

Bcv.  Laws  1910,  8  1158.  defining  the  rights 
of  innocent  potehasen,  baring  been  enacted  in 
1897  and  being  In  conflict  with  section  4021  In 
the  StatntBS  U  1890.  providing  that  defeasance 
nust  be  recorded,  repealed  that  section  by  im- 
^KaUm  until  the  adoption  of  the  1910  0>de. 

2.  Vbndob  and  puechaseb  ^s»221— Statute 
bblatino  to  bona  vide  pubcnasebs  ovbb- 

COHB  BT  PBOTiaiOK  OF  BETISIOH  —  "I*AT- 
TEB." 

RcT.  Laws  1910,  |  1158,  defining  .rights  of 
Innocent  pnrcliasers,  though  adopted  by  Legisla- 
ture as  part:  of  the  Code  at  same  time  it  adopted 
section  4021.  requiring  a  defeasance  to  be  re- 
corded,  conflicts  with  tiiat  section  on  same  sub- 
ject-matter, and  under  section  8168,  the  latter 
section  4021  prevails  over  section  1158;  "lat- 
ter," as  used  in  section  8158,  referring  to  place 
or  arrangement  in  the  Code. 

On  rehearing.    Former  opinion  modified, 
and  petition  denied. 
For  former  opinion,  see  181  Pac:  715. 

PER  CURIAM.   In  the  original  opinion  It 
is  said.  In  effect,  that  when  section  1158,  Rev. 
Laws  of  1010,  is  considered,  that  the  very 
most  defendant  Frank  Phillips  and  those 
-  claiming  under  tdm  were  entitled  to  was 
(  protection  for  the  purchase  price  paid,  etc., 
f^as  provided  by  said  section.  On  rehearing  It 
''^Is  urged  that  section  4021,  Rev.  Laws  of  1910, 
^  squarely  In  conflict  with  section  1158, 
piupra,  and  that  In  the  event  it  is  finally  de- 
g^ereed  that  the  deed  executed  by  Minnie  Arm- 
^,Mrong  to  her  grandfather  Is  a  mortgage,  the 
-Ights  of  defendant  Frank  Phillips  and  those 
cftlaimlng  tmder  blm  are  governed  by  section 
u  ^1.  This  section  was  not  called  to  the  at- 
IhninHon  of  the  court  in  any  of  the  briefs  filed 
%  the  cause  previous  to  the  decision  of  this 
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court,  and  the  provlslcms  of  this  section  were 
overlooked  and  not  considered  by  the  court 
The  section  reads  as  follows: 

"When  a  grant  of  real  property  purports  to 
be  an  absolnte  conveyance,  but  Is  intended  to  be 
defeasible  on  the  performance  of  certain  condi- 
tions, such  grant  is  not  defeated  or  affected  as 
against  any  person  other  than  the  grantee  or  his 
heirs  or  devisees  or  persons  having  actual  no- 
tice, onlesB  an  instrument  of  defeasance,  duly 
executed  and  acknowledged,  shall  have  been  re- 
corded In  the  office  of  the  register  of  deeds  of 
the  county  where  the  property  is  situated." 

tn  2]  It  Is  in  the  Statutes  of  1890.  SecUon 
1158  waB  oiacted  In  1897,  and,  being  In 
conflict  with  section  4021,  repealed  the  same 
hy  impUcatton.  TUa  was  1^  state  of  the 
law  on  thla  question  until  the  adoption  by 
the  Lef^atare  of  the  1910  Cod&  Both  sec- 
tions were  incwporated  therein.  Section 
1158  is  found  In  the  Code  under  the  subject 
of  "CffDveyances"  (chapter  13,  p.  Bev. 
Laws  of  1910),  and  sectitm  4021  Is  found  In 
the  Code  undo:  the  subject  of  "Mortgages" 
(chapter  48,  p.  1049^  Bev.  Laws  of  1910).  It 
thus  appears  that  these  two  provislcnis  of  the 
Code  were  adopted  the  Leglslatnre  at  the 
same  time,  and  since  we  are  of  the  opinion, 
as  «Hitended,  that  they  are  In  conflict  and 
both  cover  the  same  subject-^natter.  It  Is 
necessary  to  determine  which  controls.  The 
solution  of  this  question  is  found  In  chapter 
76,  {  8158,  of  the  same  Code,  which  reads; 

"If  the  proTisi<ms  of  any  Code,  tide,  chapter 
or  article  conflict  with  or  contravene  the  provi- 
sions of  any  former  Code,  title,  chapter  or  arti- 
cle, the  provislonB  of  the  latter  Code,  title,  chap, 
ter  or  article  must  prevail  as  to  sU  matters  and 
questions  arising  thereunder  out  of  the  snmi 
subject-matter." 

It  seems  to  us  that  the  clear  Import  of  this 
provision  is  that  If  any  former  Code  con- 
flicts with  the  present  Code  the  present  Code 
shall  govern,  and  that  If  any  chapter,  title, 
or  article  of  the  present  Code  conflicts  with 
the  provisions  of  any  former  title,  chapter,  or 
article  in  the  same  Code,  the  provisions  of 
the  latter  title,  chapter,  or  article  must  pre- 
vail. We  think,  under  the  above  rule  of  con- 
struction, the  word  "latter,"  as  applied  to 
two  conflicting  provisions  In  the  same  Code, 
must  be  held  to  have  reference  to  place  or  ar- 
rangement. From  this  It  follows  that  sec- 
tion 4021  is  the  applicable  provision. 

We  have  re-examined  the  record,  and  are 
still  of  the  opinion  that  as  to  whether  the 
Minnie  Armstrong  deed  should  be  deemed  a 
mortgage,  plaiutiff's  evidence  Is  sufflcicut  to 
withstand  the  defendant's  demurrer.  If  up- 
on the  trial  the  deed  is  held  to  be  a  mortgage, 
the  burden  will  be  on  the  defendants  to  show 
that  they  are  innocent  purchasers. 

We  therefore  adhere  to  the  former  opinion, 
except  as  herein  modified,  and  the  petition 
for  rehearing  is  denied. 
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(Okl. 


DRUMBIGHT  et  bL  T.  BROWN  et  aL 
<Ka  9894.) 

(Supreme  Court  of  Oklabona.   July  15,  1919. 
Behearing  Denied  Oct  14.  lffL9.) 

{BvUahtu  &v  th9  Covrt-y 

1.  Contracts  «s>211— Txue  ab  ibsbhcb  or 

COHTEAOr  MOST  BB  CLEABLT  STATED. 

Sectioo  968,  Rev.  Laws  of  1910,  provides: 
''Time  i«  acver  considered  as  of  the  esaence 
of  a  contract,  ualeas  by  its  terms  exprcBsIy 
80  provided." 

^thoQSb  no  partienlar  form  of  expression  Is 
necessary,  it  must  appear  from  the  plainly  ex- 
pressed provlsiona  contained  in  a  contract,  in- 
dependent of  all  extraneous  matter  or  circnm- 
Btances,  tliat  it  was  the  intention  of  the  par- 
ties thereto  that  time  should  be  the  essence 
thereof. 

2.  COHTRACTB  «Sb17S(S3— EVIDENCE  «S»4ei(l) 
— BTIDENCB  as  TO  PBEUHIRART  HEaOTIA- 

noNs  SHowiRo  THIS  AS  or  the  xssbngs  ad- 

HZBSIBU. 

Where  plaintifEs  aUege  that  time  is  the  es- 
sence of  a  contract,  and  it  does  not  so  appear 
from  the  expressed  provisloDs  thereof,  plaintiCFs 
are  not  prejudiced  by  permitting  defendants  to 
introduce  testimony  concerning  the  negotiations 
leading  np  to  the  execution  of  the  contract  for 
the  purpose  of  showing  the  intention  of  the 
parties  thereto;  but  such  prelimioaty  negotia- 
tions may  not  be  considered  for  the  purpose  of 
varying  or  contradicting  Uie  plain  terms  of  the 
instrument. 

8.  CoNTBAcra  ^s»301— Becotxbt  or  deposit 

PBBHITTED  though  contract  hot  C01CPX.EI- 

ed  in  specified  time. 
Failure  to  complete  a  railroad  within  the 
time  specified  in  the  contract  will  not  defeat  the 
recovery  of  money  deposited  in  escrow  as  a 
consideration  for  the  construction  of  the  road, 
where  time  Is  not  shown  by  the  expressed  pro- 
vislons  of  the  contract  to  be  of  the  essmce 
thereof,  and  where  in  all  other  respects  there 
has  been  a  cwnpliance  with  its  terms. 

ESrror  from  District  Court.  Muskogee  Coun- 
ty;  R.  P.  De  Graffenreid,  Judge. 

Action  by  Aaron  Drumrlght  and  others 
against  Frank  Brown  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Eiirl  Foster,  of  Snpulpa,  and  Dillard,  Al- 
len &  DUlard,  of  Tulsn,  for  plaintiffs  in 
error. 

N.  A.  Gibson,  J.  L.  Hull,  and  T.  L.  Gibson, 
all  of  Muskogee,  for  defendants  In  error. 


RAINET,  J.  Aaron  Drumrigbt  et  a1., 
dtizois  of  Drumrlght,  Okl.,  brought  action 
against  Frank  Brown,  B.  D.  Long,  and  the 
First  National  Bank  of  Muskogee  to  recover 
$2S,000  deposited  by  plaintiffs  In  escrow  In 


said  bank,  subject  to  the  terms  of  a  written 
contract  entered  Into  between  plaintiffs  and 
defendants,  wherein  it  is  provided  that  de> 
fendauts  BroNvn  and  L>ong  shall  procure  the 
construction  by  the  Oil  Fields  &  Santa  F6 
Railway  C<Hnpany  of  a  road  from  Pemeta, 
Okl.,  into  and  through  the  town  of  Drum- 
right;  said  road  to  connect  with  a  line  al- 
ready built  from  Gushing,  Okl.,  to  Pemeta. 
OkL,  and  with  the  line  from  Jennings  and 
Oilton,  Okl,  It  was  also  provided  therein 
that  the  construction  of  the  line  of  railway 
into  the  town  of  Drumrlght  from  the  town 
of  Pemeta  should  be  completed  by  the  ist 
day  of  July,  1915,  and  from  Jennings  and 
Oilton  not  later  than  the  1st  day  of  Septem- 
ber, 1915.  The  fourth  section  of  article  1  of 
the  contract  provides: 

"If  the  completion  of  said  line  tJeonhigB  and 
Oilton  to  Drumrigfat]  is  delayed  to  a  date 
hkXvr  than  September  1, 1916,  on  account  of  the 
failure  to  secure  right  of  way  on  wliich  to  build 
the  same,  then'  the  time  to  complete  the  same 
shall  be  extended  after  September  1, 1915,  equal 
to  the  period  of  uicfa  delay." 

It  Is  further  provided  in  said  contract  that 
the  time  limit  for  the  construction  of  said 
line  of  railway  shall  not  be  binding  in  the 
event  the  construction  is  delayed  on  account 
of  failure  to  get  right  of  way  over  whicti  to 
build  the  road,  "provided  such  failure  Is 
caused  by  delays  occasioned  by  legal  pro- 
ceedings which  are  being  prosecuted  with 
reasonable  vigor  and  dispatch."  The  road 
into  Drumrlght  from  Pemeta  was  completed 
by  July  1,  1015,  but  the  line  from  Jennings 
and  Oilton  to  Drumrlght  was  not  completed 
until  November  14,  1915. 

[1]  Plaintiffs  contend  that  time  was  of  the 
essence  of  the  contract,  and  that  the  failure 
to  complete  the  road  from  Jennings  and  Oil- 
ton  to  Drumrlght  by  the  date  of  September 
1,  1915,  constitutes  a  breach  of  the  contract 
and  a  forfeiture  of  the  $25,000  now  on  de- 
posit In  the  First  National  Bank  of  Muskogee. 
Sectictt  968,  Rer.  Laws  of  1910^  provides: 

"Time  is  never  conmdered  as  of  the  essence 
of  a  contract,  unless  by  its  terms  expressly  so- 
provided." 

See  Snyder  r.  Stribling,  18  Okl.  205,  69 
Pac.  233,  affirmed  In  Snyder  r.  Rosenbaum, 
216  U.  S.  261.  30  Sap.  Ct  78,  54  L.  Ed.  186. 

Although  no  particular  form  of  expression 
is  necessary,  it  must  antear  from  ttie  plain- 
ly expressed  provtslons  of  tiie  contract,  in- 
dependmt  of  all  extraneous  matter  or  cir- 
cumstances, that  It  was  the  intention  of  the 
parties  thereto  tliat  time  should  be  the  es- 
sence thereof.  Standard  Lnmber  Co.  v.  Mil- 
ler &  Vldor  Lbr.  Co.,  21  Okl.  617,  96  Pac 
761  i  Wiebener  et  al.  v.  Peoples,  44  Okl.  32, 
142  Pac.  1036,  Ann.  Ons.  lOieE,  748;  Shen- 
ners  t.  Adams,  46  Okl.  36S.  14S  Pac.  1023. 


Cs»For  other  cases  see  nme  topic  rad  KBT-NUUBBR  In  all  Kcr-Numt>ered  Dlsesta  utd  Indies 
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DBUHRIOBT  v.  BROWK 
(1»4  P.) 


Ill 


It}  Plaintiffs  aUege  error.  In  that  the  trial 
court  permitted  defendants  to  Introduce  testi- 
mony as  to  the  negotiations  leading  up  to  the 
signing  of  the  contract;  the  purpose  of  this 
testimony  being  to  show  that  the  parties  to 
the  contract  did  not  hare  in  mind  making 
time  as-  of  the  essence  thereof.  A  literal 
interpretation  of  the  statnte  would  preclude 
plain tlfla'  recovery  on  the  theory  that  time 
Is  of  the  essence  of  the  contract,  because  it 
was  nowhere  shown  that  time  was  stipulated 
to  be  of  the  essence  thereof.  It  is  therefore 
difficult  to  see  wherein  plaintiffs  could  be 
prejndlced  by  the  Introduction  of  testimony 
tending  to  show  what  Importance  the  parties 
attached  to  the  date  specified  for  the  com- 
pletion of  the  road.  In  case  of  doubt  as  to 
the  meaning,  all  the  negotiations  between  the 
parties  should  be  consddered  In  construing  a 
contract  13  Corpus  Juris,  644,  S  S15>  and 
cases  therein  cited ;  Lamont  Gas  &  Oil  Co. 
V.  Doop  A  Frater,  39  Okl.  427,  135  Pac.  393 ; 
Farley  t.  Board  of  Education,  162  Pac.  797 ; 
Bearman  v.  Dux  Oil  &  Gas  Co.,  166  Pac. 
199. 

The  rale,  however,  Is  that,  whereas  prelim- 
inary negotiations  between  the  parties  to  a 
contract  may  be  considered  for  the  purpose 
of  determining  their  meaning  and  intention, 
they  may  not  be  considered  for  the  purpose 
of  varying  or  contradicting  the  plain  terms  of 
the  Instrument.  6  Ruling  Case  law,  229,  8 
228.  Under  section  968,  Rev.  Laws  oC  1910, 
heretofore  quoted,  the  plaintiffs  assume  the 
burden  of  proving  time  to  be  <n  the  essence 
of  the  contract,  unless  tbey  can  point  ont 
wherein  by-  Its  terms  it  is  expressly  so  pro- 
vided, and  it  was  not  error  for  the  trial  court 
to  permit  defendants  to  Introduce  testimony 
as  to  the  prtilmlnary  n^tlations  leading 
up  to  its  execatlon. 

The  trial  court  found  that  time  was  not 
ot  the  essence  of  the  contract,  andt  after  a 
careful  reading  of  the  counsel's  briefo  and 
a  review  of  the  evidence  in  the  record,  we 
are  of  the  opinion  that  the  trial  court  was 
correct  in  its  findings  of  fact  and  conclusions 
of  law.  While  the  testimony,  in  some  re- 
specta,  la  conflicting,  it  strongly  Indicates 
that  the  primary  object  of  the  citizens  of 
Drumright  was  to  secure  the  construction 
of  a  railroad  into  the  city  at  a  reasonably 
early  date.  A  road  had  been  constructed 
&om  Cushlng  east  to  Pemeta,  and  there  was 
danger,  If  a  line  was  not  built  Into  Drum- 
right,  that  business  would  be  drawn  away 
from  Drumright  to  Femcta,  and  that  even- 
tually the  Industries  and  inhabitants  of 
Drumright  would  locate  at  Pemeta,  where 
shipi^ng  facilities  could  be  bad.  The  clos- 
ing of  the  contract  to  construct  the  road  Into 
Drumright  from  Pemeta  removed  the  fear 
that  people  would  move  from  Drumright  to 
Pemeta,  and  the  construction  of  the  road  into 
Drumright  from  Pemeta  destroyed  the 
•duince  of  a  rival  town  at  Femeta,  thus  se- 


curing to  Drumright  the  primary  advantage 
which  it  was  hoped  to  gain  by  the  contract 
The  trade  advantage  coming  to  Drumright 
from  the  north  and  east  through  a  road  from 
Jennings  and  OLlton,  and  the  advantages 
which  Drumri^t  would  have  over  Oliton  as 
a  trade  center  from  sach  road,  seem  to  have 
been  a  secondary  consideration.  The  time  of 
the  completion  of  the  -road  from  Jennings 
and  Oil  ton  to  Drumright,  therefore,  does  not 
seem  to  have  been  considered  of  the  essence 
of  the  contract. 

[3]  Plaintiffs  also  allege  error,  in  that  the 
trial  court  permitted  testimony  to  be  Intro- 
duced as  to  the  difficulties  encountered  in 
the  construction  of  the  road  and  the  con- 
clusion of  law  that  the  road  was  completed 
within  a  proper  extension  of  time  by  reason 
of  the  failure  to  secure  right  of  way  owing 
to  the  Impossibility  of  securing  actual  pos- 
session thereof  for  the  purpose  of  construct- 
ing said  road.  Inasmuch  as  we  have  held 
that  time  was  not  of  the  essence  of  the  con- 
tract, it  is  unnecessary  to  dlsctiss  that  fea- 
ture of  the  case.  We  are  convinced,  however, 
that  the  road  was  completed  within  a  rea- 
sonable time,  and,  if  there  was  a  compliance 
with  the  contract  in  all  other  respects,  the 
failure  to  complete  the  road  by  the  date 
specified,  time  not  having  been  shown  by  the 
expressed  provisions  of  the  contract  to  be 
the  essence  thereof,  plaintiffs  cannot  d^eat 
the  recovery  1^  the  defendants  of  the  money 
deposited  In  escrow  awaiting  thfi  omtingency 
of  ttie  completion  of  the  road. 

It  la  slgniflcant  that,  althon^  plaintiffs 
now  contend  that  time  was  of  the  essence  ot 
tho  contract  no  complaint  was  made  until 
the  road  had  been  constructed.  It  Is  ad- 
mitted that  the  line  had  not  been  laid  into 
Drumright  from  Jennings  and  Ollton  until 
November  1st,  and  that  the  road  was  not 
actually  oomi^eted  and  freight  and  passen- 
ger traffic  commenced  thereon  into  Drum- 
rl^t  until  November  14th.  Plaintiffs  noti- 
fied the  bank  on  November  6,  1815,  not  to 
pay  over  the  money  to  defendants  Brown  and 
Long.  If  plaintiffs  had  regarded  time  as  of 
the  essence  of  the  contract,  such  notice  would 
probably  have  been  given  not  later  than 
September  1,  1915. 

The  case  of  Cooper  v.  Ft.  Smith  &  W.  R. 
Co..  23  Okl.  189,  99  Fac:  785,  cited  by  coun- 
sel for  plaintiffs,  Is  clearly  distinguishable 
from  the  case  under  consideration,  for  there- 
in It  was  held  that  It  was  the  intention  of 
the  parties  to  the  contract  to  make  time  tho 
essence  thereof.  The  finding  of  the  trial 
court  herein,  which  Is  sustained  by  the 
terms  of  the  contract  and  by  the  testimony, 
was  that  it  was  not  the  Intention  of  the 
parties  to  make  time  of  the  essence  of  the 
contract.  Likewise  other  cases  dted  by 
plaintiffs  in  error  are  dLstlngulshaUe  from 
the  case  under  consideration. 

The  conclusion  we  have  reached  renders 
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It  unnecessary  to  coiulder  other  erroTS  al- 
lied by  plaiDtifls. 

The  Judgment  of  the  lower  court  la  ac- 
cordingly affirmed. 

OWEN,  0.  J.,  and  KANE,  HABBISON, 
and  JOHNSON,  JJ.,  concnr. 


OOYINOTON  T.  CATEB.    (No.  3O0S7.) 
(Supreme  Court  of  Oklahoma.   Sept  30, 19190 

(SyUabvt  by  ihe  Court.) 

1.  APPEU.  AND  EHBOB  «=>529<2)— MOTION  TO 
BEINBTATE  AND  TO  VACATE  DISIUSSAL  SOT 
PABT  OF  BILL  OF  EXCEPTIONS. 

Where  a  party  seeking  to  reverse  an  order 
of  the  district  court  in  overruling  a  moti<m  to 
vacate  a  former  order  dismissing  an  appeal 
from  the  Justice  court  and  to  reinstate  Hie 
cause  attempts  to  appeal  from  mich  order  on 
a  transcript  of  the  record  containing  a  bill  of 
exceptions  Bigned  and  allowed  by  the  trial  judge, 
and  when  such  motion  to  reinstate  the  cause 
and  vacate  the  order  of  dismisaal  is  not  incor- 
porated in  the  said  hill  oE  exceptions,  or  attach- 
ed or  annexed  thereto,  or  identified  in  said  bill, 
then  said  motion  is  not  properly  made  a  part 
of  the  biU  of  exceptions,  and  therefore  not  prop- 
erly made  a  part  of  the  record  in  the  cause,  and 
this  court  wUl  not  review  the  action  of  the 
trial  court  to  overruling  the  same. 

2.  BXCEFTIOira,  BXIX  OF  «E99  —  Ikcorpoba- 
TION  OF  PAPKB  AS  PABT  OF  BOX  OP  EXCEP- 
TIONS. 

If  a  paper  which  is  to  constitute  a  part  of 
the  bill  of  exceptions  is  not  incorporated  in  the 
body  of  the  bill,  it  must  be  annexed  to  it,  or 
SO  marked  by  means  of  identification  mentioned 
in  the  bill  as  to  leave  no  doubt,  when  found 
in  the  record,  tibat  it  is  the  one  mentioned  or 
referred  to  In  the  bill  of  exceptions. 

S.  APPEAX.  AND  EBBOB  ®=»G35(1)— MOTION  TO 
BEINBTATE  CAUSE  NOT  PRE8EBVED  XN  BILL 
OF  EXCEPTIONS  NOT  BEVIEWABLE. 

A  motion  to  reinstate  a  cause,  not  preserved 
in  the  transcript  by  bill  of  exception,  so  as  to 
make  it  a  part  of  the  record,  cannot  be  con- 
sidered, and  where  the  only  error  complained  of 
is  the  mling  on  the  motion  to  reinstate,  and 
such  motion  was  not  incorporated  in  the  bill 
of  exceptions,  the  same  cannot  be  considered 
here  on  appeal,  and  the  appesl  will  be  dis- 
missed. 

Error  from  ZMstrlct  Court,  Mayes  County ; 
Preston  S.  Davis,  Judge. 

Action  by  W.  IT.  Cater  against  D.  W.  Cov- 
ington. Judgment  In  Justice's  court  for 
plaintiff,  defendant's  appeal  to  the  district 
?ourt  dismissed,  and  from  an  order  therein 
overruling  his  motion  to  reinstate  the  cause, 
he  brings  error.  Dismissed. 


T.  0.  WllBon,  of  PiTor,  tar  plaintiff  In 

error. 

J.  M.  Hill,  of  Piyort  for  d^endant  In 

error. 

McNeill,  J.  This  action  was  originally 
Instituted  in  the  Justice  court  of  Mayes  coun- 
ty, Okl.,  where  Judgment  was  rendered  for 
plaintiff  in  the  sum  of  $87^,  Interest  and 
costs,  defendant  appealing  to  the  district 
court  of  Mayes  county,  where  the  appeal  was 
dismissed  on  January  8,  1919.  On  January 
11,  1919,  appellant  in  the  district  court  Sled 
a  motion  in  said  court  to  reinstate  the  cause, 
which  upon  bearing  on  January  15, 1919,  was 
overruled,  from  which  order  of  the  district 
court  overruling  the  motion  to  reinstate  the 
case  the  defendant  appeals  to  this  court  on  a 
transcript  of  the  record  and  bill  of  excep- 
tions Included. therein,  the  appeal  being  filed 
In  this  court  on  July  15,  1919. 

Defendant  in  error  has  filed  a  motion  to 
dismiss  the  appeal  assigning  four  reasons 
therefor; 

[1,  3]  The  first  reason  assigned  for  the  dis- 
missal is  that  the  appeal  was  not  lodged  In 
this  court  within  six  months  from  the  date 
of  entry  of  the  Judgment  appealed  from.  The 
Judgment  was  rendered  on  an  order  appealed 
from  January  15,  1919,  and  the  appeal  filed 
In  this  court  July  15,  1919,  which  is  within 
six  months  from  the  date  of  the  Judgment 
appealed  from. 

The  next  ground  for  dismissal  urged  by 
counsel  is  that  the  certificate  of  the  trnn- 
scrlpt  does  not  show  that  the  record  Is  a  full, 
true,  and  complete  transcript  of  the  record 
In  the  case.  An  examination  of  the  certifi- 
cate shows  that  it  substantially  complies 
with  the  rules  of  this  court  as  to  a  proper 
certificate  for  a  transcript  of  the  record  wltli 
the  additional  statement  that  it  contains  a 
bill  of  exceptions  allowed  and.  signed  hy  the 
Judge  of  the  court.  This  objection  Is  not 
well  taken.  But  It  is  next  contended  that  the 
motion  sought  to  be  reviewed,  not  being  in- 
corporated In  the  bill  of  exceptions  signed  by 
the  Judge,  nor  made  part  of  the  record  by 
case-made,  cannot  be  considered  on  the  tran- 
script, and  the  appeal  should  therefore  be 
dismissed. 

This  court  has  held  in  the  case  of  Hicks  t. 
Gay,  31  Okl.  150, 120  Pac.  636: 

"A  motion  to  reinstate  a  cause,  not  preserved 
in  the  transcript  by  bill  of  exceptions  so  as  to 
make  it  a  part  of  the  record,  cannot  be  con- 
sidered." 

To  the  same  effect  is  the  rule  announced 
by  this  court  in  the  case  of  Williams  v.  Kel- 
ly (not  yet  officially  reported)  176  Pac.  204 ; 
Collins  V.  Garvey,  171  Pac  330;  Wyant  v. 
Beavers,  162  Pac.  732 ;  Miller  v.  Mnrkley.  49 
Okl.  177,  152  Pac  345;  Vannler  v.  Prat. 
Ass'n,  40  Okl.  732,  140  Pac.  1021. 

The  question  then  presented  is:  Is  the  mo* 
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tion  Bought  to  be  reviewed  Incorporated  In 
tbe  Mil  of  exceptions  signed  by  the  judge? 
Tbe  purported  bill  of  exceptions  sets  out  the 
mllDg  on  the  motion  to  reinstate,  bnt  does 
not  set  out  the  motion  to  reinstate,  neither 
does  It  refer  to  the  motion  to  reinstate  tbe 
canse,  nor  identify  the  same  by  any  reference 
other  than  the  statement  that  the  court  over- 
mled  said  motion  to  set  aside  the  order  of 
dismissal,  and  overruled  tbe  motion  to  re- 
instate the  case.  The  record  contains  a  copy 
of  the  motion  to  reinstate  the  cause,  but  it  is 
not  annexed  or  attached  to  the  bill  of  excep- 
tions, either  as  an  exhibit  or  part  of  such 
bill.  It  only  shows  that  It  was  filed  In  the 
court  clerb's  office  In  the  cause  on  January 
11.  101&.  We  are  of  the  opinion  that  this  Is 
not  sntficlent  to  malce  the  said  motion  a  part 
of  the  bill  of  exceptions. 

This  court,  in  the  case  of  Bruce  r.  Casey- 
Swasey  Co.,  13  Old.  554,  75  Pac.  280,  beld  in 
a  case  somewhat  similar  tliat: 

"A  reference  in  a  bill  of  exceptions  to  an  af- 
fidavit as  'Exhibit  A,'  and  not  otherwise  in- 
corporated, is  not  snffideut  to  make  it  a  part 
of  the  bill  of  exceptions.  It  must  be  annexed 
to  the  bill  and  be  eml>odied  in  it  in  order  to  be 
a  part  of  it." 

"Affidavits  used  on  a  motion,  to  become  a  part 
of  the  record  in  such  a  way  aa  to  enable  the 
Supreme  Conrt  to  review  the  same,  must  be 
made  part  of  the  record  by  bill  of  exceptions 
or  incorporated  Into  tite  case-made." 

A  discussion  of  the  question  here  present- 
ed Is  found  in  an  opinion  written  by  Mr.  Jus- 
tice Brewer  of  the  Supreme  Ooort  of  Kansas, 
in  which  it  is  held: 

"Tba  offlce  of  a  bill  of  eaceptlcms  is  to  bring 
upon  the  record  some  portion  of  those  proceed- 
iogs  which  do  not  of  right  and  of  course  go  up- 
on the  record.  *  *  *  It  is  itself  a  part  of 
the  record.  But  a  record  mast  speak  for  it- 
self. It  must  show  upon  its  face  all  that  it  is. 
It  must  be  its  own  evidence  of  all  that  it  con' 
tains.  No  part  of  Its  contents  may  rest  upon 
tbe  discretion  of  the  clerk,  the  recollection  of 
the  judge,  or  tbe  testimony  of  counsel.  But, 
to  insure  this  certainty,  is  it  essential  that 
everything  be  written  out  In  foil,  every  docu- 
ment and  writing  copied  into  tlie  bill  before  sig- 
nature? Such  appears  to  Ira  the  import  of 
some  of  the  authorities  cited;  but  that  seema 
to  US  nnnecessary  stringency,  and  to  impose 
needless  clerical  labor.  *Where  a  deposition  or 
other  writing  is  to  be  made  a  part  of  a  bill,  it 
can  be  referred  to  with  such  marks  of  identifi- 
cation as  to  exclude  all  doubt.  That  surely 
ought  to  be  sufficient ;  and  so  we  think  the  bet- 
ter authorities  hold.  But  these  things  must  ex- 
ist to  exclude  all  doubt : 

"(1)  The  bill  in  referring  to  such  extrinsic 
document  must  purport  to  incorporate  it  into 
and  make  it  a  part  of  the  bill.  A  mere  refer- 
ence to  the  document,  although  such  as  to  iden- 
tify it  beyond  doubt,  or  a  statement  that  it  was 
in  evidence,  is  not  sufficient,  for  such  reference 
and  statement  do  not  make  it  certain  that  judge 


or  counsel  intended  that  it  shonld  be  copied 

into  and  made  a  part  of  the  bill." 
A.  &  N.  B.  Co,  V.  Wagner,  19  Kan.  385. 

[2]  The  Supreme  Court  of  tbe  United 
States,  in  the  case  of  Leftwltch  v,  Lecanu,  4 
Wall.  187,  18  Ij.  Ed.  388»  said: 

"If  a  paper  which  Is  to  CMistitote  a  part  of 
a  bill  of  exceptions  is  not  incorporated  into  the 
l>ody  of  the  biU,  it  must  be  annexed  to  it,  or 
so  marked  by  letter,  number,  or  other  means  of 
identification  mentioned  in  the  bill,  as  to  leave 
no  doubt,  when  found  in  the  record,  that  it  is 
the  one  referred  to  ia  the  bill  of  ecoeptlons." 

We  are  therefore  of  the  opinion  that  tbe 
moUon  to  reinstate  tbe  cause  has  not  been 
proi>erly  brought  Into  and  made  a  part  of  the 
blU  of  exceptions  signed  by  the  trial  jddge, 
and  hence  cannot  be  reviewed  here  m  a  tran- 
script of  tbe  record. 

For  tbe  reason  stated,  tlie  appeal  is  cUs- 
mlssed. 

OWEN,  C.  J.,  and  SHARP,  RAINBT. 
JOHNSON,  PITCHirORD.  and  HIGGIN8» 
JJ»  concur. 


STATE  ex  reL  MIU/EB  et  al.  t.  HTJSER, 
Okfoskee  County  Judge.   (No.  10617.) 

(Supreme  Court  of  OUaboma.   July  16,  1919. 
Behearing  Denied  Oct  7,  1918.) 

(BvJlaliu  by  <he  Court.) 

1,  ConsTS  ffa>il  CoNOBxsaioNAi.  GBUiT  or 

AOniTIONAL  JURISDICTION  TO  STATE  COUBTS 

AND  OfFICEBS  CONSTITUTIONAL. 
The  judicial  power  granted  by  section  1, 
art.  3.  of  tbe  Constitution  of  tbe  United  States, 
is  the  power  to  try  the  ten  classes  of  c&^a 
specified  in  section  2  of  that  article;  but  said 
sections  neither  expressly  nor  impliedly  proliibit 
the  Congress  from  conferring  judicial  power  up- 
on other  courts,  or  upon  executive  or  other  of- 
ficers, in  other  cases,  where,  in  its  opiniw,  the 
devolution  of  such  power  is  either  necessary  or 
convenient  in  the  execution  of  tbe  authority 
granted  to  the  legislative  or  to  the  executive 
department  of  the  government  through  the  Con- 
stitution. The  congressional  power  to  make 
such  grant  and  to  vest  such  power  in  state 
courts  and  officers,  in  such  cases,  exists  by  vir- 
tue of  the  established  role  that  tbe  grant  of  a 
iwwer  to  accomplish  an  object  is  a  grant  of  the 
authority  to  select  and  use  the  appropriate 
means  to  attain  iL  Levin  v.  United  States,  128 
Fed.  826,  63  C.  C.  A.  470. 

2.  COVBTS   «=»44  —  CUATIOn   or  TUBUNALS 
BAVINO  ADHINISTRAIXVI!  OB  JTJniCIAL  POW- 

EBS  AS  TO  Five  Civilized  Tbzbbs  consii- 

TUnONAL. 

The  govemuient  of  the  Indians  of  the  Five 
Civilized  Tril>^  and  the  management  of  their 
property  and  affairs  is  a  political  and  adminis- 
trative function,  and  the  power  and  duty  of  the 
United  States  to  legislate  for  restricted  Indians 
and  their  property  during  the  continuance  of 
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the  ii«ti<«ial  goardiftiuhlp  over  them  ii  well  es- 
tablished, and  it  is  entirely  competent  for  Con- 
gress to  confer  upon  and  delegate  to  individu- 
als, courts,  commissiOQS,  boards,  tribunals,  or 
other  agencies  administrative  or  ministerial  du- 
ties, even  tliough  such  duties  involve  the  exei^ 
cise  by  them  of  judicial  or  quasi  judicial  power. 

3.  Indians  ^=»28— Act  or  Conqbess  comrBB- 

BIHO  POWBB  ON  DIBXBIOT  COUKIS  AB  TO  IN- 
DIAN LANDS  CONSTITUTIONAL. 

•  The  Act  of  Congress  of  June  14,  1918  (40 
Stat.  ttOG,  c  101,  sections  42^4a.  42;i4b,  Append. 
Comp.  St.  1918),  entitled  "An  act  to  pro- 
vide for  a  determination  of  heirship  In  cases  of 
deceased  memberB  of  the  Cherokee,  Choctaw, 
Chickasaw,  Creek,  and  Seminole  Tribes  of  In- 
dians in  Oklahoma,  conferring  jurisdiction  upon 
district  courts  to  partition  lands  belonging  to 
full-6lood  heirs  of  allottees  of  the  Five  Civilized 
Tribes,  and  for  other  purposes,"  is  not  uncon- 
stitutional and  Void,  nor  in  contravention  of 
sections  1  and  2,  art,  3,  of  the  Constitution  of 
the  United  States,  but  is  a  proper  and  lawful 
exercise  of  the  political  and  administrative 
power  and  duty  of  Congress  to  legislate  for  re- 
stricted Indiana  of  the  Five  Oivilind  Tribes 
concerning  their  property  daring  the  ccmtlDuance 
of  the  nafiloual  guardianship  over  such  restrict- 
ed Indiana. 

4.  States  ^a»4— Federal  legislation  with- 
in THE  OOKSmUTIOH  BUPBBlfB  LAW  OS  THE 
LAND. 

The  national  government,  though  limited  in 
its  powers,  is  supreme,  and  its  laws,  when  made 
in  pursuance  o£  the  Constitution  of  the  United 
States,  form  the  supreme  law  of  the  land,  "any- 
thing in  the  Constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding."  McCuUoch 
V.  Maryland,  17  U.  S.  (4  Wheat)  316,  4  L.  Ed. 
S78. 

6.  Indians  4=328— Conqbessional  uoibla- 
TioN  AS  TO  Indians  not  iicpaxbed  bt  stats 
Constitution  ob  laws. 

The  plenary  authority  of  Congress  to  legis- 
late for  fuU-blood  members  of  the  Five  Civilized 
Tribes  concerning  their  restricted  lands  cannot 
be  limited  or  impaired  by  the  Constitution  or 
laws  of  the  state,  and  section  12,  art.  7,  of  the 
state  Constitution,  does  not  prohibit  the  county 
courts  from  exercising  the  authority  conferred 
on  said  courts  by  the  Act  of  Congress  of  June 
14,  1918  iU.  S.  Comp.  St  1918,  Si  4234a, 
4234b,  Append.). 

&  Indians  ^928^-State  has  not  pbohibii- 
ed  countt  covbts  fbou  exeboisino  au- 
thobitt  conferbed  bt  Indian  legislation. 
The  state  has  not  prohibited  county  courts 
from  exercising  the  authority  conferred  on  them 
by  said  act,  but,  on  the  contrary,  has  speclBcal- 
ly  sanctioned  it  Chapter       Sess.  Laws  1919. 

7.  Indians  ^27(2),  28— Findinqb  of  coun- 
ty CODBTB  OF  state  AS  TO  HEIBSHIP  OF  DE- 
CEASED Indian  allottee  conclusive. 

The  power  and  authority  conferred  on  the 
county  courts  by  said  act  though  it  involves  the 
exercise  by  said  courts  of  judicial  or  quasi  ju- 
dicial power,  is  not  strictly  judicial,  but  is  ad- 
ministrative and  ministerial,  and  in  determin- 
ing, pursuant  to  said  act,  as  a  question  of  fsct 
who  are  the  heirs  of  any  deceased  citisen  al- 


lottee of  the  Five  OivfHzed  Tribes,  the  court 
merely  finds  the  facts  and  fixes  the  status,  which 
finding,  when  material  to  the  question  at  issue, 
is  conclusive  and  binding  upon  the  state  courts 
and  upon  the  administrative  officers  of  the  na- 
tional government  in  determining  questions 
arising  under  acts  of  Congress  to  which  it  is 
applicable.  The  act,  however,  does  not  deprivrf 
the  district  courts  of  tUs  state  of  Jarisdletion 
of  suits  involving  lands  allotted  to  an  Indian  of 
the  Five  Civilized  Tribes  who  may  die  or  may 
have  heretofore  died  leaving  restricted  heirs, 
where  such  suit  necessarily  includes  the  deter- 
mination of  the  title,  and,  incidentally,  the 
question  of  fact  as  to  who  are  the  heirs  of  said 
deceased  allottee. 

8.  Indians  4=328— PBOHiBmoif  wnx  not 

LIE  TO  BESXBAIN  COUNTT  C0CBT8  FBOH  DE- 
TEBUINATION  of  BESTBICTED  iNDIAIf  HEIBS. 
Prohibition  will  not  lie  to  restrain  a  county 
court  from  proceeding  under  the  Act  of  Con- 
gress of  June  14,  1918  (U.  S.  Comp.  St  1918, 
§8  4234a,  4234b,  Appepd.),  as  an  administrative 
agency  of  the  United  States  government  to  de- 
termine the  qnesdon  of  fact  as  to  who  are  the 
restricted  Indian  heirs  of  a  deceased  dtixen  al- 
lottee of  the  Five  CivillKd  Tribes  of  Indians. 

Original  action  for  writ  of  prohlbltloii  by 
the  State  of  Oklahoma,  oa  the  relatloii  of 
Hall  C.  Miller  and  others,  against  W.  A. 
Huser,  as  County  Jndge  <hC  Okfuskee  Coonty. 

Writ  denied. 

Ernest  B.  Hughes  and  John  Q.  Elllng- 
hausen,  both  of  Sapulpa,  for  relators. 

Lewis  O.  Lawson,  of  HoldenvUle^  for  re- 
spondent 

RAINET,  J.  This  is  an  original  action 
filed  In  this  court  in  the  name  of  the  state  of 
Oklahoma,  on  the  relation  of  Hall  C.  MiUer, 
Ben  H.  Cash,  and  A.  V.  Rupprecht,  wherein 
it  is  songht  to  prohibit  W.  A.  Hnser,  as 
county  Judge  of  Okfuskee  county,  OkL,  from 
proceeding  under  the  Act  of  Congress  of  June 
14,  1918.  c.  101,  40  Stat  606  (U.  S.  Comp.  St. 
1918,  Si  4234a,  4284b,  Append.),  entitled: 

"An  act  to  provide  for  a  determination  of 
heirship  in  cases  of  deceased  members  of  the 
Cherokee,  Choctaw,  Chickasaw,  Creek,  and 
Seminole  Tribes  of  Indians  in  Oldahoma,  con- 
ferring jurisdiction  upon  district  courts  to  par- 
tition lands  belonging  to  full-blood  heirs  of 
allottees  of  the  Five  Civilised  Tribes,  and  for 
other  purposes."  ' 

Said  act  reading  as  follows: 

"A  determination  of  the  question  of  fact  as 
to  who  are  the  heirs  of  any  deceased  dtixen 
allottee  of  the  Five  Civilized  Tribes  of  Indians 
who  may  die  or  may  have  heretofore  died,  leav- 
ing restricted  heirs,  by  the  probate  court  of  the 
state  of  Oklahoma  having  jurisdiction  to  set- 
tle the  estate  of  said  deceased,  conducted  in  the 
manner  provided  by  the  laws  of  said  state  for 
the  determination  of  heirship  in  closing  up  the 
estates  of  deceased  persons,  shall  be  conclusive 
of  said  question:  Provided,  that  an  appeal 
may  be  takeu'  in  the  manner  and  to  the  court 
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proTided  by  law,  in  cases  of  appeal  in  probate ,  reason  that  long  prior  to  the  0Uas  tit  ttw 
Buttera  fenerally:  Provided  farther,  that  where  petition  f<a  the  determlnatUu  of  heirablp  In 
tbe  time  limited  by  the  laws  of  said  state  for '  gaid  conrt  the  district  court  of  OreelE  county 
the  institution  of  administration  proceedings  jj^a  obtained  Jurisdiction  to  determine  the 
has  elap«d  without  their  institution,  as  well  as  q^ieation  sought  to  be  determined  In  safd 


in  cases  where  there  exists  no  lawful  ground 
for  the  institution  of  admimstratioii  proceed- 
ings in  said  courts,  a  petition  may  be  filed 
therein  <  having  for  its  object  a  determination 
itf  ioch  heinhip  and  the  caas  shall  proceed  in 
all  respects  as  If  administration  proceedings 
upon  other  proper  grounds  had  been  regularly 
begun,  bat  this  proviso  Aall  not  be  construed  to 
reopen  the  guestioD  of  the  determination  of  an 
heinibip  already  ascertained  by  competent  legal 
authority  under  existing  laws:  Provided  fur- 
ther, that  said  petition  shall  be  verified,  and 
in  sJl  cases  arising  hereunder  service  by  pab- 
licatitn  may  be  had  on  all  onlmown  heirs,  the 
service  to  be  in  accordance  with  the  method 
serving  nonresident  defendant  in  dvU  suits  In 
the  district  courts  of  said  state;  and  if  any 
person  so  served  by  publication  does  not  appear 
and  move  to  l>e  heard  within  six  months  from 
the  date  of  the  final  order,  he  shall  be  con- 
cluded equally  with  parties  personally  served 
or  voluntarily  appearing." 

"Hie  lands  of  full-blood  members  of  any  of 
the  Five  Civilised  Tribes  are  hereby  made  sub- 
ject to  the  laws  of  the  state  of  OUahoma,  pro- 
viding for  the  partition  of  real  estate.  Any  land 
allotted  in  such  proceedings  to  a  fuU-blood  In- 
dian, or  conveyed  to  Iiim  upon  his  election  to 
take  the  same  at  the  appraisement,  shall  re- 
main subject  to  all  reatrictions  upon  alienation 
and  taxation  obtaining  prior  to  such  partition. 
In  case  of  a  sale  under  any  decree,  or  parti- 
tion, the  conveyance  thereunder  shall  operate 
to  relieve  the  land  described  of  all  restzietlons 
of  evei7  character." 

The  principal  allegations  in  the  petition 
are  that  one  Magie  Yarhola,  a  fuU-blood 
Creek  Indian,  died  in  1906,  seized  of  an  al- 
lotment of  land  In  Creek  county;  that  in 
October,  1918,  Walter  Templeton,  Walter  I*. 
Bansom,  and  L.  O.  Lytle,  filed  an  application 
In  the  county  court  of  Okfuskee  county,  Okl., 
setting  forth  that  they  were  the  grantees  of 
one  Losanna  Lewis,  n6e  West,  a  restricted 
Cre^  Indian  heir  of  the  said  Magle  Yarhola, 
deceased,  and  praying  for  a  determination 
of  the  heirship  of  the  said  Magle  Yaihoia, 
deceased.  It  la  further  alleged  that  petition- 
ers In  the  county  court  of  Okfuskee  county 
caused  notice  to  be  given  of  the  filing  of  said 
petition,  notifying  certain  designated  par- 
ties and  any  unknown  heirs  of  the  said 
Uagle  Yarhola,  deceased,  to  appear  and  ex- 
hibit their  respective  claims  of  heirship,  own- 
ership, or  Interest  In  said  estate  on  or  before 
January  24,  1919.  Belators  also  allege  that 
all  the  perBons  so  named  either  have  or  claim 
to  have  some  claim,  ri^t,  titie,  or  Interest  In 
the  estate  of  the  said  Magie  Yarhola,  de- 
ceased, either  by  virtue  of  being  the  restrict- 
ed heirs  of  the  said  decedent,  or  by  being 
grantees  of  such  heirs.  The  petition  herein 
then  redtes  that  the  county  court  of  Ok- 
fnskee  county  has  no  Jurisdiction  of  the 
particular  subject-matter  of  the  proceeding 
attracted  to  he  j^eaoited  therein,  for  the 


county  court,  and  that  all  those  made  parties 
to  the  proceedings  In  the  county  court  are 
parties  to  the  action  in  the  district  court 
wherein  the  title  to  the  allotmmt  of  the  de- 
cedent Is  involved,  and  wherein  it  U  neces- 
sary, in  order  to  adjudicate  the  title  to  said 
hind  as  between  Uie  same  mrttes,  to  deter- 
mine wht^  in  fact,  are  the  hdrs  of  the  said 
decedent  It  further  appears  that  petitioners 
in  tlie  countr  court  and  relators  herein  claim 
through  the  same  alleged  hdr,  to  wit,  Los- 
anna Lewis,  n«e  West,  through  ctHiveyances 
awroved  by  the  couu^  courts  of  Okfuskee 
and  Okmulgee  counties,  respectlvdiy;  each 
set  of  claimants  asserting  that  the  court  ap- 
proving tbdr  conveyences  was  the  court  hav* 
Ing  Jurisdiction  of  the  settlement  of  the  es- 
tate of  the  deceased  allottee.  Rebecca  Baker, 
and  Pet^  and  Jlmmle  Davis,  f  ull-blood  CnelL 
Indiana,  partlCfl  to  both  proceedings,  also 
claim  to  be  heirs  of  the  decedent 

Counsel  for  rdatws,  in  their  briefs,  insist 
that  Qie  qneatioD  for  determination  in  the 
proceedlnsB  instituted  In  the  county  court  of 
Okfuskee  county,  and  the  questlcHi  to  be  de- 
termined in  the  action  pending  In  the  district 
court  of  Creek  county,  is  the  question  of  fact- 
as  to  who  are  the  heirs  of  Blagle  Yarhola. 
deceased,  and  say  that  petitioners  have  no 
phUn,  adequate,  complete,  or  SQieedy  remedy 
at  law ;  that  their  remedy  by  appeal  would 
be  inadequate,  for  the  reason  that  before 
such  appeal  cotdd  be  determined  said  cause 
will,  in  the  usual  coarse  ct  court  proceedings, 
be  called  for  trial  In  the  district  court  of 
Creek  county,  and  said  relators  will  be  har- 
assed, annoyed,  and  be  put  to  great  ^tpense 
by  b^g  required  to  try  the  same  question 
In  two  different  courts;  and  that  they  will 
be  greatly  Injured  and  damaged  by  reason,  of 
the  probabUlty  of  havhig  coDflictlng  Judg- 
maitB  rendwed  by  the  said  two  courts, 
whereby  relators'  interests  in  said  estate 
would  be  ctoud^  and  rendered  uncertoin. 

[1]  In  entering  upon  a  discussion  of  the 
very  important  and  interesting  questions  pre* 
sented  by  the  record  in  this  case,  we  will 
first  consider  the  objection  that  the  act  of 
Congress  Is  unconstitutional  and  void.  In 
that  it  Is  In  ccaitravaatton  of  sections  1  and 
2  of  article  3  of  the  Constitution  of  the  Unit- 
ed State^  the  pertinent  parts  of  which  are 
as  follows: 

"The  judicial  power  of  the  United  States, 
shall  be  vested  in  one  Supreme  Court  end  in 
such  inferior  courts  aa  the  Congress  may  from 
time  to  time  ordain  and  establish.  The  judges, 
both  of  the  Supreme  Court  and  inferior  courts, 
shall  hold  their  offices  during  good  behaviour, 
and  shall,  at  stated  times,  receive  for  their 
services,  a  compensation,  which  shall  not  be 
diminished  during  their  continuance  In  office. 
I    "Sec.  2.  The  judicial  power  shall  extend  to  all 
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cues,  In  law  And  equity,  arisins  under  this 
GonBtitatioQ,  the  laws  o£  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under 
their  authority ; — to  all  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls ; — 
to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion;—to  controveraies  to  which  the  United 
States  shall  be  a  party;— to  controTeraira  be- 
tween two  or  more  states ;— between  a  state 
and  cftisens  of  another  state ; — between  dtizens 
of  different  states ;— between  dtizens  of  the 
same  state  claiming  lands  under  grants  of  dif- 
ferent states,  and  between  a  state,  or  the  citi- 
zens thereof,  and  foreign  atates,  dtizens  or 
subjects.  •  • 

Accepting,  for  the  purposes  ot  dlscnssion, 
the  contention  of  coodkI  for  relators  that 
"a  determination  of  the  qnesti<»i  of  fact  as 
to  who  are  tiie  heirs  of  any  deceased  allottee 
of  the  Five  CSTiUzed  Tribes  of  Indians"  in- 
Tolres  the  exercise  <^  judicial  power,  it  does 
not  fbllow  that  Congress  is  prohibited  from 
conferring  Judldal  or  quasi  judicial  power 
nptai  other  courts,  boards,  commissions,  tri- 
bunals, or  agencies  created  or  designated  by 
it  as  to  cases  not  embraced  within  the  class 
of  cases  spedflcally  mentioned  In  section  2, 
supra.  Edward  Prigg  t.  Pennsylvania,  16 
Pet.  539,  10  U  Ed.  %OeO;  united  States  t. 
^Vlnona  &  St.  P.  R.  Co.,  67  ted.  MS,  15  C.  C. 
A.  90;  United  Statefl  t.  Archibald  A.  Bitchle, 
17  How.  6SS,  lt»  U  Ed.  236;  Levin  v.  United 
^  States,  128  Fed.  826,  68  O.  G.  A.  476;  Ameri- 
can Ina.  Ca  T.  366  Bales  of  Cotton,  1  Pet. 
611,  7  L.  Ed.  242;  Clintoi  v.  Englebrecht, 
13  Waa  484-447,  20  L.  Ed.  669;  McAlUster 
T.  United  States,  141  U.  S.  174,  188,  11  Sup. 
Ct.  949,  35  L.  Ed.  683;  Claflln  t.  Houseman. 
93  U.  S.  HBO,  23  li.  Ed.  833;  Bobertson  et  aL 
T.  Bipdwhi,  166  U.  S.  276,  17  Sup.  Gt.  826, 
41  L.  Ed.  715;  In  the  Matter  of  Martin  Con- 
ner, 39  Cal.  98,  2  Am.  Bep.  427. 

This  pilndple  has  been  too  long  recogniz- 
ed by  Congress  and  the  courts  to  Justly  a 
recitation  of  the  numerous  detailed  circum- 
stances under  which  the  power  has  been  ap- 
plied. Quite  a  number  are  mentioned  in 
Levin  V.  United  States,  supra,  wherein  the 
Circuit  Court  of  Appeals  of  the  Eighth  Cir- 
cuit, speaking  through  Judge  Sanborn,  said: 

"Nor  are  the  conclusions  which  contemporane- 
ous construction,  time,  and  practloe  have  adopt- 
ed without  cogent  reasons  to  support  them. 
While  it  is  true  that  Mr.  Justice  Story,  speak- 
ing for  the  Supreme  Court,  declared  in  1816, 
in  Martin  v.  Hunter's  Lessee,  1  Wheat.  304, 
328-333,  4  L.  Ed.  07,  that  the  Congress  could 
not  vest  any  portion  of  the  judicial  power  of 
the  nation  in  courts  which  it  did  not  itself  or- 
dain and  establish,  and  this  statement  has  since 
been  repeated,  the  fact  is  that  he  was  then 
thinking  and  speaking  of  the  judidal  power 
granted  by  section  1,  and  defined  section  2, 
ot  artide  3  of  the  Constitution.  The  better 
opinion  now  Is  that  the  judidal  power  granted 
by  the  former  section,  which  may  be  vested 
ih  the  national  courts  only,  is  defined  in  the 
latter  section ;  that  it  necessarily  extends  only 
te  the  trial  of  'all  cases  in  law  and  equity  arle* 
fng  under  this  Constitntlon,*  and  to  the  trial 


of  the  other  nine  elaasetf  of  cases  named  in 

section  2,  and  specified  by  CMef  Justice  Day 
in  his  opinion  in  Chisholm  v.  Georgia,  2  Dall. 
419,  475,  1  L.  Ed.  440  (Ex  parte  Gist,  26 
Ala.  156,  162;  Clafiin  v.  Houseman,  93  U. 
S.  130,  139,  23  L.  Ed.  833;  Bobertson  v.  Bald- 
win, 165  U.  S.  276,  279,  17  Sup.  Ct.  826,  41 
L.  Ed.  715);  and  that  these  sectiona  neither 
expressly  nor  impUedly  prohibit  the  Congress 
from  conferring  judidal  power  upon  other 
courts,  or  upon  executive  or  other  offices,  in 
other  cases,  where,  in  its  opinion,  the  devolution 
of  such  power  is  either  Aeceasary  or  convenient 
in  the  execution  of  the  authority  granted  to  the 
legislative  or  to  the  executive  departm^t  of  the 
government  through  the  Constitution. 

"Thus  the  authority  granted  to  territorial 
courts  to  hear  and  determine  eontioversles  aris- 
ing in  the  tenitories  of  the  United  States  is 
judicial  power.  But  it  is  not  a  part  of  that 
judidal  power  granted  by  section  1,  and  defined 
by  section  2,  of  article  3  of  the  Conadtuticm. 
Nevertheless  under  the  constitutional  grant  to 
Congress  of  power  to  'make  all  needful  rules 
and  regulations  respecting  the  territory  •  •  • 
bdoDging  to  the  United  States'  (article  4,  {  3), 
that  body  may  create  territorial  courts  not  con- 
templated or  authorized  by  artide  3  of  the  Con- 
stitution, and  may  confer  upon  them  plenary 
judicial  power,  because  the  establishment  of 
such  courts  and  the  bestowal  of  such  authority 
constitute  appropriate  means  by  which  to  exer- 
cise the  congressional  power  to  make  needful 
rules  respecting  the  territory  belonging  to  the 
United  States.    American  Ins.  Co.  v.  Canter, 

I  Pet.  611,  544,  7  L.  Ed.  242;  Chnton  v. 
Englebrecht^  18  WaU.  434,  447,  20  L.  Ed.  659; 
McAlUster  v.  U.  S.,  141  U.  S.  174.  184,  18S, 

II  Sup.  Ct.  948,  85  L.  Ed.  693. 

"Of  the  same  nature  is  the  judicial  power  ecm- 
ferred  upon  the  Secretary  of  the  Interior,  the 
Commissioner  of  the  General  Land  Office,  and 
his  subordinate  ofGcers,  to  hear  and  determine 
claims  to  the  public  lands  of  the  nation  (U. 
S.  V.  Winona  &  St.  P.  B,  Co.,  67  Fed.  948,  957, 
15  C.  C.  A.  96,  104)  ;  that  bestowed  upon 
justices  of  the  peace  and  other  magistrates  of 
the  states,  by  Act  Sept  24,  1780,  c.  20,  {  33, 
1  Stot.  91,  to  arrest  and  commit  or  l»dl  per- 
sons charged  with  a  violation  of  the  criminal 
laws  of  the  United  States  (Ex  parte  Gist,  20 
Ala.  156,  164);  that  conferred  upon  the  state 
courts  to  hear  and  determine  suits  by  or  against 
corfiorations  and  officers  created  by  the  nation 
(Bank  of  the  United  States  v.  Deveaux,  5 
Cranch,  61,  3  L.  EkI.  38;  Glaffin  v.  Houseman, 
93  U.  S.  135,  23  L.  Ed.  833) ;  that  given  to 
m^istrates  of  any  county,  dty,  or  town  cor- 
porate to  bear,  determine,  and  certi^  the  daima 
of  owners  of  fugitive  daves  under  Act  Feb. 
12,  1793,  c.  7,  1  Stat  302,  5  3  (Prigg  v.  Penn- 
sylvania, 16  Pet  639,  615,  620,  621,  10  L.  Ed. 
1060) ;  that  bestowed  upon  justices  of  the  peace 
to  arrest,  commit  to  jail,  and  deliver  to  the 
master  deserting  seamen,  under  Act  July  20, 
1790,  c  29, 1  Stat  131, 134  (Robertson  v.  Bald- 
win, 165  U.  S.  275,  277,  280,  17  Sup.  Ct  826, 
41  L^  Ed.  716);  that  conferred  upon  the 
courts  of  the  states  by  the  various  acta  of 
Congress  which  empower  them  to  naturalize 
aliens  (1  Stat  103,  414;  2  Stat  153,  155; 
Rev.  Stat  |  2165 ;  Robertson  v.  Baldwin,  165 
U.  S.  276,  17  Sup.  Ct  326,  41  L.  Ed.  715; 
Claflin  V.  Houaeman.  9&  U.  S.  180,  140,  23 
L,  Ed.  888;  In  the  Matter  ot  BCartia  Oonner, 
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88  CaL  OS,  101.  2  Am.  lUp.  427) ;  ud  that 
gnoted  bf  acts  of  OmgieBS  to  executive  offi- 
cers ot  tbe  United  States  to  coarta  and  magis- 
trates of  the  states  in  numerous  other  inatancea, 
not  to  try  and  determine  the  cases  specified 
in  section  2  of  ardde  8  of  the  Constitution, 
but  to  perform  the  jucHeial  function  of  hearing 
and  determining  other  gueatioiu  and  iaanea 
which  a  proper  exercise  of  the  powers  granted 
to  the  varioai  departmenti  of  the  goremment 
reqnired  to  be  thus  decided.  The  grant  by  the 
Congresa  of  the  United  States  of  the  judicial 
power  to  admit  aliens  to  citizenship,  and  to 
hear  and  dedde  the  various  questions  which 
do  not  arise  in  the  cases  specified  in  article  3 
of  the  Constitution,  but  which  a  proper  eier-' 
rise  of  the  powers  granted  by  that  instrument 
to  the  executive  or  to  the  legislative  depart- 
ment of  tbe  government  requires  to  be  jndi- 
dally  decided,  was  neither  expresaly  nor  im- 
pliedly prohibited  by  that  article^  The  con- 
gressional power  to  make  such  a  grant,  and  to 
vest  judicial  authority  in  state  courts  and  of- 
ficers, in  such  cases,  exists  by  virtue  of  the  es- 
tiiblished  rule  that  the  grant  of  a  power  to  ac- 
complish an  object  is  a  grant  of  the  authority 
to  select  and  use  the  appropriate  means  to  at- 
tain it." 

Tbe  early  case  of  Prlgg  v.  Pennsylvania, 
supra,  involved  the  constitnttonallty  of  an 
act  of  Congress  conferring  upon  any  magis- 
trate of  any  county,  city,  or  town  corporate, 
Jurisdiction  to  hear  and  determine  claims  pf 
owners  fugitive  slaves  under  an  act  of 
Congress,  and  the  rule  was  there  enunciated 
by  the  Supreme  Court  of  the  United  States 
that  the  national  gorernment,  through  Its 
leglslatiTe,  executive,  and  Judicial  depart- 
uients,  was  hound  to  carry  into  effect  all  the 
rights  and  duties  Imposed  upon  It  by  the 
C(Histitutlon  In  the  absence  of  positive  provi- 
sions in  tbe  Constitution  to  the  contrary. 
The  court,  speaking  through  Mr.  Justice 
Story,  said: 

"We  hold  the  act  to  be  clearly  constitntioDal, 
in  all  Its  leading  provisions,  and.  indeed,  with 
the  exception  of  that  part  which  confers  au- 
thority upon  state  magistrates,  to  be  free  from 
reasonable  doubt  and  difficulty,  upon  the  grounds 
already  stoted.  As  to  the  aathority  so  con- 
ferred upon  state  magistrates,  while  a  differ- 
ence ot  opinion  has  existed,  and  may  exist 
BtiU,  on  the  point,  in  diJEerent  states,  whether 
state  magutratee  are  boiuid  to  act  under  it, 
none  is  entertained  by  this  court  tliat  state 
magistrates  may,  if  they  choose,  exercise  that 
authority,  uhless  prohibited  by  state  legisla- 
tion." 

[2]  According  to  the  averm«its  In  the  com- 
plaint, the  deceased  allottee  and  his  heirs 
are  tribal  Indians  of  the  Creek  Tribe  of  In- 
dians, all  being  of  the  full-blood,  according 
to  the  &pptor^  rolls,  and  as  to  the  lands  in- 
herited by  said  heirs  from  the  deceased  al- 
lottee "the  restrictions  are  not  removed,  but 
merely  relaxed  or  qualified  to  the  extent  of 
sancticKiing  such  conveyances  as  receive  the 
court's  approval."   Parker  v.  Richard  et  al., 

250  U.  S.  235,  S9  Sup.  Ct  442»  63  L.  Ed.  , 

filed  June  2,  im. 


In  audi  drcamstances  Oie  power  and  duty 
of  the  gmenl  government  to  legislate  tor 
them  and  thtir  pn^wrtgr  dmring  the  continu- 
ance of  tbe  national  guardlanrtilp  over  them 
has  been  too  long  and  too  well  establlataed 
to  admit  of  discussion.  Beginning  with  tbe 
cases  of  Cherokee  Nation  t.  Georgia,  30  V.  S. 
(5  Pet.)  1,  8  L.  Ed.  25,  and  Lone  Wolf  t. 
Hitchcock,  187  U.  8.  665.  23  Sup.  Ot  216,  47 
L.  Ed.  306,  dovn  to  conqiaratiTely  recent  cas- 
es, BuCh  as  Brader  t.  James,  246  U.  S.  88,  38 
Sup.  Ct286,62ti.Ed.6»l.ltluM  been  tbe 
consistmt  holding  of  the  Supreme  Court  of 
the  United  States  that  the  management  of 
the  Indians  and  their  estates  was  an  admin- 
istrative and  poUUcal  function  not  subject  to 
the  control  or  In^rference  of  tbe  courts. 
United  States  t.  Kagama  et  aL,  118  U.  8.  sns, 
6  Sup.  Ot  HOG;  30  L.  Bd.  228;  Heckman  T. 
United  States,  224  U.  8.  413,  82  Sup.  Ct  424, 
56  L.  Ed.  820 ;  Mucbie  Tiger  v.  Western  In- 
vestment Co.,  221  U.  S.  286,  31  Sup.  Ct.  578, 
55  L.  Ed.  738 ;  Pam-To-Pee  T.  United  States, 
187  U.  S.  371,  23  Sup.  Ot.  142,  47  L.  Ed.  221; 
Stephens  t.  Cherokee  Nation,  174  U.  8.  446. 
18  Sup.  Ct  722.  48  L.  Ed.  1041;  Boff  T.  Bur- 
ney,  168  U.  S.  218^  18  Sup.  Ct  60,  42  L.  Ed. 
442;  United  States  v.  Thomas,  051  U.  S.  577, 
14  Sup.  Ct  4^  38  L.  Ed.  276;  Slzemore  T. 
Brady,  235  U.  S.  441,  85  Sup.  Ct  136,  68  U 
Ed.  30a 

We  quote  from  two  of  the  recent  cases, 
Rott  T.  Bumey  and  Brader  v.  James,  supra. 
In  tbe  first  case  the  court  said: 

"The  condition  of  the  Indians  and  Indian 
tribes  within  the  limits  of  the  United  States 
is  anomalous.  The  tribes,  though  in  certain 
respects  regarded  as  possMsing  the  attributes 
of  nationality,  are  held  to  be  not  foreign,  but 
domestic  dependent  nations.  Cherokee  Nation 
V.  Georgia,  80  U.  S.  (5  Pet.)  1,  8  L.  Ed.  25; 
Worcester  v.  Georgia,  31  U.  S.  (6  Pet.)  515,  8 
L.  Gd.  483;  Choctaw  Nation  v.  United  States, 
119  U.  S.  1  [7  Sup.  Ct.  75],  30  L,  Ed.  306; 
Cherokee  Nation  v.  Kansas  Railway  Company, 
135  U.  S.  641  [10  Sup.  Ct.  965],  34  L.  Ed. 
295.  While  the  Indiana  and  the  territory  which 
may  have  been  spedficidly  set  apart  for  their 
use  are  subject  to  the  jurisdiction  of  the 
United  States,  and  Congress  may  pass  such 
laws  as  it  sees  fit  prescribing  the  rul(>B  govern- 
ing tbe  intercourse  of  the  Indians  with  one  an- 
other and  with  citi^ena  of  the  United  States, 
and  also  the  courts  in  which  all  controversies  to 
which  an  Indian  may  be  a  party  shall  be  sub- 
mitted (United  SUtes  v.  Rogers,  45  U.  S.  [4 
How.]  668,  11  h.  Ed.  1105 ;  United  States  v. 
Kagama,  118  U.  S.  876  [6  Sup.  Ct  1109],  SO 
L.  Ed.  228;  Oon-shay-ee,  Petitioner,  130  U.  S. 
343  [9  Sup.  Ct.  5421,  32  L.  Ed.  978 ;  Cherokee 
Nation  v.  Kansas  Railway  Company,  supra), 
the  mere  fact  that  a  citizen  of  the  United 
States  has  become  a  member  of  an  Indian 
tribe  by  adoption  may  not  necessarily  cancel 
his  citisenship." 

In  the  second  we  find  this  explicit  lan- 
guage: 

"In  view  of  the  repeated  decisions  of  this 
Gour^  we  can  have  no  doubt  of  the  constitution- 
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ality  ctf  rnidi  legation.  While  the  tribal  re- 
lation existed,  the  nadoaal  guardianahip  contin- 
ned,  and  included  authority  to  make  Umitationa 
upon  the  righta  which  such  Indians  might  ex- 
ercise in  reapect  to  such  tands  as  are  here  in- 
volved. This  authority  did  not  terminate  with 
the  expiration  of  the  limitation  upon  the  rights 
to  dispose  of  allotted  lands ;  the  right  and  duty 
of  Congress  to  safeguard  the  rights  of  Indians 
still  continued.  It  baa  been  frequently  held 
by  this  court  that  the  grant  of  citizenship  is 
not  inconsistent  with  the  right  of  Congress 
to  eontinile  to  exercise  this  authority  by  leg- 
islation deemed  adequate  to  that  end.  It  is 
unnecessary  to  again  review  the  decisions  of 
this  court  which  support  that  authority.  Some 
of  them  were  reviewed  in  the  Tiger  Case.  The 
doctrine  is  reiterated  In  Heckman  v.  United 
States.  224  U.  S.  413  [32  Sup.  Ct.  424,  56  L,. 
Ed.  820],  and  United  States  v.  Nice,  241  U.  S. 
691,  S88,  60  L.  Ed.  1182.  1193,  86  Sup.  Gt. 
886." 

And  in  another  part  of  the  opinion  the 
court  aaid: 

"Notwithstanding  Rachel  James  might  have 

conveyed  the  homestead  allotment  after  it  de- 
scended to  her,  stie  was  a  tribal  Indian,  and  as 
such  still  subject  to  the  legislation  of  Congfess 
enacted  in  discharge  of  the  nation's  duty  of 
guardianship  over  the  Indians.  Congress  was 
itself  the  judge  of  the  necessity  of  legislation  for 
this  purpose;  it  alone  might  determine  when 
this  guardianship  should  cease." 

Inasmudi,  Oieii,  u  the  government  of  the 
Indians  and  th^r  property  and  affairs  la  a 
pcdttlcal  and  an  admlnlatratlTe  function,  It 
la  entirely  comiietent  for  Congresa  to  delegate 
admlnlstratlTe  duties  apm  courts,  commis- 
sions, boards,  trUynnals,  or  other  agencies. 

[S,  4]  But  It  Is  Inshited  that  Congress  may 
not  confer  particular  Judicial  power  on  a  par- 
ticular state  court  so  as  to  permit  sudi  state 
court  to  exercise  Jurisdiction  In  cases  where 
the  Constitution  and  laws  of  the  state  pro- 
hibit the  court  from  acting  on  like  matters, 
especially  where  under  the  laws  and  Oie  Con- 
stitution of  said  state  other  courts  are  cloth- 
ed with  the  Jurisdiction  thus  attempted  to 
be  conferred.  Summarized,  the  argument  on 
this  proposition  is,  as  we  imderstand  it: 
First,  that  at  the  time  of  the  passage  of  the 
act  under  consideration  the  district  courts  of 
this  state  had  Jurlsdictipn,  by  virtue  of  laws 
Oieretofore  enacted  by  Congresa  conferring 
Jurlsdictitm  generally  on  said  courts  over  the 
persons  and  prc^rty  of  Indians  of  the  Five 
Civilized  Tribes,  to  determine  the  heirship 
of  deceased  Indians,  which  jurisdiction  in- 
cluded cases  where  the  decedent  and  his 
heirs  were  restricted  members  of  said  tribes; 
second,  that  section  12,  art.  7,  of  the  Constl- 
tntion  of  Oklahoma,  denies  Jurisdiction  to 
the  county  courts  In  any  matter  wherein  the 
title  to  land  may  be  in  dispute  or  called  iii 
question,  and  that  under  said  section  county 
courts  only  have  jurisdiction  to  determine 
heirship  as  an  incident  to  administration  pro- 
ceedings, whldi  makes  that  part  of  the  act 
of  Cimgress  unconstitutional  wWch  attunpta 


to  confer  Jurisdiction  <m  said  courts  to  deter- 
mine heirship  "where  the  timfe  limited  by  the 
laws  of  said  state  for  the  Institution  of  ad- 
ministration proceedings  has  elapsed  with- 
out their  institution,  as  well  as  in  cases 
where  there  exists  no  lawful  ground  for  the 
lustltutlui  of  administration  proceedings  la 
j  said  courts." 

We  agree  with  counsel  for  relators  that 
j  before  the  passage  of  the  Act  of  June  14, 
!  1918,  supra,  district  courts  of  this  state  had 
Jurisdiction  of  actions  Involving  Indian  allot- 
ments, and  as  an  incident  to  the  adjudication 
of  titles  in  actions  of  ejectmoit  to  cancel 
conveyances,  to  quiet  title,  or  other  actions, 
said  courts  were  authorized,  where  necessary 
to  a  decision  of  the  case,  to  determine  as 
between  the  parties  to  the  action.  Including 
restricted  Indians,  the  question  of  who,  in 
fact,  were  the  heirs  of  the  decedent  Juris- 
diction of  such  actions  has  been  entertained 
without  question  by  both  state  and  federal 
courts,  and  we  have  no  doubt  that  the  final 
Judgments  rendered  In  such  cases  by  said 
courts  have  the  same  binding  force  and  effect 
on  the  parties  over  which  the  court  had 
jurisdiction  in  the  particular  case  as  to  ail 
questions  necessarily  Involved  In  the  suit  as 
like  Judgments  of  courts  of  general  Jurisdic- 
tion. But  the  fact  that  said  courts  did  have 
Jurisdiction  of  such  guestloos  did  not  derive 
Congress,  in  performing  its  duties  and  obliga- 
tions to  these  Indians,  of  its  power,  so  far  as 
these  restricted  Indian  heirs  are  concerned 
with  reference  to  their  restricted  lands,  to 
withdraw  the  Jurisdiction  that  It  Cad  there- 
tofore conferred  on  said  courts  and  to  confer 
it  upon  any  other  commission,  court,  board,  or 
tribunal  as  It  saw  fit.  McKay  v,  Ralyton, 
204  U.  S.  458,  27  Sup.  Ct.  846,  51  L.  Ed.  666 ; 
Hallowell  T.  Commons,  239  U.  S.  S06,  36  Sup. 
Ct.  202,  60  L.  Ed.  409;  Pel-Ata-Yakot  t. 
United  States  (C.  C.)  1S8  Fed.  387;  Brader 
V.  James,  246  U.  S.  88,  38  Sup.  Ct.  285,  62  U 
Ed.  691;  Wilson  v.  Wall,  73  U.  S.  (6  Wall.) 
83,  18  L.  Ed.  727 ;  Relchert  v.  Felps,  73  U. 
S.  (6  Wall.)  160.  18  L.  Ed.  849;  Jones  v. 
Meehan,  176  U.  S.  1,  20  Sup.  Ct.  1,  44  L.  Ed. 
49;  Caesar  v.  Krow,  176  Pac.  927. 

As  to  whether  Congresa  intoided,  or  wheth- 
er the  act  had  the  effect,  to  withdraw  the 
jurisdiction  theretofore  exercised  by  such 
district  courts,  and  as  to  whether  the  coun- 
ty courts,  In  exercising  the  ponder  or  author- 
ity conferred  by  the  act,  do  so  as  courts  or 
merely  as  administrative  agencies  of  the 
government,  will  be  h««inafter  considered. 
At  present  we  will  notice  the  contention  that 
the  Constitution  and  laws  of  this  state  pro- 
hibit county  courts  from  exercising  juris- 
diction "in  any  matter  wherein  the  title  or 
boundaries  of  land  may  be  in  dispute  or 
called  in  question."  Nor  need  we  say,  though 
it  Is  extremely  doubtful,  whether  in  the  de> 
termination  of  heirship  the  title  of  land  Is 
in  dispute  or  called  In  question.  Fitzpatrick 
T.  Slmonson  Bros.,  86  Minn.  140,  90  M.  W. 
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378;  rtedwr  t.  Sklenar,  101  Neb.  008, 168  N. 
W.  861.  We  call  mttentlos,  hoveTer,  to  the 
fact  that  under  section  9  of  the  Act  of  Hay 
27,  1906  (35  Stat,  at  L.  312.  c.  190),  the  act 
of  a  county  Judge  of  the  court  having  Juris- 
diction of  the  settlement  of  the  estate  of  the 
deceased  allottee  in  approving  conveyances 
I'xecated  by  full-blood  Indian  heirs  to  In- 
herited lands  Is  the  act  of  the  court  as  dis- 
tinguished from  the  act  of  the  Judge  thereof. 
MaHarry  v.  Batman,  29  Okl.  46, 118  Pae.  935; 
Tiger  et  al.  t.  Creek  County  Court,  45  Okl. 
701.  146  Pac.  912.  Said  act,  nevertheless.  Is 
not  a  Judicial  act,  but  is  the  act  of  an  ad- 
ministrative or  ministerial  agency  designat- 
ed by  Congress  for  the  protection  of  the  In- 
dians. Parker'v.  Richard  et  al.,  supra  ;  Bra- 
der  V.  James,  supra ;  Bamett  v.  Kunkle, 
(C.  C.  A.)  256  Fed.  644. 

It  Is  significant  that,  during  the  eleven 
yean  said  act  has  been  in  force  and  etFect,  Id 
the  numerous  controversies  which  have  aris- 
en concemlug  the  legality  of  conveyances  of 
these  lands  It  has  never  been  held  that  the 
eoanty  courts  are  prohibited  from  perform- 
ing the  duties  Imposed  on  them  by  the  act  on 
the  ground  that  the  title  of  land  ts  In  dilute 
or  called  In  question.  But  if  we  accept,  for 
the  purposes  of  discussion,  counsel's  premise 
that  a  determination  of  heirship  aifects  the 
title  of  the  land  within  the  meaning  of  sec- 
tion 12,  art.  7,  of  the  state  Constitution,  su- 
pra, we  differ  widely  on  the  eftect  of  the  pro- 
Tislon  aa  applied  to  the  instant  case.  The 
Constitution,  laws,  and  treaties  of  the  United 
States  are  the  supreme  law  of  the  land,  and, 
although,  within  the  limits  of  state  sovereign- 
ty, the  national  govenunent  cannot  interfere 
with  the  states,  on  the  other  hand,  the  states 
cannot  interfere  with  the  government  of  the 
United  States  In  the  exercise  of  its  constitu- 
tional powers.  In  the  language  of  Chief  Jus- 
tice Uarsball,  in  McCnilough  v.  Maryland,  17 
U.  S.  (4  Wheat)  316,  4  L.  Ed.  579: 

"If  any  one  proposition  could  command  the 
univeraal '  assent  of  mankind,  we  might  expect 
it  would  ba  thifr—that  the  government  of  the 
Union,  though  limited  in  Ita  powers,  is  su- 
preme within  its  sphere  of  action.  This  would 
Mem  to  result  necessarUy  from  its  nature.  It 
is  the  goremment  of  all ;  Ub  powers  are  dele- 
cted by  all ;  it  represents  all,  and  acts  for  all, 
Thongh  any  one  state  may  be  willing  to  control 
ita  operations^  no  state  is  willing  to  allow  oth- 
ers to  control  them.  The  nation,  on  those  sub- 
jects on  which  it  can  act,  muat  necessarily  bind 
its  component  parts.  But  this  question  is  not 
left  to  mere  reason ;  the  people  have.  In  express 
terms,  deaded  it  by  saying,  'this  CoDstitution 
and  the  laws  of  the  United  States,  which  shall 
be  made  in  porsuance  thereof'  'shall  be  the 
■upreme  law  of  Uie  land,*  and  by  reQuiring  that 
the  members  of  the  atate  Le^slatures,  and  the 
officers  of  the '  executive  and  judicial  depart- 
monts  of  the  states,  shall  take  the  oath  of 
fidelity  to  it. 

"The  government  of  the  United  States,  then, 
tiiough  limited  In  its  powers,  Is  supreme ;  and 
its  laws,  wben  made  tai  pursnance  of  the  Gon- 


Btitntlon,  form  tiie  ■uprepM  law  of  the  land, 
'anything  in  the  Gonatltution  or  laws  of  any 

state  to  the  contrary  notwithstanding.* " 

[S-7]  The  plenary  authority  of  Congress  to 
legislate  for  these  Indians  concerning  their 
restricted  lands  cannot  be  limited  or  impair- 
ed by  any  state  law,  and  in  section  1  of  the 
Bnabling  Act  for  the  admission  of  the  atate 
of  Oklahoma  into  the  Union,  Congress  re- 
served the  authority  of  the  national  govern- 
ment over  the  Indians,  their  lands  and  prop- 
erty, which  it  had  prior  to  the  passage  of  the 
act  Mnrchle  Tiger  v.  Western  Inv,  Co.,  221 
U.  S.  286,  SI  Sup.  Ct  578, 65  U  Ed.  738.  The 
language  employed  is  c<nqprdienslT6  and  ex- 
act, and  Is  as  follows: 

"That  the  Inhabitants  of  all  that  part  of  the 
area  of  the  United  Staes  now  constituting  the 
territory  of  Oklahoma  and  the  Indian  Territory, 
as  at  present  described,  may  adopt  a  CMisti- 
tution  and  become  the  state  of  Oklahoma,  as 
hereinafter  provided:  Proivided,  that  nothing 
contained  in  the  said  Constitution  shall  be 
construed  to  limit  oi  Impair  the  rights  of  per- 
sons or  prot»erty  pertaining  to  the  Indians  of 
said  territories  (bo  long  as  such  rights  shall  re- 
main unextinguished)  or  to  limit  or  affect  the 
authority  of  the  government  of  the  United 
States  to  make  any  law  or  regulation  respect- 
ing such  Indiana,  their  lands,  proper^,  or  other 
rights  by  treaties,  agreemant,  law,  or  other- 
wise, which  it  would  have  been  competent  to 
make  It  this  act  had  never  been  passed."  (Act 
June  16, 1906,  e.  8330,  34  Stat  L.  267). 

The  people  (tf  the  new  atate^  In  th^  Con- 
stitution, accepted  thia  jreservatlon  In  un- 
equivocal language  a8  appears  tram  section 
3,  art  1,  Williams*  Oonstltntloo,  which  reads: 

"The  people  inhabiting  the  state  do  agree  and 
declare  that  they  forever  disclaim  all  right  and 
title  in  or  to  any  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and  to  all 
lands  lying  within  said  limits  owned  or  held 
by  any  Indian  tribe,  or  nation;  and  that  until 
the  title  to  any  such  public  land  shall  have  been 
extinguished  by  the  United  States,  the  same 
shall  be  and  remain  subject  to  the  jurisdiction, 
disposal,  and  control  of  the  United  States. 
Land  belonging  to  citizens  of  the  United  States 
residing  without  the  limits  of  the  atate  shall 
never  be  taxed  at  a  higher  rate  than  the  land  be- 
longing to  residents  thereof.  No  taxes  shall 
be  imposed  by  the  state  on  lands  or  property 
belonging  to  or  whldi  may  hereafter  be  pur- 
chased by  the  United  States  or  reserved  tor 
its  use." 

in  the  light  of  this  provision  of  our  Con- 
stitution, which  must  be  taken  into  consider- 
ation in  construing  section  12,  art.  7,  of  the 
same  instrument.  It  may  well  be  doubted 
whether  there  is  anything  In  our  Constitu- 
tion prohibiting  county  courts  from  exercis- 
ing the  power  and  authority  conferred  by  the 
Act  of  June  14,  1918,  so  far  as  restricted 
Indians  and  their  property  are  concerned, 
even  though  a  determination  of  the  question 
of  heirship  by  sudi  courts  should  affect  the 
title  of  the  land;  but,  however  this  may  be, 
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In  Tlew  of  ttw  gorerolng  prlnciplee  heretofore 
ftlloded  to,  then  can  be  no  doubt  tbat  see* 
tlon  12,  art  7,  aupra,  bas  no  application  in 
such  cases:  Tbe  state  Legislature  bas  not 
problblted  tbe  coonty  courts  from  ezendging 
the  authority  conferred  on  them  by  tbe  Act 
of  June  14,  1018,  but,  on'  the  contrary,  has 
specifically  sanctioned  it  Chapter  25,  Sesa, 
Laws  1919.  And  in  Ttew  of  section  1  of  the 
Enabling  Act,  and  section  3,  art  1,  of  oar 
state  Constitution,  it  is  entirely  l(^cal  that 
the  state  gorernment  cannot  prohibit  its  exer- 
cise and  thus  defeat  the' object  and  purpose 
of  Congress  concerning  a  subject  over  which 
it  has  exclusive  control. 

Firmly  convinced,  as  we  are,  as  to  the  pow- 
er of  Congress  to  enact  the  legislation  under 
consideration  and  to  confer  upon  county 
courts,  as  courts,  Jurisdiction  to  determine 
heirship,  we  come  to  a  consideration  of  the 
most  serious  and  difficult  question  in  the  case, 
which  is  to  ascertain  the  nature  of  the  pow- 
er conferred,  whether  strictly  Judicial  or 
ministerial,  and  the  scope  and  purpose  of  the 
act.  But  let  us  first  see  whether  Congrem 
may  confer  duties  upon  administrative  or 
ministerial  officers  or  agencies  which  involve 
the  exercise  by  them  of  Judicial  power.  In 
the  light  of  tbe  adjudicated  cases  there  can 
arise  no  question  as  to  the  right  of  Congr^ 
so  to  do. 

In  the  case  of  Ross  v.  Stewart,  227  tJ.  S. 
530,  33  Sup.  Ct.  345,  57  L.  Ed,  627,  Involving 
the  decision  of  tbe  town-site  commission  in 
tbe  Cherokee  Nation,  the  contention  was 
made  tbat  the  comiOission  was  without  Juris- 
diction to  pass  upon  tbe  contest  and  that  only 
courts  could  exercise  such  power.  Unques- 
tionably the  town-site  commission  exercised 
Judicial  power  In  deciding  contest  cases  aris- 
ing before  It  under  the  act  of  Congress,  but 
Btlll  they  were  merely  administrative  officers 
of  the  United  States  government.  In  dispos- 
ing of  the  contention,  tbe  court,  speaking 
tfarongh  Mr.  JustloB  Van  Deranter,  said: 

"We  are  asked  to  say,  as  was  the  state  court, 
that  the  town-site  commission  was  witbout  ju- 
risdiction to  entertain  or  pass  upon  the  contest 
resulting  from  the  conflicting  applications  to 
purchase,  and  that  such  a  controversy  could  be 
determined  only  in  the  courts.  But,  like  the 
state  court,  we  are  unable  so  to  aay.  No  time 
need  be  spent  in  upholding  the  power  of  Gon- 
gresB  to  invest  the  town-site  commission  with 
such  authority,  for  our  prior  decisions  leave  no 
doubt  upon  tluit  subject.  It  is  merely  a  ques- 
tion of  what  Congress  intended  by  the  legis- 
lation adopted." 

In  the  syllabus  It  Is  held: 

"The  town-site  commission  for  a  town  in  the 
Cherokee  Nation  must  be  deemed  to  have  been 
given  jurisdiction  to  entertain  and  pass  upon 
a  contest  resulting  from  conflicting  applications 
to  purchase  by  the  Acts  of  June  28,  1898  (30 
Stat,  at  L.  495,  c.  517),  May  31,  1900  (31 
Stat  at  U  221,  c.  698),  and  July  1,  1902  <32 
Stat  at  U  716,  c.  1376) ,  the  contrary  view  find- 
ing no  support  in  any  statutory  provision,  be- 
ing opposed  to  the  plain  impUcation  of  this 


legislation^  and  Ignorit^  the  settled  practice  of 
Congress  to  commit  mdi  questions  to  tha  detei^ 
minacion  of  administrative  officers." 

See  case,  25  Okl.  611,  109  Pac  870. 

In  United  States  t.  Winona  &  St  P.  R.  Co., 
67  Fed.  948,  15  a  a  A.  96,  the  first  para- 
graph of  the  syllabus  la  as  follows : 

"The  land  department  of  the  United  States 
(including  In  that  term  tbe  Secretary  of  the 
Interior,  the  Conunissioner  of  the  General  Land 
Office,  and  their  subordinates)  is  a  special 
tribunal,  vested  with  judicial  power  to  hear  and 
determine  the  claims  of  all  parties  to  the  public 
lands  which  it  ia  authorized  to  dispose  of, 
and  also  with  power  to  execute  its  judgments 
by  conveyances  to  the  parties  it  decides  are 
entitled  to  them." 

In  the  body  of  the  opinion,  the  court,  speak- 
ing through  Judge  Sanborn,  said : 

"In  eveiy  ease  there  must,  In  the  nature  of 
things,  be  a  dedsion  of  questions  of  fact  and 

of  questions  of  law,  because  in  every  case  tbe 
ultimate  question  is  whether  or  not  the  facts 
proved  show  that  tbe  claimant  ia  eatitied  to  tbe 
land,  under  tbe  acts  of  Congress.  A  certificate 
or  patent  ia  the  record  evidence  of  the  judgment 
of  this  tribunal,  and  it  necessarily  follows  that, 
when  such  a  judgment  Is  rendered  in  a  case 
within  the  jurisdiction  of  the  land  department, 
it  is,  like  the  judgments  of  other  spudol  tribu- 
nals, vested  with  judicial  powers,  impervious  to 
collateral  attack."  , 

From  the  inception  of  our  government. 
Congress  on  numerous  occasions,  has  con- 
ferred upon  tbe  officers  of  the  govemai«it 
legislative,  Judicial,  and  executive  powers, 
and  these  officers  have  exercised  and  are  now 
exercising  strictly  legislative  or  Judicial 
powers  in  the  performance  of  duties  delegat- 
ed by  Congress.  The  statutes  of  the  United 
States  are  replete  with  instances  where  sncta 
authority  is  conferred  upon  the  executive  de- 
partment with  reference  to  the  enforcement 
of  the  laws  of  tbe  United  States.  Legislative 
and  Judicial  power  may  be  delegated  to  the 
Secretary  of  War.  Union  Bridge  Co.  v.  Unit- 
ed States,  204  U.  S.  304,  37  Sup.  Ot  367,  51 
L.  Ed.  523.  In  this  case  it  appears  that  Con- 
gress delegated  to  tbe  Secretary  of  War  the 
duty  and  power  of  determining  whether  cer- 
tain bridges  were  an  unreasonable  obstrue- 
tlon  to  free  navigation  so  as  to  interfere 
with  interstate  commerce.  In  sustalniug  the 
validity  of  the  act,  tbe  court,  speaking 
through  Mr.  Justice  Harlan,  said : 

"By  the  statute  in  question.  Congress  de- 
clared in  effect  that  navigation  should  be  freed 
from  unreasonable  obstructions  arising  from 
bridges  of  insufficient  height,  width  of  span,  or 
other  defects.  It  stopped,  however,  with  thia 
declaration  of  a  general  rule,  and  imposed  upon 
the  Secretary  of  War  the  duty  pt  ascertaining 
what  particular  cases  came  within  the  rulo 
prescribed  by  Congress,  as  well  as  the  duty  of 
enforcing  the  rale  in  such  cases.  In  performing 
tbat  duty  the  Secretary  of  War  wlU  only  ex- 
ecute the  dearly  expressed  will  of  Congress,  and 
will  not  in  any  true  sense,  exert  lei^slatlve  or 
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judicial  powtr.  Ha  eoold  not  ba  said  to  exxr- 
die  itricdjr  legidative  or  judicial  pown  any 
more,  for  instance,  than  jt  could  be  said  that 
executive  officers  exercise  sui^  power  vben,  np- 
on  investigation,  tbey  ascertain  whetber  a  par- 
ticular applicant  for  a  pension  belongs  to  a 
class  of  persons  who,  under  the  general  rules 
prescribed  by  Congress,  are  entitled  to  pensions. 
If  the  principle  for  which  the  defendant  contends 
received  oor  approval,  the  eondnrion  eonld  not 
be  avoided  that  exeentlva  officers,  in  all  the 
departments,  in  carrying  out  the  will  of  Con- 
irress,  as  expressed  in  statutes  enacted  by  it, 
have,  from  the  foundation  of  the  national  gov- 
ernment, exercised  and  are  now  exercising  pow- 
ers, ss  to  more  details,  that  are  strictly  legisla- 
tive or  judicial  in  their  nature.  This  will  be 
apparent  upon  an  examination  of  the  various 
statutes  that  confer  authority  upon  cxecnttve 
departments  in  respect  of  the  enforcement  of 
the  laws  of  the  United  States.  Indeed,  it  is  not 
too  much  to  sar  tliat  a  denial  to  Congress  of 
the  right,  nnder  the  Constitution,  to  delegate 
the  power  to  determine  some  fact  or  the  state 
of  things  upon  which  the  enforcement  of  its 
enactment  depends,  would  be  'to  stop  the  wheels 
of  government'  and  bring  about  confusion,  if 
not  paralyda,  in  th«  conduct  of  the  pnUlc  busi- 
ness." 

In  tlie  approval  of  conv^ances  executed  by 
full-blood  Indian  heirs  noAer  Bectl<Hi  9  of  the 
Act  of  May  27, 1908  (35  Stat.  L.  312),  It  Is  the 
duty  of  the  conrt  to  make  euffleient  Investi- 
gation as  to  satisfy  It  that  the  consideration 
paid  Is  just  and  equitable  and  for  the  best 
Interest  of  the  grantor,  and,  although  this 
Involves  judicial  power;  It  Is  not  strictly  judi- 
cial power  but  Is  administrative.  Bamett  v. 
Kmikle,  supra;  Parker  v.  Richard,  supra. 

In  the  last-named  case  the  court  said: 

TThat  the  agmey  wUdi  is  to  approve  or  not 
is  a  state  court  Is  not  material.  It  is  the  agency 
selected  by  Congress  and  the  authority  confided 
to  it  is  to  be  exercised  in  giving  effect  to  the 
will  of  Congress  in  respect  of  a  matter  within 
ita  control.  Thus  In  a  practical  sense  the 
court  in  exercising  that  authority  acts  as  a 
federal  agency,  and  this  is  recognized  by  the 
Sunreme  Court  of  the  state.  Marey  t.  Board 
of  Gommiasioners.  4S  OkL  1.  144  Pac  611." 

If  It  Is  Gompetent  for  CongiesB  to  decide 
Qie  qneatkm.  It  may  delegate  that  authority 
to  some  administrative  <^cer.  This  It  has 
done  with  respect  to  the  determination  of 
heirship  of  restricted  Indians  by  the  Secre- 
tary of  the  Interior  during  the  trust  period. 
Bond  V.  United  States  (C.  C.)  181  Fed.  613; 
McKay  V.  Kalyton,  supra. 

It  is  within  the  power  of  Congress  to  say, 
Id  the  first  instance,  according  to  what  law 
of  descent  restricted  lands  shall  descend,  and 
it  Is  certainly  within  its  power  to  Intrust  ad- 
ministrative officers  with  the  ascertainment 
of  tacts  necessary  to  effectuate  Its  purposes, 
■nd  to  provide  for  a  determination  of  heir- 
ship as  a  question  of  fact,  which  simply 
amounts  to  a  dednratlon  of  the  persons  on 
*bom  the  law  easts  Uie  succession— it  finds  a 


fact  and  fixes  a  statu.  Ffsdker  t.  Sklmar 

et  al.,  supra. 

Was  the  power  cmiferred'  strictly  judi- 
cial, or  Quasi  Jndiclal  and  admlnlstratlTe? 
Was  It  intended,  after  the  passage  of  the 
act,  that  the  district  courts  of  the  state 
should  no  longer  exercise  Jurisdiction  over 
cases  involving  the  title  to  inherited  lands 
where  the  question  to  be  adjudicated  depend- 
ed upon  the  determination  of  heirship?  The 
decisions  in  Bond  v.  United  States,  supra, 
and  McKay  v.  Kalyton,  supra,  give  some 
basis  for  the  cDutoition  that  the  act  had 
such  an  effect  Under  the  Act  of  Congress 
of  June  25,  1910,  c.  481,  86  Stat  855,  pro- 
viding that,  tf  an  allottee  dies  before  the  ex- 
piration of  the  trust  period  and  the  Issuance 
of  a  pat^t  vritfaout  having  disposed  of  his 
allotment  by  will.-  the  Secretary  of  the  In- 
terior shall  ascertain  the  legal  heirs  of  such 
decedent,  and  his  decision  shall  be  final  and 
conclusive,  it  has  been  held  that  said  act 
operated  to  repeal  the  Act  of  Congress  of 
February  6,  1901,  c  217,  31  Stat.  760  (U.  S. 
Comp.  St  U  4214,  4215),  conferring  juris- 
diction on  the  Circuit  Courts  of  the  United 
States  over  controversies  growing  out  of  the 
execution  of  the  allotment  act  and  depriv- 
ed said  courts  of  jurisdiction  to  determine 
such  heirship,  and,  since  the  act  of  1010  con- 
tained no  saving  clause,  the  authority  of  the 
courts  under  the  repealed  act  of  1910  Im- 
mediately ceased  in  so  far  as  pending  causes 
were  concerned.  This  court  has  followed 
the  cases  dted,  and  held  that  the  district 
court  of  Pawnee  county  did  not  have  juris- 
diction of  an  action  to  try  title  to  the  al- 
lotment of  a  deceased  Pawnee  Indian  before 
the  expiration  of  the  trust  period  where  t^e 
question  of  heirship  was  necessarily  Involv- 
ed, beca,use  such  authority  was  vested  sole- 
ly In  the  Secretary  of  the  Interior.  Caesar 
V.  Krow,  supra. 

In  coi^truing  the  Act  of  June  25,  1910, 
the  court  In  McKay  t.  Kalytou,  supra,  em- 
phasized two  elements  which  do  not  affect 
the  act  we  are  now  considering.  This  ap- 
pears  from  the  following  excerpt: 

-"State  courts  were  not  given  jurisdiction  of 
controversies  necessarily  involving  the  determi- 
nation of  the  title,  and,  incidentally,  of  the  right 
to  the  possession,  of  Indian  allotments  while 
the  same  were  held  in  trust  by  the  United 
States,  by  the  provision  of  the  Act  of  August 
15,  1S04  (28  Stat  at  L.  286,  c.  290),  delccat- 
ing  to  the  federal  Circuit  Courts  the  power  to 
determine  such  questions,  since  the  purpose  of 
that  act  to  continue  the  exclusive  federal  con- 
trol over  disputes  concerning  allotments  which, 
prior  to  that  act,  could  only  have  been  decided 
by  the  Secretary  of  the  Interior,  is  manifested 
by  its  provision  that  a  judgment  or  decred  in 
any  such  controveri^  shall  be  certified  by  the 
court  to  the  Secretary  of  the  Interior,  and  by 
the  provision  of  the  Act  of  February  6,  1001 
(31  Stat,  at  L.  760.  c.  217) ,  that  in  stfch  suits 
'the  parties  thereto  shall  be  the  claimant  as 
plaintiff  and  the  United  States  as  party  de- 
fendiant'  •*  * 
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After  an  extended  and  careful  considera- 
tion of  tho  act  under  conslderatUm,  we  bave 
concluded  that  its  pnrpoK  and  effect  was 
not  to  deprive  the  state  cooita  of  Jurlsdic- 
tlon  of  actions  InvolTlng  the  tlUe  to  allot- 
ments Inherited  by  restricted  Indian  heirs 
of  the  Five  Clrlllzed  Tribes,  evm  though 
snch  actions  are  dependoit  upon  helrs^p. 
In  Interpreting  the  statute  we  nrast  ^ve 
effect,  if  possible,  to  the  Intent  of  Congress, 
and  In  ascertaining  what  was  Intended  we 
should  Interpret  its  language  In  such  a  man- 
ner  as,  consistent  with  the  words  «nployed, 
to  completely  effectuate  the  object  of  Con- 
gress. If  by  one  mode  of  Interpretation  the 
end  sought  to  be  attained  will  not  be  sub- 
atactlully  subserved,  and  the  evil  sought  to 
be  prohibited  will,  in  a  large  measure,  still 
exist,  or  a  worse  condition  Is  created,  that 
mode  should  not  be  adopted  if  the  language 
Is  susceptible  of  any  Interpretatlcm  that  will 
secure  its  manifest  purpose.  Let  us,  for  a 
moment,  examine  and  notice  the  evil  exist- 
ing at  the  time  of  the  enactment  which  Con- 
gress sought 'to  remedy.  Under  section  9 
of  the  Act  of  May  27,  1906,  tlie  death  of  an 
allottee  of  any  of  the  Five  ClvlUzed  Tribes 
operated  to  remove  all  restrictions  from  said 
allottee's  land,  and  the  land  descended,  firee 
of  re8trictl<ma,  to  the  said  allottee's  heirs 
according  to  the  OUahoma  law  of  successkm, 
«cc^t  that  as  to  full-blood  Indian  bdrs  the 
restrictions  were  <mly  quallfledly  removed 
and  their  conveyances  were  only  effectual 
when  approved  by  flie  county  court  having 
jurisdiction  of  the  settlement  of  the  estate 
of  the  deceased  allottee.  Section  8  of  the 
same  act  provides  that  the  approved  rolls 
of  dtlsensbip  and  of  freedmen  of  Uie>  Five 
Civilised  Tribes  shall  be  condudve  evidence 
as  to  the  Quantum  of  Indian  Blood  of  any 
enrolled  dUzen  or  freedman  of  said  tribes, 
and  that  the  enrollment  records  of  the  Com- 
mlsBlouer  to  the  E^ve  ClvHIsed  Tribes  shall 
be  conclusive  evidence  as  to  the  age  of  said 
citisen  or  freedman  to  determine  Qoestions 
arising  under  the  act. 

Id  deteruilnlng  the  validity  of  cmveyances 
executed  by  virtue  of  the  provisions  of  this 
act,  it  was  always  pertinent,  among  other 
things,  to  determine  the  quantum  of  blood 
of  the  Indian  grantor,  his  age,  and  the  heir- 
ship; that  is,  those  who  succeeded  to  his  In- 
heritance. The  county  courts  wtaidi  were 
authorized  to  approve  conveyances  of  the 
fiiU-blood  Indian  heirs  under  section  9  of 
the  act,  as  we  bare  seen,  acted  as  adminis- 
trative agencies,  and  under  the  act  author- 
ity was  not  delegated  to  such  courtH  to  de- 
termine who,  in  fact,  the  heirs  were.  Ttie 
approval  by  the  proper  court  simply  bad  the 
effect  of  vesting  in  the  grantee  whatever  in- 
terest, if  any,  the  Indian  grantor  had  in  such 
land.  It  is  a  matter  of  common  knowledge, 
as  disclosed  by  the  records  of  this  and  the 
United  States  courts,  that  many  suits  arose 
Involving  lands  of  great  value  wbldi  were 


devendent  upon  the  questloD  of  <taM,  In  ta.ct, 
were  the  heirs  of  the  decedent  For  reasons 
which  have  frequently  been  stated  by  the 
courts,  and  whidi  it  is  not  neceaniry  to  reaUte 
here,  the  question  of  heirship  proved  difficult 
of  solution  as  between  oonfllctl^  dalmanta, 
and  although,  as  we  have  already  seoit  the 
judgmente  of  the  courts  having  Jurisdiction 
of  acttmu  to  try  tha  title  to  the  land  were 
binding  as  to  tlie  parttea  to  the  record,  said 
judgments  did  not  bbid  or  fUredoao  other 
dahnants,  uid  the  questloa  of  heirship  re- 
mained unsettled  so  long  as  there  was  a 
daimant  whose  rights  had  not  beoi  litigat- 
ed. This  uncertainty  as  to  the  helnhlp  in 
many  instances  worked  serious  Injury  to  the 
Indian  .heirs  and  greatly  depreciated  the 
value  of  their  inheritance  for  on  tliis  ac- 
count purdiasers  were  reluctant  to  pay  full 
value  for  tlie  land.  It  reatrlcfeed  competitive 
biding,  and  often  the  inheritance  vent  to 
speculators  who  were  willing  to  taxe  a 
chance. 

Now,  It  seme  clear  to  us  that  it  was  the 
Intent  of  Congress  to  provide  a  method  that 
would  settle  the  question  of  heirship  as  a 
question  of  fact  as  against  the  world,  for  the 
act  provides  for  service  upmi  unknown  heirs 
In  accordance  with  the  method  of  serving 
nonreddoite  In  dvll  actiona  in  the  district 
courts  of  tlie  atat^  and  ivovldes  that,  if 
any  person  so  aerved  fails  to  appear  and 
moves  to  be  heard  withtai  six  months  from 
the  date  of  the  final  order,  "he  shall  be  con- 
duded  equally  with  parties  personally  served 
or  voluntarily  appearing."  Nor  do  we  think 
Congress  had  in  mind  sddy  the  determina- 
tion of  heirship  for  the  purpose  of  establish- 
ing with  certainty  and  finality  the  identity 
and  status  of  Uie  restricted  Indian  heirs 
to  whom  the  deceased's  allotment  passed  at 
his  death.  Under  previous  acte  of  Congress 
the  heirs  of  enrolled  deceased  members  of 
ttie  Five  Civilized  Tribes  became  entitled  to 
the  decedent's  pro  rata  share  of  tlie  tribal 
funds.  Congress,  from  time  to  time,  has 
appropriated  out  of  audi  tribal  funds  a  stip- 
ulated amount  of  money  per  capita  to  be 
paid  to  living  members  and  to  heirs  of  de- 
ceased members.  In  carrying  out  this  duty 
it  has  become  necessary  for  the  administra- 
tive officers  of  the  goverflhient  to  determine 
who  the  heirs  were  In  order  to  make  pay- 
ment to  the  right  parties.  Although  no  spe- 
dflc  authority  was  given  to  determine  heir^ 
ship,  It  Is  one  that  necessarily  flowed 
from  the  duty  imposed  on  such  administra- 
tive officers.  The  task  has  proved  burden- 
some  and  unsatisfactory,  because  of  the 
failure  of  Congress  to  provide  any  definite 
procedure  to  be  followed  in  determining 
the  question.  In  practice  these  adininiatra- 
tive  officers,  in  determining  the  heirship  of 
deceased  allottees,  have  relied  upon  what  in- 
formation was  obtainable  from  the  approved 
rolls  and  ^oUmeut  records,  which,  in  many 
cases^  was  very  meager,  and  whidi  It  be- 
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cBme  neceanry  to  mpplement  by  mffldavits 
and  proofs  of  helnhtp  made  by  daimanta 
to  the  fnnda  sod  those  vovdUng  for  Uiein. 
Tbeu  proota  of  belrshlp  were  made  ex  parte 
and  were  often  lud^lnite  or  conflicting. 
So.  from  these  conalderatlaoa  we  ttdnk  that 
CoDKresB  Intended  by  the  act  to  eatiU>ll8h 
a  method  for  a  determination  of  the  fact 
oi  hdrahlp  which  wwild  be  binding  upon  Its 
admiuUtratlre  officers,  the  conrts,  or  othet 
trUnmala  wherein  tbe  question  might  arise 
Id  ascertaining  and  protecting  the  rlghte  of 
these  wards  of  the  government  to  their  in- 
berited  lands  or  shares  of  tbe  tribal  funds. 

The  reports  of  the  Senate  and  House  Oom- 
ndttees  of  Congress  recommending  tbe  pas* 
Base  of  the  act  substantiate  this  view.  The 
Senate  Committee  report  states: 

"This  bill  ifi  identical  with  H.  R.  105D0  as 
reported  by  the  House  Committee  on  Indian 
Affairs  on  March  19,  1918.  The  legislation  la 
urged  by  W.  P.  Z,  German,  general  attorney 
of  the  Federal  Land  Banlc  of  Wichita.  Kan.» 
who  states  that  under  exlstlns  conditions  titles 
based  OD  deeds  from  the  heirs  of  deceased  full- 
blood  Indiana  offered  to  the  land  bank  aa  se- 
curity for  loauB  have  to  be  rejected  as  it  is 
impMsible  to  know  with  certainty  who  the 
heirs  of  a  deceased  full-blood  Indian  are,  be- 
cause no  court,  under  existing  law,  can  judicial- 
ly determine  conclusively  that  question." 

There  Is  Incorporated  In  both  reports  tor 
the  Information  of  Congress  a  brief  bearing 
00  the  question  by  Boo.  W.  F.  Semple,  now 
Principal  Chlel^  of  the  Choctaw  Katloo,  who, 
at  tbe  time  of  making  the  reports,  was  a 
Choctaw  Indian  attorney  and  had  formerly 
been  one  of  the  probate  attorneys  for  the 
Five  Civilized  Tribes  and  cleric  to  tbe  com- 
mittee on  Indian  affairs. 

We  quote  two  paragraphs  from  hip  brief: 

"The  federal  government  through  the  farm- 
loan  banlES  Is  loaning  millloni  of  dollars  to  actU" 
a)  fanners  throoghont  the  country  on  first  mort- 
cagcs  on  farms,  and  the  records  will  show  that 
ID  the  state  of  Kansas  something  over  six 
millions  have  been  loaned  to  farmers,  while  in 
tbe  state  of  Oklahoma  less  than  half  that 
amount  has  been  loaned.  The  difference  in  tbe 
amount  of  money  loaned  is  to  be  attributed  to 
the  fact  tbe  title  examiner  for  tbe  federal  farm- 
loan  bank  dedlues  to  approve  titles  scquired 
from  beirs  who  are  Indians  of  the  full-blood 
ht  the  reason  that  there  can  be  no  judicial 
determination  of  heirship  in  such  cases  which 
will  be  binding  and  preclude  other  Indians  from 
comiDg  into  court  and  asserting  an  Interest  In 
the  land.  •  •  • 

"The  need  for  legislation  of  this  kind  Is  made 
necessary  not  only  for  the  reason  that  titles 
ire  aneertain  and  the  uncertainty  has  the 
effect  of  diiainishing  tbe  market  value  of  the 
land,  but,  farther,  the  reason  that  there' la  a 
oonaiderable  amount  of  qioney  in  the  bands  of 
tte  superintendent  of  tbe  Wive  Civilized  Tribes, 
in  the  form  of  per  capita  payments,  which  has 
not  been  diatributed  for  tbe  reason  that  there 
is  no  means  of  determining  who  are  the 
beira.  The  department  has  followed  the  prac- 
tice of  nuUug  these  psyments  on  sffldavlts  of 
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Indiana  that  they  are  the  lawful  hdrs,  bat  this 
has  resulted  in  Injustice  l>eing  done.  In  feet 
it  is  a  very  unsatisfactory  way  of  determining 
the  heirs,  and  unless  a  commission  is  sent  out 
with  authority  to  take  testimony  and  hear 
-conflicting  claims  this  policy  will  rosultHn  grave 
injury  being  done  In  distributing  tbe  large 
sums  of  money  now  in  the  hands  of  tbe  super* 
Intendeat  belonging  to  the  Cboctaws  and  Chick- 
asaws." 

To  attain  tbls  object  we  have  already  seen 
that  it  was  competent  for  Congress  to  create 
its  own  commissions,  boards,  courts,  or  oth- 
er agencies,  and  to  provide  the  procedure 
to  be  followed  by  such  agencies  in  order  to 
discharge  the  duties  so  imposed.  Ukewlse, 
it  was  within  the  power  of  Congress,  If  It 
saw  fit,  to  make  use  of  courts  already  creat- 
ed, such  as  the  county  courts,  aa  administra- 
tive ag^cies,  and  It  was  also  within  tbe  pow- 
er of  Congress  to  provide  that  such  agencies 
should  use  the  procedure  already  established 
the  laws  of  the  state  as  Instrumentalities 
in  obtaining  this  object,  instead  of  creating 
an  entirely  new  mode  of  procedure.  We  have 
no  doubt,  also,  that  Congress  had  the  right 
to  make  use  of  all  the  existing  procedure  or 
any  part  thereof,  or,  if  the  esilstlng  proce- 
dure was  not  suffldentt  to  supplement  It.  If 
the  procedure  already  established  for  the 
state  courts  had  been  considered  sufficiently 
comprehensive,  Ccmgress  would  doubtless 
have  omitted  that  language  found  In  tbe 
second  proviso  relative  to  cases  where  the 
time  limited  by  the  law  of  the  state  for  the 
Institution  of  administration  proceedings 
has  elapsed  and  to  those  where  no  lawful 
grounds  existed  for  the  Institution  of  sudi 
proceedings.  Realizing  that  in  many  instanc- 
es administration  proceedings  bad  never  been 
instituted  over  the  estates  of  deceased  allot- 
tees, and  that  in  other  cases,  although  pro- 
ceedings had  been  instituted,  thle  same  had 
been  closed  without  heirship  having  been  de- 
termined, and  in  order  to  make  clear  Its  in- 
tent to  provide.for  the  determluatlon  of  heir- 
ship in  all  cases  where  the  deceased  allot- 
tee left  restricted  Indian  heirs,  Coingress, 
by  the  terms  of  the  second  proviso,  evinced 
a  purpose  to  supplement .  the  procedure  al- 
ready existing  in  the  state  courts  under  the 
state  law  by  providing  a  procedure  to  deter- 
mine heirship  in  the  two  classes  of  cases 
thus  mentioned,  as  well  as  In  cases  where  It 
was  practical  to  follow  the  procedure  accord- 
ing to  the  state  law. 

The  wrong  Impression  under  which  coun- 
sel for  relators  are  laboring  apparently 
grows  out  of  the  fact  that  Congress  desig- 
nated state  courts  as  the  agencies  to  deter- 
mine heirship  as  a  question  of  fact,  instead 
of  some  other  Individual,  board,  or  commis- 
sion ;  but  this,  as  already  stated,  Is  Imma- 
terial. Had  Congress  delegated  the  power 
and  authority  conferred  by  the  act  to  the 
Commissioner  of  the  Five  Civilized  Tribes 
or  to  the  county  clerk  of  the  county  of  U» 
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deceased  allottee's  residrace,  and  bad  pro- 
vided BvbatantlBlly  the  same  procedure  to 
galde  auch  adndnlstratlTe  officers  in  obtain* 
ing  the  desired  end,  which  It  certainly  could 
liave  done^  It  1b  clear  that  no  state  law  or 
conatltutlonal  ^nrorlslon  could  have  defeated 
or  Impaired  the  ezerdse  of  that  power.  So, 
whea  we  bear  In  mind  that  Uie  county  courts, 
in  pnx»edlng  under  the  act,  are  acting 
merely  as  federal  agencies  and  as  adminls- 
tratlre  ofiAcers,  as  distinguished  from  courts 
ex^dng  strictly  Judicial  powers.  It  Is 
equally  cioir  that  the  laws  of  the  state  can- 
not be  asserted  to  defeat  or  impair  the  oper- 
ation of  the  act. 

Oliat  Congress  did  not  intend  to  dlstOrb 
existing  Judgments  of  the  district  and  su- 
perior courts  where  the  question  of  heirship 
was  necMsarlly  Involved  as  to  the  parties  over 
which  the  court  had  Jurisdiction  is  evident 
from  the  use  of  the  following  language: 

"But  this  proviso  shall  not  be  construed  to 
reopea  the  question  of  the  determination  of  an 
heirship,  already  ascertained  by  competent  legal 
author!^  under  existing  laws." 

Counsel  for  relators  propound  this  ques- 
tion: 

"What  sisnificance  la  to  bft  gathered  from 
the  fact  that  Congress  used  the  phrase  'question 
of  fact'?  Was  it  because  it  thought  It  would 
not  be  conferring  Judicial  power  by  merely  giv- 
ing the  county  court  the  power  to  ascertain 
this  question  as  a  fact?' 

They  insist  that,  if  the  county  court  is  to 
stay  within  the  bounds  fixed  by  Congress, 
the  act  is  utterly  Incapable  of  l>eing  enforc- 
ed, for  the  reason  that  a  determination  of 
such  question  as  a  "question  of  fact"  is  both 
a  legal  and  logical  Impossibility.  We  have 
no  hesitancy  In  answering  the  question  pro- 
pounded in  the  affirmative.  A»  has  been 
often  held,  in  every  ease  there  are  questions 
of  fact  and  questions  of  law.  This  is  recog- 
nized in  our  Code,  for  by  section  4988  it  la 
provided: 

"Kinds  of  /sntea.— Issues  arise  on  the  plead* 
ings,  where  a  fact  or  conclusion  of  law  is  main- 
tained by  one  party,  and  c<aitroverted  by  the 
other.  There  are  two  kinds:  first,  of  law. 
Second,  of  fact." 

As  to  the  trial  of  sudi  Issues  section  4993 
provides: 

"Trial  of  latues.—lsBueB  of  law  must  be  tried 
by  the  court,  unless  referred.  Issues  of  fact 
ariaiug  in  actions  for  the  recovery  of  money, 
or  specific  real  or  personal  property,  shall  be 
trictl  by  a  jury,  unloss  a  jury  trial  ia  waived,  or 
a  reference  be  ordered,  as  hereinafter  provided." 

For  Illustration,  if  an  ^ectment  acti<m 
Is  instituted  by  parties  claiming  to  be  the 
heirs  of  a  decedent  and  as  such  are  entitl- 
ed to  the  inheritance,  and  there  Is  a  dis- 
pute and  conflicting  evidence  as  to  whether 
the  re*5)ectlve  daimants  are  related  to  the 
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decedent,  and,  if  so,  In  what  degree,  this 
conflicting  evldaaee  is  submitted  to  the  Jury 
for  its  decision  on  the  flacts  under  the  law, 
while  the  law  la  given  to  the  Jury  hy  the 
court  In  Its  InstructloDs.  ISm  w<nds  "the 
question  of  fact"  were  enqdiqred  Oongress 
to  make  clear  Ite  purpose  that  tbe  agendes 
designated  were  to  exercise  administrative 
functions  as  dlstingnldied  ftom  strictly  Jti- 
dlctal  functions. 

We  ate  of  the  oidnloD  then  that,  when 
heirship  of  a  deceased  allottee  lea^ng  re- 
stricted Indian  htfrs  Is  estabUiftied  as  a  ques- 
tion of  fiict  by  tbe  county  oomts  as  admin- 
istrative agencies  of  the  federal  government 
under  the  procedure  provided  by  the  act, 
such  detennlnatlrai  becomes  condoalTe  evi- 
dence of  that  tact  and  bears  tbe  same  rela- 
tion to  that  issue,  when  the  nune  arises  in 
an  action  In  the  courts,  as  do  the  amuroved 
rolls  as  to  quantum  of  blood  and  the  enroll- 
ment records  as  to  the  age  of  a  member  of 
said  tribes. 

[S]  Therefore,  it  is  our  opinion  that  the 
district  courts  were  not  onrted  of  Jurisdic- 
tion of  actions  pending  or  deprived  of  Juris- 
diction of  actions  that  may  hereinafter  be 
Instituted  involving  the  title  to  lands  Inherit- 
ed by  restricted  Indian  bdrs  by  the  passage 
of  the  act.  When  tbe  case  proceeds  to  trial, 
if  it  becomes  necessary  to  prove  the  d^ree 
of  blood  of  the  Indian  grantor,  the  approved 
roils  may  be  Introduced  for  that  punwae; 
If  it  becomes  necessary  to  prove  the  age  oi 
tho  Indian  ^antor,  the  enrollment  record 
may  be  introduced  for  that  purpose;  and. 
If  it  becomes  necessary  to  establish  who  are 
the  heirs  as  a  questltm  of  facu  the  determi- 
nation by  the  county  court,  if  It  has  been  had, 
may  be  introduced  for  that  purpose,  and 
each,  when  Introduced,  becomes  conclusive 
of  the  question.  If  the  case  Is  called  for 
trial  in  the  district  court,  aftw  ttie  institu- 
tion of  the  proceedings  In  the  county  court 
and  before  the  condurion  thereof,  the  party 
desiring  to  make  proof  of  heirship  may  pre- 
sent his  motion  to  the  district  court  for  a 
ccmtinuance  on  account  of  the  absoice  of 
evidence  material  to  his  case,  which  doubt- 
less will  be  granted  upon  a  showing  of  due 
diligence.  In  the  event  of  a  denial  of  such 
motion,  the  action  of  tbe  court  will  be  sub- 
ject to  review  on  iu)peal.  We  think,  how- 
ever, the  district  courts  should  give  a  rea- 
sonable opportunity  to  procure  this  evidence; 
but  we  do  not  think  said  courts  are  ousted 
as  to  Jurisdiction  of  pending  cases  or  pro- 
hibited from  exercising  Jmlsdlction  over 
cases  hereinafter  Instituted  where  the  title 
of  land  Is  Involved  and  it  is  necessary  to 
prove,  as  an  Incident  thereto,  who,  tn  ftict, 
are  tbe  restricted  Indian  heirs  of  the  de- 
ceased allottee.  To  hold  otberwlse  would  re- 
sult in  chaos,  and  we  would  have  tbe  dis- 
trict courts  deprived  of  Jurisdiction  of  such 
actions  and  the  couidy  courts  clothed  there- 
with without  power  to  oecute  tbeir  Judc- 
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mats  or  to  afford  adequate  rdlef  to  an  par- 
ties. 

From  what  we  hare  said  It  follows  that 
the  writ  of  prohibition  should  be,  and  is, 
denied. 

All  the  Justices  coucnr. 


FTRDOM  et  aL  T.  SHOOK.    (No.  8201.) 

(Snprcme  Coart  of  Oklahoma.    Jul?  22,  1919. 
Rehearing  Denied  Oct.  14,  1919.) 

(SyUaiut  by  the  Court.) 

1.  Pleadzno  ^»204(5)  —  Answeb  dentino 
lutebial  auxoatioiv  rot  deuubbabzx. 
Where  an  answer  denies  a  material  alle- 
gation essential  to  plaintiff's  recorerr*  it  is 
error  to  soatain  a  demurrer  on  the  ground 
that  it  does  not  sttte  a  defense. 

(Additional  SvtUaut  ly  EdUoridl  Staff.) 
t  Parties  «==>€(1>— Mzbelt  nounrAL  fastt 

TXOT  A  NECEBSABT  PABTT. 

In  action  npon  a  series  of  contracts  relat- 
ing to  sale  and  purchase  of  general  warrants 
of  the  Chickasaw  Nation,  vith  answer  and 
croBB-petition  alleging  plaintiff's  claim  by  pur- 
chase or  assignment  of  interest  in  contracts 
from  tme  H.,  who  was  merely  a  nominal  par- 
ty to  contracts,  plaintiff  being  the  only  real 
party  in  interest,  H.  was  not  a  necessary  party. 

Error  from  District  Court,  Jtdmson  Coun- 
ty; J.  H.  Llnebaugb,  Judge. 

Action  by  Floyd  Shock  against  Elrby  Pur- 
dom  and  others,  with  answer  and  cross-peti- 
tion by  defendants.  Demurrer  to  answer  and 
cross-petition  sustained,  and  defendants 
bring  error.  Berersed  and  rouanded,  with 
directions  to  OTerrnle  the  demurrer. 

Cmce  &  Potter,  of  Ardmore,  Alexander  Onl- 
lett,  of  Tishomingo,  and  Stephen  G.  Tread- 
well,  of  Oklahoma  City,  for  plaintiffs  In 
error. 

Ledbette*,  Stuart  &  Bell.  oC  Oklahoma 
City,  for  defendant  In  error. 

KAKE,  J.  This  was  an  action  upon  a 
series  of  contracts  relating  to  the  sale  and 
purchase  of  certain  general  warrants  of  the 
Cblcltasaw  Nation,  commenced  by  the  de- 
fendant in  error,  plaintiff  below,  against  the 
plaintiffs  In  error,  defendants  below.  Here- 
after, for  couTenience,  the  parties  will  be  des- 
ignated "plaintiff"  and  "defendants,"  respec- 
tlvely,  as  they  appeared  in  the  trial  court 

In  addition  to  pleading  the  ori^nal  con- 
tract in  writing,  the  plaintiff  set  up  an  oral 
contract,  by  the  terms  of  which  Purdom,  one 
of  the  defendants,  agreed  to  execute  certain 
Proraisaory  notes  In  connection  with  and  sup- 
plementary to  the  transactiouB  mentioned  in 
the  written  contract  After  alleging  various 
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breaches  of  these  obligations  on  the  part  of 
the  defendants  and  the  assignment  of  the 
contracts  to  the  plaintiff  in  due  course  etc., 
the  plaintiff  prayed  for  judgment. 

The  answer  of  th^  defendants  consisted 
of;  (1)  A  general  denial.  And  (2)  allegations 
to  the  effect  that,  although  Shock,  the  plain-  * 
tiff,  claimed  to  be  the  owner  and  holder  of  the 
various  contracts  referred  to  in  his  petition 
by  purchase  In  due  course  from  one  Hubbard, 
who  by  the  terras  of  the  written  contract 
appears  to  be  the  party  of  the  second  part 
thereto,  he  was  and  always  had  been  in  truth 
and  in  fact  the  real  party  of  the  second  part 
to  said  contract;  tliat  said  agreement  was 
drawn  and  executed  under  the  directions  of 
the  plaintiff  and  for  his  sole  use  and  bene- 
fit; and  that  while  the  plaintiff  had  some 
sort  of  an  agreement  or  understanding  with 
said  B.  M.  Hubbard,  mentioned  In  said  agree- 
ment  as  the  party  of  the  second  part,  to  as- 
sist the  plaintiff  In  performing  and  carry- 
ing out  his  part  of  the  agreement  to  purchase 
said  warrants,  said  Hubbard  was  merely  a 
nominal  party  thraeto,  said  plaintiff  always 
being  the  real  party  of  the  second  part  to 
said  contract  and  the  principal  in  dealing 
with  said  defendants  for  the  purchase  of 
said  warrants.  Then,  after  alleging  various 
breaches  of  the  contracts  set  up  in  the  peti- 
tion and  mentioned  In  the  answer  and  cross- 
petition  on  the  part  of  the  plaintiff,  the  de< 
fendants  prayed  that  plaintiff  take  nothing 
by  his  action,  and  that  they  have  and  re- 
cover judgment  against  the  plaintiff  In  the 
sum  of  $14,991.32,  etc.  Thereafter  a  de- 
murrer was  Qled  to  the  answer  and  cross- 
petition  of  the  defendants  upon  the  follow- 
ing grounds : 

(1)  The  court  had  no  Jurlsdlctton  of  the 
person  of  the  plaintiff,  for  the  purpore  of  de- 
termination of  the  matters  of  defense,  nor 
cause  of  action  set  up  as  grounds  for  aflQrma- 
tlve  relief  In  said  amended  answer  and  cross- 
petition. 

(2)  That  there  is  a  defect  of  parties  plain- 
tiff necessary  for  a  determination  of  the 
matters  set  up  In  said  amended  answer  and 
cross-petition. 

(8)  That  there  Is  a  defect  of  parties  de- 
fendant necessary  for  a  determination  of  the 
matters  set  up  In  said  amended  answer  and 
cross-petltiim. 

Upon  this' demurrer  being  sustained,  the 
defendants  elected  to  stand  upon  their  an- 
swer and  cross-petition  and  commenced  this 
proceeding  In  error  for  the  purpose  of  re- 
viewing the  action  of  the  trial  court. 

Counsel  for  defendants  say  that  the  trial 
court  erred  in  sustaining  the  demurrer  to 
their  answer  and  cross-petition :  (1)  For  the 
reason  that  it  contained  a  general  denial 
which  put  in  Issue  several  of  the  material 
allegations  of  the  petition.  (2)  It  was  error 
to  sustain  the  demurrer  upon  the  ground  that 
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Hubbard  wu  a  neceflsary  jtarty  to  the  ac* 
tloo,  for  ttke  reason  that  It  dwrly  appears 
he  bad  no  Interest  in  the  suhject-matter  oC 
the  action  under  either  the  i^Iegationa  of 
the  petition,  to  the  effect  that  Floyd  Shock 
was  the  owner  and  holdra  of  the  contract 
sued  on  1^  assignm^t  from  Hubbard,  or  the 
allegations  of  the  answer  and  cross-petition, 
to  tlie  effect  that  Fh^d  Shock  was  always 
the  real  owner  and  holder  of  the  contracts 
sued  upon,  B.  M.  Hubbard  being  mwely  a 
nominal  party  thereto. 

In  answer  to  the  first  contention,  counsel 
for  the  defendants  in  error  say  in  their 
brief: 

"As  we  have  shown  in  the  above  addltiooal 
Btatemeat.  in  effect  defendant  in  error  abandon- 
ed  his  Bidt  He  did  not  choose  to  amend  his 
petition  after  the  demurrer  had  been  saatain- 
ed  thereto,  ^lerefore  the  claim  of  error  of 
the  trial  court  by  plaintiffs  in  error,  based  upon 
the  fact  that  the  answer  contained  a  generel 
denial,  becomes  immaterlaL  The  case  brought 
by  defendant  In  error  being  no  longer  before 
the  trial  court,  the  question  is  whether  or  not 
the  court  erred  in  sustaining  the  demurrer 
leveled  afainst  the  cross-petition." 

We  do  not  think  tlils  contention  is  avail- 
able to  counsel  for  the  purx>0Be  of  sustain* 
ing  the  action  of  the  trial  court  In  passing 
upon  the  demurrer  to  the  answer  and  cross- 
petition.  What  counsel  refers  to  as  in  ef- 
fect an  abandonment  of  his  suit  by  tiie  plain- 
tiff arose  as  follows : 

It  seems  that,  after  the  action  was  com- 
menced, certain  of  the  defendants  filed  de- 
murrers to  the  petition  of  the  plaintiff  on 
the  ground  that  there  was  a  defect  of  parties 
plaintiff  and  defendant,  which  wer^  sus- 
tained. In  the  order  sustaining  the  de- 
murrers, the  trial  court  granted  plaintiff 
leave  to  amend  his  petition  within  a  time 
limited,  which  was  not  done  within  the  time 
allowed  by  the  court  Counsel  now  say  that, 
this  being  the  condition  of  the  record  at  the 
time  the  answer  and  aoss-peUtion  was  filed, 
it  showed  an  abandonment  of  his  action  by 
the  plaintiff,  and  therefore  the  only  matter 
before  the  court  for  examination  is  whether 
or  not  the  court  erred  in  sustaining  the  de- 
murrer to  the  amended  cause  of  action.  We 
do  not  think  this  contention  is  germane  to 
the  action  of  the  trial  court  in  sustaining  the 
demurrers  leveled  against  the  answer  and 
cross-petition.  If  the  action  was  abandoned 
at  the  time  the  answer  and  cross-petition 
was  filed,  as  counsel  contend,  then  a  motion 
to  strike  the  same  probably  would  have 
been  proper  practice.  The  demurrer  merely 
attacked  the  suflScIeucy  of  the  answer  and 
cross-petition  upon  certain  specific  grounds. 
Assuming  that  these  were  all  proper  grounds 
for  attacking  an  answer  and  cross-petition 
by  demurrer,  It  Is  clear  that  it  is  only  neces- 
sary to  examine  tfae  allegations  of  the  plead- 
ing assailed,  in  order  to  pass  upon  them. 


[1]  TUcing  tiilB  view,  it  follows  that  the 
first  contention  of  counsel  tor  the  defendants 
must  be  sustained,  tot  It  is  w«U  settled  that 
where  an  answer  denies  a  material  alle^- 
tion  ewntlal  to  plaintifTs  recovery,  it  Is 
error  to  sustain  a  demurrer  on  the  gronfld 
that  it  does  not  state  a  defense.  Lee  t.  Ue- 
hew,  8  OkL  136,  66  Fa&  1(M6. 

[2]  We  think  it  was  also  enw  to  sustain 
the  demurrer  upon  the  ground  that  there  was 
a  defect  of  parties  plaintiff  or  defendant 
This,  no  doubt  was  the  ground  on  which  the 
demurrer  was  sustained;  tiie  trial  conrt 
erroneously  taking  the  view  tiiat  under  the 
allegations  of  the  ajiswer  and  cros»iietltioii 
it  appeared  that  R.  M.  Hubbard  was  a  neces- 
sary party  to  the  actitm.  We  do  not  think  he 
was.  According  to  the  allegations  of  tbe 
petition,  Hubbard  had  disposed  of  Iiis  Inter- 
est in  the  contracts  involved  by  assignment 
to  Floyd  Shock,  tiie  plaintiff,  and,  according 
to  the  allegations  of  the  answ^  and  cross- 
petition,  Floyd  Shodk,  the  plaintiff,  was 
always  the  real  party  to  the  contract,  Hul>* 
bard  being  a  mere  nominal  party,  in  these 
(drcnmstances,  whi<Akever  theory  prevailed, 
Hubbard  was  not  a  necessary  party  to  the 
action,  for  the  reason  tliat  in  either  event 
Shock  was  the  real  party  in  Interest  and  the 
proper  person  to  prosecute  or  defend  the  ac- 
tion. 

For  the  reasons  stated,  It  was  error  to  sus- 
tain the  demurrer  to  the  answer  and  cross- 
petition  of  the  defendants.  The  cause  is 
therefore  reversed  and  remanded,  with  direc- 
tions to  overrule  the  demurrer. 


WINKINGHAM  V.  CHASE.  Woods  Oonnty 
Judge.   (No.  10818.) 

(Supreme  (^urt  of  Oklahoma.   Sept  90,  1919.) 

(Svnahiu  hv  the  Court) 

Pbohibition  €=24 — Wbit  DISUISaED  Olf  VAI]> 
UBX  TO  AK8WES  UOTION  TO  UIBinsS. 

(3au8e  dismissed  for  reason  stated  In  the 

opinion. 

Original  proceeding  for  writ  ot  pnAilMtloii 
by  Quincy  V.  Winnlngham  agaln&t  B.  B£. 
Chase,  County  Judge  of  Woods  County,  OkL 

Petition  dismissed. 

R  W.  Snoddy,  of  Alva,  and  Ames,  Cham- 
bers. Lowe  &  Richardson,  of  Oklahoma  City, 
for  complainant 

A.  J.  Stevens,  of  Alva,  fbr  respondent 

HIGGINS,  J.  On  August  11.  1919,  a  peti- 
tion for  writ  of  prohibition  was  filed  In  thia 
court  by  Quincy  V.  Winningham,  wherein  he 
alleges  that  bis  wife,  Etta  Winningham,  has 
Instituted  a  suit  against  him  for  divorce  in 
tfae  district  court  of  Woods  county,  Okl.,  aud 
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has  made  aivUcatlon  to  tbe  county  Judge  of 
said  county  for  a  restraining  order  and  ap- 
pointment of  a  receiver  to  take  diarge  of  a 
mncantUe  business;  that  the  county  court 
Is  witbont  Jurisdiction  to  determine  tbe  petl- 
tim,  and  for  the  appointment  of  a  receiver; 
and  prays  that  a  writ  of  probibttlon  be  Issned. 
prohibiting  him  from  appolDtlng  a  receiver. 
On  September  Otb,  A.  J.  Stevens,  attorney^ 
for  the  county  judge,  filed  a  petition  to  dis- 
miss the  cause  of  action  for  tbe  reason,  first, 
that  tbe  district  Judge  of  tbe  district  In 
which  Woods  county  Is  situated  Is  now 
vlthin  said  district  and  county,  and  for  tbe 
further  reason  that  all  matters  and  difter- 
ences  between  Qulncy  V.  Wlnnlngbam  and 
bis  wife,  Etta  Wlnnlngbam,  have  been  set- 
tled satisfactorily  to  the  parties. 

On  Septemt>er  3,  1919,  notice  was  served 
upon  tbe  petitioner  in  this  action  tbat  the 
motion  to  dismiss  would  be  filed,  and  on 
September  6th  tbe  motion  t»  dismiss  was 
filed  In  tbls  court  Tbe  time  fixed  by  tbe 
roles  of  the  court  to  permit 'tbe  petitioner' 
to  answer  the  motion  to  dismiss  bas  expired, 
and  no  answer  bas  been  filed;  tbls  court 
will  therefore  take  it  fw  granted  that  flie 
district  Judge  of  the  district  comprl^g 
Woods  county  la  now  wlttiln  tbe  district  and 
bas  Jurisdiction  to  bear  all  matters  growing 
oat  of  the  divorce  case  betwem  Wlnntntfiam 
and  Ills  wife,  and  will  furOter  take  It  for 
granted  tiiat  all  matters  therein  have  been 
settled,  and,  there  being  nothing  further  for 
Oils  court  to  hear  In  tbls  matter,  the  peti- 
tion for  writ  of  prohiUtlon  ahonld  h^  and  la 
herein,  dlsmlaaed. 

OWEN,  O.  and  SHARP,  PITOHFORD, 
HcNEH^  BAINIST,  KANE,  and  JOHNSON, 
JJ.,  concur. 

HARBISON,  3„  not  parUcIpatins. 


MT7NNAH  v.  GATES.    (No.  9266.) 

(Sopreme  Court  of  Oklahoma.    Jane  24,  1919. 
Rehearing  Denied  Oct  14,  1919.) 

(SyilBlnu  tv  the  Court.} 
"L  Indiaits  «»1,  16(1)  —  Act  bbuovhto  m- 

STRICnON   ON   ALIBNATIOI?    OF  ALLOTUEITTS 

UHITKD  TO  ADOPTED  CITIZENS. 
Act  Cong.  April  21,  1904,  c.  1402,  S3  Stat 
189-204,  which  provides  that  ell  restrictiooft 
opon  tbe  alienatioa  of  lands  of  all  the  allottee* 
of  the  Five  Civilised  Tribes  who  nre  not  of 
Indian  blood,  «xGept  minors,  ore,  except  as  to 
the  bomeateada,  hereby  renmved,  baa  no  ap- 
pUcatlon  to  Greek  Indians  of  more  than  half 
blood  adopted  by  tbe  Seminoles  before  the  al- 
lotment, bnt  is  limited  in  Its  application  to  the 
&doi>ted  citixens  not  of  any  degree  of  Indian 
blood;  and  held,  further,  that  where  a  person 
of  any  degree  of  Indian  blood  was  enrolled  by 
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P.)  ^ 
the  Dawes  Commission  as  "adopted,"  parol 
evidence  may  be  received  to  show  that  aocfa 
person  la  an  Indian  or  possesses  a  quantum  of 
Indian  blood  and  thereby  entitled  to  all  protec- 
tion and  benefits  thereof  notwithstanding  sudi 
enrollment  < 

2.  IiTDiARS  ^»27(6)— EviDENCB  ausTAinma 

TODOHEHT  roB  PIJUHTIIT  IN  EnOTUBirr  BT 
AnOFTED  CITIZEN. 

Record  examined,  and  &eld,  that  there  was 
no  evidence  reasonably  tending  to  support  the 
verdict  of  the  Jui7. 

Error   from   District   Court,  Seminole 

County, 

Action  In  ejectment  by  Munnah,  Seminole 
Ron  No.  1066,  against  E.  S.  Gates.  Verdict 
and  Judgment  for  defendant,  motions  for 
Judgment  notwithstanding  the  verdict  and 
for  a  new  trial  overruled,  and  plaintiff  brings 
error.  Reversed  and  remanded,  witti  Instruc- 
tions to  grant  a  new  trial. 

James  C.  Wllbolt,  of  Muskogee,  and  Jobn 
W.  WUlmott,  of  Wewt^a,  for  plaintiff  In  er- 
ror. 

W.  W.  Pryor  and  T.  &  Cobb,  both  of  We- 
woka,  for  defendant  In  mm, 

JOHNSON,  J.  This  la  an  action  In  eject- 
ment filed  In  the  district  court  of  Semi- 
nole county,  on  March  24, 1914,  by  tbe  plain- 
tiff in  error,  Munnah,  against  the  defendant 
In  error,  B,  S.  Gates.  By  her  petition  the 
XdaintUt  In  error  aeeka  to  recover  from  the 
defendant  in  error  her  Indtvldoal  allotment 
of  120  acree  ot  land  situate  in  Seminole 
county,  together  with  damages  for  Ita  de> 
t«itIoo. 

In  addition  to  the  usual  allegations  In  Buch 
petition,  it  is  stated  by  the  plaintiff  tbat  she 
Is  a  Cre^  Indian  of  full  blood,  but  that  by 
reason  of  long  reddenoe  in  tbe  Seminole  Na- 
tion she  was  adopted  by  that  tribe,  and  is 
enrolled  upon  tbe  allotment  roll  of  the  said 
Seminole  Tribe  of  Indians,  opposite  No.  1066, 
as  an  "adopted  dtlxen." 

July  8,  1914,  tbe  defendant  filed  his  an- 
Bwer,  which  contalns.a  general  denial,  a  plea 
of  tbe  statute  of  limitations,  and  a  plea  of 
bona  fide  purdiaser. 

January  1,  1917,  tbe  plaintiff  filed  her  re- 
ply in  which  she  denies  tbat  tbe  defendant 
bas  any  title  to  said  land,  and  tbat  aU  pre^ 
tended  conveyances  held  by  blm  are  void, 
for  the  reason  that  she  is  a  restricted  In- 
dian and  never  had  any  power  to  alienate. 
Tbe  reply  also  contains  a  general  denial,  and 
a  specific  denial  of  the  plea  of  statute  of 
limitations. 

On  January  4, 1917,  the  cause  was  tried  to 
a  Jury,  and  on  the  same  date  tbe  Jury  return- 
ed a  verdict  for  tbe  defendant 

The  plaintiff  in  due  time  filed  a  motion 
for  judgment  notwithstanding  the  verdict, 
and  also  statutory  motion  for  new  trial,  from 
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the  OTemUiig  of  wfaldi  the  plaintiff  appeals 
to  tibia  coart  by  petition  In  errw  with  copy 
of  cf^made  attached,  which  petition  con- 
tains numerous  assignments  of  error,  the 
first  twelve  of  which  go  to  the  questions  of 
OTerruUng  motions  for  new  trial  and  for 
Judgment  in  accordance  with  the  verdict  of 
the  Jury,  and  the  remaining  assignments  go 
to  the  question  of  the  rulings  of  the  court  In 
admitting  and  rejecting  testimony  upon  the 
trial  of  the  cause. 

At  the  commencHnent  of  the  trial  the  par- 
ties made  the  following  agreement  and  stipu- 
lations : 

"It  is  «reed  by  and  between  the  parties  here- 
to that  Munnah  was  duly  enrolled  as  a  citi- 
zen of  the  Seminole  Tribe  of  Indians,  on  the 
roll  of  the  citi^na  by  blood,  opposite  No.  X066, 
bat  is  not  admitted  by  the  defendants  tliat  the 
plaintiff  has  any  Indian  blood  at  aU;  and  as 
such  received  the  following  allotment  oC  land 
in  Seminole  county,  OkL,  to  wit: 

"As  sarplus:  Tbe  northeast  quarter  of  the 
northeast  qaarter  and  tbe  sonthwest  quarter 
of  the  northeast  quarter  of  section  twenty-five, 
township  nine  north,  range  five  east. 

"And  as  her  branestead  allotment:  Tbe  nortb- 
east  quarter  of  the  northeast  quarter  of  said 
section  twenty-five,  township  five  north,  range 
five  east. 

"That  thereafter,  to  wit,  on  the  8th  day  of 
May,  1906,  said  If™^^  executed  a  warranty 
deed  to  said  land  purporting  to  convey  the 
aforesaid  surplus  to  J.  B.  Stigall,  reciting  a 
consideration  of  $200.00,  which  deed  appears 
of  record  in  Book  K,  at  page  467  of  tbe  deed 
records  of  Seminole  county,  Okl. 

"Tt&t  thereafter,  to  wit,  on  July  27,  1908, 
said  Mannah  executed  a  warranty  deed  to 
J.  B.  Stigall  purporting  to  convey  the  afore- 
said homestead  allotment  Teciting  a  considi^- 
tion  of  $150.00,  which  deed  appears  of  record 
in  Book  5  at  page  694  of  the  deed  records  of 
Seminole  county,  Okl. 

"That  thereafter,  to  wit,  on  February  17, 
1809,  J.  B.  Stigall  executed  .a  warranty  deed 
to  L.  L.  Oobb  purporting  to  convey  tbe  whole 
of  said  land,  both  homestead  and  surplus, 
which  deed  appears  of  record  in  book  10  at 
page  9. 

"That  tbereafter,  to  wit,  on  January  1,  1909, 
L.  L.  Cobb,  joined  by  her  husband,  T.  S.  Cobb, 
executed  a  warranty  deed  to  E.  S.  Gates  pur- 
porting to  convey  the  whole  of  said  land,  which 
deed  appears  of  record  in  book  27  at  page  311 
of  the  deed  records  of  Seminole  county,  Okl." 

The  theory  of  tba  plaintiff,  as  contended 
for  In  her  brief,  was  and  is  that,  while  on 
tbe  Sem;lnole  Indian  roll  merely  as  an  aaq;)t- 
ed  citizen,  she  was  In  reality  a  full-blood 
Creek  Indian,  and  therefore  she  was  at  all 
times  restricted  and  without  power  to  con- 
vey the  lends. 

A  certified  copy  of  tbe  census  card  show- 
ing tbe  enrollment  of  Hunnab,  the  plaintiff, 
was  Introduced  the  plaintiff  without  ob- 
jection and  shows,  am<mg  otb^  things,  that 
the  idaintiff  was  enrolled  In  U97  as  an 
adapted  citizen  of  the  Seminole  Tribe  of  In- 
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dlana.  and  was  then  00  years  of  ag^  mroll- 
ed  oiq?oslte.  No.  1066 ;  that  she  bad  a  daugh- 
ter, Katie  Miller,  age  27,  placed  upon  the  roll 
as  a  half  blood,  a  granddaughter,  Gtnda  Co- 
ker,  age  8  months  and  enrolled  a  quarter, 
new-born,  and  a  son,  Nussc^  Miller,  age  26, 
half  blood,  and  a  son  Jeff  Gofcer,  age  7  years, 
half  blood. 

Tbe  evidence  fartber  Showed  that  tiw 
plaintiff  was  married  to  Tewetfta,  ft  full- 
blood  Creek  Indian,  and  they  had  children 
named  Katie  Miller  and  Nussey  Miller,  en- 
rolled as  half  blood,  as  before  stated,  and 
that  she  married  London  Goker,  who  was  a 
Seminole,  full  blood,  and  they  bad  a  son, 
Jeff  Coker,  who  was  enrolled  as  a  half  blood, 
and  a  granddaughter,  CInda  Coker,  enrolled 
as  a  new-bom,  quarter  blood. 

The  plaintiff's  witness  Jennie  Jacobs  testi- 
fied that  she  icnew  the  plaintiff;  that  plain- 
tiff was  much  older  than  witness ;  that  plain- 
tiff was  witness*  father's  wife;  that  she 
•knew  plaintiff's  father;  that  plaintiff's  fa- 
ther's name  was  Con-Charte  Harjo,  and  her 
mother's  name  was  Susan,  and  that  they 
were  full-blood  Creek  Indians;  that  both  her 
father  and  mother  died  over  30  years  ago; 
that  witness'  father's  name  was  Loadtm 
Coker.  She  testified,  on  cross-examination, 
that  all  she  knew  about  the  case  was  what 
the  plaintiff  had  told  her,  and  that  was  the 
way  she  found  out  about  it 

Peter  Ewing  testified  for  the  plaintiff  that 
he  was  a  Creek  Indian  about  66  years  of 
age;  that  he  knew  tbe  plaintiff,  and  that 
she  was  a  sister  of  his  mother;  that  from 
all  he  knew  she  was  a  full-blood  Indian  and 
that  she  had  been  so  considered  by  the  In- 
dians; that  plaintiff  spoke  the  Creek  lan- 
guage, and  no  other  language;  that  he  lived 
at  Eufaula,  had  never  lived  In  the  Seminole 
Nation;  that  plaintiff's  first  husband  was  a 
full-blood  Indian,  named  Tewetka,  second 
huEfttand  was  a  full-blood  Indian  named 
London  Coker:  knew  plain tififa  fother  and 
mother,  Marjo  and  Susan;  that  they  were 
both  full-blood  Creek  Indiana. 

Lester  Williams  testified  for  tbe  plaintiff 
that  he  was  a  Creek  Indian,  77  years  old, 
and  that  he  kaew  the  plaintiff,  and  that  she 
waa  a  full-blood  Cre^  Indian;  knew  her  fa- 
ther HarJo,  and  mother,  Susan;  that  they 
were  both  Creek  Indians,  and  spoke  tbe 
Greek  language  and  that  th^  lodteeA  liked 
Indiana,  and  were  fnll-blood  Indiana.  Testi- 
fied on  cross^xamlnation  that  he  lived  near 
Eufaula,  and  that  his  father  was  a  wbite 
man. 

Plaintiff  testified  In  her  own  bdiatt  that 
she  was  an  Indian,  a  Seminole,  spoke  the 
Creek  language.  Iler  fftther's  name  waa  Con- 
Cbarte  HarJo,  and  her  mother's  name  -was 
Susan;  that  they  were  both  dead;  that  they 
were  IndUma  of  the  Creek  Xribe,  and  fu*i 
blood.  She  did  not  know  her  age.  Ofi  cross- 
examination,  stated  that  sbe  did  not  teinem> 
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ber  when  she  was  enrolled ;  that  It  was  one 
of  the  boys  that  did  the  enToinng  of  ber; 
that  the  band  chiefs  name  wm  Otlarche,  and 
that  her  first  bosband's  name  was  Tewetka 
and  was  a  full-blood  Creek ;  her  second  hus- 
band ^ras  London  Coker,  a  full-blood  Indian. 

LUIie  Cbnpco  testified  for  the  plalnUS 
that  witness  was  told  that  she  was  SO  years 
old  Just  recwttly;  that  plaintiff  was  older; 
that  witness  knew  plalntUTs  father  and 
mother,  Harjo  and  Susan;  that  they  were 
both  full-blood  Creek  Indians,  and  spoke  the 
Creek  lanffnage;  that  people  considered 
them  Indians.  Testified  on  cnwa^xamlna- 
tlon:  **Don't  know  anythli^  about  her  a^ 
hers^,  but  that  was  what  the  wUte  people 
said."  Testified  that  when  she  was  sworn 
they  told  her  that  she  was  Juat  to  testltr  that 
the  "knowed  Munnah'a  tether.'* 

Ko  witxtefls  for  the  defendant  testified  u 
to  whether  or  not  the  plaintiff  ' was  in  In- 
dian by  blood.  At  the  oondu^n  of  the  testl- 
mony  tbe  plalnttfl  requested  peremptoir  In- 
structions to  ibe  jury  in  farar  of  the  plain- 
tiff for  the  land  sued  for,  and  ttiat  such 
amounts  of  rents  as  the  proof  established, 
llmitlne  rents  to  the  years  1912.  1913,  1914, 
1915,  and  1916,  which  was  refused  by  the 
court,  and  excepted  to  by  the  plaintiff. 

The  court  In  his  charge  submitted  but  one 
question  of  f&ct  to  tbe  Juir,  which  was  as 
to  whether  or  not  Uie  plaintiff  was  an  Indian 
of  the  Five  OlTlllzed  arlbes,  wbldi  question 
was  submitted  In  paragraphs  2  and  3  of  the 
court's  instructions  to  tbe  Jury,  which  were 
as  follows: 

"(2)  Ton  are  inetrncted  that,  it  you  find  by 
t  preponderance  of  the  evidence  that  the  plain- 
tiff is  an  Indian  of  the  Five  Civilized  Tribes, 
then  yon  win  find  for  tbe  plaintiff  for  the  pos- 
searion  of  the  lands  deeeribed  in  tbe  petition 
and  for  damages  for  the  wrongful  vltUioldinK 
of  same  in  such  som  as  you  may  find  the  rea- 
sonable rental  value  of  ^e  same  to  be  for  the 
rears  1912.  1913,  1914,  1915,  and  >1916,  not 
to  exceed  $600,  unless  you  find  for  the  defend- 
ant under  otber  instructions  herein  given  you. 
Given;  excepted  to  by  plaintiff;  exception  al- 
lowed. 

"&)  If  yon  find  from  the  evidencfe  In  this 
case  that  the  plaintiff  is  an  Indian  of  the  Five 
Civilised  Tribes,  but  that  she  la  leas  than  a  half 
Wood,  then  yon  will  find  for  the  defendant  for 
the  poaaeasioo  of  the  homestead  allotment  de- 
scribed as  follows:  ^e  northwest  qoarter  of 
the  northeast  quarter  of  section  25,  township 
9  north,  range  6  eaat  Given;  excepted  to 
by  plaintiff;  exception  allowed." 

The  Jary  returned  a  general  verdict  In 
favor  of  tbe  defendant. 

The  first  proposition  discussed  In  tbe  brief 
of  tbe  plaintiff  under  tbe  assignments  of 
error  Is: 

"There  is  no  evidence  in  the  record  reason- 
■bly  tending  to  support  the  verdict  and  Judg- 
ment.'* 
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Tbe  plaintiff  alleged  In  ber  petition  that 
she  is  a  Creek  Indian  of  the  full  blood ;  that 
her  father  and  mother,  naming  them,  were 
Creek  Indians  of  the  full  blood,  and  by  rea- 
son of  her  residence  In  the  Bemlnole  Nation 
she  was  by  action  of  the  Seminole  National 
Commission  adopted  into  such  tribe,  and  qn- 
rolled  upon  the  rolls  as  an  Indian  cltlzai 
thereof,  opposite  roll  No.  1066,  as  an  adopted 
dtlsen,  and  that  the  land  In  controversy, 
describing  It,  was  allotted  to  ber.  By  the 
stipulations  entered  Into  between  tbe  parties 
herelUf  all  issues  of  fact  were  taken  from 
ttie  Jury,  except  the  issue  of  whether  or  not 
tbe  plaintiff  was  an  Indian  by  blood,  and  the 
quantum  thereof,  and  a  member  cuF  one  of 
tbe  civilized  tribe  of  Indiana. 

[1,  2]  The  certified  copy  of  the  census  card 
atteni  by  ttie  plalntlfl  showing  that  her 
name  was  entered  on  tbe  roUs  of  Semlnolea 
by  blood  and  as  a  menber  of  tbq  tribe  by 
adoption  afforded  no  evidence  o^  nor  did  not 
Indicate  to,  what  race  she  belonged.  Such 
was  tbe  htridlng  of  tbe  United  States  Circuit 
Court  of  Appeals,  Eighth  District,  In  the 
case  of  United  States  v.  Stlgall,  226  Fed. 
193.  141  a  O.  A.  188,  construing  the  Identi- 
cal card  of  which  this  Is  a  capjt  and  this 
court  dted  that  case  with  approval  in  the 
case  of  ScoU  v.  Qulmby,  06  OU  801.  l&S 
Pac.  IIM. 

fnie  tesUmmiy  of  tbe  plaintiff  reasonably 
tended  to  support  the  Issues  submitted  to  tbe 
Jury  by  the  court  that  she  was  a  Creek  Indian 
of  the  full  blood.  We  fall  to  find  in  the  rec- 
ord, after  a  thorough  examination  thereof, 
that  the  defendant  offered  any  testimony 
that  In  any  way  reasonably  tended  to  show 
to  what  race  the  plaintiff  belongs,  and  In  no 
way  contradicted  the  testimony  offered  by 
the  plaintiff.  The  defendairt  has  cited  no 
autborities  In  bis  brief,  except  four  deci- 
sions of  this  court  upon  a  proposition  about 
which  there  Is  no  dispute,  that  is : 

"That  where  there  Is  no  substantial  evidence 
reasonably  tending  to  support  the  verdict  of 
the  jury,  the  same  will  be  permitted  to  stand 
here  in  review." 

That  is  the  rule  announced  by  this  court 
In  case  of  Avanto  v.  Bruner,  39  Okl.  730,  136 
Pac  593;  City  of  Hugo  v.  Nance,  39  Okl. 
640,  135  Pac.  346 ;  C,  B.  I.  ft  P.  Ry.  Co.  v. 
Gllmore.  52  Okl.  296,  152  Pac.  1006;  Great 
Western  Mfg.  Co.  v.  Mill  &  Elevator  Co.,  26 
Okl,  626,  110  Paa  1096.  And  many  other  de- 
cisions of  this  court  might  be  dted  In  sup- 
port of  the  rule  announced,  but  tbe  converse 
of  the  rule  that— 

"Where  It  Is  apparent  from  the  record  that 
the  evidence  does  not  reasonably  sustain  the 
verdict  of  the  jury,  this  court  will  set  said  ver- 
dict aside  and  grant  a  new  triaL"  ConwiU  v. 
Eldridg^  177  Pac.  79.  citing  Stock  Exchange 
Bank  v.  Williamson,  6  Okl.  848,  50  Paa  98; 
Harrah  v.  First  National  Bank,  26  Okl.  620; 
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.110  Pae.  725;  Solte  v.  8.  W.  Cotton  Oil  Co., 
28  Okl.  706,  115  Pac.  776;  Oflutt  t.  Waconer, 
80  Okt.  458,  120  Pac.  1018;  Fitxpatrick  t. 
Mations.  80  OkL  462. 120  Pac  1021. 

We  bare  carefully  searched  the  record  In 
this  case  and  have  been  unable  to  find  any 
evidence  reasonably  tending  to  suppcnt  the 
general  verdict  rendered  by  the  trial  Jury  in 
favor  of  the  defendant.  Tbereftve  the  Jndg- 
meat  of  the  trial  court  la  reversed,  and  this 
cause  remanded,  vrith  instructions  to  grant 
a  new  trial  and  proceed  In  acoordance  with 
thU  opinion, 

OWEN,  C.  and  KANB.  HABBISON, 
and  BAINET,  JJ.,  concur. 


KINO  OOUUB  CO.  V.  BICHAllDS. 
(No.  8487.) 

(Supreme  Conrt  of  Oklahoma.   Sept  1%  191S. 
Behearing  Denied  Oct  14,  1919^ 

(BifUalua  by  (Ae  Court.) 

1.  Frauds,  statutb  ot  4»108(1)— MnHttAH- 

DUH  or  SALE  aUmOIBKT  IF  OLBABLT  RAT- 

tSQ  AGBEEUENT. 

The  memorandum  in  vritmg  relied  upon  to 
take  a  contract  out  of  tlie  statute  of  ^auda, 
however  informal,  u  adequate  if  it  states  the 
agreement  with  sufficient  clearness.  The  mem- 
orandum must  state  the  contract  with  such 
certainty  tliat  its  essentials  can  be  known  from 
the  memorandum  itself  or  a  reference  con- 
tained in  it  to  some  other  writing  without  re- 
course to  parol  proof  to  sapply  them. 

2.  EVIDENCZ  <t=S>45&— EXPLAHATION  OF  110- 
UBBB  AND  ABBBBVIATI0N8  APFLXOABLB  TO 
CEBTAXN  BUBl'mSB  ADHXSSIBK. 

In  the  use  of  modem  appliances  to  modem 
baslness  when  It  is  cuatomary  to  ase  fignrea  and 
abbreviations  api^oable  to  certain  lines  ot 
business,  oral  evidence  may  be  adduced  to  show 
in  what  sense  figures  and  abbreviations  were 
used  and  understood  by  the  parties. 

(Additional  SvUabut  iy  Editorial  Btaff.) 

3.  FBAUDB,  8TATUIE  ow  ^s>106(l)— Memoran- 
DUIC    FOB    BALI    OT    GOODS  SDIUCIEHTLT 

CLEAB. 

Letter  from  buyer  of  cotton,  stating  that 
the  "65  bl  sold  us  at  19i/i«  basis"  had  been 
reclasscd  and  figured  "at  98  off  mid.,"  and  re- 
quiring seller  to  fin  the  cotton  or  let  buyer 
cancel  and  buy  elsewhere,  in  light  of  tagging 
with  buyer's  tags,  its  return  of  ^aft,  etc,  was 
sufficiently  clear  to  show  the  agreement  and 
take  contract  out  of  atatnte  of  frauds.  Bev. 
Laws  1910,  §  941. 

Error  from  Coun^  Court,  Jefferson  Coun- 
ty; E.  L.  DUlard,  Judge. 

Action  by  V.  L«.  Richards  against  Qie  King 
Collie  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 


H.  F.  WeldMi,  of  THchlta  Falls,  Tex.,  and 
Guy  Green,  of  Waurlka,  for  plalntilt  In 
error. 

Bridges  tt  Tertreei^  of  Waorika,  for  de- 
fendant In  ettor. 

HIGGIXS,  J.  For  omvimlence,  the  parties 
will  be  referred  to  as  i^lntifr  and  defendant 
as  they  appeared  In  the  lower  court 

The  plaintiff  Instituted  suit  against  de- 
fendant, and  alleged  that  he  entered  Into 
a  verbal  ocmtract  with  It  for  the  purdiase  by 
it  of  65  bales  of  cotton;  that  the  same  was 
tagged  with  tags  furnished  by  defendant  and, 
at  the  request  of  defendant,  shipped  to  It  at 
Bowie,  Tex, ;  that  the  contract  price  agreed 
upon  was  upon  a  basis  of  19>/i«;  that  de- 
fendant refused  to  accept  or  pay  for  the 
cott<m,  whereupon  platnttff  took  possession 
and  sold  the  same  at  the  highest  market 
price,  but,  owing  to  a  decrease  In  the  market, 
then  was  a  loss  of  916  per  bale,  a  total  of 
$975,  for  which  Judgment  is  asked.  For  the 
coollrmation  of  the  contract,  the  irt**nHff 
pleads  the  following  memorandum: 

"Bowie,  Texas.  12-15—1916. 
"Mr.  T.  I*  Richard^  Terral,  Okl.— Dear  Sir: 
On  the  66  bl  sold  us  ft  19^/ts  basis  for  wUdi 
you  dassed  and  drew  for,  we  rcdassed  this  cot- 
ton and  figure  the  dass  at  98  off  mid.  We  also 
classed  a  list  for  Mr.  Barber  mnnlng  96% 
off.  Tour  draft  was  returned  for  reasons  in- 
dorsed. We  insist  on  your  QUing  this  cotton  at 
the  earliest  possible  moment  or  let  ua  cancel 
and  buy  elsewhere. 

"Yours  truly.        King  Collie  &  Co., 

"Per  B.  U  Kennedy" 

£1]  The  only  qnestlan  for  determination  Is 
whether  or  not  the  memorandnm  In  writing 
above  referred  to  takes  Oie  case  oat  ot  the 
statute  of  frauds.  In  siqiport  of  tala  conten- 
tion, that  the  case  is  within  the  statute  ot 
ftauds,  ttie  d^endant  dtes  the  following 
cases:  Baker  v.  Has  well  al.,  86  OkL  429, 
128  Pac '1086;  ,Wrlght  v.  Weeks,  25  N.  T. 
153;  Catterlln  V.  Bush,  39  Or.  496,  09  Pac. 
706,  65  Pac.  1064;  Waterman  v.  M^gs,  4 
Cush.  497.  The  plaintiff  fails  to  dte  any 
authorities  in  his  brief  showing  that  the 
m^orandum  relied  upon  by  Mm  takes  the 
case  out  of  the  statute  of  frauds,  bat  argues, 
In  addition,  tliat  there  has  been  an  accept- 
ance of  the  cotton  by  the  defendant,  which 
is  contrary  to  his  pleadings,  as  he  sets  forth 
therein,  that  there  has  been  no  acceptance  of 
the  cotton  In  question  by  defendant 

The  statute  relied  upon  to  take  the  case 
out  of  the  statute  of  frauds  is  section  941 
of  the  Revised  Laws  of  Oklahoma  191<^ 
whidi  is  as  follows: 

"The  foUowiiv  contracts  axe  invalid,  unless 
the  same,  or  some  note  or  memorandum  there- 
of, be  in  writing  and  subscribed  by  the  party 
to  be  charged,  or  by  his  agent:  *  *  *  An 
agreement  for  the  sale  of  goods,  *  *  *  at 
a  price  not  less  than  fifty  dollars,  unless  the 
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linger  aoKpt  or  reoein  put  of  mch  goods  and 
duttels.  •  • 

In  r^ard  to  the  requisites  and  suffldency 
of  the  memorandum,  20  Oyc  253,  states  the 
law  as  follows: 

'The  memorandum  need  not  formaUr  recite 
its  parpose  aa  a  note  of  the  agreement;  any 
memorandum,  however  informal.  Is  adequate  if 
it  states  the  agreement  with  sufficient  clear- 
ness." 

And  on  page  258  states:  - 

"In  order  to  render  an  oral  contract  falling, 
within  the  scope  of  the  statute  of  fraaSa  en- 
forceable by  action,  the  memorandum  thereof 
must  state  the  G<mtract  with  such  certainty 
that  Its  essentials  can  be  known  from  the  mem- 
oiandmn  itself  or  by  a  reference  contained  in 
it  to  some  other  writing,  without  recoarse  to 
parol  proof  to  supply  themi.** 

The  question  In  this  case  for  determination 
la  whether  or  not  the  letter  of  the  King 
Collie  Company  of  date  December  15,  1916, 
states  the  agreement  between  the  parties 
with  snffldait  clearness.  This  letter  states 
the  namber  of  bales  of  cotton  sold,  the  basis 
upon  which  It  was  sold,  and  a  request  that 
the  defendant  l>e  permitted  to  cancel  and  buy 
elsewhere. 

[1}  It  is  Buffldently  dear  Oiat  65  bales  of 
cotton  were  sold  and  that  It  was  on  a  basis 
of  19 Via.  And  that  the  defendant  requests 
a  cancellation  of  the  contract  Oral  evidence 
may  be  recdved  to  show  In  what  sense 
figures  and  abbreviations  may  be  used  and 
their  meaning  may  be  stated  as  It  was  niider- 
Btood  between  the  parties.  In  this  case  It 
was  competent  to  prove  t>y  oral  testimony 
what  was  meant  by  the  parties  In  stating 
that  the  cotton  was  sold  at  19i/ie  basis; 
this  being  a  term  peculiarly  known  to  cotton 
men  In  the  purchase  and  sale  of  cotton. 

In  Brewer  v.  Horst-Lachmnud  Co.,  127  CaL 
643,  80  Pac.  418,  60  U  B.  A.  240,  It  is  stated: 

"A  telegram  to  a  hop  dealer,  by  liis  agent 
W.,  stating,  'Bought  thirteen,  at  eleven  five- 
eishths  net  you;  confirm  purchase  by  wire  to 
B.,*  with  a  reply  by  the  dealer,  sent  to  B., 
tating,  'We  confirm  purchase  W,  eleven  five- 
d^tbs  cent,  like  sample'— are  a  sufficient  writ- 
tsn  cmitraet  the  dealer  to  purchase  Impa  to 
satiafr  the  statute  of  frauds,  where  it  can  be 
idwwn  by  parol  evidence  that  according  to  the 
osaites  of  the  hop  business,  the  woi^s  were 
anderstood  by  the  parties  to  mean  an  agreement 
to  purchase  a  certain  quantity  of  hops,  of  a 
certain  grade,  for  a  certain  price." 

[3]  We  are  therefore  satisfied  that  the  let- 
ter of  the  King  Collie  Company  atiove  re- 
fored  to.  In  the  light  of  the  circumstances 
sononnding  the  parties,  is  sufficiently  dear 
to  show  tbe  agreement  between  the  parties 
ud  to  take  the  contract  out  of  the  statute 
of  frauds.  Any  other  conduslon  than  the  one 
iiero  rea<died  would  certainly  Impair  the 
usefulness  of  modem  appliances  to  modem 


business,  tmi  to  hamper  trad^  and  increase 
the  expense  thereof. 

The  defendant  ctmtends  that  the  contract 
is  within  the  statute  of  frauds  for  reason 
that  evidence  shows  tliat  It  was  to  pay  a 
certain  price  for  a  class  of  cotton  called 
"twleys,"  ,and  that  this  Is  not  mentioned  in 
the  letter  or  memorandum;  that  Is,  that  alt 
the  contract  is  not  set  forth  in  the  memo- 
randum. This  contention  Is  tintenable  for 
the  reas(m  that  it  was  optional  with  plaintiff 
to  ship  this  class,  that  be  elected  not  to  do  so, 
but  shipped  the  grade  referred  to  In  the 
letter  of  which  the  letter  is  a  confirmation 
of  that  portion  of  tbe  contract  which  waa 
optional  with  plaintiff  to  folflU. 

Judgment  affirmed. 


BENTLBT  et  sL  T.  ZBLUA  OIL  CO.  et  sl. 
(No.  9060.) 

(Saprame  Court  of  Oklahoma.   June  IT,  191ft. 
Refaeaiing  Z>eiilod  Oct.  7,  1819.) 

(BvUatui  tv  ^  Court.) 

1.  CoBFOBAnoin  «=s>307,  814(^  —  Omcaaa 

CANNOT    nSAL    WITH   COBPOSATE  PBOPEBTT 

FOB  THEIB  naaoiTAi.  adtartaqe. 
Directors  and  officers  of  a  cori>oratlon,  hav- 
ing tiie  management  of  Its  corporate  affairs,  oc- 
cupy tbe  posidoQ  of  trustees  of  the  welfare  of 
tbe  company,  and  guardians  of  tbe  interests  of 
the  stockholders,  and  will  not  be  permitted  by 
a  court  of  equity  to  violate  such  trust,  by  snU- 
ing  or  purchasing  tbe  corporate  property  to  their 
own  personal  advantage  and  to  the  detriment  of 
thdr  eestnls  quo  trust 

2.  CoHpoEATioKa    *=»312(6)— Sale  of  pbop- 

EBTT  BT  OFUCEBS  CLOSELT  BCBUTINIZED. 
The  law  is  averse  to  sale  of  corporate  prop- 
erty to  directors  and  officers  intrusted  with  the 
making  of  such  sales,  and  courts  of  equity  look 
with  suspicion  upon  them,  and  will  sustain 
them  only  upon  clear  proof  of  good  faith  and 
adeqoaey  of  coniideTatlon. 

S.  COBFOBATIONS  C=>318  —  CONTBACT  BK» 
TWBSN  TWO  COBPOBATIONS  WITH  INTEBLOCK- 
IKQ  DIBECTOBATES  PBESUHABLT  INVALID. 

A  contract  between  two  corporations,  ef- 
fected by  votes  of  directors  common  to  both,  is 
presumptively  Invalid,  and  can  only  be  sus- 
tained by  an  affirmative  showing  of  fairncsa  and 
good  faith. 


4.  COBPOBAtiom  <^  206(1)  ~  Vaoatxoh  or 

8AU  or  PBOPEBTT  BT  PBESIDEHT  POB  INAOB- 

QUATE  CON8IDEBATIOI7. 
Where  the  president  of  a  corporation  makes 
a  sale  of  corporate  property,  either  real  or  per- 
sonal, in  violation  of  the  by-laws  of  tbe  com- 
pany, or  in  violation  of  a  resolution  adopted  by 
the  board  of  directors,  and  such  sale  is  for  an 
inadequate  consideration,  It  will  be  set  aside  in 
an  action  by  dissenting  stockholders,  where  the 
board  of  directors  refuse  to  bring  suit 
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5.  CoBpouTtoNB    «s>204,  444— Saxx  or  in- 

TXREOT  IK  on.  UCASE  NOT  UKDXB  BBAL  OB  AT- 
XB8TBD  ntVALIII. 

A  eoDTeyance  of  an  interest  In  an  oO  and 
gu  lease  on  land  is  a  conveyance  affecting  real 
estate,  within  the  provisions  ojF  our  statutes, 
and  where  the  instrument  of  such  conveyance  is 
not  under  the  seal  of  the  corporation,  nor  at- 
tested by  the  secretary  thereof,  as  required  by 
■ection  1187,  Bev.  Laws  1910,  and  is  not  ac- 
.knowledged  in  substantial  compliance  with  sec- 
tion 1188,  such  conveyance  la  invalid,  and  sub- 
sequent pnrcbasers  are  dialled  with  notice  of 
Its  invalidity,  and  such  conveyance  may  be  aet 
aside  by  dissenting  stockholders  defrauded  there- 
by, where  the  directors  refuse  to  Jt>ring  suiL 

[Ed.  Note.— For  t>tber  definitions,  see  Wor^ 
and  Phrases,  First  and  Second  Series,  Beal  Es- 
tate.] 

0.  CoBPOBATioira  «»98(S)  —  Stock  talbblt 

ISSUED  AS  FniXT  PAID  IHTAUD. 

Under  section  art  9,  of  the  Conititatim 
of  Oklahoma,  as  construed  in  Lee  t.  Cameron, 
169  Pac.  17,  all  stock  of  a  corporatka  Issued 
as  fully  paid  up,  when  in  fact  the  par  value  of 
such  stock  has  not  been  paid  into  the  corpora- 
tion In  money  or  money's  worth,  is  fietitioas  and 
void. 

7.  COBPOSATIOSS  ^9197,  204T-^tB  AtTHOB- 
IZBO  BT  VOTINO  nOTlTIOUS  STOCK  VACATED. 

Stock  which  is  fictitioos  and  void  under 
section  89,  art.  9,  of  the  Constitution,  cannot 
be  counted  and  voted  asalnat  stock  for  which 
the  par  value  in  caab,  or  its  equivalent,  has 
been  paid,  in  order  to  obtain  a  majority  in  vot* 
jng  on  a  proposition  to  sell  the  property  of  the 
corporation,  and  a  sale  authorized  by  a  ma- 
jority composed  of  such  Btock  may  be  set  aside 
by  dissenting  holders  of  valid  stock. 

8.  Appbal  and  ebbob  «S3178(6)— Whethxb 

EMPLOYMENT  OF  ATTOBNETB  WAS  CHAlfPEB- 
TOUS  UDBT  BE  FIB8T  BAiaED  BELOW. 
The  question  whether  a  contract  of  employ- 
ment between  plaintiffs  and  their  attorney  Is 
cbampertoua  cannot  be  raised  for  the  first  time 
here. 

9.  COBFOBATIONS  4SB9445  —  Or  nATTDtTUENT 
SALE  OF  PBOPEBTT  TO  ANOTEEB  COBFOBATION, 
ITS  BTOCKHOLDEBS  NOT  INNOCENT  PUBCHA8- 
EBS. 

Where  one  corporation  baa  made  a  fraudu- 
lent sale  of  its  property  to  another  corporation, 
and  the  stockholders  of  the  "one  corporation" 
bring  an  action  to  set  aside  such  fraudulent 
sale,  in  such  case  the  stockholders,  of  the  "other 
corporation,"  who  have  purchased  their  stock 
before  the  property  of  tiie  "one  corporation" 

was  purcha^,  are  not  innocent  purchasers, 
r 

10.  CoBPOBATiONa     ^p=>204  —  Oh  sale  of 

LEASE  TO  ANOTHEB  COBPOBATION,  ACCOUNT- 
ING FOB  EXPBNDITUBES  AND  FB0FIT8  NBCES- 

SABT. 

It  appearing  that  the  officers  of  the  Zelma 
Company  mode  a  fraudulent  sale  of  a  lease  to 
the  Nemo  Company,  and  that  afterwards  the 
Nemo  Company  expended  money  in  developing 
audi  lease,  but  it  appearing  that  in  the  mean- 
time certain  amounts  of  profits  whidi  rlgh^ 


folly  belonged  to  the  Zelma  Company  bad  hwa 
received  and  approprilated  by  the  Nemo  Com- 
pany, in  such  case  a  propw  accounting  should 
be  bad,  and  the  rights  of  the  parties  determined 
thereby. 

11.  COBPOBATXONS  «=>204  <—  DmSBNTINa 
BTOCKHOLDEBS  HAT  SUB  TO  CANOSL  FBAODir- 
LENT  CONVETANCE  OV  PBOPEBTT  WBXKB  OF- 
FICEBS  BBFU8E  TO  ACT. 

Where  the  officers  and  directors  of  a  cor- 
poration refuse  to  bring  suit  to  cancel  convey- 
ances of  corporate  property,  fraodulentiy  made 
by  such  officers  and  directors,  dissenting  stodc- 
holders  in  such  case  may  maintain  an  action 
for  the  cancellation  of  such  conveyance. 

Error  from  Dlstrtct  Court,  Tolsa  County; 
Conn  Linn,  Jodgd. 

Suit  by  W.  C.  Bentley  and  others  against 
the  Zelma  Oil  Company,  the  Almez  OU  Com- 
pany, the  Nemo  Oil  Company,  and  H.  B. 
Hougliton,  president  of  Bach  corporations 
and  trustee  for  some  one  or  more  of  tbem. 
Jndgment  for  defendants,  and  plaintiffs  bring 
error.  Reversed,  with  Instructions  to  order 
a  proper  accounting  by  defendant  Zelma  011 
Company,  and  to  render  Jndgment  in  ac- 
cordance with  coDdnsions  of  opinion. 

Solon  W.  Smith,  of  Oklahmna  CtCr,  Mo- 
Goire  ft  DOTeneaz,  of  Tidsa.  and  Ames, 
Chambers,  Lowe  ift  Btcbardson,  ol!  Okla- 
homa  City,  for  plalDtiflFs  In  error. 

Bverest,  Vatigtat  &  Brewer  and  Everest  ft 
Campbell,  all  of  Oklahoma  Oty,  for  defend- 
ant la  error  Ztfma  OU  Cow 

GottinaOiani  ifc  Hayes,  of  Oklalunna  City, 
Foe  ft  Lnndy,  of  Tnlsa,  and  Blngolaky  ft 
Friedman,  of  Kansas  City,  tor  defend- 
ant In  error  Nono  OU  Co, 

HARRISON,  J.  W.  a  Bentley  and  18  oO- 
er  minority  stockholders  of  tbe  Z^Lma  CMl 
Company  brong^t  tbla  suit  agAinat  the  ZeOmn 
OU  Cmnpany,  the  Almec  OU  Ctnapanyr  the 
Nemo  OU  Conqiany,  B^mrate  corporations, 
and  H.  B.  Honghton,  ivesldent  and  manager 
of  all  of  said  corporations,  and  tmstee  for 
some  one'  or  more  of  same;  the  object  of  tiha 
suit  being  to  caned  a  certain  weU-drlllIng  con- 
tract and  certain  assignmaits  of  an  oU  and 
gas  lease,  for  firaud.  The  w^-drlUing  con- 
tract was  made  between  H,  B.  Honghton,  as 
president  of  the  Zelma  Oil  Company,  and  one 
Max  Moore;  the  assignmenta  In  question  be- 
Ing  of  a  lease  belonging  to  the  Zelma  Oil 
Company,  and  assigned  by  George  Houston, 
as  vice  presldffiit  ot  the  Zelnu  QU  Cconpany, 
to.H.  B.  Houghton,  trustee,  thence  by  fiC  B. 
Houghton  to  the  Almes  OU  Oompany,  and 
thence  by  H.  B.  Houf^ton  to  the  Nono  Oil 
Company — the  Nemo  Oil  Company  claiming 
said  l^se  at  the  time  this  suit  was  brought. 

The  primary  grounds  for  the  suit  were 
fraud ;  the  primary  purpose  was  the  cancel- 
lation of  the  instruments  in  question;  haice 
the  right  to  cancellation  depended  upon  the 
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cridenoe  of  fraud.  Tb»  tniuactlinu  out  of 
which  the  case  grew  and  upon  which  plain* 
tiffs  relied  for  evidence  of  fraud  were  aa  fol- 
lows: 

Prior  to  June  8, 1913,  there  waa  a  acope  of 
territory,  near  the  town-of  Newcastle,  In  Uo- 
Claln  county,  whl(^  was  wortlileas  for  <dland 
gas  pnrpoaea,  and  designated  as  "wUd-cat" 
toTltory,  and  nptm  which  oil  and  gaa  leased 
wae  obtainable  for  conqtaratlvelr  nothing, 
tIz.  91  each,  notaiy  and  recording  feea.  On 
June  3,  1913,  H.  B.  Houghton,  his  brotbo', 
George  Houghton,  W.  BL  Sawyers,  and  3.  M. 
Hamilton  organized  the  Zelma  OU  Company, 
capital  stock  fS0,O00^  shares  |1  eacdL  On 
the  next  day,  June  4Jib,  said  partlea,  b^g 
tbe  dlrectoTEL  named  In  ttie  articles  of  Incox^ 
poratlcm,  held  a  directors'  meeting,  at  wbldi 
by-laws  were  adopted  and  the  following  per- 
sons  unanimously  elected,  tIz.:  H.  B.  Houich- 
ton,  president;  George  Houghton,  vice  presi- 
dent; and  W.  H.  Sawyers,  secretary. 
artldea  of  Incorporation  provided  for  four 
directors;  but  they  adopted  by-laws  iKrovld- 
iDg  for  only  three,  and  then  elected  Ave,  vis. 
H.  B.  Bongbton,  Oeoi^  Homthton,  W.  M. 
Bawyoa,  J.  M.  Hamilton,  and  J.  B.  Wright 

Now  it  develi^ied  that  these  directors  bad 
come  Into  possesion  of  a  number  of  leases 
in  said  **wUd-cat'*  territory,  and  cm  June  10th 
they  held  anothw  meeting,  at  whldi  it  was 
concluded  nnantmoualy  Qiat  it  was  to  the 
best  interest  of  the  Ztima  OU  Company  to 
own  all  these  "wild-cat^  leases,  whereupon 
It  waa  resolved  unanimously  that  the  Zrtms 
OU  Cominny  purdiaae  aaid  "wUdrcat^'  leaaes 
from  said  directors  and  issue  to  tbem  26,000 
shares  of  its  stock  as  fully  paid  up  and  non- 
assesaablfe  Bald  resolutltm  b^g  aabatan- 
tlally.  foltowed  out,  tlwy  thus  became  ma- 
jority stockholders  without  paying  any  m«i- 
ey  for  their  stodc — it  ai^tearing  from  the 
record  that  these  same  directors  caused 
themselves  to  be  reimbursed  by  the  Zdma 
Oil  Company  for  all  the  expense  tiiey  had  la* 
cnrred  in  procuring  said  "wUd-cat"  leases, 
via.  $1  each,  notary  and  recording  feea;  also 
0^  hotel  biUs,  traveling  expenses,  etc., 
while  so  engaged.  Baring  thus  acquired  a 
controllinc  interest,  these  ^Urectors  resolved 
that  the  company  should  borrow  $3,000  with 
whldi  to  begin  drilling.  This  b^ng  done,  thay 
unsnlmoQsly  recognized  the  aecesidty  of  at 
once  starting  a  stock-selling  campaign,  which 
fbef  did,  sdUng  to  yeomen,  artisans,  clerks* 
Rtenographers,  etc.,  in  various  counties  of 
tile  state  at  M  a  diaie^  par  valu^  cash. 

Bol^  wbUe  this  class  of  subscribers,  among 
whom  were  plalntifls  herein  and  others. 
Were  required  to  and  did  pay  the  par  value 
In  caab  for  all  the  stock  tbey  purdiaaed, 
about  4,207  shares;  there  were  otbera  to 
whom  ato^  was  atdd  at  much  better  figures. 
H.  L.  Houghton,  a  brother  of  President 
Boogihtim  and  ^ca  Pre^rat  Houston,  was 
l»ned  3,000  sharea  for  $1,000,  O.  XL  Wltmer, 
a  Mend  <A  the  brofber  of  Prea^dent  Hougb- 


ton  and  Vice  Frealdait  Houghton,  was  Issued 
4,000  shares  for  fl,750^  Mra  H.  Ij.  Hou^ 
ton,  wife  of  the  brother  of  Presldoit  Bou^- 
ton  and  Vice  President  Houghton,  was  Issued 
100  abares,  Mrs.  George  Houghton,  wife  of 
Vice  President  Boui^ton,  and  Mra.  A.  H. 
Hanson,  were  each  issued  100  abares,  and 
Mrs.  U.  B.  Honghtcm,  wife  <tf  President 
Hou^bm,  was  issued  600  sharra,  making  in 
all  800  shares  for  which  nothing  was  paid. 

On  June  20, 1918,  Pmident  Houghton  and 
Vice  President  Houghton,  a^'*T»iT>g  to  act  for 
the  Zelma  On  Company,  entered  into  a  con- 
tract wltli  the  original  lessors  of  McClaln 
county,  wl»reby  all  of  aald  wild-cat  leases 
wwe  purchased  over  again;  tlutt  la  to  say, 
the  Zelma  Oil  Company,  througSi  its  dlree- 
tonb  first  bought  said  wild-cat  leases  from 
the  directors,  paying  them  just  what  the 
leases  bad  cost  them;  together  with  their  ex- 
penses In  procnrbig  aamek  and  in  addition 
Issuing  them  26,000  sharea  of  .atock ;  and, 
secondly,  through  Its  president  and  vice 
inresldent  the  Oil  Company  again 

bought  the  same  wild-cat  leasee  from^  the 
orU^nal  lessmrs,  paying  the  lessors  $1  eadi 
and  the  notary  and  recording  f^. 

In  said  contract — that  is,  the  one  wbOTeby 
the  Z^ma  Oil  Company  bought  said  leases 
the  last  time— It  was  janvlded  that  the  com- 
pany should  drill  a  w^  somewhere  tm  said 
leases,  and  that  the  lessors  should  idace  the 
leases  In  escrow  In  a  bonk,  and  the  ccHupauy 
should  place  a  bond  for  ^,000  In  the  bank, 
the  leaaes  to  be  turned  over  to  the  company 
when  It  got  all  the  drilling  equipment  on  the 
ground  and  began  drilling,  and  the  bank  to 
torn  over  the  12,600  bond  to  the  lessors  If 
the  company  failed  to  drOl  2,000  feet,  or 
failed  to  strike  cdl  or  gas  at  a  lesser  d^ith. 
The  omtract  provided,  also,  that  If  drilling 
be  abandoned  for  three  years  at  any  one  time 
the  leases  should  become  void,  and  it  may  be 
observed  at  this  point  that  tbe  well  was  nevw 
drilled  to  a  HeeXt  of  2,000  feet  nor  was 
or  gas  struck  at  a  lesser  d^th,  and  that  Qie 
leases  ultlmataiy  e^ired  and  passed  away 
quite  naturally.  However,  <hi  August  IS, 
1913,  at  a  directors'  meeting,  the  minutes  of 
whicb  purport  to  ahow  a  quorum  inesent, 
Vice  President  Hougbtrai  In  the  chair,  a  prop- 
ortion of  Eaton  A  Horgan,^  a  drilling  firm, 
to  drlU  a  well  2,000  faet  deep,  waa  aco^ted, 
and  on  Septmnber  9, 1013,  a  contract  purport- 
ing to  be  between  the  Zelma  Oil  Company 
and  G.  G.  Eaton  and  A.  B.  Morgui  waa  en- 
tered Into  between  Eaton  and  Morgan,  of 
the  first  part,  and  George  Houghton,  W.  M. 
Sawyers,  and  J.  M.  Hamilton,  of  the  aeoond 
part  Said  contract  waa  not  signed  by  the 
preaident  of  the  Zelma  011  Company,  nor  at- 
tested by  the  secretary  of  the  Zelma  Oil  Com- 
pany, nor  under  the  seal  of  the  Zelma  Oil 
Company,  nor  tbe  name  of  the  Zdma  Oil 
Company  subscribed  to  said  contract  It 
was  signed  simply  by  G..C  Baton  and  A.  R. 
Morgan,  parties  of  the  first  part  and  Geo. 


Digitized  by 


184  FAOmO  BBPOBTBB 


(OkL 


HoDghton,  W.  M.  Sawyen,  and  J.  >C.  Hamil- 
ton, partlea  <a  tiie  second  part  It  provided, 
bowerer,  tbat  tbe  Zelma  Oil  Oompany  would 
pay  Eaton  ft  Morgan  |S,000  and  Issue  them 
1,000  abarea  of  paid-up  nonassessable  stock 
for  drilling  a  well  2,000  feet  deep,  unless  oil 
or  gas  in  paying  quantities  be  struck  at  a 
leaser  depth.  Tbe  well  was  never  drilled 
2,000  feet,  nor  was  oil  or  gas  found  at  a 
leaser  d^tb;  but  Baton  ft  Morgan  were 
paid  92,260  of  tbe  twna  flde  stodibolders* 
money  on  tbls  ctrntract,  and,  being  destroua 
of  getting  tbe  balance^  92,780,  Morgan,  who 
owned  an  SO-acre  lease  In  what  was  known 
as  tbe  "Blxby  field,"  In  Tulsa  county,  made  a 
new  contract  with  the  Ztima  Oil  Company, 
whereby  he  agreed  to  asdgn  hla  80-acre 
lease  in  the  Blxby  field  -to  the  Zelma  Oil 
Company  and  drill  a  weU  m  said  lease  1,750 
feet  de^  for  the  balance  doe  under  the  othw 
drllltng  contract  So  on  March  20,  1014,  the 
following  letter  was  eeat  out  to  the  stock- 
holders: 


"H.  B.  Houghton, 
"President 


W.  M.  Sawyers, 

Secretary. 


"Zehna  Oil  Company. 

"Capital  Stock,  $50,000.00^  Fully  Paid  and  Non- 
assessaUs. 

"809-7-4  Amniean  National  Bank  Bnildhis. 

"Oklahoma  City,  Okla.,  3/20/14. 
"Stockholders  of  the  Zelma  OU  Company: 

"We  believe  that  the  stockholders  of  the  Zel- 
ma Oil  Co.  are 'entitled  to  all  the  information 
that  la  obtainable  In  regards  to  the  work  done 
by  onr  company ;  also  our  future  intentions. 

"We  began  work  on  Sept  20,  1013,  and  have 
been  drilling  continuously,  day  and  night,  since 
the  above  date.  We  encountered  red  beds  after 
the  first  200  feet  At  1,020  feet  we  struck  a 
broken  formation  and  12  feet  of  oil  sand,  with 
a  nice  showing  of  oiL  Directly  under  thia  we 
struck  a  large  volume  of  salt  water,  which  we 
cased  ofL  From  1,032  to  1.415  feet  we  en- 
countered red  beds  and  veins  of  water.  At  1,- 
415  our  driller  could  go  no  further.  Our  ex- 
pert, who  has  been  at  the  well  continuously  dur- 
ing tbe  last  1,000  feet  advised  us  that  It  would 
bo  impossible  to  go  any  deeper. 

"We  have  acquired  an  80-acre  tract  in  kg. 
20—17—13,  cast  of  tbe  Glen  Pool  in  the  proven 
oil  field  of  the  state,  and  we  are  proceeding  to 
at  once  drill  a  well  on  tbe  above  tract  We  are 
pulling  our  casing  from  the  first  bole  and  ex- 
pect to  be  in  full  operation  in  the  proven  field 
within  ten  days. 

"This  gives  every  stockholder  an  Interest  In 
a  well  being  drilled  in  the  proven  fields.  Just 
1%  miles  from  our  80-acre  lease  a  well  was 
brought  in  during  the  past  ten  days  making 
1,800  bnrrela  per  day.  Other  wells  are  coming 
in  there  from  200  to  600  barrels  per  day.  Ws 
are  going  to  complete  a  well  there  at  a  deep 
depth.  If  we  are  successful  and  strike  a  well, 
our  intentions  axe  to  drill  another  well  on  our 
8,000  acres  of  leases  we  are  now  moving  off  of. 

"We  would  be  pleased  to  have  any  stockholder 
who  desires  further  information  to  write  us  di- 
rect and  we  will  give  their  letters  prompt  atten- 
tion. By  Order  of  Directors." 


At  this  time,  March  20,  1914,  the  oompaoy 
bad  been  organised  something  over  nine 
manfhs;  its  president  and  '  directors  bad 
invested  nothing  In  the  company;  ihey  bad 
bought  the  McClaln  county  wlld^nt  leases 
twlce^  and  paid  for  them  both  timea  out  of 
money  paid  In  by  the  bona  flde  subscribera, 
and  In  addition  had  Issued  to  ttaemsdvea  and 
tbeir  friends  a  ctmtrolllng  Interest  In  tbe 
company's  stodc.  They  bad  paid  $2,^  of 
the  bona  flde  stockholders'  mon^  in  a  pre- 
tense of  drUlhig  a  wtSl  on  tbe  wild-cat  leas- 
ea,  and  at  tl^  time  had  contracted  to  spend 
92,760  more  and  to  Issue  1,000  more  shares 
for  drilling  on  tbe  newly  acquired  leaae, 
which  lease  It  may  be  observed  bad  been 
bought  with  the  bona  flde  stockholders*  mon- 
ef,  and  was  all  lliat  the  company  owned  at 
this  time  that  h^d  out  even  a  promise  of 
value  for  their  money,  and  la  the  lease  In 
continversy  here.  ■  Hence  the  algnlflcance  of 
the  above  letter. 

The  contract  with  Morgan  provided  that 
Moi^;an  should  drill  at  a  point  to  be  designat- 
ed by  Pre^dent  Houghton.  President  Hou|^- 
ton  designated  the  pohit  and  Morgan  began 
drilling.  Now  it  luppened  ttiat  tbe  Oladys 
Belle  Oil  Company  bad  a  lease  adjoining  the 
Zelma  Company  lease,  and  that  the  point 
designated  for  drllUzv  by  Preddeftt  Hough- 
ton was  140  feet  from  the  line  of  the  Oladys 
Belle  011  Company,  and  It  tabaequently  dfr^ 
veloped  Chat  the  CHadya  Belle  OU  Company 
gave  Pre^d»t  Houghton  40  acres  of  Its  leafle_ 
tor  locating  the  Zelma  well  at  this  point 
thereto  deT^iH>lng  tbe  Oladys  B^e  pn^rty. 
President  Houghton  took  tbe  40-acre  lease 
In  bis  own  name,  Instead  of  In  his  company'a 
name. 

On  May  8,  1^14,  Morgan  atrud^  <ril  on  the 
new  lease  at  a  depth  of  1,668  feet  flowing 
40  barrels  per  day.  President  Houghton  was 
present  w  tbe  nlgbt  Ihe  oil  waa  atrucfe,  and 
returned  that  night  to  Oklahoma  C^,  say- 
ing he  was  going  back  to  bi^  more  stock 
before  the  stoc^oldws  beard  of  the  strike. 
On  the  next  day  he  bought  100  or  more 
shares,  and  Tice  Prerideut  Houghton  bought 
about  60  shares.  It  does  not  appear  that 
the  rest  of  the  directors  knew  anything 
of  this  strike,  except  Sawyos,  the  secretary. 
Ue  and  President  Houi^iton  and  Ylce  Presi- 
dent Hougbttm  held  a  meeting  the  next  day 
and  r^nrted  to  each  other. 

So,  on  May  23,  1914,  another  algniflcant 
letter  was  addressed  to  a  portion  of  the  stock- 
holders, saying  In  substance  tltat  they  bad 
struck  paying  oil  at  1,668  feet  that  It  was 
flowing  40  barrela  per  day,  that  experta  bad 
Informed  them  that  a  large  well  could  be 
struck  by  drilling  to  deep  sand,  dut  they 
were  going  to  drill  to  de^  sand,  tbat  an- 
other well  Just  sou^  of  theira  ma  flowing 
1,000  barr^  per  day,  and  that  **flnanclaUy 
we  are  In  good  shape."  A  few  days  after  the 
date  of  the  above  letter,  assuring  the  atocik- 
bolders  that .  ''flnandally  we  are  in  good 
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shap^**  to  wtt,  m  Jime  lA.  a  meetins 
was  lield  l>y  four  dliecton,  Tb.  Sawyen, 
Wrifl^Lt,  and  tbe  two  Hongbtons,  at  wblch 
It  waa  resc^Ted  tbat  Qie  company  owed 
BS<L21.  and  tbat  It  bad  $426.52  In  the  bank, 
and  farther  resolved  that  the  officers  of  the 
company  be  authorised  to  obtain  a  loan  from 
the  American  NatUmal  Bank  and  to  aaaiffa 
ttie  Zelma  lease  as  security  therefor.  Snbae- 
qaently  a  loan  of  9A>S00  was  obtained  from 
said  bank  upon  a  note  signed  by  ttie  Ztima 
Company  and  eight  stockholders,  H.  B. 
HoQghton,  GeoT^  Hoaifhton,  H.  It,  Honghton, 
J.  H.  Everest,  J.  S.  Twyfort,  W.  M.  Shaver. 
J.  E.  Wright,  and  W.  M.  Sawyers.  It  may 
be  observed  here  that  the  by-laws  of  the 
Zelma  OH  Company  provided  "that — 


Moore,  yrh&f^  s  flOft-haU  Intueit  In  tibe 
Zelma  Ownpany's  lease  and  all  ot2wr  pn^ 
erty  owned  by  the  Zelma  Company  was  as- 
signed to  Bfox  Hoorev  for  which  Hoore  was 
to  drill  to  a  depth  of  2,100  feet»  nnless  oil 
or  gas  Mb  strudc  In  paying  quantitlefi  at  a 
lesser  depth.  The  omtraet  also  lurovlded  that 
Moore  was  to  do  some  work  on  the  well 
already  drilled,  but  was  to  be  the  judge  of 
what  work  was  to  be  done.  It  does  not  ap- 
pear £rom  the  contract  what  work  was  to 
be  done,  nor  from  the  record  that  any  was 
ever  done,  except  that  Mo^an  hired  another 
man,  Bobbins,  to  pnll  some  casing,  for  which 
he  never  paid  Bobbins,  and  Bobbins  flled  a 
Uen  against  the  company  for  $400  for  the 
work,  nor  did  Moore  ever  drill  the  well,  but 


"An  annaal  meetiDg  of  the  BtocKholders  BhaH  \  the  one-half  interest  assigned  to  him  ultl- 
be  held  on  the  first  Monday  In  Jane  of  each  mately  turned  up  In  President  Houghton's 
rear,  at  wbicb  the  president  ifaall  submit  a  com- '  name.    This  Is  the  drilling  contract  which 


plete  report  of  the  company's  operations  and  the 
state  of  Its  corporate  affairs  for  the  year." 

No  BDdi  meetlzv  was  held  or  called,  and 
the  bona  fide  stockholders  were  in  total  Igno- 
rance of  all  of  the  above  transactions.  The 
ab^ve-moitloned  loan,  however,  was  obtained 
In  July,  1914;  hence  on  Uiat  date  the  com- 
pany owned  the  80-acre  lease  In  the  Blxby 
field,  owned  a  ''standard  drilling  rig,"  for 
which  It  bad  paid  $1,000,  and  dwntd  have 
had  nearly  97,000  in  the  treasury,  the  $6,800 
obtained  on  the  aforesaid  loan  and  the  $426 
resolved  to  be  In  the  bank  at  the  meeting  of 
June  IMh,  aforesaid,  and  had  a  well  which 
on  Hay  2BA  was  flowing  40  barrds  per  day. 
and  according  to  said  letter  ot  Hay  28d  bad 
a  very  Mgiit  iffospect  tex  vtrlklng  a  great 
well,  and  was  "financially  In  good  shap^; 
yet  no  fnrttier  developments  were  made,  no 
forther  efforts  to  drill  anoOier  well  fbr  more 


the  plalntlfts  herein  seek  to  have  canceled. 
It  was  not  under  the  seal  of  the  corpora- 
tion, nor  attested  by  the  secretary  thereof, 
was  made  without  the  knowledge  or  con- 
wnt  of  any  bona  fld^  stxx^holders,  and 
against  the  advice  of  the  company's  attorney, 
and  in  violation  of  law  and  the  resolution" 
adopted  by  the  directors  on  May  9.  1914, 
which  xKOvided: 

"Any  contract  for  drilling  new  wdla  to  be  ap- 
proved hy  the  board  of  dixeetors.** . 

On  August  26,  1915,  W.  M.  Sawyers  re- 
signed as  secretary;  his  resignation- was  in 
writing  and  pasted  In  the  minute  book  of 
the  company.  It  shows  that  he  resigned  as 
secretary  only.  Sawyers  said  that  he  re- 
signed as  secretary  only,  and  not  as  both 
secretary  and  director.  President  Houghtw 
said  that  Sawyers  resigned  as  both  secretary 


than  a  year  thereafter,  although  Morgan  land  director;  but  the  wrkten  redgnfttlon 
had  moved  over  Jost  300  feet  upim  a  lease  of  .-  -    - .  -  ^ 

his  own  and  drilled  a  wOll  which  flowed  60 
barrels  per  day.  and  notwithstanding  the 
ownera  of  the  land  covered  by  the  Zdma 
lease  were  complabiing  and  Inalstlng  that 
drtlUng  be  resumed. 

In  the  meantime  the  date  for  holding  the 
annual  meeting,  the  first  Monday  in  Jnne. 
bad  passed  again  without  any  meeting,  and 
without  the  bona  flde  stockholders  having 
any  knowledge  whatever  of  ttie  condition  of 
tba  company's  affairs.  But  In  July,  1916, 
Preddent  Hongbton  went  to  B.  Lu  Onmmings^ 
who  owned  40  acres  of  land  covered  the 
Zelma  OonqHUiy's  lease,  and  told  Cummlngs 
that  he  (President  Houghton)  had  plenty  of 
mmej  with  whldi  to  Aeveiop  the  lease  and 
would  drill  on  Onmmlngrf  40,  If  Cummlngs 


would  give  him  some  acreage  or  pay  him 
$300;  otherwise  he  mold  drill  cOaewhere. 
Cnmmings  declined  to  give  the  acreage  or 
pay  tbe  $S0O.  The  well  was  not  drilled  on 
Cummln^B*  40. 

But  <Bi  August  12,  1915,  Presldffltt  Hough- 
ton entered  into  a  contract  with  one  Haz 


was  only  as  secretary,  and  President  Hough* 
ton  admitted  that  he  altered  the  written 
resignation,  so  as  to  make  It  show  both  di- 
rector  and  secretary,  after  this  suit  was 
brought,  and  after  a  writ  of  duces  tecum 
had  been  served  upon  blm,  commanding  bim 
to  bring  the  books  of  the  company  into 
court 

On  Deoonber  21,  1915,  President  Houg^- 
tcm,  Yloe  President  Honghtmi,  and  Director 
J.  E.  Wright  met  In  the  company's  office  for 
the  purpose  of  discnsslng  ways  and  means. 
At  this  time  fliey  owed  the  American  Natim- 
al  Bank  $6300,  and  owed  some  other  bUla, 
aa^egatliig  several  hundred  dollars,  though 
nothing  had  been  done  on  the  lease  since 
the  40-barrel  well  had  been  brought  In  on 
May  8.  1914,  except  to  shoot  this  well  into 
salt  water  and  ruin  It  Nothing  had  hap- 
pened to  diminish  the  value  of  the  lease 
since  May  23, 1014.  nottilng  left  of  the  money 
whidi  President  Houghton  told  Cummlngs 
he  had  in  July.  1916,  and  nothing  to  show  tar 
the  $6,300  borrowed  from  the  American  Na- 
tional Bank;  yet  It  was  necessary  to  pro* 
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Tide  ways  and  means,  and  In  order  to  pro- 
Tide  ways  and  means  It  was  deemed  neces- 
sary to  call  some  kind  of  a  meeting  of  Bto<^- 
holders.  The  by-laws  provided  that  a  ma* 
jority  of  the  directors  could  request  the  presi- 
dent to  call  a  meeting  of  the  stocViolders. 
There  was  not  a  majority  present  at  this 
meetliiK,  so  President  Houghton  told  Vice 
President  Houghton  to  get  Shaver  to  sign 
It  Shaver  was  not  a  director.  But  Presi- 
dent Houghton  told  Vice  President  Hough- 
ton that  a  stockholder  could  sign  It,  where- 
upon Vice  President  Houston,  Director 
Wright,  and  Stockholder  Shaver  signed  a 
leqnest  to  President  Houghton  to  call  a 
special  stockholders'  meeting  for  the  pur- 
pose of  devising  ways  and  means.  Upon 
such  request  President  Houghton  prepared 
a  notice  for  a  special  stockholders'  meeting 
to  be  held  In  the  company's  office,  506 
American  National  Bank  Building,  oq  De- 
cember' 31,  1915.  Though  these  notices  pur- 
ported to  have  been  Issued  December  21st, 
they  were  In  fact  not  mailed  out  at  all  to 
but  a  few  of  the  stockholders,  and  too  late 
for  any  but  a  very  few  of  those  who  did 
deceive  them  to  attend. 

However,  on  December  81st  the  directors 
and  a  few  of  the  stockholders  met  In  the 
American  National  Bank  Building,  but  the 
meeting  was^ot  called  to  order  and  no  busi- 
ness was  transacted.  Ad  understanding  was 
reached  among  a  few  of  the  managers  that 
the  meeting  would  be  adjourned  to  a  later 
date,  January  7th,  but  only  a  few  of  the  ma- 
nipulators knew  anything  of  the  meeting  to 
be  held  on  January  7th,  and  no  one  knew 
where  It  was  to  be  held.  No  further  notice 
was  glTen  the  stockholders  in  referaice  to 
such  meeting,  but  on  January  7th,  a  meeting 
was  held,  the  minutes  of  which  show  to  have 
been  held  In  the  Colcord  Building:  A  reso- 
lution was  passed  at  such  meeting  directing 
th^  officers  and  directors  to  make  a  sale  of 
all  the  company's  property  and  then  give 
notice  of  such  sale  to-'the  stockholders. 

On  January  13th  a  report  of  the  meetings 
of  December  31st  and  January  7th  It  Is 
claimed  was  mailed  oat  to  a  few  of  the  sto<^ 
holders.  There  were  about  50  stockholders 
— In  fact,  nearly  all  of  tbte  bona  flde  stock- 
holders— who  never  received  such  notice  and 
never  heard  of  such  meeting  until  this  suit 
was  brought.  Said  report  to  the  stockhold- 
ers, dated  January  7,  1916,  Is  in  part  aa  fol- 
laws: 

"You  are  hereby  notified  that  at  a  meeting  of 
the  stockholders,  lawfully  called,  and  at  which 
a  legal  quorum  was  present,  the  original  meet- 
ing being  callnl  for  the  31st  ds;  of  December, 
1915,  and  which  meeting  was  by  a  majority  of 
tiiose  present  adjonmed  to  the  7th  day  of  Jan- 
naf^,  1918,  held  at  the  office  of  the  company  In 
Oklahoma  City,  Oklahoma,  that  it  was  unani- 
mously resolved  to  sell  the  leases  of  the  Zelma 
Oil  Company  held  near  Bixby,  Oklahoma,  and 
ttie  other  property  of  the  company  situated 


thereon,  upon  due  adrertisement  to  be  made  hy 
the  diieetinv  and  at  either  public  or  private  sale 
for  the  best  sum  obtainable.  •  •  * 

**Aa  a  part  of  the  same  resolution,  it  waa  mi§- 
gested  by  a  number  of  the  stockholden  presrait 
that  a  new  company  be  formed  to  purchase  the 
leasehold  interests  and  develop  those  leases,  and 
it  was  moved  that  every  stockholder  in  the  old 
Zelma  Oil  Company  be  given  an  opportunity  to 
pnrchase  the  same  proportion  of  sto^  in  the 
new  company  that  his  sto^  In  the  old  company 
bears  to  the  paid-up  stock  in  the  idd  company. 

"Looking  toward  the  formation  <d  a  new  com- 
paay,  and  the  taking  over  of  the  old  company 
and  developing  it,  provided  the  new  company  Is 
successful  in  bidding  In  the  property,  a  stock 
subscription  has  been  started,  a  copy  of  which 
is  inclosed  hcrejvitb,  and  if  you  desire  to  sub- 
scribe for  any  stock  in  the  new  company  to  he 
formed  In  accordance  with  the  subscription 
blank,  sign  and  return  the  same  to  H.  B.  Hongh- 
toQ,  Colcord  Building,  this  city,  being  careful  to 
write  the  amount  of  stock  yon  wish  to  take  In 
the  new  company  opposite  your  name.  If  the 
new  company  Is  not  successful  in  bidding  od  the 
leases  of  the  old  Zelma  OU  Company,  year  stock 
uibscriptioD,  of  coarse,  will  be  returned  to  yon 
canceled.  Otherwise,  you  will  be  called  upon 
for  payment. 

"Tonrs  tnily,  - 

"Zelma  On  Company,  by  ,** 

The  stock  subscription  blank  referred  to 
In  the  above  notice  Is  as  follows: 

"Subscription  to  Capital  Stock. 

"We,  the  undersigned  persons,  do  hereby  agree 
to  associate  ourselves  together  for  the  purpose  of 
forming  a  private  corporation  under  &e  law« 
ct  the  state  of  Oklahoma,  saM  cwporatkm  to 
be  known  as  Zelma  Oil  Company  No.  2,  with  Its 
principal  place  of  business  at  Oklahoma  City, 
Oklahoma,  for  the  purpose  of  acquiring  and  de- 
veloping oil  and  gas,  with  the  power  of  acquir- 
ing such  real  estate  either  by  lease  or  pur- 
chase, as  may  be  nectary  or  pertinent  to  said 
business,  and  transacting  such  other  business  as 
may  be  connected  with  the  developmoit  of  oil 
and  gas.  with  a  capital  stod  of  flfteen  thousand 
dolhuw  (HO/XK)),  subdivided  Into  fifteen  thou- 
sand shares  (16,000),  <MF  the  par  value  of  me 
dollar  (|1)  each.  Said  corporation  is  to  exist 
for  twenty  years,  and  to  have  as  its  first  direc- 
tors, Harry  B.  Houghton,  of  Oklahoma  City, 
Oklahoma,  George  Houghton,  of  Oklahoma  City, 
Oklahoma,  J.  E.  Wright,  of  Newcastle,  Okla- 
homa, W.  M.  Shavtrr,  of  Oklahoma  City,  Okla- 
homa, and  J.  H.  Everest,  of  Oklahoma  City, 
Oldahoma,  or  such  other  persons  as  the  stock- 
holders may  select  Tlie  medfle  intention  and 
purpose  of  the  organization  of  said  company  is 
to  purchase,  if  possiMe,  at  either  pubUe  or 
private  sale,  certain  leases  now  owned  and  oand 
by  the  Zelma  Oil  Company  of  Oklahoma  City, 
near  Bixby,  Oklahoma,  together  with  such  per- 
sonal property  as  there  ma;  be  thereon. 

"We  agree  to  pay  for  said  stock  upon  the  la- 
snance  of  a  charter  by  the  state  of  Oklahoma  to 
the  Zelma  Oil  Company  No.  2,  conditioned  as 
above,  fifl7  per  cent.  (50%)  upon  reeeiving  no- 
tice of  said  incorporation,  and  the  balanoe  vben 
the  same  may  be  directed  by  the  board  of  direo 
tora. 

No.  of  Par 
Nam*.        Besidencsk        SharM.  Talae."* 
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The  Zeltua  OU  Company  No.  2  was  never 
wSAolzed;  hence  the  above  notice  to  the 
few  stockholders  who  did  receive  It  was  mis- 
leadlng  and  faiae.  Bat  on  February  1.  1916, 
Fraldent  Houghton,  of  the  Zelma  Oil  Com- 
pany, orKanlzed  the  Nemo  Oil  Company  and 
became  Its  president  On  February  20tb 
tbe  following  notice  of  sale  of  the  Zelma 
Company's  property  was  published  In  the 
Tulsa  Woild: 

"Oil  and  Gas  Lease  for  Sale. 

"Tfotice  is  hereby  given  that  the  Zelma  Oil 
Company,  a  corporation,  of  Oklahoma  City,  Ok- 
Lihoma,  will  receive  written  bids  for  the  por- 
chnse  of  its  leasehold  interest,  and  all  of  its  per- 
sonal property,  the  said  leasehold  interest  being 
upon  the  east  one-half  of  the  southeast  quarter 
of  section  twenty  (20),  township  seventeen  (\7) 
range  thirteen  (13),  consisting  of  eiebty  acres 
more  or  less.  In  Tulsa  county,  state  of  Okla- 
homa, together  with  all  the  casing,  pipes,  tanks, 
and  other  material  belonging  to  tiie  Zelma  Oil 
Company,  now  on  said  lease.  The  terms  of  said 
sale  to  be  cash,  and  sealed  bids  will  be  received 
at  the  office  of  said  company,  No.  1117  Colcord 
Building,  in  Oklnboma  City,  Oklnhoma,  up  to 
and  including  the  23d  day  of  February,  1916,  at 
the  expiration  of  which  time  said  property  will 
be  sold  te  the  highest  Udder  for  cash. 

"The  Zelma  Oil  Company, 
"By  H.  B.  Houghton,  Its  Preddent** 

It' la  observeiJ  from  the  record  that  the 
Orst  publication  of  the  foregoing  notice  was 
on  Febmary  20th.  and  that  February  23d 
n-as  the  last  day  for  receiving  bids.  None 
of  the  above  notices  were  sent  to  any  of  the 
stockholders,  but  It  appears  from  the  record 
that  the  attention  of  one  W.  C.  Elliott,  an 
oil  man  of  Tulsa,  was  called  to  said  notice 
of  sale,  whereupon  Mr.  Elliott  called  up  Pres- 
ident Houghton  over  the  telephone  and 
asked  President  Houghton  about  said  notice, 
with  the  view  of  filing  a  hid.  President 
Houghton  discouraged  Mr.  Elliott  in  filing  a 
bid  and  gave  him  to  understand  that  no  bids 
were  wanted.  On  February  24th  Prealdnit 
Hnughtcm  met  Vice  President  Houghton.  It 
does  not  appear  clearly  Just  where  or  when 
they  met.  nor  conclusively  that  they  met  at 
alL  But  minutes  of  their  meeting,  which 
were  dictated  June  3d  thereafter,  purport 
to  show  that  the  foUowii^  proceedings  were 
had  sonaewhere  on  February  24thf  to  wit: 

'^Special  Meedng. 

"Now  on  this  24th  day  of  Fehmary,  1916,  a 
meeting  of  the  board  of  directors  of  the  Zelma 
Oil  Company  is  held — being  present  H.  B. 
Houghton  and  George  Houghton. 

"Thereujion  bi^s  are  received  as  per  adver- 
tisement in  the  Tulsa  World  and  the  Daily  Ok- 
lahoman  for  the  sale  of  the  lease  located  next 
Blxby,  and  described  as  follows,  to  wit: 
of  SBH  of  20—17—13  East  of  I.  M.,  Tnlsa  coun- 
ty, OMahoma,  and  Ae  personal  property,  con-i 
dsHng  of  caring  and  rig  Aeieon. 

rrhe  only  1^  raoetved  is  that  trf  H.  B.  Hongh- 
toB  (coMtrting  of  90300.0^,  as  tmstea  for  J. 
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E.  Wright,  Geo.  Houghton,  H.  B.  Houghton,  W. 
M.  Shaver,  J.  H.  Everest,  J.  S.  Twyford,  H.  L. 
Houghton. 

"Thereupon  a  motion  is  made  by  George 
Houghton  that  the  meeting  adjourn  for  the  pur- 
poae  of  seeing  if  more  money  can  be  received  tor 
said  property,  to  which  the  bidder  consented. 

"The  meeting  adjourned. 

"H.  B.  Houghton,  President 

"Attest: 

-    George  Houghton,  Secretary.** 

It  dogs  not  appear  that  any  further  effort 
was  ever  made  to  obtain  a  better  price,  nor 
does  it  appear  that  any  one  knew  anything 
of  such  bid,  except  the  two  Houghtons.  But 
on  April  6,  1916,  the  $6,300  note  at  the  Ameri- 
can National  Bank  fell  due,  and  a  payment 
of  $300  was  made  thereon  with  money  ob- 
tained from  the  sale  of  the  Zelma  Company's 
property,  and  the  balance  of  the  note  ex- 
tended to  July  1,  1916. 

On  May  13,  1916,  a  well  known  as  the 
"B^anschot  well"  was  brought  In  a  mile  east 
of  the  Zelma  property,  production  300  bar- 
rels per  day.  On  June  1st,  President  Hough- 
ton Issued  a  caU  for  a  meeting  of  the  board 
of  directors  on  June  14th.  On  June  13th,  a 
500-barrer  well  was  brought  In  on  the  C.  V. 
Reed  lease,  which  cornered  with  the  Zelma 
lease.  Vice  President  Houghton  was  present 
at  the  bringing  In  of  said  well. 

So  on  June  14,  1916,  President  Houghton 
and  Vice  President  Houghton  met  agatn 
somewhere,  the  minutes  of  which  meeting 
were  dictated  and  written  up  on  July  3, 
1916,  the  day  after  a  14(>-barrel  well  bad 
been  brought  In  on  the  Zelma's  lease,  but 
which  purport  to  show  the  following  pro- 
ceedings, to  wit: 

"Meeting  of  the  Board  of  Directors. 

"On  the  14th  day  of  June,  1916,  the  board  of 
directors,  consisting  of  H.  B.  Houghton  and 
George  Houghton,  met  pursuant  to  the  call  of 
the  president,  for  I3ie  sale  of  the  leaser  and  to 
pay  the  debt  of  the  company. 

"There  being  no  f>ther  bids  than  Ae  one  made 
February  24th  by  B.  B.  Houghton,  trostee,  for 
$6,800.00,  it  Is  moved  by  George  Houghton  and 
seconded  by  H.  B.  Houghton  that  the  same  be 
accepted,  which  motion  carried. 

"Thereupon  the  ofUcers,  to  wit.  H.  B.  Hough- 
ton and  Geo.  Houghton,  president  and  secretary 
of  the  Zelma  Oil  Compnny,  wore  directed  by 
motion  to  execute  and  deliver  an  assignment  of 
the  property,  to  wit.  B%  of  SE%  of  20—17—13 
East  of  I.  M.,  Tnlsa  county.  Oklahoma,  to  H. 
B.  Houghton  as  trustee,  for  and  In  consideration 
of  $6,300.00  paid  by  him  to  the  company,  for 
the  purpose  of  paying  off  the  debts  of  the  com- 
pany. 

"Whereupon  the  meeting  adjourned. 

"H.  B.  Houghton,  Presldait 

"Attest : 

"Georse  Houghton,  Se<*retary.'* 

Bat  on  the  day  before  the  abore  meeting, 
to  vit,  on  June  13,  1916,  Presldtdt  Hough- 
ton, acting  for  the  Zebna  OU  Company,  con- 
reyei.  to  Vice  Presldeat  Houchtcm,  accept- 
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Ing  for  tbe  Nemo  OL  C<Miipaii7,  a  one-half 
Interest  In  the  ZeLma  Company's  }ease.  This 
assignment  shows  to  hare  been  executed  In 
Oklahoma  county  on  said  date,  notwithstand- 
ing the  testimony  shows  that  Presideift 
Houghton  was  in  Tulsa  on  that  date  and 
that  Vice  President  Houghton  was  at  the 
aforesaid  Reed  well  on  said  date,  and  that 
they  both  stayed  that  night  at  the  Tulsa 
Hotel  in  Tulsa. 

To  summarize  briefly:  President  Hough- 
ton, on  February  24,  1916,  bid  $0,300  for  the 
Zelma  property,  acceptance  of  which  bid  was 
postponed  pending  future  developments.  On 
June  13th,  developmeots  being  satisfactory, 
President  Houghton  assigned  one-half  of  the 
Zelma  Company's  property  to  the  Nemo  Oil 
Company,  and  on  June  14th  Vice  President 
Houghton  accepted  tbe  bid  of  President 
Houghton  made  on  February  24tb  and  as- 
signed all  of  the  Zelma  CQmpaDy*B  Interest 
to  President  Houghton. 

Hence  at  this  time  tbe  Nemo  Company  own- 
ed a  one-half  Ihterest  In  the  Zelma  Compa- 
ny's property,  and  President  Houghton  own- 
ed a  whole  Interest  in  the  Zelma  Company's 
property,  and  the  Zelma  Company  owned 
nothing.  In  the  meantime  another  date  for 
the  annual  meeting  of  stockholders  had  pass- 
ed without  a  meeting  bavLng  been  held,  and 
without  the  bona  fide  stockholders  of  the 
company  having  any  knowledge  whatever 
of  the  affairs  of  the  company,  or  of  the  tortu- 
ous route  of  transactions  taken  by  its  man- 
agers since  organization,  nor  any  knowledge 
that  a  well  had  been  brought  In  on  tbe 
"Franschot"  lease  In  May,  nor  tlie  one  on  the 
Reed  lease  on  June  13,  1916. 

Mr.  B.  L.  Brookings,  of  Tulsa,  who  had 
been  In  the  oil  business  in  CMilahoma  for  the 
previous  10  or  12  years,  engaged  during  tbls 
time  In  producing  oil,  operating  wells,  buy- 
ing and  selling  leases,  and  was  well  acquaint- 
ed with  the  Zelma  lease  within  the  Bixby 
field,  testified  that  after  the  Franschot  well 
was  brought  in,  in  May,  the  Zelma  lease  was 
worth  $20,000  or  $25,000,  and  that  after  the 
Reed  well  was  brought  In,  on  June  iZtb,  this 
value  was  doubled. 

On  June  19,  1916,  the  Almez  Oil  Company 
was  chartered,  the  temporary  directors  being 
H.  B.  Houghton,  George  Houghton,  W.  M. 
Sawyers,  and  J.  IS.  Hamilton,  but  no  perma- 
nent organization  of  this  company  nor  elec- 
tion of  permanent  officers  was  had  until  after 
the  development  of  subsequent  events.  Tbe 
Nemo  Company  was  at  this  time  drilling  a 
well  on  the  Zelma  lease,  in  consideration  of 
the  one-halt  Interest  In  the  Zelma  lease, 
which  President  Houghton  assigned  to  tbe 
Nemo  Company  on  June  13,  1910.  On  July 
2d  oil  was  struck  In  this  well,  producing  140 
barrels  per  day. 

Mr.  B.  U  Brookings  and  other  oil  men  tes- 
tified that  the  Zelma  lease  was  worth  from 
$00,000  to  $75,000  after  tbls  well  was  brought 
In.  Oa  llie  night  of  July  2d  President  ^agh- 


ton  was  notified  of  the  bringing  In  of  the 
well,  hence  July  8d  required  many  things  to 
be  done. 

The  Almez  Oil  Company  was  permanently 
organized  on  that  day  with  H.  B.  Houghton, 
president.  On  that  day  Presldoit  Houghton, 
of  the  Zelma  OU  Company,  conveyed  to  the 
Almez  Oil  Company  a  one-half  Interest  In  the 
Zelma's  lease.  On  that  day  the  minutes  of 
the  meeting  of  President  Houghton  and  Vice 
President  Houghton  on  February  24th  were 
written  up,  reciting  that  President  Houghton 
met  Vice  President  Houghton  ,  on  Febroary 
24th  and  bid  $6,300  for  tbe  Zelma's  lease. 
On  this  day  also  the  minutes  Of  the  meeting 
of  President  Houghton  and  Vice  President 
Houghton  on  June  14th  were  written  up,  re- 
citing that  Presldmt  Houghton  and  Vice 
President  Houghton  met  somewhere  on  that 
day,  whereupon  the  bid  made  by  President 
Houghton  was  acc^ted  by  Vice  President 
Houghton  on  June  14tb,  after  the  Franschot 
well  had  been  brought  In,  which  made  the 
Zelma's  property  worth  $20,000  to  $25,000, 
and  after  the  Heed  well  had  been  brought  In 
whldi  doubled  its  valn^  and  after  the  well 
had  been  brought  In  on  the  Zelma's  lease, 
which  raised  the  Tslne  of  the  Zelma's  prop- 
erty to  leO^OOO  to  |7B,000l 

It  was  also  very  proper  and  necessary  for 
the  various  instruments  of  assiciimait  of 
President  Houghton  of  one-hAlf  lnt«^  In  tbe 
Zelma's  lease  to  the  Nemo  Company  on  Jane 
13th,  and  the  assignment  of  the  entire  Inter^ 
est  of  the  Ztima  Ccunpany  to  President 
Houghton  on  June  14th,  and  the  assignment 
by  President  Houghton  ot  oofr-half  intuest 
In  ttie  ZebatL  lease  to  the  Almes  Company  to 
have  been  of  record  on  that  date ;  but  they 
had  80  much'  to  do-  on  July  Sd-  that  it  seems 
they  Just  could  not  get  to  it,  and  the  next 
day,  July  4th,  bdng  s  holiday,  said  Instru- 
ments of  assignment  were  not  placed  of  recN 
ord  until  July  6th. 

So  on  July  6, 1816,  the  Almes  OU  Company 
found  itself  duly  organized,  with  B. 
Houston  as  president,  and  possessed  of  a 
one-half  interest  in  the  Ztfma  Company's 
lease,  duly  recorded.  But  the  Almez  Compa- 
ny enjoyed  its  possessions  but  a  few  day& 
President  Houghton  began  at  once  to  procure 
from  the  stockholders  of  tbe  Almes  Company 
an  option  on  the  purchase  ot  their  stock  in 
said  company,  and  by  July  17, 1916,  had  pro- 
cured an  option  firom  all  of  said  stockholders, 
and  a  release  of  all  their  Interest  In  the  Al- 
mez Company.  Whereupon  he  (President 
Houghton)  conveyed  the  Almez  Company's 
one-half  Interest  in  the  Zelma  lease  to  the 
Nemo  Company,  and  thereupon  the  Nemo 
Company,  upon  motion  of  its  vice  president, 
Geo.  Houghton,  executed  and  delivered  to 
each  of  the  Houghtous,  viz.  President  Hough- 
ton, Vice  President  Houghton,  and  Rev. 
Houghtw,  its  promissory  noto  for  $1,000,  as 
compensation  for  the  skillful  manner  la 
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wtatdi  tiie  foregotnif  deals  bad  been  "put 

The  Nemo  Company  now  owned  all  of  the 
Zelma  tease,  and  bad  H.  B.  Houghton  for  its 
president;  so  on  July  19,  1916,  President 
Houghton  borrowed  $6,600  flrom  the  Pro- 
ducers' State  Bank  of  Tulsa  and  mortgaged 
said  lease  to  said  bank  to  secure  the  pay- 
ment of  said  money;  and  on  July  20,  1916, 
President  Houghton  with  the  mcmey  borrow- 
ed from  the  Producers'  State  Bank  paid  the 
balance  $6,000  due  on  the  note  to  the  Ameri- 
can National  Bank  of  Oklahoma  Olty.  Thus 
President  Hought<m*s  bid  of  February  24th, 
accepted  Jnne  14tb,  was  paid  with  the  pro- 
ceeds of  the  note  secured  by  the  lease  which 
the  Zelma  Company  once  upon  a  time  bad 
owned,  and  thus  the  Zelma  Company,  after 
its  turbulent  existence  of  more  than  thi:ee 
years,  emerged  therefrom  out  of  debt,  but 
without  a  dollar. 

So  affairs  being  seemingly  In  satisfactory 
condition,  President  Houghton  took  an  ex- 
tended vMt  to  the  mountains  of  Colorado, 
baTlng  first  placed  the  books  of  the  Zelma 
Company  where  the  stockholders  could  not 
get  access  to  them,  tbongh  several  stock- 
bolders  during  this  period  endeavored  to  do 
BO.  On  October  24,  1916,  this  action  was  be- 
gun. In  the  latter  part, of  December,  19i6, 
tbe  cause  was  tried,  and  on  January  20,  1917. 
a  written  opinion  was  rendered  against  tbe 
plaintiffs  and  tbe  cause  cornea  taere  upon  ap* 
peal  by  plaintiffs. 

As  Btpted  in  the  outset,  the  primary  pur- 
pose of  this  action  was  the  cancellation  of 
the  drilling  contract  with  Max  Moore,  and  of 
the  various  assignments  through  which  the 
Kemo  Company  became  tbe  owner  of  the  Zel- 
ma Company's  lease,  and  that  the  primary 
grounds  of  the  suit  were  the  numerous  acts 
of  fraud  perpetrated  upcm  the  bona  fide 
stockbolders  of  the  Zelma  Company  by  H.  B. 
Houghton,  Its  president,  and  Geo.  Houghton, 
its  vice  president. 

Tbe  trial  court  b^d  that  no  fraud  had  been 
shown,  at  least  that  not  snfiBclent  fraud  bad 
been  shown  to  warrant  a  cancellation  of  the 
instrumenta  In  question;  hence  a  reversal  of 
tbe  Judgment  depends  upon  whether  In  the 
opinion  of  this  court  fraud  sufficient  to  war- 
rant such  cancellation  was  shown.  Fraud,  If 
found  at  all  In  this  case,  must  be  found  la  or 
among  tbe  various  transactions  referred  to 
above.  The  real  character  of  such  transac- 
tions  may  be  more  clearly  reflected  by  their 
reenlts. 

Whatever  may  be  the  contmtions  of  de- 
fendants In  error  as  to  what  the  facta  are, 
and  wbatever  the  authorities  cited  as  ap- 
plicable to  tbe  facts  as  they  contend  them  to 
be,  there  Is  tme  potent  condition  which  stands 
out,  bold,  glaring,  and  uncontrovertible,  viz.: 
That  tbe  bona  fide  stockholders,  over  50  In 
nnmber*  Invested  their  money  In  the  stock  of 
this  company  In  good  ftilth,  upon  tbe  repre- 
■mtattons  made  bj  H.  B.  Houghtm,  the 


president,  and  George  Houghton,  the  vice 
president,  and  others  who  went  out  Into  the 
stock-selling  campaign,  immediately  upon  tixt» 
organization  of  tbe  company.  That  the  said 
stockholders  paid  the  par  value  in  cash  for 
all  tbe  stock  Issued  to  them,  amounting  to 
$4,267.  That  every  dollar  of  their  money 
was. either  squandered  outright,  under  and 
through  the  manipulations  of  the  two  Hough- 
tons,  or  was  si>ent  In  development  of  the  Zel- 
ma Company's  lease,  and  that  the  Zelma  Com- 
pany finally  lost  all  of  its  property,  and  the 
bona  fide  stockholders  Ust  all  of  their  mon- 
ey. On  the  otber  hand,  the  two  Honghtons. 
who  bad  purchased  their  stock  with  wild-cat 
teases,  which  had  cost  them  absolutely  noth- 
ing, reached  the  end  of  this  devious  route  of 
transactions  with  more  than  9,000  shares  in 
the  Nemo  OH  Company,  which  owned  the 
lease  which  fhe  Zelma  Oil  Company  bad  for- 
merly owned,  and  which  was  worth  $76,000. 

In  other  words,  the  presidrait  and  vice 
president  of  the  Zelma  Company,  who  had  In- 
vested nothing  In  said  company,  came  out 
rich.  The  bona  fide  stockholders  of  the  Zel- 
ma Company  came  out  with  nothing,  except 
their  stock  In  a  company  which  did  not  own  a 
thing  on  earth.  This  result  may  then  throw 
some  light  on  the  <£haracter  of  the  foregtdag 
transactions. 

[1]  Guided  by  the  light  of  these  facts* 
bearing  b&  mind  the  rule  of  presumption, 
that  a  person  Intends  to  do  what  he  does  do, 
considering  the  entire  history  as  a  wholes  and 
looking  upon  each  transaction  aa  a  liiltk  In 
tbe  entire  chain,  we  are  quite  naturally  led 
to  the  belief  that  the  incorporators  and  pro- 
moters of  the  Zelma  Company,  knowing  of 
the  wild-cat  leases  in  McClaln  county,  and 
that  they  could  be  procured  for  comparative- 
ly nothing,  conceived  the  idea  of  forming  a 
corporation,  then  procuring  as  many  of  such 
leases  as  they  needed,  transferring  them  to 
the  corporation  in  exchange  for  a  controlling 
amount  of  stock,  then  selling  enot^  of  the 
remaining  stock  to  whomsoever  they  could 
for  money  enough  to  reimburse  themselves 
for  what  they  had  expended  for  tbe  wild-cat 
leases,  and  then  with  the  balance  to  either 
develop  such  leases  or  operate  In  some  otber 
field. 

Af  any  rate,  the  company  was  organized 
for  $60,000,  tbe  wild-cat  leases  procured, 
transferred  to  the  corporation,  a  controlling 
interest  in  stock  issued  to  the  directors,  stock 
enough  sold  to  bona  fide  subscribers  to  reim- 
burse the  directors  for  what  they  had  been 
out  in  procuring  the  leases  and  to  begin  de- 
velopments  thereon.  And  from  this  Ume  on 
the  affairs  of  the  company  were  so  managed 
by  the  Houghtons  that  In  the  end  tbe  bona 
fide  subscribers  had  lost  all  their  money,  tbe 
company  bad  lost  Its  lease,  which  on  the  day 
it  was  assigned  was  worth  $60,000  to  $75,000, 
and  the  Houghtons,  who  bad  Invested  noth- 
ing, owned  a  major  interest  In  tbe  lease. 
Thus  the  eharaeter  qf  the  transactionB  whiA 
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lead  to  them  Is  reflected  by  these  results. 
Transactions  which  lead  to  such  resnlts  are 
Incompatible  with  good  faith;  and  such  re- 
sults having  been  reached  by  the  Houghtons, 
acting  In  the  capacity  of  trustees  of  the  wel- 
fare of  the  company,  and  as  guardians  of  the 
IntCTest  of  the  stockholders,  enjoined  and  In- 
trusted by  law,  by  the  sounder  policies  o£ 
business,  and  by  the  standards  of  common 
honesty  to  faithfully  keep  such  trust,  such 
results  will  not  be  permitted  to  stand  by  a 
court  of  equity,  nor  will  such  trustees  be  per- 
mitted to  thus  violate  their  obligations,  and 
profit  thereby  to  the  detriment  of  their  cestui 
que  trust 

(2-4]  The  law  is  averse  to  this  character 
of  ccmtracts  and  presumes  against  their  va- 
lidity, while  courts  of  equity  look  with  sus- 
picion upon  them  and  will  sustain  them  only 
upon  clear  proof  of  good  faith  and  adequacy 
at  consideration. 

"A  contract  between  two  corporatiMis,  effect- 
ed by  the  votes  of  directors  who  are  common 
to  both,  is  presumptively  invalid,  and  can  only 
be  flustained  by  an  affirmative  showing  of  fair- 
ness and  good  faith."  10  Gyc  819,  par. 
citing  German  National  Bank  of  Hastings  v. 
First  National  Bank.  55  Neb.  86,  75  N.  W.  531 ; 
Wheeler  et  al.  v.  Abilene  National  Bank  Bldg. 
Co.,  159  Fed.  391,  89  C.  C.  A.  477,  16  L.  B.  A. 
(N.  S.)  892,  and  notes  892  to  896,  14  Ann.  Cas. 
917;  2  Pomeroy,  Eq.  (3d  Ed.)  f  958,  pp.  1752, 
1753;  6  R.  C.  U  286.  note;  14  Ann.  Can.  921, 
note;  Bear  River  Orchard  Co.  v.  Hanley,  15 
Utah,  506.  60  Pac.  611 ;  Hutchinson  v.  Sutton 
Mfg.  Co.  (C.  O.)  67  Fed.  998;  2  Cook  on  Cor- 
pwatlona  (6tii  Gd.)  8  653;  Mobile,  etc.,  v.  Oass, 
142  Ala.  39  South.  229 ;  Barry  v.  Moeller, 
68  N.  J.  Eq.  483,  59  Atl.  97 ;  Wardell  v.  R.  R. 
Co.,  103  n.  8.  661,  26  li.  Ed.  509  ;  4  Olark  & 
Marshall  on  Corporations,  U  2SS-4!60^  and  cases 
cited. 

ta  the  Wardell  Case,  supra,  whteh  Involved 
a  character  of  transactions  very  aimllnr  to 
those  Involved  here.  Mr.  JusUce  Field,  who 
delivered  the  opinion  of  the  Supreme  Court 
of  the  United  States,  says: 

"The  directors  of  a  corp(»ati(»i  are  subject 
to  the  obligations  which  the  law  imposes  upon 
trustees  and  ^ents.  They  cannot;  therefore, 
with  respect  to  the  same  matters,  act  for  them- 
selves and  for  it,  nor  occupy  a  position  in,  con- 
flict vrith  its  interest" 

In  Stewart  v.  Leblgh  R.  Oo^  88  N.  J. 
Law,  605.  the  court  said: 

"The  vice  which  Inheres  in  the  judgment  of  a 
judge  in  his  own  caase  contaminates  the  con- 
tract; the  mind  of  the  director  or  trustee  is  the 
forum  in  which  he  and  his  cestui  que  trust  are 
urging  their  rival  claims,  and  when  his  opposing 
litigant  appeals  from  the  judgment  there  pro- 
nounced, that  judgment  must  fall.  It  matters 
not  that  the  omtract  seems  a  fair  one.  Fraud 
is  too  cuoning  and  evasive  for  courts  to  estab- 
lish a  rule  Qtat  invites  its  presence." 

Beach  V.  Miller  (lU.)  17  Am.  St  Rep.  301^ 
note.  Outhrle  v.  Huntington  Chair  Co.,  71  W. 
Va.  8^  76  S.  B.  795,  O'Connw  t.  Cooaa  Fnr- 


nace  Co..  95  Ala.  614,  10  South.  290,  36  Am. 
St.  Rep.  261,  Sweeny  v.  Grape  Sugar  Co.,  30 
W.  Va.  448,  4  S.  B.  431,  8  Am.  St  Bep.  88, 
and  Gardner  v.  Butler,  30  N.  J.  Eq.  702.  703. 
announced  the  same  doctrine^  Many  other 
authorities  and  equally  well-reasoned  opin- 
ions could  be  dted  in  support.of  the  doctrine 
that  contraMa  of  this  diaracter  are  voidable, 
but  it  is  deemed  unnecessary  to  add  to  the 
foregoing  list  This  doctrine  was  adopted 
and  followed  by  this  court  In  Barnes  v» 
Lynch,  9  OkL  166.  69  Pac.  995,  and  has  not 
been  departed  trom. 

While  there  is  a  seeming  divergence  of 
opinion  on  the  point  as  to  whether  such  con- 
tracts are  absolutely  void  or  merely  voidable 
<10  Cyc.  808,  800),  yet  whoi  the  moat  widely 
divergent  opinions  are  analyzed,  and  the 
facts  upon  which  they  are  based  are  taken 
Into  consideration,  there  la  but  little  real 
conflict  after  alL  The  views  taken  by  dif- 
ferent courts,  whldi  seemingly  have  estab- 
lished two  lines  of  authorities,  seem  to  have 
been  actuated  mostly  by  the  particular  facta 
with  which  they  were  dealing  ratbo*  than  by 
distinctly  different  rules  of  substantive  law. 
As  is  said  in  10  Cye.  609,  810: 

"But  perhaps  then  Is  no  essential  diflerence 
between  this  view  and  the  fonner." 

The  authorities  are  in  harmony  on  the 
question  that  the  burden  of  proof  In  such  cas- 
es is  on  the  trustee  to  show  that  his  purehnse 
was  In  good  faith;  they  are  in  harmony  In 
holding  such  Cfmtracts  void  where  bad  faith 
la  shown;  they  are  in  harmony  in' holding 
that  a  director  of  a  corporation  or  a  trustee 
of  any  character  will  not  be  permitted  to  pur- 
chase the  property  of  his  cestui  que  trust  and 
profit  by  su<^  purchase  to  the  detriment  of 
his  cestui  que  trust ;  they  are  In  harmony  in 
holding  that  where  a  director  votes  for  the 
sale  of  corporate  property  to  himself,  such 
sales  are  subject  to  the  severest  scrutiny  by 
courts  of  equity,  and  that  the  burden  is  upon 
such  director  to  show  by  clear  proof  that  his 
purchase  was  In  entire  good  faith,  and  they 
are  In  harmony  in  holding  that  stockholders 
may  maintain  an  actioa  to  set  aside  this 
character  of  contracts. 

The  drilling  contract  with  Max  Moore  does 
not  seem  to  have  been  at  all  necessary;  In 
fact  from  the  statement  of  Presidrat  Hough- 
ton himself.  It  seems  to  have  been  wholly  un- 
necessary. The  company  owned  a  good  drill- 
ing outfit,  with  all  the  necessary  equipment 
at  this  time,  and  in  July,  about  three  weeks 
before  this  contract  was  made,  President 
Houghton  told  R.  L.  Cummings  that  he  had 
plenty  of  money  with  which  to  drill,  was  go- 
ing to  drill,  and  would  drill  on  Cnmmlngs'  40; 
If  Cummings  would  give  him  $800  or  some 
acreage,  and  doubtless  would  have  drilled, 
bad  Cummings  done  as  the  Gladys  Belle  Com- 
pany had  done,  and  glvoi  him  the  |S0O  or  the 
acreage. 

[6-7]  If  the  company  had  plenty  of  money 
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at  tMs  Ume,  and  It  ahoald  have  had  tbe  $6,- 
300  borrowed  from  the  bank,  nothing  having 
been  done  on  the  lease  since  the  loan  bad 
been  obtained,  there  was  then  no  urgent  ne- 
cessity for  such  a  contract.  It  was  tot  an 
Inadequate  consideration ;  It  was  made  In 
violation  of  the  by-laws,  which  provided  that 
the  aflalrs  of  the  company  should*  be'  control- 
led by  the  board  of  directors ;  It  was  made 
In  violation  of  the  resolution  passed  by  the 
board  of  directors  May  9, 1914,  expressly  pro- 
hibiting the  making  of  any  drilling  contracts, 
except  by  a  majority  of  the  board ;  it  was 
made  without  the  knowledge  or  consent  of,  or 
any  authority  from,  the  board  of  directors  or 
the  stockholders;  It  was  not  under  tbe  seal 
of  the  corimration,  nor  attested  by  tbe  secre- 
tary thereof;  and  being  an  Instrument  af- 
fecting real  estate  (Duff  v.  Keaton.  33  OU. 
»2.  124  Pac  291,  42  L.  R.  A.  [N.  S.]  472; 
Eldrcd  V.  Okmulgee  Loan  &  Trust  Co.,  22  OkL 
742,  98  Pac.  929;  Allen  v.  Brown,  6  Kan. 
App;.  704,  60  Pac  505),  and  purporting  to  con- 
vey a  one-half  interest  in  a  lease,  affecting 
real  estate,  was  Invalid  under  section  1187, 
Rev.  Laws  1910,  which  provides: 

"Every  deed  or  other  instrument  affecting  real 
estate,  executed  by  a  corporatioD,  except  when 
executed  by  an  attorney  in  tact,  mast  be  attest- 
ed  by  the  secretary  or  clerk  of  such  corporation 
with  the  ocwporate  aeal  attachad" 

— constroed  in  Kandall  Ca  t.  Gloidennlng,  19 
OU.  475.  82  Pac.  158,  and  also  invalid  be- 
cause ^ot  acknowledged  in  subBtentlal  com- 
pliance with  section  1188,  Rar.  Laws  1910. 

Whether  such  contract  was  good  as  be- 
tween Honghton  and  Hoore  is  immaterial  In 
this  case^  and  la  not  decided;  but  it  was  not 
good  as  vatuflt  dissenting  stockholders,  who 
had  no  knowledge  of  its. execution,  and  who 
were  deihauded  by  reason  of  it,  and  may  be 
repudiated  and  set  aside  by  the  company  at 
the  instance  of  a  shareholder.  30  N.  J.  Eq. 
702;  38  J.  L.  I*  506.  The  trial  court,  there- 
fore, was  in  error  when  It  declined  to  set 
aside  said  contract 

As  to  the  other  assignments,  the  Initial 
steps  which  led  to  them  were  taken  Decem- 
ber 21.  1915,  when  President  Houghton,  Vice 
President  Houghton,  and  Director  Wright 
met  and  "devised  ways  and  means."  At 
this  meeting  it  was  decided  to  call  a  stock- 
holders'  meeting  for  Deconber  81, 1915.  The 
by-laws  provided  that  audi  a  meeting  coiild 
be  called  upon  the  written  request  of  a  ma- 
jority of  the  directors.  They  bad  no  ma- 
jority ;  so  upon  the  advice  of  President 
HoQS^ton.  who  seemed  anxious  to  "devise 
ways  and  means,"  two  directors  and  one 
stoclctkolder  signed  the  request  upon  which 
the  meeting  was  called  to  be  held  in  the 
company's  offices,  500  American  National 
Bank  Building,  December  31.  1916.  Notices 
of  snch  meeting  were  dated  December  21, 
lOUt,  l>nt  only  a  few  stockhotdexs  ever  re- 
celved  them,  or  beard  of  the  nwwHng^  and 
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only  a  few  attended.  The  meeting  was  not 
called  to  order  and  no  business  transacted. 
At  least  several  witnesses,  who  were  In  a 
position  to  know,  testified  to  this  effect 

It  ia  contendsd,  however  by  defendants, 
that  the  meeting  was  called  to  order,  and, 
there  being  no  quorum  present,  it  was  ad- 
journed until  a  later  date,  January  7,  1016, 
and  that  minutes  to  that  effect  were  written 
in  the  minute  book.  On  the  other  band, 
there  was  evidence  that  between  two  weeks 
and  a  month  aftsr  the  meeting  of  January 
7th  the  books  were  examined  and  found  to 
contain  no  minutes  of  either  meeting.  But 
it  Is  Immaterial,  so  far  as  tbe  character  of 
these  proceedings  Is  concerned,  whether  one 
or  the  other  contention  be  true.  If  the 
meeting  was  not  called  to  order,  and  no  busi- 
ness transacted,  no  understanding  had  as  to 
what' would  be  done  In  the  future,  nor  where 
It  would  be  done,  then  the  meeting  on  Jan- 
uary 7th,  being  without  notice  to  and  un- 
kuown  to  any  except  the  few  who  benefited 
by  the  result  was  Illegal,  and  all  subse- 
quent proceedings  had  pursuant  thereto,  and 
all  conveyances  made  by  virtue  thereof,  were 
void,  as  to  dissenting  stockholders  without 
notloe ;  on  the  other  hand.  If  .the  agreement 
shown  by  said  minutes  was  in  fact  reached, 
then  It  was  secretly  reached,  and  known 
only  to  those  few  who  had  the  affairs  In 
charge,  and  kept  secret  from  the  rest 

The  purported  minutes  of  said  meeting  re- 
cite that  it  was  called  to  order  by  President 
Houghton  to  ascertain  whether  a  legal  ma- 
jority was  present  They  do  not  show  that  the 
list  of  stockholders  was  called,  but  purport 
to  show  only  that  George  Houghton  read  the 
number  of  shares  present  In  person  and  by 
proxy,  the  owners  of  which  consisted,  for 
the  most  part,  of  the  three  Houghtoos  and 
their  wives  and  the  directors,  but  do  not 
show  that  the  name  of  any  other  stockholder 
was  called.  They  do  not  pur[>ort  to  show 
that  tbe  names  of  any  of  the  absent  stock- 
holders were  called,  numbering  more  than 
60,  nor  do  they  show  that  the  names  of  any 
of  those  who  were  present  and  testified  at 
the  trial  that  no  proceedings  were  bed  were 
called.  They  show  that  only  14,688  sliares 
out  of  a  total  of  37,482  were  present  They 
show  that  by  motion  the  meeting  was  ad- 
journed to  9  o'l^ock,  January  7tb. 

Hence,  If  such  proceedings  were  bad.  and 
the  minutes  actually  written  up,  they  serve 
only  to  stamp  the  character  of  such  pro- 
ceedings with  deeper  deceit.  It  is  observed 
that  such  minutes  do  not  state  where  the 
meeting  was  to  be  held.  If  all  parties  pres- 
ent bad  known  that  It  actually  adjourned 
to  January  7th,  they  would  naturally  have 
presumed  that  It  would  be  held  at  tbe  com- 
pany's offices;  but  It  was  not  held  there. 
It  was  held  In  a  dUEerent  building;  hence 
the  minutes  themselves  constituted  deceit 
upon  those  present  U  they  had  bad  actual 
knowledge  of  the  proceedings.  Tbe  minutes 
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of  the  meeting  of  Jannaiy  Ttlt,  after  redttng 
that  the  meeting  wa*  called  to  order  and 
glTing  a  list  of  Oie  afhares  present,  aze  bb 
follows: 

"IfotioD  was  made  by  Mr.  J.  H.  Brerest  that 
the  officers  and  directors  of  tbe  companj  be 
anthorlzed  and  directed  to  sell  the  t)ropertr  of 
the  company,  conilating  of  eertabi  leases  near 
Bizby  and  personal  property  tiiereon,  at  public 
or  private  sale,  for  the  largest  sum  aTailable, 
to  pay  the  debts  of  the  company,  and  that  a 
written  notice  be  given  each  stockholder  of  the 
sale  and  of  this  resolution,  and  each  stockholder 
of  the  Zelma  Oil  Company  has  the  right  to  sub- 
scribe for  such  proportion  of  stock  in  tiie  new 
company  as  his  ttoA  in  tbe  company  bean 
to  Qie  pald-np  capital  in  the  old  company. 

"Tbte  motion  was  seconded  by  Ur>  F.  H. 
Archdeacon.  Moti<m  being  mad^  seconded,  and 
carried. 

"Tbe  capital  stock  of  the  new  company  *to  be 
115,000.  The  name  of  the  new  company  to  be 
*ZeIma  Oil  Company  Number  Two.' 

"Stock  to  be  paid  for  60  per  cent,  cash  on 
organisation  and  GO  p»  cent,  as  called  in  by 
directors. 

"There  being  no  fordter  boslness,  the  meeting 
adjonraed." 

In  reviewing  these  proceedings,  it  is  noted 
that,  tbe  request  of  December  21,  1915,  to  the 
president,  was  to  call  a  meeting  for  the  pur- 
poses only  of  ccmslderlDg  ways  and  means  of 
paying  the  debts  of  the  company,  and  tbe 
advisability  of  selling  some  or  all  of  the  com- 
pany's property,  and  that  the  letter  purport- 
ing to  give  notice  of  such  request  to  the  stock- 
holders stated  that  the  meeting  would  be 
held  for  the  purpose  of  considering  ways 
and  means  of  paying  the  debts  of  the  com- 
pany, and  selling  a  portion  or  all  of  the  prop- 
erty of  tbe  company,  and  also  authorizing 
the  directors  to  make  such  sale,  thus  going 
another  step  further  than  anthorlzed  by 
the  request.  It  Is  noted,  also,  that  the  let- 
ter stated  that  such  request  was  by  a  ma- 
jority of  the  directors,  which  was  not  true. 

rrom  this  point  the  significance  of  Hough- 
ton's altering  the  Sawyers'  resignation  be- 
comes apparent,  as  It  was  necessary  to  show 
a  majority  of  directors  present  and  partici- 
pating at  the  "devising  of  ways  and  means." 
And  at  the  meeting  of  January  7th  they  went 
still  another  step  further,  by  agreeing  to  or- 
ganize a  new  company  to  be  known  as  "Zel- 
ma Oil  Company  Number  Two." 

The  minutes  do  not  show  how  this  agree- 
ment was  reached,  nor  do  they  show  that 
such  proposition  was  ever  submitted  to  Ae 
meeting,  or  that  even  the  few  stockholders 
who  were  present  were  given  an  opportunity 
to  vote  on  tbe  proposition;  hence  the  agree- 
ment to  organize  a  new  company  was  reached 
on  tb»  outside^  and  not  by  the  stockholders 
In  the  meeting.  The  minutes,  however,  do 
show  tliat  a  motion  was  ad(vted  which  pro- 
vided that  "the  officers  and  directras  of  the 
company  be  authorized  and  directed  to  sell 
the  property,"  and  that  "a  written  notice  be 
given  each  stodcholder  of  tbe  sale,"  neither 


of  wbldi  provisions  were  compiled  with.  At 
any  rate  there  were  about  60  Btodchcdders— 
in  fact^  pxacticnlly  aU  of  tbe  boaia  fide  atoA- 
holders — who  ne^er  received  muSk  notice, 
knew  nothing  atmnt  either  meeting  or  the 
intended  sale,  nor  did  ttiey  know  anytfatog 
of  the  intended  organization  of  the  new  oun- 
pany,  Uw  '^Kelnu  OH  Company  Number  Two," 
wbldi  wtM  never  organised.  Hoice,  if  all  of 
the  'Mockholders  had  reoetved  the  notice, 
they  would  have  been  misled  and  deceived 
thereby.  The  notice,  set  out  abor^  which 
was  pubUshed  In  the  Tnlsa  World,  stating 
that  wiittm  bids  weald  be  received  np  to 
and  Indudlng  the  2Sd  day  of  Fdimazy,  1816^ 
and  stating  that  said  lean  woald  be  wdd  to 
the  highest  bidder  for  cash,  was  a  deceit  al- 
so, even  if  the  stockholders  had  seen  It,  wbldi 
they  did  not;  bat;  had  th^  seen  It;  it  was  a 
deceit  and  fraud,  fior  the  reaatm  that  said 
notice  was  not  in  any  sense  complied  with- 
in the  first  place,  the  first  publication  was 
made  February  20th,  and  the  last  day  for 
receiving  bids  was  February  23d. 

In  tbe  second  place^  U  was  not  sold  upon  a 
written  sealed  bid,  nor  was  It  sold  for  cash. 
The  Mily  man  who  sought  to  make  a  bid,  W. 
C  Elliott,  ot  Tulsa,  was  dlscoiuaged  by  Prea- 
ident  Houghton  and  ^ven  to  understand  that 
no  bids  were  wanted,  and  the  sale  was  clan- 
destinely made  by  one  Hoi^tfm  to  the  other. 
On  the  next  day,  Febmar?  24, 1916.  the  meet- 
ing between  Presldeht  Houghton  and  Tice 
President  Houghton  took  place  somewhere, 
the  minutes  ct  which  were  written  op  Ave 
months  later,  but  wUdi  showed  that  Fred- 
dent  Houghton  told  Vice  President  Honghton 
that  he  would  bid  msfiOO.  He  filed  no  writ- 
ten bid,  nor  paid  any  cadi;  but  Tlce  Presi- 
dent Houghtwi  took  President  Hou{^ton*s 
word  for  i^  that  he  would  pay  |ft,300  tor 
the  lease,  which  It  iwpears  he  nevw  paid. 

It  is  (daimed  by  defendant  In  txior  fbat 
he  paid  the  96,800  note  due  the  American 
National  Bank,  In  oondderatlon  of  whicih 
Vice  President  Hooghtffli  assigned  the  entire 
lease  to  President  Houghton;  but  it  appears 
from  tbe  record  that  on  Febmary  1st,  Preol- 
dent  Houghton  had  <»rganl»d  the  Nemo  OH 
Company,  and  on  June  13, 1916,  cohv^ed  one- 
half  interest  in  the  Zelma  C(mipany*B  lease 
to  the  Nemo  Oil  Company,  which  he  could,  not 
l^nlly  do  on  that  date,  t)ecau8e  he  did  not 
thai  own  it  The  lease  was  not  in  his  nante 
on  that  day.  The  assignment  was  not  made 
by  ^ce  President  Houghton  to  him  (Presi- 
dent Houghton)  until  June  14th;  hence  on 
June  ISth,  Presidoit  Houilittm  had  no  tme- 
halt  Interest  in  the  lease  to  craivey  to  the 
Nemo  Oil  Company. 

But  on  June  14th  Vice  Preslduit  Houston 
conveyed  the  entire  lease  to  President  HouKb- 
ton,  and  subsequently  President  Houshton, 
having  organized  the  Almei  OU  Cmnpany  on 
June  19th,  and  omveyed  to  it  a  one-half  in. 
terest  in  the  Zelma  Company's  lease,  convey- 
ed  this,  the  other  ooe-half  Interest  to  the 
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Nemo  Oil  Company,  and  then  mortgaged  all 
of  said  lease  to  the  Producers'  State  Bank  of 
Tolsa  to  secure  a  loan  of  f 6,500,  and  with  the 
proceeds  of  It  paid  off  the  $6^00  at  the  Amer^ 
lean  National  Bank;  therefore  It  was  the 
ZOrna  Company's  lease  that  paid  off  tbe  note, 
and  not  President  Houghton. 

So,  whether  each  transaction  be  viewed 
separately,  or  all  be  taken  as  a  whole,  the 
same  result  is  met.  From  the  day  of  its  or- 
ganization to  the  day  on  which  its  last  prop- 
erty interest  passed  to  the  Nemo  Company, 
there  was  not  a  step  taken,  not  a  turn  made, 
wherein  the  bona  fide  stockholders  of  the 
Zelma  Oil  Company  had  a  voice,  or  were  per- 
mitted to  share  in  the  profits  of  the  transac- 
tions. On  the  other  hand,  not  a  turn  was 
made  bat  which,  considered  In  Its  relation  to 
subsequent  events,  resulted  in  a  material  ad- 
vantage to  the  Houghtons  personallyt  and  In 
a  corresponding  detriment  to  the  bona  flde 
stockholders.  The  trial  court,  therefore,  err^ 
ed  In  refusing  to  cancel  and  set  aside  the 
asslgnmentB  herein  sought  to  be  canceled. 

The  assignment  and  conveyance  from 
Houghton  to  Max  Moore  was  Invalid,  for  the 
reasons  above  given;  likewise  the  assignmrats 
to  H.  B.  Houghton  as  trustee,  the  assign- 
ment of  one-half  interest  by  H.  B.  Houghton 
to  the  Nono  Oil  Company,  the  assignment  by 
H.  B.  Honghton  to  the  Almez  Oil  Company, 
and  the  subsequent  assignment  of  the  same 
Interest  by  H.  B.  Houghton  to  the  Nemo  Oil 
Company,  were  all  Invalid,  fraudulent,  and 
v<dd,  as  against  plnlntifts  herein,-  and  other 
bona  flde  stockholders  like  situated,  and  the 
trial  court  should  have  so  held. 

It  la  urged  by  defendants  in  error  that  said 
asslgaments  are  valid,  for  the  reason  that  at 
the  meetings  held  on  December  31,  ldl5,  and 
on  January  7,  1916,  there  was  a  majority  of 
shares  present,  and  that  by  the  majority  of 
shares  in  the  company  It  was  decided  to  do 
the  things  which  were  subsequently  dona. 
This  cmtentlMi  Is  without  merit,  either  un- 
der the  record  or  under  the  law. 

In  the  first  place,  it  is  not  shown  by  the 
record  that  even  the  shares  ttiat  defendants 
In  error  claim  were  present  at  said  meetings 
were  voted  on  the  proposition  as  to  whether 
the  things  would  be  done  which  were  done; 
OQ  the  other  hand,  it  appears  from  the  record, 
from  the  minutes  of  the  purported  meetings, 
upon  which  defendants  In  error  rely,  that 
no  formal  vote  of  shares  was  ever  taken.  If 
the  meetings  w^ere  held,  and  the  motion  adopt- 
ed at  the  January  meeting,  which  the  min- 
utes show  was  adopted,  then  the  sale  of  the 
Zelma  Company's  interest  was  invalid,  be- 
cause It  was  made,  as  above  stated,  in  direct 
violation  of  the  motion. 

In  the  second  place,  the  contention  Is 
without  merit  under  the  law.  for  the  reason 
that  the  shares  whldi  It  is  claimed  were  pres- 
ent and  constituted  a  majority  of  shares 
were  void,  under  section  30,  article  0,  of 
the  Ctmstltutlon,  and  under  tbe  authority 


of  Lee  V.  Cameron,  109  Pac.  17,  wherein  this 
court,  in  an  opinion  by  Mr.  Justice  Balney, 
construed  secticm  39,  article  0,  ctf  the  Coostl- 
tutlon,  and  held : 

"Watered  stock,  or  fictitfously  paid-up  stock, 
Is  stock  which  is  issued  as  folly  paid>ap  stock, 
when  in  fact  the  whole  amount  of  the  par  value 
thereof  has  not  been  paid  into  the  tteasary  of 
tbe  company.  All  stoc^  whtdi  has  been  issued 
as  paid-up  stodc,  but  the  full  par  value  of  whldi 
has  not  been  paid  into  the  corporation  In  money 
or  money's  worth,  Is  watered  to  the  extent  that 
the  par  value  exceeds  the  value  actually  paid 
into  tbe  treasury.  Watered  stock  ts.  according- 
ly, stock  which  purports  to  represent,  bat  does 
not  represent,  in  good  faith,  money  paid  into  Qm 
treasury  of  the  company,  or  money's  worth 
actually  contributed  to  the  capital  of  the  con- 
cern, •  •  •  and. the  stock  so  issued  Is  void." 

Therefore  the  shares  which,  as  contended 
by  defeadants,  constituted  a  majority  of  the 
stock  of  the  corporation,  were  fictitious  and 
void  under  said  constitutional  provision,  and 
wiU  not  be  penhltted  to  be  voted  and  count- 
ed In  order  to  constitute  a  majority  of  stotdc, 
to  the  detriment  of  stockholders  who  have 
paid  par  value,  and  to  the  advantage  of  hold- 
ers oC  void  Bto*^  It  was  said  by  this 
court  In  Lee  Casmon: 

"This  providoD  of  oor  Constitution  was  In- 
tended by  its  framers  and  the  peoide  who  adopt- 
ed It  to  prevent  the  Imance  by  corporations  of 
'watered  or  fictitioasly  paid-up  stock.' 

[I]  It  is  also  contended  by  defendants  In 
error  that  the  contract  of  fflnployment  be- 
tween plaintiffs  and  their  attorneys,  Twyford 
&  Smith,  attorneys  at  the  trial  below,  was 
champertous.  and  that  the  action  therefore 
is  not  maintainable  by  plaintiffs,  and  that 
the  judgment  of  the  trial  court  should  be 
affirmed.  At  any  rate  the  effect  of  sustaining 
such  contention  would  be  to  affirm  the  judg- 
ment; but  this  auction  was  not  decided  by 
the  court  b^ow,  and  is  not  appealed  from. 
The  plaintiffs  below  are  plaintiffs  In  errw 
here,  and  have  not  aj^tealed  from  tbe  Judg- 
ment rendered  upon  this  Issue;  the  issue 
was  not  pleaded  In  the  trial  court,  nor 
plaintiffs  given  an  opportunity  to  meet  such 
issue  nor  the  trial  court  given  an  <^portunlty 
to  decide  such  Issue,  and  canuot  be  raised 
for  the  first  time  here.  Hence  it  is  not  neces- 
sary to  decide  whether  such  contract  is 
champertous,  nor  whether,  if  it  be  champer- 
tous, the  defendants  would  be  permitted  to 
defend  against  trandnlent  conveyances  upon 
this  ground. 

[S-11]  It  Is  also  argued  by  defendants  In 
error  that  the  judgment  should  be  sustained 
because  of  the  interest  of  Innocent  investors 
in  the  stock  of  the  Nemo  Oil  Company,  but  It 
does  not  appear  firom  the  record  that  any  per- 
son not  already  a  stockholder  In  tbe  Nemo 
Oil  Company  bought  It  after  tbe  assignment 
to  the  Nemo  Oil  Company  by  the  Houghtons 
of  the  first  one-half  Interest  in  the  Zelma 
Company's  lease.    On  tbe  contrary.  It  ap- 


Digitized  by 


144 


1S4  PACIFIC 


REPORTER 


(Okl. 


pears  from  the  record  that  all  of  the  stock- 
holders Id  the  Nemo  Oil  Company  par- 
chased  a  portion  or  all  of  their  stock  before 
the  Nemo  Oil  Company  acQutred  Us  firsf  one- 
half  Interest  In  the  Zelraa  Company's  lease; 
hence  this  contention  caunot  be  snstnlned. 

It  Is  also  contended  that  large"  amoants  of 
money  had  been  expended  by  the  Nemo  Oil 
Company  in  the  development  of  the  lease 
originally  owned  by  the  Zelma  Company,  and 
while  the  contention  that  $75,000  or  $80,000 
bad  been  spent  In  developing  such  lease 
Is  not  sustained  by  the  evidence,  yet  It  is 
possible  that  some  money  was  actuially  ex- 
pended by  the  Nemo  Oil  Company  In  develop- 
ing such  lease;  on  the  other  hand.  It  appears 
conclusively  that  a  very  considerable  amount 
of  oil  had  been  sold  off  of  said  lease  by  the 
Nemo  Oil  Company,  none  of  .which  amount 
was  accounted  for  to  the  Zelma  Company; 
hence,  if  any  amount  was  actually  expended 
by  the  Nemo  OH  Company  In  developing  said 
lease,  such  amount,  less  the  amount  of  oil 
sold  off  of  said  lease,  should  be  paid  back  to 
the  Nemo  Company  by  the  Zelma  Company. 
Tills  would  necessitate  an  accounting,  which 
should  have  been  granted  in  the  first  Instance 
by  the  trial  court. 

It  is  also  contended  that  the  Zelma  Com- 
pany, having  knowledge  of  the  transactions 
and  having  participated  In  tlie  profits  there- 
of, is  now  estopped  from  maintaining  this 
action  to  set  aside  the  instruments  of  assign- 
ment made  by  it.  We  are  unable  to  conceive 
of  the  foundation  upon  which  this  contentioa 
is  based,  except  that  the  trial  court  held  to 
this  effect,  though  In  so  holding  and  decid- 
ing it  fell  Into  grievous  error.  As  staged 
above,  there  was  not  a  transaction  made  nor 
a  step  taken  in  the  affairs  of  the  Zelma  Com- 
pany wherein  it  was  benefited  one  penny  by 
the  transaction,  nor  a  transaction  made  but 
the  Zelma  Company  sustained  a  detriment 
by  reason  thereof,  and  the  bona  fide  stock- 
holders. Including  these  plaintiffs  and  41 
others,  bore  the  burden  of  the  detriment. 
Besides,  the  court  erred,  further  by  holding 
this  to  be  a  suit  by  the  Zelma  C<mipany,  and 
by  holding  that  the  right  of  plaintiffs  to  re- 
cover rested  upon  the  same  grounds  with  the 
Zelma  Company's  right  to  recover. 

The  facts  are  that  these  plaintiffs  and  oth- 
er bona  fide  stockholders  knew  nothing  of  the 
conveyances  In  question,  they  were  unable 
to  get  access  to  the  books  of  the  company, 
they  employed  attorneys  and  went  to  the 
offices  of  the  company  for  the  purpose  of  ex- 
amining the  books,  and  found  that  they  had 
been  taken  away  by  President  Houghton,  and 
that  these  plaintiffs,  and  other  stockholders 
like  situated,  were  unable  to  get  the  Zelma 
Company  as  a  company  to  take  any  action  In 
the  premises.  The  affairs  of  the  company 
were  under  the  control  of  the  fraudulently 
acquired  majority  interest  in  the  stot^,  and  a 
few  stockholders^  Including  the  Houghtoas, 


who  had  control  of  this  fraudulently  ac- 
quired and  void  stock,  were  managing  the 
affairs  of  the  company  to  their  own  interest 
personally,  and  could  not  be  induced  to  bring 
suit  In  the  name  of  the  company  to  cancel 
conveyances,  which  they  had  fraudulently 
made  In  the  name  of  the  Zelma  Company, 
and  which  they  w«re  personally  bene- 
fited. 

These,  we  believe,  constitute  all  the  con- 
tentions made  by  defendants  in  error  which 
it  is  necessary  for  this  court  to  pass  upon. 
There  are  other  contentions  made — several 
others;  but  the  ccmclustons  we  have  herein 
reached  in  reference  to  the  matters  decided 
being  true,  such  contentloim  are  necessarily 
not  true. 

The  Judgment  of  the  trial  court  is  re- 
versed, and  the  court  Instructed  to  order  a 
proper  accounting  by  the  Nemo  Oil  Company 
of  the  profits  derived  from  the  lease  and  the 
money  expended  thereon,  and  to  render  Judg- 
ment in  accord  with  the  conduslons  Iier^ 
reached. 

AU  the  Justices  concur. 


LUSK  et  aL     BANDT.   (No.  9127.) 

(Supreme  Court  of  Oklahoma.   April  29.  1919. 
BeheaxiBg  Denied  Get.  7,  1919J  ' 

(BvtUbiM  ty  the  Court.} 

1.  Masteb  atsd  ssbvant  <t=325B(l)— Cask  bx 

PUlADINa  AND  EVIDENCE  WITHIN  FEDERAi; 
EHPLOTEBS'  LIABIUTT  ACT  CONTBOLUD 
THEBEBT. 

A  case  which  by  allegation  and  proof  ia. 
brought  within  Employers'  Liability  Act  April 
22,  1908,  c.  149,  35  Stat  65  (U.  S.  Com  p.  St. 
8S  8657-^6).  la  controlled  by  that  act  althouglL 
ita  pntvislons  may  not  have  been  referred  to  in 
express  terms  in  tlw  pleadings. 

2.  GOHUBBCK    «S»27(1.  7}— MA0TEB  AND  SEKV" 

ANT  «s»284a)>  28S(2),  289(15)  —  QuEsnon 
or  ABBUHED  BUK  AHD  cohtbibhtobt  neo- 
UOENCK  fOB  JURT. 
Where  a  common  carrier  by  railroad  white 
engaged  ia  interstate  commerce  maintains  at 
one  of  its  division  points  a  rouadhouse  and 
turntable,  where  its  engines  being  used  in  audi 
commerce  are  stored  in  such  roimdhouse,  and 
the  boilers  of  Buch  engines  are  washed  therein, 
or  on  tracks  adjacent  thereto,  and  such  engines 
are  turned  on  such  turntable,  hM: 

(a)  That  the  roundbouso  and  trades  adjacent 
thereto  and  the  turntable  ao  used  are  Inatru- 
mentaliticfl  used  by  the  railroad  in  interstate 
commerce^ 

(b)  That  an  employ^  of  the  railroad,  whose  du- 
ties were  to  wash  boilers  of  the  engines  of  the 
railroad  so  used  was,  while  in  the  discharge  of 
bis  duties  and  while  in  and  around  such  round- 
house and  on  the  premises  of  the  rvlroad  oom- 
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pan;  adjacsat  hereto  and  In  to  and  from 
hie  work  when  ordered  b7  the  foreman  of  bucIi 
roundhouse,  also  engaged  in  Interatate  commerce 
within  the  provisions  of  the  Elmployers*  Lia- 
biUt;  Act  of  Congress  of  April  22,  1908. 

(c)  Where  niit  Is  brought  hj  the  perscmal  rep- 
resentatives of  such  emplojd  against  the  reeeiv- 
en  of  the  railroad  company  and  the  petition  of 
tiic  plaintiff,  by  proper  allegatloiia  and  avn- 
ments,  aUeges  ttt  death  of  the  employ^,  and  al- 
leges that  faia  death  vas  approximately  caused 
by  the  failure  of  the  defendant  to  keep  its  tum- 
taUe  pit  lighted,  and  the  evidence  was  conflict- 
ing, tfaongh  there  was  evidence  reasonably  tend- 
ing to  sustain  the  allegations  of  the  plaintiff, 
the  trial  court  properly  overruled  the  demurrer 
of  the  defendant  to  the  evidence  of  the  plain- 
tiff and  the  defendant's  request  <or  a  peremptory 
instruction  and  properly  submitted  the  quee- 
tioTiB  of  assumed  risk  by  and  the  contributory 
negligence  of  the  deceased  to  the  jury,  as  well 
IS  the  question  of  whether  or  not  the  deceased 
WAS  engaged  in  interstate  commerce  at  the 
time  of  the  accident  resulting  in  his  death. 

[Ed.  yote.— For  other  definitions,  see  Words 
and  I*hn)8es,  Tirst  and  Second  Series  Inte^ 
state  Commerce.] 

5.  Uasteb  and  bbbtant  <^201(1}— AwtncF- 
noif  or  BUS  immB  nDsau.  ncpLOTBsa' 

IIABIUTT  ACT. 

Under  tiie  federal  Employers*  liability  Act 
(T.  S.  Comp.  St  H  8657-8605),  flie  law  of  as- 
sumption of  risk  is,  as  that  of  the  common  law 
ts  it  wdsted  prior  to  the  passage  of  said  act, 
except  where  the  common  carrier  violated  some 
statute  enacted  for  tiie  aafety  o<  employte.' 

4.  Uasteb  and  bebtant  ^=:p28S(1>— Assuup- 
noh  of  risk  question  fob  jubt. 
On  the  issue  of  assumpdoa  of  risk  by  a 
servant  who  has  sustained  injuries,  where  the 
evidence  ia  harmonious  and  consistent  and  the 
drcumstaoces  are  such  that  all  reasonable  men 
must  reach  the  aame  conclusion^  the  question 
wheOier  the  plaintiff  assumed  the  risk  is  one 
of  law  for  the  determination  of  the  court ;  but 
where  the  facts  are  controverted*  or  are  such 
that  different  inferences  may  be  drawn  there- 
from, the  queetion  as  to  the  assumption  of  the 
risk  should  be  submitted  to  the  jury  under 
proper  Sutnietions  from  the  eoorL 

6.  Masteb  and  sebvant  ^s>204(1)  —  Whbn 

BIBK  ABSUIIBD  UNDEB  IXDEBAI.  BlfFI^rEBS' 
KJABILITT  ACT. 

Under  the  federal  Employers*  Idability  Act 
(Act  April  22,  1908,  c.  149.  35  Stat.  66  [U.  S. 
Comp,  St.  if  86S7-866S]>.  the  servant  assumea 
all  the  riaks  of  his  employment  which  are  known 
to  him.  or  which  could  have  been  known  by  the 
neretse  of  ordinary  care  of  a  person  of  reasona- 
ble prudence  and  diligence  in  like  circumscanc- 
t*.  Risks  not  naturally  incident  to  the  occn- 
potion.  but  which  arise  from  the  negligence  of 
the  master,  are  not  assumed  by  the  servant  un- 
til he  becomes  aware  of  auch  negligence  and  of 
the  riaka  arisinf  therefrom,  unless  the  negligcoce 
or  risk  are  mo  apparent  and  obvious  that  an  or- 
dhiary  and  careful  person  would  observe  the 
one  and  appreciate  the  other. 
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6.  Masteb  and  bbbvaitt  ^a>296Cl}-iAaBincF- 

TION  or  BISK  QUBSTIOH  FOB  JUBT  UHDSB  TBI 

ETIDENCB. 

Evidence  examined,  and  helA,  that  under  the 
facts  of  this  case  the  question  of  assumption  of 
risk  was  pn^eriy  lutHnltted  to  the  Jury. 

7.  Appeai,  and  xebob  «»1001(D  —  Whxbb 

ETIDENCB  BUBTAinS  TBBDICT  IX  tFIU.  HOT  BB 

distubbbd. 
In  a  civil  action  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  preju- 
dicial errors  of  law  are  shown  in  tiie  instruc- 
tions  of  the  court,  or  its  ruling  on  law  questions 
presented  during  the  trial,  the  verdict  and  find- 
ing of  the  jury  will  not  be  disturbed  on  appeaL 

8.  Tbial  «=9260(1)— Refusal  of  bbquebikd 

INSTBUCTIONS  EITHEB  ERBOnSOCS  OB  BEPEII- 

TION8  OF  0THBB8  PROPEE. 
Requested  instructionB  of  the  defendant, 
which  were  refused  by  the  trial  court,  exam- 
ined, and  Aeld,  that  in  each  instance  die  in- 
stractiona  either  failed  to  state  the  question  of 
law  involved  correctly,  or  that  the  same  was 
properly  submitted  to  the  jury  by  the  trial  court* 
and  that  therefore  the  refusal  of  the  court  to 
give  such  requested  InstructioiiB  waa  not  preju- 
dicial error. 

fAddi^onoI  Syllabtu  by  Editorial  Staff.} 

9.  Death  <t=>109  —  Vebdict  undeb  fbdbbai. 

EMPLOTERS'    UABILTIT    ACT  APPOBTrONINO 

TIIE  DAUAGES  PROPER. 
In  an  action  under  the  federal  Employers' 
Liability  Act  of  April  22,  1903  (U.  S.  Comp. 
St  5S  8657-8065).  for  negligent  death,  the  court 
may  receive  a  verdict  apportioning  the  dam- 
ages among  the  beneficiaries. 

Error  from  Dlatrict  Court,  Pontotoc  Coun- 
ty;  J.  W.  Bolen,  Judge. 

Action  by  Francis  Bandy,  n6e  Francis 
Jones,  administratrix  of  the  estate  of  Clay 
Jones,  deceased,  againat  James  W.  Lusb  and 
otbers,  secelvers  of  the  St,  Louis  &  San  Fran- 
cisco Railroad  Company.  Verdict  and  judg- 
ment for  plaintiff,  modon  for  new  trial 
overraled,  and  defendants  bring  error.  Af- 
firmed. 

W.  F.  Evans,  of  St  Lonls.  Ma.  IL  A.  Kleln- 
schmldt,  of  Oklah(xna  City,  and  Jonea  ft 
Foster,  of  Mnakogee,  for  ^idutlffs  In  error. 
Robt.  Wlmblsh  and  W.  O.  Doncui,  both  of 
Ada,  for  defendant  In  error, 

JOHNSON,  J.  This  action  was  commenc- 
ed on  the  23d  day  of  December,  191S,  In  the 
district  court  of  I*ontotoc  county,  by  plain- 
tiff, imder  the  name  of  Francis  Jones,  as 
administratrix  of  the  estate  of  Clay  Jones, 
deceased,  to  recover  of  the  defendants  dam- 
ages for  the  alleged  wrongful  death  of  the 
said  Clay  Jtmes.  The  action  was  Instituted 
under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908.  c.  149,  35  Stat.  6S  [U.  S. 
Corfip.  St.  SS  8057-8665]).   The  petition,  ei- 
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elusive  of  caption  and  fonnal  allegations,  is 
as  follows: 

"ThAt  di«  defendants  are  the  duly  appointed, 
qualified,  and  acting  receivers  of  the  St.  Lonis 
ft  Saa  Francisco  Railroad  Company,  a  corpora- 
tion, and  that  said  receivership  is  pending  in  the 
District  Court  of  the  United  States  for  the  Eas- 
tern Division  of  the  Eastern  District  Conrt  of 
the  State  of  MiBsouri,  and  as  such  receivers  the 
defendants  are  in  charge  of  the  property  of  said 
railroad  company,  said  property  consiflting, 
among  other  things,  of  railroads,  cars,  stations, 
shops,  Tonndhooses,  turntables,  engines,  etc. 
That  said  mMiivers  are  operating  said  railroad, 
a  line  of  "which  passes  through  the  state  of  Ok- 
lahoma in  the  county  of  Pontotoc,  and  a  line  of 
which  extends  from  Denlson  in  the  state  of  Tex- 
as, to  the  city  of  Sapulpa,  In  the  state  of  Ok- 
lahoma, and  from  the  city  of  Sapulpa  in  the 
state  of  Oklahoma,  to  the  city  of  Monett  in  the 
state  ot  Missonri,  and  tliat  tiiere  are  agmts  ot 
the  de&ndaats  In  Pontotoc  county  upon  vhidi 
■errice  of  sumnuHis  may  be  had. 

"Sectmd.  Plaintifl  farther  alleges  that  here- 
tofore, to  wit,  on  the  3d  day  of  November,  1915, 
tiie  plaintiEPB  decedent.  Clay  Jones,  was  in  the 
employ  of  the  defendants  receivers  in  the  capaci- 
ty of  a  workman  and  boiler  washer  in  the  town 
of  Francis,  state  of  Oklahoma;  that  on  said 
day  and  date,  and  for  some  time  prior  thereto, 
the  said  decedent  was  engaged  as  a  boiler  wash- 
er in  washing  bollen  at  engines  belonging  to 
the  defendants  receivers,  which  said  engines 
were  used  by  the  defendants  in  both  interstate 
and  intrastate  commerce  and  traffic  from  the 
town  of  Francis,  state  of  Oklahoma,  to  the  town 
of  Denlson,  sute  of  Texas,  and  points  within 
the  state  of  Missouri  slong  defendants*  line  of 
railroad,  said  p^ts  being  to  tliis  plaintiff  un- 
known. 

"Third.  Plaintiff  further  alleges  tluit  while 
said  decedttit  was  so  employed  ss  herdnbefbre 
set  out  in  paragraph  2  of  tiiis  petition,  and  for 
a  long  time  prior  tiiereto,  the  defendants  receiv- 
ers owned  and  operated  In  their  yards  at  Frau- 
ds, OkL,  a  turntable;  that  said  turntable  was 
used  and  operated  by  the  defendants  for  the 
porpcMe  of  turning  defendants'  engines,  which 
said  engines  were  used  by  the  defendants  re- 
ceivers in  transporting  freight  and  passenger 
cars  tr<m  the  town  of  Deidson,  to  the  town 
of  Frands,  and  from  the  town  of  Frauds  to 
the  town  of  Denlson,  and  to  other  points  both 
north  and  south  of  the  town  of  Frands,  which 
points  are  to  this  plaintiff  unknown. 

"Fourth.  Plaintiff  further  alleges  that  it  was 
the  duty  of  her  decedent,  Clay  Jones,  to  work 

 hours  a  day  for  the  defendants,  and  that 

his  day's  work  terminated  at  7  o'dock  in  the 
evening,  and  under  tiie  rules  and  regulations 
prescribed  by  the  defendants,  tbdr  agents,  serv- 
ants, and  employes,  who  had  supervision  of  said 
decedent,  it  was  the  duty  of  said  decedent .  to 
report  to  one  of  the  defendants'  agents,  serv- 
ants, and  employ&s  and  to  'register  ofT  for  the 
day's  work;  that  said  decedent  bad  been  ac- 
customed to  making  such  report  and  'r^ibter 
off"  on  each  and  every  day  that  he  worked  for 
a  long  time  prior  to  the  3d  day  of  November, 
1»15. 

"Fifth.  Plaintiff  further  alleges  that  on  the 
said  8d  day  of  November.  1915,  at  about  the 
hour  of  7  o'clock,  said  decedent  had,  during 
all  said  8d  day  of  November,  1915,  been  at  work  I 
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In  tiie  roundhouse  w  engine  house  washing  boil- 
ers of  engines  belonging  to  the  defendsnts ;  said 
engines  having  on  saM  Sd  day  of  November, 
1916,  and  a  few  days  prior  thereto,  been  used 
by  defendants  in  transporting  its  trains  and 
cars  from  Frauds,  OfcL,  to  Denison,'  Tex.,  and 
from  Daiisen,  Tex.,  to  Francis,  OkL,  and  it 
was  contemplated  by  defendants,  their  agents, 
servants,  and  employes  to  i^ain  use  said  en- 
gines for  the  purpose  of  transporting  and  pulliuff 
its  trains  from  Frauds,  Okl.,  to  Denison,  Tex., 
and  from  Denison,  Tex.,  to  Frauds,  OU.;  and 
that  ssid  night  wss  very  dai^,  and  that  plfun- 
tiff's  decedent,  upon  leaving  said  enginehouse, 
fell  into  the  pit  in  which  ssid  turntable  waa 
located*  striking  his  head  against  the  cement 
floor  or  botbHU  ct  said  pit,  fracturing  Us  sknll 
and  breaking  his  nedc,  from  whidi  wounds  said 
decedent  thui  and  tiiere  instantly  died.  Plain- 
tiff further  alleges  that  a  short  time  prior  to 
7  o'dock,  the  time  prior  to  wiiich  decedent  was 
required  to  'register  off*  for  the  day,  one  tii 
the  agents,  servants,  and  employes  of  the  de- 
fendants receivers  notified  miA  decedent  that 
be  would  be  required  to  return  after  supper  and 
do  extra  woA  in  his  cqwdty  ss  a  boiler  wadicr 
for  said  defendants. 

"Sixth.  Plaintifl  alleiea  tiiat  said  tamtabl* 
was  situated  north  and  east  of  the  engine  bouse 
or  place  where  ssid  decedent  was  required  to 
work,  and  about  20  f^  therefrom,  and  that  it 
was  necessary  for  said  decedent  to  pass  around 
and  near  said  turntable  In  performing  his  du- 
ties and  especially  ta  going  to  the  place  where 
he  was  required  by  defendants  to  ^tgktet  ofP 
from  the  day's  work. 

"Seventh.  That  the  defendants  receivers,  HicSx 
agents,  servants,  and  employ^  well  knew  that 
tiie  said  turntable  and  the  pit  in  whidi  the 
same  was  dtuated  was  a  dai^eroas  place,  and 
that  all  the  defendants  agents,  servants,  and 
employes  engagted^n  woric  aindler  to  the  work 
that  said  decedent  was  engaged  in  necessarily 
had  to  pass  about,  around,  and  near  the  said 
turntable,  all  of  which  was  known  to  the  de- 
fendants recdvers,  tbdr  agents  and  emplosr^, 
and  that  said  defendants  receivers,  their 
agents,  servants,  and  employ^  vrere  guilty 
of  gross  neglect  towards  its  workmen,  and 
especially  toward  said  decedent,  in  failing  to 
keep  and  maintain  any  lighta  ot  any  character 
in  or  about  said  turntable,  and  In  or  about  the 
pit  in  which  said  turntable  was  dtuated,  and 
that  said  neglect  was  the  Immediate  and  proxi- 
mate cause  of  said  decedent  falling  into  said  pit, 
and  was  the  Immediate  and  proximate  cause  of 
his  death. 

"Eighth.  Plaintiff  further  alleges  that  said 
decedent  was  comparativdy  a  yfnmg  emu,  be- 
ing at  the  time  of  his  deaUi  about  87  years  of 
age  and  capable  of  earning  the  sum  of  $2JiO 
per  day  by  his  labors ;  that  he  was  attentive  ta 
his  work  and  reasonably  expected  to  become 
more  effident  in  his  services  and  to  earn  greater 
sums  of  money  per  day ;  and  that  said  decedent 
was  a  strong,  healthy  man,  and  with  a  reasona- 
ble expectancy  of  living  to  an  old  age,  to  wit, 
the  age  of  74  years. 

"Ninth.  Plaintiff  further  alleges  tiiat  this 
plaintiff,  administratrix,  is  the  surviving  wife  of 
said  decedent,  and  hfyrtie,  about  the  age  of  12 
years,  Alger,  about  the  age  of  9  years,  and  Scott, 
about  the  age  of  &  years,  and  Ofwl,  of  sbout  the 
.  age  of  IB  months,  are  the  surviving  children  of 
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this  plaintiff  and' said  decedent,  and  that  Ae  diil- 
dren  and  this  plaintttf  are  the  aole  and  only  sur- 
Tiving  faein  at  law  of  said  decedent,  and  that 
the  said  decedent  amtriboted  his  eamlnga  to  the 
nipport  and  malntwanoe  ^  thia  plaintiff  and 
said  chlHren,  and  woidd  have  continued  to  have 
contributed  to  ttkdr  aupp^ort  for  and  during  the 
balance  of  hia  life. 

"Tenth.  Plaintiff  alleges  that  by  reason  of  the 
acts  and  injuries  and  negligence  of  said  defend- 
ants receivers,  their  agents,  servants,  and  em- 
ployes, this  plaintiff  and  her  said  children  have 
been  danuiged  in  the  actaal  aom  of  $26,000. 

"Wherefore,  p rem! sea  considered,  plaintiff 
pnjM  that  said  defendanta  and  each  of  them  be 
cited  to  answer  this  petition,  and,  on  final  hoar- 
ing  hereof,  th&t  she  as  administratrix  have  Judg- 
ment for  the  sum  of  $25,000  for  the  use  of  her- 
self individually  and  her  said  children,  Myrtle, 
Alger,  Scott,  and  Opal,  and  that  said  judgment 
be  dedared  a  lien  upon  the  property  and  funds 
of  the  St  Louis  &  San  Francisco  Railroad  Oooi- 
pany,  a  corporation,  which  may  be  in  the  hands 
of  the  defendants  receivers,  and  tibat  the  same 
be  eatabliflbed  as  a  claim  againat  aaid  property 
ud  money,  and  for  midi  other  relief  to  vhl<^ 
she  ma7  show-  henelf  entitled,  vbether  li^  law 
or  equity." 

Thereafter,  to  wit,  on  October  2,  1916,  the 
defendants  filed  their  answer  to  said  peti- 
tion, which  answra  presented  the  following 
defenses,  to  wit; 

First.  General  denial. 

Second.  Special  denial  of  n^Iigence,  and 
allegation  that  the  death  of  said  Intestate 
was  caused  solely  and  entirely  by  bis  own 
negligence  and  want  of  care. 

Third.  Contributory  negligence. 

Fourth  and  fifth.  Assumption  of  risk. 

On  November  10,  1916,  plaintiff  filed  ber 
reply,*  consisting  of  general  dailal  Ot  new 
matter  alleged  In  the  answer. 

The  cause  having  been  submitted  to  the 
jury,  they  returned  into  court  the  following 
rerdlct,  to  wit: 

**We  Ae  jury  drawn.  Inpanded  and  sworn  In 
the  above-entitied  cause,  do  upon  our  oaths  find 
for  the  plaintiff  and  assess  the  damages: 

For  PnnclB  Bandy,  tormerly  Jones.....  |  SOO  00 

For  Myrtle  Jones  ttw  sum  ol   1,000  OO 

for  Atger  Jones  the  sum  <jt  1,100  CO 

For  Scott  Jones  ttw  nm  of  1,«0  00 

Vm  Opal  Jeofli  the  sum  oC  LWO  00 


|6,flD0  00 

*W.  C,  Sjbo,  Foreman." 

Thereafter,  on  the  let  day  of  December, 
1916,  and  within  three  days  after  the  ren- 
dition of  this  verdict,  the  defendants  filed 
in  said  cause  their  motton  for  new  trial, 
whldi  said  motion  was  by  the  court  overrul- 
ed, and  defieudants  ^cepted.  Thereupon 
case-made  was  duly  prepared,  served,  and 
settled  as  required  law,  and  the  cause 
was  bronght  to  this  court  for  review  by  pe- 
tition In  error.  The  errors  relied  upon  ere 
IS  follows: 

First.  The  court  erred  In  overruling  de- 
ftedanta*  dantnrer  to  xriialntUTB  evidence. 
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Second.  The  court  erred  In  overruling  de- 
fendants' motion  for  peremptory  Instructions. 

Third.  The  court  erred  In  refusing  to  give 
to  the  jury  the  several  written  Instructions 
requested  by  defendants  and  in  refusing  to 
give  each  of  said  Instructions  separately  and 
severally. 

Fourth.  The  court  erred  In  giving  to  the 
Jury  the  several  instructions  to  which  de- 
fendants excepted  at  the  time  and  In  giving 
each  of  said  InstmctloDS  separately  and  sev- 
erally. 

Fifth.  The  court  erred  In  receiving  the 
verdict  of  the  jury  apportioning  the  dam- 
ages among  the  widow  and  minor  children. 

Sixth.  The  court  erred  In  rendering  judg- 
ment on  the  verdict  of  the  jury  and  In  ren- 
dering separate  Judgm^ts  In  fiivor  of  the 
widow  and  minor  phlldren. 

Seventh.  The  court  erred  In  overniUng  the 
defendants'  motion  for  a  new  trial. 

[i]  The  testlmimy  Invthls  case  shows,  In 
substance  that  the  railway  company  at  the 
time  of  the  aoddent,  and  tm  a  number  of 
ynrs  primr  tttereto,  maintained  a  division  at 
the  town  of  Franda,  OU.,  where  the  aod- 
dent occurred,  at  whlcOk  It  maintained  and 
used,  as  fttcUltlas  and  Instrum^talltles  In 
operating  Its  trains,  a  roundhouse,  turntable, 
and  nnmerons  tracks  for  the  handling  of  its 
looomotiTes,  and  that  engines  coming  from 
the  north  and  south,  respectively,  were  dis- 
connected from  tlie  trains  and  stored  In  the 
said  roundhouse  and  tracks  and  then  others 
sent  from  said  roundhouse  and  tracks  to  be 
used  In  plape  of  the  one  stored,  and  that  said 
Hue  of  railway  extended  from  the  town  of 
Frands,  Okl.,  south  to  Denlson,  Tex.,  and 
points  further  on  in  the  state  of  Texas,  and 
from  Francis,  Okl.,  north  to  Monett,  In  the 
state  of  Missouri,  and  other  destinations 
north  and  beyond  Monett,  and  that  the  de- 
ceased had  been  an  employe  of  the  said  rail* 
way  company  at  Francis,  Okl.,  for  about  two 
years  prior  to  the  accident  which  resulted  In 
his  death,  in  the  capacity  of  boiler  washer. 
For  about  one  year  after  he  began  working 
for  the  company,  he  was  on  the  night  shift, 
and  that  about  one  year  prior  to  the  accident 
he  had  been  upon  the  day  shift,  and  that 
while  upon  the  day  shift  he  worked  elevoi 
hours,  beginning  at  6  a.  m.  and  quitting  at  7 
p.  m.,  and  that  the  company  had  Installed  In 
a  room  adjoining  the  roundhouse  a  clock 
where  employes  were  required  to  ref^ster  on 
coming  on  duty  and  going  off  duty;  that  the 
deceased  on  the  2d  day  of  November,  1915, 
the  date  of  the  accident,  registered  as  fol- 
lows; Morning,  In,  6:41,  out,  12:02,  after- 
noon. In,  12:41,  out,  7K)7.  His  time  card  for 
that  day  also  shows,  hours,  11,  amount,  $2.00, 
and  bears  the  Indorsement:  "Elxamlned  and 
distribution  Is  correct  J.  H.  Hucklns,  Fore- 
man." 

J.  H.  Hut^Ins,  foreman  of  the  roundhouse, 
testifled: 
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"Last  time  I  saw  liim  on  the  2d,  night  of  the 
2d,  when  found  him  next  morning,  morning  of 
the  3d,  and  he  nnd  I  put  a  switch  engine  out 
togfther  about  5:03  p.  m.  I  handled  the  engine 
and  he  held  the  table  for  me,  and  we  went  to  the 
coal  shed  and  got  some  coal,  and  bade  to  the 
water  tank,  and  he  taken  water  on  the  engine, 
and  he  throwcd  .the  switch  for  me,  and  I  ba(^ 
out  on  what  was  called  the  out-bound  track 
aft?r  this  engine  was  set  out  for  night  service. 
I  nover  saw  htm  any  more  after  that  until  next 
morning.  I  told  him  after  we  got  through  with 
this  switch  engine  that  I  wanted  him  to  come 
back  and  wash  the  pile  driver  that  was  coming 
in  off  the  road  for  a  washout,  bat  we  would  call 
him  when  the  pile  driver  got  in,  that  I  did  not 
kaow  what  time  th^  would  get  in.  might  be  12 
<^clDGk  and  might  be  1  o'clock.  PId  not  have 
him  cal1f>d  for  that  work,  but  told  Mr.  Johnson, 
the  night  forcmRn,  about  what  I  told  the  de- 
ceased about  8:30  or  9  o'clock,  and  told  him  to 
have  deceased  called." 

S.  C.  JolmsoD,  nl^t  foreman,  testUIed: 

That  the  deceased  Was  supposed  to  work  in 
the  roundhouse  and  b;  the  side  thereof.  Once 
In  a  while  they  washed  boilers  by  the  side  of 
the  roundhouse  over  by  the  old  rip  track.  Saw 
deceased  about  7  p.  m.  in  the  clock  room ;  seem- 
ed to  be  checking  out.  The  foreman  told  me 
aboat  7 :1S  or  7:20  the  deceased  would  be  back 
that  ni^t  to  wash  Uie  pile  driver  boiler;  sup- 
pose the  deceased  was  then  out  around  the 
roundhouse.  He  told  me  he  was  coming  hade  to 
wash  the  pile  driver  boiler.  "  I  said,  "All  right." 
The  last  time  I  saw  him  was  shout  9  o'dock. 
About  that  time  he  went  out  the  west  door  of 
the  roundhouse.  The  pile  driver  came  in  some- 
thing like  9  o'dock.  The  deceased  was  there 
then.  Did  not  give  him  any  instructions  about 
waahing  the  i^e  driver  and  never  did  have  him 
called  for  It  I  did  not  have  him  wash  it,  be- 
cause I  thonght  he  wac  drinking.  That  he 
(Johnwni)  and  hia  hroUier  washed  the  pile  driver. 

This  was  contradicted  hr  Bfarrln  Johnson, 

who  said: 

He  and  Bob  Scoggins  washed  it  about  11  or 
12  o*do<^;  that  they  used  torches  for  light, 
which  they  got  in  the  storehouse  where  they 
kept  them  for  jise  by  employes ;  that  there  were 
no  lights  on  the  turntable  that  night;  the  pile 
driver  was  on  the  old  rip  track;  used  a  hose 
that  was  connected  to  fountain  No.  1  inside  the 
roundhouse  through  a  window  on  east  side  about 
10  steps  to  where  the  pUe  driver  stood,  w  hard- 
ly so  far.  It  was  about  20  steps  from  an  oil 
lamp  on  a  post,  which  tight  sometimes  burned 
and  sometimes  did  not,  but  could  not  get  light 
from  it  if  It  had  been  burning.  We  used  torches 
for  light.  Was  dark  around  the  roundhouse  be- 
fore I  went  to  work.  The  storeroom,  with  the 
clock  room  in  controversy,  was  at  the  southeast 
corner  of  the  roundhouse. 

The  evidence  places  the  deceased  going  out 
of  tba  west  door  of  the  roundhouse  at  about 
8  o'dock  at  night  after  the  pile  driver  was  in 
and  set  on  the  old  rip  track  east  of  the  round- 
house about  10  steps,  or  ma^ie  lees^  and 
about  20  steps  southeast  of  the  turntable 
and  pit.  which  was  not  lighted,  and  it  was 
dark  in  and  around  there,   ^le  turntable 


was  20  feet  nortli  of  tba  roundhouse.  There 
were  four  tracks  from  the  turntable  into  the 
roundhouse,  six  north  and  west  thereof,  one 
east  If  the  deceased  had  started  fnmi  the 
point  where  last  seen  alive  to  bis  house,  north 
and  east  his  route  lay  northwest  over  the 
tracks  from  the  turntable,  and  the  distance 
from  where  bis  dead  body  was  found  in  the 
pit  would  vary  from,  say,  SO  to  100  feet  If 
he  were  going  from  that  point  to  dock  and 
storeroom  to  begin  his  work,  his  route  would 
be  around  between  the  roundhouse  and  turn- 
table over  the  tracks  to  the  west  side  of  the 
roundhouse.  The  Jury  was  warranted  from 
the  evidence  to  draw  either  inference. 

The  testimony  showed  that  the  railway 
company's  turntable  was  situated  about  20 
feet  east  from  the  east  side  of  its  round- 
house; that  there  were  four  tracks  leading 
from  the  turntable  into  the  roundhouse,  one 
track  leading  from  the  turntable  ta  the  east 
of  the  roundhouse,  six  tracks  leading  from 
the  turntable  north  and  west  therefrom,  and 
some  four  tracks  leading  from  the  east  on  p) 
the  turutable;  that  the  turntable  revolved  in 
a  pit  varying  in  depth  from  alMUt  S  feet  at 
the  edge  thereof,  to  6^  feet  at  the  center 
thereof,  and  the  same  was  built  of  concrete 
and  it  had  a  solid  concrete  bottom ;  that  the 
deceased  was  seen  alive  by  the  witnesses  at 
about  9  o'dock  p.  m.  on  November  2d,  and 
was  at  the  time  la  and  around  the  round- 
house, and  eepecfally  the  clods  room  thereof, 
which  room  was  at  the  southwest  comer  of 
the  roundhouse,  which  had  a  door  that  open- 
ed to  the  south;  that  there  were  two  doors 
entering  the  roundhonse,  one  of  which  was 
near  the  northwest  oomer  and  the  other  near 
the  southwest  comer;  that  the  rip  track,  op- 
«i  whldi  the  pile  drivor  engine  was  set  far 
the  purpose  of  having  its  boiler  washed,  was 
about  20  feet  south  of  the  roundhouse,  and 
where  the  engine  set  at  the  time  was  a  little 
to  the  southeast  of  the  doors  <tf  the  clock 
room  and  the  roundhouse ;  that  the  deceased 
lived  some  distance  northeast  from  the  round- 
house; and  that  his  route  home  •wna  from 
the  northwest  door  of  the  roundhonse  in  a 
northeasterly  direction,  and  in  going  to  and 
from  his  home  to  the  roundhonse  would  aot 
be  required  to  pass  aver  bat  one  or  two  of 
the  tracks  of  Ote  railway  company,  and  would 
Intersect  a  public  traveled  road  about  150 
feet  north  of  the  turntable,  and  at  which 
point  his  hat  was  found  at  about  6:30  of  the 
morning  of  November  3d,  and  his  body  was 
found  in  the  pit  near  the  north  edge  thereof 
and  about  150  feet  from  where  hU  hat  was 
found.  He  was  dead,  his  neck  having  been 
broken  and  his  sknU  fractured,  and  there  waa 
a  pool  of  blood  near  his  head. 

This  testimony  was  very  much  in  conflict  aa 
to  whether  or  not  the  premises  in  and  around 
the  company's  turntable  and  tracks  lending 
thereto  were  kept  lighted  in  the  nighttime, 
and  e^tedolly  on  tlie  night  of  Oie  2d  of  No- 
vember, some  of  the  witnesses  testifying  that 
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on  tbat  occaston  tibere  were  no  ligbtt  to  tbe 
turntable,  and  ibad  not  been  for  several 
months  prior  thereto;  tbat  sometimes  an  oU 
lamp  was  kept  burning:  and  sometimes  two, 
neither  of  wblcb  were  snfflclent  to  light  the 
tomtnble  Itself  and  the  tracks  sorronndlng; 
tbat  frequently  neither  light  was  kept  burn- 
ing; that  nnmerons  trains  arrived  in  the 
nighttime  from  the  north  and  south,  engines 
were  changed,  and  boilers  washed.  While 
other  witnesses  testified  that  the  premises 
were  kept  lighted  at  all  times  In  the  night, 
and  were  so  lighted  In  the  night  of  Novem- 
ber 2d. 

The  witness  Homer  Kelloeff  testified  that 
tbe  deceased  woiited  <<m  several  oigines, 
wadilng  the  boilers  on  Qie  date  of  his  death, 
and  that  about  6  p.  m.  of  said  day  he  assisted 
tbe  deceased  in  handling  a  passenger  oigine; 
the  deceased  (Aianglng  tbe  water,  and  be 
(Keltogg}  building  the  fire  therein.  / 

The  witness  Marvin  Johnson  testified  that 
he  and  one  Bob  Scoggina  washed  tbe  boiler 
of  the  pile  driver  on  the  night  of  Movonber 
2d,  at  about  11  or  12  o'clock;  that  the  de- 
ceased did  not  assist  th&ca ;  tbat  there  were 
no  lights  at  the  turntable  or  when  they 
washed  the  boiler,  for  they  used  torches  to 
famish  them  light;  tbat  he  worked  on  the 
night  shift ;  that  wben  they  washed  the  boil- 
er of  the  pUe  driver  it  was  setting  on  the  old 
ilp  trad:  on  the  east  side  of  the  roundbousc^ 
about  10  steps  tber^run;  tbat  it  was  tbe 
custom  of  the  boys  wwking  on  tbe  nli;ht  shift 
to  knock  around  over  the  roundhouse  grounds 
and  tomtable;  and  that  no  objections  were 
ever  made  by  the  foreman  or  the  map  In 
diarge.  The  same  condition  bad  existed  for 
three  or  fbnr  montbs  prior  to  tbe  acddent. 

Barn^  Bernard,  an  employ^  of  the  railway 
company,  testified  that  tbe  pile  driver  In 
question  was  used  Id  driving  idling  Out  on 
the  Frtsoo  road,  of  tbe  branch  line  running 
fn»n  Denlaon,  Xex.,  to  Sapulpa,  Okl.;  that 
tbe  tracks  were  used  fbr  the  transportation 
of  frefgbt  and  passuigers  over  tbe  country 
from  points  both  wlUiin  and  without  the 
stat&  He  testified  tbat  the  engine  Na  1247 
was  handled  by  the  deceased  oa  the  day  pre* 
ceding  hla  deatb;  that  It  came  from  the 
sooth  going  north,  and  pulled  21  loads  and  a 
caboose ;  and  that  the  loads  came  from  Hu- 
go, and  some  from  Sherman,  and  they  were 
going  to  St.  Louis,  and  they  started  from 
^ernun  on  tbat  day;  also^  he  handled  ai- 
glne  Ko.  3704,  which  was  a  swltcb  engine^  and 
It  hauled  all  of  aforesaid  cars  brought  in  by 
engine  Na  1247 ;  that  engine  No.  628  was  the 
en  pine  'that  was  set  in  f6r  tbat  night,  and 
took  out  the  pile  drl^  the  next  morning. 

J.  T.  Bryant,  an  onpIoyC  of  tbe  railway 
company,  testified  that  he  was  an  engine  wip- 
er ;  that  he  knew  the  deceased;  and  that  the 
deceased  washed  tbe  bolter  of  engine  Na 
3704  that  evening. 

Tbe  defendants'  third  and  fourth  asslgn- 
moits  of  error,  are  that  the  court  erred  In  re- 
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fusing  to  ^ve  certain  requested  Instructions 
and  in  giving  instructions  to  wbicli  tbe  de- 
fendants objected  and  excepted  at  tbe  time, 
which  assignments  will  be  here  considered  to- 
gether. 

We  find  that  the  defendants'  requested  in- 
stnK^ns  which  were  refused  by  the  court 
and  excepted  to  by  tbe  defmdants,  1  to  8,  in- 
dosive,  in  effect  requested  that  the  court 
charge  the  burden  ol  proof  upCMi  tbe  plaintiff 
to  establish  all  material  allegations  in  her 
petition,  including  the  allegation  that  both 
tbe  railway  company  and  tbe  deceased  wei« 
engaged  In  interstate  conmerce  at  the  time 
of  tbe  accident  complained  o^  by  a  preptm- 
derance  of  the  evidence,  and  while  said  re- 
quested Instructions  substantially,  for  the 
most  part,  correctly  stated  the  law,  and  were 
called  tor  by  tbe  pleadings  and  evidoice  la 
the  case,  yet  we  find  that  tbe  court  covered 
the  points  by  bis  instrnctlons  to  the  Jury, 
and  hence,  under  tbe  decisions  of  this  court, 
no  reversible  error  was  committed  In  refus- 
ing to  give  the  requested  instructlonB  in  the 
form  asked  by  tbe  defendants. 

[1]  From  an  examination  of  the  record  we 
think  that,  by  both  the  allegations  and  proof 
in  this  case,  it  is  clear  tbat  the  same  is 
brought  within  the  provisions  of  tbe  act  as 
hereinafter  quoted,  and  Is  controlled  by  that 
act,  although  its  provisions  may  not  have 
been  referred  to  In  repress  terms  in  tbe 
pleadings. 

[2]  There  was  testimony  i^aanably  tend- 
ing to  show  that  the  railway  company  and 
the  deceased,  at  the  time  of  the  accident 
complained  of,  were  engaged  In  interstate 
commerce.  This  being  true.  It  therefore  fol- 
lows that  the  trial  court  did  not  err  In  over- 
ruling the  defendants'  demurrer  to  plaintiff's 
evidence,  and  defendants'  request  for  peremp- 
tory instructions.  St.  Louis  &  S.  F.  Ry.  Co. 
V.  Snowden.  48  Okl.  115.  149  Pac.  1083; 
North  Car.  Ry.  Co.  v.  James  A.  Zachary,  232 
U.  S,  248,  34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann. 
Cas.  1914C,  159;  Choctaw,  O.  N.  &  G.  R.,Co. 
V.  McDade,  191  U.  S,  64,  24  Sop.  Ct  24,  48 
L.  Ed.  9B:  Hayes  t.  Mich,  a  R.  Co^  111  tJ. 
5.  228.  4  Sup.  Ct.  369,  28  L.  Ed.  410. 

The  plaintiff  alleged  In  her  petition  tbat 
tbe  defendants  owned  and  operated  In  their 
yards  at  Francis,  Okl.,  a  turntable  for  their 
use,  and  operated  by  the  defendants  for  the 
purpose  of  turning  its  engines,  which  en< 
glnes  were  used  by  the  defendants  In  trans- 
porting freight  and  passenger  cars  from  the 
town  of  Denlson,  Tex,,  to  the  town  of  Fran- 
da,  Okl.,  and  from  the  town  of  Francis,  Okl,, 
to  the  town  of  Denlson  Tex.,  and  other 
points  both  north  and  south  of  the  town  of 
Francis,  Okl.,  which  points  were  to  the  plain- 
tiff unknown. 

The  acts  of  negligence  of  the  defendants 
complained  of  by  the  plaintiff  were  the  d^ 
fendants*  failure  to  keep  and  maintain  any 
nghts  of  any  character  in  or  about  said  turn- 
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tabid,  and  In  or  about  the  pit  In  which  said 
turntable  was  Bltnated,  and  that  said  negli- 
gence was  the  Immediate  and  proximate  canse 
of  the  deceased  falling  into  said  plt»  and  was 
the  immediate  and  proximate  canse  of  bis 
death. 

The  Act  of  Congress  of  April  22, 1908,  pro- 
vided: 

"Every  common  carrier  by  railroad  while  en- 
ga^ng  in  commerce  between  any  of  the  aeveral 
states  *  •  *  shall  be  liable  in  damages  to 
any  person  suffering  injury  while  he  is  employ- 
ed by  such  carrier  in  such  commerce,  or,,  in  case 
of  the  death  of  snch  employ^,  to  bis  or  her  per- 
sonal representatiTe,  for  the  benefit  oi  the  sur- 
viving  widow  or  basband  and  children  of  sudi' 
employ^,  •  •  •  dependent  upon  such  em- 
ploy^r  for  sach  Injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  insafficiency,  due 
to  its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment." 

"Sec.  8.  That  in  all  actions  hereafter  brought 
against  any  snch  common  carrier  by  railroad 
under  or  by  vlrtoe  of  any  of  the  provisions  of 
this  act  to  recover  damages  for  personal  injuries 
to  an  employ^,  or  where  such  injurloi  have  re- 
sulted in  his  death,  the  fact  tbat  the  employ^ 
may  bave  been  guilty  of  contributory  negligence 
^all  not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ployS:  Provided,  tbat  no  sudi  employ^  who 
may  he  Injured  or  killed  shall  be  held  to  have 
been  guilty  of  jC(»itributory  n^Ilgence  in  any 
case  where  the  violation  by  such  common  car- 
rier of  any  statute  enacted  for  the  safety  of  em- 
ployes contributed  to  the  injury  or  death  of  snch 
employfi. 

"Sec.  4.  That  in  any  action  brought  against 
any  common  carrier  under  or  by  virtue  of  any 
of  the  provisions  of  this  act  to  recover  damages 
for  injuries  to,  or  the  death  of,  any  of  its  on- 
ployte,  such  employ^  shall  not  be  held  to  have 
assamed  the  risks  of  his  employment  in  any 
case  where  the  violation  by  snch  common  carrier 
of  any  statute  enacted  for  the  safety  of  em- 
*  ploySs  contributed  to  the  injury  or  death  of  audi 
employe." 

The  defendants  complain  because  the  court 
refused  requested  Instmctions  Nos.  8  to  16, 
inclusive.  Nos.  9  and  10  go  to  the  question 
of  assumed  risk  and  In  substance  and  effect 
advise  the  Jury  tbat  this  action  was  lirought 
under  tbe  federal  Employes'  liablUty  Act, 
and  that  under  tbe  act  the  assumption  of  risk 
by  the  employe  was  a  cc»nplete  defense,  and 
tbat  if  tbe  deceased  was  fandliar  with  tbe  de> 
indents'  premises,  and  went  upon  tbe  same 
In  the  dark,  and  in  couseqaence  of  such  dark- 
ness fell  Into  such  pit  and  was  Idlled,  then  he 
would  be  h^d  as  a  matter  of  law  to  have  as- 
sumed the  risk,  and  that  tbe  plaintiff  would 
not  be  entitled  to  recover  damages  for  bis 
death,  leaving  out  of  tbe  situation  entirely 
the  qnestl(Hi  of  tbe  def  dndantif  negligence  and 
tbe  purpose  fi>r  which  the  deceased  went  up- 
on tbe  premises  at  the  time  of  the  accident 

Na  11  instructed  the  jury  that  It  the  de- 


fendants maintained  a  roundhouse,  engine 
pits,  and  turntables,  and  that  the  same  were 
necessary  appliances  to  the  conduct  of  their 
business,  and  was  constructed  and  main- 
tained in  accordance  with  the  standard  ordi- 
narily maintained  uy  the  railroads  In  tbe 
country,  snch  act  would  not  constitute  neg- 
ligence on  the  part  of  the  defendants.  We 
Qnd  that  the  question  there  presented  was 
substantially  submitted  to  the  court  in  par- 
agraphs R  and  6  in  the  general  cha^  to  the 
Jury,  and  that  the  court's  failure  to  give  re- 
quested Instruction  No.  11,  as  requested  by 
the  defendants,  was  not  error. 

Bequested  instruction  No.  12  Informed  the 
Jury  that  If  the  Jury  believed  from  the  evi- 
dence tbat,  during  the  time  the  deceased 
was  employed  by  the  defendants,  no  material 
change  had  been  made  in  the  methods  of 
maintaining  such  turntable  pit,  and  tn  light- 
ing the  premises  adjacent  thereto,  the  de- 
ceased would  be  held  as  a  matter  of  law  to 
have  assumed  the  risk  and  the  verdict  of 
the  Jury  should  be  for  tbe  defendants.  This 
was  the  same  proposition  involved  In  re- 
quested instructions  9  and  10  and  was  like- 
wise correctly  stated  In  the  court's  general 
charge  to  the  Jury,  and  that  the  court  com- 
mitted no  wtOT  In  refusing  the  instmctlon 
asked  for  the  reason  heretofore  stated. 

Requested  Instruction  No.  18  was  in  effect 
tbe  same  as  No.  12,  and  the  court  committed 
no  error  in  refusing  the  same  for  reasras 
heretofore  stated. 

Requested  Instruction  No.  14  Instructed 
the  Jury  that  If  it  found  from  the  evidence 
that  the  deceased  left  the  defendants'  round* 
bouse  by  the  west  door  thereof  with  tbe  in- 
tention of  going  to  bis  home,  and  tbat  in 
order  to  reach  his  home  he  would  have  to 
proceed  along  a  public  street  or  highway, 
passing  said  ronndhouse  In  the  direction  of 
his  home,  and  if  the  Jury  further  believed 
from  tbe  evidence  that  the  tnmtable  pit 
into  which  he  fell  was  not  situated  so  near 
said  highway  as  to  constitute  substantially 
a  part  thereof,  defendants  would  in  that  case 
owe  deceased  no  duty  with  reference  to  tbe 
maintenance  or  the  lighting  of  said  pit. 

Tbe  questions  tber^  as  stated,  would  bave 
been  highly  confusing  to  tbe  Jnry  because 
tbe  same  was  not  applied  to  tbe  facts  in  evl- 
dence  and  because  tbe  route  of  travel  denned 
would  neither  have  proceeded  along  a  public 
street  or  highway  nor  would  It  pass  the 
roundhouse,  as  tbe  evidence  Showed  tbat  the 
tnmtable  pit  was  rttuated  at  a  point  some 
SO  feet  at  a  right  angle  from  tbe  direct  line 
described  in  tiie  Instruction,  and  s'udt  In- 
struction entirely  ignored  the  qnestion  as  to 
why  the  deceased  was  upon  the  premises  at 
the  time  of  tbe  accident,  whether  he  was 
there  properly  in  the  discharge  of  his  duUes 
to  tbe  defendants,  or  as  a  naked  trespasser, 
and  hence  there  was  no  error  committed  In 
refusing  such  instruction. 

Defendants'  requested  instmctions  Nos.  IB 
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and  16  corer  llie  qii«rtlcnt  u  to  the  leason 
vlijr  the  deceased  was  nptm  tbe  itemises  at 
tbe  dme  at  tlie  acddent  complaliied  of, 
whether  he  had  report^  tbere  tn  the  dis> 
charge  of  his  datlee,  or  as  to  whether  his 
senices  bad  been  completed  tor  the  day,  and 
whether  he  had  completed  his  day's  work 
and  was  upon  the  premises  for  purposes 
other  than  In  tbe  discharge  of  bis  duties, 
and  while  tbere  received  bis  injuries. 

[I]  These  questions^  we  think,  were  prop- 
erly sDbmttted  to  the  Jury  by  the  court  In 
Its  general  charge,  and  that  tbere  was  no 
error  In  refusing  the  requested  instructions 
Nos.  16  and  16. 

This  court  has  frequently  held  that,  even 
though  the  requested  instructions  state  the 
questions  of  law  correctly,  there  Is  no  error 
in  refudng  the  same  Trhen  the  court  proper- 
ly submits  tbe  questions  In  hla  g«ieral  charge 
to  the  jury,  and,  when  taken  as  a  whole, 
fairly  submit  to  tbe  Jury  all  tbe  law  appli- 
cable to  the  case.  CltizenE^  Bank  of  Waklta 
T.  Gamett  et  al^  21  Okl.  220,  95  Pac.  755; 
Flncb  et  aL  v.  Brown,  27  Okl.  217,  111  Pac 
391;  Higgins  T.  Street,  19  OkL  46,  92  Pac 
153;  Coalgate  t.  Burst,  26  OkL  688,  107 
Pac  667. 

We  think  that  the  turntable,  as  tbe  «ame 
ma  shown  fran  tbe  erldrace  to  have  been 
conatnicted  and  maintained  by  the  railway 
company,  was  one  of  the  tnstmpiaitallties 
used  by  the  rallmy  company  tn  tto  budness 
of  Interstate  commorc^  and  was  lo(dnded  In 
tbe  provisions  ttf  the  act  of  Congress  of 
April  22.  1908,  In  whlidi  It  is  provided  that 
every  common  carrier  by  railroad,  while  en- 
gaged in  commerce  betwera  tbe  states,  shall 
be  liable  In  damages  to  any  person  suffering 
injury  while  be  is  employed  by  sncfa  carrier 
in  such  commerce,  or,  in  case  of  tbe  death 
of  such  employe,  to  his  or  her  personal  repre- 
sentatlTM  for  tbe  benefit  of  tbe  survlTlng 
widow  and  children  of  such  employd  for 
mieh  injury  or  death  resulting  wholly  or  in 
part  from  the  negligence  of  any  of  the  offi- 
cers, agents,  or  employfis  of  such  carrier,  or 
by  reason  of  any  defect  or  inaufSdency  due 
to  Us  negligence  in  Its  cars,  engines,  appli- 
ances, machinery,  tracks,  roadbeds,  works, 
Iraats,  wharves,  and  other  eqtUpment,  and  the 
negligence  charged  by  the  plaintiff  as  a  viola- 
tion of  the  provisions  above  quoted  Is  that 
U  failed  to  keep  and  maintain  any  lights  of 
any  character  in  or  about  the  turntable  or 
In  or  ^bont  the  pit  in  which  said  turntable 
was  situated,  and  that  cucb  negligence  was 
the  Immediate  and  proximate  cause  ot  tbe 
injury  craiplained  ot,  eba^ii^  in  effect,  a 
Tl<dation  o£  the  duty  lnQHised  npcm  the  de- 
fndants  1^^  the  terms  of  the  act  referred  to, 
vtaldk  act  ot  violation  was  durged  to  be  the 
prffidniate  cause  of  tbe  death  of  tbe  plain- 
tiff's decedent.  8o  under  section  S  of  tbe 
act  of  Oongress: 


BANDT  151 
P.) 

*That  In  an  actloas  hereafter  brought  against 
any  ancb  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  proviaioas  of  this  act 
to  recover  damages  for  personal  injorira  to  an 
employ*,  or  where  sach  injaries  have  resulted  in 
his  death,  the  fact  that  the  employ^  may  have 
been  guilty  of  contributory  ne^igenee  shall  not 
bar  a  recovery,  but  the  dami^M  sliaU  be  dintln*, 
idled  by  the  jury  In  proportion  to  tJie  amount  ot 
negliffmcB  attributable  to  such  employs :  Pro* 
Tided,  tiiat  no  such  emph^S  who  may  be  in- 
jured or  killed  shall  be  held  to  have  been  guUty 
of  contrlbutwy  n^igence  In  any  case  where 
the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employ^  con- 
tributed to  the  injury  or  death  of  snch  em- 
ploy*." ' 

And  section  4  provides: 

"That  in  any  action  brought  against  any  com- 
mon carrier  under  or  by  virtue  of  any  of  the 
provicdons  of  this  act  to  recover  damages  for 
injuries  to,  or  the  death  of,  any  of  Its  em- 
ployes, such  employ*  Bludlu<^  be  held  to  have  as- 
sumed the  rl^  of  Us  employment  in  any  case 
where  the  vic^titm  by  sndx  common  carrier  of 
any  statute  enacted  for  the  safety  of  employes 
contributed  to  the  Injniy  n  dea^  of  sudi  em- 
ploy*." 

[3]  The  law  applicable  to  the  defense  of 
assumption  of  risk  under  the  federal  Bm- 
ployws*  Liability  Act  is  tliat  of  tbe  common 
law  as  it  existed  prior  to  the  passage  of  said 
act,  except  where  tbe  common  carrier  has 
violated  some  section  of  the  statute  enacted 
for  the  safety  of  employes. 

[4,  5]  On  the  issoe  of  assumption  of  risk 
a  servant  who  has  sustained  Injuries,  where 
the  evidence  is  harmonious  and  consistent  and 
the  circumstances  are  such  that  all  reason- 
able men  must  reach  the  same  conclusion, 
the  question  whether  plaintiff  assumed  the 
irlsk  Is  one  of  law  for  the  determination  of 
tbe  court;  but  where  the  facts  are  contro- 
verted, or  are  such  that  different  inference 
may  be  drawn  therefrom,  tbe  question  as  to 
the  assumption  of  risk  should  be  sulmiltted 
to  the  Jury  under  propeV  instructions  from 
the  court  26  Cyc  1479;  18  IL  a  11  |  166, 
p.  676. 

Upon  these  Issues  the  court  instructed  the 
jury  as  follows: 

"(6)  If  yon  find  by  a  prepcotderance  of  the 
evidence  that  tbe  deceased  was  engaged  in  in- 
terstate commerce  and  that  he  was  on  the  yards 
of  the  defendants  preparatory  to  comniencing 
actual  work,  and  that  the  defendants  kept  and 
maintained  a  pit  in  said  yards,  and  by  for  any 
reason  in  tixe  discharge  of  his  said  duties,  to  go 
in,  around  or  near  said  pit  or  excavation.  If  yon 
find  such  pit  or  excavation  was  kept,  and  that 
the  defendants  negligently  failed  to  keep  said 
pit  lighted,  and  the  deceased  fell  into  said  pit 
and  lost  his  life,  and  that  the  negligence  of  the 
defendants  in  failing  to  maintain  lights  to  light 
said  pit  was  the  proximate  cause  of  the  injury 
to  the  deceased,  then  your  verdict  will  be  for 
the  plaintiff,  unless  yon  find  for  the  defendants 
under  other  fnstmctions  herein  given." 

(Defendants  except  'Exceptions  allowed.) 
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"(6)  Ton  are  tortlier  instructed  tliat  if  joa 
find  that  from  the  evidence  in  this  case  that  the 
pit  alleged  was  open,  and  that  the  location  of 
the  same  was  known  to  the  deceased,  and  that 
Maid  pit  waa  an  iastrumentality  of  his  employ- 
tnent,  then  you  are  instructed  that  the  deceased 
assumed  the  risk  of  the  danger  connected  with 
said  open  pit. 

"On  the  other  hand,  if  you  find  that  aaid  pit 
was  diaconnectcd  and  waa  not  inddent  to  the 
discharge  of  the  duties  Of  the  deceased,  and  was 
not  one  of  the  Inatramentaltties  incident  to  bla 
employment,  then  the  deceased  abonld  not  ae- 
sume  such  risk." 

(Defendants  except.    Exceptions  allowed.) 

"(7)  You  are  further  instructed  that  in  case 
you  find  that  the  negligent  acts  of  the  deceased, 
if  any,  contributed  to  his  death,  that  such  neg- 
ligence, if  any,  on  the  part  of  the  deceased  would 
not  entirely  relieve  the  defendants  of  liability 
for  his  dea^  provided  you  find  by  a  preponder- 
ance of  the  evidence  that  the  defendants  were 
{Tuilty  of  negligence  In  keeping  and  maintaining 
such  unlighted  excavation  or  pit,  but  that  such 
contributory  negligence  of  the  deceased  dimin- 
ishes his  right  to  recovery  in  proportion  to  the 
amount  of  negligence  attributable  to  said  de- 
ceased employe;  therefore,  if  you  reach  that 
point  in  your  deliberations  where  yoo  find  It 
necessary  to  consider  the  defense  of  contributory 
n^ligence,  that  negligence  of  the  deceased  Is 
not  a  bar  to  recovery,  bat  that  the  damages 
Khali  be  diminished  by  the  Jury  in  proportion 
to  the  negligence  of  the  deceased  as  compared 
with  the  combined  negligence  of  himaelf  and  the 
defendants." 

(Defendants  except   EXeeptiona  allowed^ 

The  lasne  aa  to  whether  or  not,  at  the 
time  of  the  accident  complained  of,  the  de- 
ceased waa  engaged  bt  Interstate  commerce 
In  the  sense  that  tala  atatns  was  sncb  as  to 
briiiR  him  within  the  provisions  of  the  federal 
Einplojers'  Liability  Act,  was  made  by  both 
Uie  pleadings  and  tbe  eridnice,  and  that  Issne 
was  submitted  to  tbe  Jnry  by  the  coort  In 
paragraph  4  of  his  charge,  which  la  aa  fol- 
lows: 

"Too  are  InstmctGd  that  If  yotf  find  a  pre- 
ponderance of  tbe  evidence  in  this  case  that  the 
deceased  on  the  2d  day  of  November,  1015,  was 
engaged  as  boiler  washer  in  the  town  of  Wancis, 
Okl.,  in  waahing  boilers  used  to  haul  commerce 
from  the  state  of  Oklahoma  to  another  state, 
or  from  another  state  to  tbe  state  of  Oklahoma, 
and  that  he  register  off  about  7  o'clock  p.  m., 
and  that  be  was  requested  to  return  to  wash 
tbe  boiler  of  the  pile  driver,  which  boiler  waa 
used  in  hauling  said  pile  driver,  or  commeree 
from  the  state  of  Oklahoma  to  another  state, 
or  from  another  state  to  the  State  of  Oklahoma, 
and  that  In  obedience  to  said  duty  he  rotumed 
to  the  defendants'  yards  in  Francis  preparatory 
to  entering  upon  the  duty  of  washiug  said  boil- 
er, and  that  while  there,  waiting  to  further 
engage  in  said  duties  as  boiler  washer,  in  that 
event  he  would  be  engaged  in  interstate  com- 
merce." 

(Defendants  excepL   Esceptlona  allowed,) 

We  thinic  this  lnstnicti(m  suffldently  in- 
fwmed  tbe  Jnry  aa  to  the  law  upon  the  ques- 
tion Involved,  and  that  the  conrt  committed 
no  error  in  giving  the  same. 


The  defendants  requested  instrnctiona 
which  were  refused  by  the  conrt  9  to  15,  ln> 
elusive,  were  uiwn  tbe  question  of  assumed 
risk  end  contributory  negligence. 
'  The  rule '  la  the  United  States  courts  is ' 
that  a  servant  assumes  all  the  wdinary 
risks  of  bis  employment  wbidi  are  known  to 
bim,  or  which  could  have  been  known  to  blm 
with  tbe  exercise  of  ordinary  care  by  a  per- 
son ot  reasonable  prudence  and  dUlgHice 
under  like  4drcumstances,  and  that  risks 
which  are  not  naturally  incident  to  tbe  aerr- 
ant's  occupation,  but  which  arise  from  the 
negligence  of  the  master  are  not  assumed  by 
the  servant  until  he  becomes  aware  of  such 
negligence  and  of  tbe  danger  arising  there- 
from, unless  the  negligence  and  the  risks  are 
so  apparent  and  obvlona  that  an  ordinarily 
prudent  person  would,  under  the  circum- 
stances, observe  the  one  and  aj^redate  tbe 
other.  C,  R.  L  &  P.  Ry.  Co.  v.  Ward,  ITS 
Pac.  212;  C,  I.  &  P.  v.  Hughes,  106  Pac. 
411 ;  Dickinson,  Rec*r.  t.  Granbery,  Adm'r, 
174  Pac.  776:  Gila  Valley  G.  &  N.  Ry.  Co.  t. 
HaU.  232  U.  S.  04,  34  Sup^  Ct  229,  58  U  Eld. 
B21;  Seaboard  A.  L.  R.  Co.  t.  Horton,  233 
n.  S.  492,  34  Sup.  Ct.  635,  58  L.  Ed.  1062, 
L.  R.  A.  1015C.  1,  Ann.  Cas.  1915B.  475; 
M.  O.  &  G.  B.  Cfo.  T.  Overmyre,  58  OkL  723, 
leo  Pac.  933 :  K.  C.  H.  &  O.  Ry.  Ca  T.  Roe, 
180  Pac.  371,  decided  April  15,  1919,  not  yet 
officially  reported. 

[I]  mie  defendanta  complain  In  their  fifth 
and  sixth  assignments  of  emnr  that  the  court 
erred  In  reoeiTing  tbe  verdict  of  tlie  jnry 
apportiming  tb»  damaga  among  the  wldov 
and  minor  (dilldren,  and  In  rendming  Jiide> 
ment  upon  the  vwdicL 

We  hold  that  there  la  no  merit  in  these 
contentions,  as  a  procedure  In  that  respect 
has  been  approved  in  ttM  following  cases: 
St  L.  A  S.  F.  B.  Go.  v.  Glampltt.  55  OkL 
68^  154  Pac.  40;  Central  Vermont  Railway 
Ca  V.  White,  238  U.  &  607,  35  Sup.  Ct  805. 
59  L.  ESd.  1433,  Ann.  Caa.  1916B,  252;  Kor- 
folk  &  W.  B.  Co.  T.  Stevens,  97  Va.  631,  34 
S.  B.  625,  46  L.  B.  A.  367;  L  &  G.  N.  R. 
Co.  T.  Lehman  fPex.  Civ,  App.)  72  S.  W.  619. 

[7]  The  defendants  complain  of  the  ruling 
of  tbe  court  in  admitting  and  rejecting  testi- 
mony upon  tbe  trial  of  this  case. 

We  have  examined  the  record  and  ten  to 
find  wherein  prejudicial  error  la  ithown  Id 
the  ruling  Of  tbe  court  upon  the  law  ques- 
tions presented  during  the  triaL  The  evi- 
deuce  In  this  case  was  conflicting,  and  In 
such  cases  where  there  is  competent  eridence 
reasonably  tending  to  support  the  rerdiet  of 
tbe  Jury,  and  no  prejndldai  error  la  ehowa 
in  the  Inatmctlona  of  the  conrt  and  Its  nd- 
Ings  upon  the  law  questions  presented  dur- 
ing tbe  trial,  the  findings  of  the  court  win 
not  be  di8turt)ed  on  appeaL  Bunker  t.  Hard- 
Ing  et  al.,  174  Pac.  749;  Blaadd  et  aL  t. 
Gower,  173  Pac.  044;  Shawnee  Natloaal 
Bank  T.  Pool,  167  Pac  994;  Chicago,  ft.  i. 
&  P.  Ry.  Co.  T.  Prultt  179  Pac.  1143. 

The  Judgment  Is  affirmed. 
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(Supreme  Court  of  Oklahoma.  Sept  28, 1919.) 

L  QUXETXJTQ  TITXX  4B»4— RlQHT  Of  AOTIOIT  BT 
FUBCUASBB  AT  jLSlIIHXanATOK*a  OB  GDABD- 
ZAK'S  BALE. 

A  purchaser  at  an  administrator*!  or  guard- 
iui's  sale  caonot  maintain  an  action  to  QUiet 
dtle,  and  thereby  attempt  to  Indirectly  defeat 
the  right  of  appeal  of  minora,  eipeciaUy  where 
the  effect  of  it  ia  merely  to  Mibject  the  same 
parties  to  repeated  UtigaCion  over  the  aame 
■nbject-matter. 

2.  JuDGHKnT  9»443(1>— MoTXORS  ^59(1)— 

JOBISDICTIOK  or  DI8TBICI  COUBTB  TO  TACATX 
JUDOMENTa  OF  OTHKB  CODBT6  FOB  VBAUO. 

The  district  courts  of  this  state,  in  cxer- 
cisinf  their  equitable  jurisdiction,  have  power 
to  vacate  and  aQnut  orders  or  judgments  of 
oUer  courts  in  a  proceeding  brought  for  that 
purpose  for  fraud  in  inducing  or  entering  into 
■uch  order  or  judgment,  where  such  fraud  is 
cxtrsneona  to  tiie  issoee  in  the  proceeding  at- 
tacked, and  especially  where  the  court  has  been 
imposed  upon  by  anch  fraud. 

8.  INFAKTS  «=>7S(1),  112— FaTLUBB  TO  AP- 
POIKT  OUABDIAir  AD  UTEM  DOBS  NOT  SDB- 
JSOT  JTJDaMKNT  TO  COIXATKBAL  ATTACK. 

Under  KCtion  49ST,  Mansfield's  Dig.  Ark., 
tin  foilure  to  appoint  a  guardian  ad  intern  for 
an  infant  defendant,  when  properly  eerred,  is 
not  such  a  jurisdictional  defect  as  will  render 
the  Judgment  void,  but  at  most  is  voidable ;  and 
hence  the  judgment  ijemains  in  fall  force  and 
eSect  until  it  is  reversed  on  appeal  or  error, 
or  set  aside  by  direct  proceedings,  bat  Is  not 
■abject  to  collateral  attack. 

4  EZBCVTOBS  Alf  D  ADVIinST«ATOBa  ^S»S8(H3) 
—  SUFTICIBNCT    OF    BVIDEKOB    TO  JUSTIIT 
CANOEIXATIOIir  OF  ADMINIBIBATOB'S  DEED. 
The  evidence  has  been  examined,  and  held, 
that  it  is  sufficient  to  warrant  the  court  in  the 
exercise  of  its  equitable  powers  to  cancel  deed 
msde  by  the  administrator  to  certain  lands, 
■nd  to  annul  the  order  of  the  county  court 
eonftmiiDK  the>8ame. 

5.  Appeal  and  bbbob  «3>1012C1)— Rivnw  in 

CASE  TRIED  BEFOBE  COUBT. 
If  the  judgment  in  a  case  triable  before  the 
court  fa  not  dearly  against  the  weight  of  the 
eridence,  it  should  be  approved  by  the  court; 
hnt  if  it  is  clearly  against  the  weight  of  the  evl- 
deuce,  the  court,  after  examination  of  the  whole 
n>cord,  should  render  each  judgment  as  court 
below  should  have  rendered. 

6.  JddOMKNT  «=s>410— TiTLB  BABBD  OH  DE- 
CBXB  OBTAIKED  BT  FBAUD  IlfEFTXOTITB  AB  TO 
BUB  OF  XXNOB'fl  PBOPBBTT. 

A  ioAgjatot  based  upon  a  decree  of  court, 
wUdl  waa  a  fraud  in  the  selling  of  minor's 
property,  will  convey  no  new  right  or  any  addi- 
tional  boiefit,  and  will  not  strengthen  a  party's 
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title,  nor  prevent  the  minor  from  appealing  or 
attacking  the  judgment  for  fraud. 


Kaue  and  Johnsni,  JJ.,  dissenting, 

Appeal  from  District  Court,  Wagoner  Coun- 
ty; B.  C.  Allen,  Judge. 

Action  to  quiet  title  by  Natban  W.  Smith, 
revived  in  the  name  of  Earl  B.  Baldridge, 
his  perHHial  representatire.  and  his  heirs, 
against  Frank  Smith  and  otherg,  minors,  and 
their  guardian,  W.  D.  Fly,  with  answer  and 
crofls-petitfon  by  defendant  Frank  Smith 
against  Nathan  W.  Smith.  Judgment  tot  de- 
fendant Frank  Smith  on  oroBS-petltlon.  and 
plaintiffs  appeal.  Reversed  In  jjuirt,  and  af- 
firmed In  part 

Jesse  W.  Watts  and  Charles  G.  Watts, 
both  of  Wagoner,  and  Alvin  F.  Molony,  of 
Muskogee,  for  plaiotlfFs  In  error. 

Bailey,  Wyand  &  Uoon,  of  Muakose^  for 
defendants  In  error. 

McNeill,  J.  This  acttcoi  commenced 
on  the  ISth  day  of  June,  1911,  in  the  dis- 
trict court  of  Wagoner  county,  by  Nathan 
W.  Smith  (who  after  the  commenoemrat  of 
the  action  died,  and  the  same  has  been 
vived  in  the  name  of  his  administrator  and 
his  helnd  against  Hiram  Smitti,  and  Beolah 
Smith  and  Frank  Smith,  minors,  and  their 
guardian,  W.  D.  Fly,  as  defendants  (where- 
in, aftw  the  cmnmoKement  of  the  action, 
but  before  Judgment,  Hiram  Smith  died, 
leaving  as  his  h^n  the  defendants  Frank 
Smith  and  Beulah  Smith,  and  prior  to  the 
trial  of  the  case  Beulah  Smith  became  <tf  age 
and  reused  to  iHnwecut^  leaving  the  issues 
to  be  tried  between  Frank  Smith,  a  minor, 
and  the  pUintlfl  Nathan  W.  Smith).  Said 
action  was  brou^t  to  quiet  title  In  Nathan 
W.  Smith  to  lots  9  and  11  in  block  340,  and 
block  B12,  all  in  the  town  of  Wagoner,  OkL 

The  deftodant  Frank  Smith,  through  her 
guardian,  filed  an  answer  and  croea-petltlon. 
alleging  that  she  was  the  owner  of  a  <Hie- 
half  interest  in  said  property.  She  further 
alleged;  She  was  the  child  (tf  Frank  Smith 
and  Kittle  E.  Smith.  That  Frank  Smith,  her 
fiithtfr,  died  In  March,  1899,  and  hor  mother 
died  in  February,  1901.  That  all  of  said 
land  was  the  pn^perty  of  her  father  and 
mother,  and  aftM  the  death  of  her  mother 
the  patents  to  said  land  woe  issued  to  the 
heirs  of  ElttlA  E.  Smith.  That  prior  to  the 
time  of  Issuing  the  patent  Nathan  W.  Smith 
was  appointed  administrator  of  the  estate 
of  Kittle  E.  Smith,  and  by  certain  fraudulent 
acts  and  transactions  sold  all  of  block  612 
and  a  one-half  interest  to  lots  9  and  11,  block 
840.  by  proceeding  In  the  United  States  pro- 
bate court  dtting  at  Wagoner,  while  he  was 
administrator,  but  that  said  sale  was  fraudu- 
lent She  asked  to  have  the  administrator's 
deed  and  the  order  confirming  the  sale  of 
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said  propertr  set  aside  and  held  for  naagtit 
.  She  further  alleges :  That  there  was  a  cmi- 
Bptracy  existing  hetween  Andellne  J.  Smith, 
the  mother  of  the  plaintiff  herein,  and  the 
plaintiff,  whereby  he  allowed  a  large  indebt- 
edness purporting  to  be  owing  to  said  An- 
dellne J.  Smith  against  said  estate  for  the 
purpose  of  selling  and  disposing  of  said  prop- 
erty. That  thereafter  Andellne  J.  Smith 
filed  suit  In  the  United  States  District  Conrt 
at  Wagoner,  wherein  she  brought  suit  against 
the  defendant  to  complete  the  title  to  said 
premises  in  Andellne  J.  Smith,  and  that  the 
same  was  a  part  of  the  original  fraud  en- 
tered into  between  Andellne  J.  Smith  and 
Nathan  W.  Smith  to  cheat  the  defendant  out 
of  her  property,  and  asked  that  said  judg- 
ment in  the  United  States  District  Court 
be  set  aside  and  held  for  naught.  She  fur- 
ther alleges  that  after  the  plaintiff,  as  ad- 
ministrator and  as  guardian  of  said  estate, 
sold  the  premises  to  Andellne  J.  Smith,  and 
when  the  title  was  perfected  In  Andellne  3. 
Smith,  she  reconveyed  the  same  to  Nathan 
W.  Smith.  The  plaintiff  answered,  denying 
all  of  said  facts  and  setting  up  the  different 
records  in  the  United  States  probate  court 
and  the  Judgment  in  the  United  States  Dis- 
trict Court.  Upon  the  trial  of  the  case,  the 
court  found  the  Issues  In  favor  of  the  de- 
fendant on  her  cross-petition,  and  against 
the  plaintiff,  and  made  certain  findings  of 
facts;  the  material  ones  being  as  follows: 

That  Hiratfl  Smith  and  defendants  Frank 
Smith  and  Beulah  Smith  are  the  children 
and  only  heirs  at  law  of  F.  E.  Smith,  who 
departed  this  life  In  March,  1889.  and  Kittle 
E.  Smltb,  bis  wife,  who  departed  this  life 
February  4,  1901. 

That  lots  9  and  11,  block  S40,  In  the  dty 
of  Wagonw,  bdng  a  part  of  Qke  land  In- 
volved in  this  salt,  were  scheduled  p}  BrneA 
B.  Smith  and  Nathan  W.  Smltb.  administra- 
tor of  the  estate  of  Kittle  B.  Smltb,  de- 
ceased, on  the  23d  day  of  Augost,  1801. 

That  blocb  S12,  of  Mid  dty,  the  remelddor 
of  the  property  InTolved  In  this  suit,  was 
schednled  to  Nathan  W.  Smith,  administra- 
tor of  the  estate  of  Kittle  B.  Smith,  deceased, 
on  the  28d  day  of  Angnst,  1001,  all  of  yrhidi 
schedules  were  approved  by  the  town-site 
commission. 

On  the  Ttb  day  of  June,  1904,  a  patent  was 
Issued,  conveying  to  the  heirs  ct  said  Kittle 
E.  Smidi,  deceased,  lot  9  in  blo(&  340,  dty 
of  Wagoner,  which  was  approved  by  the 
Secretary  of  the  Interior  February  2,  1905, 
and  filed  for  record  the  IStb  day  of  February, 
1905. 

That  <Hi  October  15,  1004,  a  patent  was 
Issued  conveying  to  the  heirs  of  Kittle  E. 
Smith  lot  11,  block  340,  which  was  also  ap- 
proved by  the  Secretary  of  tbe  Interior. 

The  court  further  found  that  Hiram 
Smith,  after  the  institution  of  this  suit,  died 
intestate,  and  left  as  his  only  heirs  the  de- 


fendants FrAnk  Smith  and  Beulab  Smith, 
and  that  Beulah  Smith  Is  now  of  age,  and 
is  not  prosecuting  her  suit,  and  by  reason  of  , 
her  not  prosecuting  the  same  the  court  held 
that  Nathan  W.  Smith  was  the  owner  of  an 
undivided  one-half  Interest  In  all  of  said 
property,  being  tbe  Interest  that  she  would 
have  Inherited. 

The  court  further  found  that  the  plaintiff, 
Nathan  W.  Smith,  who  was  a  brother  of  the 
father  of  these  children  In  this  action,  was 
appointed  administrator  of  the  estate  of 
Klttie  E.  Smith,  deceased,  and  guardian  of 
tbe  three  minor  diildrm. 

The  court  farther  found:  That  pursuant 
to  the  order  of  tte  United  States  .District 
Court  of  the  Northern  District  of  Indian 
Territory  sitting  at  Wagoner,  Nathan  W, 
Smith,  as  administrator  of  the  estate  of 
Kittle  E.  Smith,  undertook  to  sell  an  undi- 
vided one-half  interest  In  lots  9  and  11,  block 
340,  and  aU  of  block  612.  That  at  the  sale 
Andellne  J.  Smith  bid  In  said  property,  and 
the  sale  was  confirmed  in  Andellne  J.  Smith 
on  August  2,  1804. 

Tbe  court  farther  found  that  AndeUne  J. 
Smith  had  reconv^ed  or  sold  all  of  said 
property  to  the  plaintiff,  Nathan  W.  Smith. 
The  conrt  further  found  that  the  sale  by 
Nathan  W.  Smith,  administrator,  to  Andellne 
J.  Smith,  was  fraudulent  The  court  further 
found  that  in  the  suit  instituted  in  the  United 
Stat^  'District  Court  by  AndeUue  J.  Smith 
against'  Ernest  Smith,  Hiram  Smith,  Beulah 
Smith,  and  Frank  Smith,  the  latter  of  whom 
were  minora,  the  plaintiff,  Nathan  W.  Smith, 
who  was  the  guardian  m  said  minors,  failed 
to  file  any  answer  or  make  any  defense  in 
said  action,  and  that  no  guardian  ad  litem 
was  appointed,  and  by  reason  of  said  fact 
said  decree  was  null  and  void  as  to  Uie  de- 
fendant Frank  Smith.  The  court  then  ren- 
dered Judgment  in.  favor  of  Frank  Smith 
against  Nathan  W.  Smith  for  an  undivided 
one-half  Interest  in  and  to  all  of  said  proper- 
ty and  Judgment  for  certain  rents  and  prof- 
its due  therefrom.  From  said  Judgment 
Nathan  W.  Smith  has  appealed,  and  alleges 
dght  separate  and  distinct  asadgnnmts  of 
error. 

[11  Tbe  first  asedgnmoit  of  error  Is  as  fol- 

lows: 

"Under  the  facts  in  this  case  as  disdcmed  by 
the  record  the  plaintiff  cannot  wa^ntaln  th'i 
action,  and  his  petition  ought  to  be  digmlased  as 

against  the  defendant  Frank  Smith;  neither 
can  said  defendant  maintain  her  cross-action 
against  the  plaintiff,  and  her  cross-petition  ought 
also  to  be  dismissed ;  and  tbe  coats  ought  to 
be  equally  divided  between  the  parties." 

As  to  the  first  portion  of  assignment  N<h 
1,  plaintiff  In  error  admits  that  under  tbe 
rule  adopted  In  the  case  of  Sawyer  v.  Ware, 
36  Okl.  139,  128  Pac.  273,  the  plaintiff  has 
no  standing  In  court  to  quiet  title  against  the 
defteodant,  and  bis  actitui  sboold  be  dismiss- 
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ed.  With  thlB  we  agree.  Under  tbe  rule 
adopted  In  tbe  abore-oitiaed  case,  plaintiff 
could  not  maintain  his  acUtm  to  Qulet  title 
against  tbe  mlnon  to  correct  the  probate 
proceedlnga,  or  prevent  them  from  bringing 
a  direct  proceeding  to  set  a^e  said  proceed- 
ings on  the  ground  ot  fraud,  or  from  appeal- 
ing, dnring  tbe  time  provided  by  etatnte. 

[2]  Now  the  seetmd  propoeltioii,  that  the 
d^oidant  cannot  maintain  hex  cross-peti- 
tiu;  against  the  plalntlfl,  and  her  crosa-peti- 
tlon  onght  to  be  dlsmlBsed:  With  this  we 
cannot  agree.  Tbe  cross-petition  of  the  de< 
fendant  was  s  direct  proceeding  to  set  aside 
the  order  and  Jnd^ent  In  the  probate  pn>- 
ceedlngB,  and  also  to  set  aside  a  certain  judg' 
mmt  in  fbe  United  States  District  Conrt,  up- 
on tbe  gronnd  of  fraud.  The  mle  laid  down 
br  this  conrt  la  as  follows:  The  conrt  may 
set  aside  and  annnl  &  judgment  on  the 
gronnd  of  fraud,  and  an  Indepoident  action 
for  tiiat  pnrpose,  In  tbe  nature  of  an  equita- 
ble prooeedlng,  la  a  direct,  and  not  a  collater- 
al,  attadc  upon  such  Judgment  Sucfh  pow- 
ers may  be  exerdaed  hj  cro^petltlon  on  the 
part  of  file  defendant  OII7  of  Outbtle  r. 
UcEennon.  IS  Okl.  80e»  91  Fac.  851 ;  Betes  r. 
TiramcHis,  13  Okl.  587.  73  Pac  803 :  Brown 
Trent  86  OkL  239. 128  Pa&  895;  Johnson  t. 
FUtadi,  87  OkL  510. 138  Fa&  166;  Blrod  v. 
Adair,  54  Okl;  207.  163  Fac.  660;  Brewer  t. 
Dodsott,  160  Fac.  829. 

The  second,  third,  fonrth,  and  fifth  spedfl- 
catitms  at  error  are  to  the  effect  that  the  de- 
taidants^  cros»vetltion  is  a  collateral  attack 
on  tbe  probate  proceedings,  and  that  the  al- 
legations of  fraud  are  not  soffldent  to  snp- 
vort  8  direct  attack  upon  tbe  probate  pro- 
ceedings hat  the  same  amounts  to  a  cc^lateral 
attat^  It  la  also  argued  under  these  assign- 
ments of  error  that  the  evidence  does  not 
sostaln  tbe  findings  tliat  fraud  was  coomlt- 
ted.  Aa  to  this  being  a  collateral  attack,  we 
have  disposed  ot  tbSa  questlxm  bj  refrarlng 
to  the  decisions  heretofore  cited. 

[S]  The  next  qnestion  is:  Was  the  evi- 
dence anfadent  to  sustain  the  finding  in  re- 
gard to  fraud?  The  rule  to  be  apidled  in  a 
case  triable  before  the  court  Is,  if  the  judg- 
ment la  not  clearly  against  the  w^ght  of  the 
evidence,  then  Uie  judgment  should  be  ap- 
proved by  the  court;  but  If  the  judgment  is 
clearly  against  the  w^gfat  of  the  evidence 
then  It  Is  Qxe  duty  of  the  conrt  to  render  sndi 
judgment,  after  tbe  examination  of  the 
whole  record,  as  the  conrt  belo\v  nhould  have 
rendered.  SchotA  t.  Fish,  46  Okl.  12,  144 
Pac.  584;  Wlmberly  t.  Winstock  et  al.,  46 
OkL  645,  149  Pac.  238;  MendenhaU  et  al.  v. 
Welters  et  al..  63  OkL  608,  167  Pac.  732. 

[3,4]  From  an  ezamlnatirai  of  tbe  record. 
It  is  evident  that  a  portion  of  the  evidence 
to  establlalh  the  fraud  relied  upon,  were  mat* 
ters  that  appear  on  the  record,  showing  cer^ 
teln  proeeedli^  to  be  Irr^ular.  These  pro- 
ceedings Oiough  irr^lar,  could  not  be  the 
ftmadatlon  of  this  kind  of  an  action,  but 


would  be  reviewable  on  appeal,  unless  there 
was  some  fraud  connected  with  the  same. 

The  first  Irregularity  we  have  presented  is 
the  note  for  approxlmatOIy  fBjOOO,  signed  1^ 
F.  E.  Smith  and  Kittle  B.  Smith,  payable  to 
Mrs.  Andellne  J.  Smith.  The  proof  of  daim 
was  aigned  1^  Alma  B.  Smith,  and  stated 
that  ttie  annexed  daim  was  a  claim  against 
the  estate  of  F.  B.  Smith.  Tbe  next  was  a 
note  signed  by  F.  Bi  Snoith  and  Kittle  Smith, 
payable  to  N.  W.  Smith,  on  wbldi  there  was 
approximately  $8,000  due.  This  claim  was 
sworn  to  liy  I.  J.  Smith,  admtaiiBtrator  of  the 
estate  of  N.  W.  Smith,  stating  that  Uie  same 
was  a  claim  against  the  estate  of  F.  B.  Smltiu 
Then  there  waa  a  note  of  approximately  $700. 
signed  by  F.  B.  Smith,  payable  to  J.  Hays, 
and  the  proof  of  daim  staUng  that  it  was  a 
daim  against  the  estate  of  F.  B.  Smith,  de- 
ceased. 

All  of  these  notes  were  allowed  against  the 
estate  at  Kittle  B.  Smith  by  the  administra- 
tor, and  tbe  real  estate  was  sdd  for  the  pnr> 
pose  of  paying  thla  and  a  few  smaller  items 
of  lndd>tednesB.  It  Is  the  contention  of  the 
defendants  In  wror  tiiat  the  two  large  notes 
were  not  properly  proved  against  the  estate 
of  mttie  K  Smith ;  that  the  proper  affidavit 
was  not  filed,  and  the  allowance  waa  Irregu- 
lar ;  that  this  was  a  part  of  tbe  timA  Ix&Dg 
perpetrated  by  Nathan  W.  Smith,  administra- 
tor, to  allow  said  claims,  In  order  to  have 
tSue  property  sold,  and  then  Ud  the  same  in, 
in  the  name  of  Andellne  J.  Smith,  and  as 
soon  as  the  title  was  completed  and  perfected 
in  Anddlne  3.  Smith  that  she  ahould  reoon- 
Tey  the  same  to  him. 

The  plalnttfGi  in  error  argue  that  tiie  lr> 
regularltlea  In  allowing  the  claims  appear 
on  Che  face  of  the  proceedings  and  could  not 
be  the  foundation  for  an  aettcm  on  direct  at- 
tack. If  this  was  the  oidy  evidence  or  dr- 
cnmstance,  that  would  be  true;  but  In  ad- 
dition to  tibia,  the  record  and  the  evidence 
deiiors  tlie  record  discloses  Andellne  J.  Etanlth 
purdiased  the  Interest  of  the  mlncors  In  all 
three  of  these  properties.  Further,  she  pwv 
chased  one-half  Interest  In  the  drag  stocft 
and  also  10  shares  ot  capital  stoA  of  the 
First  National  Bank.  Her  total  purchases 
amounted  to  $7,760.  Tliia  all  appears  on  the 
record.  As  to  Items  paid  out  the  record  ffia- 
closed  the  foUo^ving  items: 

Andellne  J.  Smith  (on  notes,  atone  bulld- 

ins)   (2.100  00 

Andellne  J.  Smltb  (on  store  building)   7S0  00 

Andeline  J.  Smttb  (on  notes  stock  ot  Druga)  2,000  00 
Andeltne  J.  Smith  (on  notes  Bank  BtoOk)....  1,800  00 
Andellne  J.  Smith  (on  notes  dwelllag  bonse)  1,100  00 
Andellne  J.  Smith  (on   notes)  1,821  02 

snaking  a  total  of  over  $9,500  that  was  pur- 
ported to  have  berai  paid  to  Andellne  J. 
Smith.  The  wly  daim  that  Andellne  J, 
Smith  filed  against  tbe  estate  Vas  one  toe 
$4,735,  and  ttiat  was,  as  tbe  afildavlt  stated, 
a  claim  against  the  estate  of  F,  B.  Smith. 
Willie  It  is  true  there  vras  it  note  of  approx- 
imately $3,000  purported  to  be  due  the  estate 
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of  N.  W.  SmlOi,  it  ndslit  be  presomed  ttut 
these  paymmts  were  to  pay  ttie  dalm  of  An* 
dellne  X  Smith,  and  also  the  claim  to  the  es- 
tate of  N.W.  Smith;  bat  the  evidence  does 
not  disclose  this. 

We  gather  from  the  evidence  of  Nathan  W. 
Smith,  the  plaintiff  In  this  case,  that  Ande> 
line  J.  Smith  never  attended  the  administra- 
tor's sales.  He  stated  several  times  that  he 
looked  after  her  matters.  We  condode  from 
his  evidence  that  he  purchased  all  of  the  Tal- 
nable  property  for  her  at  his  own  sal&  It 
does  appear  that  he  owned  the  drag  atock  a 
short  time  after  It  was  sold  to  Andellne  J. 
Smith.  He  stated  he  looked  after  all  his 
mother's  buslaesi^  and  he  admits  that  he  has 
received  ^eeds  from  his  mother  to  all  the 
real  estate^  He  also  has  becone  the  owner 
of  all  the  property  snppcmed  to  be  purchased 
for  his  mother,  of  any  value,  nnleas  It  Is  tbs 
bank  stock,  and  the  record  does  not  disclose 
what  became  of  the  same  after  pnrchase  by 
Andellne  J.  Smith.  While  it  is  true  the  parJ 
ties  at  this  thne  claim  that  the  estate  of  Kit- 
tle E.  Smith  was  bankrupt.  sUU  we  notice  the 
assets  of  the  estate  amount  to  over  $12,000. 
In  this  appears  a  note  dated  April  7,  1809, 
from  B.  E.  Smith  for  92,249.  This  was  prac- 
tically one-half  of  what  the  drag  stw^  was 
ai^ralsed  at,  and  vdiat  it  sold  tor.  We  also 
find,  Jannary  1,  1900,  N.  W.  Smith,  the  plain* 
tiff  in  this  case,  gave  a  note  for  $ST7  to  Kit- 
tie  B.  Smith.  The  notes  appear  in  the  assets 
of  the  estate  in  1001.  Nathan  W.  Smith  is 
the  administrator  of  the  estete  and  gnardtan 
of  the  children.  A  few  years  thereafter  the 
estate  is  closed,  the  propwty  has  all  been 
sold  to  Andellne  3.  Smith.  As  soon  as  the 
title  Is  completed  In  her,  It  is  conveyed  to 
Nathan  W.  Smith. 

While  there  may  not  be  any  frand  connect- 
ed with  these  tran^cticms,  it  may  be  that  all 
of  said  transactions  were  In  the  best  of  faith, 
and  the  administrator  was  only  att^pting 
to  do  fbr  these  minors  what  he  thought  was 
best ;  but  the  courts  look  with  snspidcm  up- 
on transacti(His  of  this  kind  and  diaracter. 
The  Btetutes  specially  provide  that  the  ad- 
ministrator cannot  directly  or  Indirectly  pnt^ 
chase  the  property  at  administrator's  Bal& 
Then  we  have  a  tranaactlon  that  Involves 
some  (10,000  or  $12,000  cf  minors*  property ; 
notes  are  presented  and  Irregularly  allowed 
to  the  grandparents  of  the  minors ;  the  prop- 
erty is  all  purchased  by  the  administrator  at 
the  administrator's  sale  In  the  name  of  his 
moCh».  As  soon  as  the  sale  Is  completed 
and  the  title  perfected,  the  property  all  re- 
appears as  the  property  of  the  admlniatra^ 
tor  in  his  Indlvldnal  nam^  who  at  the  com- 
mencement of  the  admlidstration  was  Indebt- 
ed to  the  estete ;  the  estete  Is  dosed,  and  he 
Is  the  owner  of  all  the  property,  and  the  es* 
tate  bankrupt.  While  we  do  not  know  of  a 
similar  case  that  baa  been  b^ore  this  court, 
yet  the  same  rnle  of  law  would  apply  as  to 
transactions  of  this  kind  as  between  guard- 


ian and  ward,  paroit  and  <^nd,  and  la  ably 
discussed  in  the  case  of  Duild  t.  Tolon,  63 
OkL  606,  157  Pac:  7B&  While  this  kind  of 
a  transactlcai  was  not  Involved  In  the  case 
above  dted,  but  In  a  transaction  where  an 
adminiatntor  or  guardian  is  partldpatlng  in 
or  first  selling  the  property  and  then  acquir- 
ing the  same  back,  comes  within  the  same 
class  and  duracter  of  casss  and  the  same 
rule  of  law  applies,  to  wit:  The  bnrd«i 
resto  heavily  upon  the  guardian  or  adminis- 
trator to  inrove  all  the  drcnmstances  and 
prove  they  are  free  from  frand,  and  that  the 
transaction  waa  fair  In  all  respects. 

Xn  the  case  at  bar  the  plalntUt,  Nathan  W. 
Smith,  has  not  overcome  the  burden  that  was 
placed  upon  him  as  t  matter  of  law.  The 
only  record  that  he  ewe  paid  for  the  drag 
stock  or  for  the  different  pieces  of  property 
Is  that  thore  Is  a  mortgage  upon  said  property 
executed  1^  him  to  Anddlne  3.  Smith.  We 
think  the  drcamstences  in  this  ease  are  such 
that  the  burdCHi  ot  proof  rested  heavily  upoa 
the  plaintiff  in  error,  and,  assuming  this  buF< 
den,  he  failed  to  satisfy  the  trial  court,  and 
we  cannot  say  that  the  finding  of  the  court 
was  contrary  to  or  against  the  dear  welf^t 
of  the  evidence.  It  ther^ore  fidlows  that  the 
jadgmoit  of  the  ooart.  canceling  the  probata 
sale  and  the  confirmation  of  Uie  sale  to  Ande- 
llne J.  Smith  and  the  deed  to  Ai»d*iinff  J. 
Smith,  is  aosteined. 

The  third  questlcm  presoited  is:  DU  Oie 
court  err  in  holding  that  the  Judgment  and 
decree  of  the  United  Stetes  District  Court  in 
the  case  where  Andellne  3.  Smith  was  plain- 
tiff and  the  minors  were  d^ndanto  was 
void?  It  is  admitted  that  the  minora  were 
served  with  summons,  but  that  no  guardian 
ad  litem  was  appointed,  nor  did  Nathan  W. 
Smith,  their  guardian,  defend  for  them;  It 
being  admitted  that  no  defense  was  made  on 
their  behalf.  The  role  laid  down  in  22  Cy& 
641,  is  as  follows: 

"But  the  failure  to  appoint  a  guardian  ad 
litem  for  an  infant  defendant  Is  not  audi  a 
jurisdictional  defect  as  will  render  the  jadg- 
ment  void,  and  hence  the  jadgment  remains  in 
full  force  and  effect  nntil  It  is  reversed  on  ap- 
peal or  error,  or  set  aside  hy  direct  prvceedings. 
and  Is  not  subject  to  coUatnal  attaft^" 

The  Arkansas  law  was  Is  force  and  et- 
fect  at  the  time  the  Judgment  waa  roidered 
in  the  United  States  District  Court  sitting  at 
Wagoner,  and  the  courta  of  that  stete  uphold 
that  rule  in  the  following  cases:  Trapnall's 
Adm'x  T.  Bank,  18  Ark.  BAi  BofA  T.  Boana^ 
40  Ark.  807,  6  S.  W.  70A.  We  must  there- 
fore bold  that  the  court  committed  error 
In  holding  that  the  Judgment  was  void  for 
that  reason ;  bat  the  petition  in  the  present 
case  diargea  that  titls  sutt  was  a  part  of  tba 
fraud  ezisdng  btfween  Nathan  W.  Sndtb 
and  Andellne  3.  Smifb  In  attempting  to  de- 
fraud the  minora  out  of  their  pn^erty.  The 
suit  in  the  United  States  District  Court  and 
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the  Jadgment  rendered  therein  was  twofold : 
First,  the  Judgment  decreed  that  an  untUTld- 
ed  one-half  Interest  In  lots  0  and  11,  block 
340,  was  origloallr  the  property  of  E.  E. 
Smith,  having -been  scheduled  to  him,  and 
tbat  he  had  sold  his  Interest  therein  to  An- 
delhie  3.  Sml^h,  and  that  the  patent  tssned 
to  the  heirs  of  Kittle  E.  SmlUi  as  to  this 
one-half  of  the  property  was  an  error  and 
mistake.  The  patent  to  one-half  Interest  In 
this  property  should  have  Issued  to  E.  E. 
Smith  and  one-half  Interest  to  the  heirs  of 
Kittle  E,  Smith.  This  much  of  the  Judg- 
ment the  United  States  District  Court  bad 
joriadictioD  and  decreed  that  the  patent. 
In  80  tar  as  It  described  tl»»  interest  of  Kit- 
tle E.  Smith,  was  In  error.  This  was  a  final 
Judgment  by  the  United  States  mstrict 
Court,  and  la  onl^  subject  to  be  reviewed 
upon  appeal,  or  set  aside  In  that  case,  nn- 
leas  mere  i^b  aome  allegatim  (tf  tnvA,  at- 
tacking said  juc^raent  There  is  no  allegap 
tl<«  in  tb9  petition,  nor  any  evidence  to 
show,  tbat  die  adiednle  of  an  undivided  one- 
lialf  Interest  of  the  property  to  B.  BL  Smith 
was  ftaudnleut;  there  being  no  altegation  of 
fraud  contained  In  the  petitlfm,  and  no  evl- 
dence  of  fraud  or  circumstances  upon  whldi 
this  portion  of  the  Judgment  could  be  found* 
ed.  In  respect  to  the  decree  the  United 
States  court,  holding  that  portiim  of  tha 
Jodgmemt  void  is  error,  as  tha  Judgment 
would  at  most  be  only  Tiridab1& 

We  tlten  come  to  the  oUier  porti<m  of  ttae 
decree,  wherein  the  decree  redtes  tbat  Ande- 
llne  J.  Smith  had  purdtiased  the  Interest  of 
the  minors  at  probate  sale  and  the  sale  was 
confirmed,  and  after  the  sale  had  been  con- 
firmed the  patent  was  Issued  to  these  heirs, 
and  It  wss  ordered  that  the  master  of  <^an- 
cery  execute  a  deed  to  her.  The  foundation 
of  this  portion  of  the  cause  of  action  Is 
based  upon  the  probate  proceedings,  and  If 
the  probate  proceedings  were  fraudulent, 
this  portion  of  ttae  Judgment  would  also  be 
fraudulent.  The  plaintiff  could  acquire  no 
greater  right  by  this  proceeding  than  was 
otytalned  In  the  probate  proceeding.  The 
-plaintiff  could  not  d^eat  the  right  of  the 
minors  to  appeal,  nor  prevent  them  from  at- 
tacking the  probate  proceedings  on  the 
ground  of  fraud  by  this  kind  of  an  action, 
as  was  decided  In  the  case  of  Sawyer  t. 
Ware,  supra.  While  the  court  did  commit 
error  in  holding  the  Judgment  of  the  United 
States  District  Court  void,  yet  In  so  far  as 
It  pertained  to  a  one-half  Interest  tbat  was 
claimed  to  be  owned  by  E.  E.  Smith,  the 
same  would  at  most  be  oaly  voidable,  and, 
there  b^g  no  allegations  of  fraud  as  to  that 
portion  of  the  Judgment,  the  sane  could  not 
be  reWewed  In  this  actlan. 


[I]  As  to  the  decree  pertaining  to  the  land 
of  the  minors,  which  was  sold  by  probate 
proceedings,^  the  decree  in  the  United  States 
District  Court  would  give  the  plaintiff  no 
new  right  or  additional  Interest  In  the  prem- 
Ises,  other  than  that  which  was  obtained  at 
probate  sale.  A  Judgment  based  upcm  a  de- 
cree of  court,  which  was  a  fraud  in  the  sell- 
ing of  minors'  property,  will  convey  no  new 
right,  nor  will  the  par^  derive  any  addition- 
al benefit  therefrom,  nor  can  he  strengthen 
his  title  6y  such  a  procedure^  nor  prevent 
the  minor  from  appealing  or  attacking  the 
Judgment  by  fraud. 

From  the  conclusion  reached,  the  Judg- 
ment of  the  district  oonrtt  awarding  to  the 
defendant  in  error  a  one-half  Interest  in  and 
to  block  612,  will  be  sustained;  tbat  the 
Judgment  ot  tbe  district  court  in  awarding 
to  the  defendant  one-half  interest  In  lots  9 
and  XL  block  840,  wlU  be  modified  and  af- 
firmed, awarding  to  the  defendant,  an  undi- 
vided fme>fourth  interest  in  and  to  lots  9 
and  11,  block  840,  being  th«  interest  that 
the  plaintiff  inherited  from  her  mother,  and  ■ 
from  her  deceased  brother,  that  was  sold 
throu^  Qie  probate  proceedings;  tbat  ttae 
Judgment  of  the  court  awarding  to  die  de* 
fendant  $100  tor  rents  on  lot  9,  bloc^  840, 
wUl  be  modified,  and  Judgment  rraidered  for 
9200,  from  the  fact  that  plaintiff  only  ac- 
quired a  one-fonrth  Interest  In  said  ^operty. 
Instead  of  a  one-half  interest  In  ttae  same; 
that  as  to  the  Judgment  for  the  rents  on  lot 
11,  block  340,  and  block  612,  In  the  sum  of 
$1,100,  wUI  be  reversed  and  remanded — the 
court  made  no  separate  findings  as  to  the 
amount  due  on  each  lot,  and  it  Is  impossible 
to  ascertain  the  amount  of  rent  due  on  blo^ 
612  and  the  amount  due  on  lot  11.  block  340 
— ^wlth  directions  for  the  court  to  ascertain 
the  amonnt  of  rent  due  on  block  512  and  the 
amount  due  for  the  undivided  one-fourth  In- 
terest  In  lot  11.  block.  340,  and  render  Judg- 
ment for  said  amount  The  Judgment  <tf 
the  district  court,  In  so  far  as  It  attempts 
to  decree  to  the  defendant  an  Interest,  In  the 
undivided  one-half  interest  in  lots  9  and  11. 
block  840.  that  wds  scheduled  to  E.  B.  Smith, 
and  purchased  by  Andellne  J.  Smith  from  IL 
E.  Smith,  wherein  the  United  States  District 
Court  decreed  that  the  patent  Issue  to  the 
heirs  of  Kittle  E.  Smith,  was  an  error  and 
mistake  and  wlU  be  ravosed  and  remanded. 

OWEN,  C.  J.,  and  HARRISON,  PITCH- 
FORD,  and  HIGQINS,  JJ.,  concur. 

KAJ^E  and  JOHNSON.  JJ.,  dissent  as  to 
that  portion  of  the  opinion  and  Judgment  of 
the  court  wher^  the  Judgment  of  the  dis- 
trict court  la  reversed. 
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WRIGHT  T.  STAm    (No.  A-3258.) 

(Oriminal  Gonxt  of  Appeals  of  OkUhoma.  Oct. 
IS,  1919.) 

(Bi/UahH»  In  tJie  Court.) 

INDICTUBNT  AND  IRFOBHATIOIT  ^3114— IN- 
rOBlCATION  UNDER  HABITUAL  CbIMINAX. 
AOT  SHOULD  ALLEGE  OBOOND  TIOLATIOM  AND 
FOBlfEB  CONVICTION. 

"An  mformatioD,  in  order  to  charge  a  crime 
uoder  the  Habitual  Grimiiia]  Act,  tffiould  ctm- 
tain  aUegationa  of  fact,  aetdiic  forth  that  the 
offense  i^arged  Is  a  second  oi  subsequent  vio- 
lation of  the  law,  and  that  the  person  charged 
has  been  convicted  in  a  court  of  competent  ju- 
risdiction. In  this  respect,  the  infonnati<ni 
mnst  be  definite  and  certain." 

Appeal  from  District  Court,  UcOartain 
County ;  C.  E.  Dudley.  Judge. 

John  W.  WiiKht  was  CQDvlcted  of  a  sec- 
ond offense  of  violating  the  prohibitory 
liquor  law,  and  he  appeala  Reversed. 

Claud  P.  Spriggs  and  John  C.  Earl,  both 
of  Idabel,  for  plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Geo.,  and  W.  a  Hall, 
Asst  Atty.  G&L,  for  the  State . 

PBB  OURIABL  Plaintiff  In  error  was 
tried  upon  an  Information  which  diarged 

as  follows: 

"The  said  John  W.  Wright  did  in  said  coun- 
ty on  or  about  the  said  11th  day  of  November, 
1916,  unlawfully,  willfully  and  fclonioasly  have 
in  bis  possession  about  seven  gallons  of  whis- 
ky, the  exact  amount  of  which  Is  to  this  In- 
formant unknown,  with  the  unlawful  intent  on 
the  part  of  bim,  the  said  John  W.  Wright,  to 
dispose  of  the  same  in  violation  of  the  prohibi- 
tory laws,  he  the  said  John  W.  Wright  having 
been  heretofore  convicted  and  served  sentence 
for  the  same  offense,  contrary  to,"  etc. 

The  Jury  rendered  the  following  verdict: 

"We,  the  jury  drawn,  impaneled,  and  sworn 
in  the  above-entitled  cause,  do  upon  our  oaths 
find  the  defeudant,  John  Wright,  guilty  as 
charged  in  the  information  herein,  and  fix  bis 
punishment  at  a  fine  of  fifty  dollars  and  im- 
prisonment in  the  penitentiary  for  the  pwiod  of 
three  years." 

To  reverse  the  judgment  rendered  In  pur- 
suance of  the  verdict  the  defoidant  ai^eals. 

Upon  the  record  In  this  case,  the  sole  ques- 
tion which  Is  presented  for  the  decision  of 
this  'court  Is  the  snffldenf?  of  the  evidence 
to  sustain  the  verdict  and  Judgment  of  con- 
viction. It  appears  that  the  only  proof  of  a 
former  amvlctlon  In  this  case  was  evidence 
Introduced  by  the  court  clerk,  identifying  an 
Information  filed  In  the  county  court  of  said 
county,  charging  the  defendant  with  the  un- 
lawful possesaltm  of  Intoxlcathig  liquor,  and 
the  verdict  of  the  Jury  rendered  thereon. 


The  state  felled  to  offer  In  evSdenoe  Qie  Judg- 
ment of  conviction. 

In  answer  to  the  defOidant's  briei^  flie 
Attorney  Oeneral  has  filed  a  confession  ot 

error  in  part  as  follows: 

"We  agree  with  conosel  that  under  the  ruling 
in  the  cases  of  Fowler  t.  State.  14  OkL  Or. 
316,  170  Pac.  917,  and  Tucker  v.  Stat^  14 
OkL  Gr.  54,  167  Pac  637,  the  Information  and 
lerdict  craitained  in  the  record  la  connection 
with  the  former  conviction  were  inadmissible 
in  evidence  in  this  case.  In  the  Fowler  Case^ 
supra,  this  court  held  that  an  information  con- 
tahiing  an  allegation  of  a  plea  of  guilty  by  the 
accused,  was  not  an  allegation  of  a  'ctmviction,' 
and  that  it  was  necessary  to  plead  and  prove 
the  Judgment  of  convictioD  in  the  previous  case. 
A  verdict  of  a  jury  arises  to  no  higher  legal 
plane  than  a  plea  of  guilty,  and  eliminating 
from  Uiia  case  the  verdict  and  information  er- 
roneously admitted  In  evidence,  there  la  noth- 
ing left  in  the  way  of  proof  showing  that  this 
defendant  had  previously  violated  .the  pn^bi- 
tion  lawa  It  appears  that  the  prosecution 
was  given  permission  to  introduce  hi  evidence 
the  judgment  roll,  or  journal  entry  of  the  county 
court  showing  this  convicticm;  but  the  record 
fails  to  show  what  it  was,  or  that  it  was  intro-' 
duced. 

"Counsel  for  defendant  did  not  direct  their 
demurrer  to  the  evidence  on  this  ground  of 
total  failure  of  proof  pertaining  to  the.  prior 
conviction,  bnt  raised  a  separate  and  diatinet 
question  already  briefly  disclosed.  However,  in 
view  of  the  Tucker  and  Fowler  Cases,  supra, 
and  what  seems  to  be  the  almost  univmal  role 
of  all  the  courts,  that  these  strictly  statutory 
crimes  pertaining  to  offenses  strictly  malum  pro- 
hibitum, as  to  the  essential  ingredients  there- 
of, 'no  intendment,  inference  or  implication  will 
be  indulged  in'  to  sustain  the  validity  of  a 
conviction  had  under  these  wis^  but  not  sel- 
dom drastic  statutes,  we  admit  that  the  ev- 
idence was  fundamentally  insnfSdent,  and  there- 
fore deflandant^B  failure  to  dunnr  on  thst  ground, 
or  request  the  court  for  a  peremptoiy  instruc* 
tion,  did  not  cure  the  defect,  and  that  the  Judg- 
ment in  this  case  should  be  reversed." 

After  a  careful  examination  of  the  record, 
the  conclusion  which  we  reach  is  that  the 
confession  of  error  Is  w^  founded.  Wblle 
no  objection  was  made  to  the  Information, 
it  may  be  well  for  us  to  say  here  that  the 
same  Is  Insuffldent  to  properly  charge  a 
crime  under  the  Habitual  Criminal  Act,  £<awa 
1910-11,  c.  70,  §  IS.  In  the  case  of  Fowler 
State,  supra,  it  is  held : 

"An  information,  in  order  to  charge  a  crime 
under  the  Habitual  Criminal  Act,  •  •  • 
should  contain  allegations  of  fact,  setting  forth 
that  the  offense  charged  ia  a  second  or  subse- 
quent violation  of  the  law,  and  that  the  per- 
son charged  has  been  convicted  in  a  court  of 
competent  juriadictfon.  In  this  respect,  the 
information  must  be  definite  and  certain." 

Because  the  evidence  Is  insufficient  to 
show  a  former  ccmvictUm,  ttie  judgment  Is 
reversed. 
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BOABD  OF  BDtTOATION  OF  QRANITB 
SCHOOL  DIST.  T.  STILLHAN  et  al. 
(No.  8384.) 

{Supreme  Court  of  Utah.    Sept  8,  1910.) 

Scnoou  AND  School  Distbzois  «s»101  — 
Tax  Levt  Lzvitbd  xo  Setxs  I^llb,  Ix- 
cLVDiKo  School  Snsa. 
Tax  leriee  tor  cooiity  wduxA  districts  of  Ha 
flnt  dan  should  be  msde  vithoat  regard  to 
tbe  prariso  ot  Comp.  Laws  1917,  |  4624,  vhich 
u  Toid  for  making  discriminatory  classificatioos 
of  property  valuation  in  regulating  maximum 
assessment  for  any  year,  but  should  be  made  in 
accordance  with  Laws  1911,  c.  135,  amending 
Comp.  Laws  1907,  {  1891x27,  limiting  the  as- 
Mssment  to  5H  mills,  with  an  additional  1^ 
milla  exclusively  for  purchase  of  school  rites  and 
eiwtion  of  buildings.^ 

Ai^llcatioD  by  t&e  Board  ot  Education  ot 
Granite  Sdhocd  Dtstrlct  for  a  wilt  ot  mandate 
to  oHnp^  the  defendants  Charles  F.  Stlllman 
and  otbers,  as  the  Board  of  Connty  Commis- 
sioners of  9alt  £ake  County,  and  J.  B.  Clark 
and  others,  as  county  officers  to  levy  a  tax 
aasessmeot  ot  apiaroxlmately  7-2  mills  <m  a 
dollar  of  the  assessed  valuation  of  such  dis- 
trict Defendants'  d«nurrer  to  plalntlflTs  pe- 
tition overruled*  and  poemptory  writ  at  man- 
date Issued. 


(184  p.) 

redempHim  of  Nrnds.  912,760-^  anr^te 
amount  being  ^1,820,  which  sum,  less  tbe 
sum  of  fll3,G0O  to  be  reeelred  from  tbe  state 
high  school  fund  and  tbe  state  district  school 
fund  and  the  state  land  rental  and  Interest 
fond,  was  to  be  raised  by  levy  upon  the  asses- 
sed TOluatlon  of  tbe  property  ot  said  school 
district 

The  defaidants  rinsed  to  levy,  a  tax  on 
the  property  of  said  Granite  school  district  in 
excess  of  42  mills,  .wbldi  levy  it  is  alleged 
win  not  raise  an  amount  sufficient  for  tbe 
purposes  mentioned  In  tbe  estimate.  Said 
Granite  school  district  Is  a  county  school 
district  ot  Salt  Lake  county  of  the  first 
class,  and  has  an  assessed  property  val- 
uation for  the  year  1919  of  approximately 
$38,623,740,  thus  requiring  an  assessmoit  of 
approximately  7J!  mills  on  the  dollar  of  tbe 
assessed  valuation  to  meet  said  estimate  and 
statement  of  the  plaintiff. 

An  alternative  writ  was  isened  on  plaln- 
tifTs  petition,  requiring  the  defendants  to 
show  cause  on  a  day  certain  why  they  should 
not  make  a  levy  of  7.2  mills  to  meet  the  re- 
quirement of  plaintifTs  estimate  and  state- 
ment. Tbe  defendants  appeared  and  filed  a 
general  demurrer  to  plaintlfTs  petition  and 
tbe  same  has  been  argued  and  submitted. 

Section  4624  (18Blx2D  Comp.  Iawb  Utab 
1917,  provides : 


Carlsm  A  Carlson,  of  Salt  Lake  Olty,  for 

plalntlir. 

Richard  Hartley,  Co.  Atty.,  and  D.  A. 
Skeen,  Asst.  Co.  Atty.,  both  of  Salt  Lake  City, 
for  defendants. 

GOBFM AN,  a  J.  The  plaintiff  board  ot  ed- 
ucation of  Granite  school  district  filed  its  ap> 
plication  In  this  court  for  a  writ  of  mandate 
to  Usne  against  the  defendants,  Charles  F. 
StUlman,  Joseph  Lindsay,  and  W.  B.  Hughes, 
as  the  board  of  commissioners  ot  Salt  Lake 
county,  and  J.  SL  Clark,  as  county  derk, 
James  SI  Lynch,  as  assessor.  W.  W.  Barton, 
as  treasurer,  and  M.  C.  Iverstm,  as  auditor, 
of  said  county,  to  require  them  to  levy  taxes 
in  accordance  with  a  statement  and  estimate 
made  by  the  plaintiff  on  April  28,  1919,  for 
the  support  and  maintenance  of  tbe  schools 
In  their  charge  for  tbe  year  1919,  under 
tbe  prorisions  of  section  4824  (1891x27)  of  the 
Compiled  Laws  of  Utah  of  1917.  According 
to  the  auctions  ot  plaintilTs  petition  the 
estimate  of  the  plaintiff  of  the  amount  neces- 
sary to  be  raised  was  as  follows:  For  the 
support  and  maintenance  of  schools,  $286,- 
OOO;  for  the  purdtmse  ot  school  sites  and 
the  erection  of  buildings,  $62,500;  for  the 
payment  of  interest  on  bonds.  $29,460;  and 
for  a  sinking  fund  for  tbe  payment  and 


'  Board,  of  Bducation  v.  Hunter,  48  UUb.  SIS,  UB 
Pac  1019;  Board  of  BMOcatlon  v.  Hanehett,  60  Utah, 
»,  lff7  Pac  6SS. 


'^The  board  of  education  shall,  on  or  before 
the  Ist  day  of  May  of  each  year,  prepare  a 
statement  and  estimate  of  the  amount  neces- 
sary for  the  support  and  maintenance  of  the 
schools  under  its  charge  for  the  school  year 
commencing  on  the  lot  day  of  July  next  there- 
after, and  for  the  purchase  of  school  sites  and 
the  erection  of  school  buildings,  also  the  amoont 
necessary  to  pay  the  interest  accruing  during 
such  year,  and  not  included  in  any  prior  es- 
timate, on  bonds  Issued  by  the  said  board;  also 
the  amount  ot  slnklnff  funds  necessary  to  be 
collected  during  sudi  year  for  tbe  payment  and 
redemption  of  said  l>onds ;  and  shall  forthwith 
cause  the  same  to  be  certified  by  the  president 
and  clerk  of  said  board  to  the  officers  charged 
with  tbe  assessment  and  collection  of  taxes 
for  general  county  purposes  in  tbe  county  in 
which  the  district  is  situated,  and  such  offi- 
cers, after  having  extended  the  valuation  of 
property  on  the  assessment  rolls,  shall  levy  such 
per  cent  as  shall,  as  nearly  as  may  be,  raiaa 
the  amount  required  by  the  board;  *  *  • 
Provided,  that  the  tax  on  all  taxable  proper- 
ty of  the  said  district  for  the  support  and 
maintenance  of  schools,  the  purchase  of  school 
sites,  and  erection  of  school  buildings  shall  not 
exceed  in  any  one  year,  in  any  district  wbose  as- 
sessed valuation  is  $20,000,000  or  more,  4.2 
mills  on  the  dollar ;  and  in  any  district  whose 
assessed  valuation  is  more  than  $15,000,000  and 
less  than  $20,000,000,  4.7  mills  on  the  dollar; 
in  any  district  wbose  assessed  valuation  is 
more  than  $10,000,000  and  less  than  $15,000,- 
000,  6.2  milla  on  tbe  dollar;  and  in  any  dis- 
trict whose  assessed  valuation  is  more  than 
$5,000,000  and  less  than  $10,000,000,  6.5  mills: 


»For  otber  osms  sm  same  topic  and  KBT-NVUBBB  In  all  Ker-Numbcred  Dlseata  and  ladexM 
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and  in  any  district  whose  assessed  ralaation 
is  less  than  $5,000,000,  6  mills  on  the  dollar.** 

It  will  therefore  be  seen  that  the  question 
raised  Is  whether  or  not,  in  view  of  the  pro- 
Tlslone  of  the  foregoing  statute,  an  assess- 
ment of  more  than  4^  mills  on  the  dollar  may 
legally  be  assessed,  upon  the  taxable  prop- 
erty of  Granite  school  district,  having  an 
assessed  valuation  of  $38,623J40.  for  the  sup- 
port and  maintenance  of  schools,  the  pur^ 
chase  of  school  sites,  and  erection  of  school 
buildings  for  the  district 

Precisely  the  same  question  as  now  raised 
.was  invblred  in  the  cases  of  Board  of  Educa- 
tion v.  Hunter,  48  UUh,  S73,  159  Pac.  1019, 
and  Board  of  Education  v.  Hanchett,  GO  Utah, 
289,  167  Pac.  686,  in  which  this  court  held 
that  as  a  ba^s  for  the  determination  of  a 
tax  levy  the  discriminatory  classifications  of 
property  values  made  under  similar  statutes, 
viz.  section  1801x27  of  chapter  111,  Laws  of 
Utah  1915,  as  amendatory  to  section  1801x27 
of  chapter  78,  La.ws  of  Utali  1915  (passed  by 
the  same  lieglslatore,  but  providing  they 
should  become  effective  on  dlfferwt  dates), 
as  amendatory  to  section  1891x27  of  diapter 
86t  Laws  of  Utah  1913,  u  amendatoz7  to  sec- 
tion 1891x27  of  chapter  135,  Laws  of  Utah, 
1911  (in  which  hitter  sectl<m  the  ohjectlonable 
daasiflcatlon  Is  not  contained),  are  Illegal.  It 
therefore  appears,  and  the  decisions  of  this 
court  both  In  the  Hunter  and  Hanchett  Cases, 
supra,  are  to  the  effect,  and  therefore  control- 
ling here,  that  the  tax  levies  for  county 
•chool  districts  of  the  first  class  ^ould  be 
made  without  regard  to  the  objectlonal  pro* 
Tlso  atwve  quoted,  found. in  seetton  ^24, 
Ctmp.  Laws  Utah  1917.  To  do  m  It  neces* 
sarlly  follows  that  such  assessments.  In  order 
to  be  legally  made,  should  be  In  accordance 
with  section  1891x27,  chapter  135,  laws  of 
Utah  1911,  which  provides : 

"That  the  tax  for  the  support  and  mainte- 
nance of  such  schools  shall  not  exceed  in  any 
one  year  five  and  one-half  mills  on  the  dollar 
upon  all  taxable  property  of  said  district,  and 
shall  Dot  exc«rd  one  and  one-half  mills  addi- 
tional on  the  dollar  in  one  year,  to  be  ased  ex- 
elnsively  for  the  purchase  of  school  sites  and 
ereetioD  of  school  bnildlngs,  bat  in  esse  any 
funds  collected  for  support  or  maintenance  are 
not  used  witMn  the  adiool  year  for  which  they 
were  raised,  they  may  be  used  for  building  pur- 
poses." 

It  Ifl  flierefore  ordered  that  the  donurrer 
to  plalntUTs  petition  be  overruled,  and  tiiat 


the  peremptory  writ  of  mandate  applied  for 

be  issued. 

FRICE,  WEBEB,  GIDEON,  and  THDB- 
MAN,  JJ^  concur. 


BOARD  or  EDUCATION  OF  DAVIS  COUN- 
TY SCHOOL  DIST.  T.  SMITH  et  aL 
(No.  8389.) 

(Supreme  Coort  of  Utah.   Sept.  8,  1919.) 

Application  by  fht  Board  of  Education  of 
Davis  County  School  District,  a  municipal  cor- 
poration, for  writ  of  mandate  to  require  D. 
F.  Smith  and  others,  as  County  Commissiou* 
ers  of  Davis  County  and  Scth  C  Jones  and  oth- 
ers, as  officers  of  said  county,  to  levy  tazca  in 
aocordauce  with  a  certified  estimate  of  the 
school  board.  Prayer  of  complaint  grantcil,  and 
peremptory  writ  of  mandate  ordered  issued. 

Carlson  &  Carlson,  of  Salt  Lake  City,  for 
plaintiff. 

WEBEB,  X  Th»  board  of  education  «( 
Davis  county  school  district  has  filed  its  ap- 
plication in  this  court  for  a  writ  of  mandate  to 
require  defendants  to  levy  taxes  in  aecordanca 
with  the  certified  statement  and  estimate  of  the 
school  board,  and  to  make  such  a  levy  as  will 
raise  $148,150,  leas  S5T,1S0  that  will  be  re- 
ceived fnna  the  state  and  state  high  school 
funds. 

The  assessed  valuation  of  Davis  coonty  for 
1919  is  approximately  $17,216,020.  The  de- 
fendants refused  to  levy  or  fix  a  tax  on  the 
property  In  tte  School  district  in  excess  of 
4.7  mills  for  the  support  sod  maintenance  of 
schools  in  said  district  and  the  pardiase  of 
iBites  and  erection  of  buildings  for  the  school 
year  boglDning  July  1,  1919.  It  Is  alleged  by 
plaintifr,  and  is  not  denied,  that  the  levy  of 
4.7  mills  would  not  produce  sufBcient  revenue 
for  the  needs  of  the  school  district,  and  that 
the  amount  certified  by  the  school  board  is 
necessary  in  order  to  maintain  the  schools  dur- 
ing a  period  of  nine  months,  and  that  it  is  es- 
timated that  a  levy  of  6  mOls  is  required  for 
the  support  and  maintenance  of  the  sehoi^ 
and  the  purchase  of  school  sites  and  erecticai  of 
buildings  in  the  district. 

Upoa  authority  of  Board  of  Education,  etc, 
V.  StiUman  et  al.,  184  Pac  159,  Board  of  E^d- 
ucation  v.  Hunter,  48  Utah,  373,  159  Pac. 
1019.  and  Board  v.  Hanchett,  60  Utah,  2S9, 
167  Pac.  687,  the  prayer  of  plaintiffs  com- 
plaint is  granted,  and  the  peremptory  writ  of 
mandate  applied  for  is  ordered  to  be  Issued. 
Plaintiff  to  recover  costs.  • 

CORFMAN.  a  J.,  and  FBIOK,  OIDEON. 
and  THURMAN,  JJ.,  concur. 
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STATE      DAVIS  et  tL    (No.  8356.) 
(Supreme  Goort  at  ntab.   Aug.  30,  1919.) 

1  IlfTOXXCATINO    LZQITOBS  «=»246— AUTOUO- 
BILE     ILX.EOALLT    TRAJTSPOBTING  LkJVOB 

Subject  to  FoBFErruBE. 
In  view  of  Comp.  Laws  1917,  %  5S39,  re- 
quiring the  provisions  of  the  Revised  Statutes 
to  be  liberally  construed,  and  the  Prohibition 
Law,  S  1,  requiring  liberal  construction  of 
the  act,  under  Comp.  Laws  1917,  |  3359,  an 
automobile  used  in  the  illegal  transportation 
of  liquor  into  Utah  may  be  seized  and  forfeit- 
ed as  other  tlunga  and  otbsr  jffoperty.  may  be 
forfeited  in  accordance  with  the  Tarioos  pro- 
visions of  the  Prohibition  Law*  the  role  of 
ejusdem  generis  not  applying  in  the  construc- 
tion of  the  sectioa.i 

2.  Intoxioatxkg  Liquobs  €=>251— Claihaut 
of  siazbd  avtowobili  hlvst  show  owrxb- 

8HXP  AND  lOirOBANOS  OF  ITBB. 

When  tatozicatiiig  Uqaoxs  have  been  fonnd 
fDegafly  in  an  satomobile  used  for  their  trans- 
portation It  is  prima '  facie  evidence  that  the 
ear  was  being  used  illegally,  and  one  desiring 
to  recover  the  car  must  establish  by'  a  prepon- 
derance of  the  evidence,  not  beyond  a  reason- 
able doubt,  the  fact  of  his  ownership,  and  that 
he  had  no  knowledge  o£  the  illegal  use. 

8.  Irtoxicatinq  la<iV0BS  «=»251— Gunk  bt 
Pabtiax.  PAmxKi  Vehdob  of  Autohobiu 
SuarAiNCD. 
Where  an  automobile  is  sold  on  install- 
ments, if  the  vendor  or  his  assignee  has  no 
knowledge  or  information  of  the  car's  intended 
use  in  the  illegal  transportation  of  intoxicatiBg 
liquors  he  is  entitled  to  reclaim  It  when  seized 
by  the  sheriff  for  forfeiture. 

p 

4.  IlfTOXICATXNO  Ll<lU0BS  4^251— On  SXIZ- 

UKB  OF  Stour  Autohobile  Owrbb  Mat 

If  an  antomobile  is  stolen  and  used  by  the 
thief  for  the  illegal  transportation  of  intoxicat- 
ing iiqoors,  in  which  enterprise  it  is  s^zed  by 
the  sheriff  and  sought  to  be  forfeitedt  the  own- 
er is  mtitled  to  reclaim  It 

Frie^  disnnting. 


Appeal  from  District  Court,  Morgan  CJoon- 
ty;  A.  W.  Agee,  Judge. 

Search,  and  forfeiture  proceedings  by  the 
state  of  Utah  against  A.  F.  Davla^  seyen  hun- 
dred and  forty-four  pints  ot  wblaky,  two 
cases  of  gin,  one  Paige  automobile  and  cer- 
tain otber  property  unlawfully  used,  Mrs.  F. 
6.  Ferrand,  and  Cliarles  McSwine.  From 
Judgment  of  forfeiture,  defendants  Ferrand 
and  McSwine  appeal.  Judgment  reversed, 
and  cause  remanded  with  directions  to  va- 
cate Judgment  and  to  grant  appellants  new 
trial. 

P.  F.  JensoD,  of  Salt  Lake  Gity,  and  Qeorge 
HalTeraon,  of  C^en,  for  appellants. 

Dsn  B.  Shields,  Atty.  Gen.,  and  O.  G.  Dal- 
by,  H.  Tan  Dam,  Jr.,  and  James  H.  Wolfe. 
Asst  Attys-  Gen.,  for  the  State. 


STATE  T.  DAVIS  161 
(1S4  p.) 

WEBER,  J.  On  December  12,  1918,  the 
sheriff  of  Weber  county,  Utah,  arrested  de- 
fendant A.  F.  Davis,  who  was  tben  in  charge 
of  an  antomobile  containing  744  pints  of 
whisky  and  two  cases  of  gin.  The  arrest 
was  made  in  Morgan  cotmty.  Thereafter  pro* 
ceedings  were  instituted  to  forfeit  the  liquor 
and  the  automobile.  The  automobile  was 
claimed  by  Mrs.  F.  B.  Ferrand  by  virtue  of 
a  contract  of  purchase  between  her  and  the 
Paige  Sales  Company,  she  having  purchased 
the  machine  on  the  partial  payment  plan. 
Charles  McSwine  also  claimed  an  Interest  In 
the  antomobile  by  virtue  of  a  title  retaining 
note  which  had  been  transferred  from  the 
Paige  Sales  Company  to  one  N,  W.  Miller, 
and  by  Miller  to  McSwine.  who  was  the  own- 
er of  the  note  at  the  time  of  the  seizure. 

Mrs.  Ferrand  maintained  that  if  the  auto- 
mobile was  used  for  transporting  liqnor  it 
was  without  her  knowledge  or  consent  She 
testified  that  the  machine  had  been  tak<ai 
from  her  garage  in  Salt  Lake  City  during 
the  nighttime  without  her  knowledge  or 
consent  McSwine  also  asserted  that  he  had 
no  knowledge  or  information  of  the  use  to 
which  the  automobile  was  being  put. 

The  case  was  tried  in  the  district  coort  to 
a  jury,  who  returned  the  A>llowlng  verdict: 

"  •  •  •  That  on  the  12th  day  of  Decem- 
ber, 1918,  H.  C.  Peterson,  sheriff  of  Weber 
county,  state  of  Utah,  seized  the  seven  hun- 
dred and  forty-fonr  pints  of  whisky  and  the 
botties  containing  the  same,  and  twenty-foor 
quarts  of  gin  in  two  cases,  with  the  botUea  in 
which  the  same  was  contained,  and  the  Paige 
automobile  described  in  the  return  of  the  said 
H.  G.  Peterson,  in  the  county  of  Morgan  and 
state  of  Utah,  and  that  at  the  time  of  said  seizure 
the  said  whisky  and  gin  were  being  unlawful- 
ly naed  and  transported  in  said  county  and 
state  in  vidation  of  the  law  of  this  state  pro- 
hibiting the  transportation,  use,  and  possession 
of  intoxicating  liquors.  i 
"We,  the  jury,  further  find  that  at  the  time 
of  the  seizure  of  said  liquors  they  were  being 
transported  in  the  Paige  automobile  described 
in  the  retnm  of  the  sheriff  herein,  and  that 
said  automobile  was  at  said  time  kept  and  used 
in  violi^on  of  the  law  of  this  state  prohibiting 
the  transportation,  use,  and  poasesdon  of  In- 
toxicatiag  liquors." 


On  this  verdict  a  judgment  of  forfeiture 
was  entered  by  the  court  Defendants  F.  B. 
Ferrand  and  Charles  McSwine  appeal. 

While  not  controlling,  the  principal  and 
most  important  question  in  this  case  is 
whether  the  district  court  had  power  to  for- 
feit the  automobile  which  had  been  seized 
by  the  sherlir. 

The  purpose  of  the  Prohibition  Law  Is  not 
only  to  prevent  the  traffic  in  intoxicating 
liquors,  but  also  to  prevent  transportation 
and  to  make  the  state  what  is  termed  **bone 
dry."  Comp.  Laws  Utah  1917. 1  8348,  says: 

"Elzcept  as  hereinafter  provided,  the  manu- 
facture, sale,  keeping,  or  storing  for  sale  in 
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this  state,  or  oflerins  or  exposing  for  sale,  or 
importing,  carrying,  traDBporting,  advertiring, 
distributing,  giving  away,  exchanging,  dispens- 
ing or  serving  of  liquors,  are  {orever  prohibited 
in  this  state.  It  shall  he  unlawful  for  any 
person  within  this  state  Imowingly  to  have  in. 
hip  or  its  possession  any  intoxicating  liqu<wsi 
except  as  in  this  title  provided." 

*  How  can  objects  of  tbB  law  be  at- 
tained and  how  shall  tite  law  be  construed  1 
The  statutes  of  Utah  contain  the  -tmswer. 
Comp.  Laws  Utah  1&17,  1  6830,  says: 

"The  Bflvised  Statutes  esUbllsh  the  law  of 
this  state  respecting  the  subjects  to  which  diey 
relate,  and  their  provisions  and  all  proceedings 
under  them  are  to  be  Uberally  construed  with 
a  view  to  effect  the  objects  of  the  statutes  and 
to  promote  justice." 

Not  satisfied  with  this  mandate  as  to  the 
constructiOD  of  statutes,  the  L^slature,  In 
the  first  section  of  the  Fn^ilbltion  Uaw,  em- 
phasized the  subject  1^  tuSoipOng  tills  im- 
perative provldffli: 

"This  entire  tide  shall  be  deemed  an  exer- 
cise of  the  police  powers  of  the  state  for  the 
protection  of  the  public  health,  peace,  and 
morals,  and  all  of  its  provisions  shall  be  liber- 
ally construed  for  the  attainmsnt  of  that  pur- 
pose." ' 

The  case  of  Kolb  v.  Peterson,  50  Utah,  450, 
168  Pac.  07,  involved  the  conatmctlon  of  the 
following  section  of  the  Prohibition  Act: 

"Any  person  who  shall  in  aw  sti^cet  or  alley, 
pt^blic  place,  store,  restaurant,  hotel  lobby  or 
parlor,  or  in  or  upon  any  passenger  coach, 
street  car,  or  upon  any  other  vehicle  common- 
ly used  for  the  transportation  of  passengers,  or 
in  or  abont  any  depot,  platform,  waiting  sta- 
ti(»  or  room,  or  at  any  public  gathering,  drink 
any  intoxicating  liquors  of  any  Und,  or  shall 
be  drunk  or  intoxicated  shall  be  deemed  guil- 
ty of  a  misdemeanor."  Oomp.  Laws.  Utah, 
1917,  I  3361. 

The  conrt,  speaking  through  llr.  Justice 
Thurman,  said: 

"It  Is  also  contended  by  the  petiti<Hier  that 
there  is  no  statute  at  all  making  drunkenness 
a  crime  except  in  the  places  specifically  enu- 
merated. It  is  admitted  by  respondent  that 
there  is  no  statute  making  drunkenness  a  crime 
outside  of  such  places,  unless  respondent's  con- 
struction of  the  statute  in  question  is  adopted. 
This  contention  on  the  one  side  and  admission 
on  the  other  presents  a  question  of  more  than 
ordinary  importance  to  the  pct^le  of  Utah. 

"The  history  of  the  prohibition  propaganda 
in  this  ststc  leading  up  to  the  passage  of  the 
law  in  question  is  so  recent  and  fresh  in  the 
mii^ds  of  the  people  as  to  be  a  matter  of  com- 
mon knowledge.  Every  political  party  in  the 
state,  in  the  political  campaign  of  1916,  de- 
clared unequivocally  in  its  convention  in  favor 
of  absolute  state-wide  prohibition.  The  Qov^ 
emor  and  £Tery  member  of  the  Legislature, 
before  the  Section,  was  solemnly  pledged  to 
givfl  force  and  effect  to  these  platform  declara- 
tions as  soon  as  practicable  after  the  Legisla- 


ture convened.  Hie  purpose  and  object  of 
legislation  which  tilie  people  demanded  was  the 
Buppresdon  of  drunkenness  and  intoxication  in 
the  state  of  Utah.  The  prohibition  of  the  sale 
and  traffic  in  intoxicating  liquors,  except  un- 
der the  strictest  and  moat  rigid  regulation,  was 
but  means  to  the  end  that  drunk^ness  and  in- 
toxication should  cease  to  exist  in  every  part 
of  the  state.  Tho  Legislature,  hy  the  law  is 
question,  even  went  so  far  as  to  make  It  un< 
lawful  for  any  person  vrithin  die  state  to  know- 
ingly have  in  his  possession  any  intoxicating 
liquors,  except  as  provided  in  the  law  itself. 
In  view  of  these  condidons  and  circumstances, 
it  seems  strange  and  unreal,  and  almost  unbe- 
lievable, that  the  Legislature  could  have  pur- 
posely omitted  to  make  drunkenness  a  crime 
in  every  part  of  the  state,  wherever  It  might 
occur,  whether  In  the  streets  or  other  public 
places  named  In  the  section  of  the  statute  In 
question  or  otherwise.  The  suppressioa  of 
dnmkenneoB  and  intoxicadon,  as  above  stated, 
was  the  nltinute  end  to  be  accomplished  and 
the  primary  purpose  for  which  the  law  was 
enacted.  It  would,  indeed,  be  a  severe  im- 
peachment of  the  intelligence  of  every  mem- 
ber of  the  Legislature,  the  Governor  and  his 
legal  advisers,  if  it  should  develop  that,  after 
all,  the  law  fails  to  make  drunkenness  a  crime 
except  in  the  places  specifically  mention- 
ed. • 

"We  axe  unanimous  In  our  ojdnlon  that  the 
statute  in  question  makes  drunkmness  and  hi- 
toxicadon  by  the  use  of  intoxicating  liquors  a 
crime,  wherever  and  whenever  it  may  occur  at 
any  place  In  the  state^** 

[1]  No  precedent  la  dted  In  that  oi^lon. 
but  one  Is  made.  The  rules  of  statutory  oon- 
stnictlon  are  not  resorted  to,  none  of  them 
except  the  one  cardinal  rule  that  statutes 
should  be  so  construed  as  to  carry  out  the 
will  of  the  people  as  declared  the  Legis- 
lature, and  In  accord  with  the  object,  pur- 
pose, and  spirit  of  the  law.  In  the  Eolb 
Case  technicalities  were  brushed  aside,,  and 
the  court  refused  to  emasculate  the  statute 
by  resorting  to  technical  rules  of  strict  con- 
struction. Qnlded  by  the  same  spirit — ^wlth 
the  determination  not  to  depart  from  the 
plainly  declared  intention  of  the  Legislature 
—we  should  consider  the  question  now  be- 
fore us.  No  rule  of  -construction  should  be 
Invoked  except  as  it  may  be  necessary  to 
ascertain  the  legislative  Intent,  and  no  rale 
should  be  applied  so  as  to  devitalize  a  stat- 
ute enacted  for  the  public  good.  Our  Pro- 
hibition Law  Is  copied  to  a  large  extent  from 
that  of  Oklahoma.  At  the  time  the  present 
law  was  being  discussed  and  enacted  sec- 
tion 3617,  Bevlsed  Laws  Oklahoma  ISIO,  pro- 
vided: 

"When  a  violation  of  any  provision  of  this 
chapter  shall  occur  in  the  presence  of  any 
sheriff,  constable,  marshal,  or  other  officer  hav- 
ing power  to  serve  criminal  process,  it  shall 
be  the  duty  of  such  officer,  without  warrant,  to 
arrest  the  offender  and  seize  the  liquor,  bars, 
furniture,  fixtures,  vessels,  and  appurtenances 
thereunto  belonging  so  unlawfully  used,  and 
to  take  the  same  immediately  b^mte  the  court 
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or  judge  having  jnrlsdlctton  In  the  premises, 
sad  there  m«ke  complaint,  ander  oath,  charging 
the  offense  so  committed,  and  he  shall  also 
make  return,  setting  forth  a  particular  de- 
scription of  the  liquor  and  property  seized,  and 
of  the  place  where  the  same  was  so  seized, 
whereupon  the  court  or  judge  sluQl  lasne  a  mtr- 
rant  commanding  and  directing  the  officer  to 
bold  the  property  so  seized  in  his  possession 
until  discharged  by  due  process  of  law,  and 
such  property  shall  be  held  and  a  hearing  and 
adjudication  on  said  return  had  in  like  man- 
ner as  if  the  seizure  had  been  made  mider  a 
warrant  therefor." 


Comp.  Laws  Utali  lOlT,  |  8860,  la  u  fot 

lows: 

"When  a  rlolation  of  any  provisions  of  this 
title  shall  occnr  in  the  presence  of  any  sheriff, 
constable,  marshal,  police  office-,  or  otiier  offi- 
cer haviDg  power  to  serve  criminal  process,  it 
shall  be  the  duty  of  such  officw,  without  war- 
rant, to  arrest  the  offender  and  seize  the  in- 
toxicating llQuors,  vessds,  and  other  property 
so  unlawfully  nsed.  and  to  take  soeh  offender 
or  olEendeTB  immediately  before  the  eonrt  or 
indge  having  Jurisdiction  in  the  praniMS,  and 
there  make'  complaint  under  oath,  charging 
the  offense  so  committed ;  and  he  shall  make 
return,  setting  forth  a  particular  description 
of  the  liquors,  vessels,  and  other  property  seiz- 
ed, and  of  the  place  where  the  eame  were  seiz- 
ed; whereupon  the  court  or  judge  shall  issue 
a  warrant  commanding  and  directing  the  offi- 
cer to  hold  safdy  the  property  so  seized  in  his 
possession  until  discbaiged  by  doe  process  of 
law;  and  atich  prop»ty  shall  be  held  in  like 
manner  as  if  the  seisure  bad  been  made  under 
a  warrant  therefor.  It  any  i>eace  officer  shall 
have  probable  cause  to  believe  any  peram  has 
on  or  about  his  person  In  any  kind  of  receptacle, 
or  In  any  vehicle  uuder  his  control,  liquors  in 
any  qnantity,  i^  violation  of  any  of  the  pro- 
visions of  this  title,  such  peace  officer  shall 
have  anthority  to  examine  such  vehicle  and  re- 
ceptacle and  the  contents  thereof,  and  the 
Sodlng  of  any  Uqnors  in  the  possession  of  any 
sodi  person,  or  under  his  eootrol,  not  bearing 
a  peraiit  of  a  justida  of  the  peace  or  a  tag  or 
label  of  the  Att^ey  Oenoal.  shall  be  prima 
fade  evidence  that  such  liquors  were  kept  for 
an  unlawful  purpose,  and  such  person  iluUl  be 
forthwith  arrested  by  such  officer." 

Why  did  the  Utah  l^lslators,  Instead  of 
copying  the  words  "liquors,  bars,  furniture, 
fixtures,  vessels,  and  appurtenances  tbere- 
□nto  belonging  so  unlawfully  used,"  use  the 
words,  "Intoxicating  liquors,  vessels  and  oth- 
er property  bo  unlawfully  used"?  If  In- 
Btead  of  "other  property"  the  word  "appur- 
tenances" had  been  used,  it  might  be  a  close 
question  as  to  whether  an  automobile  should 
be  included  as  an  "appurtenance" ;  but  the 
words  "other  property"  are  used  In  their 
ordinary  senae,  and  with  the  evident  inten- 
tion of  Indnding  all  property  that  could  be 
used  for  unlawful  transportation.  Remem- 
bering that  transportation  of  Intoxicating 
liquors  is  Just  as  much  a  violation  of  law 
u  the  sale  or  possession  tliereof,  section 
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3358,  supra,  when  applied  to  illegal  trans- 
portation of  Intoxicating  llauor,  can  and 
should  be  read  as  fbUows: 

"When  the  illeffal  irmuportaUon  of  intomi- 
catinii  liquor  shall  occur  in  the  presence  of  any 
sheriff,  constable,  marshal,  police  officer,  or 
other  officer  having  power  to  servo  criminal 
process,  it  shall  be  the  duty  of  such  officer,  with- 
out warrant,  to  arrest  the  offender  and  seize 
the  intoxicating  liquors,  vessels,  and  other  prop- 
erty BO  unlawfully  used  in  the  illeeal  trantpor- 
taiUm  of  euch  intoxicating  ligvore." 


"Other  property  so  nolawfuUy  used" 
zneans  what?  Does  it  not  mean  "other  prop- 
arty  so  used  In  lllej^al  transportation") 
What  other  property  can  be  used  in  Illegal 
transporta'tl<»i?  The  answer  is,  wagons, 
carriages,  automobiles,  and  vebdcles  of  every 
kind  so  unlawfully  used. 

It  is  said  that  an  automobile  can  be  en- 
Joined  as  a  nuisance,  and  that  proceedings 
can  be  instituted  under  section  3350  of  the 
Prohibition  Act,  which  declares  all  premises, 
buildings,  boats,  and  other  places  where  In- 
toxlcatlDg  liquors  are  manufactured,  sold, 
bartered,  kept,  stored,  or  given  away,  and  all 
liquors,  bottles,  glasses,  kegs,  pumps,  bars, 
and  other  property  nsed  In  connection  there- 
with, to  be  common  nuisances.  The  same 
section  provides  that  any  person  guilty  of 
maintaining  said  nuisance  shall  be  gailty  of 
a  misdemeanor,  and  in  the  following  section 
provision  Is  made  for  enjoining  and  abating 
such  nuisance  by  suits  In  equity.  The  sections 
referred  to  have  reference  to  the  Injunction 
and  abatement  of  nuisances  at  a  fixed  or  defi- 
nite place,  80  that  a  boat  on  which  liquors 
are  stored,  or  from  which  they  are  sold.  Is 
a  place,  and  an  automobile  Is,  under  the  law, 
deemed  a  place,  when  used  as  a  place  of 
storage  or  sale.  The  provisions  as  to  nul* 
sauce  and  Injunctions  were  never  Intended  to 
apply  to  "blockade  running"  automobiles. 
To  enjoin  the  use  of  an  automobile  engaged 
In  Illicit  transportation  of  lntox:icatlng  liq- 
uors would  be  ineffectual  and  abortive,  and 
would  be  a  proceeding  not  within  the  pur- 
view of  the  statute. 

Coimsel  contend  that  the  rule  of  ejus- 
dem  generis  should  be  Invoked  In  constru- 
ing the  statute.  That  rule  is  that,  when 
general  words  follow  words  that  are  par^ 
ticular,  the  former  should  be  construed 
as  applying  to  words  and  things  of  the  same 
kind  or  species  designated  In  the  particular 
words.  But  this  Is  only  one  of  the  rules  of 
construction,  and,  like  rules  of  punctuation 
and  grammar,  it  has  no  application  where 
the  Intent  of  the  legislative  act  Is  clear.  It 
is  a  rule  of  strict  construction.  Black.  Interp. 
Laws,  p.  217.  The  Prohibition  Law  Itself 
commands  of  us  a  liberal  construction.  It 
Is  only  by  strict  construction,  and  by  apply- 
ing a  strict  and  technical  rule  of  construe* 
tlon,  that  it  can  be  said  that  the  words  "oth- 
er property"  and  "opier  things,"  oceurring 
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In  different  sections  of  the  law,  mean  that 
"othV  property"  or  "other  things"  are  of  the 
same  kind  or  species  as  liquors,  vessels, 
bars,  etc.  The  Le^slature  has  enacted  into 
law  the  common-sense  mle  that  words  and 
phrases  are  to  be  omstmed  according  to  the 
contat  aid  the  approved  nse  o£  the  lan> 
guage.  Gomp.  Laws  Utah  1917,  i  584a  Udng 
the  WOTds  "other  property"  In  ttelr  ordi- 
nary sense,  and  ignoring  the  strict  technic^ 
rules  of  construction  because  there  Is  no 
necessity  for  Invoking  them  when  the  lan- 
guage of  the  law  Is  clear  and  nnumUgaous, 
then  Is  no  dlActdty  In  arriving  at  the  oon; 
elusion  that.  *^other  property"  embraces  all 
things  that  may  be  Illegal^  used  In  the 
transportation  of  contmband  liquor,  and 
that  an  automoUie  may  be  srized  as  it  was 
by  the  Sheriff  In  this  case.  And  If.  lawfully 
seized.  It  may  be  forfeited  as  "other  things" 
and  "other  property"  may  be  forttited  In 
accordance  with  the  various  provisliHis  of 
the  prohibition  law. 

Were  there  no  other  assignments  of  error 
save  that  relating  to  the  power  of  the  court 
to  forfeit  the  automobile  we  would  affirm 
the  Judgment  In  this  case. 

[2]  Among  other  InstructloDS  given  by  the 
court  was  the  following; 

"I  further  charge  yon,  gentlemen  of  the  Jury, 
that,  where  liquors  are  transported  or  used  in 
violation  oC  the  laws  of  thijs  state,  such  liquors 
or  other  property  so  used  are  subject  to  forfei- 
ture; and  if  any  person  daims  said  liquors  or 
other  property,  and  that  the  same  were  being 
used  without  hia  or  h^  knowledge  or  consent, 
against  his  will  or  her  wBl,  the  burden  la  upon 
the  party  so  dalming  to  prove  his  w  her  in- 
nocence in  dut  matter ;  tlut  Is  to  say,  that  the 
said  liquors  or  other  property  were  so  unlaw- 
fully used  witliout  his  or  her  knowledge  and  con- 
sent, and  against  his  or  her  will,  beyond  a  rea- 
sonable doubt." 

It  is  urged  that  it  was  the  intention  of 
the  Legislature  that  trials  of  this  kind 
should  partake  of  the  character  and  be  the 
same  substantially  as  criminal  prosecutions, 
and  that  the  burden  is  upon  the  state  to 
iwove  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt  This  position  Is  untenable. 
The  action  of  forfeiture  under  the  prohibi- 
tion law  is  in  the  nature  of  a  proceeding  in 
rem.  The  persons  claiming  the  property 
are  really,  not  defradants,  as  they  are  de- 
nominated in  the  statute,  but  are  claimants, 
and  the  burden  of  proof  is  upon  them.  When 
intoxicating  liquors  have  been  found  to  be 
Illegally  in  an  automobile  or  other  vehicle 
used  for  transportation  of  intoxicating  liq- 
uors, it  is  prima  fade  evidence  that  the  auto- 
mobile or  other  vehicle  was  being  used  il- 
legally, and  any  one  desiring  to  recover  the 
automobile  Is  required  to  establli^  by  a  pre- 
ponderance of  the  evidence  the  fact  of  own- 
ership, and  that  be  had  no  knowledge  or  In- 
formation regarding  the  use  to  which  the 


automobile  was  being  pat,  and  that  the  same 
was  not  used  for  the  Illegal  transportation 
of  liquor  with  the  consent  of  such  claimant 
or  owner.  But  we  cannot  agree  with  the 
learned  judge  of  the  district  court  that,  in 
order  to  recover  the  pn^rty,  the  burden 
is  upon  the  dtfendant  to  prove  bi^«id  a  reft> 
sonabla  doubt  that  the  same  was  used  with- 
out hlfl  knowledge  or  oansent.  Ths  anOior- 
Ities  dted  by  flie  Attoniey'  Ooiml  to  sus- 
tain the  instruction  are  not  convlndng.  It 
was  pr^udldal  error  to  require  defimdants 
to  establish  their  Claims  or  their  defense 
by  proof  beycHid  a  reasonable  doubt 

[I]  Another  instruction  given  by  the  court 
was  the  following: 

"So  far  as  the  claim  of  the  defendant  Charles 
McSwine  is  concerned,  If  ^u  find  that  he  al- 
lowed the  defendant  Ferrand  to  bold  possession 
of  the  antomobUe  and  to  use  the  same  aa  she 
might  choose,  or  to  eontral  the  use  of  the  same, 
then  it  la  immaterial  f<»  the  purposes  of  this 
trial  whether  or  not  he  knew  for  what  purpose 
said  automol^e  was  being  used,  aince^  having 
intrusted  the  defendant  Ferrand  with  full  pos- 
session and  control  thereot  he  would  be  bound 
by  her  acts,  and  by  any  knowledge  or  notice, 
if  any,  that  she  may  have  had  as  to  the  purpose 
for  which  said  antomobUe  was  being  used." 

We  cannot  accede  to  the  doctrine  that  one 
who  boys  an  automobUe  on  the  inatallnwit 
plan  becomes  the  agent  of  the  vendor  who 
retains  titlei  If  the  vendor  had  knowledge 
of  the  Intmded  use  <tf  the  automobile  fae 
would  not  be  entlUed  to  rdlef  from  for- 
feiture, but  the  vendor  or  his  assignee  Wboi 
without  such  guilty  knowledge,  transacts 
business  in  the  usual  course  of  trade,  should 
be  protected  in  his  proi>erty  rights.  There 
is  no  dement  of  agency  In  the  contract  be- 
tween vendoi;  and  purchaser  nor  between 
the  vendor's  assignee  and  the  purchaser. 
It  was  ther^ore  prejudicial  to  give  the  above 
instruction. 

[4]  Among  the  Instructions  requested  by 
the  defendants  was  the  following: 

"If  you  find  from  the  evidence  that  some  per- 
son other  than  the  owner  or  lawful  claimants 
thereof  wrongfully  took  said  automobile  from  the 
possession  of  the  claimants,  or  one  of  them,  and 
withoDt  their  Imowledge  or  OKisent,  yon  cannot 
find  for  the  plaintiff  in  this  action  for  the  for- 
feiture  of  said  automobile." 

If  a  person's  automobile  is  stolen,  and  Is 
used  by  the  thief  for  the  illegal  tnuiqmrta- 
tlon  of  intoxicating  liquors,  It  certainly 
would  be  an  act  of  Injustice  that  was  never 
cont^plated  by  the  Legislature  to  forfeit 
the  owner's  property.  In  onr  oidnlon  de- 
fendants were  entitled  to  the  requested  In- 
struction. 

Beoiuse  of  the  errors  in  the  Instructions 
above  referred  to  and  the  refusal  to  give 
the  requested  Instruction  the  Judgmmt  is  re- 
versed. The  cause  is  remanded  to  ttie  dis- 
trict court  of  Morgan  county,  wltii  dlreo- 
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tioDS  to  Tacate  the  jndgment  and  to  gnnt 
tppdiaats  a  sew  trial. 

THUBMAN,  J.  Tbere  Is  no  difference  of 
opinion  among  the  members  of  the  court 
as  to  the  purpose  and  Intent  of  tbe  Pro- 
hlUtlon  law.  Tbe  purpoae  and  Intent  of 
tlie  law  Is  to  prermt  the  unlawfal  use  of  In- 
toxicating UqnoTs  In  the  state  of  Utah.  It 
is  expressed  in  Gomp.  Laws  Utah.  1917.  { 
S343,  quoted  by  Mr.  Justice  WBBBB  in  bis 
separate  opinion,  in  which  I  heartily  concur. 
Everything  prohibited  by  the  provisions  of 
that  section  comes  equally  within  tbe  pen- 
alties of  the  law,  whether  the  penalty  is  by 
a  fine,  imprisonment,  or  forfeltiure  of  prop- 
erty. The  only  question  upon  which  we 
disagree  is  as  to  the  power  of  the  court  un- 
der the  law  to  adjudge  the  forfeiture  of  the 
autonwbile  nscd  in  the  unlawful  transporta- 
tion of  the  liquor. 

It  must  be  conceded  that  tbe  transporta- 
tion, carrying,  or  importing  of  intoxicating 
liquor  for  unlawful  piuposes  within  this 
state  Is  prohibited  to  the  same  extent  as  is 
the  manufacture  or  sale  thereof.  It  Is  a 
crime  of  equal  (Legre&,  and  entails  upon  the 
wrcMigdoer  the  same  penalties  and  forfel- 
tnres.  The  general  Intent  and  purpose  of 
the  law  b^ng  Indisputable,  I  see  no  reason 
for  omsidering  In  detail  any  of  its  provi- 
sions except  those  directly  pertinent  to 
tbe  fSacts  of  this  partlcnlar  case.  Tbe  gist 
of  tbe  offense  is  tbe  illegal  transportation 
of  Intoxicating  liquor.  Tbe  Instrumentality 
used  In  the  unlawful  transportation  was  the 
automobile  in  question.  The  order  of  tbe 
trial  court  ^Judging  that  it  be  forf^ted  and 
sold  Is  the  matter  complained  of.  Tbe  ques* 
tion  Is,  was  the  automobile  the  subject  of 
forfritare  within  the  purview  of  tbe  law? 
We  hare  already  referred  to  the  section 
dedarlng  what  la  unlawful  and  prohibited. 
We  there  find  that  tnuuportlng  intoxicating 
liquors  for  unlawfal  porpoees  Is  forbldd^ 
As  before  stated.  It  is  made  a  crlxhe  of  equal 
magnitude  with  every  other  forblddaa  act 
The  unlawful  tranqportation  of  the  liquor 
In  this  case  occurred  in  the  presence  of  the 
sheriff  of  Wdier  county.  He  arrested  the 
defendant,  who  was  in  charge  of  the  auto- 
mobile which  at  the  time  was  carrying  744 
ViatB  of  whisky  and  a  quantity  of  gin.  Tbe 
sheriff  tocdc  the  automobile^  whisky,  and  gin 
into  his  pos8e8Sio&  and  held  them  subject 
to  the  ardet  of  the  court  The  court  ordered 
that  tbe  automobile  be  sold  and  the  liq- 
uor destroyed. 

Comp.  Laws  1917,  i  3359,  also  quoted  by 
Ur.  Justice  WEBER,  in  part  provides  that 
when  tbe  violation  of  any  provisi<m  of  the 
act  occurs  In  tbe  presrace  of  any  one  of  the 
officers  named,  such  officer  may,  without 
warrant,  arrest  the  oBenAer  and  seize  the  in- 
tozlcatlnK  liquors,  vessels,  and  other  proper- 
tf  to  mniawfiitti/  uted.  CEtallcs  mbae.)  The 


i«ualnder  of  tbe  section,  and  oHier  secttons 
of  the  act,  provide  tor  Uie  disposition  of  the 
propnty.  Mo  question  is  raised  against  the 
I«vcedure  adopted  for  disposing  of  the  auto- 
mobile If  the  terms  of  the  statute  author- 
ize a  forfeiture. 

The'  doctrine  Is  fundamental,  and  I  as- 
sume tbere  is  no  dissent  that  In  arriving 
at  the  intention  of  the  Legislature  the 
courts  must  give  effect  to  the  plain  mean- 
ing of  tbe  language  used  to  express  the  in- 
tention, and,  furthermore,  where  the  lan- 
guage is  plain,  unambiguous,  unequivocal, 
and  void  of  technical  terms,  there  Is  no  oc- 
casion for  resorting  to  technical  rules  of 
construction.  Tbe  plain  and  obvious  mean- 
ing of  tbe  language  must  be  adopted;  any- 
thing else  would  be  an  unwarranted  as* 
sumption  of  l^lslative  authority. 

If.  then,  the  purpose  is  to  ascartaln  tbe 
intention  of  tbe  Legislature  In  a  giv^  case, 
and  it  is  found  that  the  Legislature  has 
used  plain,*  ordinary  language,  free  from 
ambiguity  and  uncertainty,  such  as  any  in- 
telligent layman  mlgbt  comprehend,  we  need 
go  no  fur^er  In  search  of  the  legislatlTO 
Intent  The  Legtslature  has  expressed  It  In 
Its  own  language,  and  that  is  the  supreme 
test  This  I  also  assume  Is  a  propofdtlon 
as  to  which  tbere  is  no  dissent  Mr.  Justice 
FBICK,  who  has  filed  an  oplnlott  dissenting 
from  the  views  of  Mr.  Justice  WBBEB,  re- 
fers to  the  rale  abovs  stated  as  tbe  sim- 
plest canon  of  interpretation,  and  relies  on 
it  mlmarlly  in  support  of  bis  dlssoittng 
views. 

We  eome  now  to  a  conslderatltm  at  the 
language  used  by  the  L^slature— lan- 
guage which  oonstitntes  the  bone  of  con- 
tention in  this  inoeeedlng.  Bearing  In  mind 
that  the  act  provides  that  tbe  tnuutwrtation 
of  ItquOT  for  unlawful  purposes  Is  a  crimes 
and  also  bearing  in  mind  that  tbe  offloer 
caught  the  defendant  in  the  very  act  of 
committing  the  crime,  using  the  automobile 
as  an  instrumentality,  the  section  last  re- 
forlred  to  provides: 

"  •  •  •  It  Bball  be  the  duty  of  such  officer, 
without  warrant,  to  arrest  the  offender  and 
seize  the  intoxicating  liquors,  vessels,  and  other 
property  so  ualawfoUy  used." 

What  is  the  plain,, obvious  meaning  of  the 
language?  Tbe  Intoxicating  liquors  and 
vessels  are  specifically  enumerated.  What 
other  property  was  being  unlawfully  used  in 
furtherance  of  tbe  crime  of  Illegally  trans- 
porting the  liquor?  The  most  potent  instru- 
mentality in  the  perpetration  of  the  crime 
was  tbe  automobile  by  means  of  which  the 
crime  was  committed.  We  are  now  discuss- 
ing the  plain,  obrions,  meaning  of  the  lan- 
guage used.  Is  tbere  any  ambiguity  or  un- 
certainty?  If  we  will  ke^  out  of  mind 
technical  rules  which,  as  before  suggested, 
should  (Ally  be  resorted  to  vrtien  the  mean- 
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ing  Is  obscure,  Is  there  any  doubt  as  to 
what  the  Legislature  intended?  I  frankly 
confess  my  Inability  to  see  any  amblfnilty 
In  the  lan^iage  used  or  any  ohscnrlty  as 
to  Its  plain  meaning  and  Intent.  These 
views,  as  far  as  I  am  concerned,  amount 
to  an  absolute  conrictlon.  That,  however, 
does  not  imply  that  I  may  not  be  mistaken. 
Other  lawyers  and  judges,  abler  perhaps 
than  I,  with  equal  tenacity  cling  to  the  op- 
posite view.  If  I  could  conceive  this  to  be 
a  case  In  which  it  was  my  duty  to  resort 
to  technical  rules  of  construction,  I  couM 
no  doubt  fln»»  much  to  say  In  opposition  to 
tbe  views  herein  expressed.  I  believe  I  am 
reasonably  familiar  with  the  various  rules 
of  construction  resorted  to  by  Jurists  and 
courts  In  attempting  to  arrive  at  the  mean- 
ing of  statutes  and  other  kinds  of  written 
or  printed  Instruments.  But  I  also  believe 
that  to  resort  to  them,  when  without  them 
the  language  Is  plain  and  the  meaning  is 
obvious,  tends  more  to  confuse  than  to  en- 
lighten. It  befogs  the  mind  and  leaves  it 
in  a  state  of  perplexity,  whereas  without 
resorting  to  such  rules  there  would  he  no 
substantial  reason  for  doubt 

From  what  has  been  said  upon  this  sub- 
ject it  must  not  be  conceived  that  the  writer 
considers  rules  of  constmctlon  as  matters 
of  small  importance.  On  the  contrary,  I 
regard  than  as  matters  of  the  highest  im- 
portance when  tbe  language  of  the  instru- 
ment Is  such  tluit  its  meaning  Is  doubtful 
and  nncertatn.  But,  when  tbe  language 
of  the  Instrument  is  plain  and  its  oieanlng 
nnmlstakable,  It  is  tbe  duty  of  Oie  courts  to 
ado^  tbe  meftuing  thus  expressed.  It  Is 
Just  as  mudi  a  disregard  of  duty  on  the 
part  of  tbe  courts  to  resort  to  technical  rules 
at  oDDStmctlon  when  tbe  Legislature  itself 
has  dearly  expressed  its  Intention  as  it  is 
tor  tbe  courts  to  read  something  Into  tbe 
statute  which  tbe  Legislature  did  not  In- 
tend. In  effect,  the  result  Is  ordinarily  tiie 
same.  In  every  case  tbe  probable  ^ect 
Is  a  distortion  of  tbe  real  maining  of  tbe 
language  used  and  conseqnoitly  a  perver- 
sion of  the  actual  intention.  Nevertheless, 
technical  rules  have  been  invoked  by  the 
appellant,  and  confid^tly  relied  on  in  this 
case,  and  therefore  this  attempt  to  express 
my  views  upon  the  important  question  un- 
der review  would  not  be  satisfactory,  even 
to  myself,  if  I  did  not  make  more  specific 
reference  to  some  of  the  rules  in  question. 

The  first,  and  perhaps  most  important, 
of  the  technical  rules  of  construction  to  be 
used  when  the  meaning  of  the  language  is 
in  doubt,  is  the  doctrine  of  ejusdem  gfflierls. 
This  is  especially  Invoked  by  appellant  in 
this  case  and  relied  on  as  being  conclusive. 
The  meaning  of  the  term  Is  clearly  expressed 
In  the  separate  opinions  of  both  Mr.  Justice 
WE6EB  and  Mr.  Justice  FRIOK.  I  restate 
It,  however,  In  substance  only,  to  bring  it  to 


Immediate  attention  in  connection  with  these 
remarks.  The  rule  la:  "Where  general 
words  follow  the  numeration  of  particular 
classes  of  persons  or  things,  the  general 
words  will  be  construed  as  applicable  only 
to  persons  or  things  of  the  same  general 
nature  or  class  as  those  enumerated."  Ap- 
plying that  rule  to  the  present  case.  It  Is 
contaided  that  the  words  "and  other  proper- 
ty" contained  In  section  3359,  supra,  being 
general  words  following  an  numeration  of 
particular  things,  are  limited  to  things  of 
the  same  general  nature  as  those  enumer- 
ated. In  other  words.  It  Is  contended  that 
the  language  "and  other  property"  means 
nothing  more  than  things  g^erally  of  the 
nature  of  intoxicating  liquors  and  vessels, 
which  are  the  particular  things  enumerated. 
The  vice  of  the  contention,  however,  rests  In 
the  fact  that  the  language  of  the  statute  in 
question  falls  within  the  exception  to  the 
rule  instead  of  within  the  tule  Itself.  It 
will  not  be  disputed  by  appellant,  or  any 
one  seeking .  to  apply  the  doctrine  of  ejus- 
dem generis  to  the  present  case,  that  a  fun- 
damental exception  to  the  doctrine  exists 
where  the  particular  things  enumerated  are 
greatly  different  from  one  another.  Anoth- 
er exception  exists  where  the  things  enu- 
merated are  exhaustive  of  all  things  of  a 
like  nature  so  that  there  is  nothing  left 
to  which  the  general  woida  can  Apply.  The 
doctrine  covering  boOi  of  these  exee^ftloiDB 
Is  stated  In  36  Qyc.,  commencing  on  page 
1121,  in  tbe  following  language: 

*****  Kor  does  the  doctrine  apply  where 
tbe  spedfie  words  of  the  statote  ^gtAtj  sob- 
jecta  greatly  different  from  one  another,  nor 
wtiere  the  specific  words  embrace  all  objects  of 
their  class,  so  that  the  general  words  mast 
bear  a  different  meaning  from  the  spwdflc  words 
or  be  meaningless." 

.  See,  also,  2  Words  and  Phrases  (2d  BdO 

226. 

The  words  of  tbe  statute  In  question  here 
disclose  the'  fact  that  the  spedflc  things  enu- 
merated differ  greatly  from  one  anotber, 
and  also  embrace  all  the  objects  of  their 
class,  so  that  It  is  necessary  to  give  the  genei^ 
al  words  a  different  meaning  In  order  to  give 
them  any  meaning  at  alL  What  things 
could  differ  more  widely  from  one  another, 
if  we  consider  them  separately  and  apart 
from  each  other,  than  the  thli^  called  "in- 
toxicating liquor"  and  tUe  tihings  called 
"vessels"?  A  vessel  has  no  similarity  to  In- 
toxicating liquor,  and  from  no  point  of  view 
can  It  be  considered  of  the  same  general 
nature  or  in  the  same  class.  A  vessel  is  far 
more  similar  in  its  general  nature  to  an 
automobile  than  it  is  to  Intoxicating  liqaor. 
So  that  we  might,  by  a  strained  construc- 
tion, contend  that  the  words  "and  other 
property"  Include  an  "automobile"  when  if  la 
used  for  carrying  liquor,  because  in  that 
respect,  in  a  general  way,  there  Is  aoan 
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resemblance  to  a  Teasel, 
no  Bath  contention  In  this  ^ase.  There  is 
no  necessity  for  it,  and  It  might  si^gest  the 
Bl^warance  of  grasping  at  straws  In  order 
to  npbold  what  I  believe  to  be  the  correct 
riev  of  the  law.  I  do  maintain,  however, 
tbat  intoxicating  liquor  as  a  thing  is  so 
widely  different  from  "vessels"  as  "things" 
as  to  bring  tbe  case  squarely  within  the 
first  exception  noted  in  the  excerpt  quoted 
from  Cy&  Tbe  reasons  for  this  exception  to 
the  doctrine  of  ejusdem  generis  Is  so  appar- 
ent as  to  render  it  unnecessary  to  do  more 
than  barely  mention  it  When  the  specific 
things  enumerated  arc  so  greatly  different 
in  their  nature  one  from  the  other  it  is 
Impossdble  to  conceive  of  tbe  general  words 
following  being  held  to  apply  only  to  things 
of  the  same  general  nature.  In  such  case, 
therefore,  the  doctrine  of  ejusdem  generis 
cannot  apply.  Tbe  second  exception  noted 
In  tbe  excerpt  quoted  from  Gyc.  Is  equally 
condusiTe.  Tbe  word  "vessels"  embraces 
every  possible  thing  of  tbe  same  kind  and 
nature.  The  same  may  be  said  of  tbe  words 
"intoxlcatlitt  l^uors."  They  embrace  and 
represent  every  kind  of  tntozicatlng  liquor. 
If  the  spedfle  tblnga  ennmorated  preceding 
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However,  I  make  ing  the  rules  of  conatmetlon  lyiiilicable  to 

the  present  cose. 

It  Is  manifest  from  the  posltipn  here 
taken  that  it  would  be  inconsistent  and  Il- 
logical for  me  to  digress  from  the  course  of 
reasoning  adopted,  and  attmpt  to  Indulge 
in  a  discussion  of  authorities  dted  In  sup- 
port of  appellant's  contention.  Tbe  author- 
ities in  tbe  main  uphold  the  doctrine  of 
ejusdem  generis  and  in  a  proper  case  are 
unobjectionable.  Some  of  them,  as  might  be 
expected,'  apply  the  doctrine  to  cases  In 
which  it  should  not  be  applied;  others  car- 
ry it  to  sudi  an  extreme  as  to  bring  re- 
proacb  upon  the  doctrine  Itself  as  a  rule  of 
constnictiou.  Take,  for  Instance,  the  case 
of  People  T.  Edelstelu,  91  App.  Dlv.  447.  86 
N.  Y.  Supp.  861.  This  case  arose  under  the 
Sanitary  Code  of  the  dty  of  New  York.  It 
provides  as  follows: 

"No  person  owning  •  •  •  any  stable  or 
other  premiBes,  shall  keep  *  *  *  therein 
any  dog  or  other  animal  which  shall  by  noise 
disturb  the  quiet  or  repose  of  any  person  therein 
or  in  the  vicinity,  to  tbe  detriment  of  On  life 
*  *  *  of  any  human  being." 


the  general  words  embrace  everything  of 
tiie  same  kind  and  nature^  it  fbllows  that 
die  general  words  "and  other  inoperty"  must 
be  aivlled  to  other  kinds  of  proporty  m 
treated  as  meaningless.  Tkat  the  court  has 
no  r1«bt  to  do  If  it  is  possibte  to  give  the 
words  some  effect  within  the  pnrriew  of  leg- 
IsIatlTe  Intent 

If  I  am  correct  In  my  analyses  and  right 
in  my  conduaions  tt  must  be  conceded  that 
the  doctrine  of  ojusdem  generla  bag  no 
place  In  the  case  at  bar.  If  it  has  no  ai^U- 
catlon  here,  for  the  reasons  stated,  it  nec- 
essarily follows  that  another  rule  relied 
on  by  defendants  has  no  application.  If  tbe 
doctrine  of  ejusdem  generis  has  no  applica- 
tion, the  general  words  following  the  specif- 
ic words  may  be  applied  to  things  superior 
to  those  eniunerated  as  well  as  to  things  of 
tbe  same  general  nature.  If  the  general 
words  were  not  Intended  to  be  limited  to 
things  of  like  nature  to  those  enumerated  In 
the  preceding  "words,  then  the  general  words 
must  be  given  their  plain,  ordinary  mean- 
ing. In  this  case  tbe  plain,  ordinary  mean- 
JnK  of  the  words  "and  other  property"  em- 
braces and  includes  any  species  of  personal 
property  in  any  manner  used  In  connection 
with  the  Illegal  transportation  of  the  liquor, 
which,  as  before  stated,  Is  the  gist  of  the 
offense.   Sutherland,  Stat  Const  §  278. 

The  writer  has,  had  but  little  occasion  to 
dte  authority  in  support  of  the  views  herein 
expressed.  The  propositions  advanced  are 
in  the  main  dementary.  The  section  just 
dted  from  Sutherland,  and  the  next  succeed- 
ing section  of  the  same  work,  in  my  judg- 
ment state  the  law  In  a  nutshell  concem- 


Tba  court  held  that  the  law  did  not  a^Nidy 
to  a  horse  kept  In  a  stable  for  the  reaatni 
that  a  horse  and  dog  are  not  ejnsdCTi  gener- 
is. If  the  court  had  dedded  die  questkm 
upon  die  theory  that  a  stable  Is  ordinarily 
consbmcted  for  the  very  purpose  of  bousing  a 
horse,  and  that  a  horse  In  any  event  Is  not 
accustomed  to  making  offensive  or  disturb- 
ing noise,  the  decision  would  have  been  more 
logical  and  from  my  point  of  view  far  more 
satisfactory.  But  the  courts  as  Is  often  the 
case,  seemed  to  forget  the  real  purpose  of 
the  law  and  the  correct  prlndples  of  intw- 
pretatlon  and  resorted  to  technical  rules  of 
construction.  It  unnecessarily  and  Improp- 
erly applied  tbe  doctrine  of  ejusdem  generis, 
and  excluded  the  horse  from  the  list  of  pro- 
hibited animals  because  It  was  a  differ«it 
type  of  animal,  and  also  because  it  was 
supposed  to  be  of  superior  caste.  On  tbe 
same  principle  the  court  would  undoubted- 
ly have  excluded  the  braying  donkey  or  a 
bawling  cow,  than  which  nothing  In  the 
form  of  noise  made  by  an  animal  could 
be  more  disquieting  or  offensive.  If  the 
real  purpose  of  the  ordinance  had  been  kept 
In  view,  it  seems  to  pe  tbe  court  would  at 
least  have  sought  for  other  grounds  upon 
which  to  decide  the  case  than  upon  the  doc- 
trine of  ejusdem  generis.  For  the  reasons 
stated,  I  am  not  Impressed  with  the  dase 
referred  to  as  an  authority  entitled  to  seri- 
ous consideration.  Many  of  the  other  cases 
relied  on  by  appellant  are  afflicted  with 
a  similar  Infirmity.  They  cannot  stand  the 
test  of  reason.  But  as  before  stated.  It  Is 
not  my  Intention  to  enter  upon  a  review  of 
the  cases  relied  on  by  appellant,  however 
strong  the  temptation. 

It  has  been  suggested,  however,  that  the 
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penalties  of  flnft  and  Imprisonment  provided 
In  the  problbiti(Hi  law  are  ao  draatfc  In  thm- 
advea  aa  to  preclude  the  idea  of  forf^ting 
the  automobile  by  whidi  the  liquor  was 
transported.  The  contention  carried  to  Its 
logical  conclusion  would  exclude  the  Idea 
of  any  forfeiture  whatever  In  any  case^n- 
der  the  act.  If  the  penalties  of  fine  and  Im- 
prisonment are  so  drastic  as  to  preclude  the 
Idea  of  forfeiting  an  automobile  used  in  the 
commission  of  one  of  the  crimes  d^ignated 
In  the  net,  why  should  they  not '  preclude 
the  idea  of  forfeiting  vessels,  furniture,  and 
fixtures  oftentimes  of  greater  value  than  an 
automobile.  But  even  conceding  they  were 
of  less  value,  what  has  value  to  do  with 
the  question?  I  find  no  such  distinction  or 
dlscrirainatlDn  in  the  act  Itself,  and  this 
court  tiaa  no  right  to  assume  legislative 
functions.  The  logic  of  such  contention.  In 
Its  last  analysis,  would  take  away  the  power 
to  forfeit  any  property  In  any  case  arising 
under  the  act,  no  matter  what  m^ht  be  the 
nature  of  the  crime  committed  or  character 
of  the  property  used  in  Its  commission. 

Near  the  beginning  of  these  remarks  I 
expressed  the  opinion  that  it  was  not  neces- 
sary, in  order  to  ascertain  the  legislative 
intent,  to  refer  In  detail  to  any  of  the  provi- 
sionfl  of  the  act  except  such  as  are  clearly 
pntinent  to  the  facts  of  the  case.  These 
provisions  are  found  in  the  sections  already 
referred  to,  3343  and  3359,  supra.  I  am  still 
€i  the  opinion  that  these  two  sections  con- 
Btmed  togesOaer  disclose  the  actual  Intent 
and  purpose  of  the  law  applicable  to  the 
facta  of  this  case  In  ordinary  and  plain  lan- 
guage, the  meaning  of  wUcta  la  unmistak- 
able. 

It  is  c(Hitended,  however,  with  a  force 
which  implies  conviction,  that  othw  sections 
ot  the  law  should  be  considered.  Section 
R354,  Gomp.  Laws  Utab  1817,  is  especially 
r^ed  oa  as  limiting  the  character  of  the  of- 
fense  in  connection  with  which  the  prc^ierty 
may  be  sdzed,  and  also  limiting  the  charac-. 
ter  of  the  property  that  may  be  seized.  This 
section  Ihnlts  the  offenses  to  unlawful  posses- 
sion, manufacturing,  selling,  bartering,  living 
away,  or  otherwise  famishing  liquor  or  ke^ 
Ing  It  for  any  ot  such  purposes.  The  things 
that  may  be  adzed  are  described  as  liquors, 
vessels  containing  them,  lmplcm«its,  furni- 
ture and  fixtures  used  or  k^t  tor  such  illegal 
acts.  It  is  conceded  by  me  Uiat  this  section 
does  not  Include  the  unlawful  transportation 
of  liquors  among  tlie  crimes  enumerated,  nor 
does  it  Include  automobiles  or  other  means  of 
transportation  among  the  kinds  of  property 
that  may  be  seized.  The  reason,  however, 
why  It  does  not  Include  transportation  as  an 
offense,  or  vehicles  used  in  transportation 
among  the  things  that  may  be  seized.  Is,  to 
the  mind  of  the  writer,  perfectly  obvious. 
The  secUon  which  is  quoted  by  both  of  my 
AsBudates  whose  names  have  been  mention- 


ed refers  exdualrdy  to  offenses  at  some 
parttciilar  place  where  flztnres  aM  fur- 
niture, as  well  as  liquors,  naaeia,  and  other 
lmpl«nents,  are  suKrased  to  exist  The  Idea 
of  transportatlni  of  liquor  and  the  means 
of  transportation  are  not  within  the  terms 
of  the  language  used,  because  In  the  very 
nature  of  things  they  have  no  connection 
with  the  matter  which  the  Legislature  had 
in  mind  in  drafting  that  particular  section. 
If  this  had  been  the  only  provision  author- 
izing the  seizure  of  property  connected  with 
violations  of  the  law,  the  position  of  appel- 
lant would  be  irrefragable.  But  Is  It  to  be 
conceived  that  the  Legislature,  after  having 
made  the  transportation  ot  liquor  a  crime 
the  same  as  other  forbidden  acts  mentioned 
in  the  law,  and  after  having  provided  for 
the  forfeiture  of  other  kinds  of  property 
used  In  connection  with  such  crimes,  to 
which  they  were  peculiarly  adapted,  should 
deliberately  omit  to  provide  for  the  forfei- 
ture of  sucb  instrumentalities  as  are  used 
as  a  means  of  unlawfully  transporting  liq- 
uor and  which  are  peculiarly  adapted  there- 
to? Of  course,  if  the  Legislature  did  omit 
to  make  such  provision,  and  only  provided 
for  seizure  in  the  cases  referred  to  in  the 
section  we  have  just  considered,  that  would 
be  the  end  of  controversy,  however  much 
one  might  wonder  at  the  omission.  But  the 
Legislature  did  not,  in  my  Judgment,  make 
any  such  (xnlsslon.  The  law  to  which  refer- 
ence has  been  so  frequently  mad^  which 
provides  that  the  officer,  without  warrant, 
when  any  offense  under  the  law  Is  committed 
in  his  presence,  may  arrest  the  ofl^der  and 
seize  the  intoxicating  Uquw,  vessels,  and 
other  pn^rt?  so  unlawfully  used,  plainly 
and  e:^)licltly  authorizes  the  (Acer  not  only 
to  sdse  the  liquor  and  vess^  but  to  also 
seise  any  other  property  then  and  there  uaed 
in  committing  the  CTime.  This  consideratlmi 
makes  the  act  harmonious  as  a  whole  It 
gives  condfltouiy  to  the  legislative  intmt.  In- 
stead ct  sinking  out  one  or  more  olfenses 
for  whldi  forfieitures  may  be  ^clared,  uid 
one  or  more  kinds  of  pnqterty  which  may  be 
fbrfelted  when  used  In  connectloni  with 
crlm^  It  provides  the  poialty  <HC  forfeiture 
for  erery  offense  under  the  law,  all  of  whlgh 
are  equally  pernicious  and  of  equal  magnl- 
tudew  It  says,  in  ^ect,  no  matter  where  the 
crime  occurs,  whether  at  some  fixed  pla<!e  in 
a  building  or  other  structure  or  on  one  of 
the  highways  or  byways  of  the  state,  the 
property  used  In  connection  with  the  crime 
Is  subject  to  forfeiture  in  order  to  effectuate 
the  intent  and  purpose  of  the  law.  To  take 
the  provisions  of  section  3354,  supra,  with 
Its  limitations  as  to  the  offenses  named  and 
the  kind  of  property  that  may  be  forfeited, 
and  undertake  to  incorporate  them  into 
section  3359,  supra,  so  as  to  limit  the  words 
"and  other  property"  to  mean  only  the  kind 
of  property  mentioned  In  the  former  section. 
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would,  in  107  opinion,  be  nothing  Bbort  of 
legation.  It  would  be  to  read  sometbing 
into  the  law  which  is  not  there,  and  hence 
be  opposed  to  all  the  canons  of  contraction 
vlth  which  I  am  familiar. 

It  having  been  established  by  the  erldoice 
beyond  a  reasonable  doubt  that  the  anto- 
roobile  was  used  for  an  unlawful  purpose, 
It  was  Incumbeat  upon  tbe  party  claiming 
(mnersfaip  of  the  property  to  not  only  prove 
his  claim  by  a  preponderance  of  tbe  evidence, 
iHit  llirewlae  bis  Ignorance  of  tbe  illegal 
purpose  for  wbldi  it  was  used.  CSomp.  Laws 
1917, 1  835T,  clearly  places  this  burden  upon 
the  party  claiming  ownership  of  tba  joap- 
erty.  However,  I  agree  with  my  Associates 
lo  the  oplniwi  that  he  is  not  required  to 
estabUdi  these  facts  beymd  a  reasonable 
doubt  If  in  good  talUi  be  proves  by  a  pre- 
poDderance  of  the  evidoice  that  be  did  not 
consent  to  tbe  111^1  use  of  tbe  pn^ierty 
and  had  no  knowledge  thereof  It  eOiould 
not  be  the  subject  of  jEorfeltor^  whatever 
may  have  been  tbe  means  by  which  it  was 
procured. 

I  concur  In  a  reversal  of  th^  Judgment  ■ 

COBFUAN.  C.  J.  I  concur  in  tbe  opinlm 
of  Mr.  Justioe  WEBEfi,  and  in  the  reasons 
assigned  1^  him  as  to  why  tbe  seizure  of  the 
automobile  in  question  was  legal,  and  for 
holding  that  the  district  court  had  the  au- 
thority and  power  under  the  statute  to  order 
a  forfeiture  to  the  state.  I  am  also  In  accord 
witb  the  views  expressed  by  Mr.  Justice 
THUBMAJf,  In  his  separate  opinion,  that  the 
meaning  of  the  statute  is  plain  and  nnam- 
biguons,  and  that  there  Is  no  occasion  to  re- 
sort to  technical  rules  of  constructloa  In  or- 
der to  arrive  at  the  legislative  intent. 

Statutes  designed,  as  this  statute  was  and 
Is  declared  to  be,  "for  the  protection  of  the 
public  health,  peace,  and  morals,"  are  to  be 
siren  the  most  liberal  construction  by  the 
courts  In  order  to  attain  the  purpose  of  tbdr 
enactment.  Moreover,  as  has  be^i  pointed 
out  by  my  associate  Mr.  Justice  WEBE^,  the 
statute  under  condderatlon  expressly  directs 
tbat  "all  of  Its  provisions  shall  be  liberally 
construed  for  that  purpose."  Experience, 
both  before  and  since  tbe  enactment  of  the 
statute,  has  tanght— ^nd  It  Is  now  conceded 
by  all  members  of  this  court — that  the  auto- 
mobile, when  employed  in  the  transportation 
of  Intoxicating  liquors  within  tbe  state,  is 
tbe  most  effective  and  most  often  used  In- 
Btrumentality  for  tbe  evasion  of  the  law.  As 
to  tbe  legal  rte^t  to  seize  and  forfeit  to  the 
state  tbe  ant<Hnoblle,  when  used  for  the 
transportation,  furnishing,  and  disposition  of 
intoxicating  liquors  la  violaticm  of  law,  sec- 
tions 3364  and  83S9  {^ve  the  unqualified  right 
to  seize,  and  section  3357,  as  I  interpret  and 
construe  Its  meaning  to  be,  clearly  provides 
for  Uie  forfeiture.  For  tbe  enforcement  of 
tbe  law  forfeitures  of  property  used  in  the 
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evasion  of  statutes  of  the  ch9.racter  of  the 
one  we  now  have  under  consideration  are  not 
new  or  untried  remedies.  They  have  been  Im- 
posed and  uphe^  by  the  courts  of  England, 
from  whence  our  jurisprudence  was  taken, 
since  tbe  enactment  of  the  statute  of  12  Edw. 
II,  A.  D.  1318 ;  and  in  our  own  country  under 
federal  laws  In  matters  pertaining  to  revenue 
for  more  than  half  a  century;  and  by  the* 
courts  of  all  the  states  since  the  enactment  of 
laws  regulating  and  prohibiting  the  sale,  man- 
u^cture,  possession,  and  use  of  intoxicating 
liquors.  I  am  not  unmindful  that,  generally 
speaking,  forfeitures  of  property  are  not 
favored  by  the  courts ;  that  they  are  held  to 
be  additional  penalties  Imposed  upon  the 
wrongdoer  or  violator  of  the  law;  and  that 
such  penalties  are  not  to  be  Imposed  unless 
there  Is  some  statutory  authorization  for  so 
6xAag.  WbUe  express  mutlott  Is  not  made  In 
the  statute  we  are  now  cxmslderlng  of  auto- 
mobiles, among  other  tilings  enumerated  as 
subject  to  seizure  and  forfeiture.  In  my  Judg- 
ment it  would  be  indulging  in  a  very  violent 
presumption  to  say  tbat  it  was  not  Intaided 
that  they  should  be  Induded  In  tbe  expres- 
sion "other  propertT."  as  used  In  the  stat* 
ute  in  desisting  what  may  be  seized  and 
forfeited.  More  especially  is  ttiis  so^  when 
experience,  both  before  and  since  the  pas- 
sage of  the  act  has  taught — and  It  Is,  and 
has  been,  generally  conceded — tbat  the  au- 
tomobile employed  In  the  transportation  of 
intoxicating  liquors  is  the  most  effective  and 
most  often  used  iDatnimentallty  for  tbe  eva- 
sion of  the  purpose  of  the  statute  we  have 
under  consideration.  It  Is  a  matter  of  com- 
mon knowledge  that  if  the  statute  Is  to  be 
made  effective,  and  is  to  accomplish  the  pur- 
pose of  Its  enactment,  property  used  for  the 
ill^l  transportation  of  Intoxicating  liquors 
within  the  state  should  be  forfeited.  A  read- 
ing of  the  statute  gives  a  deep-seated  eonvle- 
tion  that  its  provisions  were  Intended  to  be 
both  drastic  and  comprehensive  In  prescrib- 
ing remedies  for  the  evils  it  seeks  to  eradi- 
cate and  for  imposing  effective  penalties  on 
those  who  violate,  or  seek  to  violate  and 
evade,  its  provisions.  To  the  end  that  the 
object  of  Its  enactment  may  be  attained,  the 
courts  and  the  officers  of  the  law  are  express- 
ly enjoined  to  give  all  of  its  provisions  a  lib- 
eral, not  a  strict,  construction.  In  this  re- 
spect I  regard  it  as  mandatory,  more  espe- 
cially upon  the  courts.  To  deny  the  power 
of  the  court  under  this  statute  to  forfeit  au- 
tomobiles used  in  the  unlawful  transportation 
and  furnishing  of  Intoxicating  liquors  Is  to 
say  either  that  tbe  automobile  bears  no  rela- 
Hoa  to  tbe  evils  sought  to  be  eradicated  by 
tbe  statute,  or  tbat  the  legislative  body  that 
enacted  tl^  law  had  no  regard  whatever, 
when  providing  fbr  Its  enformnent  for  tbe 
well-known  artifices  adopted  and  used  1^ 
those  who  mU;bt  seek  to  render  the  act  Inoii- 
erative.  As  suggested  by  Mr.  Justice  FRIOK 
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In  blB  dlflBentliiff  opinion :  "Let  It  t»e  reman- 
bered  that  all  laws  of  thla  state  must  be 
liberally  cfmstrued  and  lo  a>  to  efEectnate 
tbelr  pntposes.  That  has  always  been  the 
rule  and  policy  <tf  this  court" 

The  w^I-known  text-writer,  Henry  Camp- 
bell Black,  Id  his  work  on  Interpretation  of 
Laws,  at  p&g&  132,  la^  down  the  following 
*  as  a  rule  of  constmetlon : 

"It  is  presamed  that  tha  Legifllatnre  intends 
to  impart  to  its  enactments  such  a  meaning  as 
wOl  render  them  operative  and  effective,  and  to 
prevent  persona  from  eluding  or  defeating  them. 
Aeoaardingly,  in  case  of  any  donbt  or  obacnrltj, 
the  nmstrnction  win  be  sndi  as  to  carry  ont 
these  objects." 

And  in  this  connectloa  this  learned  antlior 
farther  says: 

"Id  constrains  a  Btatnte,  of  whatever  class  it 
may  be,  an  interpretation  mast  never  be  adopted 
which  will  render  tiie  act  ineffectual  or  defeat  its 
pnrpose.  If  it  will  admit  of  any  other  reascmable 
construction ;  bat,  on  the  contrary,  the  legisla- 
tive iotention  to  make  an  efiScient  and  enforcea- 
ble law  mast  be  presumed,  and  the  construction 
must  be  audi  as  to  give  it  force  and  effect,  and 
accomplish  the  pnrposea  for  which  it  was  de- 
signed." 

I  very  much  appreciate  what  has  been  said 
by  my  learned  and  highly  esteemed  associate 
Mr.  Justice  FRICK,  that  under  our  system 
of  Jurisprudence  the  courts  should  never  as- 
sume leglslBtlTe  functions.  I  have  the  con- 
scientious conviction  that  the  statute  before 
us,  both  in  spirit  and  letter,  directs  tlie  sei- 
zure not  only  of  liquors  and  vessels,  but 
"otber  property."  In  whl<A  mast  be  Included 
the  automobile  or  any  other  Instrumentality 
used  by  violators  of  the  law  In  the  illegal 
transportation,  furnishing,  and  disposition  ot 
intoxicating  liquors  within  our  state.  As  I 
view  it,  any  other  constraction  would  be  ren- 
dering tb6  words  "other  property"  mean- 
ingleaa.  As  a'  court  acting  within  Its  proper 
Bpbere,  we  hare  no  better  right  to  read 
words  ont  of  a  statute^  when  placed  there 
with  legislative  intent  and  for  the  purpose  ot 
affording  an  effective  means  of  enforcement 
of  the  statute^  than  we  have  to  read  words 
Into  the  statute  when  not  there  nor  intended 
to  be  by  the  lawmaker.  In  eidier  case  as  a 
court  we  would  be  assuming  purely  legisla- 
tive functions,  and  would  not  be  adminis- 
tering the  law  as  we  find  it. 

GIDEON,  J.  On  the  question  of  the  power 
of  the  court  to  order  a  forfeiture  of  the  au- 
tomobile in  question,  whldi  may  be  designat- 
ed as  the  paramount  or  important  question 
for  decision,  I  agree  in  both  the  reasoning 
and  the  results  reached  by  Justices  WEBER 
and  THURMAN.  I  concur  In  the  reversal  of 
the  judgment  for  prejudicial  error  on  the 
.part  of  the  trial  court  In  Its  iostmctlons  to 
the  ,1ury.  On  that  point  I  understand  there 
la  no  division  of  oplnicm. 


PRICK,  J.  (dissenting).  I  regret  that,  aft- 
er most  careful  reflection  and  conalderatioa, 
I  am  unable  'to  omcar  in  ^tber  Oie  reason- 
ing of  my  associate  Mr.  Justice  WEBBB,  or 
the  conduslims  reaclied  by  bim  upon  the 
questl(Hi  of 'the  right  to  confiscate  or  forfeit 
the  autconobii'e  in  which  the  intoxicating  llq- 
nora  in  question  In  this  proceeding  were 
found  and  seizetf.  and  upon  the  qaestlcn 
that  tile  proceedings  in  qaestlon  must  be 
more  liberally  cmBtmed  because  th^  pac^ 
take  ct  tb»  nature  of  dvU  proceedings,  as 
hereinafter  explained. 

In  view  of  the  importance  of  the  question, 
and  in  view  that  in  my  judgment  some  of  the 
most  elementary  and  important  rules  of  in- 
terpretation, as  well  as  some  of  the  control- 
ling provisions  of  the  Prohibition  Act,  have 
either  been  disregarded  or  misapplied  by  my 
Associate  In  construing  the  act,  I  feel  con- 
strained to  set  fortti  my  views,  as  briefly  as 
may  be  under  the  drcumstauces,  why  I  can- 
not yield  Asaent  to  the  conclusions  reached. 
For  me  to  merely  express  a  general  dissent 
would,  In  my  Judgment,  amount  to  a  disre- 
gard of  duty., 

Id  order  to  aiford  the  reader  a  better  un- 
derstanding of  the  real  differences  between 
mys^f  and  iby  Assodate,  it  becomes  neces- 
sary for  me  to  refer  to  the  various  provisions 
of  the  act  much  mor6  folly  than  he  has  seen 
fit  to  do.  Indeed,  from  the  very  meager  out- 
line of  the  provl^ons  of  the  act  in  the  oipbi- 
ion  of  Mr.  Justice  WEBER  I  cannot  conceive 
bow  any  reader  of  the  opinion  can  well  ar- 
rive at  any  satisfactory  conclttslon  with  re- 
spect to  wheOier  Oie  construcUon  he  has  giv- 
en the  act  is  or  is  not  the  correct  one. 

While  the  act  is  of  great  length,  covering 
20  pages  of  the  1017  Iawb,  and  for  that  rea- 
son It  Is  utterly  impractical  to  set  It  forth  at 
length  in  an  opinion,  yet,  in  my  Judgment,  it 
contains  certain  controlling  provisions  wbi<di 
must  be  constantly  kept  In  mind  If  a  correct 
interpretation  Is  to  be  obtained.  Those  pro- 
Tlsions  should,  and  can,  be  stated  in  an  opin- 
ion. For  the  purpose,  Uierefore.  of  jiving  the 
reader  an  opportunity  to  pass  upon  the  con- 
trolllug  provisions  of  Qie  act,  I  shall  herein 
set  forOi  as  many  of  them  as  I  deem  neces- 
sary to  a  full  understanding  ct  them.  In  do- 
big  so  I  shall  retet  to  tiie  original  act,  which 
constitates  chapter  2  of  the  Laws  of  Utah 
1917.  While  I  sbaU  r^er  to  the  original  sec- 
tions of  that  chapter,  I  shall,  bowever,  also. 
In  parenthesis,  give  the  corresponding  num- 
bers of  the  sections  of  the  act  as  they  now 
exist  in  Comp.  Laws  Utah  1917. 

Mr.  Justice  WEBEEt  has  given  section  1 
(3341)  of  the  act  in  full,  to  which  I  shall  re- 
fer later.  Section  2  (8342)  consists  of  deflni- 
tions  merely.  Section  3  (3343)  is  copied  in 
full  in  the  opinion  of  Mr.  Justice  WEBGOt.. 
Section  4  (3344)  relates  to  the  enforcement  of 
the  act,  and  section  5  (3346),  among  other 
things,  provides  that  a  "violation  of  any  of 
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tlie  proTlsltms"  of  flie  act,  U  not  otberwise 
provided,  shall  be  puidsbed  by  the  Imposl- 
tion  of  "a  fine  of  not  leas  than  950  nor  more 
than  $2BD,  or  by  imprlacniment  In  the  coun^ 
Jtll  for  not  leas  than  thirty  days  nor  more 
tlian  irix  months,  or  both  snch  fine  and  lm> 
prisooment.''  It  Is,  bowerer,  also  provided 
that  a  second  (rffenee  against  any  of  the 
prorlsions  of  tbe  act,  exc^  becoming  bit«- 
Icated  and  drinking  intoxicating  liquors  in  a 
public  plac^  etc^  crastitntes  a  felony,  and 
snbjects  the  offender  to  imprisonment  "in  tbe 
state  pria<m  at  bard  labor  for  not  less  tban 
tUree  months  nor  more  than  two  years," 
Section  6  (3346),  section  7  (3347),  section  8 
(3348),  and  section  0  0849),  while  containing 
some  matters  indicating  tbe  purpose  of  tbe 
act,  yet  the  provisions  therein  contained  have 
no  material  bearing  upon  the  real  questions 
Involved  here,  and  hence  those  provision^ 
need  no  fnrther  oonsideratloD.    Section  10 

(3350)  ,  so  far  as  material  here,  provides : 

"All  premfsea,  baildinss,  vebicles,  boats,  end 
bU  other  ptaom  vbere  lotoxicating  liguora  an 
manafactured,  sold,  bartered,  kept,  stored,  ot 
givpn  away,  or  used  in  violatioii  of  law,  or 
wbere  persona  are  permitted  to  nesort  for  the 
drinking  of  intcoicating  liquors  as  a  boverage^ 
or  where  intoxicating  Ilqnots  are  kept  for  use, 
Bale,  barter,  or  deUvery,  In  vlblation  of  law, 
*  *  *  are  hereby  dedued  to  be  common  nni- 
•aneea.** 

"Common  nuisances"  may  be  enjoined  and 
abated  by  actions  in  equity  and  the  property 
disposed  of  or  sold  as  provided  In  section  11 

(3351)  .  Section  12  (3352)  makes  all  leasea 
void  in  case  the  premises  are  used  contrary 
to  the  provisions  of  the  act,  and  section  13 
(3353)  makes  the  owner  of  the  premises  guil- 
ty If  be  knowingly  permits  them  to  be  used 
contrary  to  tbe  provisions  of  the  act. 

Coming  now  to  the  more  Important  sections 
of  the  act,  I  must  set  them  forth  more  In  de- 
taU. 

Section  14  ^35^,  among  other  Oilngs,  pro- 
vides: 

"^t  any  district,  county,  dty,  or  town  attor> 
oer  or  any  peace  officer  or  any  otlier  person 
haa  probable  cause  to  believe  that  liquors  are 
possessed,  manufactured,  sold,  bartered,  given 
away,  or  otherwise  furnished  in  violation  of  this 
title,  or  arc  kept  for  the  purpose  of  selling,  bar- 
tering, or  giving  awa;  or  otherwise  furnishing 
in  violation  of  law,  it  shall  be  the  duty  of  any 
snch"  officer  or  person  to  file  with  the  judge  of 
tbe  district:  court  or  justice  of  the  peace  writ- 
ten information  of  the  facts,  and  tiie  informant 
afomtaid  "shall  deacrUw  as  partienlarly  as  may 
be  the  place,  and  the  names  of  the  perstms,  if 
known,  participating  in  such  unlawful  act." 

It  Is  farther  provided  that  a  warrant  shall 
issue  which  shall  command  the  officer  to 
search  the  place  or  places  described  In  the 
warrant,  and  If  be  finds — 

"IMsaon  in  nnlawftal  possession  or  na^  to  ar- 
rest pnMDs  found  therein  in  such  plan  and 


bring  them  before  said  court ;  and  to  seize  the 
said  liquors  with  the  vesselt  containing  then 
and  all  implement$,  furniture,  and  fixtures  uted 
or  kept  for  such  illegal  aot9,  and  keep  the  same 
securely  until  final  action  be  had  thereon." 

That  section  further  provides  that,  if  no 
perBon  Is  found  In  possession  of  tba  jdace 
searched,  the  officer  shall,  nevertheless,  seize 
and  "Bban  secordr  keep  all  liquor  and  otl^r 
thtMff*  so  seized,"  etc. 

Section  IS  (88&S),  among  other  things,  pro- 
vldes: 

"When  any  liquor,  vessels,  property,  or  other 
things  shall  have  been  seized  by  virtue  of  any 
auch  warrant,  tbe  same  ^all  not  be  discharged 
or  returned  to  any  person  dalming  the  same 
by  reason  of  any  alleged  insufficiency  of  descrip- 
tion in  the  warrant*  of  the  liquor,  proper^, 
or  place,"  st6 

It  la,  however,  provided  that  any  claimant 
shall  have  the  right— 

"To  be  heard  on  the  merits  of  the  case ;  and 

final  judgment  of  conviction  in  such  proceed- 
ings shall  in  all  -cases  be  a  bar  to  all  salts  for 
the  recovery  of  any  liquors  or  other  ikingt 
seized,  or  of  the  value  of  same,  or  for  damages 
alleged  to  arise  by  reastm  of  tbe  seising  and  d^ 
tention  thereof." 

Section  10  (3868)  merely  provides  that  tbe 
payment  of  internal  revenue  to  the  United 
States  shall  be  prima  fade  evidence  oC  cer- 
tain facts. 

Section  17  (3367)  is  another  very  long  sec- 
tion, which,  among  other  things,  provides 
th^t,  In  case  any  warrant  Is  issued  by  a  Jus- 
tice of  the  peace  which  shall  be  returned 
showing  "that  liquors,  vessels,  or  other  things 
used  for  purposes  of  aellinff,  or  otherwise  dis- 
posing of  tuah  liquors  contrary  to  law,"  were 
found,  the  jurisdiction  of  the  Justice  of  tl»e 
peace  shall  cease,  and  he  shall  forthwith 
"certify  the  record  and  all  fllea  to  the  district 
court  of  the  county  in  which  said  premise* 
are  situated,"  and  said  district  court  Is 
then  required  to  proceed  to  final  judgment. 
When  the  papers  are  filed  In  the  district 
court  the  clerk  thereof  "shall  fix  a 
time  for  hearing  said  matter/'  and  shall 
cause  a  notice  "to  be  left  at  the  plooe  where 
said  liquors  were  seized,"  and  if  a  person  is 
described  in  said  warrant  notice  must  be  left 
at  Ills  "last  known  and  usual  place  of  resi- 
dence." All  persons  claiming  any  Interest  in 
the  things  seized  may,  after  such  notice,  ap- 
pear "and  show  cause.  If  any  tbey  have,  why 
said  liquors,  together  with  the  wtsels  in 
which  the  same  are  eoniainetl,  antf  other 
property  should  not  be  forfeited."  Tbe  sec- 
ti<m  further  provides :  "Whether  any  person 
ahall  BO  appear  or  not,  said  court  shall,  at 
the  time  fixed,  proceed  to  the  trial  of  the 
case,  and  the  county  or  district  attorney 
shall  appear  before  said  court  and  prosecute 
said  Information,  and  show  cause  why  said 
liquore,  veeeeUt  or  other  prvperfy  should  be 


Digitized  by 


172  181  PACIFIC 

adjudged  forfeited."  It  Is  tben  further  pro- 
vided that  "the  trial  of  such  case  may  be  the 
same  substantially  as  In  the  cases  of  crimi- 
nal prosecutions  before  such  courts."  It  is 
further  provided  that  if  any  person  shall  ap- 
pear and  shall  make  written  claim  that  "said 
liquors,  vessels,  or  other  property,  or  any 
part  thereof,  claimed  by  him,  were  not  own- 
ed or  kept  with  intent  to  be  used  in  violation 
of  the  law,  such  party  defendant  may  de- 
mand a  Jury  to  try  the  issue,"  and  if  the  is- 
sue iS'  found  against  him  "the  said  court 
shall  render  Judgment  ttiat  said  Uguort,  vet- 
telt,  or  other  property,  or  any  part  thereof, 
be  forfeited."  It  is  then  provided  that  any 
person  appearing  may  appeal  from  the  Judg- 
ment 

Section  18  ^3SS)  provides:  "Whenever  it 
shall  be  finally  decided  that  the  Uquon,  ve»- 
»eU  or  other  property  teised  a$  aforesaid  are 
forfeited,"  the  court  shall  issue  a  written  or- 
der directing  the  oflScer  "forthwith  publicly 
to  destroy  said  liquors,  vessels,  or  other  prc^ 
erty;  provided,  however,  that  if  some  of 
Bucb  proper^  except  liquors,  can  be  used  for 
lawful  parpoaes,"  auCh  proper^  maj  be  sold 
and  the  inoceeda  paid  into  the  comity  treaa- 
vTj.  If  it  Is  finally  decided  that  the  '^quors 
or  other  property  so  sei2ed  are  not  liable  to 
fbrfcitnre,"  the  same  shall  be  restored  to  the 
claimant,  etc. 

Section  19  (835^  bdng  tSm  one  under 
which  the  automobile  Involved  In  this  case 
was  taken,  I  give  It  In  full : 

"When  a  violation  of  any  provisions  of  this 
title  shall  occur  hi  the  presenqe  of  any  shevifl, 
constable,  marshal,  police  officer,  or  otiier  offi- 
cer having  power  to  serve  criminal  process,  it 
shall  be  the  duty  of  such  officer,  wi^out  war- 
rant, to  arrest  the  ofiuider  and  seize  the  intoxi- 
cating liquors,  vessels,  and  other  property  so 
unlawfully  used,  and  to  take  such  offender  or  of- 
fenders immediately  before  the  court  or  jodga 
havisg  jurisdiction  in  the  premises,  and  there 
make  complaint  under  ^ath,  charging  the  otfensa 
so  committed;  and  he  shall  make  return,  set- 
ting forth  a  particular  description  of  the  liq- 
uors, vessels,  and  other  property  seized,  and  of 
the  place  where  the  same  were  seized;  where- 
upon the  court  or  judge  shall  issue  a  warrant 
commanding  and  directing  the  officer  to  bold 
safely  the  property  so  seized  in  bis  possession 
until  discharged  by  due  process  of  law ;  and 
such  property  shall  be  held  in  like  manner  as 
if  the  seizure  had  been  made  under  a  warrant 
therefor. 

"If  any  peace  officer  shall  have  probable  cause 

to  believe  any  person  has  on  or  about  Us  per- 
son in  any  kind  of  receptacle,  or  in  any  vehicle 
under  bis  control,  liquors  in  any  quantity,  in 
violation  of  any  of  the  provisions  of  this  title, 
Buch  peace  officer  shall  have  authority  to  exam- 
ine such  vehicle  and  receptacle  and  the  contents 
thereof,  and  the  finding  of  any  liquors  in  the 
possession  of  such  person,  or  under  hts  control, 
not  bearing  a  permit  of  a  justice  of  the  peace 
or  a  tag  or  label  of  the  Attorney  General,  i^idl 
be  prima  facie  evidence  that  such  liquors  were 
kopt  for  an  unlawful  purpose,  and  such  person 
Shan  be  forthwith  arrested  by  such  offiea." 


I  BX^UTEB  (Utah 

The  italics  in  the  forcing  quotations  are 
all  mine,  and  are  used  merely  to  direct  the 
reader's  attention  to  what,  In  my  judgment, 
are  some  of  the  controlling  provisions  of  the 
act. 

The  other  23  sections  of  the  act.  while  im- 
portant in  many  respects,  nevertheless  have 
no  bearing  upon  the  real  question  here  in- 
volved, namely,  the  power  of  a  court  to  for- 
feit automobiles  and  other  InstrumentalltieB 
used  as  a  means  in  transporting  liquors  con- 
trary to  the  provisions  of  the  act 

In  view  of  the  foregoing,  I  unhesitatingly 
assert  that  if  the  courts  of  this  state  have 
the  power  to  confiscate  or  forfeit  automobiles 
or  any  other  property  which  may  be  used  as 
a  means  of  transporting  or  carrying  Intoxi- 
cating liquors  within  this  state  contrary  to 
the  provisions  of  the  act,  such  power  must  be 
Implied  from  what  is  said  in  those  portions 
of  the  act  which  I  have  quoted  from  In  this 
opinion.  Certainly  no  one  will,  nor,  In  my 
Judgment,  could,  consistently  contend  that 
such  a  power  Is  expressly  conferred  in  the 
act  In  view  of  that  fact  It  becomes  neces- 
sary to  carefully  examine  the  language  used  ■ 
in  the  act,  and  from  what  is  there  said  de- 
termine, If  frasslble,  the  intention  of  the  Leg- 
islature. 

In  order  to  arrive  at  such  intention  I  shall 
Invoke  the  simplest  canon  or  rule  of  Interpre- 
tation first   This  rule  or  canon  merely  re- 
quires that  the  language  used  be  applied  and 
limited  to  the  subject-matter  under  consid- 
eration by  the  lawmakers,  and,  unless  techni- 
cal terms  are  used,  give  the  words  employed 
their  usual  and  ordinary  meaning,  and,  if 
possible,  give  each  sentence,  phrase,  or  word 
used  due  consideration  and  effect.    In  this 
connection  It  is  important  to  keep  in  mind 
that  vehicles  were  clearly  in  the  minds  of  the 
legislators  In  passing  the  act   That  fact  is 
clearly  and  conclusively  established  by  refer- 
ring to  sections  10  (3S60)  and  19  (3359)  of  the 
act  In  the  section  first  referred  to  the  term 
"vehicle"  is,  however,  clearly  used  as  desig- 
nating a  place  and  nothing  else.  It  la  there- 
fore impossible,  under  any  rule  of  construc- 
tion, to  associate  the  term  '*vehlcle»"  as  used 
in  that  section,  with  the  Idee  of  its  use  as  an 
instrument  or  means  of  transportatloo.  We 
may  therefore  lay  section  10  out  of  considera- 
tion. The  word  "vehicle"  is  next  .used  in  sec- 
tion 10  0359),  and  It  is  there  used  In  connec- 
tion with  the  right  of  the  officer  to  "examine" 
it  for  the  purpose  of  determining  whether 
there  is  any  intoxicating  liquor  In  such  vehi- 
cle.  There  is  absolutely  no  mention  or  ref- 
erence, either  directly  or  indirectly,  to  nny 
vehicle  In  any  other  part  of  the  act  or  in  con- 
nection with  any  use  or  purpose  except  such 
as  I  have  Just  mentioned.  Nor  was  it  neces- 
sary to  speak  of  or  mention  vehicles  in  the 
other  portions  of  the  act  for  the  simple  rea- 
son that  the  subject-matter  of  those  sections 
(whidi  is  made  manifest  from  the  excerpts 
X  have  quoted)  Is  the  unlawful  manafactureb 
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possession,  sale,  glTiiMT  away,  or  otber  dla- 
positloa  of  Intoxicattog  Uqnors.  The  proper- 
ty, therefore,  tbat  Is  spoken  of  In  those,  sec- 
tions, as  Is  clearly  Indicated  by  the  language 
used  therein,  was  the  properly  used  In  con- 
nectkm  with  the  Illegal  manufacture,  posses- 
rioD,  sale,  giving  away,  or  other  disposition 
of  intosicating  liquors.  The  word  "dlspoid- 
tlon,"  as  here  used,  certainly,  cannot  refer  to 
tran^Mrtatlon.  No  oue,  I  think,  can  or  will 
80  contend.  There  is  not  a  word  In  any  of 
tbose  sections  which  refers  to  property  of 
any  kind  or  character  that  may  be  declared 
forfeited  except  such  as  is  used  in  connection 
with  the  unlawful  purposes  I  have  Just  men- 
tioned. This  fact  is  clearly  established  by 
the  language  that  is  used  in  the  act  authoris- 
ing the  seizure  and  forfeiture  of  certain  prop- 
ety.  The  language  there  used  ta  those  sec- 
tions, in  and  of  Itself,  refutes  the  contention 
tbat  aatomobiles  and  all  other  Instrummtall- 
tles  that  may  be  used  as  a  meahs  of  trans- 
porting or  carrying  IntoxlcatlDg  liquors  am- 
trary  to  the  provisions  of  ttM  act  are  siAject 
to  confiscation  or  forfeiture. 

What,  then.  Is  the  property  that  the  act  ex- 
pressly authorizes  to  be  seiaed?  The  ofiBcer 
is  directed  to  seize  only  "the  said  liquors  with 
the  Tessela  containing  thraa  and  (01  the  im- 
plonents,  furniture  and  flxtores  used  ot  kept 
for  such  illegal  acts."  There  Is  thus  an  ex- 
press limitation  respecting  the  character  of 
property  tliat  may  be  seized,  which  is  liquors, 
tbe  vesselB  containing  them,  and  all  imple- 
ments, furniture,  and  fixtures  kept  and  used 
Ibr  such  illegal  acts.  What  are  tbe  iUegal 
acts  re^rred  to?  They  are  "that  liquors  are 
possessed,  manufactured,  sold,  bartered,  giv- 
en away,  or  otherwise  famished  in  violation 
of  this  act,  or  are  kept  tor  the  purpose  of 
seUinft  bartoing,  or  gtvlng  away  or  other- 
wise famishing  in  vloIatloQ  of  law."  Thme 
are  the  acts  referred  to,  and  the  tilings  nam- 
ed are  tbe  things  tbat  may  be  seimd.  What 
is  saM  respecting  tbe  ooort's  power  to  de- 
dare  a  forfeiture  is  absolately  limited  to  the 
things  I  have  enumerated  and  can  refer  to 
notbinff  elsft  It  is  manifest  tbat  whatever 
terms  may  be  used  In  tbe  act  in  referring  to 
tbe  sale  or  forfeiture  of  tbe  pnqierty  seized 
most  be  limited  strictly  to  tbe  property  an- 
thorised  to  be  seized.  What  la  there  in  the 
act,  tberefote^  which  antboriies  tbe  confisca- 
tion or  forfeiture  of  automobUea  or  any  othw 
Instnunttit&Iity  that  may  be  used  merely  as  a 
means  of  transportation?  I  unhesitatingly 
assert  tbat  tbae  Is  absolute  nothing. 

Bat;  as  I  nnderstaiid  Mr.  Justice  WEBSIB, 
be  qndally  rtfles  mi  section  19  @809)  as  a1^ 
thorldns  the  feeizute  and  fbrfialtttre  of  auto- 
nuAdlea  and  all  other  instrumentalities  used 
as  a  means  of  transciortetlon.  Again,  I  most 
zeqiectfaUy  submit  Qiat  there  la  nothing  in 
that  section  which,  under  any  rule  or  canon 
of  constmetiim,  jostifles  sm^h  condnslan. 
1%at  aectlMi,  at  moot,  anthorlses  tbe  officer 
to  "sefce  the  latozieatlag  liqnws,  vessels  and 


other  propcarty  m  unlawfully  used,"  etc. 
That  section,  however,  also  authorizes  sudk 
officer.  In  case  he  has  probable  cause  to  be- 
lieve that  any  person  has  "in  any  kind  of  re- 
ceptacle or  in  any  vehicle  under  his  control, 
liquors  In  any  quantity,  Id  violation  of  any  of 
the  provisions  of  this  act,  such  peace  officer 
shall  have  authority  to  examine  such  vehicle 
and  receptacle  anA  the  conienta  thereof,"  and 
if  he  finds  any  liquor  without  a  permit  from 
a  Justice  of  the  peace,  or  having  the  tag  or 
label  of  the  Attorney  General,  the  possession 
constitutes  prima  fade  evidence  that  the  liq- 
uors so  fbund  are  "k^t  for  an  unlawful  pur- 
pose, and  »uoh  person  shall  be  forthwith  ar- 
rested by  suoh  offlcer."  Now,  what  Is  there 
In  that  section  which  authorizes  the  seizure, 
much  less  the  confiscation  or  forfeiture,  of 
the  vehicle  mentioned  therein,  whether  it  b^ 
a  wagon,  a  carriage,  an  automobile,  or  what 
not?  Here  the  term  "vehicle"  is  thus  ex- 
pressly used,  but  In  connection  therewith  the 
act  expressly  limits  the  right  of  the  officer  to 
"examine  said  v^cle"  for  the  sole  purpose 
of  ascertaining  whether  any  intoxicating  liq- 
uors are  contained  therein.  If  he  finds  such 
liquors,  the  act  expressly  directs  what  he 
shall  do.  There  Is  therefore  nothing,  either 
In  section  19  (3359)  or  in  any  other  section 
of  the  act,  which  confers  power  or  authority 
to  seize  and  confiscate  any  Vehicle  or  auto- 
mobile. A  careful  examlaatloQ  of  all  thtf 
provi;ilonB  of  the  act,  therefore.  Irresistibly 
leads  to  the  conclusion  tbat  tbe  confiscation 
of  automobiles  la  not  authorize^ 

in  addition  to  the  foregoing,  some  of 
the  roost  elementary,  yet  important,  rules  of 
interpretation  and  construction  are  applied, 
the  same  result  follows  I  now  refer  to  the 
general  rule  that  wfien  the  enummitlon  of  a ' 
special  class  of  subjects  or  things  is  followed 
by  a  general  clause  in  which  subjects  are 
enomerated  which  are  not  enumerated  in  the 
special  class,  the  subjects  or  things  that  are 
enumerated  in  the  general  dause  must  be 
limited  to  sndi  subjects  or  things  as  partake 
of  the-  same  nature  as  those  which  are  enu- 
merated In  tbe  qiedal  class.  This  docfcrtne 
is  ctHunonly  known  u  the  doctrine  of  ejos- 
dem  g^eria  The  doctrine  Is  frequently  ap- 
plied, and,  under  circumstances  like  thtne'Sn 
this  case,  I  may  say  has  universally  lieen-  ap- 
plied. The  following  are  a  few  of  the  no* 
merous  well-considered  cases  which  might  be 
cited  where  the  doctrine  has  been  Illustrated 
and  applied,  and  the  exceptions  stated,  to 
which  I  shall  refer  again  later:  City  of  St. 
Louis  T.  Lanshlln,  48  Mo.  009;  State  r. 
South,  IM  Mo.  67S,  38  S.  W.  716;  Traospor^ 
tatlon  Go.  v.  Tobin,  19  App.  D.  O.  469;  Am- 
bler T.  Whipple,  189  lU.  3U,  28  M.  EL  841,  82 
Am.  St.  Bep.  2<a ;  Philips  t.  Cbrlstian  Coun- 
ty, 87  lU.  App.  481;  State  v.  Walsb.  48  Mlna 
444, 45  N.  W.  721;  parte  Williams,  7  CaL 
Unr^  801.  87  Pac  005;  People  t.  Edelstcin, 
91  App.  Dir.  447,  86  N.  T.  Supp.  861;  Ala- 
bama T.  Montague^  117  U.  8.  602.  6  Bop.  Ct 
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dll,  20  L.  ICd.  1000 ;  Renlck  t.  Boyd,  99  Pa. 
655.  44  Am.  Rep.  124;  State  t.  Scliachmami, 
133  Mo.  lU,  112,  33  S.  W.  35,  84  S.  W.  842 ; 
State  V.  Jackson,  168  Ind.  384^-389,  81  N.  E. 
62 ;  American,  etc.,  Co.  w.  Virginia,  etc.,  Co., 
91  Va.  272,  21  S.  E.  466. 

In  Pbiliim  t.  CliriBtian  County,  supra,  the 
rate  1b  stated  lo  the  foUowlng  worda:  ' 

.  "It  is  a  familiar  rule  in  the  construction  of 
statutea  that  the  enumeration  at  a  special  class 
of  Bubjects,  followed  by  a  general  clause  intend- 
ed to  embrace  aubjecta  not  enumerated,  the  gen- 
eral danae  will  be  construed  to  include  only 
subjects  that  partake  of  Uie  ume  nature  as 
those  already  mentioned." 

In  connection  vAth  the  rale  Just,  stated 
there  la  another  which  Is  that  In  case  any 
number  of  subjects  are  enumerated,  which 
enumeration  Is  following  by  a  general  state- 
aeat,  sucb  as  "other  property"  or  "other 
thli^B,"  etc,  the  property  or  things  cmtalned 
In  the  genenil  statement  cannot  be  of  a  class 
superior  to  those  stated  In  the  i^>ectal  enu- 
mo-atltni.  The  rale  Is  well  stated  In  Ambler 
T.  mipplei  139  lU.  at  page  SIT,  28  N.  B.  at 
page  842,  32  Am.  St  Rep.  at  page  20%  as  fol- 
lows: 

"It  Is  also  a  general  rule  of  statutory  con- 
struction that  general  words,  following  an  enu- 
meration of  particular  eases,  apply  to  cases  of 
.the  same  kind  and  description;  and  [such  enu- 
merated] thfaigs  Uifeiior  shall  not,  by  general 
words,  be  construed  so  as  to  extend  to  and  em- 
brace thrae  which  are  superior." 

It  is  also  illustrated  in  People  t.  Edelstein, 
supra.  In  the  following  words: 

"The  sanitary  code  of  the  city  of  New  York 
(sectifHi  106),  providing  that  no  person  owning 
•  a  BtaUe  or  other  premises  shall  keep  therein 
any  dog  'or  other  animal'  which  shall,  by  noise, 
disturb  any  person  in  the  vicinity,  does  not  ap- 
ply to  horses  kept  in  stables,  bnt  only  to  dogs 
and  other  animals  of  the  same  kind." 

The  only  exception  to  the  rule  Is  that  U  all 
the  Inferior  subjects  are  enumerated,  and 
such  enumeration  Is  followed  by  a  general 
statement  referring  to  other  tbings  or  other 
property,/then,  in  order  to  give  the  general 
statement  force  'and  effect,  the  other  things 
or  other  plroperty  may  be  of  a  class  superior 
to  those  specially  enumerated.  If  such  were 
not  the  case  the  other  things  or  other  proper- 
ty mentioned  would  be  entirely  excluded 
from  consideration,  which  would  result  In 
violating  another  cardinal  rule  of  construc- 
tion, namely,  that  all  that  is  said  In  a  statute 
must,  if  possible,  be  given  force  and  effect. 
This  latter  rule  has  no  application  in  this 
case,  because  wh«»  "other  things"  or  "other 
property"  are  mentioned  In  the  act  they  al- 
ways refer  to  property  used  In  connection 
with  the  possession,  manufacture,  sale,  etc., 
of  intoxicating  liquors,  as  I  have  already 
pointed  out.  See,  also,  Black,  Interp.  Laws 
(2d  Ed.)  207; 

In  any  view,  ttierefore,  there  ]a  no  escape 


from  the  condnslon  tliat,  in  nslng-the  terms 
"other  property"  or  "other  things,"  the  l^ts- 
lators  did  not  and  could  not  have  Intended  to 
include  automobiles,  wagons,  carriages,  cars, 
and  other  Instrumentalities  used  as  a  means 
of  transportation,  all  of  which  instrumentali- 
ties must  be  included  if' automobiles  shall  be. 

But  there  is  another  cogent  reason  why 
automoUles  may  not  be  included  in  the  terms 
used  In  the  act  As  I  have  pointed  out 
the  act  provides  for  drastic  penalties  for  the 
vlolattoQ  of  any  of  its  provisions.  The  trans- 
portation or  carriage  of  Intoxicating  Uauors 
is  prohibited  by  the  act,  and  In  case  Ite  pro- 
visions are  violated  In  that  regard  the  pen- 
alty for  the  first  offense  Is  a  fine  of  not  less 
than  ISO  nor  more  than  $290,  while  a  second 
offense  subjects  the  offender  to  Imprisonment 
at  bard -labor  In  the  state  prison.  The  penal- 
ties for  unlawfully  transporting  intoxicating 
liquors  are  therefore  precisely  the  same  as  for 
any  other  offense  under  the  act  except  the  of- 
fense of  drinking  Intoxicating  liquors  or  be- 
coming intoxicated,  for  wlildi  offenses  the 
lesser  penalties  only  are  permitted.  It  was 
not  necessary,  ttwrefore,  to  Impose  forfei- 
ture upon  the  ground  fhat  the  act  of  trans- 
porting liquors  would  go  unpunished  or  in- 
sufficiently punished.  The  punishment  in 
that  regard  Is  drastic,  and  neither  the  pros- 
ecuting officers  nor  the  conrts  are  given  any 
dlscretlim,  and  In  case  any  vlolatlw  of  the 
act  la  committed  prosecution  must  follow, 
and  If  the  evidence  Justifies  It  and  It  Is  a 
second  ofleiwe,  the  offender  must  be  sentenc- 
ed t*  a  term  in  the  state  prison. 

Mr.  Justice  WEBER,  however.  Insists  that 
the  act  In  question  in  terms  provides  that 
Its  provisions  shall  be'  liberally  construed, 
and  that  the  puipose  of  the  act  Is  to  make 
this  state  what  be  Is  pleased  to  term  "bone 
dry."  He  also  refers  to  Gomp.  Laws  1917, 
S  6839,  which  provides  that  the  Revised 
Stautes  cAall  be  the  law  of  this  state  upon 
the  subjects  covered  by  them,  and  th^r  pro- 
visions shall  be  liberally  construed,  etc.  He 
also  insists  that  the  act  must  be  constraed 
as  though  It  read  that  all  "other  property 
so  unlawfully  used  In  the  Illegal  transporta- 
tion of  such  intoxicating  liquors"  shall  be 
forfeited.  Let  It  be  remembered  that  all 
laws  of  this  state  must  be  liberally  construed 
and  so  as  to  ^ectuate  their  purposes.  That 
has  always  been  the  rule  and  policy  of  this 
court.  The  Prohibition  Act  is  therefore  no 
exception  to  the  general  rule.  liberal  con- 
struction, however,  to  carry  Into  effect  the 
prorisious  and  penalties  as  they  are  ex- 
pressed In  the  law,  Is  one  thing,  while  "lib- 
eral construction"  by  whlc^  terms  and  con< 
ditions  are  read  Into  a  law  Is  quite  another 
thing.  To  construe  the  provisions  of  the 
law  liberally,  so  as  to  effectuate  its  purpos- 
es, la  not  only  l^ltlmate,  but  Is  wholesome 
and  commendable.  To  read  terms  and  con- 
ditions Into  law  Is,  however,  not  construc- 
tion, tmt  amounts  to  legislation,  and,  when 
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attempted  by  th6  courts  constitutes  usur- 
pation pure  and  simple.  To  do  the  latter, 
wbile  always  objectionable,  becomes  doubly 
so  in  enfordng  penalties,  confiscation,  and 
forfeitures.  Under  tbe  American  system  of 
jurisprudence  no  penalties,  confiscation,  or 
forfeitures  can  be  imposed  except  such  as 
are  clearly  expressed  in  the  statute  itself. 
The  court  may  not,  under  the  guise  of  "lib- 
eral constmctlon,"  Impose  p^ialtles  not  ex- 
pressly provided  for  in  the  statute.  To  do 
that  is  quite  as  pemldous  as  to  enforce  them 
by  ex  post  facto  law.  Ex  post  facto  can- 
struction  differs  but  little  from  ex  post  facto 
legislation.  Indeed,  ex  post  facto  constmo 
tlon  Is  far  more  objectionable,  because.  In 
addition  to  that  Tlce  It  also  constitutes  usur- 
pation by  the  courts.  Let  It  not  be  assum- 
ed that  because  it  is  desirable  to  prevent  the 
traffic  In  Intoxicating  liquors  In  this  state, 
and  to  thus  make  the  state  "bone  dry,"  and 
tliat  such  a  result  can  better  or  only  be  ef- 
fectively attained  by  confiscating  or  forfeit- 
ing the  Instrumentalities  used  Id  transport- 
ing or  carrying  liquors,  that  such  a  result, 
however  laudable  or  desirable,  justifies  this 
court  to  read  something  into  the  Prohibition 
Act,  or  any.  other  act,  which  Is  not  found 
therein.  Neither  does  the  fact  that  the  mem- 
bers of  this  court  may  think  that  the  Leg- 
islature Intended  to  aca>mpllsh  such  a  re- 
sult justify  this  court  in  supplying  any  pen* 
alty  that  may  be  omitted  from  the  act  All 
persons  have  a  right  to  know  In  advance  pre- 
cisely what  the  penalties  are  In  case  any  law 
Is,  or  any  of  Its  provisions  are,  violated. 
They  can  only  know  that,  if  the  penalties 
are  dearly  expressed  In  the  law  Itself.  In 
tbat  r^ard  courts  have  no  power  to  go  be- 
yond the  penalties  expressed  in  the  law  for 
the  violation  of  any  of  its  provisions.  If 
there  is  one  principle  that  the  courts  of  Eng- 
land and  of  this  country  have  adhered  to 
with  more  tenacity  than  any  other.  It  Is  the 
one  that  no  penalties  can  be  imposed  as  a 
pmilshment  for  any  prohibited  act  except 
such  as  are  expressed  In  the  law  itself.  I 
shall  only  refer  to  a  few  of  the  scores  of  cas- 
es that  could  be  cited  on  this  most  Import- 
ant subject  Among  the  very  large  number 
of  well-consldered  cases  which  Illustrate  and 
fally  support  the  foregoing  statements,  I  re- 
fer to  the  following:  St  Louis,  etc.,  Co.  v. 
Cnited  States,  110  C.  O.  A.  63, 188  Fed.  191; 
People  V.  Cohen,  94  Misc.  Rep.  355,  157  N.  r. 
Snpp.  591;  United  States  v.  Weitzel,  246  U. 
S.  533,  88  Sup.  Ct  381,  62  L.  Ed.  872;  Penn- 
sylvania Hy.  Co.  V.  Pucello,  91  N.  J.  Law, 
470,  103  Atl.  988;  U.  S.  Assurance  Ass'n  v. 
Frederick,  130  Ark.  12,  195  S.  W.  691;  St 
Louis,  etc.,  Ry.  Co.  v.  State,  125  Ark.  40,  187 
S.  W.  1064;  State  V.  Falanque,  133  La.  36,  62 
South,  224;  Kltts  v.  KItts,  136  Tenn.  314,  189 
S.  W.  375. 

It  mast  be  remembered,  as  I  hare  hereto- 
fore pointed  out  that  the  provisions  of  the 
act  are  bi^ly  penal,  and  that  the  penalties, 


other  than  confiscation  or  forfeitures  are 
quite  drastic.  In  referring  to  the  question 
now  under  consideration,  the  court  In  St. 
Louis  By.  Go.  V.  United  States,  supra,  said: 

"A  penal  statute  which  creates  and  denounces 
a  new  offense,  and  the  act  under  oonsideration 
is  such  a  statute,  should  be  strictly  construed. 
A  man  ought  not  to  l>e  punished  unless  he  falls 
plainly  within  the  class  of  persons  specified  as 
punishable  by  such  a  law.  The  definition  of 
offemet  and  ihe  olaatifioaiion  of  offendert  are 
Uffialatioe  and  not  fudieial  fitnotUMat"  ate. 
(Italics  mine.) 

In  People  v.  Cohen,  supra,  the  Supreme 
Court  of  New  York,  In  commenting  upon  a 
statute  which,  like  the  one  In  question.  Im- 
poses penalties  for  the  violation  of  its  pro- 
visioos,  observed: 

"In  giving  a  conttructloQ  to  this  section,  we 
must  bear  in  mind  the  statute  makes  penal  the 
doing  of  something  not  before  forbidden  by  law. 
While  the  language  employed  should  be  given  a 
Kasonable  construction  (or  the  purpose  of  carry- 
ing into  effect  the  purpose  of  the  Legislature  in 
framing  the  statute,  it  eannot  be  enlarged  «o  as 
to  make  penal  what  it  not  plainly  vriiten  in  the 
MtatiUe  itaelf,  Wwds  anployed  in  such  a  statute 
should  be  given  tliat  [their]  wdinary  and  usnal 
meaning,  and  should  not  be  so  construed  a«  to 
make  out  a  crime  hy  implication.''  (Itaiifia 
the  writer's.) 

This  states  the  law  as  it  la  enforced  by 
all  the  courts  of  tliis  country.  If,  for  in- 
stance, a  trial  court  should  undertake  to  im- 
pose a  penalty  of  $300  where  the  statute  per- 
mits only  $299,  this  court  would,  on.  appeal, 
reverse  the  judgment  as  being  excessive  and 
unauthorized.  Here,  however,  automobiles 
that  may  be  worth  several  thousand  dollars 
are  permitted  to  be  confiscated  upon  the  bare 
statement  that  they  come  within  the  desig- 
nation of  "other  property"  or  "other  things." 

While  It  is  true  tbat  the  district  court  bpa- 
-ed  its  power  to  forfeit  the  automobile  in 
question  upon  the  word  "Implement"  as 
found  in  the  statute,  holding  that  the  auto- 
mobile constituted  an  implement  yet,  as  I 
understand  Mr.  Justice  WEBER,  he  does  not* 
base  the  court's  authority  upon  that  ground^ 
but  upon  the  ground  that  automobiles  are 
comprehended  within  the  phrase  "other  prop- 
erty" or  "other  things."  Mr.  Justice  WEB- 
ER, therefore,  does  not  agree  with  the  dis- 
trict court  In  respect  of  the  basis  of  author- 
ity to  declare  a  forfeiture  of  automobiles. 
I  am  not  surprised,  however,  that  Mr.  Jus- 
tice WEBER  was  not  impressed  with  the 
district  court's  basis  of  authority,  since  it  is 
too  clear  for  argument  tbat  the  word  "im- 
plement" as  used  In  the  act  refers  to  prop- 
erty which  is  used  for  purposes  other  than 
transportation. 

Neltiier  does  Mr.  Justice  WEBER  agree 
with  the  dissenting  m^ber  of  the  Supreme 
Court  of  Oklahoma  In  the  case  of  One  Cad- 
illac Automobile  T.  State  (Okl.)  172  Paa 
62.  The  dissenter  there  found  the  basis  of 
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authority  to  forfeit  In  the  term  "appurte- 
naoce"  need  tn  the  statute.  These  differenc- 
es between  the  several  dlstingulahed  jurists' 
most  strikingly  Illustrate  the  wisdom  of  the 
rule  of  construction  which  has  prevailed  In 
all  English  speaking  courts  for  centuries, 
that  only  socb  penalties  as  are  clearly  ex- 
pressed in  a  statute  should  be  enforced  by 
the  courts. 

Before  leaving  the  subject,  however,  I  de- 
sire to  quote  a  little  further  from  the  cases 
cited  above. 

In  United  States  t.  Weltzel,  supra,  the 
Supreme  Court  of  the  United  States,  In  con- 
cluding the  opinion,  says: 

"Statutes  creating  ,  and  defining  crimes  are 
not  to  be  extended  by  intendment  because  the 
court  thinks  the  Legislature  should  have  made 
them  more  a)mpreheDsiTe."   Citing  cases. 

I  most  respectfully,  yet  earnestly,  insist 
that  the  vice  of  reading  something  Into  a 
penal  statute  because  in  his  Judgment  the 
Legislature  should  have  Included  It,  Is  just 
what  Mr.  Justice  WEBER  Is  following  In 
his  opinion  under  the  guise  of  what  he  Is 
pleased  to  call  "liberal  construction. " 

The  case  of  Pennsylvania  By.  Co.  t,  Fn- 
ceUo,  supra,  Is  precisely  like  the  case  last  cit- 
ed. In  U.  S.  Assurance  Ass'a  t,  Frederick, 
supra,  the  rale  is  stated  thus: 

"Statutes  providing  penalties  are  strictly  oon- 
Btrued,  and  the  penalty  is  not  charged  in  any 
case  nnleai  thece  is  express  statutory  audiodza- 

tion."  : 

A<moment*a  reflection  should  suffice  to  con- 
vince any  one  that  this  Is  the  only  safe 
course  to  follow  as  a  guide  In  construing 
and  enfbrdng  penal  statutes,  and  especially 
In'  etmflscatlng  or  forfeiting  an  offender's 
property  in  addition  to  the  imposition  of  a 
fine  or  Imprlaonment,  or  both,  as  iwoTlded 
for  In  the  statute. 

To  the  same  effect  Is  St  Louis,  etc,  Bj.' 
Co.  T.  State,  snpra. 

In  State  t.  Palanque  supra,  the  rule  is 
^tated  In  the  first  headnote  thus: 

"The  courts  will  not  apply  a  penal  statute  to 
a  case,  not  within  the  obvious  meaning  of  the 
languaj^e  employed,  even  though  it  be  within  the 
mischief  to  be  remedied.  What  the  Legislature, 
through  inadvertence  or  otherwise,  omits  from 
such  a  statute,  the  courts  cannot  supply ;  their 
duty  being  to  Interpret,  not  to  amend,  tbe  law." 

Eltts  T.  Eltts,  supra,  Is  to  the  same  effect. 
In  State  v.  Le  Blanc^  115  Me.  142,  98  Att. 
119,  It  Is  said : 

"A  criminal  offense  cannot  be  created  by  in- 
ference or  implication,  nor  can  the  effect  of  a 
penal  statute  be  extended  beyond  the  plain 
meaning  of  the  language  used." 

In  Marter  t.  Bepp,  80  V.  J.  Law,  630,  77 
AtL  1030,  a  penal  statute  Is  defined  thus: 

"A.  'penal  statute'  is  one  which  enforces  a  for- 
feltnre  or  penalty  for  transgressing  its  provl- 
sions  or  doing  a  thing  prohibited.   'Penal'  is  a 


much  broader  term  then  'criminal,*  and  Includes 
many .  Htatutory  enforcements  of  police  regula- 
tions the  violations  of  which  are  in  no  sense 
crimes." 

As  a  matter  of  course,  all  the  acts  for 
which  penalties  provided  for  in  the  act  here 
in  question.  Including  forfeitures,  are  im- 
posed ctmstitute  crimes  under  our  statute. 
Indeed,  a  repetition  of  any  prohibited  act,  ex- 
cept as  berdnbefore  stated,  constitutes  a  tel- 
OBJ.  In  Tlew  therefore,  tiut  there  can  be  no 
foriEeltttre  accept  in  connection  with  tlie  com- 
mission of  a  crime,  the  provisions  of  tile  act 
in  question,  within  the  deflnltitm'  of  the  Su- 
preme Court,  of  New  Jersey,  necessarily  are 
both  penal  and  criminal. 

In  n.  S.  Fidelity  &  O.  Go.  v.  Marks,  37 
Ner.  806,  142  Pac  624,  it  Is  said: 

"Penalties  or  forfeitures  in  addidon  to  those 
stated  in  the  statute  should  not  be  implied  or 
imposed  by  the  court." 

Mafiifestly  that  Is  both  good  law  and  good 
sense. 

See,  also,  People  t.  Doyle,  13  Cal.  App. 
611,  110  Paa  458;  Price  v.  Board  of 
Com'rs.  22  Colo.  App.  316,  124  Pac  863; 
SymmcB  v.  Sierra  Nevada  M.  Co.,  171  GsL 
427,  153  Pac.  710. 

Becurrlng  now  to  the  proposition  that  It 
Is  just  as  objectionable  to  impose  penalties 
by  ex  post  facto  construction  as  It  Is  to  do 
80  by  ex  post  facto  laws,  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit,  in  Martin  v. 
United  States  168  Fed.  198.  93  C.  C.  A.  484, 
states  the  law  lAns: 

"A  penal  statute  which  creates  and  prescribes 
punishment  for  an  offense  committed  by  a  spe- 
cific class  must  be  strictly  construed.  One  who 
was  not,  beyond  reasonable  doubt,  within  the 
class  hj  the  express  terms  of  the  statute,  may 
not  be  brought  within  it  after  the  event  by  in- 
terpretation. Ex  post  facto  law  by  judicial  con- 
struction is  as  pendcions  as  ex  post  facto  lc«ia- 
lation." 

In  the  foregoing  case  the  judgment  enters 
ed  In  the  lower  court  which  Is  reported  in 
7  Ind.  T.  461,  104  S.  W.  678,  is  reversed. 

I  refrain  from  dting  further  cases.  In 
case,  however,  the  reader  desires  to  pursue 
the  subject  further,  he  will  find  numerous 
cases  In  which  the.  doctrine  stated  in  the 
foregoing  quotations  Is  Illustrated  and  ap- 
piiod  by  reference  to  the  subject  "Statutes" 
In  volume  44  Cent.  Dig.  Sf  322-323,  and  to  the 
same  subject  in  Dec.  Dig.  (Sej-No.)  %  241. 

Lest  I  may  be  misunderstood,  I  desire  to 
again  state  that  I  do  not  contoid  that  the  old 
rule  of  strict  construction  of  criminal  and 
penal  statutes  applies  In  this  state,  nor  do  I 
refer  to  the  forcing  cases  for  that  purpose. 
The  act  In  question  should  receive  a  fair,  a 
reasonable,  and  a  liberal  construction  so  as  to 
effectuate  its  purpose.  What  I  most*  ear- 
nestly contend  fbr,  however,  Is  that  tills 
court  cannot,  by  constructlfm  or  implication, 
extend  the  penalties  nor  the  forf^tures  to 
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persons  or  property  not  expressly  mentioned 
Id  the  act.  To  do  t3iat  la  to  Impose  penal- 
ties In  excess  of  those'  mentioned  In  tbe 
statute,  which  all  the  courts  bold  cannot  le* 
gaily  be  done,  regardless  of  the  doctrine  of 
liberal  construction. 

It  la,  however.  Insisted  by  Mr.  Justice 
WEBRB  that  the  proceedings  In  question  are 
dvil  and  not  criminal,  and  for  that  reason  a 
different  or  more  liberal  rale  In  declaring 
forfeitures  applies.  In  making  that  state- 
meot  I  respectfully  submit  that  he  has  fallen 
Into  the  same  error  as  he  has  In  assuming 
that,  because  the  act  provides  for  liberal 
construction,  therefore  the  ordinary  rules  of 
law  in  imposing  penalties  do  not  apply,  ^e 
act,  however,  In  terms,  provides  what  the 
natnre  of  the  proceedings  shall  be.  It  pro- 
Tides  :  "The  proceedings  In  the  trial  of  such 
case  may  be  the  same  substantlaUy  as  In  the 
case  of  criminal  prosecutions  before  such 
Idlatrlct]  cottrts."  The  proceedings  referred 
to  are  the  proceedings  In  whldi  forfeitures 
may  be  de<4ared,  and  It  Is  too  manifest  for 
argumrait  that  they  can  refer  to  no  otb«^ 
It  certainly  will  not  be  contended  that  a  per- 
son may  be  convicted  and  sentenced  to  the 
state  prison  for  a  felony  In  a  dvll  proceed- 
ing: hence  the  proceedings  referred  to  in  the 
statute  refer  to  the  proceedings  relating  to 
the  forfeiture  of  property  and  not  to  the  con- 
viction of  the  offender.  The  proceeding  to 
forfeit  is  one  in  rem.  In  (^plying  the  rules 
of  constmction  for  which  I  cmtend,  however. 
It  Is  utterly  Immaterial  whether  the  forfei- 
ture proceedings  are  deemed  dvil  or  cilmlnal, 
since  the  contentloa  that  a  difCerent  rule  of 
construction  and  procedure  applies  -  whether 
the  proceeding  be  dvil  or  criminal  is  thor- 
OQKhly  exploded  by  the  Supreme  Ck>urt  of  the 
Cnlted  States  in  the  case  of  United  States  v. 
Cbontean,  102  U.  B.  611, 26  L.  Ed.  246,  where 
Hr.  Jnstlce  Fkdd.  In  spealdns  for  that  court, 
said: 

"Admitting  that  the  penalty  may  be  recorer- 
ed  ID  a  dvil  acticm,  as  well  as  by  a  criminal 
prosecntiDn,  it  is  still  a  punishment  for  the 
infraction  of  the  law.  The  term  'penalty'  In- 
volves the  idea  of  puniabment,  and  ita  charac- 
ter IB  not  changed  by  the  mode  In  which  it  ia 
inflicted,  whether  by  a  dvil  action  or  a  crimi- 
nal prosecution.  •  •  •  To  hold  otherwise 
would  be  to  sacrifice  a  great  prindple  to  the 
■Dtte  form  of  {ffocsdnre,  and  to  render  settle- 
menta  with  the  govenunent  delusive  and  ose- 
kas.- 

"But,  I  think,  effectively  disposes  of  the 
pnqiosltloii  that  tbe  rale  of  cohstructlon  in 
enfordng  penalties  Is  different  in  dvll  cases 
from  what  It  Is  under  criminal  statutes. 
But,  as  already  pointed  out,  the  ad  in  ques- 
tion la  both  criminal  and  penal.  Moreover, 
DO  property  Is  snbjed  to  conflscatlMi  unless 
It  la  used  In'  violation  of  the  provisions  of  the 
act,  and  any  vMatlon  of  the  ad  constitutes 
a  crime,  and  If  repeated  a  felony.  The  resolt 
Id  any  case  Is  therefore  highly  penal,  and 
where  the  posseasbm  Is  known  and  prosecn* 
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tion  follows  It  must  likewise  be  criminal, 
since  tbe  prosecuting  officers  have  no  discre- 
tion, but  must  prosecute,  and.  If  the  evidence 
shows  a  violation  of  the  ad,  the  court  must 
sent^ce  if  convldion  follows  prosecution. 

The  cose  of  Kolb  v.  Peterson,  50  Utah,  450, 
168  Pac.  07,  is  referred  to  as  a  precedent  up- 
on the  question  of  liberal  construction.  The 
Kolb  Case  has,  and  can  have,  no  be&ring  up- 
on the  real  question  involved  In  the  case  at 
bar.  It  very  often  happens  that  a  court  not 
only  la  justlfled  In  construing,  but,  as  a  mat- 
ter of  common  Justice,  should  construe,  an 
ad  so  as  to  enforce  Its  general  spirit  and 
purpose,  although  the  language  employed 
therein  may  be  obscure  and  imsatlsfactory 
respecting  some  of  the  provisions  of  the  act 
That  is  what  happened  in  the  Kolb  Case. 
We  are,  however,  not  now  dealing  with  sudi 
a  case.  Here  the  question  is  not  what  is  the 
general  purpose  of  the  act,  but  It  Is  what  are 
the  penalties  that  are  prescribed  in  case  its 
provisions  are  violated  In  certain  particulars. 
The  general  purpose  of  the  ad  cannot  be 
looked  to  for  the  purpose  of  determining 
what  praaltles  shall  be  infllded  for  a  viola- 
tion of  Its  provisions.  Nor  Is  the  Intention 
of  the  Legislature  In  that  regard  of  any  con- 
sequence unless  expressed  in  tbe  act  It  is 
utterly  immaterial  what  penalties  the  Legis- 
lature had  in  mind  so  long  as  It  failed  to 
state  them  in  the  act  itself.  This  la  the  log- 
ic, purport,  and  the  spirit  of  all  of  the  cases 
I  liave  hereinbefore  dted.  The  fallacy  of  my 
Associate  lies  In  the  assumption  that  penal- 
ties can  be  created  by  the  courts  by  the  appli- 
cation of  the  doctrine  of  "UbenU  construc- 
tion." If  that  dodrlne  be  once  applied  to 
the  enforcement  of  unexpressed  penalties  the 
precedent  so  established  will.  I  am  sure,  be 
"more  honored  In  the  breach  than  In  the  ob- 
servance." 

Finally,  it  la  urged  that  merely  to  apply 
the  remedy  of  enjoining  the  use  of  antomo- 
biles,  and  thus  prevent  the  illegal  transpor- 
tation of  Intoxicating  Hqnors  by  them,  would 
be  "Ineffectnal  and  abortive,"  etc.  The  ques- 
tion is  not  whether  the  Legislature  has  or  has 
not  provided  for  these  penalties  to  prevent 
the  transportation  of  intoxicating  liquor^ 
but  the  question  Is,  what  are  the  penalties  it 
has  provided?  If  this  court  siqiplles,  by  con- 
strudlon  and  Intendment  what  the  Legisla- 
ture omitted,  it  necessarily  transcends  Its 
powers.  To  do  that  Is  far  more  misdilevous 
In  Its  consequences  than  it  would  be  to  permit 
automobiles  to  escape  forfeiture.  The  Legis- 
lature can  cure  the  latter  evil  If  It  be  such  at 
any  time,  while  the  evil  lurking  In'imposing 
un«pres8ed  penalties  by  construction  or  in- 
tendment win  become  a  precedent  which  may 
easily  result  in  disregarding  one  of  the  most 
fundamental  prindples  of  our  Jurisprudence. 

I  concur  most  heartily  In  the  statement 
that  the  confiscation  of  automobiles,  when 
used  as  a  means  for  the  unlawful  transporta- 
tion  of  Intoxicating  liquors,  would  go  very 
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ftir  In  prerratlng,  !f  It  did  not  entirely  pre- 
vent, the  Illicit  traffic  In  sncb  llqaoni.  What 
I  Insist  upon,  bowever,  Is  that  the  legisla- 
ture, and  not  the  courts,  should  anthcurlze 
th^r_  ccmflsottion.  I  also  unhesitatingly 
agree  with  the  proposition  that  conrts  should 
not  BO  construe  and  apply  statutes  as  to 
Mevltalixe"  them.  In  this  connection  I  de- 
sire to  state,  howeTer,  that  courts  cannot 
well  "devitalize"  what  nev^  bad  vitality. 
Moreover,  if  forsooth  a  court  should  err  In 
construing  and  applying  the  penal  provisions 
of  a  statute,  and  should  erroneously  refuse 
to  enforce  any  penalty  except  such  as  are 
clearly  expressed  ther^,  although  the  pen- 
alty in  a  particular  case  could  be  Implied,  the 
mischief  In  making  such  an  error  would, 
nevertheless,  be  inflnltely  less  than  what 
would  necessarily  result  from  the  estabUsb- 
mait  of  a  precedent  by  the  court  of  last  re- 
sort which  would  authorize  the  courts  to  ap- 
ply omitted  penalties  merely  because  a  stat- 
ute was  "enacted  for  the  public  good,"  and 
unless  assumed  penalties  are  ^forced  the 
statute  will  lose  some  or  much  of  Its  effec- 
tiveness. To  err  with  regard  to  the  first 
proposition  constitutes  a  mere  error  of  Judg- 
ment, and  violates  no  fundamental  principle 
of  Jurisprudence ;  while  to  do  the  latter  con- 
stitutes usurpati(Hi,  and  violates  the  under- 
lying principles  of  common  Justice,  as  well  as 
the  prlndple  upon  which  rests  the  doctrine 
that  the  state  governments  are  divided  Into 
three  Independent,  co-ordinate  branches,  ne- 
ther of  which  may  troicb  upon  the  trost  and 
powers  conferred  upon  any  of  the  others.  It 
is  for  the  reasw  last  stated  that  the  courts 
of  this  country  universally  shrink  £rom  sup- 
plying defects  In  laws,  and  esqpedally  refuse 
to  enlarge  upon  or  to  enforce  poultles  whldi 
are  not  clearly  expressed  In  the  statutes  If, 
bowerer,  the  court  falls  In  the  enforconent 
of  certain  statutory  provisions  because  In  Its 
Judgment  tb^  are  Indefinite  and  uncertain, 
the  remedy  Is  clear  and  wltbln  easy  reach. 
The  Legislature  can  supply  the  alleged  defect. 
Just  as  was  d<nie  by  the  Legislature  of  Okla- 
homa after  the  Supreme  Court  of  that  state 
In  the  case  hereinbefore  referred  to  held  that 
the  Prohibition  Act  ot  that  state  did  not  au- 
thorize the  confiscation  of  automobiles.  What 
the  Supreme  Court  of  Oklahoma  did  In  that 
case  I  submit  thla  court  ought  to  do  In  this. 
It  la  then  up  to  the  Legislature  to  say  pre- 
cisely to  what  extent  property  may  be  con- 
tiscatcd  and  forfeited  for  a  violation  of  the 
act  Id  question. 

I  have  shown  that  in  this  case  the  court 
cannot  err  If  it  follow  the  act  as  written;, 
that  the  act  provides  In  explicit  terms  just 
what  property  may  be  confiscated  or  forfeit- 
ed; that  vehicles,  which  necessarily  Include 
automobiles,  are  expressly  mentioned  In  the 
act,  and  when  they  are  mentioned  It  is  al- 
ways in  connection  with  something  other 
than  their  use  as  a  means  of  transportation, 
and  entirely  foreign  to  the  subject  of  confls- 


catloa  and  forfeltore.  Under  every  rule  of 
construction,  therefore,  the  ruling  of  the  dis- 
trict court  In  declaring  the  antomotdle  for- 
felted  is  manifestly  emmeous. 

Since  writing  the  foregoing  both  the 
CHIBF  JUSTICS  and  Hr.  Justice  THUB. 
MAK  have  banded  me  their  opinions.  In 
whl<ai  Ou^  set  forth  O^r  -Tlews  for  concur-  , 
ring  with  Hr.  Jnattoe  WEBEB.   WbUe  I 
have  the  tale^iest  regard  fOr  tbe  views  of  both 
of  my  Assodates  yet  I  reaped;fuUy  submit 
that  there  Is  pracUoaUy  no  reason  assigned  ui 
either  oidnlon  which  Is  not  expressly  or  In- 
f emtlally  cowed  by  what  Is  said  by  Mr. 
Justice  WBBSB,  ecc^t^  peitivw,  that  the 
OHIBT  JUSTIOB  has  added  something  hi 
his  concurring  opinion  In  the  statement  that 
"sections  3354  and  886d  give  the  onquaUfied 
right  to  s^ze,  and  sectbm  3367,  as  I  inter* 
pret  it  and.  construe  its  meaning  to  be,  clearly 
provides  fw  flie  fcnrfeitare.*'    I  expresriy 
copied  all  the  essoitial  parts  of  tbose  sec- 
tions tat  tiie  pvrpose  of  showing  that  sectioo 
3364  expressly  llmiU  the  right  tfl  m<u  the 
proper^  used  for  purposes  othor  ttian  for 
transportation ;  that  section  8367  again  ex- 
pressly limits  tbe  confiscation  ox  forfdtoie 
of  property  that  Is  used  for  other  purposes; 
and  that,  In  view  of  the  language  of  section 
3359,  the  term  "other  proper^"  cannot  be 
construed  to  mean  antomobUea,  for  the  rea- 
sons: (1)  Because  the  phrase  "other  proper- 
ty" <dearly  refers  back  to  the  enumerated  ar- 
ticles tberetofore  mentioned  In  tbe  act,  and 
Is  thus  given  full  force  and  Nfect;  and  (!!) 
because  In  that  section  the  term  "vehicle" 
(^not  be  held  to  come  within  tho  phrase 
"other  property,"  because  "vdild©"  is  ex- 
pressly mentioned,  and  the  power  that  tbe 
officer  may  exercise  with  respect  thereto  Is 
expressly  defined  and  limited.   Why  provide 
that  the  officer  "shall  have  authority  to  exam- 
ine such  vehicle"  when  he  already  had  ple- 
nary authority  to  seize  It?   If  the  officer  is 
empowered  to  seize  the  vehlde,  and  therefore 
an  automobile,  sucJi  power  was  amferred  up- 
on bim,  and  It  existed  when  the  Legislature 
conferred  the  authority  to  examine  it,  and 
specially  provided  what  be  shall  do,  as  I 
have  pointed  out  in  my  (pinion.   It  la  there- 
fore manifestly  fallacious  to  say  that  in  or- 
der to  give  the  phrase  "other  property"  any 
meaning  we  must  allow  confiscation  and  for- 
feiture of  automobiles.    Tbe  phrase  "other 
property"  Is  given  full  meaning  and  effect 
wholly  Independent  of  the  right  of  confisca- 
tion, and  therefore  the  rule  of  ^usd^  gen- 
eris should  apply  preds^  as  I  have  con- 
tended for. 

In  this  connection  I  also  feel  coaetralued 
to  remark  that,  in  view  that  wliat  I  have  said 
respecting  the  drastic  nature  of  the  penalties 
Imposed  in  the  act  for  violation  of  Its  provi- 
sions respecting  the  transportation  of  Intoxi- 
cating liquors  was  merely  said  to  point  out 
that  tbe  Legislature  had  not  overlooked  that 
matter,  and  hence  there  was  no  necesiilty  for 
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the  conrt  to  assnme  tbat  the  Legislature  must 
bare  Int^ded  to  Impose  some  penalty  for  the 
violatloa  of  all  of  the  proTlslona  of  the  act,  I 
fall  to  grasp  either  the  necessity  or  the  util- 
ity of  Mr.  Justice  THUEMAN'S  remarks  up- 
OR  that  subject    This  Is  especially  true  if 
the  fact  is  kept  In  mind  that  I,  like  all  other 
citizens,  am  bound  by  the  decision  of  the 
majority.    What  I  may  say,  however,  binds 
no  cue,  and  I  am  doing  no  more  than  exerds- 
Ing  the  right  and  discharging  my  duty  to  give 
reasons  why  In  my  judgment,  by  what  Is  said 
Id,  as  well  as  by  what  Is  omitted  from,  the 
act,  the  construction  placed  apon  It  by  my 
Associates  respecting  the  right  to  confiscate 
automobiles  Is  not  Justified.    Be  that  as  it 
may,  however,  the  Important  fftet  still  re- 
mains that  all  tbat  Is,  or  can  be,  relied  on  by 
my  Associates  In  declaring  the  right  to  con- 
fiscate automobiles  and  all  property  that 
may  be  used  for  transporting  or  carrying  In- 
toxicating liquors  contrary  to  the  provisions 
of  the  act,  which  Includes  all  property  from 
a  railroad  car  to  a  woman's  handbag,  Is  the 
term  "other  property,"  as  that  term  la  used 
In  sectloii  19  (3359).   In  view  of  that  fact  I 
can  only  submit  what  I  have  said  to  the  mem- 
bers of  a  fair  and  Impartial  profession,  who, 
In  view  of  their  knowledge  of  the  law,  are 
capalde  of  formli^  an  Intelligent  and  just 
ctmcluslon  reapectlng  the  soundness  or  un- 
soondDess  of  my  views,  liy  views  as  herein 
expressed  are  based  on  my  beet  Judgment 
and  enforced  convlctl<Mi,  and  those  are  my 
ODiy  guldesL   Notwithstanding  the  Wews  of 
my  Aaaodates,  therefore,  I  must  still  Insist, 
and  I  submit  In  all  candor,  that  if  all  that  Is 
said  in  the  ac^  and  If  the  subject-matter 
coocemlng  wblcb  particular  language,  phras- 
es, or  expreesions  therein  nsed,  be  kept  In 
mind,  then  there  is  not  only  nothing  In  the 
act  from  which  a  court  can  legally  declare 
the  conflsfiattm  of  automobiles,  but  there  Is 
ample  reason  why  such  confiscation  should 
not  be  Judicially  declared. 

Whll^  therefore,  my  Judgment  and  convic- 
tlws  preroit  me  from  concurring  with  my 
Asaodatee  respecting  the  rli^t  Cft  the  confis- 
catkm  ot  jautomobUes  and  all  other  property 
that  may  be  used  as  a  means  of  transporta- 
tlm  intoxicating  liquors  contrary  to  the 
provisions  of  the  act,  I  most  cheerfully  Join 
them  ia  a  hearty  pax  voblscum. 

I  concur  in  the  reversal  of  the  Judgment 
upon  the  oOns  gronnd  stated  by  Mr.  Justice 
WBBEB. 


STATU  T.  JSNSON  «t  aL   (Ko.  8749.) 
(Supreme  Conrt  of  Utah.   Aug.  8^  1919.) 

1.  IiTToxxoAiiiro .  XiiQTTOBS  4=>2S0-In  Fob- 
mt  uag  FaocBsniHQS  Obembilitt  or  Wra- 
REasn  roB  3xmr. 
In  search,  seizure,  and  forfeiture  proceed- 

inss  under  the  Prohibition  Act,  against  certain 
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Intoxicating  liquors,  vessels,  and  an  automobile 
used  to  transport  tbem  into  the  state,  tfae  cred- 
ibility of  the  witnesses  was  peculiarly  witbin 
the  province  of  the  district  court,  which  was  uot 
bound  by  the  statements  of  defendants,  par-^ 
ticularly  where  the  inferences  deducible  from 
the  undisputed  facts-  vrere  contrary  to  such 
statements. 

2.  Iktoxioatino  Liqdohs  <g=>246— Actouo- 

BILEB  IN    lUUXIAIi   TaUfBFOBTAIXON  FOB- 

FSiTBD  TO  State. 
The  Prohibition  Act  confers  upon  the  courts 
of  Utah  the  power  to  declare  forfeited  to  the 
state  all  antomobUes  used  for  the  illegal  tran^ 
portation  of  intoxicating  liqnors.^ 

Frick,  J.,  dissenting. 

Appeal  from  District  Court;  Wdwr  Ooubp 
ty ;  A.  W.  Agee,  Judge. 

Search  and  forfeiture  proceedings  by  the 
state  of  Utah  against  Uyrum  Jenson,  certain 
Intoxicating  liquors,  vessels,  and  other  prop- 
erty unlawfully  used,  one  Hudson  automo- 
bile, C,  H.  Reilly,  and  P.  B.  Byan.  Prom 
the  Judgment  forfeiting  the  property,  defend- 
ants Bellly  and  Byan  appeal.  Affirmed. 

Dan  B.  Shitids,  Atty.  Gen.,  and  O.  O. 
Dalby,  H.  Van  Dam,  Jr.,  and  James  H. 
WoUe,  Asst.  Attys.  Gen.,  for  the  State. 

Sozen  Z.  Chrlstensen  and  Thomas  Ram- 
age,  both  of  Salt  lAko  Oi^,  for  appellants. 

FBIGE,  J.  This  is  an  axveal  from  a  Judg- 
ment of  the  district  court  of  Weber  county* 
The  prooeediiig  culminating  In  said  Jndi^ 
ment  was  commenced  and  prosecuted  on  be- 
half ot  the  state  pursuant  to  chapter  2, 
Laws  Vtah  1917,  commwly  known  as  the 
Prohibition  Act 

The  questions  involTed  oU  arise  out  of  the 
search,  seizure,  and  forfeiture  clauses  con- 
tained in  the  act  aforesaid. 

The  proceedings  had  In  the  district  court 
In  this  case  are  fairly  reflected  In  the  find- 
ings of  fact  and  conclusions  ct  law  made  by 
the  district  court,  and  hence  It  is  only  neces- 
saiy  to  set  forth  the  findings  and  conclu- 
sions of  law,  whldi  are  as  follows: 

"(1)  That  on  the  lat  day  of  November,  1918, 
in  the  county  of  Weber  and  state  of  Utah,  and 
at  a  point  In  Weber  canyon  near  what  is  known 
as  Devil's  Gate,  the  said  aheriff  seised  616 
pints  of  Intoxieatiiig  liquor,  to  wit,  whisky, 
which  was  then  in  the  possession  of  the  de- 
fendant Jenson,  as  it  was  being  transported  by 
him  in  the  Hudson  automobile  mentioned  in 
the  return  or  report  of  the  said  sheriff;  that 
upon  the  seizure  of  such  intoxicating  liquor 
and  automobile  the  said  sheriff  filed  in  this 
court  his  return  and  report  of  such  seizure, 
stating  the  time  and  place  and  the  reason  for 
aach  seizure,  and  describing  the  said  whisky 
and  the  said  automotiile,  and  that  thereupon 
an  order  was  issued  by  the  judge  of  this  court 
directing  the  sheriff  to  hold  safely  the  said  prop- 
erty so  seized  in  his  possession  until  it  was  dis- 
posed of  by  due  process  ot  law ;  that  thereafter 
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tite  derk  of  this  court  fixed  the  12th  day  of 
December,  1918,  as  the  time  for  bearing  the 
•aid  matter,  aitd  caused  a  notice  thereof  to  be 
given  to  the  defendant  and  other  persons  as 
required  by  law ;  that  thereafter,  on  the  9th 
'day  of  December,  1918,  the  said  defendant  C. 
H.  Reilly  appeared  aud  filed  his  petition  or 
pleading  in  this  matt«>,  daimlng  to  be  the 
owner  of  the  said  automobile  by  virtue  of  a 
certain  note  which  is  in  words  and  figures  as 
follows  (setting  forth  a  copy  of  the  note),  and 
ulloging  that  he  had  no  knowledge  concerning 
the  use  of  the  said  automobile  in  any  unlawful 
bUBiness,  and  claiming  owaership  thereof  and 
demanding  the  possession  thereof;  that  after 
the  evidence  in  the  said  matter  had  been  in- 
troduced, and  the  court  had  heard  the  argument 
of  counsel,  the  said  P.  B.  Ryan  asked  and  was 
given  leave  to  file  a  oomplaint  in  said  matter, 
daiming  the  ownership  of  said  automobile. 

"(2)  That  the  said  claimant,  C.  H.  Reilly,  has 
no  right,  title,  or  interest  to  or  in  said  auto- 
mobile, and  that  the  note,  a  copy  of  which  is 
set  out  in  his  pleading,  was  not  given  to  him, 
but  was  given  to  his  father,  who  is  now  dead, 
and  that  the  said  claimant  has  no  right  or  title 
to  said  note  or  interest  therein,  as  payee  or 
assignee  or  otherwise. 

"(3)  That  the  said  P.  B.  Ryan,  at  the  time 
of  the  seizure  of  the  said  antom<^^  vraa  the 
owner  tiiereo^  and  that  the  said  automobile 
was  being  used  by  the  defendant  Jenson  in  and 
about  the  business  of  the  said  Reilly,  and  that 
the  intoxicating  liquor  in  said  automobile  was 
bdng  transported  in  said  automobile  with  the 
knowledge  and  consent  of  and  for  the  said 
Ryan,  and  that  the  said  liquor,  to  wit,  515 
pints  of  whisky,  contained  In  pint  bottles,  was 
also  the  proper^  oi  the  said  Byau,  and  had 
been  brought  into  thia  stapa  from  Hvanaton, 
Wyoming,  for  said  Ryan,  and  for  the  purpose 
of  being  used  and  sold  by  the  said  Ryan  in  Salt 
Lake  City,  Salt  Lake  county,  Utah. 

"(4)  The  court  further  finds  that  the  bottles 
containing  the  said  whisky  and  the  said  auto- 
mobile can  be  used  for  lawful  porpoees,  and 
that  the  public  interest  would  be  served  by 
aeUing  instead  of  destn^rlng  the  same." 

From  fbe  forgoing  findings  ot  t&ct  the 
court  states  the  following  conclaBions  ot  law: 

"That  said  whisky  and  said  automobile  were 
owned  and  kept  by  the  said  P.  B.  Ryan  with 
intent  to  be  used  in  violation  of  law,  and  that 
the  said  whisky  was  brought  Into  this  state 
from  the  state  of  Wyoming  by  the  said  Ryan, 
with  the  intent  upon  the  part  of  the  said  Ryan 
of  selling  and  disposing  of  the  same  in  violation 
of  the  law,  and  that  the  said  automobile  was 
used  as  en  appliance  or  implement  for  the  ac- 
complishment of  the  said  purpose,  and  as  an 
end  or  means  to  enable  the  said  Ryan  to  bring 
said  whisky  into  tbts  state  and  to  dispose  of 
the  same  in  violation  of  law;  and  that  the 
state  of  Utah  is  entitled  to  ^  judgment  forfeit- 
ing the  said  whisky  and  the  said  automobile  to 
the  state  of  Utah,  and  for  coets  against  tiie 


said  C.  H.  Reilly  and  the  said  P.  B.  Ryan  to  bt 

paid  equally  by  them,  and  directing  t^  said 
whisky  to  be  destroyed,  and  bottles  and  automo- 
bile to  be  sold  at  public  auction  to  the  highest 
bidder  as  provided  by  law,  and  money  re- 
c^ved  therefrom  to  be  turned  over  to  tba  coun- 
ty treasurer  of  Weber  coun^." 

Jitagtaeat  was  aocordlni^  entffied  deda^ 
ing  the  said  liquor,  bottles,  and  automobile 
forfeited  to  the  state  of  Utah,  said  liquor 
to  be  destroyed,  and  that  the  botttes  and 
aotomobUe  be  sold  by  the  Xberift  of  yTehet 
couu^. 

The  defendants  Reilly  and  Ryan  prosecute 
this  appeal  from  the  Judgment  aforesaid  pur- 
suant to  Cotap.  Laws  Utah  iSVt,  1  3357,  and 
their  counsel  insist  that  the  district  court 
erred  in  making  the  findings  <tf  tact,  coo* 
duslotts  ot  law,  and  in  entering  Judgmoit 
forfeiting  said  automobile.  Th^  urge  that 
the  findings  in  certain  particulars  are  not 
supported  by  the  evidence  and  that  tlie  am- 
dusions  ot  law  are  contrary  to  the  findings 
ot  tact  The  principal  error  assigned  and 
urged,  however,  is  that  the  district  court 
erred  In  holding  that  the  act  conferred  power 
upon  the  court  to  declare  the  automobile  tar- 
felted. 

[1]  The  contentldh  that  the  evidoice  fails  to 
support  tbe  findings  of  fact  In  the  particulars 
stated  by  coonsd  is  without  merit  While, 
judging  from  the  record,  the  evidmce,  in 
some  particulars,  seems  to  be  in  favor  of  ap- 
pellants' contaitl<m,  yet  that  standing  alone, 
is  not  controlling.  The  credibility  of  tbe 
witnesses  was  peculiarly  within  tbb  province 
of  the  district  court,  and,  in  view  of  the  dr- 
cnmstances.  It  was  not  bound  to  believe  the 
statements  of  the  defendants,  and  certainly 
not  where  the  Inferences  property  dedndble 
from  the  undisputed  tacts  mre  contrary  to 
those  statements. 

[2]  In  view  that  the  majority  of  this  court 
has  held  in  the  case  of  State  t.  Davis,  etc., 
184  Pac.  161,  In  which  an  opinion  has  just 
been  filed,  and  which  precedes  this  one, 
that  the  courts  of  this  state  have  pow«r 
to  declare  forfeited  all  automobile  which  are 
used  for  the  Illegal  transportation,  of  Intoxi- 
cating liquors,  and  In  view  that  that  is  the 
only  question  left  for  consideration  in  this 
case,  it  is  unnecessary  to  discuss  that  ques- 
tion further.  The  writer,  however,  dissents 
from  the  majority  upon  the  right  of  the 
courts  to  dedare  a  forfeiture  ot  automobileSi 
tor  the  reasons  stated  In  the  dissenting  opin- 
ion filed  in  the  case  of  State  t.  Darla,  etc, 
supra. 

The  Judgment  of  the  district  court  ot  Web- 
er county  is  afBrmed,  at  appellants'  costs. 
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BADESTSGHER  t.  INDEPENDENT  ICE 
CO.  et  aL   (Ne.  3336.) 

(Supreme  Ootut  of  Utab.  Sept.  6,  1910.  On 
AppUeation  for  Behearin;,  Oct  9.  19ia) 

2.  Appeal  and  ebbob  «=>414-^oint  tobt- 
nlvsob  dibhissed  fbom!  case  not  entitled 

TO  NOTICE  OF  APPEAl. 

Where  plaintiff  saed  two  as  Joint  tort-feas- 
ors, and  the  coort  diamissed  tAe  action  as  to 
one  defendant,  Acid  that  on  appeal  by  the  oth- 
er defendant,  who  was  east  below,  ^e  defend- 
ant aa  to  whom  tbe  case  waa  diamiased  was 
not  an  adverse  party  on  whom  nodce  of  appeal 
mart  be  Beired.! 

2.  Appeal  and  kbbob  «=s>414— Joxirt  tobt- 

FEASOB  PIBMIBHro  TBOM  OAOB  ITOT  KNTITLBD 
TO  NOTICE  OF  APFIAI^ 

Where  an  action  atainet  two  joint  tort- 
feasor! was  diaailased  againat  one,  Md  that,  on 
appeal  by  the  remaining  defendant  from  an  ad> 
Teiae  jadgment,  the  one  aa  to  whom  action 
waa  dismiased  waa  not  on  advise  party  on 
whom  notice  of  appeal  must  be  aerved,  on  the 
,  theory  that  it  waa  interested  in  the  appeal  -be- 
cause nnder  Com  p.  Laws  1017,  $  6484,  a  par- 
ty who  faila  in  an  action  otherwise  than  upon 
tiie  merita  may  commence  a  new  action  within 
one  year  after  reversal  or  faUnre. 

3.  Appeal  and  ebbob  ®=:>880(3)>— On  dis- 
missal OF  JOINT  TOBT-FEASOB  FLAINTUT 
ONLT  COULD  ALLEGE  EBBOB. 

Where  an  action  against  two  joint  tort- 
feasors was  dismissed  as  to  that  only 
the  plaintiff  in  tiu  action  coidd  complain  of 
the  rnling. 

4.  Appeal  and  xbbob  «s»871— QuEBnov  ab 

TO  DlBHISaAL  OF  JOinT  lOBI-RABOB  BBTIEW- 
ablk  onlt  on  APPBAI.  BT  PLUnnFF. 
Where  an  action  against  two  Joint  tort- 
feasors  was  dlamiaeed  as  to  one,  Aeld  that  the 
raling  cannot  be  reviewed  without  appealing 
from  the  Judgment  immediately  following  the 
ruling. 

6.  Appxal  and  xbbob  «s9262<2>— Bbbebva- 

TION  or  BXGBFnOB  nzOEBBUT  OH  APPBAL 
FBOK  ZTONSUZT. 

Tlie  anataining  of  a  motiot  by  me  defend- 
ant for  nonanit  cannot  be  reviewed  on  appeal 
by  the  remaining  defendant  from  an  adverse 
jadgment,  where  the  appealing  defendant  sav- 
ed no  exception  to  the  rnling.a 

6.  MaSTEB  and  eSBVANT  «S»301(4)— EUPLOT- 
KB  OP  SBBTABT  OW  AHOIBXB  LIABU  FOB  NXG- 
UOBNCB. 

One  may  be  in  the  general  survice  of  anoth- 
0,  and  nevwdieleaa  with  reapect  to  particolar 
service  be  deemed  the  servant  of  a  third  per- 
son, so  as  to  rrader  the  latter  llaUe  for  the 
servant's  negligence. 


■Groot  T.  B.  K.  Co.,  34  UUb,  1&2,  96  Pac  1019; 
Grlffln  T,  Soathem  Pac.  Co..  SI  Utmb,  296,  87  Pac. 
Un;  Allen  Oarner.  48  Tttab,  89,  lO  Pac  Stt; 
LsDgton  X*  B  a  Co.  V.  Peery,  48  Utah,  m.  UB  Pao. 
49. 

■Stewart  T.  B.  K«  »  Utalk'STS,  U7  Pao.  48L 
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7.  MASTBB  and  8EBVANT  (S=»301(4)— HiBBB  OP 
TEAMS  AND  TEAUSTEBS  OF  ANOTHEB  T-TABTJ 
FOB  TKAHSTCBS'  NBOLIGBNCE. 

Where  a  coal  company  hired  teams  and 
teamsters  from  an  ice  company,  the  coal  com- 
pany having  the  right  to  direct  their  move* 
menta,  snch  teamsters  must,  for  the  purppse 
of  determining  liability  for  their  ne^lgent  acts 
in  deUrering  coal,  be  deemed  the  aervants  of 
the  coal  company. 

OIde<m,  3^  diaaentlng. 

Appeal  £nKii  District  Oonrt,  Salt  Lake 
County;  J.  Lonia  Brown,  Jud^. 

Action  by  Godfrey  J.  Badertscher  against 
the  Independent  Ice  Company,  a  corporation, 
and  Wasatch  Coal  Company,  a  coriwratlon. 
From  a  Judgment  against  the  last-named  de- 
fendant, the  case  having  been  dismissed  aa 
to  the  first,  the  latter  defendant  appeals. 
Affirmed. 

O.  A.  iTenun  aod  P.  O.  EUls,  botb  of  Salt 
Lelce  City,  tm  sppellanL 

Geo.  G.  Aims'trong,  W.  E.  Bydalch,  and 
Ed.  McGurrin,  all  of  Salt  lAke  aty,  for  ze- 
apondeat 

FRICK,  J.  PlaintUC  commenced  tUa  ac- 
tion in  the  district  court  of  Salt  Lake  coun- 
ty against  the  Independent  Ice  Oompany,  a 
corporation,  hereinafter  called  Ice  company, 
and  against  the  Wasatch  Coal  Company,  also 
a  corporatltHi,  lier^nafter  styled  coal  cttn- 
pany,  to  leoover  damages  for  person^  in- 
juries wUclt  be  dalmed  to  have  suffered 
through  the  alleged  Joint  negligence  of  the 
two  companies. 

Upon  die  trial  of  the  caae,  after  the  plain- 
ttff  had  Introduced  his  eildence^  the  two 
companies  filed  se^tarate  motions  for  non- 
suits upon  the  ground  that  the  evidence,  for 
tba  reasons  stated  in  the  motions,  was  in- 
auffldent.  to  take  the  case  to  the  Jury.  The 
district  court  granted  the  motion  of  the 
ice  company  and  denied  that  of  the  coal 
company.  The  case  was  accordingly  dismiss- 
ed as  against  the  ice  company,  and  the  trial 
proceeded  as  against  the  coal  company  alone. 
The  Jury,  under  the  Instructions  of  the  court, 
which  are  not  complained  of  here,  found  a 
verdict  in  favor  of  the  plaintiff  against  the 
coal  company.  Jadgment  was  duly  entered 
on  the  verdict,  from  which  the  coal  company 
appeals,  and  assigns  a  number  of  errors, 

tilcb  we  shall  hereinafter  consider. 
[1J  In  taking  the  appeal  from  the  Judg- 
ment against  It  the  coal  company  did  not 
serve  the  ice  company  with  notice  of  the  ap- 
peal. The  plaintiff  has  filed  a  motion  to  dis- 
miss the  coal  company's  appeal  upon  the 
ground  that  the  Ice  company  Is  an  adverse 
party,  and  hence  a  necessary  party  to  the 
appeal,  and,  not  having  been  served  with  no- 
tice of  the  appeal,  he  contends  this  court 
cannot  hear  the  appeal  for  want  of  Juris- 
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diction.  In  view  that  tbe  plaintiff  sued  the 
two  companies  as  joint  wrongdoers,  their 
precise  relationship  for  the  imrposes  of  this 
motion  is  quite  Immaterial.  The  question, 
and  the  only  question,  to  be  determined  upon 
the  motion.  Is,  Is  the  lee  company  an  adverse, 
and  hence  a  necessary,  party  to  this  appeal? 
In  other  words,  would  its  interests,  uuui 
a  legal  point  of  view,  be  affected  In  case 
the  judgment  against  the  coal  company  were 
modified  or  reversed?  The  fact  that  the  dis- 
trict court,  upon  the  evidaice  produced 
against  the  Ice  company,  as  a  matter  of 
law  found  that  It  was  not  connected  with 
the  alleged  wrong  or  tort,  and  upon  that 
ground  entered  a  judgment  dismissing  the 
action  against  it,  which  judgment  is  in  full 
force  and  effect,  should  conclusively  dispose 
of  this  motion  against  the  plaintiff's  con- 
tentions. If,  as  a  matter  of  law,  the  plain* 
tiff  has  no  cause  of  action  against  the  Ice 
company,  in  wtiat  way  can  that  company  be 
interested  In  this  appeal,  which  1b  from  a 
judgment  against  the  coal  company  alone, 
and  whidi  appeal  is  from  that  Judgment 
only  and  from  no  other?  I  confess  my  utter 
inability  to  nndo^tand  how  the  ice  company 
la  any  longer  connected  with  this  case.  Why 
la  not  t3ie  judgment  of  dismissal  upon  the 
grounds  stated,  while  not  appealed  from,  for 
Qie  parposes  of  this  appeal  juat  as  ctaidoslTe 
as  a  judgm«it  upon  the  merits  in  deftnd- 
anfa  favor.  If  not  aniealed  fromt  would  be? 
It  would  aeon  that  upon  a  proposition  so 
elementary  no  anthorUy  should  be  required. 
The  following  cases  are,  however,  sqnaraly  In 
point:  Bliss  V.  Orayson,  24  Mer.  422,  56  Pac. 
2S1;  O'Eeefe  t.  OmUe.  17  N.  D.  404,  117  N. 
W.  3SS;  State  v.  Mining  Oa,  169  Mo.  App. 
70.  VSi  S.  W.  168.  See.  also,  rtucker  v.  Carl- 
son, 118  Iowa,  449,  80  N.  W.  901. 

In  Bliss  v.  Grayson,  snpra,  the  court  saia; 
"Notice  of  ai^>eal  by  a  d^endant- need  not 
be  served  on  defendants  who  y/ere  dlsmlaaed 
from  the  action  before  judgment."  O'Eeefe 
V.  Omlle,  supra.  Is  precisely  to  the  same 
feet  As  a  matter  of  course  audi  must  be 
the  case.  When  the  judgment  of  dismissal 
was  entered,  which  Is  still  in  full  force  and 
effect,  the  Ice  company  went  out  of  the  case, 
and  tiiereafter  Its  legal  relation  to  the  de- 
fendant coal  company  was  precisely  the  same 
as  though  it  never  had  been  a  party  at  aU. 
True,  the  plaintiff  might  have  appealed  from 
the  judgment  of  dismissal,  and  might  tljks 
have  continued  the  Ice  company  In  the  care ; 
but  he  did  not  do  so,  and  therefore  the  judg- 
ment of  dismissal  stands.  The  plaintiff  was, 
however,  the  only  one  who  could  have  com- 
plained of  that  Judgment.  The  coal  com- 
pany, being  sued  as  a  joint  wrongdoer,  can- 
not legally  complain  because  the  action  was 
dismissed  against  the  ice  company  before 
judgment  The  coal  company,  being  a  joint 
wrongdoer,  is  liable  for  the  whole  damage, 
and  has  no  right  of  contribution  against  Its 


joint  wrongdoer,  and  hence  cannot  compl&In 
if  the  other  joint  wrongdoer  is  dismissed 
from  the  action.  1  Cooley  on  Torts  (3d  Ed.) 
'254;  Groot  v.  R.  K.  C3o..  34  Utah,  152,  96 
Pac.  1019;  City  of  Ctovingtwi  v.  Whitney 
(Ky.)  96  S.  W.  907.  Indeed,  the  coal  company 
had  no  right  of  ai^eal  from  ttie  judgment 
of  dismissal.  That  Is  squarely  decided  in 
the  case  of  City  of  Covington  v.  Whitney, 
supra,  and  Is  clearly  the  logic  of  the  decision 
In  Groot  t.  B.  R,  Co.  It  is,  however,  con- 
tended that  the  cases  of  Grlffln  v.  So.  Pac. 
Co.,  31  Utah,  296,  87  Pac.  1091,  AUen  v. 
Gamer,  45  Utah,  39,  143  Pac.  228,  and  other 
cases  there  cited,  hold  to  the  contrary. 
There  Is  no  merit  to  the  contention.  In  all 
of  those  cases  there  were  joint  Judgments, 
and  the  party  upon  whom  service  of  notice 
was  omitted  would  have  been  affected  by  the 
modification  or  reversal  of  the  Judgment  The 
distinction  between  those  cases  and  the  one 
at  bar  Is  stated  tat  tbio  case  o£  Langton  L.  ft 
0.  Co.  V.  Peery,  48  Utah.  112, 1S9  Pac.  49,  hi 
the  following  words: 

•^t  will  be  observed,  however,  ttiat  the  tert 
whether  a  party  below  is  a  necessary  party  to 
an  appeal,  as  laid  down  in  that  ease  [Alien  v. 
Gamer,  45  Utah,  88.  148  Pac.  228],  as  in  aU 
other  cases  emanating  from  this  conr^  Is  tiiat 
the  omitted  party  must  be  affected  by  a  modi- 
fication or  reversal  of  the  judgment  appealed 
from.  II  a  party  would  not  be  affected  he  is 
not  a  necessary  party,  and  hence  to  omit  to 
serve  him  with  notice  of  appeal  *  *  *  is 
not  fatal  to  the  appetL" 

All  of  the  Utah  cases  are  clearly  distln- 
gui^able  from  the  case  at  bar,  and  "hence 
have  no  controlling  inflnoice  here. 

[2]  It  is.  however,  further  contended  that 
inasmuch  as,  under  our  statute  (Comp,  Laws 
1917,  i  6484),  a  party  who  ftills  In  an  action 
otherwise  than  upon  the  merite  "may  com- 
mence a  new  action  within  one  year  after 
the  reversal  or  falltire''  of  the  original  ac- 
tion, that  for  tliat  reason  the  ice  company 
Is  Interested  In  this  appeal  and  should  have 
been  served  with  notice.  l%at  contention 
entlr^  ovwloc^  or  ignores  the  real  pur- 
port of  13ie  statute.  What  the  statute  per- 
mils  is  a  "new  action"  which  Is  entirely 
independent  of  the  one  tliat  failed.  The  orig- 
inal action  Is  ended,  so  bu*  as  the  deCoidant 
against  whom  It  was  dtunlssed  Is  ccmcemed, 
precisely  the  same  as  though  no  new  action 
could  be  commenced.  If  It  be  true  that  In 
this  case  the  Ice  company  must  be  served 
with  notice  because  the  new  action  could  be 
commenced  against  It,  If  commenced  within 
the  time  limited  by  the  statute,  then  It  Is 
also  true  that  In  this  state  die  Joint  wrong- 
doers have  a  right  to  be  s^ved  with  notice 
of  appeal,  whether  parties  to  the  action  or 
not  for  the  simple  reason  that  a  new  action 
can  be  commenced'at  any  time  against  them. 
If  commenced  within  the  statutory  period  of 
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limitations,  so  Iouk  u  the  damagea  remain 

unsatisfied. 

But  it  is  urged  that  the  ice  company  Is 
Interested  in  maintaining  tlie  Jndgment 
against  the  coal  company  and  in  having  it 
puld  by  that  company.  While  that  may  be 
tni^  It  woald  be  no  less  true  If  the  ice  com- 
pany had  never  been  made  a  party  to  the  ac- 
tion. It  Is  true  precisely  the  same  bo  far 
as  the  drivei  of  the  wagon  Is  concerned,  who, 
because  of  his  negligence,  caused  plaintiff's 
Injnry  of  which  he  here  complains.  So  long 
as  the  damages  remain  unsatisfied  the  driver 
of  the  wagon  may  be  sued.  It  sued  within  the 
statutory  i)eriod  of  llmitatlonfl,  and  hence  he 
is  also  interested  in  having  the  coal  com- 
pany pay  the  Judgment.  No  one  would,  how- 
ever, seriously  contend  that  he  could  come 
into  this  coart  and  Insist  upon  an  affirmance 
of  the  Judgment  against  the  coal  company. 
The  l^^l  status  of  tJie  Ice  company,  in  view 
of  the  entry  of  the  Judgment  of  dismissal. 
Is,  however,  precisely  the  same  as  that  of 
tbe  driver  ot  the  wagon.  Tme^  it  was  made 
a  party  to  the  action,  bat  the  district  court 
found  and  adjudged  as  ^  matter  of  law  that 
it  was  not  reoMHulble  tor  the  wronft  and  at- 
tared  Judgment  dismlsalng  the  acUon  ai^lnt 
it  TbB  loe  cominiqr,  tbereCorek  la  no  more 
a  party  to  the  action  than  la  Uie  drlTer  of 
the  wagon,  and  tox  that  reascm  has  no  right 
to  be  heard  on  the  coal  company's  aiq;>ea] 
any  more  than  the  driver  would  hava  The 
case  ot  Hnm^ireya  r.  BxaUt,  9  OkL  196,  69 
Pac  mi,  is  relied  on  as  htddlng  to  a  con- 
trary doctrbi&  Whllo  it  Is  tme  that  in  that 
case  the  Supreme  Court  of  Oklahoma  has 
apparenUy  arrived  at  a  different  conchislon, 
jet  the  writCT  confesses  his  utter  InaMlity 
to  undwstand  the  legal  prln<^)le  upon  which 
the  dedskm  In  that  cas^  rests.  Another  case 
la  also  relied  «i,  namely,  Bidlod[  t,  Taylor, 
112  Oal.  147.  44  Pac.  467.  That  case  Is  a 
case  of  JMnt  contractual  liability,  and,  in 
addition  to  that,  It  seems  from  that  case 
tbat  an  appeal  by  any  party  to  the  action 
brings  up  the  whole  cause  for  review.  Sudti 
la  not  the  case  in  this  jarlsdiction.  Here 
there  Is  no  appeal  except  from  a  final  judg- 
ment A  party,  in  order  to  be  entitled  to 
have  mlings  occurring  during  the  trial  re- 
viewed, must  appeal  from  the  final  Judgment. 
An  appeal  may  also  be  taken  from  any  Judg- 
ment, if  there  be  more  than  one  In  the  case, 
and  from  any  independent  part  of  a  Jodg- 
niect.  In  this  case  the  Judgment  of  dismissal 
In  favor  of  the  ice  company  Is  clearly  a  sep- 
arate and  independent  Judgment  has  no  con- 
nection with  the  Judgment  against  the  coal 
company,  and  an  appeal  by  the  coal  com- 
pany from  the  Judgment  against  It  In  no 
way  affects  the  Judgment  of  dismissal.  Be- 
tides, as  we  have  seen,  the  plaintiff  Is  the 
only  one  who  could  have  assailed  the  Judg- 
ment against  the  coal  company  by  an  appeal, 
and  he  did  not  do  so.  Neither  the  case  from 


Oklahoma  nor  the  one  from  Gallfomla  has 
any  bearing  upon  this  motion.  Moreover, 
this  court,  in  a  number  of  unr^rted  cases, 
refused  to  dismiss  appeals  upon  the  ground 
that  a  joint  wrongdoer,  against  whom  the 
action  was  dismissed  in  the  court  below, 
was  not  served  with  notice  of  appeal  to  this 
court  The  . rulings  In  those  cases  are  mani- 
festly sound  and  should  be  adhered  to. 

[S-f]  Finally,  it  is  contended  that  io&a^ 
much  as  the  coal  company  has  assigned  the 
ruling  of  the  district  court  In  sustaining  the 
ice  company's  motion  for  a  nonsuit  as  error, 
for  tbat  reason  it  should  have  been  served 
with  notice.  I  have  already  pointed  out  that 
the  coal  company  cannot  l^ally  complain 
of  that  ruling,  and  that  in  no  event  could 
the  ruling  be  reviewed  without  appealli^ 
ttom  the  Judgmokt  following  the  mllng. 
Both  of  the  forgoing  reasons  are  condusire 
against  the  motion.  It  w(^ild  be  strange  do& 
trlne^  however,  because  a  party  asks  too 
much,  tiiat  for  that  reason,  the  court  Is 
ousted  of  Jurisdiction.  If  that  doctrine  pre- 
vailed this  court  would  have  to  be  abolished 
lor  ^nmt  o£  sometblng  to  da  But  evot  it 
the  coal  company  had  the  rlg^t  to  complain 
of  the  ruling  of  the  district  court  in  sustain- 
ing the  loe  ■company's  motim  for  a  nonsuit 
yet  this  eoort  would  be  powerless  to  rerlew 
the  ruling,  becatxse  the  coal  company  saved 
no  exception  to  the  ruling.  Without  such 
an  exception  we  cannot  review  the  ruling 
on  the  motion  for  a  nonsuit  Stewart  t.  R. 
B.,  89  Utah,  875,  117  Paa  460.  The  motion 
to  dismiss  the  i^peal  must,  thoefore^  be 
denied. 

This  brings  ns  to  the  merits  ot  the  appeal. 

[f ,  7}  Flalnturs  erldeace,  whicb  is  matOTl- 
al  here,  at  the  time  the  eoal  company  Inters 
posed  Its  motion  for  a  nonsuit  was.  In  sub* 
stance,  as  follows:  The  coal  company 
was  engaged  in  the  retail  coal  business 
at  iialt  LAke  City.  The  ice  company 
was  engaged  In  the  Ice  business.  During 
the  winter  season  the  ice  company  had  a 
surplus  of  men  and  teams,  while  the  coal 
company  did  not  always  have  sufficient  men 
and  teams  to  deliver  coal  to  its  customers 
as  ordered  by  them.  The  coal  company  ap- 
plied to  the  ice  company  for  teams  and  men, 
and  for  the  running  gears  of  wagons.  When- 
ever the  coal  company  desired  men  and  teams 
it  would  apply  to  the  Ice  company,  and  the 
Ice  company  would  then  order  some  of  the 
teamsters  in  its  ^ploy  to  report  to  the  coal 
company  with  teams  and  the  running  gears 
of  wagons.  The  coal  company  furnished  the 
wagon  boxes  in  which  the  coal  was  hauled, 
on  which  boxes  the  name  of  the  coal  com- 
pany was  printed  In  lai^  letters.  After  the 
box  was  placed  on  the  running  gear  of  a 
wagon,  the  teamster  with  the  team  and  wag- 
on would  report  to  the  foreman  of  the  coal 
company  at  Its  coal  yard,  and  the  fomnan 
would  then  direct  the  teamster  where  to 
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load  tlie  coal  and  to  whom  to  deliver  the 
same.  If  the  coal  was  delivered  C  O.  D. 
the  teamster  would  also  collect  the  price 
of  the  coal,  and  In  addition  thereto  the  ad- 
ditional cost  of  delivery,  which  In  this  case 
was  $1  per  ton.  When  the  coal  was  to  be 
d^vered  O.  O.  D.,  and  the  ciist(uner  did  not 
pay  therefor,  the  coal  was  taken  back  to  the 
coal  company's  yard  by  the  teamster.  The 
extra  amount  that  was  collected  by  the  coal 
company  for  delivering  the  coal  to  Its  cus- 
tomers, in  this  instance  $1  per  ton,  was  di- 
vided between  the  Ice  company  and  its  team- 
sters. The  ice  company,  however,  settled 
with  the  teamsters  periodically.  The  rela- 
tionship of  the  coal  company  and.  the  Ice  com- 
pany and  its  teamsters  was  that  the  ice  com- 
pany hired  tlie  teamster^,  furnished  the 
teams  and  running  gears  of  the  wagons ;  the 
coal  company  famished  the  coal  and  the  wag- 
on boxes  and  the  customers  to  whom  the  coal 
was  to  be  delivered ;  and  the  teamsters  did 
the  work  Incident  to  the  delivery  of  the 
coal,  and  in  case  the  coal  was  delivered  C 
O.  D.  collected  the  price  of  the  coal  plus  the 
cost  of  delivering,  in  this  Instance  $1  per  ton, 
and  would  account  to  the  coal  company  for 
the  price  of  the  coal.  At  the  time  the  mo- 
tion for  a  nonsuit  was  Interposed  it  was 
uncertain  whether  the  teamster  whose  al- 
leged negligence  caused  plalntUTs  Injury 
was  one  of  the  ice  company's  teams  lera 
or  wh^her  he  was  hired  by  the  coal 
company.  The  team  and  wagon-gear,  bow- 
erer,  belonged  to  the  Ice  company,  while 
the  wtLgoa  box  belonged  to  the  coal  company. 
We  shall  ccmslder  this  case,  however,  as 
though  the  teamster  was  employed  by  the 
loe  ccnnpany,  was  paid  by  it  from  time  to 
time,  and  was  sent  to  the  coal  c<»npany  to 
deliver  coal  as  hereinbefore  stated. 

On  the  ermlng  of  November  2,  1017,  one 
of  the  teamsters  aforesaid  undertook  to  de- 
liver a  wagon  load  of  coal  to  one  of  the  coal 
conqwny's  customers  in  the  southeastern 
part  of  Salt  Lake  City.  In  attempting  to 
deliver  the  coal  the  team  was  unable  to  pull 
the  load  of  coal  over  the  sldewallE,  and  the 
teamster  then  unhitched  hia  team,  learing 
the  wagon  tongira  to  protrude  entlr^  across 
the  sidewalk  about  a  foot  above  the  vralk. 
The  tongue  was  left  In  that  coadition.  with- 
out tLoy  sign  or  warning  of  any  kind,  all 
night  Early  the  next  morning,  before  day- 
light, the  plainttff,  being  wholly  ignorant  of 
the  condition  of  the  wagon  tongue.  In  deliver- 
li^  the  morning  papers,  while  ri^g  on  his 
blcyde,  ran  against  the  wagoa  tongue,  and 
was  thrown  from  his  Mcyde  and  was  severe- 
ly injured.  The  coal  company  unloaded  the 
coal  from  the  wagon  some  time  next  day. 
The  plaintiff  made  the  necessary  proof  con- 
cerning his  Injuries,  damages,  etc.,  and  rest- 
ed. Both  the  Ice  company  and  the  coal  com- 
pany then  Interposed  separate  motions  for  a 
nonsuit.   The  motion  of  the  ice  company 


was  granted,  while  that  of  the  coal  company 
was  denied,  and  the  case  proceeded  to  Judg- 
ment against  It  The  aK>eal  is  finHn  that 
Judgmrat.  * 

The  prinetinl  wrar  assigned,  In  fact  the 
<mly  one  we  need  to  specially  consider,  is 
that  the  coort  erred  In  doiytng  defoi^antfs 
motl<m  for  a  nonsuit,  and  in  submitting  the 
case  to  the  Jury  on  the  facts,  upon  the 
ground  that  the  driver  of  the  wagon  was  not 
the  agent  or  servant  of  the  coal  company, 
but  was  in  fact  and  in  law  the  agent  or 
servant  of  the  ice  company.  We  need  not 
pause  to  consider  the  relationship  of  tbe  ice 
company  to  the  transaction  in  question.  It 
is  suthcient  for  us  to  know  that  the  Ice  com- 
pany waa  dismissed  from  the  case  as  here- 
inbefore stated,  and  that  the  coal  company 
cannot  legally  complain  of  the  court's  ruling 
In  dismissing  the  ice  company  from  the  case. 
The  <Hily  question,  therefore,  that  concerns 
us  Is,  what  is  the  relationship  of  the  coal 
company  and  the  driver  of  the  wagon  and 
how  is  it  related  to  the  transaction  in  ques- 
tion? Can  we  say  as  a  matter  of  law  that 
it  should  not  be  held  liable  for  the  n^ligence 
of  the  driver  in  leaving  the  wagon  tongue 
in  the  condition  stated,  and  thus  endanger- 
ing the  safety  of  any  person  who  might  at- 
teihpt  to  pass  over  the  sidewalk  in  the  night- 
time? It  Is  not  always  easy  to  determine 
the  precise  relationship  of  the  parties  un- 
der circumstances  like  those  in  tbe  case 
at  bar.  The  courts  have  at  times  found  ft 
difflcult  to  determine  which  one  of  two  al- 
leged employers  is  liable  for  the  negligent 
acts  of  commission  or  omission  of  a  partic- 
ular employe.  Mr.  Justice  Moody  stetes  the 
principle  which  applies  to  cases  like  those 
we  have  Just  referred  to  so  clearly  and  so 
admirably  that  we  take  the  liberty  of  quot- 
ing his  statemoit,  which  Is  found  in  the  case 
of  Standard  Oil  Co.  r.  Anderson,  212  tJ.  S.  at 
page  220,  29  Sup.  Ot  at  page  258  0S3  Bd. 
48i(».  The  Justice  says: 

"One  who  employs  a  servant  to  do  his  work 
Is  answffl-able  to  strangers  for  the  negUgent 
acts  or  omissions  of  the  servant  committed  in 
tbe  course  of  the  service.  The  plaintiff  rests 
his  right  to  recover  upon  this  rule  of  law  wblcb. 
tfaou^  of  comparatively  modem  origin,  has 
come  to  be  elonentary.  But,  however  clear  tbe 
rule  may  be,  its  application  to  tbe  infinitely 
varied  affairs  of  life  Is  not  always  easy,  ^ 
cause  the  facts  which  place  a  given  case  within 
or  without  the  rale  cannot  always  be  ascertain- 
ed with  predsion.  The  servant  himself  is,  of 
course,  liable  for  the  consequences  of  his  own 
carelessness.  But  when,  as  is  so  frequently  the 
case,  an  attoapt  is  made  to  impose  upon  tii» 
the  master  the  liability  for  those  conseqaenccs. 
it  Bometimee  becomes  necessary  to  Inquire  who 
was  the  master  at  the  very  time  of  the  negU- 
gent act  or  omission.  One  may  be  in  the  gen- 
eral service  of  another,  and,  nevertheless,  with 
respect  to  particular  work,  may  be  transferred, 
witb  his  own  cons^t  or  acquiescence,  to  the 
aeryice  ot  a  third  person,  so  that  he  becMiies 
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the  Berrant  of  that  person  with  all  the  l«|al 
consequences  ot-tha  new  relatiim." 

The  facts  and  conclusion  of  ttie  court  are 
K  accurately  reflected  In  tiie  third  beadnote 
to  the  case  'Of  niUaddpbla  ft  B.  O.  ft  I.  Cio. 
T.  Banle.  179  Fed.  00^  102  O.  O.  A.  618,  as 
to  Justify  the  adoption  of  that  headnote  as 
part  of  this  oidnlon,  wUdi  we  do.  Tlie 
headnote  reads  as  follows: 

"Where  defendant,  a  coal  dealer,  in  delivering 
coal  from  its  yards  to  customers,  hired  from 
another  dealer  a  team  and  a  driver  in  the  lat- 
ter's  general  employ,  paying  a  stipulated  ram 
per  hour  for  their  services,  and  having  fall  con- 
trol and  directitnl  of  the  work  and  the  method  of 
its  performance,  tbe  drirer,  while  engaged  in 
such  work,  was  a  servant  of  defraidant,  which 
was  liable  for  an  injury  to  a  third  person  caus- 
ed by  the  driver's  negligence  in  its  perform- 
ance." 

Tbe  doctrine  announced  in  the  Bsrrle  Case 
Is  also  fnlly  suEtalncd  in  1  Labatt,  Master 
and  Sertant  (2d  Ed.)  8§  GZ~67,  where  the  au- 
thor, in  referring  to  the  decislocs  in  which 
the  relationship  between  a  servant  who  by 
his  employer  Is  permitted  to  work  for  an- 
other person  Is  discussed,  approves  and 
adopts  the  language  of  Mr.  Chief  Justice 
Cockbum  In  Boarke  t.  WUte  Moss  Colliery 
Co.,  L.  R.  2  C.  P.  Dlv.  205,  namely : 

"  'When  one  person  lends  his  servant  to  an- 
other for  a  particalar  employment,  the  servant, 
for  anything  done  in  that  particalar  employ- 
ment, must  be  dealt  with  aa  the  servant  of  the 
man  to  whom  be  Is  lent,  although  he  remains 
the  general  snrvattt  d  the  person  who  lent 
him.'" 

^e  anthor  concludes : 

"In  other  words,  the  servant  of  A.  may,  for  a 
perticnlar  purpose  or  on  a  particalar  occasion, 
be  the  servant  of  B.,  though  he  continuea  to  be 
the  general  servant  of  A.  and  Is  paid  1^  him 

for  his  work." 

To  the  same  effect  Is  Scribner's  Case,  231 
Uaas.  132,  120  N.  E.  350. 

PlainttfTs  counsel  has  also  called  our  at- 
tention to  a  recent  article  in  89  Central  Law 
Journal,  pp.  97-103,  In  whidi  the  doctrine  is 
ebly  discussed,  and  where  a  number  of  cases 
are  cited  and  distinguished.  The  writer  of 
the  article  makes  it  quite  clear  that  the  doc- 
trine quoted  from  Labatt  is  the  one  that  is 
supported  by  the  best-considered  cases.  We 
desire  to  express  our  appreciation  to  counsel 
for  having  directed  our  attention  to  the  arti- 
cle while  tbe  case  remained  undisposed  of. 

Tbe  following  cases  also  fully  sustain  the 
eoQdnston  reached  in  the  Barrie  Case  from 
whidi  we  have  quoted:  Kolnltsky  v.  Mat- 
thews. 64  Misc.  Rep.  167,  118  N.  T.  Supp. 
866,  Weber  t.  Becker  (Sup.)  136  N.  Y.  Supp. 
119,  and  Glover  t.  Bicbardson  ft  Elmer  Co., 
M  Wash.  403,  lie  Pac.  861.  There  are  a 
number  of  cases  cited  in  the  foregoing  cases, 
where  the  same  residt  was  reached  under 


similar  clrcumstanceSr  to  wbich  we  need  not 

specially  refer. 

The  law  as  laid  down  in  the  foregoing  cases 
fully  Justifies  us  In  sustaining  the  ruling  of 
the  trial  court  In  denying  the  motion  of  the 
coal  company  for  a  nonsuit  Counsel  for  the 
coal  cranpany  has  however,  dted  and  relies 
upon  the  following,  among  other,  cases : 
DrlscoU  V.  Towle,  181  Mass.  416,  68  N.  B. 
922 ;  Foster  T.  Wadsworth-Howland  Co.,  IBS 
lU.  D14,  48  N.  EL  103;  Chicago,  etc.,  Co.  v. 
Campbell,  116  IlL  App.  S22;  Coben  v.  West- 
ern Mec.  Co.,  60  Misc.  Bep.  660.  99  N.  X. 
SuppL  C25;  Qnlnn  r.  Complete  Blea  Const 
Ga  (C.  a)  46  Fad.  006 ;  Joslln  t.  Orand  Rap- 
ids Ice  Oa,  SO  Miidu  16  N.  W.  887,  46 
Am.  Rep.  M;  EeUogg  t.  Church  Charity 
Foondatloii,  203  N.  Y.  191, 96  N.  IL  406,^88  L. 
B.  A.  (N.  8.)  481,  Ann.  Oas.  1913A,  888;  Asb 
T.  Centory  Lumber  Co.,  1S3  Iowa,  eS&,  183  N. 
W.  888,  88  Lb  B.  A.  (N.  8.)  978* 

While  all  of  the  fxaegxAx^  cases  have  fea- 
tures which  In  some  respects  are  similar  to 
thoseln  Uiecaseat  bar,  yet,  npon  a  dose  anal- 
ysis <Kt  tbe  oiseB,  It  will  be  found  that  tbe 
case  at  bar  In  many  respects  is  dlatingulsha- 
i)le  from  those  cases,  and  that  the  controlling 
features  of  this  case  are  like  those  In  the 
cases  we  have  quoted  from  above. 

Upon  the  whole  record  we  feel  constrained 
to  hold  that  the  district  court  did  not  err  In 
denying  the  motion  for  a  nonsuit,  and  that 
the  case  Is  not  one  where  we  can  say  as  a 
matter  of  law  that  the  coal  company  Is  not  re- 
sponsible for  the  n^llgent  acts  of  the  driver 
of  the  coal  wagon  in  leaving  it  in  the  condi- 
tion he  did  while  in  the  act  of  delivering  the 
coal  of  the  coal  company;  while,  upon  the 
other  hand,  under  the  law  as  laid  down  in 
the  cases  we  have  quoted  from,  when  applied 
to  the  facts,  the  Jury  could  well  find  that  the 
driver  of  the  wagon  was  the  agent  of  the 
coal  company,  and  that  It  Is  responsible  for 
his  negligence. 

Other  errors  assigned,  In  view  of  Ibe  rec- 
ord, are  not  such  as  require  special  consider- 
ation. 

For  the  reasons  stated  the  Judgment  should 
be,  and  it  accordingly  is,  affirmed,  with  costs 
to  plaintiff. 

CORFMAK,  C.  J.,  and  WB^B  and  TUUK- 
MAN,  JJ.,  concur. 

GIDEON,  J.  I  dissent  Probably  a  brief 
review  of  what  I  understand  the  facts  to  be, 
as  disclosed  by  the  record,  will  give  a  better 
understanding  of  my  views  respecting  the 
questions  presented  on  this  appeal. 

It  appears  that  the  Wasatch  Coal  Company 
was  condoctlng  a  retail  coal  business  at  Salt 
I*ake  City,  Utah.  At  the  time  of  the  allied 
accident  It  bad  no  teams  of  its  own  with 
which  TO  deliver  coal  to  its  customers.  The 
Ind^ndent  Ice  company  was  tbe  owner  of 
toims  and  wagons^  and  during  the  summer 
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monttiB  wfiB  engaged  in  selling  and  deliver- 
ing Ice.  In  the  fall  of  1917  a  contract  or 
agreement  was  made  between  the  coal  com- 
pany and  the  Ice  company  whereby  the  latter 
undertook,  for  an  agreed  Bum  per  ton,  to  de- 
liver coal  for  the  defendant  coal  company  to 
Its  various  customers  within  Salt  I^ake  City- 
The  arrangement  seems  to  have  been  that 
whenever  the  coal  company  desired  teams  It 
would  telephone  the  Ice  company,  and  there- 
upon the  ice  company  would  send  Its  teams, 
together  with  drivers  and  wagons,  except 
the  beds  or  boxes,  to  the  office  of  the  coal 
company,  where  the  driver  would  receive  di- 
rections as  to  the  time  of  delivery,  the 
amount  of  coal  to  be  delivered,  and  the  ad- 
dresses to  which  It  should  be  delivered.  If 
the  coal  was  delivered  C-  O.  P.,  the  drivers 
collected  the  money  and  returned  it  to  the 
coal  company.  When  the  coal  was  directed 
to  be  80  delivered,  and  the  customer  failed 
to  pay,  the  driver  would  return  the  coal  to 
the  yards  of  the  coal  company.  After  the 
day's  work  the  drivers  would  return  the 
teams  to  the  stables  of  the  Ice  company,  and 
would  take  the  teams  from  there  tbe  follow* 
Ing  day.  It  also  upDean  that  the  tee  omi- 
pany  employed  the  drivers,  paid  them  an 
agreed  compensation,  discharged  them  at  its 
pleasure,  and  that  the  coal  company  In  no 
way  directed  or  suggested  the  employment 
of  any  one  as  a  driver  other  then  if  any  par- 
ticular driver  was  objectionable  notice  was 
usually  given  to  the  Ice  company  of  that  fact 
and  some  other  driver  would  be  substituted. 
On  or  about  November  2,  1917,  one  of  the 
teams  of  the  ice  company  was  delivering  coal 
for  the  coal  company,  and,  as  directed  by  the 
manager  of  that  company,  attempted  to  de- 
liver a  load  of  coal  at  an  address  given  by 
said  company.  In  attempting  to  pass  from 
the  street  over  the  sidewallt  to  the  residence 
where  the  coal  was  to  be  delivered  the  wagon 
became  so  mired  in  the  dirt  that  the  team 
could  not  pull  it  over  the  walk.  Thereupon 
the  driver  unhitched  the  team,  left  the  wagon 
tongue  extending  partially  across  the  paved 
sidewalk,  placed  no  lights  or  guards  around 
it,  and  left  it  In  that  condition  overnight. 
In  the  early  morning  following  plaintiff  ran 
over  the  end  of  the  tongue,  and  was  thrown 
to  the  pavemmt,  and  received  the  Injuries 
complained  of.  No  officer  or  employ^  of  ei- 
ther company,  except  the  driver,  had  any 
knowledge  of  the  condition  in  wMch  the  load- 
ed wagon  had  been  left  until  the  following 
day. 

At  the  conclusion  of  plaintiff's  testimony 
the  court  granted  a  motion  for  nonsuit  made 
by  the  defendant  ice  company.  The  Jury  re- 
turned a  verdict  against  the  ooal  company. 
That  ccanpany  appeals.  It  failed,  however, 
to  serve  notice  of  appeal  upon  its  codefend- 
ant,  the  ice  company.  The  respondent, 
plaintiff  below,  now  moves  to  dismiss  the  ap- 
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peal,  and  urges  such  failure  to  serve  noticQ 
of  appeal  upon  the  Ice  company  as  groondB 
therefor.  That  motion;  In  my  judgment, 
should  be  granted. 

The  complaint  charges  the  defendants  joint- 
ly with  the  negligence  that  caused  the  in- 
jury. Both  defendants  denied  the  negligrace 
as  well  as  liability.  The  record  in  this  case 
clearly  shows  that  either  the  defendant  ice 
company  or  the  defendant  coal  company  Is 
responsible  for  the  negligence  that  caused  the 
injury.  Tliere  can,  in  my  Judgment,  be  no 
question  about  that  The  tongue  of  the  wag- 
on was  negligently  left  by  the  driver  so  as  to 
cause  Che  injur^'.  At  that  particular  time  tbe 
driver  sustained  such  relationship  to  either 
the  Ice  company  or  the  coal  company  as 
wonld  make  one  of  such  defendants  liaise 
for  his  negligent  acts.  There  is  nothing  In 
the  record  tending  to  show  that  both  defend- 
ants sustained  sucdi  relationship  to  tbe  driver 
as  to  make  than  both  ^ther  Individually  or 
Jcdntly  liable.  Admittedly  the  driver  was  hi 
the  general  onploy  of  the  Ice  company.  If  it 
shonld  be  detranlned  1^  this  court  that  tbe 
coal  company,  ax^elljant,  is  not  liable,  it 
would  indisputably  follow  that  the  ice  con- 
pany  would  be  anaweKibls  for  Uie  conse- 
quences of  the  dilTei'a  negligmt  act  Of 
course,  the  driver  would  be  personally  liaUe. 
The  defendant  ice  company  succeeded  in  con- 
vincing the  trial  court  that  It  was  not  liable. 
That  the  court  determined  as  a  legal  propo- 
sltioii  upon  granting  the  ice  company's  mo- 
tion for  mmsuit  Sndb  was  not  a  trial  or 
final  determination  upw  the  merits  of  the  Ice 
company's  liability.  Williams  v.  Nelson,  45 
Utah,  265,  146  Pac.  39.  Under  the  provisions 
of  Ck)mp.  Laws  Ctah  1917.  {  64S4,  the  plain- 
tiff could  within  the  time  ^cifled  hi  that 
section,  Institute  another  action  against  tbe 
ice  company  notwithstanding  the  granting  of 
the  nonsuit  In  this  action.  The  presumption 
is  always  Indulged,  and  rightly  so,  that  a 
Judgment  debtor  is  solvent  and  will  pay  any 
judgment  regularly  rendered  and  entered 
against  him.  The  affirmance  of  the  Judgment 
against  the  coal  company  and  the  payment  of 
the  same  would  be  a  complete  defense  to  any 
action  the  plaintiff  might  thereafter  prose- 
cute against  the  ice  company  for  the  allied 
negligent  act  Notwithstanding  the  ruling 
of  the  district  court  that  the  Ice  company  is 
not  liable,  and  notwithstanding  that  If  flils 
court  should  affirm  the  Judgment  agaJhist  the 
coal  company  and  that  Judgment  should  be 
paid,  as  the  Ice  company  has  a  right  to  as- 
sume that  It  will  be,  and  notwithstanding 
that  under  the  admitted  facts  In  this  case 
that  if  the  coal  company  is  not  liable  the  ice 
company  Is  and  can  be  subjected  to  a  new 
action,  the  majority  opinion  is  that  the  ice 
company  has  no  interest  in  tbe  appeal  and  is 
In  no  sense  an  adverse  par^.  Such  a  con- 
clusion, in  my  Judgment,  contraveoes  the 
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principle  <»■  role  ftDiumoced  by  this  court  In 
Grlffln  T.  S.  P.  Co.,  81  UtaH,  200,  87  Poc. 
1092,  wbera  the  court,  speafclng  Uuongh 
Chief  Juatioe  McCarty,  saya: 

"We  are  of  the  opinion,  and  ho  bold,  that  un- 
less it  BffirmatiTely  appears  from  the  record 
that  a  part?  to  an  action  would  not  be  injn- 
riously  affected  by  a  reversal  of  the  Cfise,  lucb 
part;  most  be  served  with  notice  In  case  an 
apimd  is  taken,  otherwise  this  court  can  ac- 
quire no  Jurisdiction  oT«r  tfao  action  except  Jbo 
dismtn  the  appeal,  and  Uiereby  affizm  the  judg- 
ment appealed  froin.** 

Id  LasKton  Lime  ft  Cement  Oo.  t.  Peery*  48 
Utah,  at  page  115,  150  Paa  at  page  60.  the 
test  for  the  determination  of  who  are  adTerae 
parties  Is  stated  by  Justloe  Frick  In  the  fol- 
lowing language : 

"This  court,  by  an  unbroken  line  of  decisions, 
has  held  that  all  tbe  parties  to  an  action  who 
may  be  adversely  affected  by  a  modification  or 
reversal  of  the  judsment  are  adverse  parties 
under  oar  statute,  and  must  be  made  parties  to 
tbe  appeal  ilthar  as  appellants  or  respondents.** 

Naturally  the  converse  of  that  proposition 
would  be  tme,  as  pointed  out  in  the  majority 
opinion  in  the  quotation  taken  from  48  Utah, 
at  page  112, 159  Pac.  40. 

The  facts  in  the  Griffin  Case,  supra,  were 
tliat  the  defendant  railroad  company  and  one 
Austin  were  jointly  charged  In  the  complaint 
with  the  negligence  that  caused  the  death  of 
plalntifTs  intestate.  Austin  was  served  with 
sommona,  but  failed  to  plead  or  further  ap- 
pear in  the  action,  and  default  was  entered 
against  him.  The  railroad  company  answer- 
ed, and  a  general  verdict  was  returned  by 
the  jury  against  both  defendants.  The  rail- 
road company  appealed,  but  failed  to  serve 
notice  opon  Its  codefendant  This  court  dis- 
oiissed  tbe  appeal,  and  assigned  as  one  of  the 
reasMis  for  so  dc^ng  that  a  reversal  might 
iojnriously  affect  Austin,  and  this  court  could 
not  induge  the  presumption  that  it  would 
Dot  In  the  present  case  both  defendants  are 
Jointly  charged  with  the  commission  of  the 
negligent  act.  During  the  trial  the  ice  com- 
pany had  Judgment  In  its  favor  by  tbe  court 
granting  its  motion  for  nonsuit  I  confess 
my  InaUUty  to  fMlow  tbe  reasoning  whereby 
the  concliulon  ia  reached  that  one  defendant 
Jointly  charged  with  another,  but  who  has 
Jn^ment  entered  against  him,  Is  any  more 
an  Interested  or  a  necessary  party  than  one 
who  la  also  Jcdntly  chai^d  with  another  with 
the  negligent  act  in  question,  but  who  Is  suc- 
cessful  in  having  a  Judgment  entered  and 
rendered  in  his  favor,  or  that  the  latter 
tbereby  ceases  to  be  an  adverse  party  to  an 
appeal  from  the  Judgment  Especially  docs 
that  reasoning  to  me  seem  fallacious  in  view 
of  the  fact  that  under  the  provisions  of  our 
Code,  and  under  the  admitted  facts  in  this 
ncord,  au^  aaccessful  defendant  would  be 


liable  to  be  sued  in  a  new  actI<Hi  for  the  same 
negligent  act  In  my  Judgmrat  the  latter  la 
an  adverse  party,  and  is  interested  in  having 
the  Judgment  of  the  4ower  court  a^rmed. 
Such,  in  fact,  was  the  holding  of  tbe  Su- 
preme Court  of  Oklahoma  under  a  statute 
similar  to  ours,  in  Humphrey  et  al.  t.  Hunt, 
9  Okl.  196,  60  Pac.  971.  In  that  case  Maggie 
Hunt  brought  action  Against  Lewis  Hum- 
phrey and  eight  others,  Including  one  Fred 
Belt  to  recover  damages  for  the  death  of  her 
husband.  At  the  trial  a  verdict  was  had  and 
Judgment  entered  against  six  of  the  defend- 
ants, and  a  verdict  and  judgment  in  favor  of 
Belt  and  against  plaintiff.  The  defendants 
against  whom  Judgment  had  be«i  entered 
aroealed,  hut  did  not  serve  notice  of  appeal 
upon  Belt  The  appeal  was  dismissed  on  the 
ground  that  appellants  had  failed  to  serve 
notice  upon  all  the  adverse  parties,  p^fae 
court  asaigns  as  a  reason  for  anclh  nulng 
that  Belt  waa  entitled  to  be  made  a  party  so 
that  he  could  present  to  the  app^te  court 
any  naaona  be  mi^t  have  why  tbe  judgment 
should  be  affirmed.  No  sound  reason,  in  my 
judgment  is  given  in  the  prevailing  opinion, 
nor  in  the  authorities  cited  therein,  why  the  ■ 
omclaslon  of  the  Oklahoma  court  sliould  not 
be  controlling  here. 

A  like  ruling  was  made  by  the  Supreme 
Court  of  California  In  Bullock  v.  Taylor,  112 
Cal.  147,  44  Pac.  457.  True,  that  action  was 
for  breach  of  contract  against  three  defend- 
ants claimed  to  ha ve~  executed  Qie  contract 
as  partners.  Nonsuit  was  granted  as  to  two 
of  the  defendants  and  Judgment  -was  against 
the  other.  The  defendant  against  whom 
Judgment  was  rendered  served  notice  of  ap- 
peal on  the  plaintiff  only.  On  the  appeal  one 
of  the  errors  assigned  was  the  granting  of 
the  motion  for  nonsuit  of  appellant's  code- 
fendanta  The  appellate  court  dismissed  the 
appeal,  holding  that  Jurisdiction  had  not  been 
acquired,  and  that  the  defendants  who  had 
been  taken  out  of  the  case  by  granting  the 
nonsuit  would  be  adversely  affected  by  a  re- 
versal of  the  Judgment  I  can  aee  no  differ- 
ence In  principle  between  an  action  of  that 
character  and  the  one  now  under  conddera-' 
tlon. 

In  tbe  presmt  case  tbe  appellant^s  third'  as- 
signment of  error  la  as  follows : 

'yrhe  court  erred  in  granting  tbe  motirai  of  the 
defmdant  Indeiwndent  Ice  Company  for  a  non- 
suit for  the  reason  that  tbe  evidence  shows 
that  as  between  tbe  defendants  Independent  Ice 
Company  and  the  Wasatcb  Coal  Company,  the 
teamster,  Ed.  Wcsler,  at  the  time  of  the  acci- 
dent complained  of,  was  the  servant  or  agent 
of  the  said  Independent  Ice  Company  and  not 
of  the  Wasatch  Coal  Company;  and  for  the 
further  reason  that  if  there  was  any  conflict  In 
the  evidence  as  to  whether  said  teamster  was 
at  the  time  of  the  accident  the  servant  or  agent 
of  either  of  said  defendants,  that  question  should 
have  been  submitted  to  the  jury." 
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If  there  ever  was  any  question  as  to  the 
Indepeodent  Ice  Company  being  an  adverse 
party,  the  forgoing  asslgnnleat .  would  seem 
to  be  sufficient  answef  to  the  contention.  At 
least  It  is  concIuBlve  that  the  appellant  con- 
sidered that  the  court  erred  In  granting  the 
Ice  company's  motion  for  nonsuit,  and  he  as- 
signs it  as  a  proper  subject  for  review  by  this 
court 

It  Is  Insisted  that  the  Ice  company  is  In  no 
worse  condition  by  a  reversal  of  ttils  judg- 
ment than  It  would  have  been  if  it  had  never 
been  made  a  party  to  Uie  actioD.  Granting 
that  fb&t  may  be  true,  nevertheless  ttie  Ice 
company  was  made  a  party,  and  as'  mxtti  I 
think  is  entitled  to  have  Its  rigfhts  deter- 
mined, if  possible.  In  thlfl  Bolt^  and  not  be 
liarrasaed  by  new  proceedings.  It  la  the  ad- 
mitted policy  and  fbe  duty  o£  the  coarts  to 
BO  determine  the  rights  of  parties  brought 
into  lltlgatito  as  to  avoid  the  ezponse  and  de- 
lay of  numerous  actions. 

I  am  making  no  defense  or  argument  in 
support  of  the  ruling  or  principal  announced 
In  the  Grlffln  Case,  nor  of  the  statute  upon 
which  that  rule  Is  predlfcated.  The  Constitu- 
tion of  this  state  guarantees  the  right  of  ap- 
peal to  this  court  from  judgment  of  the  dis- 
trict courts  to  all  litigants,  and  the  Legisla- 
ture might  wtil  have,  In  my  Judgment,  in 
prescribing  the  method  at  exercising  that  con- 
stitutional right,  made  such  provision  that, 
when  a  party  appealing  has  neglected  to 
ser\'e  all  adverse  parties,  such  adverse  par- 
ties could  thereafter,  by  order  of  court,  he 
brou^t  into  this  court,  upon  it  being  made 
to  appear  thaf  such  parties  are  necessary  to 
the  jurisdiction  of  this  court  But  so  long  as 
the  rule  or  principle  announced  in  the  OrlflBn 
Case  Is  to  stand  as  ttxe  ratablished  law  or 
rule  of  procedure  In  that  class  oi  cases,  I  see 
no  reason  why  a  different  rule  should  be  laid 
down  in  cases  like  the  one  under  considera- 
tion. In  my  judgment,  there  Is  no  difference 
in  principle; 

I  think  the  motion  to  dismiss  the  appeal 
should  be  granted. 

Passing  now  to  a  consideration  of  tin  mer- 
its of  the  case.  I  am  unable  to  concur  in 
the.  affirmance  of  the  judgment  Accepting 
the  general  principle  expressed  in  the  quota- 
tion from  212  V.  S.  in  the  prevailing  opinion 
as  the  true  rule  to  govern  in  determining  when 
one  who  is  in  the  general  employment  of  an- 
other may,  by  arrangement  made  between 
such  employer  and  a  third  person,  cease  to  be 
the. employe  of  the  general  employer  and  for 
the  time  being  become  the  servant  of  the 
third  person,  I  cannot,  in  the  application  of 
that  principle  to  the  facts  in  the  Instant  case, 
concur  in  the  contusions  reached.  In  the  ap- 
plication of  that  general  principle  announced 
In  the  case  referred  to,  after  discussing  the 
test  for  determining  whether  the  relation- 
dilp  of  master  and  servant  existed  between 


the  servant  and  the  general  employer^  or  be- 
tween the  servant  and  the  one  to  whom  be 
had  been  let  or  hired  at  the  time  of  the  in- 
jury, the  Supreme  Court  of  the  United  States 
concluded  the  discussion  thus : 

"To  determine  whether  a  given  Case  falls 
within  the  one  class  or  the  other,  we  mtuit  in- 
quire whose  is  the  work  b^g  performed,  a 
question  which  is  usually  answered  by  ascer- 
taining who  has  the  power  to  control  and  direct 
the  servants  in  the  performance  of  their  work. 
Here  we  mai>t  carefully  distingniah  between  au- 
thoritative directi<m  and  control,  and  mere  buk- 
gestion  as  to  details  or  the  necessary  co-opera- 
tion, where  the  work  furnished  is  part  of  a 
larger  undertaking." 

The  facts  in  that  case  were  that  the  plain- 
tifl  was  employed  by  a  master  stevedore, 
who  was  under  contract  to  load  a  ship  be- 
longing to  the  defendant  with  olL  The  plain- 
tiff was  working  within  the  hold  of  the  slilp, 
where  he  ^as  injured  without  fault  on  his 
part  by  being  struck  by  a  draft  or  load  of 
cases  containing  oil  which  was  unexpected- 
ly lowered  Into  the  hold.  The  motive  power 
was  furnished  by  a  steam  winch  or  drum, 
and  the  hoisting  and  lowering  were  accom- 
plished by  means  of  a  tackle,  guy  rope,  and 
hoisting  rope.  The  tackle  and  ropes  were 
furnished  and  rigged  the  stevedore,  and 
the  winch  and  drum  were  owned  by  the  de- 
fendant and  placed  on  its  dock,  some  00  feet 
distant  from  the  hatch.  AU  the  wwk  of  load- 
ing was  done  by  the  employes  uf  the  steve- 
dore, except  the  operation  of  the  winch, 
which  was  done  by  a  wlnctunan  In  the  gen- 
eral onploy  of  the  defendant  It  appears 
that  the  operator  of  the  vlncb  received  rig- 
nals  from  the  employte  ot  the  stevedore  whm 
when  to  raise  and  lower  the  tanks  containing 
oil,  and  that  he  neglected  to  observe  or  fol- 
low such  signals,  thereby  lowering  the  tanks 
out  of  time  and  cau^ng  the  Injury.  Apply- 
ing the  general  principle  stated  In  the  quota- 
ti<Hi  to  the  facts  of  that  case,  the  Supreme 
Court  determined  that  such  facts  did  not 
warrant  the  conclusion  that  the  relationship 
of  master  and  servant  did  not  exist;  between 
the  defendant  and  the  operator  of  the  winch. 
It  is  pointed  out  that  the  winchman  was  un- 
der the  general  employment  of  the  defend- 
ant, who  selected  him,  paid  his  wages,  and 
had  the  right  to  discharge  him  for  incompe- 
tency, misconduct,  or  for  any  other  reason ; 
that  before  such  legal  relationship  of  master 
and  servant  could  be  terminated,  It  was  nec- 
essary that  a  new  like  relationship  be  created 
between  the  winchman  and  the  stevedore. 

The  facts  presented  by  the  record  In  the 
case  at  bar,  as  I  view  them,  show  that  the 
driver,  at  the  particular  time  of  leaving  the 
tongue  of  the  wagon  so  as  to  cause  the  in- 
jury, was  doing  the  work  of  the  Ice  cmnpany. 
It  will  be  remembered  that  the  contract  be- 
tween the  ice  company  and  the  coal  company 
was  that  the  ice  company  rihonld  d^ver  coal 
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wltb  Its  teenw  and  wagons  at  an  i^reed 
price.  Of  necessity,  in  tbe  perfornisnce  of 
that  work,  the  amonnt  of  coal,  as  well  as 
where  and  to  wbom  it  should  be  delivered, 
mast  be  determined  and  directed  by  the  offi- 
cers of  the  coal  company,  otherwise  tbe  Ice 
company  wauld  hav6  no  information  or  direc- 
tion how  to  carry  out  and  complete  its  part 
of  the  contract  The  aethod  or  manner  of 
ddirery  seemB  to  bave  hum  under  ttie  control 
of  the.  Ice  company  or  tts  emplc^te. 

The  Supreme  Court  of  MassacbuBetts,  In 
DrlBColl  T.  Towle,  181  Mass.  at  page  419,  63 
N.  E.  at  page  923.  in  considering  a  case  wliere 
tbe  facts  are  almost  identical  with  tba  facts 
bere,  and  in  dlacosslng  this  particular  qnefr- 
tfon  said: 

"In  case  like  the  present  there  is  a  general 
consensus  of  anttiority  that,  although  a  driver 
miy  be  ordered  by  those  who  have  dealt  with 
bis  master  to  go  to  this  place  or  that,  to  take 
thiB  or  tliat  burden,  to  bnrry  or  to  take  his 
time,  nevertheless  in  respect  to  tiie  manner  of  bis 
driving  and  the  control  of  bis  horse  he  remains 
subject  to  ne  orders  bat  those  of  the  man  who 
pays  him.  Therefore  be  can  make  no  one  else 
liable  if  he,  negligently  runs  a  person  down  in 
the  street" 

There  is  nothing  In  the  record  to  show  that 
the  ofBcaa  of  tbe  coal  company  in  any  way 
controlled,  directed,  or  snggesfeed  to  the  driv- 
er employed  by  tbe  Ice  company  the  method 
to  be  employed  in  delivering  tbe  cool,  or  bow 
or  in  what  manner  the  premises  of  the  p»son 
to  wbom  the  coal  was  to  be  delivered  should 
be  entered. 

The  g«ieral  principle  quoted  from  fhe  Su- 
preme Court  of  the  United  States  ia  made  tbe 
bssis  of  practically  all  decisions  rendered  by 
the  courts  of  ttds  country  since  its  announce- 
ment the  application  of  ttiat  general 
principle  I  have  found  no  authority,  where 
tbe  facta  are  similar  to  tbe  Acts  here,  where 
it  has  been  held  that  the  driver  or  tbe  party 
causing  tbe  injury  was  tbe  employ^  of  the 
oqe  to  whom  he  was  let  or  blred,  unless  It 
be  tbe  case  of  Philadelphia  ft  R.  Coal  &  Iron 
Co.  V.  Barrie,  ITO  Fed.  50,  102  a  C.  A.  618. 
Circuit  Judge  Sanborn,  In  a  concurring  opln- 
lOD  In  that  case,  said: 

"Tbe  question  in  this  case  is  whether  tbe 
Coal  &,  Iron  Compan?  or  Martin  was  the  mas- 
ter of  tbe  driver,  McQuistran,  in  the  letter's 
performance  of  the  spedBc  act  of  protecting 
pedestrians  from  stepping  Into  the  coal  hole  in 
the  sidewalk  while  he  was  unloading  the  coal 
into  it.  When  a  master  who  has  and  exercises 
the  power  to'  hire  and  discharge  bis  Bervant 
lets  him  and  a  team  to  a  hirer,  to  go  where  and 
do  such  known  work  as  the  hirer  directs,  the 
I'^fcal  presumption  is  that,  although  the  hirer 
<ilr(>cts  tbe  servant  where  to  go  and  what  to 
arrj  or  honl  or  do,  the  driver  still  remains 
»»bj<>ct  to  the  control*  of  bis  general  employer 
in  the  method  of  bis  performance  of  the  work 
to  which  the  hir«>r  assijms  him,  and  the  hirer 
in  not  liable,  in  tbe  absence  of  an  agreement  to 
the  contrary,  for  the  negligence  of  the  servant 


in  the  method  or  manner  of  his  performance  of 
his  service."   (Citing  nameroos  cases.) 

Judge  Sanborn,  however,  concurred  In  the 
order  holding  the  defendant  liable  on  tbe 
ground  tbat  the  defendant's  local  manager 
testified  as  follows: 

"Q.  And  the  method  of  delivery  Is  under  your 
orders?  A.  Yes,  sir.  Q.  Place,  the  time,  the 
amount,  and  all,  is  under  your  orders?  A.  I 
hf^ve  said  so  two  or  three  times." 

Aa  I  have  pointed  out,  there  ia  noChlng  In 
ae  record  tmding  to  indicate  that  tbe  meth- 
od of  deUvering  the  coal  in  tbe  case  now  un- 
der consideration  vrae  under  the  control  of 
tbe  coal  company.  TO  that  extent,  at  least, 
tbe  facts  bere  differ  from  the  Acta  In  the 
case  reporied  In  17B  Fed.  Then  la  practical- 
ly no  dispute  aa  to  what  the  facts  are  in  this 
ease.  Tbere  waa,  Qierefore,  no  question  to 
be  ratmdtted  to  the  Jury,  as  some  of  the  ca») 
es  h(dd  should  be  done,  as  to  whose  employ^ 
the  driver  waa  at  tbe  time  of  the  negligent 
act  committed  by  bim.  It  thus  became  a 
question  of  lav,  under  tbe  admitted  or  prov- 
en facts,  fbr  t^  court  to  determine  whose 
servant  tbe  driver  waa  at  that  particular 
time.  Hie  following  cases,  in  my  Judgment, 
support  what  I  here  contend  for :  Foster  v. 
Wadswortb-Howland  Co.,  168  111.  514,  48  N. 
B.  163;  Qnlnn  v.  Complete  Elee  Const.  Co. 
(C.  O.)  46  Fed.  506 ;  Kellogg  v.  Ch-nreb  Char- 
ity Foundation,  203  N.  Y.  101,  06  N,  B.  406, 
38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas.  1013A,  883; 
Burns  v.  Michigan  Paint  Co.,  162  Mich.  613, 
116  N.  W.  182,  16  L.  R.  A.  (N.  S.)  816;  Singer 
r.  McDermott,  80  Misc.  Rep.  738,  62  N.  Y. 
Supp.  1086.  See,  also,  1  Labatt,  Mast  & 
Serv.  (2d  Ed.)  S  54. 

A  careful  consideration  of  the  facts  of  this 
case  and  the  application  of  the  law  thereto, 
as  I  understand  the  law,  convinces  me  that 
at  the  time  of  the  act  complained  of  the  driv- 
er was  tbe  servant  of  the  Ice  company,  and 
that  therefore  the  coal  company  should  not 
be  held  liable  In  this  case. 

For  the  foregoing  reasons  I  dissent  from 
the  affirmance  of  the  judgment,  unless  such 
affirmance  shall  be  based  upon  the  dismissal 
of  tbe  appeaL 

On  AppUcatlcm  tta  Rehearing. 

FRICK,  J.  Counsel  for  appeUant  has  filed 
a  petition  for  a  rehearing.  He  does  not  con- 
tend that  we  have  overlooked  or  omitted 
anything,  but  he  most  urgently  insists  tbat 
our  conclusion  la  contrary  to  law.  When 
court  and  counsel  disagree  respecting  the  law 
that  controls  a  case,  counsel,  as  a  matter  of 
course,  always  Insist  tbat  their  views  should 
have  prevailed.  For  that  reason,  if  for  no 
other,  jiotblng  is  ordinarily  gained  by  a  r^ 
consideration  of  the  legal  propositions  al- 
ready decided.  In  this  Instance,  however, 
counsel  In  his  petition  for  a  rehearing  vigor- 
ously Insists  tbat  the  cases  we  have  cited  In 
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support  of  our  conclusion  are  not  applicable  to 
tbe  facts  of  this  case.  We  doubt  not  counsel 
for  appellant  has  convinced  himself  that  such 
Is  the  case,  and  Is  therefore  Justified  in  mak- 
ing the  assertion.  The  majority  of  the  conrtt 
however,  is  unable  to  arrive  at  such  a  con- 
clusion. Without  attempting  to  restate  the 
facts,  it  must  suffice  to  say  that  there  Is  and 
^can  be  no  doubt  whatever  that  the  driver  of 
the  coal  wagon  In  delivering  the  coal  was 
under  the  sole  direction  and  control  of  the 
coal  company.  He  took  the  team  and  run- 
ning gears  of  a  wagon  belonging  to  the  Ice 
company  to  the  coal  yard  of  the  coal  company 
for  the  express  purpose  of  delivering  the  coal 
to  such  places  and  to  such  persons  as  he 
might  be  directed  by  the  latter  company.  If 
that  company  dirked  the  driver  to  deliver 
coal  to  A.,  the  ice  company  had  no  authority 
or  power  to  direct  him  to  deliver  the  coal  to 
B.,  or  to  C.  or  to  any  one  else.  In  delivering 
the  load  of  cbal  in  question  the  driver  was 
therefore  under  the  Immediate  control  and 
direction  of  the  coal  company,  precisely  the 
same  as  though  he  had  been  originally  em- 
ployed by  It  for  that  purpose.  For  the  pur- 
pose of  that  transaction  the  drivo-  was  the 
agent  and  employ^  of  the  coal  company,  al- 
though in  fact  and  In  law  he  may  have  re- 
mained the  general  so-vant  of  the  ice  com- 
pany. The  test  respecting  responsibility  Is, 
by  which  «ompany  was  he  employed  and  for 
which  one  was  he  acting  In  delivering  the 
coal  in  question?  Manifestly,  for  that  pur- 
pose, he  was  employed  by,  and  was  acting  for, 
the  coal  company,  and  not  for  the  ice  com- 
pany, ^at  being  so,  the  coal  company,  and 
not  the  ice  company,  must  be  b^d  responsible 
for  his  negligent  act  which  caused  the  Injury. 
Sudi  Is  clearly  the  efTect  of  the  dedsions  we 
have  dted  in  the  opinion.  We  are  still  clear- 
ly of  the  opinion  that  our  former  conclusion 
Is  right,  and  It  Is  therefore  adhered  to. 
The  petition  for  a  rehearing  Is  denied. 

CORFMAN,  O.  J.,  and  WBBEB  and 
THUBlf AN,  JJ^  ooncur. 


BAOLIN  V.  BABL-BAGLB  BCININO  CO. 
et  at    (No.  3348.) 

(Supreme  Court  of  Utah.    June  30,  1919.  On 
Application  for  R^earhig,  Oct  11, 19X9.) 

1.  CORFORATIOMS  4S»118  —  AaSiaNMBlTT  07 
CEBTIFICAZB  TO  BBOKEB  FOB  SALE  CABBIEB 
TITLE. 

Where  the  holder  of  a  certificate  of  corpora- 
tion stock  which  was  hold  under  a  pool  agree- 
ment, after  expiration  of  the  period  of  the  pool, 
assigned  the  certificate,  held  that,  though  the 
assignment  was  to  a  broker  for  the  purpose  of 
enabling  him  to  sell  the  shares  and  was  without 
consideration,  it  passed  to  him  the  Icsal  title. 


2.  GOBFOBATIONS    ^>133  —  ON  ABBIOinfXIlT 

or  STOCK  Assiami:  mat  oohpkx.  xbsuahcb 

OF  CEBTIFECATE. 

Though  an  assignment  of  corporate  tboA 
by  an  instrument  which  passed  the  legsl  title 
was  without  consideration  and  for  the  pDrpose 
of  enabling  the  assignee  to  sell  the  stock,  he 
may  sue  the  corporation  for  refusing  to  issue 
certificates,  he  being  for  the  puiifpose  of  the 
action  the  real  party  in  interest,  within  Comp. 
Laws  1917,  I  6195,  tbe  assignmait  protcctinK 
the  corporation  from  farther  action  by  tbe  true 
owner.i 

3.  CoBPOKATiONS  <8=>133— Whkthir  bkfusal 

TO  ISSUE   IfEW    CEBTIFIOATES  TO  ABBIONEB 

coNSTmmts  ookvbbsioh. 
The  refusal  of  a  corporation  to  issue  stodt 
certificates  to  one  entitled  thereto  may  or  may 
not  constitute  conversion,  depending  niwn  tbe 
cltaracter  of  the  excuse  the  oofporation  bss  for 
not  issuing  the  stock.' 

4.  CoBPOBATions  <8=»140 — Whether  auiLrr 

OF  CONTEBSION  IH  BCTUSIHO  TO  ISSUE  CEK- 
TmOATB  FOB  JTJBT. 

Whether  a  corporation  was  guflty  <rf  eon- 
version  In  refusing  to  issue  stoc^  to  one  entitled 
thereto,  held,  under  the  evidence,  for  the  Jury. 

6.  Evidence  ^9323(4)  —  RxpoBiis  of  cubb 

TBANaACnoNS  IN   COBFOBATE  STOCK  BBAB- 
BAT. 

In  an  action  against  a  mining  corporation 
for  refusing  to  issue  stock  certificates  to  one  en- 
titled thereto,  reports  of  curb  transactions  in 
such  stock  held  hearsay,  in  the  absence  of  any 
information  as  to  tbe  manner  in  which  the  re- 
ports were  made  up,  and  hence  the  admission  <d 
such  evidence  on  tiia  Issue  ot  damages  was  er- 
ror. 

On  Application  for  Hehearing. 

6.  CoBPOBATions  «=s>133— Rbfusax.  to  issue 

STOCK  TO  A88IONEE  AtTTaOBlbES  XT  LEAST 
NOMINAL  DAMAQE&  . 

The  fact  that  a  corporation  converted  stock 
by  refusing  to  issue  the  same  to  one  entitled 
thereto  is  sufficient  to  sustain  an  award  of  at 
least  nondnal  damagsa  In  favor  of  th»  bojored 
party. 

7.  Appeal  and  sbbob  «=»719{9)  —  Inbitffi- 

CIENOT  of  evidence  NOT  ABSIONED  AS  EBBOB 
NOT  BEVIEWABLB. 

In  an  action  against  a  corporation  for  dam- 
ages for  refusal  to  issue  certificates  of  stock  to 
one  entitled  thereto,  where  the  corpwation,  on 
appeal  from  an  adverse  judgment,  did  not  aaDgn 
the  insufficiency  of  tbe  evidence  <i£  danugeib 
that  question  cannot  be  considered. 

8.  Appeal  and  eebob  «=>748(2)  —  Amend* 

KENT  TO  ASaiONlCKNTS  OF  KBBOB  ON  HOTION 
FOB  BBHBABING  DENIED. 

Where  respondent's  brief  stated  that  th« 
appellant  corporation,  whidi  had  wrongfully  re- 

^Wlnei  V.  R.  R.  Co.,  9  Utab,  228,  U  Pac.  1043; 
Prlti  T.  Westem  Union  T.  Co.,  S5  Utah,  263,  71 
Pbc.  209;  Anderson  t.  YoBmlte  H.  Co.,  9  Utah,  410; 
35  Pac  602:  Culmer  t.  Oltft,  U  UUb,  388,  47  Pub 
86;  Mundt  v.  Comm.  Bank,  IS  Utah,  W,  M  Pao. 
4M,  136  Am.  St  Rep.  1023. 

*  Corar  ▼.  PMrr  Irr.  Co..  GO  UUb.  70,  US  Pac  sn. 


^saTor  atber  caaea  aea  same  topic  and  KET-NUUBBR  In  all  Ker-NumbereA  Dlcaats  and  Indezw 


Digitized  by 


Google 


Utftb) 

fused  to  imte  certlflcates  of  stock  to  respondent, , 
hail  not  assigned  aa  error  the  inauffldenc;  of  tbe  | 
evidence  of  damages,  held  that,  on  motion  for  I 
rrhearing,  the  appellant  corporation  was  not  en- 
titled to  have  granted  its  application  for  leave 
to  then  amend  Its  assignment  of.  errors,  so  as 
tn  include  an  assignment  of  error  as  to  flie  in- 
■uffideney  of  eridenee.* 

Appeal  from  Dtatrlct  Gonrt,  Salt  Lake 
County;  P.  O.  Evans,  Judge. 

Action  "by  George  Baglln  against  tbe  Earl- 
Eagle  Mining  Company  and  others.  From 
a  jadgment  for  plaintiff,  the  named  defend- 
ant appeals.  Reversed. 

Marloneaux  ■&  Beck  and  George  G.  Arm- 
strong, both  of  Salt  Lake  City,  and  A.  J. 
Brans,  of  Lebl,  for  appellant 

Dana  T.  Smith,  of  Los  Angeles,  CaL,  and 
Fred  O.  lioofbourow  and  George  J.  Constan- 
tino both  of  Salt  Lake  City,  tax  respondoit 

THURMAN,  J.  This  Is  an  action  to  re- 
cover the  value  of  10,000  shares  of  tbe  cap- 
ital stock  of  the  defendant  mining  company 
which  plaintiff  alleges  defendants  wrongfully 
converted  to  their  own  use. 

Hie  complaint.  In  substance,  alleges  that 
plaintiff  Is  the  owner  of  said  shares  of  stock 
b7  purchase  from  one  R.  B.  Campbell  on  the 
1st  day  of  May,  1017,  and  that  plaintiff  at 
all  times  thereafter  was  entitled'  to  have 
said  shares  issued  to  him  by  the  defendant 
company;  that  plaintlfl  on  the  said  Ist 
day  of  May,  1917,  and  thereafter  on  the  12th 
day  of  the  same  month,  donanded  of  said ! 
defendant  company  ttiat  It  issue  to  him  said 
sbares  of  stock,  which  said  company  refused 
and  ever  since  has  refused  to  do ;  that  on  the 
15th  day  of  May,  1017,  the  Individual  defend- 
ants, who  constituted  the  board  of  directors 
of  the  def«idant  company,  by  resolution  di- 
rected the  president  and  semtary  of  said 
company  not  to  Issue  said  tdiares  of  stock  to 
plaintiff;  that  the  defmdants  were  then  In 
possession  of  said  stocA:,  and  by  the  resoln- 

■Bean  v.  Falrbaaks,  «S  Ct^b.  SIS.  161  Pu.  138: 
Ogdea  Valler  T.  A  R.  Co.  v.  I^wis,  U  Utab,  183, 
IS  Pac  887 :  Harrleon  t.  Harker,  44  Utab,  S41.  142 
Pw.  71$:  Swanson  t.  Bimi,  61  Utab,  — ,  170  Pac 
TM;  Matts  T.  Taylor,  a  Utab,  1E2,  OS  Pac  807; 
Center  t.  Oonglomerata  Mtg.  Co..  S3  Utab,  166, 
04  Pac.  362:  Waaatcb  Irr.  Co.  v.  Fulton,  S  UUb, 
4«.  06  Pac  105:  Van  Pelt  v.  Park,  18  tftab,  141. 
S6  Pac  ULi  O.  8.  L.  T.  RusMll,  S7  Utab.  467.  TO  Pac 
SIB:  Boats  T.  JS.  P.  IE  Utab,  2S0,  M  Pac  097;  Hor- 
rlnan  Xrr.  Oo.  v.  K«el,  S6  Utab,  06,  OO  Pac  710; 
Jnikliu  Mammotb  Hln.  Co.,  M  Utab,  613.  68  Pac. 
84&:  First  Nat.  Bank  t.  Brovn.  20  UUn.  86,  67 
Pac  877:  Fraaoe  v.  8.  li.  A  a  Br..  81  Utab,  SOS, 
SB  Pac  1:  Firman  v.  Batsman,  S  Dtab,  168;  Stat* 
T.  Canpben.  SB  VUb.  tO.  71  Pac.  B2»:  a  P.  X<.  A. 
A  S.  R.  R.  T.  Board  of  BducatloDt  SO  Utab,  IS, 
19  Pac  ttS :  Blue  CnA  L.  A  !<.  Co.  T.  Anderson, 
SS  Utah.  6t.  00  Pac  444;  Horria  t.  Salt  Laka  City, 
SB  Utali,  474,  Itl  Pac  ITS;  Born  t.  BUlmU,  SO  Utab, 
STT.  117  Pac.  876;  Vanee  t.  Heath.  42  Utah.  148.  UO 
Pae.  tK;  Oonnell  t.  O.  B.  L.  R.  R.,  61  UUb,  — ,  168 
Pac  337  f  Hountaln  X^fl  H.  Co.  v.  Mldwar  Irr. 
Co..  47  Ut&b.  m,  161  Pac  B84;  Bgeluod  v.  Fajrter, 

51  Utab.   .  ITS  Pac  SlS;   Holt  v.  Qreat  Eaatera 

CMoalty  CO..  61  Vtab.  — ,  ITS  Pac  1168. 


191 

r  tlon  aforesaid  converted  the  same  to  their 
I  own  use,  to  plaintiff's  damage  In  the  sum  of 
$3,000,  tbe  value  of  the  said  stock. 

Defendants,  for  want  of  information  suffi- 
dept  to  form  a  belief,  deny  that  plaintiff  is 
the  owner  of  the  stock,  or  that  he  purchased 
the  same  from  Campbell,  or  that  plaintiff  Is 
entitled  to  Its  possesslou,  or  that  defendants 
converted  the  same,  or  that  the  stock  la  of 
the  value  ot  $3,000,  or  that  plaintiff  sus- 
tained damages  hi  said  sum  or  at  all. 

Further  answering,  defendants,  tn  sub* 
stance,  all^  that  In  1916  all  of  the  stock- 
holders of  defendant  company  entered  l&to 
an  agreement  with  one  Qeorge  B.  Hemidilll, 
whereby  they  gave  him  the  right  to  purchase 
400,000  shares  of  the  capital  stock  of  said 
company,  to  be  delivered  to  him  from  time 
to  time  at  a  certain  specified  price,  and  said 
contract  was  to  continue  In  ^ect  until  the 
voidors  should  terminate  the  same  upon  15 
days'  previous  notice  In  writing,  which  con- 
tract. It  is  alleged.  Is  still  In  full  force  and 
effect;  that  at  the  time  of  said  agreement 
one  Fred  Alklre  was  a  atHskbolder  In  said 
company  and  was  one  of  the  parties  to  said 
contract;  that  at  the  time  making  said 
contract  said  Alklre,  said  HemphlU,  and 
others  entered  Into  an  agreement  that  none 
of  said  stock  should  be  sold,  bargained,  or 
otherwise  disposed  of  before  May  1,  1017, 
or  as  long  as  said  contract  with  Hemphill 
should  remain  in  force,  and  until  90  days 
thereafter;  that  at  the  time  of  said  agree- 
ment said  Alklre  was  the  owner  of  10,000 
I  shares  of  the  stock  of  said  company,  and  that 
said  stock  is  the  same  stock  Qiat  Is  now 
claimed  by  the  plaintiff.  It  la  then  alleged, 
in  substance,  that  after  the  making  of  said 
agreement  Alklre  transferred  bis  stock  to 
said  B.  £.  Campbell;  but  defendants,  upon 
Information  and  belief,  allege  that  the  same 
was  transferred  by  Alklre  for  the  use  and 
beueflt  ot  himself.  It  is  then  alleged  that 
their  reason  for  refusing  to  Issue  said  stock 
to  plaintiff  was  solely  upon  tbe  ground  that 
said  iUklre  was  the  owner  thereof  and  had 
entered  into  the  aforesaid  agreement 

The  trial  court  found  for  the  plaintlfl 
against  the  defendant  company  and  entered 
Judgment  for  damages.  The  action  as  to  tbe 
other  defendants  was  dismissed.  Defend* 
ant  company  appeals,  and  assigns  as  error 
the  order  of  the  court  overruling  Its  motion 
for  a  nonsuit,  the  admission  of  evidence  over 
plaintiff's  objection,  and  Insufficiency  ot  the 
evldenoe  to  sustain  tbe  findings. 

The  evidence  taids  to  show  the  following 
facts:  That  EYed  Alklre  was  the  orU^nal 
owner  of  tbe  stock  In  question ;  that  as  evi- 
dence of  ownership  he  held  a  certificate  of 
the  company  therefor,  certifying  that  he 
owned  10,000  shares  of  stock  subject  to  a 
pool  aitreement  that  the  said  stock  was  not 
to  be  Issued  until  May  1, 1917;  that  In  May. 
Iftl6,  AlMre  transferred  the  stock  to  B.  E. 
Gampb^  by  indorsement  and  delivery  of  the 
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above  certificate;  that  on  May  27tli  of  the 
same  year  Campbell  sent  the  certlfi<»te  to 
the  secretary  of  the  company  for  transfer, 
and  in  doe  time  received  one  made  to  hlm- 
self.  In  substantially  the  same  form  as  the 
one  received  from  Alkire.  The  exact  form  of 
the  certificate  Is  as  follows: 

"Lehi,  Utah,  May  27,  1916. 
"This  is  to  certify  that  R.  E.  Campbell  is  the 
owner  of  ten.  thousand  shares  of  the  capital 
Steele  of  the  Earl-Eagle  Mining  Company,  and 
that  said  stock,  by  pool  agreement,  is  directed 
not  to  be  issaed,  sold,  transfened,  bartered,  or 
otherwise  disposed  of  nntil  May  lat,  1917. 
"[Signed]  Earl-Eagle  Mining  Company, 
"By  W.  HI.  Evans,  Secretary." 

Campbell  kept  the  certificate  In  bis  pos- 
session until  about  May  1,  1917,  and  then 
"turned  It  over"  to  the  plaintiff,,  with  the 
following  Indorsement  thereon: 

"Earl-Eagle  Mining  Gompany, 

"Lehi,  Utah,  May  1,  1917. 
"Please  issue  my  10.000  lAiares  of  Earl-Eagle 
to  the  order  of  George  Baglln. 

"[Signed]  B.  B.  Campbell." 

It  also  appears  from  the  evidence  that 
plaintiff  la  a  mining  Btockbroker  of  Salt 
Lake  City;  that  Campbdil  was  absent  from 
the  state,  and  some  time  In  the  latter  part 
of  April,  10L7,  wrote  the  plaintiff  Informing 
him  that  be  had  a  pocd  certificate  for  10,000 
shares  of  Earl-Eagle  8to<^;  tliat  the  pool  ex- 
pired May  1,  1017;  that  he  desired  to  sell 
the  stock,  and  inquired  if  plaintiff  could  sell 
it  for  him  after  May  1st.  Plaintiff  answered 
saying  that  he  could.  It  furthra  appears, 
from  the  testimony  of  both  plaintiff  and 
C^pbell,  that  Campbell  transferred  the  stock 
to  plaintiff  without  consideraUcm  and  wltli- 
out  Intending  it  as  a  gift  The  only  condder- 
ation  moving  Campbell  to  Indorse  the  certifi- 
cate and  send  it  to  plaintiff,  as  ^own  by  the 
evidence,  seems  to  be  that  Campbell  desired 
to  sell  the  stock  and  plaintiff  assured  him 
that  he  could  sell  it  It  also  appears  from 
the  evidence  that  plaintiff  made  formal  de- 
mand npcm  (he  company  that  tbo  stocik  be 
Issued  to  him,  and  that  the  compony  refused 
to  Issue  it  until  certain  alleged  oonfilctlng 
claims  were  adjusted.  Whether  or  not  the 
refusal  to  Issue  the  stock,  in  view  of  the  ex- 
cuse offered,  amounted  In  law  to  a  TOnvereAon 
we  need  not  now  determine. 

Certain  evidence  admitted  in  proof  of  the 
market  value  of  the  stock  was  vigorously 
cwtested  by  the  defendants,  and  Its  admis- 
sion as  evidence  assigned  as  error.  These 
questltms,  as  far  as  may  be  necessary,  will 
receive  conidderatlon  before  concluding  these 
remarks. 

At  the  close  of  the  evidence  for  the  plain- 
tiff, defendants  moved  for  a  nonsuit  on  the 

following  grounds: 

"That  there  is  no  proof  tliat  tbe  complaining 
party,  tbe  plaintiff,  was  tbe  actual  owner  or 


owner  at  all  of  tiie  atoA  that  he  attempts  b> 
sue  for;  or  that  he  was  entitled  to  any  rif:hts 
or  privileges  of  an  incorporator ;  or  that  there 
Is  no  proof  that  the  corporation  was  in  any 
way,  or  the  individaals  in  any  wise,  liable  ior 
refusal  to  issue  the  stock  at  tbe  time  that  the 
alleged  conversion  is  complained  of; 

"That  there  is  no  evidrace  of  a  convenrioD  in 
the  record  whatever  made  by  the  plaintiff,  for 
the  reason  that  there  is  no  evidence  whatever 
showing  that  the  coriioratioQ  or  any  of  the  de- 
fendants in  any  wise  attempted  to  exercise  any 
ownerriilp  or  contn^  as  ownors  over  the  stock 
which  the  plaintiff  alleges  he  made  demand  for ; 
and  there  is  no  evidence  that  the  corporation 
or  these  directors  in  any  wise  attempted  to  pass 
upon  the  ownership  or  the  title  to  the  stock; 
or  that  they  ever  denied  that  any  particular  i>er- 
son  was  the  owner  of  the  stock.  Th&ee  is  no 
evidence  of  damages  whatever  in  this  case,  un- 
der the  rules  qf  law,  on  which  the  court  could 
find  any  damage  accruing  to  the  plaintiff  in  this 
action." 

The  trial  court  overruled  tbe  motion.  Ap- 
pellant took  exception,  and  relies  apon  tbe 
exc^titm  as  grounds  of  rev»sal.  ' 

The  points  raised  by  the  exception  are  (1) 
that  the  evidence  falls  to  establish  plaintiff's 
ownership  of  ttie  stock ;  ^)  that  there  is  no 
evidence  of  conversion,  and  ^  that  there  is 
no  evidence  of  damage^  If  any  one  of  these 
pn^ositlDna  is  tru^  tbe  court  wred  In  deny* 
ing  the  motion. 

Appellant  under  Qie  first  propO(^tion,  con- 
tends tiuit  plaintiff,  In  view  of  the  evidence, 
was  not  tbe  ovner  of  the  stock,  and  was 
tberef(n«  not  the  real  party  in  lata%at. 

[1, 1]  GoDXp.  Laws  Utah  1917,  |  eiOS,  with 
certain  exceptions  which  are  Immaterial 
here,  i^vides  that  "every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
Interest"  Relying  upm  iliis  proTlsion.  of 
the  Code,  appellant  insists  that  pTainHfp  was- 
not  entitled  to  prosecute  the  action.  We 
have  heretofore  Mlvded  to  the  fact  that  the 
evidence  showed  the  stock  was  transferred 
from  Campb^  to  plaintiff  without  consider- 
ation; that  he  neither  sold  it  to  plalnUff 
nor  gave  it  to  him;  that  he  delivered  the 
certificate  to  plaintiff  with  fhe  Indorsement 
theretm  authorizing  d^endant  to  Issue  the 
stock  to  the  order  of  plaintiff;  that  Camp- 
bell's purpose  in  so  doing  was  to  authorise 
plaintiff  to  sdl  the  stock  for  CampbelVs  bene- 
fit. No  other  omcluBlon  can  be  drawn  from 
tbe  evidence,  whidi  Is  unimpeached  and  un- 
contradicted. 

Plaintiff  himself  testified  on '  croea-exami- 
natlon  that  his  relation  to  the  stock  was  that 
of  broker.  He  referred  to  Campbell  as  his 
client,  and  also  stated,  in  effect  that  the 
damage  sustained  by  tbe  loss  of  aa  oppor- 
tunity to  sell  the  stock  would  be  that  of  his 
client,  and  not  his  own,  except  hla  loss  of  a 
broker's  commission. 

Testimony  as  to  whether  or  not  there  was 
a  consideration  for  the  assignment  was  ad- 
mitted over  respondent's  objection.    a?be  po- 
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BittoD  of  resptmdent  In  raapect  to  the  qneBtlon 
is  that  It  is  Immaterial  what  tbe  consldei^ 
atim  was,  or  wbetbei  there  was  any  consid- 
eration at  all*  Inasmndb  sb  the  aaatgiiRient 
conferred  spon  blm  the  legal  title  to  tbe 

This  contention  seema  to  be  sniqported  by 
the  highest  anth(aity  on  code  ranedlea. 
Fomeroy,  Code  Remedies,  {  70,  also  Remedies 
and  Remedial  Rights,  %  iS2,  state  tbe  propo- 
sitlMi  as  follows: 

"Analosons  to  the  snbject  discussed  in  the 
preceding  paragraph  is  the  qaestion  whether  an 
urigDce,  to  whom  a  thing  in  actiofl  has  been 
transferred  by  an  assignment  which  is  abso- 
lute in  Its  terms,  so  ss  to  vest  in  him  the  entire 
legal  titl^  but  which,  by  means  of  a  contem- 
poraneous and  collateral  agreement,  is,  in  fact, 
rendered  conditional  or  partial,  is  the  real  par- 
ty in  interest.  It  is  now  settled  by  a  great  pre- 
ponderance of  authority,  although  there  is  some 
conflict,  that  if  tbe  assignment,  whether  writ- 
ten or  Terlwl,  of  anything  in  action  is  absolnte 
in  its  terms,  so  tiiat  by  virtoe  thereof  the  entire 
apparent  legal  title  vesta  In  the  assignee,  any 
contemporaneous,  collateral  agreement  by  vir- 
tue of  which  he  is  to  receive  a  part  only  of  the 
proceeds,  'and  is  to  account  to  the  assignor  or 
other  iierson  for  the  residue,  or  even  is  to  thus 
account  for  the 'whole  proceeds,  or  by  virtue  of 
which  the  absolute  transfer  is  made  conditional 
opon  the  fact  of  recovery,  or  by  which  Us  title 
is  in  any  other  similar  manner  partial  or  con- 
ditional/ does  not  render  him  any  the  less  the 
rral  party  in  interest ;  he  is  entitled  to  sue  in 
his  own  name,  whatever  collateral  arrangements 
have  been  made  between  him  and  the  assignor 
respecting  the  proceeds.  The  debtor  is  complete- 
ly protected  by  the  aBsignment,  and  cannot  be 
exposed  to  a  second  action  brought  by  any  of 
the  parties,  either  the  assignor  or  other,  to 
whom  the  assignee  is  bound  to  account" 

If  this  la  a  sound  exposition  of  the  law, 
the  question  16,  does  it  apply  to  the  facts  In 
the  Instant  case?  Here  the  certificate  relied 
on  as  evidence  of  Campbell  s  title  Is  absolnte 
in  form.  The  Indorsement  or  assignment  to 
plaintiff  autborizes  the  Issuance  of  the  stodc 
to  tbe  order  of  plaintiff.  Tbe  assignment  on 
its  face  is  positive  and  unqnalifled.  It  Is 
true  there  was  a  collateral  agreement  or 
understanding  by  which  It  was  understood 
that  plaintiff  was  to  procure  the  Issuance  of 
the  atcMik.  by  the  defendant  company  to  him- 
self or  order,  and  dispose  of  it  for  the  bene- 
fit o{  Campbell,- less  plalntUTs  ctHnmlstdon  as 
broker.  We  bave  stated  this  collateral  un- 
derstaodlnff  in  tbe  broadest  terms  possible 
nnder  the  evidence,  so  as  to  give  appelant 
tbe  benefit  of  every  fact  that  might  lend  sup- 
port to  its  contention. 

There  can  be  no  question  as  to  the  asslgn- 
ablU^  of  the  stock.  There  can  be  no  ques- 
tion aa  to  the  assignment  Its^,  as  far  as 
tbe  Instnunoit  r^ed  on  Is  concenwd.  It  Is 
troe  It  does  not  pu^rt  to  be  glrw  for  a 
CDDSiderattan,  but  that  was  a  matter  with 
which  the  defendants  could  have  no  poeeilde 
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concern.  The  defendants  woe  completely 
protected  as  against  any  action  upon  the  part 
of  Oampbell,  and  that  was  the  <mly  concern 
Uiey  oonld  hare  bo  tax  a8,rtiate8  to  the  form 
of  the  assignment  This  )}rings  the  case 
clearly  wlttaln  the  ininciples  .enondated  by 
Pomeroy  In  t3ie  language  above  quoted  and 
tbe  cases  dted  In  tbe  note. 

Assuming  Hut  the  doctrine  ennnctated  by 
Pomeroy  Is  supported  by  tbe  weight  of  ju- 
dicial f^Inkm,  of  which  we  bave  no  doubt, 
we  feel  compiled  to^bold  that  the  assign* 
ment  In  the  case  at  bar  conveyed  tbe  l^al 
title  to  plalntUE,  the  collateral  agreonent  or 
understanding  of  the  parties  to  tbe  contrary 
notwithstanding.  Plaintiff,  by  tbe  asdgn- 
ment  became  13ie  real  party  In  interest.  He 
had  a  rigbt  to  demand  ttie  issuance  of  the 
sto<A,  and  bad  the  rlfiiht  to  enforce  the  de- 
mand. He  had  every  rlj^t  that  €ampb^ 
would  have  had  If  the  assignment  bad  not 
been  made.  As  to  bis  right  to  maintain  the 
action,  assuming  that  defendants  refused  to 
Issue  the  stock  without  legal  ezcose»  there 
can  be  no  reasonable  doubt.  See  specially 
Castner  Sumner,  2  Minn.  44  (Gil.  32),  cited 
In  the  above  excerpt.  In  addition  to  Hie  cases 
dted  in  tbe  note  the  following  are  r^»red 
to,  lending  more  or  lees  support  to  the  doc- 
trine: Minn.  Thresher  Manufacturing .  Co. 
V.  Hetpler,  49  Mhm.  895,  62  N.  W.  38 ;  Toung 
V.  Hudson,  S9  Mo.  102,  12  S.  W.  682;  Chew 
V.  Bnunagen,  13  Wall.  497.  20  U  Ed.  663; 
Cottle  V.  Cote,  26  Iowa,  481;  McPhersoa  v. 
Weston.  64  Oal.  276,  SO  Pac.  842. 

Respondent  calls  our  attention  to  tbe  fol- 
lowing Utah  cases:  Wines  v.  R.  R.  Co.,  0 
Utah,  228,  33  Pac.  1042;  Frits  v.  Western 
Union  T.  Co.,  26  Utah,  268,  71  Pac.  209; 
Anderson  v.  Tosmlte  M.  Co.,  9  Utah,  420,  85 
Pac.  G02 ;  Calmer  v.  Cllft,  14  Utah,  286,  47 
Pac.  86 ;  Mnndt  v.  Comm.  Bank,  36  Utah,  80, 
09  Pac.  464,  136  Am.  St.  Rep.  1023 ;  also  two 
California  cases,  Tnller  v.  Arnold,  98  Cal. 
522,  33  Pac.  446,  and  Dollar  v.  International 
Banking  Corpw,  18  CaL  App.  881,  109  Pac^ 
490. 

In  support  of  Its  contention  that  plaintiff 
Is  not  the  real  party  In  Interest,  appellant 
cites  and  relies  on  tlie  following:  Bliss  on 
Code  Pleading  (3d  Ed.)  §  45;  23  Am.  ft  Hi 
Enc.  Law,  032;  15  Enc.  PL  ft  Pr.  710;  Wil- 
liams V.  Whltlock,  14  Mo.  559;  Gmber  v. 
Baker,  20  Nev.  453,  23  Pac.  858,  9  L.  R.  A. 
302;  Bobbins  V.  Deverill,  20  Wis.  148;  Chew 
V.  Brumagen.  13  Wall.  504.  20  L.  Ed.  663; 
Black's  Law  Dictionary,  997;  Skews  v. 
Dunn,  3  Utah,  186,  2  Pac.  64 ;  Tripler  v.  Mt. 
Pleasant  C.  ft  S.  B.,  21  Utah,  313,  61  Pac.  25. 

Appellant  quotes  an  «cerpt  from  Bliss 
on  Code  Pleading,  supra,  as  follows: 

"The  real  party  in  interest  Is  the  party  who  is 
to  be  benefited  or  injured  by  the  Judgment  in 
the  case.  It  will  be  observed  that  the  statute 
provides  the  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  Interest,  and,  of 
course,  if  the  defense  can  show  that  die  plaiifc- 
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tiff  or  plaintiffB  are  not  die  T«a]  partUi  In  In- 
terest, the  action  most  fall." 

On  rcfferrlng  to  the  volnme  dted,  we  And 
It  Is  not  a  quotation  from  the  text  bat  from 
the  note.  The  language  Is  taken  from  the 
opinion  of  the  court  in  Eaton  t.  Alger,  67 
Barb.  (N.  Y.)  179.  The  language  Is  very  point- 
ed, and  certainly  supports  appellant's  con- 
tention ;  but  inasmuch  as  the  case  was  after- 
wards overruled  by  the  New  York  Court  of 
Appeals  (Eaton  v.  Alger,  47  N.  Y.  345),  and 
a  contrary  doctrine  announced,  reference  to 
the  case  as  authority  for  appellant  was,  to 
say  the  least,  an  unhappy  selection.  We  have 
examined  all  of  the  authorities  relied  on  by 
appellant  on  this  particular  question,  and 
read  them  with  more  than  ordinary  care. 
We  are  nevertheless,  of  the  opinion  that  it 
cannot  be  successfully  urged  that  plaintiff  in 
this  case  is  not  the  real  party  In  Interest. 

[3, 4]  As  to  whether  or  not*  the  conduct  of 
the  defendants  in  respect  to  the  transaction 
constituted  a  conversion  of  the  stock  bat 
little  need  be  said.  The  refusal  by  a  corpora- 
tion to  Issue  stock  to  one  entitled  thereto 
may  or  may  not  constitute  conversion.  It 
all  depends  upon  the  character  of  the  excuse 
the  corporation  has  for  not  issuing  the  stock. 
In  C!oray  v.  Peery  Irr.  Co.,  50  Utah,  70,  166 
Pac.  672,  a  recent  decision  by  this  court  In 
an  action  for  refusing  to  issue  a  certificate 
of  stock  we  held  that  the  complaint  of  plain- 
tiff to  which  a  demurrer  had  been  sustained 
by  the  trial  court,  stated  a  good  cause  of 
action,  and  reversed  the  judgment  on  that 
ground.  In  Mundt  v.  Bank,  supra,  a  case 
to  compel  the  transfer  of  stock  on  presenta- 
tion to  the  corporation  of  a  duly  indorsed 
certificate,  this  court  sustained  the  action, 
and  affirmed  a  judgment  In  favor  of  plaintliT. 

The  Mundt  Case  is  of  Interest  In  another 
connection.  The  opinion  defines  the  relative 
rights  of  the  corporation  and  the  owner  of 
an  indorsed  certificate  demanding  transfer  of 
the  stock.  It  shows  the  duty  and  responsi- 
bility of  a  corporation  in  that  regard,  and 
also  the  duty  and  right  of  the  corporation 
under  certain  circumstances  to  refuse  to 
make  the  transfer.  The  law  is  there  stated 
clearly  and  succinctly,  and  need  not  be  re- 
peated here.  What  Is  there  said  respecting 
the  transfer  of  stock  Is  equally  applicable  in 
a  case  where  a  demand  Is  made  for  the  Issu- 
ance of  the  stock,  as  in  the  case  at  bar.  The 
same  principle  governs.  The  law  being  as 
there  stated,  the  only  question  to  determine 
In  this  case  is  one  of  fact  Did  the  defend- 
ants In  refusing  to  Issue  the  stock  act  In 
good  faith?  Were  there  sufficient  facts  to 
justify  their  refusal?  The  trial  court  evi- 
dently arrived  at  the  conclusion  that  there 
was  some  evlden<»  of  a  conversion.  We  are 
not  prepared  to  say  that  the  conclusion  ar- 
rived at  was  without  foundatloo. 

[I]  The  third  and  last  pmpoaltloii  relied 
on  by  appellant  In  Ita  motion  for  a  nonsnlt 


presents  a  more  serious  question.  Assnming 
there  was  a  conversion  of  the  stock,  was 
there  any  substantial  evidence  of  damage? 
Plaintiff  himself  was  the  only  witness  who 
testified  on  that  subject  prior  to  a  motion  for 
nonsuit.  He  testified  that  he  was  a  broker; 
had  been  for  several  years  on  the  Salt  Lake 
Mining  Exchange;  that  he  had  transacted 
business  In  other  clti^  through  other  bro- 
kers ;  that  the  Earl-Eagle  stock  was  listed  on 
the  Boston  curb ;  that  he  followed  the  market  ^ 
both  in  Salt  Lake  and  Boston  during  the 
month  of  May,  1917 ;  that  he  knew  what  the 
market  qOotatlons  were  during  that  mouth 
in  Salt  Lake  City;  that  he  also  knew  what 
the  quotations  were  on  the  Boston  curb ;  that 
there  were  no  sales  during  May  on  the  Salt 
Lake  exchange;  that  he  attended  the  meet- 
ings of  the  stock  exchange  every  day  and 
heard  brokers  offer  bids  for  the  stock;  that 
the  market  quotations  as  he  knew  them  on 
the  Salt  Lake  stock  exchange  were  from  12 
to  16  cents  Ud,  and  the  stock  offered  at  30; 
that  that  condition  continued  for  several 
months. 

At  this  point  several  papers,  marked  plain- 
tiff's Exhibits  C  to  H,  inclusive,  were  identi- 
fied by  the  witness.    They  purported  to  be 
daily  statements  of  stock  transactions  on  the 
Boston  curb  from  May  1  to  May  7,  1917. 
The  exhibits  were  offered  in  evidence  of  mar- 
ket value.    Defendants  •  objected   on  the 
grounds  that  they  were  Incompetent,  Irrele- 
vant, Imaterial,  and  hearsay  and  had  not 
been  properly  identified.    Objection  over- 
ruled.   The  exhibits  were  read  In  evidence, 
purporting  to  show  sales  of  Earl-Eagle  stock 
at  prices  ranging  from  24  to  30  cents  per 
share.    Plaintiff  testified  that  he  received 
these  records  In  the  ordinary  course  of  busi- 
ness.  He  also  testified  as  to  market  quota- 
tions on  the  Salt  Lake  Exchange;  that  he 
was  the  present  custodian  of  the  records  of 
the  exchange,  but  was  not  the  official  cus- 
todian. The  records  of  transactions  concern- 
ing Earl-Eagle  stock  during  the  month  of 
May,  1917,  were  admitted  over  the  defend- 
ants' objection  that  they  were  Incompetent 
and  immaterial.  The  records  show  that  from 
one-quarter  cent  to  one  cent  was  bid,  with 
an  occasional  offer  to  sell  up  to  as  high 
as  30  cents  per  share  i:^  to  and  Including 
the  18th  day  of  the  month;  that  after  that 
from  5  to  25  cents  was  occasionally  bid,  with 
offers  to  sell  at  prices  ranging  from  30  to  60 
cents  per  share,  but  no  sales  were  made  dur* 
ing  the  month.  On  cross-examination  plain- 
tiff testified  he  tiiought  the  quotations  from 
the  Boston  curb  were  sent  out  by  the  Boston 
Curb  Association.  He  had  no  positive  knowl- 
edge as  to  who  they  were  sent  out  by.  He 
never  received  any  from  the  Boston  curb,  but 
only  from  the  brokers.   Plaintiff  was  of  the 
opinion  that  Earl-Eagle  stock  on  May  15, 
1817,  was  worth  from  20  to  30  cents  per 
share.  He  arrived  at  that  conclusion  from 
Boston  qnotatlonB.   His  answer  was  based 
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on  hl3  knowledge  obtained  from  the  sheets 
of  the  Boston  curb.  He  knew  nothing  of  the 
Earl-Eagle  Company's  affairs  or  the  merits 
of  the  property.  The  records  from  the  Bos- 
too  curb  did  not  disclose  who  bought  the 
stock.  The  witness  admitted  that  for  aU  he 
knew  the  seller  and  purchaser  may  have  been 
the  same  person.  He  did  not  know  whether 
or  not  snch  conduct  was  permitted  on  the 
Boston  curb.  Witness  did  not  know  what 
created  the  market  there  or  whether  or  not 
It  was  a  bona  fide  market  Sometimes  a 
qoarter  of  a  cent  was  bid  to  make  a  quota- 
tion. He  learned  from  the  quotations,  news- 
papers, and  brokers  that  some  sales  had 
been  mada  Plaintiff  testified  he  sold  5,000 
^ares  of  stock  on  the  Boston  curb  at  from 
15  to  18  crate  per  share,  but  was  unable  to 
deliver,  because  he  did  not  have  the  stock  In 
bis  possession.  Be  did  not  know  who  pur- 
chased the  sto<dc  The  sale  did  not  go 
through. 

Substantially  all  the  testimony  of  plaintiff 
as  to  the  market  value  of  the  stock  was 
objected  to  by  defendants  as  being  hearsay 
and  incompetent,  especially  as  to  the  records 
of  transactions  on  the  Boston  curb.  The 
opinion  expressed  by  plaintiff  as  to  the  mar- 
ket value  was  objected  to  because  It  ap- 
peared to  have  been  based  entirely  on  the 
Boston  quotations,  of  which  plaintiff  had  no 
knowledge,  except  as  they  ai^eared  in  the 
exhibits.  It  must  be  admitted  that  the  evi- 
dence was  in  the  high^t  degree  unsatis- 
factory. On  the  face  of  It  It  appeared  to  be 
the  baldest  kind  of  hearsay.  Without  fur- 
ther evidence  as  to  Its  reliability,  It  Is  Im- 
possible to  conceive  upon  what  principle  It 
should  be  permitted  to  determine  the  rights 
of  litLgants  In  a  court  of  justice.  The  plain- 
tiff did  not  know  how  the  records  were  made 
up.  He  did  not  know  whether  or  not  the 
purported  sales  were  bona  fide.  He  did  not 
even  know  that  the  buyer  and  seller  were  not 
the  same  person.  In  other  words,  the  pur- 
ported sales  in  Boston  may  have  been  the 
merest  fiction  for  aught  anythli^  appears  In 
the  evidence  of  plaintiff. 

In  this  connection  an  excerpt  quoted  by 
appellant  from  the  case  of  Togt  v.  Cope,  66 
CaL  31,  4  Pac.  915,  Is  strikingly  In  point: 

"There  was  nothing  to  show,  or  tending  to 
show,  how  or  in  what  manner  the  'reports  of 
sotefl'  were  made  up ;  where  the  infortnatioD 
they  contained  was  obtained;  or  whether  the 
quotations  of  prices  made  were  derived  from  ac- 
toal  sales,  or  otherwise.  Xn  the  absence  of  some 
soeh  proof,  tiie  'reports  of  sales*  offered  by  the 
plaintiff  were  incompetent,  and  the  court  bdow 
was  Tigbt  in  its  ruling." 

See,  also,  Wbelan  v.  Lynch,  60  N.  Y.  469, 
M  Am.  Bep.  202;  Falrley  v.  Smith,  87  N.  0. 
367,  42  Am.  Bep.  522;  Norton  v.  Willis,  73 
He:  582 ;  C  H.  &  S.  A.  Ry.  Ca  v.  Hlllman 
CTei.  ClT.  App.)  lis  S.  W.  158. 

The  evidence  showed  there  were  no  sales 
whatever  made  on  the  Salt  Lake  Ezcbange. 


The  fact  that  bids  were  made  on  different 
dates  all  the  way  from  a  quarter  of  a  cent 
to  25  cents  per  share,  and  offers  to  sell  on 
other  dates  from  20  to  60  cents  per  share, 
and  no  bids  and  offerings  to  sell  on  the  same 
day,  affords  no  evidence  of  market  value 
without  further  evidence  of  a  bona  fide  mar- 
ket.   Norton  v.  Willis,  supra. 

If  we  treat  the  motion  for  nonsuit  as  hav- 
ing been  waived,  and  consider  the  evidence 
offered  by  the  defendants,  it  can  afford  the 
plaintiff  no  consolation.  Mr.  Geo.  E.  Hemp- 
hill, selling  agent  of  the  Earl-Eagle  Mining 
Company,  had  a  contract  with  the  company 
to  sell  400,000  shares.  He  lived  in  Boston  two 
years  before  coming  to  Salt  T^ake  City.  He 
testified  he  was  engaged  in  the  business  of 
stock  broker  and  mining,  was  acquainted 
with  the  company's  mining  property,  and 
was  president  and  manager  of  the  company. 
When  in  Boston  he  was  in  touch  with  the 
Boston  Exchange.  The  curb  reports  are 
authorized,  but  not  guaranteed.  They  are 
made  up  by  some  authorized  agent  of  sales 
during  the  day.  The  witness  stated  that  he 
personally  maintained  the  Boston  market  as 
to  Earl-Eagle  stock.  Be  directed  tTie  iujfinff 
and  aeWng  price.  The  stock  on  the  market 
was  treasury  stock  under  his  control.  The 
personal  stock  was  all  pooled.  The  witness 
controlled  the  market  in  the  way  to  create 
interest  and  publicity.  It  seems  to  have  been 
a  case  of  playing  both  ends  against  the  mid- 
dle, a  species  of  "fllm-flammlng"  and  "thim- 
ble-rlgglng,"  to  fleece  the  Innocent  public,  es- 
pecially the  exceedingly  numerous  type  of 
whom  it  is  said  one  is  "bom  every  minute." 

We  search  the  record  In  vain  for  a  line  of 
competent  substantial  evidence  that  throws 
any  Ught  whatever  upon  the  question  of  ac- 
tual market  value.  Nowlthstandlng  these 
manipulations  to  stimulate  a  market  and 
keep  It  alive,  the  bottom  drowed  entirely  out 
of  the  market,  as  far  as  the  Earl-Eagle  stock 
was  concerned,  as  soon  as  the  first  assess- 
ment was  levied.  It  is  not  our  Intention  to 
discredit  the  stock  or  the  property  Itself.  It 
may  have  had  more  or  less  merit;  but  this 
court  would  be  doing  an  Injustice,  both  to 
the  people  of  the  commonwealth  and  to  the 
stranger  within  our  gates,  if,  when  such  a 
case  is  brought  before  us,  we  should  refrain 
from  expressing  our  views'  in  unmistakable 
language. 

We  are  of  the  opinion  there  was  no  compe- 
tent evidence  of  damage^  to  the  plaintiff,  and 
that  the  motion  for  a  nonsuit  should  bare 
been  sustained. 

The  Judgment  Is  reversed,  at  respondent's 
cost 

GORFMAN,  C.  J.,  and  FBICE,  WBBBB, 
and  GIDEON,  JJ.,  concur. 

On  Application  for  Rehearing. 

THUBMAN,  J.  The  court  unhesitatingly 
concedes .  that  the  (Vlnlon  handed  down  In 
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tbia  case  Is  Tnlnerable  to  one  or  mora  of  the 
obJecUoiu  urged  against  It  by  reqiKnident  In 
bis  application  tor  rehearing. 

it,  7}  In  deciding  tbe  motion  for  a  nonsuit, 
and  determining  tbat  there  was  no  evidence 
of  damage,  theconrt  Inadvertentlr  omlooked 
tbe  fact  that  respondent  was  at  least  en- 
titled to  nominal  damages  because  of  tbe  un- 
lawful conversion  of  tbe  atotk.  Tbo  court 
was  therefore  In  error  in  holding  lliere  was  no 
evidence  of  damage  It  Is  also  oxitended  b; 
respondent  that  Insufficiency  ci  the  evidence 
as  to  damage  was  not  assigned  as  error,  and 
therefore  the  court  had  no  autiiority  to  re- 
view and  determine  that  question.  After  a 
careful  consideration  of  the  record,  we  find 
tbe  contention  of  respondent  Is  correct,  and 
we  avail  ourselves  of  this  opportunity  to 
make  the  correction.  These  matters  were 
not  argued  before  tbe  court,  and  were  there- 
fore overlooked.  The  fSact,  however,  that 
there  was  no  assignment  of  error  as  to  Insuffi- 
ciency of  tbe  evldoice  of  damage  was  suffi- 
ciently stated  by  respondent  in  bis  brief  to 
entitle  It  to  be  considered  by  the  court 

[1]  In  Its  reply  to  the  application  for  a  re- 
hearing appellant  makes  formal  application 
for  leave  to  amend  its  assignment  of  errors 
as  to  insufficiency  of  the  evidence,  and  pre- 
sents a  motion  for  that  purpose.  The  motion 
Is  vigorously  opposed  by  respondent  on  the 
grounds  tbat  the  appllcatl(m  was  not  made 
in  time,  and  no  excuse  whatever  is  offered 
for  the  delay.  The  court  is  of  the  oi^nlon, 
under  the  circumstances  attending  ibis  case, 
that  the  contention  of  respondent  is  unan- 
swerable and  should  prevail.  Even  admit- 
ting that  In  certain  cases  the  appellant  may 
be  permitted  to  file  an  assignment  of  errors: 
after  the  time  expires,  or  to  amend  an  as- 
signment already  filed,  upon  Beasooable  ap- 
plication, where  no  prejudice  inures  to  the 
opposing  party,  still.  In  our  opinion.  It  would 
be  an  unwarranted  extension  of  tbe  privilege 
to  permit  an  appellant  to  amend  Its  assign- 
ment under  circumstances  such  as  exist  in 
the  present  case.  Here  tbe  appellant  failed 
to  assign  as  error  the  matter  In  controversy 
at  the  time  he  filed  his  assignment  of  errors. 
The  respondent's  brief  called  attention  to 
the  fact  tbat  there  was  no  assignment  of  er- 
ror as  to  that  question,  the  case  was  argued 
and  submitted,  an  opinion  was  rendered  re- 
versing the  case  partly  on  the  ground  that 
the  evidence  as  to  damage  was  insufficient, 
respondent  applied  for  a  rehearing,  and 
again  makes  the  point  that  there  was  no  as- 
^gnment  of  error  as  to  one  of  the  points  up- 
on which  the  case  was  decided.  Then,  for  the 
first  time,  appellant  asks  for  leave  to  amend. 
To  allow  the  amendment  applied  for  In  this 
case  without  any  excuse  whatever  for  the 
deUv  In  making  the  application  would  be  in 
effect  to  hold  that  an  assignment  may  be 
filed  or  amended  at  any  time  before  the  opin- 
ion Is  ofDcIally  published.  Such  a  holding 
would  be  a  substantial  abrogation  of  the  rule 


requiring  an  assignment  of  aron  to  be  filed, 
and  InddentaUy  would  nullify  the  statute  up- 
on whtdi  tbe  rule  la  founded.  The  eooat- 
quenees  aie  altogether  too  sarloUs.  Tbe  ap- 
plicati<m  for  leave  to  ammd  must  be  denied. 

BoUi  the  parties  have  been  esoeedin^r 
diligent  in  collating  anttwrltles  In  mppan 
of  their  respective  contentions  in  respect  to 
this  question,  and  while  we  have  not  denned 
it  necessary  to  etmatder  tbia  case  in  tbe  ll^t 
of  authority,  because  of  fixe  utter  lack  of  any 
showing  of  diligmoe  or  excusable  neglect, 
still,  as  tbe  questlcm  is  one  of  praetlce  and  of 
great  importance,  especially  to  tbe  legal  pro- 
fesalm,  we  dte  ttie  inlntdpal  antfaorittea  re- 
lied on  by  each  of  tHe  parties. 

Appellant  dtes  tbe  following  eases:  Unit- 
ed States  T.  Pens  et  al.,  17ff  TT.  S.  ISOO,  20  Sup. 
Ct  165,  44  Ed.  2S1 ;  Independent  School 
DIst  V.  Han,  106  U.  S.  428.  1  Sop.  Gt  417,  27 
L.  Ed.  287;  City  of  Memphis  et  oL  t.  St 
Louis  ft  S.  F.  R.  Go,  188  Fed.  520. 106  O.  & 
A.  76;  Bean  v.  Fairbanks  et  al.,  46  Utah, 
618,  151  Fac.  SS8;  Ogden  YaUey  T.  A  B.  Co. 
T.  Lewis,  41  Utab,  183,  12S  Pac.  687;  PoweU 
T.  Nolan,  27  Wash.  S18,  67  Pac.  712.  68  Pac. 
880  ;  2  Cy&  1006,  H,  Amendments;  8  O.  J. 
1889 ;  Wbaley  v.  Vldal,  26  S.  D.  800, 128  N.  W. 
331;  Hubbard  v.  Gamer,  116  Mich.  406, 7S  N. 
W.  80a  00  Am.  St  Bep.  680 ;  Hall  v.  G.,  R.  L 
&  P.  B.  Ca,  84  Iowa,  311,  51  N.  W.  150 ;  Stan- 
ley V.  Barrlnger  et  al.,  74  Iowa,  84,  36  N.  W. 
877;  Hudson  v.  Smith,  111  Iowa.  411,  82 
N.  W.  043 ;  Boberts  t.  Parker,  117  Iowa,  889, 
90  N.  W.  744,  57  L.  B.  A.  764.  04  Am.  St.  Bep. 
316;  Chenoweth  v.  Chenoweth  (Ind.  App.) 
115  N.  E.  758 ;  Magee  v.  Paul  <Tex.  Civ.  App.) 
169  S.  W.  326. 

In  reply  to  fliese  cases  resp<mdent  dtes 
tbe  following:  Harrison  v.  Barker,  44  Utah, 
541,  142  Pac.  716;  Swanson  v.  Sims,  51  Utah, 
— ,  170  Pac.  774;  Bristol,  PlalnOff  In 
Error,  v.  .City  of  Chicago,  Defendant  In  Er- 
ror, 21  in.  606;  Louisville  B.  B.  Co.  v. 
Smoot.  185  Ind.  220,  88  N.  B.  906,  84  M.  B. 
1002;  Baldwin  v.  Sutton  et  al.,  148  Ind. 
591,  47  N.  B.  629, 1067 ;  Gladding  v.  Union  B. 
It.  Co..  25  B.  L  122.  64  Aa  1060;  Hanover 
F.  I.  Co.  V.  Johnson,  26  Ind.  App.  122.  57  N. 
E.  277;  Marks  t.  Taylor,  23  Utah,  152.  63 
Pac.  897 ;  Genter  t.  Conglomerate  Mng.  Co, 

23  Utah,  166,  64  Pac.  362 ;  Wasatdi  Irr.  Co. 
V.  Fulton,  23  Utah,  466,  65  Pac;  20S;  Van 
Pelt  r.  Park.  18  Utah.  141,  55  Paa  881; 
O.  S.  L.  V.  Bussell.  27  Utah.  457,  76  Pac^  345; 
Uouta  V.  U.  P.,  35  Utah,  220^  90  Pac.  997; 
Herriman  Irr.  Go.  v.  Keel,  26  Utah,  06,  69 
Pac.  719;  Jenkins  v.  Mammoth  Minlpg  Co., 

24  Utah,  513,  68  Pac.  845;  First  National 
Bank  v.  Brown,  20  Utah,  85,  57  Pac.  877: 
France  v.  S.  L.  &  O.  By.,  81  Utah,  302,  88 
Pac  1 ;  Firman  v.  Bateman,  2  Utah,  268 ; 
State  V.  Campbell,  25  Utah,  342,  71  Pac.  529 ; 
S.  P.  L.  A.  &  S.  L.  R.  R.  V.  Board  of  Eiducfi- 
tion,  35  Utah,  13,  99  Pac.  263;  Blue  Creek 
L.  &  L.  Co.  V.  Anderson,  85  Utah,  61,  09  Pac. 
444;  Morrla  v.  Salt  Lake  City,  86  Utah,  474, 
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101  Pfta  S78;  Bowe  t.  StUveU.  3»  Utoli, 
377,  117  Pac.  87S;  Tance  v.  Heatb.  42  Utah, 
148,  1S9  Pae.  36S;  Gocmell  O.  S.  U  B.  R., 
51  TItab.  — ,  168  Pa&  837;  Mountain  Lake 
IL  Ca  T.  Midway  Irr.  C!o^  47  Utab.  871,  IM 
Pac.  584;  Egelnnd  t.  Fayter.  SI  Ulali,  — » 
172  Pac.  818;  Holt  t.  Gnat  Eastern  Gasoalty 
Co..  SI  Utab,  — ,  173  Pae:  U68. 

Notwltbstandli^  tt»  inadTerteun  of  tbe 
coart  and  tbe  tanon  tn  tbe  oi^on  abore  re- 
ferred to,  It  fki&i  not  neceeaartly  fbllow  tbat 
icqmndcnt  Is  oititleil  to  a  r^earlng  of  tbe 
catute.  If  tbe  order  verendng  Cbe  Judgment 
and  renmndbtg  tbe  canse  was,  nevertheleas, 
rigbt,  fhB  api^catlon  for  rebeurlng  should  be 
denied. 

Hie  opinion  redtes  tbe  fact  that  certain 
exbiuts  wwe  adnfttted  In  erldenee  over 
appellant's  objection  as  to  Oielr  competency. 
Tbe  partlcalar  grounda  of  Cbe  objection  aiKl 
the  alleged  inflrmltles  of  tbe  erldmce  are 
stated  In  the  opinioo,  and  need  not  be  re- 
peated bare,   ^e  (^linlon  cites  many  cases 
tending  to  show  tbat  such  matter  is  Incompe- 
tent as  flfrideaice.    Tbe  court  was  of  the 
of^ltni  that  the  edilUts  Should  not  have 
bem  admitted.  We  held.  In  ^ect.  that  tbe 
admlasloa  of  the  documents  was  inrejndlclal 
error.    Respondent  referred  us  to  ne  cases 
whatever  In  support  of  his  contentUn  i^or 
to  tbe  opinion.    In  bis  application  for  re- 
hearing be  refers  to  many  cases  wblcb 
bear  more  or  less  upon  tbe  question,  some  of 
nAlCb  go  far  towards  lending  support  4n  tbe 
oootraUon  ttiat  in  certain  esses  price  lists, 
trade  Joomals,  and  even  newspaper  reports, 
may  be  admitted  in  evidence  as  tending  to 
prore  market  value.    We  believe,  bowevw, 
that  Id  every  case  cited  the  documents  ad- 
mitted or  relied  on  were  idtfaer  assunied  to 
be  antborltatlve  and  properly  Identified  or 
proven  to  be  so  to  the  satlfifactlon  of  tbe 
court.    Tbe  omtntlon  b«e  Is  tbat  tbe  au- 
Oiority  at  the  exhIUts  admitted  and  thdr 
senulneness  as  reports  of  actual  sales  were 
aot  satisfitetorily  estaUlsbed  by  extrinsic 
evidence,  and  that  in  any  evoit  the  matter 
was  bcarsey.   We  think  this  oontentlon  otf 
appellant  has  not  been  overcome  by  anything 
oBmd  by  respcffidoit  The  fact  tbat  It  ap- 
pears In  tbls  very  case  that  tbe  pnrpOTted 
sales  and  purchases,  or  offers  to  sell  and 
purchase,  were  manipulated  and  controlled 
by  the  same  person,  and  that  such  things 
conid  and  do  haiwen,  tend  to  show  tbe  ex- 
treme danger  of  admitting  sut^h  matter  bap- 
hazBrd  without  proper  authentication  as  to 
Its  genoSneneas.  Tba  cues  and  autiu»ltles 
dted  by  respcmdeat  are  as  ftdlows:  Wif* 
more,  Br.  |  716;  17  Cyc.  4^25;'  St.  Loals,  etc., 
».  Go.  T.  Pearce,  82  Ark.  8fi3,  101  S.  W.  760, 
US  Am.  St.  Bep.  75.  12  Ann.  Gas-  127;  Wig- 
more^  Bv.  I  468,  and  |  719;  Oentail  B.  B,  v. 
SkdUe,  86  Qa.  608, 12  a  B.  1017;  Hudson  v. 
X.  P.,  92  Iowa.  231,  60  N.  W.  608.  54  Am. 
St  Bepi.  500;  Morris  v.  Colombian  I.  W.  Go., 


76  Md.  854,  S6  Atl.  417,  U  R.  A.  861; 
Whitney  v.  Thacber,  117  Ma».  623;  Cleve- 
land, etc.,'  V.  Perkins,  17  Mich.  206 ;  Hoxsie 
V.  Ehnptre  Lumber  Co.,  41  Minn.  648,  43  N. 
W.  476;  Fountain  v.  Wabash  B.  B.  Go.,  114 
Mo.  App.  676,  90  S.  W.  393;  Texas,  etc.,  v. 
Donovan,  86  Tex.  878,  2D  S.  W.  10. 

We  doubt  If  any  of  the  cases  dted  sup- 
port the  contention  of  respondoit  when  ap- 
Idled  to  Xbe  facts  of  tbls  particular  case.  If 
they  do.  we  are  not  Inclined  to  follow  thaa^ 
as  against  the  better  reasoned  cases  dted  In 
tbe  oi^on. 

It  follows,  therefore,  that  tbe  oidnifm  here- 
tofore rendered  should  be  and  Is  modified  In 
accindanoe  with  the  views  herein  exiaressed, 
and  tbat  the  application  for  a  rdmring 
should  be  denied. 

CORFMAN,  a  J.,  and  FBIGK,  WBBBB. 
and  GIDEON,  JJ.,  amear. 


In  re  HANSBN*S  ESTATB.  (No.  3310.) 
(SupF«ne  Court  of  Utah.     July  31,  1910.) 

1.  EXECUTOBS  AND  ADM1NISTBATOB8    4=»59  — , 

Evidence  iNSUFFiciEnT  to  show  dxceasbd 

WIFE  OWNED  STOCK  AND  SECOBITIBS. 

Evidence  held  insufficient  to  show  tbat  a  de- 
ceased wife  was  the  owner  of  canal  stock,  or  a 
note  and  mortgage,  transferred  by  her  husband, 
her  administrator,  by  indorsement  in  his  hand- 
writing. 

2.  HoMEaTEAD  «=>145— Right  of  subviving 

spouse  to  0CCUP7  NOT  LOST  BT  BEMABRtAOE. 

On  death  of  the  hu8t>and  or  wife,  tbe  snr- 
Tiving  spouse,  under  Gomp.  Laws  1917.  S  7643, 
is  vested  with  tbe  ri^t  of  occupancy  and  use  of 
the  homestead,  which  continues  until  otherwise 
directed  by  the  court,  and  Is  not  lost  merely 
by  remarriage. 

3.  ATTOKNKt  AITD  OUENT  4=3>S&-COUnSBL'8 
ADMISSION  or  CON0I.CSION  OF  UW  NOT 
BINDING  ON  CUENT  OB  COUBT. 

Counsel's  admission  of  a  legal  conclusion  is 
binding  neither  on  his  client  nor  on  the  court; 
It  being  the  court's  duty  to  declare  the  law  as 
it  exists,  regardless  of  concesBlons. 

4.  ExaCCTOBS  AND  ADHXNIBXSATOBS  4a»278 
— PATXENT  or  CX.AI1CB  WXTHOUT  PBESBKTA- 
TION  NECXSBTTATEB  PBOOF  THAT  THET  WEBB 
JUST. 

An  administrator  is  entitled  to  credit  for 
debts  paid  by  him  in  good  faith,  on  making  sat- 
isfactory proof  tbat  they  were  justly  due  and 
that  the  amount  paid  was  the  true  amount  of 
the  debt  over  all  payments  or  set-offs,  ami  that 
the  estate  is  solvent  though  no  dolm  for  such 
indebtedness  was  presented  and  allowed  as  pro- 
vided by  the  Probate  Code. 

5.  Executors  and  administratobs  ^=>27S 
—Payment  op  cxaims  without  allowancb 
places  bubden  of  pboof  on  aduinistba- 

TOB, 

In  paying  claims  without  requiring  their 
presentation  and  allowance,  the  adnihilstra* 
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tor  acts  at  his  peril,  and  aBBumes  the  bordMi 
to  prove  all  the  facts  required  by  Comp.  Laws 
1917,  S  7750,  to  be  proven  to  the  satiBfactioD  of 

the  court 

9.  executobs  and  aduinistsatobs  (@=3llo  — 
Patment  of  taxes  gives  bight  to  credit. 
A  widower,  administrator  of  hi*  deceased 
wife's  estate,  interested  in  preserving  it  for 
himself  and  their  cliildren,  acted  within  bis 
rights  in  paying  taxes  out  of  his  own  funds,  and 
Is  entitled  to  credit  therefor,  with  interest,  on 
hfa  final  accounting,  whether  paid  before  or  aft- 
er his  api^intmeut. 

7.  EXKCUTOBS  AND  ADUNISTBATOBS  «=>132 
— lUPBOVElCEHTS  Off  BBAXTT  SHOULD  BK  MV- 
THOKmo  BT  OSXrUT. 

An  executor  or  administrator  should  apply 
to  the  court  for  anthority  to  make  improvements 
on  realty  of  decedent,  and  if  he  chooses  to  mal^e 
them  witiiout  first  obtaining  authority  he  as- 
sumes the  burden  dearly  to  prove  the  improve- 
ments were  necessary  and  mbde  In  good  faith. 

8.  EXECUTOBS  AKD  ADMBriaiBATOBS  ^>182 

—What  bepaibs  and  upbovehehts  oivb 

bight  to  cbedit. 
Under  Comp.  Laws  1917,  K  7718,  7739,  a 
widower,  administrator  of  his  deceased  wife's 
estate,  held  entitled  to  allowance  on  final  ac- 
counting of  any  e^enditures  necessarily  made 
in  repiUii&g  houses,  buildings,  or  fences  exiatilig 
at  the  death  of  his  wife,  though  whether  he 
should  be  allowed  credit  for  new  additions  to 
the  house,  the  erection  of  a  barn,  etc.,  was  for 
the  district  court  to  determine  in  view  of  t^e 
condition  of  the  premises,  etc. 

9.  I'^XECUTOBS    AND    ADSflNISTBAIOBS  ^=3132 

— Windmill  not  impboveuent  BNTixuKa 

ADUINISTBATOB  TO  CBEDIT. 

A  widower,  administrator  of  his  deceased 
wife's  estate,  on  his  final  accounting  as  such, 
held  not  entitled  to  credit  for  the  cost  of  erec- 
tion of  a  windmill,  an  improvement  of  a  tem- 
porary diaracter,  necessitated  mainly  for  bis 
own  convenience  while  occupying  the  premises. 

10.  Husband  and  wife  <&=»159  —  Loan  -to 
hnsband  secubed  by  note  signed  bt  wifb 
as  suhett,  not  a  chahqe  on  heb  estate. 

Where  a  husband  borrowed  money  for  his 
own  use,  and  his  wife  signed  the  notes  merely 
as  snre^,  the  husband,  after  his  wife's  death, 
when  he  was  her  administrator,  in  paying  the 
notes  merely  paid  bis  own  debt,  and  cannot 
charge  any  portion  thereof  to  the  estate. 

Appeal  from  District  Court,  Salt  Lake 
County ;  H.  M.  Stephens,  Judge. 

Id  the  matter  of  the  estate  of  Maren  C. 
Hansen,  deceased.  Petition  by  Martha  H. 
Reese,  decedent's  daughter,  against  Henry 
Hansen,  her  father,  the  administrator,  to 
compel  an  accounting,  and  for  his  removal 
and  the  appointment  of  a  successor.  From 
a  Judgment  for  petlUtmer,  the  administrator 
appeals.  Reversed,  and  cause  remanded, 
with  directions. 

H.  Bay  Van  Cott,  of  Salt  Lake  City,  for 
appellant 

A.  V.  Watklns,  of  Salt  Lake  City,  for  re- 
spondent. 


AGEE,  District  Judge.  The  deceased 
died  Intestate  November  4,  1886,  in  Salt 
Lake  county,  possessed  of  43  acres  <ii  land 
in  that  county.  No  proceedings  were  bad  for 
the  administration  of  her  estate  nntll  March 
14,  IQfXi,  when  the  appellant,  Henry  Hansen, 
was  appointed  administrator  of  said  estate 
and  guallfied  as  such.  On  March  24,  1902, 
an  iuventory  and  appraisement  of  the  estate 
was  filed,  which  showed  that  the  estate 
consisted  of  two  tracts  of  .land,  one  of  20 
acres,  appraised  at  tMO^.aod  the  otber 
28  acres,  appraised  at  1040.  Tluak  tracts 
were  separated  merely  by  a  piiblic  mad,  and 
constitnted  tlie  borne  of  the  appelant  and 
bis  family.  Nothing  further  was  dcme  nntU 
the  26tb  day  of  October.  1916.  when  an  wder 
was  altered  directing  tliat  notice  to  credi- 
tors aliould  be  pnbUsbed,  which  waa  accord- 
ingly done,  and  on  Decunber  28»  IftlB,  a  de- 
cree finding  that  due  notloe  bad  bcoi  given 
to  ereditora  was  altered,  but  no  daima 
against  the  estate  wwe  preeoited. 

The  deceased  left,  anrriTlDR  her,  ber  bus- 
band,  tlw  appellant  herein,  and  five  minor 
diUdreii,  of  irhdch  Martha  H.  Beese  was  the 
eldest  The  appellant  and  his  fbmlly  bad 
lived  on  this  land  for  several  years  prior  to 
the  death  of  tala  wiC^  and  after  ber  death 
he  and  tbelr  fire  minor  chUdiOk  oontiDiKd 
to  reside  there  until  the  dbildrai  reached 
their  majority,  respecttrely,  or  married 'and 
left  the  paroital  domicile.  About  a  year 
after  tbe  death  aX  Maren  O.  Hansen,  a.pptil- 
lant  remarried,  and  he  and  his  presoit  wife 
and  their  children  have  continued  to  occupy 
the  said  premises  aa  tbelr  bome.  On  Janu- 
ary 11,  1917,  tbe  respoident  Martha  H. 
Beese,  filed  in  the  district  court  of  Salt  lAke 
county  a  petitUm,  alleging  that  abe  was  a 
daughter  and  heir  of  said  deceased,  tbe  ap- 
pointment at  the  appellant  as  admlnlBtrator 
of  tbe  estate  at  ber  deceased  mother,  Uarcn 
G.  Hansen,  and  tliat  tier  mottier  left  an  es- 
tate Gimslsting  at  the  two  tracts  of  land 
her^bef<»e  menttoned,  of  tbe  ralae  of  $600 
and  fO40,  respectively,  and  also  of  certain 
shares  ot  capital  stock  in  an  Irrigatton  com- 
pany, which  shares  of  stock  she  aUegee  were 
held  In  trust  by  the  app^nt  as  tmstee  f<H- 
his  former  wife^  for  tbe  pnntose  of  Irrigat- 
ing the  lands  described. 

After  setting  out  tlie  names  ot  the  h^rs  of 
tlw  deceased,  respondent  further  alleges  tlut 
appellant  as  administrator  of  the  estate  ot 
ber  deceased  mother,  bad  failed  and  neglect- 
ed, for  a  period  of  more  than  14  years  aft- 
er bis  an>olntment  and  qualiflcatlai  as  such, 
to  publish  notice  to  credltnn;  that  he  had 
occupied  said  real  estate  for  more  than  14 
years  after  bis  Hpp(rintmait  as  admlntstra- 
tor  and  had  enjoyefL  the  proper^  as  bis  own, 
and  had  also  used  the  irrigation  stock  as 
bis  own,  and  bad  neglected  to  account  to 
said  estate  for  the  rents  and  profits  thereof 
for  that  period  of  time;  that  he  had  failed 
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to  take  tlie  neoesaarr  BteiM  to  have  tbe  es- 
tite  dosed  and  dlatrltinted,  and  had  allonral 
the  ml  estate  to  be  aold  for  taxes  for  tlie 
Tear  ISOO,  and  had  procured  a  qnitdalm  deed 
thm^or  in  1Q14  from  Salt  Lake  county,  con- 
TfiTinK  said  real  estate  to  lilm'  perBonally, 
and  not  as  admlntatrator.  She  further  aller* 
es  that  appellant  pretended  to  have  large 
dalms  gainst  the  estate,  whk^  were  not 
legal  and  Just»  and  that  be  claims  to  be  the 
owner  of  the  stoA  In  the  irrigation  com- 
panj,  and  daites  Cbat  he  hdd  tbe  same  In 
tmst,  and  that  it  wooUl  be  necessary  to 
bring  aalt  to  reoorer  said  stock  and  ttw  aald 
water  rights  and  the  cents  and  pn^ts  of 
add  real  estate  for  the  time  that  he  had  oo> 
copied  the  same.  She  prayed  that  appel- 
lant, as  such  administrator,  be  required  to 
render  an  aceonnting  and  for  the  revocation 
of  bis  letters  of  adminlatratton,  and  the  ap- 
P(rintnient  of  anoQier  as  admlolstratOT,  and 
for  goiecal  rellel 

To  this  petition  Cbe  appellant  filed  an  an- 
swer in  which  he  admits  the  all^tlcms  ot 
the  petition  as  to  the  death  of  the  deceased, 
his  ai^K^tment  as  adminlstiator ;  that  the 
deceased  left  an  estate,  onslstliig  of  the 
real  estate  described  In  the  petltl(m;  that 
It  was  of  the  value  therein  stated ;  and  that 
be  did  not  publish  notice  to  creditors  until 
more  than  14  years  after  his  appointment, 
and  had  not  rendered  any  account  or  taken 
any  steps  to  dose  the  estate.  He  doiiea, 
bowero:,  that  the  deceased  was  the  owner 
of  any  water  stodc  or  water  right,  or  any 
personal  pn^rty,  at  tbe  time  of  her  death, 
and  alleges  in  substance  that  the  reason 
that  he  did  not  render  an  account  as  such 
adndnlstrator,  or  publish  notice  to  creditors, 
was  that  in  March,  18&4,  he  .was  sick  and 
was  not  expected  to  live  any  grci.::  length  of 
time,  and  that  at  that  time  he  was  the  own- 
er of  all  of  the  said  real  estate,  and  that  the 
improvements  thereon  were  of  little  value, 
and  that  In  order  to  protect  bis  wife,  and  to 
provide  for  her  and  their  diildren,  all  of 
them  minors.  In  case  of  his  death,  be  convey- 
ed the  real  estate  to  his  wife  without  other 
consideration;  that  thereafter  he  regained 
his  health,  and  that  his  wife  died  November 
4,  1895 ;  that  bis  wife  Intoided,  and  repeat- 
edly promised  to  reconvey  the  real  estate  to 
hlffl,  but  that  for  about  two  months  before 
her  death  she  was  physically  unable  to  make 
the  necessary  conveyance.  He  further  alleg- 
es that  after  the  death  of  his  wife  he  pur- 
diased  the  Interest  of  all  of  his  children  in 
said  property,  and  that  all  of  them  except  the 
respondent,  Martha  H.  Beese,  conveyed  their 
Interest  to  him,  and  that  the  said  Martha  H. 
Reese  had  received  the  consideration  agreed 
npon,  and  had  agreed  to  convey  her  Interest 
In  said  real  estate  to  him,  bnt  afterwards  re- 
fased  to  do  so.  He  admits  that  he  occupied 
the  premises  for  more  than  14  years  after 
his  appointment  as  administrator,  but  alleges 
that  the  rental  value  of  said  real  estate  in 


the  cmdltion  It  was  in  at  the  time  of  the 
death  of  Maren  O.  Hansen,  and  at  all  times 
since  that  date,  enlnsive  of  the  Inqtrove. 
ments  placed  therem  by  him,  and  without 
water  right,  did  not  exceed  $60  per  year,  and 
further  alleges  that  ever  since  the  death  of 
bis  wife  be  had  paid  the  taxes  on  said  real 
estate,  and  that  he  had  at  all  times  resided 
oa  said  land's  with  his  udnor  children.  He 
admits  that  he  made  ctaims  against  the  es- 
tate, but  denies  tliat  said  dalms  are  Illegal 
or  nnjnst 

With  his  answer  appellant  filed  an  ac- 
count as  follows. 

"Account  and  Report- 
Debtor. 

To  unoant  ot  tavcntorv  and  appralkemuit  ot 
pTop«rt7  ot  said  aatate,  on  file  horoln  11.800  DO 

Bestal  value  ot  real  estate^  wltbout  water 
rtglit,  in  the  condition  that  the  property 
was  In  at  the  time  ot  the  death  ot  Uaren 
C.  Ilanien,  deceased,  commencing  In  the 
year  1901  and  eodlns  wltb  the  jmt  UU.  at 
|60  per  ananm   1W  00 


Total  (2.300  00 

Contra. 

To  clerk's  fees ; 

FlllDs  petition  I  X  00 

ruing  Inveotory  $10  00  I    U  00 

To  advertlBlns  notice  to  creditors   4  00 

To  adverttslng  notlca  of  hearing  on  petition      6  00 

To  medical  eerrlces,  hired  help,  and  nurse 
chargea  tor  deceased   ttO  00 

To  pajrment  of  two  promissory  notee;  One 
to  Charles  Nielsen,  of  Big  Cottonwood, 
Bait  lAka  connty,  Utah,  for  |600,  and  the 
otliar  to  Joseph  P.  Neiwman  ot  Big  Cotton- 
wood, Salt  lAke  county,  Utah,  for  9600, 
owned  Jointly  by  Mares  C.  Hansen  and 
Henry  Hanaen  at  the  time  ot  the  death  of 
Maren  C.  Hansen,  fme-balf  ol  which  Is 
chargeable  against  tlie  estate  ot  Haren  C. 
Hansen    EOO  00 

Attorney's  fees,  paid  to  Smith  A  McBroom. .     EO  00 

Attorney's  fees  paid  to  Wilson  ft  Smith   2S  00 

To  taxes  on  real  eatata  tat  the  rears  UOS 
to  191S,  both  Inclusive   m  « 

To  C.  A.  Carlqulst,  funeral  expenses,  Novem- 
ber 4,  18S6   TO  00 

To  Utah  Nursery  CMnpai^,  tOr  trees  planted 
on  aald  property   9  00 

To  Tfctor  Anderson,  tor  driving  well  on  said 
real  estate.  October,  1807   250  00 

Paid  Consolidated  Wsgon  ft  HacUne  Com- 
pany tor  windmill   O  60 

To  A.  N.  Anderson  tor  furnishing  material 
and  driving  flowing  well   S58  00 

To  Improvements  made  on  said  real  estate 
by  Henry  Hanaen,  since  the  date  ot  the 
death  ol  said  deoeased,  which  were  and  are 

of  the  value  ot   1,426  00 

(The  la^t-mentloned  Improvements  conBlat 
of  the  construction  of  four  rooms,  rebnlld- 
Ing  of  a  summer  kitchen,  and  the  construo- 
tion  ot  a  barn  and  a  granary.) 

To  building  a  fence  on  said  real  estate  by 

Henry  Hansen    106  00 

(Henry  Hansen  has  constructed  a  flowing 
well  to  which  is  attached  a  windmill,  but 
such  flowing  well  and  windmill  are  before 
accounted  for  In  this  reportO 


Total   M,0T7  H 

The  respondent,  In  a  reply  filed,  alleges. 
Inter  alia,  that  the  real  estate  In  question 
was  purchased  with  money  belonging  to  her 
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deceased  mother,  and  fliat  tlie  appellant  took 
title  thereto  In  hfs  own  name,  and  that  be- 
cause of  dlfflcultlea  In  which  appellant  be- 
came involved  he  conveyed  the  property  to 
bla  wUie.  With  her  reply  the  respondent 
filed  es!^>tlM»  to  the  account  rendered  by 
appellant,  In  which  she  objected  generally 
to  all  of  the  items  therein,  on  the  ground 
that  none  of  them  were  presented  within  the 
time  limited  by  the  notice  to  creditors,  and 
were  not  properly  cbargeable  against  tiie  es* 
tate.  She  particularly  objected  to  the  items 
of  $500  paid  to  Newman  and  Nielsen;  the 
items  for  medical  services,  hired  help,  and 
nurse,  and  all  of  the  items  of  expenditures 
for  improvements  oa  the  land,  on  the  ground 
that  they  were  not  properly  diargrable 
against  the  estate  and  are  exorbitant  She 
also  excepts  to  the  items  for  attorney's  fees, 
on  the  ground  that  the  attwueys  had  been 
negUgoit  in  looking  after  the  1^1  bn^ess 
of  the  estate,  to  the  damage  and  detriment  of 
the  estate,  and  that  the  services  were  of  no 
value  to  the  estate.  She  also  excepts  to  the 
item  for  medical  services,  hired  help,  and 
nurse  on  title  ground  that  tbo  chaises  were 
exorbitant,  unsupported  by  vouchers,  and  In- 
deflqite  as  to  time,  amount,  and  class  of  serv- 
ice, and  by  whom  rendered.  She  also  ex- 
ccc»ts  to  the  amount  with  which  appellant 
charged  himself  as  rent  for  the  real  estate 
and  alleges  that  the  rent^  value  was  at 
least  fSOO  per  annum. 

We  have  stated  the  issues  Jcdned  thus  ful- 
ly in  orda  fliat  a  full  understanding  of  the 
questions  involved  may  be  had.  By  agree- 
mmt  the  issues  joined  by  the  petition,  the 
answer,  and  reply,  and  the  account  render- 
ed by  the  administrator,  appellant  herein, 
and  the  exceptions  thereto  by  the  respondent 
were  tried  togeCher.  The  bearing  was  com- 
menced on  December  3, 1917,  and  on  the  next 
day  a  postponement  was  ordered  by  agree- 
ment, and  the  trial  was  resumed  March  28, 
1918.  In  the  meantime  Messrs.  Smith  & 
McBroom,  who  had  previously  represented 
him,  had  withdrawn  as  couosel  for  appellant, 
and  Ray  VanCott,  Esq.,  and  Hon.  A.  J. 
Weber,  now  a  member  of  this  court,  appear- 
ed for  the  appellant  during  the  remainder  of 
the  trial.  At  the  conclusion  of  the  trial  the 
court  refused  to  allow  any  of  the  Items  of 
appellant's  account,  except  $2  for  filing  of 
petition  for  letters  of  administration,  $10 
for  filing  Inventory,  $4  for  publication  of 
notice  to  creditors,  and  $5  for  publishing 
notice  of  hearing  on  petition,  a  total  of  $21, 
and  found  that  at  the  time  of  her  death  the 
deceased,  Maren  C.  Hansen,  was  the  owner 
of  the  real  estate  hereinbefore  mentioned, 
and  also  24  shares  of  the  capital  stock  of 
the  Utah  &  Salt  Lake  Canal  Company,  and 
a  note  for  f 900,  made  by  one  Bostolo  Brosg- 
hein,  payable  originally  to  the  appellant, 
Henry  O.  Hansen,  and  secured  by  a  mortgage 
on  c^ain  real  estate,  and  assigned  to  the  de- 


ceased, and  that  such  shares  of  stock  and 
said  note  and  mortgage  should  have  been 
Included  In  the  inventory  filed  by  appellant 
as  administrator.  The  trial  court  also  found 
that  appellant  was  durgeaUe  wltli  reitsl 
value  of  the  real  estate  trem  Januazr,  1886. 
a  little  less  than  two  raonau  after  tbe  deatti 
of  Maren  O.  Hansen,  to  the  date  of  tbe  Judg- 
Towt,  togeOwr  witib  legal  int«rest  laiereoii. 
amoontliv  In  liie  aggregata  to  917,896.84. 
The  court  furthw  found  that  there  was  due 
from  the  administrator,  because  of  aald  note 
and  mortgage,  $2302:20,  and  tbat  flu  ai^- 
lant  had  reo^red  for  «  rl^t  of  way  for  a 
railroad  line  over  the  real  estate  tlie  sum 
of  $174,  whtdi,  wlQi  Interest;  amounted  to 
$234,86,  making  a  total  debit  against  appel- 
lant of  $20,628.44. 

Judgment  was  entered  In  aeootdaiiee  with 
tAese  findings,  and  removing  appellant  as  ad* 
miidstrator,  appointing  another  administra- 
tor, and  directing  sfich  administrator  to 
bring  necessary  legal  aetl<«B  to  recover  from 
•Kiellant  and  other  necessary  parties  the 
mts  and  profits  owliv  by  blm  to  the  estate, 
and  also  to  recover  the  24  shares  of  capital 
stock  In  said  canal  company.  From  this 
judgment  the  administrator  has  appealed  to 
this  court,  and  assigns  many  errors,  but  tbe 
only  errors  which  we  deem  it  necessary  to 
consider  are  those  challenging  the  correct- 
ness of  the  Judgment  of  the  trial  court  In 
charging  the  appellant  as  administrator  with 
rents  for  the  real  estate  from  the  date  of 
the  death  of  Maren  C.  Hansen  to  the  date 
of  the  accounting,  and  with  the  $900  note 
and  Interest  thereon,  and  with  tbe  24  shares 
of  canal  stock,  and  refusing  to  allow  him  any 
credits  for  the  payment  of  any  debts  of  the 
deceased,  expenses  of  her  last  illness,  fun- 
eral  expenses,  and  attorney's  fees,  or  for 
taxes  paid,  or  for  improvements  and  r^>airs 
made  on  the  real  estate,  and  removing  him 
as  administrator. 

Much  of  the  evidence  In  the  record  relates 
to  the, conveyances  made  by  children  of  ap- 
pellant after  they  arrived  at  their  majority, 
and  the  consideration  therefor;  but,  since 
the  appellant  concedes  that  at  the  time  of  the 
death  of  Maren  C.  Hansen' the  title  to  the 
land  In  question  was  In  her,  we  think  this  has 
no  bearing  on  the  questions  involved  in  this 
proceeding,  the  object  of  which  is  to  require 
an  accounting  by  the  appellant  as  adminis- 
trator, and  to  remove  him  and  secure  the  ap- 
pointment of  another  In  his  place. 

Aa  the  respondent  contends,  and  the  trial 
court  held,  that  the  24  shares  of  stock  In 
the  canal  company  and  the  $900  note  and 
mortgage  belonged  to  the  deceased  at  the 
time  of  her  death,  and  should  have  been  in- 
cluded in  the  inventory,  which  contration  is 
stoutly  contested  by  appellant,  and  he  as- 
signs  as  error  this  holding  of  the  trial  court, 
we  deem  It  advisable  to  first  dispose  of  wis 
question.  While  it  Is  coiri»ided  by  xespond- 
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eat  that  the  land  was  paid  for,  at  Imst  lo 
part,  by  mon^  belonging  to  deceased,  It  Is 
not  contended  tbat  appellant  was  not  the 
original  owner  of  tbe  canal  stock  and  the 
note  and  mortgage  In  question. 

[1]  The  record  shows  without  controversy 
Ibat  on  March  8,  1894,  the  land  was  convey- 
ed by  appellant  to  bis  wife,  and  there  is  no 
evidence  In  title  record,  and  no  attempt  to 
prove,  tbat  any  consideration  whatever  was 
paid  by  the  deceased  for  his  conveyance. 
The  only  evidence  as  to  the  purchase  of  the 
real  estate  was  given  by  the  appellant,  who 
testlfled  that  the  land  was  bought  with  the 
fl.000  borrowed  from  Newman  and  Nielsen 
on  notes  signed  by  him  and  bis  deceased 
wlf&  He  testtfled,  however,  that  tba  de- 
ceased Inherited  certain  moneys  from  her 
fiither,  part  of  itiilcb  she  received  before 
leaving  Dmmailc,  and  part  after  axrivlng 
In  tUs  eoontry,  and  tbat  part  of  this  mon^ 
was  spent  on  this  land.  At  the  time  the 
ccuveyance  of  die  land  was  executed,  appe- 
lant BBSlgned  to  his  wife  the  mortgage  In 
question  and  presumably  tnuuiferred  the 
note  to  her,  a)thou^  all  the  eivldence  In  tha 
record  on  this  subject  consists  of  the  record 
of  the  assignment  <rf  tbe  mortgage.  On  tiie 
same  date  four  certlfloates  of  capital  atoc^ 
of  the  canal  company,  aggregating  24  shares, 
held  by  app^ant,  were  surrendered,  and  a 
new  oertlfleate  for  24  shares  was  Issued  to 
Uaren  G.  Hansrai.  Tliere  was  no  attonpt 
to  prove  that  she  paid  any  conslderatlmi 
whatever  foar  tbe  note  and  mortgage,  or  the 
canal  stock.  So  for  as  the  record  discloses, 
this  c<nveyance  ot  the  land  and  the  assign- 
ment and  transfer  of  the  note  and  mortgage 
and  canal  stock  covered  practically  all  the 
pr(^)erty  owned  by  app^ant  The  only  ex- 
planatl<Hi  given  for  this  conveyance  of  tbe 
real  estate,  the  assignment  of  the  mortgage, 
and  tbe  transfer  of  the  capital  stock  is 
found  Id  the  testimcmy  of  aiq>^lant  and  this 
is  very  meager.  He  testlfled  that  at  the  time 
the  deed  to  the  land  was  executed  be  was 
very  sick ;  in  fact,  so  sick  that  on  his  re- 
covery he  did  not  remember  having  made 
the  deed  until  reminded  of  the  fact  by  the 
l^j'slclan  who  treated  him.  He  further  tes- 
tieed  that  he  had  no  recollection  of  having 
transferred  the  canal  stock,  or  concerning 
the  $000  note  and  mortgage,  but  that.  If  he 
did  transfer  the  canal  stock,  it  was  retrans- 
fcrred  to  him  before  his  wife  died.  He  also 
testified  that  after  his  recovery  his  wife  ful- 
ly intMided  to  reconvey  the  land  to  him,  and 
repeatedly  promised  to  do  so,  but  that  for 
two  months  before  her  death  she  was  un- 
able to  make  the  necessary  conveyance.  On 
October  12, 1897,  the  certiflcate  of  stock  Issued 
to  Maren  G.  Hansen  was  surrendered  and 
a  new  certiflcate  Issued  to  appellant.  The 
surrendered  certiflcate  bore  the  following 
indorsement:  "Maren  Krlestlne  Hansen,  Sei>- 
WQber  2S,  The  contention  of  the  re- 


spondent Is  that  this  Indorsement  was  forged 
by  appellant,  and,  while  tbe  appellant  denies 
that  be  wrote  the  Indorsement,  there  Is  evi- 
dence tending  to  show  that  the  handwriting 
is  his. 

Conceding  this  to  be  true,  does  It  justly 
a  finding  that  the  indorsement  la  a  forgery? 
We  think  not.  Seeping  In  mind  that  It  la 
undisputed  that  appellant,  prior  to  Mtadi 
3,  1894,  was  tbe  owner  of  the  real  estate, 
and  of  this  canal  stock,  and  of  the  note  and 
mortgage  In  question,  all  of  which  were  con- 
veyed and  transferred  to  his  wife,  Mar^i  O. 
Hansen,  at  the  same  time  when  appellant 
was  very  sick,  that  It  constituted  practically 
all  of  the'property  oi  the  anieUant,  and  that 
all  of  their  children,  five  in  number,  were 
small,  we  think  the  most  reaacmable  inf«^ 
ence  to  be  drawn  Is  that  thSs  omveyance, 
and  this  transfer  from  aiq;)eUant  to  his  wife 
were  made  In  omtemplatlon  of  impending 
dtesolutlon,  in  ord«  that  in  case  his 
death  the  widow  would  not  only  have  the 
home,  but  all  of  the  property,  to  enable  ber 
to  keep  ber  c3illdr«i  together  and  to  rear 
them,  and  that  iqwn  ttie  recovery  of  the 
husband,  and  whra  the  wlfie  In  turn  fell  sick, 
it  was  her  desire  that  la  case  of  her  death 
the  husband  should  have  sU  the  property 
tm  a  like  purpose  and  that,  althoiult  she 
never  recoDveyed  me  real  estate,  riw  de- 
Uvered  the  cotlflcate  of  canal  stodc  tbat 
had  been  Issued  to  her,  and  also  the  note 
and  mortgage,  to  her  husband,  if,  indeed, 
tbe  same  bad  ever  been  In  her  actual  pos- 
sessloD,  and  that  she  indorsed  the  certificate 
and  note,  or  authorised  hse  husband  to  In- 
dorse her  name  thoreon.  In  other  words,  we 
tblnk  the  <mly  reasonable  Inf^nce  to  be 
drawn  from  all  the  facts  and  circumstancee 
appearing  in  the  record  is  that  It  was  the 
desire  of  ai^Uant  and  his  wife,  Haren  C. 
Hansen,  tbat  upon  the  death  of  either  the 
survivor  should  at  once,  without  any  pro- 
bate proceedings,  have  all  the  progerty  whlcJi 
they  had  accumulated  through  years  of  toll, 
to  enable  such  survivor  to  support  and  main- 
tain their  minor  children,  and,  for  the  pur- 
pose of  accomplishing  this  end,  the  certifi- 
cate of  stock  and  the  note  and  mortgage 
were  returned  to  appellant,  but  owing  to  the 
Illness  of  deceased  a  deed  to  the  real  estate 
was  not  executed  by  her  to  her  husband, 
tbe  appellant 

We  think  the  evidraice  Is  insuCBcient  to 
fasten  upon  appellant  the  crimes  of  forgery 
and  embezzlement  He  only  kept  what  was 
rightfully  and  equitably  his  own.  So  far  as 
the  note  and  mortgage  are  concerned,  there 
Is  no  allegation  concerning  them  In  the  pe- 
tition, and  no  issue  Is  tendered  by  the  plead- 
ing?, and  the  findings  and  Judgment  of  the 
trial  court  as  to  the  note  and  mortgage  are 
without  the  issue-  As  before  stated,  the  ap- 
pellant testlfled  that  he  had  no  recollection 
of  having  transferred  the  canal  stock  to  his 
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wife,  and  had  no  recollection  ot  tbe  note 
and  mortgage.  It  Is  not  strange,  however, 
that  appellant,  who  testified  that  he  bad  been 
sick  a  great  deal,  having  had  pneumonia 
elgbt  times  and  typhoid  pneumonia  once, 
could  not  remember  the  details  of  tbese 
transactions  between  himself  and  wife,  which 
occurred  more  than  20  years  ago. 

Holding,  as  we  do,  that  the  evidence  is 
InsutBdent  to  show  that  the  deceased,  Haren 
G.  Han^n,  was  the  owner  of  the  canal  stoclt, 
or  the  note  and  mortgage  In  question.  It  la 
unnecessary  for  ue  to  discuss  tbe  evidence 
as  to  the  genuineness  of  tbe  indorsement  of 
the  certificate  or  tbe  release  of  tbe  mortgage. 
We  conclude .  that  the  trial  court  erred  in 
charging  the  appellant  In  his  account  as  ad- 
ministrator with  the  shares  of  capital  stock 
and  the  note  and  mortgage  In  question. 

[21  Appellant  contends  that  he  was  not 
chargeable  with  the  rratal  value  of  the 
real  estate,  for  the  reason  that  It  was  the 
homestead  of'  the  family,  and  under  Oomp. 
Laws  Utah  1917,  f  7043,  he  and  hU  family 
of  minor  children  were  entitled  to  occupy  tbe 
same  "until  otherwise  directed  by  the  court," 
and  that  the  court  has  never  made  any  order 
la  the  matter.  That  section  provides,  in  so 
far  as  applicable  to  this  question,  as  fcdlom: 

"When  a  pentm  dies  learing  a  anrvivlng  wif^ 
htulHUid,  or  minor  children,  tiiey  ahall  be  enti- 
tled to  remain  in  possession  of  the  homestead 
and  to  the  nse  of  the  property  exempt  from 
execution  until  otherwise  directed  by  tbe 
court  •  • 

Connsd  for  respondent  contends  that  upon 
the  remarriage  of  the  appellant  his  right  as 
the  surviving  busBand  of  Maren  O.  Hansen 
to  occupy  tbe  homestead  ceased,  and  cites 
In  support  of  that  contention  two  cases  frmn 
California,  namely.  In  re  Estate  of  Boland, 
43  Cal.  640,  and  In  re  StiU'a  Estate,  117  CaL 
609,  49  Pac.  463.  We  tbiuk  tbese  cases  are 
readily  distinguishable  from  tbe  case  at  bar. 
E!acb  of  the  California  cases  arose  upon  an 
application  to  set  aside  a  homestead  under 
a  statute  of  that  state  concerning  home- 
steads. There  appears  to  have  been  two 
proTlaloos  In  tbe  California  statutes  concern- 
ing the  right  of  a  surviving  widow  to  a 
homestead  In  tbe  lands  of  her  deceased  bus- 
band,  namely:  (1)  Where  during  tbe  exist- 
ence of  the  community  a'  homestead  had  been 
created  by  a  compliance  with  tbe  homestead 
act;  and  (2)  where  after  tbe  death  of  the 
husband  she  applied  to  the  proper  court  for 
an  order  setting  apnrt  a  homestead  to  her 
out  of  the  lands  of  the  deceased.  Under  the 
first  provision,  where,  durlug  the  life  of  tne 
husband,  a  family  homestead  has  been  set 
apart,  the  title  vests  in  tbe  wife  or  widow 
by  right  of  survivorship;  and  In  the  second 
the  right  to  a  homestead  Is  acquired  by 
making  application  to  the  i»*oper  court  and 
obtaining  an  order  setting  apart  a  h<Hne- 
steod.  In  the  Boland  Case  the  court  said: 


"Conceding,  for  the  porpcse  of  this  case,  that 
the  property  in  questicm  could  be  set  apart  to 
the  widow,  under  the  provisions  of  the  Probata 
Act,  notwithstanding  the  will  of  John  Boland. 
it  is  evident  that  the  widow  could  acquire  no 
homestead  Interest  In  the  property  until  an  or- 
der of  the  probaU  court,  or  judge,  was  made, 
setting  it  apart  to  her.  It  differs  from  the 
case  of  a  homestead  created  daring  tbe  ezisteDce 
of  the  coomiunity,  by  a  compliance  with  the 
provisions  ot  the  homestead  act,  the  title  to 
which  vests  In  the  wife  upon  the  death  of  tbe 
husband,  by  right  of  snrvivorsbtp.  In  the  lat- 
ter case  the  property  becomes  the  property  of 
the  widow  operation  of  law.  In  the  case 
presented  It  cooU  only  become  hers  by  the  de- 
cree of  the  oout  or  judge."  ^ 

It  will  be  observed  that  it  Is  there  held 
that  the  right  to  have  a  homestead  set  apart 
after  the  death  of  the  husband  is  determin- 
ed by  her  status  at  the  time  the  order  Is 
made,  and  that,  since  the  order  can  be  made 
only  upon  application  of  the  widow,  If  she 
has  remarried  and  Is  no  longer  a  widow 
and  bead  ot  the  family,  no  homestead  can 
be  set  apart  to  her. 

Under  Gomp.  Laws  Utah  1017.  i  7648,  the 
right  to  remain  in  the  posseudon  ot  the 
homestead  vests  in  tbe  aurrlTlng  spouse  by 
(q^etBtlfm  of  law  upon  the  deadi  ot  tbe  bus- 
band  or  wlf^  without  any  tffder  of  any  court, 
and  this  right  continues  "until  othwwlse 
directed  by  the  coort"  It  will  thus  be  seoi 
that  under  the  provisions  of  the  laws  of  Oall- 
fonUa.  under  which  the  declsioDs  referred 
to  were  made,  it  requires  an  alBimatlTe  act 
upon  the  part  of  the  court  or  Judge  to  en^ 
title  tbe  widow  to  any  luMnestead  lii^t  in 
the  iffi^perty  ot  ber  deceased  husband,  while 
under  section  7643,  supra,  the  b(Hnestead 
right  attaches  upon  the  death  of  the  hus- 
band or  wlf^  and  it  requires  an  affirmative 
act  to  terminate  such  right  In  other  words, 
in  this  state,  upon  the  death  of  the  husband 
or  wife,  the  surviving  spouse,  by  operation 
of  law.  Is  vested  with  the  right  of  occupancy 
and  use  of  the  homestead,  and  this  right 
continnes,  according  to  tbe  express  terms 
of  the  statute,  "until  otherwise  directed  by 
the  court."  No  doubt  the  court  would,  upon 
aK>Ucatlon  of  any  person  interested  In  the 
estate,  and  upon  a  showing  that  Justice  re- 
quired that  this  right  to  the  occupancy  and 
use  of  the  homestead  should  be  terminated, 
enter  an  order  to  that  effect ;  but  tbe  remedy 
of  a  person  Interested  in  the  estate  is  to  apply 
to  the  court  for  an  order  directing  the  ter- 
mination of  such  occupancy  and  use,  and  not 
In  a  proceeding  to  compel  the  surviving 
spouse  to  pay  rental  for  tbe  land. 

It  follows  that,  since  no  order  has  ever 
been  made  terminating  the  right  of  the  ap- 
pellant  to  occupy  the  lands  In  question, 
which  constituted  the  homestead  of  the  fan> 
lly  at  and  prior  to  the /death  of  Maren  O. 
Hansen,  he  bad  a  right  under  tbe  law  to 
occupy  tbe  same^  and  is  not  diargeaUe  with, 
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tbe  payment  of  rent  tberefor,  and  that  ttie 
trial  court  erred  In  charging  him  with  snch 
rental  value  In  the  settlement  of  his  account. 

[3]  It  la  contended,  however,  by  respond- 
eat, that  the  appellant  never  claimed  the 
right  to  occupy  the  lands  as  surviving  hus- 
band of  Maren  C.  Hansen,  and  that  during 
tlie  trial  his  former  counsel  waived  any 
such  right  by  his  admission  that  appellant 
was  liable  for  the  reasonable  rental  value 
of  the  lands;  but  we  think  this  was  but  an 
admission  of  a  legal  conclusion  and  Is  bind- 
ing neither  upon  *  appellant  nor  upon  the 
court.  It  la  the  duty  of  the  court  to  declare 
the  law  ks  It  exists,  regardless  of  wiiat  a 
party  or  his  (Counsel  may  concede  to  be  the 
law.  1  Sutherland,  Code  Ple^ng,  427 ;  Bns- 
seU  T.  Wheeler,  120  Mich.  41.  88  N.  W.  73. 

It  is  due  to  the  learned  trial  judge  who 
heard  tbe  case  below  to  say  that  tbe  many 
admlsalODs  of  this  character  made  by  tbe  f  or^ 
mer  connati  of  appellant  were  calculated  to 
mislead  tbe  court  In  the  burxy  of  tbe  trial ; 
but  a  careful  reading  of  ttae  record  dlBClbsee 
tbe  fact  that  after  the  change  of  counsel 
was  made  the  present  counsel  for  appellant 
objected  to  any  evidence  of  tbe  rental  value 
of  the  premises  on  the  express  ground  that 
the  appelant  and  bis  minor  children  were 
entitled  to  occupy  the  premises  "until  otba- 
wise  directed  by  the  court" 

[4,  S]  The  trial  conrt  also  refused  to  allow 
the  appellant  any  credit  In  bis  account  as 
administrator  for  funeral  expenses,  or  the 
eipenses  of  the  last  illness  of  the  deceased, 
or  for  taxes  paid  on  the  real  estate,  or  for 
permanent  improvements  placed  thereon. 
The  record  does  not  disclose  Just  why  all 
of  these  claims  were  disallowed,  but  It  was 
presumably  on  the  theory  that  they  must 
have  been  presented  to  the  Judge  within  the 
time  fixed  for  the  presentation  of  claims 
and  must  have  t>een  allowed  by  him.  Comp. 
Laws  Utah  1917,  |  7666,  reads  as  follows: 

'*rbe  exeentor  or  adndnlstrator,  as  soon  as 
be  ham  aaffident  fnnds  in  his  hands,  must  pay 
the  funeral  expenses  and  expenses  of  the  last 
sickness  and  the  allowance  made  to  tbe  family 

of  the  decedent.  He  may  retain  In  his  hands 
tbe  necessary  expenses  of  administration,  but 
he  Is  not  obliged  to  pay  any  other  debt  or  any 
l^cy  untU  the  payment  has  been  ordered  by 
the  Gonrt" 

Under  this  seotltm  claims  for  funeral  ex- 
penses and  e:q>en3e8  of  tbe  last  sickness  of 
tbe  deceased  person  are  not  required  to  be 
presented  as  other  claims,  but  may  be  paid 
by  the  administrator  without  having  been 
presented  and  allowed.  Indeed,  the  statute 
requires  blm  to  pax  sudti  expenses  as  soon 
aa  be  has  snffldoit  funds  in  his  hands.  Of 
course,  in  bis>  final  settlement,  tbe  adminis- 
trator sbould  be  required  to  prove  to  tbe 
satisfaction  of  the  court  the  payment  of 
snch  claims  and  that  they  are  reasonable 
and  Just.  Section  7750  provides  that  if  up- 


on tbe  settlement  of  the  account  of  an  ad* 
minlstrator— 

"it  eppeors  that  the  debts  against  the  deceased 
have  been  paid  without  tho  affidavit  and  allow- 
ance prescribed  by  statute,  and  it  shall  be  prov- 
en by  competent  evidence  to  the  satisfaction  of 
the  court  diat.snch  debts  were  Justly  due,  were 
paid  In  good  faith,  that  tbe  amoont  paid  was 
tbe  true  amount  of  sacb  indebtedness  over  and 
above  all  payments  or  set-off,  and  that  the  estate 
is  solvent,  it  shall  be  the  duty  of  tbe  said  court 
to  allow  tbe  said  sum  so  paid  In  the  settlement 
of  said  accounts.** 

^  This  section  dearly  confers  upon  the  conrt 
ample  authority  to  allow  tbe  administrator 
credit  for  any  claims  actually  paid  by  him 
upon  producing  the  proof  required  therein; 
and,  Indeed,  It  Is  the  duty  chC  tbe  court  to 
allow  credit  for  claims  so  paid  upon  satis- 
factory proof  of  the  required  Iftcts.  HtM  ap- 
pellant Is  therefore  witltled  to  credit  for  any 
debts  against  tbe  deceased  whldi  were  ac- 
tually paid  by  blm  In  good  faith,  upon  mak- 
ing satisfactory  pnxtf  to  the  court  "that  sudi 
debts  were  Justly  due  and  that  the  amount 
paid  was  the  true  amount  of  such  Indebted- 
ness over  and  above  all  payments  or  Bet-<rff, 
and  that  the  estate  Is  solvoit,"  notwltbstand- 
tng  no  claim  or  claims  for  sudb;  ind^ite&MSB 
bad  been  presented  and  flowed  as  provided 
by  the  Probate  Code.  In  paying  any  claims, 
without  Fsqulrlng  ^eHr  presentation  and  al- 
lowance tbe  administrator  acts  at  bis  peril ; 
that  Is,  he  assumes  the  burden  of  i^rorlng 
all  ttu  facts  required  by  the  last-menttoned 
section  to  be  proven  to  the  satisfaction  of 
the  court.  Such  payments  are  not  to  be  ai- 
couraged,  and  when  made  tbe  proof  diould 
be  clear  and  convincing  to  entitle  him  to 
credit  In  tbe  settlwent  of  bis  account;  but 
when  snch  proof  Is  satisfactory  to  the  conrt 
the  law  makes  it  the  duty  of  the  court  to 
allow  the  sum  so  paid  In  settlement  of  the 
final  account  of  the  administrator. 

[«]  Comp.  Laws  Utah  1917,  |  7767,  reads 
as  follows: 

"Before  any  decree  of  distribution  of  an  es- 
tate is  made,  the  court  must  be  satisfied,  by  the 
oatb  of  the  executor  or  administrator,  or  other- 
wise, tbat  all  state,  county,  and  municipal  taxes 
legaUy  levied  upon  personal  proiwrt^  ot  tbe  es- 
tate have  been  fully  paid." 

It  is,  we  think,  likewise  the  duty  of  the 
administrator  to  pay  all  taxes  legally  levied 
against  tbe  real  esta'te.  In  this  case  it  is 
undisputed  ttiat  the  appellant  paid  all  the 
taxes  levied  against  tbe  lands  belonging  to 
the  estate,  and  it  is  difficult  to  understand 
why  he  sbould  not  be  credited  with  such 
payment  in  the  settlonent  of  his  accounts. 
Indeed,  counsel  for  the  respondent  has  not 
contended  otherwise  in  bis  brief,  and  upon 
the  oral  argument  only  contended  that  no 
credit  could  be  given  for  any  payment  made 
prior  to  hJs  appointment  as  administrator, 
since  such  payment  must  have  been  made 
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by  talm  personally,  and  not  as  admlulsfcrator. 
Jt  the  appellant  had  been  a  stranger  to  the 
estate,  and  not  Interested  therein,  there 
would  be  madi  force  to  this  contention,  as 
he  wonld,  nnder  sudi  circumstancea,  have 
been  an  Intmneddler,  TOluntarUy  paying 
taxes  of  another.  But  the  awellant  was  one 
of  the  h^rs  of  Maren  O.  Hansen,  and  as 
su<Ai,  and  as  die  father  of  her  minor  cbil- 
dren,  was  interested  in  preserving  the  estate 
by  preventing  it  from  being  sold  for  taxes. 
He  was,  therefore,  acting  within  his  rights 
in  paying  the  taxes  out  of  his  own  funds, 
and  is  entitled  to  credit  for  all  the  taxes 
paid,  together  with  interest  thereon  from  the 
date  of  payment,  whether  paid  before  or  aft* 
er  his  appointment.  The  cause  appears  to 
have  been  tried  upon  the  theory  that  the  ap- 
pellant occupied  a  position  In  no  way  dif- 
ferent from  a  person  who  was  a  strange 
to  the  estate,  except  in  his  capacity  as  ad- 
ministrator, and  this  probably  led  to  the 
application  of  erroneous  principles  of  law  In 
determining  this  question  and  that  of  the 
paymrat  of  reutals. 

[7. 1]  As  we  have  l>efore  stated,  the  court 
disallowed  all  of  the  claims  of  the  appellant 
for  Improvements  and  repairs  made  on  the 
pronisee.  This  presents  a  more  difficult 
question  than  does  the  claim  for  taxes  whl<^' 
we  iiave  been  discussing.  Comp.  Laws  Utah 
1917,  i  7718,  provides,  inter  alia,  that  an  ad- 
ministrator "must  keep  in  good  tenantable 
repair  all  houses,  buildings,  and  fixtures," 
on  real  estate  under  bis  control.  Section 
7730  provides  that  "he  shall  be  allowed  all 
necessary  expenses  in  the  care,  mfinag^ent, 
and  settlement  of  the  estate."  Under  these 
provisions  we  have  no  doubt  that  the  ap- 
pellant is  entitled  to  credit  for  expenses  in- 
curred in  making  r^alrs  on  the  existing 
bnlldings,  such  as  putthig  in  new  floors,  put- 
ting on  new  roof,  and  other  necessary  re- 
pairs, or  for  the  repair  of  existing  fences; 
but  the  question  Is:  Is  he  entitled  to  credit 
for  any  new  buildings?  Our  statute  on  this 
subject  is  Identical  with  the  California  stat- 
ute on  the  same  subject,  and  in  the  case  of 
In  re  CIos*  Estate,  110  Cal.  401.  42  Pac  071« 
it  was  held  that  where  an  old  ballding  be- 
comes untenantable,  and  it  was  impractical 
to  repair  It,  a  new  ballding  might  be  erected 
and  its  erection  might  be  treated  as  repairs. 
We  quote  the  first  ond  third  paragraphs  of 
the  syllabus  in  that  case: 

"1.  An  executrix  of  an  estate,  part  of  the 
buildings  on  which  had  been  used  for  years  as 
stables,  on  complaint  as  to  thdr  unsafe  condi- 
tion, consulted  arcbitects  in  regard  to  repairing 
the  same,  but  was  informed  that,  since  the 
balMings  were  within  the  fire  limits  of  the  city, 
an  ordinance  required  fireproof  roofs  and  walls. 
It  appeared  that  the  premises  were  practically 
untenantable,  because  of  the  condition  of  the 
stables.  Held,  that  the  erection  of  new  huild- 
ioes  at  a  reasonable  cost  on  the  site  of  the  old 
tor  the  same  purposes,  and  in  compliauoe  with 


the  ordinance,  were  *repairs,'  within  Code  Olr. 
Proc.  S  1452,  requiring  executors  to  'ke^  in 
good,  tenantable  repair  all  houses,  buildingB, 
and  fixtures'  on  the  estate,  so  that  the  execu- 
trix was  entitled  to  credit  for  the  expense  there- 
of on  her  acconnting." 

"8.  An  executrix  need  not  show,  as  a  cwdi- 
tion  precedent  to  the  allowanos  of  a  dain  for 
the  expense  of  repairs  on  the  estate,  that  the 
repairs  were  ordered  by  the  predate  oourt,  where 
the  expense  was  reasonable,  and  for  the  benefit 
of  the  estate." 

It  la  Impossible  to  lay  down  any  bard 
and  fast  rule  to  govern  In  matters  of  this 
kind.  Much  must  necessarily  be  left  to  the 
Judgment  and  sound  discretiott  of  the  trial 
Judge,  but  we  apiNrove  of  th6  statem^t  of 
the  Court  of  Appeals  of  New  York  in  In  re 
NUes,  113  N.  y.  547,  21  N.  K.  687,  In  the  fol- 
lowing language: 

"This  matter  of  the  administration  of  estates 
is  one  which  is  pecnliarly  within  the  cognisance 
of  eqnity,  and  a  Surrogate's  Court,  in  adjusting 
the  accounts  of  executors  and  administrators, 
is  governed  by  principles  of  equity  as  well  as  of 
law.  Upson  v.  Badeau,  3  Bradf.  Bur.  [N.  X.] 
15.  Within  the  exercise  of  the  statutory  powers 
conferred  upon  him  to  direct  and  control  the 
conduct  and  to  settle  the  accounts  of  administra- 
tors and  executors,  the  surrogate  is  not  fetter- 
ed; nor  Is  he  prevented  by  any  rule  of  law  from 
doing  exact  justioe  to  the  parties." 

While  section  7718,  supra,  does  not  in  ex- 
press terms  require  an  executor  or  adminis- 
trator to  do  more  than  to  keep  in  good  ten- 
antable repair  all  houses,  buildings,  and  fix- 
tures of  the  estate,  section  7739  provides  that 
he  shall  be  allowed  all  necessary  expenses 
in  the  care,  management,  and  settlement  of 
the  estate,  and  we  think  this  provision  Is 
broad  enough  to  include  such  permanent  im- 
provements on  the  land  as  are  reasonably 
necessary  for  Its  occupancy  and  to  preserve 
the  estate  and  enhance  its  value.  The  bet- 
tcr  practice,  however,  and  the  one  which  the 
district  courts  ahoitlA  insist  upon  under  ordU 
nary  cirownstanoes,  it  for  the  executor  or  ad- 
ministrator to  apply  to  the  court  in  wMcK  the 
estate  is  ieing  administered  for  authoritp  to 
make  such  improvements.  If  an  ewecutor 
or  administrator  chooses  to  make  «ucA  <m- 
provcfnenis  toithoiU  first  obtaining  authoritu 
to  do  so  from  the  court,  he  act*  at  his  peril, 
and  assumes  the  burden  of  provinff  that 
the  improvemfents  were  neoestary,  and  tcera 
made  in  gflod  faith  and  fot-  the  beneftt  of 
the  estate,  and  the  proof  of  these  facte 
should  he  clear  and  oonvinGtnff.  The  qaea- 
tion  of  Qie  allowance  for  Improvements  must 
be  determined  from  the  facts  in  each  par- 
ticular cose,  bearing  In  mind  that  such  im- 
provements must  be  proven  to  have  been 
reasonably  necessary  and  made  in  good  faith 
for  the  benefit  of  the  estate:  Take  the  mat- 
ter of  sinking  a  well.  If  there  Is  no  water 
on  or  In  connecUon  with  the  premises  suit- 
able for  domestic  purposes*  in  view  of  tba 
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Indispensable  neomity  for  pure  wboleKHiie 
water  for  racb  purpooea,  and  the  further 
tut  tbat  ita  acQoisldoii  will  add  permanoit- 
l7  to  the  value  of  the  estate,  we  ttaliA  it 
rests  in  the  sound  discretion  and  good  judg- 
ment of  the  court  to  allow  tbe  administrator 
the  expenses  necessarily  Incurred  In  that  be- 
balfi  but  aU  tbe  facts  and  circumstances 
should  be  taken  Into  coustderatloa  and  tbe 
matter  determined  upon  the  principles  of 
Justice  and  equity. 

In  tbis  case  we  think  appellant  is  clear- 
ly entitled  to  tbe  allowance  of  any  expendi- 
tures necessarily  made  in  repairing  bouses, 
hoildlngs,  or  fences  existing  on  the  premises 
at  the  time  of  tbe  death  of  Maren  C.  Hansen, 
but  that  in  view  of  the  fact  that  the  appel- 
lant, with  bis  family,  bad  the  use  and  oc- 
cupancy of  tbe  premises,  it  Is  a  matter  for 
the  district  court  to  determine,  from  all  the 
facta  and  circumstances,  whether  or  not 
appellant  should  be  allowed  credit  for  new 
additions  to  the  bouse,  and  for  the  erection 
of  a  barn,  the  construction  of  new  fences, 
and  the  sinking  of  wells.  In  the  settlement 
of  his  account  In  determining  tbis  question 
the  court  should  take  into  consideration  the 
evidence  as  to  the  condition  of  tbe  premises, 
and  their  state  of  improvement  and  value 
at  tbe  time  of  the  death  of  the  decedent, 
and  their  'Condition,  state  of  improvement, 
and  value  at  the  date  of  the  settlement  of 
the  account  of  tbe  administrator,  and  from 
all  these  facts  determine  what,  If  any,  credits 
the  administrator  is  entitled  to  In  the  settle- 
meat  of  his  accounts  for 'expenses  incurred 
in  tbe  making  of  new  improvements  of  tbe 
premises;  it  appearing  without  dispute  that 
at  the  date  of  the  death  of  Maren  O.  Hansen 
the  land  bad  but  little  improvements  there- 
on, and  that  the  buildings  and  fences  were 
of  small  value,  while  a  witness  for  tbe  re- 
spondent testified  that  tbe  farm,  at  the  time 
of  tbe  trial,  was  In  a  high  state  of  cultiva- 
tion, and  one  of  the  best  in  the  locality. 
Iliese  are  matters  to  be  considered  in  de> 
terminlng  tbe  rights  and  egulUes  of  Qie 
parties. 

If  tbe  judgment  of  the  trial  court  Is  al- 
lowed to  stand,  respondent,  without  any  ex- 
pense  whatever  to  her  or  to  the  estate,  in 
the  care  and  improvement  of  the  property, 
or  tbe  payment  of  taxes,  would  receive  from 
the  estate  approximately  four  times  tbe  val- 
ue of  tbe  real  estate  at  the  time  of  the 
death  of  her  mother,  and  also  her  distribu- 
tive share  of  tbe  real  estate  In  its  greatly 
improved  condition  and  enhanced  valn^  aa 
well  aa  her  distribatiTe  share  ot  the  24 
shares  of  canal  stock,  while  the  a]K>eUant, 
in- his  declining  years,  would  be  turned  from 
tbe  home  he  has  eatahllabed  and  impFoved 


by  a  ouarter  of  a  c^ntory  of  toll,  pennUeas. 
We  cannot  give  oor  approval  to  a  rule  of 
law  which  would  zestdt  in  a  Judgmrat  so 
harsh. 

II,  11]  As  to  the  dalm  made  tbe  appel- 
lant for  the  cost  of  the  ereiictioa  ot  the 
windmill  placed  on  Oie  premises,  this  being 
an  improvement  of  a  temporary  (tractor 
and  necessitated  mainly  for  tbe  convenirace 
of  the  appellant  whUe  occupying  the  prem- 
ises, we  think  he  would  not  be  entitled  to 
credit  therefor.  Nor  do  we  think  be  is  en- 
tiUed  to  credit  for  tbe  $500  paid  In  satis- 
faction of  the  two  notes,  one  given  to  New- 
man and  the  other  to  Nellson,  as  we  think 
tbe  only  reasonable  inference  to  be  drawn 
from  the  evidence  is  that  those  notes  were 
given  foe  money  borrowed  by  appellant  for 
his  own  use,  and  that  bis  trite  signed  them 
merely  as  surety,  and  that  appellant.  In 
paying  those  notes,  was  paying  bis  own 
debt,  and,  of  course.  In  such  an  event,  would 
not  be  entitled  to  charge  any  portion  there- 
of to  the  estate.  Tbe  evidence  upon  this 
subject  is  somewhat  meager,  and  we  do  not 
attempt  to  make  any  final  determination  of 
the  matter,  but  leave  the  question  open,  to 
be  determined  by  the  district  court  in  tbe 
final  settlement  of  the  accounts  of  Qie  ad- 
ministrator. 

The  appellant  contends  that  the  court  er- 
red In  refusing  to  allow  him  to  amend  his 
answer  by  alleging  that  be  bad  contracted 
with  tbe  respondent  for  the  purchase  of  her 
interest  in  the  real  estate  in  question  and 
bad  paid  the  consideration  therefor,  and  al-. 
so  in  holding  that  the  respondent  was  the 
owner  of  an  undivided  two-fifteenths  inter- 
est In  the  real  estate.  This  proceeding,  bow- 
ever,  being  one  to  compel  an  accounting  by 
the  administrator,  and  for  his  removal,  and 
the  appointment  of  a  successor,  these  ques- 
tions cannot  properly  be  determined  in  this 
proceeding,  but  may  arise  upon  tbe  distribu- 
tion of  the  estate,  or  in  an  action  by  tiie 
appellant  to  compel  the  respondent  to  con- 
vey her  Interest  In  the  estate,  shopid  he 
elect  to  bring  such  an  action. 

The  judgment  Is  reversed,  and  the  cause 
remanded  to  the  district  court  of  Salt  Lake 
county,  with  directions  to  set  aside  the  find- 
ings ot  fact,  conclusions  of  law,  and  Judg- 
ment, to  deny  tbe  petition  for  the  removal 
of  the  appellant  as  administrator,  to  grant 
a  rehearing  upon  the  account  of  the  admlDl»- 
trator,  and  to  settle  sutt  account  in  accord- 
ance with  the  views  e^ressed  herein.  Ap- 
pellant to  recover  costs  on  this  appeal. 

CORFMAN,  0.  J.,  and  FRIGE,  GIDEON, 
and  THTTRMAN.  JJ.,  concur. 
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In  re  FORNBT'S  BSTATB.  (No.  2884.) 
(Sni»eme  Court  of  Nevada.   Oct  2,  19190 

1.  BAffXABDS    ^»10  —  LSairnCATION  UUBT 

BE  Vaijd  iir  Statk  Whkbx  Bastabd  and 

FaTHEB  lilVXD, 

Legitlniation  of  a  bastard  most  be  according 
to  the  law  of  the  state  in  which  she  and  her 
father  bad  lived  during  tbeir  joint  lives,  to 
entitle  her  to  take  as  his  heir  personal  property 
which  he  left  in  anotha  state. 

2.  Basx&bds  «b>10  —  Fob  LEoxnifATioii 
Fathes  Uubt  Hats  Fault  into  WEian 
Child  is  Receivid. 

Under  Civ.  Code  Cat  |  280,  for  legitlnuition 
of  a  bastard,  the  father  must  have  a  family 
into  which  the  child  can  be  received. 

Sanders,  dissenting. 

A^al  from  District  Court,  WacOioe 
County ;  George  A.  Bartlett,  Judge. 

Id  tbe  matter  of  the  estate  of  Charles  F. 
Forney,  deceased.  From  the  decree  of  dis- 
tribution, and  an  order  denying  a  motion  for 
new  trial,  the  administrator  and  the  State 
appeal.  Reversed. 

li.  B.  Fowler,  Atty.  Gen.,  and  Robert  Rich- 
ards, Deputy  Atty.  Gen.,  for  the  State. 

Snmmerfleld  ft  Richards,  of  Reno,  for  ap- 
pellant administrator. 

James  T.  Boyd  and  Harlan  I*  Heward, 
both  of  Reno,  for  respondent.  . 

COLl^UAN,  C  3.  Cbaries  F.  Forney,  long 
a  resident  of  Truckee,  Cal.,  died  leaving  on 
deposit  in  certain  banks  in  Reno,  Ner.,  the 
sum  of  ¥4,500.  The  public  administrator  of 
Washoe  county,  Nov.,  qualified  as  adminis- 
trator of  the  estate,  and  In  due  time  filed 
his  final  report  and  petition  for  distribution, 
which  alleges: 

"That  the  whole  of  said  estate  is  the  separate 
property  of  said  decedent,  and  that  your  peti- 
tioaer  is  informed  and  believes,  and  therefore 
alleges  the  fact  to  be,  eaid  decedent  at  the  time 
of  bis 'death  left  him  surviving  no  wife,  nor 
father,  nor  motiier,  nor  sister,  nor  brother,  nor 
any  children,  nor  ancestors,  nor  descendants, 
whomsoever,  and  left  him  sorviving  no  heir  or 
heirs  at  law  or  next  of  kin  whatsoever,  and, 
according  to  the  best  information  and  belief  of 
your  petitioner,  all  the  rest,  residue,  and  re- 
mainder of  said  estate  should  escheat  herein 
and  be  distributed  to  the  state  of  Nevada  pur- 
suant to  the  provisions  of  law." 

On  the  lOtii  day  of  April,  1915,  one  Gladys 
Pohl,  by  and  tiirongh  her  guardian  ad  litem, 
filed  in  the  matter  of  said  estate  her  petition, 
reciting  that  she  was  the  daughter  of  the 
deceased  and  one  Minnie  Fohl ;  fliat  she  was 
bom  at  the  town  of  Truckee,  Cal.,  on  the 
6th  day  of  April,  1908,  and  that  ever  since 
her  birth  she  had  continued  to  reside  with 
her  mother  In  said  town;  that  the  said 


Forney,  on  Tarldua  and  divers  occasions,  pob- 
licly  acknowledged  the  said  Gladys  Pohl  to 
be  his  daughtw;  that  be  provided  her  with 
the  common  necessaries  of  life,  and  Informed 
various  and  divers  persons  that  the  said 
Gladys  Pohl  was  his  daughter,  and  that  he 
IntHided  to  care  and  provide  for  her  as  a 
father  should;  that  said  Gladys  Pohl  is  the 
only  child  of  deceased,  and  that  there  are  do 
other  heirs.  iSald  petition  concludes  with  a 
prayer  that  the  estate  of  the  deceased  be  dis- 
tributed to  her  after  the  payment  of  all 
charges  of  administration. 

Upon  the  hearing,  the  court  found  the 
facts  to  be  as  alleged  in  the  [>etitlon  of  said 
guardian,  and  entered  a  decree  accordingly. 
From  the  decree,  and  from  an  order  denying 
a  motion  for  a  new  trial,  the  administrator 
and  the  state  have  appealed. 

[1]  Counsel  for  appellants  contend  that  tbe 
statute  of  California  controls  in  determining 
whether  or  not  Gladys  Pohl  was  legitimated 
by  Forney  during  his  lifetime,  while  coun- 
sel for  respondent  argue  that  the  statute  of 
Nevada  controls.  The  petition  filed  in  be- 
half of  the  minor  does  not  allege  facts  sof- 
fldent  to  make  out  a  claim  under  the  Cali- 
fornia law,  in  that  it  foils  to  allege  that 
Forney  received  the  child  Into  his  temlly. 

A  dilld's  rl^t  to  inherit  dc3>en^  upon  its 
status.  There  must  be  some  fixed  ]^ce 
where  tbe  status  of  the  dklld  can  be  estab* 
lished.  What  better  place  than  liie  residence 
of  both  parties?  Common  sense  and  reason 
both  BO  dictate.  The  status'  of  a  dilld  Is  not 
an  ambulatory  thing,  which  can  be  shifted 
from  place  to  place  to  suit  any  condition 
that  may  arise.  If  any  other  rule  prevailed, 
and  Forney  had  left  money  on  d^toslt  In 
several  states,  the  minor  might  be  permitted 
to  lay  claim  to  the  deposits  In  all  of  them 
except  the  state  which  she  and  Forney 
had  lived  during  their  joint  lives,  which 
would  be,  it  seems  to  us,  a  reflection  upcm 
the  law.  It  was  to  avoid  such  absurd  re- 
sults that  led  to  the  establishing  of  the  rule 
recognized  In  Boss  v.  Ross,  129  Mass.  243, 
37  Am.  Rep.  322,  and  therein  expressed  in 
the  following  language: 

"It  is  a  general  principle  that  the  status  or 
condition  of  a  person,  the  relation  in  which  he 
fltanris  to  another  person,  and  by  which  he  la 
qualified  or  made  capable  to  take  certain  rights 
in  the  other's  property,  is  fixed  by  the  law  of 
the  domicile,  and  that  this  status  and  capacity 
are  to  be  recognized  and  upbdd.ln  every  other 
state,  so  far  as  they  are  not  incou^tcnt  with 
its  own  laws  and  policy.  Subject  to  this  liml- 
tfltion,  upon  the  death  of  any  man,  the  status 
of  those  who  claim  succession  or  InberitaDce  is 
his  estate  is  to  be  ascertained  by  the  law  under 
which  that  status  was  acquired;  his  personal 
property  is  indeed  to  be  distributed  according 
to  the  law  of  his  domicile  at  the  time  of  his 
death,  and  his  real  estate  descends  according 
to  the  lav  of  the  place  in  which  it  is  situated ; 


fts9For  otber  eoies  see  same  topic  and  KET-NTJMBER  In  all  Key-Numbered  Dlsesta  sad  Indexea 


Digitized  by 


Google 


IN  BE  70RNET*S  BSTATE 
(«4  P.) 


207 


but.  In  tAibtt  eaM,  It  la  aecwdfaiK  to  those  im> 
vlsitHu  of  that  taw  whidi  nvulmte  tlM  moceuloii 
or  inberitance  of  persons  having  such  a  status." 

Thfa  rule  la  recognized  by  and  stated  In 
Woerner's  American  Law  of  Administration 
<2d  Ed.)  at  section  565,  as  followa: 

"It  has  been  repeatedly  stated  that  the  law  of 

the  domicile  governs  the  distribation  of  per- 
sonal property,  so  that  it  is  ucneceflsary  to  dte 
authorities  here  in  rapport  of  this  principle.** 

It  ia  said  In  1  Ojrc  p.  981: 

"The  law  of  the  domicile  of  the  parties  is 
genwally  the  rule  which  governs  the  creation  of 
the  status  of  an  adopted  child." 

There  may  be  some  exceptions  to  the  gen- 
eral rule  laid  down,  bnt  these  exceptions  are 
made  in  favor  of  persons  domiciled  in  the 
state  in  which  the  property  Is  situated.  22 
K.  a  L.  p.  42,  I  & 

In  <vposltion  to  the  rule  laid  down,  coun- 
sel for  respondent  rely  upon  the  cases  of 
Hood  T.  McGehee  (C.  C.)  188  Fed.  205, 
Brown  v.  Flniey,  157  Ala.  424,  47  South.  577, 
21  L.  R.  A.  (N.  S.).  679,  131  Am.  St.  Rep.  68, 
16  Ann.  Gas.  778,  BIythe  t.  Ayres.  96  Cel. 
532,  31  Pac  915,  19  L.  B.  A.  40,  and  In  re 
Loyd's  Estate,  170  Gal.  80,  148  Pac.  522.  We 
do  not  think  any  of  tiie  cases  cited  sustains 
the  contention.  1^  the  first  case  mentioned, 
real  estate  was  involved,  and  question  as  to 
the  ad<9ti<Bi  of  the  plaintUfs  was  not  In  con- 
troversy. It  was  purely  a  question  as  to 
whether  or  not  adoptive  children  by  proceed- 
ings under  the  laws  of  Louisiana,  or  the  de- 
fendants, the  next  of  kin,  should  biherit 
under  the  laws  of  Alabama.  The  coort  said: 

*'Eb(A  state  has  exclosive  jurisdiction  of  the 
regulation  of  the  transfer  and  descent  of  real 
estate  within  Its  limits.  It  would  be  competent 
for  the  Legislature  of  Alabama  to  deny  the 
right  to  inherit  real  property  to  diildren  adopt- 
ed in  its  own  courts  by  its  own  procedure.  It 
would  be  competent  for  it  to  confer  such  rights 
on  ddldrei  of  its  own  adoption  and  deny  it  to 
those  of  the  adoption  of  foreign  states.  This 
is  what  Alabama  l^islation,  as  construed  hy  its 
court  of  last  n»ort,  has  accomplished." 

In  the  Loyd  Case  the  question  here  prd- 
smted  was  not  considered  nor  disposed  of. 
In  the  case  of  BIythe  t.  Ayres  the  child 
sought  to  recow  under  the  laws  of  Cnll- 
fnnia.  the  state  In  which  the  tether  had 
lived,  and  where  all  tbe  dedarati<ms  and 
acts  relied  upon  to  establish  legitimation  had 
taken  place.  In  the  opinion  we  find  nothing 
r^ugnant  to  the  rule  stated.  Brown  r.  Fin- 
ley  seems  to  sustain  the  contentim  made 
for  it,  but  It  is  not  in  accord  with  the  gener- 
al rule^  and  does  not  appeal  to  our  sense  of 
what  the  law  ought  to  be. 

[2]  Having  reached  the  conclusion  that  the 
law  of  California  controls,  let  ns  inquixe 
vhat  the  law  of  that  state  is  as  to  the  leglti- 
inatins  ot  a  diild  bom  oat  of  wedlock.  Sec- 


tion 280  of  the  OlvU  Ciode  of  California  reads 
as  follows: 

'l^e  father  of  an  illegitimate  child,  by  pub- 
licly acknowledging  it  as  his  own,  receiving  it 
as  sudi,  with  the  consent  of  his  wife,  if  he  is 
married,  into  his  family,  and  otherwise  treating 
it  as  if  It  were  a  legitimate  diild,  thereby  adopts 
it  as  Budi ;  and  sach  child  Is  thereupon  deemed 
for  all  purposes  legitimate  from  the  lime  of  its 
birth.  The  foregoing  providona  of  this  chapter 
do  not  apply  to  8a<^  an  adoption." 

This  statute  has  been  construed  by  the  Su- 
preme Court  of  California  in  several  cases, 
and  In  the  matter  of  the  Estate  of  I>e  La- 
veaga's.  142  Cal.  158,  75  Pac.  790,  it  was  held 
that  the  existence  of  a  family  into  which  a 
child  could  be  received  was  essentlBl  to  an 
adoption,  and  In  Estate  of  Gird.  157  GaL 
534,  lOS  Pac.  499,  137  Am.  St.  Hep.  131,  the 
court.  In  speaking  of  this  question,  said: 

"Different  views  have  been  entertained  by 
Justices  of  this  court  whether  the  existence  of 
a  family  into  which  the  child  can  be  received 
is  essential  to  an  adoption  under  this  section, 
but  that  queetion  has  been  finally  determined 
in  the  affirmative  by  this  court  in  Estate  of  De 
Laveaga." 

In  addition  to  the  California  cases  cited  In 
the  briefs  of  counsel,  we  call  attention  to  In 
re  Walker's  Estate  (Cal.)  181  Pac.  792;  In  re 
McNamara's  Estate  (Cal.)  183  Paa  6S2,  de- 
cided August  25,  1819.  There  Is  now  pend- 
ing and  undecided  before  the  Supreme  Court 
of  California  the  case  of  In  re  Estate  of 
Baird  (No.  S.  F.  8995),  in  which  the  same 
question  is  involved.  What  constitutes  a 
"family"  has  been  a  quesUw  of  much  con- 
cern before  the  Supreme  Court  of  California. 

But  It  not  being  contended  that  Forney 
had  a  family  Into  wblcb  he  coidd  have  taken 
the  child,  or  that  be  did  take  her  into  his 
family,  we  are  compiled  to  direct  a  re- 
versal of  the  order  and  Jiidgmoit  appealed 
from,  and  tliat  a  new  trial  be  granted ;  re- 
spwdent  to  hare  leave  to  ammd  his  peti- 
tion, as  he  may  be  advised. 

The  Judgment  and  order  appealed  from 
are  reversed. 

DUCKBB,  J.,  concurs. 

SANDBRS,  J.  <diBBentlng).  The  state  of 
Nevada  and  the  public  administrator  cf 
Washoe  count7,  Mev..  through  their  Joint  and 
several  notices  of  appeal,  have  appealed  to 
this  court  from  a  decree  and  order  adjudg- 
ing and  decreeing  Gladys  Pohl,  a  resident  of 
the  state  of  California,  to  be  the  lawful 
heir  and  distributee  of  the  estate  of  Charles 
F.  Forney,  deceased,  who  died  Intestate  (liv- 
ing and  domiciled  in  the  state  of  California, 
at  Truckee,  Cal.),  on  or  about  the  25th  of 
October,  1913,  and  by  their  appeal  have  suc- 
ceeded In  having  It  authoritatively  determin- 
ed that.  In  this  Jurisdiction,  the  rule  of  com- 
1^  or  private  International  law  must  be  ai^ 
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plied  to  tiie  onccesdMi  and  distrlbuttoa  of 
said  estate,  the  case  not  being  wiOiln  the  ex- 
ceptloDs  to  either  rnle.  From  tbla,  In  my 
oplnlffli,  It  follows  that  both  Justice  and  can- 
ity donand  that  the  appellants  before  pro- 
ceeding further  ahonld  Ttdnntarlly  move  the 
lower  court  to  remit  the  fund  Involved  In 
this  controversy  to  the  place  of  the  dece- 
dent's domidle  to  be  distributed  according  to 
the  fordgn  law.  There  are  no  creditors, 
either  local  or  domlciUary,  or  any  citizen  or 
citizens  of  this  state  to  be  affected  such 
an  order.  That  it  is  competent  for  the  lower 
court  to  make  an  order  transferring  Uie  res- 
idue of  an  estate  in  this  situation,  to  be 
handed  ^ver  to  s<Kne  person  anihorized  by 
proper  authority  to  receive  it  at  the  doml<Ale 
of  the  deceased,  I  consider  undoubted.  Grav- 
lllon  V.  Bicbard's  Ex'r,  18  La.  208,  33 
Am.  Dec.  S63.  ^onld  the  aiv^lants  oppose 
an  appUeatlon  tor  sndi  an  order,  <m  the 
ground  that  Gladys  Pobl  is  an  ill^tlmate 
child  of  the  deceased  and  not  capable  of  In- 
h«ltlng  nnd«>  the  foreign  law.  It  would 
bring  to  the  attention  of  the  lover  court  a  mat- 
ter overlooked  by  the  experienced  and  able 
counsel  for  the  appellants  and  respondent 
which  I  deem  to  be  pertinent  and  controlling 
In  so  far  as  the  state  of  Nevada  Is  concerned 
In  the  succession  or  escheat  of  said  estate. 
The  state  of  Nevada  does  not  come  in  by 
way  of  succession,  but  by  an  action  or  in- 
formation of  escheat  to  vest  title  to  the  res- 
idue of  the  estate  In  the  hands  of  the  pub- 
lic administrator  In  the  state  of  Nevada. 
Escheat  Is  not  succession.  It  is  the  very  op- 
posite of  succession,  it  Is  what  happens 
when  there  Is  no  succession.  Estate  of  Min- 
ers, 143  Gal.  194,  76  Pac.  06a 

Before  the  state  of  Nevada  can  success- 
fully assert  its  claim  of  escheat  It  must  af- 
firmatively appear  that  the  person  seised,  of 
the  estate,  real  or  personal,  died  within  this 
state.  Section  6130.  Bev.  Laws.  The  Infor- 
mation .filed  by  the  state  in  the  district 
coort,  alleging  tiie  estate  to  be  escheatable, 
does  not  contain  such  an  allegation ;  but  It 
is  conceded,  or  must  be  conceded,  that  For- 
ney died  without,  and  not  within,  the  state 
of  Nevada.  It  is  true,  the  statute  provides 
that  If  the  Intestate  ahall  leave  no  husband, 
nor  wife,  nor  kindred,  the  estate  shall  es- 
cheat to  the  state  for  the  support  of  the  com- 
mon schools.  As  amended.  Stats.  1917,  p.  37. 
It  is  also  .true  that,  every  citizen  dying  Is 
presumed  to  leave  some  one  entitled  to  claim 
as  his  heir,  however  remote,  unless  one  or 
the  other  of  the  two  exceptions  known  to  the 
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law — alienage  or  illegitimacy — should  into** 
vene.  People  v.  Fulton  Fire  Idb,  Oo«  25 
Wend.  (N.  Y.)  205. 

Esdieat  in  this  jurisdlctloii  depwdn  njtaa 
positive  statute;  like  forfeiture  It  Is  not  fa- 
vored. 10  B.  C  li.  013.  Our  statute  pro- 
vides: 

"If  any  person  shall  die,  or  any  person  who 
may  have  died,  within  this  state,  seised  of  any 
real  or  personal  estate,  and  leaving  no  heirs, 
representatives,  devisees  or  legatees  capable  of 
inheriting  or  holduig  the  same,  and  In  all  cases 
where  there  is  no  owner  of  such  estate  capable 
of  holding  the  same,  such  estate  shall  escheat  to 
and  be  vested  in  the  state  of  Nevada."  Section 
6180,  Bev.  Lava. 

This  statute  dates  back  to  territorial  dsys. 
It  was  the  territorial  law  (Stats.  1S61,  p. 
240),  which  was  carried  into  the  state  law, 
and  has  remained  on  oar  statute  books  un- 
changed by  amendment  or  supplement  down 
to  the  present  time. 

The  case  as  made  Ixy  the  state  clearly  falls 
within  the  purview  of  the  first  clause  of  the 
section,  that  deahi  expressly  with  ta^rs  ca- 
pable of  Inheiiting  or  holding  the  estate 
of  a  perscm  who  dies  or  died  within  the 
state  It  is  useless  fmr  me  to  enter  upon  an 
exhaustive  discussion  of  this  legislation.  Its 
reason  and  purpose  is  <d)Tious. 

The  motives  and  conduct  of  these  high  of- 
ficers— the  Attorney  General  and  the  public 
administrator  of  Washoe  county — la  not 
questioned.  They  have  sought  with  gi-cat 
zeal  and  ability.  In  the  performance  of  their 
duty,  to  reach  beyond  the  limits  of  the  local 
law  to  enrich  the  state  of  Nevada  at  the 
expense  of  an  unfortunate  child,  recognized 
by  the  local  law  to  be  an  heir  and  entitled 
to  the  distribution  to  her  of  the  fund  here 
litigated.  The  question  Is  one  of  strict  le- 
gal right,  and  unless  the  right  of  tiie  state 
con  be  maintained  under  its  own  law,  "which. 
In  my  view,  cannot  be  successfully  done,  It 
follows  that  the  Information  filed  in  the  dis- 
trict court  by  the  Attorney  General,  alleging 
that  the  residue  of  the  fund  In  the  hands 
of  the  public  administrator  of  the  estate  of 
Charles  F.  Forney,  deceased,  is  escheatable, 
should  he  dismissed. 

Entertaining'  these  views.  It  Is  not  neces- 
sary for  me  to  discuss  the  motion  to  dismiss 
the  appeal  of  the  public  administrator.  I 
have,  however,  a  strong  impression  that  he 
la  In  a  much  better  position  to  appeal  from 
the  Judgment  and  decree  than  the  state  of 
Nevada. 
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Ex  parte  PIEROTTI.   (No.  2404.) 
(Supreme  Court  of  Mevads.    Oct  6,  1918.) 

1.  GAiana  «S968^>— NiosnriH4HB-«un  lu- 

CBIHB  OAHBUHQ  DITICE. 

NtckeI-in-Uie4lot  machtoM,  by  vhich  a 
^yer  haa  a  dumce  of  lositiK  the  amount  he 
I^B  or  receiviiiK  a  larger  amount,  are  well* 
knovQ  gambUnc  devicea. 

2.  Gaming  «=»6St— NmsAitcs  «s>61— Oauiho 

HOUSES  NUISANCES  AT  OOlUtON  LAW. 

While  at  ctHnmon  law  gaming  or  gambUnc 
waB  not  itsdf  unlawful,  and  is  not  now  a  crime 
ddIcss  ao  made  by  statute,  yet  at  common  law 
public  gaming  houses  were  nuisances,  not  only 
because  they  were  deemed  great  temptations  to 
idleness,  but  because  they  were  apt  to  draw 
t<«ether  numbers  of  disordetly  persons. 

3.  LOTTEBIEB  fi^^S— NlOKEL-IN-THE-SLOT  VA- 
CHINS8,  TBOUQB  OAUBX.INQ  DBVIOB8  NOT 
LOTTEBIEa. 

A  nickel-in-tbe-slot  machfaie,  although  a 
gambling  device  and  expressly  brought  within 
tbe  purview  of  the  earlier  gambling  statntes, 
is  not  a  lottery,  within  Const,  art  4,  S  24,  de- 
claring that  DO  lotteries  shall  be  authorised  in 
the  state;  and  hence  the  Legislature  may,  as 
it  did  in  St.  1915,  except  slot  machines  for 
the  sale  of  cigars  and  drinks  and  no  backplay 
allowed. 

[Ed.  Note.— For  other  deOnitlons,  see  Words 
and  Phrases,  First  and  Second  Series,  Lottery.] 

i.  C0N6TITUT10NAI.  LAW  ^sii70{S) — Whether 

ALLOWINQ  NICKBL-IN-THB-SLOT  UACHINES 
INJUDICIOUS  QUESTION  FOB  LfGIBLATUBE. 

Whether  a  law  allowing  nickel-in-the-slot 
machines  to  a  limited  extent  is  unwholesome  is 
I  question  for  the  Legislature  or  the  people 
and  not  the  courts. 

In  the  matter  of  tbo  original  aM>Iicatlon 
of  Loula  Pierottl  for  a  writ  of  babeas  corpus- 
Writ  issued. 

NorcroBS,  Thatcher  &  Woodbum,  of  Reno, 
for  petitioner, 

L.  D.  Summerfleld,  Dlst.  Atty.,  of  Beno, 
and  L.  B.  Fowler,  Atty.  Oen.,  for  respondent 

SANDE3RS,  J.  The  thing  or  device  denom- 
inated In  the  complaint  "a  lottery"  is  a  "nlck- 
el-In-the-slot  machine.'*  The  act  complained 
of  is  that  the  petitioner  vrillfully  and  unlaw- 
fully set  up  a  nickel -in -the-slot  machine  In 
his  place  of  business  at  128  Commercial  Row, 
In  the  dty  of  Reno,  Nev, 

The  offeose  charged  with  the  word  "lot- 
terj,"  entirely  removed  tberefrom,  would  be 
a  public  nuisance. 

Kvery  place  wherein  any  gambling  game 
or  device  is  kept,  or  any  arti<de.  apparatus, 
or  device  oseful  therefor  is  kept,  "shall  be 
a  public  nuisance."   Section  6561.  Rev.  Laws. 

[1]  Nlckd-ln-the-slot  machines  have  a  well- 
defined  meaning  in  criminal  law. 

"Slot  machine  by  which  tbe  player  has  a 
chance  ot  losing  the  amount  be  plays  is  a 
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*  *  *  sambling  devloe."  Terriittay  t. 
Jnies,  14  N.  M.  679,  9»  Pac  888,  20  L.  B.  A. 
(N.  S.)  239,  and  not^  20  Azin.  Gas.  128,  and 
note;  12  B.  a  L.  pp.  72i-2&-28-2a 

Zt  would  be  Idle  for  us  to  deny  that  diance 
Is  .the  matertal  elemoit  In  die  operation  of 
such  machines.  The  player  hopes  to  get 
cigars  or  drinks  tor  nothing.  The  dealer 
hcjfBB  chance  wiU  save  blm  from  giving , 
Bometblng  for  nothing.  If  It  were  not  fbr 
the  chance  to  win  cigars  or  drinks,  the  cus- 
tomers of  the  dealer  would  not  use  the  ma- 
chine. Lang  T.  Merwin.  90  Me.  488^  08  Atl. 
1021,  106  Am.  St  Sep.  293. 

Sbice  the  year  1901,  in  this  jnrlsdictloi^ 
nickel-ln-the-slot  madUnes  played  ttt  cigars 
and  drinks  (now,  p^force  of  tbe  statute^ 
ntmlntozicating  drinks,  Stata.  1919,  p.  1)  axe 
expressly  brought  within  the  purview  of 
gambling  statutes.  Stats.  1901,  &  13,  1806, 
c.  62,  1907,  c  212, 1908-09,  C.  210, 1913,  C.  149, 
and  1915,  cc  30,  284. 

[2]  At  cmmun  law  "gaming,"  ta  ttie  syn- 
onymous term  "gambling,"  was  not  in  Itself 
unlawful,  and  is  not  now  so  tUHnine  a  crime, 
unless  so  made  by  statute.  12  B.  O.  U  708. 
"But  at  commoa  law  all  puMlc  gaming  hods- 
es  were  nnlsanceb,  not  only  because  i^er 
were  deemed  great  temptations  to  idleness, 
but  also  because  th^  were  apt  to  draw  to- 
gether great  numbers  of  disorderly  persons." 
Scott  T.  Oonrtney,  7  Nov. 

[3]  Our  Legislature,  In  the  ezerdse  of  its 
power  over  the  policy  and  morals  of  the 
pe<^e,  found  it  desirable  to  declare  every 
place  wherein  any  gambling  game  or  device 
is  kept,  or  any  article,  apparatus,  or  device 
useful  therefor  is  k^t,  to  be  a  public  nui- 
sance. But  in  1915  the  Legislature  (St  1916, 
c.  284),  In  l^ialating  .uptm  the  subject  c£ 
gambling,  found  It  desiraUe  and  expedient 
to  modify  tbe  stringent  provisions  of  the 
antl-gambllng  law  by  Inserting  therein  a 
proviso: 


"Provided,  however,  that  nothing  in  this  par- 
agraph shall  be  construed  as  prohibiting  social 
games  played,  only  for  drinks  and  dgars  served 
individually,  or  for  prizes  of  a  value  not  to 
exceed  two  dtdlars,  nor  nickd-in-the-dot  ma- 
chines for  the  sale  of  cigars  and  drinks  and  no 
playback  allowed." 

Tbe  paragraph  referred  to  in  the  proviso 
reads: 

"Every  person  who  shall  play  at  any  game 
whatsoever,  other  than  those  hereinabove  ex- 
cepted, for  money,  property  or  gain,  with  cards, 
dice  or  any  other  device  which  may  be  adapted 

to  or  used  in  playing  any  game  of  chance,  or 
in  which  chance  is  a  material  element,  or  who 
shall  bet  or  wager  on  tbe  hands  or  cards  or 
sides  of  such  as  do  play  as  aforesaid,  shall  be 
deemed  guilty  of  a  felony." 

It  is  obvious  that  tbe  purpose  of  the  provi- 
so was  to  exempt  players  at  such  machines 
from  prosecutions  for  a  felony,  and  also  to 
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dedare  plBcefl  wherein  such  gamUing  devices 
are  kept  to  be  lawful  places.  If  It  was 
competent  for  the  legislative  body  to  jtass  tlie 
act  declaring  every  place  wherein  a  gam- 
bling device  which  Is  adapted  and  used  for 
the  purpose  of  gambling  to  be  a  public 
nuisance^  it  must  be  conceded  that  It  was 
fnmpetent  for  that  body  1^  the  adoption 
<ot  the  proviso  to  make  the  place,  which  but 
for  the  statute  would  be  a  puUlc  nuisance, 
a  lawfal  plac&  It  Is  true  as  a  gmeral 
prppositlDn  that  courts  will  not  bold  conduct 
to  constituto  a  nuisance  where  authority 
therefor  exlsU  by  virtue  of  legislative  enact- 
ment, nils  rule  Is  supported  by  abundant 
authority.  20  B.  C.  L.  GOO,  and  lUte.  But 
It  must  be  observed  Qiat  this  rule  is  subject 
to  the  UmltatlMi  lUiove  indicated,  that  it 
must  be  competent  for  the  legislative  body 
In  the  first  Instance  to  declare  the  Uilng  or 
Idace  a  nuisance.  This  Is  a  matter  for 
Judicial  determination,  and  brings  us  to  the 
real  and  only  point  to  be  determined  In  this 
proceeding,  Has  the  Legislature,  by  the  adop- 
tion of  the  proviso  above  quoted,  sanctioned 
a  lottery? 

Unless  gamUlng  devices,  sadi  .as  nickel- 
In-tfae-slot  madilnes,  may  be  said  to  be 
brought  within  the  constitutional  inhibition 
(article  4,  i  24),  "no  lottery  shall  be  author- 
ized by  this  Btat^"  the  Leglslatore  has  not 
exceeded  Its  power  in  adopting  the  proviso 
In  question.  A  lottery  is  defined  by  statute 
to  be  any  scheme  for  tbe  disposal  or  distri- 
bution of  property  by  chance,  amtmg  persons 
who  have  paid  or  promised  to  pay  any  valu- 
able consideration  for  the  chance  of  obtaining 
such  property,  or  any  pcntlcm  of  *  *  * 
whether  called  a  lottery,  raffle,  or  gift  enter- 
prise, or  by  whatever  name  the  same  may 
be  known.  Section  6494,  Bev.  Laws.  It 
would  seem  from  this  comprehensive  lan- 
guage to  have  been  the  lntaitl<Hi  of  the  Leg- 
islature to  prevent  every  pecuniary  trans- 
action In  which  chance  is  a  material  element. 
In  this  connection  It  may  be  said  tbat  we 
are  entirely  in  accord  with  what  Is  said  in 
the  case  of  the  State  v.  Overton,  16  Nev.  136, 
an  able  and  ezliaustive  discussion  of  the  sub- 
ject of  lotteries. 

There  Is  no  doubt  that  nlckel-ln*the-slot 
machines  amount  to  the  disposal  of  property 
by  chance,  but  whether  or  not  they  amount 
to  setting  up,  proposing,  or  drawing  a  lot- 
tery, as  the  word  "lottery"  is  used  In  the 
Constitution~"No  lottery  shall  be  author- 
ized by  this  state"  (article  4,  {  24,  Const.)— 
Is  an  entirely  dlifercnt  question.  TberB  can 
be  uo  doubt  of  what  was  meant  by  this  lan- 
guage of  the  Constitution,  and  it  clearly  re- 
ferred to  the  class  of  enterprises  which  had 
formerly  been  lawful  If  authorized  by  law, 
and  criminal  if  unauthorized.  People  v. 
ReiUy,  60  Mich.  884,  16  N.  W.  620,  46  Am. 
Kep.  47. 

It  is  omtended  by  ttie  state  that  the  word 
"lottery,"  as  defined  by  the  stetute,  expresses 


both  the  intention  ot  the  framen  of  the 
Constitution  and  flie  L^fislature  to  proMUt 
the  raiactment  of  any  law  that  sanctions  the 
disposal  of  property  by  chance,  "bf  whatever 
name  tbe  same  may  be  known.** 

"It  is  a  sate  and  necessary  rule  to  constme 
olminal  statutes  so  as  to  include  what  is  ftiily 
and  reasonably  within  the  legitimate  scope  <^ 
the  language,  but  not  to  inclede  what  is  not 
within  the  laoguage,  merely  because  it  itartakes 
of  similar  miachievona  qualitiei."  People  r. 
Bellly,  supra. 

It  Is  true  tbat  in  common  parlance,  in  a 
dictionary  sense  and  the  statutory  definition, 
the  word  "lottery"  may  be  a  game.  Bat  the 
Legislature  of  this  state,  since  the  date  of 
its  organization  as  a  state,  has  plainly  drawn 
a  distinction  between  lotteries  and  unlawful 
gaming.   This  distinction  is  universally  rec- 
ognized as  being  within  the  power  of  such 
bodies  to  make  In  the  absence  of  any  consti- 
tutional Inhibition.  Both  are  offenses  against 
the  law,  and  both  are  offenses  against  public 
policy.  Temple  v.  Cemmonwealth,  76  Va.  901. 
The  reason  for  the  distinction  is  not  difficult 
to  find.   A  lottery  is  prohibited  by  the  Con- 
stitution  as  a   public  nuisance — a  crime 
against  the  good  order  and  the  economy  of 
the  state.   Section  6661,  Bev.  Laws.    It  is  a 
crime  that  goes  to  the  destruction  of  tbe 
morals  of  the  people  and  paralyzes  the  in- 
duBtrlal  energy  of  society.    From  the  lan- 
guage employed  in  the  Constltotlon  It  ia  evi- 
dent that  this  was  the  understanding  of  Its 
framers.    Ex  parte  Blanchard,  9  Nev.  104. 
"It  is  this  extensive  reach,  and  not  merely 
its  speculative  purposes,  which  makes  lot- 
tery gambling  so  dangerous''  as  to  be  a  pr<^ 
er  subject   for   constltotional  prohibition. 
The  reason  for  tbe  distinction  Is  forcibly  ex- 
pressed by  the  highest  court  of  the  land  In 
this  language: 

"Tbe  suppression  of  nuisances  injurious  to 
public  health  or  morality  is  among  the  most 
important  duties  of  government.  Experience 
has  shown  that  the  common  forms  of  gambling 
are  comparatively  Innocuoas  when  placed  in 
contrast  with  the  wide-spread  pestilence  of  lotp 
terles.  The  former  are  confined  to  a  few  per- 
sons and  places,  but  the  latter  infests  the  whole 
community ;  it  enters  every  dwelling ;  it  reach- 
es every  dass ;  it  preys  upon  the  hard  earnings 
of  tbe  poor;  it  plunders  tbe  ignorant  and  sim- 
ple." Phalen  v.  Commonwealth,  8  How.  163, 
12  L.  Ed.  1030. 

It  is  true  that  lotteries  apd  unlawfol  gam- 
ing partake  of  the  same  mischief.  They  be- 
long to  the  same  family.  Chance  Is  the 
material  el«nent  In  both.  1b»  Legislature 
Is  prohibited  ftom  legislating  upon  one  and 
permitted  by  virtue  of  its  inherent  powers 
to  legislate  upon  the  other  as  the  occasion 
arises.  This  for  the  rrason  of  the  wide  dis- 
tinction or  contrast  between  the  vloe  of  lot- 
teries, which  Infests  the  whole  commonity, 
and  the  mischl^  or  nuisance  of  gaming, 
which  is  generally  confined  to  a  tew  persons 
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ud  idacea.  To  aay  that  the  Leglalatare  Is 
vitboDt  power  to  l^lslate  upon  the  subject 
of  gnmiiig  Is  to  set  at  naught  the  bask:  pow- 
er ot  tberlm^lsIatiTe  teanch  of  the  govem- 

meot 

But  It  Is  nrged  Chat  a  nickel-ln-tiie^ot 
mariilne  tm  the.  sale  of  cigars  and  drinks 
Is  a  gambling  schone  or  device  tor  the  dis- 
posal or  dlstrUratlon  of  particular  classes  of 
property,  and  Is  therefore  toooght  wltbln 
the  statutory  deflnltton  of  lotteries,  r^rd- 
kes  of  gambling  statutes.  Conceding  this 
to  be  true,  the  question  here  is,  bad  the 
liegislature  the  power  to  make  such  devices 
the  subject  of  separate  and  distinct  l^is- 
lation  because  of  their  gambling  Qualities? 
The  Legislature  derives  its  power  to  legis- 
late upon  8U(^  gambling  devices  from  its  in- 
herent authority  over  the  morals  and  policy 
of  the  people,  and  not  from  the  statutory 
definition  of  lotteries. 

The  fact  that  the  Legislature  had,  by  the 
proviso  In  question,  sanctioned  the  adaptati(Ht 
and  use  of  nickel-in-the-slot  machines  to 
stimulate  the  disposal  of  dgats  and  drinks 
by  appealing  to  and  arousing  the  gambling 
pn^ieuslties  of  visitors  to  places  where  such 
devices  are  set  up,  does  not  change  the  char- 
acter of  the  device  from  a  Ambling  to  a  com- 
mercial transactlrai.  But  for  its  being  a 
"gamble"  customers  would  not  use  it  Oam- 
bllng  is  Oie  same  yesterday,  to-doy,  and  for- 
ever. It  is  for  the  Leglslatnre,  and  not 
courts,  to  draw  ^e  line  of  demarcation  be- 
tween the  varied  kinds.  It  is  not  the  prov- 
ince of  courts  to  confonnd  by  construction 
what  tlie  Legislature  has  made  dear. 

It  is  further  argued  tiiat  It  is  "automatic 
gambling,**  and  easily  distinguished  from 
oOier  fOTtns  of  gamblli«,  such  as  those  games 
excepted  from  the  operation  of  tlie  anti-gam- 
bUng  lav— poker,  MnOhorse  poker,  five  hun- 
dred, whist;  and  solo,  where  the  deal  alter* 
sates.  This  we  regard  as  being  a  distinc- 
tion withoat  a  difference,  and  an  admission 
that  such  macihines  are  gambling  devices 
and  not  lotteries,  unless  it  be  said  dut  the 
excepted  games  are  different  from  automatic 
gambling  devices,  in  that  skill  is  the  material 
elemoit  in  ewSi  games  and  not  tSiance.  ^niia 
la  absurd.  Any  gaone  jdayed  with  cards  in 
whUdi  the  hand  at  cards  depends  on  a  deal- 
ing with  the  face  dowq  Is  a  game  of  <Aance. 
12  R.  0.1*717. 

It  la  argned  fliat  the  language  ot  the  pro- 
viso, "for  the  sale  of  titgars  and  drinks," 
means  '^soles"  as  defined  by  law.  There  is 
no  such  thing  as  a  "sale"  by  chance.  To 
Ba;  that  the  restriction  idaced  on  the  player 
In  the  proviso,  "no  i^yback  allowed,"  ap- 
plies to  ''sales'*  f»  to  "lotteries,"  is  Imprac* 
ticable,  if  not  unreaB<matde. 

It  is  insisted  by  counsel  for  the  state  that 
calling  the  sdieme  by  name  a  slot  machine 
Instead  of  a  lottery  machine  does  not  change 
Its  duuacter.  Neither  does  the  fact  that 
the  proviso  limits  its  (^ration  and  restricts 
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the  player  exert  any  Inflnoice  in  determining 
Its  character.  In  ^suj^iort  of  tills  contention 
connsel  quote  extensively  from  the  (pinion 
of  this  court  in  the  case  of  State  v.  Overton, 
supra.  In  that  case  the  court  had  under 
review  a  special  statute  that  clearly  sanc- 
tioned a  lottery ;  bat  the  court  In  addressing 
Itself  to  the  point  that  all  schemes  or  devices 
in  which  chance  la  a  material  element  are 
lotteries  did  not  see  fit  to  Include  in  its  Il- 
lustrations automatic  gambling  games,  which 
we  assume  to  have  been  then  In  operatloil  in 
this  state,  such  as  faro,  roulette,  keno,  and 
such  garolding  devices.  It  is  fair  to  presume 
that  had  the  court  been  of  the  opinion  that 
the  word  "lottery"  Included  these  devices  It 
may  have  properly  brought  th^  within  the 
purview  of  the  constitutional  inhibition 
against  lotteries.  If  these  devices  are  lot- 
teries, so  are  slot  machines. 

We  are  also  referred  to  the  case  of  Ixd- 
seau  V.  State,  114  Ala.  S4.  22  South.  188,  62 
Am.  St  Bep.  84.  In  ttmt  case  the  Indict- 
ment contained  three  oounts:  First;  that  de- 
f^idant  did  unlawfully  set  up,  carry  on,  or 
operate  a  device  of  diance,  to  wit,  a  slot 
machine;  seciuid,  that  he  did  unlawfolly  sell 
(dances  In  a  device  oi  chance,  to  wit,  a  slot 
madilne ;  and  third,  ttmt  defmdant  did  set 
up,  or  was  concerned  in  setting  up  or  carry- 
ing on,  a  lottery,  to  wit,  a  slot  machine. 
The  defendant  was  convicted  upon  the  first 
two  counts.  It  will  be  observed  that  tibe 
indictment  Itself  makes  a  distinction  between 
gambling  and  lotteries,  and  the  court  in  its 
<^iulon  plainly  recognises  tba  distinction  by 
the  use  of  this  language: 

"The  evidence  in  the  case  authorized  a  con- 
viction ander  either  the  firet  or  second  count 
o£  the  indictment,  and  we  are  not  prepared  to 
say  that  be  might  not  have  been  properly  oon- 
victed  under  the  third  count." 

The  otb&e  cases  cited  by  the  state  ue 
taken  from  those  Jurisdictions  where  tha 
word  'lottery,"  as  used  in  the  organic  law 
or  statute,  is  extended  by  construction  to  all 
the  various  forms  of  gambling.  The  ef- 
fect of  these  dedslons  is  to  say  that  gam- 
bling is  per  se  a  public  nuisance,  and  there- 
fore Is  brou^t  within  the  constitutional  and 
statutory  prohibitions  against  lotteries. 

[4]  It  is  useless  to  continue  this  discus- 
sion. Tlie  law  in  questicm  may  be  considered 
unreasonable  and  nnwholesome,  but  the  mo- 
tive that  prompted  the  Legislature  in  ex- 
empting from  the  operation  of  the  antl-gam- 
bllng  law  slot  macdilnes  of  the  character 
here  discussed  Is  no  concern  of  ours.  It  Is 
a  matter  tor  the  pecq^le  or  their  representa- 
tives. 

The  criminal  comidalnt  in  this  case  charg- 
es the  petlticmer  with  the  crime  of  contriving, 
operating^  setting  up,  proposing,  and  drawing 
a  lottery,  to  wit,  a  nlckel-in-the-slot  machine 
for  the  sale  of  cigars  and  drinks,  and  no 
playback  allowed. 
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Kntertalnlng  tbe  -views  hereinabove  ex- 
pressed, ve  are  clearly  of  the  i^tlxdoii  that 
tbe  complaint  does  not  state  a  public  of- 
fense, and  tbe  petitioner  is  entitled  to  be 
discharged  from  arrest  on  habeas  corpus. 
Let  the  writ  Issue. 

OOLEUAN,  a  J.,  and  DUOKBB,  J.,  con- 
cur. 


NBHLS  et  al.     WTLIitAM  STOCK  FABH- 
INO  00.    (No.  28S1.) 

(Snprane  Oourt  of  Nevada.   Oct,  8,  1919>) 

1.  B^UDS,  STATtrxx  ov  «s9l29(2)— Past  peb- 

rOBHAKCE  HAS  NO  AFPUCATIOK  VO  OONTBACT 
ROT  TO  BE  PBBFOBICBD  WTTHIM  A  TXAB. 
A  contract  not  to  be  performed  within  one 
year  is  void  ander  Rev.  Laws,  S  1075,  notwith- 
etaudiDff  part  performance;  the  doctrine  of 
part  performance  fa&vin;  no  application  to  anch 
contract,  and  ths  statute  being  aimed  exdosive- 
ly  at  the  time  of  performance  and  not  the  aub- 
ject-matter. 

2.  Fbauob,  btatctb  or  ^»129(3)— Past  peb- 

ZVBHANCE  TAKX8  X.AHD  G0HTBACT8  OUT  OF 

THE  STATITTB. 
Part  performance  takea  land  contract  out  of 
statute  of  frauds  when  not  to  enforce  the  con- 
tract would  result  in  a  fraud  being  perpetrated 
upon  a  party  who  has  partially  performed. 

3.  Pbadds,  statute  of  «=9l44— Lessor  of 

HOBSES  AND  TEAMS  NOT  ESTOPPED  TO  SHOW 
INVAUDITT  OF  GONTBAOT. 

Where  lessees  hired  horses  to  plow  and 
seed  land,  after  lessor  had  refused  to  furnish 
horses,  and  without  being  misled  by  any  act 
or  acta  on  part  of  lessor,  lessor  la  not  estop- 
ped from  setting  up  invalidity  of  its  parol  con- 
tract to  famirii  horses  under  statute  of  frauds 
■in  leasee^  action  for  damages  for  brea^  thereof. 

Ai^al  from  District  Court,  Humboldt 
County;  Edw.  A.  Ducker,  Judge. 

Action  by  Oscar  Nehls  and  another  agatnst 
the  William  Stock  Farming  Ctompany. 
Judgment  for  plaintiffs  and  defendunt  ap- 
peals. Reversed. 

Cheney,  Downer,  Price  &  Hawkins,  of  Reno, 
for  appellant. 

Salter  &  Robins,  of  Winnemucca,  for  re- 
spondents. 

COLE&IAN,  C.  J.  This  is  an  action  to  re- 
cover damages  for  an  alleged  breach  of  con- 
tract The  complaint  as  amended  pleads  a 
written  lease  of  certain  lands  for  a  period 
of  five  years,  of  date  August  23,  1915,  and 
also  an  oral  contract  whereby  it  is  alleged 
the  defendant  agreed,  as  an  Inducement  to 
tbe  making  of  the  lease,  to  furnish  to  plain- 
tiffs, for  a  period  of  five  years  (during  the 
term  of  the  lease),  without  charge,  sufficient 
horses  to  cultivate  the  land  ao  leased  and  to 


harvest  the  cn^  It  la  alleged  la  tbe  cota* 
plaint  that  plalntlflh  entered  into  poeaessloii 
of  the  lands  leased  on  November  14,  1915, 
and  during  the  year  1916  cultivated  aad 
harvested  a  crop  and  surrendered  one-third 
thereof  to  defendant  as  rental ;  that  plain- 
tiffs requested  defendant .  to  furnish  than 
horses  to  plow  and  prepare  lands  for  tbe 
crop  of  1917,  but  that  defendant  refosed  to 
tnmldt  the  necessary  horses,  to  wit,  40  bead; 
that  because  of  such  refusal  plaintiffs  rent- 
ed 14  head  of  horses  at  an  ontlay  of  98^: 
that  ttiey  were  damaged  In  tlie  sum  of  17,389 
because  of  the  &ilure  to  get  the  balance  of 
the  bOTSM;  and  It  contains  certain  other 
matters'  not  necessary  to  state.  An  an- 
swer was  filed  denying  the  execution  of  the 
verbal  contract;  denying  all  other  material 
allegations  of  the  comidafnt,  excepii  execu- 
Uax  of  the  written  lease ;  pleading  the  stat- 
ute of  frauds ;  and  setting  up  two  causes  ot 
action  as  counterclaims.  The  reply  admits 
the  Indebtedness  pleaded  in  the  conntei> 
claims. 

Upon  the  trial  of  the  case,  before  a  jury, 
plaintiffs  offered  evidence  tending  to  prove 
that  tbe  defendant  company  orally  stipulated 
and  agreed  with  the  plaintiffs  to  furnish 
sufficient  horses  to  plow  the  ground  leased; 
that  In  June,  1816,  they  demanded  of  defend* 
ant  horses  to  prepare  the  land  for  the  crop 
of  1917;  that  40  head  of  horses  were  neces- 
sary for  the  seeding  and  harvesting  of  the 
crop  of  1917 ;  that  defendant  refused  to  fur- 
nish the  same,  or  any  part  thereof;  that 
plaintiffs  hired  14  head  at  an  expense  of 
$893;  and  that,  because  of  defendnnt's  re- 
fusal to  fnmislr  said  40  head  of  horses, 
plaintiffs  had  beeo  damaged  in  a  large  sum 
of  money. 

The  defendant  objected  to  the  testimony 
so  offered,  for  the  reason  that  such  agree- 
ment relative  to  the  furnishing  of  horses, 
not  being  in  writing  and  not  to  be  performed 
within  one  year,  was  within  the  statute  of 
frauds  (Rev.  Laws,  $  1076),  and  null  and 
void.  Tbe  trial  judge  overruled  the  objec- 
tions, to  whida  ruling  exceptions  were  taken. 
From  a  Judgment  in  favor  of  plaintiffs^  de- 
fendant has  taken  this  appeal. 

It  is  the  contention  of  appellant  that  the 
Judgment  must  be  reversed,  because  the  oral 
contract  relied  upon  being  for  Ave  years  was 
within  the  statute  of  frauds,  and  null  and 
void.  It  Is  not  contended  by  respondents 
that  the  contract  was  one  which  was  to  be 
completed  within  a  year,  but  It  Is  asserted 
that  it  is  taken  out  of  tbe  ^^leration  of  the 
statute  of  frauds  by  partial  performance. 

[1 , 21  Learned  counsel  have  made  in  this 
court,  as  they  no  doubt  did  In  ttie  trial  court, 
a  very  Ingenious  argument  In  support  of 
their  contention,  and  one  which  would  ap- 
peal to  and  sway  a  trial  judge  who,  in 
bustle  and  rush  inddoit  to  a  jnxy  tilal,  has 
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not  the  time  to  give  mature  coiudderatlon  to 
sncb  ailments.  After  much  rettectlon  and 
investigation,  we  are  convinced  that  the  con- 
tention of  the  learned  counsel  cannot  be  sus- 
tained. The  doctrioe  of  part  performance 
does  not  apply  to  contracts  of  the  character 
here  In  question,  but  to  contracts  relating  to 
land,  when  not  to  enforce  the  same  would 
result  hi  a  fraud  being  perpetrated  upon  a 
pan^  who  has  partially  performed.  The 
statute  In  question  Is  aimed  exclaslvely  to 
the  time  ct  performance,  and  not  to  the  chai^ 
acter  or  aabject-matter  of  Oie  contract  The 
rale  an>Ueable  to  tfie  sltoatlcHi  here  present- 
ed is  enunciated  In  Pomeroy  oa  Contracts 
(2d  Ed.)  p.  141,  as  follows: 

"Tbe  clause  relating  to  contracts  not  to  be 
performed  within  a  year  from  tbe  makiog  there- 
of seems,  by  its  very  terms,  to  prevent  any 
vaSdating  effect  of  part  performance  upon  all 
nxreements  embraced  within  It.  Ab  tbe  prohi- 
bition relates  not  to  the  snbjeet-matter,  nor  to 
the  nature  of  tbe  undertaliing,  bat  to  the  time 
vl  the  perfwmance  Itaalf,  it  Mems  impossible 
for  any  part  perfbnnaiice  to  alter  the  relations 
of  the  parties,  by  rendering  tbe  contract  one 
which,  by  its  terms,  may  be  performed  within 
the  year.  It  has,  indeed,  been  held  In  some  cas- 
es that,  if  all  tbe  stipulations  on  tbe  part  of 
the  plaintiS  are  to  be  performed  within  a  year, 
an  action  will  He  for  a  brea<A  of  the  defend- 
ant's promise,  alUiougfa  it  was  not  to  be  per> 
formed  within  the  year  and  was  not  in  writing. 
In  all  these  cases,  however,  tbe  promise  of  tbe 
defendant  was  umply  for  the  payment  of  the 
money  consideration,  which  might,  in  every  in- 
stance, have  been  sued  for  and  recovered  upon 
his  implied  promise;  and  the  doctrine  Itself 
has  bcui  expressly  and  emphatically  repudiated 
by  nnmeroua  other  dedsioiis." 

This  rule  Is  recognised  by  ample  author- 
ity. Id  Osborne  v.  Kimball,  41  Kan.  187, 
21  Pac.  163,  in  considering  Just  such  a  con- 
tention as  is  here  made,  the  court  says: 

"The  doctrine  of  partial  performance  is  not 
applicable  to  this  dass  of  contracts.  It  is  con- 
fined only  to  those  relating  to  lands,  the  qoo- 
*xecntion  of  which  would  operate  as  a  fraud 
Qpon  the  party  who  had  made  partial  per- 
formance to  such  an  extent  that  he  cannot  be 
reasonably  compensated  in  damages.  It  is  an 
equitable  principle,  frequently  invoked  in  ac- 
tions for  the  spedfie  perfconeitce  parol  con- 
tracts tat  tiie  purchase  of  land,  under  which 
possession  had  been  taken,  improvements  made, 
and  where  th^  has  been  payment  or  partial 
payment  of  the  purchase  price.  Tbe  courts  are 
f'hir  to  introduce  additional  exceptions,  or  to 
depart  farther  from  the  strict  letter  of  the 
statute  of  frauds,  and  even  in  the  contracts  of 
The  class  mentioned  full  payment  of  the  pur- 
rtisse  money  is  not  a  sufficient  performance  to 
uke  them  out  of  the  statute.  Nay  v.  Mograin, 
H  Kan.  80.  We- have  heretofore  had  occasion 
To  deny  the  enforcement  of  contracts  other  than 
those  relating  to  land,  and  which  were  not  to 
b^  performed  within  one  year,  where  they  had 
lieen  partially  performed,  and  wc  see  no  rea- 
son to  exteno  Ihe  doctrine  of  enforcing  such  or- 


al contracts  upon  the  ground  of  pert  perform- 
ance." 

Id  another  case  in  wfaidi  the  qnestion 

arose  the  court  used  the  following  language: 

"The  respondent  insists  that  there  was  sncb 
part  performance  both  of  the  l<vglng  contract 
and  of  the  hauling  contract  as  to  take  them  out 
of  tbe  statute  of  frauds,  ^e  doctrine  of  part 
performance,  however,  has  no  application  to 
this  clause  of  tbe  statute  of  frauds.  In  tbe  na- 
ture of  the  case,  where  the  statnte  is  directed 
solely  to  the  time  of  performance  and  not  to 
the  character  or  subjrct-matter  of  the  contract, 
part  performance  could  not  remove  they  ban  of 
the  statute  without  In  effect  repealing  the  stat- 
ute." Union  S.  &  T.  Co.  v.  Krumm,  88  Wash. 
pXi,  102  Pac.  681. 

The  case  of  Conoly  -v.  Harrell,  182  Ala. 
248,  62  South.  Dll,  Is  also  In  point  Plain- 
tiff and  defendant  entered  into  an  oral  agree- 
ment for  the  employment  of  plaintiff  for  a 
period  exceeding  one  year,  wherein  It  was 
agreed  that  in  addltlcm  to  a  monthly  salary 
the  plaintiff  sboold  receive  one-fourtli  of  tbe 
net  profits  of  the  bostneas.  The  court  said: 

"It  appears  from  the  bill  that  the  monthly 
salary  of  complainant  was  paid  to  him  up  to 
November  1,  1907,  for  twelve  mouths  after  the 
service  began  November  1,  1806.  Tbe  contract 
alleged  was  an  entirety.  It  was  indivisible. 
Martin  v.  Massie,  127  Ala.  604,  29  So.  31. 
Tbe  partial  (not  complete)  performance  of  the 
contract  did  not  take  it  out  of  the  statute  of 
frauds.  Scoggin  v.  Blackwell,  snpra  [36  Ala. 
351]  ;  Treadway  v.  Smith,  supra  [56  Ala.  345]. 
The  ground  of  the  demurrer  asserting  that  tbe 
agreement  relied  on  was  obnoxious  to  the  stat- 
ute of  frauda  should  have  been  sustained." 

In  a  note  to  Diamond  v.  Jacquith^  L.  B.  A. 

1916D,  880,  the  editor  says: 

"The  mle  that  part  performance  will  prevent 
the  operation  of  the  statute  so  far  as  perform- 
ance has  gone,  can,  by  the  nature  of  things, 
have  no  application  to  actions  for  the  breach 
of  contract.  In  such  actions  recovery  is  baaed 
not  upon  what  has  been  done  under  the  contract 
but  upon  the  loss  accruing  from  what  bas  not 
bepD  done.  Therefore,  even  in  Jnrisdictions 
which  have  adopted  that  mle,  there  can  be 
fonnd  no  ground  upon  which  to  base  a  right  of 
recovery  for  the  breach  of  a  contract  not  to  be 
performed  within  a  year.  It  may  consequently 
be  stated  aa  a  rule  without  exception  that  tbe 
part  performance  of  services  under  a  parol  con- 
tract not  to  be  performed  within  a  year  docs  not 
remove  the  contract  from  tbe  operation  of  the 
statnte  of  frauds,  so  that  an  action  may  be 
maintained  for  its  breach,  cither  by  the  master 
or  servant." 

But  counsel  for  respondent  strenuously 
contend  that  the  defendant  should  be  es- 
topped from  pleading  and  urging  the  statute 
of  frauds,  and  rely  upon  the  case  of  Sey- 
mour V.  Oelrichs,  156  Cal.  782,  106  Pac.  88, 
134  Am.  St.  Bep.  154.  That  was  a  case  In 
whldl  Seymour,  who  bad  a  life  position  as 
cajttalu  of  detectives  in  San  Francisco,  at  a 
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monthly  ulory  of  9250,  entered  Into  an  oral 
agreement  with  the  defendants  whereby  be 

was  to  resign  as  captain  of  detectives  and  ac- 
cept a  position  with  them  for  ten  years  at 
a  monthly  salary  of  |300.  The  defendants 
repudiating  the  contract,  Seymour  brought 
snlt.  The  defendants  pleaded  the  statute  of 
frauds.  The  court  held  that  because  of  the 
fact  that  Seymour  had  been  Induced  to  give 
up  his  life  portion,  to  which  he  conld  not 
be  reinstated,  defendants'  refusal  to  comply 
with  the  verbal  agreement  operated  as  a 
fraud  upon  the  plaintiff,  and  sustained  the 
plea  of  estoppel.  The  court  said: 

"Tbe  claim  of  plaintiff  is  not  that  mere  part 
performaDce  of  a  contract  for  personal  services 
which  by  its  terms  ia  not  to  be  performed  within 
a  year,  'invalid'  under  our  statate  because  not 
evidenced  by  writing,  renders  the  same  valid 
and  enforceable.  Such  a  claim  would,  of  course, 
find  no  support  in  the  authorities.  Browne  on 
Statute  of  Frauds,  8  448.  He  necessarily  is 
compelled  to  rely  solely  on  the  claim  that  the 
defendants  b7  their  conduct  and  promises,  on 
which  he  was  entitled  to  and  did  rely,  havins 
induced  him  to  give  up  his  life  position  in  the 
police  department  in  order  to  enter  their  employ 
for  a  term  of  years  at  $300  a  montii,  on  the  aa> 
■urance  from  them  that  thc^  would  give  him 
a  written  contract  for  anch  time  and  amount, 
and  it  bemg  impossible  for  him  to  be  placed  In 
statu  quo,  are  estopped  from  now  setting  up 
the  statute  of  frauds  as  a  defense  to  his  action 
on  the  contract.  Under  this  claim,  the  fact  of 
part  performance  by  plaintiff  plays  no  part 
whatever.  It  was  the  change  of  positioo-  caus- 
ed by  his  resignation  from  the  police  depart- 
ment upon  which  his  daim  wholly  rests,  and 
this  redgnation  was,  of  coiurse,  no  part  of  the 
performance  of  the  cootract  of  service,  but  was 
something  that  must  be  doue  by  plaintiff  before 
he  could  begin  to  perform,  as  was  known  to  the 
defendants.  Plaintiff's  case.  In  this  regard, 
would  be  just  as  strong  if  after  his  Tesignati<m 
he  bad  been  prevented  by  defendants  from  be- 
ginning to  perform. 

"The  right  of  courts  of  equity  to  hold  a  per- 
son estopped  to  assert  the  statute  of  frauds, 
where  sucdi  assertion  would  amount  to  practic- 
ing a  ^ud,  cannot  be  disputed.  It  is  based 
upon  the  principle  'thoroughly  established  in 
equity,  and  applying  in  every  transaction  wbere 
the  statute  is  invoked,  that  the  statute  of  frauds, 
having  been  enacted  for  tbe  purpose  of  pre- 
venting fraud,  shall  not  be  made  the  instra- 
ment  of  shielding,  protecting  or  aidiug  the  par- 
ty who  relies  upon  it  in  the  perpetration  of  a 
fraud  or  in  the  consummation  of  a  fraudulent 
scheme.'  2  Pom.  Eq.  Jur.  §  921.  It  was  said 
in  Glass  v.  Hulburt,  102  Mass.  24,  85,  3  Am. 
Bep.  418:  "The  fraud  most  commonly  treated 
as  taking  an  agreement  out  of  the  statute  of 
frauds  ia  that  which  consists  in  setting  up  the 
statute  against  its  enforcement,  after  the  other 
party  has  been  induced  to  makp  expenditures,  or 
0  change  of  situation  in  regard  to  the  subject- 
matter  of  the  agreement,  or  upon  the  supposi- 
tion that  it  was  to  \m  carried  into  execution, 
and  the  asaumptirai  of  rights  thereby  to  be  ac- 
quired; 80  that  the  refusal  to  complete  the  ex- 


ecution of  the  agreement  la  not  merely  a  denisl 
of  rl^ts  wUdi  It  waa  Intended  to  eonter,  but 
tbe  infliction  of  an  unjost  and  unconsdeotlooii 
injury  and  loss.  In  such  case,  the  party  is 
held,  by  force  of  his  acta  or  silent  acquiescence, 
which  have  misled  the  other  to  his  hsrm,  to  b« 
estopped  from  setting  up  the  statute  of  frauds."* 

[3]  Accepting  tbe  role  laid  down  in  tiie 
Seymour  Case  for  oar  gnldance  in  this  case 
(and  we  know  of  no  case  more  favorable  to 
the  idaintiffs),  without  expressing  any  view 
as  to  its  correctness,  still  the  plea  of  estoppel 
la  not  available.  The  Seymour  Case  turned 
upon  the  proposition  that  It  was  the  change 
of  position  caused  by  Seymour's  resignation. 
No  change  of  position  on  the  part  of  the 
plaintiffs  is  alleged  in  the  complaint,  or  prov- 
en, nor  Is  there  any  all^atlon  or  proof  of 
any  act  or  acts  or  silent  acquiescence  of  de- 
fendant which  misled  the  plaintiffs.  Tbey 
had  notice  as  early  as  June.  1916,  that  the 
defendant  refused  to  furnish  horses  to  seed 
the  crop  of  1917.   They  hired  the  14  horses 
mentioned  with  knowle^^  of  defendant's  re- 
fusal to  furnish  horses.   It  certainly  cannot 
be  said  that  they  were  misled  In  hiring  the 
horses  by  the  conduct  or  silent  acquiescence 
of  the  defendant,  nor  were  they  led  to  be- 
lieve by  such  silent  acquiescence  that  they 
would  get  any  horses  whatever  for  the  seed- 
ing and  harvesting  of  the  1917  crop,  which 
is  the  big  Item  of  damage  sought  to  be  re- 
covered. 

We  think  the  court  erred  in  admitting  the 
evidence,  for  which  reason  the  Judgment 
must  be  reversed. 

It  is  so  ordered. 

SANDERS,  J.,  concurs. 
DUCKEB!^  J,,  not  participating. 


MORRISON  T.  ROBINSON.    (No.  2290.) 
(Supreme  Court  of  New  Mexico.  Sept.  12, 1919.) 
(SvHahut  Atf  the  Court.} 

Afpial  Ano  XBBOB  «s»78(8)  —  Okdeb  sua- 
TAZNina  DKmraBKB  to  coi£Pi.a.int  nvt  ah 

APP2AUBXJE  "SXMAI.  JTmoHEHT." 
An  order  sustaining  a  demurrer  to  a  com- 
plaint, without  further  action  by  the  court 
finally  disposing  of  the  cause,  is  not  a  "final 
judgment,"  and  is  not  reviewat4e  by  the  Su- 
preme Court 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Swies,  Final  De- 
cree or  Judgment] 

Appeal  from  District  Court,  Quay  County ; 
Leib,  Judge. 

Suit  by  Robert  Morriaon  against  Onle  R 
Robinson.     Demurrer  ta  complaint  and 
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amended  e(Hiiidaint  sustained,  and  plaintiff 
allowed  an  appeal.    Appeal  dismissed. 

R.  A.  Prentice,  of  Tncamcari,  for  appellant 
C.  H.  Alldredge  and  EJd  F.  Saxon,  both  of 
TDcumcail,  for  appellee;. 

ROBERTS,  J.  On  September  11,  1916,  ap- 
pellant filed  a  complaint  la  the  district  court 
of  Quay  county  in  eqalty  against  one  Onle 
E.  Robinson,  for  the  purpose  of  securing  an 
adjudication  as  to  the  rights  of  the  parties 
to  certain  described  real  estate,  and  to  ha,ve  a 
decree  entered  declaring  the  appellee  trustee 
for  appellant,  and  to  secure  the  vesting  of  the 
legal  title  to  the  real  estate  In  appellant  To 
the  complaint  a  demurrer  was  Interposed 
and  sustained,  and  appellant  was  ^ven  20 
days'  time  within  which  to  file  an  amended 
GODplalnt  Within  the  time  limited  an 
amoided  complaint  was  filed,  to  which  a  de- 
murrer was  interposed  and  sustained,  and 
appellant  was  given  20  days*  time  within 
vhlcb  to  farther  plead.  No  final  judgment 
WIS  ever  entered.  Appellant  prayed  and  was 
allowed  an  appeal  by  the  district  court  from 
a  supposed  final  jndgmwt,  but  it  was  ap- 
parently taken  for  granted  that  the  order 
rastalnlns  the  demurrer  was  a  final  Judg- 
Joeat,  for  no  other  further  order  or  Judg^ 
meet  appears  in  the  transcript 

Aq  order  sustaining  a  drararrer  to  ft  com- 
plaint, without  further  action  by  the  court 
floally  disposing  of  the  cause,  la  not  a  final 
jadgmoit  and  Is  not  reviewable  by  the  Su- 
preme Court.  This  Is  well  settled  by  the  au- 
thorities ^  C.  J.  481),  and  has  been  decided  by 
the  territorial  Supreme  Court  (Cutler  v.  Hln- 
man,  14  N.  M.  ez,  89  Pac.  267).  In  that  case 
It  was  held  that  the  territorial  Supreme  Court 
Tas'wlthont  Jurisdiction  to  review  an  order 
sustaining  a  demurrer,,  absent  a  final  Judg- 
mat  In  the  case.  While  It  is  tme  the  appel- 
lee In  this  case  has  not  raised  the  point,  this 
coart  being  without  jurisdiction  to  review 
the  order,  absent  a  final  Judgment  it  neces- 
nrlly  follows  that  the  ooort  must  dismiss  the 
tppeaL 

For  the  reasons  stated,  the  aK»eal  will  be 
dismissed ;  and  it  la  so  ordered.  , 

PABKEB,  a  X,  and  RATNOLDS,  J.,  con- 
oir. 


BISBOP  T.  HAOE  et  aL   (No.  2287.) 
(SiQirane  Court  of  New  Mexico.  Sept  8, 1919.) 

(Svllalua  by  the  Oouri.) 
1-  Appeal  and  ebbob  €=3901  —  Bubden  or 

PEOOP  OH  APPELLANT  TO  SHOW  riNDinO  Or 
rACT  NOT  StIPPOBTKD  BT  EVIDENCE. 

In  the  appellate  court  the  burden  resta  upon 
the  appellant  to  show  that  a  finding  of  fact 


made  by  the  trial  court  Is  not  sopported  by  the 

evidence. 

2.  Taxation  9=»529  —  Evidence  showinq 
PAvicERi  or  tax  on  which  tax  deed  was 

BASED. 

Eridcnce  reviewed,  and  held  to  warrant  the 
finding  of  the  trial  court  to  the  effect  that  the 
tax  npon  which  a  tax  deed  was  issued  had  beoi 
paid. 

3.  APPEAZ.  AND  XBBOB  «S3204(1)— OBiIXCTIONB 
TO  EVIDENCE,  ROT  UADK  BELOW,   ROT  BK- 

VIEWABI.E. 

ObJectionB  not  made  In  the  court  below  to 
the  admissibility  of  evidence  will  not  be  con- 
sidered on  appeal.. 

Appeal  from  District  Ooort  Union  County; 
T.  D.  Lelb,  Judge. 

Action,  by  George  F.  U  Bishop  against  E. 
D.  Mace  and  others.  Judgment  fOr  plaintiff 
and  defendants  appeal.  Affirmed. 

O.  F.  Easterwood,  of  Clayton,  for  appel- 
lants. 

D.  A.  PaddodE,  of  Clayton,  for  apiiellee. 

ROBERl^,  J.  This  action  was  Institnted 
In  the  court  below  by  appellee  to  quiet  his  tl- 
Ue  to  lots  1  and  2  and  the  E.  %  of  the  N.  W. 
^,  of  section  31,  township  26  N.,  range  36  E., 
In  Union  county,  N.  M.,  against  the  adverse 
claims  of  the  appellant  E.  D.  Mace.  Appel- 
lant answered  the  complaint,  setting  up  that 
he  was  the  owner  of  the  land  by  virtue  of  a 
certain  tax  deed  issued  by  the  county  treas- 
urer of  Union  county  to  Bernard  A.  Gow  on  a 
certain  tax  sale  for  taxes  for  the  year  1001 
npon  such  land,  and  by  virtue  of  a  deed  of 
conveyance  from  Oow  to  the  appellant  The 
appellee  replied,  admitting  the  execution  of 
the  tax  deed,  but  denied  ttiat  it  was  a  valid 
deed. 

The  cause  was  tried  to  the  conrt,  and  find- 
ings of  fact  made  and  conclusions  of  law 
stated.  The  court  found  that  appellee's  pred- 
ecessor in  title  had  paid  the  taxes  npon  the 
land  for  the  year  1901;  and  as  appellant 
based  his  title  upon  a  tax  deed  issued  npon 
a  certificate  of  sale  for  alleged  delinquent 
taxes  for  that  year.  It  necessarily  followed 
that  appellant  had  no  title.  Conclusions  of 
law  were  stated  to  this  effect  and  appellee's 
title  to  the  premises  in  question  was  quieted. 
This  appeal  is  prosecuted  to  review  such 
Judgments 

[1]  The  facts,  briefiy  stated,  are  as  follows: 
The  land  In  question  was  originally  entered 
by  one  B.  M.  Ropp,  who  received  a  patent 
for  the  same  some  years  prior  to  1901.  He 
conveyed  to  J.  C.  Slack.  Just  when  the  con- 
veyance was  made  does  not  appear,  but  pre- 
sumably prior  to  the  year  1899.  Slack  later 
conveyed  to  a  third  party,  afterwards  repur- 
chased the  same  land,  and  some  two  or  three 
years  after  1901  Slack  conveyed  the  real  es- 
tate In  question  to  the  appellee.   After  the 


^s>Por  otb«r  eaaaa  Me  nm«  tiQlo  and  KBT-NUHBXR  In  all  Kar-NnmlMraa  Disaata  aad  Indaxaa 


Digitized  by 


GoogI( 


216 


conveyance  of  BvsP  to  Slack,  fbe  taxing  of- 
ficials of  Union  ooonty  continued  to  aasen 
the  real  estate  In  tbe  name  of  Ropp.  It  was 
also  assessed  on  tbe  tax  rolls  against  J.  O. 
Slack.  The  tax  assessed  against  the  land  In 
tbe  name  of  Bupp  was  not  paid,  and  in  1902 
the  property  was  sold  to  Union  county  on  the 
Bupp  assessment  fOr  the  year  1901.  This 
certificate  was  purchased  by  appellant's  pred- 
ecessor in  title,  Gow,  in  1915.  As  stated,  the 
property  during  the  years  1899,  1900,  and 
1001  was  also  assessed  In  tbe  name  of  3.  0. 
Slack,  and  the  donbt-  as  to  whether  this  tax 
assessed  against  the  real  estate  in  the  name 
of  Slack  was  paid  or  not  led  to  the  preaoit 
controversy.  The  court  found  that  it  was 
paid,  and  in  this  court  the  burdoi  rests  tqion 
the  appellant  to  show  that  tbe  finding  that 
the  tax  bad  been  paid  is  not  supported  by  the 
evidence.  4  C.  J.  7T7. 

[21  Appellant  straraonsly  urges  that  there 
ts  no  evidence  in  the  record  supporting  tbe 
Abiding.  The  followii^  facts,  however,  ap- 
pear: The  county  treasurer  of  Union  connty 
kept  a  stub  book  of  tax  sales.  Tlils  book 
was  kept  apparently  In  conformity  with  sec- 
tion 23.  diapter  22.  Laws  1899.  ISiis  sectltm 
provides: 

"The  collector  shall  keep  a  book  of  sale  con- 
taining the  date  of  sale,  description  of  tbe 
property  sold,  name  of  purchaser  and  amount 
for  which  sold." 

Tbe  stab  book  referred  to  oontmlned  all 
tbe  data  required  to  be  kept  by  the  county 
treasurer  under  this  section,  and  was  evi- 
dently k^  in  compBance  with  the  statute 
r^erred  to.  This  stub  book  sbonrs  Chat  cer^ 
tiflcate  of  sale  No.  10  was  lasned  to  W.  W. 
Duke  for  tbe  i»operty  In  question,  together 
with  other  real  estate,  upon  on  sale  held  No- 
vember 8,  1902,  for  taxes  for  the  years  iSB& 
and  1901.  This  contained  the  notation,  "See 
other  aide."  Certificate  No.  11  appeared  on 
the  next  page,  and  waa  denominated  "Dupli- 
cate-of  No.  10,"  and  agreed  vrlth  the  stub  of 
certificate  No.  10;  ^cept  that  it  showed  a  sale 
for  taxes  only  for  the  year  190Q  and  a  ^bt 
discreiMncy  in  tbe  Interest  charge.  A  re- 
donption  certlflcate  was  put  In  evidence, 
showing  redemption  on  November  8, 1902,  by 
J.  C.  Slack,  from  the  sale  of  November  8, 
1902,  of  property  sold  to  W.  W.  Duke  for 
taxes  for  the  year  1900.  The  record  before  us 
clearly  shows  that  the  county  treasurer  of 
Union  county,  during  the  years  In  question, 
kept  tbe  records  In  his  ofllce  in  a  very  Imper- 
fect manner.  It  Is  Impossible  for  us  to  say 
definitely  tiiat  they  show  elfiier  that  tbe  tax 
against  tbe  property  assessed  in  the  name  of 
Slack  was  paid  or  was  not  paid.  The  trial 
court  was  confronted  with  the  necessity  of 
determining  this  question  one  way  or  tbe 
other.  Afts  carefully  reviewing  it,  tbe  trial 
Judge  decided  tliat-it  ^wed  that  ttie  tnx  bad 
been  paid.  We  cannot  say  that  he  was  wrong 


In  this  finding.  We  are  aaOsfled  fro 
record  that  Slack  attempted  to  pay  t 
taxes  due  on  tbe  property  and  to  i 
from  all  sales  made. 

[8]  Appellant  In  this  court  argoes  tl 
court  erred  In  admitting  in  evidoice  tht 
of  tax  Bale  certificate  Nos.  10  and  : 
the  reason  that  no  proper  foundatio 
laid  for  the  Introdnctlon  of  this  evidoi 
the  court  below,  counsel  tbr  ai^eUar 
aiEdwd  as  to  whetlier  he  would  stipulai 
tbe  book  of  stubs  was  the  oflldol  rec 
the  treasurer's  office  of  tax  sale  certl 
and  be  answered  that  he  would.  In  th 
below  he  (Ejected  on  other  grounds, 
tlons  not  made  in  the  couit  below  to  i 
missibllity  of  evidence  will  not  be  con. 
on  appeal.  James  v.  Hood,  19  N.  BL  2 
Pac.  162. 

Finding  no  available  error  In  tbe 
tbe  Judgment  will  now  be  affirmed;  ai 
80  ordered. 

PABKEB,  a  J.,  and  BAYNOLDS,  . 
cur. 


6EBEN  &  HAMOND  v.  LAWSt 

Mckinley  t.  samb. 

(Nos.  2237,  2268.) 

(Supreme  Court  of  New  Mexico,  i 

1919.) 

(SylUibus  hv  the  Court.) 

1.  JuariCES  or  the  feagb  4=9164(2)— 

NO  PBOCESS  Z88CTD  AGAZMST  DSn 
aABNIBHUENT  PBOPEBLT  DI8HX88ED. 

On  appeal  from  the  justice  court  to 
trict  court,  tbe  garnishiee  against  who 
ment  has  been  rendered,  where  it  appei 
tbe  transcript  -of  the  justice  that  no  a 
was  issued  nor  service  obtained,  either 
ally,  by  pnblication,  or  otherwise,  a^a 
defendant  and  priDCipal  debtor,  and  ths 
not  appear  and  waive  service,  a  distrii 
on  motion,  properly  adjudged  tbe  pro 
to  be  null  and  void,  and  dismisBed  tbe^ 
"garnishment"  is  an  ancillary  proceedi" 
not  a  new  or  aeparate  suit. 

[Ed.  Note.— For  other  definitions,  sc' 
and  Phrases,  First  and  Second  Series, 
ment.] 

2.  ^JtJBTICES  or  THE  PEACE  ^»141(2}- 
TnSTICB    HAD    NO  JUBISDICTIOS 
COURT  ACQDIBES  NONE  IN  APPEAL." 

The  statutory  and  constitntional  pi 
that  on  appeals  from  justices  of  the 
the  district  courts  the  case  appealed 
tried  de  novo,  mean  that  such  cases  sh 
trie!  when  the  justice  court  had  jur 
If  the  justice  court  had  no  jurisdictic 
case,  the  district  court,  on  appeal  ' 
Justice  court,  acquires  none  by  aud 
and  it  cannot  be  tried  de  novo. 


t 
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Error  to  District  Gonrt,  Otero  Coozity; 

Uedler,  Ju^. 

Separate  actions  by  Geren  &  Hamond  and 
by  E.  D.  McKInley  against  one  Demler,  with 
gflrnisbment  against  J.  L.  Lawson.  Judg- 
ments against  garnishee  in  justice  conrt,  and 
he  appealed  to  district  court,  wherein  his 
motion  for  a  dismissal  of  cases  vas  granted, 
and  plalntlfT  Id  each  case  brings  error. 
Judgment  dismissing  ai^eals  afflrmed. 

L.  B.  York  and  Leo  L.  Helael,  both  of  Ala- 
mogordo,  for  plalntUfa  Id  error. 

F.  C  WUson  and  D.  K.  Sadler,  both  of 
Santa  F6,  for  defeiidant  in  error. 

ItATNOtJ>S,  J.  The  facts  la  these  two 
cases  are  identical,  except  as  to  the  amonnts 
InvtdTed.  PlalntiffB  in  error  brongbt  gar- 
DlshmeDt  prooeedli^  against  defendant  la 
error,  Lawson,  and  obtiUned  a  Judgment 
against  him  In  the  Justice  coort  He  appeal- 
ed to  the  district  court,  and,  npon  bis  motion 
tor  a  dismissal  of  tbe  cases  In  the  district 
OMirt  being  granted,  plaintiffs  in  error  ap- 
pealed to  this  conrt  No  process  was  issued 
or  served  upon  Demler,  the  defwdant  be- 
low. He  did  not  alter  bis  appearance,  waive 
KTTlce,  nor  was  he  made  a  party  by  pub- 
lication or  otbfflirtse. 

[1  ]  We  bold  that  the  district  conrt  right- 
ly dismissed  the  cases.  Oapilsbment  Is  an 
ancillary  remedy  to  the  main  action  under 
which  it  is  brought,  and  not  a  separate  suit 
20  Cyc.  p.  978.  Where  tbe  court  has  failed 
to  acquire  Jnrlsdictlon  of  the  defendant  in 
the  principal  action  by  any  of  the  methods 
asdiorized  by  the  statnte,  garnishment  pro- 
ceedings based  on  the  principal  action  are 
told.  20  Cyc  p.  1033.  From  the  fad  that 
tAe  garnishee,  as  In  this  case,  bad  money 
or  credits  in  his  possession  or  under  his  con- 
trol wliich  belonged  to  the  principal  debtor, 
ft  does  not  follow  that  this  money  or  these 
credits  were  rightfully  the  property  of  the 
plaintiff.  In  the  absence  of  an  adjudication 
to  that  effect  In  tbe  main  suit  between  the 
debtor  and  creditor,  and  until  these  rights 
are  determined  a  judgment  against  the  gar- 
nishee in  favor  of  the  creditor  Is  a  nullity. 

(2}  It  is  urged  that  on  appeal  to  tbe  dis- 
trict court  the  case  should  have  been  tried 
de  novo  under  the  statute  (section  3224,  Code 
1915)  and  the  ConstltuUon  (article  6,  S  27). 
Jnstlce  courts  and  district  courts  have  con- 
cnrrent  jurisdiction  in  many  cases ;  but 
where  a  case  is  begun  In  the  justice  court, 
and  an  appeal  taUen  to  the  district  court, 
If  tbe  Justice  has  no  Jurisdiction,  there  is 
nothing  to  try  de  novo,  and  the  case,  on  prop- 
er motion,  should  be  dismissed.  Bee  Pointer 
V.  l^ewis,  181  Pac.  428,  where  the  former  de- 
risions by  this  court  are  discussed  and  re- 
Tlewed. 

Finding  no  error  In  the  record,  the  Judg- 
ment In  tbe  district  court,  dismissing  the  ap< 


peal  from  the  Justice  court;  Is  afflrmed ;  and 
it  Is  so  ordered. 


PARKER,  a  J^ 
cnr. 


and  ROBERTS,  J.,  con* 


BARRICK  v.  PORTER.   (No.  4019.) 
(Sapreme  Conrt  of  Montana.  Sept  22,  1919.) 

1.  Appeabance  ^=3l3  —  Defbhoanx  on  ap- 
pearance ENTITUD  TO  NOTIOC  OT  BUBSE- 
QPENT  PBOCEBOINGS. 

After  appearance  in  an  action,  the  defend- 
ant, or  hia  attorney,  if  he  has  appeared  by  at- 
torney, is,  under  Rev.  Codea,  8|  7149, 7150,  en- 
titled to  notice  of  all  subsequent  proceedings  of 
which  notice  Is  required.  - 

2.  Costs  «=»20B— Ok  tailubb  to  bebye  kev- 

OSANDDH  or  COSn,  FLUHTin-  OAITHOT  EX- 
OOTXB. 

Where  plaintifF  did  not  deliver  to  the  clerk, 
and  serve  upon  defendant  within  five  days  after 
verdict,  or  notice  of  decisioB,  as  required  by 
Kev.  Codes,  J  7170,  a  verified  memorandum  of 
tbe  items  of  bia  coats  and  disbursements,  plain- 
tiff was  not  entitled  to  recover  costs,  even  though 
defendant  had  not  appeared,  so  as  to  be  en- 
titled to  notice  of  proceedings. 

Appeal  from  District  Conrt,  Fergus  Coun- 
ty ;  Koy  E.  Ayers,  Judge. 

Suit  by  Louis  E.  iBarrick  against  John  B, 
Porter.  From  a  decree  for  plaintiff,  defmd- 
ant  appeals.  Modified  and  affirmed. 

See,  also,  64  Mont.  626, 174  Pa&  1178. 

E.  K.  Gbeadle,  of  Ijewistown,  for  appe- 
lant. 

Bla<Aford  &  Huntoon,  of  Lewistown,  for  re- 
spondent. 

BRANTLT,  0.  J.  This  cause  Is  before  this 
court  upon  an  appeal  from  a  decree  in  favor 
of  pUintlff.  The  controrersy  tried  and  de- 
termined in  the  district  court  arose  over  the 
right  to  the  ase  of  530  inches  of  the  water 
flowing  in  Judith  river,  in  Fergus  county,  ac- 
quired by  an  appropriation  thereof  by  a  pred- 
ecessor of  the  plaintiff  on  August  1,  1881, 
for  the  purpose  of  irrigatlog  certain  farming 
lands'described  in  tbe  complaint. 

Upon  application  of  the  plaintiff,  when  the 
complaint  was  filed,  tbe  court  issued  an  order 
requiring  the  defendant  to  show  cause  why 
he  should  not  be  restrained,  i>endlng  the  ac- 
tion, from  interfering  with  plaintiff's  use  of 
the  water.  The  defendant  was  also  restrain- 
ed from  interfering  with  plaintiff's  use  pend- 
ing a  hearing  under  the  order.  The  hearing 
was  bad  on  August  15,  1016.  Prom  an  entry 
in  the  minutes  of  the  court,  made  at  the  con- 
clusion of  the  hearing,  it  appears  that  the 
question  submitted  for  determination  was 
whether  the  restraining  order  should  not  be 
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made  permanoit;  fn  otlier  wordtf,  whether 
upon  the  eridence  submitted  the  plaintiff  was 
entitled  to  the  relief  demanded  in  his  com- 
plaint The  determination  at  the  otmtroTersy 
was  taken  under  adrlBement  by  the  court, 
and  so  held  nntU  September  8,  1&16,  whoi 
the  court  made  its  formal  findings  and  con- 
clusions of  law,  and  rendered  a  final  decree 
In  favor  of  the  plaintiff.  The  defendant  ner- 
er  made  appearance  in  the  action  by  answer, 
demurrer,  or  otherwise  than  by  taUng  part  in 
the  hearing  on  the  order  to  show  cause.  On 
September  6,  1916,  while  the  matter  was  un- 
der adTiaement,  the  cla%  at  the  request  of 
counsel  for  plaintiff,  entered  the  defendant's 
deftult  The  findings  were  made  and  tbe  de- 
cree entered  thereon  as  upon  default  The 
decree  adjudged  the  defendant  to  pay  the 
costs  of  the  action,  AnountUig  to  f^90. 

The  record  discloses  that  the  plaintiff  never 
filed  with  the  derlE,  nor  served  upon  the  de- 
fendant a  cost  bill.  The  only  contention 
made  in  this  court  Is  that  the  court  erred  in 
adjudging  defendant  to  pay  costs,  and  that 
the  defendant  is  entitled  to  have  the  decree 
modified  In  this  regard.  This  contentltm  must 
be  sustained. 

[1, 2]  After  appearance  in  an  action  the 
defendant,  or  his  attorney,  U  he  has  appear- 
ed by  an  attorney,  is  entitled  to  notice  of  all 
subsequent  proceedings  of  which  notice  Is  re- 
quired. Ber.  Codes.  H  7149.  71S0.  In  the 
absence  of  a  general  appearance,  he  Is  not  en- 
titled to  Budi  notice.  Whether  the  defend- 
ant made  such  an  appearance  .In  the  case,  by 
taking  part  in  the  hearing  of  the  order  to 
show  cause  and  at  ttis  close  thereof  submit- 
ting the  case  for  final  determination  on  the 
merits,  so  as  to  prev«it  the  entry  of  default 
and  to  entitle  him  to  notice  of  subsequent 
proceedings,  need  not  now  be  determirted.  In 
the  absence  of  a  compliance  by  the  plaintiff 
with  the  requirements  of  section  7170  of  the 
Revised  Codes,  he  was  not  oitltled  to  recover 
his  costs.  Orr  v.  Ha^ell,  2  Mont  3S0;  Butte 
Northern  Copper  Co.  v.  Badmllovich,  S9 
Mont  1S7, 101  Pae.  1078.  Section  7109  points 
out  particularly  what  costs  the  snccesaful 
par^  is  entitled  to  recover.  Section  7170  de- 
clares: 

"The  party  in  whose'  favor  Judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to 
the  clerk,  and  Berve  upon  the  adverse  party, 
wiUiin  five  days  after  the  verdict  or  notice  of 
the  dedaiOD  of  the  court  or  referee,  •  •  • 
B  memorandum  of  the  items  of  his  costs  and  nec- 
essary diaborsements  in  the  action  or  proceed- 
ing, which  memorandum  must  be  verified  by  the 
oath  of  the  party,  or  his  attorney  or  agent,  or 
by  the  cleric  of  tiis  attorney,  stating  that  to  the 
host  of  his  knowledge  and  belief  the  items  are 
correct,  and  that  the  disbursements  have  been 
necessarily  incurred  in  the  action  or  proceeding." 

The  plaintiff,  therefore,  was  not  entitled  to 
recover  his  costs,  under  the  express  provision 
of  this  section,  without  presenting  fala  dalm 


for  titem  in  a  verifled  taUl.  whettitt  Che  de- 
f mdant  was  lentitled  to  service  or  not 

The  cause  Is  remanded  to  the  district  court 
with  directions  to  modify  the  decree  by  strik- 
ing out  the  Item  of  costs.  As  thus  modified, 
the  decree  will  stand  affirmed. 

Modified  and  affirmed.  , 

HOLLOWAY,  HTJBLY,  PATTEN,  and 
GOOPBB,  JJ.,  concur. 


STATE  ex  reL  ANDERSON  v.  DISTRICT 
COURT  OF  SEVENTH  JUDICIAL  DIST. 
IN  AND  FOR  DAWSON  COUNTr  et  al 
<No.  4489.) 

(Snpreme  Court  of  Mantsna.   Sept  22,  1919.) 

Mandauus  ^=33(11)— On  rAiLUBB  of  cueke  to 

ENTEB    JUDaUEirr,    SEUEDT    BT    ICOTION  IIT 
OBrOINAZ,  ACTION. 

.  Nothing  remaining  to  be  done  after  rendition 
of  Jodgment  by  conrt  and  oitry  thereof  io 
its  mlnntes,  but  to  enter  it  In  thb  appr(H>rlate 
book,  duty  to  do  which  is  imposed,  by  Rev. 
Codes.  I  8048,  snbd.  8.  on  the  ckrk,  mandamus 
will  not  iasae  to  judge  or  court  to  sign  and  en- 
ter it;  the  remedy,  on  failure  of  derk  to  en- 
ter it  being  by  application  to  trial  court  in 
the  cause  in  which  it  was  rendered,  for  order  to 
the  clerk. 

Original  proceeding  In  mandamus  by*  the 
State,  on  the  relation  of  Albert  Anderson, 
against  the  IMstrlct  Court  of  the  SevenOi 
Judicial  District  In  and  for  the  mun^  of 
Dawson  and  C.  C.  Hurley,  Judge  thereof. 
Dismissed. 

S.  C.  Ford,  of  Helena,  Albert  Anderson, 
of  Olendive,  and  W.  D.  GiUis.  of  Seattle, 
Wash.,  for  relator. 

H.  J.  Haskell  and  D.  J.  O'Nell,  both  of 
GleadlT^  and  Walsh,  Nolan  &  Scallon,  of 
Helena,  for  respondents. 

COOPER,  J.  This  action  is  the  outgrowth 
of  proceedings  had  In  the  district  court  of 
the  Seventh  Judicial  district  in  and  for  Daw- 
son county,  entitled  "The  State  of  Montana 
ex  rel.  Albert  Anderson  v.  Frank  Oliver,  and 
Certain  Intoxicating  ^  Liquors"  (No.  3526). 
The  cause  came  on  regularly  for  trial  on 
May  3d  before  the  court  sitting  without  a 
Jury.  At  the  close  of  the  trial  the  case  was 
dismissed,  and  the  following  entry  recorded 
in  the  minutes  of  the  court: 

"At  this  time,  throngh  his  attorney,  D.  J. 
O'Neil,  defendant  moved  the  court  to  dismiss 
the  action.  Court  now  grants  motion  to  dismiss 
the  action,  and  ordered  sheriff  to  return  all  of 
the  liquors  and  property  seized  and  taken  by  un-. 
dersheriff  of  Dawson  county." 

In  his  petition  relator  avers— «nd  It  Is 
not  denied  by  respondents  in  their  answer 
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—that  on  June  16tb  he  presented  for  signa- 
ture and  evtry  by  the  trial  Judge  a  proposed 
Jadgment  together  with  the  following  mo- 
tion: 

"Comes  now  the  above-named  plaintiff  and 
moves  the  conrt  that  the  defendant  herein  be 
required  to  enter,  and  the  conrt  to  sijrn  and  en- 
ter, the  jadgmait  ordered  her^  on  the  8d  day 
of  May,  1910  (a  copy  of  the  proposed  jadgment 
to  be  entered  being  attached  hereto):  that  the 
parpoBe  and  object  of  the  entry  of  said  jodg- 
ment  is  to  permit  the  completion  of  the  jadg- 
ment roll  herein,  and  to  permit  plaintiETs  to 
perfect  their  appeal  herein;  that  dcfcDdanta 
refuse  and  neglect  to  have  said  Judgment  en- 
ttred." 

The  motion  was  denied.  Thereafter,  on 
the  28th  day  of  June,  application,  on  the 
petition  filed  herein,  was  made  to  this  court, 
praying  that  an  alternative  writ  of  mandate 
be  Issued  out  of  this  court  directed  to  Hon. 
C  C.  Hurley,  "commandlag  him,  as  such 
inige,  to  forthwith  make,  sign,  and  enter  a 
Judgment"  In  cause  No.  3526,  or  "show  cause 
why  be  had  not  done  so."  The  alternative 
y-Tit  was  granted,  and  the  cause  Is  before  us 
on  the  merits. 

But  one  Question  is  now  presented  for  our 
consideration,  namely:  Is  the  writ  properly 
directed?  The  motion  of  defendant,  made  at 
the  close  of  the  trial,  for  a  dismissal  of  the 
action,  was  granted  by  the  court,  and  the 
order  thus  made  recorded  In  Its  minutes. 
What  Judicial  duty,  then,  had  the  court  not 
performed?  Its  order  of  dismissal  put  an 
end  to  the  case  and  constituted  the  rendition 
of  the  Judgment  Holter  Lumber  Co.  v. 
Fireman's  F.  Ins.  Co.,  18  Mont.  282,  286.  45 
I'ac.  207 ;  1  Black  on  Judgments,  §  21.  Noth- 
hig  further  remained  to  be  done,  but  the  min- 
isterial act  of  entering  the  judgment  In  the 
appropriate  book  provided  by  law;  and,  by 
subdivision  S  of  section  3048  of  the  Revised 
CodeSt  that  duty  is  imposed  upon  the  clerk. 
"Rendering  Judgment  la  the  judicial  act  of 
the  court.  Entering  it  Is  the  ministerial  act 
of  the  clerk."  Parrott  v.  Kane,  14  Mont.  23, 
27. 35  Pac  243,  244 ;  State  ex  rel.  Dolenty  v. 
District  Conrt,  42  Mont  170,  173,  111  Pac 
731;  US  R.  C.  U  I  11,  p.  578;  23  Cyc.  835. 
The  judgment  of  the  court  Is  Its  pronounce- 
ment Ml  the  issue  submitted,  the  record  t>e' 
iug  merely  historical  and  evidentiary.  Mont- 
gomery V.  Vlers,  130  Ky.  694,  U4  S.  W.  251. 
After  the  rendition  of  a  Judgment  by  the 
court  and  Its  entry  in  the  minutes  thereof. 
In  the  absence  of  a  statutory  command  to  that 
effect,  a  Judge  Is  not  required  to  affix  his 
'Signature  to  a  Judgment.  It  Is,  however,  the 
clear  duty  of  the  clerk  to  enter  judgment  in 
the  manner  prescribed  by  law.  Upon  the  fail- 
ure of  the  clerk  to  do  so,  application  should 
have  been  made,  In  cause  No.  3526,  to  the  dis- 
trict court  for  an  order  requiring  him  to  per- 
form this  ministerial  duty.  State  ex  rel. 
I>anpsey  t.  District  Court,  '24  Mont.  566, 


63  Pac.  889;  State  ex  rel.  Moshner  v.  Wright, 
26  Mont  540,  69  Pac  101,  91  Am.  St.  Rep. 
421. 

In  the  case  of  State  ex  rel.  Dolenty  v. 
District  Court,  supra,  substantially  the  same 
point  here  Involved  was  decided.  The  trial 
court  having  refused  to  have  a  Judgment  en- 
tered, proceedings  In  mandamus  were  insti- 
tuted In  this  court  to  compel  it  to  do  so.  Mr. 
Justice  HoUoway,  speaking  for  the  court, 
said: 

"The  duty  of  making  such  nitry  la  Imposed 
by  the  statute  upon  the  clerk  of  the  district 
court  aud  not  upon  the  court  or  Judge.  There 
is  not  anything  in  this  record  to  show  that  the 
clerk  has  ever  refused  to  act  In  compliance  with 
relator's  views.  But  however  that  may  be,  we 
cannot  mandamus  compel  the  district  conrt 
or  its  Judge  to  perform  an  act  the  perform- 
ance of  which  is  imposed  by  law  upon  anodier 
officer,  and  not  upon  the  court  or  Judge." 

The  alternative  writ  heretofore  Issued  Is 
therefore  quashed  and  the  prooeedlug  dis- 
missed. 

Dismissed. 

BRANTLT,  a  J.,  and  HOIXOWAT  and 

PATTEN,  JJ.,  concur. 

Mr.  Justice  HUHLT  did  not  hear  the  argu- 
ment 'and  takes  no  part  In  the  foregoing  de- 
clslim. 


STATE  T.  GBIFFrrH. 

(Supreme  Court  of  Montana. 


(Ka  43M  J 
Sept  22.  1919^ 


Wab  «ss>4— Bxpbessioh  of  OPiniOH  AS  TO 

OUTCOlO;  OF  CBIUINAL  TBZAXi  XH  OTHKB  STAIK 

NOT  BEDinOUS. 

Defendant,  who  in  vile  and  vulgar  language 
expressed  his  opinion  that  the  I.  W.  W.,  of 
whom  he  was  a  member  and  officer,  were  going 
to  win  the  federal  prosecution  of  certain  of 
their  ringleaders  in  Illinois,  did  not  thereby 
commit  sedition,  as  defined  by  Ijaws  Ex.  Sesa. 
1018,  c  11,  which  was  an  emergency  war  meas- 
ure. 

Appeal  from  District  Court,  Yellowstone 
County;  A.  C.  Spencer,  Judge.  ' 

J.  A.  Griffith  was  convicted  of  sedltloo, 
and  from  the  Judgment,  and  an  order  deny- 
ing new  trial,  he  appeals.  Reversed,  with 
directions  to  dismiss  the  information  and 
discharge  defoidant 

G.  E.  Collier,  of  Spokane.  Wash.,  Gea  F. 
Vanderveer,  of  Seattle,  Wash.,  and  Nolan  & 
Donovan,  of  Butte,  for  appellant. 

S.  C.  Ford  and  Frank  Woody,  both  of 
Helena,  for  the  State. 

HOLDOWAT,  J.  The  defendant  was  con- 
victed of  the  crime  of  sedition,  and  appeal- 
ed from  the  judgment,  and  from  an  order 
denying  him  a  new  trial. 
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The  evidence  Introduced  on  behalf  of  the 
state  is  to  this  effect:  On  July  8,  1018,  the 
accused  entered  a  saloon  In  Billings  and  en- 
gaged the  proprietor,  L.  W.  Lamb,  In  con- 
versation, during  the  course  of  which  accused 
stated  that  he  was  a  member  and  officer  of 
the  Industrial  Workers  of  the  World,  and, 
referring  to  the  case  of  United  States  t. 
Haywood  et  al.,  then  on  trial  In  Chicago, 
asked  Lamb  what  he  thought  of  It  and  Its 
probable  outcome.  Lamb  replied,  "I  don't 
know,"  and  the  accused  then  made  the  state- 
ment which  forma  the  basis  of  the  charge 
against  him,  and  repeated  it  Immediately 
thereafter  to  J.  W.  Sullivan.  Tbe  language 
Imputed  to  him  Is  too  rile  and  vulgar  to  be 
repeated  here.  Under  no  possible  construc- 
tion could  it  be  given  literal  application.  It 
was  a  flgnratlve  esipressioa,  understood  by 
I^mb  and  Sullivan  to  be  such,  and  to  con- 
vey the  meaning:  "We  [the  Industrial 
Workers  of  the  World]  are  going  to  win  the 
case."  This  interpretation  Is  the  only  one 
which  could  be  placed  upon  the  language, 
when  it  Is  considered  with  the  context. 

It  is  conceded  by  the  Attorney  General 
that,  if  the  accused  had  expressed  his  opin- 
ion In  chaste  English,  or,  In  other  words, 
had  said  merely,  "We  are  going  to  win  the 
case,"  no  possible  exception  could  have  l>een 
taken  to  his  statement,  and  no  criminal  ac- 
tion could  have  been  predicated  upon  it. 
Does  tbe  fact  that  he  said  In  effect,  "We  are 
going  to  win  the  case,"  but  clothed  his  dec- 
laration in  coarse,  vulgar  language,  sub- 
ject the  accused  to  the  penalty  provided  by 
chapter  11,  Laws  Extraordinary  Session 
1013,  the  statute  defining  sedition? 

The  Sedition  Act  Is  an  emergency  war 
measure,  designed  to  secure  to  the  general 
government  the  utmmt  assistance  possible  in 
its  prosecution  of  the  world  war,  by  re- 
straining acts  or  apt^h  reasonably  calcu- 
lated to  incite  or  inflame  resistance  to  the 
duly  constituted  authorities  exercised  to  mo- 
bilize the  resources  of  the  country  and  ex- 
ert them  in  the  most  effective  manner. 
Every  act  denounced  by  the  statute  has  such 
a  direct  and  Immediate  relationship  to  the 
prosecution  of  the  war  that  In  the  very  na- 
ture of  things  It  is  reasonably  calculated  to 
hamper  the  efforts  of  the  government,  im- 
pede its  progress,  or  defeat  Its  purpose.  It 
was  never  the  intention  of  the  lawmakers 
to  establish  rigorous  censorship  over  the 
common  conversation  of  individuals,  or  to  re- 
quire the  citizen  to  refine  his  speech  to  con- 
form to  the  standard  of  belles-lettres. 

Neither  courts  nor  court  offlcera  are  above 
criticism,  but  the  language  Imputed  to  the 
accused  does  n.ot  rise  even  to  the  dignity  of 
criticism.  It  i',  nrthing  more  than  the  ex- 
pression of  an  opinion  as  to  the  probable 
outcome  of  a  trial  conducted  1,500  miles 
nway.  It  does  not  attack  our  form  of  gov- 
ernment, nor  any  governmental  agency.  It 


could  not  under  any  ptualble  constractlon 
tend  to  bring  the  form  of  government,  tbe 
Constitutloo,  the  soldiers,  sailors,  flag,  or 
nnlform.  Into  contempt,  or  to '  incite  or  la- 
flame  resistance  to  doly  constitute  authority. 
The  law  looks  beyond  the  mere  form  of  ex- 
pression to  the  anhstance,  and  will  bold  the 
accused  quUty  or  Innocent,  according  to  tiie 
meaning  whidi  his  lai^a^  was  obrionaly 
Intended  to  convey. 

The  use  of  the  language  Imputed  to  tbe 
accused  does  not  constitute  the  crime  of  se- 
dition, and  for  this  reason  the  Judgment  and 
order  are  reversed,  with  dlrectloDS  to  the 
lower  court  to  dismiss  the  Informatloa  and 
discharge  the  defendant 

Beveraed,  with  directionfl. 

BRANTLY,  C.  J.,  and  HURLT,  PATTEN, 
and  COOPER,  JJ.,  concur. 


GOODBICH  et  aL  v.  STABRETT  et  aL 

(No.  15319.) 

(Supreme  Court  of  Washington.   Oct.  10, 1019.) 

NUIBAKOB  «s»3(t)— Undbbtaeino  estabush- 
MBNT  IN  PUBBLT  BE8IDENTIAL  DIBTBICT  A 

"NUISANCE." 

Under  Rem.  Code  1915,  S  8309,  defining  nni- 
sances,  and  section  043,  providing  that  any- 
thing .such  "as  to  essentially  Interfere  with  the 
comfortable  cDjoyment  of  life  and  property,  is 
a  nuisunce,"  an  undertaking  eatablisfament  and 
morgue,  conducted  in  a  dwelliug  booae  in  a 
purely  residential  di  rict,  wheiv  bodieB  of 
persons  dying  from  contagioaB  or  Infectloiu  dis- 
eases, as  well  as  others,  are  prepared  fw  burial, 
is  a  "nuisance,"  wlilch  may  be  enjoined. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  Firct  and  Second  Series^  Nui- 
sance.] 

Department  2. 

Appeal  from  Superior  Court,  Jefferson 
County ;  John  M.  Balaton,  Jnitee. 

Action  by  Charles  F.  Goodrich  and  otliers 
against  George  B.  fitarrett  and  another. 
From  a  Jndigmcait  granting  tL  permanent  in- 
junction, the  defendants  appeaL  Affirmed. 

A.  R.  Coleman,  of  Port  Townsend,  fl>r  ap- 
pellants. 

Allan  Trumbull,  of  Port  Townsend,  for  re- 
spondents. 

FULLERTON,  J.  This  is  an  action  to  en- 
join the  maintenance  of  an  undertaking  es- 
tablishment and  morgue,  alleged  In  the  com- 
plaint to  constitute  a  nuisance.  The  trial 
court  entered  a  premanent  Injunction,  and 
defendants  appeal. 

The  facts  appearing  In  the  record  are  In 
substance  these:  The  appellant  Starrett  Is 
the  owner  of  a  building  originally  construct- 
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aa  a  dwelltng  house,  sltnated  In  a  resi- 
dence portion  of  the  dty,  and  aurroonded  by 
the  dwelling  houses  of  others  In  nse  as  resi- 
dences by  their  owners.  For  some  20  years 
prior  to  the  commencement  of  the  action, 
Starrett,  dther  by  himself  or  in  partnership 
with  others,  had  condocted  an  undertaking 
establishment  and  morgue  in  the  city  of 
Port  Townsend,  at  a  place  remote  from  resi- 
dences, and  to  which  Hiere  was  seemingly  no 
objection  because  of  Its  location.  Some  three 
years  prior  to  the  commencement  of  the  ac- 
tl<ai  Starrett  entered  Into  partnership  with 
his  coappellant.  Weeks,  for  the  conduct  of  the 
business,  and  shortly  prior  to  the  commence- 
ment of  the  action  moved  the  business  to  the 
dwelling  house  of  Starrett  before  mentioned. 
At  the  time  of  Qie  removal  the  house  was 
somewhat  out  of  repair,  one  of  the  windows 
was  entirely  gone,  and  others  had  in  them 
broken  panes  of  glass,  all  were  without  fly 
screens,  or  screens  of  any  sort,  save  for  some 
sash  curtains  of  a  flimsy  nature,  and  there 
were  no  proper  sewer  connections,  necessary, 
as  one  of  the  appellants  admitted,  to  the 
conduct  of  a  flrst-class  morgue.  With  the 
house  In  this  condition,  the  appellants  began 
to  receive  dead  bodies  for  the  purpose  of 
preparing  them  for  burial ;  those  dying  from 
contagious  and  Infectious  diseases  as  well  as 
others.  Their  testimony  was,  however,  to  the 
^ect  that  the  building  was  being  put  In  re- 
pair as  rapidly  as  xwssible. 

The  respondents  severally  own  dwelling 
houses,  which  are  adjacent  to  and  surround 
the  house  In  which  the  appellants  are  con- 
ducting their  business.  The  testimony  of 
the  respondents  was  to  the  effect  that  the 
conduct  of  the  business  greatly  interfwed 
with  the  enjoyment  of  their  homes;  that 
they  lived  In  dread  of  acquiring  some  con- 
tagious disease ;  that  the  constant  conveying 
of  dead  bodies  In  and  out  of  the  building, 
the  conducting  of  funeral  services  therein, 
necompanied,  as  they  are,  by  the  hysterical 
liobbing  of  the  relatives  of  the  dead,  has  a 
depressing  effect  upon  them,  especially  the 
women  folk,  of  the  families,  who,  because  of 
the  nature  of  tbdr  duties,  must  remain  In 
the  homes  and  be  constant  witnesses  of  the 
business  condncted  by  the  appellants.  As 
lyplcal  of  the  testimony  concerning  the  ef- 
fect the  conduct  of  the  business  had  upon  the 
xarroundlng  families,  we  quote  from  the  tes- 
timony of  the  respondent  Mrs.'  Ooodrlch: 

"I  am  unable  to  relish  my  meals  or  deep  prop- 
erly; It  Is  on  my  ndnd  conttnually.  It  has 
a  depressing  effect  upon  me.  I  don't  think  I 
am  over-sensitive.  I  have  been  with  the  dead 
at  the  time  of  dying,  and  hove  no  fear  of  sptr- 
its  or  anything  like  that;  but  it  is  very  dis- 
agreeable. I  have  a  constant  fear  of  contagion 
from  living  in  dose  proximity  to  a  morgue,  on 
aceoimt  of  my  children  and  ^mily.  I  have  no- 
ticed a  great  many  flies  around  my  premises 
lately.  I  am  continually  fighting  them  in  the 
house;  we  are  in  fear  ot  them  all  the  timt. 
It  iDggests  tills  morgaa  the  moment  I  sea  a 


fly.  I  can  see  in  the  mdrgue.  I  can  see  from 
my  twck  door  the  entrance  there,  I  presume,  to 
the  basement  or  the  cellar  of  the  house,  and 
upstairs  I  can  see  what  goes  on  in  the  street. 
I  can  bear  hystCTical  sobbing  and  tiie  music  ' 
that  is  played  there.  From  my  yard  I  can  see 
them  carrying  in  and  out  dead  bodies.  It  spoils 
the  enjoyment  of  our  home.  I  don't  care  to  in- 
vite guests  to  dine  at  my  table.  I  know  that 
a  great  many  of  my  friends  have  the  same  feel- 
ing that  I  have  in  regard  to  it.  My  chief 
pleasure  has  been  in  caring  for  my  garden,  and 
I  am  denied  that  pleasure.  If  the  morgue  con- 
tinues to  run  in  close  proximity  to  my  resi- 
dence, I  feel  that  1  cannot  live  there,  and  will 
want  to  move  as  soon  as  we  are  aUa" 

There  was  testimony,  also^  that  the  per- 
manent (^ration  of  the  budness  will  greatly 
decrease  the  mon^  value  of  the  surrounding 
property,  and  testimony  of  a  physician,  call- 
ed as  an  expert,  to  the  ^ect  that  contagious 
diseases  could  be  carried  from  the  dead 
bodies  In  the  morgue  to  the  Inhabitants  of 
the  surrounding  dwellings,  althoui^  tt  can  be 
gathered  from  his  evidence  that  be  thought 
the  probability  somewhat  remote. 

The  testimony  of  the  respondents  as  to  the 
danger  to  fliem  arising  from  the  presence  of 
the  undertaking  establishment  was  denied  by 
the  appellants,  and  their  testimony  tended 
also  to  minimize  the  Injury  testified  by  the 
respondents  to  arise  from  the  general  con- 
duct of  the  bnslnesa.  It  Is  the  appellants* 
contention  that  the  facts  do  not  Justify  the 
judgment  of  the  court  Attention  is  called 
to  the  general  rule  that  the  buslnesb  of  an 
undertaker  Is  not  a  nuisance  per  se,  and  to 
the  corollary  of  the  rule  that,  before  It  can 
be  held  to  be  8n<di,  some  special  circumstance 
must  be  shown  taking  the  particular  busi- 
ness frcHU  without  the  rule,  and  argue  that 
the  evidence  here  fails  to  disdose  any  such 
special  circumstance. 

The  Code,  under  the  chapter  entitled  "Nui- 
sances," de&nes  a  nuisance  as  follows: 

"Nuisance  condsts  in  unlawfully  doing  an  act. 
or  omitting  to  perform  a  duty,  which  act  or 
omission  either  annoys,  injures  or  endangers  the 
comfort,  repose,  health  or  safety  of  others,  of- 
fends decency,  or  unlawfully  interferes  with, 
obstructs  or  tends  to  obstruct,  or  render  dan- 
gerous for  passage,  any  lake  or  navigable  river, 
bay,'strcam,  canal,  or  basin,  or  any  public  park, 
square,  street  or  highway,  or  in  any  way  ren- 
ders other  persons  insecure  in  life,  or  in  the  use 
ol  property."   Bern.  Code,  {  8309. 

In  the  chapter  of  the  Code  i»rescrlblng  a 
remedy  for  the  abatement  of  nuisances,  a 
nuisance  Is  further  defined  as: 

"  •  •  •  Whatever  is  injurions  to  health,  or 
indecent,  or  offensive  to  the  sensM,  or  an  ob- 
8tructi<m  to  the  free  use  of  property,  so  as  to 
essentially  Interfere  with  the  comfortable  en- 
joyment of  life  and  property.  •  •  •  **  Rem. 
Code  1915,  S  943. 

In  Everett  v.  Paschall.  61  Wash.  47.  Ill 
Pa&  S79,  SI  U  B.  A.  (N.  &)  827,  Ann.  Caa. 
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1912B,  1128,  we  said  tbat  these  statutes  some- 
what widened  the  common-law  definition  of 
nuisance.  In  that  a  new  element  was  added — 
.  "that  Is,  the  comfortable  enjoyment  of  one's 
property— and  it  was  there  held  that  dread 
of  disease  and  fear  produced  thereby,  con- 
trary to  the  holding  of  a  case  founded  upon 
the  common  law,  warranted  Injunctive  re- 
lief against  a  sanitarium  for  the  care  of 
patients  afQicted  with  tuberculosis,  which  It 
was  sought  to  establish  in  a  residence  dis- 
trict of  tbe  city;  and  this,  notwithstanding 
the  expert  testimony  which  tended  to  show 
that  the  danger  of  contagion  to  the  surround- 
ing residents  was  remote,  and  tbe  fear  more 
Imaginary  than  real.  In  Densmore  r.  Ever- 
green Camp  No.  147,  W.  O.  W.,  61  Wash.  230, 
112  Pac.  255,  31  L.  R.  A.  (N.  S.)  608,  Ann.  Cas. 
1912B.  1206,  the  principle  was  applied  to  an 
undertaking  establishment.  It  was  there 
held  that  such  an  establishment  could  be 
enj<^ned  as  a  nuisance,  when  It  was  sought 
to  conduct  It  in  a  residence  district,  notwith- 
standing It  was  maintained-  with  every  san- 
itary precaution. 

The  principle  of  these  cases  clearly  Justi- 
fies the  Judgment  of  the  trial  court  The 
witness  from  which  we  have  quoted  but 
voiced  the  feeling  and  sentiment  of  the  ordi- 
nary Individual  who  is  compelled  to  live 
near  an  Institution  of  this  sort.  The  Injury 
to  her  Is  physical  and  actual;  It  does  not 
depend  upon  Imagination.  There  are  per- 
sons, of  course,  whose  occupations  have 
brought  them  to  endure  conditions  of  this 
sort  without  suffering  or  discomfort.  But 
this  Is  tbe  result  of  their  environment  The 
ordinary  individual  cannot  endure  them 
without  actual  discomfort  and  physical  suf- 
fering, until,  at  least,  his  senses  have  become 
hardened  by  a  long  period  of  exposure  to 
them.  In  addition  to  this,  there  Is  the  posi- 
tive showing  of  destruction  of  property  val- 
ues. While  counsel  question  the  sufficiency 
of  the  evidence  In  this  respect,  we  think  the 
only  thing  indefinite  about  it  Is  tbe  amount 
of  the  decrease.  That  there  is  a  substantial 
decrease  we  think  was  abundantly  proven. 
Indeed,  It  would  seem  that  It  Is  within  the 
ordinary  knowledge  of  mankind  that  the 
erection  of  an  undertaking  establishment  and 
morgue  In  a  district  of  a  city  suitable  -only 
for,  and  used  only  for,  residence  purposes, 
would  decrease  the  value  of  the  surrounding 
property.  Certainly  no  one,  possessing  the 
sensibilities  of  the  ordinary  being,  would 
take  up  a  residence  In  Its  vicinity  as  long 
as  other  places  were  obtainable. 

But  perhaps  the  appellants'  principal  reli- 
ance for  reversal  is  the  case  of  Rea  v.  Taco- 
raa  Mausoleum  Asaoclatlon,  103  Wash.  429, 
174  Pac.  981.  In  that  case  we  held  that  an 
addition  to  a  mausoleum  would  not  be  re- 
strained as  a  nuisance.  Injuriously  affecting 
adjoinii^  residence  property,  wh«i  unat- 
tfflided  by  injurious  or  offensive  drainage  or 


fumes  sensible  to  the  complaining  party.  In 
the  case,  however,  the  cases  of  Everett  v. 
Paschall  and  Densmore  v.  Evergreen  Camp 
No,  147,  W.  O.  W.,  were  noticed,  and  held  not 
to  be  In  conflict  with  the  principle  there  an- 
nounced. We  are  still  of  the  same  opinion, 
and  bold  that  the  case  In  no  way  reflects  up- 
on the  earlier  cases  as  authority. 

We  think  It  needless  to  pursue  the  inquiry 
further.  Our  conclusion  la  that  the  Judgment 
appealed  from  should  stand  afflrmed.  It  Is  m 
ordered. 

HOLCOMB,  a  J.,  and  MOCI^  and 
BRIDGES,  JJ.,  concar. 


UaOP  T.  LBMP. 
(Snpreme  Oourt  of  Idaho.   Bq^  SO,  1918J 

1.  EXJECUTOBS  AND  ADUIfftSTUTOBS  4=^194(1) 

—Govar  uusr  set  afabt  exeuft  pbopbbtt 

TO  8UBVIVINO  SPOUSE. 

Where  a  proper  appUcatifnt  Is  made  under 
Comp.  Laws,  |  5441,  the  probate  coart  is  bound 
to  set  aside  the  exempt  property  to  tiw  snr* 
viving  spouse;  (he  words  theretn,  "mar  set 
apart"  being  ctMurtTned  to  mean  "mnat  set 
apart." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

2.  Exemption  or  pbocbbds  or  DEBnw's  xjve 

INSURA  NCE— STATUTE. 
Comp.  Laws,  {  4480,  subd.'9,  exempts  all 
moneys,  benefits,  privU^es,  or  immunities  ao. 
cruing  or  In  any  manner  growing  out  of  any 
life  Inanranee  on  tiie  life  of  a  debtor,  where 
the  annnal  preminms  do  not  exceed  fSBO. 

3.  EXECIITOBB  AND  ADinNIBTBATOBa  l^lSO' 
EXEUFT  PBOFBKTT  ALLOWANfJB  TO  SUBTCT* 
JNG  WIFE  SUFEBIOB  TO  DXTZBl. 

The  right  of  the  Barrlving  wife  to  fasve  ex- 
empt property  set  apart  to  her  is  ■iq>erior  to 
any  devise  or  bequest  of  indi  pn^rty. 

4.  EXEOtnoBS  AND  ADVINISTRATOBa  «S3»l7S— 
1%8TAUXNTABT  DISPOSITION  BUBOBDIHATS  TO 
widow's  SUPPOBT. 

The  power  of  testamentary  disposition  of 
property  as  conferred  and  defined  by  statute  is 
not  paramount  hot  is  subordinate  to  tiie  aur 
thority  conferred  upmi  the  probate  court  to 
appropriate  the  property  for  tbe  lupport  of  the 
widow  of  the  testator. 

Appeal  from  District  Court  Ada  Count?; 
Charles  P.  McCarthy,  Judge. 

Proceeding  by  Mary  W.  Lemp  against 
Herbert  Lenip,  executor,  for  partial  distribu- 
tion of  the  estate  of  Edward  Lemp,  deceased. 
From  a  Judgment  of  the  district  court  re- 
versing a  Judgment  of  the  probate  court  set- 
ting aside  the  proceeds  of  Insurance  poli- 
cies on  life  of  Edward  Lemp,  deceased,  to 
his  widow,  Mary  W.  Lemp,  the  executor,  ap- 
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peals.  Berersed  and  remanded,  with  direc- 
tion to  wter  Judgment  affirming  the  order  of 
tlie  probate  court. 
Se^  also,  184  Fac.  224. 

Bldiard  H.  JobnsoD,  of  Boise,  for  aiqpcil- 
lant 

0.  Hnner  lAngsuteiUsr  and  A>  A.  Fraaer, 
both  of  Bfdse,  for  respwdent 

BUDGB,  J.  This  Is  an  SM)eaI  from  a 
Judgment  of  the  district  court,  reversing  a 
Judgm^t  of  the  probate  court  of  Ada  coun- 
ty, setting  aside  the  proceeds  of  two  Insur- 
ance policies  on  the  life  of  Edward  Lemp, 
deceased,  to  Mary  W.  Lemp  his  widow. 
Lemp  died  S^tember  6,  1912,  testate,  hold- 
ing two  poUdee  for  (2,500  each  In  the  New 
York  Life  Insurance  Company,  the  annual 
premiums  of  which  aggregated  less  than 
1250. 

Tbe  probate  court  set  apart  the  proceeds 
of  these  poUdes  to  the  widow,  on  the  theory 
that  they  were  conununity  property  and  did 
□ot  pass  by  the  will.  The  district  court  re- 
rereed  the  judgment,  on  the  theory  that  the 
proceeds  of  the  policies  were  separate  prop- 
erty, and  passed  by  the  will  to  the  legatees, 
Herbert  and  Bernard  Lemp,  brothers  of  the 
deceased.  In  order  that  final  disposition 
might  be  made  of  the  subject-mattw  la  lifl- 
gatloo,  a  stipulation  was  entered  Into  by 
Gounael  for  the  respective  parties,  and  filed 
Id  the  [orobate  courts  to  the  effect  that  the 
petition  should  be  considered  amended,  so  as 
to  permit  the  court  to  make  spdi  order  with 
reference  to  such  proceeds  as  the  law  may 
require.  The  question,  therefore,  Is  pre- 
sented whether  nnder  any  provision  of  the 
law  fbe  widow,  upon  her  application  there- 
for, would  be  entitled  to  hare  set  aside  to  her 
ttie  proceeds  of  the  Insurance  polides. 

II,  2]  As  we  view  the  case,  it  is,  immate- 
rial, and  hence  nnnecessary  for  ns  to  deter- 
ndse,  whether  the  proceeds  of  these  policies 
vere  oommunity  or  separate  property. 
Comp.  Laws,  I  5441,  provides  In  part  as  fol- 
lows: 

"Upon  the  retnm  of  the  inventory,  or  at  any 
nibeeqaent  time  during  the  administration,  tbe 
court  or  the  probate  judge  may,  on  his  own  mo- 
titm  »  on  petition  therefor,  set  apart  for  tbe 
use  of  the  surriving  baaband  or  wife,  or  the 
minor  diildren  of  the  decedent,  all  property 
exempt  from  execution.  *   •   • " 

Comp.  Laws,  {  4480,  subd.  9,  exempts: 

"All  moneys,  benefits,  privil^es  or  immuni- 
ties accruing  or  in  any  manner  growing  out  of 
any  life  insnrance  on  the  life  of  tbe  delitor  to 
■a  amount  represented  by  an  annual  premium 
not  exceeding  |2S0." 

ITader  section  6441,  saprt^  it  was  the  duty 
of  the  probate  eoort  or  judg^  either  on  his 
own  motlffli  or  on  petition,  as  in  this  case,  to 
Bet  apart  for  tibe  use  of  tiw  surviving  wife 
all  property  exempt  from  ezecuti<m.  Estate 
of  Samuel  Hmer,  121  Oal.  8S8,  S3  F«c.  906; 


Holmes  v.  Marshall,  145  Cal.  777,  79  Pac. 
534,  69  L.  R.  A.  67,  104  Am.  St.  Bep.  86,  2 
Ann.  Cas.  88.  In  the  latter  case  the  Supreme 
Court  of  California  said: 

"In  construing  this  statute,  as  in  the  con- 
Btmction  of  all  statutes.  It  Is  the  duty  of  the 
court  to  arrive  at  the  intent  of  the  Lepsla- 
ture,  if  it  can  be  done,  from  tbe  language  used 
in  the  statnte.  Statutes  exempting  property 
from  execution  are  enacted  on  tbe  ground  of . 
public  poltey,  for  the  benevolent  purpose  of  sav- 
ing debtors  and  tbtAr  bmiQies  from  want  by 
reason  of  misfortune  or  improvidence.  Tbe 
general  rule  now  is  to  construe  such  statutes, 
Uberally,  so  as  to  carry  out  the  intention  of 
the  Legislature,  and  the  humane  ^purpose  de- 
signed by  the  lawmakers.  12  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  pp.  75,  76,  and  cases  dted; 
In  re  McManus,  87  Cal.  294,  22  Am.  St  Bep. 
250,  and  note,  25  Pac.  413,  10  L.  B.  A.  667; 
Spence  t.  Smith,  121  Cal.  536.  66  Am.  St.  Bep. 
62,  53  Pac.  658  [933].  •  *  * 

"As  to  tbe  policy  payable  to  and  collected  by 
the  estate,  the  estate  was  the  beneficiary,  and 
the  money  was  for  the  reasons  before  stated 
exempt  from  execntion.  It  was  therefore  as- 
sets of  tbe  deceased,  exempt  from  execution, 
and  was  properly  set  apart  to  tbe  widow  as 
being  so  exempt  Code  Civ.  Pvoc.  S  1465 ;  Es- 
tate of  Samuel  Miller,  121  CaL  353,  53  Pac. 
906.  The  administrator  or  executor  is  not  the 
owner  of  any  part  of  the  estate.  He,  in  his 
offidal  character,  only  holds  it  in  trust  for  the 
parties  entitled  to  it,  subject  to  the  purposes 
of  administration.  The  title  to  the  insurance 
money  came  to  respondent  Annie  3.  Jenkins 
through  the  estate  and  under  the  order  setting 
it  apart,  and  vested  the  title  in  her  as  effec- 
tively as  if  she  had  been  named  as  the  bene- 
ficiary of  the  policy.  We  can  see  no  reason 
why  the  insurance  money  coming  to  her  directly 
as  beneficiary  should  be  exempt  from  execution, 
and  not  that  coming  to  her  indirectly  through 
the  estate  and  tbe  order  setting  it  apart  In 
either  case  It  is  exempt  from  execution.  In 
one  case  tbe  instrument  of  life  insurance  gives 
the  title ;  in  the  other,  the  law  gives  it  to  her. 
The  statute  provides  that  all  property  exempt 
from  execution  shall  be  set  apart  for  tbe  use 
of  the  surviving  husband  or  wifo.  Code  Civ. 
Proc  I  1466." 

In  view  of  the  stipulation  and  the  provi- 
sions of  Comp.  Laws,  {  6441,  the  probata 
court  was  bound  to  set  aside  tbe  exempt 
property  for  the  surviving  spouse;  tbe  words 
therein,  "may  set  apart,"  being  construed  to 
mean  "must  set  apart''  Estate  of  Ballen- 
tlne,  46  Gal.  696;  In  re  SUII,  117  Cal.  613, 
49  Pac.  463;  In  re  Davis,  69  Cal.  468. 10  Faa 
671. 

[)]  Nor  do  we  think  It  Is  material  or  neces- 
sary to  determine  whether  the  proceeds  of 
these  policies  purported  to  pass  by  the  will. 
The  right  of  the  surviving  wife  is  superior 
to  any  devise  or  bequest  of  such  property. 
In  re  Davis,  supra;  Estate  of  Ballentine, 
supra;  SubEbergo^  t.  Sulzberger,  60  Gal. 
386. 

[4]  In  the  latter  case,  the  court  said: 
"The  power  of  testamentary  disposition  of 
property,  as  eouferred  and  defined  by  statute. 
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ia  not  paramonnt,  but  Is  snixnrdiiuite  to  the  aa- 
thority  conferred  upon  the  probate  court  to  ap- 
propriate the  property  for  the  support  of  the 
family  of  the  testator,  and  for  a  homestead  for 
the  widow  and  minor  child  or  children  as  well 
as  for  the  payment  of  the  debts  of  the  estate." 

To  the  same  effect  are  In  re  TAbltt,  86  Cal. 
153,  24  Paa  850;  In  r«  Walkerley,  77  Cal. 
642,  20  Pat  150;  Eproson  v.  Wheat,  53  Cal. 
•715;  Estate  of  Huelsman,  127  Cal.  275.  59 
Pac.  776;  In  re  Kennedy  Estate,  157  Cal. 
522,  108  Pac.  282,  29  U  R.  A._(N.  S.)  428; 
In  re  Levy's  Estate,  141  Cal.  652,  75  Pac.  301, 
99  Am.  St.  Rep.  92;  In  re  Gray's  Estate,  169 
Cal.  160,  112  Pac.  890. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  in- 
structions to  enter  np  a  Judgment  affirming 
the  order  of  the  probate  court  setting  aside 
the  proceeds  of  the  policies  to  appellant. 
Costs  are  awarded  to  a];^llant 

MOBGAN,  a  3^  and  BICE.  3^  concur. 


LEMP  T.  LEMP  et  aL 
(Supreme  Court  of  Idaho.   Sept  20,  1019.) 

1.  Comas  «s>202^— Oh  appkaz.  isom  fbo- 

BATB  TO  DISTRICT  COURT,  HIUATERIAL 
WBETHEB  EVinENCE  WAS  OETIEBED  BELOW. 

Upon  appeal  from  the  probate  court  to  the 
district  court,  it  is  immaterial  whether  evi- 
dence was  offered  in  the  probate  court, 

2.  GOTTBTS  «s>202(5)— On  affeai.  vboh  pbo- 
BATX  TO  DIBTBICT  COUBT,  QUEBTIOBB  OF 
HUST  HAVE  BEEIT  FIBBI  BAISED  BBLOW. 

If  such  an  appeal  be  taken  npon  questions 
of  law  alone,  the  district  court  can  review  only 
such  questions  of  law  as  wer«  raised  In  the 
probate  court  upon  the  record. 

3.  ExaCUTOBS  AND  ADHINmUTOU  ^>194^ 

—Widow  fbxsdked  MEicBBn  of  fault. 
The  presumption  is  that  a  decedent's  widow 
was  a  member  of  hla  family,  and  proof  of  the 
former  fact  makes  a  prima  fade  showing  <tf 
the  latter. 

4.  EXECITTOBB  AND  ADUiniBlUATOBS  €=:»194(5) 
"^BJECTOa  TO  widow's  ALLOWANCE  HAS 
BURDEN  OF  PBOOF. 

The  burden  is  upon  one  who  objects  to  the 
granting  of  a  widow's  allowance  on  the  ground 
that  ahe  was  not  a  member  of  decedent's  family, 
if  the  proof  sliows  that  she  was  in  fact  the 
widow  of  decedent. 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,'  Judge. 

Petition  In  probate  court  by  Mary  W. 
Lemp,  as  widow  of  Edward  Loup,  deceased, 
for  a  monthly  allowance  out  of  hla  estate, 
with  objections  and  application  for  hearing 
by  Herbert  Lmp,  executor,  and  Hubert 


Lemp  and  another,  legatees.   From  a  Judg- 
ment of  the  district  court,  affirming  an  order 
of  the  probate  court  granting  the  allowance 
the  objectors  appeal.  Affirmed. 
See,  also,  164  Pac.  222. 

Alfred  A.  Fraser  and  Clinton  H.  Hartson, 
both  of  Boise,  for  appellants. 
R.  H.  Johnson,  of  Boise,  for  respondent 

BUDGE,  J,  This  Is  an  appeal  from  a  judg- 
ment of  the  district  court,  affinning  an  order 
of  the  probate  court  of  Ada  county,  allowing 
respondent,  Mary  W.  Lemp,  the  petitioner 
ther^,  fSO  per  month  out  of  On  estate  of 
decedent,  Edward  Lemp. 

A  petltloii  had  beoi  filed  in  the  probate 
court  for  an  allowance  of  $160  per  nKnth,  al- 
i^ng,  amoi^c  other  things,  that  the  petition- 
er was  the  widow  of  the  decedrait  Appel- 
lants filed  an  application  for  a  hearing  on 
the  petition,  together  with  thc^r  objections 
to  the  granting  thereof,  and  a  written  offer  of 
proof  to  sustain  such  objections.  Thla  crflFer 
contained  no  denials  of  any  of  the  all^atloDS 
of  the  petition  for  family  allowance,  hut  con- 
sisted of  certain  aflldaTlts  attached  to  the  ap- 
plication for  a  hearing  upon  the  petition. 
No  witnesses  were  called  or  examined,  and 
no  appUcatlim  was  made  to  the  coart  for  a 
continuance  or  for  additional  time  within 
whicli  to  procure  witnesses.  It  Is  admitted 
that  the  petitioner  was  the  widow  of  dece- 
dent, and  had  never,  at  any  time,  received 
any  money  or  property  of  any  Idnd  from  his 
estate  since  his  death. 

The  appeal  to  the  district  court  was  on 
questions  of  law  alone.  The  principal,  if  not 
the  only  ground  relied  upon  by  appeliants  up- 
on this  appeal,  relates  to  the  fourth  objection 
filed  in  the  probate  court,  which  is  as  fol- 
lows : 

"For  the  reason  that  petitioner  is  not  a  mem- 
ber of  decedent's  family,  she  having  voluntarily 
separated  from  him  more  than  two  years  be- 
fore his  death." 

[1, 1]  There  Is  only  tme  way  In  whidi  the 
evidence  can  be  reviewed  upon  appeal  from 
the  probate  cour^  and  that  la  by  an  appeal 
on  gueatifms  of  law  and  fact  Ber.  Codes,  1 
4836.  Evoi  such  an  appeal  does  not  proper* 
ly  involve  what  is  conmionly  nnderstood  as 
a  review  of  the  evidence,  for  in  such  cases 
the  trial  must  be  de  novo.  Upon  this  ques- 
tion this  court  has  hdd  Qiat: 

"Wh'en  the  appeal  to  the  district  court  was 
completed,  and  the  case  transferred  to  that 
oourt  Ikt  app>sl,  the  case  stood  there  for  retrial, 
and  whether  or  not  evidence  was  offered  in  the 

probata  court  is  of  no  consequence  whatever." 
Estate  of  Christcnsen,  16  Idaho.  692.  99  Pac. 
829;  Kent  v.  Dalrympl^  2S  Idaho,  684,  132 
Pac.  801. 

When,  as  In  this  case,  the  appeal  to  the 
district  court  Is  uimn  questions  of  law  alone. 
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tbat  court  can  review  only  euch  questions  of 
lav  aa  were  raised  in  the  ixrobate  ctmrt  npoa 
fb»  record.  Estate  of  McVa^*  U  Idabo,  66, 
It  page  69,     Pac  28. 

13]  Appellants  lay  great  stress  iqmn  ttie 
nmtentloD  Qiat  tbe  sbowlng  tbat  respondent 
was  tbe  widow  of  decedent  Is  not  snflOclent 
to  establish  prima  focle  that  she  was  a  mem- 
ber of  decedait*s  family,  and  Insist  that  the 
burden  was  npon  respondent  to  Introduce  af- 
flmatlve  evidence  upon  this  point  We  can- 
not agree  with  this  contention.  In  tbe  ab- 
sence of  any  showing  to  the  contrary,  the  pre- 
snmpttOn  is  that  decedent's  widow  was  a 
member  of  bis  family.  The  Supreme  Court  of 
Indiana,  discussing  this  point,  has  said : 

"It  WAS  not  necessary  for  the  daimant  to 
ahow  in  her  petition  that  she  had  not  deserted 
her  husband,  and  that  she  was  not  living  in 
adultery  at  the  time  of  his  death.  In  tbe  ab- 
aencc-  of  averment  and  oroof  to  the  contrary, 
the  presumption  Is  in  Tavor  of  diastity,  and 
that  a  wife  has  not  abandoned  her  husband  to 
Kre  in  adultery  with  another."  Sherwood  v. 
niomaaeon,  124  Ind.  B41,  24  N.  B.  SS4. 

To  tbe  same  effect  are  In  re  I^dwards,  58 
Iowa,  431, 10  N.  W.  793;  Jones  v.  Cooner,  142 
Ga.  127,  82  S.  E.  446;  Linares  v.  De  Linares. 
93  Tex.  84,  53  S.  W.  679:  O'Neill's  Estate. 
U  Pa.  Co.  Ct  B.  491;  Gray  t.  Bay,  18  6a. 
App.  510.  91  S.  E.  001. 

[4]  All  of  the  foregoing  authorities  sustain 
the  preposition  that  the  burden  is  upon  the 
objector  to  rebut  the  prima  fade  right  of  the 
widow  to  ber  allowance,  and  to  sustain  the 
objection  thereto  based  npcm  the  ground  that 
tbe  widow  was  not  a  member  of  decedent's 
&mlly. 

Upon  tbe  record  before  ns,  It  Is  dlfi&cult 
to  see  how  the  district  court  could  have  done 
otherwise  than  to  aCBrm  the  order  of  the  pro- 
bate court. 

Tbe  Judgment  Is  affirmed.  Costs  are 
awarded  to  respondent 

UOROAN.  a  7.,  and  BIOi;  J„  ooncnr. 


KIRK  T.  MADAREOTA  et  aL 

(Sapreme  Court  of  Idaho.   Sept  24,  1019,) 
L  AinvAU  ^=>100(8)— EvroanrCB  *=»50I(10) 

— UlTDSB  TWO  VOLE  ZJOOT  XAW,  DAKAOB  TO 
UJTOE  BT  TBESPASSina  BHXEP  BEOOVXBABIX. 
Under  tite  two-mile  limit  law  the  plaintiff 
la  entitied  to  recover  the  actual  damage  sus- 
tained by  reason  of  the  loss  or  injury  to  the 
range  caused  by  tiespassing  sheep.  Tbe  wit- 
aesses  should  be  required  to  f^ve  to  the  jury 
audi  fttcts;  information,  and  incidents  of  the 
damage  as  will  enable  the  juty  to  make  Its 
Own  calculation  and  form  its  own  condnsions 
as  to  the  aggregate  damage  sustained. 


2.  DAiuon  «E»lffi— FuuDine  or  Sfioial 

nUCAOBS. 

Special  damages  must  be  pleaded  before  evi- 
dence thereof  can  be  received  or  a  recovery  had. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Edgar  KXtk  against  Tsldro 
Madarelta  and  another  to  recover  damages 
for  tbe  violation  of  Gomp.  Laws,  i  1217. 
Judgment  for  plalntlfT.  From  the  Judgment, 
and  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.  Reversed. 

Frawley  &  Koelsdi,  of  Boise,  fi>r  appel- 
lants: 

Oppmhelm  &  Lampert,  of  Boise,  and  Shad 
U  Hodgln,  of  Twin  Falte,  for  respondent. 

BEDDOOH,  District  Judge.  This  action 
was  commenced  by  respondent  to  recover 
damages  under  the  two-mile  limit  law  (C  L. 
SS  1217  to  1219).  The  case  was  tried  to  a 
jury,  resulting  to  a  verdict  for  respondent, 
upon  which  Jud^ent  was  entered  for  9100. 
App^Iants  moved  for  a  new  trial,  wlilch  was 
denied,  and  this  appeal  Is  from  tbe  order 
denying  the  motion  for  a  new  trial,  and  also 
from  the  judgment. 

The  speclllcations  of  error  are  as  follows: 
First,  insufficiency  of  the  evidence  to  justitr 
the  verdict;  second,  said  verdict  is  against 
law;  and,  third,  errors  in  law  occurring  at 
tbe  trlaL  Tbe  first  and  second  spedflcations 
may  be  considered  together.  The  complaint 
alleges  that  respondent  was  tbe  owner  of  cer- 
tain lands,  and  was  resldli^  In  a  dwelling 
house  owned  by  him  situated  thereon;  that 
he  was  the  owner  of  80  head  of  cattle  and 
several  head  of  horses;  that  it  was  nec- 
essary for  him  to  have  the  grass  near 
and  within  two  miles  of  bis  dwelling ; 
that  appellants  were  the  owners.  In  pos- 
session of.  and  chargeaMe  with  certain 
sheep;  that  between  March  20,  1916,  and 
April  25,  1915,  said  sheep  were  allowed  to 
graze  within  two  miles  of  said  dwelling 
house ;  that  tbe  grass  and  pasture  In  the  vl- 
dnity  of  plaintiff's  premises  and  within  two 
miles  thereof  was  totally  destroyed,  and  that 
during  said  time  said  sheep  were  a  constant 
bother,  damage,  end  annoyance  to  respond- 
ent, to  his  damage  In  the  sum  of  $275. 

[1]  The  testimony  shows  that  respondent 
was,  at  the  times  alleged,  residing  on  the 
lands  owned  by  him ;  adjoining  it  there  wa*- 
unappropriated  public  domain ;  that  he  alsa 
at  the  same  time  was  the  owner  of  about  30 
head  of  cattle  and  abont  8  head  of  horses; 
that  appellants'  sheep,  about  5,000  in  number, 
were  herded  or  permitted  to  graze  on  the 
public  unappropriated  lands  within  two  miles 
of  his  dwelling.  With  this  as  a  foundation, 
respondent  and  certain  of  his  witnesses, 
over  appellants'  objections,  were  permitted 
to  state  the  amount  of  damage  which 
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Bpondent  sostalned,  u  follows:  Beq)Qndent 
stated  tils  damage  was  $375,  but  that  he  mij 
claimed  damage'  W  tb»  sam  of  Ifis. 
Kirk  estimated  the  damage  at  and  Bern 
Bice  estimated  the  damage  at  9290.  Upon 
croBs-exanilnatlon  respondent  gave  the  basis 
of  his  estimate  as  follows: 

"The  only  way  I  could  place  my  damage  was 
at  the  time  I  pat  Tannine  after  my  stock,  the 
damage  to  my  stock,  and  the  damage  to  the 
range." 

The  witn^s  Ben  Bice  gave  the  basis  of  his 
estimate  as  foUows: 

"Upon  the  grass  that  was  damaged  that  was 

lustde  two  miles  of  his  place." 

Mr&  Kirk  furnished  no  basis  for  her  esti- 
mate. 

This,  In  substance,  was  the  evidence  upon 
which  the  Jtiry  returned  its  verdict  We  fall 
to  see  how  it  could  Intelligently  arrive  at  any 
stated  amount,  evidence  did  not  disclose 
the  extent  or  area  over  which  the  grass  was 
«iten  or  destroyed,  or  that  respondent  re- 
quired the  grass  so  eaten  or  destroyed  for  big 
stock,  or  that  his  Btock  would  probably  have 
iiecnred  the  grass,  or  that  there  was  not  suffi- 
cient grass  or  pasturage  left  for  his  stock 
after  the  sheep  had  been  there,  or  that  the 
grass  was  not,  in  fact,  eaten  by  other  stock 
which  had  an  equal  right  with  respondent's 
to  be  there;  no  evld^ce  as  to  the  nature  or 
character  of'  the  damage  to  respondent's 
stock,  or  the  value  of  the  range  per  month  or 
otherwise  for  each  head  of  such  stock.  It  is 
contended  that  respondent  could  only  recover 
general  damages  under  his  complaint,  and 
that  there  was  no  competent  evidence  of  sxxdi 
damage.  The  plaintiff  Is  entitled  to  recover 
the  actual  damage  sustained  by  reason  of  the 
loss  or  injury  to  the  range  caused  by  tres- 
I>as8ing  sheep.  Roseborough  v.  Whittlngton, 
16  Idaho,  100,  96  Pac.  437;  Chandler  v.  Li^ 
tie,  30  Idaho,  119,  163  Pac.  299;  Smith  v. 
Beoson,  178  Pac.  480;  Fleming  v.  Benson, 
178  Pac.  482. 

Under  the  facts  disclosed  by  the  record.  It 
was  error  for  the  court  to  permit  the  witness- 
es to  give  lump  sum  estimates  of  the  damage. 
McGulre  v.  Post  Falls  Lbr.  &  Mfg.  Co.,  23 
Idaho,  608,  131  Pac.  654 ;  Pacific  Uve  Stock 
Co.  V.  Murray,  45  Or.  103,  76  Pac.  1079; 
Hatch  Bros.  Co.  v.  Black,  25  Wyo.  109,  165 
Pac.  518;  4  Bncy.  EJv.  12. 

[2]  Evidence  was  admitted  over  appellants' 
objection  to  the  effect  that  respondent  and 
bis  wife  spent  considerable  time  In  driving 
or  herding  their  stock  on  the  range  by  reason 
of  the  trespass.  It  Is  contended  that  this  is 
special  damage,  and  as  the  same  was  not  al- 
leged in  the  complaint  the  evidence  should 
not  have  been  received.  Special  damages  are 
defined  In  17  C.  J.  715,  as  follows: 

"Special,  as  contradistinguished  from  general, 
damages  are  those  which  are  the  natural  but 


not  the  necessary  eonseqnenee  9t  the  act  com- 
plained of." 

It  does  not  necessarily  follow  that  the  re- 
spondent would  have  to  herd  or  look  after 
his  stock,  as  the  natural  consequence  of  the 
trespass.  It  was  error  to  permit  this  evidence 
as  there  was  no  allegatiou  in  the  complaii^ 
upon  which  to  base  it.  Special  damages 
should  be  pleaded.  -Lee  v.  Boise  Develop- 
ment Co.,  21  Idaho,  461,  122  Pac  851;  Som- 
merville  v.  Idaho  Irr.  Co.,  Ltd.,  21  Idaho,  646, 
123  Pac.  302;  Henderson  v.  Coleman,  19 
Wyo.  183,  115  Pac.  4S9,  1136;  17  C.  J.  1002. 

Under  the  statutes  in  question,  the  party 
committing  the  trespass  is  liable  for  all  dam- 
ages sustained;  but  the  complaint  should  be 
sufficiently  q>eciflc  to  apprise  the  defendant 
of  the  nature  and  dementB  of  t3ie  damage 
claimed. 

The  Judgment  and  order  denying  appel- 
lants' motl<m  for  a  new  trial  are  reversed. 
Costs  awarded  to  appdlsnts. 

MOBOAN,  a  J.»  and  BIOB^  concur. 


NORTH  LABAMIB  LAND  00.  T.  HOFT- 
MAN  et  ah   (No.  967.) 

(Supreme  Court  of  Wyoming.   Oct.  6,  1918.) 

1.  ATrOBNST  AND  'OLIEItT  ^IO-AdUBSIOH 
TO  PEACnCE  or  NONBESIDEKT  ATT0BHET8  rOB 
PUBP08ES  OT  SINGLB  OASS. 

Gomp.  St.  1910^  S  966,  relating  to  admis- 
sion of  Donreeident  attorneys  for  the  purpoees 
of  a  pending  case  in  which  they  have  been 
idoyed,  provides  for  admission  of  nonresident 
attorneys,  not  as  members  of  the  bar  of  the 
state,  but  ex  ^tia  for  the  oceacaos. 

2.  ATTOBITET  and  CLIENT  ^»10  —  N0NBE8I- 
DENT  AITOBNET  NOT  ADTHOBIZED  TO  BIGH 

pBocEEDnras  in  ebbob. 
Comp.  St.  idlO,  i  966,  providing  that  non- 
resident attorneys  employed  as  counsel  "In  any 
case  pending  before  any  of  the  courts  of  this 
state  may  be  admitted  for  all  the  parposes  of 
the  case,"  does  not  authorize  nonresident  at- 
torn^ to  sign  petition  In  error,  ilnce  the  pro* 
ceedings  in  wrvr  are  not  "pending"  imtil  peti- 
tion is  filed. 

[Bd.  Note.— Few  other  definittons,  see  Words 
and  Phrases,  First  and  Secmd  Series^  Pending*! 

8.  Appeal  and   Ebbob  <e=a791— Bight  to 
Move  to  nisuise  not  waived  bt  hotioit 
TO  extend  tdib  roB  BBisrs. 
Defendants  in  error  did  not  waive  right  to 
move  for  dismissal  of  proceedings  in  error  by 
filing  a  motion  for  extension  of  time  -within 
whidi  to  file  and  serve  brief,  where  motion  for 
ntension  and  motiOD  to  dismiss  were  made  on 
same  day,  and  the  motion  for  extension  traa 
made  expressly  subject  to  roUng  on  motion  to 
dismiss. 
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4.  CoTTsn  9=924— JiTBiSDicmoif  or  bttbjkct- 

JUZTEB  NOT  ACQtllKBD  BT  AOBEEWEKT. 

jDriadiction  of  the  subject-matter  of  an  ac- 
tion cannot  be  conleiied  bjr  atreement 

Sl  AnoBirET  AifD  cxjsm  «s9ll— Petition  xit 
XUOB  siemD  bt  hoetusidkht  attokhxt  a 

■DUJTr. 

Under  Gomp.  St.  UUO,  f|  909,  4377.  4422, 
5111,  petition  in  error  aigned  by  nonresident  at- 
torneys, who  had  not  rsQaested  or  been  grant- 
ed permisBion  to  appear  or  been  admitted  for 
purpose  of  the  caase,  under  section  966,  la  a 
anility ;  the  attorneys  having  no  aathotity  to 
appear. 

OL  AfPXAIi  AND  EBBOB  4=98610!)— TOZD  SKIX- 
nOH  IK  EBBOB  DISUXSBKD. 

Where  petition  in  error  was  a  noUtty,  be- 
caoae  signed  by  nonreddent  attorneys,  prooeed- 
Inga  In  error  win  be  dismissed. 

Error  to  District  Coprl^  Platte  Ommty; 
William  O.  Uentzer,  Judge. 

Proceeding  between  tbe  North  Laramie 
Land  Company  and  Alb«t  Bl  HofiCman  and 
otIierB,  individually  and  as  constituting  the 
Board  of  Ck>unty  0<»nml8sl(mers  of  Platte 
County,  Wyo^  and  another.  The  North  Lar 
amle  Land  Oompany  brings  error.  On  mo- 
tion  to  dismiss  proceedings  in  error.  Dls- 


Pam  ft  Hurd,  of  Chicago.  111.,  and  WlWam 
A.  Bluer,  of  Cheyenne,  for  plaintiff  In  error. 

Klnkend  &  Henderson,  of  <^eyain^  for  de- 
fendants in  orror. 

BSARD,  O.  J.  In  this  case  a  motion  by 
the  defradants  In  error  to  dlBmlBs  the  pro- 
ceedings in  error  has  been  filed  and  submit- 
ted. The  ground  for  the  motion  Is  stated  in 
a  number  of  separate  paragraphs,  but  all  go 
to  the  single  question  of  the  sufficiency  of  the 
petition  in  error  to  constitute  the  commeace- 
moit  of  proceedings  In  error,  or  to  give  the 
coBrt  Jurisdiction  of  the  subject-matter  of  the 
action.  It  appears  fnMU  the  petition  on  file, 
and  it  Is  admitted,  that  said  petition  is  sub- 
Bcribed  "Pam  &  Hurd,  Attorneys  for  Plaln- 
iff  in  Error,"  and  by  no  other  person  or  par- 
ty. It  is  also  admitted  that  said  Pam  & 
Hurd  are  not  members  of  the  bar  of  this 
state,  or  licensed  to  practice  in  this  court, 
bot  are  members  of  the  bar  of  th&  state  of 
niinols,  and  reside  in  the  city  of  Chicago,  In 
said  state;  that  no  permission  has  been  re- 
quested by  tbem,  or  either  of  them,  to  appear 
as  attorneys  In  this  court,  nor  lias  such  per- 
mission been  granted  to  them,,  or  either  of 
tbem,  at  any  time,  nor  have  they,  or  either 
of  them,  been  admitted  by  this  court  as  attor- 
ns for  the  purposes  of  this  case.  The  stat- 
utes of  this  state  regolatbig  proceedings 
In  error,  provide : 

Section  .5111,  Gomp.  Stat  1910:  *'Tbs  prcn 
ceedlngs  to  obtafai  sadi  reversal,  vacation,  or 
■wdlfication,  shall  be  by  petition  in  error,  filed 


in  a  court  having  power  to  make  the  reversal, 
vacation  or  modification,  and  aet^ng  forth 
the  errors  eamplalned  of,"  vte. 

The  statutes  govemlAg  pleadings  In  courts 

ot  record  provide: 

"The  pleadings  are  the  written  etatemcnts  by 
the  parties  of  the  facts  constituting  tfaelr  re- 
spective claims  and  defenses."  Section  4377, 
Id. 

"Every  pleading  and  motion  must  be  sub- 
scribed by  the  party  or  his  attorney.  *  •  •  " 
Section  4422,  Id. 

The  statutes  prescribing  the  qualification 
of  applicants  for  admission  to  practice  as^at- 
toraeys  at  law  provide: 

**No  one  shall  be  admitted  who  shall  not 
be  a  d  til  en  of  the  0nlted  SUtea.  a  bona  fide 
resident  of  this  state,  at  least  twenty-one  years 
of  age  and  a  person  <tf  good  moral  fdiaraeter." 
Section  95»,  Id. 

And  by  section  966,  Id.,  it  is  provided : 

"Members  of  the  bar  of  any  other  state,  dis- 
trict or  territory  of  the  United  States,  who 
may  be  employed  as  counsel  in  any  case  pend- 
ing before  any  of  the  courts  of  this  state,  may 
bft  admitted  for  all  the  purposes  of  the  case  in 
which  they  are  so  employed,  by  the  court  before 
which  said  case  is  pending,  without  examina- 
tion." 

[1  ]  The  attorney  of  the  party  to  an  action 
who  is  authorized  to  subscribe  pleadings 
Is  an  attorney  who  has  the  right  to  practice 
In  the  court  wherein  the  case  is  pending; 
and  It  has  been  uniformly  held,  so  far  as  we 
have  been  able  to  find,  that  a  nonresident  at- 
torney has  no  such  right,  except  as  provided 
by  statute  or  rule  of  court  In  Richardson 
V.  Brooklyn  City  ft  Newton  B.  B.  Ca.  22 
How.  Prac  (N.  Y.)  368,  It  was  held  that— 

"An  attorn^  at  law,  who  is  a  nonreiddeut  of 
this  state,  has  no  authority  or  right  to,  and 
cannot  practice  in  the  courts  of  this  state." 
(We  quota  from  the  syllabus.) 

And  in  Newbnrger  et  al.  v.  Campb^,  58 
How.  Prae  (N.  Y.)  813,  it  was  held  that 
where  a  Judge  knowingly  permitted  to  prac- 
tice in  his  court  one  not  regularly  admitted 
to  practice,  his  Judgment  rendered  In  a  cause 
80  conducted  In  vlolaUon  of  law,  is  void  and 
will  he  reversed.  See,  also,  Kaplan  v.  Ber- 
man,  37  Misc.  Bep.  G02,  75  N.  Y.  Supp.  1002. 
In  Ellis  V.  Bingham  County,  7  Idaho,  86,  60 
Pac.  79,  It  U  said: 

"A  brief  has  been  filed  on  behalf  of  the  re- 
spondent  signed  by  persons  who  are  not  mem- 
bers of  the  bar  of  this  court  We  cannot  re- 
ceive or  recognize  snch  briefs,  and  said  brief  ia 
ordered  stricken  from  the  files.  The  action  of 
the  parties  who  filed  Buch  brief  is  in  violation 
of  the  statutes  and  rules  of  this  court  sod  such 
practice  cannot  be  tolerated." 

In  Anderson  v.  Coolln,  27  Idaho,  334,  149 
Pac.  280,  a  motion  to  strike  from  all  the  pa- 


4=9For  otber  cbmb  Be«  ■ame  topto  and  KET-KUHBEB  In  nil  Key-Numbered  Dtsests  and  IndexM 


Digitized  by 


Googit 


228 


1S4  PACmO  BEPOBTIDB 


(Wyo. 


pera  and  files  originally  ffled  In  the  Sapreme 
Court  the  name  of  a  nonresident  attorney 
who  bad  signed  tbe  same,  but  who  had  not 
been  admitted  to  practice  or  appear  la  tbe 
case,  was  sustained.  The  court  said : 

"We  do  not  wish  to  be  understood  aa  holding 
that  the  district  courts,  as  well  aa  this  coort, 
hat^e  Dot  the  inberent  power,  a|  a  matter  of 
comity,  to  permit  an  attorney  from  a  sister  state 
or  territory  to  present  argument  in  any  pend- 
ing cose ;  but  even  this  prerogative  should  not 
be  abused,  and  where  attorneys  from  sister 
states  or  territories  have  bnsincsa  which  re- 
quires their  intermit^t  appearance  in  the 
courts  of  this  state,  it  is  quite  proper  that  they 
should  comply  with  the  provisions  of  the  laws 
of  this  state  regulating  the  right  to  engage  in 
tbe  practice  of  their  profession  wiUdn  tliis  ju- 
risdiction." 

It  Is  to  be  obserred  that  the  statutes  of 

Idahp  upon  which  that  case  was  decided  re- 
quired all  pleadings  filed  in  the  district 
courts  or  the  Supreme  Court  to  be  signed  by 
a  resident  attorney  of  Idaha  But  as  we 
hold  that  the  attorney  of  the  party  who  Is 
authorized  by  the  statutes  of  this  state  to 
subscribe  pleadings  Is  an  attorney  who,  at 
the  time  the  pleading  Is  filed,  is  authorized 
to  practice  In  the  court  wherein  the  pleading 
is  filed  (of  which  we  wIU  speak  later),  the 
decision  last  above  cited.  Is  appUcaUe  to  the 
case  at  bar. 

A  statute  of  ^^consln  provided  that  at- 
torneys of  other  states  which  granted  to  Wis- 
consin attorneys  like  privileges  should  be  ad- 
mitted to  practice  la  the  courts  of  Wisconsin. 
The  Supreme  Court  of  that  state  held  In  the 
Matt^  of  the  Motion  to  Admit  Ole  Mosness, 
Esq.,  a  Nonresident  Attorney,  to  the  Bar  of 
that  Court,  39  Wis.  509,  20  Am.  Rep.  55,  that 
he  could  not  be  admitted  and  licensed  as  a 
iftember  of  the  bar  of  that  state,  but  that  the 
practice  of  the  courts  of  record  In  the  sever- 
al states  to  admit  members  of  the  bar  In 
other  states  to  appear  aa  counsel  on  the 
trial  or  argument  of  causes  ex.  gratia,  for  the 
occasion,  was  what  was  intraded  by  the  stat- 
ute, saying: 

**It  would  be  an  anomaly,  dangerous  to  the 
safe  administration  of  Justice,  that  tiie  office 
should  be  filled  by  persoBs  residing  beyond  the 
jurisdiction  of  the  court,  and  practically  not 
subject  to  its  authority.  We  take  it  that  mem- 
bers of  the  bar  of  this  state  lose  their  right 
to  practice  here  by  removing  from  the  state. 
After  they  become  nonresidents,  they  can  ap- 
pear In  courts  of  this  state  ex  gratia  only. 
Our  courts  cannot  have  a  nonresident  bar." 

The  co^rt  f  tirther  said : 

"That  it  is  difficult  to  beUere  that  diapter 
60  of  1805  was  intoided  to  do  mora  than  to 
authorize  the  appearance  here,  as  counsel  in 
the  trial  and  argument  of  causes,  of  gentlemen 
of  the  bar  of  other  states.  If  intended  to  do 
that,  it  was  probably  unnecessary.  If  Intend- 
ed to  do  more,  it  was  clearly  without  the  power 
of  the  Legislature." 


For  the  reason  that  the  gentleman  whose 
admission  was  moved  was  not  a  resid^t  of 
the  state,  tbe  motion  was  denied.  To  the 
same  effect  see  In  re  Admission  to  the  Bar, 
61  Neb.  58.  84  N.  W.  611,  and  In  re  Eoblnson, 
82  Neb.  172,  117  N.  W.  352,  17  Ann.  Ca&  S78. 
The  statutes  of  this  state  are  In  harmony 
with  those  dedslous,  and  permit  and  provide 
for  the  admission  of  nonresident  attorneys, 
not  as  members  of  the  bar  of  this  state,  but 
ez  gratia,  for  the  occasion. 

Xn  Youmans  T.  Hanna,  85  K.  D.  479,  160  N. 
W.  705,  161  N.  W.  797,  Ann.  CaB..1917E,  263, 
it  Is  stated  that  nonresident  attorneys  were 
not  entitled  to  practice  la  the  courts  of  that 
state  at  all,  except  by  courtesy  and  permis- 
sion. A  brief  presented  by  a  member  of  the 
bar  of  New  Jersey  who  has  not  been  licensed 
to  practlca  as  a  counselor  at  law  will  not  be 
received.  Dnyatws  .r.  Crawford,  60  N.  J. 
Law,  220,  54  AtL  823.  See,  alao^  Fallon  t. 
State,  8  Ga.  Appu  476;  60  8.  0. 682,  and  Bobb 
T.  Smith,  8  Scam.  (HL)  40. 

[S]  In  the  present  case,  Pam  A  Hnrd  being 
D<mresidait  attorneys,  and       even  baving  • 
requested  or  been  granted  permission  to  ap- 
pear in  this  court,  and  not  having  been  ad- 
mitted in  this  court  for  any  purpose  in  the 
cause,  no  act  of  theirs  as  such  attorneys  can 
or  will  be  recognized  by  the  court.  The  peti- 
tion in  error,  not  being  subscribed  by  any  cme 
authorized  to  do  so.  Is  not  such  a  petition  as 
will  Invoke  the  jurisdiction  of  the  court,  is  a 
nnlllty,  and  should  be  strl<^en  from  the 
files.   Indeed,  tbe  statute  does  not  empower 
the  court  to  admit  nonresident  attorneys  for 
the  purpose  of  bringing  an  actl(m,  but  only  to 
admit  them  In  a  poidlng  actl<xi ;  and  as  pro- 
ceedings in  error  are  required  to.  be  com- 
menced by  file  filing  ot  a  petition  In  error.  It 
is  clear  that  the  proceedings  are  not  pending 
until  such  petition  Is  filed,  so  as  to  pumlt 
the  admission  of  a  nonvesldent  attorney  for 
the  purposes  of  the  case  (and  Oiat  Is  On  toll 
ectent  to  whidi  be  can  be  admitted).  In 
other  words;  no  permlsston  can  be  glren  by 
the  court  to  a  nonresident  attorney  to  Insti- 
tute the  proceeding. 

[3-(]  It  Is  argued  Uia^  Inasmuch  as  coun- 
sel tor  defendants  in  erzot  filed  a  motion  for 
an  extension  of  time  within  which  to  file  and 
serve  a  brief  In  the  case,  they  waived  their 
right  to  move  for  a  dismissal  of  the  proceed- 
ings In  error.  The  motion  for  an  eztrasion 
of  time  to  file  brief  was  filed  the  same  day 
as  the  motion  to  dismiss,  and  was  made  ex- 
pressly subject  to  the  ruling  on  the  latter 
motion.  Even  if  that  had  not  beoi  done.  It 
Is  well  settled  that  jurisdiction  of-  the  sub- 
ject-matter of  an  action  cannot  be  conferred 
by  agreement  or  waiver.  There  being  do 
sufficient  petition  In  error  filed  In  the  case, 
there  Is  nothing  requiring  or  authorizing  the 
court  to  consider  or  determine  the  alleged 
errors  of  the  trial  court. 
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Tbo  motlai  of  degmdantg  tat  firror  to  dis- 
mlflB  tlte  proceedlngB  In  wror  will  Iiave  to  to 
granted,  and  the  proceedings  In  error  dls- 
misBed ;  and  It  la  ao  ordered. 

Dismlsaed. 

POXTBB  and  BLTDBNBUBOH,  33^  COD- 
eor. 


STATB  ex  td,  LEAZBNBT  t.  TBTJB,  Statfl 
EnginccBr.  QSo,  977JI 

(Supreme  Court  of  Wroming.    Oct  6,  1919.) 

1.  CouBTS  «=9206^>— JmisDicnov  or  Su- 

FBEME  tiOUKT  SUCH  Aa  Xa  OOHRBBXD  BT  OOV- 

Bl'ITUTIOIf. 

The  ori^al  jariwjiction  of  the  Supreme 
Court  is  conferred  by  the  Constitotion,  the  court 
baring,  only  such  powen  in  eaaea  orlginallr 
l»ought  in  BOch  conrt  ae  are  directly  conferred 
hy  the  CiKistitution,  or  such  a»  are  neoessazy  to 
a  fan  exercise  of  tiie  powers  confened. 

2.  Courts  «=»207(5)— Sufbeub  Coubt  has 
onlt  such  jubxsdicnor  as  to  wbits  ot 
PBonxBiiioif  AS  axvair  bt  CoNanrunoir. 

The  Supreme  Oourt  has  only  audi  jurisdic- 
tion to  lasne  writ  of  prohibition  aqd  otiier  write 
aa  Is  direody  conferred  by  the  Oodstitation,  or 
necesaaiy  to  a  bill  enrdse  ctf  die  powers  con- 
ferred. 

8.  PBoHZBmoir  Sufbsir  Ooust  has 

ao  JTTXiflDionoiT  TO  lasua  wan  to  State 
BiraiNEBB,  H>  nor  buxb  ab  "XKnaxoa 
coow,"  , 
Under  Const.  art*6,  H  2,  St'pmcribing  jur 
ilsdiction  of  Supreme  Court,  and  limiting  its 
power  to  isaue  write  of  prohibition  to  its  appel- 
Into  or  revised  jurisdiction,  except  aa  enlarged 
1)7  its  "general  superintending  control  over  all 
inferior  courts,"  Supreme  Court  has  not  original 
jurisdiction  to  issue  writ  of  prohibition  against 
State  Xhigineer  to  restrain  Idm  from  holding  a 
threat^Md  bearing  seeking  to  cancel  a  permit 
to  construct  a  reservoir,  under  Oomp.  3L  1810, 
H  743-752,  the  State  Ehigineer  not  being  an 
Inferior  court"  within  the  Constitudou. 

{Ed.  Note. — For  other  definitions,  see  Words 
aad  Phrases,  Birst  and  Second  Series^  Inferior 
Courts.] 

Original  iwooeedlngs  in  prohibition  by  the 
State  of  Wyoming,  on  the  relation  of  John 
W.  Leazenby,  against  James  B.  True,  State 
Engineer.  Writ  denied*  and  petition  dla- 
mlssed, 

Corthell,  McCoUoasb  ft  Cortb^  of  Lara- 
mie, for  plaintiff. 

W.  I..  Walla,  Atty.  Oen.,  and  W.  B.  MnUen. 
of  Gbeyeone,  for  deCmdant. 

BLYBFKBCBGH,  J.  This  la  a  proceeding 
UiToklng  the  original  Jurisdiction  of  this 
oourt  to  IssoQ  a  writ  of  prohibition  agalnat 
tbe  State  Eng^etf  to  reatrabi  liim  from  tuAi- 
tag  a  threatened  bearing  seeking  to  cancel 
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a  ptfmlt  tiiar^ofore  lasned  to  onurtmct  a  rea- 
errolr  to  oonaerre  and  impoand  t3ie  vatera 
of  Harney  creek,  In  Albany  coon^f  Wyo. 

The  relator  allegea  In  hla  petltton  that  on 
August  10, 1914,  one  D.  O.  Buntln  made  and 
filed  in  the  office  of  ttie  State  Ei^lneer  an 
application  for  a  permit  to  constnict  the  Har- 
ney cre^  reservoir  In  dne  torm,  under  the 
proTlslona  ot  cbxpber  60  (sections  74S-7S2), 
Wyoming  OompUed  Statutes  1910,  and  the 
apidlcathm  la  aet  out  In  tall  In  the  petitlfm. 
That  the  State  Bngineer  tbm  In  office  on  the 
2Stti  day  of  S^tonber,  1914,  ai^rored  said 
application,  and  Indorsed  thereon: 

"The  SUte  of  Wyoming,  State  Bn^neei'a  Of- 
fice— ss.: 

"Thia  la  to  certify  tiut  I  have  exandned  tiie 
fwegoing  application,  and  do  hereby  grant  the 
same  subject  to  the  following  limitations  and 
conditions: 

"Primary  Permit.  Appllcati<m  for  secondary 
permit  describing  lands  to  be  Irrigated  to  be 
filed  prior  to  August  1,  1915. 

"Construction  ot  proposed  works  shall  begin 
within  one  year  from  date  of  approvaL 

*^e  time  for  completing  the  work  aball 
terminate  on  December  SI,  1919. 

"Witness  my  hand  tills  26th  day  of  Septem- 
ber, A.  D.  1914. 

"A.  J.  Parshali,  State  Eu^eer." 

And  that  on  July  81.  191B,  the  Stote  Engi- 
neer made  the  following  indorsement  on  aald 
application : 

"Notice  of  commencement  of  work  recorded 
July  81,  1915.  Time  for  filing  secondary  appli- 
cation extended  to  January  31, 1916.  (See  letter 
from  D.  G.  Buntln.  July  80, 1915.) 

"James  B.  True,  Stote  Bngineer. 

"July  81,  191B." 

That  said  Buntln  on  the  28th  day  of  "Feb- 
ruary, 1917,  sold,  assigned^  and  transferred 
to  the  relator  all  bis  rlgbts  under  said  per- 
mit ;  that  W.  C.  Thomas  and  J(dm  H.  Darls, 
copartoers  as  Davis  &  Tbomas,  on  April  24, 
1918,  filed  an  appllcatlim  in  the  office  of  tbe 
Stote  Engineer  for  the  cancellation  of  the  re- 
lator's permit  tor  the  reasons  that  Buntln 
bad  failed  to  file  his  secraidary  application; 
had  failed  to  begin  the  construction  of  tbe 
proposed  work  within  one  year  ftom  the  date 
of  approval  of  the  ai^llcatlon;  that  Davis  ft 
Thomas  hold  interest  in  the  waters  of  Har^ 
ney  creels  which  la  greaUy  Injured  by  havlnc 
the  Buntln  application  atand  of  record ;  had 
expended  large  sums  of  money  in  construct- 
ing the  Columbus  reservoir;  and  accompa- 
nied said  application  tor  cancelation  by  affi- 
davits aupporting  tbe  atotements  contained 
therein,  all  tolng  set  out  in  full  in  the  peti- 
tion ;  that  on  June  18,  1919.  the  State  Engi- 
neer notified  relator  that  a  hearing  would  be 
had  before  the  Stote  Engineer  for  the  pui^ 
pose  of  bearing  and  determtntog  tiie  allega- 
tions contained  in  tiie  application  (hC  Davla 
ft  Tbomaa  to  cancel  bis  permit;  that  on  June 
24,  1910,  Davis  &  Thomas,      their  attorn^, 
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and  the  relator,  by  his  attorn^,  appeared  be- 
fore the  State  Engineer,  and  tbereup<m  the 
relator  objected  and  protested  against  the 
State  Engineer  holding  said  hearing  on  the 
ground  that  the  State  En^neer  was  without 
Jurisdiction  and  authority  to  hold  said  hear- 
ing, and  had  no  power  conferred  upon  him  to 
hear  and  determine  the  cancellation  of  relat- 
or's permit,  whereupon  the  State  Engineer 
announced  his  decision  and  determination 
that  be  had  Jurisdiction  to  hear  and  deter- 
mine the  said  matter  and  to  cancel  said  per- 
mit, and  thereupon  adjourned  the  said  hear- 
ing until  June  28,  1919;  that  rotor's  proj- 
ect is  not  of  the  character  mentioned  In  sec- 
tions 746  and  747  of  the  Wyoming  Complied 
Statutes,  and  was  not.  In  the  opinion  of  the 
State  Engineer;  such  as  to  require  the  ap- 
pointment ot  an  assistant  engineer  or  the  sa- 
pervlslon  of  said  work,  but  was  supervised 
and  constructed  by  the  relator  himself,  and 
was  completed  by  the  relator  prior  to  Decem- 
ber 31,  1018,  without  supervision  on  the  part 
of,  or  under  the  authority  of,  the  State  Engi- 
neer. Then  follows  the  allegation  that  the 
State  Engineer  has  no  Jurisdiction  or  auQior- 
ity  to  hold  the  hearing  or  cancel  the  permit, 
and  that  he  la  usurping  Judicial  or  quasi  Ju- 
dicial power,  a,nd  that  he  Intends  and  threat- 
ens to  proceed  further  with  said  hearing,  and 
to  take  evidence  concerning  the  compliance 
of  the  relator  with  the  conditions  of  said  per- 
mit, and  to  decide  the  question  of  the  cancel- 
lation of  the  permit. 

It  is  further  alleged  that  the  relator  has  no 
adequate  remedy  other  than  the  writ  of  pro- 
hibition prayed  for,  and  that  he  has  expend- 
ed fS,00O;  that  he  needs  all  the  water  that 
can  be  stored  In  said  reserroir  for  use  in  Ir- 
rigating bis  lands  underlying  the  same,  and 
it  the  defendant  Is  permitted  to  proceed  with 
,  the  hearing,  and  to  cancel  said  permit,  be 
will  be  deprived  of  the  use  of  andb  waters  for 
an  Indefinite  time  during  the  hearings  and 
determlnatlMi  of  the  matter  before  the  State 
Engineer,  the  Board  of  Control,  and  the  vari- 
ous appeals  to  the  courts,  and  will  be  com- 
pelled to  produce  and  examine  witnesaea  at 
grent  expense,  without  any  security  or  re- 
course for  costs  or  expenses,  and  if  hla  per- 
mit is  canceled  he  would  be  dq;>riTed  of  the 
right  to  proceed  to  apply  the  waters  to  bene- 
ficial use,  and  to  complete  his  appropriation 
of  the  public  waters,  whereby  he  would  suf- 
fer great  and  irreparable  injury.  It  Is  tbea 
stated  that  the  real  parties  in  Interest  are 
Davis  ft  Tliomas,  the  protestants  upon  whose 
application  the  proceedings  before  the  de- 
fendant have  been  taken  and  conducted. 
Then  follows  the  prayer  for  a  writ  of  prohi- 
bition to  issue  to  restrain  the  defendant,  his 
successors  in  office,  and  all  persons  acting  un- 
der or  In  aid  of  them,  from  further  proceed- 
ings in  the  matter  of  the  hearing  pending  this 
proceeding,  and  that  upon  a  hearing  in  this 
proceeding  such  writ  be  made  absolute  *,  that 
the  relator  be  restoi;ed  to  all  his  rlgh^  eta 


Upon  the  presentation  of  the  petition,  an  al- 
ternative writ  of  prohibition  and  an  order  to 
the  State  Engineer  to  show  cause  QO  July 
26,  I91d,  why  said  writ  should  not  be  made 
absolute,  was  Issued. 

The  defendant  filed  a  demurrer  to  the  peti- 
tion, setting  up : 

"Vint.  That  it  does  not  appear  from  the  peti- 
tion of  the  plaintiff  on  file  herein  that  the  plain- 
tiff has  any  right  to,  or  canse  for,  the  writ  of 
prohibitioD  prayed  for  in  his  petition.  Second. 
That  the  petition  of  the  plaintiff  on  file  herein 
does  not  set  forth  the  facts  sufficient  to  entitlfl 
the  plaintiff  to  the  relief  prayed  for  or  to  any 
relief  of  any  kind  or  character.  Third.  That 
the  court  has  no  Jurisdiction  of  the  ■ohject' 
matter  or  the  subject  of  the  action.  Fourtlu 
That  the  facts  stated  in  the  plaintiff's  petition 
are  not  sufficient  to  constitute  a  cause  of  ac- 
tion." 

The  case  was  heard  on  the  demurrer,  the 
attorney  for  Davis  4c  Thomas  Joining  in  the 
argument  In  behalf  of  the  demurrer. 

It  was  claimed  on  behalf  of  the  def^dant 
that  he  was  an  administrative  officer,  and  that 
the  duties  in  relation  to  the  control  and  dis- 
tribution of  the  waters  of  the  state  were  of 
an  administrative  character;  that  under  the 
provisions  of  chapter  59,  Wyoming  Compiled 
Statutes  1910,  he  was  given  the  power  to  can- 
cel any  permit  for  ncmoompllance  with  any 
of  the  provisions  of  the  chapter,  and  that  the 
language,  "and  the  state  engineer  is  hereby 
authorized  to  cancel  any  permit  wherein  thp 
provisions  of  the  above  sectiona  have  not 
been,  or  are  not  being,  compiled  with,"  con-- 
talned  in  section  74S,  gives  such  authority, 
"the  above  sections"  referring  to  all  the  pre- 
ceding sections  of  the  chapter,  and  the  bear- 
ing contemplated  In  this  case  was  merely  for 
the  purpose  of  ascertaining  the  facts  upon 
which  to  exercise  such  administrative  funcr 
tion^  and  therefore  could  not  be  reached  1^  a 
writ  of  prohibition;  that  the  statute  pro- 
rides  for  ap[>eal  to  the  Board  of  Control,  and 
from  it  to  the  district  court,  and  thence  to 
this  court,  and  the  writ  of  prohibltiMi  cannot 
be  used  in  place  of  an  appeal  proceeding  or 
proceeding  in  error;  "that  the  State  Engi- 
neer ia  not  an  Inferior  court,  nor  a  tribunal 
of  any  tdnd  whose  executive  acts  in  the  liite 
of  his  prescribed  duties  are  subject  to  ccmtrol 
by  the  writ  of  prohibitum." 

On  the  other  hand,  It  la  contended  on  be- 
half of  the  rehttor  that  the  writ  of  prohiU- 
tlon  is  not  only  to  restrain  inferitn-  gou  -te  or 
Judicial  tribunals,  but  also  to  restrain  the 
exerdse  of  Judicial  or  quasi  Judidal  func- 
tions or  power  by  admlntstratlve  tribunals 
or  administrative  officers  who  attempt  to 
usurp  sacb  powers  without  lawful  authority; 
that  the  hearing  proposed  and  the  cancel- 
lation of  fhb  permit  la  a  Judicial  jwoceed- 
Ing  and  determination  of  property  rights 
between  adversaries,  and  of  a  Judicial  diar- 
acter;  that  no  power  ia  attempted  to  be 
given  to  the  State  Engineer  to  cancel  such 


Digitized  by 


TBXJSt  231 

IP.) 

fore  himself  or  before  the  Sapreme  Court,  or 
before  any  district  court  of  the  state  or  any 
judge  thereof." 
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a  permit  as  th&t  of  the  relator;  Cbat 
section  748,  and  the  language  employed 
therein,  "above  sections,"  refers  to  sections 
746  and  747  solely  as  the  sections  moitioned 
In  section  748,  and  to  no  other  sections  of  the 
chapter;  that  If  the  law  attempted  to  glTe  to 
the  State  Engineer  Judicial  power  It  would  be 
unconstltutlwal ;  that  the  State  Engineer 
had  no  i>ower  to  Impose  the  condition  as  to 
time  for  filing  a  secondary  permit,  and  It  Is 
therefore  void ;  that  this  is  a  prt^Kr  case  for 
a  writ  of  prohibition,  and  no  other  adequate 
remedy  exists. 

We  are,  at  the  outset,  conflxinted  with  a 
question  of  Jurisdiction — whether  this  court 
has  original  Jurisdiction  to  issue  a  writ  ot 
prohibition  hi  a  case  of  this  kind  against  the 
State  Engineer.  In  the  earlier  cases  In  this 
court,  where  the  original  Jurisdiction  of  this 
court  was  invoked  to  Issae  writs  of  prohibi- 
tion, it  was  contended  that  this  court  had 
power  to  issue  the  writ  only  in  cases  coming 
here  on  proceedings  in  the  nature  of  appeal 
or  proceedings  in  error.  Dobson  t.  West- 
hehner  et  al..  5  Wyo.  84,  36  Pac.  626;  State 
ex  r^.  Man  v.  Ansfaerman,  11  Wyo.  410,  72 
Pac.  200,  73  Pac  548.  But  In  those  cases  It 
was  held  that  the  original  power  to  issue  the 
writ  was  not  confined  to  cases  which  first 
reached  this  court  by  appellate  proceedings, 
but  it  was  held  that  by  the  prorislon  of  the 
Constitution  girlng  "general  superintending 
control  over  ell  Inferior  courts"  this  court 
was  Yested  with  original  Jurisdiction  in  prop- 
er cases  to  issue  writs  of  prohibition  t6  re- 
strain  the  action  of  Inferior  courts  In  excess 
of  their  Jnrisdicttoi. 

[1]  Obe  original  Jnrlsdictton  of  this  conrt 
is  conferred  by  the  Oonstitatlon,  and  It  has 
only  such  power,  In  cases  originally  brought 
het^  as  Is  directly  conferred  by  that  Instm- 
ment,  or  that  is  necessary  to  a  full  ezerdse 
of  tbo  powOTs  amfen^.  15  0.  J.  780,  731. 
1025;  7  B.  a  Ii.  1060.  1072,  1076,  1077;  S2 
Cyc  623. 

[2]  And  this  applies  to  the  writ  of  prohlbl- 
tiOD  and  other  writs.  22  B.  a  L.  26.  The 
sectlcHu  Of  tbe  Oonstitatlon  applicable  are 
sections  2  and  3  of  arU^  5,  which  are  as 
follows: 

"Sec.  2.  The  Supreme  Court  shall  have  gen- 
eral appellate  Jurisdiction,  coextensive  with  the 
atate,  in  hoUi  dvil  and  crimiual  causes,  and 
shall  have  a  general  soperinteoding  control  over 
dl  inferior  ooarts,  tinder  Bach  rules  and  regnla- 
tkais  as  may  be  prescribed  by  law. 

"Set  3.  The  Sapreme  Court  shall  have  origi- 
nal Jurisdiction  in  quo  warranto  and  mandamuB 
IS  to  all  state  officers,  and  in  habeas  corpus. 
The  Snpreme  Ooact  shall  also  have  power  to 
iasae  yrrita  of  mandamus,  review,  prohibition, 
liabeas  corpus,  certiorari,  and  otlier  writs  neces- 
sary and  proper  to  the  complete  exercise  of  its 
appellate  and  revisory  Jurisdiction,  Each  of  the 
Jadges  shall  have  power  to  issue  writs  of  habeas 
corpus  to  any  part  of  the  state  upon  petition 
b7  or  on  bdialf  of  a  person  held  In  actual  cus- 
tody, auA  nay  make  saeh  writs  returnable  be- 


In  the  Constitutions  of  a  number  of  the 
states  original  Jurisdiction  is  given  the  Sn- 
preme Court  to  issue  writs  generally  without 
limitation,  and  in  such  cases  it  is  generally 
held  that  the  writ  of  prohibition  may  issue 
to  any  inferior  tribunal  having  Judicial  or 
quasi  Judicial  powers,  whether  called  a  court 
or  not,  and  even  in  extreme  cases  to  strictly 
administrative  ^rds  or  (rfBoera  wbo  attenvit 
to  usurp  Judicial  functions.  ^  B.  C.  I*  14, 
15,,  17;  82  Cyc.  601.  But  It  was  originally 
only  directed  to  a  oourt  It  Is  ddlned  by 
BIa(^t(nie  as  a  writ  "directed  to  the  Jn^ 
and  parties  of  a  salt  In  any  Infierior  courts 
commanding  ttiem  to  cease  fR»n  ttie  proseci^ 
tim  tlwreof  np<Hi  svgsestlon  that  eUlier  the 
cause  orlgbially  cat  some  collateral  matter 
arising  tho:^  doee  not  bekng  to  that  Jnrls- 
diction  but  to  the  cognicanoe  of  aoaa  otinr 
court"  8  Black.  Com.  112.  Bnt  it  wUl  be 
noticed  that  tbe  original  povw  granted  ttils 
conrt  by  the  Wyoming  Oonstitatlon  la  macb 
more  restricted  flian  In  the  states  referred  ta 
The  power  to  issue  these  prerogative  writs  Is 
confined  to  Its  i^pdlate  and  revisory  Jnrisdlo* 
tlon,  except  as  otilarged  by  Its  "general  sn- 
perinteodlng  amtnril  oner  all  Inferior  coorts.' 
And  as  to  state  offloers,  the  original  Jnriadlc- 
tion  Is  limited  to  qjao  warranto  and  manda- 
mns. . 

Id  Dobson  t.  Wes13ieimer,  supra,  this  coarf 
intimated  at  least  that  Its  original  Jurisdic- 
tion to  Issue  the  writ  of  prohlMtlon  was  con- 
fined to  Inferior  courts.  Chief  JasUce  Groes- 
beck,  in  the  opinion  In  that  case,  said : 

"So  it  appears. that,  either  under  the  common 
law  or  by  virtue  of  a  statute,  the  writ  will  not 
lie  except  to  prevent  the  encroaciimeDt  of  juris- 
diction by  courts,  or,  at  the  furthest,  bodies 
exercising  quasi  judldal  fonctions." 


And  State  ex  rel.  Man  v.  Anshorman  goes 
no  farther  than  to  hold  that,  mder  the  power 
of  "superintending  control,"'  this  court  baa 
original  Jurisdiction  to  issue  the  writ  of  pro- 
hibition to  InferlcMT  courts;  Judge  Potter  In 
the  opinion  in  that  case,  after  discussing  fhl^ 
provislfHi  of  tlie  Constltntlon,  saying: 

"We  are  of  the  t^dnlon,  therefore,  that  this 
court  Is  vested  with  Jurisdiction  in  prop«  cases 
calling  for  Its  emcise  to  issue  writs  of  prohibi- 
tion to  restrain  the  action  of  inferior  courts  ii» 
excess  of  their  jurisdictioQ.'* 

It  then  remains  to  consider  whether  tlv^ 
writ  of  prohibition  asked  for  here  Is  directed 
to  (me  of  the  inferior  courts  of  the  state. 

The  State  Engineer  is  a  constitutional  state 
officer,  endowed  with  certain  administrative 
duties  relating  to  the  public  waters  of  the 
state,  but  is  nowhere  therein  mentioned  as  a 
court  or  given  Judicial  functions,  and  it  would 
seem  that  a  constitntkmal  provision  using 
the.  words  "inferior  courts"  was  Intoided  to 
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mean  those  ooarfas  mentioiifed  or  prarlded  tm 
In  tbe  Constitution.  Bat  ire  are  not  wlUurat 
autibority  tor  the  proper  construction  of  this 
constitutional  language,  ^le  CVmstltntlon  of 
South  Carolina  in  this  respect  Is  as  follows 
(section  4  of  article  4^: 

"The  Supreme  Conrt  shall  han  appellate  ju- 
risdiction only  in  cases  of  diancery,  and  shall 
coDBtitute  a  court  for  the  correction  of  errors 
at  law,  under  such  reflations  as  the  General 
Assembly  may  by  law  prescribe:  Prorided.  the 
■aid  court  shall  alvays  have  power  to  issue 
writs  of  injunction,  nutndamiu,  quo  warranto, 
habeas  corpus,  and  aucb  other  original  and  reme- 
dial writs  as  may  be  necessary  to  gire  it  a  gen- 
eral Buperrisory  control  over  all  other  coOrts 
in  this  state." 

This  provision  is  substantially  like  the  one 
in  the  Wyoming  Constltntion.  In  the  case  of 
State  ex  rel.  Richland  Coonty  t.  Columbia, 
16  S.  C.  412,  the  Supreme  Court  of  South 
Carolina  said: 

'*It  will  thus  be  seen  that  tfals  court  has  pow- 
er to  issne  certain  specified  writs  in  any  case 
where  such  a  remedy  may  be  appropriate  (W al- 
lace  T.  Hayne  and  Mackey,  8  S.  G.  374),  and 
that  it  also  has  power  to  issue  such  other  origi- 
nal and  remedial  writs  as  may  be  necessary  to 
give  it  a  general  supervisory  control  over  all 
other  courts  ia  the  state.  Accordin^y  tt  has 
been  held  that  when  this  conrt  is  asked  to  isaue 
a  writ  which  Is  not  among  those  speciGcelly 
named  in  the  above-dted  section  of  the  Consti- 
tution, it  must  be  made  to  appear  that  the  writ 
is  asked  for  to  enable  this  court  to  ezerdse 
some  supervisory  control  over  some  one  of  the 
courts  of  this  state,  as  this  court  has  no  power 
to  Issue  aucb  a  writ  except  to  some  one  of  the 
conrU  of  tbls  state  for  tbe  purpose  abore  In* 
dleated.  •  •  *  'This  nnrestTsined  right,  as 
to  the  writs  specified,  does  not  attach  to  "other 
original  writs,"  in  which  that  now  sought  is 
Included.  The  very  qualification  which  is  an- 
nexed shows  that  the  power  is  restricted,  and 
that  a  more  limited  jurisdiction  was  Intended.' 
*  *  *  Whenever  this  court  is  asked  to  issue 
one  of  the  writs  not  spM:ifically  mentioned  In 
the  above-dted  section  of  the  Constitution.  It  Is 
necessary  to  make  it  appear:  (1)  That  the  writ 
is  to  go  to  one  of  the  courts  of  this  state;  (2) 
that  audi  writ  Is  demanded  for  tbe  purpose  of 
enabling  tbls  court  to  exercise  some  supervisory 
control  over  the  court  to  which  the  writ  Is  to 
be  directed.  ♦  •  •  Hence  the  first  inquiry  is 
whether  tbe  writ  asked  for  ts  to  go  to  one  of 
the  courts  of  this  stete;  and,  second,  whether 
such  writ  Is  demanded  for  the  purpose  of  en- 
abling tills  court  to  exercise  some  supervisory 
control  over  the  court  to  which  it  Is  to  be  di- 
rected. The  body  to  which  the  writ  Is  to  be 
directed  is  the  body  in  which  the  municipal 
authority  of  the  city  of  Columbia  Is  vested,  call- 
ed In  the  act  Incorporating  said  dty  "The  Mayor 
and  Aldermen  of  the  City  of  Columbia,'  and  tbe 
questions  are  whether  that  body  is  sach  a  court 
as  ia  contemplated  by  the  Constitution,  and.  If 
BO,  whether  the  writ  is  demanded  for  the  pur- 
pose of  enabling  tbls  court  to  ezerdse  some 
supervisory  control  over  such  body  acting  in  its 
judicial  capadty." 

And  upon  rehearing  at  the  Jurisdictional 
fnestion  In  State  er.  ttL  Bldiland  County  r. 


CawOOaf  IT  8.  OL  80;  idwve  tt  wma  argued 
that  "becaiue  tbe  act  *  nnight  to  bo 

restrained  is  an  act  of  a  Judicial  nature  It 
must  necessarily  be  r^rded  as  the  act  of  a 
court;  and.  therefore  ttila  court  would  have 
original  jurisdiction  to  Issue  the  writ,"  that 
court  said: 

"It  does  not  follow,  however,  that  a  Jndidal 
act  can  only  be  performed  by  a  cburt  There 
is  no  reason  wby  the  Legislature  may  not  en- 
trust the  performance  of  acts  of  a  judidal 
nature  to  persons  and  bodies  corporate  who  do 
not  constitute  one  of  the  courts  of  the  state, 
and  It  is  the  constant  habit  to  do  so.  The 
Legisiature  has  at  various  times  conferred  upon 
derks,  sheriffs,  and  many  other  officers  the  pow- 
er to  perform  judidal  acts,  In  the  sense  that 
they  Involve  the  exercise  of  judgment  and  dis- 
cretion; and  we  do  not  understand  that  it  was 
ever  supposed  that  aodi  officers  were  thereby 
constituted  courts.  •  •  •  There  Is  necessari- 
ly involved  In  the  Idea  of  a  court  that  of  a 
tribunal  empowered  to  hear  and  determine  issues 
between  parties,  upon  pleadings,  either  oral  or 
written,  and  upon  evidence  to  be  adduced  under 
well-defined  and  established  rules,  according  to 
settled  prittdples  of  law." 

And  In  Hnnter  t.  Moore,  SO  &  a  804,  17 
S.  E.  797.  approving  the  decision  In  State  v 
Columbia,  supra,  the  court  said: 

"It  was  there  eondorively  determined  that 
the  Supreme  Court,  in  the  ezerdse  oi  Its  origi- 
nal jurisdiction,  has  no  authority  to  lame  a 
writ  of  prohibition,  unless  it  Is  directed  to  <me 
of  the  courts  U  the  state,  for  the  purpose  of 
enabling  the  Supreme  Court  to  exercise  a  &ui>er- 
visory  control  over  the  court  to  which  it  is 
directed.  •  '  •  •  So  that  the  only  remaining 
question  In  this  case  ia  whether  the  writ  of  pro- 
hibition asked  for  here  is  to  be  directed  to  one 
of  tbe  courts  of  the  state  tor  the  purpose  of 
keeping  It  within  the  limits  of  its  jurisdiction. 
It  seems  to  us  too  dear  f<Nr  argument*  that  the 
town  coundl  of  Torfc^Ile  is  not  one  of  the 
courts  of  the  state  referred  to  ia  section  4  of 
artide  4  of  the  Constitution,  though  invested*  it 
may  be,  with  certain  judidal  powers  for  oertid& 
prescribed  purposea." 

[3]  So  here  it  seems  to  us  too  dear  for  ar- 
gument that  the  State  Engineer  Is  not  one  of 
tbe  Inferior  courts  of  this  state  referred  to 
In  section  2  of  artkle  5  of  tbe  Constitution. 

As  to  whether  a  court  of  general  origin  ul 
Jurisdiction,  like  our  district  courts,  would 
have  authority  to  issue  a  writ  of  prohibition 
against  an  administrative  officer  such  as  tbe 
State  Engineer,  when  it  is  alleged  that  he  has 
usurped  judidal  powers  without  authority  of 
law,  there  seems  to  be  some  conflict  of  author- 
ity, and  It  Is  not  necessary  to  dedde  in  this 
case,  and  we  do  not  dedde.  The  questions 
raised  by  the  parties  in  this  case  as  stated 
herein  are  Interesting  and  important,  but,  as 
we  hold  that  this  court  has  no  original  Juris- 
diction to  issue  tbe  writ  of  prohibition  In  a 
case  of  this  character.  It  becomes  not  only  un- 
necessary, but  Improper,  for  us  to  consider  or 
determine  those  questions  in  this  OLSe. 

We  hold  that  this  court,  under  the  Oonatl- 
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totlon,  bas  no  original  Jnrlsdlctlon  to  Issue 
a  writ  of  prohibition  to  the  State  Engineer, 
and  therefore  the  demurrer  will  be  sustained, 
tbe  writ  will  be  denied,  the  order  to  show 
cause  QnaEhed,  and  the  petition  dismissed. 
Writ  denied  and  petition  dismissed. 

BKABD,  0.      and  FOTTEB,  J.,  concur. 


STATB  T.  OANONO  et  aU 

(Soprenu  Gonrt  of  Or^m.    Sept.  16*  1919.) 

t  EnTNEirr  Domain  «s>286(1)— State  Liablb 
roB  Attorkkt's  Fn  Orlt  Whbic  Alusgbd 

AHD  PBOVSD. 

In  view  o2  Ij.  O.  L.  U  677.  6S60.  7424,  7434, 
7442, 7448,  7458^  7495,  and  7603,  state  oondemn- 
inc  land  for  highway  is  liable  for  attomer's  feee 

QQder  section  6868,  aa  amended  by  Laws  1913, 
p,  81,  providing  for  "reasonable  attorney's  fees 
to  be  fixed  by  tbe  court  at  the  tiial"  only  where 
the  attorney's  fee  is  alleged  and  proved  by  de- 
teadant  and  tried  by  a  jnry  where  the  other 
&eti  are  triad  t^y  a  Jwy. 

2.  Staiks  «s»215  — State  Not  Liabue  toe 
costb  to  abbehck  or  statute, 

The  state  is  not  liable  for  costs  end  disburse' 
menta  unless  there  Is  some  statute  which  ex- 
pressly or  by  clear  and  necessary  implication  in< 
dudes  it,  since  tbe  mere  general  terms  of  a  stat- 
ute giving  coats  do  not  Indode  tbe  sovereign. 

3.  EannBiTT  Dohato  <ts>241  —  STjutb  can 

AbaRDOIV  PBOCEEDlira  TO  coif DBICIT  LAHD. 

In  state's  proceeding  to  condemn  land  for 
bighway,  court  bad  no  power  to  enter  a  Judg- 
ment comi>elling  payment  of  award,  since  state 
could  have  abandoned  proceeding. 

4.  BiaHENT  DOKAIN  «S»241— JUDQlfEltT  PeO- 
TIDES    VOB    COSTB     AlTD  DiSBUBBSIIENTa 

THooaH  IPsooKBiima  Abakdohbd. 
The  trial  of  an  action  in  whidi  land  Is  con- 
demned for  pnUic  use  is  followed  by  a  Jadg* 
Bent  which  is  made  up  of  two  distinct  parts; 
OK  relating  to  value  ot  land  to  be  paid  for  in 
event  land  is  actually  taken,  the  other  relating 
to  costs  and  disbursements  to  which  defendant 
is  entitled,  regardless  of  whether  plaintiff  does 
or  does  not  take  tbe  land. 

5.  Costs  4=^907— Whebb  Statdtb  Aixowb 
ATTosnxx's  Fee  Ix  kubt  be  Ajxioed  aud 
PaovKif. 

A  litigant  upon  whcmi  the  statute  confers 
tbe  right  to  an  attomey*8  fee  must  allege  the 
amount  claimed  and  offer  evidence  in  support  of 
the  allegation,  notvrithatanding  that  court  has 
special  knowledge  of  the  subject. 

fllCosn  #a>20S,  206— Suaauaroii  Fabit 
MUST  Fxu  Vkbifixd  Cost  Bnx. 
Costs  and  disbursonents  cannot  be  allowed 
a  succetnful  litigant  unless  he  pleads  bis  costs 
and  disbursements  by  filing  a  verified  cost  bill, 
BBd  if  the  defeated  litigant  desires  to  contest 
tlift  cost  bill,  he  must  do  so  by  filing  verified 


objections;  the  two  verified  papers  eonslfcoting 
tbe  pleadings. 

B«nn«tt»  J.,  dissenting  In  part 

Aiveal  from  Circuit  Court,  d&^mas 
County;  Robert  Tuclier,  Judge. 

Proceeding  by  the  State  of  Oregon  by 
and  through  the  State  Highway  Commission, 
composed  of  S.  Senson  and  others,  against 
Joseph  W.  Ganoog  and  others.  From  that 
part  of  the  Judgment  awarding  the  defend- 
ants attorney's  fees^  plaintiff  appeals.  Judg- 
ment modified. 

The  sole  question  Involved  in  this  anwal 
Is  whether  or  not  tbe  defendants  are  entitled 
to  attorney's  fees  In  a  condemnation  pro- 
ceeding brought  by  tbe  state  to  condemn  a 
right  of  way  for  the  Pacific  Sghway  across 
defendants'  premises. 

It  is  urged  by  the  state  that  no  attomey*B 
fee  is  recoverable  in  a  proceeding  of  this 
kind,  where  the  state  itself  la  a  party  plain- 
tiff; and  £be  state  further  contends  that  U 
such  a  fee  la  recoverable  at  all  there  must 
be  an  allegation  tn  relatl(m  thereto  in  the 
pleadings  before  Qie  case  la  submitted  te  a 
Jury,  in  wder  to  Justify  the  taxing  ot  tbe 
aameu 

In  tbiM  case  there  was  no  all^tlon  in  the 
answer  aa  to  the  amount  which  would  be 
reasonable  as  an  attorney's  fee,  the  only  al- 
lusion thereto  being  tn  the  prayer  that  tbe 
defendants  *%ave  Judgment  for  their  costs 
and  dlsburaemraits  herein,  including  a  rea- 
sonable attorney's  fee."  This  was  the  condi- 
tion of  the  pleading  up  to  the  time  the  de^ 
fendants  were  about  to  rest,  at  which  time 
it  was  stipulated  in  effect  that  if  the  defend- 
ants were  entitled  to  a  reasonable  fee  at  aU 
tbe  court  might  fix  the  same ;  but  the  plaln- 
tlfT  Insisted  upon  its  contention  that  the  de- 
fendants  were  not  entitled  to  any  attorney's 
fee  at  all. 

Upon  this  stipulation  the  Jury  was  sent 
out  for  deliberation,  and  thereafter  tbe 
amount  of  attorney's  fee  was  taken  up  be- 
fore the  court,  and  the  plaintiff  again  ob- 
jected to  any  attorney's  fee  upon  the  follow- 
ing grounds:  (1)  That  there  are  no  allega- 
tions, in  any  of  the  pleadings  which  will  sup- 
port a  verdict  or  Judgment  awarding  the 
same,  or  permit  the  introduction  of  any  testi- 
mony in  su[q;M)rt  thereof,  and  that  only  such 
facts  as  are  alleged  In  the  pleadings  may  be 
proved  by  the  evidence  or  supported  by  the 
verdict,  and  the  Judgment  cannot  be  in  ex- 
cess of  such  allegations;  (2)  that  there  Is 
no  statute  allowing  attorney's  fees,  fixed  by 
the  court,  to  be  recovered  from  the  state, 
where  It  Is  the  plaintiff.  In  proceedings  of 
this  kind. 

Thereupon  counsel  for  defendants  moved 
the  court  for  permission  to  amend  their  an- 
swer, by  including  therein  an  allegation  to 
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the  effect  that  |300  was  a  reasonable  suio 
to  he  fixed  and  allowed  by  the  court  as  an 
attorney's  fee.  Tbls '  amendment  was  al- 
lowed over  the  objection  and  exception  of 
plaintiff,  and  tbe  conrt  afterwards  fixed  the 
attorney's  fee  at  $300,  wblcb  was  taxed  by 
the  clerk  as  part  of  -the  costs. 

George  M.  Brown,  A.tty.  Gen.,  and  I.  H. 
Van  Winkle,  Asst.  Atty.  Gen.,  for  the  State. 

Jos.  E.  Hedges,  of  Oregon  City,  and  Wood, 
Montague  it  Hunt,  of  Portland,  for  resp(»id- 
ents. 

BBNNBIT,  X  (after  stattng  the  facts  as 
above).  Section  6872,  U  O.  L.,  enacted  by 
the  Legislature  in  1906,  authorized  the  state 
to  commence  proceedings  for  the  appropria- 
tion of  real  property  for  public  oae,  and  con- 
tains the  following  provision: 

"Tbe  procedure  in  said  suit,  action  or  proceed- 
ing shall  tie,  as  far  as  applicable,  the  procedure 
provided  for  in  and  by  the  laws  of  this  state  for 
the  condemnation  of  land  or  rights  of  way  by 
public  corporations  or  quasi  public  corporations 
for  public  use  or  for  corporate  purposes." 

Section  0  of  (ihapter  23T,  Laws  1017,  gives 
to  counties.  In  the  first  Instance,  the  right  to 
bring  proceedings  to  apprc^rlate  rights  of 
way  for  state  highways,  and  then  provides; 

"In  caw  of  neglect  or  refusal  to  so  acquire  uid 
right  of  way,  the  state  shftll  have  the  power, 
through  the  commiBsioii,  to  acquire  said  right  of 
w^y  either  by  donation,  purchase,  agreement, 
condemnation,  or  through  the  exercise  of  the 
power  of  eminent  domain  In  the  same  manner 
as  is  provided  by  law  few  acquiring  property  for 
other  public  uses.** 

Section  ffn,  L  O.  L.,  adopted  In  1862,  pro- 
vided: 

"In  all  actions  or  suits  prosecuted  or  defended 
in  the  name  and  for  the  use  of  the  state,  or 
any  county  or  other  public  corporation  therein, 
tiie  state  or  public  corporation  shall  be  liable  for 
and  may  recover  costs  in  like  manner  and  with 
like  effsct  as  in  tlie  caas  of  natural  pwsons." 

At  the  time  of  the  enactment  of  section 
■  6872,  supra,  authorizing  the  appropriation  of 
real  property,  etc,  generally  by  the  state, 
and  providing  that  the  procedure  should  be 
the  same  as  in  the  nature  of  condemnations 
by  public  corporations,  the  law  did  not  make 
such  public  corporations  liable  for  any  at- 
torney's fee,  except  statutory  costs,  the  law 
as  to  costs  and  disbursements  in  such  caaea 
then  reading  as  follows: 

"The  costs  and  disbursements  of  the  defendant 
shall  be  taxed  by  the  clerk,  and  recovered  ofE 
the  corporation ;  but  if  it  appear  that  such  cor- 
poration tendered  the  defendant,  before  com- 
mencing the  action,  an  amount  eqnal  to  or  great- 
er than  that  assessed  by  the  jury,  in  such  case 
the  corporation  shall  recover  its  costs  and  dis- 
buriemeBta  off  the  defuidanC'  I*  O.     S  6868. 


In  1913  (Laws  1913,  p.  81),  however,  the 
foregoing  section  was  amended  so  as  to  read 
as  ftdlows: 

"The  costs  and  diabnraementa  of  the  defend- 
ant, Indudiug  a  reasonable  attorney's  fee  to  be 
fixed  by  the  court  at  the  trial,  shall  be  taxed 
by  the  clerk  and  recovered  from  the  corporation, 
but  it  it  appear  that  such  corporation  tendered 
the  defendant  before  commencing  the  action  an 
amount  equal  to  or  greater  than  that  assessed 
hj  the  jury,  in  sudi  case  the  corporation  shaU 
recover  its  costs  and  disbursements  from  the  de- 
fendant, but  the  defendant  shall  not  be  required 
to  pay  the  plaintiff's  atbnmey  fea.** 

And  it  l8  under  this  amendment  ttie  attor- 
ney's fee  of  tSOO  was  cUlmad  bj  the  dtfend- 
ants  and  adjudged  to  them  by  fbB  conrt 

One  of  tb&  questions,  and  perhaps  the 
most  far-reaching  and  serious  one,  in  the 
case  Is  whether  or  not  this  latest  amendment 
applied  to  condemnation  proceedings  brought 
dIrecUy  by  the  state. 

On  behalf  of  the  plaintiff  it  Is  urged  that 
when  die  Legislature  in  1900  provided  for 
condemnation  proceedings  by  the  state,  and 
that  in  such  proceedings  the  procedure 
should  be,  as  far  as  applicable,  the  procedure 
provided  for  In  and  by  the  laws  pf  this  state 
for  the  condemnation  of  land  or  rights  of 
way  by  public  corporations  for  public  use; 
that  it  adopted  in  such  condemnation  pro- 
ceedings only  the  laws  governing  condemna- 
tions by  other  public  corporations  as  they 
then  stood,  and  not  as  they  should  thereafter 
be  amended.  And  to  support  this  contention 
the  plaintiff  refers  the  court  to  the  follow- 
ing cases ;  State  v.  Caseday,  58  Or.  429,  lis 
Pac.  287;  Skelton  v.  Newberg,  76  Or.  126. 
148  Pac  eS3;  Martin  v.  Gilliam  County,  89 
Or.  894,  173  Pac.  938. 

On  the  other  hand,  the  defendants  suggest 
a  distinction  between  the  statutes  adopting 
the  provisions  of  a  specific  enactment,  and 
the  adoption  by  a  special  act  of  general  pro- 
visions of  the  law,  by  a  general  clause  in 
the  later  enactment,  and  contend  that,  while 
the  rule  contended  for  by  the  plaintiff  Is  the 
general  rule  In  cases  where  some  specific  en- 
actment is  adopted  by  section  and  chapter, 
yet  when  the  provision  is  general,  and  refers 
to  general  procedure,  as  in  this  case,  a  dif- 
ferent rule  applies,  and  subsequent  modifica- 
tion of  the  general  practice  will  be  deemed  to 
be  within  the  Infent  of  such  adoption. 

In  support  of  this  contention  the  defend- 
ant cites  the  decisions  at  a  number  of  states 
and  tbfi  texts  of  Endlich  <m  Interpretatlm  of 
Statutes,  and  Lewis*  Sutherland  on  Statu- 
tory Construction. 

It  seems  this  contenti<m  Is  wdl  founded, 
both  in  principle  and  upon  antilorlty.  and 
should  be  sustained. 

In  Lewis'  Sutherland  on  Stat  Const  ^d. 
Bd.)  I  40S.  it  Is  said: 

"There  is  another  form  of  adoption  wherein 
the  reference  la  not  to  any  particular  statute 
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or  put  of  a  statute,  bat  to  tiie  laws  generally 
vbicb  govern  a  particular  snbject.  The  refei^ 
ence  in  such  case  means  the  law  as  it  exists 
inm  time  to  time,  or  at  the  time  the  eiigencj 
arisea  to  vUch  the  law  1b  to  be  applied." 

To  the  same  effect  Is  tbe  doctrine  as  stated 
by  Endllch  on  Btatatory  Graistructlon,  |  403. 

In  tbe  Galifonila  case  of  Ramlsh  t.  Bart- 
a-ell,  126  CaL  443,  58  Pac.  920,  the  coorc  on 
this  subject  (speaking  of  the  general  rnle  In- 
Toked  by  plaintiff  here)  says: 

"This  rule  is  subject  to  a  qualified  exception 
in  cases  of  adoption  into  a  special  act  of  tbe 
prov)aioni(  of  law  then  in  force  by  virtue  of  gen- 
eral laws.  In  such  cases,  sobsequent  modifica- 
tbns  ot  tbe  gegoeral  law  will  be  deemed  to  be 
vithin  the  intent  of  sach  adt^tion,  so  far  as 
they  are  eonristent  with  the  purposes  of  tbe 
paiticalar  act." 

In  State  t.  Williams,  2S7  Ma  178,  140  S. 
W.  804,  the  court  says: 

"The  mle  of  construction,  where  one  statute 
adopts  another,  is  that,  if  tiie  adopting  statute 
specifically  designates  the  title  or  date  of  the 
statute  adopted,  then  the  repeal  or  amendment 
of  tlte  statute  thus  adopted  will  not  affect  tbe 
adopting  atatnte,"  but  'Vhen  a  statute  like  the 
oae  now  under  consideration  refers  to  the  gen- 
eral provisions  of  the  law  on  a  given  subject 
for  its  interpretation,  then  an  amendment  of  the 
general  laws  on  that  snbject  affects  a  correspond- 
ing amendment  of  tbe  statute  adopting  them." 

This  seems  to  be  the  rule  generally  agreed 
ap<Ki  by  the  authorities;  also  tbe  natural 
and  appropriate  constmctUm  of  the  language 
of  section  6872.  O.  U,  and  aectiam  9,  c  287, 
of  the  Laws  of  m7. 

Tbe  language  In  the  f«nner  section,  pro- 
viding that  the  procedure  in  a  condemnation 
proceeding  by  tbe  state  sball  be  "the  pro- 
cedure provided  for  in  and  by  the  laws  of 
Oils  state  for  tbe  condemnation  of  lands  for 
rights  of  way  by  public  coritoratlons,"  seems 
to  refer  to  the  laws  of  the  state  at  the  time 
of  the  proceeding  by  the  state,  and  not  to  tbe 
laws  as  they  were  at  the  time  of  tbe  tfiact- 
ment  of  the  section. 

Section  8,  c.  287.  Iaws  1017.  is  still  [dainer, 
"bn  the  same  mamm  as  Is  provided  by  law 
for  acqalilng  property  for  other  public  uses." 
Indeed,  at  the  time  this  latter  section  was 
enacted,  the  provl^on  far  an  attorney's,  fee 
generally  In  such  ccoidem  nation  proceeding 
was  existent 

Any  other  construction  of  these  sections 
would  be  oonfosing  and  create  an  Incongru- 
008  condltioD,  under  which  there  would'  be 
two  entirely  different  methods  of  i^ocedure 
in  dTH  trials  of  the  same  identical  nature; 
one  where  other  public  corporations  were 
partlea,  and  another  where  the  state  itself 
TBS  a  party. 

The  8D3«idment  here  in  question  is  by  no 
means  fbe  only  change  In  the  general  proced- 
ure, since  the  authorization  of  tbe  condem- 
astlim  proceedings  by  tbe  state  in  1905.  On 


OANOKO  236 
p.> 

the  contrary,  there  have  been  many  other 
changes. 

Section  126  of  the  Code,  passed  in  1900, 
changed  tbe  manner  at  tiw  selecttcm  of  the 
jury.  Section  1S2  was  amended  in  1005  at 
a  later  date  thanjthe  passage  of  sectlitm  6872, 
and  provided  for  Instructicais  In  wrltli^, 
wlien  requ&«d  by  either  party;  and  in  1911 
the  manner  of  rendering  the  verdict  general- 
ly in  civil  cases  was  entirely  dianged  by  a 
provision  that  three-fourths  of  the  Jury  might 
find  a  verdict.  Instead  of  the  unanimous  ver- 
dict which  has  been  previously  required. 

If  t&ese  changes  were  not  to  apply  to  the 
proceduro  In  a  craidemnatlon  action  brought 
by  the  state,  because  the  changes  were  made 
after  the  enactment  of  the  law  authoridnff 
condemnation  proceedings  directly  In  Its  be-, 
half,  It  would  mean  that  In  all  ducM  proceed- 
ings the  trial  courts  would  be  compelled  to 
go  back  to  the  old  law.  and  we  would  have 
the  confusion  resulting  fr<nn  two  dlttarait 
methods  of  trying  snch  proceedings. 

Besides  this,  It  Is  only  fair  that  the  state 
should  be  governed,  when  it  goes  Into  court, 
by  tbe  same  rule  which  It  has  provided  for 
other  litigants.  The  provision  for  an  attor- 
ney's fee  In  case  of  c<»tdemnatlon  by  public 
corporations  must  be  deemed  to  be  founded 
on  Justice;  and,  if  It  is  Just  in  the  case  of 
counties,  or  other  public  corporations,  that 
a  party  who  Is  haled  into  court  without 
fault  in  a  condemnation  proceeding  should 
recover  a  reasonable  attorney's  fee,  It  Is  also 
equally  Just  and  right  when  the  proceeding 
is  brought  by  the  state.  It  would  ill  beflt 
the  state  to  provide  a  rule  that  other  public 
corporations  should  pay  an  attorney's  fee  In 
such  proceedings  upon  the  ground  that  It 
was  only  justice,  and  then  attempt  to  escape 
similar  IlabUity  Itself.  It  ought  not  to  be 
presumed  that  the  L^slatnre  had  intended 
any  sudi  unseemly  result.  It  ^ght  to  be 
presumed,  unless  cl«irly  provided  to  the  con- 
trary, that  when  tbe  state  goes  Into  court 
and  Initiates  a  dvil  proceeding  it  Is  bound 
by  the  same  rules  which  It  has  declared  to  be 
just  and  fair  In  regard  to  ottur  litigants. 

It  seems,  therefore,  that  the  state  is  lia- 
ble for  an  attorney's  fee.  In  a  condenmatlffli 
proceeding  where  it  has  made  no  tender,  or 
where  a  larger  sum  than  it  has  tendered  has 
been  recovered,  the  same  as  any  other  public 
corporation. 

Tbe  cases  dted  on  behalf  of  appellant  are 
easily  distinguishable  from  this  case.  In 
State  T.  Caseday,  supra,  the  trial  was  a 
criminal  one ;  and  the  questiai  was  whether 
tbe  detoidant,  In  alternating  vltb  the  state 
In  exerelstng  Its  challenges,  should  exercise 
two  of  its  Challenges  to  tbe  state's  one  in 
eadi  turn  (the  defendant  having  double  the 
number  of  tbe  state's  diallenges  In  a  crimi- 
nal proceeding),  or  whether  each  side  should 
exercise  only  one  challenge  in  turn,  thereby 
leaving  the  defendant  with  half  ot  his  dmlr 
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lenges  after  the  stato'a  diallenges  were  all  ex- 
hausted. It  was  very  propeily  iHld  tliat  the 
Criminal  Code,  being  entirely  tndepoident  of 
the  CtvU  Code,  and  its  provisions  in  regard 
to  the  selection  of  the  Jury  and  the  number 
of  challenges  being  entirely  different  from 
that  of  the  CItU  Code,  the  provlsiott  of 
the  GMl  Code  alternating  cballellges  one  by 
one,  which  was  entirely  inappropriate  to  the 
provisions  of  the  Criminal  Code  as  to  the 
number  of  challenges,  did  not  apply. 

The  Criminal  Code,  adopting  some  of  the 
proTtsionB  for  the  formatltm  ot  trial  Juries, 
did  BO  by  express  reCereace  to  dwptw  and 
title  of  the  ClTll  Code.  "The  trial  Jniy  Is 
formed  In  the  manner  prescribed  in  chapter 
2,  title  2,  of  the  Oode  of  Civil  Pxooedoze,"  et& 
The  general  rule  already  alluded  to,  that 
where  one  ebactment  adi^  qwcially.  tUtba 
by  words  or  chapter  and  title,  tlie  inOTidoa 
of  some  otbra  act,  that  snlMeaQent  dianges  In 
the  adopted  ttxst.  In  the  act  referred  to,  are 
not  adopted  or  carried  over.'  was  applied. 

There  Is  no  aaestlm  about  this  genwal 
ml^  and  then  was  no  occaeioa  for  the  crart 
to  consider  the  exception,  and  the  court  did 
not  consider  it,  or  pass  upon  It  in  any  way. 

In  Skeltott  t.  Newb«^  supra,  tlie  qnea- 
tlMk  was  whether  toe  Judgment  shoold  be.  re- 
versed, because  it  had  not  beoi  oitned  on 
the  day  on  which  the  verdict  was  rendered, 
[n  accordance  with  the  law  <rf  1907  (Laws 
1907,  p.  312).  Previous  to  that  time  the  pro- 
vision was  that  toe  Judgment  should  be  en- 
ered  within  two  days  from  toe  time  toe  ver- 
dict was  rendered.  As  a  matter  of  fact,  toe 
Judgment  had  not  been  entered  in  accord- 
ance with  eitoer  statote,  it  not  having  been 
entered  until  24  days  after  toe  verdict.  The 
court  held  that  both  statotes  were  directory 
only,  and  toat  toe  Judgment  could  not  be  re- 
versed on  toat  ground. 

It  was  pjvvlded  in  the  condemnation  act 
toen  under  consideration  that  proceedings 
should  be  "In  the  same  manner  as  in  an  ac- 
tion at  law,  except  as  In  tois  title  otoerwise 
provided."  However,  it  was  "specially  pro- 
vided" in  the  condemnation  act  toat  Judg- 
ment should  not  be  given  appropriating  toe 
land  until  toe  damages  sustained  by  toe  de- 
fendant were  paid  into  court.  Of  course,  In 
such  a  case  the  provlsimis  of  the  general  law 
were  inapplicable. 

In  that  case  the  court  again  refers  to  toe 
general  rule  tliat — 

"Where  toe  provisions  of  one  statute  are  in- 
corporated into  another  by  mere  reference,  a 
subsequent  change  in  the  former  will  not  disturb 

the  temiB  of  toe  latter." 

But  toe  exception  seems  to  have  been  In  no 
way  called  to  toe  attention  of  toe  court,  and, 
as  we  have  seen,  toe  question  was  In  no  way 
before  toe  court. 

In  toe  case  of  Martin  v.  Gilliam  County, 
supra,  toe  question  was  an  entirely  different 


BIBFORTEB  (Or. 

(me,  bdng  toe  question  ot  wbetoer  or  not 
chapter  222,  Laws  of  1916,  extending  the 
budget  law  over  districts  and  cities,  was  con- 
stltotlonaL  It  was  held  that  it  was  not  be- 
cause It  am^ded  a  previous  act  In  effect  by 
mere  reference  to  Its  tUleu 

The  doctrine  announced  in  that  case  may 
have  been,  entirely  proper  and  applicable  un- 
der toe  drcumstancea,  but  it  would  be  cany- 
ing  It  much  too  far,  and  would  result  In  ot- 
ter chaos  in  onr  Judicial  procedure^  to  at- 
tempt  to  apply  It  to  larovislons  in  relation  to 
procedure  like  those  now  under  considera- 
tion ;  for  the  instances  under  our  practice  to 
wbteh  the  prooeedlnge  tn  one  daal  at  cases 
have  been  regulated  by  toe  adoption  of  the 
proceedings  pointed  out  In  other  provifdons 
of  the  Oode^  and  In  that  way  alone,  are  mani- 
fold ;  and  yet  these  provisions  have  been  coo- 
stantly  aoo^ted,  and  the  courts  have  been 
proceeding  thenondsr  In  many  caeae  tat 
years. 

As  we  have  already  seen,  a  very  large  por- 
tion of  the  proceedings  to  criminal  cases  are 
toose  tons  adopted  and  api^ed  from  the  Civ^ 
11  Coda  We  would  be  without  any  provi- 
sions  whatever  for  the  regulatlcm  of  the  pro- 
ceedings in  condmnatloa  cases,  if  such  adop- 
tion by  refermee  was  not  valid. 

Sectlim  68e(K  L.  O.  L.,  being  a  part  of  the 
gei»ral  act  providing  tor  the  appropriation 
of  lands  by  railroads  and  otbat  eorporatkna, 
ivovldes: 

'*Su(di  action  shall  be  commenced  and  proceed- 
ed in  to  final  determlnatoHi*  la  the  same  manner 
as  an  action  at  law,  except  as  In  this  tide  frther- 
wlse  specially  provided." 

Bo  in  section  7042,  L.  O.  L.,  to  regard  to 
proceedings  by  a  wife  to  compel  toe  support 
of  her  husband,  toe  only  providon  to  regard 

to  toe  practice  Is: 

"The  practice  in  such  cases  shall  conform  as 
nearly  as  may  be  to  the  iwactice  in  divoroe  cas- 
es, and  toe  court  sli^  have  power  to  enforce 
its  orders  as  in  a  suit  &»  divorce,  or  other  suite 
in  equity." 

And  toe  Code  Is  full  of  similar  provisions, 
where  one  law  Is  made  applicable  by  mere 
reference  to  toe  proceedings  under  It  to  ao- 
other  law.  Indeed,  to  this  very  action  there 
would  be  no  provision  whatever  for  any  pro- 
ceeding by  the  stote  to  condemn,  or  any  pro- 
vision regulating  toe  proceedtoga.  If  tola  pro- 
vlsi<ai  that  "the  proceeding  to  said  suit,  ac- 
tion or  proceeding  shall  be,  as  far  as  appli- 
cable, toe  procedure  provided  to  and  by  the 
laws  of  tols  state  for  toe  condemnation  of 
lands  by  public  corporations"  is  not  valid, 
and  effectuaL 

It  is  further  contended  by  the  appellant, 
however,  tliat  toe  defendant  could  not  re- 
cover such  an  attorney's  fee  to  tols  particu- 
lar proceeding,  because  toere  was  no  allega- 
tion  in  toe  pleading  as  to  what  would  be  a 
reas<Huible  fee;  bot  It  does  not  seem  to  m* 
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tbat  any  sndi  allegatlcai  was  necessary.  Tlie ,  reason  of  tbe  natnre  of  tlie  Item,  It  cannot  be 


provision  of  the  law  Is  that  *^e  costs  and 
dlabnrsementa  of  the  defiant  'indnaing  a 


fixed  arbitrarily  by  law,  and  Is  left  to  the 
discretion  of  the  coort  Bat  the  principle  la 


reasonable  attorney's  fee  to  be  fixed  by  the  no  different  from  that  involved  in  the  tax- 


court  at  the  trial*  shall  be  taxed  by  the  clerk 
and  recovered  frran  the  corporation."  It 
seems  clear  that  the  Leglslatnre  totended 
this  fee  as  a  part  of  the  costs,  to  be  fixed  by 
the  court  and  taxed  by  the  derk  In  a  sum- 
mary  why  the  same  as  any  other  costs. 

It  la  true  that  in  most  itons  of  costs  pro* 
Tided  for  hj  statute  the  amount  per  Item  Is 
fixed  by  law,  as  In  case  of  witness  fees  at  so 
iDttdi  per  day  and  so  much  per  mile,  but  there 
is  always  a  duestUm  of  fact  lnv<dved  in  each 
item  of  every  cost  bill  just  the  same.  The 
questions  as  to  how  many  days  the  witness 
actuaJly  did  attend,  vrheOiet  bis  testimony 
was  material,  how  many  miles  he  traveled, 
etc.,  are  all  Questions  of  fact,  vrblch  must  be 
settled  by  the  determination  of  the  court 
Yet  It  would  be  unreasonable  to  say  that  all 
of  these  things  must  be  allied  In  formal 
pleadings  at  the  commencement  of  the  ac- 
tion. Such  a  rule  would  be  utterly  Impos- 
sible. And  it  would  be  Just  as  unreasonable 
to  hold  that  the  defendant  must.  In  its  an- 
swer, allege  what  would  be  a  reasonable  at- 
torney's fee  to  be  fixed  by  the  court,  In  ad- 
Tance  of  the  actual  litigation.  The  reason- 
ableness of  the  attorney's  fee  would  depend 
entirely  upon  derelopments  In  the  case,  which 
tbe  defendant  could  not  know  at  the  begin- 
ning of  the  action.  Under  our  practice  the 
defendant  must  swear  to  his  answer,  and  to 
require  him  to  allege  and  swear  to  some- 
thing which  he  could  not  know,  and  which 
would  depend  wholly  and  entirely  upon  fu- 
ture developments,  would  be  not  only  to  In- 
vite bnt  compel  him  to  perjury. 

A  case  like  this  Is  clearly  distinguishable 
from  the  ordinary  proceeding  to  recover  on 
a  promissory  note  or  in  the  matter  of  a  me* 
cbanlc's  lien.  There  the  plaintiff  Is  the  mov- 
ing party,  and  the  fee  in  the  first  Instance 
Is  largely  theoretical,  and  It  seems  neces- 
sary to  make  the  amount  of  it  an  issue  of 
fact. 

But  here  the  law  xo-ovides  that  (where 
there  Is  no  tender  or  the  tender  la  exceeded 
by  the  verdict)  Qie  defoidant  shall  recover 
such  a  fee  In  every  case.  TbB  law  does  not 
say  that  If  he  pleads  it  or  asks  for  it  he  diall 
recover  it,  but  he  shall  abstdut^  be  oitl- 
tied  to  stnne  fee,  and  the  only  qnestkm  to  be 
passed  upon  is  the  amount  of  the  fee^  which 
shall  be  fixed  by  the  court  In  every  case, 
«-ltbottt  r^rd  to  Ihe  pleading,  and  then 
Shan  be  taxed  by  the  clerk,  the  same  as 
other  costs  and  disbursements. 

TbiB  (Mily  d'lflnence  between  the  taxing  of 
tUs  and  any  other  Item  of  cost  la  that  in 
<Mlnary  dUbnrsements  the  amount  is  fixed 
by  law  per  Item,  and  the  question  oC  fact 
arising  Is  as  to  what  items  the  prevailing 
party  la  entitled  to  recover ;  while  here,  by 


lug  of  any  other  item  of  cost 

In  this  case  there  seems  to  be  no  qnestl<m 
as  to  the  amount  of  the  fee,  or  the  reason- 
ableness ot  the  sum  fixed  by  the  court,  if 
the  defendant  Is  entitled  to  recover  costs  at 
all.  Id  this  view  of  the  case  It  is  unneces- 
sary to  inquire  Into  the  question  of  whether 
or  not  the  amendment  of  the  pleading  at  the 
(dose  of  the  trial  was  timely  or  within  thc< 
proper  discretion  ot  the  court'  , 

Judgment  of  the  court  below  will  be  af- 
firmed. 

HARBIS,  J.  [1]  I  agree  with  the  reason- 
ing employed  by  Mr.  Justice  BENNETT,  and 
I  concur  in  the  conclusion  reached  by  htm 
concerning  the  effect'  which  the  amendment 
of  a  previously  adopted  statute  has  upon  the 
adopting  statute ;  bnt  I  cannot  concur  in 
the  concioslon  that  chapter  49,  Laws  1913, 
empowers  the  judge  to  fix  and  allow  an  at- 
toiqiey's  fee  without  a  pleading  claiming  It 
and  without  evld»ice  proving  it 

[2]  The  state  la  not  liable  at  all  for  costs 
and  disbursements,  unless  there  is  some  stat- 
ute wbl(di  expressly  or  at  least  by  clear  and 
necessary  Implication  Includes  It,  because  the 
rule,  universally  recognized  and  universally 
applied.  Is  that  the  mere  general  terms  of  a 
statute  gtvli%  costs  do  not  include  the  sover- 
eign. 10  B.  C.  L.  IW.  The  right  of  a  pri- 
vate person  to  an  affirmative  Judgment 
against  the  state  for  costs  and  disbursements 
must  be  measured  and  determined  by  the 
cold  language  of  the  statute,  and  by  nothing 
else.    Section  677,  L.  O.  L,  declares  that— 

"In  all  actitsiB  or  suits  prosecuted  or  defend- 
egd  in  the  name  and  for  the  use  of  the  state, 
•  •  •  the  state  •  •  •  shall  be  liable  for 
and  may  recover  costs  in  like  manner  and  with 
like  dEect  as  in  the  case  of  natural  persona." 


Section  eseo,  Lw  O.  Is  ^nvldes  tliat  an 
action  for  the  condemnatitm  of  land  "Shan 
be  commenced  and  proceeded  in  to  final  de- 
t^mlnatlon  In  the  same  manner  as  an  ac- 
tion at  law,  except  as  In  this  title  otherwise 
specially  provided."  Section  6868.  L>.  O.  L-, 
as  amended  by  chapter  49,  Iaws  1813,  states 
that: 

"The  costs  and  dlsbnrsements  of  the  defend- 
ant,  including  a  reasonable  attorney's  fee  to  be 
fixed  by  the  conrt  at  the  trial,  shall  be  taxed 
by  the  clerk  and  recovered  from  the  corpora- 
tion, bnt  if  it  appear  that  sach  corporation  ten- 
dered the  defendant  before  commencing  tbe  ac- 
tion an  amount  eqnal  to  or  greater  than  that 
assessed  by  tbe  jury,  in  such  case  the  corpora- 
tion shall  recover  ito  costs  and  disbursements 
from  the  defendant,  but  the  defendant  shall  not 
be  required  to  pay  the  plalntifips  attorney  fee." 

Manifestly,  the  L^islatore  has  expressly 
iwdnded  the  states 
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The  Jnry  returned  a  Terdlct  fixing  $750  as 
the  damages  to  be  paid  for  taking  the  land. 
Upon  the  return  of  tbe  verdict  a  judgment 
was  entered  on  Jnne  14,  1918,  redting  the 
finding  of  the  jury  and  ordering  that  upon 
the  payment  of  the  sum  of  $750  the  land  be 
appropriated  unto  the  state  for  the  purposes 
of  a  highway ;  and  this  same  Judgment  also 
adjudged  ttiat  tbe  defendants  recover  from 
the  plalntifl  their  costs  and  disbursements, 
"together  wl^  the  sum  of  $300,  which  Is 
hereby  fixed  and  allowed  to  aiald  defendants 
as  a  reasonable  attorney's  fee."  Five  days 
afterwards,  on  Jane  19tb,  a  second  Judg- 
ment was  entered,  reciting  fbat  tbe  plalntifl 
"has  paid  Into  this  court  the  emm  of  $760, 
being  the  amount  of  damages  assessed  by  the 
Jury  and  found  for  said  defendants  In  this 
cause,"  and  It  was  adjudged  that  the  prem- 
ises "be  and  the  same  are  hereby  omdenmed 
and  appropriated  to  the  plaintiff  •  •  • 
for  a  right  of  way  for  a  state  highway." 

[8]  The  court  did  not  have  the  power  to 
enter  a  judgment  compdUng  p&ymwt  of 
tbe  award,  for  it  the  state  desired  to  do  bo 
it  coold  bare  abandoned  flie  proceedMiS- 
The  purpose  of  the  trial  was  simply  to  ascer- 
tain and  fix  tbe  amount  wUch  should  be  paid 
If  the  state  concluded  to  take  the  land. 
Oregonlan  R.  Go.  v.  Hill.  9  Or.  877 ;  Oregon 
R.  Go.  T.  BrIdweU,  11  Or.  282;  3  Fac.  684; 
McCaU  T.  Marion  Goonty,  43  Or.  686,  641, 
73  Pac.  1030,  76  Paa  140.  However,  sectimi 
6868,  L.  O.  U,  as  amended  by  chapter  49, 
Laws  1913,  provides  that — 

"The  coBtB  and  disbunements  of  the  defend- 
ant, including  a  reasuuible  attorney's  fee 
*  *  •  shall  be  •  •  •  recovered  from  the 
corporation.  •  ♦  •  •» 

[4]  In  other  words,  the  plaintiff  most, 
aside  from  the  exceptions  named  in  the  stat- 
ute, pay  the  costs  and  disbursements  of  the 
defendant;  and  if  there  has  been  a  verdict 
by  tbe  jury  the  plaintiff  must  also  pay  a 
reasonable  attorney's  fee.  Warm  Springs 
Irr.  District  V.  Pacific  Uve  Stock  Go.,  89  Or. 
19,  173  Pac.  265.  The  trial  of  an  action  In 
which  hind  Is  condemned  for  a  public  use  Is 
followed  by  a  Judgment  which  Is  made  up  of 
two  distinct  parts:  One,  the  part  which  re- 
lates to  the  value  of  the  land,  the  plaintiff 
must  pay  atHj  in  tbe  event  the  land  is  ac- 
tually taken;  while  the  other,  the  part 
which  relates  to  flie  costs  and  disbursements, 
must,  in  all  cases  where  the  landowner  Is  en- 
titled to  costs  and  disbursements,  be  paid  at 
all  events,  regardless  of  whether  tiie  plaintiff 
does  or  does  not  tate  the  land.  OriglnaUy, 
section  6868  Included  only  costs  and  disburse* 
nents,  and  no  provlslra  was  made  for  a  rea- 
sonable attorney's  fee  until  the  amendment 
of  1913.  Obviously  It  was  the  purpose  of 
the  Legislature  to  compel  the  payment  of  a 
reasonable  atiXHney's  fee  if  a  omdemnaUon 
action  proceeded  as  Ihr  as  a  verdict ;  and  In 
order  to  acccsnpllsh  that  purpose  tbe  law^ 


makers  directed  that  the  amount  of  a  reason- 
able attorney's  fee  should  be  included  with 
and  become  a  part  of  the  costs  and  disburse- 
ments, because  by  including  the  item  for  the 
attorney's  fee  with  the  costs  and  disburse- 
ments the  defendant  could  enforce  the  col- 
lecticm  of  the  attorney's  fee  if  the  phiintlff 
declined  to  take  the  land  after  the  Jury  fixed 
Its  value. 

The  amendment  of  1918  dedares  tiuit  this 
reasonable  attom^s  fee  ''shall  be  tasffid  by 
the  clerk."  That  officer,  however,  has  noth- 
ing to  do  wltti  fixing  the  amount  The  stat- 
ute says  ttiat  the  amount  is  to  be  fixed,  not 
by  the  "Judge,**  but  by  the  "coart";  and  the 
amount  is  to  be  fixed  by  the  Goort  "at  the 
trial."  It  is  true  that  the  drcomstanoe  that 
the  word  "conr^*  aKiears  in  the  statute  Is 
not  conclusive;  but  it  is  also  true  that  Qie 
employment  of  the  word  "coart,**  Instead 
the  wortf  "Judge,**  is  highly  s^nlflcant  If 
the  word  "Judge"  liad  been  used,  that  dr^ 
cumstance,  it  must  be  ocaiceded,  would  great- 
ly strengthen  the  posititm  of  the  defandants, 
and  the  strength  of  their  posltioai  would  be 
further  augmented  if.  besides  using  tbe  word 
*^udge,'*  instead  of  the  word  "court,"  the 
wcwds  "at  tiie  trial"  had  been  omitted.  Hie 
statute,  however,  does  not  employ  tbe  word 
"judge" ;  nor  does  It  omit  the  words  "at  the 
trial" ;  and  consequently  the  presence  of  the 
words  *^urt"  and  "at  the  trial"  are  at  least 
significant,  if  not  very  persuaslv&  See  Warm 
Springs  Irr.  District  v.  Pacific  Live  Stock 
Co.,  80  Or.  19,  178  Pac.  266.  Tbe  language 
of  chapter  40,  Laws  1918,  so  far  as  it  re- 
lates to  the  allowance  of  a  reasonable  attor- 
ney's fee,  Is  substantially  like  every  other 
statute  that  had  ever  been  enacted  prior  to 
1913  In  this  state  for  the  allowance  of  an  at- 
torney's fea  See  sections  7424,  7484,  7442, 
7448.  7459,  7495,  and  7C03,  U  O.  L. 

[E]  The  words  "shall  allow  a  reasonable 
attorney's  fee"  or  tbe  words  "a  reasonable 
attorney's  fee  shall  be  allowed."  and  the 
like,  have  never  been  construed  to  mean 
that  a  party  Is  entitled  to  the  allowance  at 
an  attorney's  fee  In  the  absence  of  allega- 
tions and  proof.  In  this  jurisdiction  the  rule 
has  always  been  that  a  litigant  upon  whom 
tbe  statute  confers  the  right  to  an  attoi^ 
ney's  fee  must.  In  order  to  exercise  that 
right,  allege  the  amount  claimed,  and  offer 
evidence  in  support  of  the  allegation;  and 
If  the  litigant  falls  to  allege  some  amount  or 
to  prove  some  amount  he  must  fall,  and  the 
Judge  cannot  allow  some  amount  in  despite 
of  the  abaraoe  of  allegations  or  evidence 
merdy  because  he  ha^^ens  to  have  special 
knowledge  upon  tbe  subject,  apy  more  than 
be  could  in  like  drcomstances  fix  tiie  value 
of  a  horse,  alleged  to  have  been  converted, 
merely  because  he  happens  to  'have  special 
knowledge  about  horses  and  their  value. 
Tbe  practice  in  this  jurisdiction  is  lllostrat- 
ed  by  section  7424,  Ii.  O.  L.,  and  the  construe* 
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tton  placed  npon  It  by  this  court  Tbia  sec- 
tion l8  a  part  of  tbe  mechanlc'a  lien  statute, 
whltih  was  Oiacted  In  1886  (Laws  1885.  p.  16). 
and,  ao  far  as  It  rdates  to  attom^a  fees, 
reada  as  follows: 

"Id  all  Baits  nnder  this  act,  tlie  court  sbaU, 
upon  entering  judgment  for  the  plaintiff,  allow 
as  a  mrt  of  the  costs  all  moneys  paid  for  the 
filing  and  recording  of  thi  Hen,  and  also  a  rea- 
sonable amonnt  as  attorney's  fees." 

Tlie  language  of  section  7424,  it  will  be 
obsnrrefl,  Is  Jnst  as  ImperatlTe  as  tb»  words 
In  diapter  49i  laws  1918;  and  yet  every 
recorded  dedslon,  wliboat  a  single  excep- 
tion, has  been  to  Qie  efCect  tbat  a  claimant 
under  sectlcm  7424  qiast  daim  an  attorney's 
fte  by  alleging  and  pro^ng  It  Mclnnls  t. 
Bncbanan,  58  Or.  688,  642,  99  Pae.  929; 
Sattler  t.  Knapp,  09  Or.  466, 120  Pac.  2.  In- 
deed, the  langoage  ftrand  in  moat  of  the  sec- 
tUms  al  the  Code,  to  which  attention  has  al- 
ready been  directed,  is  not  less  mandatory 
than  the  words  In  chapter  4S,  Laws  1913. 
Nor  does  the  circumstance  that  the  attor- 
ney's fee  la  associated  with  the  "costs  and 
dlabarsements"  of  the  trial  difTerentiate 
chapter  48,  Laws  1913,  from  any  of  the  other 
sections  of  the  Code  which  have  been  men- 
tioned. In  section  7424  the  court  shall  "al- 
low as  a  iiart  of  the  costs  all  moneys  paid 
for  the  filjcg  and  recording  of  the  lien,  and 
alao  a  reasonable  amonnt  as  attorney's  fees." 
It  is  said  in  section  7434,  L.  O.  L.,  that  "the 
court  shall  allow  such  attorney's  fees  as 
may  be  reasonable,  to  be  taxed  as  coats." 
We  read  in  section  7448,  L.  O.  L.,  that— 

"The  conrt  shall,  upon  entering  judgment  tor 
the  plaintiff,  allow  as  a  part  of  the  costs  all 
moneys  paid  for  the  filing  and  recording  of  the 
lien,  and  also  a  reasonable  amount  as  attorney's 
fees." 

Section  7459,  In  O.  L.,  dedares  that  a  lien 
claimant  "shall  be  entitled  to  recover  out  of 
Uic  proceeds  of  the  sale  ot  said  iVQperty,  or 
from  the  person  owning  the  same,  the  cost 
and  expense  of  making  and  recording  aaid 
lien,  together  with  audi  aom  aa  the  conrt 
shall  adjodge  reasmable  as  atttmiey's  fees 
In  any  suit  brooi^t  to  foreclose,  said  lien." 
Section  7495,  U  O.  L.,  states  that  the  lien 
claimant  shall  be  enUQed  to  recover  the  ex- 
pense ot  making  and  recording  the  lien,  "to- 
gether with  such  sam  as  the  conrt  shall  ad- 
judge reasonable  as  attorney's  feesl"  In 
section  7608,  Jj.  O.  L.,  it  Is  stated  that  in 
all  suits  brought  to  foreclose  certain  liens 
"the  court  shall,  upon  entering  Judgment  for 
the  plalntUC,  allow  as  a  part  of  the  costs  in 
said  suit  all  moneys  paid  for  the  filing  and 
recording  of  the  lien  and  also  a  reasonable 
amount  aS  attorney's  fees."  The  act  of  1913 
was  framed  in  the  light  of  prior  legislation 
providing  for  attorney's  fees  and  In  the  light 
of  ttxe  ctmstmction  placed  by  the  courte  up- 
tm  snch  prior  legislation;  and  consequently 
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the  same  practice  should  prevail  in  the  apiAi- 
catlon  of  the  statute  at  1918  as  has  prevailed 
in  the  application  of  prior  like  l^slatlon. 
The  amendment  of  1913  contemplates  that 
the  question  of  the  amount  ot  an  attorney's 
fee  is  one  of  fact.to  be  snbmltted  to  the  triers 
of  fact  upon  pleadings  and  evidence  the  same 
as  any  other  disputed  question  of  fact  and 
In  conformity  with  the  practice  which  has 
without  exception  been  followed  from  the  be- 
ginning in  this  jurisdiction.  If  the  amonnt 
is  to  be  fixed  by  the  "judge,"  why  does  the 
statute  command  that  it  be  fixed  at  the 
"trial"?  If  the  amount  Is  to  be  fixed  without 
evidence,  then  why  does  the  statute  command 
that  it  be  fixed  "at  the  trial"?  The  obvious 
intent  of  the  statute  is  that  the  defendant 
shall  claim  an  attorney's  fee  by  alleging  It 
so  that  the  opposing  party  may  appear  "at 
the  trial"  with  vritnesses  and  litigate  the 
question  before  the  "codrt"  exactly  as  any 
other  dlspnted  fact  is  litigated.  The  statute 
contemplates  that  the  amount  ot  the  attor- 
ney's fee  must  be:  (1)  Alleged ;  (2)  proved  by 
evidence;  and  (3)  tried  a  jury  if  the 
other  facts  are  tried  by  a  jnry. 

[I]  It  Is  true  that  In  Portland  Sash  & 
Door  Co.  V.  Parker,  61  Or.  203,  121  Pac.  U36, 
and  In  Wills  v.  Zanello,  58  Or.  291.  117  Pac. 
291,  it  was  stipulated  by  the  litigants  that 
the  court  could  fix  the  amount  of  an  attor- 
ney's fee,  and,  based  upon  such  stipulation, 
the  court  did  fix  the  fees.  But  In  neither  of 
those  cases  were  any  of  the  questions  now 
under  consideration  raised  or  discussed  or 
decided,  and  hence  neUher  of  those  ded- 
sions  should  be  regarded  as  a  precedent.  All 
the  arguments  that  have  been  here  advanced 
in  support  of  the  poidtioa  taken  by  the  de- 
fendants, including  the  aigument  growing 
ont  of  the  difference  between  fees  allowed  by 
statute  and  those  stipulated  for  by  contract 
BB  wen  ae  the  argument  based  upon  the  reo* 
orda  made  In  Portland  Sash  &  Door  Co.  r. 
Parker,  61  Or.  203,  121  Pac.  1136,  and' Wills 
V.  Zanello,  69  Or.  291, 117  Pac  291,  and  also 
the  argument  predicated  upon  the  holdings 
made  In  some  of  the  other  states,  wn%  pre- 
sented and  considered  In  Columbia  Blver 
Door  Co.  T.  Todd,  90  Or.  147,  176  Pac.  443, 
860;  and  In  ttiat  case  this  court  squarely  de- 
cided that  the  attorney's  fee  allowed  by  the 
statute  was  an  issuable  fact  to  be  ideaded 
and  proved  by  evidence.  Tbo  act  of  1913  waa 
not  intended  to  dispense  with  pleading  and 
evidence.  Not  even  "costs  and  disburse- 
ments" can  be  allowed  a  successful  litigant 
in  any  suit  or  action  unless  he  pleads  his 
"costs  and  disbursements"  by  filing  a  veri- 
fied cost  bill,  and  If  the  defeated  litigant  de- 
sires to  contest  the  cost  blU  he  must  do  so 
by  filing  verified  objections,  and  these  two 
verified  papers  constitute  the  pleadings.  The 
statute  of  1913  does  not  contemplate  that  the 
person  presiding  "at  the  trial"  shall  be  a 
compulsory  witness  and  at  the  same  time 
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and  In  the  same  proceeding  be  Uie  Judge  of 
his  own  testimony.  There  waa  no  eTldence 
upon  the  anbject  of  attomey's  fees,  and  there 
was  DO  stipulation  fixing  the  amount  of  an 
attmn^g  fee;  and  therefore  to  allow  an 
attorney's  fee  la  to  repudiate  an  express  rul- 
ing made  less  than  one  year  ago,  and  after 
the  most  cnrefnl  and  deliberate  ccmsldera- 
tlon,  In  Columbia  Blver  Door  Oo.  t.  Todd, 
90  Or.  147,  175  Fac.  448,  860,  as  well  as  to 
overrule  every  precedwt  dealing  with  the 
snhject  Mclnnis  T.  Buchanan,  63  Or.  6.13, 
642,  99  Pac.  920;  Sflttler  t.  Knapp,  60  Or. 
40C.  120  Fac.  2.  The  Judgment  appealed  from 
should  be  modified  by  striking  out  the  Item 
of  (300  for  attorney's  fee. 

BENSON,  BURXETT,  and  JOHNS,  JJ., 
concur  in  the  opinion  of  Justice  HARRIS. 

McBBIDE,  C.  J.,  and  BEAN,  J.,  ooncur  in 
the  (4>inioD  of  Justice  BENNEITT. 


ANDEBfiON  T.  OOLUMBIA.  OOZmtACT 
CO.* 

(Supreme  Court  of  Dragon.    Bept  28,  1919.) 

1.  Fish  «=»5(S)— WranHn  DEBmuonoN  of 
FisB  Traps  bt  Tugboat  Was  Negugknoe 

roB  JUBT. 

In  an  action  by  the  owner  of  a  fish  trap 
against  the  owner  of  a  barge  for  damages  re- 
Balting  to  the  trap,  the  questiona  whetlier  or 
not  the  defendant  negligently  failed  to  main- 
tain sufficient  lights,  to  ke^  a  lookout,  or  to 
see  and  avoid  the  trap,  or  operated  the  flotilla 
at  a  dangerous  speed,  or  negligently  failed 
to  stop  the  tugboat  and  her  tow  and  avi^  the 
fish  trap,  were  properly  for  the  Jury. 

2.  Navigable  Waters  «=>1(6)  —  Columbia 
BivKR  IS  A  Navigable  Stbeah. 

The  Columbia  river  la  a  navigable  stream, 
and  as  such  is  a  common  highway  "and  for- 
ever free,"  and  the  right  of  navigation  therein 
is  not  onl;  given  by  the  common  law,  bat  is 
preserved  by  the  statute  admitting  the  state  of 
Oregon  into  the  Union. 

S.  FtBB  <S=»3— PARAHCONTCT    Or  RlQHT  OW 

Navigation  Does  Not  Extiitguish  Coh- 

HON  Right  of  Fissebt. 
The  paramountcy  of  the  right  of  navigation 
does  not  extinguiah  the  common  right  of  fishery, 
although  the  former  does,  whenever  there  is 
a  necessary  confiict,  limit  the  latter  and  com- 
pel  it  to  yield,  so  far  as  the  right  of  fishery  in- 
terferes with  the  fair,  nseful,  and  legitimate 
ezerdse  of  navigation  rights,  but  the  navigator 
must  use  ordinary  care  and  due  regard  to 
property  rights  of  fishmnen. 

4.  Naviqablb  Waters  «=»26t2)— TJKAUTHok- 
izEo  Obbtbuctioit  to  Navigatzor  Does 
Not  Febuit  Its  NEauoEitT  Destbuotxoit. 
The  public  ia  entitled  to  navigate  upon  any 
part  of  tiie  navigable  watera  of  a  stream  witl^ 
out  unlawful  obstructions,  and  an  obstmctloB 
erected  under  grant  of  authority  beyond  the 


limits  of  the  orders  of  anthorizadon  ia  onlaw- 
tul,  and  a  nuisance  only  to  the  extent  the 
authority  waa  exceeded,  and  that  it  is  wholly 
or  partly  nnautborizcd  does  not  neceasarily 
give  a  navigator  authority  to  destroy  it  negli- 
gently. 

6.  TaiAL  «s>296(8)  —  Ikstbuctioiv  OimTXiio 
Bei^bencb  TO  Negligence  Cubed  bt  Sub- 

BEQimHT  INBTBUOIZON. 

In  an  action  fbr  destruction  of  a  fish  trap 
by  a  tag,  an  instruction  as  to  defendant's  neg- 
ligence that  "It  ia  charged"  '^at  the  boat  waa 
being  operated  outside  of  and  beyond  tfae  chan- 
nel or  coarse  in  which  vessel  ahould  be  oper- 
ated," while  insufficient,  when  standing  alone, 
for  omissioh  to  allcgo  "negligently  operated," 
the  error  was  cured  by  another  Instruction  cov- 
ering negligent  operation. 

6.  Fish  ®=»5(3) — Whetheb  Debtbdction  or 
Fish  Trap  bt  Tugboat  Was  bt  Neoli- 
osnT  Navigation  Question  fob  Jury. 

In  an  action  for  the  negligent  deatructios 
of  a  fish  trap  by  a  tugboat,  an  Instruction  that 
it  was  the  "duty  of  defendant  to  operate  and 
navigate  said  vessel  in  the  channel  or  usual 
eourse  in  which  veasds  navigating  said  river 
ahould  be  operated  and  navigated'*  Mi  erto- 
neous,  since  it  was  aot  negUgoice  per  se"  t» 
operate  the  boat  outside  ol  Uu  uawd  course 
followed  by  vessels;  the  matter  being  a  qnea- 
tion  of  fact  for  the  jury. 

7.  Fisa  «=>S(3)— Etiovncx  SnrnciBUT  to 
Show  Autkobizbd  CoNSTRUonojr  or  Fish 
Xb&p. 

Where  plain  tiS,  In  an  action  for  damages 
for  Injuries  resulting  from  iBsh  trap  bdng 
struck  d^endant's  tugboat,  was  aothorixcd 
by  both  the  state  of  Washington  and  the  Unit- 
ed States  to  erect  and  maintain  the  trap,  evi- 
dence Aeld  to  show  that  a  part,  if  not  all,  of 
the  portion  of  the  trap  injured  or  destroyed  was 
erected  in  accordance  with  such  pennita  and 
was  a  legal  obstruction. 

8.  CouBTs  ^»7— Aonon  fob  Destbuction  or 
Fish  Trap  Maintainable  in  State  Otheb. 
Than  Where  Located. 

Where  DO  part  of  a  fish  trap  was  driven 
Into  the  earth,  except  piling,  all  of  which 
was  driven  by  the  owner  with  the  intention  of 
removing  at  the  end  of  the  season,  the  trap  was 
"pergonal  property,"  and  an  action  against 
the  owners  of  a  tugboat  for  its  destruction  was 
transitory,  and  could  be  maintained  in  a  state 
other  than  where  the  trap  waa  located. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Properfy.] 

9.  Dauagbs  «=339.  174(1)— Evidence  of  Dai- 
ly Catch  Admissible  in  Action  fob  De- 
struction of  Fish  Trap. 

In  an  action  against  the  owner  of  a  tug- 
boat for  destruction  of  plaintifTs  fish  trap,  al- 
though such  trap  may  not  have  "rental  value," 
in  the  usual  sense  of  the  term,  yet  it  has  a 
mable  value,  which  plaintiff  would  be  entitled 
to  recover,  and  evidence  as  to  the  amount  of  the 
fish  catch  Just  prior  to  injury  or  destruction 
and  Just  after  repair,  together  with  cvidenee 
of  the  catch  of  other  nearby  traps  betwea*  . 


^»For  otber  casaa  aes  SRm«  topic  and  KEY-NUMBER  In  all  Ker-Numberad  Digests  and  lodexaa 
*For  opinion  on  petition  Cor  rehearing,  see  188  Pac.  231. 
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sadi  times,  was  competent  evidence,  not  for 
the  parpose  of  measoriDg  the  compensation, 
but  Cor  Mtimating  the  UBable  or  rental  Talu& 

Department  1. 

Appeal  from  Oircolt  Oonrt,  Multnomah 
County;  O.  U.  Gantenbeln,  Judge. 

Actlcm  hj  Peter  Anderson  against  tbe  Co- 
huiblfl  Gmtract  Owipany.  Judgm«it  for 
irialntUE,  and  defendant  appeals.  Reversed 
and  remanded. 

Tbe.  Columbia  Contract  Company,  an  Ore- 
goo  corporation  having  Its  principal  office 
In  Portland,  appealed  from  a  Judgment  for 
$1,050  which  Peter  Anderson  obtained  against 
it  for  damages  done  to  his  fish  trap  by  the 
OHnpany'a  towboat  and  barges.  Anderson 
owned  a  ponnd  net  flsb.trap  on  the  Washing- 
ton Bide  of  the  Columbia  river.  The  waters 
of  the  river  are  affected  by  the  ebb  and  flow 
of  the  ocean  tides  at  the  place  where  the 
trap  is  located.  The  fish  trap  was  construct- 
ed by  driving  piling  into  the  bed  of  the  river 
aod  attaching  web  or  nets  to  the  piling  in 
the  manner  described  in  Monroe  v.  Witby- 
combe,  84  Or.  828.  331.  160  Pac.  227.  The  ex- 
b%me  width  of  the  heart  of  tbe  Anderson 
trap  was  approximately  50  feet;  the  lead 
was  about  350  feet  long,  with  Uie  idling  in 
ft  set  from  8  to  10  feet  apart ;  and  hence  tbib 
trap  was  about  400  feet  over  all. 

About  800  feet  above  the  Anderson  trap, 
and  on  the  Wasblngt<Hi  ehore  of  the  river, 
vas  a  light,  and  back  further  "up  in  the 
wooda^  vu  a  eecond  light.  These  two 
ligbts  are  known  In  the  recOTd  as  the  range 
lights.  Oa  Or^iHi  aide  of  the  river,  and 
above  the  ADdexwm  trai^  is  a  plaoe  caUed 
"^gby  Hole,"  vhere  another  light  la  kept; 
and  between  Bngby  H<de  and  the  Anderson 
trap  is  a  har  In  the  river,  called  "Pnget  Bar." 
TTpm  leaving  Bngby  Hole,  masters  of  vessels 
navigate  Pnget  Bar  by  getting  in  line  with 
the  two  range  lights  and  steer  on  that  coorse 
imtll  the  bar  is  crossed. 

Along  the  entire  length  of  the  Anderson 
bap  the  water  is  abont  17  f6et  in  depth,  ex- 
0^  at  the  "inner  end,"  where  it  Is  "about 
S  or  10  feet"  Abont  1,800  feet  above  the  An- 
derson trapv  on  the  Washington  side  of  the 
river.  Is  another  trap,  known  as  the  "Brandt 
trap."  There  is  no  obstruction  between  these 
two  traps.  Referring  to  the  towboat  and 
baizes  operated  by  the  defendant,  <me  wit- 
ness stated  that  there  "was  water  enough" 
between  the  two  traps  "so  that  you  could  go 
pretty  close  by  the  shore." 

We  cannot  speak  any  more  definitely  of  the 
width  of  the  river  at  tlie  place  where  the  An- 
derson trap  Is  located  than  to  say  that  It  is 
between  2.000  feet  and  one  mile.  Pnget  Bar 
ends  at  a  point  above  the  Anderson  trap. 
According  to  the  testimony  of  one  witness  for 
the  plaintiff,  "utter  you  get  across  the  bar, 
uid  down  the  river,  the  whole  river  is  de^ 
1^  P.— 16 


and  you  can  go  anywhere."  Anotha  wit- 
ness for  Anderson  stated  that  "It  Is  deep  wa- 
ter clear  across"  opposite -the  Anderson  trap. 
J.  O.  Church,  who  was  employed  by  the  de- 
fendant as  master  of  the  towboat  Samson 
and  was  thoroughly  familiar  with  the  pres- 
ence and  location  of  the  Anderson  trap, 
plalned  that,  If  it  be  assumed  that  the  river 
is  2,000  feet  wide  at  the  Anderson  trap,  "you 
will  probably  have  600  feet  there"  beyond 
the  outside  end  of  the  trap  to  "navigate  in." 
Tbe  plaintiff  contended  that  there  "is  8,000 
or  4,000  feet  of  cfaannd  there— deep  water 
across  the  channel." 

The  witnesses  differed  In  their  opinions 
as  to  how  far  vessels  usually  ran  outside  the 
And&eaoa  trap  when  passing  up  or  down  the 
river.  The  estimates  given  by  the  witnesses 
f<»-  the  plaintiff  range  from  800  to  1.000  feet 
Capt.  Church,  a  witness  for  the  defendant 
testified:  "I  ahonld  judge  the  steamships 
ran  Id  within  250  feet"  J.  B.'Copeland.  a 
master  of  steamboats  with  many  years  of 
perfence,  stated  that  the  course  usually  fol- 
lowed by  him  before  the  trap  was  put  in  ran 
about  20  feet  from  It;  but  after  the  trap 
was  installed  be  made  a  change  in  his  course, 
by  dianging  one-eighth  of  a  point  in  the  dis- 
tance from  Paget  ^r  to  the  range  light  and 
this  changed  course  passed  tbe  end  of  the 
trap  at  a  distance  of  about  200  ffeet 

The  Columbia  Contract  Company  was  en- 
gaged la  transporting  rock  down  Oie  river  to 
the  Jetty  at  the  month  ct  tb»  river,  and  for 
that  parpose  the  company  used  three  barges 
and  a  towboat  called  the  Samson.  Badi 
barge,  «^en  loaded,  carried  abont  800  tom  of 
rodE  and  drew  about  10  feet  of  water.  The 
Samson  drew  betwera  14  and  14%  feet  of 
water.  Bach  of  the  barges  waa  abont  140 
feet  long  and  approxtmately  40  fe^  wide. 
Tbar  Sanwm  was  abont  12&  feet  long,  with  a 
^foot  beam.  At  some  time  in  1911,  prob- 
ably Septembw  28th,  the  defendimt  was  tak- 
ing the  Samsmi  and  three  barges  loaded  with 
rock  down  the  river.  One  barge  was  lashed 
to  the  bow  of  the  Samson,  while  a  second 
barge  was  lashed  on  one  side,  and  the  third 
barge  was  lashed  on  the  other  side  of  tbe 
first  barge  and  towboat  making  of  the  tow- 
boat  and  barges  what  counsel  have  termed  in 
their  briefs  a  "spike  formation."  The  fiotllla 
was  approximately  120  feet  wide.  The  Sam- 
son, with  Its  barges,  passed  Bugby  Hole 
about  3  a.  m.,  and  at  that  time  it  was  so  fog- 
gy that  the  range  lights  above  the  Anderson 
trap  could  not  be  seen.  The  fog  made  its  ap- 
pearance on  the  river  about  midnight,  and  in 
a  short  time  became  so  thick  that  the  range 
lights  were  completely  obscured  from  view 
and  could  not  be  seen  by  fishermen  on  the  riv- 
er. One  fisherman.  Christian  Tholo,  was  op- 
erating a  gill  net  In  the  channel  of  the  river  a 
short  distance  above  the  Anderson  trap,  and 
upon  hearing  the  fog  signal  of  the  Samson  he 
took  in  hie  net  He  conld  not  see  the  range 
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lii^ts;  nor  amid  be  see  dOier  the  Oregon  w 
Washington  shore,  and  after  dianglng  tfie 
oonrae  of  bis  gaat^ne  boat  several  tbnes  be 
flttall^  found  blinsdf  at  the  eal  of  tlie 
Brandt  trap,  vbexe  he  tied  bis  boat,  An- 
other flsbCTinan,  Olaf  Vofe  was  likewise  op- 
raatlng  a  gill  net  In  Ibe  cbannel  ct  tbe  rlTer 
near  to  and  a  short  dlstadce  above  the  An- 
derson trap.  Whea  be  reached  irttat  he  sup- 
posed was  the  end  of  hie  drift  m  the  place 
wbere  he  "should  start  to  pick  up  "  be  took 
up  bis  gill  net,  and  although  he  "wanted  to 
get  over  to  the  Or^on  shortf'  he  found  him- 
self on  the  Washington  side  at  the  AndersoD 
trai^  wbere  he  tied  up  "and  laid  down  in  the 
boat" 

Not  being  able  to  see  the  range  lights,  up- 
on leavhig  Bugby  Hole  the  master  of  the 
Samson  navigated  his  vessel  by  clock  and 
compass,  by  noting  the  time  shown  by  the 
dock  and  by.  observing  the  course  recorded  In 
his  course  book.  He  explained  ttiat  14  min- 
utes of  nrnning  would  have  brought  the  flotil- 
la to  the  Anderson  trap ;  that  at  the  end  of  11 
minutes  he  slowed  dovni,  and  at  the  end  of  12 
or  13  minutes  he  stopped  the  engines  and 
drifted.  After  Puget  Bar  Is  crossed,  and 
while  passing  the  Brandt  and  AnderscHi  traps, 
vessels,  when  following  the  usual  course,  are 
not  navigated  on  a  tangent,  but  are. steered 
along  the  line  of  a  slight  curve.  The  two 
traps  are  on  the  outer  side  of  this  curve. 
The  usual  course  taken  by  vessels  Is  farther 
oat  from  the  Brandt  trap  than  from  the  An- 
derson trap,  and  yet  Tholo,  the  fisherman 
who  had  tied  up  bis  boat  at  the  Brandt  trap, 
says  that  the  Samsim  and  the  barges  passed 
within  20  feet  of  the  Brandt  trap.  According 
to  this  witness  the  Samson  with  Its  barges 
proceeded  down  the  river  through  the  waters 
betweoi  the  Brandt  and  Anderson  traps,  and 
thai  ran  on  through  the  latter  tnp.  The  flo- 
tilla ran  through  the  lead  at  the  Anderson 
trap  at  a  point  between  the  heart  and  Inner 
end  of  the  lead,  taking  out  24  piling,  and  ran 
so  close  to  the  heart  of  the  trap  that  only  one 
or  two  piling  next  to  the  heart  and  In  the 
lead  remained  standing. 

Anderson  repaired  the  trap,  and  at  the  end 
of  two  weeks  from  the  date  of  the  accident 
was  able  again  to  operate  it  He  sued  the 
Columbia  Contract  Company  for  the  total 
sum  of  $1,618.60.  This  total  stun  oubraced 
two  Items — one  for  $818.60,  tbe  cost  of  repair- 
ing the  trais  and  the  other  $800,  the  amount 
ot  tbe  "mmey  and  profits"  which  Andraaon 
alleges  he  could  and  would  have  earned  if 
the  trap  bad  not  been  injured. 

The  complaint  contains  six  spedflcations 
of  negligence.  The  plaintiff  alleges:  (1) 
That,  although  there  was  a  fixed  channel  and 
course  In  wblCb  vessels  navigating  tbe  rlvei 
should  be  op««ted,  tiie  defendant  negligent- 
ly tailed  to  ke^  tbe  tugboat  wltbln  the  lim- 
its of  "said  dianneU  and  caralesdy  and  negU- 
geotly  navigated  said  vessel  outside  and  be- 


yond said  fixed  course  and  c3i«nnd,  and  Into 
and  against  said  fldi  ttKufi  CS)  tiiat  flie  de* 
fendant  negligently  failed  to  maintain  suffi- 
cient lights  upon  the  Teasel,  so  that  objects 
lying  in  the  stream  could  be  seen  and  avoid- 
ed ;  (3)  that  the  defendant  n^Ugently  fail^ 
to  maintain  a  lookout,  and  ne^ected  to  keep 
a  sufficient  watch  ahead;  (4)  that  the  de- 
fendant negligently  failed  to  see  and  avoid 
striking  the  trap;  ^  that  the  defendant  n^- 
llgoitly  <^>erated  the  vessel  at  a  dangerous 
and  unsafe  rate  of  speed ;  and  that  tbe  de- 
fendant negligently  failed  to  stop  the-  vessel 
and  to  run  aside,  so  as  to  avt^  the  flsb  trap, 
after  the  trap  was  or  dHiuld  have  been  seal 
by  the  defendant 

In  its  answer  the  defendant  denies  that  It 
was  guilty  of  negligence  in  any  particular. 
As  a  further  answer  to  the  complaint  the  de- 
fendant avera  that  tbe  fish  trap  was  unlaw- 
fully built  and  maintained,  and  In  such  a 
manner  that  it  obstructed  tiie  nav^ble 
channel  of  tiie  river  and  was  a  menace  to 
navigation;  that  tbe  trap  was  unlawfully 
maintained  in  two  particnlan:  (1)  That  if 
extended  from  the  shore  to  a  point  in  tbe 
navigable  channel  In  the  river ;  and  (2)  "that 
the  signals  and  lights  were  not  maintained 
thereon  as  required  by  law.'*  The  defendant 
alle^  that  at  a  time  when  It  was  lawfully 
navigating  the  river  on  a  dark  and  fo^y 
night,  and  while  moving  slowly  down  the 
stream  "in  the  channel  thereof,"  and  **solely 
because  the  said  fish  trap  was  so  located 
that  It  obstructed  tbe  navigable  channel  of 
the  said  river,  the  said  steamboat,  with  Its 
tow,  ran  into  said  fish  trap.** 

The  plaintiff  replied  by  travming  the  af- 
firmative allegattona  of  tbe  answer. 

Wirt  Mlncff,  of  PortSand  <Teal,  iOnat  ft 
\nnfre^  of  Portland,  on  &e  brieCED,  tor  ap- 
pellant 

A.  BL  Dibble,  of  PorOand  (Halarkey,  Sea- 
brook,  and  Dibble  of  Portland^  on  the  brlefia), 
for  respondent 

HABRISs  J.  (after  stating  tbe  ttLCta  aa 
above).  The  foregoing  statement  may  be  som- 
marized  by  saying  that  the  defendant  at- 
tempted to  navigate  tbe  rivcHr  at  a  time  when 
It  was  so  foggy  that  one  could  not  see  ahead 
and  the  range  Ugbto  ceased  to  be  an  aid  to 
navigation;  that  tiie  'defmdant  left  Bugby 
Hole  with  tbe  intattitm  of  following  the  us- 
ual course  takrai  by  vessels  across  Puget  Bar 
and  past  tbe  Anderaon  trap;  Ibat  the  tow- 
boat  and  barges  were  snooessfnlly  nevlgated 
across  Paget  Bar ;  that  the  river  Is  between 
2,000  foet  and  a  mile  wide  at  tbe  voAat  where 
tbe  Andumm  trap  la  located;  that  betwe^ 
600  and  4.000  feet  of  that  width  opposite 
the  Anderaon  trap  la  auffldentiy  de^  for 
the  navigation  of  vessels;  that  the  usual 
course  fbllowed  by  vesada  la  betwem  200 
and  1.000  feet  from  tbe  outer  end  of  tbe  An- 
derson trap;  tba^  Instead  of  following  tbe 
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Qsoal  ooitne,  as  Uie  master  of  the  Sainaon 
nfB  lie  Intended,  flie  iOotUla,  because  of  some 
controverted  reason,  got  out  of  the  nsoal 
coarse  <tf  vessds  at  a  point  at  least  l^SOO 
feet,  and  probably  mor^  above  tbe  Andeis 
soa  trap,  and  proceeded  on  down  tbe  river 
oatside  of  the  nsnal  coarse,  bat  In  watocs 
deep  enough  for  the  navigation  of  the  tow- 
boat  and  barges,  to  and  throng  the  An^r- 
son  trap. 

[1]  It  Is  appropriate  here  to  add  to  vrb&t 
already  has  beoi  said  tbat  the  master  of 
Uie  SamsMi  testlfled  that  be  did  not  see  the 
Brandt  trap  at  all,  and  that  It  was  so  toggy 
tbat  he  did  not  see  the  Anderson  trap  nntU 
be  ma  about  100  feet  fn>m  It  On  the  other 
band,  Chriatian  Tholo  testlfled  that  the  fog 
lifted  befine  the  Samsw  teaciied  the  Ander- 
•OQ  trap»  and  that  when  the  boat  was  'in 
fmit  ia  the  lower  range  llg^t"  000  feet 
above  the  Andennni  trap)  it  was  "swinging,^ 
and  that  at  tbat  time  he  saw  the  light  on 
the  end  of  the  Anderstm  trap.  The  witness 
Vog  corroborated  the  testimony  of  Tholo  by 
sayhig  tbat  after  the  flotilla  went  through, 
tbe  trap  "I  was  looking  around,  and  I  could 
see  the  du^re,  the  honse  ashore^  and  tbe 
voods  baA  of  the  house."  Anderson  tx- 
plBlned  lhat  his  house  was  600  feet  below 
the  front  range  light;  and  hene^  If  his  tes- 
timony Is  taken  as  true,  the  trap,  which  was 
SOO  feet  b^w  the  range  light,  was  800  feet 
above  the  house.  The  Samson  was  display- 
ing a  red  li^t  on  the  port  side  and  a  green 
ll^t  on  the  starboard  si^  as  wdl  as  two 
vhite  U^ts  on  tbe  masthead,  as  required 
by  ihe  regulations,  niere  was  a  white  light 
on  the  onttdde  of  each  barge.  These  lights, 
however,  served  to  enable  others  to  see  the 
Samson  rather  than  to  enable  the  SanuKqi 
to  see  other  objects.  In  addlUcm  to  the 
lights  already  mentioned,  the  Samstm  was 
equipped  with  both  an  arc  and  a  search 
light  The  master  of  the  vessel  stated  that 
the  seardi  light  Is  not  used  in  foggy  weath- 
a,  for  the  reason  that  such  a  light  hlndera 
rather  than  aids  navigation.  Besides  the 
mastor,  vrtio  was  at  the  time  of  the  accident 
at  the  Samson's  wheel,  thece  was  a  sailor 
on  duty  on  the  Samson  as  a  lookout  There 
was  a  man  on  each  barge,  but  each  of  these 
three  men  was  asleep. 

As  already  stated,  Capt.  Ghurcta  testified 
that  at  the  end  of  U.  minutes  he  alowed 
down,  and  at  tibe  end  of  12  or  13  minntes 
after  leavliv  Bugl^  Hole  he  stopped  the 
engines  and  drifted;  but  <^)po6ed  to  this 
ertdaice  there  was  the  testimony  of  Chris- 
tian Tholo,  who  t<dd  the  jury  tibat  *^vhen 
she  passed  me  she  had  the  speed  that  she 
nsually  had,"  and  that  after  be  saw  the 
Samson  she  was  going,  so  far  as  he  could 
<Aserve^  "ss  she  uso^  goss  irtien  it  is 
dear."  O^iere  was  testimony  for  the  plain- 
tiff to  tbe  effect  tbat  vessAlB  either  andiored 
or  tied  up  In  heavy  fogs ;  but  there  was  al- 
so evidence  for  the  defendant  to  the  effect 


that  <nily  loaded  ocean-going  vessels,  whetlK 
er  wldi  or  without  a  tng,  ancihored,  and  that . 
towboats  with  barges  never  andiored  or  tied 
up  on  account  ot  the  fog.  Tbe  master  ct  the 
Samson  testified  that  If  the  towboat  had 
been  equipped  with  a  stern  wheel,  he  eonld 
have  badEed  out  after  seeing  tbe  trap  and  thus 
avoided  it;  but  since  the  boat  was  egnipped 
with  a  propeller  an  attempt  to  back  out  at 
any  time  after  he  saw  the  Anderson  trap 
would  have  resulted  in  the  flotilla  swinging 
around  and  striking  the  trap  Iwoadslde,  and 
thus  caushig  greater  damage  to  th^  trap. 
He  alsoi  stated  that  when  he  discovered  his 
predicament  he  started  ttie  ei^IneB  and  went 
through  the  lead  ot  the  trap  as  straight  as 
he  could,  and  by  so  doing  did  the  least  possi- 
ble damage,  and  tbat  if  he  had  not  dtme  this 
the  flotilla  would  have  taken  out  the  heart 
of  the  trap.  It  is  apparent,  from  this  brief 
account  of  the  evidence,  tbat  the  questiais 
of  whether  not  the  defendant  negligently 
failed  to  maintain  sufficient  lights,  or  neg- 
ligently tailed  to  keep  a  lookout,  or  negligent- 
ly tailed  to  see  and  avoid  the  ^  trap,  or 
negligently  operated  the  fiotlUa  at  a  danger- 
ous rate  of  qieed,  or  negligently  failed  to 
stop  the  Samson  and  her  tow  and  avoid  the 
flsh  trap,  were  all  properly  submitted  to  tbe 
Jury.  There  was  evidence  upon  both  sides 
of  these  omtroverted  questions,  and  It  was 
tiiereCore  the  inrovlnce  of  the  Jury  to  deter- 
mine the  tacts.  iTba  trial  court  did  not  com- 
mit erroTf  as  contended  by  the  defendant  In 
asking  the  Jury  to  tedde  wbettier  the  cor- 
poratbm  was  ne^igmt  in  respect  to  any  of 
those  flve  spedflcatlons  of  negligence. 

Uxuii  <a  the  discosslOD  in  the  bri^  re- 
lates to  the  allegatton  that  the  defendant 
"negllgratly  tailed  to  ke^  and  maintain 
said  tugboat  within  the  limits"  of  the  fixed 
cihannel  and  <»urae  in  which  vessels  were 
usual^  <Verated.  The  defendant  has  urged 
numerous  <d>Jection8  to  the  Instructions  giv«i 
by  the  court,  contending  that  some  of  than 
were  wroneooB  and  that  several  of  thbm 
wen  inconsistent  with  each  atbec.  Tbe  pos- 
ition taken  1^  the  defendant  is  rested  large* 
ly  upon  the  application  whic3i  it  contaids 
should  be  made  of  the  rule  whii^  gives  para- 
mountcy  to  tbe  right  of  navigatlm. 

[2,  S]  The  Columbia  river  is  a  navigable 
stream,  and  as  such  la  a  common  highway 
"and  forever  free.v  This  right  la  a  pubUc 
one^  and  It  is  not  only  given  by  Uie  common 
law,  but  is  preserved  by  the  statute  admit- 
ting the  state  of  Oregon  into  the  Union. 
Johnson  t.  Jeldneas,  86  Or.  6S7.  661,  167 
Pac.  788,  !«.  B-  A.  m&A,  1074.  The  right 
Of  fishery  is  likewise  a  ccMnmcHi  right.  The 
rl^t  of  navlgatlm  is  paramount,  for  the 
reas(m  Qiat  It  is  of  the  moat  Importance  to 
tJw  public  weaL  Davis  v.  JeAins,  60  If .  & 
280,  28B;  Post  T.  Munn,  4  N.  J.  Law,  61, 
7  Am.  Dec.  6T0;  Flanagan  t.  City  ot  Phila- 
delphia, -92  Pa.  218,  22&  Stated  in  gmeral 
terms,  the  right  ot  ficibery  most  give  way  to 
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the  rl^t  of  itavlgAtloD.  Expressed  in  more 
,  accorate  language,  the  paramountcy  of  the 
right  of  navlgatiuii  does  not  extinguish  Oie 
right  of  fishery,  altbon^  the  former  does, 
whenever  there  1e  a  necessary  c<Hifilct,  limit 
the  latter,  and  compel  It  to  yield  so  far  as 
the  right  of  fishery  interferes  with  the  fair, 
useful,  and  legitimate  exercise  of  the  rl^t 
of  navigation.  Speaking  of  the  abstract 
right  of  the  public,  it  may  be  said,  as  ex- 
pressed Id  1  Farnham  on  Waters,  S  27: 

"The  public  ia  entitled  to  the  free,  uninter- 
rupted, and  nnobstracted  use  of  every  part  of 
the  stream,  from  bank  to  bank  and  throughout 
the  length  of  the  chamiel,  which  at  the  ordi- 
nary stage  of  the  wat^  Is  of  such  depth  and 
f>f  such  accessibility  with  respect  to  the  cur- 
rent or  main  body  of  the  stdtam  as  to  Iw  capable 
of  navigation  by  boats  •  •  •  either  up 
and  down  or  across,  or  from  die  main  stream 
onto  any  particular  part  In  question,  or  thence 
onto  the  body  of  the  stream;  and  Uiis  wheth- 
er such  part  has  ever  been  so  used,  and  wheth- 
er there  18  any  present  or  anticipated  necessi- 
ty for  80  using  it." 

Con  tinning  to  employ  general  terms  when 
referring  to  the  rlj^t  of  navigation,  in  the 
abstract,  a  boat  has  a  right  to  "take  her 
course,"  and  to  go  when  and  where  It  la 
necessary  to  go,  and  Is  not  obliged  to  stop  or 
go  out  of  her  way,  or  wait  upon  the  move* 
ments  of  those  who  are  managing  a  fishing 
seine  or  net;  and  yet  this  right  of  naviga- 
tioD,  which  entitles  the  public  to  the  unob- 
structed use  of  every  part  of  the  stream 
which  Is  capable  of  navigation  by  boats,  and 
authorizes  a  boat  to  "take  her  course,"  can- 
not be  exercised  without  regard  to  the  rights 
of  others.  The  navigator  of  a  public  stream 
must  manage  his  craft  with  ordinary  care 
and  with  due  regard  to  the  rights,  pn^rty, 
and  lives  of  others.  1  Farnham  on  Waters, 
il  27,  31,  33 :  Spry  Lumber  Co.  v.  The  C.  H. 
Green,  76  Mich.  320,  332,  43  N.  W.  S76. 
While  a  Iwat  may  "take  her  course,"  never- 
theless a  navigator  cannot  with  Impunity 
do  unnecessary  damage  to  a  fisherman  or 
his  property;  but,  upon  the  contrary,  the 
paramount  right  of  navigation  must  be  ex- 
ercised fairly,  and  not  arbitrarily,  and  with 
due  regard  to  the  subordinate  right  of  fish- 
ery, and  a  boat  must  be  so  navigated  as  not 
to  do  unnecessary  damage.  1  Farnham  on 
Waters,  !  33a;  Gould  on  Waters  (2d  Ed.)  S 
87;  Porter  v.  Allen,  8  Ind.  1,  65  Am.  Dec. 
750;  l>wl8  V.  Keeling,  46  N.  C.  299,  307, 
62  Am.  Dec.  168 ;  Post  v.  Munn,  4  N.  J.  Law, 
61,  7  Am,  Dec.  570.  For  example,  if  nets 
are  placed  across  the  channel  of  a  river,  so 
as  to  he  a  bar  to  navigation,  a  vessel  may,  If 
reasonably  necessary  to  do  so,  run  over  the 
nets;  but,  if  a  navigator  Is  warned  or  ought 
to  have  known  of  his  approach  toward  the 
net  of  a  fisherman,  he  is  liable  for  damage 
resulting  from  his  negligent  failure  to  avoid 
doing  damage,  if  he  ran  do  so  without  prej- 
adlce  to  tbe  reasonable  prosecution  of  his  | 


voyage.  Horst  t.  Oolnmbla  Contract  Co., 
88  Or.  344,  850,  362,  174  Pac.  161;  Hopkins 
V.  Norfolk  &  S.  B.  Co.,  131  N,  C.  463,  42  S. 
B.  902;  Cobb  v.  Bennett.  75  Pa.  826,  329,  15 
Am.  Bop.  762;  Wright  v.  Mnlvaney.  78 
Wis.  89,  46  N.  W.  1045,  9  li.  R.  A.  807,  23 
Am.  St  Bep.  393.  The  ruling  in  Wright  v. 
Mnlvaney  Is  of  peculiar  interest,  for  the 
reason  that  there,  as  here,  a  pound  net  fish 
trap  was  injured  by  a  boat  with  a  tow,  and 
some  of  the  other  material  particulars  were 
like  the  fftcts  presented  here.  The  court 
says: 

"Bat  it  does  not  necessarily  result  from  this 
[the  paramount  right  of  navigatloo]  that  the 
navigator  may  carelessly  and  negligently  run 
his  vessel  upon  the  nets  of  fishermen  and  de- 
stroy them,  and  escape  liability  therefor  mere- 
I7  because  he  did  not  do  so  malidously  or  wan- 
tonly. Such  a  proposition  shocks  any  proper 
sense  of  Justice.  Tbe  benefit  which  Ae  naviga- 
tor is  entitled  to  claim  by  reas<m  of  Ikia  para- 
moont  right  la,  we  apprehrad,  that  when  tlia 
two  rights  necnsarfly  conflict  tiie  inferior  most 
yidd  to  the  superior  right  Bnt  he  may  not 
by  his  own  negligence  unnecessarily  force  the 
two  rights  into  conflict,  and  then  daim  the 
benefit  of  the  paramount  right" 

[4]  When  it  is  said  that  the  pnbUc  la  en- 
titled to  navigate  upon  any  part  of  the 
navigable  waters  of  a  stream  without  ob- 
struction, It  must  always  be  understood  that 
reference  Is  made  to  unlawful,  and  not  law- 
ful, obstructions.  An  obstruction  placed  in 
a  stream  may  be  aotborlzed  by  competent 
authority,  and  consequently  the  right  of 
navigation  is  limited  by  that  kind  of  an  ol^ 
struction.  Gould  on  Waters  (2d.  Ed.)  i  87; 
Davis  V.  Jerkins,  50  N.  a  290,  203;  Flana* 
gan  V.  City  of  Philadelphia,  42  Pa.  219.  232; 
Lewis  V.  Keeling.  46  N.  a  299,  306,  62  Am. 
Dec.  168;  Pound  v.  Turck,  95  U.  S.  458,  24 
L.  Ed.  525.  If  authority  is  granted  for  the 
erection  of  an  obstruction  in  a  navigable 
stream,  and  the  cri)structlon  la  so  placed  as 
to  be  partly  beytmd  the  limits  of  tbe  author- 
ization, then  in  that  event  the  obstmctlcMk 
Is  unlawful,  and  a  nuisance  only  to  ex- 
tent that  the  authority  lias  been  exceeded. 
Knox  T.  Ohal<mer,  42  Me.  150,  166 ;  Benwick 
V.  Morris,  3  Bill  (N.  Y.)  621,  affirmed  In  T 
Hill  (N.  Y.)  575.  Even  though  an  obstruc- 
tion is  wholly  or  partially  nnauthorizcd 
nevertheless  this  lack  of  authority  for  the 
erection  or  maintenance  of  the  obstruction 
does  not  necessarily  operate  as  authority  to 
a  navigator  negligently  to  destroy  the  ob- 
struction. 1  Farnham  on  Waters,  1  33 ; 
Dimes  V.  Petley.  16  Q.  B.  276,  19  U  J.  Q.  B. 
N.  S.  449,  14  Jur.  1132;  The  Brhiton,  66 
Fed.  71,  13  C.  O.  A  331. 

[B,  (]  We  may  now  direct  attention  to 
some  of  the  instructions  which  the  court  gave 
to  the  Jury.  After  defining  negligence,  and 
explaining  that  the  plaintlfF  could  recover  If 
tbe  defendant  was,  and  he  bimadf  was  not^ 
guilty,  of  n^llgence^  the  court  told  the  Jnry» 
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In  iDstrnctlon  No.  8.  th&t  "it  Is  diarged"  In 
tbe  complaint  "that  at  said  time  tbe  said  boat 
vaa  being  operated  outside  of  and  beyond 
the  cbannel  or  course  In  ^lilch  such  Tesaela 
Ebould  be  operated";  and  then  follows  an 
eDumeratlon  of  the  remaining  five  spedfl ca- 
tions of  negligence.  Having  referred  to  the 
first  Bped&catlon  of  negligence  In  the  lan- 
fuage  already  quoted,  and  having  enumer- 
ated the  other  five  specifications,  the  court, 
in  InstmcUon  No.  4,  then  said: 

If  yon  find  the  defendant  was  "guilty  of  any 
one  or  more  of  said  charges,  and  If  yoa  bo  find 
that  any  one  or  more  of  eaid  charges  which 
;on  may  so  find  defendant  guilty  of  consti- 
tuted negligence  or  lack  of  doe  care,"  and  that 
such  acts  caused  the  injury,  then  "plaintiff 
is  entitled  to  a  verdict,"  unless  bis  own  negli- 
gence contributed  to  the  Injury. 

The  ]tti7  was  property  told.  In  InBtnietloD 
Ko.  B: 

"That  in  operating  its  said  msal  the  doty 
rata  upon  d^endant  to  operate  the  same  In 
a  reasonably  careful  manner,  so  e«  to  avoid 
colliding  with  or  injuring  ■trnetures  along  the 

ihore." 

The  next  instruction  related  to  the  right 
and  duty  of  the  defendant  when  navigating 
In  the  fog,  and  the  succeeding  Instruction  re- 
ferred to  the  dnty  of  maintaining  a  lookout 
Tbe  next  Instruction,  No.  8,  reads  as  follows: 

"It  was  also  the  dnty  of  defendant  to  oper- 
ate and  navigate  aaid  vessel  in  the  channel 
or  Dsual  course  in  which  vessels  navigating 
■aid  river  should  be  opwated  and  navigated." 

In  Instruction  Na  9  the  Jurors  were  told: 

"If  you  find  from  a  preponderance  of  the  ev- 
Mesce,  therefore,  that  defendant  failed  to  per- 
form any  one  or  more  of  these  duties,  then  de- 
fendant was  negligent,  and  not  In  tiie  exerdse 
o(  doe  care." 

Instruction  Na  26  Is  Important,  because  It 
waa  given  at  the  request  of  the  d^endant 
This  Instruction  begins  by  saying  that  If  the 
Jary  found  that  tbe  plalntUT  had  obtained 
penults  from  the  state  of  Washington  and 
the  United  States,  and  bad  erected  and 
nialntalned  the  trap  In  the  place  and  manner 
provided  by  such  pwmltii^  and  If  the  Jnry 
farther  found — 

"that  the  defendant  was  cardess  and  negligent 
hi  piloting,  operating  and  navigating  Its  tow- 
boat  Samaon,  and  in  thereby  cautring  tbe  same 
to  run  into  and  agaiDat  the  said  Ash  trap  of 
plaintiff,  and  that  the  fish  trap  was  thereby 
<lauaged  and  injured,  tbe  plaintiff  is  entitled 
in  SDch  case,  and  in  such  case  only,  to  recover 
from  the  defendant  the  an>onnt  of  his  damages: 
Provided  that  the  neglijEence  of  the  defendant 
vhleh  occasioaed  the  injury  consisted  In  the 
bUure  of  the  defendant  to  keep  and  maintain 
its  towboat  within  the  limits  of  the  navigable 
channel  of  the  Columbia  river  and  outside  and 
beyond  the  fixed  course  and  navigable  ehannd 
of  said  river,  «r  that  the  defendant  failed  to 
kasp  and  malntalii  .adeovata  and  saffldentli^ts 


niwn  its  towboat  so  that  objects  lying  In  tbe 
Columbia  river  coold  be  seen  and  avoided,  or 
that  the  defendant  failed  to  keep  and  maintain 
a  lookout  upon  Its  towboat,  and  failed  to  keap 
and*  maintain  a  soffident  watch  ahead,  tnr  that 
the  defendant,  through  n^IlgNiea  ip  looking 
ahead,  failed  to  see  tbe 'fish  trap;  or  that,  hav- 
ing seen  the  fish  trap,  the  defendant  failed  to 
use  Buch  means  as  were  available  to  avoid 
striking  and  Injuring  the  same,  or  that  the  de- 
fendant operated  and  propelled  its  towboat  at 
a  dangerous  rate  of  speed,  or  at  an  unsafe  rate 
of  speed  with  regard  to  the  condition  of  the 
weatiier,  the  atmosphere,  end  the  circumatancea 
and  conditions  snrronnding  tbe  locality  where 
the  accideDt  cranplained  trf  is  alleged  to  have 
occurred,  or  that  the  defendant,  having  means 
to  stop  its  towboat,  or  to  turn  aside  and  thus 
avoid  the  tah  trap  after  the  same  was  seen, 
failed  to  employ  aaid  means  efficiently,  or  to 
take  proper  and  timely  steps  to  atop  its  towboat 
or  to  turn  aside  and  thus  avoid  the  said  fish- 
trap." 

Instruction  No.  8  was  clearly  ernmeon^ 
Instruction  No.  &,  standing  alone,  la  not 
strictly  accurate,  fen-  the  reason  that  It  states 
that  tbe  complaint  charges  that  "tbe  boat 
was  being  operated  outside,"  instead  of  In- 
dudlns  tbe  element  <tf  negligence,  and  say- 
ing that  the  boat  was  being  "neglUcently" 
operated  ontside,  of  the  channel.  However, 
when  this  Instruction  Is  construed  In  connec- 
tion with  instruction  No.  4,  then  the  two, 
when  taken  together,  harmonise  with  tbe 
complaint.  The  plaintiff  does  not  rely  in 
bis  complaint  upon  tbe  bald  fact  that  tbe  de- 
fendant got  outside  of  tbe  channel  usually 
followed  by  vessels;  but  he  rdles  upon  tbe. 
charge  that  tbe — 

"defendant  carelessly  and  negligently  failed  to 
keep  and  maintain  said  tugboat  within  tbe  lim- 
its of  said  channel,  and  carelessly  and  negll- 
gently  navigated  said  vessel  ontside  and  be- 
yond saU  fixed  eonrsa  and  <itanneL" 

Tbe  positioii  ot  ehe  plaintiff  with  respect 
to  Instructions  3  and  4  Is  made  plain  by  the 
following  excerpt  taken  from  his  printed 
brief: 

"By  said  Instructions,  8  and  4,  the  court 
charged  the  Jury  that  it  was  alleged  in  the  com- 
plaint tliat  appellant  cardeaaly  and  n^llgentl]^ 
operated  Its  boat  outside  of  and  beyond  the 
channel  or  course  in  which  vessels  should  be 
operated,  and  that  if  the  jury  found,  not  only 
that  appellant  did  this,  but  that  Its  action  in 
Bo  doing  resulted  from  negligence  or  a  lack  of 
due  care,  and  they  also  found  that  such  neg- 
ligence caused  the  damages  to  the  trap,  respond- 
ent was  entitled  to  recover,  unless  he  was  him- 
self guilty  of  contributory  negligence. 

"In  other  words,  the  court  instructed  the  jury 
that  before  they  could  find  against  appellant 
for  navigating  outside  the  channel  or  usual 
conrse  of  vessels  they  mtist  find  that  It  did  so 
unnecessarily  and  becanae  of  negligence  and  a 
want  of  due  care.  It  was  properly  left  to  the 
jnry  to  say  from  all  tbe  circumstances,  taking 
into  eonrideration  the  location  of  the  trap  and 
Oe  width  of  tbe  channel,  whether  aj^^ant'a 
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action  in  gt/btg  ovtstde  t)t  the  turaal  channel 
and  eonne  of  Teasels  was  ttie  result  of  an  an- 
Mr  or  neiUgsnt  enrdse  of  Its  right  of  navi- 
gation.*' 

InstmctlMi  No.  26 .  Is  mtlrely  consisteDt 
with  InstTDCtlona  3  and  4,  and  Is  in  barmo- 
ny  with  the  constmctlon  which  the  plaintiff 
places  npon  these  two  Instructions.  Instruc- 
tion No.  8.  however,  told  the  Jury  that  It 
was  the  duty  of  the  defendant  to  navigate 
Its  vessel  in  the  channel  and  the  usual  course 
taken  by  boats.  When  this  Instructlw  is 
considered  In  the  light  of  all  the  instructions 
which  bad  been  previously  given,  and  in  con- 
nection with  Inatmctlon  No.  9,  it  was  equiva- 
lent to  charging  the  jury  that,  if  the  defend- 
ant got  outside  of  the  channel  or  usual 
course  taken  by  vessels,  that  fact  alone  and 
of  itself  convicted  the  defendant  of  negli- 
gence; for,  after  saying  In  Instruction  No. 
8  that  it  was  the  duty  of  the  defendant  to 
operate  its  boat  in  the  uanal  course  taken 
by  other  vessels,  the  court  said  in  instmc- 
tlon  No.  9  that,  if  "defoidant  failed  to  per- 
form any  one  or  more  of  these  dnties,"  then 
the  d^Hidant  was  negligent  It  was  not 
negligence  per  se  for  the  defendant  to  navi- 
gate the  flotilla  outside  of  and  beyond  the 
course  usually  followed  by  vessels.  It  was 
a  question  of  fact  for  the  ;fnry  to  say  wheth- 
er the  defendant  failed  to  exercise  ordinary 
care  In  the  navigation  of  its  flotllla.^  It  may 
fairly  be  assumed  that  the  defendant  con- 
cedes that  when  Its  flotilla  left  Bugl^  Hole 
its  captain  Intended  to  follow  the  nanal 
,  course  taken  by  vessels,  and  did  not  Intend 
to  go  between  the  Brandt  and  Anderson 
traps;  the  defendant  does  not  contmd  that 
the  bnsiness  In  which  It  was  engaged  requir- 
ed It  to  go  outside  ct  the  usual  coarse,  or 
to  navigate  the  waters  between  the  Brandt 
and  Anderson  traps;  and  conseouentiy  the 
ultimate  question  gf  fact  Is  whether  the  de- 
fendant failed  to  use  due  care  when  tnms- 
porting  the  rock  down*  the  river,  and  al- 
though a  failure  to  keep  within  the  usual 
course  taken  by  vessels  Is  not  negligence  as 
a  matter  of  law.  nevertheless  as  stated  In 
Porter  v.  Allen.  8  Ind.  1,  4  (eQ  Am.  Dee.  7SQ) 
"though  It  was  proper  for  the  Jury  to  con- 
sider the  ftct^  that  the  boat  was  not  In  the 
usual  and  ordinary  channel  where  boats  are 
usually  run,  'In  connection  with  the  other 
facts  proved  In  the  case,  still  it  was  alone 
insufficient  to  control  the  verdict" 

The  chaise  to  the  jury  should,  of  oonrse, 
In  this  as  in  all  ases,  be  considered  as  a 
n'hole,  "With  the  view  of  ascertaining,  If  pos- 
sible, whether  the  rights  of  the  appealing 
litigant  were  so  prejudiced  as  to  prevent  a 
fair  trial.  'Instruction  No.  8  was  not  a 
mere  parenthetical  statement  made  during 
the  course  of  the  charge,  but  It  stands  out 
as  pMHulnently  as  any  other  single  Instmc- 
tion  ^q;>earing  In  the  diarge,  and  It  contains 
plain  langusfe  whldi  Oie  Jury  could  not 


have  misunderstood;  and  hence  a  rerersal 
of  the  Jndgmoit  becomes  necessary. 

[7]  The  defendant  Insists  that  ttw  Anders 
son  trap  was  an  nnlawfol  obstmcttim.  The 
plaintiff  Wfs  authorised  by  both  the  state  of 
Washlngtra  and  the  Uidted  States  to  erect 
and  maintain  the  trap.  All  the  evidence 
shows  that  the  trap  was  neither  above  nor 
btAcw  the  place  indicated  in  the  permits,  al- 
though ttiere  is  a  controversy  as  to  whether 
or  not  the  trap  extended  farth»  oat  Into  the 
liver  than  allowed  by  the  permit  given  by 
the  United  States.  The  defendant  argues 
that  all  that  part  of  the  trap  which  was 
taken  out  lAen  the  flotilla  went  through 
the  lead  was  beyond  the  limits  fixed  by  the 
permit  The  evidence  shows  condu^vely 
that  the  24  piling  takoi  out  were  elth^  In 
whole  or  In  part  within  the  limits  (tf  the 
federal  permit  The  defendant  argues  that 
the  trap  exceeded  Uie  length  allowed  by  the 
permit  by  ISO  feet  Even  though  It  be  as- 
sumed that  the  trap  was  180  feet  too  long, 
still  It  most  be  lemembered  that  the  heart 
was  50  feet  wide,  and  If  to  this  width  is  add- 
ed the  distance  covered  the  1  or  2  piling 
1^  standing  next  to  the  heart,  and  also  the 
distance  covered  by  the  24  iffOng  taken  out. 
It  win  be  sea  Out  only  a  part  of  the  ob- 
stmctlon  was  unlawful,  hi  the  sense  that  It 
exceeded  the  auUiorlty  given  to  flie  plain- 
tiff. If,  on  the  other  hand,  the  trap  did  not 
extmd  beymd  the  point  allowed  by  the  per- 
ndt  then  all  of  It  was  anthorlzed,  and  no 
part  ta  It  was  an  lll^al  ubstmctlon.  No 
part  of  the  trap  was  within  the  usual  course 
followed  by  veaselB  going  vjf  or  down  the 
river. 

tt]  The  defendant  has  urged  with  much 
vigor  that  this  Is  a  local  action,  and  Uiere- 
fore  triable  mly  In  the  state  of  Washington. 
The  plaintiff  first  obtained  a  permit  frtun 
the  United  States  In  1901.  and  he  operated 
undo*  that  permit  nntil  1912,  ^ahm  he  re> 
cdved  a  new  permit  In  each  year  of  that 
period,  except  possibly  4  or  6  years  vrtien  he 
did  not  put  in  the  trap,  the  plaintiff  drov« 
the  piling  for  his  trap  and  completed  Its 
constmetitm  a  short  time  before  the  fish  be- 
gan to  run,  and  then,  when  the  flahlnc  aea- 
son  ended  for  that  year,  he  pulled  oat  the 
piling  and  removed  the  trap.  No  part  of 
the  trap  was  driven  Into  the  earth,  except 
the  piling;  and  all  the  i;iUlng  were  drlT^ 
by  the  owner  with  the  intention  on  his  part 
of  removing  them  at  the  end  of  the  season ; 
and  hence  the  trap  was  only  personal  prop- 
erty. Johnson  v.  Padfle  Land  Co.,  84  Or. 
356,  164  Pac.  664;  Bosebnrg  National  Bank 
V.  Camp,  89  Or.  67,  173  Pac  813.  The  trap 
was  only  an  appliance  used  by  the  plaintUt 
in  the  exercise  of  his  right  to  fish.  The  ac- 
tion Is  not  one  for  trespass  upon  real  proper^ 
ty;  nor  Is  It  prosecuted  on  account  of  any 
assault  upon  the  right  of  fishery.  The  trap 
was  personal  property,  and  was  nsed  as  an 
appliance  by  the  plaintiff,  a  salmon  flsber- 


Digitized  by 


Or.) 


AKDEBSON      COLUMBIA  OONTBAOT  (XX 
(114  P.) 


247 


man;  and  when  that  appliance  was  dam- 
aged, the  resnlt  was  not  different  In  prind- 
pie  from  the  altoatlon  presented  by  eome 
person  negligently  breaking  an  ordinary 
tront  rod,  which  the  owner  was  using  for 
casting  from  the  bank  Into  a  stream,  and 
eren  though  the  tront  flshenuan  owned  the 
bank  upon,  which  be  stood  while  casting. 
The  Injury  complained  ct  was  damage  to 
the  trap,  and  the  action  la  transitory. 

[I]  The  DffiEt  guestira  relates  to  the  meas- 
ure of  damages.  The  court  said  to  the  Jury 
that  if  the  plaintlfr  was  entitled  to  recoTor 
at  all  be  was  oitltled  "to  sndi  damages  as 
ym  may  find  from  a  pr^Kmderaoce  of  the 
evidence  will  fairly  compensate  him  for  the 
loss  be  has  snflered,"  and  ttiat— 

"There  are  two  dements  of  damage  to  be 
consideied  by  yoa:  First,  you  will  consider 
and  determine  from  the  evidence  the  reasonable 
UDOunt  that  It  woold  be  necessary  to  expend 
to  repair  plaintiff's  trap  and  restore  it  to  the 
same  or  as  good  conditioa  as  It  was  before  the 
injary;  second,  yon  will  determine  from  the  ev- 
idence the  Tslne  of  the  use  of  plaintiffs  trap 
daring  snch  time  as  it  was  neemsrily  delayed 
hy  the  injnry  to  it.  The  sam  of  these  two  «1- 
ements  so  determined  liy  you.  would  be  the 
amonnt  ^ain^  is  entitled  tOk  if  entlfled  to 
ur  som." 

Besides  evidence  relating  to  the  cost  of  re- 
pairing the  trap  there  was  testimony  con- 
c»nlng  the  namber  of  flah  caught  by  the 
Anderson  trap  before  the  acddmt,  and  also 
after  the  trap  was  repaired,  as  well  as  testi- 
mony about  the  catch  made  by  oOier  traps  In 
that  locality  and  on  the  same  side  of  the  riv- 
er. The  Anderson  trap  had  been  in  operation 
from  S^tember  10,.  1911.  There  was  evi- 
dence to  the  effect  that  the  catch  made  by  the 
Anderson  trap  aTeraged  1,600  or  1,600  pounds 
a  day  for  a  few  days  before  the  accident; 
that  the  fish  "generally  run  steady  on  that 
place  there,  right  along;  when  we  have  a 
nm,  we  have  one  at  about  the  same  time  as 
the  other  places."  The  plaintiff  testified  that 
the  "mn  of  silver  side  salmon"  continued 
daring  the  period  of  two  weeks  while  his 
trap  was  out  of  repair,  "becanse  the  rest  of. 
the  traps  above  me  and  below  me  had  lots  of 
fish  at  the  time  when  she  was  broke  off"; 
that  dnring  those  two  weeks  the  traps  above 
and  below  his  trap  "were  catching  up  to  a 
ooaple  of  tons  a  day";  that  after  the  trap 
was  repaired  the  average  catch  was  "about 
1600  or  1,700  pounds  per  day."  Charles 
Brandt,  who  was  an  experienced  trap  fisher- 
man and  thoroughly  familiar  with  the  Ander- 
son trap,  testified  that  he  knew  the  reason- 
able value  of  the  use  of  the  Anderson  trap, 
and  that  its  value  was  "between  $S0  and  $60 
a  day"  during  "the  time  she  was  broke 
down";  however,  he  also  stated  that  he  nev- 
er knew  of  a  trap  having  been  rented  for  a 
mon^  rental,  but  that  all  the  leases  coming 
to  his  knowledge  had  been  "on  the  shares." 
This  witness  further  explained  that  the  An- 


derson trap  "was  a  trap  that  caught  the  fish, 
and  she  la  the  best  trap  there  is  In"  that  local- 
ity, that  he  "would  be  willing  to  pay  the  man 
$50  a  day  for  the  use  of  that  trap,"  and  that 
"I  go  on  thB  basis  of  vhat  catch  she  is  mak- 
ing" when  estimating  the  value  of  the  trap. 
The  weather  conditions,  according  to  all  the 
evidence,  were  favorable.  The  foregoing  la 
substantially  all  the  evidence  relating  to  the 
Talue  of  the  use  of  the  trap. 

The  defendant  contends  that  It  was  error  to 
receive  evidence  of  the  average  catch  of  the 
Anderson  trap  before  and  after  the  accident ; 
that  the  testimony  about  the  catch  made  by 
other  traps,  located  above  and  below  the  An- 
derson trap,  was  erroneous.  The  defendant 
took  the  pocdtion  that  the  occtipatlon  of  a 
fisherman  -is  uncertain  and  precarious,  and 
that  his  profits  are  necessarily  speculative, 
and  for  that  reason  the  defoidant  requested, 
but  the  court  r^oBsd  to  give,  the  fbUowins 
instructions: 

"The  value  of  the  fish  trap  of  the  plaintiff,  if 
yon  should  find  that  the  plalntilf  entitled  to 
recover  Is  a  matter  of  easy  determination,  and 
inasmach  as  the  trap  Is  pat  in  for  one  season 
only,  I  charge  yoa  that  the  meaaore  of  dam- 
ages for  the  use  of  the  trap  is  interest  apon  such 
value  as  yoa  may  find  tho  trap  to  have  had 
at  the  time  of  this  Injury  for  such  period  as 
yon  may  dean  reasonaUe,  but  not  onr  the 
period  <^  one  year  at  the  rate  of  six  per  eentom 
(6%)." 

The  law  alms  to  allow  full  and  complete 
compensation  to  an  inpocent  party  who  has 
been  damaged  by  the  breach  of  a  contract  or 
the  commission  of  a  tort  In  practice;  the  law 
does  not  prove  false  to  its  theory  by  banning 
profits  merely  because  of  their  nature  us 
profits;  but,  upon  the  contrary,  the  law  en- 
deavors faithfully  to  realize  Its  aim  by  al- 
lowing compensation  for  profits  which  it  is 
reasonably  certain  would  have  been  made,  if 
the  wnmg  complained  of  had  not  been  done. 
Allison  r.  Chandler,  U  Mich.  542;  8  R.  C.  L. 
501;  Bredemeier  v.  Pacific  Supply  Co.,  64 
Or.  676,  181  Pac.  812;  Fields  v.  Western 
Union  Tel.  Co.,  68  Or.  200,  217,  137  Pac.  200; 
McGlnnls  v.  Studebaker,  76  Or.  519,  146  Pac. 
826,  147  Pac.  525,  I*  R.  A,  lfil6B,  868,  Ann. 
Cas.  1917B.  1190;  Feeney  &  Bremer  Co.  v. 
Stone,  80  Or,  360,  171  Pac.  669,  174  Pac.  152 ; 
Fletcher  v.  Fischer,  182  Pac.  823.  In  the 
absence  of  malice  the  law  endeavors  to  compel 
reparation  rather  than  punishment.  When 
attempting  to  compel  reparation,  the  difficul- 
ties encountered  by  the  administrators  of  the 
law  consist  in  the  application  rather  than  In 
the  Interpretation  of  the  rules  prescribed  for 
the  measurement  of  damages.  There  is  no 
single  rale  applicable  alike  to  all  cases.  In- 
volving profits  which  may  be  taken  Into  ac- 
count, when  fixing  the  amount  of  compensa- 
tion for  the  breach  of  a  contract  or  the  com- 
mission of  a  tort.  In  some  cases  profits  con- 
stitute either  the  sole  or  one  of  the  elements 
of  damages,  and  therefore  are  to  be  taken  as 
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tbtt  measure  of  the  Bmonnt  of  compensatioa; 
and  in  ottaer  cases  profits  constitute  only  an 
Item  of  evidence  to  be  taken  Into  considera- 
tion, together  with  other  evidence,  by  the  Jar7 
when  fixing  the  amount  of  compensation. 

If  the  complaint  is  strictly  construed,  It 
must  be  Interpreted  to  mean  that  the  plain- 
tiff is  suing  for  profits  as  an  elemmt  ct  dam- 
ages, and  hence,  if  entitled  to  recover  on  his 
theory  of  the  cose,  be  would  be  ^titled  to 
have  this  element  of  damage  measured  by  the 
amount  of  the  profits.  The  instruction  of  the 
court,  howevOT,  is  based  on  the  theory  that^ 
the  plaintiff  is  entitled  to  recover  the  value 
of  the  use  of  the  trap,  and  we  think  that  the 
tbeory  of  the  trial  court  la  correct  and  in 
harmony  with  the  principle  which  supports 
the  holding  in  WUUams  v.  Island  aty  MIU- 
iQg  Ca.  25  Or.  673,  37  Pac.  49.  One  witness 
testified  that  he  never  knew  of  a  trap  having 
been  rented  for  a  money  rental,  and  hence  It 
may  be  that  the  trap  does  not  have  a  rental 
valu^  In  the  seme  sense  that  the  words 
"rental  value**  are  used  when  referring  to  a 
storeroom  or  a  dwelling  houte  in  a  city; 
and  yet  the  trap  did  have  a  usable  value. 
The  trap  was  usable  for  only  one  purpose, 
and  It  was  valuable  for  that  and  no  other 
purpose,  and  the  damages  must,  In  order  to 
award  compensation,  be  ascertained  by  an 
inquiry  Into  the  value  of  the  use  of  the  prop* 
erty  to  the  Injured  party  for  the  time  he  was 
deprived  of  it  Past  results  ought  to  be  of 
some  aid  in  fixing  the  usable  value,  and  in 
the  very  nature  of  things  one  of  the  first  In- 
quiries that  one  would  naturally  make  when 
estimating  the  usable  value  of  the  trap  would 
be:  How  many  fish  did  the  trap  catch?  Ad- 
mission of  evidence  concerning  the  catches 
made  by  the  trap  before  the  Injury  is  fully 
supported  by  the  doctrine  stjited  in  Williams 
V.  Island  City  Milling  Co.  See,  also,  the  lu- 
mlDOus  opinion  in  Standard  Supply  Co.  v. 
Carter.  81  S.  G.  181,  62  8.  E.  150,  19  L.  B.  A. 
(N.  S.)  155.  While  the  past  success  of  the 
trap  Is  not  controlling,  It  is  nevertheless  one 
of  the  factors  which  may  be  taken  into  con- 
sideration, not  as  the  measure  of  damages, 
but  to  aid  the  Jury  In  estimating  damages. 
Post  V.  Munn,  4  N.  J.  Law,  61,  63,  7  Am. 
Dec.  570;  Wood  Transfer  Co.  v.  Shelton,  180 
Ind.  273,  101  N.  E.  718.  See,  also,  Jacobs  v. 
Cromwell,  216  Mass.  182,  103  N.  E.  383. 

That  there  was  a  good  run  of  fish  during 
the  two  weeks  is  evldaiced,  the  plaintiff  says, 
by  the  fact  that  the  weather  coodltions  were 
good,  by  the  slgnlflcant  circumstance  that 
other  traps  In  the'same  locality,  but  less  fa- 
vorably situated  than  the  Anderson  trap, 
caught  each  day  "up  to  a  couple  of  tons  a 
day,"  and  by  the  important  fact  that,  when 
the  Anderson  trap  was  repaired.  It  caught 
each  day  from  1,600  to  1,700  pouuds  of  fish. 
Does  not  this  evidence  of  the  catches  uiade 
during  the  two  weeks,  as  well  as  the  catches 
made  immediately  afterwards,  sej^ve  to  make 


more  certain  any  iatexmae  of  usable  value 
that  may  be  drawn  from  prior  reanltsT  Ob- 
viously the  testimony  about  the  run  imd 
catch  of  flah  during  the  two  we^  whoi  the 
trap  was  out  of  repair  and  the  catches  made 
by  the  Anderson  trap  when  again  put  ta  re- 
pair constituted  data  which  woiUd  be  very 
helpful  In  fixing  the  usable  value  of  the  trap 
for  those  two  we^&  The  fishing  eeason  is 
of  comparatively  short  duration,  and  oense' 
Quently  the  usable  value  of  the  tr^  might 
he  n^Iiglble  at  one  time  of  the  year  and  con- 
sideraUe  at  another.  In  brief,  the  evidence 
under  discussion  was  competent,  not  for  the 
'purpose  of  measuring  the  compensation  to  be 
paid  to  the  plaintiff,  but  for  the  purpose  of 
aiding  the  Jury  In  estimating  the  usable  or 
rental  value  of  the  trap. 

There  are  other  exceptions  presented  hy 
the  record,  but,  sipce  the  questions  arising 
out  of  them  are  not  likely  to  recur  upon  a 
retrial,  we  deem  further  discussion  unneces- 
sary. 

The  Judgment  is  reversed,  and  the  cause  is 
Tonanded  for  a  new  triaL 

McBBIDE.  G.  J.,  and  BUBNETI  and 
BENSON,  3 J.,  concur. 


KILUNGSWORTH  et  ah  t.  CITY  OP  POBT- 
LANO  St  aL 

(Supreme  Court  of  Oregon.    SepL  23,  1919.) 

1.  MuinoiFAL  OoaPORATioirs  «a»Cil2(3)  — 
QuEsnoNS  or  Law  anu  Fact  Not  Bivxxw- 
ABU  on  Wbit  ov  Review. 

In  writ  of  review  proceeding  to  set  aalde 
street  Improvement  proceedings  and  assessment 
of  the  expense  thereof,  the  court  will  not  con- 
sider question  whether  the  street  improved  was 
a  part  of  a  bridge  approach;  such  question 
being  a  question  of  fact,  or  mixed  law  and  fact, 
not  reviewable  under  writ  of  review. 

2.  MuniOIFAI.  COBPO&ATIONS  «=»512^)— ClTT 
OOUNOXL'a  DBTBBHIHATlOir  AS  TO  BEHBTITS 
TSOK  IKFBOVBUEBT  O0NCX.USIVX. 

In  writ  of  review  proceedings  to  set  aiUe 
street  improvement  proceedings,  court  wOI  not 
review  question  of  whether  property  assessed 
was  actually  beneSted.  or  whether  apportion- 
ment of  cost  made  hj  assessment  was  just  or 
fair;  the  city  eonocil'a  determhiation  as  to 
benefits  being  conclusive. 

3.  Municipal  CoapoBAiroNS  «5=>413(1)— Via- 
duct UAT  BB  COSSTBUCTSD  AS  PABT  OF 
Stbicgt  Ivpboveueitt. 

Amended  Portland  City  Charter  1918, 1 190, 
siibda.  1-4,  providing  In  subdiviaion  4,  that 
council  "shaU"  levy  tax  for  construction  of 
bridge  to  coBt  more  than  $15,000,  does  not  pre- 
clude council  from  providing  for  constructitm 
of  viaduct,  as  part  of  street,  at  cwst  of  mora 
than  $15,000,  by  assessment  under  old  charter 
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gectioiM  378  and  374,  incorporated  into  amend- 
ed diarter  by  section  284  of  amended  charter. 

4.  Statutes  ^slSS— Ikfuxd  Bepxu.  Nov 
Fatdbed. 
Implied  repeal!  an  not  farwed. 

In  Banc 

Appeal  from  Circuit  Ciourt,  Mnltnomah 
County;  J.  P.  Kavanavgh,  Judge. 

Proceeding  for  writ  of  review  by  W.  M. 
Eilllngsworth  and  others  against  the  City  of 
Portland  and  another,  to  review  certain  pro- 
ceedings of  the  City  of  Portland.  Judgmrat 
upholding  validity  of  proceedings,  and  plain* 
tifTs  appeal.  Affirmed. 

The  pozpose  of  this  proceeding  Is  to  set 
aslO^  by  writ  aC  review,  certain  ivoceedlngs 
of  the  vity  of  Portland,  whereby  the  fdty  au- 
thorized and  entered  npon  the  Improremoit 
of  Union  avenue,  In  said  dty,  frdm  the 
Boatli  line  of  Bryant  street  to  the  south  Une 
of  Columbia  Slough  road,  and  assessed  the 
cost  of  the  same  to  the  property  in  the 
Tidnlty  of  said  street  and  8UH>osed  to  be 
benedted  thereby.  A  very,  targe  part  of  the 
improvement  consists  in  the  building  of  a 
viaduct  over  the  railroad  track  of  the  Ore- 
gon-Washington Railroad  &  Navigation  Com- 
pany, where  said  track  Intersects  said  Union 
ayenue. 

It  is  claimed  by  the  plaintiffs  and  petition* 
ers  for  the  writ  of  review  that  the  improve- 
ment is  for  tite  benefit  of  the  general  pnbllc, 
and  'tt  small,  if  any,  benefit  to  the  abutting 
owners;  that  the  assessments  .are  out  of 
proportion  to  the  beoefits  conferred  upon  the 
differrait  pieces  of  property ;  and  that  a  part 
of  the  property  aesessed  Is  not  braieflted  at 
all,  but  rather  damaged  by  the  Improvements. 
It  is  also  claimed  that  the  street  In  question 
is  an  approach  to  the  Interstate  bridge  across 
tbe  Columbia  river,  which  forms  a  link  in  the 
Padflc  Highway,  and  that  ther^bre  the  Im- 
provement shonld  be  considered  as  a  part  of 
laid  bridge. 

Further,  it  Is  claimed  that  by  reason  of  an 
amendment  to  the  dty  charter,  providing 
tbat  the  city  shall  levy  taxes  not  to  ex- 
ceed one-half  mill  on  each  d<dlar,  to  provide 
for  the  construction  of  bridges  and  the  filling 
of  streets  across  gulcbes  and  ravines,  the 
power,  whldi  it  Is  conceded  tbe  ct^  previous- 
ly had,  to  assess  the  costs  upon  the  property 
benefited.  Is  taken  away  and  destroyed,  and 
therefore,  as  a  matter  of  law,  the  dty  coun- 
cil was  without  any  Jurisdiction  to  make  this 
■sseasment,  and  the  proceedings  against  the 
property  of  the  petltlonuB  are  without  juris* 
diction  and  void. 

Halaritey,  Seabrook  A  Dibble  and  M.  A. 
Zollinger,  all  of  Portland,  tor  appellants. 

W.  P.  La  Bodie,  City  Atty.,  and  L.  B. 
Latonrette,  Deputy  City  Atty.,  both  of  Port- 
land, for  reeponduits. 
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BHNNEnrr,  J.  (after  stating  the  facts  as 
above).  [1]  It  seems  dear  that  in  this  re- 
view proceeding  we  cannot  inquire  Into  the 
question  of  whether  or  not  the  street  im- 
proved was  a  part  of  the  approach  to  the 
Columbia  river  bridge.  That  is  a  question 
of  fact,  «r  mixed  law  and  fact,  which  can- 
not he  tried  out  upon  a  writ  of  review.  In 
Smith  V.  Portland,  25  Or.  297,  801,  85  Pac. 
665,  666,  it  Is  said: 

"The  anthorities  •  •  •  foUy  aastaln  the 
position  tbat  tbe  writ  of  review  only  brings  np 
tbe  record  of  tbe  inferior  court,  and  that  the 
superior  court,  upon  review,  tries  the  cause  only 
by  the  record,  and  only  as  to  questions  of  juris- 
diction, and  as  to  error  in  proceeding.  It  will 
not  on  review  try  questions  of  fact." 

And  again: 

"If  courts  win  not  examine  tiie  evidence  when 
in  the  record,  they  certainly  will  not  examine 
it  when,  as  in  this  case,  it  is  no  part  thereof:" 

In  Elmore  Packing  Co.  v.  Tillamook 
County,  55  Or.  218,  223,  105  Pac  898,  900, 
It  is  said: 

"A  rcdtal  In  the  petition  of  Independent  facts 
cannot  aid  the  record  sought  to  be  reviewed.  It 
must  show  the  facta  presented  by  the  record 
from  wbldi  the  error  appears." 

And  In  IfcCabe-Dnprey  Tanning  do.  r. 
Eofbanks.  57  Or.  44,  40.  110  Pac  80S,  896,  It 

is  said: 

"The  writ  of  review  only  lies  to  review  the 
action  of  tbe  lower  cotfrt,  when  It  has  exceeded 
its  jurisdiction  or  has  exerdsed  Its  fonctlmis 

'Srroneooaly ;  that  is,  in  a  manner  not  author- 
ised by  law.  •  •  •  Error  of  the  court  in 
passing  upon  the  sufficiency  of  the  pleadings  is 
not  an  erroneous  exercise  of  jurisdiction.  Hven 
if  error  was  committed,  it  was  done  in  the  right- 
ful  exercise  of  jurisdiction,  and  is  not  review- 
able in  this  proceeding." 

In  this  case  It  does  not  aiivear  tbe 
record  brought  up  by  the  writ  that  the  street 
In  question,  or  the  part  of  the  street  Im- 
proved, waa  a  mere  approach  to  the  bridge 
in  any  lounedlate  soise.  Indeed,  it  seems  to 
be  conceded  that  it  was  two  miles  or  more 
away  from  the  bridge;  and,  as  far  as  tbe 
record  broni^t  up  l»ere  by  the  dt7  council 
shows.  It  was  only  an  approadi  to  the 
bridge  In  tbe  same  eefue  Hiat  any  street  or 
highway  leading  to  the  bridge  would  be  an 
approadL  At  any  rate^  that  is  a  question  of 
fact,  whidi  we  cannot  inquire  into  In  this 
proceediSft  and  we  have  no  definite  and  cer- 
tain means  ot  arriving  at  Oie  truth  in  re- 
.gard  thereto. 

[2]  Neither  can  we.  In  this  proceeding,  In- 
quire as  to  whether  the  property  assessed 
was  actually  benefited,  or  as  to  wbetber  the 
apportionment  of  the  cost  made  by  the  as*' 
sessment  was  just  or  flilr.  In  King  v.  City 
of  Portland,  38  Or.  402,  429,  63  Pac.  2,  9 
(56  L.  R.  A.  812),  whldi  Is  a  leading  case  In 
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this  state  upoD  this  snbject,  and  In  which 
the  QoestlOD  was  carefully  and  diaboiaWly 
considered  by  l^r*  Justice  Wolvertoii,  it  la 
said: 

"But  we  are  Inclined  to  believe  that  the  bet- 
ter doctrine  deducible  from  adjudged  cases,  in- 
cluding tboBe  of  the  Supreme  Couit  of  the 
United  States,  is  that  the  assessment  will  be 
upheld  wherever  it  is  not  pstent  and  obrioas 
from  the  nature  and  location  of  the  property 
involved,  the  district  prescribed,  the  condition 
and  character  of  the  improvement,  the  cost  and 
relative  value  of  the  property  to  the  assessment, 
that  the  plan  or  method  adopted  has  resulted  In 
imposing  a  burden  in  substantial  excess  of  the 
•  benefits,  or  disproportionate  within  the  district 
as  between  ownen." 

In  Hughes  t.  Portiand,  63  Or.  370,  394,  100 
Pac.  942,  951,  It  Is  said  by  Mr.  Justice  B.  8. 
Bean,  dellTering  the  opfnloi  of  the  oonrt: 

"The  extent  to  whldi  the  property  is  heneflted 
and  the  proportionate  share  of  the  cost  of  the 
improvement  which  shall  be  charged  against  it 
is  left  to  the  judgment  of  the  council,  and,  when 
it  has  exercised  its  Judgment,  its  decision— in 
the  absence  of  fraud  or  demonstrable  mistake  of 
tact— is  condosive,  except  as  a  right  of  appeal 
may  be  i^tw  by  the  chartor." 

And  In  Wagtmor  t.  La  Grande,  89  Or.  19% 
202,  ITS  Pac.  SOS,  308,  it  la  said  by  Mr.  Jus- 
tice McCamant,  qnotbig  from  Page  ft  Jones 
<Ri  Taxatbm: 

"The  question  of  benefit  to  the  property  own- 
er is  not  a  judicial  question,  unless  the  court 
can  plainly  see  diat  no  benefit  can  exist,  and 
this  absence  of  benefit  is  so  clear  as  to  admit 
of  no  dispute  or  controversy  by  eviduoek**  ■ 

And  further: 

"Plaintiffs  contend  that  the  coundl  erred  in 
fixing  the  district  to  which  the  expense  should 
be  chargeable.  This  determination  to  a  legis- 
lative act,  which  the  court  cannot  review." 

Tbeae  authorities  seem  to  be  ctmclnalTe  In 
this  state,  and  they  are  In  line  with  the  gen- 
eral QUttaoritieB.  Oool^  on  Taxation,  vol.  2, 

p.  1180,  presents  the  matter  thus: 

"With  the  wisdom  or  unwisdom  of  special 
assessments,  when  ordered  in  cases  in  whidi 
they  are  admissible  at  all,  the  courts  have  no 
concern,  unless  there  is  plainl;  and  manifestly 
such  an  abuse  of  power  as  Calces  the  case  beyond 
the  just  limits  of  legislative  discretion." 

It  is  [}erfectly  plain  here  that  It  Is  not  ap- 
parent, and  this  court  is  in  do  position  to 
say,  that  the  property  In  question  was  not 
benefited  by  this  Improvement,  or  to  pass  In- 
telligently upon  whether  the  improvement 
was  a  benefit  or  not,  or,  if  so,  to  what  ex- 
tent. Therefore,  if  the  city  council  had  au- 
thority to  act  In  this  matter  at  all,  and  to 
make  an  assessment  of  this  kind  thereon, 
then  Its  action  Is  beyond  the  power  ot  this 
court  to  review  in  this  proceeding. 

The  most  serious  and  difficult  question  in 
the  case  arises  on  the  construction  of  the 
provisions  of  the  amended  charter  authoriz- 


ing and  enjoining  the  levy  of  a  general  tax 
to  make  improvementa  of  the  class  to  which 
Yladncts,  like  the  one  forming  part  of  this 
Improvement,  belongs.  In  deciding  this  ques- 
tion it  will  be  necessary  to  trace  somewhat 
the  history  of  the  authority  for  street  im- 
provements In  the  city  of  Portland. 

In  1903  (Sp.  Law»  190S,  c.  1.  art  4)  the 
state  Legislature  granted  to  the  dty  of  Port- 
land a  charter  among  tlie  provisloDS  ot 
which,  in  regard  to  local  improvementB,  woe 
the  following: 

"Sec.  878.  Tlie  terms  Improve'  and  'Improve- 
ment,* as  used  In  this  chapter  In  reference  to 
streets,  shall  be  construed  to  include  all  grad- 
ing or  regrading,  paving  or  repaving,  planking 
or  replanldng,  macadamizing  or  remacadamizing, 
graveling  or  regraveUng,  and  all  manner  of 
bridgework  and  roadway  improvement  or  re- 
pair, and  all  manner  of  onstrueting  ^ewalks, 
crosswalks,  gutters  and  curbs,  within  any  of  the 
streets  In  the  dty  of  Portland,  or  any  part  of 
any  such  street 

"Sea  374.  The  coondl,  whenever  it  may  deem 
it  expedient  is  hereby  authorized  and  empow- 
ered to  order  the  whtde  or  any  part  of  the 
streets  of  the  dty  to  be  improved,  to  determine 
the  character,  khidt  and  ntmt  of  audi  Improve- 
ment to  levy  and  collect  an  assessment  upon 
all  lots  and  parcels  of  land  specially  benefited 
by  sndi  improvements,  to  defray  the  whole  or 
any  portion  of  the  coat  and  expense  thereof 
and  to  determine  what  lands  are  specially  bene- 
fited by  sudi  improvement  and  tike  amonnt  to 
which  each  pared  or  tract  of  land  is  beneftted.** 

Section  284  of  the  amended  charter,  adopt- 
ed in  1013,  continues  the  sectioiu  of  the  old 
charter.  In  r^ard  to  pobllc  Improvonents, 
heretofore  quoted,  as  ordinances,  except  as 
the  same  may  be  inconsistent  with  other 
provlaims  of  the  new  charter,  that  section 
being  as  follows: 

"Sec.  284.  That  so  much  of  sections  332  to 
421,  both  indudve,  of  the  diarter  of  1003,  as 
is  not  incfmsistent  with  the  provisions  of  this 
diarter,  shall  remain  in  full  force  and  effect  as 
ordinances  only,  subject  to  repeal  and  amend- 
ment and  to  tiu  enactment  of  new  legldati<m 
by  the  councQ  in  the  manner  and  subject  to  the 
restrictions  in  this  section  provided  upon  the 
subject  of  improvements  of  whatever  nature  to 
be  paid  for  by  local  assessment  Such  sections 
shall  be  known  as  the  Local  Improvement  Code. 
No  repeal  ot  any  portion  thereof,  amendment 
thereto  nor  new  legislation  upon  the  subject 
shall  be  made  by  the  council  except  by  ordinance 
which  shall  be  published  in  full  and  in  Ita  Onal 
form  in  the  d^  offidal  newspaper  at  least 
thirty  days  before  its  final  passage.  Notice 
shall  be  given  in  the  dty  offidal  newspaper  and 
by  publishing  conspicuous  advertisements  in 
one  or  more  daily  paiiere  published  in  the  dty 
of  Portland,  having  a  drculation  of  not  less 
than  1,500,  not  less  than  five  times,  the  last  of 
such  notices  to  be  published  not  less  than  ten 
days  before  the  final  adoption  of  any  snch 
amendmoit  repeal  or  new  legislation.  TTpcm 
the  adoptitm  of  any  amendment  to  or  the  repeal 
of  any  part  of  such  Local  Improvement  Oode 
or  the  adoption  of  any  new  legislatl<m  upon  the 
subject  the  whole  Local  Improvonent  Code 
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abaB  be  printed  In  pamiAlet  foam  and  tlie  Audi- 
tor ihall  be  fimiahed  with  a  mfBetcnt  nmnlMr 
of  copies  thereof  for  distribation  to  all  peraoni 
inquiring  for  the  eaise.    The  couodl,  In  the 

exercise  of  its  geoeral  legislatiTe  powere,  mar 
proTide  in  its  discretion  for  the  performance  of 
an;  pablic  work  by  or  on  behalf  of  the  city 
and  for  the  method  of  pajment  thereof,  but  said 
Local  Improvement  Qode  most  xtrovide  for  the 
(iving  of  dot  less  than  ten  days*  notice  hr  pnb- 
licatlon,  or  by  mailing  to  persona  interested,  (a) 
of  the  fastenttoD  to  make  any  improTcment,  and 
A)  of  any  proposed  assessment  against  property 
owners  for  the  game,  and  the  right  shall  be  pre- 
served to  the  owners  of  sixty  per  centum  In  ex- 
tent of  the  property  affected  by  any  assessment 
for  a  local  improrement,  except  for  street  open- 
ing or  sewers,  to  defeat  the  same  by  remon- 
strance." 

Sactkm  <tf  the  new  «luuter  !■  as  fol- 
lowi: 

"The  eoancn,  on  or  before  the  Slat  day  of 
December  in  eadi  year  shall  levy  npon  all  proi>- 
erty  not  exempt  from  taxation,  taxes  to  provide 
for  the  payment  of  expenses  fM[  t£e  dty  for  the 
eniuing  year  as  follows: 

"1.  A  tax  not  to  exceed  8  mills  on  each  dollar 
raluation  to  provide  for  the  payment  of  the 
Keneral  expenses  ot  the  dty,  indading  mainte- 
nince  and  repair  of  sewers  and  paved  streets, 
except  as  hereinafter  In  this  section  provided, 
wUdi  shall  be  credited  to  the  general  fnnd. 

"2.  A  tax  sufficient  to  meet  the  interest  on  the 
bonded  indebtedness  of  the  city,  to  be  credited 
to  the  bonded  indebtedness  interest  fund. 

"3.  A  tax  of  not  leas  than  four-tenttis  of  one 
mfll  on  each  dollar  valuation  for  the  pnrchaset 
payment  or  redemption  of  the  bonded  indebted- 
nna  of  the  dty,  to  be  credited  to  the  sinking 
fund. 

"4.  A  tax  not  to  exceed  one-half  mill  on  each 
dollar  valuation  to  provide  for  the  construction 
of  bridges  elsewhere  than  across  the  Willamette 
river,  the  filling  of  streets  across  gulches  and 
ravines,  tlie  estimated  cost  of  bridges  not  to  be 
less  than  915,000  and  the  flUs  $20,000 ;  and  the 
eonstmetlon  of  overhead  or  nndei^round  cross- 
ings across  railroad  trades ;  provided  that  this 
section  shall  not  release  any  company  or  corpo- 
ration having  a  franchise  or  otlierwise  liable, 
from  paying  its  full  share  of  the  cost  of  con- 
struction of  bridges,  fills  or  crossingB  as  provided 
by  the  torms  of  its  franchise  or  otlierwise  exiat- 
iat" 

It  Is  contended  by  the  plalntUh  and  pe- 
Utioiiers,  -tbat  eubdlviaion  4  oC  Qie  section 
Just  quoted  is  toconsistoit  wtCh  the  inroTl- 
rioDB  of  the  old  improrement  sections,  which 
authorised  the  assessment  of  abutting  prop- 
erty  for  bridge  work  a.nd  Tladucts,  where 
iDch  bridge  work  la  to  cost  in  excess  of  (IB,- 
000— In  other  words,  that  the  provision  that 
the  council  "shall"  levy  a  tax  not  to  exceed 
one-half  mill  to  provide  for  the  conatructloQ 
of  bridges,  the  estimated  cost  of  which  Is 
greater  than  $15,000,  is  mandatory,  not  only 
In  the  sense  that  It  enjoins  and  commands 
the  levy  of  a  tax  for  that  purpose,  but  also 
Id  the  sense  that  it  prohibits  the  building  of 
nidi  bridges  and  fills  in  any  other  way,  and 
tbat  it  impliedly  repealed  that  part  of  the 
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sectkois  carried  over  Into  the  new  improve- 
ment code  by  section  284,  which  authorized 
the  building  of  such  bridges'^  any  case  by 
assessment 

.[3]  We  cannot  approve  of  this  reasoning. 
The  effect  of  It  would  be  that  a  bridge 
whldi  cost  np  to  fl4,999  would  be  bnllt  en- 
tirely by  local  assessment,  whJile  a  bridge 
costing  $16,001,  or  more,  would  be  built  en- 
tirely by  general  tax  on  the  public,  without 
regard  to  the  fact  that  it  mi^t  be  of  Just 
as  great, local  benefit  as  the  smaller  bridge 
or  fill,  or  might  be  entirely  local  In  Its  purpose. 
Such  a  construction  would  be  obviously  un- 
just, and  ought  not  to  be  adopted,  unless  the 
language  Is  very  plain  and  compelling. 

It  is  plain  that  a  bridge  or  fill  costing 
more  than  $16,000,  or  $20,000,  might  be  al- 
most ratlrely  local  in  its  purposes;  as,  for 
instance,  -where  it  was  not  pert  of  any  general 
line  of  traffic,  but  furnished  the  only  means 
of  communication  from  Its  own  locality  to 
the  general  city  streets.  In  such  case  there 
would  be  no  public  benefit,  exc^t  that  of  fur- 
nishing access  to  the  particular  locality,  and 
this  measure  of  public  benefit  exists,  and 
must  necessarily  exist.  In  all  local  improve- 
ments. Again,  the  general  public  may  al- 
ready have  a  direct  means  of  trsTel,  general- 
ly paralleling  the  line  of  the  proposed  im- 
provement, and  the  benefit  of  the  improve- 
ment may  be  wholly  or  dilefly  to  give  the 
abutting  prc^>er(y  access  to  these  general 
lines  of  travel  at  both  ends  of  the  Improve- 
ment. In  elth«  of  Uiese  cases  It  would  be 
plain^  Just  that  a  part  or  all  of  the  e^poiae 
of  the  improvemoit.  Including  the  fills  and 
bridges,  should  be  assessed  npon  the  abut- 
ting owner. 

We  think  Uie  loovlslQnB  of  sections  S73 
and  874  of  the  old  diarter,  carried  into  the 
new  by  section  281,  and  the  provisions  tit 
section  190  of  Uie  new  charter,  miut  be  con- 
strued together,  and  that  under  their  terms 
the  city  council  still  has  power  and  It  Is  in 
its  discretion,  and  It  may  at  its  ivtlon  (sub- 
ject to  the  llmitatlonB  of  the  charter)  pay 
for  snch  bridges  wholly  or  partly  by  assess- 
ment (if  60  per  cent  of  the  property  owners 
do  not  remonstrate),  or.  If  it  has  fimds  for 
such  improvement,  out  of  the  half-mill  tax 
provided  by  section  190.  In  other  words, 
the  provisions  of  subdivision  4,  S  190,  while 
perhaps  mandatory  as  to  the  levying  of  a 
tax,  is  not  mandatory,  but  permissive,  as  to 
what  bridges,  or  what  proportion  of  the  cost 
of  snch  bridges,  shall  come  from  that  fund. 

This  conclusion  seems  8tr«igthened  by  the 
latter  dauses  of  section  284  of  the  new  char- 
ter, whldi,  as  we  have  seen,  provides: 

"The  coancil  In  the  exercise  of  Its  general 
legislative  power,  may  provide,  in  Its  discretion 
for  the  performance  of  any  pubUc  work  by  or 
on  behalf  of  the  city  and  for  the  method  of  pay- 
ment thereof,  •  »  *  and  the  right  shall  he 
preserved  to  the  owners  of  60  per  centum  In 
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teat  of  property  affected  hj  any  kMeasment  for 
a  local  improremant,  to  dc^t  the  aame  by,  re- 
monBtranee." 

[4]  Implied  repeals  are  not  favored,  and  It 
must  be  aupposed  that  the  charter  intended 
to  preserve  the  provisions  of  sections  3T3 
and  874,  except  where  the  same  are  plainly 
and  clearly  repugnant  to  some  other  provi- 
sions of  the  charter.  We  think,  In  this  case, 
they  are  not  at  all  repugnant  In  Hoch- 
feld  V.  Portland,  72  Or.  190,  190,  142  Pac. 
824,  the  court  had  under  consideration  the 
provislou  in  the  old  charter,  authorizing  the 
dty  to  levy  a  two-mill  tax  on  the  property 
of  the  city,  to  provide  a  fand  for  the  con- 
stmctlon  of  bridges  In  the  dty,  which  shonld 
not  cost  less  than  |1S,000.  Mr.  JnsUce  Buz^ 
nett,  d^vering  fba  oidnlan  of  the  conrt, 
says: 

"This  does  not  restrict  tlie  cotmdl  to  any 
particnlar  manner  of  improving  a  street.  Tbe 
clause  mentioned  is  permisdve^  and  not  man* 
datory." 

We  think  there  has  been  no  diai^  In  tbe 
diartra  Whicb  afCecta  the  power  of  the  coun- 
cil In  regard  to  tbe  manner  of  building 
bridges  or  making  improvements,  or  takes 
away  the  tight  to  build  by  aaseesment,  even 
if  the  levying  at  a  tax  to  provide  a  fond 
for  that  purpose  should  be  construed  as  man- 
datory. It  still  leaves  the  council  the  discre- 
tion to  build  out  of  that  fund,  or  In  tbe  other 
ways  provided  by  the  diarter.  If  that  fund 
should  be  inauffldent,  or  if  the  circumstances 
are  Bicb  as  to  make  it  Just  to  build  as  a 
local  improvement. 

This  construction  seems  to  be  in  line  with 
the  authorities  generally  In  similar  cases.  In 
Planting  Oo.  v.  Tax  Collector,  39  La.  Ann. 
455,  458,  1  South.  873,  87fi,  there  was  a  levee 
district  whidi  originally  had  povret  to  make 
assessmraits  agai^t  the  property  benefited  to 
build  leveea.  A  provision  of  the  Oxistltatlon 
of  that  state  was  that  th^~ 

"General  AsBembly  may  divide  the  state  into 
levee  districts.  •  •  •  To  that  effect  it  may 
levy  a  tax  not  to  exceed  five  mills  on  the  tax- 
able property,  aitoated  within  the  boundaries 
of  said  district  subject  to  overflow." 

It  was  claimed  that  this  jvovlslon  was — 

"a  provision  of  the  means  for  tbe  exercise  of 
the  prior  power  granted*  whidi  Is  restrictive 
and  impH^Iy  prohibitive  of  a  resort  to  any 
other  means." 

But  the  court  refused  to  accept  this  theory, 
saying: 


"It  is  obvious  that  tbe  object  of  the  last 
danse  *  •  *  was  not  to  e»]ade  the  powv 
of  local  assessment,  but  simply  to  confer  the 
power  of  taxation." 

In  Copeland  v.  Springfield,  X66  Uasa.  498; 
44  N.  E.  605.  there  was  a  diarter  of  Oie  dty 
providing  that  the  oitlre  expaise  oC  emstnic- 
Ing  sidewalks  should  bet  assessed. iQion  the 
abutting  owners.  Aftorwards  a  gmeral  law 
was  passed,  applicable  to  all  dties,  provid- 
ing that  sudi  dties  "may  construct  walks  in 
any  streets  *  •  •  and  may  assess  upon 
abutters  not  more  than  one*balf  of  the  ex- 
p^8&"  The  dty  was  proceeding  under  the 
old  law  and  aasessing  the  entire  cost  to  the 
abutting  owners.  It  was  claimed  the  later 
act  repealed  the  old  law  by  Implication,  aod 
tliat  the  assessment  was  invalid.  The  court 
held  there  was  not  sndi  a  repeal,  but  that 
both  laws  stood,  and  gave  the  dty  a  diotce 
of  remedies. 

In  Borough  of  Greensburg  v.  Toung.  S3  Pa. 
282,  the  act  in  question  provided  that  the 
dty  might  provide  for  "Improving  the  streets 
and  alleys"  and  "also  to  assess,  levy  and  col- 
lect a  tax  for  such  purposes."  It  was  claim- 
ed that  this  language  excluded  any  power  to 
levy  local  assessments  for  sudi  purposes,  but 
the  court  h^d  otherwise. 

In  volume  1,  Page  and  Jones  on  Aaeess- 
ments,  8  228,  it  is  said: 

"Accordingly,  of  two  constructions,  one  of 
which  will  cause  inconsistencies  between  parts 
of  statutes  In  pari  materia,  and  the  other  of 
which  will  reconcile  the  statutes  and  prevent 
inconsistendes,  the  latter  will  prevail.  Repeals 
by  imidication  are  not  favored.  Hence,  it  by 
one  constroetiao  two  statntM  passed  at  di£Eer- 
ent  times  may  be  construed  tocether,  so  as  to 
give  full  force  and  effect  to  eadi,  and  by  an- 
other  constraction  they  are  inconsistent,  so  that 
the  later  statute  will  operate  as  an  implied  re- 
peal of  tbe  prior  statute,  die  fbnner  construc- 
tion will  be  preferred." 

And  again  in  section  287  of  tbe  same  work 

It  is  said: 

"Since  it  Is  within  the  power  of  the  Legisla- 
ture to  confer  upon  a  pnblie  eorporati<m  both 
the  power  to  levy  a  general  tax  and  tbe  power 
to  levy  a  local  assessment,  with  discretion  to 
determine  In  whidi  method  It  wOl  pay  for  the 
Improvement  in  question,  a  grant  of  imwer  by 
the  Legislature.to  a  public  corporation,  autfaf>r- 
izing  it  to  levy  a  general  tax  to  pay  for  a  cer- 
tain kind  of  public  improvement,  does  not  abro- 
gate another  grant  of  power  autborMng  auch 
corporation  to  levy  spedal  asseuments  to  defray 
the  expense  of  sudi  Improvements." 

Judgment  ot  the  lower  court  Is  alCrmed. 
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1.  PuiADINa  «=3l06<2)— IDBHTITT  OF  CAUS- 
ES Not  Ebtablzshed  bt  Plea  that  Otheb 
Action  was  fob  Saux  Ahovnt. 

Id^tity  of  causes  of  action  is  not  establbh- 
ed  bj  a  plea  of  other  action  pending,  stating 
tiiat  the  other  action  was  for  the  same  amotint. 

2.  Pleading  «=»8{9)— Plea  or  Identitt  or 
Pasties  aitd  Subject-Mattbb  or  Otheb 
AcnoH  A  CoNOLTJsion  or  Law. 

It  ia  no  more  than  a  eondtulon  of  law  for 
I  plea  of  other  action  pending  to  my  that  it  In- 
toItcs  the  same  parties  and  the  same  sobjeet* 
mattw. 

&  Plkadiho  «=»89)— Plea  ctat  Nzw  Tri- 
al WAS  Gear  TED  Arm  Time  AUiOwxo  bt 
Law  a  poRGLnuon  of  Law. 
Allegation  of  reply  to  plea  ctf  other  actkto 

pending,  tiiat  order  granting  new  trial  in  snch 

action  was  entered  after  the  time  allowed  by 

Ibv,  is  a  mere  oondnslon  of  law. 

4.  Abatbhent  and  Betival  ^>10 — Obaitt 
OF  New  Tbial  Atteb  Time  LuunD  Does 
Not  affbot  Judohbnt  or  Nonsuit. 
The  granting  of  new  trial  after  the  time 
Hmited  by  O.  L.  |  176,  as  amended  by  Act 
FeK  18,  1911  (Laws  1911,  p.  1S2),  providing 
that  the  motion  shall  be  determined  within  80 
days  from  the  entry  of  jadgment,  and  not  there- 
after, and  if  not  determined  within  that  time 
shall  be  condosiTely  taken  and  deemed  as  de- 
nied, does  not  affect  the  prior  judgment  of  non- 
Suit.  80  that  BQch  action  is  not  pending,  as  re- 
gards a  plea  of  abatem«it  to  a  subsegaent  ao- 
tion  tta  the  aame  eanse,  mafntainaUe  under 
section  184,  notwiUistandlng  the  nonsuit 

C  Uahteb    and    Servant     ^»289(S)  — 
Whether   Emplot^   was  at   Wobe  in 
Scope  or  Euplotuent  Question  fob  Jubt. 
Under  the  evidence,  in  action  for  death  of 
employ^,  fteld  that  it  was  a  qnestion  for  the 
jury  whether  he,  in  going  from  hie  place  as  an 
off-bearer  for  a  ripsaw  to  another  place  in  the 
same  room  to  put  on  a  belt,  was  within  the 
ceope  of  bis  employment 

6.  Negligence     «=»101  —  Contbibutobt 
Neoliokrce   Bxduces  Reootbbt  undeb 
Ehfiatbbs'  Loabiutt  Act. 
For  ma  employA  to  go  firom  his  place  am  an 
eff-beuer  tor  ft  ripsaw  to  another  place  in  the 
room  to  pat  on  a  belt,  in  doing  which  he  was 
killed,  was  at  most,  contrlbtitory  negligence, 
which  under  Employers*  Liability  Act,  SI  1,  4, 

6,  merely  reduces  recovery  for  his  death  from 
failure  of  the  employer  to  use  every  means  prac- 
ticable for  protecting  life  from  machinery. 

7.  Masteb  ahd  Servant  «s>270a4)  —  Sti- 
DENCB  OF  Want  of  Bulbs  in  Faotobt  Not 
Objectionable  fob  Bemoteness. 

It  waa  permissible,  in  an  action  for  death  of 
employ^  in  putting  on  a  belt,  to  show  that  eight 
months  before  thk  accident  there  were  no  rules 
or  regulations  in  ttt  factory  regarding  adjuat- 
mait  of  the  belt,  objection  of  remoteness  going 
lather  to  its  weight  tiian  its  competency. 
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8.  Uasisb  ahd  'Sebtart  <s9274C0— I>xbbk- 

OASO  of  WABBINO  BTIDBVOX  or  CORTBIB- 
UTOBt  NEGLIOBNCB. 

Ab  tending  to  show  contributory  negligence^ 
as  basis  for  reduction  of  damages  under  Em- 
ployers*  Liability  Act,  master  may  show  that 
when  deceased  started  to  put  on  belt  he  was 
warned,  by  the  man  in  charge  of  the  saw  at 
which  he  worked,  not  to  put  it  on,  but  to  leave 
it  alone. 

0.  Master  and  Sebtant  ®=»270(1)— Labob 
Gomuissioneb's     Gebtiticate  Etidencb 
That  Eicploteb  Complied  with  His  Duty 
Within  Faotort  Act. 
Defendant,  in  an  action  under  Employers* 
Liability  Act  for  death  of  a  servant  in  putting 
on  a  belt,  was  ^titled  to  have  admitted  the 
labor  commissioner's  certificate  for  the  year, 
that  the  factory  conformed  to  the  Factory  Act, 
L.  O.  L.  §  50¥)  et  seq.,  as  prima  fade  evidence 
of  performance  of  master's  duties  to  the  oxtent 
required  by  the  Factory  Act 

10.  Death  <^=»95^  —  Dahaobb  Bscotsba- 

BLS    undeb    SUFLOnSB*    LlABILITT  AOT 

Limited  to  Pbospeotive  Babninos. 
Becovery  for  death  under  Employer^  lia- 
bility Act,  S  4,  is  limited  to  the  net  amount 
whidi  decedent  wonld  probably  have  saved  from 
his  earnings  considering  bis  age,  health,  atnlity, 
habits  of  industry,  and  mental  and  pbysical 
skill,  so  far  as  affecting  his  capacity  for  earn- 
ing or  rendering  swices  or  accumulating. 

11.  Evidence  ^157(6)— Buleb  of  ISmploy- 
eb  Not  Pbinted  mat  be  Shown  bt  Parol. 

Any  one  knowing  the  rules  regnlating  em- 
ployment and  duties  of  operatives  in  a  factory 
may  testis  theret<^  they  not  being  written  or 
printed,  and  the  law  not  reqniviug  that  they 
shonld  be. 


Appeal  from  Circuit  Court,  Multnomah 
County ;  Bobert  O.  Morrow,  Judge. 

Action  by  Katherine  Kunts  against  the 
Emerson  Hardwood  Company.  Judgmoit 
for  plaintiff,  and  defendant  appeals.  Be> 
versed,  and  remanded  for  new  trial. 

The  plaintiff  Is  the  widow  of  George 
Kuntz,  who  was  employed  by  the  defmdant 
as  an  oCF-bearer  for  a  ripsaw  In  its  foctor^. 
This  madiine  was  situated  in  what  Is  deelg- 
nated  in  the  pleadings  as  the  dlmoislon 
room.  In  a  ronn  above  was  another  saw 
known  as  the  trimmer  saw.  Thla  lattCT 
machine  was  operated  by  means  of  a  belt 
running  from  a  small  pnll^  on  it  down  to 
a  large  pulley  about  82  InchsB  in  diameter 
by  10  inches  face,  mounted  on  a  line  shaft 
about  42  Inches  above  the  flow  In  the  dl^ 
mensioa  room.  This  pulley  was  situated 
about  10  feet  from  where  the  decedmt  stood 
in  dicing  bis  wortc  for  whicli  the  pleading 
admit  he  waa  employed.  It  Is  alleged,  in 
substance,  in  the  complaint,  that  the  shaft- 
ing for  pulleys  Involved  was  out  of  allgi»- 
ment,  by  reason  of  which  the  belt  came  oB 
the  pulley  ]^%Quently;  that  Qiere  was  no 
guard  over  the  pulley  nor  belt-shifting  de> 
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Tlce;  tbat  tba  deCendant  ^aA  failed  to  pro- 
vide any  rales  tea  tbtt  conduct  of  the  work, 
or  any  system  of  Blguals  wbereby  fb»  trim- 
mer saw  operator  could  notify  tbe  envlueer' 
In  charge  of  the  moUre  poww  ot  the  mill 
to  slow  down  the  machinery  while  the  belt 
was  being  replaced ;  that  the  defendant  was 
careless  In  falling  to  warn  the  decedent 
about  tbe  danger  incident  to  the  work  of 
putting  on  the  belt;  and  generally,  that  the 
defendant  failed  to  nse  every  device,  care, 
and  precaution  which  was  practicable  to  be 
used  for  tbe  protection  of  the  Ufe  and  limb 
of  Its  employes.  It  ts  said  also  In  the  com- 
plaint that  It  was  customary  for  the  trimmer 
operator  on  the  floor  above,  whenever  the 
belt  came  off  the  pulley,  to  direct  the  de- 
cedent to  replace  It,  all  of  which  was  known' 
to,  and  acquiesced  in  by,  the  defendant ;  that 
on  June  19,  1917,  while  the  decedent  was 
working  aa  such  off-bearer,  the  belt  came 
off,  and  the  trimmer  operator  called  down 
to  him  to  put  It  on  again,  in  pursuance  of 
which  he  attempted  to  do  so,  and,  without 
having  means  for  the  purpose,  took  a  stick 
with  which  he  attempted  to  adjust  it,  but 
by  reason  of  the  great  speed  with  which  the 
pulley  was  Fanning,  and  because  it  was  not 
guarded,  and  there  was  no  belt-shifting  de- 
vice, the  stick  w.Ba  caught  by  the  pulley  and 
hurled  wltb  great  force  against  his  cheat, 
resulting  almost  Imnudlately  in  bis  death. 

It  Is  charged  that  tbe  defendant  had  elect- 
ed not  to  conform  to  the  legislation  known 
as  the  Wotkmen's  Oompensatlon  Act  (Laws 
1018,  p.  189  or  to  avail  Itself  of  the  benefits 
therennd».  After  alleging  the  expectancy  of 
the  decedent  and  his  earning  capacity,  the 
complaint  concliides  with  an  allegattoa  of 
the  damages  suffered  by  the  plaintiff. 

The  answer  admits  the  capacity  In  which 
the  decedent  was  employed,  and  that  he  died 
as  the  result  of  injuries  received  while  so 
employed.  After  further  admitting  that  the 
defendant  had  elected  not  to  conform  to  the 
Workmen's  Comp^sation  Law,  the  other 
auctions  of  the  complaint  are  denied.  Af- 
firmatively the  answer  imputes  the  injuries 
and  the  death  of  Euntz  solely  to  his  own 
carelessness  and  negligence,  in  that  he  vio- 
lated the  rules  of  the  defendant  by  leaving 
his  place  of  work,  and  going  beyond  the  con- 
tract and  scope  of  bis  employment  for  the 
purpose  of  replacing  the  belt,  for  wliich  lat- 
ter service  be  was  not  hired  or  employed. 
Further,  Ms  death  is  imputed  to  his  con- 
tributory negligence,  and  it  Is  allied,  too, 
that  bis  demise  was,  so  far  as  the  defend- 
ant is  concerned,  wholly  acddwitnl,  unavoid- 
able, unforeseen,  and  not  preventable  by  tbe 
exercise  of  the  lawful  decree  of  cara 

It  is  further  stoted: 

"^at  prior  to  the  commencement  of  the 
above  action  the  plaintiff  commenced  an  action 
in  the  above^tltled  court  against  this  defend- 


ant praying  for  the  atme  amodnt  dalmed  in 

this  action.** 

Under  this  bead  the  answer  goes  on  to  say 
tbat  in  the  preceding  action  a  judgment  of 
nonsuit  was  granted  against  the  plaintiff  and 
In  favor  of  the  defendant,  whereupon  the 
plaintiff  filed  a  motion  for  a  new  trial, 
which  was  allowed  February  19,  3  918,  and 
the  defendant  api>ealed  to  the  Supreme 
Court  of  this  state,  which  appeal  is  atlll 
pending.  Finally,  in  this  defend  It  is  said: 

"That  said  action  involves  the  same  parties 
and  the  same  subject-matter,  and  until  the 
same  has  bem  abated  or  dismissed  or  otherwise 
disposed  of  this  action  is  not  maintainable  and 
constitutes  a  bar  to  ^  present  action." 

The  new  matter  at  tbe  answer  Is  traversed 
by  the  reply,  and  rejecting  the  plea  of  Us 
pendens  the  plaintiff,  finally  pl^ding,  al- 
leges: 

"The  truth  and  fact  to  be  titat  said  cause  was 
partly  tried ;  tbat  a  nonsuit  in  favor  (tf  defend- 
ant was  emmeoosly  granted  by  tiw  eonr^  coiir 
trary  to  the  law  governing  said  eanae;  that 
thereafter  said  nonsuit  was  set  aside,  bnt  that 
tbe  order  setting  the  same  aside  was  made  and 
entered  after  the  time  allowed  by  law ;  that 
from  said  order  the  defendant  appealed  to  the 
Supreme  Court ;  tbat  said  appeal  was  only  taken 
for  the  purpose  of  d^ay,  and  for  tbe  farther 
purpose  of  keeping  tbe  plaintiff  out  of  her  just 
rights,  and  not  for  tbe  purpose  ot  determining 
any  legal  rights  of  the  d^endant;  and  that 
said  appeal  Is  wholly  vtdd  by  reason  that  no 
appeal  lies  from  a  void  order ;  that  no  action  is 
now  pending  between  the  parties  to  Uiis  litlga* 
tion  except  this  action ;  that  tbe  former  ac- 
tion has  been  wholly  disposed  oC," 

The  drcnlt  court  denied  Oie  motion  ft>r 
nonsuit  at  the  dose  <tf  the  plalntflTs  case, 
and  the  trial  resulted  In  a  verdict  and  judg- 
ment in  favor  of  the  plalntlfl;  fmn  wMcb 
the  defendant  appeals.' 

F.  8.  Senn,  of  Portland  (Soin,  E^wall  & 
Becken,  of  Portland,  on  the  bri^,  for  ap- 
pellant 

Chester  A.  Sheppard,  of  Portland  (John  B. 
Owen,  of  Portland,  on  the  l»lef),  for  respond- 
ent. 

BURN  BIT,  J.  (after  stating  the  tocta  aa 
alwve).  [1-4]  In  respect  to  the  plea  of  lis 
pendens,  both  the  answer  and  the  reply  are 
affected  by  a  common  error,  tliat  of  pleading 
conclusions  of  law  rather  than  the  facts 
from  which  a  court  might  be  enabled  to 
reach  the  desired  deduction.  It  Is  not  suffi- 
cient in  tbe  answer  to  state  merely  that  tbe 
former  action  was  for  the  same  amount. 
The  identity  of  causes  of  action  Is  not  es- 
tablished by  equality  of  the  amounts  de- 
manded. Neither  Is  it  more  than  a  conclu- 
sion of  law  to  say  that  the  pendli^  action 
Involves  the  same  parties  and  the  same  sob- 
ject-matter.  The  issues  In  tbe  tosnaer  case 
should  be  recited  with  soffident  clarity  so 
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tbat  tbe  court  might  be  enabled  to  determine 
that  the  two  actlcms  were  identical.  In  the 
reiriy  It  la  not  enough  to' say  that  the  order 
graotlng  a  new  trial  was  entered  after  the 
time  allowed  by  law.  The  pleading  doea  not 
iDfurfQ  us  of  the  date  of  filing  the  motion 
for  a  new  trial  or  of  granting  the  same. 
Hence  we  are  nnable  to  discern  firom  the  rft- 
ply  whether  tbe  order  was  entered  out  of 
time  or  not,  The  plea  d  Ua  pendens,  there- 
fore, does  not  state  facts  soffldrat  to  em- 
stltute  a  defense,  and  U  Is  enough  to  say 
in  that  regard  that  It  can  avail  ttie  defienduit 
nothing  here.  At  the  argument,  however,  It 
was  conceded  tbat  the  order  allowing  the 
new  trial  was  made  81  days  after  the  motion 
was  filed.  Treating  of  socta  a  motion^  sec- 
tl<m  ITS,  L.  O.  L.,  as  amotded  by  the  act  of 
February  18,  1911  (Laws  1911,  p.  182),  pro- 
vides that: 

"The  motion  shall  be  heard  and  determined 
during  the  term,  unless  the  conrt  continue  the 
same  for  adTisement,  or  want  of  time  to  bear 
it,  but  said  motion  shall  be  heard  and  deter- 
mined by  the  court  within  sixty  days  from  the 
tine  of  the  entry  of  Judgment,  and  not  tbere- 
ifter,  and  if  not  so  heard  and  determined  within 
■aid  time,  the  said  motion  ahall  be  condurfTely 
taken  and  deemed  as  deided.'* 

This  statutory  disposition  of  snch  a  motion 
Is  ImperatlTe,  and  leares  no  room  for  any 
other  construction  than  that  the  former  ac- 
tion ended  In  a  Judgmoit  for  nonsuit,  whlc^i 
does  not  bar  another  action  toe  tbB  same 
causb   Ii.  O.  L.  184. 

[1]  The  princUMl  contention  of  the  de- 
f^idan^  as  stated  in  the  briefs,  is  tbat  as 
the  decedent,  having  left  his  regular  place 
of  work  as  off-bearer  while  undertaking  to 
put  cm  tba  belt,  waa  a  mere  Ttfluntew,  and 
was  acting  hejOaA  the  scope  of  his  employ- 
ment, a  nonsuit  was  proper  or  a  Erected 
verdict  should  have  been  granted.  TTnder 
the  Initiative  act  of  November  S,  1910.  known 
as  the  Empl(gwl^  liability  Act  (Laws  1011, 
p.  18),  all  owners,  contractors,  sabcontrac- 
tors,  corporations,  or  individuals  whatso- 
erer  engi^ed  in  the  operation  of  any  ma- 
tMnery  are  dialed  wtdi  the  duty  of  i«o- 
tectlng  the  same  and  covering  It  secnr^  to 
the  fullest  extent  that  tbe  proper  (^>eratl<m 
fliereof  permits,  and  tiie  act  requires  that 
all  machinery  other  than  that  operated  by 
band  power,  whenever  necessary  for  the 
.^fet7  of  employes  in  or  about  the  same  or 
for  the  safety  of  the  general  public,  shall  be 
provided  with  a  Hystem  of  communication  by 
means  of  signals,  so  that  at  all'  times  there 
may  be  communication  between  the  em- 
ployes and  the  aperatoKB  ot  the  motive  pow 
er.  The  first  section  of  the  act  doses  with 
this  provlslcm: 

"And  generally,  all  owners,  contractors  or 
■nbcontractoa  and  other  persons  having  charge 
of;  or  reqwnsible  for,  any  work  inv^ving  a 


risk  or  danger  to  the  employes  or  the  pabUc. 
shall  use  every  device,  care  and  precaution 
which  it  1>  practicable  to  oae  for  the  protection 
and  safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  tiie  effldency  of  the 
structure,  madilne  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional  coat 
of  suitable  material  or  safety  appliance  and  de- 
vices." 

Section  4  of  the  act,  as  tt  stood  when  the 
occurrences  narrated  In  the  pleadings  hap- 
pened reads  thus: 

"If  dtere  shall  be  any  loss  of  life  by  reason  of 
^e  neglects  or  failures  or  violations  of  the  pro- 
visiona  of  this  act  by  any  owner,  contractor,  or 
subcontractor,  or  any  person  liable  under  the 
provisions  of  this  act,  widow  of  the  person 
so  killed,  his  lineal  heirs  or  adopted  children,  or 
the  husband,  mother,  or  fSther,  as  t^  ease  may 
be,  shall  have  a  rl^t  of  action  without  any  Um- 
it  as  to  the  amount  of  damages  which  may  be 
awarded.** 

Section  e  declares  that-^ 

"The  contributory  negligence  of  the  person 
injured  shall  not  be  a  defense,  but  may  be 
taken  into  account  by  the  Jury  in  fixing  the 
amount  of  the  damage.** 

It  was  In  6vldMu»  ftmt  wboi  Uw  belt  oame 
off  anybody  who  ham;)ened  to  be  there  pot  It 
on,  and  one  witness  said,  "I  guess  everybody 
around  tlie  mill  has  put  It  oil"  Apother  wit* 
ness  said  that  the  decedent  had  put  on  the 
belt  So  far  as  that  act  being  wUhIn  the 
scope  of  bis  employment  Is  concerned,  the 
case  is  governed  in  prindple  by  Beaver  v. 
Mason,  Ehrman  &  Co..  78  Or.  86.  143  Pac 
idOO,  7  N.  O.  G.  A.  876w  In  that  case  the  plain- 
tUTs  decedmt  was  a  boy  who  was  ^ployed  as 
a  messenger  In  and  about  a  seven-story  build- 
ing occupied  by  the  defendant  firm.  He  re- 
ceived his  fatal  Injuries  while  he  was  at- 
tempting to  operate  an  elevator.  There  was 
some  evidence  to  the  effect  that  he  had  been 
seen  by  other  employ^  running  the  elevator 
before  the  accident  There  was  other  testl- 
mony  on  behalf  of  the  defendant  that  those 
In  authority  over  blm  had  warned  him  not  to 
meddle  with  the  elevator  and  he  had  been 
told  to  keep  away  from  it  But  it  was  held 
that  the  court  could  not  declare  as  a  matter 
of  law  that  It  was  not  within  the  measure  <rf 
his  duties,  Mr.  Justice  Ramsey' saying: 

"Under  the  evidence  It  was  a  proper  question 
for  the  determination  of  the  Jury,  as  It  Is 
shown  tliat  he  did  operate  it  frequently,  and  the 
defendant's  officers  may  have  had  knowledge 
thereof  and  acqaieaced  therein.  Under  the  is- 
sues and  the  evidence,  it  was  for  the  jury,  and 
not  the  conrt,  to  determine  tbat  question.  We 
cannot  say  that  there  was  no  evidence  to  sup- 
port the  contention  that  tiiey  allowed  him  to 
operate  it* 

By  analc^,  the  same  principle  is  taught  In 
Wheeler  v.  Nehalem  Timber  C3o.,  79  Or.  B06, 
166  Pac.  1188.  Some  loggers  In  the  employ 
of  Oie  defendant  were  working  In  the  woods 
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dnrlns  aOA  weather.  Some  of  ttiem  had  built 
a  fire  In  a  decayed  stamp  for  the  purpose  of 
wannlDg  themselves.  No  mle  had  he&ti  es- 
tablished respecting  that  practice,  btit  the 
foreman  knew  of  It  and  did  not  forbid  It 
While  tbe  plaintiff  was  engaged  in  his  labor 
this  burning  stump  fell  upon  bim  and  injur- 
ed Wm.  The  holding  was  that  there  was 
enough  evidence  to  present  to  the  jury  the 
question  of  whether  or  not  the  kindling  of 
the  fire  promoted  the  employer's  business. 
See,  also,  Stool  v.  Southern  Pacific  Co.,  88 
Or.  350,  172  Pac.  101,  In  which  a  section  hand 
was  held  to  be  within  the  scope  of  his  employ- 
ment while  walking  on  the  track  a  few  min- 
utes before  the  time  to  be^  work,  and  pro- 
ceeding toward  the  place  where  he  was  at 
work  the  day  before,  and  where  be  expected 
to  continue  his  labors. 

[•]  It  is  not  necessary,  however,  to  rest 
the  decision  of  this  case  exclusively  on  the 
proposition  that  the  act  of  the  decedent  in 
going  from  his  place  as  an  off-bearer  for  the 
ripsaw  to  another  point  In  the  same  room  to 
put  on  the  belt  was  within  the  scope  of  his 
employment  The  Employers'  Liability  Act 
requires  that  the  owners  of  such  machinery 
shall  use  every  device,  care,  and  precaution 
whl<di  It  is  practicable  to  use  for  the  protec- 
tloa  and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  efficiency 
of  the  machtoft  That  du^  is  extended  not 
to  any  particular  life  or  Itanb,  but  generally, 
the  Umitatitm  being  the  necessity  for 
preserving  tiie  effldency  tit  the  machine.  It 
has  often  been  held  that  a  violation  of  a  atat* 
utory  duty  of  this  kind  Is  negllgenoe  per  se. 
The  eectlon  glvhig  a  cause  of  actltm  to  Qie 
widow  of  a  decedent  bases  that  r^t  upon 
the  general  fact  that — 

"If  tbere  shall  be  any  loss  of  life  by  reason 
of  the  neglects  or  failures  or  violations  of  the 
provisions  of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable. 
•  • 

It  is  not  the  life  of  any  particular  employ^, 
whether  careful  or  negligent,  which  is  to  be 
protected,  but  the  language  is  general  and 
comprehensive,  so  ttiat  If  there  shall  be  any 
loas  of  life  the  action  will  llew  Still,  further, 
it  la  said  tlmt  the  contributory  negligence  ot 
the-lndlvldual  injured  shall  not  be  a  defense, 
but  may  be  taken  into  account  by  a  Jury  in 
fixing  the  amount  of  damage.  The  most  that 
can  be  said  of  the  act  of  Ennts  In  leaving 
his  station  and  going  to  put  dh  the  belt  is 
that  It  was  negligence  on  hla  part,  and  this  is 
no  defense,  but  only  goes  to  lessen  the  amount 
of  recovery  for  the  acrfdent  Hie  defendant 
gave  evidence.  In  substance,  that  it  had  pro- 
vided a  mUlwrlght  whose  duty  it  was  to  do 
that  kind  of  work.  Let  us  suppose  that  the 
millwright  had  gone  to  put  the  belt  in  posi- 
ti<»i,  hud  operated  like  Kuntz  did,  and  had 
been  Injured  Uke  he  was.  A  cause  of  action 


would  bam  at  ones  arlaai  In  favor  of  tba 
millwright's  widow,  for  the  reason  that  tlu 
n^lect  of  the  def«idant  to  comply  with  the 
atetute^  If  proved,  was  n^Ugence  jier  se  and 
entered  into  the  injury  as  an  ingredient 
thereof.  The  difference  between  the  suppos- 
ed case  and  the  Instant  one  la  only  In  degree. 
In  each  case  all  that  is  l^t  to  the  defendant 
shown  to  be  guilty  of  a  violation  of  the  stat- 
ute fastening  upon  It  the  charge  of  negli- 
gence per  se  is  to  lessen  the  amount  of  recov- 
ery by  showing  negligence  of  the  decedent 
The  principle  is  the  same  In  both  cases. 

The  old  rule  was  that  an  employ^  assumeo 
the  ordinary  risks  of  his  employment,  and 
that  If  his  own  negllgoioe  contributed  to  Ids 
injury  the  law  would  not  apportion  the 
fault  but  would  deny  a  recovery.  The  obvi- 
ous purpose  of  the  Employers'  Liability  Law 
was  to  change  tbis  role  and  make  a  more 
equitable  adjustment  of  the  casualties  of 
hazardous  occupations.  In  order  to  escnpe 
liability  the  defendant  must  bewitbout  fault, 
and  the  fair  adjustment  of  responsibility,  if 
he  la  negligent,  Is  worked  oot  by  reducing 
the  amount  of  recovery  in  proportion  to  the 
negligence  of  the  injored  party.  The  greater 
bis  negligence  the  more  should  the  recovery 
be  reduced,  even  to  a  nominal  sum,  if  his  - 
fault  should  require  it;  but  that  la  &  ques- 
tion for  ttie  Jury  to  determine. 

[7,1]  Complaint  Is  made  that  tbe  court 
was  in  error  in  i^lowlng  a  witness  to  testify 
that  he  had  Inqiected  the  ftctory  of  Qie  de> 
fendant  In  November  preceding  the  occur- 
rence of  the  acfddent  in  June,  and  that  there 
were  no  rules  or  regulatlona  regarding  the  ad- 
Jnstment  of  the  belt  in  question.  The  objee- 
tion  was  that  It  was  not  part  of  the  res  geats 
and  too  remote.  It  was  indeed  not  part  ot 
the  res  gestie,  but  it  waa  permissible  to  prove 
that  there  were  no  rules  at  that  time,  and 
that  the  same  condition  continued  up  to  and 
including  the  time  of  the  acddent  The  ob- 
jection of  remoteness  goes  rather  to  the 
weight  of  the  testtmtHiy  than  to  its  competen- 
cy. The  trial  court  refused  an  ofFer  of  the 
defendant  to  show  that  at  the  time  Kuntz 
started  to  put  on  the  belt  he  was  warned  by 
the  man  In  charge  of  the  ripsaw,  with  whom 
he  worked,  not  to  put  on  the  belt  but  to 
leave  it  alone.  In  this  the  court  was  in  er- 
ror. At  least  it  was  competent  to  show  that 
he  went  there  in  spite  of  the  remonstrance  of 
his  f^ow  workmen,  as  it  would  Indicate  a 
leckleasness  or  want  of  care  <m  his  part  trad- 
ing to  support  the  charge  that  be  was  negli- 
gent, vrith  a  view  ftf  reducing  ttie  (Oaim  for 
damages. 

[I]  The  defendant  sought  to  have  admitted 
in  evtdoice  a  cearttficate  of  Inspeetioa  given 
It  by  the  state  labor  CMnmtssdioner,  In  force 
and  effect  for  one  year  after  November  9, 
1916,  to  the  effect  that  in  the  Judfpent  of  the 
commissioner  the  factory  where  the  accident 
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happened  conformed  to  what  1b  known  as  the 
factory  Act.  filed  In  Oie  office  of  tlie  seere- 
tary  of  state  February  25,  1907  (Laws  1907, 
p.  802).  That  act  requires  the  owner  or  Indl- 
Tidnal  operatlns  a  factory,  mill,  or  workshop 
where  matdilnery  Is  used  to  provide  and 
maintain  In  use  belt-shlfters  or  other  me- 
duiQlcal  contrivances  tor  the  purpose  of 
throwing  on  or  off  belts  or  pulleys  while  rnn- 
nlDg,  where  the  same  are  practicable  with 
due  regard  to  the  nature  and  purpose  of  said 
belts,  and  the  danger  to  employes  therefrom, 
and  further  requires  reasonable  safeguards 
for  gearing,  belting,  shafting,  couplings,  and 
machinery  of  otber  or  similar  descriptions 
which  it  is  practicable  to  guard,  and  with 
wYOtHi  the  employes  are  liable  to  come  in 
cmtact  while  in  the  performance  of  their  du- 
ties, t(^ther  with  other  precautions  lai^ly 
la  tlte  same  line  with  the  Employers'  la- 
bility Act  (In  O.  Ii.  0040).  It  IB  required  In 
section  6046,  Ii.  O.  L.,  that— 

"WfaoieTer  uptm  any  ezaminatloD  or  re-exami- 
natfon  of  any  factory,  ndll,  or  woricshop,  store 
or  building,  or  the  madiinery  or  appliances  thex^ 

In  to  whl(±  the  provisions  of  tbia  act  are  applica- 
Ue,  the  property  bo  examined  and  the  machin- 
ery and  appliances  therein  conform,  In  the 
judgment  of  die  said  labor  commiasioner,  to  the 
reqiiirementa  of  this  act,  ho  shall  thereupon  Is- 
sae  to  the  owner,  lesaee,  or  operator  of  such  fac- 
tory, mill  or  workshop,  ♦  •  •  a  certificate 
to  that  effect,  and  such  certificate  shall  be  prima 
fade  eridence  as  long  as  it  continues  in  force, 
of  comi^nce  on  the  part  of  the  persim,  firm, 
corporation,  or  aasodadon  to  whom  it  ia  issued, 
vitii  the  proviaions  of  this  act." 

As  indicated  by  Its  title,  the  factory  act  Is 
designed  to  provide  "for  the  protection  and 
health  of  employes  In  factories,  mills,  or 
workshops  where  madiinery  is  used.",  etc. 
In  the  title  to  the  Employers'  Llablll^  Act 
we  find  that  it  Is  to  provide  '^or  the  protec- 
tlrai  and.  safety  of  persons  engaged  •  •  • 
about  any  machinery  or  in  any  dangerous  oc- 
cnpetloii,''  etc  The  requirements  noted  are 
common  to  both  statutes.  "Things  equal  to 
the  same  thing  are  equal  to  each  other." 
Ccaiseiiuently,  If  the  certlflcate  mentioned  is 
inlma  tatSe  evideiice  tba^  for  Instancy  the 
mrner  of  a  plant  has  'provided  reasonable 
■afegnards  for  the  machinery  tlier^n  under 
Oie  factory  act,  fbe  same  document  is  prima 
fiide  evidence  of  compliance  with  the  same 
requirement  under  the  Employers*  Iiiablllty 
Iaw.  It  is  true  that  the  latter  enactment 
compels  the  use  of  every  practicable  safety 
device  "without  regard  to  additional  cost," 
bat  this  does  not  establish  any  more  stringent 
rale  than  that  Imposed  by  the  earlier  statute. 
The  limitation  stated  by  the  factory  act  is 
practicability  "with  due  regard  to  the  ordi- 
nary use  of  such  machinery  and  appliances 
and  the  dangers  to  employes  tberefrom." 
Cost  is  not  considered  as  an  element  In  the 
eanon  of  duty.  Its  essential  Ingredlrats  are 
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the  use,  not  coat,  of  the  madiinery,  togelhw 
with  the  safety  of  the  (Relatives.  The  fac- 
tory statute,  therefore,  prescribes  a  rule  of 
evidence  of  which  the  defmdant  was  entitled 
to  avail  Its^,  and  the  court  was  In  error  in 
refusing  to  receive  the  certificate.  Ramas- 
wamy  v.  Hammond  Lumber  Co.,  78  Or.  407, 
152:  Fac.  m 

[10]  Another  assignment  of  error  is  that 
the  court  was  wrmg  In  directing  the  Jury 
that  the  plaintiff  was  entitled  to  recover 
such  sum  of  money  as  would  wholly  compen- 
sate her  for  the  pecuniary  loss  eattesreA  bry 
her,  limited  only  by  the  amount  asked  tor  In 
the  Gomptelnt.  OHe  rule  establisbed  by  this 
court  In  UoCSaugber^  r.  Rogue  Biver  Elee- 
trie  Ca,  78  Or.  IBS,  140  Pac.  64, 144  Pac  569, 
is.  In  substance,  that  the  recovory  is  limited 
to  the  net  amount  which  the  decedent  would 
probably  have  saved  teem  his  earnings  by  his 
skiU  or  bodily  labor  In  bis  trade  or  calling, 
taking  Into  consideration  his  age,  health, 
atrillty,  iMMts  of  industry,  and  mental  and 
physical  skill,  so  far  as  Ou^  affect  bis  capac- 
ity for  earning  money  or  rendering  services 
io  others,  or  accumulating  property.  The  In- 
stmctlon  on  that  point  should  have  conform- 
ed substantially  to  the  rule  thus  estab- 
lished. 

[11]  The  court  was  right  In  refusing  to 
grant  a  nonsuit  or  to  direct  a  verdict  for  the 
defendant  and  In  Its  admission  of  the  evi- 
dence respecting  the  lack  of  rules  and  regu- 
lations a  few  months  before  the  occurrence 
of  the  accident.  Having  In  mind  the  new 
trial  to  be  awarded,  It  is  proper  to  say  that 
the  court  ought  tp  have  been  more  liberal  In 
admitting  evidence  about  the  rules  regulat- 
ing employment  and  duties  of  operatives  In 
the  defendant's  mill.  The  law  does  not  re- 
quire them  to  be  In  writing,  and  unless  they 
are  written  or  printed,  Involvli^  the  princi- 
ple that  the  document  Itself  Is  the  best  evi- 
dence of  Its  contents,  any  one  who  knows  the 
rules  may  testify  to  what  they  are.  There 
was  error  in  eidndlng  evidence  of  the  warn- 
ing ^ren  the  decedent  to  stay  away  from 
the  belt,  In  not  admitting  the  certlflcate  of 
the  state  labor  commissioner,  and  In  the 
court's  definition  of  the  measure  of  damages. 
The  judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial, 

HABBtS,  J.  (concurring  tv)eclally).  I  agree 
In  all  the  opinion  written  by  Mr.  Justice 
BCBNBTT,  except  that  portion  which  re- 
lates to  the  certificate  issued  by  the  labor 
commissioner.  I  do  not  concur  In  all  that  Is 
said  about  the  certificate,  although  I  do  as- 
sent, on  the  authority  of  Eamaswamy  v. 
Hammond  Lumber  Co.,  78  Or.  407.  426,  152 
Pac.  223,  to  the  condusloo  that  the  defend- 
ant was  entitled  to  Introduce  the  certlflcate 
as  evidence. 

Tha  Factory  IniH'OCtion  Act  was  adt^ted 
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hj  the  LegUlatnre  In  lOOT,  and  Is  coaiflea  In 
Bectiona  6040  to  0007*  L  O.  U,  SQdiiilT&  In 
1011  the  legal  Toten  of  tb»  state  azerdaed 
tile  pover  of  the  Inttlattve  and  oiacted  tbt 
EkDployen'  Liability  Act.  Chapter  8,  Laws 
1011.  The  Factory  InspectloD  Act  {trovldes 
for  the  Issaance  of  a  certificate  by  tbie  labor 
commisaioner,  and  this  certificate  is  by  that 
statute  declared  to  be  prima  facie  evidence  of 
compliance  with  the  provisions  of  the  act 
The  Employers'  Inability  Act  makes  no  pro- 
visions for  the  iasnance  of  a  certificate. 

The  Employers'  Liability  Act  is  wider  in 
Its  scope  and  more  exacting  In  its  require- 
ments  than  is  the  Factory  Inspection  Act; 
and  consequently  a  certificate  issued  by  the 
labor  commissioner  under  the  authority  of 
the  Factory  Inspection  Act  is  fflily  prima 
ftide  evidence  that  the  employer  has  gone  as 
far  in  the  p^ormance  of  his  duty  as  is  re- 
quired by  the  Factory  Inspection  Act  6 
Labatfs  Master  &  Servant  (2d.  Ed.)  6670. 
Whenever  and  wherever  the  Employers'  Lia- 
bility Act  adds  to  the  duty  placed  upon  the 
employer  by  the  Factory  Inspection  Act  the 
certificate  Is  no  evidence  at  all  that  the  em- 
ployer has  performed  such  added  duty.  The 
certificate  is  prima  fade  evidence  of  perform- 
ance to  the  extent  and  only  to  the  extent, 
that  flie  E^ctory  Inspection  Act  reanttes  per- 
formance. 

BEAN  and  JOH^,  JJ.,  concnr. 


HURST  V.  LABSOM  cC  al.* 
(Supreme  Oourt  pf  Oregon.    Oct  7,  1010.) 

1.  Cnaroim  asd  iTaAOKs  «=»16— Nor  adm»si- 

nxa  TO  ADn  TO  OB  OOnTKAOXOT  CONTBACT. 

Under  L.  O.  L.  {  TSU,  snbd.  12,  evidence  of 
usage  is  tdmlMriUe  only  as  a  means  of  inter- 
preting act,  contract  or  inBtrament  where 
true  character  thereof  Is  not  otherwise  plain, 
and  Is  not  admissible  to  add  new  terms  or  stip- 
nlations  to  rontract  or  contradict  ezplidt  terms 
thereof. 

2.  OnsroifS  Ain>  usages  «s>15(1)— As  to  Dinr 

OF  BVTZB  or  POTATOXS  TO  FUBNXBH  OAB. 

Where  contract  for  sale  of  potatoes  did  not 
spedfy  who  was  to  famish  tbe  means  of  trans* 
portotlon,  evidence  of  a  custom  requiring  buyer 
of  less  than  a  carload  of  potatoes  to  furnish  cor 
was  admissible  under  L.  O.  L  {  727,  snbd.  12. 

8.  Customs  and  usaqes  ®=9l3— Incobfoba- 

TION  OF  OENEBAL  CUSTOM  IN  WBTTTEN  OON- 

TBACT  UNNECESBABT. 
A  general  custom  known  to  both  contract- 
ing parties  respectiDg  the  Bubject-matter  of 
their  stipulation  is  in  a  certain  sense  a  law 
covering  them,  so  that  it  is  not  necesssiy  to 
mention  It  in  writing. 


VSPO^tKk  (Or. 

4.  CkWifl  «9»82C1)— Ov  VMMBmi  xh  hxb  fatob, 
DKixnnAin  nrmzcD  n>  cons  Attn  dis- 

BUBSEUnrTS. 

Where  wdlct  was  adverse  to  plaintiff,  de- 
fendant was  entitied  to  Judgment  for  costs  and 
disburaementa. 

Department  2. 

Appeal  'from  Circuit  Court  Clackamas 
County;  J.  U.  Campbdl,  Judge. 

Action  by  W.  S.  Hurst,  doing  business  as 
W.  S.  Hurst  &  Co.,  against  B.  A.  Larson  and 
another.  Jn^ment  for  defendants,  and 
plaintiff  an>eals.  Affirmed. 

The  plaintiff,  contoiding  Uiat  he  has  been 
and  is  ready,  able,  and  willing  to  perform  his 
part  of  the  agreement  herdnafter  mentioned, 
charges  that  the  defendants  have  refused  to 
deliver  the  prt^ierty  for  whldi  he  contracted. 
The  contract  la  as  follows: 

"W.  S.  Hurst  &  Co.  have  this  day  bought  from 
E.  A.  Larson  and  H.  Larson  of  M olalla  and  tbe 
Baid  B.  A,  Larson  and  H.  Larson  have  this 
day  sold  to  said  W.  8.  Hurst  ft  Co.  tiie  fol- 
lowing: 800  sacks  Bnrbank  potato«,  at  00c 
per  100  lbs.,  to  be  delivered  t  o.  b.  Liberal,  and 
shipped  to  the  said  W.  S.  Horst  &  Co.,  at 
Portiand.  The  above  potatoes  to  be  sound,  mer- 
chantable goods,  free  from  imperfections,  cuts, 
culls,  knobby  or  rough,  ill  shaped  stock,  and  to 
be  well  sorted  to  common  gnality  and  in  size 

not  less  than  8  inches  in  length  and    in 

diameter.  Must  be  sacked  In  good,  sound,  dean 
No.  1  secondhand  sacks.  Sacks  to  be  full 
mouthed  and  to  average  115  pounds  per  sack. 

"Remarks:  Sacks  .to  be  famished  by  buyers. 
Delivery  to  be  made  on  or  before  Nov.  16, 
buyers'  option.        E,  A.  Larson,  Hans  Larson, 

"Seller. 

*'PaId  on  account   

**Datod  fttOanhy,  this  20th  day  of  Sept.  1B16. 

"W.  S.  Hurst  &  Co.. 

"Buyeia." 

Among  otiier  things,  after  admitting  the 
execution  of  the  Instrument  fbe  defendants 
answer  as  foUows: 

"That  at  the  time  of  signing  said  alleged 
agreement  it  was  tbe  custom  of  plaintiff  and 
for  two  or  three  years  last  past  it  had  been 
tbe  custom  of  plaintiff  and  of  other  buyers  of 
potatoes  to  purchase  from  fanners  and  pro- 
ducers in  and  around,  Liberal,  Oanby  and  other 
nearby  points  in  Clackamas  county.  Or.,  po- 
tatoes grown  individually  by  said  farmers  and 
producers,  in  less  than  carload  lots,  and  at  the 
time  of  shipping  the  same  plaintiff  and  other 
buyers  would  furnish  a  cu  for  loading  tbe 
same,  end  then  notify  said  fiunners  and  pro- 
ducers, who  would  then  load  theii;  potatoes 
the  cars  so  furnished  by  pleintifl  and  other 
buyers,  thereby  making  full  carload  lots,  which 
said  custom  was  known  to  plaintiff  and  his 
agents  and  to  said  defendants  at  the  time  of 
signing  said  agreement  and  said  alleged  con- 
tract was  made  with  reference  to  such  usage 
and  custom. 

"That  the  said  300  sacks  of  potatoes  referred 
to  in  said  alleged  agreement  were  and  are  less 
than  a  carload  lot" 


0s>For  ottier  cum  see  same  topic  and  KEY-NUUBER  la  all  Key-Numbered  Digeats  and  IndewH 
'Rehearing  desl«<l  December  t,  UU. 
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Thla  matter  was  traTersed  by  tbe  reply, 
The  trial  in  the  drcoit  court  resulted  In  a 
verdict  and  judgment  for  tbe  defendants. 
The  plaintiff  appeals. 


Herbert  A.  Cooke,  of  Portland,  and  Paul 
C.  Fischer,  of  Oregon  City  (Sever  &  Cooke, 
of  Portland,  and  Panl  C.  Fischer,  of  Oregon 
City,  on  the  briefs),  for  appellant. 

0.  D.  Eby,  of  Oregon  City,  for  req^dents. 

BTTKNBTT,  J.  (after  stating  tbe  tacts  as 
above).  TbB  assignments  ct  error  are  tliree. 
Tbe  first  two  are  based  upon  the  admlsrtm 
of  the  testimony  of  tbe  two  defendants  re- 
spectlng  the  cnstom  alluded  to  In  their  an- 
swer. The  third  Is  predicated  upon  the  ai- 
tiy  ct  jndgmait  against  the  plalntlfl  and  In 
fRTor  of  tbe  defeidantB  for  the  costs  and 
dlsbnrsemoits  Incnrred.  In  eflMt,  tbe  testl- 
nwny  of  B.  A.  Larson,  definkdant,  cm  tbe  sub- 
ject of  cnstom.  was  tbat  It  had  been  tbe 
practice  In  the  Tlebalty  'wben  he  resided 
and  tbe  potatoes  in  question  were  produced, 
tor  the  buyer  to  fnndafa  the  cars  tm  tbelr 
transportation,  in  all  cases  that  be  knew  o^ 
and  that  the  farmers  there  raise  small  tracts 
oS  potatoes  and  tbe  btqrer  orders  the  car  and 
informs  tbe  grower  wben  be  gets  the  car 
there  ready  tm  loading.  The  testimony  of 
the  other  defendant  was  practically  tbe 
same. 

[1]  It  will  be  obserred  ttiat  the  contract 
requires  tbe  potatoes  to  be  delivered  by  tbe 
defendant  **f.  o.  b.  liberal,  and  shipped  to 
the  said  W.  S.  Hmnt  &  Co.  at  Portland."  It 
Is  sUokt  about  the  means  of  carriage  on 
board  which  the  produce  was  to  be  placed, 
or  who  was  to  furnish  the  same.  Under 
our  statute,  L.  O.  Lu  S  727,  subd.  12,  evidence 
may  be  given  of  "usage,  to  explain  tbe  true 
character  of  an  act,  contract,  or  instrument, 
where  socfa  true  character  Is  not  otherwise 
plain;  but  usage  Is  never  admissible  except 
as  a  means  of  interpretation.''  It  is  plain, 
therefore,  that  no  new  terms  or  stipulations 
can  be  added  to  a  contract  by  proof  of  usage. 
Neither  can  the  plain,  explicit  terms  of  a 
written  agreement  be  contradicted  by  such 
testimony.  It  is  otherwise  where  it  Is  not 
plain  what  the  true  character  of  the  instru 
ment  is,  or  where  the  stipulation  is  silent 
upon  something  necessary  to  the  complete 
performance  thereof.  In  Holmes  v.  Whlta 
ker,  23  Or.  319,  324,  SI  Pac  70S,  706,  speaking 
of  the  silence  of  the  contrnct  respecting  who 
should  famish  the  boat  upon  which  tbe  prop 
erty  which  was  the  subject  of  sale  was  to 
be  transported,  it  Is  aald: 


'Hencd  proof  of  usage  or  cnstom,  If  any  pre- 
vailed, is  admissible  to  supply  these  details 
upon  which  the  contract  is  silent,  if  sach  usage 
or  euitom  was  known  to  the  platntifib  at  the 
time  the  contract  was  made." 


U]  In  the  feature  under  consideration,  tbe 
Holmes- Wtaltafcer  Case  Is  not  materially  dif- 
ferent from  tbe  one  in  hand,  and  hence  it 
was  competent  here  to  take  llie  testtrntmy  of 
the  defendants  reQ>ectIng  the  cust(Hn  govern- 
ing such  matters,  and  It  was  a  proper  Issue 
in  the  case  up<m  which  the  defendants  were 
enUtled  to  give  eTldenG& 

(3]  Much  reliance.  Is  placed  the  plain- 
tiff m  tbe  case  of  Gulp  Sandoval,  22  N. 
U.  71,  U9  Pac  968.  .Ih  B.  A.  1917A,  1187,  hold- 
ing in  effect  thal^  wbete  an  Indlvlduia  has 
agreed  to  perform  an  act,  whatever  Is  neces- 
sary to  BOdi  perfi»nianoe  is  a  part  of  flie 
agreemat^  and  It  is  Implied  that  be  must 
furnish  the  means  of  ftccfMupUshlng  the  act; 
hence,  when  a  vendor  has  c<mtraeted  to  sell 
goods  f .  a  Ik  cars,  be  must  procure  tbe  cars 
and  load  the  goods  thereon,  ^niat  precedent 
Is  not  appltcia)le  to  the  present  contention, 
became  In  that  case  no  cnstom  was  pleaded, 
while  hen  it  is  stated  in  defense  Qiat  the 
cust«n  existed  and  was  known  to  the  plaiur 
tiff,  so  that  if  tills  be  true  it  must  have  en- 
tered into  the  negotiations  of  the  parties  au- 
tomatically without  express  mention  of  IL 
By  analogy  is  may  be  said  that  a  gmeral 
custom  known  to  both  ocmtracting  parties 
respecting  tbe  subject-matter  of  tlielr  stip- 
ulation Is,  in  a  certain  senses  the  law  govern- 
ing them,  80  tbat  it  is  not  necessary  to  men- 
tion It  In  the  writing.  Or,  as  said  In  Saw- 
tdle  T.  Drew,  122  Mass.  229,  quoted  with  ap- 
proval In  the  Holmes-'Whltak«r  Case: 

"A  custom,  within  the  meaning  of  the  law, 
If  general,  is  incorporated  into  and  becomes  a 
part  of  every  contract  to  which  it  is  applicable; 
if  local,  of  every  contract  made  by  parties  bav- 
ins Imowledge  of  or  bound  to  koow  its  existence." 

There  was  no  error  in  receiving  the  testi- 
mony of  the  defendants  about  the  custom. 

14]  The  verdict  was  adverse  to  the  plaln- 
tlfl. No  exception  is  noted  respecting  the 
rulings  of  the  court  prior  to  the  rendition  of 
the  verdict,  except  the  objections  to  the  tes- 
timony already  considered.  These  being  un- 
available, the  judgment  for  the  defendants 
for  costs  and  dlsbursemMits  follows  as  a  nec- 
essary consequence,  so  that  there  Is  no  er- 
ror to  be  predicated  on  the  third  assignment. 

Tb»  Judgment  Is  affirmed. 

BEAN,  BENNETT,  and  HARXUB,  JJ., 
cwcur. 
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-  STULIj  t.  FOBTEB  tt  al. 

(Supreme  Court  of  Oregon.   Oct.  7,  1910.) 

1.  Appeal  and  ebbob  «=»880(^— Judgmeht 
aqainst  codsrendant  not  obouitd  vob  ap- 
peal bit  otheb  defendakt. 

Where  a  justice  rendered  judgment  against 
two  defendants  for  a  tort,  but  only  one  appealed 
to  the  drcalt  coart,  which  rendered  judgment 
against  such  appeiUlng  defendant  alone,  die 
nonappeaHnK  defmdant  cannot  oompIMn  oa  ap- 
peal to  die  Sapreme  Oonrt  of  the  terms  of  the 
circuit  court's  judgment  against  hit  eodefendant, 
and  his  appcwl  to  die  Suiwaiu  Court  will  be 
dismiseed. 

2.  Jddohkitt  «s>239— AaAiim  DcniTDANTs 
BinED  mm  tobt  uat  be  as  to  oira  ob  hoee. 
-  In  an  acdon  for  tort,  defendants  may  be 

liable  jointly  or  severally,  and,  under  Jj.  O.  L. 
1 180,  judgment  may  be  given  for  or  against  one 
or  more  of  them,  while,  under  section  181,  in 
its  discretion  the  court  may  tvndet  judgment 
against  one  or  more,  a  several  judgment  being 
proper,  leaving  the  action  to  proceed  agaikist 
Qie  other. 

3.  Judquent  ^»241  —  Tbouqh  bep abate 
against  joint  tobt-feasobs  thebb  oak  be 
but  one  kecovebt. 

Though'  plaintia  has  two  judgmoits  against 
the  two  defendants  for  their  tort,  she  can  en- 
Joy  only  one  recovery. 

In  bane. 

Appeal  from  Clrcnit  Court,  Coos  County; 

John  S.  Coke,  Judge. 

Action  by  Emma  Jane  Stull  against  T.  F. 
Porter  and  Hoscoe  Bunch.  From  Judgment 
against  defendant  Porter,  both  defendants 
appeal,  and  plaintiff  moves  to  diamiae  tbe  ap- 
peal of  defendant  Bundi.  Motion  to  ^tlamiaa 
such  ai>peal  allowed. 

T.  T.  Bennett  and  B.  Swanton,  botb  of 
Harahfield,  for  the  motlai. 

Jotin  D.  Goss,  John  C  Kendall,  and  Her- 
bert S.  Mnipby,  all  of  Marabfleld,  opposed. 

BUBNB17,  J.  Tbe  plalntifE  brongbt  an 
action  in  a  Justlce^s  oourt  against  the  de- 
fendants Porter  and  Bunch,  charging  them 
with  the  tort  of  killing  her  two  dogs,  laying 
her  damagoi  In  the  snm  of  $2S0.  Tbe  result 
of  a  Jury  trial  there  was  a  verdict  and  con- 
sequent Judgment  against  them  for  the  full 
amount  claimed.  Porter  alone  ai^aled  to 
the  circuit  court  and  did  not  serve  his  no- 
tice upon  bis  codefendant.  Bunch  did  not 
appeal.  At  the  trial  In  the  circuit  court  the 
plaintiff  Ignored  Bunch  and  proceeded  as  if 
Porter  were  the  only  defendant  entitled  to 
be  heard  there,  obtaining  a  Judgmrat  against 
Porter  alone  for  the  full  amount  of  damages 
claimed.  Both  defendants  have  appealed 
from  the  circuit  court  Judgment  to  this  court. 

[1]  The  case  is  now  before  as  on  the  i^in- 
tUTs  motion  to  dismiss  the  appeal  of  Bunch. 


The  Justice's  Ju^ment  was  rendered  by  a 
court  having  Jurisdiction  both  of  the  sub- 
ject-matter and  ot  the  persons  of  the  de* 
fendants.   Either  defendant  had  a  right  to 
appeal  to  the  circuit  court,  and,  unless  he 
served  his  codefendant  as  well  as  the  plain- 
tlft.  Porter  could  not  bind  Bunch  by  his  ap- 
peal. The  latter  had  a  right  to  be  satisfied 
with  the  judgment  In  tbe  Justice's  court.  Of 
course,  if  Porter's  appeal  would  adversely 
affect  the  interest  of  Bunch,  Porter  could  not 
carry  it  on  without  having  served  Bunch 
with  notice  and  thus  made  him  a  party  to  the 
appellate  procedure  On  the  other  hand,  if 
Bunch  wished  to  ai^pear  in  the  circuit  court 
on  the  appeal  and  partidpato  therein,  he 
was  obUged  to  adopt  the  method  prescribed 
by  the  statute  which  Is  to  serve  his  notice 
and  give  the  undertaking  required.  More- 
over, the  judgment  of  the  (drcoit  court  is 
not  against  Bunch,  but  against  Porter  only. 
As  he  Is  not  affected  by  Its  terms.  Bunch 
has  no  cause  of  complaint  in  this  court  In 
short,  be  did  not  pursue  the  formula  neces- 
sary tat  him  to  gain  admlasicm  Into  the  di^ 
cuit  court   He  was  a  stranger  to  the  pro- 
ceedings there,  not  only  on  account  of  his 
neglect,  but  also  because  the  Judgment  of 
the  circuit  court  is  not  against  him  and  does 
not  affect  his  interest   Hence  be  baa  no 
standing  in  t***"  court 

Opposing  the  motion  to  dismiss,  the  defend-, 
ants  rely  upon  Cauthom  v.  King  and  B^U 
8  Or.  13S.  There,  Cauthom  sued  the  defend- 
ants in  the  Justlctfa  oonrt  in  trovw  and  ob- 
tained a  Judgment  against  Btfl  aloaew  Tba 
case  was  decided  here  on  a  oonstmctton  of 
the  record  sbowfag  diat  both  defmdants  an- 
swered in  the  Justice's  court  and  diat  diey 
hoQi  a^)eared  in  the  drcnft  court  But  how 
di^  both  appeared  Is  not  stated  in  the  opln- 
ixoL  It  Is  nrged  tluit  because  <hi  appeal 
from  die  JnsUce's  court  die  cause  Is  beard 
anew  upon  tbe  Issues  tried  in  die  court  be- 
low, L.  O.  L.  I  SB8,  tbe  appeal  by  one  party 
brings  up  the  case  as  to  all  parties,  whether 
served  or  not  This  omstrucdon  would  mean 
diat  die  costs  and  eaqtenses  of  an  appeal 
could  be  visited  upon  a  eodefaidant  against 
bis  vdll,  and  also  diat  any  defendant  conld 
get  tbe  braefit  of  an  ai^ieal  by  a  oodeteidant 
without  tendorlng  any  security  or  undertak- 
ing Cor  such  an  appeal  As  stated  In  Clag- 
get  V.  Blandiard.  8  Dana  (Ky.)  41,  cited  her* 
on  behalf  of  Bunch: 

"We  consider  It  entirely  certain  that  die  I^g^ 
Islature  did  not  intend  to  require  or  authorize 
the  circuit  court,  upon  an  appeal  by  one  de- 
fendant who  had  been  served  vrith  the  jnstfce^ 
warrant  to  try  die  case  and  give  JndKment 
against  another,  who  had  neither  been  served 
with  the  vrarrant,  nor  aiveared  before  the  Jus- 
tice, nor  united  in  the  appeal,  nor  appeared  In 
the  circuit  court,  nor  been  summoned  to  do  so  ; 
and  neither  this  nor  any  other  statute,  nor  any 
known  practice,  aothorises  that  coort  to  laaue 
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a  sammotu  or  oQm  proeesa  acalnat  a  p«non 
thus  •itaated." 

The  KentaAj  statute  alluded  to  provided 
In  mibBtanoe  ^t  one  or  more  ct  several 
IndlTldTialB  as&lnst  wliom,a  Judgment  Is  ren- 
dered by  a  Justice  may  appeal,  tliat  aocb  ap- 
peal l>y  one  shall  place  Qie  caose  for  trial 
In  a  court  of  appeals,  as  folly  as  If  taken  by 
all,  and  that  sndi  court  Shall  proceed  there- 
in and  render  **Jiidgmeat  hetweoi  an  those 
who  were  parties  to  ttia  Jn^romt  of  the 
Justice."  IS,  mOee  snch  a  statute,  relating 
not  only  to  Issues  bnt  also  to  parties,  the 
CDDTt  will  decline  to  tate  notice  of  a  party 
.  who  Is  not  subject  to  its  process,  modi  more 
most  we  decline,  in  a  case  Uke  this  before 
OS,  to  entertain  the  aK>eaI  of  a  party  who 
Is  not  affected  by  the  Jodgment  appealed 
from  and  who  was  not  before  the  cbort  ren- 
dering it  The  case  indeed  Is  heard  in  the 
sibilate  court  on  the  Issues  InTOlved  in  the 
Inferior  conrt,  bat  only  as  they  affect  the 
parties  to  the  appeal.  A-  different  case  might 
be  presented  If  the  action  were  one  In 
which  only  a  Joint  Judgment  or  none  could 
be  rendered  against  the  defendants.  Under 
such  conditions  we  would  be  compelled  to 
decline  to  hear  even  the  appealing  defend- 
ant unless  he  had  served  his  notice  of  ap- 
peal not  only  upon  the  plaintiff  but  also  up- 
oa  Ms  codef  endant. 

[22  Since  this  is  an  action  for  tort,  the 
defendants  may  be  liable  Jointly  or  sever- 
ally, and  under  section  180,  L.  O.  L.,  "Judg- 
ment may  be  gtven  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  d^endants."  Fur- 
ther.  In  section  181,  L.  O.  L.,  it  Is  said: 

"In  an  action  asainst  aeverel  defendants,  the 
conrt  may,  in  its  discretioD,  render  Jodgment 
ttgamfst  one  or  more  of  them,  whatever  a  several 
judjrment  is  proper,  leaving  the  actltm  to  pro- 
ceed against  (be  otberg." 

It  did  not  necessarily  follow,  Qierefbre, 
tiiat  because  the  parties  were  sued  Jointly 
the  only 'result  would  be  a  joint  Judgment 
There  was,  however,  a  Joint  Jndgm^t  in 
the  Justice's  court,  from  which  either  party 
defendant  had  a  right  to  appeal.  Inasmnch 
aa  his  ai^)eel  could  not  make  worse  the  situ- 
ation of  bis  codefendant  Prater  had  a  right 
to  pursae  his  own  remedy  without  compel- 
ling Ms  codefendant  to  participate.  Being 
thus  left  out  of  the  appeal,  if  Buncli  had 
wished  to  gain  the  benefit  of  sudi  procedure, 
he  onglit  to  have  Initiated  one  on  his  own 
behalf  and  entered  the  circuit  court  by  the 
statutory  door  thus  provided  for  him.  Since 
he  did  not  pursue  this  course,  Bunch  was  not 
properly  before  the  circuit  court  and  that 
tribunal  could  not  render  any  Judgment  tor 
or  against  him.  It  had  a  right  to  consider 
the  appeal  of  Porter  and  render  Judgment 
according:  to  the  merits  of  the  case  as  pre- 
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sented  respecting  him,  with  the  right  reserv- 
ed to  Porter,  the  party  to  that  Judgment  to 
appeal  to  this  court.  Bunch  was  a  stranger 
to  the  portion  of  the  proceeding  occurring 
after  the  lapse  of  the  period  In  which  he  was 
entitled  to  appeal  to  the  circuit  court. 

[9]  It  Is  argued  that  the  result  Is  that  the 
plaintiff  has  two  Judgments  for  the.  same  de- 
mand. However  this  may  be,  she  can  enjoy 
only  one  recovery.  The  rights  of  the  parties 
In  that  matter  cnn  be  worked  out  by  post- 
Judgment  procedure. 

The  motion  to  dismiss  the  aiq;>eal  of  BunCh 
is  allowed. 


E0Ht/HA.6EN  t.  OARDWELL  et  nz. 
(Soprcme  Court  of  Oregon.   Oct  7,  1919.) 

1.  EVIDENCB  4=3471(10)  —  COITOLUBIDN  AD- 
KXSSXBU  AS  TO  MATTXB  DZmOCST  TO  STATS 
OTEEBWISK. 

In  an  action  on  a  note,  which  defendants 
claimed  to  have  paid  by  tiie  delivery  of  botdwr- 
ed  hogs,  it  was  not  error  to  permit  plaintUfB 
bookkeeper  to  testify  that  when  she  returned 
to  the  Bbop  it  would  have  been  impossible  for 
her  to  have  overlooked  36  hogs,  the  number 
claimed  to  have  been  delivered,  had  they  been 
there,  though  the  testlmtmy  was  In  some  sense 
a  conclusion. 

2.  EVZDENCK  «=»160— SXPSBIHENT  TO  UKTEB- 
UXHE  CAPAOITT  OW  WAQOHB  IN  OABnZHO 
HOGS. 

In  an  action  on  a  note  claimed  to  have  been 
paid  by  defendants  by  the  delivery  of  36  butch- 
ered hogs,  testimony  as  to  an  experiment  in 
loading  hogs  on  wagons,  snch  as  defendants 
claimed  had  been  used  in  the  delivery,  intro- 
duced by  plaintiff,  held  admissible,  in  so  &r  as 
it  had  any  effect  at  all. 

3.  Costs  ^=3i86— Mxuaox  fob  nonbesxdiett 

WITNESSES  FR03S  STATE  LIKB  ALLOWED. 

The  court  properly  taxed  against  d^endants 
as  costs  single  mileage  from  the  state  line  to 
the  place  of  triarfor  plaintiff's  witnesses,  who 
came  at  his  request  from  outside  the  state 
without  being  subp<enaed  after  they  entered  the 
state;  it  being  desirable  that  they  should  tes- 
tify orally  to  the  Jory,  In  view  of  the  conflict- 
ing evidence. 

Departm«it  2. 

Appeal  from  Circuit  Gotirt,  Douglas  Ooonty; 
J.  W.  Hamilton,  Judge. 

Action  by  Gewge  Koblhagen  against  W,  W. 
Cardwell  and  Bmma  P.  Cardwell,  his  wife. 
X'rom  a  Judgm^t  for  plaintiff,  defendants 

appeal.  Affirmed. 

This  is  a  very  remarkable  and  imusnal 
case.  The  plaintiff  sues  npon  a  promissory 
note.  The  defendants  admit  the  note,  bnt 
claim  to  have  paid  the  same  by  the  delivery 
of  86  head  of  hogs,  weighing  7,772%  pounds, 
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at  the  market  price  of  15  ceatB  per  pound. 
amonntlDg  to  the  total  of  ¥1,160^.  The 
plaintiff  denies  this  payment  in  toti^  and 
denies  ttiat  he  ever  received  36  hogs,  or  any 
hogs  at  all,  ttom  the  defendant  at  the  time 
in  question,  or  upon  the  debt  In  question. 

The  defmdant  Is  corroborated  In  bis  claim 
that  he  delivered  Che  hogs  by  his  son  and 
his  vife'and  by  the  testimony  ct  two  faired 
men,  who  testified  that  they  helped  to  but- 
cher the  hogs  and  haul  than  to  Bosebnrg 
and  deliver  them  to  plaintiff.  In  addition  to 
this,  the  defendant's  story  Is  corroborated, 
to  B«ne  extent,  by  the  testimony  ol  people 
who  lived  almg  the  road  betweoi  defoid- 
ant's  randi  and  Boaeborg,  and  who  claim 
to  have  aoea  him  hauling  hogs  In  the  direc- 
tion of  Bosabnrg  at  about  the  time  in  ques- 
tlcm.  The  defendant  claims  to  have  ddlvered 
the  hogs  at  plalntUTa  butcher  shop  in  Bose- 
bnrg, just  at  noon,  and  at  a  time  when  the 
I^alntlff  hims^f  was  not  acfoally  present 
He  claims  to  have  delivered  the  hogs  to 
James  Kooken  and  George  Hoefllng,  who 
were  employes  of  the  plaintiff  working  at 
the  buteher  shop  in  question.  Defendant  also 
testifies  that  one  Andy  Morgan,  who  was 
worUnig  for  him  at  the  time,  in  his  prune 
ordmrd,  assisted  In  bntdierlng  the  h<^,  and 
rode  with  hbn  on  the  wagtm  which  be  was 
driving  to  town,  and  he^ied  to  driver  the 
hogs  to  the  plaintiff. 

On  the  other  hand,  the  phtlntlff  testified 
that  he  nev6<  received  any  hogs  from  the  de- 
flendant  on  the  debt,  and  plafntHPs  hooka 
fall  to  show  that  any  were  received.  Kooken 
and  Hoefllng,  the  two  employes  of  plaintia 
to  whom  defendant  claims  to  have  delivered 
the  hogs,  testify  poeitirely  that  no  hogs  were 
delivered.  These  witnesses  are  corroborated 
by  Fred  Nenritber,  who  worked  In  the  back 
of  plalntlfiTa  shop,  and  Alice  Mann,  the 
bookkeeper,  and  also  by  plaintiff's  daughter, 
Florence  Kohlhagen.  All  of  these  witnesses 
testified  that  no  hogs  were  delivered  by  Card- 
well.  In  addition  to  this  testimony  the  plain- 
tiff. In  this  last  trial,  offered  the  testimony 
of  Andy  Morgan,  one  of  the  employ^  of  the 
defendant  at  the  time  the  hogs  are  alleged 
to  have  been  butchered  on  his  ranch,  and 
whom,  the  defendant  testified,  assisted  In 
the  butchering  and  in  iransportlng  the  hogs 
to  Roseburg,  and  delivering  them  there  to 
the  plaintiff.  This  witness  testified  positive- 
ly that  he  was  at  work  at  the  defoidant's 
rancii  at  the  time  In  question,  but  that  he 
did  not  assist  in  butchering  any  hogs  there, 
or  in  transporting  them  to  Roscburg,  or  de^ 
lirering  them  to  the  plaintiff.  In  fact,  he 
testified  that  no  hogs  were  butchered  at 
defendant's  ranch  at  or  about  that  time. 

At  the  trial  there  was  a  verdict  for  the 
plaintiff.  There  are  only  two  claims  of  error 
occurring  at  the  trial,  both  of  whlc£  refer  to 
the  admission  of  testimony.  When  Alice 
Mann,  plaintiff's  bookkeeper,  was  on  the 
stand,  and,  having  testified  to  the  particulars 


in  regard  to  her  presence  at  ttie  ataop  tiiat 
day,  she  was  asked  the  following  question : 

"Q.  Now  would  it  be  poBsible  for  36  head  <it 
dressed  h<vs  to  have  come  into  the  shop,  on 
the  let  day  ol  March,  1917,  or  about  that 
time,  before  yon  lefk  on  March  7th,  and  yon  not 
know  itr 

The  objection  to  this  question  was  ovez^ 
ruled,  and  the  witness  answered: 

"A.  It  would  be  impossible  for  them  to  come, 
and  me  not  see  tbem  when  I  came  back.  1 
would  see  «ven  2  or  8  hogs,  and  certainly  could 
not  overlook  36." 

This  was  ime  of  the  errors  complained  oC 
TbB  other  had  rvference  to  certain  expert-  ■ 
meats  as  to  the  space  occni^ed  by  bogs 
In  the  wagon.   Ttda  win  be  noticed  more 
particnlarly  la  the  body  of  the  opinion. 

A.  N.  Orcutt,  of  Roseburg  (Hbert  B.  Her> 
mann  and  Rice  &  Orcutt,  aU  of  Roseburg, 
on  the  briefs),  for  appellauts. 

B.  li.  Eddy,  of  Roseburg,  for  respondent. 

BENNEOrr,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  there  was  no  error  In 
permitting  the  witness  Alice  Mann  to  testify 
as  to  whether  or  not  the  hogs  could  have 
been  In  the  shop  without  her  seeing  them. 
This,  of  course,  was  iu  some  sense  a  ccm- 
elusion;  but  whether  they  could  have  been 
there  and  escaped  her  observation  depended 
on  a  great  number  of  small  details — the 
general  course  of  business,  the  place  where 
hogs  were  hung,  the  arrang^ent  of  the 
building  and  position  of  windows  and  doors 
therein,  her  own  position  In  the  building, 
her  own  habits  of  observation  and  alertness 
of  mind,  and  the  extent  to  which  she  kept 
the  business  under  her  personal  observation. 
These  were  all  matters  that  could  hardly  have 
been  accurately  and  fully  reproduced  to  the 
Jury.  Under  such  circumstances,  the  witness 
is  permitted  to  state  her  conclusion,  which 
is  treated  as  a  conclusion  of  fact  under  the 
authorities. 

In  Lawson  on  Elxpert  and  Opinion  Evi- 
dence, p.  500,  the  author  quotes  with  approval 
from  the  opinion  in  the  case  of  Cavendish  t. 
Troy,  41  VL  107,  as  follows: 

"Where  the  witness  has  bad  the  means  of  per- 
sonal obaervation,  and  the  facti  and  drcum- 
Btancee  which  lead  the  mind  of  the  witness  tu 
a  condusion  are  incapable  of  bring  detailed 
and  docribed,  so  as  to  enable  any  one  but  the 
observer  ^imself  to  fOrm  an  intelligent  c«l- 
duiion  from  them,  die  witness  Is  often  allowed 
to  add  his  <qtlnion,  m  the  oonduidon  of  his  own 
mind." 

In  the  Vermont  case  quoted  from,  the  wit- 
ness was  being  Interrogated  as  to  the  re^- 
dence  of  another  party  in  a  certain  town, 

and  was  asked: 

"Q. 'From  your.  opportuoitieB  of  knowing,  as 
you  have  now  stated  them,  do  you  think  it  pos- 
sible for  T.  to  have  lived  in  J.  that  year,  and 
you  not  have  known  it?" 


Digitized  by 


t 


OA&DWBUi  263 
P.l 

tbe  evidence  had  no  logical  effect  !n  flie  case; 

lint  It  is  nrg«d  that — 

"the  JtuT  would  nataraUy  conclade  that  this  evi- 
dence must  be  beneficial  to  the  raipcndeiit,  or 
he  wodld  not  have  called  the  vitnesBes,  and, 
bdng  nnable  to  flgore  out  for  titonselrea  what 
benefit  it  waa,  took  it  for  granted  that  it  waa 
benefidal,  and  that  these  men  would  not  have 
come  in  and  testified,  unless  tii^  erldoioe  vaa 
beneficial  to  the  reapondent" 


Or.)  KOHLHAGEN 

(IM 

And  file  qnestlon  was  bdd  proper. 
In  Rodgere  en  Expert  and  Opinion  EM- 
denoe^  p.  9,  |  4.  It  la  said: 

"Witnesses  are  allowed  to  express  opinions 
based  on  facts  within  their  personal  observa- 
tion, when  the  facts  cannot  be  so  described  as 
to  enable  another  to  draw  anj  intelligent  con- 
clasiona  therefrraa." 

It  is  also  claimed  that  th«e  waa  error  in 
permitting  the  eridence  of  certain  witnesses 
for  the  plaintilf  in  regard  to  experlmenta 
made  by  them  In  loading  hogs  In  a  wagon. 
The  defendant  had  testified  that  the  hoga 
delivered  by  him  w«e  carried  Is  two  wagons, 
12  in  a  amall  or  ordinary  wagon,  whldi,  how- 
ever, had  a  bed  16  inches  longer  than  an  or- 
dinary mgon,  and  24  of  them  In  a  large 
wagon  with  a  rack.  This  rack,  according 
to  the  testimony  of  the  defendant,  was  14 
feet  long  and  about  the  width  of  an  ordinary 
wagon,  and  that  the  rack  on  this  wag<m  was 
3  feet  6  Indies  hti^  llicre  la  a  discrepancy 
betweoi  flie  testtmony  of  thia  -witneaa,  as  to 
tbe  height  of  the  wag^,  and  that  of  Dug 
Good,  from  whom  the  wagon  was  obtained, 
vho  testified  tiiat  it  was  (Hily  S2,  instead 
of  42,  Inches  high:  The  testimony  of  the 
defmdant  Is  to  the  effect  that  the  bogs  were 
^t  In  tbe  wagon  in  layers,  8  in  eadi  layer 
lengthwise  across  the  bed  of  the  wagon,  and 
thm  oQiera  were  pllea  In  np(m  fltese  In  die 
most  conTcsdent  way.  According  to  the 
testimony  of  the  defmdant.  the  h<^  taken 
in  1^  Una  would  average  about  216  pounds 
In  weis^t  inie  ezperlmaitB  made  bgr  flie  de- 
foidaut  were  with  an  ordhiary  mgni,  and 
the  hogs  weigbed  219  pounds  each,  and  the 
experiment  waa  made  with  eight  hogs. 

[2]  In  Oie  matter  of  the  experiment,  thoe 
was  no  attoupt  to  fill  the  wagon,  whldi  was 
only  S9%  indies  high,  and  ttie  tmly  effect  of 
tbe  testimony  waa  to  show  about  what  space 
mdi  hoga  would  occiqty  In  a  wagni.  Tbe 
testlnumy  was  to  the  effect  that  three  such 
hogs  could  be  laid  lengthwise  in  a  tier  aerbss 
the  wagon,  ^ts  waa  In  accordance  wiOi 
the  teetlmony  of  tlu  defendant,  who  testified 
that  tlie  hoga  tramqiOTted  were  laid  In  die 
wagon  In  that  way.  The  testimony  was  that 
two  tlera  of  ttie  bogs  were  10)6  feet  limg. 
and  that  eacb  hog  waa  16  indies  one  way 
snd  12  Oie  other,  and  the  8  hoga  In  each 
»w  filled  tbe  bed  up  the  fall  width,  and, 
when  (me  hog  was  laid  sideways  across  these. 
It  filled  the  bed  up  to  within  6  Inches  of  the 
top,  Thla  testimony  does  not  seem  to  have 
had  much  we^t,  and  It  probably  did  not 
Infloeooe  the  jury  at  alL  Indeed,  in  some 
nqiecta,  aa  we  have  aeen,  It  COTroborated  t3ie 
testimony  of  defmdant.  If  the  large  raift 
waa  ^  inciiai  hi^  as  testifled  by  defendant 
the  teatlnumy  rather  tended  to  show  that  24 
bogs  could  have  been  loaded  in  such  a  rack 
Ufieet  long. 

It  la  practically  conceded  In  the  brief  of 
the  learned  attmi^  for  the  defendant  that 


We  cannot  assume  that  the  jury  were  bo 
lacking  in  intelligence  as  to  be  carried  away 
and  iufiuenced  by  such  artificial  and  illogical 
considerations.  On  the  contrary,  we  must 
presume  that  they  were  men  of  ordinary 
and  usual  Intelligence,  and  that  they  would 
decide  the  case  according  to  the  evidence, 
without  reference  to  the  mere  number  of 
witnesses  called  by  the  respective  parties. 

The  questions  involved  in  this  coibe  were 
peculiarly  for  the  Jury,  Involving  \&  they 
did  BO  much  of  conflict  in  the  direct  tesU- 
moDy  of  tbe  witnesses,  and  so  many  conflict- 
ing circutDStanceB  corroborating  each  side. 
The  Jury  heard  and  saw  the  witnesses,  and 
could  compare  their  teBtlmony  and  Judge  of 
their  credibility.  The  case  seems  to  have 
been  fairly  tried,  as  the  record  is  unusually 
free  even  from  claim  of  error.  Even  if  we 
thought  that  the  testimony,  as  to  the  loading 
of  these  hogs,  was  on  the  whole  Inadmissible, 
It  would  seem  a  trifling  thing  upon  which 
to  reverse  a  case  which  had  otherwise  been 
fairly  tried.  It  is  so  unlikely  and  improbable 
that  the  evidence  substantially  affected  the 
verdict,  and  it  is  ao  minor  and  unimportant 
In  its  character,  we  shotdd  healtate  to  reverse 
the  case  upon  that  ground. 

Besides,  we  think  the  evidence,  so  far  as  it 
went'  and  so  far  as  it  had  any  effect  at  all, 
was  admissible-  It  only  w«it  to  the  extent 
of  showing  what  space  in  an  ordinary  wagon 
box  ei^t  hogs  would  fllL  The  hogs  were 
practically  the  same  elze  as  the  average  of 
the  hoga  hauled  by  the  defendant  The  aver- 
age of  one  lot  was  215  pounds  and  a  fraction 
over,  and  the  other  21d  pounds  and  a  little 
over,  or  aliout  4  pounds  difference.  This  was 
about  as  close  as  was  possible,  and  tbe 
wagon  boxea  were  practically  the  same  in 
width.  The  length'  of  tbe  wagon  box  or  Its 
height  did  not  cut  any  flguxe  so  far  aa  the 
experiment  went,  for  it  waa  not  claimed  that  • 
the  hO0i  loaded  on  experiment  filled  Ibe 
whole  space  of  the  wagon  bed  either  as  to 
length  or  height,  so  tbe  only  effect  of  the 
e^riment  waa  to  ahow  the  space  occupied 
by  each  bog,  the  number  that  could  be  put 
in  a  tier  across  the  bed,  and  tbe  length  of 
two  tiers  of  sudi  hogs  in  the  bed.  For  these 
measurements  the  conditlona  of  the  experi- 
ment were  almost  exactly  similar  with  the 
conditions  as  to  tbe  hogs  loaded  by  defend- 
ant As  we  have  already  said,  the  evidence 
certainly  did  not  go  very  far,  and  probably 
did  cot  at  all  contradict  tbe  evidence  of  the 
defendant  Nevertheless,  it  mU^t  assist  tbe 
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Jury  somewhat,  la  arriving  at  a  conclorion  as 
to  bow  many  hogs  could  be  loaded  In  such 
wagons,  to  know  how  much  space  would  be 
taken  by  snch  a  hog. 

The  conditions  do  not  have  to  be,  as  we 
understand  It,  exactly  alike,  In  order  to  sus- 
tain the  admission  of  the  lexperlmental  testi- 
mony. Such  testimony  is  largely  in  the  dis- 
cretion of  the  court,  and  It  is  oidy  necessary 
that  the  facts  of  the  experiment  be  reason- 
ably similar  to  those  In  the  main  contention 
and  not  misleading  In  their  character.  In 
one  of  the  Lake  Lablsh  cases — Leonard  v. 
S.  P.  Co.,  21  Or.  655,  28  Pac.  887.  15  L.  B.  A. 
221 — the  defendant  contended  that  the  fall 
of  the  bridge  and  the  ensuing  wreck  was 
caused  by  some  one  having  placM  a  loose 
rail  across  the  rail  of  the  defendant's  track. 
The  plaintiff,  In  rebuttal,  produced  a  loose 
rail  at  the  trial,  and  a  car  wheel,  and  under- 
took to  show  by  experiment  that  the  marks 
on  the  loose  rail  Introduced  by  defendant 
could  not  have  been  caused  lb  that  way. 
The  conditions  were  not  exactly  the  same. 
The  bottom  rail  was  loose,  Instead  of  being 
fast  to  the  track,  and  the  wheel  offered  in 
evidence  was  only  26  Inches,  whereas  the 
wheel  of  the  locomotive  was  S3  Inches,  In 
diameter.  It  was  urged  that  the  conditions 
were  not  sufficiently  similar  to  Justify  the 
Introduction  of  the  experiment  in  evidence. 
Mr.  Justice  Lord,  delivering  the  opinion  of 
the  court,  said: 

an  cases  of  tUa  sort,  very  much  mast 
neeeasarily  be  left  ta  the  discretioa  of  the  trial 
court;  but  when  It  appears  that  the  experiment 
or  demonatratioD  has  been  made  mider  condi- 
tions similar  to  those  existing  in  the  case  in  is* 
sue,  its  discretion  ought  not  to  be  interfered 
with." 

In  Davla  t.  State.  61  N«Ik  801,  70  N.  W. 
98i,  there  was  a  controrafl?  as  to  vbetber 
or  not  the  defendant  could  have  unscrewed 
certain  bolts,  and  drawn  the  spikes,  and 
torn  np  the  track  wlQi  a  monk^  wrench 
and  dawbar  offered'  in  evidence.  The  lOace 
In  question  was  on  a  trestle,  and  Qie  state 
was  permitted  to  offer  evidence  as  to  experi- 
ments In  tearing  np  a  track  at  another  place 
on  the  tracks  oC  defendant;  where  fba  tradk 
ran  along  the  ground  and  not  <m  a  treatie. 
The  ooart  held  the  evidence  admlsslUe.  say- 
•Ing: 

"It  was  for  the  Jury  to  consider  the  place 
where  the  displacpmeot  of  the  fixtures  occurred 
and  the  place  where  the  experiment  was  made, 
and  then  to  give  such  weight  to  the  testimony 
<A  the  state's  witness  who  made  the  experiment 
as  they  tbou^t  it  desurved." 

In  Sonoma  County  r.  Stofen,  125  Cal.  32, 
57  Pac.  681,  the  county  treasurer,  being  sued 
for  a  balance  of  county  money  In  hts  liands, 
claimed  tliat  he  had  been  robbed  of  the 
money,  and  that  the  robber  had  knocked  him 
down,  and  left  htm  unconscious,  and  locked 
him  in  the  vault,  where  he  remained  for  a 


number  of  hoars.  The  vault  was  in  his  office, 
and  was  onmected  by  doors  with  the  sher- 
ilTs  office  in  another  part  of  the  building. 
He  claims  to  have  kicked  violently  against 
the  door  after  he  became  conscious  and  made 
all  the  noise  he  could  In  that  way.  The  state 
offered  evidence  of  witnesses,  who  bad  made 
experiments  by  kicking  at  the  door  in  the 
vault,  and  the  testimony  of  other  witnesses, 
Id  the  sherllPs  office  and  other  parts  of  the 
courthouse  who  had  heard  the  sound  made 
in  the  vault  There  had  been  some  <diange8 
in  the  building,  and  it  was  not  shown  that  the 
climatic  or  atmospheric  conditions  were  the 
same.  It  was  urged  that  the  conditions  were 
not  sufficiently  similar  to  Justify  the  evi- 
dence of  the  ocperlmoib  TSkb  oonrt  hdd 
otherwise,  saying: 

"Experimental  evidence  In  oorroboratlon  or 
disproof  depends  for  its  value  npon  the  fact 
that  the  experiment  has  been  made  when  the 
conditions' affecting  the  result  are,  ak  near  as 
may  be,  identical  with  those  existing  at  the 
time  of  and  derating  to  produce  the  particular 
effect  An  absolute  identity  is,  of  course,  im- 
possible; but  a  substantial  identity  must  ex- 
ist  to  give  the  evidence  value.  But  this  Iden- 
tity need  not  extend  to  nor  be  shown  to  exist 
as  to  conditions  whidi  couliT  have  had  no  causal 
operation  upon  the  result** 

The  authorities  are  not  v^  definite  as  to 
Just  how  closely  similar  the  conditions  of 
the  experiment  must  be  to  the  facts  in  con- 
tention, In  order  to  make  the  experiment 
admissible.  We  think,  however,  a  fair  state- 
ment of  the  rule  would  be  that  If  the  experi- 
ments are  not  likely  to  be  misleading  to  the 
Jury  in  any  particular,  and  are  under  con- 
ditions similar,  so  tliat  they  would  be  of 
assistance  to  the  Jury  in  arriving  at  a  correct 
verdict,  the  evidence  la  admissible^ 

We  think  the  experlmoit  in  this  case  came 
within  this  rule.  The  hogs  were  ivactically 
of  the  same  size  as  the  average  of  tbose 
shlK>ed  by  the  defendant,  and  ttie  wagon 
box  vnui  a  standard  wagon  box  in  each  case. 
These  were  the  important  condlthma  fdr 
this  experiment,  as  tai  as  it  wait  It  Is  troe 
that  the  wagons  were  not  of  the  same  lenstii, 
but  that  fact  was  in  no  way  misleading  to  the 
Jury,  tat  the  difference  was  In  evidence  be- 
fore them,  and  there  was  no  attempt  on  tlie 
part  of  the  plaintiff  to  show  any  more  than 
the  mere  fact  of  how  mncb  space  In  length 
and  in  width  the  two  tiers  of  hogs  took  and 
the  hei^t  of  anch  tiers.  This  was  as  £ar 
as  the  e:q;>erlment  went,  and  the  length  of 
the  wagon  box.  or  even  Its  height,  did  not 
enter  into  the  question  at  alL  We  think, 
therefore,  the  admission  of  the  testimony  in 
regard  to  these  experlmmts  was  within  the 
sound  discretion  of  the  court 

13]  The  only  other  questl<m  involved  refers 
to  the  taxation  of  costs.  The  plaintiff  in 
his  cost  bill  included  mileage  for  the  wit- 
n^ses  Kooken,  Homing,  and  Morgan  Crom 
the  place  where  they  entered  the  state  line. 
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Tbese  vltnessea  redded  out  of  the  state  of 
Oregon,  one  at  Seattle,  Wasli.,  one  at  Poca- 
tello,  Idaho,  and  one  in  Sfassachnaetts.  Tbey 
were  not  subpoenaed,  but  came  as  witnesses 
at  the  request  of  the  plaintiff.  It  Is  stipulat- 
ed tbat  they  actually  traveled  the  miles 
claimed  from  the  state  line  to  Boseburg,  the 
place  where  the  trial  was  held.  It  is  claimed 
on  behalf  of  the  defendant  that,  as  these 
witnesses  did  not  reside  within  the  state  of 
Orison,  and  were  not  subject  to  subpoena 
in  this. state,  and  as  the  court  did  not  and 
could  not  effectively  order  their  personal  at- 
tendance, the  plaintiff  is  not  entitled  to 
recover  mileage  for  such  witnesses. 

We  think  the  question  Is  concluded  by  the 
principles  announced  and  the  reasoning  In 
the  cases  of  Crawford  v.  Abraham,  2  Or. 
166,  and  Eigan  v.  Flnn^,  42  Or.  599,  72  Pac. 
133.  In  the  Crawford  Case  it  is  said : 

"Mileage  will  not  be  allowed  for  witnesses 
tepond  tiie  boundaries  of  the  state." 

It  is  also  said  In  that  case: 

"The  attendance  of  witnesses  may  be  pro- 
cured by  request  of  parties,  or  by  agreement; 
and  the  party  so  liable  may  recover  dlsburse- 
mcDts  for  proper  mileage  and  attendance.  The 
statutory  means  of  compelling  the  attendance  of 
witnesBee  is  by  subpisna  duly  served;  but  we 
Are  at  a  loss  to  see  bow  any  party  can  be  in- 
jured In  having  to  pay  mileage  and  attendance 
merely  for  the  witnesses  of  an  adversary,  who 
attends  upon  request  or  agreement,  when  the 
additional  expense  of  officers'  fees  and  mileage 
for  issuing  and  serving  of  a  subpoena,  swelling 
largely  the  daim  for  disbursements,  oonld  do 
DO  more  than  procfure  tbe  attendance  of  the 
witness." 

In  ttda  case  tike  witnesses  ml^^t  nnqnes- 
tIcRiabl7  lutTe  been  subpoenaed  at  the  stete 
line  and  compdled  to  attend,  and  In  tlut 
erent  it  seems  dear  that  th^  would  have 
been  entitled  to  thdr  mileage  from  the  state 
line,  and.  as  la  said  In  the  Crawford  Cas^ 
the  defendant  coald  lose  nothing  by  the  ftict 
tbat  tbey  were  not  regolarly  snhpoenaed. 
In  SgBLD  T.  Finn^,  sn^a*  tbe  oonrt  held 
that  the  witnesses  In  question  were  not  pn^ 
eriy  sabpoenaed.  One  of  them  bad  come  & 
long  distance  from  Baker  county.  The  court 
said: 

"^eBe  witnesses  attended,  however,  in  pur- 
suance of  a  request,  and,  as  the  court  found 
that  their  testimony  was  'material,  relevant, 
and  competent,'  they  are  entitled  to  single  mile- 
age and  per  diem,  if  their  oral  examination  was 
important  and  desirable.  *  *  •  The  issue  in 
this  suit  involving  an  inquiry  as  to  angles,  lines, 
courses,  and  distancee,  an  examination  of  the 
transcript,  In  the  I^;ht  of  the  maps  introdaced 
in  evidence,  ahowi  that  tbe  oral  examination 
of  ibeae  witnesses  was  Important  and  desirable. 
They  are  tbereCore  entitled  to  single  mileage." 

These  dedslons  establish  the  rule  that  a 
party  nany  recover  single  mileage  for  wit- 
nesses who  reside  in  sense  other  county  of 


the  state,  where  their  oral  tesUmbny  Is  de- 
edrable,  even  although  they  may  not  have 
been  regularly  subprenaed  or  served  with  an 
order  of  the  court,  and  It  la  fully  eataWlshed 
in  the  Egan  Case,  as  we  think,  that  the  court' 
may  look  to  the  whole  record  as  to  the  neces- 
sity and  desirableness  of  securing  tbe  attend- 
ance of  the  witnesses. 

It  Is  true  that  In  neither  of  tbese  cases 
does  it  appear  that  any  of  the  witnesses  re- 
sided outside  of  the  boundaries  of  tbe  state, 
but  in  this  regard  we  cannot  see  any  dlstinc* 
tlon  between  the  case  of  a  witness  who  re- 
sides in  Baker  county,  and  one  who  comes 
across  the  state  line  Into  Baker  county,  tram 
another  state;  In  the  latter  case  they  are 
subject  to  a  sul^na  as  soon  as  they  cross 
the  state  line,  and  In  neither  case  is  the 
adverse  party  In  any  way  prejudiced,  or  his 
costs  increased,  by  the  fact  that  they  were 
not  regularly  subpoeoaed  and  cunpelled  to 
attend. 

In  this  case^  as  we  have  already  seen,  It 
appears  from  the  record  that  there  was  a 
very  great  conflict  between  the  witnesses  for 
tbe  plaintiff  and  defendant  on  the  vital  point 
in  tbe  case.  We  think  that,  if  there  ever  was 
a  case  where  it  was  important  ^nd  desirable 
that  the  witnesses  should  testify  orally,  so 
the  Jury  could  have  an  opportunity  to  ob- 
serve than,  and  Judge  of  their  manner  on 
the  witness  stand  and  of  their  credibility, 
this  was  such  a  case.  We  think,  therefore, 
there  was  no  error  of  the  court  in  taxing 
single  mileage  for  these  witnesses  from  tbe 
state  line  to  tbe  place  of  tbe  trlaL 

AfBrmed. 

BEAN,  BCrBNBTT,  and  HABRTS,  JJ., 
concur. 


KAUFMAN  V.  HASTINGS. 
(Supreme  Court  of  Oregon.   Oct  7,  1919.) 

1.  BXOHANOB  or  PBOPKBTY  «S»4  —  TiKS  TOB 

ADJUSTINQ    COUUISSIONS    IDEITTIOAL  WITH 

FEBIOD  FOR  IfAKINQ  EZCHANQE. 
Contract  for  exchange  of  properties,  though 
proTiding  that  it  may  be  declared  canceled  if  a 
Bfltisfactory  adjustment  of  the  real  estate  agent's 
commission  cannot  be  effected,  not  providing 
any  time  therefor,  time  for  adjustment  is 
identical  with  the  period  named  for  making  the 
exchange. 

2.  SpECIFTC  PKBFOBilANCE  $=^93  —  THERB  BE- 
ING NO  SUCH  SnPCLATION,  TTME  IS  HOT  ES- 
SENCE OF  COMTBAOT. 

Though  contract  for  exchange  of  properties 
names  a  period  within  which  conveyances  shall 
be  executed  and  exchanged,  there  being  no  stipu- 
lation tiiat  time  is  of  the  essence,  it  will  not  be 
considered  so  in  action  for  spedflc  perfbrmance ; 
the  parties  having  used  diligence  and  acted  In 
good  faith,  and  there  not  being  any  change  of 
circumstances  affecting  the  equities. 
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8.  MoKroAGXS  *=ol38— Tbuot  deed  to  sbcuhk 

DKBT  OORVKTB  UOAL  THIJE  ONI.T  TO  XHWOWX 
TBU8T. 

Under  the  lam  of  California,  a  trust  deed  to 
'Mcare  a  specified  debt,  amounts  only  to  an  in- 
cumbrance, and  conveys  the  legal  title  to  the 
trustee  on^  In  so  far  as  may  be  necessary  to  the 
execution  of  the  trust. 

4.  BfKGIIIO  raBTOBKAHCB  «S»10C^— GonTBAOT 

OF  habbho  lUR  XEUTina  to  bbai.tt  ex- 

rOBCZABLB  AOAIHOT  HUf. 

Contract  of  a  iDBrripd  man  to  sell  real  es-' 
tate,  though  not  Joined  in  by  his  wife,  may  be 
•pedflcally  enforced  against  him. 

5.  Sfwuho  FBBroBKARCK  «s»94  —  Of  ex- 

CHAKOE  OF  FBOFKBTIEB  NOT  INEFfSOtlTB  FOB 
FAXLUBE  TO  AfiSXON  INBDBANOE. 

Specific  performance  of  contract  for  ex- 
change of  realty  may  not  be  complained  of  be- 
canse  of  failure  to  assign  insurance  polides; 
the  decree  covering  the  matter,  and  it  being 
necessary  to  validity  of  such  assignment  that 
the  properties  be  first  exdianged. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Robert  Tucker,  Judge. 

Action  by  Jolm  F.  Kaufman  against  Her- 
man S.  HastiDgs.  Decree  for  plaintiff,  and 
defendant  appeals.  Afllrmed. 

On  November  6,  1916,  the  defendant  was 
the  owner  ot  the  lot  known  as  No.  680  East 
Harrison  street  in  the  dty  of  Portland,  Or., 
and  the  plaintiff  was  the  owner  of  a  lot  num- 
bered IGOS  Arch  street,  in  the  city  of  Berke- 
ley, Cal.  After  making  an  examination  of 
each  other's  property,  they  agreed  to  an  ex- 
<diange  of  the  realty  and  executed  a  written' 
contract  by  which  the  defendant  agreed  to 
assume  an  incumbrance  of  $5,000  on  the 
Berkeley  property,  which  was  otherwise  to 
be  free  and  clear  of  any  lien  or  charge.  The 
plaintiff,  in  turn,  was  to  assume  an  Incum- 
brance of  $4,000  on  the  Portland  property  and 
execute  a  second  mortgage  thereon  of  not  to 
exceed  $1,000,  In  favor  of  Hastings  payable 
on  or  before  two  years  from  date,  with  inter- 
est at  7  per  cent  per  annum.  Otherwise  the 
Portland  property  was  to  be  free  and  clear  of 
Uen,  excepting  a  municipal  bonded  Indebted- 
ness not  exceeding  $200;  the  intention  being 
to  hare  the  amount  of  the  second  mortgage 
cow  the  difference  between  the  existing 
liens  on  the  two  properties. 

The  plaintiff  alleges  that  about  November 
10,  1916,  with  Marie  Kaufman,  his  wife,  he 
made  and  executed  a  good  and  sufficient  deed 
of  conveyance  of  their  property  to  the  deftod- 
ant  under  the  terms  of  the  contract;  that  on 
November  15th,  following,  the  deed,  was  duly 
tendered:  that  on  Noremher  20th,  the  Kauf- 
mans duly  executed  a  second  mortgage  on 
their  Portland  property  In  favor  of  the  de- 
fendant for  the  sum  of  $1,000;  tliat  on  No- 
vfflnber  27th  the  said  mortgage  covering  the 


amotmt  of  the  difference  of  the  existing  in- 
cumbrances upon  the  property  to  be  exchang- 
ed, as  provided  In  the  written  agreement,  was 
tendered  to  the  defendant;  that  the  tenders 
liave  since  remained  and  are  now  in  force 
and  effect;  that  the  plaintiff  has  kept  and 
performed  all  of  the  terms  and  conditions  of 
the  written  contratit  by  him  to  be  kept  and 
performed,  and  la  ready,  able,  and  willing  to 
carry  out  such  agreemrat;  and  that  in  Tiola* 
tion  thereof  the  defendant  has  failed,  nc^ 
lected,  and  refused  to  carry  out  his  pert 

It  Is  furOier  alleged  that,  prior  to  the  time 
when  the  defendant  repudiated  his  contract, 
It  was  understood  and  agreed  that  the  broker 
would  take  and  accept  $400  In  full  for  his 
services  In  effecting  the  exchange  of  proper* 
ties,  of  which  amount  the  plainUff  was  to  pay 
$200;  that  the  real'estate  commission  was 
then  fully  and.  finally  settled  and  adjusted  as 
provided  In  the  contract ;  and  that  the  wilt- 
ing Is  In  full  force  and  effect  The  plaintiff 
prays  for  a  decrae  of  specific  pnf ormancew 

A  demurr»  to  the  complaint  waa  flle^ 
which  waa  overruled  by  the  court,  and  the  de- 
foidant  answered,  admitting  the  execntloa 
of  the  written  contract,  but  denying  all  other 
material  allegations.  As  an  afilnnatlve  de- 
fense, he  alleges  that  on  ManA  30,  1912,  the 
plaintiff  conveyed  to  the  Berkeley  Bank  ot 
Savings  &  Trust  Company  the  Identical  prop- 
erty described  In  the  complaint,  and  a  copy 
of  the  deed  is  attached  to  and  made  a  part  of 
the  answer  as  evidence  that  the  plaintiff  did 
not  have  and  could  not  convey  a  valid  title 
to  the  prc^rty.  The  answer  further  avers 
that  A.  L.  Wiesenbaven  acted  as  the  agent 
and  broker  of  the  plaintiff  In  the  transaction ; 
that  the  defendant  was  to  pay  his  commis- 
sion, and,  if  the  agent  should  demand  more 
than  $203  for  hts  services  and  a  satisfactory 
adjustment  could  not  be  mad^  the  defendant' 
had  and  reserved  the  right  to  cancel  and  an- 
nul the  contract  and  refuse  tx>  carry  It  out; 
that  the  agent,  (Calming  $900  as  a  reasonable 
fee  for  his  services,  proposed  to  the  defend- 
ant to  accept  $600  In  full  payment  and  declin- 
ed to  take  any  less  amount;  that  no  adjnst- 
ment  of  the  agent's  commission  satisfactory 
to  the  defendant  was  or  could  be  arranged; 
that  inasmuch  as  the  claim  was  for  $600  and 
the  defendant  was  not  willing  to  pay  more 
than  the  stipulated  amount,  on  November  20, 
1916,  he  exercised  his  right  under  the  terms 
of  the  contract  to,  and  did,  cancel  and  annul 
the  same,  refused  and  declined  to  carry  It 
out,  and  so  notified  the  plaintiff. 

A  reply  was  filed  denying  all  new  matter 
In  the  amwer.  After  the  case  waa  at  laaoe, 
the  defendant  filed  a  motion  for  Ju^mmt  on 
Uie  pleadings,  which  was  overruled.  Teati- 
mmy  waa  taken,  and  the  trial  court  rendered 
a  decree  of  specific  performance  as  prayed 
tixr  In  the  complaint.  The  defendant  appals. 
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Bnymond  I*  BtdUnn,  of  Portland  (Em- 
mons ft  Webster,  of  Portland,  on  tbe  briefs), 
for  appellant. 

C.  Ij.  Wbealdon  and  Balpb  R.  Dnniway, 
both  of  Pot tland,  for  respondent. 

JOEIKS,  J.  Oifter  stadng  the  &ctB  as 
aboTe).  0310  contract  provldeB  Uut  '*tbe 
deeds  and  other  cMiTeyances  necessary  to 
complete  this  transaction  will  be  executed 
and  exchanged  within  fifteen  days  from 
date,"  and  that  "In  the  ev^t  the  real  estate 
agent  or  agents  demand  a  comnilaslon  in  ex- 
cess of  two  hundred  (¥200)  d<dlars,  it  is  here- 
by mutually  agreed  that  if  a  satlsikctory  ad- 
Jostmoit  of  Ritdi  commission  cannot  be  ef- 
fected, this  agreemoit  may  be  declared  can- 
celed and  of  no  ect"  Before  the  contract 
was  executed,  a  personal  examination  of  tbe 
respectlTe  properties  was  made  by  each  par- 
ty.  At  that  time  the  plaintiff,  who  was  tbe 
owner  of  the  Berkeley  property,  was  a  resi- 
dent of  Portland,  Or.,  and  Mrs.  Kaufman, 
his  wife,  was  then  in  Berkeley.  The  defend- 
ant, who  owned  the  Portland  property,  was 
then  residing  in  Berkeley,  where  the  broker 
Wlesenharen  had  his  place  of  business. 

It  is  apparent  that  the  agreement  was  en- 
tered into  In  good  faith  by  both  parties,  and 
that  each  of  them  was  thai  ready  and  wlll- 
tng  to  make  tiie  exchange  when  the  amount 
of  the  conamlesloD  could  be  amicably  deter- 
mined. Steps  were  at  once  taken  to  agree  up- 
on the  amount.  The  broker  first  demanded 
$900  for  his  services,  which  both  parties  re- 
fused to  pay.  After  a  conference  he  reduced 
his  claim  to  $600,  and  after  a  further  talk 
with  tbe  plalntUTs  wife  In  bis  office  be  agreed 
to  accept  $400  In  full  for  his  serrlces.  Of 
this  amount  the  plaintiff  was  to  pay  $200, 
leaving  the  remainder  to  be  paid  by  the  de- 
fendant untter  the  terms  of  tbe  contract  The 
broker  assented  to  this,  and  be  and  the  plaln- 
tUTs wife  called  at  the  defendant's  place  of 
business  and  adrised  him  of  the  arrangement. 
The  bn^er  testifies  that  this  occurred  about 
8  o'clo<A  in  the  afternoon  of  November  20th, 
and  on  that  point  he  Is  corroborated  by  Mrs. 
Kaufman.  It  appears  Oiat  on  the  same  day, 
before  that  conversation,  tbe  defendant  had 
notified  the  broker  that  Uie  deal  was  off;  but 
the  latter  testifies  that  he  was  not  acUng  for 
or  representli^  Hastings  In  the  transaction. 
On  that  day,  also,  the  defendant  addressed 
a  letter  to  the  plalntifr  at  Portland,  advising 
him  that  on  accotmt  of  failure  to  adjust  a 
commlsrion  tbe  deal  was  off.  This  letter  was 
postmarked  ^Son  Francisco,  November  20, 
1916,  4  P.  H.**  Assumhig  that  the  testimony 
of  the  broker  Is  true,  the  letter  was  deposited 
in  the  port  office  one  hour  a^r  the  oonversar 
tl<m  between  the  defendant,  the  plaintiff's 
wifie,  and  the  broker  r^arding  the  arrange- 
meat  as  to  tbe  oommisslon. 

It  wlU  be  noted  that  the  contract  was  dat- 


ed November  6^  1010.  On  November  llUi  at 
Portland  the  plaintiff  e»cuted  and  acknowl- 
edged his  deed  to  the  Berkeley  property  and 
forwarded  It  to  his  wife  with  Instructions  to 
sign  and  arrange  for  Its  delivery  upon  tbe 
receipt  of  the  defendant's  deed  to  the  Fort- 
land  property.  The  evidence  is  not  clear  as 
to  when  she  actually  executed  tbe  deetl,  but 
Joseph  L.  MacFarland  testified  that  he  was 
vice  president  of  the  Alameda  County  Home 
Builders,  and  that  in  such  capacity  he  receiv- 
ed the  deed  duly  executed,  on  or  about  No- 
vember 15,  1918,  with  Instructtona  that  it 
should  be  held  In  escrow  until  a  settlemrat 
was  made  between  Mr.  Kaufman  and  Mr. 
Hastliigs;  that,  "when  Mr.  Hastings  deliver- 
ed his  deed,  the  Kaufman  deed  was  to  be  de- 
livered to  him";  and  that  "I  gave  Mr.  Hast- 
ings the  deed  to  read,  and  he  waji  evidently 
conversant  with  the  conditions."  His  evi- 
dence Is  corroborated  by  Arthur  E.  Weed,  the 
■bookkeeper  of  tliat  company,  who  testifies  that 
the  tender  was  made  "verbally,  and  about 
tbe  ihlrteoith  to  the  sevmteoith  ct  Morem- 
b»,  IdlBt**  and  that  "Mr.  Hastings  was  told 
(hat  the  papers  were  here  duly  execatedt 
rrady  fmr  delivery  to  him."  It  further  ap- 
pears that  about  November  2Bth  tbe  deed  In 
questlCT  was  placed  in  the  Berkd^  Bank  ot 
Savings  &  Trust  Company  with  such  Instmc- 
tlons  and  that  the  bank  gave  tbe  deftedant 
written  notice  thereof.  It  Is  also  shown  tiiat 
on  November  20,  1916,  In  Portland  the  plain- 
tiff executed  in  favor  of  the  defendant  his 
promissory  note  for  $950.73,  In  the  usual 
form,  payable  on  or  before  two  years  after 
date,  with  interest,  and  that  to  secure  Its  pay- 
ment he  executed  and  acknowledged  a  certain 
mortgage  on  his  Portland  property,  which 
was  forwarded  to  his  virlfe  at  Berkeley  with 
proper  instructions.  Mrs.  Kaufman  duly  ex- 
ecuted the  mortgage  and  it  was  placed  in 
the  bank  about  Novonber  26,  1916,  and  two 
days  later  the  bank  notified  the  dei^dant  of 
Its  receipt  and  of  the  instructiona.  Since 
that  time  the  bank  has  held  the  deed,  note, 
and  mortgage  subject  to  the  defendant's  or- 
der. 

[1, 2]  While  it  Is  iffovided  In  the  contract 
that  "all  deeds  and  conveyances  necessary  to 
complete  this  transaction  will  be  executed 
and  exdianged  within  fifteen  days  from 
date,"  there  is  no  stipulation  that  time  is  of 
the  essence  of  the  contract  Neither  is  there 
any  proviiion  as  to  the  time  the  agreement 
"maj  be  declared  canceled  and  of  no  tfect" 
tor  the  failure  to  make  a  "satlsfiictory  ad- 
Justmoit  of  sndti  canmisslcm.**  As  we  ccm- 
stme  It,  the  time  within  which  the  conunls- 
skm  was  to  be  adjusted  waa  not  fixed  by  the 
contract,  but  would  be  identical  with  ttie  peri- 
od named  hy  fbe  terms  and  provislcms,  within 
which  the  exchange  of  properties  should  be 
made.  In  Wright  T.  Astoria  Co.,  4S  Or.  224, 
228,  77  Pac.  S09.  It  Is  said : 
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"There  WM  no  underetandins  or  stipulation 
that  the  deed  Bhould  not  be  delivered  unless 
plaintiff  paid  the  purchase  price  by  a  day  cer- 
tain. In  equity  the  time  of  payment  is  not  of 
the  essence  of  a  contract  for  the  sale  of  real 
estate  unless  made  so  by  express  agreement  of 
the  parties,  by  the  nature  of  the  contract  itself, 
or  by  the  circiunstances  under  whiefa  tiie  con- 
tract was  executed. 

"Specific  performance  of  a  contract  for  the 
sale  of  real  estate  will  ordinarily  be  decreed, 
even  though  the  purchase  money  wis  not  paid 
or  tendered  at  the  exact  time  fixed  by  the  con- 
tract, when  the  par^  seeking  the  pCTformance 
has  acted  in  good  faith,  and  with  reasonable 
diligence,  unless  there  has  been  audi  a  change 
of  cirenmstancea  affecting  the  equities  of  the 
parties  or  the  justice  of  the  contract  as  to  make 
it  inequitable  that  It  should  be  enforced/'  Olt- 
ing  authorities. 

In  the  IpBtant  case  it  appears  that  both 
parties  used  due  diligence  in  trying  to  adjust 
the  amount  of  the  broker's  commission ;  tiiat 
on  Nov^ber  20,  1016,  the  amount  whidi  the 
defendant  was  to  pay  was  ascertained  and 
determined  within  the  terms  of  the  contract ; 
that  the  plaintiff  acted  in  good  faith  In  exe- 
cotlng  and  tendering  the  deed,  note,  and  mort- 
gage; and  that  there  has  not  been  any  such 
"(^ange  of  circumstances  Affecting  the  equl> 
ties  of  the  parties  or  the  Justice  of  the  con- 
tract, as  to  make  It  Inequitable  that  It  should 
be  Mforced." 

The  agreement  provided  that — 

"In  said  exchange  of  properties  the  said  Her- 
man S.  Hastings  will  assume  an  incnmbrance 
on  the  Berkeley  property  of  not  to  exceed  five 
thousand  ($5,000.00)  dollars,  said  Berkeley  prop- 
erty to  be  free  and  clear  of  all  other  incum- 
brances of  whatsoever  nature," 

There  is  no  other  provision  as  to  the  char- 
acter or  nature,  of  plaintiff's  title.  It  appears 
that  on  February  1, 1912,  the  plaintiff  execut- 
ed a  trust  deed  of  his  property  to  the  Berke- 
ley Bank  of  Savings  &  Trust  Company  to  se- 
cure a  debt  to  Walter  H.  Ratdlff,  Jr.,  of  $5,'- 
438.94  with  Interest  at  7  per  cent  per  amnmi, 
to  be  paid  in  graduated  inatallmeDts,  which 
on  and  after  February  1, 1914,  were  to  be  at 
the  rate  of  $75  per  month  with  accrued  in- 
terest The  deed  recited  that  the  plaintiff 
did  "grant  bargain,  sell,  convey  and  confirm 
unto  the  party  of  the  second  part  and  unto 
its  heirs  and  assigns  all  of  that  piece  or  par- 
of  land  situate  in  the  city  of  Berkeley,, 
county  of  Alameda,  state  of  California,"  as 
the  same  Is  described  In  the  complaint  "to 
have  and  to  hold  the  same  to  the  party  of  the 
.second  part,  and  to  its  heirs  and  assigns 
(said  party  of  the  second  part  and  Its  heirs 
or  assigns  being  hereby  expressly  authorized 
to  convey,  subject  to  the  trust  herein  express- 
ed, the  land  above  described)  upon  the  trusts 
and  confidences  hereinafter  expressed." 

[3]  The  defoidant  insists  that  under  the 
laws  of  Oalifomla  this  trust  deed  was  an  ah- 
solute  conveyance,  and  Uiat  at  the  time  ot 


the  esKcntion  of  the  contract  the  ^Udntlff 
did  not  have  any  title  to  bis  property  to  con- 
vey. He  cites  a  number  ot  GaUfomla,  ded- 
sions  to  support  his  contaiti(ni.  While  there 
may  have  been  a  conflict  in  tbe  early  deci- 
sl<ni8  of  that  state,  ^s  to  the  force  and  effect 
of  snch  a  deed,  we  think  that  the  question 
was  ftilly  and  finally  settled  in  the  case  of 
MacLeod  v.  ICoran,  153  Cftl.  87,  94  Pac:  604, 
where,  In  commenting  upon  titie  precedoits, 
the  opinion  says : 

"These  decisions  are  based  upon  the  fact  tuat 
such  a  deed,  though  in  form  a  grant,  Is  really 
only  a  mortgage,  and  does  not  convey  the  fee. 
A  trust  deed  of  the  kind  here  Involved  differs 
from  such  a  deed  only  in  that  it  conveys  the 
legal  title  to  the  trustees  so  far  as  may  be  neces- 
sary to  the  execution  of  the  trust.  It  carries 
none  of  the  incidents  of  ownership  of  tiie  prop- 
erty, other  than  the  right  to  convey  upon  de* 
fault  on  the  part  of  the  debtor  in  the  payment  of 
his  debt.  The  nature  of  such  an  instrument 
has  been  extensively  discussed  by  this  court,  and 
the  sum  and  substance  of  such  discnssion  is  that 
while  tiie  legal  title  passes  thereunder,  and  the 
trustees  cannot  be  bdd  to  hold  a  mere  ^ien' m. 
the  property,  it  is  practically  and  substantially 
only  a  mortgatfe  with  power  <^  sale.  *  *  * 
The  legal  title  is  conveyed  solely  for  the  purpose 
of  security,  leaving  in  the  trustor  or  his  suc- 
cessors a  legal  estate  in  the  property,  as  against 
all  persons  except  the  trustees  and  those  law- 
fully claiming  under  them.  Civ.  Code,  $|  866, 
866.  Except  as  to  the  trustees  and  those  hold- 
ing under  them,  the  trustor  or -his  successor  is 
treated  by  our  law  as  the  holder  of  the  legal 
title.  •  *  •  The  lc«al  estate  thus  left  in  the 
trustor  or  his  successors  entitles  them  to  the 
possession  of  the  property  nntil  after  their  rights 
have  been  fully  divested  by  a  conveyance  made 
by  the  trustees  in  the  lawful  execution  of  their 
trust  and  entitles  them  to  exerdse  all  the  ordi- 
nary incidents  of  ownership  in  regard  to  the 
property,  subject  always^  of  course^  to  the  exeeur 
tion  of  the  trust" 

In  the  Instant  case  the  trust  deed  was  ex- 
ecuted to  secure  a  specified  existing  debt 
When  that  debt  Is  discharged  according  to 
its  terms,  the  plaintiff  or  his  successor  in  In- 
terest is  Ipso  facto  entitled  to  a  reconveyance 
of  his  realty. 

The  testimony  shows  that  at  the  time  the 
exchange  contract  was  executed  the  amount 
of  that  existing  debt  was  less  than  $5,000, 
and  that  the  plaintiff  was  not  in  default  In 
any  of  his  specified  payments.  Accordihjr  to 
the  terms  of  the  contract  the  defendant  was 
to  assume  an  incumbrance  upon  the  plain- 
tiff's prop^ty  of  not  to  exceed  $5,000,  and  un- 
der the  authority  of  MacLeod  v.  Moran,  su- 
pra, we  hold  that  the  trust  deed  which  the 
plaintiff  executed  to  the  bank  was  an  Incum- 
brance. It  is  shown  by  the  record  that  the 
amount  did  not  exceed  five  thousand  dollava. 
By  the  payment  of  that  sum  tlie  defttidant 
would  acquire  title  to  ttie  property  free  and 
clear  of  any  charge,  lira  or  Incombrance. 

[4]  The  exchange  contract  was  not  ezec^t- 
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ed  by  tbe  wll»  ot  either  portr*  and  it  li  oon- 
teaded  that— 

"A  contract  for  the  sale  of  real  estate  in  which 
the  wife  oi  the  contractor  im  not  joined  cannot 
be  ipedflnUT  anfoned." 

The  plaintiff  does  not  ae&i  a  Q>edflc  per- 
formance of  the  contract  as  against  the  wife 
of  the  defendant,  and  It  is  shown  that  the 
plahitiff*a  wife  has  joined  in  the  conTeyance 
ot  his  property  to  the  defendant  and  In  the 
execution  of  the  mortgage. 

[G]  Comidalnt  Is  made  of  the  failure  to  as- 
sign policies  of  insnrance.  Prior  to  the  ex- 
change of  properties  such  asslgnmentB  would 
be  Toid.  In  any  eveot,  they  would  be  a  mat- 
ter of  minor  Importance  and  are  now  fully 
covered  by  the  decree  of  the  trial  court.  No 
objection  whatever  was  made  to  the  form  oz 
substance  of  the  deed,  note,  and  mortgage 
which  were  tendered. 

From  a  careful  examination  of  the  record 
we  are  convinced  that  the  plaintiff  acted  in 
good  faith,  nsed  due  diligence  to  carry  out 
the  exchange  contract,  and  is  entitled  to  spe- 
cific performance.  The  decree  of  the  circuit 
court  Is  flfflnned. 

BENSON,  HABBIS,  and  BBKNmn,  JJ., 
concur. 


DBNNISON  V.  JOSSI  et  al 
OSnpreme  Court  of  Oregon.    Sept  80,  1919.) 

1.  HovrsAOKB  «S981S  —  Rcmn-AnnanT  or 

HOBTOAOH  SATXaVXBD  BT  MXSTAKIB. 

When  the  owner  of  two  mortgages,  Intend- 
ing to  satisfy  me,  by  mistake  satisfies  the  oth- 
er, mortgage,  he  Is  entitled  to  have  the  mlstalra 
cnrected  and  the  mortgage  reinstated,  nnless 
Tights  of  third  parties  woold  he  prejudiced. 

2.  YBrDOB  AHD  PuaoKAgD  «a»2SlCl>-Mo»F- 
aAQBE  uTmimra  wmrsAOB  bt  iobtaxb 

BAB  2fO  BXHEDT  AGAINST  ZHHOdHT  PUB- 
CHASES. 

The  owner  ot  a  mortgw  who  satisfied  it 
bj  mistake  is  not  entitled  to  liave  the  mistalce 
corrected  and  the  mortgage  reinstated  as 
against  tbo  intenrening  righto  of  bona  fide 
purchasers  and  Incumbrancera. 

8.  TInrDOB  AlTD  FITKOHAaiB  4si»2Sl(l)— BlGBm 
or  BOITA  riDB  PUBOHAaBBS  ASD  ZlfOUH- 
BBAarOKBS  WrrHOUT  hotiob  whbv  kobt- 
OAQK  EBB0HB01TBX.T  BATISnSD. 

Where  the  owner  of  two  mor^ages  through 
mistake  satiaSed  one  which  he  did  not  intend 
to  satisfy,  and  after  the  satisfaction  was  in- 
dorsed on  the  record,  the  premises  were  die- 
poaed  of  and  a  subsequent  mortgage  given,  heldt 
that  the  laat  purchaser  and  the  mortgagee  took 
the  same  without  any  eoostractlve  notice,  so 
that  the  mortgagee  was  not  entitled  to  have  the 
mortgage  reinstated,  the  pnrchasw  and  snbse- 
qaent  incnnbrancer  haring  no  actual  notlGe. 


Department  1. 

Appeal  from  Circuit  Court,  Utiltnomah 
Gonnty ;  Geo.  W.  Stapleton,  Jndge. 

Sntt  by  John  Dennlson  against  Mike  Jossi, 
sometimes  known  as  Mlchad  Jossl,  Mai^ret 
Jossi,  his  wif^  and  others,  and  J.  Martin 
Plerson  and  others.  From  a  decree  dismiss- 
ing suit,  plaintiff  appeals.  Afllrmed. 

By  mistake  John  Dennlson  satlsfled  a 
mortgage  owned  by  him,  and  upon  discovery 
of  his  mistake  brought  this  suit  for  the  pur- 
pose of  reinstating  and  foreclodng  the  mort- 
gage. There  was  a  decree  dismissing  the 
suit  and  the  plalntitr  appealed. 

•  On  July  81,  1008,  Chester  A.  Sheppard  and 
ills  wife  gave  to  John  Dennlson  their  promis- 
sory note  for  f750  payable  on  July  81,  1911, 
with  interest  at  8  per  cent,  per  annum,  pay- 
able semiannually ;  and,  to  secure  the  not^ 
they  also  gave  a  mortgage  on  lot  26  In  block 
1  In  Creston,  Multnomah  county,  Or.  This 
is  the  mortgage  which  Dennlson  satisfied  by 
mistake,  and  It  Is  this  Incumbrance  which  he 
is  seeking  to  have  reinstated  and  foreclosed. 

On  the  same  date,  Jnly  31, 1908,  Chester  A. 
Sheppard  and  his  wife  gave  another  promls- 
B017  note  to  John  Dennlson  for  f  7S0,  payable 
Jn^  81, 1911,  with  interest  at  8  per  cent  per 
rnimnn,  payable  semiannually ;  and  the  Shep- 
pards  secured  this  note  by  executing  a  mort- 
gage on  lot  6  In  block  11  In  Creston. 

Both  mortgages  were  witnessed  by  the  same 
witnesses,  acknowledged  before  the  same 
notary  public;  and  both  were  presented  for 
record  at  4:^  p.  m.  on  July  31,  1908.  The 
Instnunents  ttwneelTes  are  identical  In  all 
respects,  exc^t  that  one  covers  lot  26  In 
block  1,  while  the  other  embraces  lot  5  in 
block  11  In  Creston,  and  except  that  the 
forma-  bears  the  numb^  22889,  whldi  ap- 
pears to  haTe  I>eat  stamped  upon  it  by  the 
recording  officer,  while  the  latter  la  num- 
bered 22858.  The  mOTtga^e  corerlng  lot  5  Is 
wholly  recorded  on  page  474  in  Book  810  of 
the  Mortgage  Beeords  for  Multnomah  Gonn- 
ty. Each  page  of  this  book  la  numbered  at 
the  top.  Immediately  to  the  right  of  and  a 
little  bdow  page  No.  474  are  the  figures 
"22868,"  the  number  given  by  the  recording 
officer  to  the  mortgage  on  lot  S.  immediate- 
ly below  the  figures  "22858"  are  the  words 
"Siieppard  et  ux.  to  Doudaon,"  and  then 
follows  a  record  of  tb»  mortgage  on  lot  Si 
Near^  the  entire  page  is  reqidred  for  this 
Instrumait,  alttKragh  there  was  mough  of 
the  page  left  to  permit  the  recording  of  a 
small  portion  ot  the  mortgage  which  relates 
to  lot  26.  The  record  of  the  mortgage  cover- 
ing lot  25,  as  In  the  case  of  Qie  other  mort- 
gage, shoirs  its  Identlflcatlon  number;  for 
the  flgurai  "SS8EW  appear  first,  and  then 
Immediately  btiow  these  ugures  are  the 
words  "Sh^pard  et  ux.  to  Dennlson,"  ftnd 
ttian  follows  a  recnd  of  the  mortgage  cover- 
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ing  lot  2B.  Bowerer,  only  bIx  lines  of  this 
InBtniment  ain>ear  on  page  474,  and  tbe  re- 
mainder was  written  on  page  47S.  On  the 
margin  of  page  476  and  next  to  the  record  oC 
the  mortgage  covering  lot  25  Is  a  writing 
signed  by  John  Dennison  which  reads  as  fol- 
lows :  "Full  satisfaction  of  the  within  mort- 
gage Is  hereby  acknowledged  this  30th  day 
of  June,  1909." 

The  mortgage  on  lot  &  had  been  paid,  and 
Dennison  intended  to  satisfy  that  incum- 
brance ;  but  for  some  reason  he  made  a  mis- 
take and  signed  the  writing  which  purports 
to  satisfy  the  mortgage  on  lot  25.  No  pay- 
ments, except  <me  payment  of  interest,  bad 
been  made  <m  the  note  whidi  wu  wcored 
by  the  mortage  <n  lot  26.  DennlKm  did 
not  discover  his  mistake  until  on  or  about 
April  U.  191%  and  on  that  date  he  caused 
to  be  made  and  he  signed  ratrlee^  <Hie  on  the 
margin  of  page  474  and  another  on  the  mar- 
gin of  page  475,  to  the  ettwA  that  the  writ- 
log  of  June  30,  1900,  was  Intended  to  apply 
to  lot  6,  but  by  mistake  was  entered  on  page 
475. 

On  January  28,  1900,  Sheppard  and  wife 
deeded  lot  25  to  J.  Martin  Plerson  and  wife ; 
but  the  conveyance  was  not  recorded  until 
March  14,  1914.  The  grantors  covenanted 
that  they  were  the  owners  of  the  lot,  and 
that  the  premises  "are  free  from  all  Incum- 
brances, except  a  certain  mortgage  of  seven 
hundred  fifty  ($750)  dollars  drawing  8  per 
cent.  Interest,  dated  July  SO,  1908,  given  to 
John  Dennison,  which  said  grantees  assume 
and  agree  to  pay." 

By  an  instrument  dated  June  3,  1914,  and 
recorded  October  9,  1914,  J.  Martin  Plerson 
and  his  wife  deeded  lot  25  to  E.  L.  and  O. 
Ij.  Beadell.  The  grantors  in  this  tnatmment 
cov^ianted  that  the  property  was  "free  from 
all  incumbrances,  except  a  certain  mortgage 
ot  seven  hundred  fifty  ($760)  dollars  drawing 
8  per  cent  per  annum,  dated  July  30,  1908, 
given  to  John  Dennison,  which  Is  past  due 
one  year  and  said  grantees  assume  and  agree 
to  pay." 

The  Beadells  and  their  wives  transferred 
lot  25  to  Clyde  and  Ludie  McCoy  by  a  deed 
dated  October  6,  1915,  and  recorded  October 
9,  1915.  This  conveyance  contains  a  cove- 
nant "that  the  said  premises  are  free  from 
all  incumbrances  except  a  certain  mortgage 
of  seven  hundred  and  fifty  ($760)  dollars 
drawing  8  per  cent,  interest  per  annum,  dated 
July  30,  1908."  The  grantors  also  agreed  to 
defend  against  all  lawful  claims  and  de- 
mands "save  and  except  the  above-mentioned 
mortgage." 

By  a  warranty  deed  dated  December  15, 
1915,  and  recorded  on  that  day  the  McCoys 
conveyed  lot  25  to  Frederick  C.  Blatch. 
The  grantors  covenanted  that  the  property 
was  free  from  all  IncnmbruiceB  and  agreed 
to  defend  against  the  demands  of  all  per^ 
sons. 

By  a  warranty  deed  dated  December  16, 
1915,  and  recorded  December  17,  1915,  Fred- 
erick a  Blatch  conveyed  lot  25  to  W.  B.  ' 


Bangh.  The  grantor  In  (Us  Inatmment  cove- 
nanted that  the  premises  were  free  ttom  all 
Incnmhrances  "except  dty  Ilois  now  bonded." 

On  December  17,  IftUS,  W.  B.  Bangh  bor^ 
rowed  $1,000  from  W.  L.  Boise,  trustee,  and, 
to  eecnre  the  note  given  by  him,  he  executed 
a  mortgage  oa  lot  2S.  This  mortgage  was 
recorded  on  Decenlbar  17.  1916,  the  date  of 
Its  execution. 

,  By  a  warranty  deed  dated  March  10,  1916, 
and  recorded  March  15,  1916,  W.  B.  Bangh 
and  his  wife  conveyed  lot  25  to  Mike  Jossl. 
The  grantors  covenanted  with  the  grantee 
in  this  deed  that  "the  said  premises  are  free 
from  all  Incombrances  except  mortgage  of 
$1,000,  which  grantee  assumes." 

The  trial  court  decided  that  Boise,  as 
trustee,  was  an  innocent  mortgagee  without 
notice:  and  that  Jossl  was  an  Innocoit  pur- 
chaser without  notice. 

M.  M.  Matthlessen,  of  Portland  (Wood» 
Montague  &  Hunt  and  P.  P.  Dabney,  all  of 
Portland,  on  the  briefs),  for  appellant. 

Q.  L.  Matthews,  of  Portland  (Grant  B. 
Dlmlck,  of  Oregon  City,  and  Chrlstopherson 
&  Matthews,  of  Portland,  on  the  brief),  for  re- 
spondents Jossl. 

Frederick  V.  Holman,  of  Portland  (John  T. 
McKee,  of  Portland,  on  the  brief),  tor  re- 
spondent Boise. 

Chester  A.  Sheppard,  of  Ptntland,  for  re- 
spondent Sbeppord. 

HARRIS,  J.  (after  stating  t^e  facts  as 
above).  The  mistake  made  by  Dennison  was, 
either  wholly  or  In  part,  the  result  of  his 
own  individual  negligence.  It  Is  posstble 
that  the  recording  oSlcer  who  prepared  the 
entry  and  attested  Dennlson's  signature  to 
the  satisfaction  of  the  mortgage  shared  in 
the  negligence ;  but  whether  he  did  or  not  is 
immaterial  as  betweoi  Dennison  and  de- 
fendants Boise  and  Jossl.  The  note  which 
was  secured  by  the  mort^tge  on  lot  6  was 
paid,  and  after  It  was  paid  Dennison  went 
to  the  courthouse  for  the  purpose  of  satis- 
fying the  mortgage  which  covered  lot  5. 
Dennison  testified  that  he  *Svent  In  the  court- 
house and  laid  down  the  mortgage,"  and 
"the  man  took  the  book,  and  he  told  me 
where  to  sign,  and  I  signed  there."  ^Vhlle 
It  is  not  necessary  to  decide  whether  the 
mortgage  which  Dennison  took  to  the  court - 
bouse  was  the  one  covering  lot  25  or  the  one 
covering  lot  6,  yet  there  are  a  number  of  cir- 
cumstances from  which  It  can  be  ar^ed  that 
the  recording  officer  was  shown  the  mortgage 
on  lot  25.  There  Is  an  Indorsement  on.  the 
back  of  the  orlglndl  Instrument,  covering  lot 
25,  showing  that  it  was  recorded  on  page  474 
of  volume  819.  The  whole  of  the  mortgage 
on  lot  5  appears  on  that  page,  and  only  a. 
small  part  of  the  mortgage  on  lot  25  is  there 
shown;  and  hence  there  Is  room  for  the 
argument  that  the  practiced  eye  of  the  re> 
cording  ofilcer  did  not,  when  be  turned  to 
page  474,  overlook  the  record  of  the  mort- 
gage on  lot  5.  If  the  officer  observed  tliat 
page  474  contained  the  record  of  the  other 
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mortage,  it  1b  possible  that  be  was  gnided 
br  the  nnmber  etamped  on  tbe  bade  of  tbe 
instrument  and  written  on  the  record  as 
well  as  hy  tike  description  of  the  mortgased 
property.  Dennlaon  was  nea^lgrat,  bow- 
erer,  eren  though  he  totA.  tbe  mortfi^ge  on 
lot  5  to  the  conrthonse;  bnt  be  was  stlU 
more  negligent  If  he  showed  tbe  recording 
officer  the  mortgage  (m  lot  2S> 

[1-3]  When  the  owner  of  two  mortgages  In- 
tends  to  satisfy  one,  bnt  by  a  mistake  satis- 
fies tbe  other,  mortgage,  he  Is  entitled  to 
bare  the  mistake  corrected  and  the  mortgage 
reinstated,  unless  the  rights  of  third  parties 
will  be  prejudiced.  27  Cyc.  1433.  The  same 
rule  that  measures  the  rights  of  Jossi  also 
determines  the  rights  of  Boise.  If  Jossl  was 
a  purchaser  for  value  In  good  faith  and  with* 
out  notice  of  Dennison's  egolty,  then  he  ts 
entitled  to  prevail;  and  so,  too,  Boise  as 
mortgagee  Is  entitled  to  protection  If  he  took 
a  mortgage  on  the  lot  in  good  faith  and 
without  notice.  19  B.  O.  L.  40»;  Lowry  v. 
Bennett,  119  Mich.  301,  77  N.  W.  935.  It  is 
nmceded  that  nether  Boise  nor  Jossl  had 
actual  knowledge  of  the  mistake  made  by 
tDennison ;  and  therefore  we  must  inquire 
whether  these  two  defendants  had  construc- 
tive  knowledge  of  tbe  plaintiff's  equity. 

Counsel  for  the  defendants  rely,  among 
other  precedents,  upon  LarzelMre  v.  Stark- 
weather, 3S  Mich.  90,  107,  wbere  it  Is  said 
Uiat— 

"niere  are  cases  wUdi  go  very  far  in  ez- 
taiding  the  doctrine  of  laches  in  applrins  the 
mle  of  conatructive  notice.  We  think,  bow- 
e^er,  the  better  and  certainly  the  eafer  rule  to 
be  that  a  mere  want  of  caution  is  not  sufficient 
—not  that  he  had  incautiously  neglected  to 
make  inquiries,  but  that  be  bad  designedly  ab- 
•tained  from  making  Inqniry  for  the  very  pur* 
pose  of  avoiding  knowledge." 

It  is  not  necessary  to  determine  whether 
the  langnage  Just  qnc^  should  be  applied 
In  its  fall  literal  meaning.  N<v  do  we  And 
It  necessary  to  discuss  the  reaawilng  &a- 
ployed  in  Raymond  t.  Flavel,  27  Or.  219, 241, 
40  Pic  168;  bnt  fOr  the  purpose  of  tbe  coo- 
troreray  presented  bere  It  Is  soffldent  to 
ftdlow  the  language  found  in  McDoi^al  t. 
Lame,  89  Or.  212,  214,  64  Pac.  864,  where  It 
Is  said  in  substance  that  a  party  is  dutrge- 
able  with  notice  of  an  outatanding  equity 
held  by  a  tbird  persim  if,  in  the  same  dr- 
cnmstanoes.  an  ri>rdinarlly  prudent  man 
would  have  made  inqniiy,  and  if  such  In- 
qtUry,  upon  being  prosecuted  with  ordinary 
dlllgttkce,  would  bare  resulted  in  knowle^e 
of  the  equity.  Jomlngs  v.  Lents,  SO  Or.  4S4, 
93  Pac.  327,  29  L.  B.  A.  (N.  S.)  534,  11  L.  B. 
A.  (N.  S.)  290.  None  of  the  precedents  ez- 
prcBS  the  role  in  language  more  favorable 
to  the  plaintiff  than  does  tbe  oi^nlon  In  Mc- 
Dongal  T.  Lame;  and  yet,  if  the  rights  of 
Qiese  lit^nts  are  measured  by  this  rule  of 
wdlnary  diligence,  the  test  that  is  tbe  most 


DENNISON  T.  JOfiSI  271 
(114  F,> 

fisTturable  to  ^  phUntUf ,  It  iriB  nererfbe- 
less  be  found  that  Dennison  cannot  prevail. 

Before  "Facing  the  mortgage  Boise  ex- 
amined an  abstract  showing  the  condition  ot 
tbe  record  title.  Tbl»  abstract  included  tbe 
mortgage  from  tbe  Sli^vards  to  Dennison 
and  the  satfatfactlon  of  that  piort^aget  as  it 
was  recorded  on  Juro  30, 1909,  tbe  deed  from 
the  Sheppards  to  tiie  Piers*^,  and  the  con- 
veyance from  tbe  Plersons  to  the  Beadelis. 
Tbe  deed  from  Blatdi  to  Baugh  did  not  ap- 
pear in  tbe  abstract,  bnt  the  original  Instru- 
ment was  shown  to  Boise.  The  record  is  not 
entirely  clear  as  to  whether  or  not  tbe  ab- 
stract submitted  to  Boise  contained  an  ac- 
count of  the  deed  from  the  Beadelis  to  the 
McCoys  or  an  account  of  the  deed  from  the 
McCoys  to  Blatcb ;  but '  It  is  certain  from 
tbe  evidence  that  Boise  either  saw  a  recital 
of  those  two  deeds  In  the  abstract  or  was 
shown  the  original  Instruments.  Boise  was 
acting  as  trustee  for  a  Mrs.  Taylor.  One 
Anderson  was  negotiating  with  Mrs.  Taylor 
for  a  loan,  and  "he  brought  her  to"  Boise's 
office.  Boise  had  noticed  tbe  references  to 
the  Dennison  mortgage  In  the  respective 
deeds  given  to  the  Hersons,  tbe  Beadelis; 
and  the  McCoys,  as  well  as  the  satisfaction 
of  the  mortgage.  Boise  testified  that  when 
Anderson  came  to  bis  office  with  Mrs.  Bay- 
lor: 

"I  says,  1  don't  understand  about  these  res- 
ervatious  here.'  He  aays,  Those  mortgages 
are  satisfied ;'  be  says,  'I  am  an  abstractor  and 
I  saw  it  myeelf.'  I  says,  'I  wish  you  would  go 
back  to  tbe  abstractor  and  get  a  note  about 
that.'  -And  so  be  did,  end  be  came  back  with 
a  note  from  the  abstractor  showing  that  tbe 
mortgage  was  satisfied,  and  he  assured  me 
that  he  had  seen  it  on  tiie  reoord,  so  I  believed 
him." 


In  the  course  of  the  conversation  between 
Anderson  and  Baiae  tbe  former  exx^alned 
to  the  latter  "that  this  was  probably  some 
real  ratate  man  drawing  tbe  deed  that  had 
copied  what  had  been  in  som^)ody*8  else 
deed  and  that  was  the  reasm  of  tt" 

It  is  true  that,  as  said  in  Talbot  v.  Joseph, 
79  Or.  808,  317. 105  Pac.  184,  187.  "the  record 
is  the  standard  which  tbe  law  has  erected 
to  decide  such  questions,  and  he  Is  bound  by 
the  terms  tjl  the  conveyance  as  reccffded,  but 
no  further" ;  and  consequently  any  d^ect  in 
the  abstract  could  not  be  of  avail  to  Boise. 
The  abstract  stated  the  whole  truth  as  it 
was  at  that  time  told  by  the  record,  and 
when  Boise  cmnpleted  his  examination  of 
tbe  abstract  be  knew  as  much  as  he  would 
bare  learned  if  he  bad  gone  to  the  records 
and  read  all  the  entries  altecting  lot  25.  It 
is  also  true  that.  If  he  had  gone  to  the  court- 
house, he  ml^t  possibly  have  seen  the  reoord 
€f  tbe  mortgage  relating  to  lot  5;  and  yet 
he  was  under  no  obligation  to  examine  Into 
the  title  of  lot  6.  Nor  would  it  necesaarily 
follow  that  Boise  would  be  diargeable  with 
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iMid  fUth  U  he  bad  mada  no  other  lnQvliies 
than  tfaOBB  actually  made  by  hlin,  evea 
tbougta  ha  had  gone  to  Uie  oourtboiu^  and 
whUe  InveatlgRtlng  the  title  of  lot  25  oasn- 
ally  noticed  the  record  of  the  mortgage  on 
lots.  Bolae  did  obaem  that  two  deeds  made 
after  the  aatltfactlon  ct  the  mortgage  con- 
tained raerratlons  relating  to  the  Dennison 
mortgage.  Bolae  la  a  lawyer  with  many 
years  of  eq)arlence;  and,  fnrtbermore,  the 
terma  of  hie  teuat  reaoired  him  to  loan  on 
first  mortgages.  Bolae  aaaored  himself  that 
the  reoord  In  tnitli  ocmtalned  a  satiaCactlon 
of  the  mortgage,  and  this,  pins  his  knowledge 
of  the  existence  of  the  two  deeds  contain- 
ing oovenants  that  the  pranlses  were  free 
from  all  Incombrances,  together  with  the 
statemoit  made  by  Anderson,  Justified  him 
as  a  reasonably  prudent  business  man  In 
mairiiig  the  loan. 

The  title  to  Ic^  26  was  examtaied  by  "Mr. 
Sdunauch  and  Hr.  Hc^nale*'  for  the  de- 
f^dant  Joesl.  McKenzie  &  Ca  craidncted  a 
fire  Insorance,  money  loaning,  and  real  es- 
tate traslneas  In  Portland,  the  dty  in  which 
all  the  transactions  involiwd  In  this  Utlgft- 
tion  occurred ;  and  W.  J.  SduQantOi  was  an 
ouployfi  of  McEoisle  &  Co.,  and  as  snch  en> 
V^oy^  "just  handled  the  real  estate.'*  An  ab. 
stract  containing  an  accniate  aoconnt  of  the 
entire  record  concerning  lot  20  was  sub- 
mitted to  Mr.  HcKenzie,  who  examined  it 
He  noticed  that  Mr.  had  made  a  loan 
of  ¥1,000,  and,  after  making  the  remark  that 
"If  Mr.  Boise  passes  on  it  it  most  be  all 
right,"  he  sent  Schmaudi  to  see  Mr.  Boise. 
Schmauch  says  that  he  asked  Boise. "If  be 
had  f  oond  the  title  O.  K.  and  made  the  loan, 
and  he  said  'Yes.'"  We  think  that  Jossl, 
through  his  representatlTcs,  exercised  all  the 
care  that  could  be  expected  of  an  ordinarily 
prudent  man. 

The  decree  is  atBrmed. 
t 

McBRIDE,  O.  J.,  and  BtTBNBTT  and 
BENSON.  33^  concur. 


McKllSSICK  T.  McKZSSICE. 
(Snprone  Court  of  Oregon.   Oct  14,  1910.) 

1.  DiVOBCB  €=3312— OBDBB  BETUSinO  UODI- 
FICATION  OT  DECREE  AS  TO  CUSTDDT  OW  CUILO 
BEVIEWABUC. 

Order  refusing  motion  to  modify  decree  aa 
to  custody  of  child,  necessarily  based  on  matterB 
occuninfc  after  divorce  decree,  whidl  under  L. 
O.  L.  S  7S6,  is  conclusive  as  to  matters  occurring 
before  Its  rendition,  la  rerlewable. 

2.  DiTOBCE  ^9303(3)— Pabtt  beekino  kodi- 
nCATXOlT  OF  DECBXB  A8  TO  CUBTODT  OT  0HIX.D 
HAS  BUBOEN  OF  PBOOF. 

The  defeated  party  In  divorce  seeking  modt- 
fleadon  of  decree  sa  to  ebstody  of  child  has  the 


baraen  of  showing  sonsthhig  I7  mmou  of  wUd 
the  eatnhllahed  status  should  be  distubsd. 

8.  DzToaoB  4s9298(l>  —  Iir  awabdins  om- 

TODT  cm  OHILDnEN  m  WSLFABS  PASAlHIDirr. 

It  Is  the  cardinal  ptlneipls  in  awarding 
custody  of  children  of  divorced  petsons  tiiat  the 
Interest  and  welfare  of  the  children  ars  para- 
mount to  the  rights  and  privileges  o<  ^e  par- 
ents. 

4.  DiVOBOB  «s»^(%— On  OTOKODT  AWABD- 
BD  HOTHBB,  PUCXIfO  CDBILDBBn  IK  HOKB 
WITH  QBANDPABBNT8  FBOPEB. 

The  mother  to  whom  decree  of  divorce 
awards  custody  of  child  is  within  her  rights 
and  duty  in  famishing  it  with  a  suitable  home 
and  surroundings  with  her  parents;  she  finding 
it  necessary  to  talie  employment  dsewfaere  to 
support  herselt 

6.  Divorce  O=r303(^— Modifioahoh  of  dk- 
oreb  awabdino  custody  of  obzlobbh  to 
mother  properlt  denied. 
The  motion  of  divorced  father  to  modify  de- 
cree awarding  custody  of  child  to  its  mother  is 
properly  denied;  he  not  showing  that  mother 
was  unfit  to  have  the  care  of  it  or  that  its  cou- 
dition  would  be  improved  over  its  present  sur- 
roundings. 

Department  L 

Appeal  from  Circuit  Goart;  Multnomah 
County;  Bobert  O.  Morrow,  Judge. 

Divorce  suit  by  Frances  McKlssitSc  against 
Stuart  McKlssiek.  From  order  daiylng  mo- 
tion to  modify  decree  as  to  custody  of  child, 
defendant  appeals.  Affirmed. 

On  November  7, 1917,  at  the  salt  of  plain- 
tiff, the  circuit  court  of  Multnomah  county 
granted  her  a  divorce  the  defendant  and 
gave  her  the  care  and  custody  ot  the  minor 
daui^ter  of  the  parties  until  the  further  order 
of  the  oourt,  upon  condition  that  the  defend- 
ant may  have  the  privilege  of  visiting  the 
child  at  reasonable  times  and  places,  and  with 
the  further  provision  that  he  might  have  the 
child  visit  blm  at  Portland,  Or.,  with  reason- 
able firequenc^  by  providing  a  safe  and  proper 
means  of  transportation  end  acccHumodatlona 
while  in  his  care.  By  the  decree  he  was  re- 
quired to  pay  to  the  plaintiff  a  fixed  sum  as 
alimony,  and,  further,  to  pay  fl5  per  mouth 
until  further  order  of  the  court  for  the  main- 
tenance and  support  of  the  tdind.  6n  March 
13, 1916,  be  filed  a  motion  In  the  circuit  court 
for  a  modification  of  the  decree  relieving  hini 
from  paying  any  further  alimony,  costs,-  or 
attorney's  fees  as  provided  in  the  decree,  and 
that  be  be  given  the  care,  custody,  and  con- 
trol of  the  minor  child.  On  March  30,  1918, 
the  circuit  court  heard  the  application  and  de- 
nied It.  From  this  order  the  defendant  ap- 
peals. 

H.  L.  Ganoe,  of  Portland  (U  G.  Bngllsli,  of 
Portland,  on  the  brief),  for  appellant 

J.  LeBoy  Smith,  of  Portland,  for  respondr 
ent 
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BURNErrr,  J.  (after  stating  the  focts  as 
above)  [1]  Notwithstanding  tbe  contention  at 
the  defendant,  tills  Is  an  appealable  order,  as 
held  In  another  feature  of  this  same  case 
rep<»rted  In  174  Fac.  721.  The  court  had  jn- 
rlBdlctlon  of  the  persons  and  subject-matter 
inrolred  In  this  snlt  and  rendered  a  decree 
respecting  the  custody  of  the  child.  This  was 
final  and  conclosire  as  -to  all  matters  occiir- 
ring  before  the  rendition  of  the  decree;  for 
section  766,  L.  O.  L.,  speaking  of  the  decree  of 
a  coart  baring  jurisdiction  as  aforesaid  says: 

"In  case  of  a  judgment,  decree,  or  order 
against  a  specific  thing,  or  in  respect  to.  the  pro- 
bate ot  a  will,  or  the  admintetration  of  the  es* 
tate  of  a  deceased  pmon,  or  in  respect  to  the 
penoaal,  political,  or  I«gal  condition  or  relation 
of  a  particular  person,  the  Judgment,  decree,  or 
order  is  conclnslve  upon  the  title  to  the  thing, 
the  will  or  admlniBtratlon,  or  the  condition  or 
rdation  of  the  person." 

Nevertheless,  as  stated  by  Mr.  Ohtet  Jus- 
tice Moore  In  Olbbrau  t.  Gibbons,  IS  Or.  600, 

147  Pac.  630: 

"^e  welfare  of  these  Infant!  is  paramount  to 
ttie  rights  «C  any  other  person.  *  * ,  *  The 
conrt  granting  the  decree  of  diyorce  la  author^ 
bed  to  modify  it  at  any  time  so  as  to  provide  fw 
tile  care,  custody,  and  support  of  the  minors, 
and  may  impose  such  burden  upon  either  or  both 
parties  to  the  init."  > 

[1]  The  rnotttm  heton  us  Is  In  the  nature 
ffiT  a  new  proceeding  based  neeeesartly  upon 
matters  occurring  since  the  former  decree. 
We  cannot,  in  the  absence  of  an  appeal,  go 
behind  the  former  adjudication  and  make 
gleanings  fr<Hn  the  evidence  upon  which  the 
snlt  was  there  determined  or  the  custody  of 
the  child  adjudicated.  The  court  then  deter^ 
mined,  with  the  evidence  before  it,  that,  coo- 
slderlng  the  best  interests  of  the  child,  the 
mother  was  the  proper  custodian  and  that 
she  was  best  fitted  for  that  purpose.  If  the 
defendant  would  procure  a  new  adjudication 
on  that  subject,  different  from  the  former  on^ 
he  must  assume  the  burden  and  show  either 
that  the  plaintiff  is  not  a  suitable  custodian 
of  her  own  child,  or  that  the  best  Interest  of 
the  latter  requires  tliat  its  care  and  custody 
be  given  to  him.  In  other  words,  the  burden 
is  upon  him  to  disturb  the  status  established 
by  the  original  decree. 

In  his  affidavit  supporting  his  motion  he 
says  that  the  plaintiff  took  the  child  to  Ash- 
land, bat  that  he  has  no  knowledge  about 
what  disposition  was  made  of  it  or  in  whose 
keeping  it  has  been  placed.  He  then  states 
that  alKmt  January  1,  1918.  the  plaintiff  re- 
turned to  Portland,  and  since  about  the  20th 
of  that  month  has  been  living  and  cohabiting 
with  one  Frank  W.  Moore,  as  husband  and 
wif^  residing  at  358  Thirteenth  street  In  that 
city.  He  alleges  upon  information  and  belief 
tltat  the  plaintiff  and  Moore  are  husband  and 
wife,  and  that  Moore  Is  able  to  care  for  and 
npport  her.  Further  deposing  on  Informa- 
1S4P.-18 


tlon  and  belief,  he  avers  that  the  plaintiff  has 
abandoned  the  child  and  has  shown  by  her 
acts  since  the  filing  of  the  decree  that  she  is 
not  a  fit  person  to  have  the  custody  of  the 
child,  and,  lastly,  that  he  hims^  Is  ready, 
able  and  willing  to  support  It.  He  Uien  pro- 
duces the  afildavit  of  Mrs.  Rankin,  the  keeper 
of  the  ro<miing  house  at  the  address  named, 
to  the  ^ect  that  about  January  20,  191S,  a 
man  and  woman  giving  the  name  of  Mr.  and 
Mrs.  Frank  W.  Moore,  and  representing  tbem- 
selves  to  be  husband  and  wife,  rented  a  single 
room  with  but  one  bed  and  were  registered 
in  a  book  kept  by  the  affiant  as  a  register  of 
all  tenants,  and  that  they  occupied  said  room 
continuously  until  March  12th.  She  further 
relates  in  substance  that  on  the  last-named 
date  some  one  Inquired  by  telephone  for  Mrs. 
Moore,  whom  she  called  from  her  room  to 
the  tel^htme;  that  later  In  the  afternoon 
three  mm  called  and  inquired  for  Mrs.  Moore 
and  she  let  them  inspect  the  register  referred 
to.  Then  one  of  the  men,  who  Introdnced 
himself  as  Mr.  McKissick,  produced  two  pbo- 
t(«rapbs  ot  the  woman,  whldi  ahe  lecognlied 
as  pictures  of  Mrs.  Moore. 

Douglas  Lawson  gave  his  affidavit  to  the  ef- 
fect that  on  March  12th  he  Inqi^ed  by  tele> 
phone  for  Mrs.  Moore,  and  when' she  came  to 
the  instrument  speaking  he  recognized  the 
voice  as  that  of  the  plaintiff,  Mrs.  McKissick. 
He  further  states  that  afterwards,  on  the 
same  dat^  the  defendant  and  he  met  the 
plaintiff  whereupon  the  former  addressed  her 
as  "Mrs.  Moore,"  and  she  replied,  "I  am  not 
Mrs.  Moore;  I  am  Mrs.  McKissick."  He  also 
narrates  the  drcumitanees  of  going  to  the 
rooming  house  and  his  conversation  and  the 
exhibition  of  the  photographs  as  stated. 

Another  afilant  gtves  a  stateinoit  about  the 
interrlew  with  Mn.  Buildn  and  the  Inspec- 
tion  of  the  register.  Than  are  other  affida- 
vits about  Inquiring  of  other  individuals  for 
the  address  of  Mr.  and  Mrs.  Moore,  and  In- 
formathm  gtran.  In  aaawer  to  indi  Inquiry, 
alttumi^  not  in  the  presence  ot  the  perttes. 
An  insurance  agent  d^XMKs  about  the  api^lea- 
tlon  o£  Frank  W.  tSome  toe  insurance,  re^ 
sentlng  himself  to  be  a  married  man,  residing 
at  the  address  on  Thirteenth  street. 

The  plaintiff  filed  her  counter  affldaTtt,  de- 
nying categwlcally  that  she  had  ever  ocea- 
pied  any  room  with  Moore  or  cohabited  with 
him  at  any  time  or  place.  She  complains 
that  almost  continually  since  they  separated, 
and  ever  since  the  divorce,  the  defendant  has 
followed  and  annoyed  her  so  that  she  was 
compelled  to  change  her  place  of  residence, 
and  that  on  account  of  being  afraid  of  him 
she  had  some  of  her  fellow  employes  accom- 
pany her,  and  also  had  Moore  act  as  her  es- 
cort on  numerous  occasions.  She  says  that 
hffl-  friends  frequently  gave  false  addresses 
respecting  her  residence  when  he  would  in- 
quire of  thun  for  her.  In  substance,  she  says 
the  arrangements  tor  the  room  <m  Thirteenth 
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street  were  made  for  the  jnupoae  of  tluowlng 
the  defendant  off  her  track,  and  that  she 
never  gave  any  other  name  than  McKlssIck 
except  08  a  rose  to  elnde  him.  She  states  that 
the  defendant  has  never  Inqnired  ontceming 
the  cSdld,  has  never  shown  any  tntwest  what- 
ever In  her,  and  that  during  all  the  child's  life 
the  plain  tllTs  parents  and  hers^  have  had  the 
entire  care  and  Custody  of  the  Infant.  The 
plaintiff  clalma  that  when  she  came  to  Port- 
land she  did  not  know  how  long  she  would 
remain,  and  that,  owing  to  her  111  health,  she 
has  not  been  able  to  spare  the  money  to  bring 
the  dilld  to  Portland,  and  consequeiMly  she 
left  her  with  her  fotber  and  mother  until  she 
could  decide  what  she  abould  do. 

Another  affiant  speaks  very  highly  of  the 
plaintiff's  parents  and  of  their  ability  to  take 
care  of  the  ddld,  whom  th^  have  had  almost 
all  of  her  life.  She  speaks  in  ttie  warmest 
terms  of  the  plaintiff's  attachmmt  to  the 
child  and  of  the  plalntUTs  gooa  character. 

Moore  states  that  he  made  the  application 
for  Insurance  at  the  request  of  the  defend- 
ont  himself,  and  that  It  was  a  fake  applica- 
tion. He  expresses  contrition  for  his  dissim- 
ulation In  the  matter,  and  states  that  as  soon 
as  the  plaintiff  began  her  work  at  the  Hazel- 
wood  store  the  defendant  began  shadowing 
the  place,  and  followed  and  accosted  the  plain- 
tiff on  the  streets,  frequently  stopping  and 
annoying  her,  so  that  to  avoid  him  she  often 
had  some  of  the  girls,  her  fellow  employes, 
to  accompany  her.  The  defendant  never  re- 
ferred to  the  child  or  Inquired  about  Its  wel- 
fare. Moore  denies  that  be  ever  cohabited 
with  or  stayed  at  the  room  of  the  plaintiff, 
and  says  that  he  never  knew  her  to  con- 
duct herself  otherwise  than  as  a  true  and  vlr> 
tuous  woman,  He  says  that  for  some  time 
from  January  20th  be  was  confined  to  his 
home  at  427  Salmon  street  by  an  attack  of 
{ever.  In  this  be  is  corroborated  by  the  own- 
er of  the  Salmon  street  address,  who  declares 
that  Moore  had  not  resided  at  any  other  ad- 
dress during  the  time  mentioned  In  the  affi- 
davit of  Mrs.  Rankin. 

Mrs.  Kankln  supplies  an  affidavit  on  behalf 
of  the  plaintiff,  denying  that  she  kept  a  regis* 
ter  at  her  bouse.  £he  declares  that  she  sup- 
posed that  matter  had  been  stricken  from  her 
affidavit  which  sbe  was  asked  to  sign  on  be- 
half of  the  defendant,  that  Moore  was  <m  the 
premises  only  a  few  times  after  renting  the 
room,  and  that  she  knew  Mrs.  McKlssick.  was 
ill  for  some  time  while  rooming  there.  This 
Is  substantially  the  showing  made  In  the  mat 
ter  before  us. 

[3]  We  remember  as  the  cardinal  principle 
that  the  best  Interest  and  welfare  of  the  child 
are  paramount  to  the  rights  or  privil^es  even 
of  the  parents.  By  Innuendo  the  defendant. 


charges  his  former  wife,  tbe  moQket  of  Us 
(diild,  wltb  nnduute  cmuliict  He  does  not 
pretend  to  give  avidenoe  of  any  act  in  fla- 
grante delicto.  Tbe  landlady,  it  is  tme,  says 
that  Bfoore  and  a  woman  represented  as  tals 
wife  occupied  her  room  from  January  to 
March.  The  ^eet  of  that  affidavit  is  greats 
weakened  by  the  aubeeqnent  dedaratlon  ct 
the  same  affiant  denying  important  state- 
ments made  therein.  Moreover,  both  Moore 
and  the  plaintiff  deny  any  meretricious  rela- 
tions between  them.  The  plaintiff  had  di- 
vorced the  defendant  and  owed  him  no  dnty, 
Sbe  had.  a  rl^t  to  keep  company  with  Moore 
and  to  receive  Us  l^tlnuto  attentloQ.  From 
the  weight  of  the  testimony,  we  eondnde  that 
It  Is  mndi  gndi  a  case  as  described  by  Mr. 
Justice  McBilde  in  Matthews  v.  Matthews, 
60  Or.  4tSl,  110  Pac.  766,  thus: 

"It  appears  that  the  plaintiff  is  not  an  adul- 
teress, and  that  she  Is  a  woman  of  good  moral 
diaracter,  who  has  been  guiltr  of  certain  Indis* 
creet  conduct  which  age  and  esperience  will,  no 
doubt,  correct-" 

[4]  So  far  as  the  custody  of  the  diUd  Is  con- 
cerned, the  decree  has  given  it  to  the  flal^- 
tlff.  She  Is  not  bound  to  have  It  In  htx  arms 
or  by  her  side  continuously.  She  Is  within 
her  rights  and  duty  If  she  provides  for  it  a 
suitable  home  and  surroundings.  There  is 
no  dispute  that  she  has  done  this  in  leaving 
the  child  with  Its  grandparents,  who  liave 
had  the  care  of  It  almost  Ita  entire  life.  Tlie 
def^dant,  although  the  affidavits  on  his  side 
of  the  case  describe  him  as  a  clean,  moral, 
and  truthful  gentleman,  fit  and  proper  to 
have  the  care  and  custody  of  his  minor  child, 
has  not  shown  that  he  could  do  better  than 
to  leave  it  in  the  care  of  some  other  person. 
It  cannot  be  said  that  the  plaintiff  has  aban- 
doned the  child.  Bven  If  the  def^dant  had 
the  little  one^  it  might  become  necessary  to 
send  her  to  some  boarding  school  or  to  place 
her  in  some  family  where  she  could  have  the 
benefit  of  home  surroundings.  It  seems  tliat 
the  plaintiff  found  it  necessary  to  take  em- 
ployment to  support  herself,  and  it  is  far 
better  for  the  interest  of  the  child  that  it 
should  be  with  Its  own  people,  who  know  It 
so  well,  than  to  be  a  burden  upon  Ita  motber 
for  its  personal  care,  much  to  the  detriment 
of  both  mother  and  child. 

[6]  The  defendant,  who  la  the  moving  par- 
ty, has  not  shown  that  the  mother  Is  unfit  to 
have  the  care  of  the  child,  or  that  the  latter's 
condition  would  be  improved  over  its  present 
surroundings. 

The  court  was  right  in  denying  the  motion, 
and  Its  decree  is  affirmed. 

McBRIDE,  a  J.,  and  BBNSON  and  HAB^ 
RIS,  JJ.,  concur. 
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t  Time  «»9(8>— CouFurmo  -mnc  fob  notiob 
or  Apmi.  BT  EZCT-umna  ram  dat. 
Where  jtidmient  was  entered  March  18th, 
the  W-daj  period  within  which  the  nodce  of 
appeal  ia  required  to  be  aerred  and  filed  nn- 
der  L.  O.  L.  S  550,  ai  amended  by  Laws  1918, 
p.  617,  will  be  compoted,  under  L.  O.  L.  |  531, 
requiriny  first  day  to  be  exdaded  in  comput- 
ing time  within  which  an  act  is  to  be  done,  hy 
eicluding  both  the  13th  and  the  14th  of  March. 
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point  are  confllctlD?,  and  the  Question  is  not 
free  from  dlflSculty ;  but  we  are  of  tlie  opin- 
ion that  the  cases  of  Prlngle  Falls  Power  Co. 
V.  Patterson,  6D  Or.  474,  128  Pac  820,  132 
Pac.  627,  and  Vincent  v.  First  Nat.  Bank,  76 
Or.  679, 143  Pac  1100, 149  Pac.  938,  settle  the 
conteaitloD  in  favor  of  appellant.  Were  the 
matter  res  Integra  a  different  conclusion 
might  plausibly  be  contended  for ;  bnt,  these 
decisions  having  been  generally  received  and 
acted  upon  by  the  profession,  it  would  be  in- 
jndicions  to  overturn  them,  especially  as  the 
rule  ther^n  announced  works  no  Injustice. 
OSie  motl<Hi  Is  overmled. 


£.  OouKEB  «=>90(1}— BnuB  wobkhvo  mo  in- 

JltBTICB,  AOIBD  DFON  BT  FBOTBSSIOH.  AT- 
nEMBD. 

Where  role  annonnced  by  decislonB  of  the 
Sapremo  Court,  which  have  been  generally  re- 
ceived and  acted  upon  by  the  profession,  works 
no  injustice^  dedslons  wlU  not  he  over- 
turned. 

In  Bane, 

Appeal  from  CHrctdt  Court*  Unn  County; 
Geo.  G.  Mngham,  Judge. 

Action  by  Theodore  Nealan  against  Al 
iUog,  Plaintiff  appeals.  On  motion  to  dls- 
mln  am>eaL   Motion  overmled.  • 

Weatherfcnd  it  Wyfttt,  of  Albany,  for  the 

motifHL 

W.  O.  Window,  of  Salem,  opposed. 

HcBRlDE,  a  J.  This  is  a  motion  to  dis- 
miss an  aK>eal.  The  Judgment  was  entered 
Mandi  13,  1919.  The  notice  of  appeal  was 
filed  May  13,  1919.  Section  650.  U  O.  U, 
as  amended  by  subdivision  5,  c.  319,  Gen. 
Laws  1913,  provides  in  substance  that  an 
appeal,  if  not  taken  in  open  court  at  the  time 
of  the  rendition  of  the  Jndgmoit  or  decree, 
shall  be  taken  by  serving  and  filing  the  no- 
tice of  appeal  within  60  days  from  the  entry 
of  the  Judgment  or.  decree  appealed  from, 
Seeti<m  631.  U  O.  L.,  provides,  among  oth» 
matters,  that — 

"The  time  within  which  an  act  is  to  be 
done,  as  provided  in  this  Code,  shall  be  com- 
puted by  excluding  the  first  day  and  todnding 
tbe  last,  unless  the  last  day  fall  upon  Sunday, 
Christmas,  or  other  nonjndidal  day,  in  which 
case  the  last  day  shall  also  be  ezdoded." 

Respondent  contends  that  by  virtue  of 
these  provisions  the  13th  day  of  Mardi 
sbonid  be  excluded,  and  the  14th  Included, 
which  method  of  computation  would  cause 
the  filing  of  the  notice  herein  to  fall  upon 
the  sixty-first  day  after  the  entry  of  Judg- 
ment, or  one  day  too  late.  Appellant  claims 
that  tbe  14th  should  be  excladed,  which  meth- 
od of  computation  would  allow  the  whole  of 
the  13tli  day  of  May  for  filing  the  notice, 
which  would  consequently  be  within  60  days. 

[1.2)  Decisions  of  other  states  upon  this 
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(Snprane  Court  of  Oregon.  Oct.  14,  19190 

1.  Appbai.  aso  ebkob  «»417(1)— Bdfficibnct 
or  noTioi  or  afpkaz.. 

TTnder  L.  O.  L  |  960.  subd.  1,  notice  of  ap- 
peal Hpedfylng  tbe  court  In  which  tbe  judgment 
was  rendered,  giving  the  names  of  the  parties, 
and  notifying  defendant  and  his  attorney  that 
plaintiff  appealed  to  the  Supreme  Court  from 
tbe  judgment  for  defendant  and  against  plain- 
tiff, entered  in  a  named  court  on  a  given  date, 
the  undertaking  on  appeal  served  on  defendant 
reciting  that  the  appeal  was  to  the  Snprsme 
Court,  Aeld  snfiident 

2.  Appeal  and  bbbob  ^s»624— Extension  or 

TUB  FOB  nUHO  TBAN8CBIPT  NOT  BEYOND 
NEXT  TCBU. 

Under  L.  O.  Lv  S  654.  subd.  2.  where  the 
next  term  of  the  Supreme  Court  after  an  appeal 
perfected  January  160^  cMnmmeed  March  4th, 
and  ended  October  7th,  when  the  next  term  be- 
gan, the  time  for  filing  transcript  was  not  ex- 
tended beyond  the  next  term  by  orders  the  last 
of  whldi  prescribed  the  ttme  as  until  August 
5. 1918. 

8.  ExoBPZiona,  biu.  or  ^=>16— Suiticienot 

or  BILL  CONTAXNIHa  TBAN80BIPT  Or  ALL  TSB 
EVIDENCE. 

Bill  of  exceptions  portraying  all  proceedings 
of  the  trial,  and  certified  to  by  the  trial  judge, 
to  which  a  transcript  of  all  the  evidence  was 
attached,  held  anffident. 

4.  JUOGIOENT  «=S>948(1)— No  HECE8SITT  TO 
PLEAD  B8T0PFBL  BT  JUDQHENT  NOT  BBUBD 
ON  AS  BAB. 

The  rule  that  an  estoppel  by  judgment  to  be 
available  must  be  pleaded  doea  not  apply  where 
the  judgment,  instead  of  being  relied  on  as  a 
bar  to  the  action,  ia  sought  to  be  introduced  in 
evidence  merely  as  condusive  of  sMue  particular 
fact  previously  adjudicated. 

5.  PLEADINQ  ®S»11— SXTFTICIENCT  OF  COM- 
PLAINT IN  BEPLEVIN  ALLEOINO  OWNEBSHIP 
AND  BIGHT  0?  FOSSESSIOH. 

In  replevin  for  possession  of  a  bond,  the 
complaint  alleging  that  pIalnti£F  was  tbe  owner 
and  entitled  to  possession  was  sufficient  without 
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amcndiiunt;  pUdntlfl  not  Miif  requixed  t> 
plead  its  evidence. 

6.  JUOGHEHT  «S972S— BmOT  AS  EBIOPPH.  ZN 
■UBBBQimri  ZJIIOATIOII. 

Wh^  the  doctrine  <tf  Hie  effect  of  a  Jndr- 
meat  as  an  ertopitel  in  a  ■ubaequent  action  ia 
limited  to  matters  involved  in  the  litigation,  it 
ia  generaUy  held  to  be  egnally  applicable  wheth- 
er the  point  decided  is  tiie  ultimata  vital  tsAnt, 
or  only  incidental,  if  Becesaary  to  dedaltm  of 
the  nltimate  pcnnL 

7.  JuDaiosT  <=o741 — CoiicLuaiVKH»i»  m 

StTBSEQUBHT  ZJTIOATXOIf  AS  TO  UATTKBS  HBO- 
ESSABILT    THOUGH    HOT    DIBBCTLT  DCTBB- 

HINED. 

Judgment  in  a  prior  salt  la  deemed  6nal  and 
condusive  in  Bubsegaent  litigation  between  the 
parties  or  their  privies  as  to  a  matter  neces- 
sarily determined  or  implied  in  reaching  the 
final  Jvdgmentt  t^uragh  no  speelfle  finding  maj 
have  been  made  thereon,  and  even  though  it  waa 
not  raised  aa  an  issne  by  the  pleadings. 

8.  JtlDOiaKT  «C9d77— CIONCLCBIVBmSS  AB  TO 

PBBSOH  STUiDzna  nr  bbosb  or  pabiibb  db- 

RNDAKT. 

Judgment  in  action  by  payee  of  note  against 
the  makers  fteld  concluuve,  in  the  payee's  action 
to  recover  a  bond  from  the  person  holding  it  in 
the  right  of  the  makers,  as  to  whetiier  bonda 
had  been  paid  for  by  the  payees  ao  that  it  ao- 
qnlred  title  to  &aa. 

9.  SnOBNGB  <8Ea235-^Din8SIOH  BT  HARKB  OT 
HOTB  OOHFBTKBT  AQAZirBT  BIEAKBHOLDBS 
OUDfUO  BOND  rOB  ICAKBB. 

Any  admiaslon  or  daim  by  makers  of  a  note 
in  regard  to  the  point  whetiier  certain  bonda 
were  received  by  the  payee  bank  in  part  pay- 
ment held  admissible,  as  against  a  disinterested 
stakeholder  claiming  title  to  a  bond  againat  the 
bank  for  the  makers. 

Department  2.  ' 
Appeal  from  Clrcnit  Gonrt^  Jadwm  Oomv- 
ty;  F.  M.  Calkins,  Judge. 

Action  by  the  Farmers'  &  Fmlt-G  rowers' 
Bank  against  F.  Roy  Davis.  From  Judgment 
for  defendant,  plaintiff  appeals.  Beversed 
and  rmdered. 

POTter  J.  Neff ,  of  Hedfrad,  for  appeUant 
W.  D.  Crews,  of  Medford,  for  respondoit. 

BBAN,  J.  This  is  an  action  tot  tba  pos- 
session  of  one  bond  of  the  MecUord  Printing 
Ctmipany  of  tbe  par  value  of  $100.  There 
are  seven  oOier  like  bonda  In  the  same  con- 
dition. The  complaint  is  In  tlie  nsnal  form 
all^^g  ownership  and  right  ct  poasessliHi. 
The  answer  denies  tbe  same.  The  cause  was 
tried  by  the  court  without  fbe  Interrentlon 
of  a  jnry.  Findings  of  fact  were  made  and  a 
Judgment  passed  iti  ftivor  of  defendant,  from 
which  Judgmoit  plalntllf  appeals. 

The  facts  out  of  whiiA  tiie  case  arose  are 
snbatanttally  as  ftfllows:  On  Haj  4,  IflEU^ 
J.  F.  Bed^  and  John  B.  Allen  gave  the 
plaintiff  tbrir  i»romlssor7  note  for  $M87. 
TbM«after,  plaintiff  commenced  an  action  on 


the  note  and  attached  certain  property  be- 
longing to  Allen  and  Reddy.  In  order  to  ob- 
tain the  release  of  the  attachment  and  a  dis- 
missal of  the  suit,  f .  F.  Beddy  and  Mary  F. 
Reddy  gave  to  plaintiff  their  note  for  |8.«82.- 
75,  being  the  anunmt  of  the  AUen-BeOdy  note 
and  interest  tJoA  costs  of  ttie  BOtlan.  Thla 
note  was  hdd  as  collateral  fbr  tbe  original  Al- 
len-Reddy  not&   Payments  wen  made  and 
credited  upon  it  froa  time  to  tlme^  and  It  was 
roiewed  at  different  times,  ta  the  meantime 
John  B.  Allen  had  made  an  aaalgnment  ot 
his  property  to  certain  trustees  tor  the  bene- 
fit  of  his  creditors.  Among  the  proper^  so 
assigned  were  certain  bonds  In  the  ACedford 
Printing  Company,  of  wbidi  tboM  In  oontro- 
versy  were  a  put.   On  December  12,  ISU, 
the  trustees  of  J<dm  S.  Alloi,  b^g  unable  to 
sell  these  bonds  advantageouBly,  distributed 
the  bonds  ammg  the  creditors  aa  a  dividend 
on  tbe  basts  of  tiielr  value  being  flO  per  cent, 
of  par.  Plaintiff  as  Its  divide  on  the  Al- 
lep-Beddy  note  ree^ved  $800  par  value  of 
these  bonds,  90  per  omt  of  which  is 
and  926.43  In  money  to  equalize  its  dividend. 
Plaintiff  credited  the  cash  payment  on  tbe 
collateral  note  of  Reddy  and  wife,  but  held 
the  bonds  dalming  the  same  to  be  ooUatenU 
security  without  crediting  the  value  of  tba 
btmds.    In  SeptembOT,  1914,  plidntlff  otHu- 
moiced  an  action  against  Reddy  and  wife 
on  the  last  renewal  of  their  collateral  note 
for  $8,S3a6e,  dated  April  24,  1914.  with  in- 
terest  at  8  per  cent  per  annum  from  date, 
asserting  no  part  thereof  had  been  paid  ex- 
cept $24,  paid  July  7, 1014.  Plaintlfl  claimed 
$3S0  as  reasonable  attorney's  fees  in  tbe  ac- 
tion. There  was  no  controversy  In  regard  to 
the  amount  of  the  attorney's  fees.  The  Red- 
dys  answered  In  that  action  setting  up  two 
defenses,  the  only  one  here  material  being 
that  the  original  Allen-Reddy  note  had  been 
paid.   A  trial  waa  held  upon  the  issues  In 
tbe  circuit  court   A  complete  transcript  ot 
the  proceedings  of  that,  trial  la  attached  to 
the  bill  of  exceptions.  Upon  the  issue  of  the 
payment  of  the  original  Allen-Reddy  note, 
the  defendants  Reddy  and  wife  ciaLoned  and 
Introduced  testimony  tending  to  show  that 
the  receipt  by  plaintiff  in  that  case,  and  the 
plaintiff  here,  of  the  $800  par  value  of  the 
Medford  Printing  Company  bonds,  was  & 
payment  on  the  Allen-Reddy  note  at  the 
agreed  value  of  $720.   Plaintiff  opposed  the 
allowance  of  this  credit,  claiming  that  the 
bonds  were  held  as  collateral  to  the  notes 
and  not  as  payment  thereon.  The  issue  thus 
raised  was  submitted  by  the  court  to  the  Jary 
in  the  following  language: 

*Vow  the  evidence  that  was  offered  tends  t» 
show  that  a  certain  amount  was  received  in 
money  on  the  indebtedneas  and  a  certain  amount 
In  bonds  of  tbe  Tribone  Printing  Company.  I 
say,  that  there  waa  on  the  indebtedness;  I  will 
withdraw  that  and  say  that  the  evidenea  ts&da 
to  show  tiiat  a  eert^  amount  of  mutoy  wsw 
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pdd  ud  A  certain  unoimt  of  boncU  wen  ^tcd 
u  a  rnult  of  thla  trust,  Bgreement— that  Is  the 
diridcod  that  waa  coming  to  the  plaintiff  on 
thu  trust  agreement.  The  defendant  contenda 
that  both  the  money  that  was  paid  and  the 
ralue  of  the  Tribune  bonds  abonld  be  indorsed 
on  this  note  as  payment  or  on  this  indebtednesfl 
u  paytnoit  l^e  plaintiff,  on  the  other  hand, 
coBtcmds  that  the  oDderstandinc  was  that  the 
money  recdired  should  be  Indorsed  on  the  In* 
debtednees,  but  that  the  Tribune  bonds  that 
were  received  ehonU  be  held  and  any  moneys 
Tdcelred  from  them  should  be  Indorsed  on  the 
indebtedness  and  whenever  the  note  was  paid  in 
fall,  that  is,  the  note  that  la  sued  upon  here  la 
liBid  In  full,  that  if  the  bonds  had  not  been  paid 
tbtt  they  should  be  turned  back  to  Dr.  Beddy. 

"There  is  a  direct  Issue  on  that  question,  and 
it  will  be  for  you  to  decide  whether  or  not  the 
value  of  the  bonds  should  be  indorsed  on  the 
indebtedness  or  should  be  disregarded  by  you. 
U  the  plalntiiFs  contention  is  true  that  they 
■imply  hold  the  bonds  as  collateral  for  tJie  notes 
and  that  the  bonds  had  not  been  sold  or  reduc- 
ed to  cash,  they  should  not  be  indorsed  on  the 
no^  If  the  defendant's  contention  is  true  that 
the  bonds  were  accepted  as  cash  paymuat,  then 
of  course  that  amount  should  be  deducted  from 
the  amount  due  on  the  note." 

No  other  erldence  was  offered  by  the  de- 
fendants Beddy  tending  to  show  anr  other 
payment  ever  having  been  made  upon  tbA 
notes  which  had  not  been  credited.  The  jury 
returned  the  verdict  for  $3,210.17,  Including 
interest  and  attorney's  fees,  for  which  Judg- 
ment was  entered  on  February  29, 1916.  Ui>- 
00  the  trial  of  the  present  case,  the  plaintiff 
offered  In  evidence  the  record  In  the  former 
action  on  the  note  in  the  case  of  Farmers'  & 
Fmit-Growers'  Bank  v.  J.  F.  Beddy  and 
Mary  F.  Beddy,  for  the  purpose  of  showing 
that  the  verdict  and  the  Judgment  establish* 
ed  the  fact  as  between  plaintiff  and  the  Bed- 
dys  that  the  bonds  were  received  by  the  bank 
u  absolute  payment  on  the  Allen-Beddy  note 
and  on  the  ooUateral  note  of  Beddy  and 
wife,  and  that  credit  was  glvea  therefor  by 
the  verdict  of  the  Jury,  and  Judgment  render- 
ed thereon. 

After  the  rendition  of  the  Judgment  In  the 
action  on  the  note  and  for  the  purpose  of  in- 
ducing the  defendants  to  imy  the  Judgmoit^ 
plaintiff  entered  Into  a  stipulation  with  the 
Beddya  In  the  following  language: 

"Tt  Is  hereby  agreed  between  Mary  F.  Beddy 
ud  J.  F.  Reddy,  parties  of  the  first  part,  and 
Farmers'  ft  BYnit-Growertf  Bank,  parties  of  the 
ncond  part: 

"That  the  Judgment  held  by  the  Farmers'  & 
Frnit-Gtowcrs'  Bank  against  the  Beddys  shall 
he  paid. 

"(2)  That  the  bonds  of  the  Medford  Printing 
Company  In  the  amonnt  of  eight  hundred  dol- 
lars shall  be  delivered  by  the  bank  to  F.  Boy 
I^avia,  and  that  thereupon  the  Farmers*  &  Fruit- 
Growers*  Bank  shall  commence  an  action  In 
replevin  for  the  said  bonds  against  said  Davis; 
that  in  said  replevin  action  said  Davis  shall 
have  the  ri(ht  to  set  up  as  defense  any  xight 
or  dain  whidi  the  Beddys  have  to  the  bonds 


and  enpl<v  W.  B.  Crews  to  dtbuA  tfw  etis 

without  c<wt  to  F.  Boy  Deris. 

"It  is  the  intention  that  in  said  repleidn  ac- 
tion the  respective  rights  of  the  Farmers'  ^ 
BVait-Growers*  Bank  and  the  said  Beddy  shall 
be  determined,  the  Farmers'  &  Fruit-Growerr 
Bank  assnming  the  burden  of  tlie  plaintiff  and 
that  the  transfer  of  the  bonds  to  said  Davis  and 
the  payment  of  the  judgment  by  said  Beddy 
shall  in  no  manner  affect  the  zi^ts  of  dtiur 
party  to  aald  bonds. 

.  "It  is  further  agreed  that  this  agreement 
shall  In  no  way  legally  affect  the  replevin  action 
on  trial  or  the  manner  of  its  appeal." 

Pnrsnant  to  this  stipulation,  the  bonds 
were  turned  over  to  the  defendant  Davis  by 
plaintiff.  Formal  demand  for  their  return 
was  made  and  refused,  and  this  action  was 
commenced.  Some  preliminary  questions  are 
submitted  in  a  rather  Irr^nlar  way.  They 
should  properly  have  been  presented  before 
the  time  of  the  argument  upon  the  merits. 

Bnle  23  of  this  court  (178  Pao*  z)>  of  date 
September  2,  1818,  prcnrIdM»  among  other 
things,  that— 

"An  motions  must  he  filed  within  ten  days 
after  a  party  or  his  attorney  obtains  knowledge 
of  an  alleged  failure  of  the  adverse  party  or  his 
attorney  to  comply  with  the  requirements  of  the 
statute  or  with  the  rules  of  this  court,  snd  un- 
less so  filed  bU  defects,  except  objections  to  tlie 
Jurisdiction  of  the  court,  will  be  taken  as  w^ved 
by  the  moving  party." 

[1]  In  the  brief  of  respondeat,  It  is  urged 
that  the  notice  of  appeal  is  Insufficient  to 
confer  Jurisdiction  ior  the  reason  it  does  not 
Buffidently  describe  the  Judgment  appealed 
fnHU  or  tihe  court  aK>«iled  to.  The  notice  of 
appeal  spedfles  the  court  in  which  the  Judg- 
ment was  rendered,  gives  the  name  of  the 
parties  to  the  action,  notifies  the  defendant 
"and  his  attorney  that  the  plaintiff  "appeals  to 
the  Supreme  Court  from  the  Judgment  in  the 
above-entitled  action  in  flavor  of  def^dant 
and  against  plaintiff,  entered  In  ttie  above- 
named  court  on  November  17, 1917,  and  from 
the  whole  of  said  Judgment" 

SubdiTialtm  1  of  section  560,  O.  L,,  pro- 
vides that — 

"Sudi  notice  shall  be  sufficient  if  it  contains 
the  title  of  the  cause,  the  names  of  the  parties, 
and  notifies  the  adverse  party  or  his  attorney 
that  an  appeal  Is  taken  to  the  supreme  or  dr> 
cult  court,  as  the  case  may  be,  from  the  judg- 
ment order,  or  decree,  or  some  spAdfied  part 
thereof." 

It  was  held  In  Fraley  t.  Hoban,  69  Or.  180, 
133  Fac  1190,  137  Paa  751,  that  a  noUce  of 
appeal  which  correctly  specifies  the  court  In 
which  the  Judgment  was  rendered,  gives  the 
names  of  Oxe  parties  to  the  action,  the  date 
of  the  Judgment,  and  informs  the  adverse 
party  that  an  appeal  from  the  Judgment  has 
been  taken,  is  sufficient  without  any  other 
description.  And  In  Holton  v.  Holton,  64  Or. 
290,  129  Pac.  632,  46  L.  B.  A.  (N.  S.)  779,  it 

waa  held  that  a  notice  of  aroeal  whidi  does 
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Bot  specify  to  what  court  tbe  appeal  Is  taken,  r 
nor  describe  tlie  decree,  Is  snffidoit 

when,  by  reference  to  the  undertaUns,  thej 
missing  particaUirs  are  supplied.  See,  alsotl 
Bf  acMahon  t.  Bull,  63  Or.  IBS,  U»  Paa  848.  j 
124  Pec  474, 126  Pac.  8;  Raiha  v.  Ooos  Bay  i 
Goal  ft  Fuel  Co..  77  Or.  276, 143  Pac.  802, 149  | 
Pac.  040,  151  Pac:  47t  j 

In  the  present  cas^  the  nndertaUng  upon  1 
appeal,  which  was  served  upon  the  defend- 1 
ant,  recites  that  the  appeal  of  the  above- 
entitled  action  Is  to  the  Supreme  Conrt  of  the 
state  of  Oregon.  The  notice  of  appeal  sub- 
stantially conforms  to  the  statute  and  was 
suffld^t  to  inform  Uie  respondent  and  bis 
counsel  that  an  appeal  was  to  be  taken  from 
Uie  Judgment  mentioned  therein.  The  point 
is  not  well  takok 

[23  A  questloQ  Is  also  raised  by  resFpondoit 
In  his  brief  in  regard  to  the  ezteusUm  of  the 
time  for  filing  the  transcript.  The  appeal 
was  po^ected  Juiuary  16,  1&18.  Orders 
were  made  from  time  to  time  by  the  trial 
court  extending  the  poiod  for  filing  the 
transcript  The  last  order  prescribed  such 
time  as  until  August  6,  1918.  Section  664, 
subd.  2  (see  Laws  1918,  p.  619),  providea  fw 
an  order  enlarging  the  time  fer  filing  Uie 
transcript  upon  appeal ;  but  sudx  order  shall 
not  extend  the  time  for  filing  the  transcript 
b^ond  tiie  term  of  ttw  Suprone  Conrt  next 
following  the  appeaL  Tlie  nect  term  of  this 
court  after  the  appeal  commenced  on  March 
4,  1918,  and  ended  October  7, 1918,  when  the 
next,  term  began;  hence  the  time  for  filing 
tbe  transcript  was  not  extended  b^nd  the 
next  term  of  this  court  The  objection  is  not 
well  taken.  Bee  Emery  t.  Brown,  63  Or.  264, 
127  Pac  682.  It  is  claimed  on  behalf  of  re- 
Qundent  that  the  time  allowed  fer  filing 
brief  would  In  effect  put  the  case  over  the 
October  term,  but  this  cannot  be  considered. 

[3]  Counsel  for  respondent  asks  that  the 
hill  of  excepttons  be  stricken  out  for  the  rea- 
son that  it  contains  a  transciipt  of  all  the 
evidence  and  all  the  proceeding  had  at  the 
trial.  The  bill  of  exceptions  portrays  all  of 
the  proceedings  of  the  trial  of  the  cause,  and 
is  certified  to  by  the  trial  Judge.  A  tran- 
script of  all  of  the  evidence  Is  attotihed  there* 
to.  Under  the  rule  announced  and  fully  dis- 
cussed in  Malloy  r.  Marshall-Wells  Hard- 
ware Co.,  90  Or.  SOS,  178  Pac  267,  176  Pac 
659,  176  Pac.  689,  by  Mr.  Justice  McCamant, 
and  aflQrmed  in  an  <^xinlon  by  Mr.  Justice 
Harris,  relating  to  the  Mil  of  exceptions,  that 
In  the  present  case  Is  sufficient  Further 
discussion  is  unnecessary  and  would  only 
consume  space. 

Considering  the  case  on  tbe  merits:  A 
careful  computatiw  ot  the  interest  on  the 
note  sued  hpon  In  the  former  action  plainly 
shows  that  tbe  $720,  the  value  of  the  bonds 
in  question,  was  credited  by  the  Jury  upon 
the  note.  There  was  a  slight  discrepancy  in 
tbe  figures,  but  it  Is  not  material.  Objection 
was  made  by  counsel  f6r  defendant  to  tbe 


introductlfni  d  the  record  of  the  fermer 
Judgment  as  evidence  tor  platotlff  which  was 
sustatoed  by  the  court  It  was  admitted 
temporarily,  but  the  certificate  of  tlw  trial 
Judge  states  that  the  objection  to  ttie  intro- 
duction of  Oiat  record,  was  eustalned  for  the 
reason  that  the  Judgment  in  the  fiormer  ac- 
tion vns  not  pleaded  by  plalntUC  as  an  es- 
toiqiel  or  bar  to  the  present  action,  to  whltSi 
ruling  counsel  for  plaintiff  duly  saved  an  ex- 
ception. Plaintiff  asked  permission  to  file  an 
ammded  complaint  setting  up  the  estoppel 
which  was  denied  by  the  court  over  the  ex- 
ception of  connael  for  plaintiff.  This  Is  the 
main'  qnesdoii  for  determination  In  this  case. 

[4]  The  role  that  an  estoppel  1^  Judgmoit 
to  be  available  most  be  beaded  does  not  ap- 
ply where,  as  In  the  case  at  bar,  the  Judg- 
ment Instead  of  behig  relied  upon  In  bar  of 
the  action.  Is  attraipted  to  be  Introduced  In 
evidence  merely  as  conclusive  of  some  partic- 
ular fact  fermwly  adjudicated.  In  such 
case,  It  need  not  be  pleaded  In  order  to  make 
it  conclusive  ^e  rule  Is  stated  in  Swank 
V.  St  Paul  Gily  Ballway  Co.,  61  Minn.  423, 
68  N.  W.  1088,  as  fellows: 

"A  former  judgment  on  the  same  cause  of 
action,  being  a  'complete  bar  to  a  second  action, 
must  always  be  pleaded  by  way  of  defense. 
Bowe  V.  Minnesota  MUk  Co..  44  mm.  460,  47 
N.  W.  161.  Bat  a  former  Jadgment  is  no  bar 
to  a  second  suit  upon  a  different  cause  of  ac- 
tion. It  merely  operates  as  condnaiva  evidence 
of  the  facts  actually  litigated  in  the  first  action, 
and  upon  the  determination  of  which  the  finding 
or  verdict  therein  waa  rendered,  end  need  not 
be  pleaded  any  more  than  any  other  evidence. 
In  toA  a  ease  it  Is  proper  for  a  pu^f  to  plead 
his  canae  of  action  or  defense  In  tiie  ordinary 
tana,  lea^ng  tlis  Judgment  to  be  used  Sn  evi- 
dence to  establish  his  general  risht" 

In  Krekeler  v.  Hitter,  62  N.  T.  372,  374,  the 
court  uses  the  following  language: 

"The  record  of  the  superior  court  was  not 
offered  or  received  In  evidence  in  bar  of  the 
action,  but  merely  as  evidence  of  the  feet  in 
issue.  Had  it  been  offered  as  coDStitutinc  a 
bar,  or  as  an  estoppel  to  the  action,  it  would 
have  been  inadmissible,  not  having  been  pleaded 
as  a  defense.  [Citations.]  Bnt  as  evidence  of 
a  feet  In  issue  it  was  competent  although  not 
pleaded  like  any  other  evidence,  whether  docu- 
mentary or  oraL  A  party  is  never  required  to 
disclose  his  evidence  by  his  pleadings.  The  evi- 
dence was  competent  to  disprove  a  material 
allegation  of  the  complaint  traversed  by  the 
answer.  As  evidence  it  was  conclusive  aa  an 
adjudication  of  the  same  fact,  in  an  action  be- 
tween the  same  parties.** 

[I]  Tbe  oomplatot  alleges  that  tbe  plaintiff 
is  the  owner  of  the  property  In  question  and 
entitled  to  the  possession  thereof.  We  think 
it  is  sufficient  without  amendment  It  was 
not  required  to  plead  Its  evidence.  It  should 
be  noted  that  the  ivesent  det6ndant  Ijs  in 
lolri^  with  and  stands  in  the  stioes  of  J. 
F.  Beddy  and  Mary  F.  Beddy,  the  defendants 
In  the  fermer  actlmi  as  to  the  owneralUp  of 
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the  boDds.  Hence  be  can  claim  only  tbe  same 
rlRbt  to  the  bonds  that  the  Reddrs  have. 
Tbl9  1b  plainly  agreed  by  tbe  stipulation  set 
forth  above.  The  present  action  is  upon  a 
different  claim  or  demand  from  the  former 
action.  The  general  rule  Is  stated  in  15  B. 
CL.  i  450.  p.  973,  as  follows: 

"WkeQ  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand,  or 
cause  of  action,  It  Is  well  settled  that  the  juds- 
mcDt  In  the  first  salt  operates  as  an  estoppel 
only  u  to  the  point  of  gnestion  aotually  litigat- 
ed and  detmained,  and  not  as  to  other  matters 
whidi  might  have  been  litigated  and  determined* 
THiia  rale  holds  true  whetber  the  Judgment  is 
used  In  pleading  as  a  technical  estoppel,  or  is 
relied  on  by  way  of  evidence  as  conclaslve  per 
se.  In  all  esses  it  shonid  appear  that  tbe  first 
indgment  determined  tbe  actaal  question  at 
iasue  between  the  parties,  and  that  the  precise 
question  was  raised  and  determined  in  tbe  for- 
mer Bolt  On  the  other  liand,  it  is  equally  well 
settled  that  a  fact  which  baa  been  directly 
tried  and  dedided  by  a  court  of  competent  Jurls- 
ffictlon  cannot  be  contested  again  between  the 
same  parties  In  tbe  same  or  any  otber  court, 
sad  that  where  some  controDing  fact  or  tiuestlon 
material  to  the  determination  of  both  actions 
has  been  determined  In  a  former  suit,  and  the 
same  fact  or  question  is  again  at  Issue  between 
the  same  parties,  its  adjudication  in  tbe  firat 
will,  if  proiwrly  presented,  be  conclusire  of  tbe 
■sme  question  in  the  latter  suit,  without  regard 
to  whether  the  cause  of  action  is  the  same  or 
not,  or  whether  the  second  suit  iuTolyes  the 
same  or  a  different  subject-matter,  or  whether 
or  not  it  is  in  tbe  same  form  of  proceeding." 

II,  7]  The  law  applicable  Is  stated  in  sub- 
stance as  follows:  While  the  doctrine  of  the 
effect  of  a  judgment  as  an  estoi^el  In  subse- 
quent action  is  limited  to  matters  involved  In 
tbe  liUgatlon,  It  is  generally  held  to  be  eqnal- 
iy  applicable  whether  the  point  decided  is, 
of  Itsdf,  the  ultimate  vital  point,  er  only 
incidental.  If  still  necessary  to  tbe  decision 
of  that  point,  and  a  Judgment  In  a  prior  suit 
is  deemed  final  and  conclusive  In  subsequent 
litigation  between  the  parties,  or  their 
privies,  as  to  those  matters  necessarily'  de- 
termined or  Implied  In  reaching  the  final 
Judgment,  although  no  spedflc  finding  may 
have  been  made  in  reference  thereto,  and 
even  though  It  was  not  raised  as  an  Issue  by 
the  pleadings  In  the'  former  action.  If  the 
record  of  the  former  trial  shows  that  the 
Terdlct  conld  not  have  been  rendered  with- 
out deciding  the  particular  matter,  it  will  be 
Mnsldered  as  having  settled  that  matter  as 
to  all  future  actions  between  the  parties  or 
their  privies,  and  If  a  Judgment  necessarily 
presupposes  certain  premises,  they  are  aa 
conclusive  as  the  Jndgm«it  Itself,  for  the 
lodgment  Is  an  adjudication  on  all  matters 
^hlch  are  essmtlal  to  support  it.  Although 
there  are  decisions  to  a  different  efTect,  It 
has  been  said  that  the  forcing  principles 
&re  universally  applied,  no  matter  how  much 
injustice  may  be  done  by  Ita  application  to 
a  paittcolar  caaa  15  B.  a  I<.  I  451,  p.  078, 


citing,  among  otber  authorities,  Short  t. 
Taylor.  137  Mo.  617,  38  S.  W.  952,  69  Am.  St 
Rep.  508 :  Wells  v.  Boston,  etc..  Railroad  Co., 
82  Vt.  108,  71  AtL  1103, 137  Am.  St.  Rep.  987; 
Bleakley  t.  Barclay,  75  Kan.  462,  89  Pac.  906, 
10  li.  R.  A.  (N.  S.)  230;  Washington,  etc.. 
Steam  Packet  Co.  v.  Sickles,  6  Wall.  580,  18 
L.  Ed.  550;  Redden  v.  Metzger,  46  Kan.  285, 
26  Pac.  689,  26  Amu  St.  Rep.  97;  Shelby  v. 
Crelghton,  66  Neb.  485,  91  N.  W.  369,  101 
Am.  St  Rep.  630 ;  Reed  v.  Douglas,  74  Iowa, 
244,  37  N.  W.  181,  7  Am.  St  Rep.  476:  Steln- 
bach  V.  Relief  Fire  Ins.  Co.,  77  N.  X.  498,  33 
Am.  Rep.  655.  See,  also.  23  Gyc.  pp.  1524, 
1431«  ^d  cases  cited  under  note  71;  Stlll- 
weU  T.  Hill,  87  Or.  112,  169  Pac.  1174,  and 
cases  there  cited. 

[8,  tl  In  etrect  tbe  payment  of  the  value  of 
the  bonds  In  question  upon  the  Beddy  note 
was  embraced  in  the  allegations  of  the  de- 
dendant's  answer  and  put  In  Issue  In  the 
former  action.  Circumstances  In  relation 
thereto  were  disclosed  by  the  testimony  and 
the  question  submitted  to  the  Jury  under 
proper  Instructions,  and  passed  upon  by  that 
tribunal,  and  became  a  part  of  the  judgment 
Freeman  on  Judgments  (3d  Bd.)  |  284.  The 
defendant  Davis  ought  not  to  be  permitted, 
in  the  present  action,  to  claim  on  bdialf  of 
Dr.  and  Mrs.  Beddy  that  the  bonds  referred 
to  were  not  paid  for  by  tbe  bank  and  thereby 
became  its  property,  contrary  to  the  claim  of 
the  Reddya  whom  he  represents,  and  In  con- 
travention of  the  verdict  ct  the  Jury  and  the 
Judgment  of  tbe  court  In  the  former  action. 
Whatever  might  be  tbe  te<4mical  holding  in, 
regard  to  Oie  former  Judgment,  there  Is  an- 
other reason  why  the  record  of  the  former 
case  should  be  considered.  It  plainly  shows 
that  the  Beddys  who  participated  in  the  trial 
of  that  action  asserted  that  the  bonds  were 
received  by  the  bank  In  part  payment  of  their 
note.  Any  admission  or  claim  by  them  in  re- 
gard to  the  matter  would  be  admissible  as 
against  the  present  defendant,  who  Is  an  on- 
Interested  stakeholder  claiming  title  to  the 
bonds  for  the  Reddys. 

The  record  submitted  in  this  case  plainly 
shows  that  the  plaintiff  Is  the  owner  of  and 
entitled  to  the  possession  of  the  bond  de- 
scribed In  the  complaint.  Therefore,  pur- 
suant to  section  3,  art  7,  Constitution  of 
Oregon,  as  amendM  November  8,  iSlO,  ttie 
Judgment  ot  Qie  lower  court  will  be  reversed 
and  one  entered  here  in  favor  of  plalnUfC  as 
prayed  for  in  lbs  complaint 

McBRIDE.  a       and  JOHNS.  concur. 

BENNETT,  J.  (specially  concurring).  In 
this  case  I  concur  with  the  opinion  of  Mr. 
Justice  BEAN  as  to  tbe  admissibility  of  the 
Judgment  transcript  of  the  previous  trial  in 
the  action  by  the  plaintiff  against  All«i  and 
Beddy,  but  I  think  the  case  should  be  re- 
reraed  and  remanded  for  a  new  triaL  I  do 
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not  wish  to  concur  In  the  Implied  constrne- 
tion  of  section  3  of  article  7  of  tbe  Constlta- 
tion  ut  Or^on  adopted  In  1910: 


WELCH  T.  JOHNSON. 
(Supreme  Conrt  of  Oregon.   Oct.  7,  1919.) 

1.  Attobnbt  and  client  «=»80— Implied  au- 
thobitt  of  attobstet  to  admit  awat 
client's  OAsa.  , 

A  general  attorney  had  no  Implied  anthor- 
Ity,  merely  from  bis  employment,  to  bind  his 
client  by  an  admiasfon  there  was  no  mistake  in 
the  terms  and  conditions  of  Uie  conveyance  to 
the  client,  in  the  absence  of  pending  litigation 
in  which  he  was  appearing  ai  attwnar  it  ne- 
ord. 

2.  Etidbrcb  «=>246— Admibsioit  nr  bkiet 

BXHDina  ONLY  AS  TO  PABTIZS  TO  UnQATIOH. 
An  auction  in  a  brief  conid  bind  only  tbe 
parties  to  the  Utigation,  and  not  another  party 
for  whom  one  of  the  attomeja  who  prepared 
the  brief  was  connsel. 

S.  Retosication  or  nfcrrBtTMKKTB  48=»17(2>— 

PBSPAKATIOIT  Or  DEED  IN  OmOE  OE  PLAIN- 
Tirr'S  ATTOBHST  NO  OEnENBE. 

Though  the  deed  which  plaintiff  nies  to  cor- 
rect was  prepared  in  the  office  <rf  his  attran^, 
it  was  not  aeoessarily  any  the  less  a  odstake  to 

indude  the  disputed  danse. 

4.  RsrOBMATION    or   INCrrBUMBNTB   4=»26  — 

PuEPABATioir  or  DIED  zH  omos  (V  punr- 

TXFT'B  ATKttHBT  Afl  BHOWIKO  NBOLEGBNCB. 

That  tiw  deed  whose  refonnation  Is  BOtight 
was  prepared  in  the  office  of  plaintiff's  attorney 
is  properly  considered  on  the  point  that  to  Ite 
relieved  from  mistake  it  must  appear  die  mis- 
take was  not  due  to  party's  negUgencau 

5.  BnroBUATiOEr  or  insiBTiMBins  4s»2S— Nia- 

UOEKCB  PBBTBNTIKO  EXUXT  AaAUTBT  MIB- 
TAKB  MVar  BE  TXOLAUCnr  OT  DUTT. 

The  n^ligence  whldi  would  prevent  relief 
from  mistake  In  a  deed  by  reformation  of  the 
Instmment  must  be  such  as  amounts  to  viola- 
tion of  a  podtive  duty  owing  the  otiier  party. 

Department  \,  ' 
Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  GatraiB,  Judge. 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  oplnlrai,  see  183  Fac.  776. 

Ernest  O.  Smith,  of  Hood  Blver,  and  Hun^ 
ington  ft  Wilson,  of  Portland,  for  petitioner. 
W.  A,  Bobbing  of  PorOand,'  opposed. 

BUBNBITT,  J.  In  his  petlthm  fbr  a  re- 
faearlng  the  defendant,  Johnson,  urges  upon 
us  the  consideration  of  tiuree  several  fea^ 
tures  of  the  testimony  here  set  down : 

"(1)  That  the  respondent,  Welch,  through  bis 
attorney,  Chariea  A.  Johns,  on  December  29; 
1916.  at  a  time  when  his  attention  was  directed 


to  tbe  danse  in  <nieatleB  and  he  was  Informed 
tiiat  the  appellant  woold  niake  the  dalm  tiiat 
be  has  made  and  does  make  in  tills  suit;  stated 
that  'there  is  no  contention  over  the  tems  and 

conditionB  in  the  conveyance.' 

"(2)  That  the  same  attorney,  Charles  A 
Johns,  in  April,  1916,  In  a  written  statement  to 
this  court  In  bcbalf  of  Welch  corporation,  the 
Padfic  Laud  Company,  said  tiiat  Wdeh  aasumrd 
and  agreed  to  pay  tin  mortgage  In  and  by  the 
terms     the  deed. 

"(8)  That  the  respondent,  the  plaintiff  at  the 
trial,  produced  evidence  showing  tiiat  the  deed 
in  Question  was  prepared  in  the  <Aee  of  Charles 
A.  Johns,  attorney  for  Weldi*  at  the  time  the 
deed  was  prepared." 

It  will  be  recaUed  that  Oie  object  of  this 
suit  was  to  correct  an  alleged  mistake  in  a 
deed  from  the  defotdants  Treeland  to  tlie 
plaintlfC,  Welch,  by  striking  out  of  the  same 
the  clause  whereby  Welch  assumed  and 
agreed  to  pay  the  note  and  mortgage  held 
by  Johnson  as  a  lien  upon  the  land  conveyed, 
on  the  ground  that  it  was  inserted  in  tbe 
conveyance  by  tbe  mutual  mistake  of  the 
parties  thereto.  The  testimony  InTolved  in 
the  first  specification  of  the  petition  Is  sub- 
stantifllly  as  follows:  Having  foreclosed  his 
mortgage,  the  attorney  for  tbe  defendant 
Johnson,  who  was  plalntUE  In  that  proceed- 
ing, addressed  a  letter  to  the  present  plain- 
tiff.  Welch,  at  PorUand,  Or^  directing  his 
attention  to  the  decree  of  foreclosure,  noti- 
fying bim  that  under  the  conveyance  men- 
tioned Welch  was  responsible  for  the  pay- 
ment of  the  debt  evidenced  by  tbe  note  and 
secured  by  tlie  mortgage,  and  calling  upon 
bim  to  pay  it  in  full,  This  letter,  dated  De- 
cember 28,  1916,  was  Introdnced  in  evidence. 
The  defendant  Johnson  also  read'ln  evidence 
here  a  letter  from  Charles  A.  Johns,  under 
date  of  December  20,  1916,  addressed  to  the 
attorney  for  Johnson,  which  reads  thus: 

"Mr.  Welch  has  handed  me  your  letter  to  him 
of  December  28.  in  wliich  I  note  yon  daim  he 
assumed  and  agreed  to  pay  the  Johnson  note 
and  mortgage,  and  that  you  are  directed  by  Mr. 
Johnson  to  take  such  steps  as  may  be  necessary 
to  collect  his  claim.  There  Is  no  cont^tion 
over  the  terms  and  conditions  in  the  ooov^anee 
to  Ur.  Wddi,  but  for  many  and  different  rea- 
sons he  disdaims  any  personal  liability  to  Jolut* 
son.  Among  other  things,  as  I  understand  Uw 
facts,  the  note  and  mortgage  from  Ricord  to 
Johnson  was  a  purchase  money  note  and  mort- 
gage. At  all  events,  there  is  no  disposition  on 
the  part  of  Mr,  Welch  to  pay  this  daim  or  any 
part  of  it,  and  I  think  after  a  careful  investi- 
gation yon  wHl  find  he  is  not  personally  liable.** 

[1]  In  tbis  suit  Johnson  contends  tliat  this 
l^ter  oonstitntes  ui  admission,  binding  npoo 
W^di,  to  the  effect  that  tiiere  l>  no  mistake 
In  tbe  conveyance.  If  this  constructlmi  ]> 
correct.  It  would  be  fatal  to  the  idalntlfTs 
suit  In  Fleisbman  v.  Meyer,  46  Or.  267,  274, 
80  Pae,  a09k  thte  court  liad  under  oonsldera- 
tion  tbe  correspmidaice  between  the  defend- 


4s9For  other  esses  see  asms  topic  and  KBiT-HUlIBSR  In  all  Ktf-Numbarsd  DlgsBts  and  Indsxes 
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sDts  aod  a  Ann  of  attomoya  who  seemed  to 
be  representing  the  plaintiffs  in  advance  of 
any  litigation  between  them,  in  tbe  matter 
61  an  alleged  breach  by  defendants  of  their 
contract  to  sell  personal  property  to  the 
plaintlffa  Wafit  of  a  pending  action  is  a 
condition  attending  the  correspondence  here 
in  qoestlon.  In  that  case  the  court  said. 
fipeaUns  by  Mr.  Justice  Moore: 

"Aatiiority  to  compromise  the  claim,  as  men- 
tioned in  the  exception  noted,  will  be  implied 
only  in  the  regular  coarse  of  pending  raits  and 
actions,  when  an  attorney  has  neittier  time  nor 
opportunity  to  consult  witb  his  client,  whose 
iBterest  -would  be  imperiled  by  delay  [dthig  au- 
thorities]. The  weight  of  anthtuity  in  tliis 
country  supports  the  role  that  an  attorney,  by 
virtue  of  a  mere  retainer,  haa  no  Implied  power 
to  bind  bia  cUent  by  a  compromise  irf  hla  claim 
[dtlng  BtiU  other  preeedenta]." 

If  an  attorney  in  advance  of  litigation 
cannot  compromise  bis  cllent^s  case,  much 
less  can  he  admit  away  the  client's  whole 
case.  There  is  nothing  in  the  evidence  for 
tbe  defendant  relating  to  the  extent  of  tbe 
authority  given  to  Jt^s  to  bind  the  plain- 
tiff, Welch,  by  tbe  letter  in  question.  On  the 
other  band,  as  a  witness  for  the  plaintiff 
in  rebuttal,  Jdbiu  stated : 

'^Fhat  letter  was  written  without  a  consulta- 
tion with  Mr.  Weldi  or  any  knowledge  of  tbe 
facts  concerning  the  execution  of  these  deeds." 

In  the  absence  of  any  pending  Utlgatlcm 
in  which  Johns  was  appearing  as  the  attor- 
ney of  record  for  Welch,  no  more  Importance 
can  be  attached  to  the  letter  than  to  the 
declaration  of  any  one  else  who  assumes  to 
speak  for  anothw.  The  case  is  not  affected 
by  the  tact  that  the  writer  was  a  member 
of  the  bar.  He  might  as  w^l  have  been  the 
plalnttfTs  grocer  or  laundrymaa.  It  would 
be  necessary  to  show  that  the  declarations  in 
the  letter  were  authorized  by  the  plaintiff 
and  within  the  scope  of  the  authority  con- 
ferred upon  the  writer,  before  the  writing 
could  bind  the  plaintiff.  How  far  an  at- 
torney may  bind  bis  client  in  compromise  or 
renunciation  of  his  claim  is  dlscnssed  In 
Pomery  t.  Prescott,  106  Me.  401,  76  Atl.  808, 
138  Am.  St  Bep.  847,  21  Ann.  Cas.  S74,  and 
note. 

[2]  Mnch  la  claimed,  also,  for  a  statement 
made  In  the  brief  of  the  defendant  in  the 
case  of  John  R.  Johnson,  Plaintiff,  v.  Padflc 
Land  Company,  Defendant  (heard  in  ttilB 
court  at  the  February  term,  1917)  84  Or.  856, 
164  Pac  664,  to  the  effect  that  the  plaintiff 
there  bad  sold  the  land  here  in  question  to 
Blcord,  who  conveyed  to  the  Vreelands,  and 
the  latter  to  Welch,  and  that  in  each  instance 
the  grantees  assumed  and  agreed  to  pay  the 
mortgage.  This  brief  was  over  the  name  of 
Gharlea  A.  Johns  and  Claude  M.  Johns. 
The  actioti  there  was  for  the  replevin  of 
some  personal  property  all^^  to  have  been 
vrongfoUjr   removed  from  the  mortgaged 


premises  by  tbe  defeodant  there.  We  note 
that  it  was  an  Incidental  statement  made  in 
the  brief  by  way  of  opening  tbe  argument 
for  the  defendant  in  that  case.  It  was  res 
Inter  alios  acta.  It  Is  not  shown  even  that 
Welch  was  present  at  the  argument  of  the 
case  or  knew  that  the  statement  was  includ- 
ed in  the  brlet  At  the  utmost,  it  could  bind 
only  the  parties  to  that  litigation. 

Much  the  same  Is  the  case  of  Patty  v. 
Salem  Flouring  Milis  Co.,  G3  Or.  350,  06  Pac 
1106,  98  Pac.  021,  100  Pac.  298.  One  ques- 
tion there  involved  was  the  custom  of  the 
defendant  In  dealing  with  farmers  when  it 
received  wheat  from  them  and  Issued  re- 
ceipts therefor.  In  the  Patty  Case  the  trial 
court  admitted  evidence  of  the  testimony  of 
a  witness  in  the  previous  case  of  Savage 
against  the  same  deiendaut  respecting  sudb 
a  custom.  Tbe  coart  In  an  exhaustive  opin- 
ion by  Mr.  Justice  Moore  held  that  this  waa 
error.  Tliat  case  la  cmttollliig  upon  the 
second  spedflcattm  In  the  defendant's  peti- 
a.<m  hne. 

[3-E]  Bren  If  tiie  deed  In  queation  was  pie< 
pared  In  tbe  offloe  of  the  idainturs  attomeyt 
and'  tills  la  questlonatile  under  die  tMOmaayt 
that  would  not  necessarily  inak»  It  lem  a 
mistake  to  Indude  tiia  claiam  In  dispute. 
Even  attozneya  are  not  InfalUble,  and  their 
errors  are  not  necessarily  conclusive  upon 
their  clients.  TUa  drcnmatance  le  properly 
considered  on  the  point  that  to  be  relieved 
from  a  mistake  It  must  appear  that  it  was 
not  due  to  ihe  party's  negligence,  but,  as 
pointed  ont  m  the  former  opii^on,  on  the  au- 
thority of  Pomeroy,  the  n^llg^ce  which 
will,  prevent  tbe  r^ef  of  a  party  from  his 
mistake  must  be  such  as  will  amount  to  a 
violation  of  a  po£dtive  duty  owed  to  anottier 
party.  Here,  at  the  time  the  alleged  mis- 
take was  made  Jdmsm  had  already  received 
bis  note  and  mortgage,  tc^ether  with  the 
agreemrat  of  tbe  Vreelands  as  grantees  sub- 
sequent to  Johnson  to  pay  this  same  debt. 
In  taking  the  conveyance  fr<Hn  the  Vree- 
lands, Welch  owed  no  duty  whatever  to 
Johnson.  The  latter  was  not  Induced  to 
surrender  any  right  or  to  prejudice  hia  sit- 
uation by  anything  in  the  deed  which  Welch 
acc^ted.  The  negligence,  therefore,  whether 
of  himself  or  of  bis  attorney,  who  wrote  the 
deed,  if  he  did  write  it,  la  not  such  as  will 
prevent  the  correction  of  the  mistake. 

Summing  up  the  whole  matter  of  the  evi- 
dence, we  have  the  consensus  of  statement  of 
the  parties  to  the  conveyance  that  it  waa  a 
mistake  to  include  such  a  clause,  and  that  it 
was  not  part  of  the  agreemoit  out  of  which 
the  deed  arose.  All  that  is  opposed  to  this 
positive  statement  are  the  inferences  to  be 
drawn  from  the  correspondence  alluded  to 
and  the  posdble  fact  that  the  deed  was  drawn 
ifi  tbe  office  of  a  member  of  the  bar.  As  a 
matter  of  law,  the  letter  mentioned  vras  not 
hipjiipy  upon  tiie  plaintiff  here,  and  the  in- 
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ferences  to  be  drawn  from  the  clrcnmstancefl 
under  which  the  conveyance  was  written  are 
not  of  safflcient  weight  to  oTercome  the  direct, 
uncontradicted,  and  explicit  narrative  of  the 
parties. 

The  petition  for  rehearing  Is  denied. 

McBRIDB,  0.  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 

JOHNS,  J.,  did  not  participate  In  the  con- 
sideration of  the  original  case  <»  of  tlw  pe- 
.tition  for  rehearing. 


LADD  A  TTUrOS  BANK  v.  MITCH- 
ELL et  al. 

(Supreme  Ooart  of  Oreson.  Oct  14, 1819.) 


1.  HOBTQAGIS  4S3l68  —  WUT  OONIRITUTJB} 
"P0BCHASB-1COHET  HOBTQiiOl"  BRTXTUD  TO 

pBioBirr  ov  z-nNS. 
Oenerany,  mortgage  ezecated  by  pnrchBBer 
contemporaneoaBly  with  acqairement  of  legal 
title,  or  afterwards  as  part  of  same  transaction, 
la  a  "purchase-money  mortgage,"  r^ardless  of 
whether  executed  to  vendor  or  third  person,  and 
entitled  to  preferoice  as  such  over  all  other 
claims  or  liens  arising  through  the  m<fftgagor 
though  prior  in  point  of  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fur* 
chase-MonCT  Mortgage.] 

2.  MoBTGAaBS  *=>559(2)— What  coNSTrruTEa 
"hobtqage  to  secobb  patubkt  or  the 

BALANCE  of  THE  FDBOIUBE  PBICE." 

A  mortgage  executed  to  "secure  payment 
of  the  balance  of  the  purchase  price,"  witbib  L. 
O.  L.  S  429,  providing  that  upon  foreclosure 
of  such  mortgage  mortgagee  sludl  not  be  en- 
titted  to  defleiwey  inc^eat  agalmt  purchaser, 
is  a  mortgage  given  concurrently  with  a  con- 
veyance of  land,  by  purchaser  to  vendor,  on  the 
same  land,  to  secure  the  unpaid  balance  of  the 
pnrcliaae  price,  and  a  mortgage  executed  by  pur- 
chasers to  vendor's  mortgagee  in  consideration 
of  the  latter's  release  of  the  land  purchased 
from  its  mortgage  Is  not  within  the  statute. 

In  Banc. 

Appeal  from  Circuit  Court,  Multn<Huah 
County;  George  W.  Stapleton,  Judge. 

Suit  by  the  Ladd  &  Xilton  Bank  against 
Hattlo  Mitchell  and  husband  and  another. 
Decree  for  plaintiff,  and  named  defendants 
appeal.  Affirmed. 

This  Is  a  suit  by  Ladd  ft  Til  ton  Bank 
against  defaidantB  McElnley  Mitchell  and 
wife  and  Lewis-Wiley  Hydraulic  Company  to 
foreclose  a  first  mortgage  on  certain  real 
property.  The  complaint  is  in  the  usual  form 
and  asks  that,  in  the  event  the  amount  re- 
ceived upon  the  sale  of  the  real  property  be 
insufficient  to  satisfy  the  demand  of  plaintiff, 
it  have  Judgment  agahist  defendants  Battle  < 


MltcheU  and  Meranley  MitcbeU,  and  each 
of  them,  for  the  deficiency.  The  defend- 
ants Battle  Mltch^  and  McKlnley  Mltcb^ 
filed  an  answer  admitting  the  allegatioDs  of 
the  complaint  and  setting  up  certain  facts 
which  they  claim  exempt  them  from  the  op- 
eration of  any  Judgment  for  any  balance  that 
may  remain  after  the  prooeeds  of  the  sale  <tf 
the  real  property  descrttwd  In  the  mortgage. 

The  trial  court  rendered  a  decree  In  favor 
of  plaintiff,  and  the  Mitchells  appeal  from 
that  portion  of  the  Judgment  and  decree 
ixdildi  la  as  foUowa: 

"That  if,  after  the  applicatioa  of  the  pro- 
ceeds of  sale  of  aaid  real  property  tn  the  man- 
ner aforesaid,  any  deficiency  remains  upon  the 
judgment  herein  rendered  and  obtained  by  plain- 
tiff, that  plaintiff  have  execution  against  the 
defendants,  Battle  Mitchell  and  McKlnley 
Mitchell,  or  either  of  them,  and  against  the 
property  of  them  or  either  of  them,  to  satis^  In 
whole  or  in  part  any  audi  deficiency." 

The  cause  was  submitted  upon  the  follow- 
ing stipulation  of  facts : 

"It  is  hereby  stipulated  by  and  between  the 
parties  hereto,  by  and  through  their  respective 
attorneys  of  record,  that  the  foUowing  facta 
are  to  be  considered  as  true  on  the  trial  of 
the  above^titled  case: 

"(1)  That  on  and  prior  to  the  8d  day  of 
October,  1912,  Lewis-Wiley  Hydraulic  Com- 
pany, an  Oregon  corporation,  owned  and  held 
absolute  title  to  lots  2  and  3  in  block  10, 
Westover  Terraces,  an  addition  to  the  rity  of 
Portland,  Multnomah  county.  Or,,  according  to 
the  duly  recorded  maps  and  plats,  thereof,  and 
that  on  or  prior  to  said  date,  to  wit,  the  3d 
day  of  October,  1912,  Lewis-Wiley  Hydraulic 
Company  had  borrowed  certain  moneys  from 
Ladd  &  Tilt<m  Bank,  and  as  security  there- 
for had  executed  a  blanket  mortgage  unto  lAdd 
&  Tilton  Bank  on  all  of  the  property  owned 
by  Leiris-WIiey  Hydraulic  Company,  including 
in  said  blanket  mortgage  the  property  above 
described,  to  wit,  lots  2  and  3  in  block  10, 
Westover  Terraces  aforesaid.  That  said  blan- 
ket mortgage  was  to  secure  Ladd  &  Tilton 
Bank  for  the  repayment  of  moneys  actually 
advanced  by  the  said  lAdd  &  Tilton  Bank  to 
said  Lewis-Wil^  Hydraulic  Company  and  used 
by  said  Lewls-Wll^  Hydraulic  Company  for 
its  corporate  purposes ;  the  said  blanket  mort- 
gage so  executed  by  the  Lewis-Wiley  Hydrau- 
lic Company  was  not  in  bet  a  purchase-money 
mortgage  and  said  property  was  never  owned 
by  Ladd  &  Tilton  Bank. 

"(2)  That  on  or  about  the  3d  day  of  Oc- 
tober, 1912,  Lewis-Wiley  Hydraulic  Company 
sold  to  Hattie  Mitchell  and  McKlnley  Mitchell, 
the  defendants  above  named,  said  lots  2  and 
3  in  block  10,  Westover  Terraces,  for  the  total 
purchase  price  of  $6,750,  paying  $760  in  ccmb 
unto  the  Lewis- Wiley  Hydraulic  Company,  and, 
at  the  request  of  Lewis-Wiley  Hydraulic  Com- 
pany,  Hattie  Mitchell  and  McKinley  Mitchell 
executed  a  first  mortgage  on  said  lots  in  faror 
of  the  plaintiff,  Ladd  &  Tilton  Bank,  for 
^,375,  the  said  mortgage  being  the  mortgage 
which  is  described  in  the  complaint  filed  hervio ; 


4s»Fo;  other  cases  see  same  topic  and  KBT-NUUBBR  in  all  Key-Numbored  Digests  and  Indexea 
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ind  It  a  farther  portion  of  the  consideration 
Hattis  Mitchell  and  McEinley  Mitchell  ex- 
ecuted a  mortgage  for  $  --  La  favor  of  Lewis- 
Wiley  Hjrdraolic  Company  to  secure  the  pay- 
ment of  the  balance  of  the  consideration  due 
Lewis-Wiley  Hydraulic  Company. 

"(3)  For  the  purpose  of  permitting  the  Lewis- 
Wiley  Hydraulic  Company  and  Hattie  Mitchell 
and  UcKinley  Mitchell  to  consummate  the  pur- 
chase of  the  .real  property  as  in  paragraph  2 
of  this  stipulation  set  florth.  Lewis-Wiley 
Hydraulic  Company  requested  Ladd  &  Tilton 
Bank  to  apportion  to  lots  2  and  8  in  block 
10,  Wesfover  Terraces  aforesaid,  such  amount 
of  the  general  indebtedness  due  unto  Ladd  & 
Tilton  Bank  from  the  Lewis-Wiley  Hydraulic 
Company  as  should  be  proper  and  sifitable  in 
the  premises,  and,  pursuant  to  said  request, 
it  Tilton  Bank  did  apportitMi  to  said  lots 
2  and  8  in  block  10,  Westorer  Terraces  afore- 
said, from  the  general  indebtedness  due  from 
Lends-Wiley  Hydraulic  Company  to  Ladd  & 
Tilton  Bank,  the  sum  of  $8,876.  The  Lewis- 
Wiley  Hydraulic  Company,  as  a  consideration 
for  the  segregation  of  said  indebtedness  by 
Ladd  &  Tilton  Bank  as  aforesaid,  did  repre- 
mat  to  Ladd  A^ton  Bank  that  Hattie  Mitdi- 
ell  and  McKinley  ^tcheU  would  assume  and 
pay  such  proportion  of  said  segregated  indebted' 
ness  and  as  evidence  of  said  obligation  of  Hat- 
tie Mitchell  and  McEinley  Mitdiell  to  pay 
8Qdi  proportion  of  such  segregated  indebtedness 
due  unto  Ladd  &  Tilton  Bank  from  the  Lewis- 
Wtlcy  Hydraulic  Company,  as  a  consideration 
mortgage  in  the  sum  of  $33T5.  the  same  being 
the  mortgage  more  particularly  described  and 
Wt  forth  in  the  c(HnpIaint  filed  in  this  cause. 

"(4)  Hattie  Mitchell  and  McEinley  Mitchell 
were  informed  by  the  Lewis-Wiley  Hydraulic 
Company  of  the  tact  that  Ladd  &  TUton  Bank 
had  a  general  Uanket  mortgage  on  the  property 
known  and  described  as  Westorer  Terraces,  and 
particularly  lots  2  and  3  in  block  10  thereof, 
which  mortgage  was  to  secure  the  repayment 
of  m<meys  theretofore  loaned  by  Ladd  &  Tilton 
Bank  to  Lewis-WUey  Hydraulic  Company. 

"(5)  That  the  mortgage  in  fsTor  of  Ladd  ft 
mton  Bank  was  executed  by  Hattie  Mitchdl 
and  McKinley  Mitchell  in  consideration  of  the 
release  by  Ladd  &  Tilton  Bank  of  lots  2  and 
3  in  block  10,  Westover  Terraces,  aforesaid, 
hum  the  security  of  the  Lewis-Wiley  Hydraulic 
Company  aa  her^nbefore  set  forth  and  from 
the  blanket  mortgage  executed  to  Ladd  &  Tilton 
Bank  aa  hereinbefore  set  forth,  and  the  re- 
payment of  the  security  afforded  Ladd  ft  Tilton 
Bank  by  said  blanket  mortgage. 

"m  At  the  time  that  Hattie  HIteheU  and 
McEinley  Mitchell  executed  the  note  Cor  f8,875 
and  gtTB  a  first  mortgage  on  Iota  2  and  8  in 
block  10,  Westorer  Terraces  aforesaid,  as  se- 
curity for  the  same,  the  Lewis-Wiley  Hydraulic 
Ccunpany  vaa  not  released  from  the  liability  for 
the  repayment  of  the  moneys  theretofore  loaned 
by  it  onto  the  I^ewis-WUey  Hydraulic  Com- 
pany, but  at  the  time  of  the  execution  of  said 
note  and  mortgage  by  Hattie  Mitchell  and  Mc- 
Einley Mitchell  and  contemporaneously  there- 
with, and  at  the  time  of  the  lodging  of  the 
same  witb  Ladd  ft  l^ton  Bank,  the  Levis- 
WiJey  Hydraulic  Company  did  execute  the  fol- 
lowing saaranty  on  the  back  of  the  note,  In 
words  and  figures  as  follows,  to  wit: 
"'For  Taloo  received  Lewis-WUeiy  Hydnnlle 


Company  hereby  guarantees  tiie  payment  of  the 

within  note  and  waives  protest,  demand  and 
notice  of  nonpayment  thereof.  Lewis-Wiley 
Hydraulic  Company,  by  W.  O.  Morse,  Vice 
President.' 

"Upon  the  foreclosure  of  a  mortgage  executed, 
'to  secure  the  payment  of  the  balance  of  the 
purchase  price  of  real  property  *  *  *  the 
mortgagee  shall  not  be  mtttled  to  a  defidcaiey 
judgment.' " 

W.  T.  Slater,  of  Portland  (Manning  ft  Slat- 
er, of  Portland,  on  the  brief),  for  appellants. 

P.  W.  Cookln^am,  of  Portland  (Wood, 
Montague,  Hunt  ft  Gookingham,  ot  Portland, 
on  the  brlel},  for  respondent. 

BEAN,  J.  (after  stating  the  focts  as  above). 
The  only  Issue  in  tbis  case  is  whether  the 
plaintiff  Is  entitled  to  a  Jndgnwnt  for  any  bal- 
ance that  may  remain  due  after  the  applica- 
tion of  die  proceeds  of  the  sale  of  the  real 
property  described  In  the  mortgage.  It  is 
contoided  on  behalf  of  defendants  Hattie 
Mitchell  and  Medley  Mitchell,  whom  we 
will  hereafter  de^nate  as  defendants,  as 
Lewis- WU^  Hydraulic  Cbmpany,  the  otha> 
defendant,  did  not  answer  or  appeal,  that 
under  the  provisions  of  section  426,  L.  O.  U, 
the  plaintiff  is  not  entitled  to  a  judgment  for 
such  balance,  or,  as  It  Is  termed,  "a  deficiency 
Judgment."  The  provisions  of  this  section  of 
our  Code  are  as  follows : 

"When  judgment  or  decree  Is  given  for  the 
foreclosure  of  any  mortgage,  hereafter  execut- 
ed, to  secure  payment  of  the  balance  of  the 
purchase  price  of  real  property,  such  judgment 
or  decree  shall  provide  for  the  sale  ttf  the  real 
proper^,  covered  by  such  mortgi^  for  the 
satisfaction  of  tkm  Judgment  w  decree  given 
therein,  and  the  mortgagee  shall  not  be  entitled 
to  a  defidency  judgment  on  account  of  such 
mortgage  or  note  or  obligation  secured  by  the 
same.* 

The  transaction  delineated  by  the  stipula- 
tion was  of  the  same  force  and  effect  as 
though  Ladd  &  Tilton  Bank  had  loaned  to  the 
Mitchells  $3375,  LewIs-WUey  Hydraulic 
Company  guaranteeing  payment  thereof,  and 
then  the  MitchellB  had  ptUd  the  same  to  the 
Lewls-WIley  Hydraulic  Company,  apd  that 
company  in  turn  had  paid  the  same  to  Ladd 
ft  Tilton  Bank.  Instead  of  taking  such  a  eir- 
cnltous  route,  a  three-cornered  transaction 
was  made.  It  might  be  stated  that  in  effect 
the  Mitchells  assumed  and  agreed  to  pay  to 
Ladd  ft  Tilton  Bank  a  portion  of  the  money 
the  Lewis-Wiley  Hydraulic  Company  had 
borrowed  from  Ladd  ft  Tilton  Bank.  The 
Mitchells  were  not  purchasers  of  the  lots 
from  Ladd  ft  Tilton  Bank;  Ladd  &  Tilton 
Bank  were  not  the  sellers  of  the  lots.  The 
mortgage  was  not  executed  by  the  Mitchells 
"to  secure  the  payment  of  the  balance  of  the 
pnrdbase  price  of  real  property"  within  the 
meaning  of  the  statute.  The  original  debt  of 
the  Lewls-WUey  Hydraulic  OfHupany  to  Ladd 
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ft  Tnton  Batik  was  for  money  loaned  by  the 
bank  to  that  company.  The  mor^iace  givoi 
by  the  HltcheUs  to  Ladd  &  TUton  Bank  was 
In  effect  given  for  a  loan. 

[1]  The  poBltKm  of  the  defendants  Is  fbat 
the  mortgage  was  a  purchasfrmoney  mort- 
gage. We  think  that  It  may  be  conceded  that 
it  Is  a  general  mle,  to  whlA  tiuire  Is  little 
dissent,  that  a  mortgage  on  land  executed  by 
the  purchaser  of  the  land  contemporaneonsly 
with  the  acquirement  of  the  legal  title  there- 
to, or  afterwards,  bat  as  a  part  of  ttie  same 
transactifni.  Is  a  '4>archase-mon^  mortgage," 
and  entitled  to  preference  as  such  over  all 
other  dalms  or  liens  arising  through  the 
mortgagor,  though  they  are  prior  in  point  of 
time;  and  this  Is  true  without  reference  to 
whether  Ihe  mortgage  was  executed  to  the 
vendor  or  to  a  third  person.  1&  R.  0.  li.  1 106, 
p.  416 ;  Marin  v.  Knox.  117  Minn.  428, 136  N. 
W.  15.  40  L.  R.  A.  (N.  S.)  272  and  note. 

Bat  this  rule  la  of  little  assistance  In  deter- 
mining the  question  la  the  case  at  bar  involv- 
ing Ss  constrnctlon  of  SMtion  426,  L.  O.  L., 
which  was  adopted  for  a  different  purpose. 

The  decisions  holding  that,  If  a  loan  is  se- 
cured by  a  mortgage  given  on  property  pur- 
chased with  the  money  lent,  then  such  xnort- 
gage  is  a  purchase-price  mortgage,  were 
for  the  benefit  of  the  mortgagee  and  not  to 
his  detriment  In  other  words,  the  courts 
have  construed  such  mortgages  as  purchase- 
price  mortgages  in  order  to  secure  to  the 
mortgagee  the  full  amount  of  the  money 
advanced.  In  several  Jurisdictions,  how- 
ever, it  Is  held  that  such  mortgages  are 
not  purchase-price  mor^ges.  Heulsler  v. 
Nlckum,  38  Md.  270;  Eyster  v.  Hatheway, 
50  111.  621,  99  Am.  Dec.  637,  In  Heulsler  v. 
Nlckom,  supra,  It  was  said : 

"The  terms  'purchase  money*  do  not  Include 
any  money  that  may  be  borrowed  to  complete 
a  purchase  but  that  which  Is  stipulated  to  be 
paid  by  the  purchaser  to  the  vendor,  as  be* 
twi^en  them  only  it  is  parcbase  money;  aa 
between  the  purchaser  and  lender,  it  is  bor- 
rowed money.** 

[2]  A  "purchase-money  mortgage"  Is  defin- 
ed In  82  Cyc.  at  page  1267.  as  foUows: 

*'A  mortgage  given,  concurrently  with  a  nm- 
veyance  of  land,  by  the  vendee  to  'the  vendor, 
on  the  same  land,  to  secure  the  unpaid  bal- 
ance of  the  purchase  prlesT— dthig  Kaidi*!  Law 
Dictionary. 


WhUe  this  deflnitloo  &  not  tte  universal 
one.  It  seems  to  us  that  In  enactli^  section 
426,  L.  O.  li.,  the  L^slatore  acted  with  the 
kind  of  purchase-money  mortgage  in  view 
as  defined  above;  fliat  is,  that  the  purpose 
of  the  law  was  to  encourage  and  protect  the 
purchaser  of  real  estate,  which  perchance  is 
made  tor  Oie  purpose  of  obtaining  a  home; 
that  It  was  not  the  intent  of  the  lawmakers 
to  render  it  more  difficult  tm  wath  a  parchas- 
er  to  obtain  a  loan  and  12ie  cash  for  a 
home,  and  receive  the  benefit  of  any  lower 
price  ot  the  realty  that  might  be  made  on  ac- 
coont  of  such  cash  payment;  that  If  the  law 
should  be  so  construed  that  any  one  obtain- 
ing a  loan  and  gfvlng  a  real  estate  mortgage 
to  a  third  party  not  the  vendor  at  the  land  to 
secure  the  payment  tbereot  when  it  was  con- 
templated that  the' money  so  borrowed  should 
be  used  In  pigment  for  the  real  proper^  pur- 
chased at  the  time,  would  be  executing  a 
mortgage  "to  secure  payment  of  tbe  balance 
of  the  pnrdiase  price  of  real  property,"  with- 
in the  purview  of  the  statute,  and  that  the 
lender  could  only  look  to  the  property  upon 
a  foreclosure  proceeding,  then  the  person 
wlslilng  to  purchase  a  home  or  oth»  real 
property  would  be  hampered  and  his  credit 
impaired,  and  it  might  well  be  said  that,  "The 
last  state  of  that  man  is  worse  than  the  first." 
In  such  event,  the  beneficent  purpose  of  the 
law  would  be  thwarted.  It  most  be  consider- 
ed that  the  bank  was  not  speculating  in  real 
estate  in  the  transaction,  It  was  doing  a 
banking  business.  It  was  not  the  purpose  or 
the  Intent  of  the  law  to  regulate  banking 
business  or  the  loaning  of  money.  Tbe  ordi- 
nary transactions  of  a  bank  do  not  come 
within  the  provisions  of  the  act 

Whatever  may  be  the  construction  of  the 
section  referred  to  when  applied  to  a  mort- 
gage executed  by  a  vendee  to  a  vendor  to  ae- 
cnre  the  payment  ot  the  balance  of  the  par- 
chase  price  of  real  property,  we  believe  that 
it  was  not  the  Intention  of  the  I>gislatan 
that  mortgages  like  the  one  In  guesti<m  In 
the  present  case  should  come  within  the  pro- 
visions of  section  426,  L.  O.  L. 

The  decree  of  the  lower  coort  Is  therefore 
affirmed. 

JOHNS,  J.,  not  sitting. 
BURNDTI.  BHNSON,  and  HARRIS,  33^ 
concur  In  the  result 
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(SapFfsiie  Conrt  of  Oregon.   Oct  7,  1919.  Oo 
PetUlon  to  Modify  I>ecree  as  to  Costa, 
Not.  12,  19190 

■ 

t  AonssE  roaBBOBum'  4=9ll4C0— BnmNCB 
sHowiNa  Aoquismoir  of  titu  bt  adtbbsb 
posscsaioN. 
In  rait  to^Quiet  title,  a  BOrrey  having  dis- 
dosed  that  a  fence  dividins  the  lands  of  the 
respective  parties  was  located  north  of  what 
would  be  the  dividlnK  line  in  strict  cocformity 
vith  the  description  in  their  deeds,  evidence  Aeld 
to  show  that  plaintilf  owned  np  to  the  fence  In 
fee  dmple  by  force  of  advene  possesBlon. 

2.  PLBADXNO  «=»236(3)— AMxnDionT  or  ins- 

DKSCBIPnON  IN  COlCFIAinr  TO  qXJIBT  TITLE 
AXXOWTD. 

In  salt  to  iiniet  title,  controversy  arlsins  out 
of  fact  that  snrvey  disclosed  a  fence  warn  located 
Bortib  of  the  line  between  tibe  two  t»ete  of  the 
parties  as  shown  by  the  description  of  their 
deeds,  where  plaintilf  Intended  to  litli^te  the 
itrip  in  dispute,  bat  by  mistake  mlsdescribed 
the  tract;  it  was  proper  for  the  court  to  permit 
him  to  file  an  amended  complaint;  defendant 
not  bdns  aarprieed. 

8.  Quurruvo  tetzx  ^=»4 — Bquitt  hab  jttbib- 
DicrioN  OF  sirrt  bt  pabtt  in  fossesbioiv. 
E!qai^  had  Jarisdiction  of  a  rait  to  qnlet 
title,  broutght  by  a  party  in  possession  of  the 
land  in  dispute,  since  be  conld  not  proeecate  an 
iction  in  ejectment,  and  In  the  rait  he  had  a 
rifht  to  have  title  adjudicated. 

1  Appeax.  aitd  ebbob  «=»1041(3)— Retusai.  to 

PEBICIT  riLINO  or  AlfENDBD  AKBWEB  HABM- 
IXSS. 

Where  the  snawer  which  had  been  filed  In 
Bait  to  qniet  title  permitted  defendant  to  offer 
all  evidcoice  whldi  wonld  have  been  admissible 
under  any  iaraes  raised  bj  a  proposed  amended 
answer,  refnsal  to  permit  defradant  to  file  neh 
answer  waa  harmless  to  defendant 

6.  ADTSBSE  •  POSSBSeiOlT  ^110{2)— Ahbndxd 
COKPUJtHT  SDmCSXHT  TO  BUSTAIH  DHSU 
BAOED  ON  JU»TBBai  POflSBSaoS. 

In  Boit  to  quiet  title,  amended  complaint 
Md  to  ban  allied  ownership  or  title  ti^ 
▼osB  po— eaalon  and  to  support  decree  for-  plain* 
tiff. 

&  AOTZBBE  POB8BB8XOIT  «3»106(4)— IVlB  IBQUX- 
Sm  PEBZOD  TBBT8  TITLE. 

AdTcrae  poesesBion  tar  the  reqnlaite  period 
Teats  title  in  the  poasesaor  of  a  tfact  of  land 

operation  of  law. 

Dqiartment  1. 

Appeal  from  Circuit  Conr^  Multnomah 
Ooimty;  C.  V.  Gantenbeln,  Jndga 

Smt  to  quiet  title  by  W.  a  Enieger  against 
Cad  O.  BroolEa.  From  a  decree  for  plalntlg, 
defendant  appeala.  Affirnied. 

This  la  a  anlt  to  quiet  title.  A  trial  resal^ 
td  In  a  decree  for  the  plaintiff,  W.  G.  Kmeg- 
■      The  defendant,  Carl  O.  Brooks,  appealed. 

The  Utisants  own  and  occupy  adjoining 
tn«C«  of  land.   Tba  controversy  arose  out 
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of  the  fact  that  when  a  survey  was  made  Uti 
was  dIsA)vered  that  a  fence,  which  for  cen- 
siderably  more  Hian  10  years  had  divided 
the  lands  as  used  and  ocAipled  by  the  llti- 
gantB,  was  located  between  about  29  and  S3 
fleet  nort3i  of  what  wonld  be  the  dividing  line 
between  the  two  tracts,  if  a  line  were  drawn 
upon  the  ground  In  strict  conformity  with 
the  descriptions  in  their  respective  deeds. 

Frededck  Schleuter  homesteaded  and  ac- 
gnlred  title  to  the  following  described  prem- 
ises: The  southeast  quarter  of  the  north- 
west quarter  and  the  northe&st  quarter  of 
ttie  aou&west  quarter  of  section  6  in  town- 
ship 1  north  of  range  -1  west  of  the  Willa- 
mette meridian,  containing  80  acres.  For  con- 
venience the  Und  Just  described  will  be  re- 
ferred to  as  tract  A.  Afterwards  Schleuter 
conveyed  to  Charles  Krueser,  and  subsequent- 
ly, on  September  IS,  1909,  the  latter  deeded 
to  his  son,  W.  C.  Krueger,  the  plaintiff. 

Thomas  Jeff  Brooks  homesteaded  a  tract 
of  land  of  which  the  following  described 
premises  are  a  part:  The  south  half  of  the 
northeast  quarter  of  the  northwest  quart* 
of  section  6,  township  1  north,  range  1  west, 
Wiiliamette  meridian.  For  the  sake  of  brevi- 
ty the  land  included  In  this  description  will 
be  designated  tract  B.  On  August  27,  191S, 
Thomas  Jeff  Brooks  deeded  tract  B  to  his 
Bota  Carl  O.  Brooks,  the  defendant 

In  1882  Charles  Krueger  moved  onto  tract 
A  with  his  famUy  and  resided  there  at  least 
until  the  conveyance  to  the  plaintiff.  The 
uncontradicted  evidence  Is  that  In  1882  there 
was  a  brush  fence  separating  the  premise 
occupied  by  Charles  Krueger  and  the  adjoin- 
ing lands  on  the  north ;  but  the  brush  fence 
was  subsequently  destroyed  by  fire,  and  soon 
i^er  the  flre  a  new  fence  was  buUt  by  Thom- 
as Jeff  Brooks  and  Charles  Krueger.  eatA 
building  one-half  of  the  fence.  This  new 
fence  was  constructed  practically  along  the 
Hne  of  the  brush  fenc^  although  the  new 
fence  may  have  varied  8  or  10  feet  one  way 
or  the  other  from  the  line  of  the  brush 
fence.  The  exact  date  of  the  constractlon  o£ 
this  new  fence  is  uncertain,  but  It  Is  ac6i^ 
rate  %o  say  that  it  was  bnllt  at  some  time 
between  1888  and  1893.  While  the  new  fence 
was  repaired  from  time  to  time,  and,  as  we 
understand  the  record,  was  rebuilt  a  number 
of  years  ago,  neverthelesB  a  fence  has  been 
maintained  without  Intermptlon  along  the 
Identical  line  where  what  we  here  term  the 
*^ew"  fence  was  originally  built  at  some  time 
between  1888  and  1893. 

In  1882  there  was  growing  brush  along  and 
on  the  south  side  of  tbe  brush  fence;  but  dur- 
ing the  succeeding  years  the  growing  brush 
was  slashed,  and  the  ground  was  gradually 
cleared  by  Charles  Krueger  and  the  plaintiff 
until  all  the  laud  lying  south  of  and  up  to 
the  fence  which  could  he  tilled  was  culti- 
vated, wltb  Uie  exception  of  about  an  aoe 
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and  a  balf,  whi<^  lies  In  the  northeast  comer 
In  a  canron,  and  cannot  on  that  account  be 
cnltlvated.  The  land  south  of  the  fence  was 
cultivated  up  to  a  part,  and  probably  most, 
of  the  length  of  the  fence,  for  a  period  of 
more  than  20  years  prior  to  the  commence- 
ment of  this  suit.  At  any  rate  Charles 
Krneger  used  all  the  laud  south  of  the  fence 
from  the  time  of  its  original  construction  un- 
til 1909,  when  he  conveyed  to  his  son;  and 
the  latter  continued  to  use  the  land  for  the 
puriwses  for  which  It  was  adapted. 

In  about  1912,  Thomas  Jett  Brooks  caused 
the  lands  described  In  his  homestead  patent 
tu  be  surveyed,  and  It  was  then  discovered 
that  ttae  fence  was  located  from  about  29  to 
S3  feet  north  of  where  bla  south  line  would 
U  established  upon  the  ground  In  exact 
accordance  with  the  description  In  his  patent. 
Apparently  nothing  was  done  by  Thomas 
Jeff  Brooks  or  his  son  towards  claiming  this 
narrow  str^  of  land  until  about  1916,  when 
the  defoidant  "pot  boards  In  there  *  •  « 
for  the  f^ce,  over  en  the  line— put  boards 
and  some  posts  about  one-fourth  of  the  way 
thron^L"* 

TbB  plaintiff  had  a  snrv^  made  of  tract 
A  and  of  the  controverted  atrip,  and  thus  ai- 
cnrtalned  the  description  metes  and 
bounds  of  the  land  lying  south  of  the  fence. 
The  following  Is  a  deacrlptlon  ot  all  the  lands 
south  of  the  faice  as  It  has  been  continuously 
maintained  since  the  Ume  It  vras  bnllt  about 
thirty  years  ago:  Oommen(dng  at  a  point  20 
feet  south  89  degrees  32  minutes  west  of  the 
center  of  section  six  (6)  in  township  one  (1) 
north  of  range  one  (1)  west  of  Willamette 
meridian,  and  running  thence  south  89  de- 
grees 32  minutes  we^  1,298.25  feet;  thence 
north  no  degrees  7  minutes  east  1,840.53  feet ; 
thence  north  89  d^ees  37  minutes  east  1,307 
feet;  thence  south  no  degrees  28  minutes 
west  1,338  feet,  to  the  point  of  beginning. 
For  convenience  this  description  will  be 
called  tract  O,  and  for  brevity  the  disputed 
strip  of  land  will  sometimes  be  called  tract 
D.  It  must  be  kept  in  mind  that  tract  C  em- 
braces the  north  half  of  tract  A  and  also  the 
whole  of  tract  D.  The  section,  as  will  be  ob- 
served from  the  measurements.  Is  an  Irre^- 
lar  one. 

O.  M.  Idlonan,  of  Portland,  for  ai^Uant 
Korman  S.  Rlchatds,  of  Portland  (Ktchards 

ft  Ridiatds,  of  Portland,  oa  the  briefs),  for 

respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  not  necessary  to  stnte  any 
additional  facts,  or  to  relate  any  more  of  the 
evidence  concerning  the  nature  of  the  use 
which  the  plainUfC  and  his  grantor  made  of 
the  lands  south  of  the  f«ice;  but  It  Is  Plough 
to  say  that,  although  the  evidence  In  behalf 
of  the  plaintiff  was  c(«itradlcted  by  witness- 
es for  the  defendant  nevertheless  the  record 


I  clearly  shows  that  the  plaintiff  and  bis  gran- 
tor have  been  in  actual  possession  of  and 
have  used  tract  D  under  claim  of  ownersblp 
for  considerably  more  than  10  years.  The 
fact  that  all  the  land  south  of  the  fence  was 
cleared,  and  the  fact  that  all  .the  land  south 
of  the  fence,  which  tould  be  cultivated,  was 
In  truth  cultivated  up  to  the  fence,  plus  the 
fact  that  the  fence  was  maintained  as  the  di- 
viding line  for  so  many  years,  Is  the  strongest 
kind  of  evidence  that  Charles  Krueger,  as 
well  as  his  successor,  the  plaintiff,  claimed 
ownership  In  all  the  land  south  of  the  fence. 
In  brief,  the  evldraice  shows  that  the  plaintiff 
is  the  owner  In  fee  simple  of  tract  D  by  force 
of  a  title  acquired  by  adverse  possession. 
Gist  T.  Doke,  42  Or.  225,  70  Pac.  701;  Don- 
nlgan  v.  Wood,  68  Or.  119,  126, 112  Pac.  631; 
Stout  V.  Mlchelbook,  58  Or.  372,  114  Pac.  929. 

The  principal  attack  made  by  the  defendant 
In  his  printed  brief  Is  directed  against  the 
pleadings.  The  plaintiff  filed  a  complaint 
and  an  amended  complaint  Redudnff  the 
original  complaint  to  Hie  briefest  terms.  It 
may  be  said  that  ttie  pUintlfl  avers  that  he 
owned  in  fee  simple  and  was  at  the  time  of 
tbe  filing  of  the  complaint  In  tlie  posaesslmi 
of  flie  land,  the  description  of  wbk^  as  ^ven 
In  Oie  complaint  corresponds  wlUi  tract  A 
and  that  be  and  his  predecessw  in  Interest 
had  been  In  the  adverse  possession  of  such 
described  land  for  more  t)ian  30  years;  that 
the  defendant  "baa  a  tract  of  land  of  which 
he  Is  the  owner  *  •  «  adjacent  to  and 
extending  along  the  north  boundary  line  of 
plaintiff's  said  land;  tliat  the  defendant 
without  the  consmt  of  liie  plaintiff,  forcibly 
entered  upon  the  lOalntlfl'B  said  tract  of  land, 
and  has  dug  boles  and  erected  feooea  upon 
the  said  tract  of  land,  •  •  •  therrtiy  cut- 
ting off  firom  plaintiff's  said  premises  a  atrip 
of  land  38  teet  wide  extoiding  almg  ttie  at- 
tire north  Mde";  and  that  the  defendant 
"dalms  an  estate  or  Interest  In  eaid  tract  or 
pared  of  land  [tract  D]  aAwene  to  plaintiff.** 

The  defendant  answered,  and  admitted  that 
the  plaintiff  owned  tract  A,  and  admitted  that 
the  defendant  owned  the  adjoining  tract  on 
the  north;  but  the  def aidant  denied  that  he 
had  entered  upon  the  plalntUTs  land,  as  al- 
leged in  the  complaint 

With  the  permlasiCHi  of  the  court  the  plain- 
tiff filed  an  amended  complaint  In  para- 
graph II  of  his  amended  complaint  the  plain- 
tiff avers  that  he  owns  in  fee  simple  and  is  in 
possession  of— 

"that  certain  •  •  •  parcel  of  land  •  •  • 
described  as  follows:  [Here  appoars  a  descrip* 
tioD  which  corresponds  with  tract  A.]'* 

TbSn  paragraph  omtlnnes  thus: 

"That  all  of  the  northern  part  or  portlim  of 
the  land  owned  by  the  plaintiff  [tract  O  Is  here 
described]  has  been  and  now  is  used  by  the  plains 
tiS  and  his  predecessors  in  interest  for  pastur- 
age and  cultivation  purposes  for  more  ^an  SO 
years  last  past** 
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Paragraph  m  avers  ibat  fhe  plainUfl  and 
bis  predecesson  now  are^  and  have  been  dur- 
iog  all  the  time  mentioned  In  the  pleading— 

"in  actual,  adverse,  ox»en,  notorious,  cootliinoaa, 
nnintermpted,  and  peaceable  possesaion  of  the 
following  described  parcel  or  tract  of  land,  to 
Tit:  All  of  the  northern  part  or  portion  of  land 
owned  b7  plaintLlE  and  his  predecessors  in  inter- 
est [a  description  of  tract  0  la  here  given], 
mat  an  of  the  land  so  held  as  abore  set  forth 
the  plaintiff  and  his  predecessors  In  interest 
and  his  and  their  grantors  has  been  and  now  is 
ncder  fence  and  used  br  the  said  plaintiff  and 
his  predeceasors  in  interest  for  pasturage  and 
cultivation  porposes  for  more  ttian  30  years 
last  past,  and  said  plaintiff  and  bis  predecessors 
in  interest  have  paid  all  taxes  and  assessmenta 
levied  and  assessed  on  said  tract  or  parcel  of 
land  to  date." 

In  paragraph  IT  It  Is  alleged  that  the  de- 
feadant  owned  a  tract  of  land — 

"adjacent  to  and  extending  along  the  north 
boundary  line  of  plaintiffs  said  land.  That  the 
defendant  without  the  consent  of  the  plaintiff 
forcibly  entered  upon  the  plaintiffs  said  tract 
of  land  as  hereinbefore  described  in  paragraph 
III  of  thta  amended  complaint,  and  has  dug 
holes  and  erected  f^ces  upon  the  said  tract 
of  land  extending  across  the  entire  north  ride 
of  i^alDtilFs  said  tract  of  land,  thereby  cutting 
off  from  plalntifTs  said  described  land  a  atrip 
t>t  land  33  feet  in  width  extending  along  the 
entire  north  side  of  said  land,  thereby  attempt- 
ing to  entirely  exclude  the  plaintiff  from  the  use 
of  said  strip  of  land.  The  said  33-foot  strip 
belongs  to  the  plaintiff  and  has  been  held  and 
used  in  actn^,  adverse,  open,  notorioos,  continn- 
etii^  anintemipted,  and  peaceable  posseaaion  by 
tile  plaintiff  and  hla  predeceaaora  In  intereat  for 
more  than  80  years  last  past,  as  hereintofore 
alleged." 

Paragraph  Y  Tq)eat8  the  averment  that 
tract  C  has  been  enclosed  by  a  fence  for  more 
than  80  years,  "has  been  h^d  in  actual,  op«i, 
adverse,  notorions,  oontlnnons,  nnintermpted, 
and  peaceable  possession  by  this  plaintiff  and 
Mb  predecessors  in  Interest" 

The  defendant  filed  a  motion  against  the 
amended  complaint;  bnt  be  answered  when 
the  conrt  denied  the  motion.  In  his  answer 
the  defendant  admitted  that  part  of  para- 
graph n  whldi  avers  that  plaintiff  owned 
tract  A,  bnt  denied  the  allegation  that  plain- 
tiff had  used  tract  O  for  more  than  30  years, 
denied  paragraph  III,  admitted  the  averment 
in  paragraph  ly  that  the  defendant  owned 
the  land  adjoining  plaintiff's  premises  on  the 
north,  and  denied  the  remainder*  of  the 
amended  complaint 

The  case  came  on  for  trial,  and  the  plain- 
tiff proceeded  to  examine  his  first  witness  and ' 
thereupon  the  defendant  objected  to  the  Intro- 
duction of  any  evidence  on  the  grotmds  that 
(1)  a  conrt  of  equity  was  without  Jurisdiction ; 
and  (2)  "the  complaint  does  not  state  facts 
soffidrait  to  constitute  a  cause  of  suit" 
Whm  this  objection  was  overruled,  the  de- 
fendant Immediately  asked  for  permission  to 
Ale  an  amended  answer;  but  the  court  denied  \ 
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the  motion,  saying  in  explanation  of  the  rul- 
ing: 

"It  is  rather  late  to  come  in  and  ask  for  an 
amendment  during  trial,  unless  a  very  dear  case 
is  made  ont,  and  I  doubt  whether  yon  have 

done  that" 

The  proposed  amended  answer  contained 
some  affirmative  matter.  In  substance  this 
affirmative  matter  states  that  the  defendant 
owns  tract  B  and  that  the  plaintiff  owns  an 
adjacait  tract  on  the  south,  which  is  describ- 
ed In  the  proffered  pleading  by  metes  and 
bonnda  This  description  by  metes  and 
bounds  of  the  land  which  the  defendant  al- 
1^^  Is  owned  by  the  plalntlfl  Is  In -reality 
only  another  way  of  describing  tract  A.  It 
is  then  alleged  that  the  true  boundary  line 
between  the  premises  owned  by  the  plaintiff 
and  those  owned  by  the  defendant  Is  a  line 
drawn  between  tracts  A  and  B. 

[2]  The  defendant  filed  an  answer  to  the 
original  or  first  con:q)laln^  and  U  the  cause 
had  been  tried  on  those  two  pleadings  the  Is- 
sue for  trial  would  have  related  to  a  strip 
S3  feet  wide  ^tending  across  the  ntnth  end 
of  tract  A,  instead  of  a  strip  across  the  north 
end  of  tract  O.  The  defendant  knew  what  Uie 
plaintiff  was  complaining  about,  and  he  knew 
what  the  plaintiff  was  attemptb^  to  pat  In 
issue  for  trial.  The  def^dant  was  not  and 
could  not  have  been  soiprlBed  by  the  amend- 
ment The  plainUff  intended  to  litigate  the 
8S-foot  atrip  which  was  in  dispute  between 
the  parties  and  the  defendant  could  not  have 
been  misled  as  to  the  Intention  of  the  plain- 
tiff. Instead  of  describing  tract  O,  ^e  plain- 
tiff described  tract  A.  0^  plaintiff  stated 
a  cause  of  suit,  bnt  It  la  Wnlfest  that  a  dear 
mistake  was  made  by  tba  plalntlfl,  and  It 
was  entirely  proper  in  the  furtherance  of  Jus- 
tice and  on  the  authority  of  many  analogous 
precedents  for  the  court  to  permit  the  filing 
of  an  amended  complaint  Baldock  v.  At- 
wood,  21  Or.  73,  79,  26  Pa&  1058;  Kosfaland 
v.  Fire  Association,  81  Or.  862,  865,  49  Fac. 
865;  Farmer's  Bank  v.  Sallng,  38  Or.  394. 
404,  S4  Pac.  190;  Christenson  v.  Nelson,  38 
Or.  473,  476,  63  Pac  648;  Ridings  v.  Marion 
County,  BO  Or.  30,  91  Pac  22. 

[9]  The  defendant  argues  that  a  court  of 
equity  Is  without  Jurisdiction.  The  plaintiff 
was  in  actual  possession  of  all  the  land  south 
of  the  fence  when  he  began  this  suit.  The  ev- 
idence for  the  plaintiff  was  to  the  effect  that 
be  was  and  had  been  in  possession  of  the  dl»> 
puted  land.  The  defendant,  "when  testifying 
'  as  a  witness,  stated  that  he  did  not  claim 
that  he  had  been  In  possession  of  tract  D; 
but  on  the  contrary,  he  expressly  admitted 
that  the  plaintiff  had  been  in  possession  of 
all  the  land  south  of  the  fence.  It  Is  there- 
fore admitted  that  the  plaintiff  was  in  pos- 
session. The  plaintiff  was  not  obliged  to 
watt  for  the  defendant  to  commence  an  ac> 
I  tlon  in  ejectment:    Ihq  plalntlfl  could  not 
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prosecate  an  action  In  ejectm^t,  and  conse- 
quently a  suit  in  equity  was  the  only  remedy 
available  to  him;  and,  having  availed  himself 
of  the  remedy  afforded  by  a  suit  In  equity, 
he  had  a  right  to  have  the  title  adjudicated. 
McLeod  T.  Lloyd,  43  Or.  260,  276,  71  Pac. 
795,  74  Pac.  491;  Comegys  v.  Hendricks,  55 
Or.  533,  534,  106  Pac.  1016.  Indeed,  a  suit  to 
gufet  title  would  be  a  misnomer,  and  no  rem- 
edy at  all.  If  in  the  circumstances  presented 
here  the  plaintiff  could  not  have  his  title  tried 
out  and  determined.  As  was  said  by  Judge 
Deady  in  Starr  v.  Stark,  1  Sawy.  270,  210, 
Fed.  Cas.  No.  13,316,  by  a  Qnal  decree — 

''the  title  to  the  premises,  as  between  the  par- 
ties, is  determined,  and  all  qoestioos  or  matters 
Affecting  such  tide  are  concluded  thereby." 

See,  also,  Savage  v.  Savage.  61  Or.  167,  170, 
94  Pac.  182 ;  Moores  v.  Clackamas  County,  40 
Or.  536,  540,  67  Pac.  662. 

Most  of  the  cases  relied  upon  by  the  defend- 
ant were  suits  to  establish  boundary  lines. 
This  is  not  a  suit  to  establish  a  boundary 
line ;  nor  is  It  an  attempt  by  a  claimant  out  of 
possession  to  quiet  his  title  as  against  a  per- 
son In  possession. 

f4]  The  defendant  complains  because  the 
court  refused  to  permit  him  to  file  his  pro- 
posed amended  answer.  The  amended  com- 
plaint was  filed  on  November  28,  1917,  and 
an  answer  to  this  amended  complaint  was 
filed  at  some  time  not  definitely  disclosed  by 
the  records.  The  case  came  on  for  trial  on 
March  27,  1918,  and  on  that  day  the  defend- 
ant offered  to  file  the  amended  answer.  It 
Is  not  necessary  to  determine  whether  the 
alleged  delay  of  the  defendant  alone  justified 
the  ruling  of  the  court,  for  the  reason  that  no 
substantial  right  of  the  defendant  was  inju- 
riously affected.  The  answer  which  had  al- 
ready been  filed  permitted  the  defendant  to 
offer  all  the  evidence  which  could  have  been 
ndmissible  xmder  any  of  tiie  Issues  which 
could  prt^erly  have  been  raised  by  the  pro- 
posed amended  answer.  It  must,  of  course,  be 
remembered  that  this  Is  a  suit  to  quiet  title, 
and  the  defendant  could  not  convert  It  into 
a  suit  to  establish  a  boundary  line  by  the 
mere  filing  of  an  answer  seeking  the  establish- 
ment of  a  boundary  line.  The  defendant  was 
perraittGd  to  tell  the  whole  of  his  story  about 
the  controverted  land,  and  the  decree  of  the 
trial  court  was  rendered  after  hearing  and 
considering  all  the  evidence  offered  by  both 
parties. 

The  amended  complaint  contains  much  un- 
necessary matter.  It  would  have  been  enou^ 
If  the  plaintiff  had  alleged  ownership  and  pos- 
session and  that  the  defendant  claims  an 
adverse  interest,  as  taught  in  the  following 
and  other  precedents:  Cooper  v.  Blair,  50 
Or.  394,  397,  02  Pac.  1074:  Savage  v.  Savage, 
Bl  Or.  167,  170.  94  Pac.  182 ;  Stanley  v.  Top- 
ping. 71  Or.  590,  604,  143  Pac.  632;  Mascall 
T.  Murray,  76  Or.  637,  645,  149  Pac.  521. 

The  amended  complaint  suffidently  alleys 
that  the  plalntifl  Is  In  possesalcm  of  tract  0. 
We  think,  too.  that  It  can  be  said  that  the 


pleading  avers  that  the  plaintiff  owns  tract 
O.  In  paragraph  II  ia  the  avoment  "that  all 
of  the  northern  part  or  portion  of  the  land 
owned  by  the  plaintiff  commencing  at  a 
poin^"  and  then  follows  a  description  by 
metes  and  bounds  of  tract  O.  Again,  In  paiv 
agraph  III  we  find  the  all^tlon  that  "ail 
of  the  northern  part  or  portion  of  land  own- 
ed by  plaintiff  and  his  predecessors  In  Inter- 
est, commencing  at  a  point  20  feet,"  and  then 
there  is  a  description  of  tract  C.  The  com- 
plaint avers  In  positive  language  that  the 
plaintiff  owns  In  fee  slmide  and  la  in  posaee- 
slon  of  tract  A. 

[B,  8]  The  averments  of  ownership  are  not, 
It  is  true,  made  with  commendable  direct- 
ness, and  yet,  when  taken  in  connection  with 
the  rest  of  the  pleading,  we  think  that  it  caa 
be  said  that  the  tilatntiff  alleges  that  he  Is  the 
owner  of  tract  O.  Moreover,  the  pleading  al- 
so recites  ^e  soorce  of  the  plaintiff's  tide  . 
and  alleges  the  probative  facta  upon  which 
the  claim  of  ownership  la  rested.  The  amend- 
ed complaint  sufficiently  allies  ownership  to 
support  the  decree,  and  even  though  It  be  as- 
sumed that  the  pleader  must  allege  the  source 
and  ingredients  of  his  title,  still  it  may  fair- 
ly be  said  that  the  amended  complaint  suffi- 
ciently alleges  title  by  adverse  possession  and 
the  elements  requisite  for  sudi  title.  2  C.  J. 
259,  and  notes.  No  good  purpose  could  pos- 
sibly be  served  by  remanding  the  cause  for 
a'  new  trial,  since  tt  Is  fair  to  presume  that  a 
new  trial  would  disclose  no  additional  infor- 
mation, and  whm,  too,  it  is  apparent,  as  it 
is  here,  that  a  new  trial  would  amount  to 
nothing  more  than  a  second  hearing  of  the 
same  evidence  whlcb  boa  already  been  trace 
heard,  and  from  which  it  clearly  appean  that 
the  i^aintlff  acquired  a  fee^jde  title  to 
tract  D  In  virtue  of  adverse  possession.  Ad- 
verse poaseaaion  for  the  requisite  period  vest- 
ed title  In  the  possessor  of  tract  D  by  opera- 
tion of  law.  M<£inney  t.  Hlndman,  86  Or. 
545,  548,  168  Pac.  &3»  1  A.  L.  B.  1476;  Park- 
er T.  K^sey,  82  Or.  834,  843,  161  Pac.  6&4; 
Spath  T.  Salea,  70  Or.  269,  273,  141  Pac.  160. 

Upon  the  vrtxciB  record  we  think  tJiat  the 
decree  at  the  trial  court  is  anrect  and  fiiat 
the  pleadings  are  anfflcient  to  support  the  de- 
cree. The  decree  is  therefore  affirmed. 

BEAN,  BUBNETT,  and  JOHNS,  JJ.,  eoncnr. 

On  Petition  to  Modify  Decree  as  to  Costs. 

HARRIS,  J.  In  an  opinion  rendered  recent- 
ly, the  decree  from  which  the  defendant  ap. 
pealed  was  affirmed.  Nothing  waa  said  in  the 
opinion  about  costs,  and  for  that  reason  an  af- 
firmation of  the  decree  would  allow  the  respond- 
ent to  recover  his  costs  and  disbursements  from 
the  appellant.  The  defendant  has  filed  a  peti- 
tion asking  that  the  decree  be  modified  to  the 
extent  of  dieanowing  coats  to  either  party.  The 
trial  court  refused  costs  to  either  party,  and  di- 
rected each  to  pay  bis  own  disbursements.  We 
think  that  under  all  the  circumstances  of  this 
case  each  party  should  pay  his  own  disburse- 
ments in  this  court  It  is  therefore  ordered  that 
the  decree  appealed  from  be  affirmed,  without 
costs  to  either  party  in  either  court. 

BBAN,  BUUNETT,  and  JOHNS,  JJ,  concur. 
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fondants,  and  return  made  thereon  that  none 
of  them,  except  Estes,  could  be  found. 
Thereupon  August  Muntzlng  filed  bis  affida- 
vit for  poblicatlon  bued  upon  tbe  fAUowIng 
Code  proTlsion : 


1  JUDQICKKT  <r-  '  100— PBTSmrPTIOW  OT  JVBIB- 
DlCnOIf  OW  COLLATBBAI.  ATTACK. 

On  collateral  attack  on  a  prior  decree,  on- 
less  the  Jndgment  roll  affirmatively  shows  the 
coQDtr  court  acted  without  joriadicdon  as  to 
one  defendant,  its  jurisdiction  to  enter  die  de- 
cree acalntt  him  wlU  be  con^ucively  prenmed. 

Z  PaocEaa  «=906C9— SnsnonETpr  or  affe- 
nAvn  root  bbstick  bt  FUBUOATzon . 
Affidavit  for  service  by  pnbUcation  on  19 
of  20  defendants  htM  p.  suffldent  compliance 
Kith  Hills*  Ann.  Code,  |  41,  as  showing  that 
defendants,  beside  the  10  which  It  statad  resided 
oat  of  the  state,  were  either  ntmreridents,  or 
had  departed  from  the  state  without  intention 
of  retuming,  or  had  concealed  tbemselvfla  to 
aroid  service,  so  that  personal  servioB  could  not 
be  made  within  the  state. 

9.  Pbocxbb  «=»96(2)— SumcnnfOT  or  athda- 

VII  lOB  eiBVICX  BT  PUBLICATION  OS  A  KOR- 
BBSinBNT. 

Affidavit  for  service  by  publication  X«ld 
■nffideut  as  stating  that  the  post  office  address 
of  a  ncmresident  defendant  was  not  known  to 
affiant,  so  that  the  court  had  jurisdiction  to 
eater  decree  against  such  defendant. 

Error  to  District  Conrt,  Tuma  Cknmty; 
H,  P.  Burke,  Judge. 

Action  by  the  Cbarles  B.  Marvin  Invest- 
ment Company  against  Carmon  A.  Hanshue 
and  others.  To  review  Judgmmt  for  plain- 
tiff, defendants  bring  error.  Reversed,  and 
cause  remanded. 

The  parties  will  be  designated,  as  In  the 
lower  court,  plalntlfl  and  defendants.  The 
title  onanatlng  tiom  tbe  United  States  to  the 
B.  W.  11—  S~4^  Yuma  countir,  CMo, 
vests  by  ovtain  mesne  conveyances  in  the 
plalntur,  tbe  Hbrrln  ^Teetment  Oompany, 
defoidant  in  error,  unless  divested  by  the  ti- 
tle of  Mary  B.  Banrime,  d^endant  below  and 
plaintiff  in  error.  Hanshue  deralgna  title 
from  a  tax  deed  to  UuntBing  and  Hurray, 
and  a  aabeequent  action  by  fibem  in  the  coun- 
tj  oonrt  to  qutet  title.  In  December,  1901, 
Muntzlng  and  Murray  obtained  the  tax  deed 
to  tbe  land,  and  October  17, 19M,  oommenced 
action  in  the  county  court  of  Tuna  county 
to  qnlet  title  against  the  following  defend- 
ants; Peart  Hurst,  W.  B).  Hurst;  Lawrence 
B.  Wharton,  Pnklomai  TaUey  Building  & 
Loan  Asaodation,  L.  E.  Beach,  Ernest  "U 
DifEendefer,  George  BL  Bennont,  Ira  J.  JTirib- 
patrick,  Susie  D.  Gage,  U.  P.  Law,  Oswald 
Oliver,  VUm  L.  Aldrlch,  Sylvanus  Aldrich, 
Asa  Reed.  M.  Estes,  Elbert  A.  Hlggins,  Sarah 
K.  Hayden,  Wallace  N.  Herbert,  Elisa  Tlb- 
bettst  and  Thomas  H.  Unger. 

Summons  was  duly  Issued  to  all  the  do- . 


"Service  by  publication  shall  be  allowed  only, 
after  summons  issued  and  return  thereon  made, 
that  the  defendant,  after  diligent  search,  cannot 
be  found.  After  such  return,  not  less  than  ten 
days  after  issue  of  summons,  publication  shall 
be  made  by  order  of  the  clerk  of  the  proper 
court,  but  riiall  be  made  only  in  cases  of  attach- 
ment, foreclosure,  claims  and  delivery,  or  other 
proceedings  where  specific  property  is  to  be 
affected,  or  the  proc^ure  is  such  as  is  known 
as  a  proceeding  in  rem.  After  return  is  made, 
as  aforesaid  the  case  being  such  as  hereinliefore 
mentioned  the  plaintiff  or  one  of  the  plaintifGi 
may  file  in  the  office  of  the  proper  derk  an  affi- 
davit stating  that  the  defendant  resides  out  of 
tbe  stat^  or  has  departed  from  the  state  wl^ 
out  intenticn  of  retumhig^  or  concealed  himself 
to  avoid  the  service  of  process  and  givfay  his 
post  ^ce  address,  if  known,  or  stating  bis  poet 
office  address  is  not  known  to  affiant,  whereupon 
tbe  order  of  publication  shall  be  made  by  tin 
clerk."  Mills*  Ann.  Codcb  i  41. 

The  afflda-rlt,  omitting  the  caption,  is  In 
words  and  figures  as  follows: 

"August  Hunteing  being  first  duly  sworn,  on 
Ills  oath  says:  That  he  is  one  of  the  plaintiib 
in  the  abov»«ntitied  aeti<m,  and  that  the  plaiu- 
tifl  George  Murray  is  a  nonresident  of  the  state 
of  Oolorado ;  that  snmmons  has  been  leaned  to 
the  sherifE  of  Tuma  county  in  the  said  action, 
and  his  return  theretm  made  not  less  than  ten 
days  after  the  issue  of  said  annunons  that  the 
defendants— except  the  said  M.  Eetea— and  each 
and  every  of  them  after  diligent  search  cannot 
be  found;  that  the  complaint  in  said  action  was 
filed  with  the  clerk  of  said  court  on  tbe  ISth 
day  <a  October,  A.  D.  1904;  that  said  action  is 
brought  te  runove  all  clouds  finm,  and  quiet 
in  Ihe  plaintiffs,  the  titles  to  certain  lands  and 
prraiises  situate  in  said  county  of  Turns,  in  tiie 
stete  of  Colorado;  that  the  said  defendants, 
Lawrence  B.  Wharton,  L.  B.  Beach,  Ernest  L. 
Diffendefer,  Susie  D.  Gage,  H.  P.  Law,  Oswald 
Oliver,  Flora  L.  Aldrich,  Sylvanus  Aldridi,  Asa 
Reed,  and  Sarah  M.  Hayden,  reside  out  of  the 
Stete  of  Colorado,  and  tbe  said  defendants, 
PerUomen  Yall^  Bnflding  St  Loan  Association, 
George  B.  Bermont,  Ira  J.  Kiii^mlrkk,  Elbert 
A.  Higgins,  Wallace  N.  Herbert^  Elisa  Tihbetts, 
Pearl  Hurst,  and  W.  E.  Hurst  ft  Thomas  H. 
Unger,  either  reside  out  of  the  stete  of  Oolorado 
or  have  departed  therefrom  without  intention 
of  returning,  or  conceal  themselves  to  avoid  the 
service  of  process;  and  that  said  defendants  and 
each  and  every  of  them  cannot,  after  due  dili- 
gence, be  found  within  the  stete  of  Colorado, 
and  this  affiant  In  support  thereto  stetes  tin 
following  teete  and  dxenmstenees:  That  affiant 
has  made  fre4nait..and  diligent  search,  and  In- 
quiry of  r.  H>  HamuKmd,  Matt  Di{±son,  Frans 
Kissling,  and  many  other  resident  settlers  re- 
siding nearest  tbe  lands  involved  in  this  action 
and  also  inquired  for  their  whereaboDta  and 
post  office  addresses  of  J.  M.  Abbott,  one  of  the 
oldest  Inhabitants  of  said  Yuma  county,  of  W. 
H.  CoDover,  postmaster  of  Yuma,  Colo.,  the  post 
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office  nearest  said  lands,  and  of  J.  B.  Campbell, 
treasurer,  and  W.  D.  McGionls,  county  derk 
of  Yuma  conntr,  Colo.,  and  none  of  tiiem  know 
or  would  or  could  inform  affiant  of  their  present 
whenabouta  or  iKWt  office  addresses,  and  affiant 
has  made  and  caused  to  be  made  diligent  in- 
qnirr  and  search  for  officers  and  agents  of  said 
PerUomea  Valley  Building  &  Loan  Association 
upon  whom  process  against  said  associati6n 
could  lawfully  be  served,  and  none  can  be  found 
upon  whom  .to  make  such  service  herein,  and 
affiant  has  examined  the  files  and  records  of 
said  Yuma  county  and  finds  no  affidavit  of  co- 
partnership or  association  of  or  for  said  defend- 
ant association  filed  or  recorded  therein,  and 
personal  service  of  the  summons  hcrdn  on  said 
assodation  cannot  be  made  as  affiant  TerOy  be- 
lieves, and  affiant  Is  informed  and  believes  that 
the  several  defendants  hereinbefore  nftmed  and 
each  and  every  of  them  are  not  within  this 
state,  and  that  the  post  office  addresses  of  the 
following  named  defendants  are  as  follows:  Of 
Oswald  Oliver,  Flora  L.  Aldrich,  Sylvanus  Al- 
dricb,  Asa  Beed,  and  Sarah  M.  Hayden  and 
of  each  of  them  is  Hastings,  Neb^  and  that  the 
pott  0^00  addre»aet  of  tke  oihcr  of  the  herein- 
before named  defendantt  are  unknown  to  affiant. 
That  affiant  has  made  ^IJgent  inquiry  to  find 
said  defendants,  but  cannot,'  after  due  diligence, 
find  them  or  any  of  them  (except  the  said  M. 
Estes),  first  above  named  and  excepted,  within 
this  state. 

"That  the  affiant  thwfore  says  that  personal 
service  of  eaid  summons  cannot  be  made  on  said 
defendants  or  any  of  them,  and  prays  for  on 
order  that  servtee  of  the  same  mi^  be  made  on 
them  by  publication  thereof." 

Thereupon  an  order  was  duly  entered  for 
imbllcBtioD  of  summons.  January  SO,  1906, 
praecipe  was  filed  for  default  and  Judgment. 
February  Ist,  Judgment  and  decree  was  en- 
tered against  all  the  defendants  quieting  the 
title  In  Muntztng  and  Murray.  This  Judg- 
ment recites  that  tbe  court  has  Jurisdiction 
of  all  the  defendants,  and  orders  and  decrees 
Uiat  Muntzing  and  Murray  are  the  owners 
and  tha,t  none  of  defendants  have  any  right, 
title,  or  interest  In  the  land.  This  includes 
Ira  J.  Kirkpatrick,  plaintiff's  immediate 
grantor.  Muntzing  and  Murray  then  convey- 
ed the  land  to  Camion  A.  Hanshue,  and.  he 
conveyed  It  to  Mary  B.  Kennedy,  now  Mary 
E.  Ilansbue. 

Plaintiff  began  tbe  present  action  Septem- 
ber 10,  1915,  in  the  district  court  to  qnlet 
title  to  the  land  in  it,  which  was  unoccupied. 
Garmon  A.  and  Mary  E.  Hanshue  answered 
separately.  Her  first  defense  Is  a  general 
denial.  Tlie  second  alleges  the  tax  deed  to 
Muntzing  and  Murray  as  color  of  title  and 
payment  of  taxes  in  good  faith  for  seven  suc- 
cessive years.  Her  third  defense  alleges  ti- 
tle In  her  under  and  by  virtue  of  the  decree 
In  the  action  quieting  title  against  plaintlfTs 
grantors,  and  payment  under  tbe  decree  of 
taxes  for  seven  succes^ve  years  as  color  of 
title  and  In  good  faith.  His  answer  alleges 
title  in  lier.  It  was  stipulated  on  the  trial 
that  the  title  emanating  from  the  United 
States  is  in  tbe  Marvin  Investment  Omipany 


unless  otherwise  divested  by  the  title  of  Han- 
shue, and  that  whatever  title  vested  in  Munt- 
zing and  Murray  vested  at  the  beginning  of 
this  action  In  Hanshue.  Hanshue  tbea 
offered  in  evidence  tbe  Judgment  roll  in  the 
connty  court  action  to  quiet  title  for  the  pur- 
pose of  showing  that  the  title  claimed  by 
plaintiff  had  been  divested.  This  was  ob- 
jected to  upon  the  ground  the  Judgment  roil 
affirmatively  showed  upon  its  face  that  the 
court  was  without  Jurisdiction  to  enter  the 
decree  because  it  ms  based  upon  a  void  af- 
fidavit for  publication  of  summons;  the 
claim  being  that  the  affidavit  was  stated 
in  the  alternative  or  disjunctive  and  did 
not  state  that  the  post  office  address 
of  Ira  J.  KirkpatrUsk  was  unluiown  to  af- 
fiant The  objection  was  sustained,  and 
the  court  found  plaintiff  was  tbe  owner  of 
the  land  in  fee  simple,  and  that  defendants 
had  no  right,  title,  or  Interest  therein,  and 
■by  decree  entered  December  8,  1910,  qnieted 
the  title  In  plaintiff,  and  defendants  bring  tbe 
case  here  on  error. 

M.  M.  Bulkeley,  of  Wray,  Stlner  ft  Boft* 
lou^  of  Hastings,  Neb.,  and  Allen  &  'W^ 
ster,  of  Denver,  for  plaintiffs  in  error. 

John  F.  Mall,  of  Detaver,  for  defendant  In 

error. 

OABSIGUES,  O.  J.  (after  statloff  the 
facts  as  above).  [1]  Unless  tbe  decree  quiet- 
ing title  in  Muntdng  and  Morray  Is  void,  it 
establishes  title  in  Hankhue,  Indi^iendent  of 
tbe  validity  of  tbe  tax  deed.  The  point  is 
whether  tbe  county  court  had  JnrisdactiCHi  to 
enter  the  particular  decree  as  a^^t  Klrh- 
Patrick,  plalntUTs  immediate  grantor.  In 
ibis  collateral  attack,  unless  tbe  Judgment 
roll  afllrmatlvely  shows  that  the  covrntr 
court  acted  wltbout  Jurisdiction,  its  Joriadic- 
Jlon  to  enter  the  decree  will  be  conclusively 
presumed.  Van  Wagenen  v.  Caipenter,  27 
Oolo.  444,  61  Paa  698;  Bnrrls  v.  Orals,  34 
Cola  383,  82  Pac.  044;  Farmers'  U.  D.  Co. 
V.  Kio  Grande  0.  Co.,  37  Colo.  612,  83  Pac. 
1042 ;  Mortgage  Trust  Co.  v.  Bedd,  88  Ccdo. 
458.  88  Pac.  4T3,  8  U  B.  A.  (N.  S.)  216.  120 
Am.  St  Bep.  132;  Trowbridge  v.  Allen,  48 
Colo.  419,  UO  Pac.  193;  Cmplre  Ranch  t 
Cattle  Co.  T.  Coidren,  CI  Cola  115,  U7  Pac 
1005;  Kavanugh  v.  HamUton,  53  Colo.  1S7, 
126  Pac.  512,  Ann.  Cas.  1914B,  76;  Plnnatde 
G.  U.  Co.  V.  Popst,  64  Colo.  451,  131  Pac, 
413. 

Plaintiff  contended  on  tbe  trial  and  con- 
tends on  review,  that  tbe  affldavit  shows  af- 
firmatively upon  its  face  a  n<H)compUahce 
with  tbe  statute,  and  objected  to  tbe  Judg- 
ment roll  upon  this  ground,  and  tbe  lower 
court  sustained  the  objection. 

The  Code  (§  41)  provides,  after  return  la 
made  that  the  defendants  cannot  be  fonnd. 
plaintiff  may  file  "an  affldavit  stating  tbat 
the  defendant  resides  out  of  the  state,  or  has 
departed  from  tbe  state  witboat  tntentioa  of 
returning,  or  concealed  bimaelf  to  avoid  tba 
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service  of  procen  and  Klvlng  bis  post  ofQoe 
address,  If  known,  or  atating  his  pott  office 
adirw  t»  not  known  to  ajflan4." 

There  were  twenty  defendants.  One  was 
personally  eerred,  and  Tiineteen  were  at> 
tempted  to  be  served  by  publication  of  Bmn- 
moQ3.  Tbe  aflSdavit  names  ten,  wbich  it 
^tedflcally  states  reside  out  of  ,tbe  ^tate  of 
Coloradc^  and  tbe  poet  office  address  of 
five  of  these  Is  given,  and  names  nine  others 
<lDCtadtng  Elrkpatiick),  which  It  spedflcally 
states  either  reside  ont  of  the  state  or  hare 
departed  tbantrom,  or  conceal  themselves 
to  avoid  process,  and  that  none  of  the  above- 
named  nineteen  defendants  can  t>e  found 
within  tbe  state,  and  states  that  affiant  is  in- 
formed and  believes  that  ntme  of  them  are 
within  this  state,  and  that  the  post  office  ad- 
dress of  the  following,  Oswald  Oliver,  Flora 
Ia  Aldricb,  Sylranus  Aldrldi,  Asa  Reed,  and 
Sarab  M.  Baydeo,  is  Hastings,  Neb.,  "and 
i\at  tHe  poit  office  addrettet  of  the  other 
of  the  hereinbefore  nameS  defendants  are 
ut^cnotcn  to  a0ant." 

The  first  contention  is  ttrnt  the  averment 
in  the  alternative  or  dlfdnnctive  that  de- 
fendants reside  out  of  the  state  or  bave  de- 
parted from  the  state,  or  conceal  themselves, 
Is  not  a  statement  of  a  prerequisite  required 
by  the  Code.  This  identical  question  was 
before  us  In  Greeoe  t.  Gibson,  63  Colo.  346, 
m,  m  Faa  280,  where  we  said: 

"Certain  of  the  defendants  in  the  action  in 
the  coun^  court  were  served  by  publication. 
The  affidavit  upon  which  the  order  for  this 
service  was  made  stated  that  these  parties  'ei- 
ther reside  out  of  the  state  of  Colorado,  or  have 
departed  therefrom  without  intention  ot  return- 
ing, or  conceal  themselves  to  avoid  the  eervice 
of  procesS)  and  that  said  defendants  and  each 
and  every  of  them  cannot,  after  dne  diligeace, 
be  found  within  the  state  of  Colorado.'  Tbe 
affiant  then  states  facts  from  which  it  appears 
that  be  Iiad  exercised  due  dilisence  to  ascertain 
tbe  whereabootB  and'  post  office  addresses  of 
these  parties;  that  he  was  unable  to  do  so,  end 
that  tiieir  post  office  addresses  were  unknown 
to  liim.  Tbe  objection  urged  to  tbe  affidavit  is 
that  as  the  Code  (section  41,  Mills)  provides 
that  service  may  be  made  by  publication  when 
it  appears  by  proper  affidavit  that  'the  defend- 
ant resides  ont  of  the  state,  or  has  departed 
from  the  state  without  intention  of  returning, 
or  concealed  himself  to  avoid  the  service  of  pro- 
cess,' it  is  insaffident,  because  it  must  appear 
from  the  affidavit  either  that  the  defendants 
reside  ont  of  tbe  state,  or  have  departed  there- 
from without  the  intention  of  returning,  or 
concealed  themselves  to  avoid  the  service  of 
process,  and  to  state  tiiat  they  have  done  one  or 
the  other  in  the  disjunctive  does  not  state  posi- 
tively that  they  liad  done  either.  One  of  the 
Gssential  facts  which  must  appear  in  an  affi- 
davit for  publicotion  of  summons  is  that  the 
statntory  ground  for  such  service  exists;  ttiat 
ii,  that  the  defendant  cannot  be  personally  serv- 
ed with  summons  within  tbe  state,  for  tbe  rea- 
son wUdi  the  Code  specifies.  Where,  then,  as 
hi  tbe  case  at  bar.  it  appears  from  the  affidavit 


gene^  Is  unalile  to  learn  the  whereabouts,  resi- 
dence, or  post  office  address  of  a  defendant, 
coupled  with  the  further  statements  that  he 
either  reaidea  out  of  the  state,  or  has  departed 
therefrom  without  the  intention  of  returning,  or 
conceals  tumself  to  avoid  the  service  of  process, 
it  logically  follows  that  tlie  defendant  is  uther 
a  nonresident  of  the  state,  ha^  depairted  from 
tbe  state  without  the  intention  of  returning,  or 
conceals  himself  to  avoid  the  service  of  process. 
In  our  opinion,  the  affidavit  was  snfflcuent." 

[2}  It  mnat  appear  tbat  those  served  by 
publication  could  not  be  personally  served 
wldiln  tbe  ^te.  The  affidavit  states  po*- 
itively  that  none  of  tbe  nineteen  defendants, 
after  dUlgent  searcih,  can  be  found  within  tbe 
stat^  and  Oiat  affiant  ii  Informed  and  be- 
tteves  that  aooe  of  tbm-  are  wlthfai  the  state. 
It  names  ten,  vrbi&i  It  states  posiUvely  re- 
side ont  of  the  state,  and  nln^  whUh  It  says 
either  reside  out  ot  tbe  state  or  have  d»- 
parted  tber^rom,  or  secrete  theiaaelTes.  It 
then  states  that  the  poet  office  address  ct  flTe 
of  the  tw  is  Hastings,  Neb.,  and  that  the 
post  office  addresses  of  the  other  fonrteoi 
are  unknown  to  affiant  We  think  It  snffl* 
dentiy  aiv>ear8  trom  tbe  nffldavlt  that  the 
nine  defendants  named  ther^  were  either 
nonresidents  or  had  departed  from  tbe  state 
without  any  intention  of  returning,  or  had 
concealed  themselves  to  avoid  a^rlce  of 
process,  and  that  personal  serrtoe  could  not 
be  made  upon  them  within  tlie  state  of  Colo- 
rado, and  that  this  Ahowhie  was  a  sufficient 
compliance  with  the  regulremmts  of  the 
Code  to  authorise  tbe  publication  of  sum- 
mons: 

It  is  claimed  tbat  the  Court  of  Appeals,  In 
Gibson  V.  Wagner,  25  Colo.  App.  120,  130 
Pac.  ^  held  otherwise.  Tbat  case  was  re- 
versed upon  another  ground  which  we  are 
about  to  consider,  and  It  Is  hard  to  tell  trom 
the  opinion  whether  the  court  Intended  to 
hold  tbe  publication  ot  summons  Told  on 
account  of  tbe  point  we  are  now  discussing 
If  It  did,  we  do  not  agree  with  the  opinion. 
It  is  our  Judgment  tbat  tbe  (Jidnlon  of  this 
court  In  the  case  of  Greene  t.  Gibson,  68 
Colo.  S46,  127  Pac.  239,  should  be  followed. 

[3]  Tbe  specific  point  npcm  which  the  pres- 
ent case  turns  Is  whether  the  affidavit  states 
that  the  post  office  address  of  Ira  J.  KirkpiU' 
rick  is  not  knoyvn  to  affiant.  The  affidavit  Is 
void  unless  It  meets  this  requirement,  and 
the  court  bad  no  jurlsdlctltm  to  enter  the 
decree.  Barring  the  lands  and  defendants, 
the  affidavit  in  the  iH'esent  case  and  In 
Greene  t.  Gibson,  S3  Colo.  346,  127  Pac. 
239,  and  In  Gibson  v.  Wagner,  25  Colo.  App. 
129,  130  Pac.  93,  is  said  to  be  Ideatlcal.  De- 
fendant in  error  urges  we  should  affirm  tbe 
case  upon  tbe  doctrine  announced  by  the 
Court  of  Appeals  in  the  Olbson-Wagner  Case. 
This  announces  no  new  rule  of  law.  It  holds 
tbat  plalntifF  must  give  tbe  post  office  ad- 


fbr  publication  that  the  aOiant,  after  due  dill-  dress  of  the  defendant.  If  known,  or  state 
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that  It  was  not  known  to  affiant  This  Is 
the  Code  requirement  and  we  agree  with  the 
law  as  announced  by  the  Court  of  Appeals 
on  this  point.  If  the  affidavit  Ijs  the  same  as 
in  the  present  case,  then  it  Is  with  the  s^te- 
ment  of  the  case,  and  not  the  law.  that  we  do 
not  agree.  If  the  atBoavlts  are  Identical,  we 
think  the  Court  of  Appeals  opinion  mis- 
states the  affidavit  The  opinion  states  there 
is  no  averment  In  that  affidavit  that  the 
post  office  address  of  the  d^endant  is  not 
known  to  the  affiant  If  that  Is  true,  the  de- 
cision Is  right;  but  if  it  misstates  the  facts, 
the  law  announced  by  ihe  opinion  is  right, 
but  the  case  was  Incorrectly  decided.  The 
opinion  in  that  case  states  that  It  Is  based 
upon  an  affidavit  which  reads  as  follows: 

"Affiant  is  infonoed  and  believes  *  *  *  that 
the  post  office  addresses  of  the  other  of  the 
hereinbefore  named  defendants  axe  unknown 
to  affiant" 

The  affidavit  In  the  present  case  states 
that  the  post  office  address  of  five  of  the  de- 
fendants, nflining  Qiem,  Is '  Hastings,  Neb., 
and  thai  the  ftost  offloe  addre»»ea  of  the  oth- 
er of  the  Jifiretnbefor&  named  defendants 
are  unknown  to  afJUint.  Ira  J.  Kirbpatricie 
is  one  of  the  hereinbefore  named  defendants, 
so  It  states  that  his  post  office  address  is 
unknown  to  affiant  The  effect  produce^  by 
the  use  of  three  stars  in  the  Gibson-Wagner 
Case,  as  will  be  seen  by  examining  and  com- 
paring the  language  quoted  there  on  page 
131  of  25  Colo.  App.,  <ai  page  &4  of  13d  Pac. 
08,  with  the  affidavit  here,  is  to  cause  a  mis- 
statement of  the  facta,  If  the  affidavits  are 
the  same.  The  affidavit  in  t±ie  present  case 
la  in  one  sentence,  of  which  "says"  is  the 
predicate.  The  affiant  says,  among  other 
things,  that  he  Is  one  of  the  plaintiffs,  and 
(says)  "affiant  Is  Informed  and  believes  that 
the  several  defendants  hereinbefore  named 
and  each  and  every  of  them  are  not  within  this 
state,  and  (says)  that  the  post  office  address 
of  the  following  named  defendants  are  as 
follows:  Of  Oswald  Oliver,  Flora  L.  Aldrlch, 
Sylvanus  Aldrlch,  Asa  Reed,  and  Sarah  M. 
Hayden  and  of  eat^  of  them  Is  Hastings, 
Neb.,  and  (says)  that  the  post  office  addresses 
of  the  other  of  the  hereinbefore  named  de- 
fendants are  unknown  to  affiants." 

To  place  upon  this  affidavit  the  construc- 
tion placed  upon  it  In  the  Gibson-Wagner 
Oaae,  that  "affiant  is  Informed  and  believes 
•  •  •  that  the  post  office  addresses  of 
the  other  of  the  hereinbefore  named  defend- 
nnts  are  unknown  to  affiant,"  would  be  a 
perversion  of  the  plain  meaning  of  the  lan- 
guage, change  the  whole  effect  of  the  affi- 
davit and  make  it  seem  ridiculous.  It  would 
make  the  affiant  say  that  he  was  informed 
and  believed  that  the  post  office  address  of 
the  defendant  was  unknown  to  him,  which 
would  be  as  silly  as  saying  that  he  was  in- 


formed and  belleTeA  ttiBt  lie  ww  the  plain- 
tiff in  the  case. 
Judgment  reversed  and  canse  remanded. 

BAILEY  and  ALLEN,  JJ.,  concur. 

NOTB. — Wherever  Italics  occur  in  the  atate- 
medt  of  the  case  or  opinim,  tbej  have 
been  used  tv  QS  f or  the  porpOK  of  calling 
attention  to  the  partlcalax  mattev  la  om- 
troversy. 


BIJOU  IRR.  CO.  at  aL  T.  LOWBR  LATHAU 
DITCH  CO.  et  aL    (No.  9079.) 

(Supreme  Coart  of  Colorado.    Hay  6,  1910. 
Rehearing  Denied  Oct  0,  1919.) 

OouBTs  «=s>475(d)— EzoLvam  rtmBnuraov 
or  DisTBicT  oocn  ADJusxunaa  wateb 

BIOHTB. 

Diatrict  court  of  a  conntr  held  without 
jurisdiction  of  a  suit  to  enjoin  certain  water 
officials  from  distributlDg  water  in  a  way  claim- 
ed by  plaintiff  ditch  companies  to  be  detrimen- 
tal to  their  interests,  which  suit  involved  mat- 
ters pertaining  to  a  prior  adjudication  of  wa- 
ter rfi^ts  by  tbt  district  court  fw  another 
eounlT. 

Kn  Banc  ' 
Brror  to  Dlstiict  Court,  Weld  Ckninty; 
Boboi;  Q.  Strcuifc  JviOge. 

Suit  ttie'  Lower  Tisthain  Dltdi  Oon^any 
and  others  asalnst  the  Bijou  Irrigation  Com- 
pany and  odiers.  Judgment  for  plaiotUfa, 
and  defendants  bring  error.  Berrned,  wltli 

directions  to  dismiss  the  cause. 

James  W.  McCreery  and  Donald  O.  Me- 
Oreery,  both  of  Greeley,  Robert  M.  Work,  of 
Monmouth,  IlL,  and  Fred  Farrar,  Atty.  Oen^ 
for  plaintiffs  In  o-ror. 

Joseph  C.  Ewing,  of  Greeley,  and  Goudy, 
Twltchell  &  Burkhardt  of  D^ver,  for  Lower 
Latham  Ditch  Oa  and  others. 

Crump  &  Allen,  at  Denrer,  for  Weldon  Val- 
ley Canal  Co. 

Stephenson  &  Stephenson,  of  Ft  Morgan, 
for  Ft.  Morgan  Reservoir  &  Irrlgatlcm  Co. 
and  others,  Interveaoera. 

TELLER,  J.  Defradants  In  error  the  Low- 
er Latham  Ditch  Company,  the  Union  Ditch 
Company,  and  the  Godfrey  Ditch  Company 
were  plaintiffs  below  In  a  suit  against  the 
plaintiffs  In  error  to  enjoin  defendant  water 
officials  from  distributing  water  In  a  way 
claimed  by  the  plalntUCs  to  be  d^tlmaital 
to  their  Interests. 

The  complaint  sets  op  the  adjudication  of 
water  rights  In  1883,  In  water  district  No.  2, 
by  the  district  court  for  the  then  county  of 
Arapahoe,  and  the  adjudication  In  said  pro- 
ceeding of  certain  priorities  to  each  of  said 


^sFor  other  eases  sea  same  topie  and  XBT-NUKBBB  In  all  K^-Numbersd  IHiMts  and  Indazea 
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I^lntlffs;  tbat  there  were  also  tber^  ad- 
Jadicated '  certain  other  priorities  including 
No.  24  and  No.  14,  the  points  ot  diversion  of 
a  part  of  wbldi  had  been  changed  by  decree 
of  the  said  district  court  to  the  beadgate  of 
said  Bijou  Irrigation  Company,  tlie  owner 
t&ereof ;  that  there  Is  at  all  times  at  said 
headgate,  in  water  district  Xo.  1,  snffldent 
water  In  said  river  to  supply  said  priorities 
without  requiring  water  thereof  to  pass  down 
said  river  from  water  district  Mo.  2;  that 
the  return  waters  below  the  Lower  I^tham 
dam  are  ample  for  .the  supply  of  the  priori- 
ties BO  transferred  from  points  of  diversion 
above  said  dam;  and  that  to  send  water  past 
said  dam  to  supply  the  senior  priorities  of 
said  BlJou  Irrigation  Company  is  to  deprive 
plaintiffs,  at  times,  of  water  needed  for  their 
priorities. 

The  complaint  contained,  also,  allegations 
to  the  effect  that  only  a  part  of  priority  No. 
24  bad  ever  been  required  for  Irrigating  the 
lands  to  which  It  was  to  be  applied,  and  that, 
to  cause  40  second  feet  of  said  priority  to 
flow  into  the  ditch  of  said  Bijon  Compi^ny  at 
a  low  stage  of  water,  will  be-  to  enlarge  the 
use  to  that  extent,  to  the  Injury  of  plaintiffs. 

Defendants  in  error  the  Weldon  Valley 
Canal  CJompany  and  the  Ft  Morgan  Beser- 
volr  &  Irrigation  Company,  on  petitions  set- 
ting forth  substantially  the  same  matters  as 
are  alleged  In  the  complaint,  were  permitted 
to  intervene. 

To  the  complaint  and  to  the  petitions  in  In- 
tervention, the  defendants  demurred,  setting 
up,  among  other  things,  that  the  district 
court  of  Weld  county  was  without  Jurisdic- 
tion ot  the  cause,  because  the  matters  set  up 
in  the  complaint  pertained  to  the  adjudica- 
tion of  water  rights,  and  could  be  heard  only 
by  the  court  In  which  the  original  ddjudica- 
tlon  decree  and  the  decree  changing  the 
points  of  diversion  were  entered. 

The  demurrers  having  been  overruled,  the 
BIJon  Irrigation  Company  and  the  Bijou  Ir- 
rl^tlon  district  filed  their  answers  to  said 
complaint  and  to  the  petitions  in  Interven- 
tion. 

The  water  officials  stood  on  their  demurrer 
and  took  no  further  part  in  the  proceedings. 

B^llcations  and  various  motions  were  filed 
which  need  not  be  here  considered. 

On  a  trial  to  the  court,  findings  were  made 
in  favor  of  the  plaintiffs  and  a  decree  enter- 
ed, according  to  tbB  prayer  of  Ote  complaint^ 
enjoizilns  the  defendants,  including  the  wa- 
ter officials,  from  causing  any  water  to  pass 
the  Ijower  Latham  dam,  and  the  headgates 
of  the  several  plaintiffs  to  supply  water  to 
the  Bljoa  Company  on  accoimt  of  said  prlorl- 
ty  No.  30,  after  July  16th  in  each  year,  or  at 
any  other  time  when  causing  said  water  to 
pass  said  dam  would  Interfere  with  any  prl< 
(nrtty  of  the  plaintiffs  of  earlier  date  than 
^*oveml>er  14,  18T7,  or  with  other  named  pri> 
orittes  Okereott  upon  account  of  the  tran^:^ 


red  poi*tlon  of  priority  No.  24,  when  sudi  act 
w^nld  Interfere  with  any  priori^  of  any  of 
said  plaintiffs. 

The  decree  directed  that  copies  of  it  be  cer- 
tified to  the  defendant  water  officials. 

The  d^aurrer  to  the  complaint  challenged 
the  Jurlsdictlou  of  the  district  court  of  Weld 
county  on  the  ground  that  the  relief  sought 
required  for  its  determination  a  modification, 
or  at  least  a  construction  of  the  original  ad- 
judication decree  which  was  entered  In  the 
district  court  of  Arapahoe  county,  now  the 
city  and  county  of  Denver. 

Under  the  rulings  of  this  court,  the  demur- 
rer should  have  been  sustained. 

In  WeUand  v.  Catlln  Co.,  61  Colo.  126, 16© 
Pac.  S96,  it  appeared  that  In  a  suit  in  the 
district  court  of  Otero  county  tiie  water  offi- 
cials were  charged  with  refusing  to  recognize 
a  decree  changing  the  point  of  diversion  of  a 
priority,  entered  In  the  district  court  of  Bmt 
county,  where  there  bad  been  an  original  pro- 
ceeding for  the  adjudication  of  priorities.  An 
injimctlon  was  sought  to  compel  the  water  of- 
ficials to  obey  the  decree. 

A  donnrrer  on  the  ground  of  want  of  Juris- 
diction was  overruled,  and  on  that  ground 
tbls  court  reversed  the  judgment. 

We  there  said: 

"If  the  district  court  of  Otero  county  has 
Jurisdiction  for  this  purpose,  It  must,  as  it 
did,  conBtToe  the  decree  of  the  Bent  county 
district  court,  and  do,  as  it  did,  render  judg- 
ment directing  the  water  officials  to  distribute 
the  priority  fixed  by  that  decree  in  harmony 
with  such  coDstmctton.  Whether  such  con' 
Btmction  and  judgn^ent  are  right  or  wrong  is 
ImmatoriaL  The  question  Is:  When  a  court 
vested  witii  jorisdiction  to  adjudicate  water 
rights  has  extfdsed  that  authority  and  entered 
a  decree,  can  another  court  of  co-ordinate  ju- 
risdiction enterteio  a  case  the  object  of  which 
is  to  determine  whether  the  water  officials  have 
complied  with  its  terms  in  the  distribution  of 
water?  The  statatea  designate  the  district 
court  vested  with  exclusive  jurisdiction  to 
adjudicate  priorities  to  the  use  of  water  for 
irrigation  in  a  water  district  When  Jurisdic- 
tion for  that  purpose  has  attached,  and  a  de- 
cree is  entered,  the  statutes  on  that  subject 
necessarily  Inhtiilt  any  other  court  of  coordi- 
nate jutMietlon  from  modifying,  reviewing, 
or  construing  such  decree.  •  •  *  Conse- 
quently, if  a  question  arises  between  the  own- 
er of  a  priority  fixed  by  a  decree,  and  water 
officials  charged  with  the  duty  ot  distributing 
water  under  it,  with  respect  to  its  meaning  or 
effect,  it  must  be  determined  by  the  court  en- 
tering the  decree,  and  not  by  any  otiber  court 
of  co-ordinate  jurisdiction." 

That  case  was  followed  in  Love  t.  Redden* 
61  Oolo.  133,  166  Paa  689. 

The  case  is  gorenied  by  tbe  two  cases  above 
cited. 

The  judgment  Is  accordlni^  revarsed,  wlfii 
directions  to  dismiss  the  causft 

ALLEN,  J.,  not  parttdpatlng. 
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SHETLER  et  aL  T.  STROUD.    (No.  9344.) 

(Sopreme  Court  of  Colorado.    July  7,  1919.) 

Vbudob  and  pubchaseb  «»3(1>— Gontkact 
constbtted  as  an  option  and  not  oon- 

TBACT  or  PTJBCHASK. 
Contract  for  sale  of  land  in  two  parcpla  In 
wbicb  purchasers  agreed  to  pay  taxes  and  in- 
terest and  to  protect  vendor  from  loss  or  for> 
feitura  of  the  equity  whi<A  he  was  acquiring 
In  such  land,  irhidi  contract  included  placing 
deeds  In  escrow  for  delivery  upon  payment 
after  parchasers  sold  the  land,  and  by  which 
they  released  vendor  from  a  claim  for  broker's 
coBiniiBSioD,  and  which  placed  no  liability  upon 
purchasers  for  failure  to  so  sell  the  land,  held 
either  an  option  or  agency  c<mtract  and  not 
<me  of  parchase. 

D^artment  1. 

Error  to  District  Court,  City  and  County 
of  Denver ;  John  I.  MulUns,  Judge. 

Action  by  Ttiomas  J.  Stroud  a^inst  D.  C. 
Shetler  and  another.  Juc^ment  for  plaintiff, 
and  defendants  bring  error.  Reversed,  with 
directions  to  dismiss. 

Wendell  Stephens,  of  Denver,  for  plalntUb 
In  error. 


'  TELLER,  J.  This  caae  Involves  the  con- 
struction of  a  contract  between  the  plaintiffs 
In  error,  real  estate  brokers,  and  the  defend- 
ant in  error. 

TbB  material  parts  of  the  contract,  In 
which  plaintiffs  In  error  were  parties  of  the 
second  part,  are  as  follows: 

"That  whereas,  a  sale  has  been  pending  where- 
in the  first  party  will  acQuire  title  to  the  cast 
half  of  section  0  and  the  southwest  quarter 
of  section  5,*T.  3  N.,  R.  18  W.  in  Harlan 
county,  Neb.,  subject  to  Ineambrances  a^n'egat- 
ing  917,000; 

"And  whereas,  Hie  second  parties  are  desirous 
of  securing  title  to  the  above^cscribed  land  in 
the  event  that  the  sale  aforesaid  is  effected: 

"It  is  now,  therefore,  in  consideration  of  one 
(fl.OO)  dollar  to  each  party  in  band  paid,  here- 
by mutually  agreed: 

"That  the  second  parties  shall, '  within  one 
year  from  date,  pay  to  the  first  party  at  the 
rate  of  ten  ($10)  dollars  per  acre  for  the  equity 
in  the  aboye-described  480  acres,  or  a  total  of 
$4,800,  which  paym«)t  may  be  made  as  fol- 
lows: Five  (f5.00)  dollars  in  cash  and  five 
(¥5.00)  dollars  In  notes  due  in  one  or  two  years, 
with  interest  at  6  per  cent.,  payable  annually, 
secured  by  second  mortgage  on  such  land,  for 
each  acre  of  land  sold  by  second  parties. 

"That  said  land  shall  be  sold  in  two  parcels, 
to  wit:  '(a)  The  northeast  quartf^r  of  section 
6,  subject  to  an  incumbrance  of  not  to  exceed 
$6,000;  (b)  the  southeast  quarter  of  section  6 
and  the  southwest  quarter  of  section  6,  sub- 
ject to  an  incumbrance  of  not  to  exceed  $7,500 ; 
provided  that,  In  the  event  of  tlie  sale  of  this 
parcel  there  is  not  sufficient  cash  paid  to  pay 
hrst  party  $5  cash  per  acre,  then  first  party 


wUl  accept  $2.60  cash  per  acre  au^  $7.50  in 
notes  per  acre. 

"That  the  aeeond  parties  will  pay  all  back 
taxes  and  Interest  and  meet  fnture  payments 
of  taxes  and  interest  as  they  may  fall  due  in 
order  to  protect  first  par^  from  the  loss  or  for- 
feiture of  the  aforesaid  eQuity  eo  to  be  eoqnlred 
by  him  in  said  land. 

"That  deeds  of  conveyance  in  parcels  as 
aforesaid  shall  be  placed  in  escrow  with  W. 
A,  Spanglcr  to  be  delivered  to  second  parties 
or  assigns  upon  payment  of  ten  ($10.00)  doN 
lars  per  acre  In  the  manner  above  specified 
for  hud  sc^. 

"^^t  second  patties  waive  and  release  T. 
J.  Stroud  and  G.  B.  Adama,  Jr.,  from  all  claims 
for  commission  or  sendees  as  brokers  for  the 
sale  of  the  Stroud  and  Adaau  ranch  ia  Adams 
county,  Colo. 

"That  this  contract  is  contingent  upon  first 
party  acquiring  the  equity  in  the  above-describ- 
ed land  subject  to  incumbrances  not  exceed- 
ing a  total  of  $17^,  within  ten  daya." 

Defenduit  bt  mor  was  plalntUI  below, 
and  sought  to  recover  $4,800  as  the  pundiaae 
price  of  the  480  acres. 

Defendants  demorred,  setting  np  that  Oie 
ooDtract  on  its  face  was  an  option,  whldi 
they  had  never  exercised.  The  demurred 
was  ovnTUled.  Defendants  ttien  answered, 
denying  liability  <nt  the  contract,  and  setUng 
up  special  defienBes  and  a  cotmtordalm  tar 
the  $2,500  bnken'  fee,  mentioned  in  the 
contract,  which  are  not  necessary  to  be  c<m- 
sldered. 

The  cause  having  been  referred,  the  referee 
found  for  the  plaintll^  apd  judgment  was 
entered  accordingly. 

A  careful  Btndy  of  the  contract  satlsfles 
us  Oat  It  Is  eltlier  an  optton  <a  «  contract  ot 
agencyi  and  not  a  cmtract  of  parchase.  Its 
subject-nfatter  was  land,  of  which  the  plain- 
tiff was  negotiating  a  purchase.  In  case  be 
acquired  title  to  the  land,  the  deteidantK 
were,  within  one  year,  to  pay  at  the  rate 
of  $10  per  Bcr^  one-half  In  cash  and  <aie- 
balf  in  notes,  fw  eadi  acre  of  land  sold  b7 
thnn. 

It  provided  for  the  sale  ot  the  land  In  two 
parcels,  and  fbr  Oie  acceptance  of  $2.50  caBb 
per  acr^  instead  of  $6  in  case  sncb  a  change 
In  temu  was  necessary.  DeFendanta  were 
to  pay  taxes  and  interest  as  the^  fell  due  to 
protect  the  plaintiff  from  loss  or  f(»l^ture 
of  the  equity  whidi  he  was  aoquirlng.  Deeds 
were  placed  In  escrow  for  delivery  on  pay- 
meat  of  $10  per  acre  for  land  8<dd.  Defend- 
ants released  plaintiff  from  a  dalm  against 
him  for  a  brokers'  commission. 

Nowhere  in  the  instrument  1b  there  any 
provision  for  a  deed  to  defendants  excqpt 
for  lands  stdd  by  them,  nor  are  they  required 
to  pay  anyOilng  exc^t  the  sums  for  wfaidi 
it  is  stipulated  that  the  land  shall  be  sold, 
which  payments  are  to  be  made  when  the 
land  has  been  sold. 

The  person  acquiring  title  to  the  land  pre- 
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acribea  th&  price  noA  ternu  of  sale,  and 
could  never  be  ounpelled  to  conrey  tbe  land 
to  tbe  defendants  until  it  bad  been  sold,  at 
ttie  iffice  and  on  tbe  terms  fixed  tbe 
owner.  Defendants  are  required  to  pay  the 
taxes  and  interest,  not  to  protect  their  In- 
terest In  tbe  prc{)erty,  but  tbe  ownw's  In- 

It  tbe  tend  conld  not  be  sold  on  tbe  pre- 
scribed terms,  the  deffflidants  Incorred  no 
liability  under  tbe  contract;  and  a  Judgment 
tor  tbe  amount  for  which  th^  would  be 
Uable  If  tbe  4S0  acres  were  all  sold  at  $10 
per  acre  Is  wholly  without  foiindatirai  in  ttie 
absoice  of  evldenoe  of  sutA  sale.  There  is 
DO  Bucb  evidence. 

The  Judgment  ^Is  accordingly  reversed,  with 
directions  to  dismiss  the  case. 


OAKBIOTTES, 
concur. 


0.  3.t   and   BURKE.  J., 


OBBBE   OATHOI/IO   OHDRGH   OF  ST. 
MICHAELS  v.  R0IZDESTVENSK7 
et  al.   (No.  9147.) 

(Supreme  Court  of  Colorado.    July  T,  1919. 
Bdiearing  Denied  Oct  9,  1919.) 

1.  REuezo-us  Boomxs  —  Ownbbshzp 

or  FBOFEBTT  LOST  BT  UOHBS  OF  SlSS 
TEARS. 

Where  a  chardi  congregation  permitted  a 
Roman  Catholic  Chnrcb  to  come  under  control 
oi  the  Orthodox  Greek  Catholic  Church  and  so 
remain  for  about  nine  years,  during  which  time 
tiie  chnrdi's  debti  were  p^Id  and  Its  property 
improved  at  considerable  costs,  laches  prevent 
recoverr  of  the  property  by  congrecatlon's  gran- 
tee. 

2.  Canccuutzon  OP  INSntUiniNTB  ^s»34(l)— 
Laches  applicabuc  to  void  THANSAonoNS. 

The  rule  that,  ■  transactions  sought  to  he 
caa(%1ed  being  absolutely  void,  the  doctrine  of 
laches  does  not  apply,  is  without  application 
where  the  party  pleading  the  laches  has  by 
reason  of  the  delay  been  put  to  disadvantage. 

De^rtmott  2. 

Error  to  District  Court,  Pueblo  Coun^;  J. 
E,  Rizer,  Judge. 

Suit  by  the  Gre*  Catholic  Churdi  of  St. 
Michaels  flgalnst  the  Archbishop  Platon 
Rolzdestvensky  and  another  to  cancel  chang- 
es of  name  of  tbe  church  and  the  deed  to  the 
Archbishop  and  to  quiet  Utle.  Judgment  for 
defendants,  and  plalntilf  brings  error.  Judg- 
ment affirmed. 

U.  J.  Galllgan,  of  Pueblo,  fOr  plalntifC  in 
error. 

r.  R.  McAUney  and  W.  B.  Yates,  botb  of 
Pueblo^  for  defendants  In  errw. 

DENI80N,  1.  The  plaintiff  In  error  was 
plaintiff  below.  July  6, 1900.  Greek  CathoUc 


Oiurch  of  tbe  8t  Uicbaels  was  Incorporated 
by  tbe  flling  ct  Uie  afiBdavlt  in  accordance 
with  tbe  statute  for  Inanporating  churches. 

Jane  12, 1901,  an  affidavit  was  filed,  show- 
ing that  a  meetii^  of  tbe  church  was  bdd 
Hay  20, 1901,  at  wblcb  a  change  of  name  was 
attempted  to  the  "Greek  Catholic  Cburcb  of 
St  Michaels." 

Mardi  31,  1908,  an  affidavit  was  filed,  pur- 
j>ortiQg  to  change  the  name  of  tlie  "Greek 
Catholic  Church  of  St  Michaels,"  to  the 
"Greek  Orthodox  Church  of  St.  Michael." 

Jnly  8,  1908,  the  attempt  seems  to  have 
been  made  to  dian^  the  name  again  to  the 
"Russian  Orthodox  Greek  Catholic  St.  Ardi- 
angels  Michaels  Church  of  Pnebl<^  Colo." 

On  the  same  day,  by  warranty  deed,  the 
Russian  Orthodox  Greek  Catholic  Archangels 
Mlcha^s  Church  purports  tq  convey  to  Arch- 
bishop Platon  Roizdeetrensky  and  his  suc- 
cessors in  office  the  church  property,  which 
had  been  conveyed  In  1901  to  the  "Trustees  of 
the  Greek  CathoUc  Church  of  the  St  Mich- 
ael." Tbe  grantee  was  an  arcbUsbop  of  tb» 
Greek  Orthodox  Church. 

llmrcb  IS,  1913,  this  suit  was  brought  In 
the  name  of  the  *'GreA  Catholic  Churai  of 
St.  ItUSuuiM"  against  ArCbblsIiop  Plattm 
Bi^zdwtTaufky,  The  Russian  Orttiodox 
Greek  Catholic  St  ArebangelB  Mtcbads 
Ghnrdi  (tf  Pueblo,  Cola,  was  afterwards  add- 
ed  as  a  d^«ndant 

Tbe  prayer  was  to  cancel  ttie  last  two 
changes  of  name  and  the  deed  to  the  ardi- 
bishop,  and  to  quiet  the  title  in  the  plalnttCF. 

The  plaintiff  alleged,  and  >  its  evidence 
tended  to  show,  that  these  changes  of  name 
were,  for  various  reasons,  invalid,  and  also 
that  the  Greek  Catholic  Church  was  subject 
to  the  Roman  Catholic  Pope;  that  the  Greek 
Orthodox  Church  was  under  allegiance  to  the 
Czar  of  Russia  or  the  Holy  Synod  of  Russia, 
not  to  the  Pope  of  Rome ;  that  the  first  priest 
in  charge  of  the  church  at  Its  organization 
was  a  Greek  Catholic  priest;  that  most  of 
the  members  were  Greek  Catholics  and  the 
church  was  organized  as  a  Greek  Catholic 
Church ;  that  the  land  In  question  was  pur- 
chased and  a  church  built  thereon  during 
the  incumbency  of  the  Greek  Catholic  priest ; 
that  after  the  first  pastor  died  no  Greek 
Catholic  priest  could  be  obtained,  and  a 
priest  of  the  OrtbodoT  Greek  Catholic 
Church  was  obtained  about  1903  or  1904; 
that  a  succession  of  priests  of  that  church' 
has  remained  in  charge  thereof  from  thence 
Mtherto;  and  that  the  property  had  l)ccu 
diverted  from  its  purpose  as  a  Greek  CathO' 
Uc  Church  under  the  Pope  to  that  of  an 
Orthodox  Gre^  Cathc^lc  Church,  under  tbe 
Czar  or  Holy  Synod. 

It  was  claimed,  on  the  other  hand,  that  the 
church  had  always  been  an  Orthodox  Greek 
Catholic  Church,  and  that  the  changes  of 
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nam*  were  nude  to  sxpnn  tliat  more  dLMtty, 
and  the  defendants'  eridenoe  tended  to  diow 
this.  The  defoidanti  moreow  pleaded 
lacbea  and  showed  Qiat  daring  the  Incum- 
bency of  the  orUiodQX  priests  from  about 
ISM  to  1918  some  18,000  or  f4,000  had  been 
expended  In  Improving  tbe  property  and  pay- 
ing off  mortgages  upon  it 

The  opinion  of  the  court  bdov.  irtildi  Is 
made  a  part  of  the  record  on  error,  shows 
that  the*  learned  jadge  vho  Med  the  case 
was  of  the  oidnton  that  the  plea  of  laches  had 
beoi  snstalned  by  the  evidence,  and,  accord- 
ingly, he  gave  judgment  for  the  def^dants. 

[1,2]  Argument  Is  made  here  that  mere 
lapse  of  time  Is  not  sufficient  to  conatltnte 
laches.  While  we  think  that  Is  not  always 
the  case,  yet  the  question  does  not  now  arise, 
because,  during  ipe  long  delay  from  1901  to 
1913,  the  parties  in  poasesslon.  In  apparoit 
good  faith— we  must  assume  that  court  below 
found  that  It  was  In  good  talOk-~ts^)egi6ei 
tbe  money  as  stated  abore. 

It  is  also  urged  that  the  proceedings  sought 
to  be  canceled  are  absolutely  void,  and  there- 
fore the  doctrine  of  laches  does  not  apply. 
The  rule  here  invcAed  does  not  Its^  apply 
to  a  case  where  the  party  pleading  the  lach« 
has,  by  reason  of  the  delay,  been  put  to  dis- 
advantage. 

We  can  see  no  equity  In  returning  to  the 
plaintiff  the  property  with  additions  made 
and  debts  removed  which  would  not  hare 
been  made  or  removed  If  Qie  plaintiff's  ae< 
tlon  had  been  prompt 

We  think  the  record  shows  other  grounds 
to  support  the  Judgment  but  it  Is  not  neces- 
sary to  notice  them. 

The  ludgmoit  should  be  afflimed. 

OABBIQIFBS,  a  and  BOOTT,  COD- 
cnr. 


OASON  T.  MUTUAL  UFB  INS.  CO.  OF 
NEWTOBE.   (No.  920S.) 

(Supreme  Court  of  Colorado.  May  5, 1919.  He- 
hearing  Denied  Oct  6»  1919.) 

iNBDBAifaB  «s»366— Live  poxjot,  ov  osrAUur 
zir  puacmit  tob  mob  toaxi  month,  lapses. 
Where  a  yearly  renewaUe  term  policy,  which 
required  the  payment  of  premiums  in  advance 
with  a  period  of  30  days'  grace,  provided  that 
"except  as  hereinafter  provided"  the  payment 
of  a  premium  or  installmeut  shall  not  maintain 
tbe  policy  beyond  the  date  when  the  next  premi- 
um or  installment  is  payable,  and  that  dividends 
would  be  paid  in  cash,  but  gave  insured  the 
option  to  have  them  applied  on  premiums,  keUt 
that  where  Insured  d^ulted  In  payment  of  an 
annual-  premium,  and  the  default  continued  for 
more  than  one  month,  the  policy  lapsed,  al- 
though  dividends  were  due  which  if  applied  to 


the  payment  of  tbe  praalum  wouU  have  extend- 
ed the  poller  beyond  the  time  of  death. 

Error  to  District  Court  City  and  County 
of  Denver;  John  A.  Panr*  Jodgeu 

Actlcn  by  Floy  P.  Cason  against  the 
Mutual  Ufie  Insunnoe  Gompany  at  New 
Totfc,  a  corporation.  Jndgmeait  for  defend- 
ant &nd  plaintiff  brings  error.  Afflimed. 

Ardilbald  A.  Lee,  of  Denver,  tag  plaintiff 

In  error. 

Charles  Waterman  and  William  A.  Jsdc- 
Bon,  both  of  Denver,  for  defendant  In  error. 

BAILBT,  J.  Floy  P.  Cason,  plaintiff, 
brought  suit  as  bentf  daiy-  In  an  Insurance 
policy  issued  by  The  Mutual  Life  Insurance 
Company  of  New  York,  defendant  upon  the 
life  of  her  husband.  At  the  dose  of  her  te»> 
tlmony  the  company  Interposed  a  motion  for 
a  uon-anit  whi<A  was  allowed.  She  brings 
the  cause  here  for  review. 

l%e  policy  in  question  was  tssned  in  Amil, 
1912.  In  It  the  defendant  covmants,  in  con- 
sideration of  tbe  prmiom  paid  cm  the  date 
of  Issue,  and  in  tbe  further  consideration  of 
the  paymoit  of  an  annnaUy  inereasliv  pre- 
mium upon  the  first  day  of  April  of  eedi 
succeeding  year,  during  the  ccmtinvance  at 
the  policy,  to  pay  to  the  ben^dary  a  sum 
fixed  by  the  policy  upon  the  deatti  of  tbe  in- 
sured. It  also  provides  tot  payment  et  pre- 
miums in  advance,  with  ttitrty  days  or  one 
month  of  grace,  which  ever  la  the  longer,  aft- 
er the  expiration  of  the  year  fer  which  the 
payment  of  the  last  premium  kept  the  poU(7 
alive. 

It  then  provides  as  follows: 

"AJQ  premiunis  are  payable  In  advance  at  said 
home  office  or  to  any  agent  of  the  Company  upon 
delivery,  cm  or  before  date  due,  of  a  receipt  si^- 
ed  by  an  executive  officw  of  tiie  Omnpany.  *  •  * 

"A  grace  <^  thirty  days  iot  one  mtmtli  if 
greater)  subject  to  an  interest  charge  at  the 
rate  of  five  jfix  centum  per  annum,  shall  be 
granted  for  the  payment  of  every  premium  after 
first  during  which  time  the  insurance  shall  cow 
tinue  in  force.  If  death  occur  within  the  period 
of  grace,  the  overdue  premium  and  tbe  unpaid 
portion  of  the  premium  for  the  then  current 
year,  if  any,  shall  be  deducted  from  the  amount 
payaUe  hereunder. 

"Except  as  herein  provided  tbe  payment  ot 
a  premium  or  iostaUment  thereof  shall  not 
maintain  this  iwlicy  in  force  beyond  tbe  date 
when  the  next  premltmi  or  installment  thereof 
is  payable.  If  any  premium  or  installment 
thereof  be  not  paid  before  the  end  of  the  period 
of  grace,  then  this  policy  shall  immediatdy 
cease  and  become  void,  and  all  imminms  pre- 
viously paid  shall  be  forfdted  to  the  Company, 
except  as  hereinafter  provided." 

Dividends  and  the  disposal  thereof  are 
stipulated  for  in  the  following  language: 

"This  policy  shall  partldpate  In  the  surplna 
of  the  Company  and  the  proportion  of  the 
surplus  accruing  hereon  shall  be  ascertained  and 
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distributed  anDaally  on  the  annirersary  of  Its 
date  of  iBsne.  At  the  option  of  the  In  bo  red  or 
tbe  owner  of  this  policy  sodi  dividends  lOiall  b« 

either— 

"(I)  Paid  in  cash,  or  (2)  applied  toward  tbe 
payment  of  any  premium  or  prNniama;  or  (3) 
left  to  acenmtdnte  to  tbe  credit  oi  the  poUic^ 
with  interest  at  the  rate  of  time  pe»  cntnm  per 
annnm,  and  payable  at  the  maturity  of  the 
policy,  but  withdrawable  on  any  aimiTersary 
of  the  policy. 

"Unless  the  inrared  or  the  owner  of  thla  poli- 
cy shall  elect  otherwise  within  three  months 
after  the  mailing  of  a  written  notice  requiring 
the  dection  of  one  of  the  three  above  options, 
the  dlvUends  ahaU  ba  paid  In  caah." 

Under  the  scale  of  loaniqms  acreed  woo 
Oie  deceased  was  assessed  the  sum  of  t91J!0, 
as  premlom  for  tbe  year  in  wMch  he  died. 

Terms  ugoa  wbldi  lapsed  ixAldee  may  be 

refnstated  are  as  follows: 

"Unless  tiie  original  term  for  which  tills  pidicy 
was  Isaned  has  espiied,  it  may  be  reinstated  at 
any  time  within  tliree  years  bom  date  of  de> 
fault  in  payment  of  any  prendnm,  open,  evidence 
of  inanratdlily  aatIafac^»Ty  to  tbe  company,  and 
npon  payment  of  the  arrears  d  premiliun  wiUi 
interest  thereon  at  the  rate  of  five  per  centum 
per  annnm.** 

The  policy  la  designated  as  a  "Tearly  Re- 
newable Term**  policy,  and  under  the  caption 
"Notice  to  PoUcy  Holder"  la  found  the  fol- 
lowing: 

"Aa  this  policy  Is  on  the  yearly  renewable  term 
plan,  tbe  premiums  will  increase  yearly,  aa 
sbovrn  by  the  table  herein,  and  they  wUl  in- 
creaae  more  rapidly  aa  time  goes  on.  Owing  to 
tile  low  rate  of  premium  charged,  the  dividends 
on  this  polii7  will  be  small,  and  must  not  be 
confused  wid>  those  on  ordinary  forms  of 
policy." 

Hie  insured  failed  to  pay  the  premium 
whidk  fell  due  on  April  1,  1916,  and  some 
corre^Vondence  ensued  in  reference  thereto 
between  him  and  the  defendant  On  May  18, 
1916»  the  insored  died  not  having  paid  or 
attempting  to  pay  that  premium.  Borne  time 
after  his  death  the  beneficiary  received  from 
the  defm^nt  company  Uank  forms  npon 
whl^  to  designate  the  manner  In  which  a 
divld^id  tl^  doe,  nnder  the  terms  of  the 
poller,  sihonid  be  apj^led.  Mrs.  OasDa- filled 
oat  one  of  ttiem  in  which  she  Elected  to  have 
the  dividend  applied  to  the  payment  of  the 
current  pranlom,  and  on  tbe  23d  of  Jnne, 
1A16,  tendered  tba  same,  together  with  the 
bslance  of  the  yearly  prnnlum,  to  the  agent 
of  the  company.  The  tender  was  refused, 
and  defendant  declining  to  rect^nlse  the 
ti^t  of  the  beneficiary  to  so  aiect,  denied 
any  llBbtlity  iq^on  the  ground  that  the  policy 
haA  lapsed. 

The  eole  qnesUon  la  whether  the  policy  was 
in  force  at  the  death  of  the  ^sured.  It  Is 
platai  Uiat  it  is  a  renewal  term  contract,  and 
^t  nnder  Its  provltfons  there  Is  a  new  con* 
tract  of  InsnranOB  each  year,  provided  the 


one  condition  precedent  is  folfllled,  to  wit: 
the  imyment  of  the  premium  within  the  time 
UmiL  Failure  to  perform  that  condition  ter- 
minates the  contract 

Plaintiff  contends  that  the  policy  gives  an 
option  to  apply  dividends  to  the  payment  of 
premiums.  But  the  policy  also  provides  that 
the  Insurance  shall  cease  If  the  premium  Is 
not  paid  within  the  period  of  grace,  and  that 
the  contract  is  for  a  term  of  one  year,  re- 
newable only  upon  the  payment  of  the  annual 
premium  in  advance.  Manifestly  the  option 
must  be  exercised  while  the  contract  Is  yet 
in  force,  and  a  full  annual  ^r^nlum  must  be 
paid. 

At  the  time  of  the  death  of  the  Insured  a 
dividend  had  accrued  upon  tbe  policy  in  the 
snm  of  $22.70.  It  is  argued  that  tbe  Insur- 
ance company  is  bound  by  the  terms  of  the 
policy  to  apply  this  dividend  to  any  overdue 
premium  and  so  keep  the  policy  in  foro^  and 
that  there  is  no  evidence  that  tbe  company 
ever  gave  notice  of  this  accrued  dividend  or 
that  It  ever  required  the  insured  to  dect 
how  it  should  be  applied.  It  Is  also  contend- 
ed tiiat  the  notice  to  dect  sent  tiie  b«i^ciary 
after  the  death  ot  the  Insured,  and  her  re- 
sponse thereto  and  toider  o£  the  balance  ot 
the  premium,  was  aafliclait  to  reinstate  the 
pidlcy.  AhN^  that  tn  any  event,  the  cms 
rewondenoe  above  motioned  between  the 
company  and  the  insured,  fcdloiring  the  non- 
pi^moit  ot  the  prouium  in  question,  was  a 
waiver  of  whatever  right  to  dedare  the 
policy  forfeited  the  company  might  have  had. 
It  is  argued  timt  ttils  is  true  re^nness  of 
wtKrther  the  pidlcy  la  a  inuAe  Ufa  policy, 
or  f»»,  as  stated  in  the  contract,  for  a 
renewable  term. 

As  noted  above,  the  poUcy  la  designated  as 
a  "yearly  renewable  term"  policy,  which  Is 
a  distinct  fmn  ot  Insurance  ^fferlng  txom 
a  life  p<dlcy,  and  other  forms.  It  is  for  a 
spedflo  period  of  time.  Di  tills  case  it  was 
for  a  yearly  period,  with  one  numth  of  grac^ 
and  to  be  kept  in  fbroe,  according  to  its 
terms,  must  have  been  renewed  rach  year 
befwe  It  had  lapsed.  The  payment  of  the 
yearly  juranlnms  was  a  condition  prec^ent 
to  a  renewaL  In  New  York  life  Insurance 
Co.  T.  Statham,  1»3U.  8.24,28L.Bd.mthe 
forms  of  term  Insurance  and  whole  life  poli- 
cies are  contrasted  and  discussed  on  page  30 
of  98  U.  S.  as  follows: 

"We  agree  with  the  court  below,  that  the  con- 
tract is  not  an  assnrance  for  a  single  year,  with 
a  privilege  of  renewal  from  year  to  year  by  pay- 
ing the  annual  premium,  but  that  It  is  an  entire 
contract  of  assurance  for  life,  subject  to  dis- 
continuanee  and  forfdture  for  non-payment  of 
any  ef  the  stipulated  premiums.** 

In  Boseqplanttt  t.  Provident,  etc..  Socie- 
ty, 06  red.  721,87aaA.  566,46Ii.R.A. 
473,  a  rraewable  term  policy  was  nnder  dis- 
cussion, and  at  page  727  of  96  Fed.,  at  page 
572  of  37  C  C  A.,  the  court  said: 
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"Tba  contract  wlilch  the  parties  themselreB 
made  was  one  for  an  insurance  for  a  single  year, 
with  the  privilege  of  renewal  for  succeeding: 
years  upon  condition  of  the  payment  of  an  addi- 
tional premium  upon  the  day  named  in  the 
policy,  failure  to  renew  it  according  to  •  •  ♦ 
contract  put  an  end  to  the  ftolicy,  without  more 
ado." 

Also  In  McDongall  v.  ProWdent  etc.,  So- 
ciety, 135  N.  T.  B51,  32  N.  E.  251,  where  the 
court  described  and  construed  the  policy 
tbrare  inTolved  In  the  following  language: 

"Defendant  furl2ier  promised  'to  renew  and 
extend  this  insurance  during  each  successive 
year  from  the  date  thereof,  upon  condition  that 
the  assured  shall  pay,  on  or  before  the  twenty- 
third  day  of  June  in  each  snccrasive  year  during 
the  continuance  of  the  contract  •  •  •  *  It  is 
plain  that  this  policy  was  a  contract  for  an  in- 
surance for  the  term  of  one  year  only,  providing, 
however,  by  its  terms,  for  its  renewal  for  auc- 
ceasive  years  upoi^  compliance  by  the  insured 
with  the  conditions  named." 

See,  also,  Haas  v.  Mutual  Life  Ins.  Co.,  84 
Neb.  682,  121  N.  W.  996,  26  L.  B.  A.  (N.  S.) 
747,  19  Ann.  Cas.  68;  Hartford,  etc..  Go.  v. 
Walsh,  54  III.  164,  6  Am.  Rep.  115;  Baldwin 
V,  Provident,  etc.,  Society,  23  App.  Dlv.  6, 
48  N.  T.  Supp.  463;  Roberts  v.  JEtaa  Life 
In&  Co.,  101  m.  App.  31S ;  Brady  t.  Ins.  Oa, 
11  Mich.  443;  Jenkins  v.  Ins.  Oo.,  171  Mo. 
375,  71  S.  W.  688. 

It  Is  plain  from  the  terms  of  the  policy 
that  tbe  insurance  was  distinctively  from 
year  to  year,  subject  to  renewal  only  upon 
compliance  with  Its  provisions.  The  Insured 
had  allowed  the  policy  to  lapse,  and  tbe 
correspondence  between  him  and  the  de- 
fendant shows  an  effort  upon  the  part  of  both 
to  renew  the  contract  upon  different  terms 
as  to  the  payment  of  the  premiums.  This, 
however,  was  not  a  waiver  of  any  of  the 
rights  of  defendant 

lliere  was  nothing  In  the  policy  which  re- 
quired the  company  to  apply  the  dividend  due 
to  the  partial  payment  of  the  annual  pre- 
mium. The  Supreme  Court  of  the  United 
States.  In  Slocum  v.  Ins.  Co.,  228  U.  S.  364, 
at  page  S74,  33  Sup.  Ct.  523  at  page  527 
(57  L.  Ed.  879,  Ann.  Cas.  1914D,  1029)  in 
discussing  the  question  whether  an  Insurance 
company  Is  bound  to  accept  partial  payments 
of  premiums  said: 

"The  policy  plainly  provided  for  the  payment 
of  tbe  stipulated  premium  annually  within  the 
month  of  grace  following  tbe  due  day,  and  as 
plainly  excluded  any  idea  that  payment  could 
be  made  in  installments  distributed  through  the 
year.  Conccdedly,  there  was  no  payment  of  the 
whole  of  the  premium  in  question,  and  as  a 
partial  payment  was  not  within  the  contem- 
plation of  the  policy,  nothing  was  gained  by 
handing  to  the  agent  the  check  •  •  •  unless 
what  he  did  in  that  cbnnection  operated  as  a 
waiver  of  full  and  timely  paj-mcnt" 

In  the  case  at  bar  It  was  not  within  the 
contemplation  of  the  policy  that  partial  pay- 
ments would  be  allowed.   Indeed,  tbe  cor- 


respondence mentioned  abovfl  waa,  among 
otta  things,  a  tentative  effort  to  diange  the 
terms  of  payment  mider  the  policy  to  semi- 
annual or  quarterly  payments  of  tbe  pre- 
mium, and  to  reinstate  the  policy  under 
tl:08e  proposed  new  tenna. 

There  la  no  provision  In  the  poll<7  anthor> 
Izlng  the  applicatlcm  ot  dividends  to  the  piuv 
chase  of  extended  Insurance;  or  providing 
for  the  purchase  of  any  insurance  less  Oian 
for  a  whole  year,  or  for  tbe  payment  of  any- 
thing lesB  Iban  a  full  annual  premiom. 
There  was  nothing  under  this  policy  to  be 
forfeited  and  therefwe  nothing  wbich  could 
be  waived,  because  the  fallnie  to  pay  tbe 
pranlum  bad  put  an  »d  to  the  contract. 
If  title  condition  precedoit  Is  not  performed 
the  policy  dies,  and  U  it  la  to  be  revived  it 
must  be  by  a  new  agreement  between  the 
parties.  ■ 

In  any  event,  regardless  <^  wheUwr  the 
policy  is  a  term  policy  or  an  mtire  life  policy 
tiiere  la  nothing  in  tbe  correspondence  which 
warrants  a  holding  that  the  lapse  of  the  pol- 
icy was  waived.  Tb»  letter  dilefly  relied  up- 
on by  plaintiff  is  tbe  one  dated  May  10, 1913, 
which  appears  upon  its  face  to  be  a  stereo- 
type form  probably  sent  to  all  policy  bolders 
wbo  permit  their  contracts  to  lapse  by  fail- 
ure to  pay  iwemlums. 

Upon  a  fuU  and  careful  exanilnatl<m  of  tbe 
policy  it  must  be  ocmduded  that  it  la  one  for 
a  fixed  term  ot  one  year,  with  a  period  of 
grace  added,  and  may  be  renewed  at  tbe  end 
ot  each  year  by  paying  tbe  full  premium  due 
under  Its  terms ;  that  tbe  payment  of  such 
yearly  jwemlum  within  the  time  vecifled  is  a 
condltlcm  precedo^  to  renewal;  that  the  fail- 
ure to  make  such  paymoit  terminates  the 
policy;  that  It  has  no  provlsimi  either  au- 
thorising or  requiring  the  company  of  its  own 
motion  to  apply  dividends  to  the  payment, 
either  partially  or  wholly,  to  any  premium  or 
premiums  due;  and  that  It  contains  absolute- 
ly no  provisions  for  extended  Insurance 
a  partial  payment  of  a  premium. 

It  conclualvely  appearing  that  the  insured 
had  not  paid  the  current  premium,  and  had 
ther^ora  permitted  the  policy  to  lapse,  it  la 
unnecessary  to  discuss  any  of  the  other  points 
raised  by  the  plaintiff. 

Th6  terms  of  the  policy  are  direct,  dear 
and  wlQiout  ambiguity.  They  leave  no  room 
for  construction.  It  is  the  function  of  courts 
to  enforce  contracts  according  to  their  pre- 
cise terms  and  not  to  attempt  to  modify  or 
change  them  or  to  make  a  different  contract 
between  the  parties  from  that  into  whldi 
they  themselves  have  voluntarily  entered. 

The  judgment  of  the  trial  court  In  dismiss- 
ing the  action  was  right  and  should  be  ft- 
firmed. 

Judgment  affirmed.  ^ 
On  Application  for  Rehearing. 

^e  main  contention  on  rehearing  is  that 
the  court  in  its  opinion  falls  to  give  etteet  to 
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the  words  In  the  policy,  "Bxc^t  as  herein- 
after provided."  and  that  this  provlsloa  has 
not  had  consideration  by  the  court  In  reach- 
lug  a  conclusion. 

■  These  words  appear  In  this  clause  of  the 

policy: 

"If  any  premltim  or  instaUment  therecrf  be 
not  paid  before  the  end  of  the  period  of  grace, 
tfacD  this  policy  shall  imniediatelf  cease  and 
become  void,  and  all  premiuoiB  previoosly  paid 
shall  be  forfeited  to  the  company,  except  as 
hereinafter  provided." 

The  expr^lon  "Elxcept  as  hereinafter  pro- 
vided" has  not  the  slightest  application  to 
the  question  of  the  termination  of  the  [>oUcy. 
It  plainly  refers  to  the  forfeiture  of  preml- 
tiiiis  previously  paid,  and  to  that  alone. 
This  is  clearly  apparent,  not  only-from  gram- 
matical construction,  but  In  tIcw  of  the  other 
provisions  of  the  policy  which  make  it  man- 
ifest beyond  the  possibility  of  doubt,  that 
the  only  way  to  continue  the  policy  In  force 
is  by  the  payment  of  the  agreed  preminoi 
when  due,  or  within  the  period  of  grace  al- 
lowed. 

The  clause  under  discussion  simply  pro- 
vides that  as  a  result  of  the  fact  that  the  pol- 
icy has  lapsed,  It  la  expressly  agreed  that 
all  premiums  previously  paid  are  forfeited, 
except  only  those  whidi  are  returnable  under 
the  dlvldoid  danae^  HwSx  clearly  is  the 
aaHe  and  only  purpose  and  effect  of  the  limi- 
tation in  question.  There  appears  to  be  no 
room  for  a  difference  of  opinion  on  this 
proposition. 

Rehearing  denied. 

OABRIGUBS,  O.  J.,  and  ALLEN,  3^  con- 
cur. 


STRAUSS  et  aL  T.  AUBTGBN.    (No.  0582.) 

(Supreme  Comt  of  Colorado.    Jnne  2,  1919. 
On  Petition  for  Rehearing,  Oct  6,  1919^ 

1.  Affxai,  and  krbob  «»1001(1)  —  Vmdiot 

BUPPOITEn  BT  BVXIHBllOB  OOnt&nSITS. 

A  findinc  ol  the  jury  Kipported  hy  eridenoe 
is  ooncluaiTe. 

2.  Chatttl  HOBTaAOKS  4=^29(1)  —  ErracT 
or  coKsrauoTivB  hoticb  of  fbxob  xokt- 

OAQK. 

In  replevin  to  recover  a  motion  picture 
camera  which  bad  been  mortgaged  to  plaintiff 
and  later  transferred  to  defendants  by  the  mort- 
gagor to  secore  a  note,  an  instruction  that,  if 
defeudantB  bad  no  knowledge  of  the  mortgage 
excei>t  the  constructive  notice  from  recordation, 
ti»e  jury  should  determine  whether  the  descrip- 
tion was  sufficient  to  enable  defendants,  aided 
by  inquiry,  to  identic  camera  as  one  of  the  ar- 
ticles described,  and  to  find  for  the  mortgagee 
if  a  reasonable  person  would  have  discovered 
that  the  camera  was  included,  Aeld  correct. 


.  AUSTOBK    -  29^ 

P.) 

3.  Appeal  and  ebbob  *=»1140— Iwadvbetent 
ebbor  in  jnogment  cobbsoted  without 
bbtebsai.. 

Where  a  judgment  In  replevin  was  for  mon- 
ey only  ahd  contained  no  provision  for  return 
of  the  property,  such  omission,  being  due  to  in- 
advertence, may  be  corrected  on  appeal  with- 
out revwrsal  of  Judgment;  it  appearing  no  ob- 
jection to  the  form  of  the  Jadgmmt  was  made. 

Department  1. 

Brror  to  Clovnty  C!oiut,  City  and  County 
of  Denver;  Qeorga  W.  Dunn,  Judge. 

Replevin  Jacob  Anatgen  against  Leo 
StracMB  aztd  another.  Jndgment  for  plolnttfl, 
and  d^endanta  bring  error  and  apply  for  a 
supnsedMB.  Apidlcatlm  t<a  aupersedeas 
denied,  and  Judgment  modified  and  afBrmed. 

Hlndry,  Friedman  &  Brewater,  of  Denver, 
for  plalntlfte  In  error. 

R,  H.  Gilmoie,  Denver,  for  defendant  tn 
error. 

TELLER,  J.  The  defendant  In  error  had 
Judgment  In  a  r^levln  action  brought  by  Um 
to  recover  from  the  plalntlfEa  In  error  one 
movie  camera  and  a  tripod  apcm  which  he 
had  a  chattel  mortgage.  Plalntttta  in  error 
Insist  that  the  Judgment  Ifl  erroneous  be- 
cause the  property  Is  not  sufficiently  de- 
scribed In  the  mortgage,  and  that  its  locus  Is 
not  given,  and  hence  there  is  nothing  to  aid 
the  description. 

The  property  in  question  was  a  part  of  the 
photographic  outfit  mortgaged  by  one  Grlebel 
to  defendant  In  error  on  the  8th  day  of 
March,  1918.  The  parties  to  the  mortgage 
are  described  as  "of  the  dty  and  county  of 
Denver,"  and,  after  the  description  of  the  In- 
dividual articles  mortgaged,  there  is  added; 
"And  all  miscellaneous  equipment  pertaining 
to  the  above  idiotographlc  equipment."  The 
mortgage  contains  the  usual  covenant  that 
the  property  mentioned  was,  at  the  date  of 
the  Instrument,  lawfully  possessed  by  the 
mortgagor  as  his  own  property.  It  con- 
tains a  further  covenant  that  the  mortgagor 
until  default  "may  keep,  retain  and  use  the 
sold  property,"  etc.  The  mortgage  was  given 
to  secure  a  note  of  $700. 

On  May  17th  Oriebel  delivered  the  camera 
and  tripod  to  the  plaintiffs  in  error  to  se- 
cure a  note  of  $150. 

Plaintiffs  in  error  claim  that  the  descrip- 
tion In  the  first  mortgage  la  Ineufflctent  as 
against  a  third  party  without  actual  notice. 

The  proper^  mortgaged  was  in  a  photo- 
grai^c  studio  on  Lawrence  street  in  thla 
city  when  the  Strauss  loan  was  made.  The 
camera  in  controversy  was  Identified  as  the 
one  In  the  studio  at  the  time  the  mortgage 
was  made  and  invoice  taken.  It  appears 
that  Grlebel  had  only  the  one  movie  camera. 
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[1, 2]  Tta«  court  Instructed  the  jury,  among 

other  tblnga,  as  follows: 

"If  yoa  flad  that  the  defendants  had  no 
knowled^  or  inforoiation  concerning  the  said 
mortgage  except  the  constructive'  notice  imput- 
ed to  them  by  the  record  of  the  said  mortgage, 
then  yon  will  inquire  and  determine  from  the 
evidence  whether  the  description  of  the  said 
mortgage,  aided  by  inquiries  which  the  mort- 
gage itself  indicates,  was  sufficient  to  enable 
the  defendants  to  identify  said  movie  cam- 
era as  one  of  the  artides  deseiibed  in  said  diat- 
tel  mortgage;  and,  if  yon  find  that  on  audi  In- 
qairy  a  reasonably  intelligent  person  would  have 
discovered  that  said  movie  camera  was  in- 
cluded in  said  description,  then  you  wHl  find 
for  the  plaintiff." 

Under  this  instruction  the  Jury  found  for 
the  plaintlfl. 

In  Slgel-Campion  C!o.  t.  Holly,  44  Colo. 
580,  101  Pac.  68,  in  a  suit  tnvolTliig  a  chat- 
tel mor^ge  on  cattle,  it  was  held  that  it 
was  for  the  jury  to  determine  whether  the 
cattle  In  controversy  were  the  cattle  describ- 
ed In  tbo  mortgage,  "and  whether,  under  the 
facts  elicited  at  the  trial,  the  description  in 
the  mortgage  is,  in  fact,  sufficient  to  liable 
third  persons  dealing  with  the  owner  of  the 
cattle  to  Identify  them." 

The  foregoing  Instruction  is  In  substantial- 
ly the  language  of  the  said  decision,  and  the 
finding  of  the  Jury,  being  supported  by  the 
evidence,  is  conclusive  upon  the  question  of 
identity  of  the  i«<^perty  mortgaged  and  that 
pledged. 

The  mortgagor  having  but  one  movie  cam- 
era, the  case  does  not  fall  within  the  rule 
laid  down  in  the  cases  cited  In  bdialf  (tf 
platntlir  in  enor  where  only  a  part  of  the 
mortgagor's  lire  stodc  was  Indnded  In  the 
mortgage. 

[S]  Another  obJecUm  to  the  judgment  is 
that  it  is  for  money  only,  with  no  provision 
for  a  return  of  the  property,  as  the  Code 
prescribes.  No  objection  to  the  form  of  the 
Judgment  was  made,  and  it  appears  that  the 
omission  d  the  alternative  provision  was 
due  to  inadvertence.  Its  cwrectlon  does  not 
require  a  reversal  of  the  Judgment 

There  being  no  substantial  error  in  the 
record,  the  supersedeas  is  draiied  and  the 
cause  remanded  to  the  county  coart,  with 
directions  to  correct  the  Judgment  as  above 
indidited,  which  Judgment,  when  so  amend- 
ed, shall  stand  affirmed. 

GABBIGUES.  C.  J,,  and  BUBKE,  X, 
concor. 

On  Petition  for  Behearlng. 

TELLER,  J.  The  opinion  In  this  case  does 
not,  as  counsel  assume,  hold  that  It  Is  with- 
in the  province  of  a  Jury  to  construe  a  chat- 
tel mortgage.  The  objection  now  made  that 
the  mortgage  was  not  admissible  in  evidence 


because  the  movie  camera  was  not  snffldoit- 
ly  described  was  not  made  in  the  trial  court 

That  coiurt  without  objection  by  the  de- 
fendant, Instructed  the  Jury  as  to  the  law 
which  should  govern  In  determining  the  is- 
sue tried.  We  held  that  the  instruction  was 
correct,  and  that  the  verdict  liodsr  It  was 
sustained  by  the  evidence. 

Rehearing  doiled. 


BROWN  T.  BARTH.    (No.  0226.) 

(Sniffeme  Oonrt  of  Colorado.    Jtme  2,  UOfl. 
Behearlng  Denied  Oct  ^  lOld.) 

1.  EviDxiTOs  «s»S8S— Oh  amnssioir  or  xze- 
cuTiON  OF  wBi'rrsM  coiiTaA.or  pabtt  m~ 
otrmra  CAHit or  xhpbacr  it  bt  ipaboim 

Having  admitted  Oie  enevtion  of  a  wrtttsn 
instrument  the  party  exeentinf  tt  cannot  Im- 
peadi  it  by  paroC  or  prove  that  som^Mng  was 
intended  different  from  its  plain  terms. 

2.  AssioimsNTS  «=>10&— AssiajcrsB  nor  ua- 

BU  TO  ASSIOHOB  lOB  ISTMitmn  on  OLAIH 
ASraOITED. 

An  assignment  of  a  daim  against  the  estate 
of  a  decedent  to  the  sole  heir  for  the  &ee  of 
the  daim,  which  was  paid  to  assignor  at  the 
time,  held  a  substitnte  for  a  prior  agreement  for 
settlement  by  which  the  heir  agreed  to  pay 
daimant  and  other  creditors  in  full,  with  legal 
interest  and  hence  daimant  could  not  recover 
from  the  hdr  Interest  accruing  on  the  daim. 

Department  1. 

Error  to  District  Coart,  City  and  County 
of  Denver;  Charles  C.  Butler,  Judge. 

Action  by  James  H.  Brovm  against  Char- 
lotte A-  BartlL  There  was  a  Judgment  for 
defendant  ahd  plaiutUC  brings  wnw,  A£- 
flnned. 

W.  B.  Ramsey  and  James  H.  Brown,  both 

of  Deavor,  tor  plaintiff  In  oror. 

Bartds  ft  Blood,  of  Daver,  for  defendant 
in  error. 

BURKJB,  J.  Plaintiff  in  error  brou^^t  tills 
action  against  defendant  In  error  to  recover 
a  balance  of  $908.76  allied  to  be  due  him 
under  a  written  contract  From  a  Judg- 
ment on  the  pleadings  in  favor  of  defend- 
ant this  vrrit  is  brought  The  question  for 
our  detmnination  Is  a'  simple  one  and  re- 
quires no  dtation  of  authority. 

[1,J]  WilUam  Barth  died  December  17, 
1914,  leaving  defendant  as  his  sole  h^.  Va- 
rious complications  arose  In  the  settlement  of 
the  estate,  and  a  number  of  claims  were  filed. 
In  order  to  adjust  these  expeditiously  a 
plan  of  procedure  was  agreed  upon  between 
defendant  and  other  persons  Interested,  In- 
duding  the  plaintiff,  in  furtherance  of  which, 
on  November  10,  1915,  plaintiff  (represEsit- 
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tag  htmiunt  and  other  glalnmntii)  and  de- 
fendant entered  Into  s  vrittoi  contract 
(herdnafter  designated  BxblUt  1)  whereby 
it  was  proTlded  that,  If  a  plan  of  aettlemnit 
should  he  accepted  Iqr  '^e  present  execa- 
tors  of  tbie  estate"  all  of  the  claimants  shonld 
execate  assignments  of  their  rights  to  de> 
fendant  Defendant  agreed  therein  to  pay 
In  foil  all  of  these  dalms  allowed  by  the 
connty  conrl^  **wlth  legal  interest  thereon, 
In  Qie  event  of  said  plan  at  settlement  bdng 
accepted  In  all  partladaTS."  The  '^lan  of 
settlements  cont^Xflated  the  resignation  of 
the  executors  above  mentioned  and  the  ap- 
polntmoit  of  others.  The  payment  of  these 
dalms  was  to  be  made  by  the  defendant 
"within  30  days  after  the  dne  appointment 
of  said  successors  of  the  said  executors." 
The  face  of  plaintiff's  Claim  was  ^,2S0. 
The  balance  of  $00a76  for  which  this  action 
was  brought  was  Interest  thereon.  This 
contract  further  provided: 

"Each  and  all  of  said  paymentB  to  be  made 
by  ber  in  her  capacity  an  sole  heir  and  next  of 
kb  of  the  said  William  Barth,  deceased,  to  the 
end  that  she  may  be  finally  reimbarsed  out  'of 
and  from  the  said  estate  in  the  final  settlement 
thereof. 

"It  is  naderstood  tiiiat  the  promises  to  pay 
noDey,  as  aforesaid,  to  said  Brown  and  other 
creditor^  Is  conditioned  npon  said  plan  of  settle-' 
meat  bebig  hereafter  dnlj  accepted  by  said  ex- 
ecatora  and  aS  of  said  lefatees,  together  with 
tbe  doe  appointmait  of  s^  exeentora,  and  to 
be  void  if  the  said  events  do  not  occur." 

The  successors  of  the  executors  were  ap- 
pointed January  10,  1916.  Prior  to  that 
date,  however,  and  on  December  15,  1915, 
another  and  difTerent  written  contract  (here- 
inafter designated  Exhibit  A)  was  entered 
into  by  plaintiff  and  defendant  covering 
plaintiff's  claim  only.  By  the  terms  of  Ex- 
hibit A  plaintiff  assigned  his  said  claim  to 
the  defendant  for  the  face  thereof,  120,250. 
He  covaianted  therein  that  he  was  the  sole 
owner  of  the  claim,  that  no  part  of  it  liad 
been  paid  to  or  assigned  by  him,  and  that  no 
Dortlon  of  it  had  been  released  or  satisfied; 
he  constituted  defendant  his  attorney  in  fact 
for  her  sole  use  and  benefit  to  prosecute  and 
recover  the  claim;  and  to  release,  discharge, 
and  acknowledge  satisfaction  thereof;  he 
covenanted  that  the  Interest  thereon  was  still 
due  and  unpaid,  that  he  would  not  collect 
or  receive,  release  or  dlschar^  the  same  or 
any  part  thereof,  but  would  save  defraidant 
harmless  from  all  costs  and  charges  In  the 
premises,  and  that  the  assignment  Included 
all  other  dialms  and  demands  he  mlg^t  have 
against  the  estate  of  William  Barth.  Ez- 
bfl)it  A  was  acknowledged  Dec«nber  17, 
1915^  and  the  $20,200  paid  In  full  at  that 
tiin& 

The  comidalnt  set  np  Exblbit  1  and  the 
answer  Exblbit  A.  The  repUcatlon  admitted 


the  execution  BxhlUt  A,  bnt  alleged  that 
It  was  a  mere  asslgnmait  made  in  c(»nidl- 
ance  with  the  terms  of  Bzhlblt  1,  and  Oiat 
the  money  paid  thereon  had  been  according- 
ly oedlted  by  i^aintlff  on  the  Indebtedness 
under  Exhibit  1. 

On  December  17.  1916.  when  Bzhlblt  A 
was  acknowled^d,  nothing  was  doe  the 
Idalntfff  under  BdilUt  1.  The  language, 
tenor,  and  effect  of  Bxhlbit  A  are  a  direct 
denial  of  plalntUTa  contentttm  ttiat  It  was 
a  mere  asdgnment  tor  fh»  pnqtose  of  carry- 
ing out  the  terms  of  Exhibit  1.  Exhibit  A 
shows  npon  Its  £aoe  ttiat,  so  fiur  as  the  claim 
of  plaintiff  was  conoemed,  It  was  an  entirely 
different  contract  than  Exhibit  1  and  express- 
ly Intended  to  be  a  substltuto  therefor. 
Having  admitted  Its  execution,  plaintiff 
could  not  impeach  It  by  parol,  nor  be  per- 
mitted to  prove  that  it  was  something  other 
and  different  than,  by  Its  plain  terms,  It 
purported  to  be. 

Considering  the  admissions  of  the  r^llca- 
tlon,  and  admitting  the  truth  of  all  matters 
well  pleaded  ther^  and  In  the  complaint, 
plaintiff  had  no  cause  of  action,  and  no 
pleadtogs  wtdch  could  be  so  amended  as  to 
state  one. 

The  Judgment  of  the  trial  court  Is  accord- 
ingSy  affirmed. 


GABBI0TTE8.  a 
concur. 


and  TEUjEB,  3^ 


MOBBISON  V.  TOWN  OF  t^AITATBTTE. 

(No.  9110.) 

(Snprone  Court  of  Colorado.    July  7,  1918. 
Behearing  Denied  Oct  6.  lOlA.) 

1.  MuniGXFAx.  cottpouxnma  ^=990— Dbtaoh- 
UEHT  or  TEBBrronr  wizx  not  bb  oBNinn  bi- 

OAuai:  OF  nsE  BmaAirT  thebbon. 
While  Laws  1913,  p.  IM,  providing  for  dis- 
connecting outlying  territory  from  towns  and 
cities,  provides  in  section  3  that,  when  a  town 
or  cit7  has  maintained  lights  and  other  ntllities 
for  a  period  of  ttuee  years  through  or  adjoining 
to  lands  sought  to  be  disconnected,  the  owner 
shall  not  be  entitled  to  the  provisions  of  the  act, 
a  petiti<m  for  dlsconnecUon  of  outlying  terrlttoy 
cannot  be  denied  because  a  Sre  hydrant  was  lo- 
cated about  225  feet  from  petitioner's  dwelling, 
wbidi  was  the  only  buOdlng  In  the  outlying  land 
which  had  never  been  platted. 

2.  MimiOIPAL  OOBPORATIONB  «=>647— CoiTmT 
HIOHWAT  INCLUDED  IN  OrTT  BBHAINe  OOUN- 
TT  HIQHWAT. 

When  a  previonely  maintained  connty  high- 
way is  brought  within  the  limits  of  a  municipal- 
ity aa  extended,  the  highway  does  not  lose  Its 
character  as  a  county  highway,  but  merely  be- 
comes subject  to  the  supervision  and  contrrf 
of  the  municipality. 
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8.  MtmiOIPAIt  OOBPOBATIOIfS  «S=>30— DlTAGH- 
UENT  OF  TEBBITOBT  WUJ.  NOT  BE  DENIED  BB- 
CATJBB  COUNTY  HIGHWAY  BAN  THBOUQH  IT, 

The  fact  that  a  former  county  hixhwo;  ran 
through  outlying  lands  soufht  to  be  diaconnect- 
ed  from  a  dty  is  no  bar  to  a  proceeding  for  dis- 
connection, notwithstanding  Laws  1913,  c.  52,  { 
3,  provides  that  whenever  a  city  or  town  has 
maintained  streets,  lights,  and  other  public  util- 
ities throDgh  or  adjoining  to  the  tracts  in  qiiM' 
tion,  they  shall  not  be  disconnected. 

Department  3. 

Error  to  Boulder  County  Coiirt;  B.  J. 
Ingram,  Judge. 

Proceeding  by  Louella  B.  Morrison  against 
the  Town  of  I>afayette  for  the  disconnection 
of  territory  from  the  municipality.  There 
was  a  iudgment  denying  tbe  relief  sought, 
and  petitioner  brings  error.  Reversed. 

Frederick  T.  Hairy  and  Carlisle  rergason, 
both  of  Denver,  for  plalntlfl  In  error. 

J.  Taylor  Smith,  of  Boulder  (6eo^  Pom- 
eroy,  of  JBoulder,  of.  ooonsel),  tor  dfifendant 
Inemr. 

AIiLEiN,  J.  Thli  Is  a  proceeding  for  the 
disconnection  of  certain  territory  from  the 
town  of  Lafayette,  and  was  insbtated  under 
the  prorlsiona  of  diapter  S2,  154  of  the 
Session  Laws  of  1918,  entitled  **An  act  to  pro- 
vide for  the  disconnection  of  outlyli^  terri- 
tory from  dtlea  and  towns."  A  petition,  con- 
forming to  the  requirements  of  the  statute 
was  filed  E^broary  26,  1914,  by  Louella  B. 
Mrarlson  In  the  county  court  of  Boulder  coun- 
ty. Upon  the  hearing,  whl^  was  bad  on 
May  12,  1914,  the  trial  court  made  cwtaln 
flndlngs  In  favor  of  the  respondent,  the  town 
of  Lafayette,  and  refused  to  enter  a  decree 
disconnecting  the  petitioner's  land  from  the 
town.  The  petitioner  brings  the  caoso  here 
for  review. 

The  Judgment  in  fiivor  of  the  respondent 
town  was  rendered  upon  the  theory  that  it 
established  a  defense,  In  that,  as  it  is  claimed 
by  the  town,  for  more  than  three  years  prior 
to  the  commencement  of  the  action  it  had 
maintained  a  street  running  throng  petition- 
er's land  and  a  water  pipe  line  and  fire  hy- 
drant a^olnli^  the  premises  sought  to  be 
disconnected.  In  other  words,  the  respond- 
ent contends,  and  the  trial  court  found,  that 
the  case  falls  within  the  following  provision 
found  In  section  3  of  the  act: 

"That  whenever  a  city  or  town  has  maintain- 
ed streets,  lights  and  other  public  utilities  for 
the  period  of  three  years  through  or  adjoining 
to  said  tract  or  tracts  of  land  t^e  owners  shall 
not  be  entitled  to  the  provisions  of  this  act." 

It  is  clear  from  the  record,  if  not  conceded, 
that  in  all  other  essential  respects  the  evi- 
dence Is  in  favor  of  the  petitioner.  The  main 
question,  therefore,  which  is  presented  for 
our  determination.  Is  whether  or  not  the  evi- 
dence, as  to  the  matters  referred  to  in  the 


statutory  provision  above  quoted,  is  such  as 
to  warrant  a  Judgment  In  favor  of  the  town 
and  against  the  petitioner. 

[1]  The  land  sought  to  be  disconnected 
from  the  town  consists  of  three  tracts,  con- 
tiguous  to  each  other,  and  rdlerred  to  in  the 
record  as  tracts  "A,"  *'B,"  and  "C,"  respec- 
tively. Tract  C  contains  12.9  acres,  tract  B 
26.4  acres,  and  tract  A  36.6  acres.  T^e  land 
covers  an  area  of  approximately  75  acres. 
It  lies  within  the  corporate  limits  of  the  town 
and  in  the  eastern  portion  thereof.  No  part 
of  this  75  acres  had  ever  been  plattpd.  The 
only  improvement  upon  the  land  Is  the  peti- 
tion's dwelling  house,  located  near  the  west- 
erly line  thereof.  Petitioner's  Exhibit  B, 
found  In  the  record,  Is  a  map  from  wbicbi  it 
appears  that  the  tracks  and  the  right  of  way 
of  certain  railroads  form  a  natural  division 
line  between  the  philntUCs  land  and  the  Im- 
proved and  platted  part  of  the  town  of  La- 
fayette. 

The  pipe  line  for  'frater  and  the  flre  hy- 
drant, referred  to  in  the  evidence,  does  not 
lie  upon  any  part  of  the  petitioner's  tracts  of 
land.  The  fire  hydrant  Is  located  about  225 
feet  from  petitioner's  dwelling.  There  Is  no 
direct  testimony  that  the  hydrant  could  be  of 
any  benefit  to  the  house  In  question.  If  It 
could  be  of  any  advantage  to  the  plaintlfTs 
premises  at  all,  It  could  no  more  thtfn  serve 
a  very  small  fraction  of  the  area  of  such 
premises.  It  does  not  seem,  therefor^  that 
the  town  can,  or  ought  to  be  permitted  to, 
avail  Itself  of  the  statutory  provision  reUed 
on,  simply  by  showing  the  ezlst^ce  of  the 
hydrant  and  water  pipe  line  above  mention- 
ed. The  public  utility,  to  come  within  the 
statute,  must  be  so  located  and  constructed 
as  to  be  capable  of  being  used  for  the  benefit 
of  a  substantial  portion  of  the  land  soug;ht  to 
be  disconnected  from  the  town,  or  be  of  some 
substantial  advantage  to  the  owners  of  such 
premises.  Oth^wise  the  mere  eziatence  of  a 
hydrant  could  prevent  the  detachment  of  ter- 
ritory which  Is  not  needed  for  municipal  pur- 
poses and  which  is  not  benefited  by  being 
within  the  corporate  limits  of  a  dty  or  town. 
The  purpose  of  the  statute  la  to  permit  per- 
sons owning  real  estate  lying  upon  the  bor- 
ders to  disconnect  It  from  the  town.  If  no 
part  of  such  property  has  been  duly  platted 
into  lots  and  blocks.  To  hold  that  a  water 
pipe  line  running  up  to,  or  even  Into,  such 
prop^ty  without  conferring  any  substantial 
service  or  advantage  thereto,  is  such  a  main- 
tenance of  a  public  utility  as  to  prevent  de- 
tachment of  the  land,  would  be  to  defeat  the 
main  purpose  of  the  statute  in  many  pro- 
ceedings of  this  kind.  The  statute  should 
not  be  so  construed,  If  it  can  be  avoided,  so 
as  to  produce  absurd  or  unreasonable  results. 
Similar  considerations  governed  this  court  in 
Anaconda  Mining  Go.  v.  Town  of  Anaconda, 
33  Colo.  70,  7ft,  80  Pac.  144,  146,  where  the 
court  held  a  certain  204cre  tract  of  land  not 
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to  be  '*apoii  or  eontlgnous  to  the  border"  of 
Ihe  town,  ■within  the  meaning  of  the  statute, 
because  only  about  150  feet  of  the  tract  touch- 
ed the  border.  The  courts  among  other 
things,  said: 

"If  20  acres  or  more  of  land  can  be  discon- 
nected from  a  town  where  but  a  small  portion 
liea  upon  the  border,  it  follows .  that  a  tract 
can  be  disconnected  by  the  simple  expedient  of 
connecting  the  territory  with  Uie  border  by  a 
narrow  strip.  This  tJw  Legislature  did  not  in- 
tend should  be  done." 

[2,  S]  The  remaining  point  to  be  consider- 
ed is  whether  or  not  the  respondent  town  bad 
maintained,  as  It  claims,  a  street  through  the 
premises  of  the  petitioner.  The  evidence  rel- 
evant to  this  matter  shows  that  the  street 
thus  referred  to  Is  a  public  highway  that  was 
In  existence  as  a  county  highway  at  and  be- 
fore the  time  the  town  was  incorporated. 
Since  tlut  time,  the  road  continued  to  be 
used  by  the  public  as  a  county  highway.  It 
is  known  as  the  Base  Line  Road  and  also  as 
County  Road  No.  83.  It  runs  east  and  west 
through  the  town,  and  some  distance  east  of 
the  platted  portion  of  the  town  it  touchee  a 
point  from  which  runs  a  highway  toward  the 
iHHtb.  known  as  County  Boad  No.  158.  When 
a  strip  of  the  Base  Line  Boad  became,  by  the 
incorporation  of  the  town,  located  within  the 
town  of  Lafayette,  It  did  not  lose  Its  charac- 
ter of,  or  identity  as,  a  county  highway.  It 
merely  became  subject  to  the  superridon  and 
control  of  the  town,  and  the  county  thereafter 
had  no  authority  to  maintain  and  heep  In  re- 
pair 8U(^  road,  or  so  much  of  the  Base  Line 
Road  as  became  located  within  the  limits  of 
the  town.  Nelson  v.  Garfield  County,  6  Colo. 
App.  279,  40  Pac.  474.  As  said  In  Heiple  v. 
OXy  of  Portland,  IB  Or.  87,  109,  8  Pac.  907, 
810: 

"Mwelr  taking  from  tiia  county  and  giving  to 
the  tdtj  the  power  to  work  on  the  highways 
tlierein  would  not  of  itself  aSect  the  character 
of  the  highways  as  sncli." 

There  is  no  evidence  that  anything  was 
ever  done  by  tbe  town  which  would  diange 
the  Base  Une  Road  or  County  Hoad  No.  83 
from  a  county  highway  Into  a  street  or  pub- 
lic utility  maintained  by  the  town.  On  the 
other  liand,  the  evld^ce  shows  that  the  high- 
way remained  a  county  highway.  It  contin- 
ued to  he  r^arded  and  used  as  such.  Nei- 
ther the  use  nor  the  worli  done  by  the  town 
was  inconsistent  with  the  proper  and  ordi- 
nary purposes  of  a  county  highway.  What- 
ever work  was  done  by  tiie  town  upon  any 
part  of  the  Base  Line  Road  where  the  same 
lies  through  or  adjoining  the  lands  of  the 
petitioner  was  work  of  such  a  nature  as 
might  be  expected  to  t>e  done  by  the  county 
upon  other  sections  of  the  road.  It  was  mere- 
ly l^eeplng'that  part  of  the  road  in  repair, 
by  filling,  grading,  or  dragging.  No  improve- 
ments were  placed  upon  or  along  the  road  at 


any  point  near  the  petitioner's  land  or  at  any 
place  where  the  road  runs  through  or  adjoin- 
ing such  land,  and  nothing  was  done  to  malce 
the  road  l)ecorae  anything  else  than  a  county 
highway.  The  petitioner  obtained  no  addi- 
tional advantage  from  the  road  from  the  fact 
that  It  passed  through  the  corporate  limits  of 
the  town.  The  road  as  it  passes  tlirough  the 
petitioner's  land  would  remain  as  a  county 
highway  in  case  such  land  ia  discounet'ted 
from  the  town. 

Under  the  evidence  In  the  Instant  case,  and 
in  view  of  the  foregoing  consider^^tlons,  the 
Base  Line  Road  or  County  Road  No.  83,  so 
far  as  the  same  runs  through  or  adjoining 
the  tracts  of  land  of  the  petitioner,  is  not  a 
street  or  a  public  utility  maintained  by  the 
town,  within  the  meaning  of  the  statute.  If 
that  part  of  the  road  was .  maintained  and 
kept  in  repair  by  the  town  of  Lafayette,  that 
fact  would  not  constltiite  such  a  maintenance 
of  a  street  or  other  public  utility  as  to  pre- 
clude the  right  of  the  i}etitioner  to  have  her 
land  disconnected  from  the  town.  The  streets 
or  public  ntllitlee  contemplated  by  the  stat- 
ute in  question  are  those  established  by  the 
city  or  town,  or  maintained  primarily  for  Its 
own  municipal  purposes,  and  the  existence  of 
which  streets  or  public  utilities  depends  on 
the  continued  existence  of  the  municipal  cor< 
poratlon  ItselfL  The  highway  in  question  is 
not  within  this  class. 

The  Judgment  Is  reversed,  with  directloiui 
to  enter  a  decree  in  t&vox  of  the  petitioner. 

Reversed. 

6ABBI0UES,  O.  and  BAXLBT,  J^icooi 
cur. 


CULLBN  T.  PABK  CLUB  LAND  00. 
(No.  94490 

(Supreme  Court  of  Colorado.    July  7,  1918. 
Befaearing  Denied  Oct  6,  1918.) 

VendOb  and  PXTKCHASBE  «=33(4)— OONTRaCT 
ORE  or  8AtS  AND  ITOI  OPTION.  ' 

A  writtoi  instrument  denominated  a  c6n- 
tract  of  sale,  redtiug  Uiat  plaintiff  received 
from  defendant  the  sum  of  $50  as  part  payment 
on  the  purchase  price  of  lota,  wiiich  provided 
for  payment  in  mstallmenta,  and  that  default 
should  at  the  election  of  plaintiff  work  an 
absolute  forfeiture,  is  a  contract  of  sale,  and 
not  an  option  contract,  and  hence,  where  de- 
fendant defaulted  in  payment,  plaintiff  might 
sue  on  the  contract  and  recover  payments  due 
and  unpaid. 

Error  to  District  Court,  City  and  County  of 
Denver ;  John  H.  Denlson,  Judge. 

Action  by  the  Park  Club  lAnd  Company 
against  Gertrude  Cullen.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brinsa 
error.  Affirmed. 
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H.  A-  Hl<^ks,  of  Dearer,  for  plalntUC  In 
enor. 

W.  H.  Mslone  and  W.  H.  Malone,  Jr^  both 
of  Denver  (B.  U.  Ifalone,  of  Doiverp  of  coun- 
sel), for  deteixdont  in  error. 

BUBEE,  J.  This  was  a  suit  defoidant 
in  error  against  plaintiff  In  error  (herrtnaf  tra 
designated  as  In  the  court  below)  upon  a 
written  inetrument,  the  only  portion  of  which 
necessary  to  an  understanding  of  the  case  is 
as  fcdlows: 

•    "Oonttaet  of  Sak. 
*T>euvetf  Coh.,  April  20,  1916. 

"BaosiTed  of  Gertrude  Oullen,  of  the  dty  and 
oonn^  of  Denver  and  atate  ot  Ocdwado  the 
stun  of  fifty  dollars  as  part  paymsnt  on  pnr* 
chase  price  of  lota  number  12,  13,  N.  %  14,  in 
block  Domber  9,  In  Park  Olub  Place,  an  ad- 
dition to  the  dty  and  county  of  Denver,  Colo- 
rado. Full  purchase  price  of  said  property  be- 
ing eigbteen  handred  Kventy-five  dollars,  pay- 
able as  follows:  Cash  as  above,  fifty  dollars; 
twenty^ve  dollars  (126.00)  on  the  first  day  of 
each  month,  commencing  May  1,  1916,  for  12 
months;  fifty  dollars  (160.00)  per  month  there- 
i^ter  omunoidnt  May  1«  1017,  nntU  May  1. 
1919,  on  which  dMe  the  balance  of  the  pur- 
chase price  Is  to  be  paid.  All  payments  to  be 
made  at  the  office  of  the  company  in  the  city 
of  Denver.  All  deferred  payments  to  bear  in- 
terest at  6  per  cent  per  annum,  payable  Jan- 
uary let  and  July  1st  in  eadi  year.  •  •  • 
Abstract  of  title  will  he  famished  purchaser 
within  10  days. 

"Time  is  the  essence  of  this  contract,  and 
the  failure  to  make  each  and  all  of  the  sever- 
al paymmts  at  the  place  and  times  herein 
specified  shall,  at  the  election  of  the  said 
Park  Qnh  ImA  Company,  work  an  absolnte 
forfeitnre  of  aD  ri^ts  of  the  aald  purchaser 
under  this  contract,  and  in  that  case  all  pay- 
ments on  the  purdiase  price  aforesaid  shall  be 
forfeited  to  the  Park  Club  Land  Company,  not 
as  a  penalty,  but  as  liquidated  damages;  the 
same  being  hereby  agreed  to  be  the  reasonable 
comi>en8ation  to  be  made  on  account  of  the 
failure  to  complete  the  purchase  and  take  the 
property  under  this  contract  as  above  specified. 

"The  purchaser  agrees  to  pay  all  general  tax- 
es and  all  special  assessments  levied  and  as- 
sessed on  this  property  for  the  year  1916  and 
thereafter.  Gertrude  Cidlen.  [Seal.] 

rrbe  Park  dub  Land  Company, 
"By  K.  H.  Malone." 

ThU  instrument  was  set  up  In  the  com- 
plaint, and  It  was  further  alleged  that  the 
cadi  payment  ot  $60  and  monthly  payments 
until  October  1,  1916,  were  made;  that 
thereafter  defendant  failed  and  refused  to 
make  furthra  payments,  or  to  pay  Interest  on 
deferred  payments,  or  to  pay  taxes.  The  an- 
Kwer  admitted  the  exeentlcm  ot  the  Insfam- 


ment,  admitted  the  jMiyments  and  Uie  fail- 
ure to  pay.  Hie  doiials  of  this  answer  were 
Cfmflned  to  mere  conclusions.  Plaintiff 
flied  a  motl<»i  to  strike  out  the  answer,  and 
for  Jndsment  on  the  pleadings;  whereupon 
the  answer  was  amended,  and  thereafter 
Judgment  on  the  pleadings  entered  in  fbvor  of 
tlie  plaintiff,  and  defendant  btln^  error. 

It  Is  the  contention  of  the  plaintiff  that 
this  Instrument  Is  a  omtract  for  the  sale  of 
reel  estate;  of  d^mdant,  that  It  Is  only  an 
opti(m  to  purchase;  This  is  the  sole 
qnestkm  in  the  case.  If  this  is  a  contract 
tor  the  sale  of  real  estate,  the  motion  for 
judgmoit  on  the  piKidlngs  was  propM-ly  sua* 
talned.  If  it  Is  an  t^tlon.  the  ruling  of  the 
court  below  was  error. 

In  the  case  of  Ide  v.  Lelser,  10  Mont  5,  11. 
24  Pac.  685,  24  Am.  St  Bep.  17,  U  given  a 
very  excellent  definition  of  an  (Vtion,  and  the 
distinction  between  this  and  an  agreoxient 
to  sell  land  is  pointed  out  An  examlnatioii 
at  the  Instrument  In  Questlcm,  in  the  light 
of  this  authority,  will  disdose  that  it  wholly 
laciks  the  distinguishing  diaracteristics  of 
an  option.  If  it  could  In  any  respect  be  said 
to  be  on  option  to  the  itoindff  to  purchase 
the  land  In  questl<Hi,  the  cash  payment  of 
$00  was  the  oonsideratton  therefor,  and  the 
plaintiff  exercised  that  option  and  con- 
verted it  into  a  ctmtract  of  purchase  and 
sale  when  die  made  the  first  of  the  mraithly 
payments  under  it  But  the  fact  Is  ttiat 
by  its  positive  lai^age— t  e.,  "part  pay- 
ment of  the  parcfaase  price";  "full  pur- 
chase price  of  said  property" ;  "balance  of 
pnrdiase  price  to  be  paid" ;  "purchaser  nndor 
this  ccmtract";  *^ymeDts  on  the  purchase 
price"— It  iB  a  contract  of  sale.  Tbe  only 
option  it  contains  is  an  optiCHi  to  tbe  vendor, 
in  case  of  faUure  to  make  tbe  payments 
called  for,  to  declare  It  forfdted  and  retala 
tbe  jaymoits  mad&  This  option  to  the  ven- 
dor to  so  elect  he  was  in  no  my  bound  to 
exercise.  Failing  to  so  elec^  it  stood  as  a 
contract  of  sal^  and  vwdor  .was  entitled  to 
bring  suit  for  the  unpaid  purc&ase  p^!!^  vnai 
had  the  Instruownt  Its^  provided  that  nptm 
failure  to  make  the  payments  the  contract 
should  be  held  "void."  WUeoxsoo  v.  Stitt, 
65  CbL  696,  4  Pac  629,  62  Am.  Bep.  810; 
Smith  T.  Mohn,  87  CaL  4S9,  26  Pac  696; 
Westmelt  ▼.  Hulskamp,  101  Iowa,  196,  70 
N.  W.  126. 

The  instrument  Is  a  omtrac^  for  the  sale  of 
land.  The  motion  for  Judgment  on  tiis  plead- 
ings was  properly  sustained,  and  the  jadg- 
meat  Is  afltemed. 

OABBIGUES,  a  J.,  and  AIXSIK,  con- 
cur. 
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In  re  McEArS  ESTATE.  (No.  2875.) 

OSopreme  Coart  of  Nevada.    Joly  81,  1919. 
Rehearing  Denied  Oct  21,  1919.) 

1.  Amu.  A,m  XBBQB  4s»801(4)— DBxmcncA- 

nON  or  BZOBT  TO  APPEAL  BETOBI  HBAXZITO 

OH  loun. 

Ordinarily  Qqefltftnur  not  pertaining  to  tiie 
regnlarltj  and  (^cacy  of  an  appeal,  but  affect- 
ing Its  merit,  ahonld  not  be  determined  on  mo- 
tion to  diamisB ;  bat  a  party's  right  to  be  heard 
on  the  merits  is  statatory,  depending  entirely 
on  whether  he  or  she  is  within  the  general  class 
destgnated  by  the  statute,  and  the  qnestioii 
be  determined  In  advaiiee  o£  hearing  on 
the  merits. 

2.  Descbnt  and  DisiBiBunoN  ^5333— Gband- 

fflECK  .KXOLTTDBD  FBOU  INHKBITANCX  BT 
nPHEWS  AND  mXCEB. 

Lavs  1897,  6  106,  regolating  descent,  as 
amended  by  Iaws  191S,  c  ISO,  |  269,  prorid- 
ing  as  to  nepbewa  and  nieces  In  tiie  third  degree 
of  Undiip,  ezcludes  a  grandniece  from  any  in- 
heritance, io  that  snch  grandniece  was  not  an 
"heir^  of  testa trijq,  and  section  272.  defining 
Oe  right  of  representatioD,  does  not  bear  on 
the  former  aection,  except  at  a  atatntory  rule 
9t  lntei^«tatioii. 

8.  CotrmnmoifAL  uw  ^b»70(8)— Pouot  of 

LAW  KAXm  VOB  iMIBLATaSB. 

The  policy  or  ezpedlency  of  a  law  Is  witiiin 
the  exdnsire  domain  of  legWatlre  action,  and 
ia  a  forbidden  sphere  for  the  judiciary. 

Appeal  from  Dtatrlct  Coart,  Wadjoe  Ooud- 
tj;  Geo.  A.  Buflett,  Judge. 

In  the  matter  of  the  eetate  of  Stewart  Mo- 
ll^. PeUtlQii  tm  diBtrlbntlon     Jamea  A. 
Fnuer  and  otbeni,  encntora,  was  opposed  lij 
Bortba  Laughton,  and  £nnii  an  adverse  Jndg- 
she  appeals.  Appeal  dismissed. 

H.  y.  Morehouse  and  Percy  &  Smith,  all 
of  Rrao,  for  appellant 

Fred  C.  Peterson,  of  Grass  Valley,  Oal., 
and  C  F.  McGlaaban,  itf.Tmckee,  Cal,  for 
respondent 


DUCKHR,  J.  The  appellant.  Bertba 
lAi^ton,  Is  a  grandniece  of  the  deceased, 
Stewart  McKay,  and  dalms  that  he  died  In- 
testate as  to  certain  lands  located  In  Washoe 
omnty,  Nev. 

Stewart  McKay  died  In  the  state  of  Cali- 
fornia on  the  3d  day  of  February,  1917,  and 
left  no  wife,  or  issue,  or  father,  or  mother, 
or  brother,  or  Bister  surrlTing  him.  His 
nearest  o£  kin  are  James  A.  Fraser,  Addle 
Fraser  Onnnarson,  TlUie  Fraser,  and  Jessie 
Fraser,  anrrtTlng  children  of  a  deceased  sis- 
ter. Appellant's  mother,  Hughena  Sapp,  was 
a  Bister  of  said  children,  and  died  prior  to 
the  death  of  Stewart  McKay. 

The  deceased,  Stewart  McKay,  was  pos- 
seased  oC  certain  jfKspextj  ia  OaJifomla  and 
lands  aitnated  In  Nevada  at  Qie  time  of  bis 


IN  BE  MoKAT'S  ESTAIS  jtOS 
(114  P.) 

death.  He  left,  a  WIU  In  which  said  James 
A.  Eraser,  Addle  Fraser  Gnnnarson,  and 
TllUe  Fraser  were  named  executor  and  exec- 
utrlces  ot  said  estate. 

The  admlnistratUm  of  aaid  estate  In  the 
9ec<md  district  court  of  Washoe  county,  Ner., 
Is  ancillary  to  Qie  probate  of  said  will  in  the 
state  of  California.  The  said  executor  and 
execntrices  flIeS  a  petititm  tta  distribution 
In  the  Second  Jodldal  district  court,  to  whidi 
an)ellant  filed  her  objections,  and  a  petltimi 
praying  that  It  be  adjudged  and  decreed  by 
the  court  that  the  said'  Stewart  McKay  died 
intestate  aa  to  said  real  property,  and  that 
she  be  decreed  to  be  an  heir  of  said  decedent 
by  rqiresentation  through  her  deceased  moth- 
er, Hughena  Sapp,  and  entitled  to  an  un- 
divided ime-flfth  Interest  In  said  real  estate. 
A  donuner  to  her-  petlttra  was  filed  by  1Si» 
executor  and  execublces,  which''  was  sus- 
tained by  the  court,  and  her  petition  denied. 
It  ma  farther  ordered  and  adjudged  that  tiie 
said  Stewart  McKay,  deceased,  died  testate 
as  to  the  real  pnq^erty  luTtdved  herein,  situ* 
ate  in  ttna  ccmntT  of  Waslioe,  stete  of  Ne- 
vada. Hence  this  appeal. 

TbiB  ratpmdent  helzB,  the  nephew  and 
nieces  of  Stewart  McKay,  deceased,  moved  to 
dismiss  fbB  appeal,  <m  t3ie  ground  that  ap- 
pellant Is  not  an  at  law  and  la  tlierefwe 
not  a  person  enttOed  to  appeal,  under  sec- 
tion 5827  of  the  Bevlsed  Laws  of  Nevada. 
This  section  provides  that  "any  party  ag- 
grieved may  appeal  in  Ihe  cases  prescribed 
in  this  title."  If  appellant  Is  not  an  belr  at 
law  of  the  deceased,  Stewart  McKay,  die  fs 
not  a  party  aggrieved  by  the  ruling  oi  the 
court  below,  and  not  auQiorlsed  to  appeaL 

[1}  Ordinarily  questlfms  whldi  do  not  per* 
tain  to  the  regularity  and  efficacy  of  an  ap- 
peal, but  afftect  its  merit,  oui^t  not  to  be  de* 
tennlned  on  a  motion  to  dismiss  the  apptol. 
But  a  XMrtgr's  right  to  be  heard  upon  the 
merits  of  an  appeal  Is  a  statutory  right, 
which  d^wnds  entirely  upon  whether  such 
party  Is  within  the  general  class  designated 
by  the  statute.  It  Is  obviously  a  preliminary 
guestlw,  which  tihonld  be  determined  In  ad- 
vance of  a  hearing  tm  the  merlte  and  at  the 
earliest  opportunity. 

In  Amory  v.  Amory,  26  Wis.  157,  under  a 
statute  providing  that  "any  person  aggrieved 
by  any  order,  sentence.  Judgment  or  denial  of 
a  judge  of  the  county  court,  may  appeal 
therefrMu  to  the  drcnlt  court  for  the  same 
county,'*  the  court  said: 


"The  qaestlm  whether  the  party  appealing 
In  any  ease  is  a  person  thus  designated  by  &e 
statute,  and  to  whom  the  right  of  appeal  is 
given,  is  essentially  a  preliminary  one.  The 
objection  being  raised  that  the  appellant  is  not 
such  person,  but  a  stranger  to  the  oxdtr  or 
sentence  appealed  from,  it  is  clearly  in  the  na- 
ture of  matter  in  abatemrat,  which,  like  any 
other,  should  be  bronght  forward  befbre  further 
steps  are  taken,  though  not  waived,  pa>haps,  if 
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not  lo  bronglit  forward.  If  nstained,  it  goes 
to  ihow  tiiat  liie  party  appealing,  or  attempting 
to  do  so,  cannot  prosecute  that  appeal,  nor  any 
other,  and  that  tiie  merits  of  the  order  or  sen- 
tence appealed  from  sliould  never  be  tried  at 
bis  instance  or  suggestioQ.  It  follows,  there- 
fore, that  his  appeal  should  be  diamiaaed, '«nd 
that,  too,  at  the  earliest  possible  moment  when 
the  fbct  can  be  Judicially  ascertained.  l%e 
reason  and  propriety  of  this  rule  or  mode  of  pro* 
ceeding  are  too  obrions  to  reanire  comment  or 
explanation." 

The  appellant  In  the  case,  supra,  claimed  to 
be  the  widow  of  the  testator,  James  Amory, 
and  had  attempted  to  contest  the  probate  of 

the  wlU. 

So  In  Hadfleld  v.  Gushing.  86  B.  I.  306, 
86  Atl.  897,  it  was  held.  <Mi  a  motion  to  dis- 
miss an  appeal,  that  an  expectant  heir  of  a 
grandfather  then  living  was  not  aggrieved 
by  a  decree  of  the  probate  court  appointing 
a  gnardlan  for  such  grandparent,  so  as  to. 
entitle  her  to  appeal  therefrom.  The  motion 
to  dismiss  the  a[^>eal  in  the  preceding  case 
was  made  under  a  statute  of  the  state  <st 
Btaode  Island  which  iKortdee: 

"Any  person  aggrieved  by  an  order  or  decree 
of  a  court  of  probate  may.  onleas  provision  be 
made  to  the  contrary,  appeal  therefrom  to  the 
superior  court  for  the  county  in  which  such 
probate  court  is  established,"  etc. 

Ai^llant  herein  expresses  a  willingness 
that  the  question  of  her  heirship  be  deter- 
mined on  the  motion.  If  it  can  be  done,  but 
questions  the  right  of  this  court  to  decide 
It  In  this  manner,  for  the  reason  that  her 
heirship  was  the  very  point  pafised  upon  by 
the  court  below,  and  thus  becomes  a  material 
question  for  this  court  to  decide  upw  ap- 
peal. Her  counsel  cite  In  re  Mendenhall's 
Wm,  43  Or.  tS42,  72  Pac.  318,  73  Pac.  1033, 
Barnhart  v.  Fulkerth,  92  Cal.  155.  28  Pac. 
221.  Oregon  Timber  &  Cruising  Co.  v.  Seton 
et  al.,  59  Or.  64,  111  Pac.  376,  115  Pac.  1121, 
and  Hayne,  New  Trial  &  App.  (Rev.  EJd.) 
§  272  and  2  Plead,  and  Prac.  346,  In  support 
of  her  contention.  These  authorities  sustain 
the  general  rule  that  on  a  motion  to  dismiss 
an  appeal  the  court  will  not  consider  the 
merits  of  the  controversy.  In  none  of  these, 
and  in  no  other  cases,  so  far  as  we  have  been 
able  to  ascertain,  was  the  question  decided, 
under  a  statute  similar  to  ours,  that  where 
the  point  on  appeal  involved  the  right- of 
appeal  it  could  not  be  determined  on  a  motion 
to  dismiss. 

[2]  On  the  motion  before  us  we  are  con- 
fi'onted  with  the  query :  Was  the  appeal 
properly  taken?  If  in  solving  this  question 
it  appears  that  the  appellant  is  not  a  party 
aggrieved,  the  appeal  must  be  dismissed. 

Assuming,  for  the  purpose  of  this  deci- 
sion, that  Stewiirt  McKay  died  intestate  as 
to  the  real  estate  in  question,  the  estate  Is 
cast  Into  the  fourth  subdivision  of  section 
259  of  the  act  to  regulate  the  settlement  of 
estates  of  deceased  persrais  (St.  1897,  c.  106)i 


as  amended  In  1915  (St  1910,  c.  m,  for  the 
intestate  left  no  issue,  nor  wlf^  nor  fathn, 
nor  mother,  and  no  brother  or  sister  livlog 
at  his  deatii.  But,  as  'Oor  dedslcm  must 
rest  upon  a  constmctliHi  of  tbe  entire  section, 
we  ^1  set  It  finth.  The  section  reads: 

"Sec.  269.  When  any  person  having  title  to 
any  estate,  not  othwwlse  limited  by  marriage 
contract,  shall  die  inteatate  as  to  sudi  estate, 
it  shall  descend  and  be 'distributed,  subject  to 
the  payment  of  his  or  her  iabtM,  in  tihc  following 
manner: 

"First— If  titere  ha  a  snnivlng  husbaud  or 
wife,  and  only  one  child,  or  the  lawful  Issue  of 
one  child,  one-half  to  the  sarviving  hosband  or 
wife,  and  one-half  to  such  child  or  issue  of  sach 
child.  If  there  be  a  surviving  husband  or  wife 
and  more  than  one  child  living,  or  one  child 
living  and  the  lawful  issue  of  one  or  more  de- 
ceased children,  one-third  to  tbe  surviving  hus- 
band or  wife,  and  the  remainder  In  equal  shares 
to  his  or  her  children,  and  to  the  lawfnl  issue 
of  any  deceased  child  by  right  of  representatioa. 
If  there  be  no  child  of  the  intestate  living  at 
bis  or  her  death,  the  remainder  shall  go  to  all 
of  hfs  or  her  lineal  descendants,  and  If  all  of 
the  said  descendants  are  in  the  same  degree  of 
kindred  to  the  intestate,  they  shall  diare  eqnid- 
ly,  otherwise  they  shall  take  according  to  the 
right  of  representation, 

"Second—If  he  or  she  shall  leave  no  issue, 
the  estate  shall  go,  one-half  to  the  surviving 
husband  or  wife,  on«-f6nrth  to  the  intestate's 
father  and  one-fourth  to  tbe  intestate's  mother, 
if  both  are  living;  if  not,  one-half  to  'either  the 
father  or  mother  then  living.  If  he  or  she  shall 
have  no  issue,  nor  father,  nor  mother,  the  whole 
community  property  of  the  Intestate  shall  go  to 
the  surviving  husband  or  wife,  and  one-half  of 
the  separate  property  of  the  intestate  shall  go 
[to]  the  surviving  husband  or  wife,  and  the 
other  half  thereof  shall  go  In  equal  shares  to  the 
brothers  and  alstera  of  the  intestate,  and  to  the 
children  of  any  deceased  brother  or  sister  by 
right  of  representation.  If  he  or  she  shaU  leave 
no  issue,  or  husband,  or-  wife,  the  estate  shall 
go,  one-half  to  tbe  intestate's  father  and  one- 
half  to  the  intestate's  mother,  if  both  are  liv- 
ing, if  not.  the  whole  estate  shall  go  to  either 
the  father  or  mother  then  living.  If  he  or  she 
shall  leave  no  issue,  father,  mother,  brother,  or 
sister,  or  children  of  any  issue,  brother  or  sis- 
ter, all  of  the  property  *  *  •  shall  go  to  the 
surviving  husband  or  wife. 

"Third— If  there  be  no  issue,  nor  husband,  or 
wife,  nor  father,  nor  mother,  then  in  equal 
shares  to  tbe  brothers  and  sisters  of  tiie  Intes- 
tate, and  to  the  children  of  any  deceased  brother 
or  siator  by  right  of  representation. 

"Fourth — If  the  intestate  shall  leave  no  issue, 
nor  husband,  nor  wife,  nor  father,  nor  mother, 
and  no  brother  or  sEstcr  living  at  his  or  her 
death,  the  estate  shall  go  to  the  next  of  kin  in 
equal  degree,  excepting  that  when  there  are 
two  or  more  collateral  kindred  in  equal  degree, 
but  claiming  through  different  ancrators,  those 
who  claim  through  the  nearest  ancestors  shall 
be  preferred  to  those  who  claim  through  ances- 
tors more  remote ;  provided,  however,  if  any 
person  shall  die  leaving  several  children,  or 
leaving  one  child  and  issue  of  one  or  more  chil- 
dren, and  any  such  surviving  child  shall  die 
nnder  age  and  not  having  been  married,  all  ot 
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the  estate  that  came  to  rach  deceaied  parent 
shall  deaecDd  in  equal  shares  to  the  other  cbil- 
drra  of  tiie  same  parent,  and  to  the  issue  of  any 
rach  other  children  who  may  have  died,  by  ii«rbt 
of  representation. 

"Fiftb-^If  at  the  death  of  such  child,  who 
shall  clie  'under  age  and  not  hsTtog  been  mar- 
ried,  all  the  other  children  of  this  said  parent 
bein^  also  dead,  and  any  of  them  shall  have 
left  issue, '  the  estate  that  came  to  such  child 
by  inheritance  from  tua  or  her  said  parent  sball 
descend  to  all  Ihe  issue  of  tiie  other  chUdnn 
of  the  same  parent,  and  if  all  the  laid  issue 
are  in  the  same  degree  of  kindred  to  said  child 
they  shall  share  the  said  estate  equally;  other- 
wise they  shall  take  according  to  the  right  of 
representation. 

"Sixth — If  there  be  no  surviving  husband,  or 
wife,  or  kindred,  except  a  child  or  children,  the 
estate  aliall,  it  there  be  only  one  cbild,  all  go 
to  that  diild;  and  if  there  be  more  than  one 
child,  the  estate  shall  descend  and  be  distributed 
to  all  the  intestate's  children,  share  and  share 
alike. 

"Seventh— If  there  be  no  eurdving  husband, 
or  wife,  or  kindred,  except  a  child  or  children 
and  the  lawful  issue  of  a  child  or  children,  the 
estate  shall  descend  and  be  distributed  to  such 
child  or  children  and  lawful  issue  of  such  child 
or  children  by  right  of  representation,  as  fol-. 
lows:  To  sndi  child  or  children  each  a  child's 
part,  and  to  the  lawful  issue  of  ^ach  deceased 
child,  by  right  of  representation,  tiie  same  part 
and  proportion  that  its  parent  would  have  re- 
ceived in  case  such  parent  had  been  living  at 
the  time  of  the  intestate's  death;  that  is,  the 
lawful  iaaue  of  any  deceased  child  shall  receive 
the  part  and  proportion  that  its  parent  would 
have  received  had  such  parent  been  living  at  the 
timp  of  the  intestate's  death. 

"E^htb— If  thera  be  no  aarvlving  husband, 
or  wife,  or  kindred,  except  the  lawful  issue  of 
a  diild  or  children,  all  of  the  estate  shall  de- 
scend and  be  distributed  to  the  lawful  issue  of 
sndi  diild  or  children  by  right  of  representa- 
tion, and  this  rule  shall  apply  to  the  lawful 
issue  of  all  such  children  and  to  their  lawful 
issue  ad  infinitum. 

"Nintlt— If  the  intestate  shall  leave  no  hus- 
band, nor  wife,  nor  kindred,  the  estate  shall 
esdieat  to  the  state  fbr  the  support  of  the  com- 
num  Kfaools." 

Computing  their  degrees  of  kinship  to  the 
Intestate  according  1o  the  rules  of  the  dvil 
law,  the  nephew  and  nieces,  James  A.  Fraaer, 
Addie  Fraser  Gunnarson,  TllUe  Fraser,  and 
Jessie  Fraser  are  in  the  third  degree,  and 
the  grandniece.  Bertha  Laughton,  in  the 
fourth  degree.  It  Is  thus  seen  that  the  neph- 
ew and  nieces  are  In  the  class  designated  by 
the  first  part  of  the  fourth  subdivision  of 
the  section,  as  "next  of  kin  In  equal  degree," 
and  must  inherit  to  the  exclusion  of  the 
grandniece,  unless  the  proviso  In  this  sub* 
division  providing  for  representation  shows 
a  contrary  legislative  intent  In  this  kind  of 
a  case.  It  Is  purely  a  question  of  statutory 
coDstmctlon. 

The  first  inquiry  Is  as  to  the  scope  of  the 
proviso.  Does  it  limit  the  fourth  subdivision 
of  the  secti<Hi  alone,  or  has  it  a  wider  appU- 
catloa? 


"The  natural  and  appropriate  office  of  the 
proviso  being  to  restrain  or  qualify  some  pre- 
ceding matter,  it  should  be  confined  to  what 
precedes  it  unless  it  dearly  appears  to  have 
'been  Intended  for  Bomi  other  matter.  It  is  to 
be  construed  In'  connection  with  the  section  of 
which  it  forms  a  part,  and  Is  substantially  an 
exception.  If  it  be  a  proviso  to  a  particular 
section,  it  does  not  apply  to  others  unless  plain- 
ly intended.  It  should  be  construed  with  refer- 
ence to  the  iouncdiately  preceding  parts  of  the 
clause  to  which  it  is  attached.**  Sutherland  on 
Statutory  Construction,  200. 

The  preceding  gootation  states  the  general 
mle  and  its  exertion.  W«  think  the  proviso 
in  this  case  falls  within  the  exception  to  the 
general  role  Mated.  It  will  be  observed  that 
the  proviso  Is  cod  fined  to  an  estate  of  in- 
heritance descending  fnnn  a  decraaed  parait 
to  a  child  who  subaequently  dies  under  age 
and  not  having  been  married. 

It  deals  exclusively  with  this  single  source 
of  title,  while  the  other  subdivisions  provide 
tor  the  descent  of  the  protmrty  of  the  intes- 
tate, however  the  titie  may  have  been  ac- 
quired. The  words  In  the  proviso,  "all  the 
estate  that  came  to  such  deceased  parent" 
plainly  mean  an  inheritance  which,  under  the 
conditions  named,  descends  to  the  deceased 
minor's  brothers  and  sisters,  or  their  iam» 
as  the  case  may  be. 

It  la  thus  seen  that  the  proviso  announces 
an  exception  to  the  general  scheme  of  de- 
scent embraced  in  the  section;  and  bo  con- 
struing it  In  this  light  it  cleArly  appears 
tiiat  it  was  not  Intended  to  qualify  or  limit 
the  preceding  parts  of  the  clause  or  section 
only,  but  to  operate,  under  the  given  clr- 
cumatances,  lnd^>endently,  and  to  each  snb* 
division  of  the  section. 

"The  proviso  may  qualify  the  whole  or  any 
part  of  l^e  act,  or  it  may  stand  as  an  inde- 
pendent proposition  or  rule,  if  such  Is  clearly 
seen  to  be  the  meaning  of  the  Legislature  as 
disclosed  by  an  examiuatifm  of  tiie  entire  en- 
actment." Black  on  Interpretation  of  Ijaws, 
273. 

In  United  States  t.  BabMt,  1  Black. 
55,  17  Ifc  "Ed.  M,  tba  question  was  as  to  the. 
fees  a  register  of  a  land  office  was  entitled 
to  receive^  and  turned  oa  the  scope  of  tbe 
proviso.  The  court  said: 

"We  are  of  opinion  tiiat  the  proviso  referred 
to  is  not  limited  In  its  effect  to  the  section 
where  it  is  loond,  but  tiiat  it  was  affirmed  by 
Congress  as  an  independent  proposition,  and 
applies  alike  to  all  officers  of  this  class." 

These  latter  authorities  illustrate  the  ex- 
ception to  the  general  rule  governing  the 
Construction  and  effect  of  a  proviso.  We  are 
of  the  opinion  that  the  term  "next  of  kin  in 
equal  degree,"  in  the  fourth  BUbdlvlsion,  ex- 
cludes from  the  Inheritance  all  kludred  not 
in  that  degree  of  kinship  to  the  Intestate. 
This  is  the  established  law  in  all  Jurlsdlc- 
tlons  where  the  statute  of  descent  is  the  same 
or  substantially  the  same  as  the  statute  nu- 
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der  consideration.  Donglaa  et  al.  t.  Cameron 
et  aL,  47  Neb.  868,  60  N.  W.  430;  Conaut  t. 
Kent,  130  Masa  178;  Tan  Cleve  t.  Van 
Fossen.  73  Mich.  842,  41  N.  W.  268;  Estate 
of  NlgKO,  172  Cal.  474.  166  Pac  1019; 
Scihenclc  t.  TaU.  24  N.  J.  Eq.  638. 

The  reasons  for  the  role  are  stated  In 
X>ongla8  T.  Cameron,  snpra.  The  subdlVialon 
of  the  statute  construed  Is  Idoitlcal  with 
the  fourth  snbdlvlslon  of  our  statnte,  and 
the  matter  corre^ndlng  to  the  proviso  Is 
more  distinctly  set  forth  In  a  separate  sub- 
division of  the  Nebraska  statute.  One  of  the 
questions  decided  was  that  the  granddilldren 
of  a  deceased  sister  did  not  inherit,  when 
there  were  living  nieces  and  nq^hews  of  the 
intestate.  The  anesticai  la  the  same  here. 
The  court  said: 

"It  seons  to  be  the  poUcy  of  ill  Uie  Btatntes 
at  some  point  more  .or  len  remote  to  cut  off 
representation  entirely  among  eollaterala,  and 
whore,  because  of  nneqnal  decrees  of  kinship, 
reinreeentatioQ  would  oUierwise  be  necessary,  to 
d^eat  it  by  making  a  per  capita  distribution 
among  those  nearest  In  degree  and  exdnding  the 
more  remote.  Our  law  seems  to  reach  that 
period  where,  at  any  point  among-  collaterals 
beytmd  the  diildren  of  brothers  and  siattts.  die 
snrriviug  kindred  &U  into  nnequal  degrees.  Tbia 
Is  the  eonstmcdon  given  elsewhere  to  statutes 
resembling  oars  [citing  cases].  Cases  holding  a 
dUFerent  rale,  bo  far  as  we  have  found  any,  have 
been  under  statatee  which  by  their  dear  Ian* 
guage  required  a  different  construction." 

In  Schaidc  t.  Yall,  supra,  the  New  Jers^ 
statute  provided: 

"When  any  person  shall  die  seized  of  any 
lands,"  etc.,  "and  without  lawful  Issue,  and 
without  leaving  a  brother  or  slater  of  the  whole 
or  half  blood,  or  the  Issue  of  any  such  brother 
or  sister,  and  without  leaving  a  father  or  mother 
capable  of  inheriting  by  this  act  the  said  lands," 
etc.,  "and  diall  leave  several  persons,  all  of 
equal  degree  of  consanguinity  to  the  person  ao 
seized,  the  said  lands  shall  then  descend  and 
go  to  the  said  several  persons  of  equal  degree 
of  consanguinity  to  the  person  so  seised,  as 
tenants  in  common,  in  equal  jMrts,  however  re- 
mote from  the  person  so  seized  the  common 
-degree  of  consanguinity  may  l>e." 

In  construing  the  language  the  court  said : 

"The  legislative  endeavor  in  this  passage  Is 
plain.  It  is  to  derignate  the  class  of  persons 
who  are  to  take  the  land  on  the  contingency 
specified.  The  terms  used,  considered  tntrlnsi- 
olly,  are  explicit  and  perfectly  intelligible. 
Accepting  them  in  their  ordinary  and  natural 
meaning,  the  expression,  'several  itersons,  all  of 
equal  degree  of  consanguinity*  to  a  deceased 
Iierson,  sdmits  of  but  a  single  interpretation; 
the  words,  ez  vl  terminorum,  ezdade  all  those 
who  do  not  stand  in  the  same  degree  of  blood, 
and  in  their  usual  import  the;  utterly  refuse 
to  comprehend,  in  the  same  category,  both  first 
and  second  conains.'* 

And  again  Is  reference  made  to  this  policy 
of  excln8l<Hi  of  collaterals  not  In  equal  de- 
gree: 


REPOBTEB  ^  (Ner. 

"Bach  ezdasion  of  the  rule  In  this  connection 
tends,  I  think,  very  decidedly  in  the  direction 
of  a  sound  policy.  It  harmonizes  with  the  mle 
of  law  whidi  drcmnscribes,  within  reasonable 
bounds,  the  ri^t  of  representation  in  the  dis- 
tribution of  personalty.  It  prevents  tttlea  to 
realty  from  becoming  uncertain  and  intricat*. 
by  reason  of  tiw  vast  moltipllcatloB'Of  ovuers." 

The  Mldilgan  statute  construed  In  Van 
Gleve  et  aL  v.  Tan  Fossen  et  aL,  supra.  Is 
similar  to  the  statute  ander  consideration 
here.  The  fifth  subdlvl^on  of  the  Mlchigui 
statute  and  the  fourth  subdivision  of  the 
Nevada  statnte  are  alike,  and  the  sixth  sub- 
division of  the  statute  of  the  former  state  is 
substantially  the  same  as  the  proviso  of  the 
Nevada  statute,  and  Is  connected  to  said  fifth 
subdivision  by  the  words  "Provided,  how- 
ever." In  Van  Oleve  v.  Van  Fossen  the 
question  decided  was  that  grandnleoea  did 
not  Inherit  with  the  nieces  of  the  Intestate. 

"It  Is  plain,  therefore,"  said  tbe  court,  "that 
these  [grandnieces]  ^o  not  stand  In  an  equal 
degree  as  next  of  kin  to  the  deceased.  Th«  term 
'next  of  kin'  In  the  statute  signifies  those  who 
stand  in  the  nearest  rdationship  to  the  intes- 
tate, according  to  the  rules  of  the  dvi]  law  for 
computing  degrees  of  lEinship.  In  this  subdivi- 
sion of  the  statnte  there  are  no  wwds  suggest 
ing  that  any  one  Is  to  take  1^  the  right  of! 
representatlOT).  But  die  Idea  Is  exdnded  iKy  tbit 
words  that  the  estate  shall  descend  to  Us  *next 
of  kin  in  equal  degree.'  We  mast  so  construe 
this  statute  as  to  give  eadi  word  and  sentence 
force  and  effect,  and  the  words  'in  equal  degree" 
ezdude  all  others  than  those  who  stand  In  the 
same  degree  of  Unship  to  the  intestate.** 


In  Oraant  t.  Kent  and  SMate  of  Nlgro^ 
Bupra,  grandnleces  and  grandn^ews  were 
held  to  be  exdnded  from  a  share  of  tbe  ifi- 
heritance  reascm  (tf  the  term  In'  tbe  re- 
spective atatntea,  "next  of  Un  in  eonal  de- 
gree." 

There  is,  in  fact,  little  room  for  construc- 
tion. The  plain  language  of  the  fourth  sub- 
division designates  a  particular  class  of  coL- 
lateral  kindred  tiiat  shall  liiherit  nnder  cer- 
tain  conditions,  and  die  body  of  the  section 
reveals  nothing  to  indicate  that  tbe  mle  In 
this  subdivlslcm  was  not  Intended  as  a  mle 
of  exclusion.  Appellant  Is  not  In  an  egnal 
degree  ct  Unship  wUh  the  nephew  and 
nieces  of  the  intestate,  and  by  die  expren 
prohibition  of  die  statnte  cannot  inherit. 

An  estate  descending  to  a  deceased  minor, 
who  had  never  been  married,  is  not  Involred 
here,  and  it  Is  therefore  apparent  diat  tbe 
proviso.  up<»i  which  hor  counsel  so  mncb  r^Iy, 
cannot  help  i^ipidlant  She  Is  not  within 
the  special  case  necessazy  to  Invt^  Its  ap- 
plication. 

Counsel  for  appellfuit  Inslsl  that  sacces- 
Oxm  by  right  of  repreaoitatlon  Is  carried 
into  the  fourth  snbdivMon  by  reason  of  aec< 
Uon  272,  whldi  Is  a  section  of  the  same  stat- 
nte. Section  272  reads: 
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"Uberltuim  n  loeeaMiQn  *bj  right  et  np* 
Mcntatioit'  tak«i  place  when  the  descendants 
lA  anr  decMMd  heir  take  the  same  ehare  or 
right  in  the  estate  ot  another  person  that  their 
pirenti  wonid  have  taken  If  living.  •  •  «  " 

This  section  la  what  It  purports  to  be,  a 
deflnltion  of  the  term  "by  r^t  of  representa- 
tion," and  is  not  intended  as  a  role  of  dls- 
tribatioD.  It  has  no  bearing  on  section  2^9, 
except  aa  a  statntory  role  of  iDterpretatlon 
of  the  term  wherever  employed  therein.  This 
construction  Is  apparent  from  the  face  of 
BecUon  272,  and  the  care  observed  by  the 
Legislatnre  to  provide  for  representation  in 
Uie  first,  second,  third,  fifth,  seventh,  and 
eighth  Babdirlsions  of  section  2S9,  and  In  the 
qtedal  Instance  In  the  fourth  subdivision, 
tends  stnmgly  to  negative  the  idea  of  an  In- 
tention to  provide  for  Itf  throngbont  the  sec- 
tion by  a  separate  and  general  provision. 

[3]  Much  has  beak  said  by  counsel  for 
appellant  of  the  Injustice  of  a  rale  that  will 
derive  Bi^»ellant  <it  her  inheritance.  Bvoi 
BO,  we  cannot  amend  the  statute  The  policy, 
wtedom,  or  expediency  ot  a  law  la  within 
the  exdnslve  theatw  of  legislative  action. 
It  la  a  forbidden  lodrere  for  the  Judiciary, 
which  courts  cannot  invade,  even  under  pre»- 
ntre  of  constant  importunl^. 

As  aKMllant  la  not  an  heir  at  law  of  the 
Intestate,  and  therefore  not  a  party  as^eved 
by  the  ruling  of  the  lower  court,  tbe  aiveal 

li  lllllllllillOll. 

CQLBUAN,  a  J.»  and  SANDJORB,  X»  con- 
nr. 


GILL  V.  OOZJ>FIDLD  COMBOL.  lONBS  00. 

(Supreme  Conrt  of  Nevada.  Oct.  17,  1919.) 
Appial  and  ebbos  »ap4Bl— JuaMDionoN  AO- 

QCIBEn  BT  AFFBAZ.  ON  JUDOHEZnF  BOLL. 

mioogh  an  appeal  was  taken  on  the  Jadg- 
■■WBt  roll  alone,  and  the  appellate  court  did 
Bat  tcqnlre  jariadicti<m  to  review  errors  other 
than  those  ai^Marbig  on  the  face  of  the  Jadg- 
Bent  n>n,  the  app^ate  court  acquired  jorls* 
wtioD  of  the  appeal. 

On  petition  for  rehearing.   Former  Jndg^ 
■nent  affirmed. 
^  former  opinion,  see  176  Ftt&  78^ 

fohn  F.  Kuna,  of  Goldfleld,  for  appelant 
Gtbbonib  French  ft  Bealer,  ot  Bono, 
tor  respondent 

SANDBRS.  J.  We  granted  a  rehearing  In 
Alls  cause  (178  Pac  784)  for  the  purpose  of 
dvlng  jfartlier  conrideratloA  to  the  point 
K^ind  In  opposition  to  the  condoslon  reach- 
ed. 

Appellant  inslatB  that  as  Hie  appeal  was 
teken  upon  the  judgment  roll  al«ie,  and  the 


errors  sought  to  be  reviewed  b^g  made  a 
part  of  the  record  on  appeal  from  the  Judg- 
ment, as  required  by  section  11  of  the  Acts 
of  1015,  p.  164,  it  became  and  was  the  duty 
of  the  court  to  review  all  errors  that  appear 
on  the  face  of  the  judgment  roU.  Upon  fur- 
ther consideration,  we  are  entirely  satisfied 
that  the  opinion  furnishes  a  full  and  com- 
plete answer  to  this  pnqiKHdtlon.  By  adher- 
ing to  the  express  mandate  of  the  statute 
(section  5S28,  Bev.  Laws),  we  complied  with 
the  law.  Certainly  no  more  substantial  rea- 
son could  be  given  for  our  action.  Williams 
V.  Rice,  13  Nev.  236.  The  appeal  was  taken 
upon  the  Judgment  roll  alone.  The  court;- 
therefore,  certainly  acquired  jurisdiction  of 
the  appeaL  It  probably  would  have  been 
more  regular  to  have  affirmed  the  judgmait 
than  to  have  dismissed  the  appeal;  but,  in 
the  view  we  take  of  the  judgm^t  roll,  the 
order  of  dismissal  amoniits  to  an  -afflmianoe 
of  the  Judgment 

The  only  errors  appearing  on  the  face  of 
the  Judgment  roU,  other  than  those  enumer- 
ated In  section  6^8,  Bev.  Laws,  are  directed 
to  the  court's  sustaining  the  challenge  of  the 
defendant  to  certain  prospective  Jurors, 
Hotchki^  and  Perow,  upon  the  ground  of 
implied  bias.  After  reading  the  exhaustive 
Tolr  dire  examination  of  these  gentlemen, 
we  are  in  no  position  to  say  that  the  court 
erred  in  permitting  them  to  remain  In  the  Ju- 
ry box. 

The  Judgment  must  be  affirmed.  It  is  so 
ordered. 


OOLEUAN, 
concur. 


O.  X,  and  DUOKBB,  J., 


WINTLBR  ABSTRAOT  &  LOAN  00.  T. 
QBABSetaL  (No.  15220%.) 

(Supreme  Cionrt  of  Washington.  Oct  15, 1919.) 

1.  CHATnL  voBTGAons  ^»129  —  IiroLunnro 

OHATTELa  OBXAIXa  UIN  OITLT. 

In  the  state  of  Washington,  a  mortgage 
which  includes  chattels  soch  aa  abstract  books 
does  not  serve  to  conw  titl^  but  creates  a  Uen 
only. 

2.  Chattel  kobtqaoks  «3»168  —  BCobtqagob 

or  ABSTBAOr  BOOK  IN  POSSESSION  OANKOT 
KAKB  FHOTOaBAraiO  BEPBODUOnOlT. 

In  view  of  Bern.  Code  1915,  |S  1111  and 
3669,  giving  a  mortgagee  an  Immediate  right  to 
maintain  an  Immedi&te  action  for  foreclosure 
where  he  has  reasonable  caase  to  believe  that 
the  mortgaged  property  will  be  destroyed,  and 
making  it  a  ndsdemeanor  to  remove  or  destroy 
mortgaged  property,  a  mortgagor  of  abstract 
books  who  remains  in  irassession  has  no  right  to 
take  photographs  of  tiie  books  and  dispose  of 
them,  for  such  act  woold  make  the  information 
In  the  books  and  records  less  valuable,  and  thus 
destroy  the  security. 


^Ite  othv  «asM  sea  aams  t^o  and  KBT-MUHBER  is  all  Kfr-Nnmlwred  Disesto  and  Indezaa 


Digitized  by 


Google 


310 


184  PAOinO 


BEPOBTEB 


(WadL 


Z.  ChATTXZ,  IfOBTOAGBS  ^286— On  VOXCUi- 
eUBB  or  AB8TBACT  BOOEB,  FURCHASRB 

CAnitOT  BECOVBB  FHOTOOBAPUIO  BBFBODUC- 
TXON. 

Where  a  mortgagee  of  abstract  books  on  fore- 
dosnre  pardbased  the  same,  and  the  decree  of 
foredosnre,  which  gave  particular  description 
of  tb9  property  ordered  sold,  specified  only  the 
iMMka  themselves,  held,  that  the  mortgagee's 
grantee  could  not  recover  photographic  reprodnc- 
tions  of  the  mortgaged  abstract  books  and  rec- 
ords, even  thongji  the  mortgagor  mi^t  have 
been  Mijoined  from  jaafciag  soeh  photographic 
reproductions. 

Department  2. 

Appeal  from  Superior  Court,  Olarke  Coun- 
ty ;  W.  A.  Beyoolds,  Judge. 

Action  by  me  Wlntler  Abstract  ft  Loan 
Oompany  against  Chariest  B.  Sears  and  oth- 
ers. From  a  Judgment  dismissing  ttie  action 
after  nonsnltlng  plaintiff^  plalntUT  appeals. 
Afflnuedi 

Crass  ft  HardlUt  of  V^ncoaver,  tot  appel- 
lant 

Mclfaster,  Hall  ft  I^wley,  of  Vancoaver. 
for  respondents. 

BBIDOES,  J.  This  action  was  brought 
to  recover  the  photographic  reprodactlons  of. 
certain  mortgaged  abstract  books  and  records 
and  to  recover  damages.  The  trial  court  non- 
suited the  plaintiff,  and  this  appeal  is  from 
the  judgmoit  dismissing  the  action. 

The  facts  are  substantially  as  follows:  In 
the  year  1912,  the  Clarke  County  Abstract  ft 
Loan  Company  was  the  owner  and  In  posses- 
sion of  certain  real  estate  and  certain  rec- 
ords, books,  plats,  maps,  instruments,  ma- 
chines, furniture,  and  fixtures,  constituting 
a  complete  plant  used  In  the  conduct  of  its 
business  as  a  maker  and  seller  of  abstracts 
of  title  to  real  property.  On  Augnst  10, 1012, 
the  abstract  and  loan  company,  in  order  to 
secure  a  note  of  $24,000,  executed  and  deliv- 
ered to  Jessie  Ml.  Wlntler,  as  trustee,  a  mort- 
gage upon  Its  real  estate  and  upon  the  above- 
mentioned  personal  property.  One  clause  of 
the  mortgage  Is  as  follows: 

"And  the  said  mortgagor  mortgages  also  to 
the  mortgagee  as  additional  security  for  the 
said  note,  all  of  its  plant,  uaed  in  the  conduct  of 
its  business  as  engaged  In  the  compilation  and 
sale  of  abstracts  of  title  to  real  property  and 
jn  making  loans  and  other  like  business,  and 
consisting  of  alt  its  records,  books,  plats,  maps, 
instruments,  machines,  furniture  and  fixtures, 
and  all  other  of  its  equipment  as  the  same  now 
exists  and  is  located  at  No.  607  Eleventh  street, 
Vancouver,  Washington,  or  as  the  same  may 
hereafter  be  renewed,  added  to,  or  enlarged." 

After  giving  the  mortgage,  the  abstract 
and  loan  company  continued  In  possession  of 
the  raortgaged  property  Qud^  continued  the 
abstract  business.  It  failed  to  make  the  pay- 
ments required  by  the  terms  of  the  note  and 


mortgage,  and  on  October  26,  191S,  the  trus- 
tee commenced  an  action  to  foreclose  the 
mortgage.    While  tbla  action  was  pending, 
the  abstract  end  loan  company  made  photo- 
graphic copies  of  all  of  the  books  and  rec- 
ords of  the  abstract  plant  and  sold  them 
to  Charles  B.  Sears  and  O.  W.  Snowies  to 
he  used  In  the  same  county.  Afterwards  the 
mortgage  was  duly  foreclosed,  and  on  April 
22,  1910,  the  property  was  sold  by  the  sher- 
iff, and  the  mortgagee  became  the  purchaser 
at  the  sale.  Thereafter  the  mort^gee  and 
the  persons  for  whom  she  was  acting  &£ 
trustee,  together  with  one  or  two  otfaera. 
organised  the  appellant  cotporation,  and  the 
property  obtained  by  purdiase  at  the  sher- 
iff's sale  was  conveyed  to  It  After  the  photo- 
graphic rejHToductlons  were  sold  to  Sears  and 
Knowles,  they  formed  the  Sears  Abstract  Je 
Loan  Company,  whl<di  continued  to  use  the 
phot<«raphlc  copies  and  to  make  therefrom' 
abatraets  of  title  to  real  estate,  iq)  to  the 
time  of  the  beginning  of  this  action.  On 
December  26,  1919.  the  Sears  Abstract  & 
Loan  Company  executed  and  delivered  to  the 
Vancouver  National  Bank  a  chattel  mort- 
gage covering  the  photographic  copies,  to- 
gether with  other  personal  property.  This 
mortgage  was  giren  to  aecore  a  bona  fide  in- 
debtedneas  owing  to  the  bank.    It  appears 
that  all  of  tSie  respondento  had  actual  knowl- 
edge of  the  existence  of  the  mortgage  to 
Jessie  M.  Wlntler  and  the  taking  and  sale 
of  the  photographic  copies.  , 

[1}  The  chief  legal  question  involved  is: 
Hay  a  mortgagor  of  a  set  of  abstract  books 
and  records  lawfully,  and  without  violating 
any  of  the  rights  of  the  mortgagee,  make 
photographic  copies  of  such  books  and  rec- 
ords for  the  purpose  of  using  the.  same  after 
the  mortgage  Is  foreclosed,  tn  fbe  busiDess  of 
making  abstracts  of  title  to  propertji  or  sell- 
ing the  same  to  be  used  tf/r  a  like  purirase. 
In  discussing  this  question  it  must  always  be 
kept  in  mind  Out  In.  Uds  state  a  mortgage 
does  not  serve  to  convey  tbe  tifle,  but  creates 
a  Hen  only,  leaving  the  title  In  the  mort- 
gagor. Sllsby  V.  Aldrldge,  1  Wash.'  117,  23 
Pac.  836 ;  Binntan  v.  Baker,  6  Wash,  50,  32 
Pac.  1008;  Blchter  v.  Buchanan.  48  Wash. 
32,  02  Pac.  782;  Nettleton  v.  Evans,  67  Wash. 
227, 121  Pac.  54. 

[2]  Apparently,  tbe  question  Involved  here 
is  one  of  first  impression ;  for  no  cases  in 
point  are  dted  in  the  briefs,  and  the  some- 
what extended  search  which  we  have  made 
falls  to  reveal  any.  There  Is  a  line  of  cases 
dted  by  appellant  which  holds  that  an  au- 
thor, at  common  law,  has  a  property  in  his 
manuscript,  and  may  obtain  redress  against 
one  who  deprives  him  of  it,  or,  by  improper- 
ly obtaining  a  copy,  endeavors  to  realize  a 
profit  by  its  publication.  The  case  of  Prosa 
Publlslilng  Co.  V.  Monroe,  73  Fed.  196,  19  C. 
a  A.  429,  61  L.  B.  A.  353.  iB  UIustratlTe  of 
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ai8 principle;  bat  tbose  cases  cannot  help  ns 
bere,  because  there  the  owner  was  the  com- 
plaining party,  while  here  the  cme  who  com- 
plains holds  only  a  mwtgage  Hen.  Nor — end 
for  nearly  the  same  reason— can  we  get  any 
light  from  that  line  of  cases  where  a  photog- 
rapher, employed  to  take  certain  photo- 
graphs of  the  employer,  nses  his  negatives 
or  plaT^  to  take  additional  pictures,  to  be 
ROld  to  others  or  to  be  pat  to  some  other  use. 
King  T.  Sheriffs.  129  Wis.  468,  109  N.  W.  658, 
7  L.  B.  A.  (N.  S.)  382,  118  Am.  St  Rep.  967 ; 
Levyeau  t.  Clements,  175  Mass.  376,  56  N. 
EX  735,  60  Ll  R.  A  397 ;  Douglas  T.  Stokes, 
149  Ky.  506,  149  S.  W.  849,  42  L.  R.  A  (N.  S.) 
386,  Ano.  Cas.  1914B,  374 ;  Corliss  v.  Walker 
Ca  (C.  C.)  64  red.  280,  31  U  R.  A.  283. 

Tbe  respondents  contend  that  the  mortga- 
gor, being  the  owner  of  the  prop»^,  bad  a 
ti^t  to  take  these  photographs  and  dispose 
ol  them,  provided  he  did  thereby  no  nnneces- 
sary  damage  to  the  mortgaged  property;  that 
the  mortgage  did  not  cover  the  pbotograptas, 
and  therefore  could  not  be  foreclosed  as  to 
Qiem.  The  lower  court  seems  to  have  also 
taken  this  view  of  tbe  case.  We  cannot  be- 
lieve that  the  onlj^  right  which  a  mortgagee 
has  Is  to  foreclose  his  mortgage.  The  mort- 
gagor's ownership  is  not  onquallfled;  he  may 
not  do  wlUi  the  pK^>erty  as  he  sees  fit ;  be 
may  use  It  In  the  usual  and  customary  way, 
doing  no  vimecessary  damage;  but  he  may 
BO^  owt  the  objectlcms  of  the  mortgagee,  use 
the  propvty  In  any  unusual,  uncnstomary,  or 
tmexpected  way,  and  partleularly  bo  If  such 
USB  greatly  Injures  the  property  or  direct- 
ates  its  value;  Tbe  mortgagee  has,  and  In 
the  very  natore  ot  the  relation  must  have,  the 
right  at  all  times  to  protect  ttie  property, 
which  i^ves  him  security  against  any  unusu- 
al or  unneceasary  damage.  These  principles 
are  laid  down  by  Jones  on  Chattd  Mturtgages. 
At  sectUm  4Bt  QKh  Bd.)  M  saya: 

"A  mortgagee^  In  case  of  apprehended  danger 
of  lo«»  of  tiie  mortgaged  property,  may  have  a 
recMvep  apptdnted,  even  before  bis  right  to  fore- 
close has  aceroed.  It  la  Bufficient  to  anthoriae 
the  appointment  of  a  reouver  that  the  mortga- 
por  is  insolvent,  that  the  property  is  not  auB- 
clent  in  value  to  aecure  the  debt,  and  that  there 
is  still  danger  ol  its  removal  beyond  the  Juris- 
diction of  the  court  The  power  of  a  court  of 
equity  to  preserve  tbe  mortgaged  property  from 
dcitmctiou,  so  that  It  may  answer  the  porpoae 
(tf  the  mfurtgage,  U  undoubted.  A  bin  (or  an 
lajunction  and  the  appointment  of  a  receiver 
may  be  siiBtained,  where  it  ia  shown  that  these 
remedies  are  proper  for  the  mortgagee's  protec- 
tion, although  the  time  of  payment  set  in  the 
mortgage  has  not  arrived." 

And  at  section  490: 

"A  purchaser  of  property  upon  which  there  ia 
a  valid  mortgage  who  consumes  or  sells  tbe 
property  or  any  part  of  It  is  liable  to  the  mort- 
gagee for  the  damages  so  occasioned  him ;  and 
it  nukea  no  difference  tihat  the  pnrdiaser  took 
the  property  in  hostility  to  the  mortgage,  and 
denying  that  it  waa  an  nisttiqt  lien.** 
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The  same  general  principle  has  been  recog- 
nized by  our  Legislature  and  enacted  as  a 
part  of  the  laws  of  this  state.  Section  1111, 
Rem.  Code,  provides  that  where  a  debt  se- 
cured by  mortgage  is  not  due  and  the  mort- 
gagee has  reasonable  cause  to  believe  that 
the  mortgaged  property  will  be  destroyed, 
lost,  or  removed,  he  may  maintain  an  Imme- 
diate action  for  foreclosure  of  his  mortgage. 
Section  3669  of  the  same  volume  provides 
that  any  mortg;agor  of  personal  property 
who,  with  'intent  to  hinder,  delay,  or  de- 
fraud the  mortgagee,  shall  injure  or  destroy 
such  property  or  any  part  thereof,  or  shall 
conceal  the  same  or  remove  It  frcmi  the 
county  without  the  consent  in  writing  of 
the'  mortgagee,  or  who  shall  sell  or  dispose 
of  the  same  or  any  Interest  therein,  shall 
b«  guilty  of  a  misdemeanor. 

In  the  Instant  case  the  chief  valae  of 
the  security  was  not  In  the  abstract  books 
themselves,  but  In  the  Information  contained 
In  them.  Any  act  which  would  make  either 
the  books  and  records,  or  the  information 
contained  in  them,  less  valuable,  would  to 
that  extent  lessen  the  value  of  the  security. 
The  mortgage  not  only  covered  the  books 
themselves,  but  the  Information  contained  in 
them ;  and  the  making  public  of  that  secret 
Ihformntlon  must  be  considered  an  unlawful 
destruction  of  the  security.  If  one  set  of 
photographs  may  be  lawfully  taken  and  sold 
for  use,  so  may  a  dozen  sets  of  photographs 
be  taken  and  sold;  and  thus  what  was 
ample  security  has  become  almost  valuelesa 
It  would  be  small  comfort  to  the  mortgagee  to 
tell  him  that  he  must  be  satisfied  if  the 
books  themselves  have  not  been  Injured  and 
if  they  still  contain  the  original  informa- 
tion. That  doctrine  would  take  the  kernel 
and  leave  the  shell.  If  one  mortgage  a  house, 
used  only-  as  a  dwelliog,  he  would  not  sub- 
sequently be  permitted  to  convert  that  mort- 
gaged property  Into  a  stable ;  or  if  one  mort- 
gaged a  hlgb-prlced  pleasure  automobile  he 
would  not  thereafter  be  permitted  to  use  It 
as  a  common  truck,  although  he  might  not 
make  any  physical  changes  In  the  conveyance. 
We  have  no  doubt  that  If  this  mortgagee  had 
undertaken  to  enjoin  the  taking  and  selling 
of  these  i^otographs,  or  had  sought  to  have 
a  receiver  appointed  to  take  charge  of  the 
property  because  of  such  taking  and  sale,  or 
had  commenced  suit  to  foreclose  her  mort- 
gage because  of  tbe  depredation  of  the  se- 
curity resulting  from  such  taking  and  sale, 
she  must  have  prevailed.  Any  other  rule  of 
law  would  derive  abstract  books  of  nearly 
all  their  commerdM  value ;  for  who  would, 
hereafter,  lend  nkoney  upon  abstract  books 
as  security,  knowing  that  one  or  more  sets 
of  photograiddc  copies  may  afterwards  be 
lawfully  taken  and  sold,  to  be  used  In  oifQO- 
sition  to  tbe  mortgaged  property?  The  same 
rule  of  ^w,  which  would  permit  a  mmrtgagee 
to  enjoin  any  act  whldi  would  wholly  or  par- 
tially destroy  the  m<ntgaged  pn^ierty,  should 
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also  perndt  blm  to  enjoin  any  act  wbldi 
would  irboUs  w  partbdly  destroy  th»  valoe 
of  that  pKfperty.  We  tberefOre  hold  that  In 
this  case  the  mortgagor  did  not  have  the 
rlg^t,  over  the  objections  of  fbe  mortgagee* 
to  tatce  and  sell  ttiese  photographic  copies. 
Bat  It  ddes  not  necessarily  follow  that  the 
appellaht  can  maintain  this  suit 

[S]  This  action  Is  maintained  upon  the 
principle  that  tba  mortgage  corered  the  pho- 
tographic copies,  and  that  It  was  foreclosed 
as  to  those  coi^es,  and  that  when' the  original 
mortgagee  became  tiie  pnrdiaser  at  the  sher- 
iff*B  sale  she  purchased  these  copies  along 
with  ae  rest  of  the  personal  property,  and 
that  she  thereafter  conveyed  the  same  to  the 
app^ant.  If  It  be  conceded  that  under  any 
drcnmstances  .the  pnrcbaaer  at  Qie  sale 
might  maintain  a  possessory  actlMi  .sodi  ^s 
this,  yet  we  are  forced  to  the  oonctnslon  that 
the  appellant  Is  not  In  portion  to  maintain 
this  action.  The  decree  of  t<Hreclosnre  glVes 
a  particular  doKrlptkm  of  the  perscmal  pn^ 
erty  whldi  was  ordered  sold.  These  photo- 
grai^ie  copies  are  not  Included  In  this  de- 
scription. Hie  sheriff's  Mil  of  aale  to  the 
pnrcbasCT  gives  an  Itemized  statanent  of  the 
property  sold,  and  these  photogmphic  copies 
are  not  Induded.  It  follows  that  the  appel- 
lant cannot  be  0ie  owner  or  entitled  to  the 
poBsesslffli  of  these  photograjAlc  copies  and 
cannot  therefore  maintain  this  suit. 

While  we  decide  that  a  mortgiu;or  of  ab- 
stract b6ola  and  records  has  no  right,  as 
against  the  mortgage^  to  take  and  sell  ph(H 
tographlc  copies  thereof,  and  that  the  mort- 
gagee would  hare  his  action  to  oijoln  such 
taUng  and  sale,  yet,  where  the  reproductloiis 
have  beat  taken  _  and  sold,  we  expressly  do 
not  decide  whetlier  such  copies  would  be  In- 
cluded within  the  mortgage,  nor  do  we  de- 
cide whether  the  mortgagee's  action  would 
be  a  possessory  one  sndi  as  the  one  we  are 
dealing  with,  or  one  to  enjoin  the  use  of 
such  copies,  or  for  thdr  destruction,  or  a 
straight  action  for  mon^  damages.  Having 
decided  that  the  appellant  Is  not  In  position 
to  maintain  this  action.  It  is  not  necessary 
to  determine  the  form  of  the  proper  action 
or  the  exact  nature  of  the  r^edy. 

Judgment  affirmed. 

HOLGOMB,  O.  J.,  and  PABEEB,  WXj- 
IMRION,  and  MOUNT,  3  J.,  amcnr. 


ALLEN  V.  CITY  OF  SPOKANJD. 
(No.  16278.) 

(Snpreme  Court  of  WeshlngtML  Oct.  10, 1919.) 

1.  BIUmCIFAL  COBPOBATXONS  «=»410^)— OWN- 
EK  AS8BSSBD  VOB  HCPBOVEHEKT  XAT  SHOW 
PaOPEBTT  nfFBOVSI)  WAS  NOT  STKEBT. 

In  view  of  Const  art.  1,  |  19,  a  property 
owner  whose  property  has  been  assessed  for  a 


purported  street  io^rovMient  In  action  to  Mt 
aside  the  aiaoswnent  may  show  the  piopertj 
Improved  was  not  a  public  street 

2.  MumOirAL  OOBVOBASIOBia  1 1  III  HOP,  469(8)- 
'  Bbcofpkl  TO  quxBixoir  vAUDirr  or  assem- 
MEirr  na  ensR  ncPBOvnanT. 
Plaintiff,  sniug  to  cancel  an  assessment  for 

a  street  improvement  levied  <m  pnq)erty  sabw> 
qoently  bought  by  her  and  her  deceased  bu»- 
band,  held  not  estopped,  by  the  acts  of  her  pred- 
ecessor in  interest  in  petitioning  for  the  improve' 
ment  to  qnestion  the  validity  of  the  assess- 
ment ' 

Holcomb,  0.  3^  dissentlnc. 
Department  2. 

Appeal   from   Stiperior  Courti  Spokane 
Oounty ;  Wm.  A  Hunelfe,  Judge. 

Action  by  Mary  F.  Allen,  as  executrix  of 
the  estate  of  Joseph  8.  Allen,  deceased,  and 
personally,  against  the  Oty  of  Spokane. 
From  judgment  fmr  iSalnllll^  defendant  ap- 
peals. Affirmed. 

J.  M.  Oeraghty  and  Alex  U.  Winston,  boOi 
of  Spokane,  for  ai^ellant 

St^ihens  ft  Jack,  of  Spcdume^  for  zeapond- 
ent 

FULLBBTOI^  3.  TbSm  action  was  Insti- 
tuted 1^  tbB  xwvondakt  suing  in  her  own 
rl^t  and  In  her  capacity  as  executrix  of 
her  hosbaud's  estate,  to  cancel  an  assess- 
ment levied  by  tiie  appellant;  the  dty  of  Spo- 
kane, npon  real  pn^uty  of  whldi  the  re- 
spondent and  her  husband,  mbseqoent  to  the 
time  the  assessmait  was  levied,  became  the 
purchasers.  The  trial  court  uttered  a  judg- 
ment canceling  the  assessmott  and  the  dty 
appeals. 

The  facts  are  disclosed  by  the  pleadings. 
On  December  6,  1906,  certain  owners  of  real 
property  In  the  city  of  Spokane  petitioned 
the  board  of  public  works  of  that  dty  to 
cause  that  part  of  Spokane  street  lyin^  be- 
tween Sprague  avenne  and  Third  avenue  to 
be  improved  at  the  expense  of  the  owners  of 
the  property  benefited,  by  grading  the  same 
to  the  established  grade  for  the  full  vridth 
thereof  and  by  building  sidewalks  upon  each 
Bide  thereof.  The  land  now  owned  and  rep- 
resented by  the  respondent  abutted  upon  the 
proposed  improvement;  It  was  then  owned 
by  one  W.  F.  Mltchem,  who  jdned  In  the 
petition  for  the  proposed  Improvement 
There  seems  to  have  been  at  that  time  some 
doubt  in  the  minds  of  the  city  officials  wheth- 
er the  way  petitioned  to  be  improved  bad 
been  dedicated  as  a  street,  or  was  in  fact  a 
part  of  Spokane  street;  and,  to  remove  this 
doubt,  Mitchem,  with  other  abutting  and  ad* 
jacent  property  owners,  filed  affidavits  with 
the  board  of  pubUc  works,  averring: 

^niat  tile  way  had  been  "generally,  habitually 
and  universally  traveled  by  tbe  dtlzens  and 
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Kflidenta  of  the  dt^  of  Spokane,  and  by  the  pub- 
lic at  larire  adrenely,  contijiQously,  and  UDin* 
terrnptedly  for  a  jteriod  of  more  than  eleven 
(11)  years  prior  to  the  date  of  the  affidavit ;  and 
that  the  aame  haa  been  daring  all  of  said  time, 
and  ia  now,  tued  by  laid  citisais  of  Spokane 
and  the  public  at  bizge  as  and  for  a  public 
•treet" 

The  dty,  la  response  to  the  petition,  catised 
the  way  to  be  Improved  and  caused  tm  ao- 
Msamoit  now  in  questton  to  be  levied  to 
pay  the  cost  thereof.  The  proceedings  lead- 
ing ap  to  the  assessment,  in  so  far  as  the 
record  before  us  discloses,  were  regular; 
the  notices  required  by  the  form  of  proce- 
dnre  then  In  force  were  duly  given,  and  op- 
portunity to  protest  against  the  Improve- 
Qfent,  the  manner  in  which  It  was  made, 
and  the  amount  of  the  lerles,  were  duly  giv- 
en the  landowners  whose  property  was  as- 
sessed. No  protest  of  any  kind  was  made  by 
the  then  owners  of  the  property  now  owned 
by  the  respondents.  The  assessment  was 
made  payable  in  ten  annual  installments, 
the  first  Installment  falling  due  on  May  15, 
1009.  Of  these  Installments,  Mltcfaem  paid 
three,  namdy,  the  Installments  falling  due 
in  1909,  1910,  and  1911,  when  be  sold  .the 
property  to  the  respondent  and  her  husband. 
The  new  owners  paid  the  installmoits  fSU- 
Ing  dne  during  the  next  four  years,  namely, 
the  years  1912,  1913,  1914,  and  1016.  After 
the  last  payment,  an  action  was  Instituted 
against  tba  dty  by  tlie  person  daiming  the 
property  Improved  as  a  street,  wherein  It 
was  adjudged  that  the  property  was  not 
and  never  bad  been  a  public  street,  but  was 
the  private  property  of  thd  claimant.  The 
present  owners  tben  demanded  of  the  dty 
a  cancellation  ot  the  remaining  installments 
of  the  assessment.  The  dty  refused  to  com- 
ply with  the  demand,  and  the  present  ac- 
tion was  begun,  with  the  result  first  stated. 

Tot  reversal  l^e  dty  makes  two  principal 
contentions:  First,  that  the  question  wheth- 
er the  property  improved  as  a  street  was  ac- 
taaUy  a  street  cannot  be  litigated  In  this 
form  of  action;  and,  second,  that  the  re- 
spondent is  estopped,  by  tba  acts  of  bar  pred- 
ecessor in  interest  in  tbe  property,  to  ques- 
tion tbe  ralidlty  <tf  the  assessment 

[1]  While  tbe  authorities  upon  tbe  first 
proposition  are  not  in  accord,  we  tliink  the 
better  rule  is  that  a  pnqjierty  owner,  whose 
property  has  bem  assessed  for  a  purported 
street  impioTement,  may.  In  an  action  to  set 
aside  tbe  assessment,  show  that  the  property 
immnved  ms  not  a  public  street  Tbe  cases 
whldi  announce  the  contrary  doctrine  seem 
to  imooeed  on  the  theory  that  the  dty  can 
aeqnire  the  itcoperty,  and  thus  make  the  Im- 
Vmntaaent  avallablfi  to  the  public  and  of 
benefit  to  the  property  of  the  complaining 
owners.  But,  whatever  may  be  the  rule  In 
states  annoondng  that  doctrine,  In  this 
iteta  a  BnmldpalilT  cannot  acquire  such 


property  as  It  wills  for  a  public  street,  even 
though  it  provide  for  compensation  to  tlie 
own»  for  the  pix^taiy  taken.  By  section  16 
of  article  1  of  the  state  Constitntion,  the 
question  whether  the  use  for  whidi  real  inrop- 
erty  is  taken  is  a  public  use  is  made  a  Jndl- 
clal  question  to  be  determined  as  sncb,  with- 
out regard  to  any  legislative  assertion  that 
the  use  is  public,  and,  while  we  have  held 
that  the  determination  of  the  prc^r  munic- 
ipal officers  that  the  nse  is  public  is  ordina- 
rily concluslTe  upon  the  courts  CI'BCOma  v. 
Titlow,  53  Wash.  217,  101  Pac  827;  Tacoma 
V.  Brown,  69  Wash.  538,  125  Pac  040;  Spo- 
kane T.  Bferriam,  80  Wash.  222, 141  Pac.  358), 
the  cases  annooncing  the  rule  recognize  pos- 
sible exceptions.  The  power  to  decide  clear- 
ly Implies  that  the  courts  may  decide  con- 
trary to  the  dedaratlon  of  tbe  munldpal  of- 
ficers, and  until  the  question  Is  Judicially 
determined,  or  the  right  to  such  determina- 
tion waived,  it  cannot  with  certainty  be  said 
that  the  property  assessed  will  have  the 
benefit  of  the  improvement.  There  Is,  more- 
over, another  reason  for  denying  the  prlnd- 
ple  for  which  the  city  contends.  The  city 
may  not  be  able  to  exerdse  the  power  even 
If  It  BO  wills.  In  this  state  the  pon-er  of 
taxation  Is  limited.  The  dty  may  find  that 
the  sum  it  can  lawfully  assess  upon  abut- 
ting property  will  be  Insuffident  to  meet  the 
cost  of  acquiring  the  property,  and  may  find 
that  it  cannot  make  up  the  difference  from 
its  general  fund  because  of  this  limitation  on 
Its  power  of  taxation.  For  the  foregoing  raa* 
sons  it  is  possible  that  the  dty  may  nerer 
acquire  the  proi>erty  on  which  the  Improve- 
ment is  made.  In  which  case  the  abutting 
pro[>erty  will  not  recdve  the  benefit  of  the 
improvment  and  clearly  as  long  as  this 
possibility  exists  there  is  no  Just  principle 
upon  which  tbe  assessment  can  rest 

[2]  In  support  of  the  second  contention, 
the  appellant  ^lles  upon  the  cases  of  Barlow 
V.  Tacoma,  12  Wash.  82,  40  Pac.  882,  and 
Wingate  v.  Tacoma,  13  Wash.  003,  43  Pac. 
874.  But  these  cases  differ  wlddy  In  their 
facts  from  the  case  at  bar,  and,  we  thiuk, 
warrant  tbe  appUcaticni  of  different  prind- 
plee  of  law.  In  them  there  was  no  question 
as  to.  the  dty's  title  to  the  street  on  which 
the  Improvemoit  was  made,  and  In  omse- 
quence  no  question  that  the  pn^wrty  of  the 
complaining  owners  received  tlie  benefit  of 
the  Improvemmt  The  defect  was  in  the 
preliminary  proceedings  had  -hy  the  dty  of- 
ficers in  tbe  tniUation  ot  tbe  Im^rovonent, 
and,  while  ttie  court  In  the  (Unions  cited 
spdce  ct  the  defects  as  Jurisdictional,  all 
that  was  meant  was  tliat  tlie  pxeliminary 
proceedings  were  so  far  irregular  as  to  Jus* 
tlfy  a  aton»ge  of  tbe  wcrk  by  the  property 
owners,  had  they  acted  In  the  proper  man- 
ner and  at  the  proper  time.  There  was 
therefore  no  injustice  In  holding  them  es- 
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topped  troin  questioning  tbe  assessments 
levied  on  their  property,  and  the  court  could 
well  hold  that  they  were  estopped  from  ques- 
tioning the  regularity  of  the  proceedings  by 
their  act  of  petitioning  for  the  Improvement 
and  by  their  failure  to  call  attention  to  the 
defects  lu  the  procedure  prior  to  the  making 
of  the  improvement.  Here  the  facts  are  dif- 
ferent. The  property  improved  as  a  street 
was  at  the  time  of  the  improvement,  and 
still  is,  in  private  ownership.  The  property 
of  the  complainant  has  not  received  the  bene- 
fit of  the  improvement.  If  he  is  compelled  to 
pay  for  the  improvement,  he  parts  with  prop- 
erty for  which  he  receives  no  return.  He  had 
a  right  to  rely  on  the  city's  assuinptlon  of 
ownership  of  the  property  it  Improved  as  a 
street,  and  clearly  ought  not  to  be  held  es- 
topped from  questioning  the  assessment,  un- 
less he  was  guilty  of  some  fraud  or  conceal* 
ment  when  he  petitioned  for  and  acquiesced 
in  the  Improvemeut.  As  we  said  in  I^dmonds 
liand  Co.  t.  Kdmonds,  66  Wash.  201,  119  Pac. 
1^  tbe  petition  could  be  nothing  more  than 
a  request  to  the  city  that  it  proceed  within 
the  powers  conferred  on  It  by  law  In  making 
an  Improvement ;  It  could  not  act  as  author- 
ity to  the  city  to  proceed  beyond  and  outside 
of  any  legal  authority.  It  Is  true  in  this  in- 
stance the  owner  did  something  more  than 
petition  and  stand  by  without  protest.  He 
made  affidavit  as  to  facts  tending  to  show 
that  the  property  was  a  public  street,  but  this 
we  cannot  think  alters  the  situation.  It  Is 
not  asserted  that  he  did  not  state  the  tacts 
truttafnUy,  and  all  that  he  stated  In  the  af- 
fldavlt  that  was  fiilrly  within  his  knowledge 
could  be  tme  and  still  .the  property  not  be 
a  public  street.  TBe  affidavits  were  but  evi- 
dence tending  to  .establish  the  fact  of  title. 
The  ultimate  question  was  one  which  the 
city  wns  required  to  determine,  and  it  was 
the  oply  body  which  had  the  power  to  have 
It  effectively  determined.  Since  the  title  to 
tbe  property  was  in  doubt,  it  was  the  citj^'s 
duty,  before  proceeding  to  improve  it  as  a 
street,  to  remove  the  doubt.  Having  neg< 
lected  this  duty,  it  cannot  be  permitted  to 
visit  the  loss  upon  another,  who  was  iimo- 
cent  of  wrong,  and  who  had  the  right  to  as- 
sume that  no  duty  required  of  the  dty  had 
been  neglected.  Contrary  to  the  contention 
of  the  city,  therefore,  we  cannot  conclude 
that  the  property  owner  was  equally  guilty 
with  the  city  in  causing  tbe  loss  which  must 
necessarily  follow,  or  that  he  must  bear  It 
ns  the  person  who,  by  his  acts,  made  tbe  loss 
possible. 
The  Judgment  la  affirmed. 

MOUNT,  FABKEB,  and  BRIDGES,  JJ., 
concur. 

HOIXIOMB,  0.  J.,  dissents. 


GARBINa  V.  STEPHENS  et  sL  (No.  16329.) 
(Supreme  Court  of  Washington.  Oct.  16, 1919.) 
Etxoencb  «s>431  —  Adiobsibilitt  or  Evi- 

DINCB  TO  BBOW  NONDEUTEBT  OF  DEEU. 

In  an  action  in  ejectment  and  to  quiet  title, 
involving  the  validly  of  a  deed,  evidence  that 
grantor  had  sold  the  land  to  another,  that  she 
had  supposed  a  deed  which  was  to  be  returned 
to  her  on  her  request  bad  been  destroyed,  and 
that  it  was  never  her  intention  to  have  it  ddlv- 
ered,  Mi  admisslUe^ 

I>^nrtment  L 

Appeal  ^evm  Saportor  Coort;  Lewis  Coun- 
ty;  P.  H.  Ba<dc,  Judge. 

Action  by  Louisa  E.  Garring  against  J.  A 
Stephens  and  wife  and  another.  Jadgment 
for  defendants,  and  plalntlfl  appeals.  Af- 
firmed. 

A.  E.  Bice,  o<  CbehaUs,  and  L.  J.  Blrdseye. 
of  SpcAiiuie,  for  ai^;idlant 

0.  D.  CunnUil^uua  and  W.  H.  Otaaaoa, 
both  of  Oentralia,  for  reqjtondents. 

MITCHELL,  J.  This  action  was  commie- 
ed-ln  July,  1917.  It  la  the  statutory  action 
of  ejectment  and  to  quiet  tltla  It  was  tried 
without  a  Jury  and  resulted  In  a  Judgment 
for  defendants,  from  wbidi  JndgmeDt  plaln- 
tlff  has  appealed. 

Stephens  and  wife,  as  sudi,  and  the  East- 
ern Hallway  &  Lumber  Company,  a  corpora- 
tion, appeared  separate,  and  in  addition  to 
general  denials  each  interposed  several  af- 
firmative defaises,  concerning  all  of  which 
evidence  was  Introduced.  There  la  involved 
the  validity  of  an  instrument  purporting  to 
be  a  deed,  and  upon  the  threshold  of  the 
inquiry  appellant  admits  she  is  not  entitled 
to  prevail  If  It  shall  be  determined  that  deed 
was  invalid.  Having  reached  the  conclusion 
the  Instrument  did  not  operate  as  a  convey- 
ance of  title,  it  will  therefore  be  useless  to 
consider  any  other  feature  of  the  contro- 
versy. 

The  instrument  Just  referred  to  vras  made 
by  Jane  E.  Bryan  on  October  19,  1903,  and 
purported  to  conv^  to  William  W.  Miller  a 
tract  of  land  which  included  the  lesser  tracts 
involved  In  lids  action.  At  that  time,  and 
for  many  years  prior  thereto^  She  owned  and 
lived  on  tbe  land  described  In  the  deed  and 
continued  to  reside  thereon  nntll  her  dratli, 
April  27,  1907.  During  those  years  tbere 
lived  with  her  In  the  same  home  her  neptaew, 
AlleA  Miller,  and  his  wife  and  tb^  son 
William  W.  Miller;  the  latter  being  Oie 
grantee  named  in  the  deed  r^erred  to.  AU^ 
Miller  and  wife  and  their  son  owtlnued  to 
live  on  the  place  a  number  of  yean  after  the 
death  of  Jane  B.  Bryan.  Jane  B,  Bryan  and 
Allen  Miller  were  considerably  In  debt  oa 
October  19,  1905.   Her  deed  to  William  W. 
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Miller,  who  at  that  time  was  12  years  of  age, 
was  prepared  by  her  lawyer  (J.  B.  Landrum) 
and  acknowledged  before  him  as  a  Justice 
of  the  peace.  Only  one  person  who  was  pres- 
ent at  the  execution  of  the  deed,  Mrs.  Malo- 
ney,  testified  In  the  trial  of  this  case.  She 
testlQed  that  after  executing  the  deed  Jane 
E.  Bryan  handed  it  to  her  lawyer  and  asked 
taim  to  pat  it  on  record  that  day,  and  that 
be  said  he  would.  In  considering  ber  testi- 
mony we  bear  In  mind  she  owns  a  mortgage 
in  the  sum  of  $1,000  made  and  delivered  by 
William  W.  Miller  to  her  on  November  18, 
1915,  covering  another  portion  of  the  land 
described  In  the  deed  to  him  of  October  19, 
IdGS.  wnuam  W.  Miller  was  not  present  on 
October  19,  190^  at  the  execution  of  the 
deed;  nor  la  the  evidence  clear  aa  to  when 
be  first  learned  of  It.  The  deed  was  not  re- 
corded until  after  the  death  of  both  Jane  B. 
Bryan  and  her  lawyer,  when,  on  July  IS, 
1907,  It  was  filed  for  record  by  Allen  Hlller, 
acting  at  that  time  as  administrator  of  tbie 
estate  of  Jane  E.  Bryan.  The  testimony  Is 
slleDt  as  to  when  and  how  the  deed  got  back 
Into  the  possession  of  Jane  B.  Bryan,  and 
thence  Into  the  possession  of  her  adndnlstra- 
tor.  On  October  22,  1900,  Jane  B.  Bryan 
conveyed  to  the  Oregon-Washington  Railroad 
ft  Xavigatlmi  Company,  for  right  of  way  pur- 
poses, a  portion  of  the  land  described  In  her 
deed  to  WUllam  W.  Miller.  On  January  16, 
1907,  Jane  Bryan,  by  a  warranty  deed 
acknowledged  before  her  same  lawyer,  act- 
ing at  that  time  as  a  notary  public,  conveyed 
to  Allen  Miner  certain  property  which  In- 
cluded the  property  in  controversy  here. 
That  deed  was  filed  and  recorded  two  days 
later,  and  the  property  described  In  it  Is  a 
portion  of  the  land  described  in  the  deed 
from  her  to  WllUam  W.  Miller.  AUen  MUler 
and  wife  several  times  mortgaged  the  prop- 
er^ they  finally  sold  to  the  respondmt.  The 
Eastern  Railway  &  Lumber  C<Hnpany  operat- 
ed a  mill  near  by,  and  shortly  after  Allen 
^filler  acquired  the  property  from  Jane  B. 
Btyan,  MHitinoous  complaint  and  threatened 
litigation  on  his  part  against  the  lumber 
company  on.  account  of  sawdust  -and  other 
debris  from  the  mill  resulted  in  the  purchase, 
on  September  25,  1911,  by  the  lumber  com- 
pany from  AUen  MtUer  and  wife,  of  the  7% 
acres  ever  since  owned,  occupied,  and  greatly 
Improved  by  the  lumber  company.  The  con- 
sideration for  this  transfer  was  $4,000,  and 
the  prol;ierty  was  a  part  of  that  described  In 
the  deed  of  October  19,  1905,  by  Jane  B. 
Bryan  to  William  W.  Miller,  and  also  in  the 
deed  of  January  15,  1907,  by  Jane  B.  Bryan 
to  Allen  Miller.  In  tbe  years  1912  and  1913 
Allen  Miller  and  wife  gave  mortgages  upon 
the  property  now  owned  and  occupied  by  the 
respondents  Stephens  and  wife,  who  through 
foreclosure  proceedings  in  the  year  1916  be- 
came the  purchasers  at  the  sheriff's  fore- 
closure sale.  This  property  now  owned  by 
them  was  a  part  of  tbat  deacrUied  In  the 
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deed  of  Jane  E,  Bryan  to  William  W.  Miller 
and  also  In  the  later  deed  of  Jane  E.  Bryan 
to  Allen  Miller.  There  is  abundant  testi- 
mony in  the  record  to  show  that  from  "the' 
time  Allen  Miller  received  his  deed  from 
Jane  E.  Bryan  In  January,  1907,  until  he 
disposed  of  the  properties  Involved  in  this 
action,  he  occupied,  used,  let,  paid  taxes  on, 
and  In  good  faith  claimed  it  as  bis  own  with- 
in the  knowledge  and  without  any  protest 
from  William  W.  Miller,  both  before  and 
after  he  became  21  years  of  age,  other  than 
the  making  and  delivery  by  him  of  a  quit- 
claim deed  to  appellant  about  April  27,  1916. 

Shortly  after  the  conveyance  to  Allen  Mil- 
ler, an  attorney  for  the  respondent  lumber 
company  engaged  in  settling  tbe  complaints 
of  Allen  Miller,  called  at  his  home  and  dis- 
cussed the  matter  with  Jane  B.  Bryan,  who 
ftvmerly  had  been  handling  tbe  property  as 
her  own.  Oonceming  that  conversation  the 
attorney  testified  at  the  trial  in  this  case  as 
follows: 

"I  went  right  over  to  see  Jane  Bryan  to  see 
what  could  be  done.  It  was  in  the  latter  part 
of  February,  1907,  I  asked  Mrs.  Bryan  who 
owned  that  property.  She  told  me  Aden  Miller 
owned  it;  that  sbe  bad  deeded  it  to  him,  I  think, 
about  flie  month  of  January,  1907.  It  was  then 
I  called  her  attention  to  this  deed  I  bad  seen  in 
Landrum's  office  to  WilHe  Miller.  She  t<M 
me  that  Landrum  and  Miller  {meaning  Allen 
Miller)  had  come  to  her  when  threat  was  made 
to  bring  suit  on  obligations  they  owed  on  dif- 
ferent notes;  that  Landrum  bad  suggested  that 
this  deed  be  made  and  put  with  him  and  that  she 
had  made  the  deed  with  the  Instruction  that  it 
be  returned  to  her  when  she  called  for  it;  that 
sbe  bad  asked  Landrum  for  It  and  was  told 
that  it  bad  been  mislaid.  She  seemed  surprised 
that  the  deed  was  still  In  existence." 

This  testimony  was  admitted  over  the  ob- 
jection of  appellant  and  constitutes  the  prin- 
cipal assignment  of  error  on  the  appeal.  We 
think  the  testimony  was  admissible.  *It  Is 
perfectly  dear  the  controversy  here  hinges 
upon  the  question  of  the  delivery  of  tlie 
deed — the  final  act,  without  which  all  other 
formalities  are  Ineffectual  to  the  transfer  by 
deed  of  the  title  to  land.  True,  the  deliv- 
ery of  a  deed  need  not  be  directly  or  Im- 
mediately to  the  grantee;  but  it  must  pass 
beyond  the  control  of  the  grantor,  which  of 
itself  is  a  question  of  Intention  to  be  deter- 
mined as  a  fact  by  a  consideration  of  all  the 
surrounding  circumstances.  The  rule  sug- 
gested by  appellant  and  found  In  Devlin  on 
Deeds,  vol.  1  (3d  Bd.)  8  asia,  "The  grantor's 
acts  and  declarations  made  or  done  in  his 
own  Interest  several  months  subsequently  to 
his  delivery  of  the  deed  are  not  admissible 
in  evidence  as  showing  his  Intent  in  deliver- 
ing the  deed,"  is  not  applicable  here,  because, 
at  the  time  the  grantor  made  the  declara- 
tions referred  to  in  the  testimony  complained 
of,  she  had  already  sold  and  delivered  pos- 
session of  the  laud  to  another,  and  hence  had 
no  self-interest  to  autWOTe  by  those  dedara- 
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tlons.  A^in,  It  Is  contoided  that  declara- 
tions of  the  grantor  made  after  parting  with 
his  title  and  In  disparagement  of  it  are  In- 
■admissible  when  made  in  the  absence  of  the 
grantee.  But  the  rule  assumes  the  very  thing 
In  dispute  hei«,  namely,  delivery  of  the  deed 
which  is  essential  to  the  transfer  of  the  title. 
Both  reason  and  authority  are  to  the  effect 
that,  if  the  intention  of  the  grantor  In  de^ 
livering  a  deed  Is  doubtful  or  equivocal,  evi- 
dence of  0abseQuent  acta  of  the  grantor  Is 
competent  as  tending  to  show  what  the  gnm- 
tcKT's  Intention  was  at  the  time  of  the  de- 
livery of  the  deed  to  a  third  perB<m.  O'Brien 
V.  O'Brien.  19  N.  D.  718,  126  N.  W.  807; 
WUllams  V.  Kldd.  170  GU.  631,  161  Pa&  1, 
Ann.  Cas.  1918X1,  703. 

The  consideration  of  this  assignment  of 
error  disposes  of  all  other  assignments  made 
by  appellant  as  to  the  admlsslbiUty  of  oth6r 
evidence  and  leaves  the  case,  restricted  as  it 
has  been,  to  the  consideration  only  of  the 
validity  of  the  deed  to  William  W.  Miller, 
to  be  determined  up<hi  the  sufficiency  of  the 
evidence  to  Justify  the  judgment  Practical- 
ly all,  or  at  least  all  of  the  controlling  parts, 
of  the  evidence  have  been  set  out  so  as  to 
obviate  the  necessity  of  any  repetitl<m  or 
analysis  to  fortify  the  conclusion,  already 
mentioned,  that  the  Judgmmt  Is  correct;  and 
It  is  hereby  affirmed. 

MACKINTOSH,  FIJLLBBTON,  MAIN,  and 
TOIAIAN,  JJ^  concur. 


B.  I.  DU  PONT  DS  NBMOTJRS  POWDDR 
00.  T.  PKDBBSON  et  aL  <No.  16301.) 

(Snpreme  Oonrt  vt  Washingbn.   8«pt;  18» 
1919.) 

1.  Fbauduxjekt  ooirvxYANOu  *=>271(8) — Pae- 

SmCFTION  AS  TO  HONBSTT  OF  TBAnftAOTtON. 
It  will  be  presumed  tbat  a  transaction  has 
been  honestly  made  and  carried  out. 

2.  FaAunuLENT    oonvetances    9=3285(1)  — 

PBOOr  or  FRAUD  HUST  BE  OLEAB. 

£]videDce  of  fraud  most  be  clear  and  satis- 
factory. 

8.  MoBTGAOEs  €=»37(2)— Paboi.  evtdencs  to 

BHOW  DEED  IS  UOBTGAOE  ADUISSIBLE. 

Oral  testimony  is  admissible  to  show  t^at 
an  instrument  In  fonn  a  deed  is  a  mortgage. 

4.  I^uDuimr  oohtktahokb  <=»312(8)— In 

SUIT  TO  SET  ASIin,  BELIEF  DOES  KOT  XXTUrD 
TO  DBTEBHiniNO  PBIOBTrT  OF  LIBNB. 

In  suit  to  set  aside  conveyances  as  fraudu- 
lent, the  only  judgment  the  court  could  make 
would  be  either  to  find  fraud  and  set  aside  the 
deeds  or  find  there  was  no  fraud  and  dismiss 
the  action ;  hence  it  was  proper  to  deny  plain- 
tiff's request  to  decree  that  the  alleged  fraudu- 
lent grantee  held  her  title  subject  to  the  prior 


lien  of  plaintUTs  Judgment  and  to  refuse  to 
make  any  finding  or  conclusion  on  such  oaestton. 

• 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Suit  by  the  B.  L  Du  Font  de  Nemours 
Powder  Company  against  Hans  Pederson  and 
others.  Tnan  an  admsa  judgment;  plaintiff 
aroeala.  Affirmed. 

TrtHBtbttn  ft  FlndlcT*  oi  Seattle^  for  appe- 
lant 

Boberts  *  Sked,  of  Seattle,  for  respond- 
ents. 

BRIDOBS,  J.   On  the  ISth  day  of  Hay, 
1917,  Hans  Pederson  and  wife  were  the  own- 
era  of  lot  16,  block  41,  Denny  ft  Hoyfs  addi- 
tion to  the  dty  of  Seattle  (which  will  be  here- 
after r^erred  to  as  the  '^nrth  street  prop- 
erty") and  lot  8,  block  10,  Elnnear's  Supple- 
mental addition  to  Seattle^  and  lot  3,  block  L, 
W.  N.  Bell's  Fifth  addlflon  to  Seattle,  all  hi 
King  county,  Wash.  On  that  date  they  made 
a  quitclaim  deed  of  all  tba  property  mention- 
ed to  Geo.  h.  Haley,  of  Seattte.  Thereafter, 
and  on  the  16th  day  of  January,  1918,  Haley 
and  wifO  deeded  to  Millie  Madison  all  of  the 
pn^erty  except  the  Fourth  street  lot  On 
December  16,  1917,  the  appellant  In  another 
action  obtained  a  Judgment  in  excess  of  $17,- 
000  against  the  respondents  Pederson  and 
wlfek  It  issued  execution,  which  was  return- 
ed nulla  bona,  and,  being  unable  to  And  prop- 
erty of  Pederson  and  wife  out  of  which  to 
satisfy  its  Judgment  or  any  part  of  it  It 
brought  this  suit  to  set  aside  the  transfers 
above  menticmed.  The  complaint  alleged  that 
these  transfers  were  without  valid  considera- 
titm  and  were  fraudulently  made,  for  the  pui^ 
pose  of  defeating  the  creditors  of  the  re- 
spondents Pederson  and  wife,  and  particular- 
ly the  appellant  The  several  respondents  an- 
swered separately,  admitting  the  execution 
and  delivery  of  the  deeds  mentioned,  but 
denying  all  other  allegaUona  of  the  com- 
plaint  From  judgment  dismissing  the  no- 
tion, and  quieting  title  in  Millie  Madison,  this 
appeal  is  taken. 

The  testimony  Is  very  lengthy,  and  we  can- 
not here  pretend  to  set  it  forth  In  detail.  We 
will,  however,  undertake  to  give  a  general 
summary  of  It  The  appellant  relied  almost 
endusively  upon  the  testimony  of  two  wit- 
nesses. One  testlfled  that  Mr.  Haley  had  told 
him  that  the  properties  whi<ii  had  been  deed- 
ed were  really  owned  by  Mr.  Pederson,  though 
he  held  the  "paper"  title  to  a  part  thereof, 
and  Millie  Madison  held  the'"paper"  title  to 
the  remainder.  Another  of  appellant's  wit- 
nesses testlfled  that  Mr.  Haley  had  told  him 
that  he  (Hal^)  held  the  property  In  trust  for 
Pederson,  and  that  the  property  was  deeded 
to  him  because  Pederson  anticipated  the  ap- 
pellant would  obtain  a  judgment  against  him. 
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and  he  did  not  want  to  bare  the  property  In 
bis  name  If  such  Judgnmt  were  obtained.  It 
further  appeared  from  appellant's  testimony 
that  at  about  the  time  the  deed  from  Haley 
to  Madison  was  glren  Pederson  constructed 
aa  apartment  bouse  on  lot  3,  block  Bell's 
nfth  addition  to  Seattle,  being  a  part  of  the 
property  Involved  in  this  action ;  that,  while 
the  title  to  the  lot  was  In  the  name  of  HllUe 
Uadlson,  respondent  Pederson  did  practically 
ererything  pertaining  to  the  construction  of 
the  apartment  He  looked  after  obtaining  a 
loan  of  ¥24,000  for  the  purpose  of  building 
the  apartment  hoijse.  Much  of  the  materials 
going  into  the  building  were  obtained  on  his 
credit   He  made  arrangements  for  the  rent- 
ing of  the  apartments,  took  the  rents,  and  de- 
posited the  money  so  collected  in  the  bank  in 
his  own  name.   The  respondent's  testimony 
showed  that  Pederson  and  Baley  were,  and 
for  a  long  time  had  be^  intimate  friends 
and  business  associates ;  that  Pederson  was 
a  oontractor  and  builder,  and  that  he  had 
gotten  Into  financial  straits,  and  bad  called 
upon  his  friend  Haley  to  assist  him ;  fliat  in 
this  way,  at  the  time  of  the  delivery  of  the 
deed  from  Pederson  to  Haley,  the  former  bad 
become  Indebted  to  the  latter  In  the  sum  of 
about  ^,000  for  services  performed  and  mon- 
ey advanced  to  or  for  Pederson ;  that  in  ad- 
dition thereto  Haley  had  signed  bonds  and 
other  obligationB  for  the  use  and  benefit  of 
Pederson ;  that  the  deed  from  Pederson  to 
Haley  was  given  to  secure  Haley  for  the  In- 
debtedness  which  was  owing  from  Pederson 
to  Haley;  and  that,  as  a  matter  of  fact,  the 
deed  was,  and  was  Intended  to  be,  a  mort- 
gage, and  that  at  the  time  of  the  trial  In  the 
lower  conrt  Pederson  was  still  Indebted  to 
Haley  In  certain  Bums  of  money.  The  evi- 
dence does  not  show  the  exact  amoimt  of  such 
indebtedneas,  bot  that  the  amount  was  con- 
iidaable  tbete  can  be  no  donbt 

About  January,  1918,  Haley  wanted  some 
of  the  money  which  Pederson  owed  blm,  and 
the  lattw.  In  ordw  to  get  the  nu»iey.  had 
MlUie  liadiBon  make  sale  of  a  fZjSOO  note  and 
mortgage  beld  hj  her,  ttie  proceeds  <tf  whldi 
wm  turned  over  to  Pederson.  In  addition 
to  this  iDdeA)tednee8  of  |2,B00,  Pederson  also 
owed  Miss  Madison  and  her  two  brotiiers, 
who  were  at  the  vnur,  certain  additional,  bat 
nndrtermlnedt  anms  of  mon^.  Upon  piqing 
this  12,500  to  Mr.  Haley,  Mr.  Pederson  ze- 
questpd  him  to  deed  directly  to  Miss  Madison 
all  of  flie  property  above  mentloaed,  ezc^ 
the  Fonrtb  street  jproperty,  which  It  was 
agreed  Haley  stionld  continue  to  hold  as  se- 
curity. Haley  ocnnpUed  wlQi  this  request  and 
madfe  tlie  deed  to  Miss  Madison.  It  farther 
appears  condnstvely  ttiat  Pederscui  was  the 
unde  of  Miss  Madison  and  her  brothers,  and 
had  been  administrator  of  their  father's  es- 
tate, and  bad  been  guardian  of  one  or  more 
of  tbon,  and  tbat  he  (Pedersoi^  bad  for  a 
long  time  Iboked  after  their  business  affairs. 


We  have  not  only  read  carefully  tbe  ab- 
stracts of  the  testimony  as  presented  by  the 
parties  hereto,  but  we  have  been  at  pains  to 
read  tbe  statement  of  facts  itself,  and  our 
conclusion  is  that  the  deed  to  the  Fourth 
street  property  now  held  by  Haley  is  a  mort- 
gage, and  that,  while  Haley  Is  the  owner  of 
the  record  title,  Pederson  and  wife  are  the 
equitable  owners ;  that  the  title  to  the  prop- 
erty deeded  to  Millie  Madison  now  rests  ab- 
solutely in  her,  and  that  a  valid  considera- 
tion was  paid ;  and  tbat  there  was  no  fraud 
in  the  giving  or  receiving  of  any  of  the  deeds 
complained  of.  The  conclusions  to  which  we 
have  come  are  strictly  in  accordance  with 
the  conclusions  which  the  trial  conrt  reached. 

[1,  2]  While  there  are  certain  drcnmstanc- 
es  Borroundlng  these  transacttons  whldi  are 
ot  a  suspldons  nature  and  present  many 
badges  of  fraud,  yet  the  court  will  always 
presume  that  a  transaction  has  been  hraestly 
made  and  carried  out  and  the  evidence  of 
fraud  must  be  clear  and  satisfactory.  Bohrer 
T.  Snyder.  20  Wash.  199,  09  Pac.  T48 ;  Rob- 
erts V.  Washington  National  Bank,  11  Wash. 
S60i  40  Pac.  226;  Smith  v.  Doty,  91  Wash. 
316,  167  Vhc  881;  National  Surety  Co.  v. 
Udd,  66  Wash.  471, 118  Pac.  347.  The  testi- 
mony fails  to  convince  us  of  any  fraud. 

[3]  The  appellant  assigns  a  number  of  er- 
rors based  on  the  permission  given  the  re- 
spondents to  testify  as  to  what  was  the  oral 
agreonent  between  the  resimndents  her^ 
concerning  the  deeds  In  question.  It  has  al- 
ways been  the  rule  In  this  court  tbat  oral 
testimony  may  be  received  to  show  that  an 
Instrument  which  apon  its  foce  la  a  deed  is  in 
fact  a  mortgage.  Samuel  v.  Klttenger,  6 
Wash.  261,  33  Pac  609 ;  Ross  v.  Howard,  31 
Wash.  393,  72  Pac.  74 ;  Borrow  v.  Borrow,  34 
Wash.  084,  76  Pac  306.  The  appellant  bow- 
ever,  seems  to  contend  that  Haley  held  tbe 
title  to  this  property  in  trust  for  Pederson. 
We  do  not  think  there  is  any  bnut  rdatlon- 
ship  or  question  involved  in  this  case,  and 
consequently  the  cases  dted  by  appellant 
conconlng  recetvii^  oral  testimony  to  prove 
or  disprove  a  trust  are  inappltcaUe. 

[4]  The  aiqpellant  Insisted  before  Oie  trial 
court  that  the  evidence  showed  that  tbe  Hen 
of  its  Judgmmt  preceded  the  conveyance  of 
the  property  to  Miss  Madison,  and  asked  that 
conrt  to  decree  tbat  Mtss  Madison  holds  her 
title  subject  to  the  prior  lien  of  the  Jndgm^t 
The  trial  court  refused  to  make  any  finding 
or  condualon  on  this  question.  This  ruling 
was  Ylgbt  This,  was  a  suit  to  set  aside  cer- 
tain deeds  to  veal  estate  because  of  alleged 
fraud.  The  only  Judgment  the  court  could 
make  would  be  dther  to  And  that  there  was 
fraud  and  set  aside  tbe  deeds,  or  find  that 
Oiere  was  not  fraud  and  dimnlss  tbe  action, 
^e  question  as  to  whether  or  not  the  plain- 
tUTs  Judgfuent  Is  a  lien  upon  any  of  the  prop- 
erty is  not  Involved  in  this  case.  If  Millie 
Madison  huids  the  tittle  subject  to  Hen  of  ap* 
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pellaalfB  Jadgment,  that  Ilea  may  be  enforced 
without  recourse  to  sudi  an  action  aa  this. 
Finding  no  error,  the  Judgment  \s  affirmed. 

HOLCOMB.  a  J.,  and  MOUMT,  FAREBR, 
and  FULLBRTON,  JJ.,  concur. 


JOHNSON  et  al.  r.  CLEMENTS.  (No.  1B38T.) 
(Supreme  Court  of  Washington.    Sept.  17, 

SAXJCS  «3»479(7>— DBFAUt-T  IN  PATHXNT  OT 
INBTALUBNT  BT  COHDITIONAI.  VENDEE. 

In  an  action  by  conditional  vendors  to  can- 
cel contract  and  forfeit  the  buyer's  rights  for 
default  in  payment  of  the  first  installment,  evi- 
dence  to  sustain  the  trial  oourt^i  finding 
that  the  buyer  had  defaaitod. 

Department  2. 

Appeal' from  Superior  Court,  Snohomlah 

County. 

Action  by  John  Johpson  and  others  against 
D.  A.  Clements.  From  JndgmeiA  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Kerr  ft  McOord,  of  Seattle,  for  aj^lant. 
R.  3.  Faussett  and  B.  a  Dalley,  both  of 
Evtoett,  for  reqxnidents. 

MOUNT,  J.  On  the  20th  day  December, 
1917,  John  Johnson  and  W.  S.  Keller,  co- 
partners, sold  to  d:  a.  Clements,  under  a 
conditional  sale  contract,  a  certain  sawmill, 
and  the  machinery  and  equipment  belonging 
thereto,  for  the  agreed  price  of  *4,300. 
One  thousand  five  hundred  dollars  was  paid 
at  the  time  of  the  purchase,  and  the  balance 
was  to  be  paid  In  two  equal  Installments  of 
$1,400.  One  of  these  installments  was  due 
on  the  20th  day  of  June,  1918,  and  the  other 
on  the  20th  day  of  December,  1918.  The  con- 
ditional sale  contract  provided: 

"In  case  default  be  made  by  the  vendee  in 
paying  for  said  property  according  to  the  terms 
hereof  then  the  vendors  shall  be  entitled  to  re- 
tain all  money  paid  by  the  vendee  on  account 
of  the  purchase  price  as  liquidated  damages  and 
not  aa  a  penalty  and  all  the  rights  of  the  vendee 
to  the  use  of  said  property  shall  cease  and  the 
parties  of  the  first  part  the  vendors  may  change 
their  option,  tahe  the  property  in  payment  of 
the  balance,  due  and  owing  them  under  the 
terms  hereof." 

Mr.  Clements  took  possession  of  Oie  prop- 
erty under  this  conditional  sale  contract, 
and  In  the  latter  part  of  August,  1918,  John- 
son and  Keller,  copartners,  brought  this  ac- 
tion for  the  purpose  of  canceling  the  contract 
nud  forfeiting  all  the  rights  of  Mr.  Clements 
thereunder,  alleging  that  the  purchaser  waa 
In  default  of  the  payment  of  the  first  install- 
ment due  on  June  20,  1918.   Mr.  Clements 


filed  an  answer,  denying  defftnlt  In  paymoit, 
and  alleged  that,  prior  to  the  time  when  tbe 
first  Installment  came  dae,  an  extension  of 
time  was  granted ;  that  he  had  made  certala 
payments  relying  upon  that  extension;  that 
thereafter  the  plaintiffs  had  taken  possession 
of  the  pn^erty,  which  was  of  the  valoe  ot 
$6,000;  and,  by  way  of  cross-complaint,  he 
alleged  that  he  had  been  damaged  In  tbe 
Bum  of  $4,000  thereby.  Plaintiffs,  for  reply, 
denied  the  affirmative  allegations  of  the  an- 
swer. Upon  tliese  Issues  the  case  was  tried 
to  the  court  without  a  Jury.  At  the  dose  of 
the  trial  the  court  made  the  following 
finding: 

"That  D.  A.  Clements,  the  vendee,  and  de- 
f aidant  herein,  has  wholly  failed  and  neglected 
to  pay  the  payment  due  thereon  within  six 
months  after  the  20th  day  of  December,  1917. 
except  the  sum  of  $457.56,  and  that  payment 
has  been  demanded  before  this  action  «ss 
bron^t,  and  defendant  had  failed  to  make  said 
payment  to  comply  with  said  conditional  sale 
contract  as  provldfld  thoein,  and  la  thuefdre  in 
default." 

On  this  finding  the  trial  court  entered  a 
Judgment  In  favor  of  plaintiffs,  canceling  tbe 
conditional  sale  contract  and  leaving  the  pos- 
session of  the  property  In  plaintiffs.  Defend- 
ant has  appealed  from  that  Judgment 

Several  asslgmnents  of  error  are  made,  but 
it  Is  necessary  to  notice  but  one.  Appellant 
contends  that  the  evidence  is  contrary  to  the 
finding  above  quoted.  He  testified,  In  sub- 
stance, tbRt  before  the  $1,400  payment  be- 
came due  In  June,  191S,  he  requested  an  ex- 
tension of  time  until  he  could  sell  certain 
cedar  lumber  then  In  the  yard ;  that  tbe  re* 
spondents  extended  the  time  as  requested. 
The  respondents,  on  the  other  hand,  testified 
that  they  made  no  sac3i  agreement  Th^ 
testified  that  after  the  $1,400  payment  due 
in  June  was  In  defiiult,  Mr.  Clements  came  to 
them  and  said,  in  substance,  that  if  they 
would  not  crowd  him  for  a  couple  of  we^, 
he  would  ship  out  five  or  six  carloads  of 
cedar  lumber  and  pay  the  balance  doe  upon 
the  $1,^  payment;  and  that  they  th«-eup- 
on  said  to  him: 

"Mr.  Clements,  if  yon  can  pay  us  $1,600  in 
two  weeks  that  will  be  aU  right" 

They  also  testified  that  the  cedar. lumber, 
or  a  greater  part  thereof,  was  shipped  from 
the  yard,  and  no  payments  were  made  to 
them;  and  that  afterwards  they  demanded 
payment  and  payment  was  not  made,  where- 
upon they  brought  this  actitm. 
.  A  reading  of  the  testimony  In  the  record 
convinces  us  that  the  weight  of  the  evidence 
Is  In  favor  of  the  finding  made  by  the  trial 
court  from  which  It  is  plain  that  the  appel- 
lant was  in  default  at  the  time  this  action 
was  brought,  and  under  the  plain  terms  of 
the  contract  respondents  were  ^jmtltied  to 
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resdnd  the  conditional  sale  and  take  ba^ 
tbelr  pr(^)er^;  wlilcb  they  did. 
The  jodgnkent  appealed  from  la  therefore 

affirmed. 

HOLCOMB,  a  J.,  and  FULLBBTON, 
PARKEB,  and  BRIDGES.  JJ.,  concur. 


CONNOR  &  GBOGBR,  Inc.,  v.  FOREST 
MILLS  OF  BRITISH  OOLDMBIA, 
Limited.  <Na  15S2T.) 

(Suiveme  Conrfc  of  Waahlnston.  Oct  IS.  1919.) 

Sales  4=»442(4}— Ujeiasttbi:  of  dauaoi^  on 

BBEACH  07  WAKBANTT  DETEBUINABLK 
TALDB  AX  ma  AND  PUOK  Of  DBUTIBT. 

The  measure  of  damages  for  breach  of  war- 
ranty In  sale  is  tke  dUterence  between  the  prop- 
erty's acnial  Talne  at  tbe  time  and  place  of  sale 
and  delivery,  and  what  it  wonid  then  and  there 
have  been  worth  had  it  been  as  warranted; 
and  this  thoagh  it  was  bonght  on  a  bill  of  lad- 
ing, it  by  buyer's  dipectious  and  according  to 
the  invoice  he  received  being  shipped  for  de- 
livery at  a  certain  place,  and  there  being  no  ev- 
idence that  seller  had  notice  or  intimation  that 
it  was  to  be  diverted  to  any  other  market. 

Department  1. 

Appeal  from  Superior  Conrt,  King  County ; 
King  Dykeman,  .Judge. 

Action  by  Connor  &  Groger,  Incorporated, 
against  the  Forest  Mills  of  British  Columbia, 
Limited.  From  Judgment  on  findings  that 
plaintiff  was  entitled  to  damages  in  a  certain 
sum,  and  defendant  to  an  offset,  defendant 
appeals,  and  plaintiff  brings  cross-appeaL 
Bevsrsed  on  d^endant'a  apfiwl  and  remand- 
ed, with  directtons. 

Baxter  ft  Jonca,  of  Seattle,  tot  aj^llant 
Bnnuon,  IhAlnson  &  Jtmea,  of  Seattle  tot 
respondent. 

UITCBELU  J-  TUa  cause  was  tried 
without  a  Jury  upon  the  third  amended  com- 
plaint of  Connor  &  Oroger,  Incorporated. 
After  aU^jng  that  ee^  party  to  the  salt  was 
ft  corporation,  the  cunidalnt  alleged,  in  mth 
stance:  That  In  Angnat,  1914,  P.  O.  Leonard, 
doing  business  as  the  Alliance  Lumber  Com- 
pany of  Seattle,  Wash.,  In  consideration  of 
¥1,200.17,  pnrduued  from  defendant,  Forest 
Mills  of  BriHah  Columbia.  Limited,  of  Ber^- 
atoke,  B.  iX,  wltlunit  <9portoiilty  of  exami- 
nation, a  carload  of  lumber  shipped  from 
ComapUx,  B.  C  for  dditery  at  Dnldth, 
Ulnn.,  warranted  to  be  "No.  1  and  Na  2, 
dear  red  cedar  aiding  according  to  gradea  as 
established  1^  the  British  Columbia  Moun- 
tain Lumber  Manufacturers*  Association"; 
that  defendant  knew  P.  C.  Leonard,  doing 
barineaa  as  the  Alliance  Lumber  Ctmipany, 
bonght  the  Inmba  for  resale  while  the  lum- 


ber was  In  transit ;  that  F.  O.  Leonard  sold 
it  to  Proctor  &  Groger,  Incorporated  [name 
since  changed  to  Connor  &  Groger,  Incorpo- 
rated] under  a  warranty  the  same  aa  orig- 
inally sold  by  defendant;  that  Proctor  & 
Groger,  Incorporated,  diverted  the  lumber  and 
sent  It  to  Wilkes-Barre,  Pa.,  where  It  resold 
the  lumber  to  a  dealer  under  the  same  kind 
of  a  warranty  as  to  quality  and  grade.  That, 
upon  the  arrival  of  the  lumber  at  Wilkes- 
barre,  It  was  discovered  to  be  not  up  to 
grade  or  quality  as  warranted,  that  the  deal- 
er or  customer  at  that  place  refused  to  accept 
It,  and  that  the  expenses  and  charges  in- 
curred in  disposing  of  it  and  the  difference  in 
Its  value  as  It  was  and  as  it  would  have  been 
had  it  been  of  the  quality  as  warranted 
caused  plaintiff  damages  in  the  sum  of  fl,- 
000.  Paragraph  7  of  the  complaint  Is  as  fol- 
lows: 

'*That  plaintiff  caUed  npon  the  said  P.  O. 
Leonard  for  payment  for  said  damages  so  suffer- 
ed, and  said  Leonard  satisfied  plaintiff's  clnim 
against  him  by  assigning  to  plaintiff  his  right 
of  action  against  the  defendant  which  plaintlfC 
now  holds." 

A  general  demurrer  to  the  complaint  was 
filed,  aud  upon  Ite  being  orermled  defendant 
filed  an  answer  denying  tfte  allegations  of 
the  complaint,  except  It  admitted  It  sold  to 
Leonard  the  car  of  lumber  and  that  the  com- 
plaint contained  a  copy  of  the  Invoice.  IPur- 
ther  the  answer  alleged  affirmative  matter 
whl<A  with  plaintiff's  reply  thereto  require 
no  dlBCUBiAon  here.  At  tiie  commau»ment  of 
the  trial,  counsd^  for  defendant,  In  effect  re- 
iterating Its  general  demurrer,  objected  to 
the  Introduction  of  any  evidence  In  sop- 
port  of  the  complaint 

The  ob]ectl<Mi  being  overruled,  the  trial 
proceeded  upon  the  theory  that,  upon  show- 
ing the  lnmt)er  to  be  of  a  qnell^  Interior  to 
the  original  warranty  of  defendant;,  ;the 
plalntUPs  measure  of  damages  would  be  the 
dlflM«nce  between  the  <^Eer  made  by  the 
dealer  at  Wllkes-Baire,  Pa.,  and  the  amount 
reo^ved  there  for  the  lumbar,  leas  necessary 
expenses  and  chai^ces.  The  evidence  to  es- 
tabUdi  the  amount  of  damages,  which  was 
received  over  specific  objections  made  fnmi 
time  to  time  as  well  as  the  general  objec- 
tion by  the  defendant,  ahowed.  In  snbstance, 
that  the  customer  at  WIlkes-Barre,  Pa.,  had 
agreed  to  pay  plaintiff  $1,^.02  for  the  lum- 
bOT,  whldi  amount  less  fright  «F  (856.62 
would  leave  91|471.S0  plaintiff  would  have 
received  for  the  lumber,  whereas,  after  ex- 
penses, testified  to  have  been  necessary,  In 
the  sum  c€  $808.94,  the  lumber  was  sold,  a 
portion  at  Wllkes-Barre,  Pa.,  and  the  rest  at 
Sidney  In  the  state  of  New  York,  for  $705.68, 
leaving  net  tiie  sum  of  $324.74,  which,  taken 
from  $1,471.60  whiCh  plaintiff  would  have  re- 
ceived had  the  lumber  been  as  originally 
warranted,  leaves  the  sum  of  $1,140.76  loss. 
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The  testimony  flhowa  Leonard  was  paid 
"$1500  and  better'*  for  the  lumber,  by  plain- 
tiff. Leonard,  In  writing,  without  stating 
the  consideration  therefor,  assigned  to  plain- 
tiff all  his  rights  against  defendant  fi>r  ship* 
ping  Inferior  stock.  There  was  evidence 
tending  to  show  much  of  the  lumber  was  not 
up  to  the  grade  mentioned  in  the  original 
sale  by  defendant,  the  effect  of  which  la 
strongly  diallenged  by  d^endant — an  im- 
material cotttroTersy  as  we  view  the  whole 
case.  The  pleadings  and  proof  are  silent  as 
to  any  specific  damages  or  loss  suffered  by 
Leonard ;  nor  is  there  any  testimony  to  show 
the  market  conditions  as  to  price  for  the 
grade  of  lumber  claimed  by  plaintiff  to  have 
been  actually  sold  by  defendant  to  Leonard, 
at  Duluth,  Minn.,  or  elsewhere  than  at 
Wilkes-Barre,  Pa.,  and  Sidney,  N.  T. 

At  Uie  conclusion  of  plaintiff's  proof,  de- 
fradant  moved  for  a  nonsuit  on  the  ground 
that  no  cause  of  action  had  been  proven 
against  it.  The  motion  was  denied,  whereup- 
on-defendant  introduced  evidence  in  support 
of  its  affirmative  answer.  The  court  made 
findings  of  fact  that  plaintiff  was  entitied 
to  damages  in  the  sum  of  I1J.46  and  interest, 
and  that  defoidant  was  entitled  to  an  cdbet 
with  interest,  and  entered  Judgment  ats 
cordlngly.  Each  party  took  proper  excep- 
tions to  adverse  findings  and  has  appealed 
from  that  portion  of  the  Judgment  advorae 
to  It 

For  the  purposes  of  the  case  It  may  be  as- 
sumed, as  contended  tor  by  plaintiff,  that 
the  proof  shows  defendant  sold  the  lumber 
to  Leonard  knowing  he  Intended  to  resell  It, 
and  that  under  such  circumstances  It  Is  the 
law  Leonard  was  Justified  In  selling  It  un- 
der the  same  warranty  or  r^resentations  as 
to  4Qalil7  that  be  had  purchased  it,  and  that 
his  customs  could  have  recourse  on  him 
for  damages  if  the  Quality  of  the  lumber  w&a 
inferior,  whldi  would  be  Ibe  meaaure  of 
Leonard's  loss  as  against  defeident  althontfi 
Leonard  bad  not  actually  reimbursed  his 
vendee.  However,  sncb  assumption  Is  upon 
the  understanding  that  all  the  transactions 
occurred  in  tbe  same  place  or  martet,  and 
about  the  same  time.  For  tile  purposes  of  tlie 
ttse  it  may  be  further  assumed,  as  contend- 
ed for  by  plaintiff,  Qiat  when  <me  sells  lum- 
ber representing  it  to  be  of  a  certain  grad^ 
knowing  his  vendee  intends  to  resell  it,  and 
the  TWdee  does  resell  it  wltb  the  same  war- 
ranty or  representation  as  to  quality,  and 
the  Bubvendee  sustains  a  loss  by  reason  of  the 
inferior  qnallty  <tf  tba  lumber,  the  subvoip 


dee  may,  In  the  absence  of  a  Judgment 
against  his  vendor  or  any  reimbursement 
other  than  an  as^gnment  of  his  vendor's  right 
of  action  against  the  original  vendor,  sue  and 
recover  damages  on  the  assignment  against 
the  original  vendor,  provided  tbe  proof  and 
damages  are  within  the  scope  of  the  liability 
involved  In  the  sale  by  the  original  vendor. 
The  qualifications  Just  mentioned  suggest 
the  weakness  of  plaintiff's  case.  This  la  not 
an  action  to  rescind  the  purchase  and  re- 
cover the  pundiase  pric^  nor  one  for  fraud 
and  deceit,  but  one  for  breac3i  of  warranty 
or  representations  as  to  the  quality  of  peracat- 
al  property.  In  the  case  of  Abrahamscm  v. 
Cummlngs,  6B  Wash.  85,  117  Paa  709,  tiiU 
court,  citing  many  cases,  said: 

"This  was  not  an  action  to  rsndnd  the  pur- 
chase and  recover  tiia  purchase  price,  but  to 
recover  damages  for  breach  of  warrant.  Tbt 
measore  of  damages  In  such  a  case,  aocordiag 
to  the  universal  trend  of  aathority.  is  the  dif- 
ference between  the  actual  value  of  the  prop- 
erty at  the  time  and  place  of  sale,  and  its  ac- 
tual value  at  the  same  time  and  i»lae6  had  it 
bea  what  It  was  warranted  to  be." 

If  rellautt  be  had  upon  llie  allegation  and 
Ittoof  that  Leonard  purchased  the  lumber 
np<m  a  bUl  of  luUiv  and  si^t  draft,  with- 
out any  tqipcntunity  to  examine  tiw  Inndier, 
tiie  answer  is  that  by  his  directions,  and  ac- 
cording to  the  Invoice  he  received,  the  lumber 
was  shipped  for  delivery  to  blm  at  Ehiluth, 
Minn,  and  tiiere  is  no  proof,  either  direct  or 
by  the  all^test  inference  that  defendant 
ever  had  any  notice  or  Intlmatim  the  lum- 
ber was  to  be  diverted  to  any  otiier  marked 
and  it  is  i^n  the  record  contains  no  proof 
of  tin  maxket  Value  of  sacih  lumber  as  plain- 
tiff dalms  it  recrtnd.  except  at  Wilkes- 
Barre,  Pa.,  and  Sldn^.  N.  T. 

Mot  having  responded  to  tin  role  as  to  tiie 
measure  oi  damages  for  tiie  breadi  of  sndi 
a  contract,  concerning  time  and  place  of  the 
original  sale  and  dellvwy,  plaintiff  was  not 
entitted  to  reoovtfr.  We  understand  defend- 
ant, waiving  all  claims  on  account  of  an  off- 
set allowed  It  in  til*  Judgment,  InalstB  vpon 
ita  rltfits  to  a  Judgment  of  noasnlt  Onr  oon- 
(dnslon  on  defoidanft  appeal  diflmses  of  tbe 
cross-appeal  without  the  necessity  of  any 
further  comment  thereon. 

The  Judgment  Is  reversed  m  deCoadan^s 
appeal,  and  the  cause  is  remanded,  with  di- 
rections to  the  lower  court  to  enter  Judgment 
of  nonsuit  in  favor  of  defendant. 

HOLOOMB,  a  J.,  and  HAOKINTOSH, 
TOLMAN,  and  MAIN,  JJ..  concBr. 
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WEIFFENBACH  t.  PUGET  SOUND 
BRIDGE  &  DREDGING  GO. 
ct  aL   (No.  14893.) 

(Sapreme  Court  of  Washington.  Oct.  15, 1919.) 

1.  EnDsiTCB  ^»474(l8>— Or  sutvaxtntsDvsT 
or  consTBtrcnoN  of  cottntt  oompktknt  as 

TO  VALUE  or  EXTBAB  IN  CONTBACT. 
In  an  action  by  subcontractor  for  amoant 
daimed  to  be  due  on  the  contract  as  well  as  an 
amount  claimed  for  extras,  the  general  contract 
hring  with  the  county  for  the  constructiou  of 
a  courthouse,  held,  that,  the  superintendent  of 
conBtraction  for  the  county  was  a  competent 
witness  as  to  the  amoant  and  reasonable  value 
of  the  extrUi'eTen  thoa^  his  deterulaation 
might  not  be  condiulve. 

2.  CoBT3  <@=360— Appobtionmeitt  in  EQUITT 

CASES  IN  DISCBETIOn  Or  COUBT. 

Unlike  an  action  at  law,  where  plaintiff  is 
entiaed  to  costs  under  Rem.  Code  1915,  |  476, 
the  apportioDment  of  eosti  in'an  equitable  salt 
rests,  under  section  493,  fn  the  discretion  of  the 
eourL 

8.  Cosra  *=960— What  coNSTmrrEs  equita- 

BU:  SDITB. 

A  suit  by  subcontractor  on  a  connty  build- 
ing to  recover  an  amount  claimed  due  from  the 
principal  contractor,  where  an  order  restraining 
county  from  making  further  poyipents  to  the 
principal  contractor  waa  sooght  as  wdl  aa  re* 
lief  against  sureties  on  his  bond,  te  equitable  In 
Its  nature,  and  eosta  should  be  apportioned  un- 
der eqoitable  rules. 

4.  Costs  ^s=>S2&)  —  AsraasMENT  againot 
pi.AinTirr  wabaanted  thouoh  m  sad 

JmOHXIfT  WHEBZ  OUU  WAS  KXOBSBITB. 

Where  a  suit  by  subcontractor  on  comity 
boHdinc  against,  the  principal  contractor  was 
equitable  in  its  natnre,  and  thou^  be  recovered 
a  sabstantial  judgment  his  daim  was  grossly  ex- 
cesdve  and  fraudulent,  held,  that  the  assess- 
ment of  costs  against  the  subcontractor  was 
warranted*  partlcalarly  where  there  was  no  dla- 
pQte  as  to  the  amount  recovered. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
John  S.  Jttvey,  Judge. 

Action  by  Angnst  W^ffenbadi  againsf  tbe 
Paget  Strand  Bridge  &  Dredging  Company 
and  others.  From  the  Judgment  for  part  on- 
ly of  tbe  amoont  i^almed,  plaintiff  appeals. 
Affirmed. 

See,  alao,  108  WadL  240,  174  Pae.  la 

E.  H.  FUcK  and  Preston  ft  Ttiorgrlmaon,  an 
of  Seattle,  for  appellant. 

Roberts,  Wilson  A  Skeel,  Fred  0.  Brown, 
A.  H.  Londln,  Howard  Hanson,  and  S.  M. 
Bracfcett,  all  of  SeatQe,  fior  respondents. 

MOUNT,  J.  This  action  was  brou^t  to 
recover  $14,510.69,  a  balance  alleged  to  be 
due  tbe  plaintiff  upon  a  snbcontract  for  cer- 
tain construction  upon  tbe  King  county  court- 


house, and  also  for  $79,200.33  for  alleged  ex- 
tras fundidied  upon  that  buUdlng.  Tbfs  com- 
plaint prays  for  a  Judgment  against  the 
Puget  Sound  Bridge  St  Dredging  Comiiany  for 
$95,696.82,  with  interest;  for  an  attorney's 
fee  of  $7,500;  for  sntdi  Judtpoent  against 
King  county  as  may  protect  the  plaintiff  In 
case  Judgmoit  may  not  be  enforced  against 
the  other  defendants;  and  for  an  order  re-, 
straining  King  county  from  making  further 
payments  to  the  Puget  Sound  Bridge  9c 
Dredging  Company.  The  bonding  companies 
were  made  partlea  because  of  being  sureties 
upon  the  main  contractor's  bond  fbr  tbe 
faithful  performance  of  tlw  original  contract. 
Several  defenses  were  interposed  by  the 
Puget  Sound  Bridge  &  Dredging  Company 
and  the  county.  The  defendants  admitted 
the  balance  alleged  to  be  due  upon  the  con- 
tract, but  denied  the  amount  chilmed  as  ex- 
tras, and  by  cross-complaint  allege  damages 
for  tidperfect  work  and  materials  and  d^Iay 
In  tbe  performance  of  work.  Upon  these 
Issues  the  case  waa  tried  to  the  court  without 
a  Jury.  Tbe  trial  occupied  six  weeks'  time 
of  the  trial  court.  The  record  Is  voluminous. 
The  trtat  Involved  an  accounting  between  the 
county,  the  original  contractor,  and  the  sub- 
contractor, and  the  reosonable  value  of  the 
work  and  materials  claimed  as  extras.  At 
the  conclusion  of  the  trial  the  court  found 
that  Che  county  was  Indebted  to  the  princi- 
pal contractor,  the  Puget  Sound  Bridge  ft 
Dredging  Company,  in  ttie  sum  of  $33,616.- 
67 ;  that  the  Pu^  Sound  Bridge  ft  Dredf^ng 
Company  was  Indebted  to  the  plaintiff  In  the 
Bum  of  $88,276.93;  and  ordered  that  the 
amount  found  due  from  the  county  to  tbe 
Puget  Sound  Bridge  ft  Dredging  Company  be 
deposited  with  flie  cleA  of  tbe  superior  court, 
that  the  amount  due  the  plaintiff  be  paid 
from  tiiat '  fund,  and  that  after  certain 
amounts  found  due  the  Interveners  had  been 
paid  the  balance  be  paid  to  the  plaintiff.  The 
court  also  ordered  that  th6  defendants  were 
entitled  to  their  costs.  The  plaintiff  has 
appealed  from  that  decree. 

The  principal  facts  may  be  briefly  stated 
as  follows:  In  July,  1914,  King  county  enter- 
ed into  a  contract  with  the  Puget  Sound 
Bridge  ft  Dredging  Company  by  which  that 
company  agreed  to  construct  a  courthouse 
for  an  agreed  sum.  This  contract  was  for  a 
bnlldlng  consisting  of  a  basement  and  two 
stories,  according  to  plans  and  specifications, 
but  provided  that  additional  stories  might 
be  added  within  a  given  time.  Thereafter, 
on  August  18,  1914,  the  appellant  entered 
into  a  subcontract  with  the  Puget  Sound 
Bridge  ft  Dredging  Company  by  which  con- 
tract the  appellant  agreed  to  furnish  and 
Install  in  the  building  all  doors  and  ti-lra, 
plate  glass,  hardware,  outside  windows,  sky- 
lights, galvanlzed-lron  cornices,  etc.,  for  an 
agreed  sum.    Thereafter,  at  the  option  of 
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tbe  county  tibree  uddltlonal  stories  were  add- 
ed to  the  building;  the  work  to  be  done  at 
an  agreed  price  according  to  plans  and  speci- 
fications fnrnlshed  and  made  a  part  of  the 
contract,  Tbe  subcontract  between  appellant 
and  the  Puget  Sound  Bridge  ft  Dredging 
Company  provided  as  followe: 

"Whwas,  the  party  of  the  first  part  (ap- 
pellant) has  examined  said  plans  and  specifi- 
cations and  the  contract  of  second  party  with 
King  county,  Washington,  and  is  familiar  there- 
with, new  tiierefore,  It  has  been  and  is  hereby 
now  agreed  by  and  between  the  parties  hereto: 

"First  That  first  party  will  do  all  of  the 
worlc  and  furnish  aU  of  the  material  necessary 
and  reqnired  to  be  done  by  and  onder  the  plana 
and  specifications  hereinabove  referred  to,  in 
the  construction  and  installation  of  iJi  the  doors 
and  trim,  all  plate  glass,  all  hardware,  idl  oat- 
side  windows  and  hardware  and  plate  glass,  all 
roofing,  all  abylights,  all  metal  windows  and 
glass  and  all  galvanized  iron  cornices,  Inclading 
everything  incidental  to  and  in  connection  with 
all  of  the  above-named  it^s,  constmction  and 
installation,  all  to  be  done  in  strict  accordance 
with  the  contract  of  second  party  with  King 
county,  Washington,  and  the  plans  and  speci- 
fications of  King  county  as  furnished  to  sec- 
ond party,  and  the  first  party  does  expressly 
agree  to  and  In  all  things  conform  to  all  tbe 
reqmrem»its  of  King  coanty,  its  architect  and 
its  BUpcrintendent  of  bnildings,  and  to  install 
all  of  said  above  work  and  material  under  the 
said  contract  and  specifications  to  the  entire 
satisfaction  of  King  county,  its  ar<^itect  and 
superintendent  of  bnildings." 

After  the  building  was  completed,  an  item- 
ized claim  for  extras  was  made  by  appellant 
to  the  Puget  Sound  Bridge  ft  Dredging  Com- 
pany and  in  turn  by  that  company  to  the 
county.  This  dalm  was  referred  to  Mr. 
Aldrldh,  superintendent  of  construction  for 
the  county,  who,  after  examining  the  same, 
certified  that  the  county  was  liable  to  the 
Puget  Sound  Bridge  ft  Dredging  Company  for 
the  sum  of  $33,616,  from  which  should  be 
deducted  $5,100  for  defective  work.  Appel- 
lant claimed  a  larger  sum  and  afterwards 
filed  notice  of  a  claim  against  the  county 
and  the  sureties  upon  the  contractor's  bond. 
In  accordance  with  the  statutes  relating  to 
bonds  of  contractors  upon  public  works ;  and 
brought  this  suit  No  money  Judgment  was 
(lemiiiided  against  the  county.  The  relief 
demanded  against  the  county  was  that  appel- 
lant have  "such  judgment  against  said  coun- 
ty of  King  as  may  be  necessary  to  protect 
said  plaintiff  In  the  event  of  the  failure  of 
the  judgments  against  any  of  the  remaining 
defendants,  to  the  extent  that  such  Judg- 
ment may  be  proper  by  reason  of  permitting 
the  withdrawal  of  funds  by  the  general  con- 
tractor [the  brlduG  company]  In  the  face  of 
the  claims  of  plaintiff  herein,"  and  that  the 
county  be  restrained  from  making  further 
payment  of  reserved  percentage  to  tbe  Puget 
Sound  Bridge  ft  Dredging  Company. 


[1]  We  find  it  unnecessary  to  mention  all 
the  points  raised  by  the  appellant.  One  of 
the  points  is  that  tbe  trial  court  erred  in 
following  the  allowanbe  made  by  Mr.  Aldrich. 
The  respondents  claimed  upon  the  trial  that 
tbe  findings  of  tbe  Buporlntendent  were  con- 
clusive of  the  amooDt  and  reasonable  value 
of  extras.  The  trial  court  was  IncUned  to 
this  view,  but  refused  to  so  rule  and  went  hi- 
to  the  merit  of  each  claimed  item  and  the 
reasonaWe  value  of  each  article  and  the  time 
necessary  to  install  tbe  work;  and  finally 
concluded  upon  conflicting  evidence  that  tbe 
allowance  made  by  the  snperlntendent  was 
correct  upon  all  the  Items  In  dispute.  We  are 
of  the  opinion  that  the  trial  court  properly 
so  found.  We  shall  therefore  not  follow  the 
argument  of  counsel,  or  the  evidence,  upon 
many  Items  in  dispute;  nor  upon  the  question 
of  the  qualifications  of  the  snperlntendent  to 
pass  upon  the  items,  except  aa  a  witness  as  to 
values.  As  to  these  matters  his  evUeaca 
was  clearly  competrat 

One  of  the  principal  items  In  dispute  was 
whether  the  outside  window  casings  were  to 
be  of  bronze  or  galvanized  Iron.  It  Is  claim- 
ed by  the  appellant  that  the  contract  provid- 
ed for  Iron,  but  that  he  was  required  to  sub- 
stitute bronze,  for  which  he  claimed  an  extra 
amounting  $6,600.  'It  Is  plain  from  the 
original  contract  that  these  window  casings 
were  te  be  of  bronze,  and  a  reference  to  the 
paragraph  of  the  subcontract  atwve  quoted 
makes  It  plain  that  appellant  was  to  do  liis 
work  "In  strict  accordance  with  the  contract 
of  second  party  with  King  county."  So  the 
trial  court  ivoperly  found  that  this  item  was 
not  an  extra. 

[2-4]  Appellant  finally  contends  tbat  tiie 
court  erred  In  assessinK  costs  against  the  ap- 
pellant. It  Is  argued  that  the  action  Is  a 
law  action,  and  that  since  appellant  obtained 
judgment  he  was  entitled  to  bis  costs,  under 
section  476,  Rem.  Code:  We  have  held  tbat 
the  apportionment  of  costs  in  an  equitable 
suit  rests  In  the  discretion  of  the  court 
Seward  v.  Spurgeon,  9  Wash.  74,  37  Pac. 
303 ;  Churchill  v.  Stephenson,  14  Wash,  620. 
45  Pac.  23 ;  Brown  v.  Anacortes,  79  Wash.  33, 
139  Pac  652 ;  section  493,  Hem.  Code.  There 
can  be  no  doubt  that  this  was  an  equitable 
action,  because  the  complaint  prays  for  a 
restraining  order  against  the  county  and  for 
equitable  relief.  The  trial  of  the  case  involv- 
ed a  long  accounting  between  the  parties, 
and  the  complaint  upon  its  face  Is  Id  tbe 
nature  of  a  Ueo  foreclosure  seeking  to  hold 
the  sureties  upon  the  statutory  bonds  of  the 
original  contractor.  The  decree  entered  was 
a  decree  in  equity.  If  there  can  be  a  case 
where  the  plaintiff  is  liable  for  costs,  though 
he  succeed  in  part,  this  Is  such  a  case;  for 
here  the  appellant  filed  an  outrageously 
excessive  and  fraudulent  claim  for  extras 
and  testified  that  It  was  correct,  when  it  was 
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afterwards  dearly  proved  to  hare  been  made 
ftaadulently.  The  amount  allowed  to  the 
appcHant  by  tbe  court  was  never  disputed  by 
any  of  the  respondente.  For  all  these  rea- 
sons, we  are  satisfied  that  tbe  trial  court 
properly  awarded  coots  in  favor  oC  the  n- 
spondents. 

We  find  no  error,  and  the  jndgmoit  ap- 
pcnled  from  is  therefore  affirmed. 

HOLCOMB,  C.  J.,  and  PABEEB,  BRIDO-' 
ES,  and  FULIiBIlTON,  JJ.,  concur. 


LEHMAN  V.  MARYOTT  &  SPENCER  LOG- 
GING CO.   (N^.  15339.) 

(Sapreme  Conrt  of  Washington.  Sept  8,  1919.) 

1.  Nbolioxitck  «s321  —  Case  essentxal  to 

PKEVxnT  SFBKADINO  07  FIBE. 

One  starting  a  fire  on  his  own  land  is  re- 
quired to  exercise  reaaooable  care  to  prevent 
it  from  spreading  to  a  neighbor's  land ;  other- 
vise,  he  is  liable  for  bis  negligence. 

2.  NiGUGXRCB  ^»134(1)— BTZDinoi  INSUT- 
nCXEKT  TO  snow  NBGUOBNCI  IN  PIBHIT' 
ni?0  SPBEAD  OF  TIBE. 

Evidence  Aeld  insnfficient  to  show  that  de- 
fendant logging  company  was  negligent  in  per- 
mitting the  spread  ui  fro  to  plaintiff's  prop* 
erty. 

3.  NBaLioinoi  «=:>62(1)  —  PEBMrmso 

SPREAD  OF  FIBE  TOO  BEUOTS  WHEN  NEW 
EFFICIENT  CAUSE  INTEBVENES. 

If  one  is  negligent  In  permitting  tbe  spread 
of  fire,  bat  a  new  cause  intervenes  which  of  it- 

is  sufficient  to  stand  as  the  cause  of  tbe  dam- 
age, tbe  original  negligence  is  too  remote  to  sos- 
tain  recovery. 

1  Neoliqence  4»62(1)  —  Winn  intebvek- 

ino  BEXJEVES  FABTT  FBOIC  BBSPONSIBIUTT 
FOB  SPREADINO  FIBE. 

A  strong  wind,  wMcb  arises  while  a  fire  is 
in  progress  and  carries  it  from  tbe  land  where 
«t  to»whcre  it  would  not  otherwise  have  spread, 
ia  an  intervening  cause  relieving  the  party  re- 
■ponsible  for  the  original  setting  from  Uability 
fir  damages.  ^ 

Department  1. 

Appeal  fnHo  Superior  Goort,  King  Goanty ; 
1.  T.  Ronald,  Judge. 

Action  by  Sanmel  8l  Lehman  agalnat  &e 
Matyott  &  Spencer  Logging  Company.  Ftom 
Judgment  for  plalntiflF,  defendant  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tion to  dismiss. 

Geo.  H.  WalKer  and  Robt  B.  Walklnshaw, 
both  of  Seattle,  for  appellant. 

EHas  A.  Wright  and  Sam  A.  Wrlgbt,  both 
of  Seattle,  for  respondent. 


SPENCEK  LoaaiNG  CO.  823 
p.) 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  loss  of  pn^rty  de- 
stroyed by  fire,  l^e  cause  was  tried  to  the 
court  and  a  Jury  and  resulted  In  a  verdict 
In  favor  <xC  die  plaintiff.  Tbe  defendant 
IntHposed  a  motion  for  Ju^mmt  notwith- 
standing the  verdict  and  in  the  alternative 
for  a  new  trial,  both  of  which  were  overruled. 
Judgment  was  raitered  upon  the  verdict,  and 
the  defendant  aiQjeala. 

The  respondent  la  ttie  owner  of  a  small 
ranch  on  the  north  banlc  (tf  the  Dosewalllps 
river  about  six  miles  west  of  Brliinon  In 
Jefferson  county.  On  this  rantih  there  were 
some  small  buildings  and  other  articles  of 
property.  The  Maryott  ft  Spencer  Lo^ng 
Company,  Uie  appellant,  was  engaged  In  log- 
ging operations  on  the  aonth  side  of  the  Dose- 
wallipa  river  and  near  the  respondrat's 
ranch.  The  appellant  desiring  to  change  the 
location  of  Its  logging  camp,  some  time  prior 
to  the  28th  day  of  May,  191S,  felled  and 
bnd^  the  timber  on  a  tract  of  land  on  tin 
south  side  of  th&  river  for  a  distance  ctf  about 
700  feet  mnnlng  along  the  xiver  and  extend- 
ing back  about  360  feet.  This  tract  of  land 
was  across  the  river  frmn  the  ret«)ondent*ft 
property  and  a  little  to  the  west.  The  river 
at  this  place  is  approximately  100  feet  wide 
The  tract  (tf  land  referred  to  was  In  the 
Olympic  National  Forest  Reserve.  On  the 
2Stii  day  <tf  May,  1918,  the  timber  upon  the 
camp  site,  having  been  previously  cut  and 
pr^ared,  was  burned  under  the  direction  and 
supervision  of  a  federal  forest  ranger,  who 
was  acting  in  tbe  line  of  his  dnty. 

Prior  to  the  firing,  a  flre  trail  had  been 
made  around  tlie  tract  to  be  burned.  Aa  ia 
commim  In  such  cases,  the  flre  continued  to 
biun  in  various  [toces  over  the  tract  untU 
on  the  4th  day  of  June,  when  It  escaped  to 
the  adjoining  property,  and,  .after  burning 
over  six  or  seven  acres,  was  pot  under  con- 
trol and  spread  no  farther.  On  the  7th  day 
of  June,  there  was  no  flre  either  on  tbe  brig- 
ioal  tract  flred  or  that  to  which  It  had  es- 
caped on  the  4th  of  June,  except  one  smoul- 
dering root  In  about  the  center  of  the  proposed 
camp  site.  This  was  burning  underground 
and  was  so  situated  that  it  could  not  be  ex- 
tinguished. The  flre  was  beneath  tbe  sur- 
face, and  a  little  smoke  was  coming  there- 
from. All  tbe  debris  over  the  tract  bad  pre- 
viously been  consumed  by  the  fire.  Oq  this 
date  some  dirt  was  thrown  over  the  smoiil* 
dering  root.  Conditions  remained  tbe  same 
until  Sunday  afternoon,  June  9th,  when  a  flre 
occurred  which  destroyed  the  respondent's 
property,  for  which  he  seeks  recovery.  The 
flre  also  desitroyed  a  large  amount  of  property 
owned  by  the  appellant. 

During  the  forenoon  of  the  9th.  tbe  wind 
arose  and  increased  In  velocity  until  about 
i  or  it  o'clock  In  the  afternoon,  when  it  was 
blowing  what  Is  referred  to  as  a  "gale."  At 
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about  the  time  the  Are  started  tbe  wind  waa 
not  blowing  consistently  In  one  direction, 
but  was  wblrllng  to  some  extent.  On  Sunday 
tbe  watchman  was  on  daty,  a  man  of  many 
years'  experience  In  the  wooda  He  visited 
the  camp  site  between  9  and  10  o'clock  in 
the  morning,  and  at  that  time  there  was 
smoke  only  from  the  one  smonlderlng  root 
ahove  referred  to.  He  Tisitcd  the  site  every 
hour  thereafter,  and  when  he  was  returning 
to  it  between  2  and  S  o^clock  in  the  after- 
noon he  observed  a  couple  of  "Uttle  fires  on 
the  hill  above  the  camp  site."  He  started 
for  the  logging  camp  to  get  help;  but,  owing 
to  the  wind  prevailing  at  that  time,  the  fire 
spread  rapidly  and  did  a  great  amount  of 
damage.  The  facta  above  stated  are  sup- 
portud  by  evidence  not  in  conflict. 

[1}  The  first  question  ia  whether  the  appel- 
lant was  negligent  in  looking  after  the  fire 
after  It  had  been  started,  and  particularly 
on  the  9th  of  June.  The  rule  in  such  cases 
is  that  one  starting  a  Are  on  his  own  land 
la  required  to  exercise  reasonable  care  to  pre- 
voit  it  from  spreading  to  a  neighbor's  land. 
If  in  this  regard  be  acts  as  a  reasonably  pru- 
dent person  would  have  acted  under  like  or 
similar  drcumstanoes,  be  is  no^  guilty  of  neg- 
ligence. On  the  other  hand,  it  he  falls  to  so 
act,  he  has  not  exercised  that  degree  of  care 
which  the  law  requires  of  him  and  would 
be  chargeable  with  negligence.  Liability 
must  be  predicated  upon  negligence.  Kuetan 
V.  Dix,  42  Wash.  682,  8S  Pac  43;  Sandberg 
V.  Cavannugh  Timber  Oo.,  95  Wash.  056,  164 
Pac  200. 

C2]  Applying  the  rule  stated  to  the  pr^ 
ent  case,  we  think  there  Is  no  evld^ice  to 
Justify  a  finding  of  negligence  on  the  part  of 
the  appellant  For  two  or  three  days  prior 
to  the  9th  of  June,  there  had  been  no  fire 
except  the  smqutderlng  rooL  This  was  near 
the  center  of  the  camp  site,  and  the  debris 
Uiercon  had  been  previously  burned.  A 
watchman  had  been  left  in  charge,  who  visit- 
ed the  property  hourly  on  Sunday  prior  to 
the  fire  and  discovered  It  soon  after  it  broke 
out  At  this  time  tbe  condition  of  the  wind 
was  such  that  the  fire  spread  with  great 
rapidity.  Under  the  drcumstancea,  the  ap- 
pellant exercised  ordinary  care  to  pxevent 
the  spreading  of  the  firew  It  was  as  vitally 
Interested  in  seeing  Oiat  the  ^  did  not  es- 
cape, as  was  any  other  person,  if  not  more  so. 
It  was  not  reasffioably  to  be  anticipated  that 
the  wind  wtnild  canae  the  fire  from  the 
smoulderli^  root  to  escape  and  do  damage, 
assuming  that  It  came  from  this  source. 
Ttiere  is  no  evidence  of  any  other  fire  upon 
the  tract  at  that  time  or  for  some  days  pre- 
vious. 

[3]  Assuming,  however,  that  the  appellant 
did  not  exercise  the  required  degree  of  care, 
It  does  not  foUow  that  the  respondent  can 
prevail.  If  the  appellant  were  negligent  and 
a  sew  cause  intervenes,  which  of  Itself  ii 


sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  first  act  Is  considered  too  remote 
to  sustain  a  recovery.  In  Stephens  v.  Mutual 
Lumber  Co.,  103  Wash.  1,  173  Pac.  1081, 
upon  this  question  it  was  said : 

"One  who  loses  property  by  fire  is  governed 
by  tbe  established  rules  of  law,  and  recnrrins 
to  first  principles,  if  sutMequent  to  the  act  of  ths 
party  charged,  whether  it  ba  rightful  in  ito  tn- 
oeptitm,  or  wnmgful  la  tibe  sense  that  it  is  nefc- 
ligeiit,  a  new  cause  iatervoies  which  of  itsdf 
is  suffident  to  stsnd  as  the  cause  of  the  misfor- 
tune, the  first  act  is  considered  as  too  remote 
to  sustain  a  recov«7.  In  loeg\ns  operations 
and  in  the  clearing  of  new  lands,  it  is  necessary 
to  build  fires  and  to  destroy  wastes  This  cannot 
he  done  without  a  certain  hazard  to  other  prop- 
erty; bat  the  law  does  not,  for  that  reason, 
deny  ttie  right  to  maintain  fires  la  the  prosecu- 
tion of  legitimate  bnsinesSf  nor  wlU  it  charge 
one  with  negligence  who  fidls  to  put  out  a  fire 
which  ia  not  threatening,  wben  such  file,  by  Na* 
SOD  of  some  new  cause,  lodges  on  tiie  property  of 
another  or  goes  beyond  tin  control  of  the  pe^ 
son  who  set  it  out" 

[4]  In  this  case  It  Is  apparent  that  no  fire 
would  have  occurred,  and  no  loss  wonld  have 
resulted  from  the  fire,  had  it  not  been  for  the 
unusual  'condition  of  the  wind.  A  strong 
wind,  which  arises  while  a  fire  is  in  progress 
and  carries  It  where  It  would  not  otherwise 
have  spread,  Is  an  Intervening  cause  which 
will  relieve  the  party  responsible  for  the 
original  fire  from  liability  from  loss.  In 
Thompson's  Oommentorles  on  the  Law  of 
Negligence,  vol.  1,  {  126,  the  rule  Is  so  stated: 

"A  strong  wind  which  arises  while  a  fire  is 
in  progress  and  carries  It  where  it  copld  not 
otherwise  have  spread,  and  there  destroys  prop- 
erty, 1b  an  intervening  canse  which  will  re- 
lieve the  party  respimdble  for  the  original  fire 
from  liability  fw  the  loss  of  snch  property,  na- 
der  principles  already  explained." 

Considerable  discussion  is  found  In  the 
briefs  under  the  question  of  when  the  wind, 
being  considered  as  the  "act  of  God,"  will 
relieve  from  liability,  and  when  it  will  not 
The  rule  on  this  qaestion  Is  well  stated  in 
Thompson's  Commentaries  on  the  Lair  of 
Negligence,  vol.  1,  |  72,  as  follows: 

"^e  role  under  this  head  can  well  be  said  to 
be  that,  'when  the  act  of  God  Is'  the  canse  of  a 
losa,  it  is  not  enough  to  sbow  that  tiie  defend- 
ant has  been  gcilty  of  negligence ;  the  ease  muftt 
go  further  aad  show  that  autdi  negligence  was 
an  active  agent  In  bringing  about  the  loss,  with- 
out wbidi  agenc7  the  loss  would  not  have  oonir- 
red.*" 

The  evidence  In  the  twesent  case  fhlls  to 
show  that,  even  though  the  appelant  was 
negligent  in  looking  after  the  fire,  such  neg- 
ligence was  the  active  agent  In  Mnging 
lUtKrat  the  loss  and  without  wUch  agency  tbe 
loss  would  not  have  occurred. 

The  nnconflictlng  evidence  in  this  case  can 
lead  to  but  one  conclusion,  which  la  th^  tbe 
active  agent  In  produding  Uie  loss  for  wMcb 
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(Ms  action  la  bronj^t  was  the  violence  of  flie 
wind,  witboat  which  It  would  not  have  oc- 
curred. This,  as  stated  In  Stephens  v.  Mu- 
tual Lumber  Co.,  supra,  was  an  Intervening 
new  canse  "which  of  Itself  was  snfflcient 
to  stand  as  the  cause  of  the  misfortune. 

The  ease  of  Jordan  v.  Welch,  61  Wash.  669, 
112  Pac.  6u6,  Is  different  in  its  facts,  and 
therefore  distinguishable.  In  that  case  rail- 
road contractors  in  construction  work  i^r- 
mitted  sparks  or  live  coals  from  an  engine 
operating  a  steam  shovel  to  fall  upcm  the 
right  of  way,  and  allowed  the  flre  to  spread 
to  an  adjoining  meadow,  during  t-fae  dry 
season,  and  took  no  precautions  against  the 
communication  of  the  fire  to  the  adjoining 
landsu  In  other  words,  permitted  the  sparks 
and  live  coals  to  fall  upon  dry  grass  In  the 
right  of  way,  without  exercising  any  care  to 
prevent  It  from  i^readlng  to  adjoining  lands. 

The  case  of  New  Brunswick  S.  &  C.  T.  Co. 
T.  Tiers,  24  N.  J.  Law,  697,  64  Am.  Dec.  SM. 
and  the  case  of  Merritt  v.  Earle,  29  N,  T.  115, 
86  Am.  Dec.  292,  are  both  cases  where  prop- 
erty was  lost  or  destroyed  while  in  the  pos- 
session of  a  carrier.  The  rule  of  liability  of 
a  carrier  In  such  eases  being  that  of  an  in- 
surer and  not  that  of  ordinary  care,  those 
cases  are  inapplicable  here. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  a  direction  to  the  su- 
perior court  to  dismiss  the  action. 

HOLOOMB.  G.  J.,  and  MACKINTOSfi  and 
UITCHEIiL,  JJ.,  Gcmcar. 


BRANDON  T.  OLOBB  INV.  GO. 

(No.  15377.) 

(Snprane  Court  of  Washington.    Sept.  24, 
1919.) 

1.  HAnsR  AND  sntTAKT  «a>217(8),  234(1)— 
Wincn  DKFiCF  oBTxotra,  kecovekt  babbed 

BT  C0RTBIB1TT0BT  MBGLIOKNCE  OB  ASSOUP- 

noN  or  BISK. 

Where  rhe  danger  or  defect  is  open  to  the 
knowledge  of  the  servant  as  much  as  of  the  mas- 
ter, the  servant  cannot  recover  for  Injury,  hav 
ing  been  guilty  of  contributory  negligence  or  as- 
sumed the  risk. 

2.  Hasxkb  akd  asBVANT  ^=»217({9,  234(3)  — 

CONTBraUTOBT  NEGLIGENCK  OB  ASStJUPTION 

OF  RISK,  BAB  TO  BECOVBBT. 
Where  a  window  washer,  sccustomed  to  the 
building  and  having  had  opportunity  for  iaspeo- 
tlon,  was  precipitated  to  the  ground  and  killed 
because  the  window  sash  to  which  he  held  pull- 
ed out,4iis  widow  cannot  recover  for  big  death 
on  account  of  his  omtrfbutory  negUgenoe  or 
assompdon  of  risk. 

liepartment  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Mitchell  Gnifam.  Judge. 


Action  by  May  Brandon,  admlnlatratrix, 
against  the  Globe  Investment  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. « Reversed,  and  remanded  for  dis- 
missal. 

Boberts  ft  Skeel.  oi  Seattle,  for  appellant 
Earr  ft  Oresory  and  H.  6.  Sutton,  all  of 
Seattle,  for  respondent 

BRIDGES,  3.  On  April  27,  1918,  and  for 
many  years  prior  theteto,  the  appellant  was 
the  owner  of  the  Globe  Block  in  Seattle. 
Wash.  For  sir  or  eight  years  prior  to  that 
date  Ntil  A.  Brandon  had  been  employed  as 
the  window  washer  for  such  block.  He  used 
his  own  methods  and  tools  in  the  perform- 
ance of  this  work.  It  had  been  his  habit  to 
wash  the  windows  several  times  each  year. 
The  windows  were  all  of  the  common  upper 
and  lower  sash  kind.  On  the  date  above 
mentioned  Brandon  was  washing  one  of  the 
windows  on  the  se«md  floor  of  the  bnilding. 
While  no  person  saw  the  accident  yet  we  be- 
lieve It  can  fairly  be  stated  that,  after  wash- 
ing the  inside  of  this  particular  window,  the 
deceased  raised  the  lower  sash  and  climbed 
out  onto  the  window  sill,  then  lowered  both 
sashes,  and,  while  holding  onto  the  window 
with  one  hand,  used  the  other  to  wash  the 
outside  of  the  window.  Manifestly  the  win- 
dow was  not  sufficient  to  bear  si^ch  weight  as 
he  put  on  it  for  he  fell  to  the  paved  alley 
below,  and  Shortly  thereafter  died  as  a  re- 
sult of  the  fall.  The  window  had  pulled 
Oiroagh  and  between  the  stops,  and  was 
hanging  out  over  the  side  of  fhe  building,  by 
means  of  the  window  ropes.  Those  who 
afterwards  found  the  window  In  this  condi- 
tion replaced  it  between  the  stops  without 
the  removal  of  the  latter.  The  respondent  is 
the  duly  appointed  administratrix  of  the  de- 
ceased's estate.  The  negligence  charged 
against  the  appellant  is  that  it  kept  the  win- 
dow in  an  improper  and  unsafe  condition, 
and  ao  that  the  casing  did  not  properly  fit. 
and  that  the  window  was  loose  and  could 
with  ease  be  pulled  through  the  strips  or 
stops  Intended  to  tuAA  It  in  place.  There 
was  a  verdict  In  a  substantial  sum  for  the 
respondent  This  appeal  Is  from  the  judg- 
ment entered  thereon.  The  fti^>ellant  dar- 
ing the  trial  made  timely  motions  for  non- 
suit, an  Instructed  verdict,  and  for  a  new 
trial,  all  of  which,  however,  the  trial  court 
refused. 

[1]  It  is  too  well  settled  to  need  citation  of 
authority  that  it  Is  the  duty  of  the  master 
to  furnish  his  servant  a  reasonably  safe  place 
in  which  to  work;  but  another  rule,  which 
qualifies  and  nins  with  the  one  announced, 
and  which  Is  equally  well  settled,  is  that 
where  the  danger  or  defect  is  as  much  open 
to  the  view  and  knowledge  of  the  sen'ant  as 
of  the  master,  then  the  servant  cannot  re< 
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eovdr  for  an  Injury,  because  he,  having 
knowledge  of  and  appreciating  the  danger  or 
defect,  either  la  guilty  of  contrlbntory  neg- 
ligence or  has  assumed  the  risk.  It  Is  npon 
this  principle  that  this  case  must  be  decided. 
In  the  case  of  Griffin  v.  Ohio  &  Mississippi 
Railway  Co..  124  Ind.  326,  24  N.  E.  888,  it 
was  said:  > 

"Where  the  danger  is  alike  open  to  the  ob- 
servation of  all,  both  the  master  and  servant  are 
upon  an  equality,  and  the  master  is  not  Hable 
for  an  injury  resulting  from  the  dangers  of  the 
business." 

At  section  346,  Beach  on  Oontrtbutory  Neg- 
ligence (3d  Ed.).  It  Is  stated: 

"Knowledge  on  the  part  of  the  employer  and 
ignorance  on  the  part  of  the  employ^  are  of 
the  essence  of  the  action,  or.  In  other  words, 
the  master  must  be  at  fault  and  know  of  it,  and 
tfie  servant  must  be  free  from  fault,  and  ig- 
norant of  his  master's  fault,  if  the  action  Is  to 
lie.  The  authorities  all  state  the  rule  with  these 
qnallficdtlona." 

The  rule  above  announced  has  become  the 
settled  law  of  this  state.  In  the  case  of  Jen- 
nings V,  Tacoma  By.  &  Motor  Co.,  7  Wash. 
276,  34  Pac  937,  Judge  Dunbar  announced 
the  rule  in  the  following  language: 

"It  ia  claimed  by  the  respondent  that  the  rule 
that,  where  a  servant  enters  upon  employment, 
'be  ossumes  tbe  usual  risk  and  perils  of  the  serv- 
ice,' as  applied  to  tbe  facts  of  this  case,  still 
gave  the  respondent  tbe  right  to  assume  that 
the  master  hnd  furnished  him  a  safe  and  con^ 
venient  place  in  which  to  perform  the  services 
required  of  him.  That  proposition  is  no  doubt 
correct,  but  the  assumptiyn  cannot  be  relied 
upon  after  actual  knowledge  to  the  contrary  is 
brought  home  to  the  mind  of  the  servant.  Tbe 
assumption  will  control  only  where  tbe  danger 
is  not  apparent.  No  sane  man  is  expected  to 
act  on  an  assumption  which  he  knows  to  be 
false.  It  !s  a  man's  duty  to  czerctse  common 
sense  when  in  tbe  employment  of  a  master,  as 
well  OS  any  other  time." 

In  the  case  of  MiUer  v.  Moran  Bros.  Co., 
39  Wash.  631,  81  Pac.  1089,  1  L.  R.  A.  (N.  S.) 
283,  109  Am.  St.  Rep.  917,  this  court  said: 

"That  the  master  is  under  obligations  to  give 
the  servant  a  reasonably  safe  place  to  work,  is 
of  course,  a  wcll-establisbed  principle  of  law. 
But  where  the  servant  is  in  as  good  a  position 
as  the  master  to  ascertain  and  understand  the 
situation,  and  does  equally  well  know  and  ap- 
preciate the  pzisting  conditions,  he  cannot  be 
heard  to  complain  from  injuries  sustained  by 
working  therein." 

In  the  case  of  Cole  v.  Spokane  Gas  &  Fuel 
Co.,  66  Wash.  393, 119  Pac.  831,  the  rule  was 
announced  In  the  following  language; 

"Tbe  master  could  have  no  more  knowledge  of 
such  a  defect  than  the  servant  possessed,  for  the 
instrumentnlity  was  so  simple  that  it  was  the 
duty  of  tile  servant  to  know  its  c<»idition,  and 
either  call  tbe  attention  of  the  master  to  it  or 
protect  hinisdf  against  tbe  possibilit?  of  injury. 


Tbe  role  seems  well  established  that  an  imple- 
ment of  simple  structure,  presenting  no  com- 
plicated qnestion  of  power,  motion,  or  oanBtnl^ 
tion,  and  intdligible  in  all  of  its  parts  to  the 
dulled  intellect,  does  not  come  within  the  rule 
of  safe  instrumentalities,  for  there  is  no  reason 
known  to  the  law  why  a  person  handling  such 
instrument  and  brought  in  daily  contact  with  it 
should  not  be  chargeable  equally  with  the  mas- 
ter with  a  knowledge  of  its  defects." 

To  the  same  effect  see  the  following  cases: 
Wilson  V.  Northern  Padflc  Ry.  Co.,  31  Wash. 
67,  71  Pac.  "713;  Tham  v.  Steeb  Shipping 
Co.,  39  Wash.  271,  81  Pac.  711;  Lynch  v. 
Ninemlre  Packing  Co.,  63  Wash.  423, 115  Pnc. 
838,  L.  R.  A.  1917E,  178;  Dahl  v.  Puget 
Sound  Iron  &  Steel  Works,  77  Wash.  126, 
137  Pac.  315;  Johnston  v.  Nichols,  83  Wash. 
394,  145  Pnc.  417;  Dixon  v.  Western  Union 
Tel.  Co.  (C.  C.)  68  Fed.  630;  Larsson  v.  Mc- 
aure,  95  Wis.  533,  70  N.  W.  662;  Day  v. 
Cleveland,  Columbua, -Cincinnati  &  St.  Louis 
Railway  Co..  137  Ind.  206,  36  N.  E.  854;  18 
R.  C.  L.  §  172  et  seq.,  p.  683  et  seq. 

[2]  The  testimony  In  this  case  plainly 
sliows  that  the  master  did  not  have  any  ac- 
tual knowledge  of  the  defect  In  the  window 
In  question ;  indeed,  it  shows  that  the  Jani- 
tor whose  duty  it  was  to  look  after  and  re- 
pair the  windows  in  the  building  did  not 
know  of  the  defect.  The  deceased,  however, 
was  an  experienced  window  washer.  Be 
was  allowed  to  do  the  work  by  hia  own 
methods  and  with  h!a  own  instruments.  He 
had  washed  the  windows  of  this  building,  In- 
cluding the  one  in  question  here,  probably 
once  a  month  for  a  number  of  year^.  No  one 
could  have  been  so  well  acquainted  with  tbe 
defects  In  this  window  as  he,  for  it  Is  ad- 
mitted that  such  defect  as  there  was  must 
have  existed  for  a  number  of  years.  The 
window  was  not  made  to  serve  the  purpose 
to  which  the  deceased  was  putting  It;  and 
if  be  desired  to  use  it  In  that  way  It  was  hia 
abscdute  duty  to  make  Investigation  and 
learn  for  himself  whether  or  not  It  was  of 
sufficient  strength  to  permit  him  to  safely 
make  such  use  of  It.  The  slightest  Investi- 
gation by  him  would  have  shown  him  wheth- 
er he  could  safely  do  his  work  In  the  way  be 
desired  to  do  It.  He  could  not  blindly  rely 
on  tbe  duty  of  the  master  to  furnish  hira  a 
reasonably  safe  window  for  the  uses  which 
he  desired  to  make  of  it.  He  had  a  duty  to 
himself;  a  duty  to  make  investigation  to 
see  If  the  window  was  strong  enough  to 
serve  his  purpose.  The  law  would  not  per^ 
rait  him  to  close  his  eyes  to  all  defects,  and 
then,  if  he  be  Injured  as  a  result  of  some  de- 
fect which  it  was  the  duty  of  the  muster  to 
remedy,  recover  damages  of  the  master  for- 
such  injury.  Any  such  rule  would  allow  the 
man  injured  to  take  advantage  of  his  own 
wrong,  and  would  encourage  carelessness. 
If  the  window  casing  In  the  first  place  had 
been  bnUt  too  small,  or  if  It  was  ahnuik  so 
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that  It  woolfl  push  oat  between  the  stops, 
tbls  condition  most  have  been  manifest  to 
the  deceased,  bad  he  made  the  siiuillest 
amount  of  Investlgatirai.  It  is  very  clear  to 
OS  team  the  fftcts  that  the  deceesed  was  el- 
tber  guilty  of  contrlbntoi?  negligence  or  as- 
sumed such  risk  as  existed  in  dcdng:  the 
work  In  the  wf^  he  did  it 

Most,  if  not  all,  the  cases  relied  npcm  by 
respondent,  were  based  and  decided  upon 
principles  of  law  not  Inrolred  here.  In 
most  of  them  the  defe«.t  was  latoit,  and  the 
Instrament  or  place  was  being  put  to  a  com- 
mon use.  The  case  of  Monahan  t.  National 
Realty  Co.,  4  Ga,  App.  980,  82  S.  B.  127,  was 
one  where  the  plaintiff  sned  to  recover  dam- 
ages for  an  Injury  to  her  hand,  caused  by 
flie  breaking  of  the  chains  supporting  a  win- 
dow sash.  She  was  in  the  act  of  raising  the 
window  when  the  chain  broke.  Here  the  de- 
fect;wa8  latent,  and  the  ordinary  use  was  be- 
ing made  of  the  window.  In  the  case  of  Mc- 
Intyie  t.  Detroit  Safie  Co.,  139  Mldb.  886,  89 
K.  W.  39,  the  facts  were  that  the  plaintiff  had 
driven  a  wagon  on  certain  scales  for  the  pur- 
pose of  weighing  the  load.  The  sills  below 
broke  because  of  defects.  Again  we  have  a 
plain  case  where  the  defect  was  latent,  and 
a  casual  examination  would  not  have  shown 
it,  and  the  scales  were  being  put  to  the  use 
for  which  they  were  built  In  the  case  of 
Alamo  Oil  &  Refining  Co.  v.  Richards  (Tex. 
Civ.  App.)  172  S.  W.  159,  the  court  express- 
ly beld  that  the  plaintiff  was  not  required  to 
examine  for  latent  defects.  In  the  case  of 
White  V.  Beverly  Building  Association,  221 
Mass.  15.  108  N.  E.  921,  the  plaintiff  was  ns- 
ing  a  common  stair  with  a  railing  The  railing 
broke  and  resulted  In  Injury  to  the  plaintiff. 
Plainly  this  case  does  not  Involve  the  same 
prlndples  which  must  control  the  one  be- 
fore us.  The  other  cases  relied  upon  by  re- 
spondent are  of  the  same  general  kind  as 
those  which  we  have  noticed.  They  are  all 
Tastly  different  in  thdr  facts  fran  the  case 
at  bar. 

The  case  of  Fanjoy  v,  Senles,  29  Cal.  244, 
Tery  closely  resembles  the  case  at  bar.  The 
facta  were  tiiat  appellant  was  painting  a 
brick  building  which  had  but  recently  been 
Completed  by  contractors  employed  by  ap- 
pellee. In  order  to  do  the  painting,  appel- 
lant had  suspended  a  staging  to  the  cornice 
of  the  building,  and  while  he  was  standing 
on  the  cornice,  In  the  performance  of  his 
work,  a  portion  of  the  wall,  together  with 
the  cornice,  fell,  throwing  him  to  the  ground 
and  injuring  him.  The  testimony  showed 
tbat  appellant  was  doing  bis  work  In  the 
usual  and  customary  way,  and  that  af^l- 
lant  was  ignorant  of  any  defect  Tbe  court 
said: 

"Cornices  are  intended  and  constructed  for 
ornamental  puriueeB,  and  not  for  the  use  to 
vhich  the  one  in  question  was  put  by  tibe  palm- 


ers. We  are  not  satisfied  that  Qw  general  cus* 
torn  of  paintera  to  use  cornices  for  aupporting 
the  stagings  and  platforms  necessary  for  the 
prosecution  of  their  work  of  painting  lioaBes 
imposes  on  the  owners  thereof  the  duty  of  con* 
structing  such  cornices  suffi<^ently  strong  to  mis- 
tain  burdens  for  which  they  were  not  designed." 

We  see  no  escape  from  the  conc3nslon  that, 
the  Jndgment  must  be  reversed,  and  the  case 
r^anded  for  dismissal.   It  is  so  ordered. 

HOLCOMB,  C.  J..  and  PABKEB^FULUDR. 
TON,  and  MOUZ^,  JJ. 


ANDERSONIAN  IKV.  00.  T.  WADB. 
(No.  15394.) 

(Supreme  Court  <A  Washington.  Oct  1,  1M9.) 

1.  XiAITDUnD  AITD  TEIfANT  ^291(11)— FOB- 
BESaiOH  OF  IXNART  PBEBDUED  UWITTL. 

The  poasesaion  of  a  tenant  originally  lawful 
i>  10  presumed  until  the  contrary  appears. 

2.  Laitdlosd  and  tknaitt  ^290(2)— Wboho- 
rul  bkeaoh  of  conditions  necessabt  zn 

tWLAWPUI.  DITAINBB. 

A  tenant  should  not  be  ousted  in  an  unlaws 
ful  detainer  proceeding  except  for  the  wrongful 
breach  of  the  conditions  of  the  letting. 

3.  Ii&NDLOBD  AND  TENANT  «=9290@>— TeR - 
ANT  ENTEBINa  LAWTULLT  UAT  SET  UP  LEQAL 
OR  EQUITABLE  DBFENSES, 

Where  a  tenant  acquires  possession  lawfully 
and  it  is  Bonght  to  onat  him  because  of  his  sab- 
sequent  acts,  he  may  defend  by  setting  up  any 
defense  which  will  jasdfy  Wa  acts,  whether 
legal  or  equitable;  but  if  a  person  gains  posses' 
sion  wrongfuUy,  or  gains  it  under  circumstances 
where  to  permit  him  to  hold  possession  would 
violate  the  express  provisitms  of  the  statute.  b4 
may  not  defend  by  showing  right  of  poasessiop 
either  legal  or  equitable. 

4.  EmoENCE  «=»384— Farol  bvidknob  bulk 

AS  A  BULB  OF  BUBSTANTITE  LAW. 
While  the  rule  known  as  the  parol  evidence 
rule  is  usually  referred  to  as  a  rule  of  evidence, 
it  is  more  properly  a  rule  of  substantive  law, 
since  it  is  a  rule  of  substantive  law  and  not  any 
rule  relating  to  the  admlasibitity  of  evidence 
that  gives  the  rule  effect 

5.  Evidence  ^=>442(1)  —  Contemporaneous 
u0di7icati0n  of  wbittbn  aoreeuent  mat 
be  shown  bt  fabol. 

When  the  acts  and  conduct  of  the  parties  to 
a  writtoi  agreement  oeenrring  snbsequent  there- 
to show  an  addition  to  or  modification  thereof, 
or  the  acts  of  one  party  acquiesced  in  by  the 
other  ahow  such  modification,  no  rule  oC  evi- 
dence precludes  a  showing  of  the  entire  transac- 
tion, even  if  a  part  thereof  is  a  parol  contem- 
poraneous agreement  adding  to,  varying,  or 
modifying  the  written  agreement 

6.  Evidence  ^s>489— Ruue  as  to  pabol  xtz-  ' 

DENCE  intended  TO  PBBTENT  ikAUD. 

The  parol  evidence  rule  is  intended  to  pre- 
vent, not  to  promote,  frauds,  and  it  would  be 
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a  fraud  to  allow  a  party  to  a  written  agreement 
to  enforce  it  aa  written  when  be  has  agreed  not 
to  do  BO,  where  the  other  on  the  taitix  of  the 
•  agreement  hai  acted  thereon  to  his  detriment. 

7.  L&ITDI.OBD  Ann  TXKAHT  4^200(3)— IiUfD- 
LOSD  ESTOPPED  t6  DENT  IENANT'B  BEGHT  TO 
AX.TEK  PBBUIBBS; 

Where,  at  the  time  of  the  eiPcoHon  of  a 
written  lease,  a  landlord  agrees  that  a  restric- 
tion in  the  lease  as  to  the  use  of  the  premises 
will  acTer  be  enforced,  and  oral  permission  is 
given  to  make  certain  alterations,  and  the  ten- 
ant relying  thereon  expends  a  large,  sum  of 
money  in  making  the  alterations,  the  landlord 
is  estopped  from  denying  that  the  tenant  had 
authority  to  make  such  alterations,  and  cannot 
oust  him  in  unlawful  detainer  proceeding  for 
a  breach  of  the  restriction  in  the  written  lease. 

8.  Landlobd  and  tenant  €=s162(9)— Pbincx- 
pal  and  agent  <C=9l77(4)— I4UTDLOBD  es- 
topped BY  ACTS  OF  AGENT. 

Where  an  agent  negotiating  a  lease  for  a 
landlord  agreed  with  tenant  that  the  latter 
diould  make  alterations  on  premises  con- 
trary to  a  restriction  contained  in  the  lease, 
and  tb^  tenant  relied  thereon  and  expended  a 
large  sum  of  money  in  making  the  alterations, 
the  knowledge  of  the  agent  was  the  knowledge 
of  the  landlord,  and  the  landlord  is  estopped  to 
deny  that  the  tenant  had  authority  to  make 
mich  alterations. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; J.  T.  Ronald,  Judge. 

Action  by  the  Andersonlan  Investment 
Company  against  T,  W.  Wade.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Piles  &  Halrerstadt,  of  Seattle  (F.  C.  Rea- 
gan, of  Seattle,  of  counsel),  for  appellant 

Dudley  O.  WootOD,  of  Seattle,  for  respond- 
rait 

FUI/I/ERTON,  J.  In  February,  1017,  the 
ap[>ellant,  Andersonian  Investment  Company, 
being  the  lessee  of  a  certain  hvilldlng  in  the 
city  of  Seattle,  sublet  a  storeroom  therein  at 
a  stated  monthly  rental,  to  the  respondent, 
Wade,  tor  a  term  of  one  year.  The  lease  to 
Wade  was  in  writing  and  contained  a  stipu- 
lation that  the  storeroom  was  to  be  used  "for 
the  purpose  of  conducting  therein  the  sale  of 
automobile  accessories  and  for  no  other  pur- 
pose," and  the  further  stimulation  that— 

"Tbo  lessee  was  not  to  make  any  altera- 
tions, additions  or  improvements  in  said  prem- 
ises, without  the  consent  at  the  lessor  In  writing 
first  had  and  obtained." 

The  lease  contained  the  usual  stipulations 
for  forfeiture  In  the  case  of  ooDpayment  of 
rent,  and  left  It  optional  with  the  lessor  to 
'  declare  the  lease  forfeited  and  the  term  end- 
ed for  a  breach  of  the  other  conditions,  re- 
citing that  it  was  mutually  covenanted  and 
agreed  between  the  parties  that  a  waiver  by 


the  lessee  ct  any  oorenant,  agnement;  stip- 
ulation, or  condition  of  the  Inae  dtionld  not 
be  construed  as  a  waiver  of  any  socceedhig 
breach  of  the  same  covenant 

As  orlgiDally  constructed,  the  room  bad  t 
balcony  midway  between  tiie  floor  and  celt 
ing,  extended  tnan  the  front  of  the  room 
towards  the  back,  for  about  three-fourths  of 
the  distance,  and  for  the  full  width  of  tbe 
room  save  about  nine  feet;  reached  by  t 
stairway  leading  upwards  tram  tbe  floor. 
While  tilers  Is  a  dliqnite  In  tbe  evidoice  cod- 
cerolng  the  tact,  It  was  oTerwbelmli^r 
proven  that  at  tiie  time  the  negotiations  were 
in  progress  which  led  up  to  the  lease,  the  re- 
spondent stated,  to  the  agent  of  the  appel- 
lant who  negotiated  on  its  behalf,  that  he  de- 
sired to  use  the  space  above  the  balcony  as  a 
living  apartment  for  hinaself  and  his  family, 
and  desired  some  additions  made  thereto  to 
make  the  place  more  suitable  for  that  pur- 
pose. The  agent  agreed  that  these  additions 
might  be  mad^  agreeing  further  to  pay  tbe 
bills  for  the  materials  necessary  to  make  tlie 
additions.  When  tbe  written  lease  was 
presented  for  signature,  It  was  noticed  by 
the  respondent  that  it  limited  the  use  of  the 
room  to  the  sale  of  automobile  accessories 
and  contained  no  provision  for  the  addition 
requested.  Payment  of  a  check  theretofore 
given  for  the  first  month's  rent  was  counter- 
manded and  the  matter  taken  up  with  the 
agent  He  refused  to  make  any  change  in 
the  lease  as  written,  but  assured  him  that 
the  limitation  in  the  lease  with  regard  to  the 
purposes  for  which  the  room  might  be  used 
was  mere  "matter  of  form,"  and  that  he 
would  not  be  molested  if  he  used  the  bal- 
cony for  living  purposes,  and  at  the  same 
time  gave  the  respondent  a  writing  consent- 
ing to  the  additions  to  the  balcony  floor  and 
agreeing  In  the  writing  to  furnish  the  mate- 
rials necessary  tor  that  purpose.  The  re- 
spondoat  executed  the  lease  and  later  took 
possession  of  the  room,  moving  his  stock  of 
merchandise  to  the  lower  floor  and  his  house- 
hold goods  to  the  balcony,  and  continued  to 
use  the  balcony  as  a  living  room  during  the 
remainder  of  the  time  the  leasft  was  in  force. 

The  terms  of  the  lease  Just  mentioned  ran 
from  March  1,  1917,  to  March  1«  1918,  at  a 
rental,  payable  monthly  in  advance,  of  $30 
per  month.  On  February  1,  191S.  the  re- 
spondent sent  for  the  agent  of  the  appel- 
lant, with  whom  he  had  negotiated  the  lease, 
and  made  known  to  him  his  desire  to  con- 
tinue In  the  occupation  of  the  room  for  an 
additional  term.  He  also  made  known  to  the 
agent  his  desire  for  further  additions  to  the 
balcony  floor  in  order  to  make  It  more  suit- 
able tor  living  purposes;  he  desired  to  extend 
it  BO  as  to  Include  and  cover  the  entire  space, 
cut  a  door  In  the  wall  to  a  stairway  which 
ted  up  from  the  outside  of  tbe  building  to 
certain  apartments  on  tbe  floor  above,  re- 
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more  tba  stalnraar  entirely  which  led  from 
the  storeiDom  floor  to  the  balcony  floor  and 
to  remove  a  lavatory,  vhldi  was  ctmstructed 
la  a  comer  of  the  atoreroom,  to  the  balcony 
Qoac,  and  Install  In  connection  therewith  a 
batbtob.    The  dtBcnasloir  conQemlng  these 
cbaoKcs  was  bad  with  the  agent  while  on 
tbe  lialoony  floor  whldi  the  respondent  was 
,  tbcD  nUng  for  living  apartments.   It  was 
also  stated  to  the  agent  that  the  respondait 
nrald  not  afford  to  go  to  Qie  opmse  neces- 
sary to  make  the  changes  unless  he  conld 
have  a  lease  of  Oie  room  for  two  years  from 
the  expiration  (tf  his  present  lease.  The 
ki;ent  consented  to  the  Ganges,  and  on  the 
oezt  day  caused  his  prlndpal,  ttie  appellant, 
to  execute  a  new  leaae  to  the  riupondait  for 
■  term  extendlnc  tnmi  March  1,  191S,  to 
March  1,  1920;  at  a  monthly  rental  of  936 
per  month  for  the  first  year  of  the  term,  and 
$42^  per  month  for  the  second  year.  TUs 
Irane.  like  the  former  one,  contained  tbe  re- 
cital that  Qie  lesses  dumld  use  the  pmnlses 
for  the  sale  of  automobile  aocessorles,  and 
tor  no  other  purpose,  and  contained  the  same 
provMons  fbr  a  forfeiture  In  case  of  a  breach 
of  any  of  Its  oorenants,  as  was  contained  In 
tbe  original  lease. 

Tbe  lease  was  executed  by  both  parties  In 
triplicate^  a  eapj  being  delivered  to  the  re- 
spondent, who  signed  an  Indorsement  on  one 
of  the  copies  retained  by  the  appellant,  which 
recited  that  the  respondent  had  reotfved  and 
sccqited  a  duplicate  of  tlie  lease,  and  had  no 
tmderstandlng,  verbal  or  otherwise,  differ- 
ing from  It.  At  the  time  of  the  delivery  of 
tbe  lease,  a  letter  was  delivered  therewltb, 
sraDdng  the  respondent  leave  to  cut  the  door 
mentioned,  subject  to  the  approval  of  the 
owner  of  the  building,  and  on  condition  that 
the  wall  should  be  replaced,  If  requested,  at 
the  cost  of  the  respondent,  on  the  termina- 
tion of  the  tenancy.  Nothing  was  said  In 
the  letter  coQcemUig  the  additions  to  the 
balcony  floor,  the  removal  of  the  lavatory, 
tbe  addition  of  a  bathtub,  or  tbe  nse  of  tbe 
spatx  above  the  balcony  floor  for  living  apart- 
ments. After  the  execution  of  the  lea^,  the 
respondent  obtained  the  consent  of  the  owner 
of  the  building  to  cut  the  door  mentioned. 
He  was  obligated  also  to  obtain  the  consent 
of  the  city  authorities  of  tbe  city  of  Seattle 
to  make  this  cliange,  as  well  as  to  make  the 
additions  to  the  balcony  floor,  the  same  not 
being  Id  the  original  permit  to  construct  the 
building,  which  he  did,  at  tbe  expenditure  of 
i^nsiderable  time  and  mon^.  After  these 
preliminaries  were  settled,  the  respondent 
made  the  changes  as  contemplated,  at  an  ex- 
Pense  to  himself,  as  the  court  fonnd*  "In  the 
nelgbborhood  of  $400." 

On  July  29,  1018,  the  appellant,  claiming 
to  have  discovered  for  the  first  time  that 
changes  had  betai  made  In  the  leased  store- 
room in  addition  to  those  authorised  by  the 
lettera  delivered  with  tbe  leases,  and  that 


the  premises  were  being  osed  In  part  for  liv- 
ing rooms,  wrote  a  letter  to  the  respondent, 
calling  attention  to  these  changes  and  dedar- 
1ns  a  Cozfeitnre  of  the  leas&  The  letter 
stated  farther,  however,  that  the  appellant 
did  not  wish  to  be  arUtrary.  and  that  If 
the  respondent  so  desired  a  new  lease  could 
be  entered  Into  in  keeiilng  with  the  clianged 
ctmditions.  The  respondent  disregarded  the 
notice  contained  in  the  letter,  and  later  the 
present  action  was  begun  under  the  statutes 
of  fwdble  entry  and  detainer  to  oust  him 
from  the  pronises.  At  the  trial,  oa  the  fore- 
going facts  appearing,  the  court  held  the  ap- 
pellant eat(«>ped  to  declare  a  forfeiture  of  the 
lease,  and  entered  Judgment  to  the  effect  that 
the  aroellant  take  nothing  by  Its  action.  This 
appeal  is  from  the  Judgment  so  entered. 

{1-1]  It  is  the  appellant's  first  contention 
that  the  defense  interposed,  and  that  which 
the  trial  oonqt  found  controlling.  Is  an  equita- 
ble defense  and  is  not  available  to  a  defend- 
ant in  this  form  of  action.  Coses'  from  this 
court  are  cited  where  the  rule  is  stated  in 
language  as  broad  as  tbe  contention  implies, 
and  It  is  on  these  cases  ttiat  the  appellant 
relies  to  maintain  Itb  position.  But  while 
the  rule  as  thus  announced  mis  applicable  to 
the  facts  of  the  particular  cases  then  under 
coMdnntlon,  we  think  it  too  broad  as  a 
rule  of  uniform  application.  The  statutes 
relating  to  fordble  entry  and  detainer  define 
many  acta  against  which  the  summary  rem- 
edy therein  provided  for  is  appli(%ble — acts 
which  differ  widely  in  thdr  nature  and  ef- 
fect. To  illustrate:  It  declares  a  person 
guilty  of  forcible  detainer  who  In  the  night- 
time, or  during  the  absence  of  the  occupant 
of  real  property,  enters  therein,  and  who, 
after  demand  of  tbe  occupant,  refuses  to  de- 
part therefrom,  and  It  declares  a  tenant 
guilty  of  unlawful  detainer  who  continues  in 
possession  of  leased  property  after  a  bre.ich 
of  the  covenants  of  his  lease,  and  who  re- 
fuses, on  demand  of  the  landlord,  to  com- 
ply with  the  covenants  within  a  stated  tlmo^ 
Manifestly,  there  is  in  these  acts  a  widely' 
different  degree  of  moral  turpitude.  In  the 
tlrst  it  is  but  Just  to  say  that  tlie  guilty  party, 
however  well  founded  his  right  of  entry  or 
his  claim  of  right  of  possession  may  be, 
shall  let  go  his  hold  before  he  Is  permitted 
to  try  out  his  claim  of  right.  He  Is  not 
thereby  deprived  of  his  right  to  such  a  trial 
and  can  usually  lose  nothing  more  than  the 
rental  value  of  tbe  property  while  his  rights 
are  In  process  of  Iltigr<.liou.  But  It  is  not 
so  In  the  other  case.  Tbe  p<^esslon  at  the 
tenant  Is  originally  lawful  and  is  so  pre- 
sumed until  the  contrary  appears.  If  wrong- 
fully ousted,  he  has  usually  no  adequate  rem- 
edy, since  his  remedy  is  in  damages  which 
may  fail  for  want  of  a  proper  measure  or  for 
want  of  ability  on  the  part  of  the  landlord  to 
respond.  More  than  this,  he  should  not  be 
ousted  except  for  a  wrongful  breach  of  tbe 
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eondlttoiu,  and,  clearly,  If  facts  exist  which 
would  excuse  the  breach,  whether  these  facts 
present  e  defense,  legal,  or  equitable,  he 
ought  to  be  permitted  to  show  them  before 
an  actual  ouster.  We  cannot  conclude,  there- 
fore, that  a  d^endant  In  an  unlawful  de- 
tainer action  can  in  no  case  present  an  eQul- 
table  defense ;  taia  ri^ht  to  do  eo,  we  think, 
must  depend  npon  the  acts  which  glre  rise, 
to  the  action.  If  he  acquires  possession  law- 
fully and  it  is  sought  to  oust  him  because  of 
his  Bubseauent  acts,  he  may  defend  by  set- 
ting up  any  defense  whlcAi  will  Jnstl^  his 
acts.  On  tiie  other  hand,  if  his  possesion 
was  wrongfully  acquired,  or  if  acquired  un- 
der circumstances  where  to  permit  him  to 
hold  possession  would  Tlolate  the  express 
provisions  of  tbe  statute^  he  jnay  not  defend 
by  showing  right  of  possession  either  legal 
or  aqnitable. 

But  this  court  has  not  uniformly  applied 
the  rule  for  whidi  the  appellant  contaids. 
In  Brown  t.  Baruch,  24  Wadi.  572,  64  Pac: 
789,  an  action  of  forcU>le  detainer,  the  de- 
fendant Raided  facta  by  way  of  an  equita- 
ble estoppd,  and  this  court  sustained  a  Judg- 
ment in  his  favor  based  on  such  facts,  not- 
withstanding the  objection  of  the  plalntifC 
that  sudb  a  defense  was  not  available  be- 
cause of  the  nature  of  the  action.  Other  In- 
stances where  this  principle  is  recognized, 
although  not  directly  presented,  can  be  found 
In  the  following  cases :  Teater  v.  King,  35 
Wash.  138,  76  Pac.  688;  Watkins  v.  Balch, 
41  Wash.  310,  83  Pac.  321,  3  L.  R.  A.  (N.  S.) 
852 ;  Northcraft  v.  Blumauer,  56  Wash.  243, 
101  Pac.  871, 132  Am.  St.  Kep.  1071 ;  Hutch- 
inson Investment  Co.  v.  Van  Nostem,  99 
Wash.  549.  170  Pac.  121. 

[4-6]  The  next  contention  Is  that  the  evi- 
dence by  which  the  estoppel  pleaded  was 
sought  to  be  established  violated  the  parol 
evidence  rule.  It  Is  true  undoubtedly,  if  the 
right  of  the  respondent  to  make  the  altera- 
tions In  the  room  and  use  it  for  purposes 
other  than  those  stipulated  In  the  wrltt^ 
leases  rested  alone  on  the  agreement  he  had 
with  the  agent,  tbe  evidence  concerning  the 
agreement  could  not  be  considered,  since  the 
agreement  was  prior  to  or  contemporaneous 
with  the  signing  of  the  written  lease,  and 
under  the  parol  evidence  rule  Is  presumed  to 
have  been  merged  therein.  But  the  evidence 
here  goes  much  farther  than  this;  it  not 
only  shows  the  parol  agreement,  but  It  shows 
a  subsequent  acting  on  the  agreement  by 
one  of  tbe  parties,  to  his  detriment  if  it  Is 
not  to  be  recognized,  under  circumstances 
charging  the  other  party  with  knowledge  of 
his  acting,  and  under  circumstances  making 
It  the  duty  of  the  ofber  party  to  apeak  If 
recognition  of  the  agreement  was  not  in- 
tended. While  the  rule  known  aa  the  parol 
evidence  rule  Is  usually  referred  to  as  a  rule 
of  evidence,  It  Is '  more  properly  a  rule  of 
substantive  law,  since  ft  is  a  rule  of  sub- 


stantive law  and  not  any  rule  relating  to  the 
admissibility  of  evidence  that  gives  the  rale 
effect.  In  other  words.  It  is  the  law  aad  not 
a  rule  of  evidence  that  condusively  pre- 
sumes the  finality  of  written  agreemeats. 
When  therefore  the  acts  and  conduct  of  the 
parties  to  a  written  agreement  occurring  sub- 
sequent thereto  sbow  an  addition  to  w  a 
modlflcatl(m  of  a  written  agreement,  or  flie 
acts  oC  one  party,  acquiesced  In  by  the  other, 
show  sudi  modlQcatlQU,  no  rule  of  evideace 
precludes  a  showing  of  ttie  entire  traD8a^ 
tion,  even  If  a  part  tliereof  is  a  parol  con- 
temporaneous ^^eemoit,  adding  to,  vaiylng 
or  modifying  a  wrlttm  agreement  The 
inrol  evldoice  rule  is  intended  to  prevent, 
not  to  promote,  frauds,  and  it  would  be  a 
fraud  to  allow  a  party  to  a  written  agre^ 
ment  to  raforoe  It  aa  written  whan  he  has 
agreed  not  to  do  at^  wbere  Che  other,  va  tiic 
fidtti  of  the  agreement,  has  acted  Oiereoa  to 
Ilia  detriment 

[7, 8]  fEbe  remaining  qnestitHi  is  whether 
the  uiieta  are  8affl<iait  to  jnsti^  tbe  Judg- 
ment entered.  We  think  tbey  ar^  w  the 
prhidple  of  estoppd.  As  was  said  by  Judge 
Dunbar,  in  Oarrutbers  v.'Wtaltn^,  56  WaA. 
383,  105  Pac.  833,  134  Am.  St  Rep.  1114: 

"Estoppel  Is  an  equitable  proceeding,  pr, 
speaking  more  accurately  perhaps,  it  la  the 
equitable  result  of  a  wrongful  proceeding  or  act. 
a  reliance  upm  which  would,  .la  tbe  absence  <rf 
an  estoppel,  work  an  tajustice  to  an  innooent 
person.  At  the  common  law  estoppel  was  found- 
ed on  deeds  and  records  of  courts,  but  estoppel 
in  equity  Is  estoppel  in  pais.  The  principle  now 
applied  because  it  has  been  found  that  the 
common-law  rule  was  too  narrow  and  inadequate 
for  tlie  attainment  of  justice  under  the  muld- 
pHed  tranBactlons  of  modem  times,  and  hence 
the  equitable  estoppel  of  the  present  day.  The 
well-understood  idea  of  equitable  estoppd  is 
tiiat,  where  a  person  wrongfully  or  negligenti; 
by  bis  acts  or  representattons  causes  anothpr 
who  has  a  right  to  rely  upon  auch  acts  or  rcpre- 
sentationa  to  change  his  coDdIti<m  for  the  worse, 
the  party  making  laeh  representationB  shall  not 
be  allowed  to  plead  their  falsitT  for  his  own  ad- 
vantage." 

So  Judge  Morris,  In  the  case  of  Rogers  r. 
Reynolds,  95  Wash.  470, 164  Paa  80 : 

"  ♦  •  •  Neither  is  it  necessary  to  point  to 
any  apecial  word  or  act  on  the  part  of  those 
now  represented  by  appellant  to  justify  an  estop- 
pel. Fop  an  estoppel  will  be  created  by  Bilencp, 
where  It  operates  aa  a  fraud,  as  effectually  aa 
by  spoken  word  or  overt  act.  Estoppel  is  a  doc- 
trine enforceable  by  the  conrts  whenever  the 
equities  of  the  particular  case  demand  it.  Some- 
times It  may  be  predicated  upon  word  or  action, 
sometimes  upon  the  lack  of  them;  but,  what- 
ever its  origin,  It  Is  invoked  in  the  interest  of 
equity  and  good  conscience." 

The  facts  of  the  present  case  bring  It  with- 
in these  principles.  The  respondent  was  per- 
mitted to  occupy  the  room  In  OHitraTentlon 
of  the  terms  of  the  written  lease  daring  tbe 
«itlre  period  Of  bis  first  tenancy,  witbont  re- 
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iDoostrance  or  objection  of  any  kind  on  tlie 
part  ot  the  ai»pellant.  He  was  so  ixtmpy- 
tag  It  at  the  time  the  lease  was  renewed, 
and  expre»  omsent  was  tben  glren  him,  not 
only  to  continue  to  do  so,  bat  to  make  alter- 
ations thongtat  by  blm  to  make  the  place 
more  anitable  for  tbls  parpoee.  On  the  faith 
of  the  promise,  he  went  to  the  trooble  of 
luting  a  permit  from  the  dty  authorities  to 
make- the  alterations,  and  spent  a  lai^  sum 
of  m<niey  In  making  Oiem.  In  i^Ite  at  tfaelr 
dMlals,  we  think  the  fftcts  Justify  the  omclu* 
Oaa  that  the  appellant's  principal  officers 
had  knowledge  of  these  fbcta.  But.  If  they 
did  not,  the  agent  had  suiA  knowledge,  and 
the  appellant  la  chargeable  therewith.  To 
permit  It  now  to  claim  a  forfeiture  of  the 
nmdltlons  of  the  lease  would  be  to  permit 
It  to  take  advantage  of  Its  own  wrtmg  and 
perpetrate  a  fraud  iqMm  the  reqiondent. 
This  it  should  not  be  permitted  to  do. 
Tt»  Judgment  Is  affirmed. 

R0IX3OMB.  0.  J.,  and  PABKEB.  MOUNT, 
and  BBIDGBS,  JJ,,  concur. 


QriGO  CONST.  CO.  v.  CHBIiAN  COUNTY. 
(No.  16857.) 

(Supreme  Court  of  Washington. '  Aug.  26, 1919.) 

1.  HiQHWATs  «s>113(4— Cocnrr  oomkmbioh- 

ESS  NOT  BfiTOPFED  TO  DISAIXOW  XXTK&S  Bf 

CONSTBUCnON. 
If  it  be  assumed  that  county  commisalonerB 
might  be  guilty  of  conduct  which  would  estop 
the  coanty  from  invoking  the  contract  made  un- 
acr  3  Rem.  ft  Bal.  Code,  6879-1  to  5879- 
10,  and  statutory  provtoions  of  section  5879—9 
that  no  Mtras  riionld  be  allowed  on  a  oontraot 
for  construction  <rf  road  unless  the  same  have 
been  approved  by  reeolntion  of  the  county  com- 
missioners and  the  copy  tranamittcd  to  the 
highway  commiasionv,  such  assumptioD  of  es- 
toppel could  not  arise  where  the  proof  was  not 
of  the  clearest  end  most  satisfactory  kind. 

2.  HiGHWATB  ^^113(4)  —  Road  coktbactob 

COULO  ICOT  BEOOTKB  JOB  EXTBA8  OH  QUAH- 
TDV  UBBUIX. 

Where  contract  with  county  for  road  con- 
st mction  bad  at  DO  time  been  resdnded  nor 
modified,  and  it  spedScally  covered  the  manner 
Id  which  extras  could  be  allowed,  contractor 
could  not  maintain  an  action  for  extras  <m  quan- 
tum meruit. 

3.  HlQHWATS  «S>113(4)~lNBUrnOIBSCT  OF 
XTlDKNCB  TO  DRKBUXHS  BZTBA  TABDAQK  ON 
COyBTHUCnOIT  CORTBACT. 

In  action  by  contractor  against  county  to 
neorer  for  extras  due  to  changes  made  In  con- 
struction of  highway,  where  evidence  shows 
total  amount  of  excavation,  including  over- 
breakage  for  entire  length  of  road,  and  deducts 
from  this  preliminary  estimate  to  determine  cx- 
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tra  yardage,  and  contract  makes  no  allowance 
for  overbreakage  extra  yardage  at  places  ot 
change  cannot  be  determined  or  recovery  had 
tbeteon. 


Department  1. 

Appeal  from  Superior  Court,  Cbdan  Coun- 
ty; John  Truax,  Judge. 

Action  by  the  Quigg  Constractlon  Company 
against  Qielan  County.  Judgment  for  d<»- 
fendant,  and  plalntlfF  appeals.  Affirmed. 

Crollard  &  Stelner  and  Reeves  &  Reeves, 
all  of  Wenatchee,  for  appcUftnt. 

W.  F.  Wliitney,  of  Wenatchee,  and  Peters 
&  Powell,  of  Seattle,  for  respondent. 

MAIN,  J.  This  action  is  based  upon  a 
claim  for  extxas  alleged  to  have  bem  earned 
in  the  performance  of  a  road  contract.  The 
cause  was  tried  to  the  court  without  a  jury, 
and  resulted  in  flndlngs  of  fact,  conclusions  of 
law,  and  Judgment  denying  a  recovery.  From 
this  judgmmt  the  plaintiff  appeals. 

On  the  26th  day  of  July,  1915,  the  respond- 
ent contracted  with  the  appellant  for  the 
building  of  a  road  approximately  one  mile 
in  length  along  the  shore  of  I^U^e  Chelan. 
This  road  is  known  as  "permanent  highway 
No.  7,"  and  the  contract  was  made  under 
and  pursuant  to  sectlodb  S879— 1  to  6379— 
10,  vol.  3,  Bemingtw  ft  Bollinger's  Code. 
The  contract  was  for  a  lump  sum  of  |16,(H)(^ 
which  baa  been  paid.  The  road  was  to  be 
constructed  along  the  side  of  a  high  hill,  and 
much  of  it  was  to  be  blasted  out  of  solid 
rock.  Tbe  contract  provided  that  no  pay- 
ment ahonid  be  made  for  any  extra  work 
outside  of  that  embraced  in  the  plans,  specih- 
catlwiB,  and  estimate^  mxt  should  there  be 
any  alteratl<Hui  made  during  the  progress  of 
the  work,  "unless  the  same  diaU  be  au- 
thorised by  the  board  by  resolution  and  said 
resolathm  aiiproved  by  ttw  state  highway 
commlsakmer,  and  ordered  In  writing  by  the 
engineer."  The  statute  under  and  pursuant 
to  wlilch  12ie  ccmtraet  was  made,  and  wfaltih 
is  referred  to  therein  (section  6879—^  supra), 
among  other  things  provides: 

"No  payment  shall  be  made  for  any  Incidental 
changes  durii^  the  progress  of  tbe  work  un- 
less the  some  shall  have  been  approved  by  tbe 
board  of  coun^  commiaaioners  by  resolotimi  and 
a  copy  ot  said  resolution  shall  have  been  trans- 
mitted to  the  state  highway  comndaidoDer.'' 

The  provisions  of  the  contract  and  tbe 
statute,  requiring  that  charges  for  extras 
during  the  progress  of  tbe  work  shall  not 
be  allowed  unless  approved  by  tbe  board  of 
commisslooers  by  "resolution"  and  a  copy  of 
said  resolntlon  be  transmitted  to  the  state 
highway  commissioner,  was  not  complied 
with.  No  resolution  of  the  board  authoriz- 
ing or  approving  the  extras  was  ever  passed. 
NotwIthstandlQg  this  fact  the  appellant 
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brings  this  action  for  tbe  pnrpose  of  recov- 
ering approximately  the  earn  of  $25,000  for 
extras  claimed  to  have  been  earned  during 
the  progress  of  the  work.  As  the  work  pro- 
ceeded one  item  of  extra  work,  for  the  sura 
of  $1,309,  was  approved  by  the  hoard  by  res- 
olution, and  subsequently  paid.  Over  this 
item  there  is  no  controversy  here. 

The  lump  sum  contract  price  for  the  wcffk. 
as  above  stated,  was  $16,000.  The  contract 
apparently  Is  the  usual  contract  In  such 
cases,  and  provided  that  the  work  should  be 
done  In  accordance  with  the  plans  and  speclQ- 
catlons,  which  became  a  part  of  the  contract. 
The  appellant  claims  that  the  respondent  is 
estopped  from  invoking  the  provisions  of  the 
contract  and  tbe  statute  referred  to.  During 
tbe  progress  of  the  work  the  engineer  repre- 
senting the  county,  as  he  testifies,  found  that 
the  road  In  certain  places  could  not  be  built 
according  to  the  plans  and  speciflcations,  be- 
cause It  would  not  hold,  and  called  this  fact 
to  the  attention  of  the  commissioners.  The 
commissioners,  or  one  of  them  in  the  pres- 
ence  of  the  others,  Informally  replied  that 
It  was  up  to  the  engineer  to  build  the  road. 

[1]  For  the  purpose  of  this  opinion  only, 
It  will  be  assumed,  but  not  decided,  that  the 
comnilsslonerH  might  be  gnilty  of  conduct 
which  would  estop  Jiie  respondent  from  In- 
voking the  contract  and  the  statutory  provi- 
sions to  the  effect  that  no  extras  should  be 
allowed,  unless  tbe  same  were  approved  by 
the  board  of  county  ccmmlBsioners  by  resolu- 
tion and  a  copy  of  tbe  resolution  transmitted 
to  the  highway  commissioner.  If  there 
conld  be  such  estoppel,  It  could  only  he  upon 
proof  of  tbe  clearest  and  most  satisfactory 
kind.  Brown  v.  Winehlll,  3  Wash.  525,  28 
Pac.  1037;  James  Beilly  Repair  St  Supply 
Co.  T.  Smith,  177  Fed.  168,  100  a  C  A.  630. 
Tbe  evidence  In  tbls  case  Is  not  of  that  cl«ir 
and  8atlfl£act<«T  (Charactw  whldi  would 
bring  It  within  the  rulew  Tbe  statute  was 
enacted  for  a  purpose,  and  It  cannot  be  Ugbt- 
ly  avoided,  It  at  all. 

[2]  The  appellant  attempted  to  bring  tbe 
acUon  upon  tlu  ccmtract,  and  also  upon  quan- 
tum memlL  Tbe  contract  bad  at  no  time 
been  rescinded  or  modified,  and  spedfic&lly 
covered  tbe  manner  In  which  extras  could 
be  allowed.  In  such  a  case  an  action  on  tbe 
quantum  meruit  for  extras  cannot  be  main- 
tained. Tbe  rule  upon  tbls  question,  as 
stated  Id  Hawkins  v.  United  States,  06  TS.  S. 
680,  24  L.  Ed.  607,  ia : 

"  •  •  •  That,  it  there  be  an  express  writ- 
ten contract  between  the  parties,  tbe  plaintiff 
In  an  action  to  recover  for  work  and  ]abor  done, 
or  for  money  paid,  must  declare  upon  the  writ- 
ten agreement,  so  long  as  the  special  agreement 
ranains  in  force  and  nnrescioded,  as  he  cannot 
recover  under  such  drcnmstances  upon  a  quan- 
tum meruit" 

The  case  of  Green  v.  Okanogan  County,  60 
Wash.  300,  111  Pac.  226, 114  Pac.  457,  bas  no 


application,  because  In  that  case  there  was 
no  express  contract  The  contract  which 
the  parties  attempted  to  make  was  void,  be- 
cause of  failure  to  comply  with  tbe  statn- 
tory  requirements. 

[3]  There  Is  another  reason  why  the  ap- 
pellant cannot  prevail  in  this  cause.  The 
changes  made  in  the  bl^way,  after  the 
work  was  begun,  ponslsted  in  causing  the 
work  to  be  moved  farther  Into  the  hlU  in  two 
or  three  places,  the  aggregate  distance  of 
which  was  from  300  to  600  feet  According 
to  the  contract  the  slope  left  by  the  excavat- 
ing in  solid  rock  was  to  be  one-fourth  oC  a 
foot  horizontal  to  one  foot  perpendicular,  and 
no  allowance  for  excavations  outside  the  lim- 
it of  such  slope  was  to  be  made,  unless  by 
special  order  of  the  engineer.   Ajay  excava- 
tion beyond  this  specified  b1<^  was  what  is 
referred  to  as  overbreakage.  In  other  words, 
oveibreakage  Is  the  amount  of  material  taken 
from  tbe  Inside  bank,  outside  of  tbe  standard 
slope  as  specifled  In  tbe  cqpedficatlons.  Hie 
trial  court  found  tbat  no  measurement  or 
estimate  was  ever  made  by  the  engineer  of 
the  number  of  yards  of  rock  or  other  mate- 
rial whlcb  tbe  appellant  was  required  to  ex- 
cavate or  move,  or  did  excavate  or  move,  by 
reason  of  any  changes  In  or  alterations  (tf 
tbe  plans  and  speciflcations.  The  changes  as 
above  mentioned  consisted  in  setting  tbe  road 
farther  into  the  hill  in  two  or  three  places. 
The  evidence  dbes  not  Show  tbe  extra  amount 
of  material  that  it  was  necessary  to  move 
by  reason  of  these  dianges.    If  we  under* 
stand  the  evidence  correctly,  it  takes  the  total 
amount  of  yardage  removed  including  the 
overbreakage,  for  the  entire  length  of  tbe 
road,  and  deducts  firom  tbSa  tbe  prellminaiy 
estimate  and  thus  arrives  at  a  balance  for 
extra  yardage.    Under  the  ocmtract  and 
8peciflc8ti<mB,  no  allowance  was  to  be  made 
for  tbe  overbreakage.    Since  tbe  evidence 
does  not  Show  the  amount  of  extra  yardage 
removed  at  the  places  where  the  allgDmciic 
of  tbe  highway  was  changed,  and  Includes 
items  for  which  no  recovery  can  be  had, 
there  Is  no  evidence  in  this  case  which  would 
furnish  a  basis  for  estimating  the  damages. 
The  finding  of  the  trial  court  on  this  ques-  I 
tlon  was  right,  and  should  be  sustained.  ' 

It  Is  claimed,  however,  that  tlie  engineer 
made  a  final  estimate  of  the  amount  of  ex- 
tras, and  submitted  It  to  the  board  of  com- 
missioners, and  that  therefore  the  respond- 
ent Is  bound  thereby.  The  engineer  made  a 
number  of  so-called  final  estimates.  The 
last,  here  referred  to,  was  made  after 
the  engineer  realized  tbat  the  matter  of  ex- 
tras would  be  litigated,  and  after  the  en- 
gineer had  discussed  the  matter  with  the 
county  attorney,  the  commissioners,  and  the 
appellant  The  trial  court  found,  referring 
to  the  last  final  estimate,  that  it  was  made 
by  the  engineer  "both  arbitrarily  and  by 
mistake^  and  the  same  la  whoUj  fiUse,**  Un- 
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der  the  evidence  no  oQier  finding  conld  prop- 
erly be  made. 

Assuming,  as  we  bare,  for  the  purpose  of 
this  declsioD  only,  that  the  appellant  had 
made  a  case  which  would  Justify  the  con- 
Blderatlon  of  the  merlta,  It  cannot  prcTall 
upon  the  evidence  offered.  The  view  we  take 
of  the  case,  as  above  Indicated,  renders  It  un- 
necessary to  consider  the  other  points  dia- 
cnsscd  in  the  briefs,  or  to  review  the  numer- 
ous authorities  therein  dted. 

The  Judgment  will  be  affirmed. 

HQLCOMB.  C,  J.,  and  MACKINTOSH, 
TOUIAM.  and  MITCHELI,,  JJ^  concor. 


STATE  ex  reL  MULLEN  t.  HOWBLI4  Sec- 
retary of  State.   (No.  15440.) 

(Supreme  Coiirt  cf  WaiUnctim.   Sept.  18, 
1919.) 

Statutes  ®=»35%— Who  abe  "uoal  votebs," 
AurnoBiZED  to  biqn  befebknduu  petition. 
Persons  who  are  gualifled  to  vote  under 
Const,  art.  6,  |  1,  and  who  have  been  register^ 
ed  to  vote  In  their  precincts,  but  wh<we  rej- 
istrations  have  been  cancded  because  of  failure 
to  vote  at  the  last  state,  county,  or  municipal 
election,  under  section  7,  and  Laws  1915,  p. 
40,  I  11,  Br«  not  **Iegal  voters,"  within  3  Bern. 
&  BaL  Oode,  |  4971—12.  requiring  secretary 
of  state  to  file  initiative  and  referendum  peti- 
tions bearing  the  requisite  number  of  signatures 
of  "legal  voters,"  notwithstanding  section 
4971—10. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  PhraaeSr  Fliat  and  Seccnd  Series,  Legal 

Voter,] 

Department  1. 

Mandamus  by  the  State,  on  the  relation  of 
Tr&nk  P.  Mullen,  Qgainsf^I.  M.  Howell,  Sec- 
rotary  of  State.  Denied. 
,  See,  also,  181  Pac.  920. 

Jotm  F.  Muiilky,  of  Seattle  for  relatw. 
L.  14.  Tbompaoo,  Atty.  Gen.,  totr  resptrnd- 
ent 

MACKINTOSH,  3.  The  relator  seeks  by 
writ  of  mandate  to  compel  the  eecretnry  of 
state  to  return  petitions  on  Beferendnm  No. 
14  (the  Prohibition  Amendment  to  the  feder- 
al GonatltDtton)  to  the  registration  offlceni 
of  the  varlons  cities  and  towns  of  the  state 
for  tbe  piiipose  of  baring  snch  officers  certify 
as  l^tal  voters  ttioee  signers  of  tbe  petitions 
i^se  registrations  bad  been  canceled  be- 
canse  of  tbelr  failure  to  vote  at  the  last 
state  or  raonldpal  election. 

It  is  nrged  that  mandannis  Is  not  tbe  prop- 
er remedy,  that  th^qnestlon  raised  by  the 
pleadings  Is  a  moot  one,  and  that  tbe  conrt 
has  no  Jurisdiction.   While  some  or  all  of 
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these  contentions  of  the  respondent  may  be 
correct,  we  prefer  to  leave  them  undiscussed 
here,  and  to  rest  this  dedslon  npon  the  mer^ 
its,  and  determine  what  is  meant  by  the  term 
"legal  voters,"  as  used  In  section  12,  chapter 
138,  Laws  1913  (3  Rem.  &  Bal.  Code.  4971— 
12).  That  section  referring  to  inittatlve  and 
referendum  petitions,  provides: 

"The  secretary  of  state/upon  any  such  peti- 
tioQ  being  submitted  to  him  for  filing  shall  ex- 
amine the  same,  and  if  upon  examination  said 
petition  appear  to  be  in  proper  form  and  to 
bear  the  requisite  number  of  signatures  of  legal 
voters,  •  •  •  the  secretary  of  state  shall  ac- 
cept and  file  said  petition  In  his  office.   •   ♦   •  " 

Section  1,  article  6,  of  the  state  Const! tu- 
tlon,  as  amended  at  the  election  In  Norembor* 
1910,  reads  as  follows 

"AU  male  persons  of  13ie  age  of  twenty-one 
years  or  over,  possessing  tlie  following  qualifi- 
cations,  shall  be  entitled  to  vote  at  all  elections: 
They  shall  be  dtizena  of  tbe  United  States; 
they  shall  have  lived  In  the  state  one  year,  ynd 
in  the  county  ninety  days,  and  in  the  city,  town, 
ward  or  precinct  30  days  immediately  preceding 
the  dection  at  which  they  offer  to  vote,"  etc. 

The  relator  argues  that  all  i>ersonB  meet- 
ing tbe  requirements  as  in  this  section  set 
forth  are  'Hegal  Toters,"^  entitled  to  sign  Ini- 
tiatdve  and  referendum  petitions,  and  calls 
attention  to  Rem.  &  Bal.  |  4971— 1(^  which 
provides  for  the  method  of  certification  of 
petition  Blgnatares  by  the  officers,  who  tdiall 
compare  them  as  tpey  appear  npon  tbe  peti- 
tions with  those  npcm  the  registration  books 
of  the  precincts  where  registration  is  re* 
quired. 

In  the  instant  case  tbe  signatares  yrtd&i 
It  is  dalmed  should  be  counted  are  those  of 
persons  who  possess  tho  qualifications  pro- 
vided In  section  1,  article  6,  of  the  state 
Constitution,  and  who  have  registered  as 
voters  in  their  various ,  precincts,  but  who 
failed  to  uerclse  th^r  right  to  vote  at  the 
last  general  election,  and  whose  names  have 
therefore  been  stricken  In  confOTmlty  with 
section  11,  diapter  16,  Laws  li915: 

"If  any  registered  voter  shall  fail  to  vote  at 
any  general  state,  county  or  municipal  elec- 
tion, *  *  *  bis  registration  shall  become 
void,  and  bis  name  shall  be  stricken  from  the 
registration  books.  •  •  •  Before  said  voter 
shall  again  be  allowed  to  vote^  he  shall  re-regl»- 
ter  in  his  proper  prednct,  as  required  in  eases 
of  original  registratlw." 

This  act  was  passed  In  pursuance  ot  the 
power  given  the  Legislature  by  section  7 
of  article  6  of  the  Constitution: 

"Tbe  Legislature  shall  enact  a  registration 
law,  and  sliall  require  a  compliance  with  such 
law  before  any  dector  shall  be  allowed  to  vote: 
Provided,  that  this  provision  is  not  compulsory 
upon  the  Legislature,  except  as  to  cities  and 
towns  having  a  population  of  over  600  inhabi- 
tants.  In  all  other  cases  the  legislature  may 
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or  may  not  reqidn  z«|]stnitIoa  m  a  prereqal- 
Bite  to  the  right  to  Vote,  and  the  same  system  of 
registration  need  not  be ,  adopted  for  both 
classes." 

The  Constitution  and  the  statute  enacted 
In  compliance  with  Its,  mandate  have  deter- 
mined that,  In  addition-  to  the  quallflcatlona 
of  citizenship  and  residence  mentioned  In 
section  1,  article  0,  of  the  Constitution,  there 
must  be  in  cities  and  towns  of  over  500  in- 
habitants a  registration  In  order  to  make  one 
a  legal  voter;  registration  which  has  been 
canceled  for  failure  to  vote  being  made  void 
hy  the  statute,  the  certifying  officer  has  no 
more  right  to  consider  the  names  so  stricken 
than  he  has  to  certify  the  names  of  all  per- 
sons in  cities  and  towns  of  600  and  over  popu- 
lation whp  may  meet  the  qualiflcatious  of 
section  1,  article  6,  of  the  state  Constitution, 
but  who  have  never  registered.  The  rights 
and  status  as  voters  of  those  who  are 
qualified  and  have  registered  and  failed .  to 
vote,  and  those  who  are  qualified  but  have 
never  registered,  are  the  same.  The  Leg- 
islature, having  the  right  to  provide  the 
means  of  determining  the  validity  of  signa- 
tures to  initiative  and  referendum  petitions 
(State  ex  rel.  Klehl  v.  Howell,  77  Wash.  651, 
13S  Pac.  2S6),  has  said  that  citizens  of  cities 
and  towns  where  registration  is  required  are 
not  "legal  voters"  if  unregistered,  and  they 
are  unregistered  when  they  have  not  had 
their  names  upon  the  poll  books,  or  having 
had  them  there,  have  suffered  them  to  be 
canceled  by  failure  to  vote;  in  either  case 
they  cannot  exercise  the  right  to  petition 
for  the  initiation  or  reference  of  laws.  The 
rule  is  sensible,  salutary,  and  sound. 

The  respondent  was  correct  in  his  inter- 
pretation of  the  law,  and  the  writ  will  be 
denied.  It  Is  so  ordered. 

HOLCOMB,  C.  J.,  and  BRIDGES,  MAIM, 
and  PARKER,  JJ.,  concur. 


HEITHILLER  et  ox.  v.  PRALL  et  VX. 

(No.  15262.) 

(Supreme  Court  of  Washington.  Oct.  8,  1919.) 

1.  Appeal  and  kbbob  «s>1002— Cbedibiutt 

or  WITKEB8E8  TOB  JUST. 

Where  evidence  Is  conflicting,  it  Is  the  prov- 
ince of  the  jury  to  say  on  which  ride  the  truth 
•lays,  a  province  with  which  the  appellate  court 
has  no  right  to  interfere. 

2.  Tbial  «=»29G(5)— iNSTBUOTions  TO  BB  con- 

STRUED  AS  A  WHOLE. 

In  lessees'  action  for  lessors'  breach  of  agree- 
ment to  install  irrigation  pomp  within  required 
time,  where  lessors  denied  lessees'  allegation 
tliat  lessees  had  given  the  orchard  proper  care, 
and  set  Op  audi  want  of  care  affirmatively,  to 


lesscvs'  damage,  and  prayed  judgment  tot  such 
damage,  an  instruction  withdrawing  affirmative 
defense,  and  one  requiring  lessees  to  prove  prop- 
er care,  held  not  to  have  been  mlBleading,  in 
view  of  Instruction^  as  a  whtde,  and  in  view  of 
nominal  verdict  for  lessees. 

3.  AFPBAI.  AHD  BBBOB  «S9l033(6}— AFPELZ.AnT 
CANNOT  COUPLAXN  OP  TATOBABU  INSTBVC- 
TION. 

Where  gist  of  action  was  recovery  of  dam- 
ages for  breach  of  contract,  plaintiff  coald  not 
complain  on  appeal  of  instruction  authorizing 
nominal  damages,  if  Jury  found  there  bad  been 
a  breach  of  contract  and  substantial  damages 
bad  cot  been  proven. 

4.  Pleading  *=>238(4>— In  action  on  con- 

TBACT,  AlfENDlCENT  AFTEB  CONCLUSION  OF 
BVIDENCE,  ALLEOINO  DECEIT,  XllFBOFEB. 
In  action  for  breach  of  contract,  court  prop- 
erly refused  plaintiff  permlssioD  to  amend  com- 
plaint at  conclusion  of  the  evidence,  ao  as  to 
show  false  representaticas  and  deoel^  since 
such  amendmeBt  would  have  changed  entire 
scope  and  nature  of  action,  making  It  one  for 
false  representations  and  deceit,  and  would  have 
required  a  practical  retrial  of  the  ease; 

Departmmt  2. 

Appeal  from  Superior  Court,  Tafctma  Coun- 
ty; Harcourt  M.  Taylor,  Judge. 

Action  by  H.  W.  Heltmlller  and  wife 
against  J.  W.  Prall  and  wife.  From  a  judg- 
ment for  plaintUfa,  giving  them  insufficient 
relief,  they  appeal.  Affirmed. 

H.  J.  Snlvely  and  I.  J.  Bounds,  both  of 
Yakima,  tor  appellants. 

E.  M.  Heybam,  of  Spokane,  for  respond- 
enta. 

P0LLERTON,  J.  On  April  14^  1917,  the 
respondents  Prall  were  the  owners  of  certain 
lands  situated  In  Yakima  conn^,  and  on  tbat 
day  leased  the  same  for  one  year  to  tbe  ap- 
pellants Heltmlller.  The  land  had  upon  It  a 
matured  orchard  of  about  12  acres,  and  the 
remainder  of  the  land  was  suitable  for  grow- 
ing grains  and  grasses  for  hay,  and  for  grow* 
lug  garden  vegetables.  It  Is  in  the  arid  re- 
gion, and  irrigation  is  necessary,  to  produce 
crops  of  any  sort  The  source  of  supply  for 
water  is  an  artesian  well,  situated  on  the 
premises,  which  flows  during  the  winter  sea- 
son and  spring,  usually  down  to  about  the 
middle  of  May,  after  which  time  It  Is  neces- 
sary to  raise  the  water  by  means  of  .  a  pump. 
At  the  time  of  the  leaBe  there  was  no  pump 
at  the  well,  and  the  respondents  agreed  In 
the  lease  to  "pay  the  fair  and  actual  cost 
of  Installing  a  pump  and  electric  motor  in 
the  artesian  well  on  the  premises;  •  •  • 
the  cost  of  said  pump  and  motor  not  to  cost 
above  $300."  As  a  consideration  for  the  lease 
the  appellants  agreed  to  pay  the  maintenance 
cost  of  the  pump  and  motor,  properly  spray* 
prune,  irrigate,  and  care  for  the  orchard,  har- 
vest and  sell  the  fmit  grown  thereon,  and  pay 
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to  tbe  reaposdoits  one-tbtrd  of  tbe  gross 
amount  recelTed  from  ancb  sale.  Nothing  la 
aald  In  the  lease  conconing  sndi  otber  ciops 
aa  might  be  grown  on  tbe  land. 

Th»  appeUantfl  entered  <»i  tbe  land  nnder 
the  terms  of  the  lease,  caused  the  orchard 
to  "bet  sprayed  and  praned,  planted  to  grain 
and  T^etables  cutaln  portions  of  tiie  land, 
and  opened  Oie  Irrigating  ditches  leading 
from  tbe  well  to  tSie  parts  of  tbe  land  to  be 
irrigated.  The  water  flowed  from  the  well 
until  abont  tbe  nsaal  time^  bnt  tbe  pnmp  was 
not  Installed  fliers  until  some  S6  days  later. 
The  cram  were  failnres.  no  marketable  fmita 
or  vegetables  maturing,  and  the  bay  crop  was 
of  no  material  value. 

Tb»  appellants  sou^t  In  this  action  to  re- 
cover fMm  the  respondoits  damages  in  tbe 
snm  ot  $6,476.46.  niey  averred  a  breadi  of 
the  contract  to  Install  tbe  pump,  and  that; 
the  loss  of  ttie  crops  was  the  result  of  tbe 
breadi.  After  issue  Joined  tbe  cause  was 
tried  to  a  Jnry,  who  returned  boUk  a  general 
and  a  qiedal  verdict  In  tbdr  special  va> 
diet  tb^  found  Oiat  the  respondents  unrea- 
smaMy  didayed  the  installation  of  tbe  pomp, 
but  forttier  found  that  tbe  delay  was  not  the 
cause  of  the  loss  of  tbe  crops.  By  th^  gen- 
eral verdict  tbey  ftnmd  In  fovor-of  the  ap- 
pellantB  In  tbe  sum  of  91.  Tbe  appellants 
moved  for  a  new  trial,  basliv  the  motion  on 
the  grounds  of  Inadequacy  of  the  verdict  and 
mors  occurring  at  tbe  trial.  The  motion 
was  overruled,  and  a  judgment  entered  on 
the  verdict.  This  appeal  is  prosecnted  from 
the  Jatlgment  so  entered. 

(1]  The  assignment  first  discossed  Is  the 
refiml  of  tbe  court  to  grant  a  new  trial  on 
the  ground  of  Inadequacy  of  the  verdict.  It 
Is  asserted  that  there  la  abundant  evidence 
In  the  record  which '  would  warrant  the  Jury 
in  finding  that  the  loss  of  the  fruit  crop  was 
due  to  the  lactc  of  water  during  the  period  In* 
tervenlng  between  the  time  the  well  ceased 
to  flow  and  the  time  the  pump  was  installed, 
and  that  Uiere  was  no  evidence  to  the  con- 
trary. On  the  first  of  these  conteDtlons  we 
oan  agree  wIOi  the  appellants,  but  the  sec- 
ond we  think  is  not  in  accord  with  the  rec- 
ord. It  Is  needless  to  set  forth  the  testi- 
mony, or  review  It  at  length,  but  plainly 
there  was  evidence  from  which  the  jury 
could  well  have  found  that  the  failure  of  the 
orchard  crop,  the  only  failure  on  which  a  re- 
wivery  against  the  respondents  could  be  bas- 
ed, was  not  due  to  a  lack  of  water.  The  ap- 
pellants had  hart  no  previous  experience  with 
irrigated  orchards,  and  there  was  evidence 
tending  to  show  that  they  did  not  commence 
irrigating  as  soon  as  tbey  should  have  com- 
menced; that  they  did  not  apply  the  water 
to  the  orchard  to  the  extent  they  could  or 
should  have  doue  after  they  did  so  com- 
mence; that  the  orchard  had  sutfered  from 
D^ect  in  prior  years,  and  required  more 
than  tbe  usual  care  to  make  It  produce  mar- 
ketable fruit;  and  that  this  can  was  not 


given  It.  While  tbe  evident^  was  conflicting, 
It  was  the  province  of  tbe  Jury  to  say  on 
which  side  tjhe  truth  lay,  a  province  with 
which  the  appellate  court  has  no  right  to 
biterfere. 

It  Is  next  complained  that  the  court  erred 
in  Its  Instructlona  to  the  Jury.  Tbe  respond- 
ente,  after  putting  In  Issue  tbe  appellants'  al- 
legations to  tbe  eftect  that  they  had  tended 
and  cared  for  the  ordierd  In  a  proper  man- 
ner, set  up  afSrmatively  such  want  of  care, 
and  that  sucli  want  of  care  caused  a  loss  to 
them  ot  th^  interest  In  the  crop,  to  their 
substantial  damage,  and  demanded  Judgment 
against  Uie  appellants  for  such  damage.  At 
the  trial  they  offered  no  evidence  as  to  tbe 
amount  of  tbe  damage  auifaed  by  than,  and 
tbe  conrt  withdrew  the  affirmative  defense 
from  tbe  nmslderatlon  of  the  jury  by  the  fol- 
lowing charge: 

"Th«  defendants  claim  that  the  plaintiffs  fail- 
ed to  properly  spray,  prane,  irri^^te,  and  care 
for  the  froit  trees,  in  coDsequencfi  of  which  they 
have  become  infected  and  dried  up  for  want  <^ 
water,  so  that  all  were  stunted  and  Injured,  and 
some  perished,  causing  a  loss  to  the  defendants 
of  $3,000,  for  whidt  sum  they  ask  Judgment 
against  the  plaintiffs.  This  is  called  a  cross- 
complalnt,  and  is  denied  by  the  plaintiffs.  The 
defendants  have  not  introdaced  any  evidence 
ih  support  of  such  claim,  and  it  is  therefore 
withdrawn  from  yonr  cniBideratioD,  and  yon 
must  disregard  it" 

In  another  part  of  the  inatmctlons  the  fol- 
lowing was  given: 

"As  I  have  told  you,  tbe  plalntiflTs  case  Is 
foanded  upon  the  lease,  which  makes  It  Incum- 
bent upon  the  plaintlfb  to  properly  spray, 
prune,  irrigate,  and  care  for  all  the  fruit  trees 
on  the  leased  land.  In  order  to  entitle  the 
plaintiffs  to  recover  even  nominal  damages,  they 
must  have  convincet^  you  by  a  preponderance 
of  the  evidence  that  they  substantiidly  carried 
out  and  performed  their  obligations  in  the  agree- 
ment, unless  you  are  also  ccinvinced  that  they 
were  prevented  from  performing  those  obliga- 
tions by  omission  on  the  part  of  the  defendants, 
if  any,  to  install  the  pump  and  motor  and  make 
the  power  arrangements  witUn  a  reasonable 
time." 

[2}  It  Is  contended  that  these  Instructions 
are  conflicting,  entitling  the  appellants  to  a 
reversal.    Counsel  say: 

"Now,  In  one  instruction  they  [the  Jury]  are 
told  that  they  need  not  consider  the  failure  of 
the  plaintiffs  to  perform  their  part  of  the  con- 
tract, and  then  in  the  part  of  tbe  instruction 
excepted  to  they  are  told  that  they  were  to 
consider,  and  it  was  necessary  for  tliem  to  find, 
that  the  plalntlfGa  had  performed  their  part  of 
the  contract  before  they  could  return  a  verdict 
even  for  nominal  damages  for  the  plaintiffs.  It 
is  our  contention  that  there  was  no  issue  at 
any  time  in  the  case  on  the  failure  of  plaintiffa 
to  i>erform  their  part  of  the  contract ;  further- 
more,  that  the  evidence,  without  contradiction, 
showed  that  the  plaintiffs  did  everything  they 
were  required  to  do,  and  even  more,  and  the 
ordiard  up  to  the  time  the  water  was  shut  off 
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viOB  in  excellent  condition,  and  gave  c\erj  pros- 
pect of  a  bumper  crop." 

We  cannot,  howeTer,  think  the  criticism 
just.  Manifestly,  in  the  first  instruction  the 
court  was  considering  the  afl3rmative  defense, 
and  the  Instruction  was  Intended  to  do  no 
more  than  withdraw  that  defense  from  the 
consideration  Of  the  jury.  The  second  in- 
struction related  to  the  issues  made  by  the 
allegations  of  the  complaint  and  the  denials 
thereto,  and  was  clearly  pertinent  to  that  is- 
sue. There  *as  therefore  no  contradiction 
in  the  instructions  viewed  from  a  legal  as- 
pect; that  la  to  say,  the  Instructions  were 
not  Bo  far  contradictory  that  error  must  be 
conclusively  presumed.  The  only  question 
then  is:  Were  the  Jury  misled  by  them?  As 
to  this  we  think  the  verdict  shows  conclusive- 
ly that  they  were  not.  No  verdict  in  dam- 
ages was  returned  in  favor  of  the  respond- 
ents, and  the  verdict  as  returned  Is  clearly 
within  the  Issues  as  made  by  the  aliegatlons 
of  the  complaint  and  the  denials  thereto. 
More  than  this,  the  Instructions  as  a  whole 
were  so  clear  on  the  point  as  to  leave  no  pos- 
sible doubt  as  to  the  court's  meaning.  The 
other  contentions  made  In  this  connection 
are  sufficiently  answered  bj  what  we  have 
said  concerning  the  proofs. 

The  court  further  instructed  the  Jury  that, 
If.  they  were  convinced  by  the  evidence  that 
the  respondents  failed  to  install  the  pump 
within  a  reasonable  time  after  the  water 
ceased  to  flow  from  the  artesian  well,  the  ap- 
pellants were  entitled  to  recover  at  least 
nominal  damages,  even  if  they  suffered  no 
substantial  damages  thereby ;  further  In- 
structing them  that,  if  they  found  certain 
other  facts,  the  appellants  were  entitled  to 
recover  substantial  damages.  Citing  8  R.  C. 
L.  423,  to  the  effect  that  nominal  daiueges  are 
those  recoverable  where  a  legal  right  has 
been  Invaded  and  no  actual  damages  what- 
ever have  been  or  can  be  shown,  the  appel- 
lant contends  that  the  instruction,  In  so  far 
as  It  related  to  nominal  damages,  was  error, 
since  here  actual  damages  could  be  shown. 
But  we  think  the  appellant  has  mistaken  the 
meaning  of  the  writer  of  the  cited  text  If 
we  iJead  it  correctly,  he  was  distinguishing 
between  those  instances  where  certain  of  the 
courts  have  held  nominal  damages  properly 
recoverable  and  where  they  have  held  that 
they  are  not.  For  Illustration:  This  court 
has  held  that  nominal  damages  ate  properly 
recoverable  in  an  action  in  the  form  of  on 
action  for  damages,  where  the  recovery  of 
damages  Is  not  the  gist  of  the  action,  but  is 
maintained  to' vindicate  a  right  of  the  plain- 
tiff which  the  defendant  has  invaded ;  while, 
on  the  other  hand*  it  bas  held  that  they  are 
not  80  recoverable  where  the  gist  of  the  ac- 
tion l8  the  recovery  of  damages  and  tbwe  is 


REPORTER  (WadL 

a  failure  to  prove  substantial  damages.  This 

court  is  not  alone  In  so  holdiug,  although  it 
is  not  the  uniform  rule,  and  the  text  cited 
was  but  marlilng  this  distinction ;  it  was  not 
Intraded  to  be  said  that  nominal  damages 
could  be  recovered  only  In  actions  where  sub- 
stantial damages  could  not  be  proven. 

[3]  But,  conceding  the  instruction  to  be 
contrary  to  our  holdings.  It  la  not  error. for 
which  the  appellants  can  complain.  Since 
the  gist  of  the  present  action  is  to  recover 
damages,  to  instruct  that  nominal  damages 
was  recoverable  if  they  found  there  had  been 
a  breadi  of  contract  and  substantial  dam- 
ages had  not  been  proven  is  an  error  for  which 
the  respondents  could  have  complained,  but  it 
is  not  error  against  the  other  side.  It  was 
error  in  their  favor,  not  error  against  them. 

The  appellants  alleged  In  their  complaint 
that  the  respondents,  through  their  agents, 
at  the  time  the  l^se  was  entered  Into,  rep- 
resented that  there  was  plenty  of  water  to 
irrigate  the  land,  and  that  when  applied  to  ■ 
the  land  it  would  produce  maximum  crops 
of  both  fruit  and  produce,  and  further  repre- 
seuted  that  the  pear  trees  were  capable  of 
producing  and  would  produce  from  one  to 
two  tons  of  pears  per  tree,  and  It  was  these 
representations  tiiet  Indoced  them  to  enter 
Into  the  contract  of  lease.  It  was  not  alli- 
ed that  these  representations  were  false  or 
fraudulent,  and  recovery  was  asked  because 
of  a  breach  of  the  contract  to  Install  the 
pump.  At  the  trial,  by  crpss-eiamlnation  of 
the  appellants*  witnesses,  the  respondents 
sought  to  show  that  there  was  some  alkali  In 
the  soil  of  a  part~Df  the  land,  and  that  the 
trees  bad  been  neglected  in  prior  years, 
which  facts  tended  to  render  the  orchard  less 
productive  than  it  otherwise  would  have 
been. 

[4]  At  the  conclusion  of  the  evidence  tho 
appellants  asked  leave  to  amend  their  com- 
plaint, so  as  to  show  false  representations 
and  deceit,  and  asked  to  have  the  Jury  In- 
structed on  this  theory.  The  court  refused  to 
allow  the  amendment,  and  Its  refusal  is  as- 
signed as  error.  But  we  And  no  error  In  the 
ruling.  The  action  as  Instituted  was  one  In 
damages  for  a  breach  of  contract,  and  the 
effect  of  the  amendment  sought  to  be  made 
was  to  change  It  into  an  action  for  false  rep- 
resentations and  deceit.  This  would  have 
changed  its  entire  scope  and  nature,  and 
would  have  required  a  practical  retrial  of  the 
case.  Whether  it  would  have  been  an  abuse 
of  discretion  to  have  granted  the  motion  we 
need  not  consider.  We  are  clear  that  It  was 
not  so  to  deny  it. 

There  Is  no  reversible  error  in  the  record, 
and  the  judgment  will  stand  affirmed. 

HOLCOMB,  C.  J.,  and  MOUNT,  PARKER^ 
and  BRIDGES,  33^  concur. 
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In  re  HAMILTON'S  ESTATE. 

(Snpreme  Court  of  Wtisblngton. 

1919.) 


1.  BSEODIOKS  AND  ADMINISTBATOBS  €=3l94(l) 

—Notice  of  motion  to  awabd  HOiiESTEAD. 
A  notice  of  the  petition  of  the  widow,  admic- 
Istratriz,  posted  under  the  order  of  the  court 
ai  permitted  by  Laws  1917,  p.  070,  |  103,  to 
hare  property  flpedfied  in  that  section  set  aside 
a9  a  homestead,  was  suffident  to  give  court  Ju- 
risdiction. 

2.  EXBCUTOBS  AND  ADMIKI8TBATOB8  <8=>194{6) 
—FlNAX.irr  OF  JtTDOlCENT  AWABDIITO  BOUB- 
STBAD  TO  SVBTIVINO  SPOUSE. 

Where  the  court  has  acquired  Jurisdiction 
of  the  parties  and  tiie  subject-matter,  its  judg- 
ment awarding  property  as  a  homestead  for  tlio 
surriTing  spouse  on  petition  under  Jjaws  1917, 
p.  670,  S  103,  ip  not  void  because  the  court  erred 
in  its  judgment,  but  is  final,  except  on  appeal 
ot  for  fraud,  as  the  section  provides. 

3.  Constitutional  law  «=>307— Finalttt  o» 
award  op  houbstead  to  subtitino  8p0u8b 

:r0T  WANTINa  IN  DUX  PBOCESS. 
Laws  1917,  p.  670,  |  103,  apecifically  pro- 
vides that  award  of  homestead  thereunder  Bholl 
be  condosive  and  final,  except  on  appeal  or  for 
frand,  and  the  denial  of  a  ronedy  by  nntimely 
motion  or  petition  to  avoid  the  jndgmrait  to  aet 
aside  the  award  after  time  for  appeal  has  elaps- 
ed, is  not  a  Tiolatkm  of  the  constitutional  pro- 
vision aa  to  due  process  of  law. 

Depertm^t  2. 

Appeal  from  Superior  Court,  SD<diomlsb 
County ;  BaliA  C.  Bell,  Judge. 

In  ttte  matter  of  the  estate  of  Eric  Hamil- 
ton, deceased.  A  motion  by  WlUlam  Hamil- 
ton to  vacate  or  set  aside  an  order  granting 
petition  of  the  admlnlstntrlx,  widow  of  de- 
ceased, to  have  certain  property  -set  airide  to 
her  as  anrvlTlng  spouse,  was  denied,  and  be 
appeals.  Afllrmed. 

G.  D.  Eveland,  of  Everett,  for  appellant. 
Francis  W.  Mansfield,  of  Everett,  for  re- 
apondoit. 
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after  there  shall  be  no  further  administnition 
(Nou  15386.)  upon  such  portion  of  the  estate  so  set  off,  but 

the  rDmaindcr  of  the  estate  shall  be  settled  as 
Sept.  17,  other  pstates.  The  order  or  judgment  of  the 
court  mailing  the  award  or  awards  provided  for 
in  this  section  shall  be  conclusive  and  final,  ex- 
cept on  appeal  and  except  for  fraud.  The 
awards  in  this  section  provided  shall  be  in  lieu 
of  all  hcHuestead  provisiona  of  the  law  and  of 
exenyttiaia." 


Section  103,  c  Laws 


HOLCOMB,  C.  J. 
of  1917,  provides: 

"If  it  shall  be  made  to  appear  to  the  satis- 
factioD  of  the  court  that  no  homestead  baa  been 
claimed  in  the  manner  provided  by  law,  either 
prior  or  snbseqaent  to  tiie  death  of  the  person 
whose  estate  is  being  administered,  then  the 
court,  upon  such  notice  aa  may  be  determined 
t>T  the  court,  upon  befng  satisfied  tbat  the  fu- 
neral expenses,  expenses  of  last  sickness  and  of 
administration  have  -been  paid  or  provided  for, 
and  upon  petition' for  that  purpose,  shall  award 
and  set  off  to  the  surviving  spouse,  if  any,  prop- 
frtj  of  the  estate,  either  community  or  sepa- 
rate, not  exceeding  the  value  of  ?3,000,  •  *  • 
which  property  so  set  off  shall  include  the  home 
and  household  goods,  if  any,  and  snch  award 
shall  be  made  if  an  order  or  judgment  of  tiie 
court  and  shall  vest  the  absolnte  titie,  and  there- 


[1]  On  January  10,  1917,  and  before  the 
above  law  went  Into  effect,  Eric  Hamilton 
died.  leaving  certain  property,  the  heirs  to 
which  were  his  widow  and  several  brothers 
and  fdsters,  among  them  the  appellant.  On 
the  19th  day  of  January  of  that  year,  the 
widow  was  a{q?(^ted  administratrix  of  the 
estate;  decedent's  will  having  been  set  aside 
by  the  court  because  of  mental  incompetency. 
February  20,  1918,  and  after  the  above  law 
was  effective,  the  widow  petitioned  the  supe- 
rior court  to  set  aside  to  her,  according  to 
the  terms  of  the  foregoing  section,  the  house 
In  wlUdi  ^e  and  tte  deceased  had  dwelt,  to- 
gether with  certain  household  goods  therein. 
Notice  of  hearing  of  her  petition  was  given 
by  posting  under  the  order  of  the  court,  as 
permitted  by  the  Probate  Code  of  1917.  The 
court  found  tliat  the  provisions  of  section 
103  9lS  to  the  value  of  the  property,  the  ex- 
penses of  last  sickness  and  for  the  funeral, 
etc.,  had  been  properly  complied  with,  and 
entered  its  order,  granting  the  petition,  and 
setting  aside  the  propei-ty  as  a  homestead  as 
prayed.  Tlie  balance  of  the  estate,  of  which 
there  was  considerable,  proceeded  to  probate 
In  the  usual  course  of  law. 

Uonths  thereafter,  when  It  was  too  late  for 
an  an>eal,  William  Hamilton,  a  brother  of 
the  deceased  and  me  of  his  heirs,  moved  the 
superior  court  to  set  aside  the  order  thereto- 
fore entered  granting  the  administratrix's 
petition,  prindpally  upon  two  grounds: 
First,  that  William  Hamilton  had  had  no  no- 
tice of  the  petition  in  question ;  and,  second, 
that  section  103  "dther  has  no  application 
to  said  matter  or  is  unconstitutional  and 
void."  The  moticm  was  denied  by  the  su- 
perior court  for  the  reosoo  that,  aside  from 
any  constitutional  question,  tbe  vacating  of 
the  order  was  Improperly  moved;  the  rem- 
edy, as  provided  by  the  section  itself,  being 
by  appeal  from  the  order,  or  for  fraud: 

"  •  *  •  The  order  or  judgment  of  the  court 
making  the  award  or  awards  provided  for  In  this 
section  shall  be  conclusive  and  final,  except  on 
appeal  and  except  for  frand." 

The  determining  question  emerging  in  this 
case  Is:  Is  the  allied  error  of  the  superior 
court  in  setting  aside  to  the  widow  the  prop- 
erty petitioned  for  properly  attaclced  by  a 
motion  to  vacate  such  order,  or  Is  tiie  appel- 
lant restricted  to  an  appeal;  tbe  matter  of 
frand  not  being  Involved  either  In  fact  or 
law  in  this  case? 
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IMspOBlng  briefly  of  tbe  contention  as  to 
la<^  of  notice,  the  superior  court  found,  and 
we  are  satisfied  with  its  finding,  tbat  tbe 
procedure  under  the  section  was  sufficient 
to  give  It  Jurisdiction  of  the  matter,  and 
that  it  had  jurisdiction  of  title  subject-mat- 
ter and  of  the  persons  concerned. 

[2]  The  language  of  section  103  tUtSktij 
makes  the  order  of  tbe  probate  court,  setting 
aside  the  property  therein  specified  to  the 
surviving  spouse,  a  final  Judgment  of  the 
court: 

"The  order  or  judgment  of  the  court  making 
the  award  or  awards  provided  for  in  tbia  aection 
shall  be  concluaive  and  final.  *  *  .*  " 

The  trial  court,  having  jurisdiction  of  the 
parties  and  the  subject-matter,  may  have 
eired  in  law  or  taxit.  Postdbly  the  superior 
court  may  upon  timely  motion  vacate  such 
final  judgment  upon  other  grounds  than 
fraud  to  correct  its  own  errors  before  tbe 
judgment  Is  final.  But  when  It  acquired 
jurisdiction  of  the  matt«-  and  of  the  parties, 
and  mer^  erred  In  Its  judgment  such 
Judgment  certainly  Is  not  void. 

[3]  The  sectl<m  Its^f  explicitly  provides 
that  such  question,  or  Indeed  any  question 
concerning  the  award,  save  that  of  fraud, 
cannot  be  raised,  except  by  appeal  from  that 
final  judgment.  In  view  of  the  express  dec- 
laration of  tbe  statute,  the  only  constltntion- 
al  question  ,  now  possible  Is  whether  we  have 
here  an  attempted  deprivation  of  right  with- 
out due  process  of  law,  which  we  have  not 
sustained.  This  is  not  the  constitutional 
question  learnedly  argued  by  counsel  for  a.p- 
pellant,  whose  attack  Is  upon  the  ground 
that,  to  give  the  statute  effect  upon  beirs  In 
whom  pr<9ert7  vested  by  operation  of  law 
prior  to  the  enactment  of  section  103,  would 
be  such  deprivation  of  right  as  Is  prohibited 
by  the  Constitution.  All  the  weight  of  his 
argument  In  that  respect  was  properly  con- 
ceded by  tbe  superior  court,  and  may  be  con- 
ceded here,  without  affecting  the  question  as 
to  whether,  by  being  restricted  to  an  ap- 
peal, and  draled  a  remedy  by  untimely  mo- 
tion, or  petition  to  void  the  judgment,  appel- 
lant Is  deprived  of  a  constitutional  right. 

Appellant  cites  Stark  Bros.  v.  Boyce,  44 
Wash.  287,  87  Pae.  340.  where  It  is  said,  "A 
void  Judgment  Is  properly  set  aside  upon 
motion;"  also  Lusbington  v.  Seattle  Auto, 
etc.,  Club,  60  Wash.  646,  111  Pac  785,  stating 
that  "the  right  to  vacate  such  Judgments 
does  not  arise  out  of,  nor  does  tbe  procedure 
to  secure  tbe  right  depend  upon,  the  statute ; 
*  •  •  It  Is  Inherent  in  the  court  Itself; 
It  Is  no  more  nor  less  than  the  power  pos- 
sessed by  every  court  to  clear  Its  records  of 
Judgments  void  for  lack  of  Jurisdiction;"  and 
Dane  v.  Daniel,  28  Wash.  155,  68  Pac.  446, 
where  we  said,  "We  think.  In  the  absence  of 
any  statute,  the  court  has  a  right  to  set 
aside  a  void  Judgment ;  this  power  Is  in- 
herent In  the  court."   These  cases  are  not 


In  conflict  with  the  line  of  deddona  where- 
in we  have  held  the  parties  to  tbe  adntlre 
remedy  of  appeal. 

There  la  an  inberoit  power  In  tbe  superior 
court  to  vacate  certain  void  judgment,  sad 
this  Inherent  right  is  not  denied,  but  recog- 
nized, by  the  language  of  section  1(@.  But 
an  inherent  right  Is  not  necessarily  an  ex- 
clusive right,  or  a  ri^t  which  may  not  be 
modified  by  proper  authority.  Tbe  very  ex- 
pression in  Dane  v.  Daniel,  supra,  that  In 
the  absence  of  any  statute"  tbe  court  has 
this  inherent  right*  Is  clearly  a  recognltlou 
that  this  inherent  right  may  be  qualified  hj 
statute.  In  liusblngton  v.  Seattle  Auto,  etc., 
Club,  supra,  tbe  pronouncemeot  Is  apon 
"Judgments  void  for  lack  of  Jurisdiction" 
— a  harmony  of  prlnriple  with  tbe  provlslm 
of  section  103  that  tbe  superior  court  may 
vacate  its  own  award  on  the  showing  of 
fraud.  The  bare  statement  in  Stark  Bros.  v. 
Boyce,  supra,  tbat  "a  void  Judgment"  may 
be  set  aside  upcm  motion,  cannot  be  reason- 
ably construed  into  a  commission  carte 
blanche  to  tbe  superior  court  to  vacate  Its 
Judgments,  regardless  of  statutory  control 
In  Ostlund's  Estate.  57  Wash.  SS9,  106  Pac. 
1116,  135  Am.  St  Bep.  900,  we  sustained  i 
decree  of  distribution  depriving  pretermitted 
heirs  of  their  alleged  vested  rights  in  the 
property,  saying: 

"  'When  tbe  statutory  provisions  are  complied 
with,  the  distributdoQ  is  said  to  partake  of  the 
nature  of  a  proceeding  in  rem,  and  is  conclu- 
sive upon  all  pwBOns  having  any  interest  in  tiie 
estate.'  *  •  •  The  decree  was  a  final  adju- 
dication by  a  court  of  competent  jurisdictioii. 
npon  due  process  of  law,  as  to  bis  r^bt  and 
title  thereto.*' 

On  tbe  other  ban^,  this  court  has  care- 
fully upheld  such  statutory  restrictions.  It 
is  only  necessary  to  dte  our  decisions  in  this 
matter  without  particularizing  them:  Coyle 
V.  Seattle  Electric  Co.,  31  Wash.  181.  71  Pac. 
733 ;  Warren  v.  Hershbei^,  52  Wash.  38,  100 
Pac.  149;  OhazakI  v.  Sussman,  79  Wash. 
622,  140  Pac.  904 ;  State  ex  rel.  Lundln  v. 
Superior  Court.  00  Wash.  299. 16S  Pac.  1041 ; 
Morgan  v.  Williams.  77  WaEdL  S43, 137  Pac. 
476. 

The  dissenting  opinion  In  Coyle  v.  Seattle 
Electric  Co.,  supra,  does  not  question  the  j 
principle  here  involved,  but  simply  argues 
tbat  an  order  granting  a  new  trial  is  not  i 
a  Judgment,  aod  that  therefore  error  in  a  I 
ruling  made  upon  a  motion  for  such  new 
trial  may  be  cured  by  the  superior  court,  j 
But,  as  we  have  seen,  tbe  express  language 
of  section  103,  here  under'  consideration.  Is 
tbat  the  award  there  permitted  is  a  Judg- 
ment, final  and  conclusive  in  Its  terms. 

The  order  of  tbe  lower  court,  denying  tbe  | 
motion  to  vacate  tbe  original  award,  is  af- 
firmed. 

FULLERTON,  MOUNT.  BRIDGES,  and 
PARKER,  JJ^  concur.  i 
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GOWBY  T.  BBATThB  hlGBTJNQ 
<No.  15d38.) 

(Supreme  Court  of  Washington.   Oct.  15,  1019.) 


1.  MASrmt  AKD  SIXVANT  19^391  —  EXTEA- 
HAZABDOTTS   OCCVPATIOK   IN   "FACTOBT"  OS 

"workshop"  within  Wobkkkn'b  Compbn- 

BATjoN  Act. 
Under  Workmen's  Gompetisation  Actr  (Rem. 
Code  1915,  §8  6604—2,  6604--3),  enumerating 
hazanloua  works,  and  defining  "workahoi»"  as 
places  where  machinery  is  used,  and  "factories" 
u  undertakings  in  which  the  boainess  of  worfc- 
ing  at  commodities  is  carried  on  with  power- 
driven  machinery,'  a  gas  company's  general 
office,  in  which  clerical  work  is  carried  on  by  a 
woman  derk  injured  in  operating  a  power- 
driven  machine  for  making  plates  for  printing 
bills,  is  a  factory  or  workshc^  thon^  her 
principal  duties  are  clerical. 

[Ed.  Note.— For  other  definitlonB,  see  Words 
and  Phrases,  First  and  Second  Series,  Factory ; 
Workshop.] 

2.  UaSTEB  and  8BBVANT  <S»S8&~RiaHT  OF 
ACTION  ON  DBFAUI,T  IN  PATUXNTS  BT  MA8TEB 
UNDKB  WOBEMSN'B  OoHPBNSATION  ACT. 

Workmen's  Compensation  Act  (Rem.  Ode 
1915, 1  6004—8),  as  amended  by  Laws  1917,  p. 
487,  does  not  preserre  the  right  of  action  exist- 
iag  In  ftiTor  of  an  injured  empl<v6  who  woold 
otherwise  fall  within  the  Workmen's  Compensa- 
tion Act  against  an  emp]<veT  who  fails  to  pay 
into  the  accident  fund  the  amonnt  it  would  be 
required  to  contribute  thereto,  beeanae  the  em- 
ployi  was  within  the  act 

Department  2. 

Appeal  from  Superior  Oomt,  Sing  CknmiTi 
A.  W.  Frater,  Judge. 

Action  by  Elizabeth  0.  Gowey  against  the 
Seattle  ZAghtlng  Company.  From  a  Jndg- 
moit  for  defendant,  plaintiff  appeals..  Affirm- 
ed. 

James  Klefer,  of  Seattle,  for  appellant 
Poe  A  Falknor,  of  Seattle  Im  reflptnident. 

PARKER,  J.  The  plaintiff,  BUsabeth  a 
Gowey,  commenced  tills  action  in  the  superi- 
or court  for  King  connty,  seeking  recovery 
of  damages  for  personal  injury  which  she 
claimed  resulted  to  her  from  the  negligence 
of  the  defmdant  UghtiDg  company.  One  of 
the  defenses  set  up  by  the  defendant  in  its 
answer  Is  that  the  Injury  for  which  the  plain- 
tiff seeks  recovery  was  recrfved  by  her  while 
engaged  In  an  extrahazardoas  employment 
within  the  meaning  of  the  Workmen's  Cora- 
P^isation  Act  (Ren.  Code  1915,  §g  6604—1  to 
0004—32),  and  that  therefore  she  must  recov- 
er, If  at  all,  from  die  accident  fund  provided 
for  in  that  act  The  cause  was  decided  by  the 
court  In  favor  of  the  defendant  and  against 
the  plitlntiff  upon  this  defense  at  the  begin- 
ning of  the  trial,  as  a  matter  of  law.  While 
the  question  was  first  presented  to  the  court 
in  the  form  of  a  motion  for  Judgment  In  favor 
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of  the  defendant  upon  admitted  facts  appear- 
ing in  the  pleading,  there  were  some  addi- 
tional facts  agreed  upon  by  counsel  for  t>oth 
sides  and  stated  to  the  court  upon  the  argu- 
ment of  tbe  motion.  These  additional  facts 
appear  in  this  record  by  statement  of  facts 
duly  settled  and  signed  by  the  trial  judge. 
From  tbe  judgment  of  dismissal  rested  upon 
the  facts  so  appearing,  the  plaintiff  has  ap- 
pealed to  this  court 

[1]  The  controlling  facts  may  be  summariz- 
ed as  follows: 


"Defendant  is  •  •  •  a  corporation  •  •  • 
and  owns  and  operates  a  plant  for  the  mann- 
facture  and  sale  of  gas  in  the  city  of  Seattle, 
and  maintains  in-  connection  therewith  general 
offices.  •  *  •  On  the  24th  day  of  April,  1918, 
the  plaintiff  was  in  the  employment  of  the  de- 
fendant and  engaged  in  the  operation  of  a  multi- 
ple head  imprinter  of  the  type  'F,*  and  that  it 
was  the  duty  of  the  plaintiff  In  the  operation  of 
said  machine  to  make  certain  zinc  plates  or 
stencils  for  the  printing  of  gas  bills.  *  *  * 
Said  madilne  Is  run  by  electric  power,  and  in 
its  complete  condition  has  In  front  of  the  dies 
a  metal 'guard  placed  thereon  to  prevent  the 
crushing  or  catching  of  fingers  of  the  person 
operating  said  machine,  and  prior  to  said  24th 
day  of  April,  1918,  and  by  the  orders  of  said 
Miller  in  charge  of  said  office,  the  said  guard 
had  been  removed  from  said  machine  in  order 
to  speed  np  the  operation  thereof,  and  said  re- 
moval was  unknown  to  the  idaintlff,  and  had 
said  guard  been  on  said  machine  the  accident 
to  plaintiff  could  not  possiUy'  have  occurred."  ' 

The  machine  "was  used  in  tbe  office  of 
the  defendant  as  an  office  device  or  appli- 
anca"  The  plaintiff  was  a  clerk  In  the  gen- 
eral office  of  the  defendant,  and,  while  the 
larger  part  of  her  duties  ware  clerical,  It 
was  also  a  part  of  her  employment  to  operate 
this  machine.  Plaintifrs  hand  was  Injured 
by  the  die  of  the  machine  coming  dowu  upon 
her  hand  when  tbe  electrical  power  was  ap- 
plied by  another,  at  a  time  when  she  was  not 
expecting  the  machine  to  start.  In  view  .of 
our  conclusion  touching  the  correctness  of 
the  dedslon  of  the  trial  court,  it  is  not  nec- 
essary for  us  to  further  notice  the  manner 
or  extent  of  the  plaintiff's  injury,  or  the  al- 
lied negligence  of  the  defendant. 

Among  the  extrahazardous  works  enumer- 
ated in  the  Workmen's  Compensation  Act 
(section  ,6604— :2,  Rem.  Code)  are  "factories, 
mills  and  workshops  where  machinery  is 
used."  In  section  6604 — 3  as  amended  by 
Laws  of  1917,  p.  474,  "factories"  and  "work- 
shop" are  defined  as  follows; 

"Factories  mean  nndertaklngs  in  which  the 
business  of  working  at  commodities  is  carried 
on  with  power-driven  madttlnery,  either  in  man- 
ufacture, repair  or  change,  and  shall  include 

the  premises,  yard  and  plant  of  the  concern. 

"Workshop  means  aqy  plant,  yard,  pi-omises, 
room  or  place  wherein  power-driven  machinery 
is  employed  and  manual  labor  is  exercised  by 
way  of  trade  for  gain  or  otherwise  in  or  in- 
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cidental  to  the  procev  of  makinff,  alterin?,  re- 
pairing, priatiDg  or  ornomentinE,  finlsbing  or 
adapting  Cor  sale  or  otherwiM  any  article  or 
part  of  article,  macbliie  or  thing,  over  which 
promiscg,  room  or  i^ace  the  employer  of  the 
person  working  therein  haa  the  right  of  aecesa 
or  control." 

In  section  6604 — 1,  Hem.  Code,  as  amended 
by  Laws  of  1917,  p.  478,  under  the  general 
heading  "Factories  Using  Power-Driven  Ma- 
chinery" are  enumerated,  among  other  thln:^, 
for  the  purpose  of  specifying  the  amounts 
to  be  contributed  towards  the  accident  fund 
by  employers,  the  following:  "Stamping  tin 
or  inetal,"  "canneries,  metal  stomping  ntra;" 
"zinc,  brass  or  lead  articles  or  wares  not 
otherwise  specified;"  "printing."  It  seems 
plain  to  us  that  the  word  "factories,"  as 
uaed  In  Oie  general  beading  under  which 
these  enumerations  appear  is  used  in  a  very 
general  sense  and  means  workshops  as  well, 
since  there  there  is  no  general  beading  con- 
taining the  word  **worluhop,"  and  the  above- 
quoted  Itnns  are  as  appropriate  to  work 
done  in  workshops  as  in  factories.  * 

Was  tbe  office  of  the  defendant  a  '*fiictory" 
or  "workshop**  wherein  power-driven  ma- 
chinery was  b^ng  onployed,  in  m  far  as 
the  operation  of  this  machlno  by  electric 
power  in  the  making  of  zinc  plates  or  sten- 
cils was  concerned,  within  tbe  meaning  of 
the  Workmen's  Gompenaation  Act?  We 
think  it  was.  It  is  plain  that  the  madiine 
was  a  power-driven  machine,  and  that  tbe 
(^>erat]on  of  it  in  tbe  making  of  zinc  plates 
or  stencils  was  the  manufacture  and  change 
of  sine  plates  into  tbe  fbrm  of  stencils ;  we 
also  think  tbe  ccmclusion  cannot  be  escaped 
that  such  work  was  extrahazardous,  regard- 
less of  tbe  fact  that  It  may  have  been  carried 
on  in  the  gmeral  offices  of  the  defendant 
rather  than  In  some  place  apart  from  tbe 
office.  Plainly,  it  was  not  clCTlcal  work.  Its 
cbaracter,  to  our  mind,  was  not  different 
than  if  it  bad  been  carried  on  In  a  manu- 
facturing plant  devoted  exclntdvely  to  snch 
work.  We  are  equally  convinced  that  tbe 
plaintiff  was  engaged  in  extrahazardous 
work  when  she  was  operating  this  machine, 
though  she  also  bad  other  duties  of  a  cleri- 
cal nature,  even  though  such  duties  consti- 
tuted tbe  lai^r  part  of  ber  employment 
The  following  decisions  lend  support  to  these 
conclusions:  Wendt  v.  Ind.  In.  Com.,  80  Wasb. 
Ill,  141  l^c.  311;  Guerrleri  Industrial  In- 
surance Com.,  84  Wash.  266,  140  Pac  COS; 
Bcplogle  T.  Seattle  School  District  No.  1, 
84  Wash.  S81,  147  Pac.  19G;  State  v.  Busi- 
ness Property  Security  Co.,  87  Wash.  627, 152 
PtLC  8&i;  Bemsnlder  v.  Union  Savings  & 
Trust  Ca,  89  Wash.  87,  164  Pac.  185,  Ann. 
Cas.  1917D,  40. 

Some  contention  is  made  rested  upon  the 
fact,  wblcb  for  present  purposes  we  may 
deem  as  admitted,  that  tlie  machine  when 


In  perfect  working  order,  with  all  of  Its 
attachmmts  In  place,  rendered  Injury  to  the 
operator  practically  Impos^ble.  Snch  might 
be  said  of  many  machines  to  be  found  lu 
factories  and  workshops,  but  the  fact  remains 
that  it  was  possible  for  the  machine  to  be 
in  such  condition  that  an  operator's  band 
could  be  crushed.  Plainly,  we  think,  the 
impossibility  of  injury  to  the  operator  ot 
a  machine  when  It  is  in  perfect  order  does 
not  render  its  operation  other  than  extra- 
hazardous employment  within  the  meimln? 
of  the  compensation  act 

[2]  Some  contention  Is  made  rested  upon 
the  fact  that  the  defendant  had  failed  to  pay 
into  the  accident  fund  the  amount  it  should 
be  required  to  contribute  thereto  because  ot 
the  employment  of  the  plaintiff  end  others 
in  the  operation  of  this  madilne.  This  coa- 
tentlon  Is  rested  upon  section  6604 — 8,  Rem. 
Code,  relating  to  employers  who  are  In  de- 
fault In  such  payments,  and  preserving  to 
an  injured  workman  his  right  of  action 
against  such  defaulting  employer.  This,  how- 
ever, Is  no  longer  the  law,  since  that  sec- 
tion was  amended  by  the  Lavrs  of  1917,  p. 
487,  wherein  the  right  of  action  existing  in 
favor  of  an  injured  employe  against  such 
defaulting  employer  is  not  preserved  as  it 
was  under  that  section  as  originally  enact- 
ed. Freeman  t.  Day,  182  Pac.  MO,  Just  de- 
cided. 

We  conclude  tiiat  the  judgmmt  of  the 
trial  court  must  be  affirmed.  It  Is  so  ordered. 

HOLGOMB.  C  and  BBIDGB8  and 
MOUNT,  JJ.,  concur. 


WILLIAMS  T.  GREAT  NOBTHEBN  BY. 
CO.   (No.  16263.) 

(Suprone  Court  of  Washington.    Sept.  24, 
1919.) 

L  OOBPOBATIOirS  <=»456— CONTEAOT  lOB  PEB- 
HANIICT  KHPLOTlEBnT  HOT  FBKVMTUIQ  DIS- 
CBABGI. 

No  contract  of  employment  by  a  corpora- 
tion, though  in  terms  for  pennanent  emploj- 
mcnt,  can  be  valid  and  binding  on  it,  in  the 
sense  that  it  will  deprive  it  of  the  power,  giv- 
en by  Bern.  Code  1915,  S  3683,  to  remove  the 
onployti  at  will  without  liability. 

2.  BvxbBHOi  «ss>80(l)— Law  or  state  o»  coS' 

TRACT  PBBSTWABLT  BAHS  AB  THAT  OB  VO- 

BDH. 

The  law  ot  the  state  of  the  contract  not 
being  pleaded  or  proved,  will  be  presumed  to 
be  the  same  as  tliat  of  the  forum. 

3.  GoBPohATions  «=>518(1)  —  Intauditt  of 

COKTBAOT  AVAZUBLB  AS  DBIBKSB  WITHOtrr 
PIBAniNO. 

The  contract  on  which  defendant  corpn- 
raticm  wss  sued  being,  under  Bern.  Code  1913, 
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1  3663,  void  and  unenforceable  as  one  of  per- 
manent employment  of  plaintiff,  and  it  be- 
ing BO  determinable  as  a  matter  of  law  from 
itfl  face,  without  the  determination  of  any  Ib- 
6U0  of '  fact,  such  iuvalidity  couM  be  invoked 
as  a  defense  without  being  specifically  plead- 
ed, un'dor  denial  of  any  contract  for  perma- 
ncat  employment. 

Uolcomb,  C.  3^  dlxscntinf. 

t>epartment  2. 

Appeal  from  Superior  Court,  Snohomish 
County;  Ralph  G.  Bell,  Judge. 

Action  by  W.  B.  WUUams  against  the 
Oreat  Northern  Railway  Company.  Judg- 
ment for  defaidant,  and  plaintifl  apiieals. 
Affirmed. 

Cooley.  Hons  &  MnlTitaill,  of  Bverett,  for 

appellant. 

F.  Y.  Brown,  of  Seattle.  F.  G.  Dorety,  of 
St  Faul,  MUuL.  and  A.  J.  Lan^on,  of  Spo- 
kane, for  reapcmdent. 

PARKER.  J.  The  plaintiff,  Williams, 
seeks  recovery  of  damages  which  he  alleges 
resttlted  to  him  from  the  breach  by  the  de- 
fendant railway  company  of  an  employment 
contract  entered  into  by  it  with  him.  He 
set  up  in  his  complaint  two  causes  of  ac* 
tton :  the  first  seeking  damages  for  the  al- 
leged breach  of  the  contract.  We  are  here 
concerned  only  with  the  first  cause  of  ac- 
tion. Tbe  case  proceeded  to  trial,  and  at  the 
close  of  the  evidence  introduced  in  behalf 
of  the  plaintiff,  the  trial  court,  upon  motion 
made  by  counsel  for  the  defendant  challeng- 
ing the  sufficiency  of  the  evidence  to  support 
any  recovery  upon  the  first  cause  of  action, 
rendered  Its  Jndginent  of  dismissal  as  to  that 
cause  of  action  from  which  the  plaintifl  has 
appealed  to  this  court. 

The  controlIlDg  facts  may  be  summarized 
as  follows:  In  May,  1904,  while  employed  as 
a  switchman  for  the  company  in  Minnesota, 
appellant  was  seriously  Injured  as  the  re- 
Bolt  of  a  defective  appUance  upon  one  of  Its 
cars.  In  August  of  that  year  the  company 
comprcHnlsed  and  settled  his  claim  for  dam- 
ages so  resulting  to  him,  by  paying  him  $4,- 
000,  when  he  signed  a  release  evldenelng  full 
satisfaction  therefor.  At  the  time  of  this 
settlement,  and  In  connection  therewith,  the 
claim  agent  of  the  company  signed  and  gave 
to  appellant  the  following  writing: 

"Mr.  W.  B.  Williams,  in  addition  to  the 
amount  paid  him  this  date  in  settlement  of 
his  claims  for  person^  injuries,  will  receive, 
npoD  application  for  the  same,  r«-employment 
at  a  salary  not  less  than  he  received  when 
injured." 

In  December,  1905,  aiq;iellant  baTlng 
oovered  snffidcntly  to  aiable  him  to  go  to 
wmfc,  be  waa  again  tsaploiye&  by  tb&  com- 
pany, and  waa  so  employed  until  June,  lftl7, 
when  he  vas  dlacbarged,  being  then  in  tbe 
company's  employ  In  Uils  state.  Thereafter, 
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In  May,  1918,  be  commenced  thto  action  In 
the  superior  court  for  Snc^omlsb  county, 

[1]  It  does  not  appear  In  the  record  before 
us  apon  what  ground  the  superior  court  rest- 
ed Its  order  of  dismissal  as  to  the  first 
cause  of  action;  but  counsel  for  the  com- 
pany contrad  that  the  Judgment  of  dlamlsaal 
must  be  a£Etrmed,  upon  tbe  ground,  among 
others,  that  the  contract  of  employment.  If  tt 
be  a  contract  for  permanent  employment,  as 
aKtellant  contends,  and  we  shall  assume  that 
it  was  for  present  purposes.  Is  void  and  un- 
enforceable as  a  contract  tor  permanent  em- 
ployment. We  find  It  unnecessary  to  notice 
other  grounds  urged  In  support  of  the  Judg- 
ment of  dismlssaL  The  company  by  its  an- 
swer denied  that  it  had  made  any  contract 
with  appellant  for  permanent  employment, 
but  did  not  specially  allege  In  Its  answer  that 
the  contract  for  employment,  If  It  should 
be  construed  as  one  tar  permanent  em^y- 
ment,  was  Toid  and  un^ifOroeable  as  snch; 
nor  did  appellant  allege  or  attempt  to  prove 
that  sn<3i  contract  was  -ralld  and  Undlng 
under  tlie  laws  of  MlnneBota,  the  state  In 
whldi  it  was  mada 

Section  368S,  Rem.  Ooda  prescribes  the 
powera  of  corporatlona  organised  under  tbe 
laws  ot  this  state,  and  reads  In  part  as  fol- 
lows: 

"To  appoint  such  officers,  agents,  and  serv- 
ants as  the  business  of  the  corporation  shall 
require,  to  deflne  their  powers,  prescribe  their 
duties,  and  fix  their  compensation;  to  require 
of  tiiem  snch  security  as  may  be  thought  prop- 
er for  tbe  fulfillment  of  their  duties,  and  to 
remove  them  at  will.** 

Ttuae  statutory  provlslmu  have  been  given 
full  force  and  effect  by  us  In  Qie  followliur 
of  our  dedsionB:  Uewel^u  t.  Aberdeen 
Brewing  Co^  6S  Wash.  310,  118  Pac.  30. 
Ann.  Oas.  1918B,  667;  Hewson  t.  Peterman 
Mfg.  Co.,  76  Wash.  600.  136  Paa  1168,  51  L. 
R.  A.  (N.  B.)  398,  Ann.  Oas.  1915D.  346;  Mur- 
ray T.  MacDougall  &  Sonthwldc  Ck>..  88  Wash. 
358,  153  Pac.  317 ;  Baraga  r.  Arcadia  Or- 
chards Ga.  91  Wash.  294.  167  Paa  675.  In 
the  last  <dted  ease  we  held  that  no  contract 
of  employment  could  be  valid  and  Unding 
upon  the  corporation,  in  tbe  sense  that  it 
would  derive  the  corporate  antiiorlties  of 
the  statntOTy  power  to  "remove"  at  any 
time,  without  Incurring  liability  by  the  cor- 
poration, an  employ^,  who  goes  Into  the  cor- 
poration's employ  under  a  contract  of  em- 
ployment for  a  specific  time,  though  In  the 
case  first  cited  there  was  language  used  In 
the  course  of  the  dectelon  which  seemed  to  In- 
timate that  ttie  statute  apidied  only  to  "em- 
ployes of  a  fiduciary  character  who  are  to 
occupy  positions  of  respmulblllty  and  trust," 
such  as  there  might  be  occasion  to  reaulre 
security  from  for  tbe  faitlifal  performance 
of  thdr  duties.  We  think  It  follows  that  ttaU 
contract,  In  so  far  as  it  was  a  contract  fbr 
permanent  employmeit.  wan  whol^  void  and 
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unenforceable  In  this  action,  U  the  law  of 
this  stnte  Is  controlllnff. 

[2]  That  the  law  of  this  state  Is  controlling 
In  our  disposition  of  this  case  we  think  Is 
plain,  In  view  of  the  fact  that  the  law  of 
Minnesota,  where  the  contract  was  made, 
was  neither  pleaded  nor  sought  to  be  proren 
by  appellant  in  this  action.  We  must  there- 
fore proceed  npon  the  assumption  that  the 
law  of  Minnesota  is  Oie  same  as  oar  own 
upon  this  subject.  Harston  Bues  02  Wash. 
129,  159  Pac  111. 

[S]  Some  contention  Is  made  In  behalf  of 
appellant  that  the  question  of  the  validity  of 
this  contract  as  a  omtract  tar  permanent 
onployment  Is  only  a  question  of  ultra  vires, 
and  that  therefore  the  company  should  have 
pleaded  in  Its  answer  that  the  contract  was 
void  because  beyond  the  power  of  the  corpo- 
ration to  make,  before  It  could  Invoke  the  de- 
fense of  the  Invalidity  of  the  contract 
There  might  be  some  force  In  this  contention 
If  the  question  of  the  power  of  the  company 
to  make  such  contract  and  render  It  binding 
npon  the  company  In  the  future  were  here 
Involved  as  a  question  of  fact,  requiring 
proof  of  facts  to  establish  such  Invalidity, 
rather  than  being  determinable  purely  as  a 
question  of  law.  The  real  question  here  Is 
something  more  than  a  question  of  ultra 
vires  as  a  question  of  fact.  The  company 
was  not  required  to  plead  In  Its  answer  that 
It  Intended  to  rely  upon  this  statute  render- 
ing the  contract  void  as  a  cootract  of  per- 
manent employment.  Hie  contract  being 
void  and  unenforceable  as  a  contract  of  per- 
manent employment,  and  it  being  so  -deter- 
minable as  a  matter  of  law  from  the  fate  of 
the  contract,  without  the  determination  of 
any  Issue  of  fact,  the  company  was  privi- 
leged to  invoke  such  invalidity  as  a  defense 
without  specifically  pleading  It,  The  de- 
cision of  this  court  in  Reed  v.  Johnson,  27 
Wash.  42,  55,  67  Pac.  381,  67  L.  B.  A.  404, 
tfl  In  harmony  with  and  lends  support  to  this 
conclusion. 

The  Judgmrait  Is  affirmed. 

FULLERTON,  MOUNT,  and  BBIDGB3. 
J/.,  concnr. 
HOLCOMB.  C.  J.,  dissenta. 


SGHULZE  T.  GENERAL  BLBCTRIO  OO. 
(No.  15221.) 

(Supreme  Conrt  of  Waahhicton.  Oct.  10, 1919.J 
1.  Saubb  «=:»32— Bviosifox  nrsunnouira  to 

SHOW  CONTBACT. 
In  an  action  for  damages  for  defendant's 
refusal  to  accept  and  pay  for  timber  products, 
which  plaintiff  claimed  it  had  contracted  to 
purcbaae,  iMirrespondence  between  the  parties 
held  not  to  show  any  meeting  of  the  minds; 


it  ■  appearing,  after  defendant  agreed  to  the 
terms,  plaintiff,  the  st^er,  instead  of  accept- 
ing, countered  with  a  new  prtqwaal. 

2.  Saijs  4=353(1)— Whetbxb  lbttebs  cbe- 
ateo  contract  question  fob  coqst. 
Where  the  negotiations  between  the  buy- 
er and  seller  consisted  wholly  of  letters  and 
telegrams,  it  is  for  the  court  to  determine  ai 
a  matter  of  law  whether  such  correspondence 
constituted  a  contract. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
R.  M.  Webster.  Judge. 

Action  by  August  Sdiulze,  doing  business 
as  the  Pacific  Coast  Pole  Company,  against 
the  General  Electric  Company.  Judgment 
for  plalntlfl,  and  defendant  appeals.  Revers- 
ed, with  Instructions. 

Rlpl^  ft  Quackenbnsb,  of  E^fcane,  for  ap- 
pellant 

Post,  Russell  &  Hlgglns,  of  Spokane,  and 
John  M.  Gearln,  of  Portland,  Ot^  for  re- 
spondent 

TOIiUAN,  J.  Respondent  as  plaintiff  be- 
low, brought  thU  actim  to  recover  from  ap- 
pellant damages  alleged  to  have  been  sustain- 
ed through  the  refusal  of  appellant  to  accept 
and  pay  for  certain  timber  prodncts  which  It 
is  daimed  It  had  contracted  to  pardiase. 
The  case  was  tried  to  a  jury,  and  from  a 
verdict  and  Judgment  for  the  full  amount  de- 
manded the  case  Is  Ivoufi^t  here  on  appeal. 

[1]  The  first  and  most  forcibly  presented 
question  is  whether  the  correspondence  be- 
tween the  parties  shows  a  meeting  at  the 
minds  and  a  conaummated  agreement  or  con- 
tract The  correspondence  began  with  a.  let- 
ter tnnn  aiq;>^u>t,  asldng  respondent-  to 
quote  his  beat  pricra  for  furnishing  certain 
cedar  poles  and  cross-arms,  to  be  delivered 
at  Cms  Grande,  Chile,  shl^nent  to  be  Jan- 
uary 1,  1916.  Another  letter  shortly  followed 
Increasing  the  number  of  poles  to-be  fumiah- 
ed.  BespoodeDt  answered  to  the  effect  that 
as  soon  as  be  could  get  shipping  ratea  be 
would  make  quotations,  and  thereafter  wrote 
quoting  prices,  and  said,  "These  prices  in- 
clude cost  insurance,  freight  duty,  and  un- 
loadliu;/'  stated  that  delivery  would  be  made 
dnrli^  January,  February,  and  Mandi,  and 
asked  for  terms  of  payment  Appellant  re- 
plied by  night  lettergram  as  follows : 

"Dec.  6,  1915. 
"We  accept  your  quotation  November  thir- 
teenth, poles  and  cross-arms,  Crus  Grande, 
Chile,  on  condition  poles  meet  American  Tel- 
ephone &  Telegraph  spedficetions  and  our  in- 
spection before  shipment  yon  to  arrange  stbip- 
ment  so  at  least  one-tbinl  shipped  each  month, 
January,  Fdiruary,  March.  Our  representa- 
tive will  arrange  unloading  d»tlnation  in  f^rar 
days  yoar  expense.  Terms  of  payment  seven- 
ty-five  per  cent,  against  shipping  documents, 
twenty-five  per  cent,  on  delivery  Oruz  Grande. 
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Wire  if  BaHsfector?;  vfll  tiien  mail  formal 
acceptance." 

To  which  respondent  sent  the  foUowlog 
answer: 

"Dec  8,  1915. 
"Wire  Grace  and  Co.  San  Franoiaco-  re^ 
Sardiag  jour  Bhippiiif  requeatk  In  answer 
they  raise  freight  ten  ceDts  a  foot  to  dia- 
charge  five  huodred  poles  a  day;  demurrage 
one  thousand  dollars  a  day,  February,  March, 
April  shipments  ships  option;  thinks  they  can 
take  all  on  .February;  what  shall  we  do?' 

In  due  course  aiqpellant  sent  Its  answer 
thereto,  wblcb  reads: 

"Dec  10,  1915. 
"Tour  nigfat  letter  eighth.  Accept  propoid- 
tfon  poles  for  Chile  at  increaiie<l  freight  rate 
ten  cents  per  foot  Wilt  nnload  five  liundred 
poles  per  day  and  accept  dunorrage  required. 
Will  mall  aceeptaaoe  on  receipt  of  talecrapUc 
reply." 

Although  this  message  appears  to  accept 
the  terms  and  conditioiis  theretofore  made  by 
respondent  yftt  In  rlew  of  the  changes  and 

new  ctHiditions  whi<^  had  appeared  In  eadh 
interchange  of  communications,  It  not  un- 
reasonably called  spedficaUy  for  a  tele- 
graphic reply  before  acceptance.  Had  there 
been  such  a  tel^rajOdc  reply  of  acceptance 
on  the  part  of  respondent,  clearly  we  could 
say  that  the  mlnda  of  the  parties  had  met 
and  a  contract  had  been  mad^  or^  had  there 
been  no  reply  whatever,  tt  might  pos^bly  l>e 
argued  that  we  tOionld  draw  the  Inference 
from  mere  acquiescence  that  the  parties  had 
reached  a  mutual  agreement  and  under- 
standing. Yet  the  specific  request  for  a  re- 
ply before  acceptance,  under  many  author- 
itiea,  would  be  sufficient  to  Bhow  that  some- 
thing was  left  unfinished  and  still  to  be  done 
before  the  contract  could  be  regarded  as  com- 
pleted. McDonnell  t.  Ooeur  d'AIene  Lumber 
Co.,  66  Wash.  485,  106  Pac.  185;  Stanton  v. 
Dennis.  64  Wash.  86.  116  Pac.  660.  -But  the 
facts  do  not  call  for  the  applicatioti  of  that 
rale  here,  as  respondent,  evidently  then  be- 
lieving that  the  contract  was  not  then  made. 
Instead  of  wiring  an  acceptance  aa  he  had 
been  invited  to  do,  proceeded  to  send  a  tele* 
graphic  reply  as  follows:  ~ 

"Dee.  U,  191B. 
"Booked  Cmie  Grande  material  with  Grace 
and  Commny  San  Francisr^  earliest  possible 
delivery;  will  secure  for  cost  and  freight  plas 
ten  per  cent.;  your  favor  increased  coat  re- 
Bpcctively,  poles  three  sixty  end  four  ten, 
cross-arms  twenty  twenty-live  and  thirty-five; 
terms  twenty  per  cent.,  and  you  prepay  freight ; 
will  write  when  to  send  inspector." 

This  telegram  changed  the  date  of  delivery 
froin  January,  February,  and  Marcli,  as  set 
forth  In  the  earllw  communications,  and  from 
Febraary,  March,  and  April,  as  named  in  the 
telegram  of  December  8th,  to  "earliest  possi- 
ble delivery,"  vrhlch  might  mean,  and  uu- 
der  the  oondltlcxis  disclosed  by  the  record 
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probably  did  mean,  something  quite  differ- 
ent, and  which  would  enable  respondent  to 
cast  all  responsibility  for  delay  upon  the 
transportation  companies.  It  clearly  indicat- 
ed an  increated  price  for  both  poles  and 
cross-arms;  it  called  for  quite  different  terms 
of  psTment,  and,  as  the  record  shows  that 
the  75  per  cent,  mentioned  In  the  lettergram 
of  December  6th  to  be  paid  against  shipping 
documents,  would  not  be  more  than  sufficient 
to  pay  the  freight,  it  appears  conduslvely 
that  respondent  vras  still  trying  to  secure 
better  terms.  Though  It  is  not  claimed  that 
a  contract  was  made  subsequent  to  the  ex- 
change of  messages  quoted,  It  Is  argued  that 
as  appellant  in  later  commnnlcatlona  used 
such  expresEdons  as  "Consider  our  orders  for 
the  above  canceled,"  and  as  it  sent  its  in- 
spector to  Everett  to  confer  with  respondent 
and  examine  the  poles  he  was  tiering,  and 
something  was  there  said  about  arbitratlcm 
when  the  parties  failed  to  agree  as  to  the 
slse  of  the  poles  specified,  it  thereby  admitted 
an  existing  contract.  We  cannot  so  hold. 
The  quoted  expression  as  to  cancellation  was 
expressly  based  upon  unsatisfactory  prices 
and  delivery  for  poles  to  be  furnished  by  re- 
spondent,  and  meant  no  more  than  a  refusal 
to  proceed  further.  The  sending  of  the  in- 
spector does  not  necessarily  mean  more  than 
a  hope  or  expectation  that  a  contract  mig^t 
be  arrived  at,  and  Indeed,  as  the  Inqiector 
brought  with  him  a  contract  In  written  form 
which  he  requested  respondent  to  slgQ,  and 
whitdi,  Kttdf  some  delay  and  temporizing 
reqtondent  changed  and  signed,  and  which 
appellant  refused  to  accept  as  so  changed, 
it  seems  apparent  that  the  Inspector  was 
sent  only  in  the  hope  that  a  ctmtract  might 
be  arrived  at.  Upon  the  whole  record  we 
are  satisfied  that  the  minds  of  the  parties 
never  met  At  the  one  time  when  respondent 
might  have  signified  bis  acceptance  of  the 
terms  and  conditions  then  outlined,  and  thus 
secured  a  binding  contract,  he,  instead  of 
so  doing,  countered  by  demanding  better  prlc* 
es,  terms,  and  conditions,  which  were  never 
accepted  by  appellant 

In  Kuh  V.  Lemcke,  ISO  Pac.  889,  we  quoted 
with  approval  the  rule  laid  down  in  Baker 
T.  Johnson  County,  87  Iowa,  186,  which  Is: 

"An  offer  \y  one  party,  assented  to  by  the 
other,  will  generally  constitatc  a  contract,  but 
the  assent  must  comprehend  the  whole  of  the 
proposition.  It  must  be  exactly  cqnal  to  its 
extent  and  terms,  and  must  not  qualify  them 
by  any  new  matter.  A  proposal  to  accept,  or 
an  acceptance  of,  an  offer  on  terms  varying 
from  those  proposed,  amount^  to  a  rejection  of 
the  offer," 

So  here,  by  his  nl^t  letter  of  December 
nth,  respcmdent  rejected  the  offer  contained 
In  an>cllant'a  telegram  of  December  10th. 
These  views  harmonize  In  principle  with  our 
many  decisions  Involvli^  contracts  made  or 
attempted  to  be  made  by  correspondence. 
ChlQoolt  U)r.  4c  l^ilngle  C3o.  v.  McLane  Lbr. 
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&  Shingle  Oo^  182  Pac.  625;  siuman  t. 
Spokane  Sav.  ft  Loan  Society,  108  Wash.  610, 
176  Pac.  296;  Richardson  Bollef  MUla  T. 
Miller,  99  Wash.  6S4. 170  Pac  357. 

[2]  The  neKotiatlons  between  the  parties 
consisting  wholly  of  letters  and  telegrams.  It 
was  for  the  court  to  determine  as  a  matter 
ot  law  whether  such  correspondence  consti- 
tuted a  contract,  and  It  therefore  follows  that 
the  trial  court  erred  In  denying  appellant's 
challenge  to  the  sufficiency  of  the  evidence 
and  motion  for  Judgment.  Since  these  vlewa 
dl^wse  of  the  case,  it  Is  not  necessary  to 
consider  the  other  points  raised. 

The  judgment  appealed  from  Is  reversed, 
with  instructifflis  to  grant  ^)pellanf  s  mo- 
tion for  Judgment  in  Its  favor. 

nOLCOMB,  G.  J.,  and  MITGHBLI4  1£A.(^- 
INTOSB,  and  MAIN»  JS^  concur. 


SOHELLEB  et  al.  v.  TACOMA  BY.  &  POW- 
ER 00.    (No.  15286.) 

(Supreme  Oourt  of  WashingtoQ.     Sept.  24, 
1918.) 

1.  BAiLBOAnB  4s>72(B)— Agbbeubnt  to  CON- 

STBUOT  AND  MAINTAIN  OOVXNANT  BUN- 
NING  WITH  UNO. 

An  agreement  on  which  land  was  deeded  to 
a  railroad  company,  providing  for  oonstmctiOB 
and  maintenance  of  a  railroad  thron^h  the  land, 
held  to  create  a  covenant  running  with  the  land, 
and  not  a  condition  subsequent. 

2.  Railroads  «»72(8)— Pubchaber  at  fobe- 
ci.obvbb  can  enrobck  covenant  bunninq 
witii  land. 

When  an  agreement  on  which  land  is  con- 
veyed to  a  railroad  company  creates  a  oovo- 
nant  running  with  the  land,  one  acquiring  title 
to  the  remainder  of  the  grantor's  tract  by  mort- 
gnge  foreclosure  is  proper  party  to  maintain 
action  for  breach  of  the  covenant, 

3.  Railboads  «=>72(1)— Covenant  to  con- 
struct AND  MAINTAIN  COMPLIED  WnH  BT 
OPEBATION  FOB  25  YEABS. 

Covenant  on  which  land  was  conveyed  to  o 
railroad  company,  that  it  should  eoDstruct  and 

maintain  a  railroad  through  it,  did  not  require 
the  company  to  operate  the  road  in  perpetuity, 
and  was  substantially  complied  with  by  oper- 
ation for  25  yeara 

Holcomb,  O.  J.,  diasenting. 

Department  1.' 

Apiienl  from  Superior  Court,  Pierce  Coun- 
ty; E.  M.  Card,  Judge. 

Action  toy  f^nnk  Scheller,  admloistrator, 
and  others,  against  the  Tacoma  Railway  & 
Power  Company.    Judgment  for  defendant, 
<  and  plalntifTs  appeal.  Affirmed. 


Quy  E.  KsSij  and  tRtomaa  Uadtfabon,  bom 
of  Tacoma,  f6r  appellants. 
F.  D.  OaJcley,  of  Tacoma,  for  respondent. 

MACKINTOSH,  J.  Respondent's  prede- 
cessor was  Incorporated  for  the  purpose  of 
building  and  vgerating  an  electric  railroad 
line  between  Taconu  alid  Stellacoom.  One 
Whyte  at  the  time  was  owner  of  section  22, 
which  was  situated  near  the  line  of  the  pro- 
posed railroad.  Whyte  platted  a  portion  of 
the  southwest  anarter  of  that  section,  and, 
by  -written  agreement  wlOi  the  itfllroad  com- 
pany, agreed  to  conv^  to  It  the  E.  %  of 
a  of  s.  W.  14,  B.  %  of  E.  H  of  N.  W. 
blocks  7,  8,  Iff,  10,  togetber  with  a  strip  of 
land  ao  feet  wide  through  tira  S.  B.  U  of  the 
section  upon  which  the  railroad  had  been  lo- 
cated. The  agreement  betweoi  Whyte  and 
tbe  railroad  company  provided  that  Whyte 
should  give  a  warranty  deed  to  It  and  Its  as- 
edgns,  which  deed  was  to  be  deposited  In 
escrow — 

"to  be  delivered  to  the  said  party  of  the  sec- 
ond part  upon  the  performance  by  the  said 
party  of  the  second  part  of  the  following  cove- 
nants and  conditions,  that  is  to  say: 

"The  said  party  of  die  second  part  is  to  pay 
to  the  said  parties  of  the  first  part  the  sum  of 
one  dollar,  amount  expressed  in  said  deed  as 
the  consideration  thereof,  and  shall  on  or  before 
the  30th  day  of  January,  1891,  build,  equip 
and  operate  a  narrow  gauge  railroad  between 
its  point  of  beginning  at,  in  or  near  the  cit7 
limits  of  the  city  of  Tacoma,  Pierce  county, 
state  of  Woahtngton,  altmg,  through,  over  and 
by  that  certain  lot,  piece  or  parcel  of  land  be- 
longing to  the  said  party  of  the  first  part,  par- 
ticularly described  as  follows: 

"A  strip  of  land  thirty  (30)  feet  in  width 
through  the  southeast  one-quarter  of  section 
No.  twenty-two  (22)  in  township  No.  twenty 
(20)  north  of  range  two  (2)  east  of  Willa- 
mette M.  said  strip  being  fifteen  (16)  feet  on 
either  side  of  the  crater  line  of  the  railroad  track 
of  the  said  party  of  the  second  part  as  the 
some  is  now  located  and  shall  ba  hereafter  con- 
Btructed  through  said  tract,  which  said  last 
described  tract  of  land  the  said  parties  of  the 
first  part  for  the  consideration  of  one  dollar, 
the  receipt  whereof  is  hereby  acknowledged  do 
hereby  grant  and  convey  unto  the  said  party  of 
the  second  part  its  successors  and  assigns 
forever  in  fee  simple  for  the  use,  and  purjjiOBe 
of  a  right  of  way  for  said  railroad  forever  dis- 
claiming any  and  all  interest  in  and  to  said 
tract,  provided  however,  that  said  party  of 
the  second  part  shall  use  said  described  tract 
for  the  purpose  of  said  right  of  wsy  and  other 
railroad  purposes,  and  from  thence  to  such  a 
point  at  or  near  section  29  in  township  20. 
north  of  range  2,  E.  W.  M,  (or  fufther  if  con- 
sidered practicable  or  desirable),  as  the  said 
party  of  the  second  part  may  determine  and 
shall  at  all  times  maintain  and  operate  said 
narrow-gauge  railroad  either  by  itself  or  assigna 
between  its  terminal  points  and  shall  ests^liah 
and  maintain  a  statimi  at  such  point  upon  or 
near  the  land  last  herdnabovo  described  as 
shall  be  determined  on,  on  the  line  of  said  rail- 


AssFor  other  coses  see  some  topic  and  KET-NUHBSR  In  all  Key-Nnmbcred  Digests  and  IndezM 


Digitized  by 


I 


fiOHELLBB  T.  TACOMA  BT.  ft  POWBB  CO. 
(IM  P.) 


845 


road,  and  as  Ab31  be  most  adrantageoiis  to  the 
putieB  hereto  and  sludi  atop  the  traiaB  of  aaid 
railroad  at  auch  stations  on  all  trips  either  com- 
ing or  going  between  said  termiDal  poiDts  for 
the  accommodatioQ  of  the  parties  of  the  first 
part  herein  and  any  and  all  passengers  who 
may  denire  cr  seek  transportation  from  said 
station      said  route  or  line  of  railroad. 

"And  ft  la  stipulated,  nnderstood  and  agreed 
br  and  between  the  parties  to  thia  contract 


action  waa  dismissed,  Tipon  which  this  ap- 
peal was  takm. 

ni  It  la  to  be  borne  in  -mtaid  that  this  la 
not  an  action  seeking  to  eojoln  tbe  railroad 
company  from  abandoning  the  line,  such  as 
was  the  case  ct  Day  t.  Tacoma  Ry.  Ua,  80 
Wadu  lAl,  141  Pac.  347,  L.  B.  A.  1916D, 
647*  whi^  r^tea  to  the  same  dtnation  and 
to  which  Case  reference  is  made  for  the  facta 


tfaat  aa  aoon  aa  aaid  Una  of  lailToad  ia  estab-  relative  to  the  aband<niment;  that  being  an 


lished,  completed  and  equipped  along  and  upon 
said  laftt  described  lands  aidd  Padfic  National 
Bank,  vho  holds  said  deed  in  escrow,  shall  and 
may  then  delirer  as  the  act  and  deed  of  tbe 
parties  of  the  first  part  tbe  said  deed  to  the 
party  of  tho  second  part  herein  for  its  own  use 
and  benefit,  and  for  the  benefit  of  its  assigns. 

"And  it  is  understood  and  agreed  between 
the  parties  hereto  that  the  party  of  the  second 
part  is  to  hare  the  immediate  poasessim  and 
control  of  aaid  prsniaes  from  and  after  the 
execntion  of  said  contract,  and  should  aaid  par- 
ty of  the  second  part  fail  to  build  and  equip 
said  railroad  and  to  build  and  maintain  such 
station  aa  herein  provided,  then  the  aaid  Pa- 
cific National  Bank,  who  holds  said  deed  in 
escrow,  shall  deliver  said  deed  barfc  to  said 
partis  of  the  first  part,  their  heirs  or  aa- 
aigna*  and  tiiis  agreemmt  shall  thereapon  be 
Told  and  of  no  effect." 

The  railroad  company  constructed  the 
road,  obtained  the  deed,  and  took  possession 
of  the  property,  selling  and  disposing  of  that 
portion  thereof  not  used  by  it  for  its  right  of 
way.  At  the  time  of  piatting,  Whyte  mort- 
all  of  tiie  S.  W.  ^  of  the  section  ex- 
cept the  E.  H  of  E.  H  of  S.  B.  %  of  the  S. 
W.  %  and  B.  H  of  S.  m  %  of  N.  E.  %  of 
S-  W.  ^,  to  the  Mason  Mortgage  Company, 
which  sold  the  mortgage  to  the  ancestor  of 
the  plaintiffs,  who  purchased  the  mortgage, 
relying  opon  the  value  of  the  property  as  the 
same  was  enhanced  by  the  railroad  and  trans- 
portation facilities;  the  property  not  then 
or  now  being  worth  the  purchase  price 
ezL-ept  as  the  same  should  be  connected  with 
Tac<Hna  by  adequate  transportation  facilities. 
Thereafter  the  respondent  In  this  action 
purchased  all  the  property  and  franchises  of 
the  Tacoma  &  Steilacoom  Railway  Company 
and  operated  the  road  for  26  years  or  more. 
The  appellants'  ancestor  was  compelled  to 
and  did  foreclose  the  mortgage  and  bought 
In  the  property  at  the  mortgage  sale,  and 
died,  devising  the  property  to  the  appellants. 
Thereafter  the  respondent  dlacmtinued  the 
operation  of  the  railroad  at  this  point  and 
tore  np  and  abandoned  the  same,  and  the 
appellants  brought  this  action  at  law  seek- 
ing to  recover  damages  from  the  rea^iondent 
tor  Its  failure  to  cwnply  with  the  agree- 
ments In  its  contract,  upon  the  theory  that 
these  agreements  constituted  covenants  run- 
ning with  the  land  and  that  tbe  abandonment 
of  the  railroad  constituted  a  breach  of  snch 
covenants  which  entitled  the  appellants  to 
Maintain  an  actl<ni  for  damages.  A  demur- 
rer was  sustained  to  the  complaint,  and  tbe 


actloD  where  tbe  pnverty  owners  were  at- 
tempting to  obtain  equitable  relief  by  way 
of  Injunction.  Nor  la  this  an  action  In 
equity  seeing  to  recover  priqierty  granted  to 
the  railroad  company  upon  a. breach  of  the 
ccmdltlona  accompanying  the  gl«nt  The  ap- 
pellants argue  that  the  agreemeat  between 
Whyte  and  tbe  railroad  company  created 
coraunts  mnning  with  the  land,  and  that 
therefore  they,  bding  now  the  owners  of  the 
land,  can  recover  for  the  breach  of  snch 
cov»iant8.  Tbe  respondent  argtiea  that  the 
agreement  merely  created  conditions  suhse- 
Quent  for  a  breach  of  which  the  proper  par- 
ties in  Interest  would  he  confined  to  a  for- 
feiture of  the  proper^  granted,  and  that  the 
appellants,  not  being  the  grantor  nor  bis 
heirs,  are  strangers  to  and  have  no  right 
under  the  contract  to  enCorce  such  forfeiture 
or  recover  damages.  This  tAase  of  the  ease 
Involves  one  of  the  most  complicated  questions 
In  the  law.  Prom  the  time  of  Spencer's  Case, 
reported  In  6  Gok^  16.  till  the  present  day,  the 
courts  have  been  engaged  in  painstaking  and 
IrrecraicUable  expositions  of  the  subject,  un- 
til, as  was  said  by  this  court  In  Pioneer  S. 
&  G.  Ga  V.  Seattle  Cons.  &  D.  D.  Co,  102 
Wash.  608,  173  Pac.  508: 

"Many  of  the  old  doctrines  have  since  been 
expressly  overruled :  others  aeem  to  be  ignored  ; 
and  more  and  more  equity  has  come  to  enforcn 
covenants  which  technically  do  not  run  with 
the  land.  •  •  •  At  any  rate,  the  contract 
appears  to  be  such  a  covenant  regulating  or 
restricting  the  use  of  tbe  land  as  will  be  en- 
forced In  equity,  when  the  party  acquiring  title 
took  with  notice,  whether  it  is  technically  a 
covenant  mnnlng  with  the  land  or  not" 

The  law  not  looking  with  favor  upon  for- 
feitures, the  courts  have  been  inclined,  In 
cases  difficult  of  solution,  to  resolve  fbe 
doubt  In  a  disputed  agreement  as  creating  a 
covenant  monlng  with  the  land  rather  than 
as  a  condition  subsequent.  Union  Stockyards 
Co.  V.  Nashville  Packing  Co.,  140  li^d.  701, 
72  C.  C.  A.  196.  The  following  cases,  includ- 
ing the  Pioneer  Sand  &  O.  Co.  v.  Seattle 
Cons.  &  D.  Co.,  just  dted,  would  Incline  us 
to  the  view  that  the  agreement  between 
Whyte  and  the  railroad  company  gave  rise 
to  covenants  running  with  the  land :  Withers 
v.  Wabash  Railroad  Co.,  122  Mo.  App.  282, 
99  S.  W.  34;  Dorsey  v.  St.  Louis,  etc.,  58 
111.  65;  Georgia  So.  By.  v.  Reeves,  64  Ga. 
492;  Gilmer  v.  M.  &  M.  Ry.,  79  Ala.  5G9,  58 
Am.  Rep.  623 ;  Whalen  v.  B.  &  O.  Ry.,  108 
Md.  11,  6d  AtL  m  17  I*.  B.  A.  (N.  S.)  130, 
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129  Am.  8t  Bep.  423;  Blanchard  v.  De- 
troit, Lan.,  etc.,  By.,  31  Mich.  43, 18  Am.  Bep. 
142;  Ford  V.  Ore.  Electric  By.  Co.,  60  Or. 
278,  117  Pac.  .809,  56  U  B.  A  (N.  S.)  358, 
Ann.  Cas.  1914A.  280. 

The  case  of  Mills  t.  Seattle  MoDtana  By. 
Oa,  10  Wash.  620,  39  Paa  246,  holding  that 
the  agreement  there  under  consideratioo  was 
a  condition  SQt)6equent,  Is  based  'upon  the 
fact  that  the  grantee  was  in  that  case  In- 
sisting upoD  BuCh  a  construction ;  the  court 
saying: 

"It  Ib  a  propoeitioD  too  well  understood  to 
require  ar^ment  or  citation,  that  courts  do 
not  favor  forfeitures,  and  that  for  that  reason 
they  go  very  far  in  constminfr  the  provi'sions 
of  n  deed  poll  against  the  grantor,  to  the  end 
that  the  estate  granted  may  not  be  defeated, 
since  the  almost  nnlTersal  effect  of  sustaining 
a  stipalati<Hi  in  such  an  instrument  as  a  con- 
dition BUlwequent  is  to  work  great  hardship  up- 
on -the  grantee.  But  wherever  the  terms  of  the 
iustrament  are  plain  ar.d  unambiguous,  there  is 
no  hesitation  in  enforcing  the  actual  contract 
made  by  the  parties. 

"Where,  however,  the  rare  instance  occurs,  as 
it  does  here,  that  tbe  grantee  is  found  insist- 
ing upon  the  construction  ot  a  condition  subse- 
quent, and  that  fiHfejture  shall  take  place,  all 
consideration  for  him  and  all  idea  of  hardship 
to  him  is  eliminated,  and  the  court  is  free  to 
act  without  such  consideration.  The  app^anf 
here  lias  all  along  been  urging  the  theory  of  a 
condition  subsequent,  and  has  by  its  snswer  of- 
fcrerl  to  pay  the  juat  value  of  the  land  taken  by 
it,  and  damages  to  land  of  the  respondent  not 
taken." 

Mouat  T.  Seattle  Electric  By.,  16  Wash. 
84,  47  Pac.  233,  was  dealing  with  a  stipula- 
tion In  a  deed  which  on  its  face  was  appar- 
ently intended  as  a  condition  subsequent. 
The  same  Is  true  of  the  case  of  Sherman  v. 
Town  of  Jefferson,  274  lU.  294,  113  N.  E. 
G24;  and  Fowler  v.  Coates,  201  N.  T.  257,  94 
N.  B.  997. 

[2,  3]  On  the  assumption  then  that  Whyte's 
contract  with  the  railroad  comimny  created 
a  covenant  running  with  the  land,  it  would 
follow  that  the  plaintiffs  In  this  action  were 
tbe  proper  parties,  and  that  an  action  for 
damages  for  breach  of  those  covenants  would 
be  raalntalnnble  by  them  Jf  not  defeated  by 
other  principles  of  law;  which  brings  us  to 
the  consideration  of  the  next  point  presented 
by  the  respondent,  viz.:  That  the  contract 
did  not  Impose  upon  the  railroad  company 
the  duty  of  operating  the  railroad  In  per- 
petuity or  during  any  specified  period;  that 
the  terms  of  the  contract  were  substantially 
complied  with  by  the  railroad  having  been 
operated  f6r  a  period  of  25  years.  With 
this  statement  the  law  seems  to  agree  with 
practical  unanhnity.  Mead  v.  Ballard,  74 
U.  S.  (7  Wall.)  290,  19  h.  Ed.  190,  was  an 
action  brought  In  ejectment  to  recover  land 
conveyed  upon  tbe  understanding  that  an  In- 
stitution of  learning  "shall  be  permanently 
located  npon  said  lands,"  whicb  tostltation 


wns  located  with  the  inteatioa  that  there 
should  be  its  permanent  situation.  The  build- 
ings were  thereafter  destroyed  by  Are  and 
tbe  institution  subsequently  erected  upon 
another  piece  of  land.  The  Supreme  Court 
of  tbe  United  States,  In  that  case,  said: 

"The  thing  to  be  done  was  the  locaticm  of  the 
institute.  Did  this  mean  that  all  tbe  buildings 
which  the  institution  might  ever  need  were  to 
be  built  within  that  time,  or  did  it  mean  that  tbe 
officers  of  the  Institution  were  to  determine,  in 
good  faith,  tbe  place  where  the  buildinga  for  its 
use  should  be  erected?  It  ia  dear  to  us  that 
the  latter  was  the  real  meaning  of  the  parties, 
and  that  when  the  trustees  passed  their  reso- 
lotiou  locating  tbe  buildiug  on  tbe  land,  with 
the  intention  that  it  should  be  the  pennanent 
place  *of  condnctiag  the  business  of  the  cor- 
poration, they  had  permanently  located  the 
Institute  within  the  tme  ecmatructiott  of  the 
contract 

'*Coui»d  for  the  plaintiff  attach  to  the  word 
'permanent,*  in  this  connection,  a  meaninc  in* 

conslBtent  with  the  obvious  intrat  of  ,the  par- 
ties, that  tbe  condition  was  one  which  might  be 
fully  performed  within  a  year.  Such  a  con- 
struction is  something  more  than  a  cooditicm  to 
locate.  It  is  a  covenant  to  build  and  rebuild; 
a  covenant  against  removal  at  any  time ;  a 
covenant  to  keep  up  an  institution  of  learning 
on  that  land  forever,  or  for  a  very  inde0aite 
time.  This  could  not  have  been  the  intention 
of  tbe  parties. 

"We  are  of  opinion  that  'the  testimony  shows, 
in  an?  view  that  can  be  taken  ot  it,  that  the 
condition  was  fully  complied  with  and  per- 
formed, and  with  it  passed  all  right  of  reversion 
to  the  grantor  or  hia  heirs." 

The  Supreme  Court  of  the  United  States, 
in  Newton  v.  Mahoning  County,  100  U.  S.  S4S. 
25  L.  Sd.  710,  was  considering  a  case  where 
the  county  seat  of  one  of  the  counties  ot 
Ohio  "was  permanently  established  in  the 
town  of  Ganfield" ;  the  citizens  of  that  town 
having  furnished  the  land  for  the  purpose  of 
having  the  county  buildings  erected  Uiereon. 
The  court  held,  although  the  contract  pro- 
vided for  a  permanent  establishment  (it  will 
be  noticed  that  tbe  contract  before  us  merely 
provided  for  construction  and  maintenance 
and  nowhere  is  the  word  "pennanent"  or  its 
equivalent  used),  that  the  contract  should 
not  be  construed  so  as  to  compel  the  county 
seat  to  remain  forever  upon  the  land  grant- 
ed, and  that  the  grantor  must  be  presumed 
to  have  known  that  the  Legislature  bad 
power  to  remove  the  county  seat  at  pleasure, 
and  that  he  must  be  held  to  have  had  in 
view  the  possibility  of  such  change  when  he 
made  his  grant  So  here,  when  Whyte 
made  bis  grant  be  realized  that  he  was  deal* 
Ing  with  a  public  service  corporation,  and  its 
duties  to  and  control  by  the  public  were  mat- 
ters which  must  be  held  to  have  entered  Into 
his  contract. 

The  leading  case  on  this  subject  is  Texas 
&  Pac.  Ky.  Co.  v.  Marshall,  136  U.  S.  383. 
10  Sup.  Ct  846,  34  Iv.  Bd.  385,  being  a  case 
where  the  cUy  of  Manhall,  T&l,  gave  to  titke 
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railroad  company  $300,000  In  bonds  and  66 
acres  of  land  for  shc^  and  depot ;  the  com- 
pany In  consideration  of  this  action  agree- 
ing to  "permanently  establish  its  eastern 
termlnns  and  Texas  offices  at  the  dty  of 
Marshall"  and  "to  establish  and  construct  at 
said  city  the  main  machine  shops  and  car 
works  of  said  railway  company."  The  city 
performed  Its  agreements,  and  the  company, 
on  its  iHirt,  made  Marshall  Its  euterti  ter- 
mlnns, and  botlt  depots  and  shops,  and  es- 
tablished Its  principal  ofiBces  then.  -  After 
the  expiration  ot  a  few  years,  Blareball 
ceased  to  be  the  eastern  termlnns  of  the 
road,  and  some  of  the  shops  were  remored. 
The  Supreme  Court  held  that  the  ctrntrsLCt 
on  the  part  of  the  railway  was  Batlsfled  and 
performed  when  tibe  tit?  bad  lieen  made  tbs 
temilnns,  stores  and  shops  Set  np  and  kept 
going  eight  years,  until  the  Interests  of  the 
pabtlc  and  of  the  railroad  demanded  ttie  re- 
moval of  some-  or  all  of  those  subjects  of  the 
CQDtract  to  another  lOace;  that  tbe  contract, 
under  the  (Arenmstances,  had  been  complied 
iFtth;  and  that  the  pulidlc  Interest  was  aerv- 
ed     abandoning  and  removing  the  property. 

Whalen  Balto.  &  O.  B.  Go.,  112  Md.  187, 
76  Atl.  166,  had  been  mce  before  the  court 
as  an  action  In  equity  to  compel  the  railroad 
company  to  speclQcally  perform  Its  agree- 
ment which  It  had  made  with  the  plaintiff's 
predecessors  to  construct  and  operate  and 
maintain  a  side  track.  Whalen  t.  Baltimore 
&  0.  By.,  108  Md.  11.  69  Ati.  390,  17  L.  B.  A. 
QH.  S.)  130.  129  Am.  St  Rep.  423.  The  side 
trade  was  maintained  for  a  vexUA  of  69 
years  and  then  abandoned.  Ti»  supreme 
Court  of  Maryland  having  dismissed  the 
equity  action,  the  plaintiffs  began  an  action 
In  law  for  damages  for  breach  of  contract 
The  court  held  that  the  word  *^alntalned,'* 
as  used  in  such  agreement,  did  not  require 
the  railroad  company  to  continue  the  ^de 
track  permanently ;  that  the  length  of  time 
during  wbleh  the  covenant  had  been  compiled 
with  ctmstituted  a  substantial  performance 
thereof,  so  that  the  railroad  was  not  liable 
in  damages  for  its  breach: 

"Considering  the  language  used  in  the  cove- 
nant before  as,  it  ia  to  be  observed  that,  while 
it  distinctly  provides  for  the  coustructioD  and 
maintenance  of  the  tumont  and  siding,  *  *  * 
it  ia  eatirely  silent  as  to  the  duration  of  the 
maintenance  of  those  structures  or  that  Bervicc. 
We  cannot  yield  our  assent  to  the  contention 
of  the  appellant  that  the  word  'maintain'  or- 
^narily  means  to  maintain  indefinitely  or  for- 
tver.  Its  meaning  in  that  respiict  depends  up- 
on the  c<»itext  in  which  it  appears  and  the  sub- 
ject-matter to  which  it  relates.  There  is  plain- 
ly no  specific  or  positive  provision  in  the  cove- 
nant toudhin'g  the  duration  ot  the  time  during 
which  the  covenanted  acts  are  to  be  done  or 
privileges  furnished," 

Judge  Taft,  In  Jones  v.  Newport  News,  etc., 
65  Fed.  736,  13  C.  C.  A-  93,  held  that  an 
agreement  by  a  railroad  c<nnpany  and  one 
owning  land  adjacent  to  its  track  to  estab- 


lish and  maintain  switch  connections  could 
not  be  the  basis  of  a  recovery  of  damages 
upon  the  railroad's  discontinuing  the  service, 
the  court  saying  that  to  hold  otherwise  would 
"forever  limit  the  discretion  of  the  directors 
to  deal  with  a  subject  which  may  seriously . 
affect  the  convenience  or  safety  of  the  public 
in  its  use  of  the  road." 

Texas  &  Pac.  Ry.  v.  Soott,  77  Fed.  726, 
23  C.  O.  A.  424.  37  L.  R.  A.  94,  dealt  with  a 
contract  between  Scott  and  the  railroad 
company  whereby  Scott  contracted  to  give  a 
right  of  way  over  his  land  If  the  company 
would  establish  a  depot  thereon.  The  rail- 
road was  built  and  the  depot  established  and 
maintained  for  86  years,  when  it  was  aban- 
doned  for  reasons  connected  with  the  best  In- 
terests of  the  public  and  the  company.  The 
court  held  that  the  contract  did  not  bind  the 
railroad  c<«npany  to  keep  up  a  depot  for- 
ever, but  that  Its  maintenance  until  such 
time  as  the  best  interests  ot  the  public  and 
the  corporation  required  abandonment  was  a 
substantial  compliance  with  the  contract 

In  Lucas  t.  N.  Y.,  etc.,  R.  Co.,  180  Fed. 
438,  64  G.  G.  A.  63S.  the  defendant  bad  con- 
tracted vrlth  the  plaintiff  in  consideration  of 
his  dedicating  a  strip  of  land  for  the  purpose 
of  constructing  a  roadway  tliat  It  would 
make,  when  It  changed  its  passenger  station, 
a  suitable  entrance  way  into  its  statlwi 
grounds  and  continue  the  roadway  eastward. 
Tbla  the  railroad  did,  but  very  shortly  there- 
after the  roadway  and  entrance  were  dis- 
continued. It  was  held  that  defendant  did 
not  bind  itself  to  maintain  a  permanent  en- 
trance and  road,  and,  having  inaintained  the 
same  until  the  city  had  changed  the  grade, 
it  was  not  liable  for  breach  of  Its  covenant. 

In  Union  Stockyards  Co.  et  al.  v.  Nashville 
Packing  Co.,  above,  the  plaintiff  conveyed 
land  to  the  defendant  upon  a  contract  by 
which  the  defendant  agreed  to  build  and 
maintain  a  packing  bouse  of  specified  capac- 
ity, tha  contract  providing  no  time  during 
which  the  agreement  should  endure,  the  deed 
reciting  that  It  was  made  "upon  condition 
of  the  due  performance  of  the  contract  by 
the  grantee."  The  packing  house  was  built, 
but  its  operation  subsequently  abandoned. 

"Another  feature  of  the  transaction  which 
seems  to  us  of  mudi  significance  la  that  no 
time  was  fixed  during  which  the  obligation  to 
maintain  end  operate  the  packing  bouse  should 
endure.  It  seems  to  be  hardly  reasonable  to 
suppose  that  the  parties  could  have  understood 
that  this  covenant  should  continue  to  operate 
perpetually.  Indeed,  one  pan  hardly  with- 
stand the  conviction  that  the  covenant  was  ex- 
pected by  the  parties  to  have  some  limitation 
in  respect  of  time,  and,  if  so,  it  migbt  be  a 
question  whether  any  other  limitation  is  more 
natural  or  probable  than  that  it  should  abide 
such  contingencies  of  the  business  as  could  not 
in  the  natural  course  of  things  be  avoided,  as, 
fur  instance,  couid  not,  with  prudent  manage- 
ment, be  carried  on  without  loss.  Of  course, 
we  are  not  dow  under  taking  to  lay  down  a  par- 
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tieaUr  deflidtimi  of  the  contingencies  vhidi 
might  terminate  tfae  obligation." 

These  cases  wonid  seem  to  be  squarely  In 
point  on  the  question  before  us  and  to  deter- 
mine  it  In  respondent's  favor.  This  being 
tme,  the  demurrer  was  properly  sustained. 

FULLERTON,    TOLMAN,    MAIN,  and 
MITCHELL,  JJ.,  concur. 
HOLCOfMB,  O.  J.,  dissents. 


STATE  ex  rel.  RATLIFPB  et  al.  SUPERI- 
OU  COURT  FOR  WHITMAN  COUN- 
TX  et  aL    (No.  15383.) 

(Supreme  Court  of  Waihington.   Oct  10,  1919.) 

1.  Partkbbship  «s98— Aobebvbnt  of  und- 

I.ORD  AND  tXNASn  rOH  THS  USB  OV  UBK  A 

X£ASE. 

An  instTDiaent  leasing  land  for  (Hie-third 
of  cropi,  lessor  to  receive  another  one-third 
for  furnishing  horses  and  machinery,  etc,  for 
operating  tb^  farm,  lessor  to  pay  for  upkeep 
and  repair  of  equipment,  lessees  to  bear  the  ex- 
pense of  operating  the  farm,  the  agreement  pro- 
hibiting subletting,  incumbering  or  disposiiig  of 
crops  and  the  permitting  liens,  with  no  agree- 
ment for  sharing  losses,  and  permitting  lessor's 
entry  for  uses  consistent  with  the  lease  and  his 
termination  of  lease  tor  lessees,  etc.,  construed 
a  lease  and  not  a  etqwrtnersbip  or  combined 
lease  and  joint  adventare. 

2.  Landlord  and  tenant  «=353(2)— Eight  or 
lajtdlobd's  assignee  of  lease  to  posses- 
sion OF  I.AND  FBBVIOUSLT  SOLD. 

Where  a  lease  of  two  farms  gave  landlord 
one  tliird  grain  rent  and  one  third  additional 
for  use  of  farming  equipment,  and  he  sold  the 
upper  farm  to  plaintiffs  subject  to  the  lease 
which  they  and  tenants  canceled,  as  to  such 
fai-m,  and  defendants'  vendor  purchased  the 
lower  farm,  farm  equipment,  and  an  assignment 
of  landlord's  lease  rights,  defendants  were  not 
entitled  as  against  plaintiff  owners  to  posses* 
sion  of  the  upper  farm,  because  of  any  right  to 
have  the  original  tenants  use  tfae  farm  equipment 
on  plaintiffs'  lands ;  defendants'  remedy,  if  any, 
being  against  such  tenants  for  breach  of  con- 
tract. 

Department  Z 

Certiorari  by  the  State,  on  the  relation  of 
Frank  A.  Ratliffe  and  others,  against  the 
Superior  Court  for  Whitman  County,  Hod. 
R.  L.  McCrosbey,  Judge,  to  review  a  judg- 
ment against  relators,  defendants,  In  an  ac- 
tion for  possession  of  real  estate.  Judgment 
affirmed. 

Burcham  &  Blair,  of  Spokane,  for  relator 
Cnnningham. 

Sam'l  P.  Weaver,  of  Sprague,  for  defend- 
ant& 

BRIDGES,  J.  This  is  an  action  for  the 
possession  of  real  estate.  We  will  refer  to 


the  parties  as  plalntifFs  and  defendants.  The 
facts  are  substantially  as  follows: 

On  NoTonber  29,  1916,  one  George  Stra- 
chan  was  the  owner  of  two  farms  located  in 
Whitman  cfRin^,  Wasih.  One  has  been  and 
will  be  referred  to  as  the  npper,  and  the  oth- 
er as  the  lower,  farm.  Strachan  waa  also 
the  owner  of  vailoua  farm  machinery,  tools, 
implements,  and  appliances,  and  also  several 
head  of  work  horses.  On  the  date  above  men- 
tioned, Strachan,  as  the  party  of  the  first 
part,  and  J.  B.  Neeoe  and  W.  K.  Neece,  as  the 
parttes  of  tfae  second  part,  entered  Into  a  writ- 
ten instrument,  which  was  teimed  a  farm 
lease,  whereby  both  farms  were  leased  by 
the  first  party  to  the  second  parties  for  three 
years.  This  Instrument  also  turned  over  to  the 
tenants  all  the  above-m^tloned  fiirmlng 
equipment,  horses,  hamess,  etc.  It  was  pro- 
vided that  <he  lessees  should  do  all  work  in 
a  first-class  manner  and  should  sow  grain  to 
sudtt  parts  of  the  land  as  shonld  be  fit  for 
grain,  and  all  hay  land  was  to  be  sown  to 
bay.  The  lease  then  continues  t 

"E^t  party  is  to  receive  and  be  entitled  to 
the  following  proportions  of  the  produda  rais- 
ed on  the  atrave  described  lands,  to  wit :  Wheat, 
one-third ;  oats,  one-third ;  hay,  ooe-third.  All 
grain  which  belongs  to  tlw  first  party  is  to  be 
delivered  by  the  second  party  at  the  nearest 
warehouse  iu  sacks  to  be  furnished  by  the  first 
party.  All  hay  and  grain  belonging  to  the  first 
party  is  to  be  well  housod  and  sacked  so  as  tO' 
shed  rain,  until  delivered  at  warehouse. 

"Second  party  agrees  to  give  first  party  at 
least  ten  days'  written  notice  of  the  time  and 
place  of  tbresMng  all  gndn  grown  on  said  lands, 
and  not  to  assign  tbis  lease  or  sublet  said  prem- 
ises without  the  written  consent  of  the  said 
party  of  the  first  part,  and  at  the  expiration 
of  this  lease  to  surrender  up  peaceable  posses- 
sion of  said  premises  in  good  condition  to  the 
party  of  the  first  part. 

"The  title  to  all  of  the  products  shall  be  and 
remain  in  the  first  party  until  such  time  as  be 
shall  have  received  hia  full  proportion  thereof, 
and  seccmd  party  shall  not  mortgage  or  dispoee 
of  any  part  thereof  to  the  prejudice  of  the  party 
of  the  first  part 

"The  first  party  has  the  right  to  go  upon  the 
said  premises  at  any  time  and  perform  such 
work  thereon  as  he  may  deem  advisable  which 
does  not  prevent  the  party  of  the  second  part 
from  carrying  out  the  terms  and  conditions  of 
this  lease.  Second  party  is  to  keep  all  build- 
ings and  fences  in  good  repair.  All  damaices 
caused  by  second  party  not  complying  nitfa  the 
terms  of  tliis  lease  shall  be  at  a  loss  of  second 
party. 

"It  Is  further  agreed  that  no  llcn  shall  be 
claimed  or  filed  by  any  party  performing  any 
labor  or  work  of  any  kind  whatever  on  said 
premises  or  on  or  about  said  products,  and  that 
no  lien  or  right  of  lien  shall  exist  therefor. 

"Party  of  the  first  part  agrees  to  furnish  24 
head  of  work  horses  and  harness  for  same,  and 
all  implements  of  every  land  necessary  to  farm 
tfae  said  land  and  liarvest  the  crops  thereon,  und 
to  pay  for  all  new  extra  parts  needed  to  keep 
said  machinery  in  godd  repair. 


9s»For  otbar  casss  ste  sams  topic  and  KST-NUMBER  la  all  Kcqr-Nambwed  DtsesU  Uli  XndutM 
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Tirtj  ot  the  first  part  agrees  to  furnish  aD 
awds  and  feed  necesaAry  to  till  and  sow  said 
lands  in  the  fall  of  1916,  and  flpHne  of  1917, 

one-half  of  whatever  seed  ajod  feed  is  uaed  in 
1816  and  1917  to  be  returned  to  the  first  party 
at  the  termination  of  thia  lease  by  the  party  of 
the  second  part. 

"Party  of  the  first  part  and  parties  of  the 
second  part  further  agree  that  all  grain  and 
crops  grown  on  the  aaid  lands  after  the  rent 
of  one-third  has  been  paid  shall  be  divided  equal- 
ly between  the  parties  hereto,  eaA  party  to  fur- 
nish his  own  sadrs  to  sack  the  grain,  and  the 
party  of  the  second  part  is  To  do  all  the  hauling 
of  the  grain  and  crops,  and  par^  of  th^  first 
part  agrees  to  pay  wages  for  the  man  while 
they  are  hauling  his  share  of  the  crops  mention- 
ed herein. 

'  "It  is  further  agreed  by  and  between  the  par- 
ties hereto  that  all  Increase  &om  the  stock  fur- 
nished by  the  par^  ot  the  first  part  shall  be  dl- 
Tidi>d  equally  between  tiie  parties  hereto.  Par- 
ty of  the  first  part  agrees  to  furnish  a  stallion 
for  work  and  breeding  purposes. 

"It  la  further  agreed  that  all  increase  from 
the  cattle  furnished  by  tfie  party  of  the  first  part 
■ball  be  equally  divided  by  the  parties  hereto." 

^nie  lease  further  prorldes  bow  ttia  In- 
crease of  the  stock  shall  be  divWed,  and  that 
the  lessees  Ghall  tf^e  proper  care  ot  all 
Each  stock;  that  at  the  time  of  the  making 
of  the  lease  there  were  about  SCO  acres  of 
summer  fallow;  that  at  the  termination  of 
the  leue  an  egual  number  of  acres  of  sum- 
mer fallow  should  be  left  on  the  lands;  that 
all  straw  and  pasturage  on  the  place  at  ter- 
mination of  the  lease  Should  become  the 
property  of  the  lessor;  that  it  was  under- 
stood that  the  lands  were  being  oftered  for 
sale  and  might  be  sold  subject  to  the  lease; 
and  that  If  the  lessees  failed  to  strictly  com- 
ply with  the  terms  of  the  lease  the  same 
might  be  terminated  by  the  lessor  for  that 
reason. 

The  contract  seems  to  provide  that  Stra- 
cban  la  to  recdve  <me-thlrd  of  the  esopa  for 
the  use  of  the  lands  and  is  to  receive  an- 
other one-third  of  the  crops  for  the  utte  of 
hts  teams  and  farming  equlpmoit.  whidb  Is, 
of  course,  the  same  thing  as  receiving  two- 
thirds  of  the  crops  for.  the  use  of  ttie  lands, 
horses,  farming  equipment,  etc. 

These  farms  were  operated  under  this 
tease  until  July  17,  1017,  when  the  lessor 
conveyed  the  upper  form  to  the  plaintiffs, 
subject,  however,  to  the  terms  of  the  lease. 
After  the  plaintiffs  became  the  owners  of  the 
vpper  farm,  they  stuped  Into  the  shoes  of 
the  original  landlord  in  so  far  as  that  farm 
was  concerned,  and  the  Neece  brothers  con- 
tinued to  operate  both  farms  under  the  terms 
of  the  lease,  employing  the  machinery  and 
fanning  equipment  m«itioned  in  the  original 
lease  for  that  purpose.  The  one-third  of  the 
crops  was  delivered  to  the  plaintiffs  instead 
of  to  Stracban,  the  original  lessor.  On  May 
11,  1918,  Strachan  conveyed  the  remainder 
of  the  land,  to  wit,  the  lower  farm,  together 
vlth  all  of  the  above-mentioned  farming  ma- 


chinery, horses,  cattle,  etc.,  to  the  defendants* 
v^dor.  At  about  the  aame  time  Stracban 
assigned  to  defenctants'  vendor  all  his  In- 
terest In  the  lease.  The  Neece  brotba»,  the. 
tenants,  contlniied  to  operate  under  tlie  terms 
of  their  lease  until  on  or  about  the  Ist  day 
of  October,  1018,  when  they  and  the  plaintiffs 
entered  Into  an  agreement  whereby  the  orig- 
inal lease.  In  so  far  as  the  vvper  place  was 
concerned,  was  canceled  and  annulled  and 
possessloa  of  that  place  was  turned  over  to 
the  plaintUb.  Tbey  entered  into  actual  pos- 
session about  the  Ist  «f  October.  1018;  but 
In  a  few  days  plalntlflb  were  ousted  by  de- 
fendants, who  proceeded  to  plow,  cultivate, 
seed,  and  otherwise  operate  both  the  upper 
and  lower  farms.  On  October  12, 1018,  Neece 
brothers  inf<»rmed  the  defendants  that  they 
would  not  forttier  operate  tither  of  the  farms 
and  wonld  surrender  the  possession  aC  the 
lower  farm  and  all  the  machinery  and  farm 
eanipment  covered  by  the  original  lease,  to 
them.  After  srane  controversy  concerning 
the  sorrender  and  some  effort  on  the  part 
of  the  defendants  to  persuade  Neece  Inothers 
to  continue  the  operaHons,  th^  met  and  di- 
vided the  stock  as  provided  in  the  lease,  and 
all  machinery,  tools,  implements,  and  ap- 
pliances covered  by  the  original  lease  and  the 
lower  farm  were  given  Into  the  possession 
of  the  defendants.  At  that  time  the  defiend- 
ants  requested  Neece  brothers  to  astign  to 
th«n  all  of  their  Interest  in  the  Stracban 
lease,  whlcb  request  Neece  brothm  agreed 
to  oom^  with,  but  thereafter  failed  in-  re- 
fnsed  so  to  do.  Immediately  after  the  de- 
fendants had  dlstx>s8essea  the  lOalntiffs  of 
the  upper  farm,  the  latter  gave  the  usual  no- 
tice to  the  f<xiaer  deimandlng  posaesslott. 
This,  defendants  refused,  and  this  suit  fol- 
lowed. The  cose  was  tried  to  the  court  with- 
out a  jury,  Hie  testimony  took  a  very  wide 
range.  The  trial  court  found  for  the  plain- 
tiffs and  entered  Judgment  accordingly.  The 
defoidants  sued  out  a  wilt  of  certiorari  for 
review  by  this  court,  of  the  proceedings  in 
the  trial  court,  and  the  record  Is  now  be- 
fore us. 

It  must  at  all  times  be  tept  in  mind  that 
the  only  question  involved  in  this  action  is 
the  possession  and  right  to  possession  of  the 
upper  farm. 

[1]  It  is  contended  by  defendants,  as  we 
understand  them,  that  the  instrument  called 
a  farm  lease  is  of  a  dual  character,  being 
a  combined  lease  and  Joint  advmtore;  that 
so  far  as  It  undertakes  to  lease  the  land 
itself  it  creates  the  relationship  of  landlord 
and  tenant,  but  In  so  far  as  it  affects  the 
farm  equipment  and  the  use  thereof  it  cre- 
ates a  J(^t  adventure;  that  the  Joint  ad- 
venture feature  of  the  instrument  could  not 
be  terminated  by  agreement  betn-een  Neece 
brothers,  the  tenants,  and  the  plaintiffs ;  at 
any  rate,  it  could  not  be  terminated  so  as  to 
affect  any  rights  which  the  defendants  mieht 
have  by  virtue  of  the  Joint  adventure  rela< 
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tionablp;  that  defendants  liad  the  rl^  to 
hare  tbelr  eouipoiMtt  used  on  the  ptaiiUlffs' 
land  and  thus  made  to  earn  <Hie-thlrd  ot  the 
eeosB;  and  when  Neece  hroQiera  refused  to 
so  use  the  egnlpment  the  defendants  had  the 
right  to  use  the  same  on  plaintUEs'  farm,  and 
ctmsequently  they  bad  the  li^t  to  the  poa- 
aessiOQ  of  that  land  in  order  to  make  svdi  use 
of  their  equipment  The  plalntlflB  coDtend 
that  the  contract  was  a  simple  lease  creating 
only  the  relation  of  landlord  and  tmant 

We  agree  with  the  finding  of  the  trial 
oonrt  to  the  eflFect  that  plalntlfls  were  In  the 
actual  po88easl<m  of  their  farm  on  the  lat 
day  of  October,  1918,  and  remained  In  pos- 
session until  about  October  12,  1S18,  when 
th^  were  dispossessed  by  ttie  defendants. 

The  courts  and  authorities  have  not  yet 
laid  down  any  rery  certain  definition  of  a 
Joint  adventure,  uox  have  th^  .estaUlabed 
any  very  fixed  or  certain  boundaries  there- 
of; but  generally  tbey  have  been  o(nit«it 
to  detwmlne  whether  the  given  or  cmceded 
tects  in  a  particular  case  c<»i8tltate  tiie  re- 
latlcnublp  of  Joint  adveotums  or  copartners. 
Generally  qpeaklng,  the  autiioritlea  seem  to 
hold  that  a  Joint  adventure  very  closely  re- 
sembles a  cc^rtnerdiip,  and  that  the  rnlea 
of  law  governing  tlie  latter  are  goierally 
arolicable  to  the  former.  It  la  omceded  that 
a  joint  adventure  creates  a  close  and  even 
fiduciary  relatltmablp  between  the  parties, 
and  that  whether  an  instrument  establishes 
the  relationship  of  landlord  and  tenant  or 
Joint  adventurers  or  ct^artners  la  to  be  as- 
certained from  the  contract.  15  B.  O.  Ia  p. 
500  et  seq.;  23  Oyc.  45S  et  seq.;  Shnim. 
Adm'r.  t.  Simpson.  155  Ind.  100^  67  N.  E. 
706.  «  Li  B.  A.  782;  Weatoott  v.  Oilman, 
170  CaL  562,  150  Pac.  777,  Ann.  Gas.  1»19E, 
440  and  notes;  Brotherton  v.  011chrlBt,.144 
Mich.  274,  107  N.  W.  890,  116  Am.  St.  Rep. 
397  and  note. 

A  careful  study  of  tiie  written  Instrumrat 
involved  in  this  case  convinces  us  that  it  is 
nothing  more  nor  less  than  a  simple  lease 
creating  only  the  relationship  of  landlord  and 
tenant,  and  that  it  lacks  many  of  the  es- 
sentials of  a  copartnership  or  Joint  adven- 
ture. Almost  ever^-tbins  in  the  instrnment 
shows  that  It  was  the  Intention  of  the  parties 
to  execute  a  lease,  and  that  only.  By  the 
Instrument,  Strachan  leased  to  Neece  brothers 
two  certain  forms  owned  by  him,  for  the  use 
of  which  lands  he  was  to  receive  one-third 
of  the  crops.  Strachan  also  leased  or  hired 
to  Xeece  brothers  a  complete  farming  eQul[>- 
ment.  such  as  horses,  harness,  plows,  har- 
rows, etc.,  for  the  use  of  which  he  was  to  be 
paid  an  additional  one-third  of  the  crops 
to  be  raised.  The  tenants  were  to  do  all  of 
the  work  and  be  at  all  of  the  expense  of 
operating  the  farm.  They  had  no  author- 
ity to  hire  farm  help  and  charge  any  portion 
of  the  expense  to  the  lessor,  nor  did  the 
lessor  have  any  authority  to  crrate  any  In- 1 
d^tednesa  concerning  the  operation  of  the  I 


farm.  Strachan  was  to  be  at  the  vipem 
for  the  upkeep  and  repair  of  all  the  farmlDK 
equipment  Me  was  to  fumidi  certain  seed, 
but  it  was  to  be  returned  to  him  in  Mod. 
The  taiants  were  expressly  prohlMted  turn 
assigning  the  lease  or  subl^ting  it  and  vere 
to  surrender  the  premises  in  good  condiOm 
at  ttie  traminaUon  of  the  lease.  They  wae 
eqnwsly  prohibited  from  Incamberii^  the 
crops  or  disposing  ot  tta  same.  The  lessor 
reserved  the  right  to  go  up(Hi  the  laud  and 
use  it  in  any  vray  which  waa  not  InconaUtent 
with  the  uses  toVueh  the  tenants  desired 
to  put  the  same  under  their  lease.  Tbe  ta- 
ants  were  expressly  forbidden  to  permit  any 
liens  for  work  or  otherwise,  and  finally  it 
was  agreed  that  Oie  lessor  mli^t  termioate 
the  lease  should  tba  toiants  fall  to  foltb- 
fully  live  up  to  Its  terms.  There  was  nothing 
in  the  agreemait  whereby  the  losses,  if  any. 
were  to  be  shared.  These  provisions  of  the 
lease  are.  In  our  Judgment  wholly  Inctm- 
slstent  with  the  idea  of  a  copartnerafaip  or 
Joint  adventure.  These  questions  are  very 
IntelllgCTtly  discussed  in  the  case  of  Z.  C. 
Miles  Co.  V.  Gordon,  8  Wash.  442.  B6  Pac. 
266,  where  tbe  oonrt  wiewking  through  Chief 
Justice  Dunbar,,  said: 

"It  seems  to  us  that  this  agreement  cannot  be 
coDstraed  to  be  a  formation  of  a  partnership  in 
any  sense.  It  purports  to  be  a  lease.  It  is  re- 
dted  in  the  instmment  Itself  tiiat  it  Is  a  lease, 
and  while  of  courso  suiA  recitation  wonld  not 
make  it  a  lease  if  the  elements  of  partnership 
were  in  the  agreement,  yet  it  seems  to  us  thai 
these  elements  are  entirely  wanting.  Leases 
whidi  provide  for  a  divisiofi  of  tbe  profits  are 
of  common  occurrence  In  the  business  world. 
•  •  • 

"It  is  true  that  there  is  an  agreement  here 
to  share  tbe  profits,  but  on  the  other  hand  tiiere 
is  no  agreement  to  share  tbe  losses,  which  is  the 
ordinary  test  of  a  partnership.  We  know  of  no 
reason  wlqr  a  person  who  has  a  bouse,  or  a  farm, 
or  any  other  character  of  property  which  he  is 
desirous  of  leasing,  shall  not  be  allowed  to  make 
his  Qwn  terms  as  to  what  the  payment  shall  con- 
sist 'of,  whether,  in  the  case  of  a  farm,  it  shall 
be  for  one-half  of  the  gross  amount  of  grain 
raised,  or  for  one-halt  ot  the  amount  of  grain 
raised  after  the  expense  of  patting  in  and  har- 
vesting the  crop  are  deducted,  or  for  a  certain 
number  of  bushels  of  grain  without  regard  to  the 
amount  raised,  or  for  a  certain  specified  sum  of 
money.  In  each  instance  the  amount  agreed 
upon  is  intended  as  a  payment  for  the  use  of 
the  premises ;  and  in  the  case  at  bar  it  eeems 
that  nothing  more  is  imported  iuto  this  contract 
than  is  generally  found  in  contracts  of  lease." 

Id  the  case  of  Parker  v.  Fergus,  43  III, 
437,  the  court,  in  coustrulng  a  contract  sim- 
ilar to  the  one  Involved  here,  said: 

"Over  this  entire  country  we  see  that  farmers 
lease  tb^r  lands  for  agricultural  purposea,  and 
agree  to  receive  a  third  or  other  portion  of  the 
products  of  the  soil  and  the  labor  of  the  tenant 
as  a  payment  of  the  rent.  Again,  it  not  unfre- 
quently  occurs  that  the  owner  of  tbe  soil  fur- 
I  nishcs  tbe  land,  the  teams,  implements  and  the 
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seed;  whilst  onottier  perfomw  the  labor,  and 
thtj  divide  the  product  according  to  the  terms 
of  their  agreement;  and  no  one  ever  Imagined 
that  in  either  class  of-  anch  caaea  the  parties 
became  in  any  sense  copartners." 

Id  the  case  of  Shram,  Adm'r,  t.  Simpson, 
snpra,  the  court,  iu  construing  a  slnaUar 
contract,  said: 

"There  are  obTious  reasons  for  holding  that 
Farm  contracts,  or  agricultural  agreements,  by 
which  the  owner'of  lands  contracts  with  another 
that  sueh  lands  shall  be  occupied  and  cultivated 
liy  the  latter,  each  party  famishing  a  certain 
proportioa  of  the  seed,  implements,  and  stock, 
and  that  the  products  shall  be  divided  at  ^e 
mi  of  a  given  term,  or  sold  and  the  proceeds  di- 
vided, shall  not  be  construed  as  creating  a 
partnership  between  the  parties.  Such  agree* 
ments  are  common  this  country,  are  usually 
very  informal  In  their  character,  oftoi  resting 
in  parol  as  in  the  present  case.  In  the  absence 
of  stipolatKHfs  or  evidenca  clearly  uanifeatlng 
a  contrary  purpose,  it  will  not  be  presumed 
that  the  parties  to  such  an  agreement  intend  to 
aRsume  the  important  and  intricate  responsibil- 
ities of  partners,  or  to  incur  the  inconveniences 
and  dangua  firequentiy  Isdident  to  that  rela- 
tion.- 

To  the  same  effect,  see  tlie  following  cases : 
Gedarberg  t.  Queroaey,  12  8.  D.  77,  80  N.  W. 
158;  Unsser  t.  Brink,  68  Ho.  242;  Dixon 
N'iccoUs,  88  Ql.  872,  8»  Am.  Dea  812;  Ay 
wood  T.  Bnckman.  21  JSL  200;  Bowers  t. 
Grares  ft  Vinton  CSo.,  8  S.  D.  886,  66  N.  W. 
931;  Da7T.SteTenB,S8N.a83,43Am.Bep. 
732;  Beeves  v.  Hannan,  66  N.  J.  Law,  240, 
Atl.  1018;  Qnackenbusb  v.  Sawyer,  64 
Gal.  439;  Warner  t.  Abbey,  112  Mass.  3B6; 
Chapman  r.  Barnes,  67  Me;  462. 

The  cases  relied  iipon  by  tbe  defmdants 
to  tiiow  tliat  this  contract  created,  at  least 
in  par^  a  Joint  adventare,  are,  in  our  Judg- 
ment, very  dUterent  In  th^  facta  frnn  the 
■--BBe  at  bar. 

The  cue  ct  Wetmore  t.  Cioadi,  160  Mo. 
071,  61  8.  W.  788,  dted  by  defendants^  was 
an  instance  where  the  plaintiff  advanced  to 
tbe  defendaiit  «280  to  be  invested  fte  tbelr 
joint  Interest  In  ooOom  <m  certain  real  es- 
tate If  tlte  venture  was  a  failure,  tbe  de- 
fendant was  to  return  one-half  of  the  money 
advanced ;  otberwlBe^  liie  mcodts  were  to  be 
<UTlded  betweoi  the  parties.  Under  tiiese 
tacts  it  -wonld  appear  to  be  nmineatiwed 
that  a  partnenhip  or  Joint  enterprise  rela- 
tlonshlp  was  created. 

The  case  of  Baker  t.  Eeerer,  ISO  Oa.  257, 
00  S.  Bl  651.  dted  b^  dsfendants.  did  not 
detennlne  whether  the  ccmtract  there  beliw 
hiquired  Into  created  a  partneradtlp,  Jirint 
sdventnre,  or  other  diaracter  of  relation. 

In  tbe  ease  of  Bedolla  t.  millams,  15  GaL 
App.  738.  llfi  Pac.  747,  dted  by  defendants, 
the  coart  exiwessly  tonnd  It  mmeceauury  to 
determine  whether  the  agreement  constituted 
a  partnership  or  a  joint  adventure. 

In  the  case  of  Zech  t.  Bdl,  04  Wash.  344, 
Its  Pac.  86S,  the  fftcts  me  that  It  was 


agreed  between  the  parties  that  the  appelant 
should  obtain  a  contract  to  do  certain  work 
and  be  would  pay  certain  of  the  bills,  and 
tbe  respondent  should  do  tbe  work;  and  that 
the  profits  should  be  divided.  The  court 
held  that  tbe  agreemmt  created  a  Jolnf  ad- 
TMiture. 

In  the  case  of  Bane  Dow,  80  Wash.  631. 
142  Pac.  28,  the  respoiidents,  who  were 
brokers  living  In  New  York  City,  controlled 
certain  Importing  business.  They  entered 
Into  a  contract  with  appellants  by  the  terms 
of  which  they  directed  this  business  to  be 
turned  over  to  appellants,  and.  after  certain 
deductions,  there  was  to  be  an  equal  divi- 
sion of  tbe  returns.  The  court  held  that  the 
agreement  ccmstltuted  a  Joint  adventure. 

The  facts  In  each  of  these  cases  are  vastly 
different  from  the  facts  In  the  case  at  bar; 
in  truth,  the  distinctions,  to  our  mind,  are 
so  plain  and  palpable  that  they  serve  well 
to  show  tbe  difleroice  between  an  ordinary 
lease  contract  and  a  Joint  adventure. 

[2]  It  should  be  ispt  ffi  mind  that  only 
Neece  tvothetB  were  the  tenants,  and  that 
they  only  had  the  ri^t  of  possession.  Tbey 
did  not  assign  to  defendants  their  lease,  nor 
right  to  posncoGlon  virtue  thereof.  De- 
fendants were  never  the  lessees,  nor  as- 
slgnees,  of  the  lease,  and  theref<Hre  could 
never  have  been  entitled  to  possession  against 
the  objectfams  ctf  tbe  phifaitlfla.  Nor,  for  that 
matter,  could  they  have  become  tbe  lawful 
assignees  of  the  lease,  because  that  Instru- 
ment expressly  provided  against  any  assigD- 
ment.  The  rl^t  to  have  Neece  brothers  use 
their  equipment  on  plalntlfls*  lands  did  not 
give  defendants  themselves  any  rlghC  to  pos- 
sesed<m  those  lands.  They  were  In  the 
same  position  Stradian  was  after  he  had 
sold  the  upper  plhce  to  plaintiffs,  retaining 
all  the  rest  of  the  leased  propwty ;  and  cer^ 
tainly  Strachan  would  not  have  been  In  posi- 
tion to  legally  hold  possession  of  the  land 
he  had  sold.  When  the  plaintiffs  purchased 
the  upper  farm,  they  became  the  landlords  as 
to  that  farm,  and  there  is  no  reason  why 
they  might  not  make  an  agreement  with  the 
tenant  for  the  annulment  of  the  lease.  It 
may  be  that  under  the  terms  of  the  lease 
Neece  brothers  were  boufid  to  use  defendants' 
farming  equipment  In  operating  the  plaln- 
tiffa*  lands,  during  the  term  of  the  original 
lease.  If  so,  then  it  would  seem  that  tbe 
Neece  brothers  have  violated  their  agree- 
ment with  the  defendants  and  would  be  liable 
to  the  defendants  in  damages.  In  any  event, 
we  hold  that  the  plaintiffs  were  in  the  actual 
possession  of  their  land,  and  that  they  were 
ousted  by  the  defoidants,  and  that  they  are 
entitled  to  possession  as  against  the  defend- 
ants; and  therefore  the  Judgment  under  re- 
view must  be  affirmed. 

It  is  so  ordered. 

HOLCOMB.  C.  J.,  and  PtrLLERTON. 
PABKEB.  and  MOUNT.  JJ^  concur. 
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STATE   ex   rcL   McMILLAN  t.  MILLER, 
-    County  Auditor.    (No.  1536S.) 

(Supreme  Court  of  Washington.   Oct  8,  1919.) 

1.  LlHIT^TION  or  ACTIONS  '8=>28(1) — THBEE- 
TEA&  STATUTE  APPIJES  TO  OBLIGATION  OV 
COITNTT  TO  FAT  COUKISSIOMBB'S  BAXJkBT 
FOB  6EBVICE8. 

The  obligatioii  of  %  county,  under  Bern. 
Code  1016.  S  4037,  to  pay  a  county  commla- 
siouer  for  Bervices  rendered  by  him  aa  ancb, 
becumes  contractual  in  its  nature  on  the  rendi- 
tion of  such  services,  so  that  the  three-year 
Etntutc  of  limiCadoDS  (sectioo  169)  go^'emB  as 
to  the  time  within  which  he  la  required  to 
seek  recovery. 

2.  LiMITATIOH  or  AOnONS  «=»49(2)— ACCBU- 
AL  OF  CAUSE  Or  ACTION  FOB  SALABT  OF 
COUNTT  COlOtlSSIOHEB. 

Under  Bern.  Code  191Q,  {  4075.  on  the  first 
Monday  of  each  month  a  right  of  action  ac- 
crued to  a  county  commissioner  entitling  him 
to  sceii  relief  in  the  courts  to  recover  his  sal- 
ary, fixed  by  section  4037,  earned  during  the 
previous  month,  so  that  the  statute  o£  limita- 
tion began  to  run  against  him  on  such  dates. 

Department  2. 

Appeal  from  Superior  Court,  Whatcom 
County ;  Ed.  E.  Hardin,  Judge. 

Mondanius  by  the  State  of  Washington, 
on  the  relation  of  J.  B.  McMillan,  against 
James  A.  Miller,  as  Auditor  of  Whatcom 
County.  From  the  Judgment,  relatw  and 
d(jfendant  both  ai^teaL  Affirmed. 

Walter  B.  Wbltcomb,  of  BelUnt^m,  for 
appellant 

LoomU  Baldrey  and  Frank  W.  Badley, 
both  of  BeUlngham,  for  leqKmdoit 
• 

N  PABKEB,  J.  The  relator.  McMillan,  com- 
.  menced  this  action  in  the  superior  court  for 
Whatcom  county  seeking  a  writ  of  mandate 
to  compel  the  auditor  of  that  county  to  Issue 
to  him  a  warrant  In  compliance  with  an 
order  <tf  allowance  made  by  the  board  of 
county  commissioners  for  a  balance  of  $3,050 
claimed  to  be  due  him  for  services  rendered 
as  county  commissioner  during  the  period,  of 
approximate  four  years  from  January. 
1910,  to  October,  1918,  InduslTe.  The  supe- 
rior court  awarded  recovery  to  McMUlan  in 
the  sum  of  $2,400  and  caused  to  be  issued 
Its  writ  of  mandate  dlrecUng  the  connty  au- 
ditor to  Issue  a  warraht  accordingly.  The 
court  rested  its  Judgmtmt  upon  the  theory 
that  all  but  (2,400  of  McMillan's  claim  was, 
at  the  time  of  Its  allowance  by  the  board  and 
at  the  time  of  the  commencement  of  this 
acti<m,  barred  by  the  three-year  statute  of 
limitations.  From  this  disposition  of  the 
cause  McMillan  has  appealed,  contending 
that  no  part  of  his  claim  was  barred  at  the 
time  of  Its  allowance  by  tbe  board  and  the 
commencement  of  this  action.   The  audltm- 


has  also  appealed,  otntendlng  that  the  two- 
year  statute  of  limitation  Is  controlling  tn 
this  case,  and  that  all  of  that  portion  ot 
McMillan's  claim  accruing  more  than  tvo 
years  prior  to  Its  allowance  by  the  board  and 
commencement  of  this  action  la  barred. 

The  controlling  facts  are  not  In  dispute  and 
may  be  summarized  as  follows:  From  Janu- 
ary 11, 191^  until  the  commencement  of  this 
action  In  the  superior  court  on  December  3, 
1918,  McMillan  was  a  duly  elected,  qualified, 
and  acting  commlsrimier  of  Whatcom  coooty. 
That  county  was  at  all  the  times  In  questloa 
a  county  of  the  fifth  class,  and  It  is  here  con- 
ceded by  counsel  on  both  sides  that  McMillan 
was  entitled  to  receire  for  his  services  aa 
such  commissioner  .compensation  payable  by 
the  county  at  the  rate  of  $1,S00  per  year  as 
provided  by  section  4037.  Bern.  Code,  For 
services  rendered  by  McMillan  as  commis- 
sioner during  each  of  the  months  from 
January,  1915,  to  October,  1918,  he  was,  be- 
tween the  1st  and  7th  days  of  eadb  of  the 
following  months,  respectively — and  we  as- 
sume on  the  first  Mondays  thereof— paid  for 
such  services  upon  a  per  diem  basis  sums 
averaging  983.33  for  eadi  of  such  previous 
month's  services.  Durli^  his  three  years' 
service  from  ifovMuber,  1916,  to  October, 
1918^  inclusive,  he  was  so  paid  for  eleven 
months'  services  In  each  of  those  years  f  83 
per  month  and  for  one  month's  service  in 
each  of  those  years  $65  per  month,  which. 
It  will  be  noticed,  resulted  In  his  recrivlng 
$1,000  tot  services  rendered  In  each  of  tbo«« 
three  years,  being  $800  less  than  he  was  in 
law  entitled  to  in  ea<ai  of  those  years.  He 
was  paid  in  substantially  the  same  manner 
as  to  times  and  amounts  of  paymests  for 
the  portion  ot  fbB  period  here  in  question, 
from  January  to  October,  Inclusive,  in  the 
year  1915.  Mi^lllnn  was  so  paid  for  his 
sMTlces  as  commlsslotter  because  ot  what  is 
here  conceded  to  be  a  mistake  of  law  on  the 
part  ot  the^nnnty  officers,  indndlng  hlms^ 
that  a  county  commissioner  of  Whatoun  coun- 
ty was  entitled  to  recdve  compensation  at 
the  rate  of  $5  per  day  for  services  aetnally 
rendered  and  in  no  event  to  exceed  $1,000  In 
any  oae  year.  On  December  2,  1018,  McMil- 
lan filed  with  the  board  of  county  commis- 
sioners his  claim  for  a  balance  of  $3,0r)0, 
dalmed  to  be  due  him  for  services  rendered 
by  him  as  ctHumlssloner  for  the  whole  period 
of  approximately  four  years  here  in  question. 
The  claim  being  allowed  by  the  board  and 
the  auditor  having  refused  to  Issne  a  war- 
rant In  payment  thereof  as  ordered  by  the 
board,  this  action  was  commenced  by  McMil- 
lan on  December  3,  1918. 

The  only  provisions  of  our  statutes  of  limi- 
tation which  could  have  any  application  here 
are.  referring  to  sections  of  Bern.  Code,  tbs 
following: 

"Sec.  155.  •  •  •  Actions  can  only  be 
commenced  within  the  periods  herein  prcserib- 
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•d  alter  the  canw  of  aetton  shall  hare  ao- 
croed.   •   •   •  ^ 

"Sec.  189.  Within  three  years,  •  •  •  (3) 
An  acdon  apon  a  contract  or  liability,  ex- 
press or  implied,  which  is  not  in  writing,  and 
does  not  arise  out  of  any  written  instra- 
mcnt.    •    •  • 

"Sec.  165.  *  *  •  An  action  for  relief 
not  hereinbefm  itrorlded  for  ihall  be  oom- 
menced  within  two  yeara  after  the  cause  of 
action*  shall  have  accrued." 

We  shall  first  determine  whether  the  two- 
year  statute  or  6ie  three-year  statute  Is  coii' 
trolling  as  to  the  limit  of  time  within  which 
McMillan  was  required  to  seek  recovery  In 
court  of  his  compensation  following  the  ac- 
crual of  his  cause  or  causes  of  actloa  there- 
for.   This  question  arises  upon  the  conten- 
tion here  made  on  behaU  of  the  auditor  that 
the  trial  court  erred  to  the  prejudice  of  the 
county  in  awarding  McMillan  the  whole  of 
the  unpaid  portlrai  of  his  compensation  at 
fSOO  per  year  for  the  three-year  period  from 
November,  1915,  to  October,  1018,  IncluslTe. 
This  contention  Is  rested  upon  the  theory 
that  the  obligation  on  the  part  of  the  county 
to  pay  McMillan  compensation  for  his  serv- 
ices as  commissioner,  even  after  the  render- 
ing of  such  services.  Is  not  contractual  in  its 
nature,  either  express  or  implied,  and  that 
therefore  the  two-year  statute  Is  controlling. 
Assuming,  then,  for  argument's  sake,  that  the 
words  "contract  or  liability,  express  or  Impli- 
ed," found  in  the  three-year  statute  above 
quoted,  refers  exclusively  to  contractual  lia- 
bilities, our  problem  is  rednced  In  its  last 
analysis  to  the  question  of  whether  or  not  the 
obligation  of  the  county  to  pay  McMillan  for 
his  services,  after  their  rmdltion,  became  con- 
tractaal  In  Its  nature.    Plainly,  If  such  be 
the  nature  of  the  (^ligation  the  three-year 
statute  Is  controlling  in  this  case,  while  if 
the  obligation  is  not  contractual  in  its  nature 
the  two-year  statute  la  controlling.  Counsel 
fw  the  auditor  invoke  the  gemeral  rule  that 
tbe  electim  or  apptrintment  of  a  imbUc 
ofBcer  does  not  create  any  oratractnal  le- 
lationriilp  between  such  officer  and  the  stat^ 
oonn^,  or  municipality  under  whldi  he  holds 
Ms  office.   While  Oils  Is  a  well-estaUlshed 
role  of  law  by  an  of  the  authorities  in  so 
fbr  as  they  have  come  to  our  notice,  it  seems 
to  be  equally  well  established  by  no  leas  an 
authority  than  the  Supreme  Oourt  of  the 
United  States  that  up<m  the  rendition  ct 
services  by  a  public  otBLcer,  tor  which  serv- 
ices compensation  has  been,  prior  to  the  ren- 
dition thereof^  fixed  by  or  in  pursuance  of 
law  and  so  fixed  remains  uudianged  during 
the  whole  of  the  period  during  which  such 
•ervicea  are  rendered,  tiiere  does  arise  an 
Implied  obligation  of  a  contractual  nature 
on  the  part  of  sudi  state,  county,  or  munic- 
ipality to  pi^  tot  sudi  snrrlces  at  tba  rate 
of  compensation  so  fixed,  In  the  sense  that 
SQCfa  obligation  cannot  be  impaired  without 
TloiatlBS  tlw  gaaranty  of  section  10^  art  1, 
184  P.— 28 
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of  fbe  ConstltutloD  of  the  United  Slates  that 

"no  state  shall  •   •  •  pass  any   •   *  • 

law  Impairing  the  obligation  of  contracts. 
•   •   *  » 

In  the  case  of  State  of  Louisiana  ex  rel. 
Fisk  V.  PoUee  Jury.  116  U.  S.  131,  6  Sup.  Ct 
329,  29  Lk  Bd.  587,  the  Supreme  Court  of  the 
United  States,  having  under  conslderatitm 
the  claimed  right  of  Fisk,  a  district  attorney 
of  the  state,  to  have  levied  a  tax  by  the 
police  Jury  (which  was  the  parish  tax-levyii^ 
body  corresi>ondlng  to  our  county  commis- 
sioners) to  pay  a  Judgment  rendered  in  hia 
favor  in  the  state  court  for  compensation 
due  him  from  tbe  parish,  to  which  he  was 
raitltled  under  the  laws  of  the  state  In  force 
at  the  time  of  the  rendition  of  his  services, 
whicb  obllgatlcm  on  the  part  of  the  parish 
was  In  effect  impaired  a  subsequent 
amendment  to  the  Constitution  of  the  state 
In  that  the  tax-levying  powers  of  the  police 
jury  were  so  impaired  as  to  in  effect  pre- 
vent raising  sufficient  funds,  as  it  was  claim- 
ed, to  pay  such  Judgment;  and  tbe  courts  of 
the  state  for  that  reason  having '  denied  to 
risk  the  relief  prayed  for  as  against  the 
police  Jury  and  the  parish.  Justice  Miller, 
speaking  for  the  Supreme  Oourt  of  the  Unit- 
ed States — ^the  cause  heii^  In  that  court  on 
writ  of  error  to  the  Supreme  Court  <tf  the 
State  of  Louisiana— said: 

"In  answer  to  the  argamoit  that,  as  ap- 
plied to  plaintilTa  case,  tbe  constitational 
provision  Impaired  the  obligation  of  his  con- 
tract, the  Supreme  Court  decided  that  hia 
employment  as  attwney  for  the  parish  did  not 
constitute  a  contract,  either  in  reference  to 
his  regular  salary  or  to  his  compensation  by 
fees.  And  this  question  is  the  only  one  dis- 
cussed in  the  opinion,  and  on  that  ground  the 
decision  rested. 

"It  seems  to  ua  that  the  Supreme  Court 
confonnded  two  very  different  things  In  their 
discussion  of  this  question. 

*'We  do  not  assert  the  pn^ositlon  liiat  a 
person  elected  to  an  office  for  a  definite  term 
has  any  such  contract  with  the  government 
or  with  the  appointing  body  as  to  prevent  the 
Legislature  or  other  propet  authority  from 
aboUshing  the  office  or  diminishing  its  duration 
or  removing  him  from  office.  So,  though  when 
appointed  the  law  has  provided  a  fixed  com- 
pensation for  his  services,  there  is  no  con- 
tract which  forbids  the  Legislatnre  or  other 
proper  authority  to  change  tbe  rate  of  com- 
pensation for  salary  or  services  after  the  change 
is  made,  though  this  may  include  a  part  of 
the  tmn  of  the  office  then  unexpired.  Butler  v. 
Pennsylvania.  10  How.  402  (01  U.  S.,  Bk.  13 
L.  Ed.  472). 

"But,  after  the  services  have  been  render- 
ed, under  a  law,  resolution,  or  ordinance 
which  fixes  the  rate  of  compensation,  there 
arises  an  implied  contract  to  pay  for  those 
services  at  thaf'rate.  This  contract  is  a  com- 
pleted contract.  Its  obligation  is  perfect,  and 
rests  on  the  remedies  which  the  law  then  gives 
for  its  enforcement  The  vice  of  the  argu- 
ment of  the  Snpreme  Court  of  liOulsiaDa  is 
in  limiting  the  protecting  power  oi  the  con- 
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sdtotlonal  proTlaI<ni  against  Impairing  the  ob- 
ligation of  contracts  to  express  contracts,  to 
specific  agreementSi  and  in  rejecting  that  mnch 
larger  class  In  which  one  party  having  deliver- 
ed property,  paid  money,  rendered  service,  or 
suffered  loss  at  the  request  of  or  for  the  use 
of  another,  the  law  completes  the  contract  b; 
implying  an  obligation  on  the  part  of  the  lat* 
tar  to  make  compensation.  This  obUgatioD 
can  no  nuwe  be  impaired  by  a  law  of  the  state 
than  that  arising  on  a  promissory  note. 

"Hie  case  of  FIsk  was  of  this  character. 
His  appointment  as  district  attorney  was  law- 
ful and  was  a  request  made  to  him  by  the 
proper  authority  to  render  the  services  de- 
manded of  that  office.  He  did  render  these 
services  for  the  parish,  and  the  obligation  of 
the  police  jury  to  pay  for  liiem  was  complete. 
Not  only  were  the  services  requested  and  ren- 
dered, and  the  obligation  to  pay  for  them 
feet,  but  the  measure  of  compensation  was 
•  also  fixed  by  the  previous  order  of  the  police 
jury.  There  was  here  wanting  no  element  (rf 
a  contract.  The  judgment  in  the '  court  for 
the  recovery  of  this  compensation  concluded 
all  these  -questiona.  Hall  v.  Wisconsin,  103 
V.  S.  10  (Bk.  26  L.  Ed.  305);  Newton  v. 
Com'rs,  100  U.  S.  559  (Bk.  23  L.  Ed.  711). 

"The  provision  of  the  Constitution  restricting 
the  limit  of  taxation,  so  far  as  it  was  in  con- 
flict with  tiie  act  of  1871,  and  as  applied  to 
the  contract  of  plaintiff,  impaired  its  obliga- 
tion  by  destroying  the  remedy  pro  tanto. 

"It  is  apparent  that.  If  the  officers  whose 
daty  it  is  to  assess  the  taxes  of  ttils  parish 
were  to  perform  that  duty  as  It  is  governed  by 
the  law  of  1S71,  the  plaintiff  would  get  fais 
money.  If  not  by  a  first  year's  levy,  then  by 
the  next.  But  the  constitutional  provision 
has  repealed  that  law,  and  stands  in  the  way 
of  enforcing  the  obligation  of  plaintiff's  con- 
tract as  that  obligatimi  stood  at  the  time  the 
c<mtract  waa  made. 

"It  Is  well  settled  that  a  provialon  In  a  state 
Constitution  may  be  a  law  impairing  the  ob- 
ligation of  a  contract  as  well  as  one  fonod  in 
an  ordinary  statute.  We  are  of  opinion  there- 
fore that,  as  it  regards  plaintiS's  case,  this 
rratrictive  provialon.  of  the  ConstitutioQ  of 
1880  does  impair  the  obligation  of  a  contract. 
Von  Hoffman  v.  Quincy,  4  WaU.  535  (71  U. 
S.,  Bk.  IS  L.  Ed.  403) ;  Nelson  v.  St.  Mar- 
tin's Parish,  111  U.  S.  716  [4  Sup.  Ct  648] 
(Bk.  28  L  Ed.  674). 

"The  Judgments  of  the  Supreme  Court  of 
Louisiana  are  reversed,  and  the  cases  are  re- 
manded to  that  court  for  further  proceedings 
not  Inconsistent  with  this  opinion." 

That  decision  was  not  dissented  from  by 
any  of  the  justices,  and  we  ttilnk  has  not 
since  Its  rendition  been  In  the  least  Impaired 
aa  an  authoritative  declaration  that  upon 
the  rendition  of  services  by  a  pabllc  officer 
under  such  circumstances  the  obligation  to 
pay  him  therefor  becomes  contractual  in  Its 
nature.  Counsel  for  the  auditor  relies  upon 
the  later  decision  of  the  United  States  Su- 
preme Court  In  Morley  v.  Lake  Shore  & 
Michigan  Southern  R.  Co.,  140  U.  S.  162,  13 
Sup^  Ct  54.  36  L.  Ed.  925,  as  in  effect  modlfy- 
li^  its  views'  so  expressed  in  the  above- 


quoted  language.  That  ease,  however,  in- 
volved  aHy  the  quesUon  ot  whether  or  Dot 
the  obligation  to  pay  a  statutory  prescribed 
rate  of  Interest  on  Judgments  rendered  la  s 
state  court  was  contractual  In  its  nature.  In 
the  sense  that  such  obligatlatt  could  not  be 
impaired  by  a  diange  <tf  the  statute  after 
the  r»ditlon  ot  tucfa  Judgment,  as  to  fntore 
accruing  IzUerest  theieon.  It  was  h^d  that 
such  rate  could  be  so  changed  wltbout  im- 
pairing any  ccmtractual  oMlgatlon,  because 
such  obligatloa  was  purely  statutory  and 
not  contractual.  We  do  not  think  that  deci- 
sion evidences  any  change  of  ^lew  of  the 
Supreme  Court  of  the  United  States  as  to  the 
contractual  nature  of  an  obUgatlim  arising 
in  favor  of  an  officer  to  pay  him  for  services, 
upon  the  renditlcHi  of  mcHx  services,  as  ex- 
prrased  in  the  above-quoted  language  from 
the  Fisk  Case.  We  note  that  the  decision 
In  the  Morley  Case  was  dissented  from  by 
three  of  the  justices.  The  following  decisions 
all  seem  to  recognize  that  the  obllgatloD  to 
pay  an  officer  for  services  rendered,  there 
being  a  le^lly  fixed  compensation  while  such 
services  are  being  rendered,  la  an  implied 
contractual  obligation  which  arises  upon  the 
rendering  of  the  services,  though  also  recog- 
nizing the  general  rule  that  there  does  not 
arise  any  contractual  relation  of  any  nature 
between  the  officer  and  the  state,  county,  ot 
municipality  which  he  serves,  by  virtue  of 
the  mere  fact  of  his  appointment  or  election: 
County  of  Lancaster  v.  BrhithaU,  29  Pa.  38; 
Smith  V.  Mayor,  etc.,  of  N.  Y.,  37  N.  Y.  518; 
City  of  Hoboken  v.  Gear,  27  K.  J.  Law,  265, 
278;  Locke  v.  City  of  Central,  4  CoUx  66,  34 
Am.  Rep.  66. 

In  the  last-dted  case,  quoting  from  the 
New  Jersey  case,  it  Is  aald: 

"An  appointment  to  a  poblie  office,  there- 
fore, either  by  the  gov^nment  or  by  a  mnnid- 
pal  corporation,  under  a  law  fixing  the  com- 
pensation and  the  term  of  its  continaance,  Is 
neither  a  contract  beCweoi  the  public  and  the 
officer  that  the  service  shall  continue  during 
the  designated  term,  nor  that  the  salary  shall 
not  be  changed  during  the  term  of  office.  It 
i!<,  at  most,  a  contract  that  while  the  party 
continues  to  perform  the  duties  of  the  office 
he  shall  receive  the  compensation  which  may 
from  time  to  time  be  provided  by  law." 

There  can  be  found  expressions  In  the 
text-books  and  decisions,  and  even  in  our  own 
dedslons  of  Bartholomew  v.  Springdale,  91 
Wash.  408.  157  Pac.  1090,  Ann.  Oas.  1918B, 
432,  and  Rhodes  t.  TaoMna,  97  Wash.  341, 
166  Poc.  647,  seemingly  out  of  harm<my  witii 
this  view  of  the  law;  but  we  think,  when 
critically  read,  euch  expressimia  wUl  have 
been  found  to  hare  been  used  In  a  very  gen- 
eral sense  without  reference  to  or  thought  of 
the  particular  problem  with  whldi  we  are 
here  confronted.  Aa  to  sudi  expressions  used 
in  our  own  dedsliHiB  we  think  uoae  of  them 
wore  In  such  oonnectloa  with  facia  under 
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consideratlGn  as  to  become  stare  decUtte  and 

controlling  In  our  present  inquiry. 

Counsel  for  the  auditor  calls  our  attention 
to  and  places  r^iance  npoa  our  decision  in 
Douglas  County  v.  Grant  County,  98  Wash, 
355,  167  Pac.  928,  wherein  we  held  that  the 
obllgationa  of  each  county  to  the  other  touch- 
ing their  pro^rty  rights  and  debt  obliga- 
tions, upon  the  creation  of  Grant  county  from 
a  portion  of  the  territory  of  Douglas  county, 
were  not  contractual  but  purely  statutory  In 
tbeir  nature,  being  prescribed  and  measured 
by  the  terms  of  the  act  of  the  Legislature 
creating  Grant  county  from  a  portion  of  the 
territory  of  Douglas  county;  and  hence  that 
the  two-year  statute  of  limitation  controlled 
in  so  far  as  either  county  had  the  right  to 
resort  to  the  courts  to  enforce  settlement  of 
its  property  rights  and  debt  obligations  as 
between  themselves.  We  do  not  think  tbat 
decision  is  controlling  in  this  case,  since  the 
division  of  Douglas  county  and  the  creation 
of  Grant  county  was  not  a  matter  of  contract 
in  any  sense,  on  the  part  of  either,  nor  could 
one  become  legally  liable  to  the  other  upon 
the  claim  Involved  in  that  action  save  by 
virtue  of  the  statute  creating  Grant  county 
from  a  portion  of  the  territory  of  Douglas 
county. 

[1]  We  now  feel  constrained  to  hold,  In  the 
light  of  the  decision  of  the  Supreme  'Court  of 
the  United  States  above  quoted  from,  not- 
withstanding expressions  in  the  authorities 
and  even  In  our  own  decisions  seemingly 
somewhat  out  of  harmony  therewith,  that  the 
obligation  on  the  part  of  Wliatcom  county  to 
pay  McMillan  for  services  rendered  by  him 
as  county  commissioner  became  contractual 
Id  Its  nature  upon  the  rendition  of  such  serv- 
ices, and  that  therefore  the  three-year  stat- 
ute governs  as  to  the  time  within  which  he 
was  required  to  seek  recovery  in  the  superior 
court  upon  his  cause  or  causes  of  action  for 
compensation  for  his  services. 

[2]  When  did  the  statute  start  to  run  as 
against  McMillan?  While  section  4037.  Bern. 
Code,  fixes  the  compensation  of  county  com- 
missloDers  at  91,800  per  annum  for  counties 
of  the  dasB  to  which  Whatcom  county  be- 
longs, In  section  407S,  Rem.  Code,  we  read: 

"The  Bolariee  of  such  officers  named  in  this 
act  as  are  raititled  to  salaries  shall  be  paid 
monthly  out  of  the  county  treasury,  and  from 
the  funds  hereinbefore  provided,  and  it  shall 
be  the  dnty  of  the  county  auditor,  on  the  first 
Monday  of  each  and  every  month,  to  draw  his 
warrant  upon  the  county  treasarer  in  favor  <tf 
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each  of  said  officers  for  the  amount  of  salary 
doe  him,  under  the  provisions  of  this  act,  for 
the  preceding  month:  Provided,  the  county 
commissioners  shall  have  entered  an  order  on 
the  record  Jonmal  empowering  him  m  to  do." 

This  langoace,  we  ttilnk,  renders  It  plain 
that  there  accmed  to  UcMlllan  upon  the 
first  Blonday  of  each  numth  the  ri^t  to  re- 
ceive a  warrant  In  payment  for  bis  previous' 
month's  services.  It  Is  true  this  section 
authorizes  the  comity  auditor  'to  Issue  such 
warrant  only  upon  order  of  the  county  com- 
missioners; but  It  Is  plain,  we  think,  that, 
if  the  county  commissioners  neglected  to 
make  sucdi  an  order  so  as  to  authorize  the 
issuance  of  such  a  warrant'on  that  day,  be 
would  be  entitled  to  seek  relief  in  the  courta 
compelling  them  to  make  such  order,  as  well 
as  to  compel  the  auditor  to  issue  warrant  In 
pursuance  thereof.  In  other  words,  it  was 
upon  the  first  Monday  of  each  month  tbat 
his  right  of  actlcai  accrued  entitling  him  to 
seek  relief  in  the  courts  to  recover  bis  salary 
earned  during  the  previous  month.  It  Is 
elementary  law,  as  stated  In  17  R.  G.  74A, 
that  "*  *  *  a  cause  of  action  accmes 
the  momrait  the  rl^t  to  commence  an  action 
comes  into  existence." 

We  make  these  observations  In  response 
to  the  contention  that  the  statute  did  not 
commence  to  run  until  the  end  of  each  year 
Isecause  the  salary  Is  referred  to  in  section 
4037,  Rem.  Code,  as  being  "eighteen  hundred 
dollars  per  annum."  We  conclude  that  a 
cause  of  action  accrued  to  McMillan  on  the 
first  Monday  of  each  month  for  compensation 
for  Ills  previous  month's  services,  and  that 
section  4037,  Rem.  Code,  <mlj  controls  the 
rate  of  compensation. 

Since  It  appears  that  McMillan's  causes  of 
action  for  each  month's  salary  for  services 
rendered  dnrlng  the  three-year  period  from 
November,  1916,  to  October,  1918,.  Inclusive, 
accrued  within  three  years  preceding  the 
commencement  of  this  action,  and  there  is 
still  due  blm  from  the  county  for  such  serv- 
ices the  sum  of  $2,400,  and  the  balance  of 
his  claim  Is  barred  by  the  three-year  statute, 
we  conclude  that  the  Judgment  of  the  supe- 
rior court  awarding  him  recovery  In  tliat 
sum  must  be  affirmed.  Since  both  parties 
have  appealed  and  neither  have  been  success- 
ful here,  neither  -will  be  ^wardM  costs  in  ttils 
court, 

HOLCOMB,  C.  J.,  and  FULLERTON, 
BRIDGES,  and  MOUNT,  33^  concnr. 
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SOUTHERN  SURETY  CO.  t.  CHRIS  IRV- 
INQ  PLUMBING  &  HEATING  00. 
^o.  9340.) 

(Supreme  Court  of  C<dorado.    Joly  7,  1819. 
Rehearing  Denied  OeL  6;  1019.) 

1.  Pkincipax.  and  aCBKTT  «=9l29(l)— Pbotx- 
sioif  FOB  AcnoH  nr  ixxed  tihk  aitd  no- 
tice OF  DEFA'DI.T  HOT  WAITED, 

Waiver  is  always  a  qneetlCT  of  fntentloD, 
to  be  proved  either  by  express  declarations 
or  by  acts  and  omissions  from  which  it  can  be 
inferred ;  and  hence  the  mere  fact  that  a  sure- 
ty on  the  bond  of  a  sabcontractor,  in  order  to 
avoid  litigation,  offered  to  make  payment  to 
the  general  contractor,  is  no  waiver  of  the  pro- 
visions of  the  bond  requiring  suit  to  be  brought 
within  time  limited,  and  reqairiDg  notiee  of 
default  to  be  given  the  surety. 

2.  Pbincipai:.  and  bubett  (8=>149— Exotthb 
fob  failubs  to  sub  ik  fczbd  ttice  insuf- 
FICIENT. 

Where  a  bond  signed  by  the  surety  of  a 
subcontractor  required  salt  to  be  begun  within 
a  fixed  time,  held,  that  aliegations  and  proof 
as  to  the  general  contractor's  knowledge  of 
claims  against  the  subcontractor,  etc.,  did  not 
excuse  the  general  oontractor  for  ita  failure  to 
sue  within  the  time  fixed. 

3.  Pbincipai.  and  Bukett  «=3l23(3)— Fatl- 

URE  TO  NOTIF7  SUKETT  OF  DEFAULT  DEFENSE 

TO  ACTION  ON  BOND. 
Where  the  bond  given  by  a  subcontractor 
required  notice  to  the  surety  of  the  subcontrac- 
tor's default  within  30  days,  and  authorized  the 
surety  to  complete  the  work,  failure  to  give  the 
required  notice  is  a  defense  to  an  action  on 
the  bond. 

Department  1. 

Error  to  District  Ooort,  City  and  Oounty 
of  Dearer;  John  I.  MuIIIdb,  Judge. 

Action  by  the  Cbrls  Irving  Plumbing  & 
Heating  Company  against  the  Southern  Sure- 
ty Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

West  &  Strickland,  R.  Harrison  Field,  and 
V.  V.  Montgomery,  Jr.,  all  of  Draver,  for 
plaintUF  in  error. 

Geo.  F.  Dunklee  and  Edward  V.  Dunklee, 
both  of  Denver,  for  defendant  In  wror. 

TELLER,  J.  The  plaintiff  In  error  was 
surety  on  a  bond  running  to  the  defendant  in 
error  to  secure  the  due  performance  of  a 
contract  between  said  plumbing  company  and 
one  Wilhelm,  a  subcontractor  for  a  part  of 
the  work  to  be  done  by  said  obligee  upon  the 
federal  building  in  the  dty  of  Denver.  Wil- 
helm having,  as  the  plumbing  company  con- 
tends, failed  to  comply  with  the  terms  of 
eald  contract,  to  the  damage  of  said  obligee, 
it  brought  suit  on  the  bond,  and  had  Judg- 
ment for  the  amount  it  claimed  to  have  paid 


out  on  aaid  contract  above  the  sUpnlated 

sum. 

The  bond  contained  a  provision  by  whidi 
the  obligee  was  required  to  notify  the  surety 
in  case  of  the  prindpal's  default,  snch  notice 
to  be  given  promptly  upon  knowledge  ac- 
quired of  BUtSx  default,  and  within  30  da;a 
In  any  event  It  provided,  also,  Oiat  in 
of  such  default  the  enrety  should  bare  the 
"right  to  assume  and  complete  or  procure 
tbe  completion  of  sal6  contract,"  and  that 
the  surety  should  not  be  liable  to  any  action 
on  the  bond  instituted  later  than  December 
14,  1915.  This  action  was  begun  in  March, 
1917.  The  date  of  the  bond  was  June  6, 
1914.  The  record  does  not  contain  a  copy 
of  tbe  contract  secured  by  the  bond. 

A  demurrer  to  the  complaint  on  the  gcound 
th&t  tbe  suit  was  barred,  because  brought 
subsequent  to  the  date  limited  In  the  bond 
for  actions  thereon,  and  further  that  the 
complaint  fiilled  to  allege  the  giving  of  no* 
tice  of  the  matters  requiring  notice  to  be 
given,  was  overruled.  Defendant  in  error, 
to  meet  these  objections,  depends  upon  an 
alleged  waiver  of  the  conditions  mentioned. 
However,  neither  the  complaint  nor  tbe  erl- 
dence  BusttUns  that  contoitlMi. 

[11  In  tbe  complaint  it  is  alleged  that  an 
agent  of  tbe  surety  company  was  sent  to  Den- 
ver for  the  purpose  of  ascertaining  and  ad- 
Justing  the  amounts  due  the  various  credl* 
tors  of  Wilhelm  under  said  Contract,  and 
that  said  agoit  did— 

"cm  about  die  lit  day  of  December,  A.  D.  1816. 
compromise,  adjust,  settie,  and  agree  with 
plaintiff  below  and  tiie  various  creditors  that 
there  were  outstanding  and  nnitaid  accounts 
due  from  said  Wilhelm  to  the  Taiioua  ereditors 
in  the  amount  of  $2,080.47." 

It  is  also  alleged: 

"That  this  plaintiff  was  unable  to  Institute 
any  suit,  action,  or  other  proceeding  on  said 
bond  on  or  before  December  14,  1915,  as  pro- 
vided in  said  bond,  for  the  reason  that  this 
plaintiff  had  no  imowUdge  at  or  previous  to 
said  time  that  any  of  the  said  claims  herein  ex- 
isted, or  would  be  made,  against  this  i^alntiff; 
that  this  plaintiff  had  no  knowledge  as  to  any 
claim  of  any  breach  of  the  conditions  of  said 
bond,  or  as  to  whether  there  would  be  any 
liability  of  the  surety  company  on  said  bond, 
until  after  December  14,  1915;  and  that  this 
plaintiff  had  no  knowledge  as  to  whether  or 
not  said  claims,  as  hereinbefore  specified,  were 
legal  claims  and  demands  until  the  same  were 
audited,  adjusted,  and  consented  to  by  this 
plaintiff  and  the  defendant  surety  company, 
on  or  about  the  let  day  of  December,  A.  D. 
1916,  as  hereinbefore  pleaded." 

The  evidence  goes  no  fartfaet  than  these 
allegations,  and  falls  far  short  of  establlsb- 
Ing  either  a  waiver  of  the  conditions  or  a 
promise  by  the  plaintiff  In  error  to  pay  any- 
thing on  the  account  The  evidence  shows, 
simply,  that  the  surety  company,  in  order  to 
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arotd  litigation,  assisted  the  plumbing  com- 
pany to  secure  reductions  on  the  accounts, 
and  offered  $400  as  a  contribution  to  the 
payment  thereof,  which  offer  was  rejected. 

Waiver,  unlike  estoppel,  is  always  a  ques- 
tion of  Intention,  to  be  proved  either  by  ex- 
press declarations  or  by  acts,  or  omissions, 
from  which  It  may  be  Infeired.  There  is 
no  evidence  of  Intention  to  waive  any  of  the 
conditions  of  the  bond. 

[2]  Neither  are  the  allegations  as  to  plain- 
tltTs  knowledge  of  claims  against  Wllhelm 
an  excuse  for  not  b^tnnlng  the  action  with- 
in the  time  limited  therefor.  Wllhdm  vraa 
a.  subc<mtr8Ctor  of  the  plaintiff,  and  It  might 
reasonably  be  required  to  ascertain  the  state 
of  his  account  with  materialmen  and  his 
employes. 

[3]  No  excuse  is  offered  for  the  failure  to 
notify  the  surety,  and  permit  It  to  complete 
the  work  under  the  contract  That  is  not 
a  mere  technical  violation  of  the  bond;  It 
Is  a  substantial  wrong.  Possibly  the  surety 
might  have  completed  the  work  at  less  ex- 
pense than  was  Incurred  for  that  purpose. 
Having  deprived  the  surety  of  that  right,  se- 
cured by  the  agreement,  defendant  in  error 
Is  in  no  position  to  demand  reimbursement 
for  the  funds  it  paid  out  to  complete  the  con- 
tract 

There  are  other  errors  assigned,  which 
appear  to  be  good;  but,  since  the  plaintiff 
has  no  right  of  action,  they  need  not  be  dis- 
cussed. 

The  Judgment  is  reversed. 

GABBIGUES,  C  J.,  and  BUBKE,  J.,  con- 
cur. 


CITY  AND  COUNTY  OF  DENVBB  v. 
BOWEN  et  al.   (No.  9190.) 

(Suprem*  Court  of  Colorado.  July  7, 1919.  On 
Behearing  Oct  6,  1919.) 

L  Pleadino  «=»11— Ultoiatb  tacts  onlt  to 

BE  PLEADED. 

Only  ultimate  facts,  and  not  evidentiary 
facts,  are  to  be  pleaded. 

2.  PMaDIHO   ewll  — How   UZ.TIKA13S  PACTS 
DETBBUIITED. 

The  principal,  if  not  the  only,  way  to  deter- 
mine what  is  an  ultimate  fact  Kqnired  to  be 
pleaded,  is  by  precedent 

SL  CoimAora  «=s>S88(l)— Mbthod  or  puud- 

llfO. 

The  way  to  plead  a  contract  of  ddendant  Is 
to  allege  that  defendant  made  It 

4.  HUNICIPAI,    OOBPQKATXONS  —  AlT- 

IHOBITT  OT  FABK  OOHMUSIOn  TO  HAKE  CON- 
IKACr  BOED  Oir  ZnXD  HOT  BK  FUUIKD. 

Complaint,  aDegfaig  that  defendant  dty 
throngh  ita  park  commission  made  a  certain 
contract  need  not  plead  the  commission's  au- 


thority, nor  other  matters  of  evidSnce  requisite 
to  a  valid  contract. 

5.  Contracts  ^3>332(3)  —  Pebfobmancb  ov 
conditions  pbecedent  hubt  be  pixaded. 

Fulfillment  of  conditions  precedent  express- 
ed in  contract  saed  on  must  be  pleaded. 

6.  Ctjstous  and  usages  ^=>13— Aobeembht 
of  ont  to  fubnish  in  pabk  "usual  aho 
cu8t01cabi"  kusio  conbtbued. 

The  words  "usual  and  customary,"  in  pro- 
vision of  contract  granting  exclusive  ice  cream 
privileges  at  pavilions  and  boating  privileges  on 
lake  in  city  park,  that  dty  will  furnish  the 
usual  and  customary  muric,  both  as  to  amount 
and  quality,  do  not  refer  to  usage  or  custom 
in  the  technical  legal  sense,  but  to  the  ordinary 
and  usual  practice  of  the  city  in  the  park,  and 
require  the  music  to  be  at  the  same  places  as 
before. 

7.  ConxBAOTS  ^s»i48— MuBi  as  bbasohablt 

CONSTBUBD. 

A  contract  Hke  a  law,  most  be  reasonably 
construed  to  fulfill  its  purpose. 

8.  Dauaoes  «=>40(30— Fob  loss  or  business 

BECOVEBABLE. 
That  the  extott  of  loss  of  business  as  an 
element  of  damages  cannot  be  aactly  deter- 
mined does  not  prevent  recovery  on  account 
thereof. 

9.  Municipal  cobpobations  ft=>721(3)— Con- 

TBAOT  fob  concessions  IN  PABK  AND  FOB 
BBOULATIOn  or  BUSING  CONSTBUED. 

Provision  of  contract  granting  Ice  cream  and 
boating  privileges  In  dty  paric,  that  the  park 
commission  may  make  orders,  rules,  and  regu- 
lations concerning  the  conduct  and  management 
of  the  privileges  and  business  of  the  conces- 
sionaires under  the  contract,  refers  only  to 
such  business,  and  does  not  include  any  regula- 
tion which  wUl  take  away  the  music,  which  the 
dty  agreed  to  furnish  as  usual. 

10.  Municipal  ooBPOsaTioNS  ^^(8)  — 
Concessions  in  paek  withih  poweb  or 
PABK  couuission. 

Provision  of  contract  of  dty,  through  paric 

commission,  granting  ice  cream  and  boating 
privileges  in  park,  that  city  should  furnish 
music  as  usual,  is  not  beyond  the  power  of  the 
comnuBsioD,  as  surrendering  the  regulation  of 
the  park ;  management  of  the  park  not  being  a 
government  function. 

On  Behearing. 

11.  Appeal  and  bbbob  9»301  —  Complaint 

NOT  questioned  IN  UOTION  EOB  NEW  TBIAL 

NOT  BEVIEWABLE. 
Under  Supreme  Court  Bule  19  of  1914  (148 
Pac.  xvlii),  as  well  as  under  Bule  8  of  1917 
(161  Pac.  vii),  the  sufficiency  of  the  complaint 
not  having  been  quesdoned  in  motion  for  new 
trial,  cannot  be  considered  on  appeal. 

12.  Pleadinq  €s»403(3)— Ouission  in  cou- 

PLAINT  cubed  BT  ADMISSION  IN  ANSWEB. 

Admission,  in  answer  of  defendant  city  that 
she  "entered  into"  the  contract  in  question  is 
one  of  ultimate  fact,  and  cures  want  of  allega- 
tion in  the  complaint  if  there  should  be  one. 
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of  aoything  iweusuj  to  nnedon  or  validate 
the  contract 

18.  Flkadino  4a>312— Bzxootioei  or  con- 

TR40I  KOT  SHOWING  UOHATUBB  ADMITTED 
AHSWEB. 

That  copy  of  contract  aoed  on  aet  forth  In 
answer  of  defendant  city  does  not  show  sig- 
^natnre  of  the  mayor  cannot  overcome  the  ad- 
^mission  in  answer  of  the  ultimate  fsct  that 
defendant  "entered"  into  the  contract. 

Department  2. 

Error  to  District  Court,  City  and  County 
of  Denver;  Charles  C  Butler,  Judge. 

Action  by  Thomas  H.  Bowen  and  another 
against  the  City  and  County  of  Denver. 
Judgment  for  plalnttfb,  and  defendant  brings 
error.  Affirmed. 

James  A.  Bfarah,  SSiomas  H.  QlbB<m,  and 
William  B.  ECennedy,  all  of  Denver,  for  plain- 
tiff In  error. 

Henry  McAllister,  Jr.,  and  George  B. 
Trailer  botb  of  Denver,  for  defendants  in 
error. 

DBNISON,  J.  The  defendants  in  error 
recovered  a  Judgment  against  the  city  In  a 
suit  brought  by  them  upon  a  contract,  and 
the  city,  defendant  Irelow,  brings  the  suit 
here  on  error.  The  complaint  alleged: 

That  under  date  of  April  29, 1914,  the  city, 
throu^  Its  park  commission,  entered  Into 
an  agreement  with  the  plaintiffs.  In  writing, 
whereby  the  dty  granted  to  the  plaintiffs 
the  right  to  sell  ice  cream,  etc.,  at  the  two 
pavilions  in  the  dty  park  fnmt  April  29, 
1014,  until  February  28,  1916,  and  the  excln- 
slve  right  to  boating  privileges  and  to  rent 
boats  on  the  large  lake  in  thr  city  park  from 
June  1,  1914,  to  February  28,  1916.  That 
for  years  prior  to  the  contract  the  defendant 
regularly  employed  bands  of  musicians  to 
give  concerts  In  the  city  park,  and  they  were 
regularly  given  in  a  band  stand  near '  the 
edge  of  the  larger  lake,  close  to  the  larger 
pavilion,  and  furnished  customers  for  the 
privileges  granted.  That  said  contract  con- 
tained the  following: 

"It  is  understood  and  agreed  that  the  party  of 
the  first  part  will  furnish  the  usual  and  cus- 
tomary music,  both  as  to  amount  and  quality." 

That  during  the  term  of  the  grant,  al- 
though plaintiffs  paid  to  the  city  the  full 
amount  which  tlie  contract  required,  $13,000, 
the  city  furnished  much  less  music  than  had 
been  usual  and  customary.  That  in  conse- 
quence the  plaintiffs  lost  patrouage.  They 
claimed  damages  for  loss  of  proQta 

The  record,  as  laid  before  this  court,  does 
not  contain  the  evidence  nor  the  bill  of  ex- 
coptions,  if  there  was  one,  and  the  principal 
points  argued  by  the  plaintiff  in  error  are 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  and  tliat 


the  court  erred  In  giving  and  refoalng  cer- 
tain instructions. 

[1]  As  to  the  snflBciracy  of  Qie  complaint 
no  question  was  raised  in  the  motion  for  a 
new  trial;  conseqnently,  under  Bnle  8  (161 
Pac.  Til),  we  cannot  consider  that  point 
This  rule  Is  a  wise  one,  intended  to  compel 
parties  to  litigate  all  points  in  the  lower 
court  first  The  present  case  comes  within 
its  purp(we,  and  we  are  the  more  willing  to 
enforce  it  herein  because  we  believe  that  the 
complaint  does  state  a  cause  of  action.  This 
court  lias  reiterated  again  and  again  that 
ultimate  ■  facts  and  not  evidence  must  be 
alleged.  Cuenin  v.  Halbouer,  32  Colo.  Ql, 
Ci3,  54,  74  Pac  886;  Alden,  ZmpV,  etc.,  v. 
Carpenter,  7  Colo.  87,  01-93,  1  Pac.  Wi  ; 
Payne  v.  WlUiams,  62  Colo.  86.  160  Pac.  196; 
Sylvis  V.  Sylvis,  11  Colo.  319,  17  Pac.  912; 
Hallack,  etc.,  L.  Co.  v.  Blake,  4  Colo.  App. 
486,  36  Pac.  554;  Mott  v.  Baxter,  29  Colo. 
420.  68  Pac.  220;  Saxonia,  etc.,  v.  Cook.  7 
Colo.  669,  4  Pac  lUl;  CordlUa  v.  Pueblo, 
34  Colo.  296,  82  Pac  504 ;  Levy  v.  N.  C.  O. 
Ry.,  81  Or.  673,  160  Pac  808.  U  B.  A.  1917B, 
664;  Pike  v.  Button.  21  Colo.  84,  39  Pac 
1084. 

[2,  3]  The  principal  and  perhaps  the  only 
way  to  determine  what  is  ultimate  fact  is  by 
precedent,  and  the  way  to  allege  a  contract, 
as  shown  by  all  approved  precedents.  Is  to 
allege  that  the  defendant  made  It.  Upon 
trial,  proof  of  all  things  requisite  or  prece- 
dent to  its  execution  must  be  made.  Gelpcke 
V.  Dubuque.  1  WaU.  221,  17  I*  Ed.  619; 
Rochester  v.  Shaw,  100  Ind.  263;  Ijefy  v. 
N.  C.  O.  Ry.,  81  Or.  673,  100  Pac  80S,  L.  B. 
A.  1917B.  664;  McDermott  v.  Grimm.  4 
Colo.  App.  39,  43,  44,  34  Pac.  909. 

14]  The  principal  case  cited  against  this 
point  is  Colorado  Springs  v.  Coray,  25  Colo. 
App.  460,  469,  139  Pac  1031.  That  merely 
hold^  that,  where  a  city  can  be  held  as  liable 
only  upon  express  contract,  the  complaint 
must  allege  an  express  contract,  and  tbe 
compalnt  in  this  case  does  so.  It  follows 
that  it  was  not  necessary  to  allege  tbe  au- 
thority of  the  park  commission  nor  other 
matters  of  evidence  requisite  to  a  valid  con- 
tract. 

[6]  What  we  here  say  in  no  way  affects 
the  rule  that  the  fulfillment  of  conditions 
precedent  expressed  in  the  contract  Itself 
must  be  alleged. 

We  do  not  further  notice  the  objectlona 
to  the  complaint 

[I,  Ij  Instruction  No.  8  was  as  foUows: 

"What  was  the  usual  and  customary  con* 
cert  season,  and  what  was  the  usual  and  cus- 
tomary number  of  concerts  given  each  week, 
and  whether  any  of  the  concerts  given  by  the 
defendant  were  given  in  such  places  and  under 
such  conditions  as  to  defeat  in  whole  or  in  part 
or  substantially  impair  the  effect  whidi  it  was 
contemplated  by  the  contract  they  should  have 
upon  the  business  of  the  plaintiffs— are  ques- 
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tiona  of  fact  to  be  determined  by  the  Jnry  from 
the  evidmce." 

Tbe  def^dant  objected  and  excepted  to 
tbls  liwtnictt(ni  for  tbe  reason  that  it  pre- 
BQpposes  that  tbe  c(mtract  contemplates  the 
giving  of  concerts  at  aome  particnlar  place 
and  under  parUcatar  condltlcns.  and  assumes 
that  thftt  was  In  contemplation  of  tbe  par- 
ties, and  there  Is  no  evidence  to  snwort  It 

The  partlcnlar  objection  which  Is  now 
urged  1b: 

*^at  the  jury  were  left  without  any  In- 
ttmction  whatever  as  to  what  would  constitDte 
a  usage  or  custom,  and  under  thia  Instruction 
were  left  to  determine  both  the  essential  ele- 
ments of  Boch  a  custom  or  usage  and  whether 
or  not  such  a  custom  or  usage  existed  in  this 
case." 

This  argnment  is  based  upon  the  idea, 
which  we  think  is  a  mistaken  one,  that  tbe 
words  "nsoal  and  customary"  In  the  contract 
refer  to  usage  or  castom  in  the  technical 
legal  sense.  It  Is  manifest,  in  our  Judgment, 
that  they  do  not,  but  that  they  refer  to  the 
Ordinary  and  usual  practice  of  the  city  in 
the  city  park,  not  to  any  "custom"  strictly 
so  called,  which  has  tbe  force  of  law,  nor  to 
any  local  usage  of  the  community  which  un- 
der proper  conditions  has  the  force  of  local 
law,  nor  even  to  such  community  habita, 
sometimes  called  usages,  as  are  considered 
part  of  any  contract  made  In  the  commun- 
ity. Scholtz  V.  N.  W.  Mutual  Life  Ins.  Ca, 
100  Fed.  573,  40  C.  C.  A.  656. 

By  the  clause  In  question  the  dty  merely 
said,  "We  will  furnish  music  as  we  have  been 
doing  heretofore,^'  and  the  conrt  was  right, 
we  think.  In  holding  that  they  could  not  give 
stone  for  bread  by  giving  the  same  quantity 
and  quality  of  music  somewhere  else.  A 
contrail  like  a  law,  must  be  reasimaUy  em- 
straed  to  fulfill  its  purpose. 

[t]  In  their  reply  brief  counsel  for  plaintiCC 
In  error  discuss  the  (luestion  of  damages  and 
claim  that  the  loss  of  business  by  the  plain- 
tiffs was  too  Indefinite  and  uncertain  to  be  a 
proper  measure  of  damages.  We  do  not  think 
so.  Loss  of  business  Is  a  very  common  ele- 
ment of  damage  In  many  kinds  of  cas^  and 
Cbe  fact  that  such  loss  cannot  be  exactly 
determined  Is  no  reason  why  the  wrong 
should  go  unredressed  or  tbe  wrongdoer  es- 
cape entirely  at  tbe  expense  of  his  victim. 

[1,10]  Tbe  contract  contained  tbe  follow- 
ing: 

'^t  is  farther  agreed  between  the  parties  here- 
to that  the  park  commission  may  make  orders, 
rules  and  regolatioDS  concemiug  the  conduct 
and  management  of  tite  privileges  and  businesa 
by  tbe  parties  of  the  second  part  under  this 
agreement,  *  *  *  and  that  all  such  orders, 
rules  and  regulations  shall  be  considered  and 
deemed  as  a  part  of  this  agreement." 

Tbe  defendants  offered  to  show  that  tbe 
park  commission,  after  the  necntlon  of  tbe 


cmitra^  had  entered  an  or^r  reqntrlns  tbe 
band  to  play  at  other  places  than  the  dty 
park  on  certain  days  and  not  to  play  at  tbe 
dtr  park,  which  was  the  cause  ot  the  alleged 
damaga  Xhey  claimed  tliat  this  order  was 
a  good  defense^  first  by  reason  of  the  para- 
graph above  Quoted  and  also  <m  the  ground 
that  it  was  beyond  the  powers  of  the  iHirk 
commission  to  make  any  contract  by  which 
they  snrrendered  the  regulation  of  the  park 
or  any  part  thaeof.  As  to  the  first  ground, 
tbe  paragraph  does  not  sustain  the  point; 
it  refers  only  to  'regulation  of  the  business 
of  the  plaintifb,  and  not  to  other  orders  and 
regulations  of  the  park,  and  does  not  include 
any  regnlatltni  of  the  mnslC:  As  to  the  seosid 
ground,  we  think  the  principle  Invoked  re- 
lates only  to  tiie  governmental  functions  of 
tbe  dty,  and  not  to  the  management  of  its 
property.  It  Is  u^ed  that  the  park  is  bdd 
by  the  dty  and  the  commission  in  trust,  and 
that  its  management  is  therefore  witbtn  the 
city's  governmental  functions.  We  do  not 
think  the  conclusion  follows.  All  the  prop- 
erty of  the  dty,  as  well  as  the  parks.  Is  held 
in  Crust;  yet  it  Is  usually  held  that  the  city's 
acts  with  reference  to  sudi  property  are  not 
governmental. 
Judgment  affirmed. 

OARRIGUES,  a  J.,  and  SCOTT,  J.,  con- 
cur. 

On  Behearing. 

DENISON,  J,  [11]  We  were  wrong  In  our 
former  opinion  In  applying  Rule  8  of  the 
Rules  of  1917  (161  Pac.  vll).  We  should 
have  applied  Rule  19  of  the  Rules  of  1914 
(148  Pac.  xviil).  We  think,  however,  the 
effect  of  that  rule  is  the  same  as  the  present 
Rule  8. 

[12, 13]  We  still  think  the  complaint  states 
a  cause  of  action.  The  cases  relied  on  to 
the  contrary  in  this  state  are  Gaual  Co.  v. 
Denver^  20  Oolo.  84,  36  Pac.  844,  and  Colorado 
Springs  T.  Coray,  25  Cblo.  App.  460,  130  Pac. 
1031. 

We  considered  these  cases  carefully  in 
writing  our  former  opinion.  In  the  Denver 
Case  it  Is  true  a  demurrer  was  sustained  to 
a  complaint  because  It  did  not  show  an  ap- 
propriation previous  to  the  contract,  but  Mr. 
Justice  Elliott  said: 

"It  is  not  claimed  that  the  nonexistence  of 
such  an  appropriation  should  have  been  plead- 
ed as  a  defense." 


So  counsel  and  court  considered  the  whole 
matter  as  it  the  approinrlation  had  not  been 
made,  which  was  no  doubt  the  fact.  What 
the  dedslon  would  liave  been  If  It  bad  been 
claimed  that  the  want  of  appropriation  should 
have  been  pleaded  in  defense  we  do  not 
know,  but  the  court  dtes  People  t.  May,  0 
Cola  80,  10  Pac.  641,  in  which  the  lack  of  a 
condition  prescribed  by  statute  for  a  valid 
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contract  was  pleaded  as  a  defense  after  de> 
mnrrrw  to  the  OMDplalnt  had  been  overruled. 

The  ease  of  Frlck  t.  Los  ADgeles,  116  CaL 
612,  47  Pac.  260,  was  In  much  the  same  con- 
dition. 

The  statemeDt  of  the  writer  of  the  oplDlon 
In  Colorado  Springs  t.  Coray,  2B  Oolo.  App. 
460,  470,  139  Pac.  1031,  1086 : 

"If  it  vaa  incumbent  on  plaintiff!  to  prove  a 
prior  appropriation,  it  fbllowa,  as  a  matter  of 
eoarBe,  that  it  was  necenary  for  tlieq  to  al- 
lege it"  ' 

— Is  wropg.  The  proposition  Is  true  of  ulti- 
mate facts  only,  and  It  was  not  necessary  to 
that  decision,  because  the  law  required  an 
express  ccmtract,  and  that  suit  was  upon  an 
Implied  one. 

In  Qelpcke  v.  Dubuque,  1  WalL  221,  17  L. 
Ed.  6]^,  the  United  States  Supreme  Court 
held  that  precedent  sanctions  will  be  pre- 
sumed and  that  the  contrary  mnst  be  pleaded 
in  defense. 

But  the  city  admitted  In  the  answer  that 
she  "entered  into"  the  contract  In  question. 
This  adiQits.tbe  ultimate  fact  and  cures  the 
want  of  allegation  In  the  complaint  of  any- 
thing necessary  to  sanction  or  validate  the 
contract.  If  Buch  were  necessary.  The  fact 
that  the  copy  of  the  contract  set  forth  In 
the  answer  does  not  show  the  signature  of 
the  mayor  cannot  overcome  the  admission  of 
the  ultimate  fact  that  the  defendant  "entered 
into"  the  contract  If  the  dty  wished  to 
make  the  defense  that  the  mayor  did  not 
sign,  she  should  have  denied  that  she  entered 
Into  the  contract 

We  did  not  overlook  the  point  that  the 
contract  was  bad  for  uncertainty,  but  we 
did  not  and  do  not  consider  it  well  taken. 
We  seldom  mention  In  opinion  all  the  points 
made  In  ai^ument 

The  conduct  of  the  dty,  shown  by  the 
record,  is  that  of  which  any  honest  private 
citizen  would  be  ashamed.  She  has-  taken 
the  plaintiffs'  money,  $13,000,  violated  the 
plain  terms  of  her  contract  in  such  a  way 
as  to  make  the  fulSllment  of  it  on  their  part 
a  loss  instead  of  a  profit  to  them,  and,  re- 
taining the  $13,000,  defends  their  action  for 
reparation  on  the  ground  that  the  contract 
which  she  prepared,  elaborately  signed,  and 
presented  to  them  as  valid,  Is  not  binding 
on  her  because  she  herself  neglected  to  do 
things  that  she  ought  to  have  done  to  make 
it  so.  Counsel  employed  to  defend  this  case 
are  not  to  be  blamed  for  defending  It  In 
every  way  they  legally  can ;  but  the  conduct 
of  the  city  can  be  morally  justifled  only  on 
the  supposition  that  the  record  does  not 
show  the  whole  .truth  and  can  be  explained 
only  upon  the  theory  that  in  the  great  vol- 
ume of  the  city's  business,  moral  considera- 
tions are  sometimes  unavf^aUy  lost  sight  of. 

Rehearing  denied. 


HENDBIB  ft  BOr/THOrr  MFO.  ft  SDFPLI 
GO.  T.  OBNTBNNIAL  OOAI«  CO. 
(No.  a288J 

(Supreme  Court  o^  Colorado.    June  2,  1919. 
Behearing  Denied  Oct  6,  1919.) 

1.  MOBTOAOBi  ^e»l^(3)— POBITONUaElIT  Of 
KBCHAinO'B  LIBH  TO  Um  OT  FSIOB  TBUBE 

DEED. 

As  to  real  estate  affected  by  a  deed  of  trust 
and  a  mechanic's  lien  statement  snbseQuentl^ 
filed,  the  mechani<^8  lien  is  postponed  to 
Uen  of  tbe  tntt  deed. 

2.  MoBTOAOES  9»130— Deed  or  thust  con- 

VETINO  LAND  IN  SECTION  DEBPITB  OUEBICAI. 
UISIAKK. 

Deed  of  trust  from  a  fuel  company  to  a 
coal  company,  covering  coal  lands  with  water 
rights,  etc.,  AeM  to  convey  land  in  a  certain 
section  despite  die  mistaken  use  in  a  paragraph 
of  the  word  "excepting"  instead  of  "conveying," 
which,  not  being  misleading,  could  be  treated  as 
surplusage. 

3.  MoRraAOBB  «=»171(4)  —  Bxcosd  ebbone- 
0UBI.T  DEsoBisnre  iand  as  COnSIBUCIITB 

NOTICE. 

The  description  of  land  covered  by  a  deed 
of  trust  having  been  apparently  erroneous  in 
excepting  land  In  a  certain  section,  the  record 
of  the  deed  was  constructive  notice  to  a  mechan- 
ic's limor  of  the  land  intended  to  be  deacribed. 

4.  MOBTaAQES  4=»171(4)— Unubuai.  wobdinq 

aw  DEED  SnmoiENT  TO  CHABOB  lCBCHANIC'8 

LIENOB  WITH  ROTIOK. 
Where  deed  of  trust,  instead  of  using  the 
word  "conveying"  in  a  paragraph,  used  the 
word  "excepting"  as  to  certain  land,  such  use 
under  the  circumstances  was  notice,  if  exciting 
the  attentitm  of  and  calling  for  inquiry  by  a 
mechanic's  lienor  examining  the  record. 

Department  3. 

Error  to  District  Court,  Boulder  County; 

Bobert  G.  Strong,  Judge. 

Consolidated  actions  between  the  Hendile 
&  BolthoCT  Manufacturing  ft  Supply  Company 
and  the  Centennial  Coal  Company.  To  re- 
view Judgment  for  the  coal  company,  the 
manufacturing  and  supply  company  brings 
error.  Affirmed. 

Wm,  W.  Grant  and  Ernest  Morris,  both 
of  Denver,  for  plaintiff  In  error. 

Lllyard  &  Simpson,  of  Denver,  for  defend- 
ant in  error. 

ALLEN.  J.  This  is  en  action  resulting 
from,  and  tried  upon  and  after,  the  consoli- 
dation of  two  causes.  Tbe  flrst  was  a  suit 
brought  by  the  Hendrle  ft  Boltboff  Manu- 
facturing &  Supply  Company  to  foreclose  a 
mechanic's  Hen  on  the  property  of  the  Ameri- 
can Fuel  Company.  The  second  was  a  salt 
by  the  Centennial  Coal  Company  to  reform 
and  foreclosure  Its  deed  of  trust  upon  tbe 
same  properly. 
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The  nmtroreny  is  between  the  Hendrle 
Company,  ahoye  named,  as  claimant  under 
the  medianlc's  Uen,  and  the  Oentennial  Coal 
Company,  as  the  bolder  of  tlie  deed  of  trust. 
Eadh  of  these  two  contending  parties  claims 
that  Its  respecttTe  Uai  la  prior  and  superior 
to  the  lien  hdd  by  the  other,  so  tar  as  the 
same  affects  the  land  described  In  the  me- 
chanic's lien  statement  as  being  In'  section 
IT,  township  1  sontb,  range  69  west,  in  Bonl- 
der  county,  Colo. 

The  trial  court  nphdd  the  claim  and  con- 
tention of  tbe  Oentennial  Coal  Company, 
finding  the  medianlc's  lien  spbordlnate  to 
the  Ijen  of  the  trust  deed.  The  Hmdrie  & 
Bolthoff  Manofactnrlng  ft  Supply  Company, 
holder  (tf  tlie  mediAnif's  lien,  brings  the 
cause  here  for  review. 

[1  ]  The  deed  of  trust,  invoWed  In  this  case, 
was  executed,  acknowledged,  and  recorded 
I(mg  prior  to  the  time  of  tlie  flllng  of  the  me* 
dumic's  lien  statement,  and  as  to  the  real 
estate  affected  by  boOi  Instruknents  the  me- 
dunlc's  Uen  la  postponed  to  the  Uen  <mC  the 
trust  deed.  27  Oyc.  236. 

[2]  The  contentlfm  of  Oie  plaintiff  In  error 
Is,  in  ^Eect,  flmt  the  deed  of  trust,  as  origi- 
nally drawn,  failed  to  corer  or  to  eouTeyany 
land  In  seeUon  17,  above  moitloned,  and  that 
therefore  tbe  mechanic  Uen  as  to  audi  land 
\ras  not  subJert  to,  nor  affected  1^,  the  trust 
deed.  The  validity  of  tills  contention  is  the' 
<Hi]y  question  that  need  be  detennlned  upon 
this  review,  and  Its  consideration  must,  of 
course,  require  an  examination  of  the  re- 
ntals and  descriptions  contained  In  the  deed 
of  trust. 

Preceding  the  granting  clause,  in  the  deed 
of  trust.  It  la  provided  that,  untU  certain 
ctmtingendeB  occur,  the  grantor  is  to  have 
possession  of  and  "mine  the  properties"  con- 
veyed. Further  on,  the  property  incumbered 
is  referred  to  as  "said  mine  and  mining  prop- 
erties" and  "mines,"  and  It  la  agreed  that 
the  grantor  shall  juiy  to,  or  for  the  use  of, 
the  beneficiary,  20  cents  per  ton  for  aU  coal 
mined  and  sold- 

Immediately  foUovdng  the  granting  danse 
In  the  trust  deed,  as  the  same  is  set  forth 
in  the  bin  of  exceptions,  are  three  para- 
graphs naming  and  describing  certain  prop- 
erties. The  first  describes  tbe  land  conveyed 
as  "the  southwest  quarter  (S.  W.  ^,)  of  sfic- 
tion  ^teen  (16)"  In  a  given  township  aud 
range,  together  with  all  water  rights  belong- 
ing to  such  land,  with  certain  exceptions. 
Tbe  second  paragraph  enumerates  further 
exceptions  of  parts  of  the  property  a)nvey- 
ed  in  the  first  No  other  section,  and  no 
property  in  any  other  than  section  16,  Is 
mmtioned  in  these  two  paragraphs. 

The  contrtjversy  in  the  Instant  case,  and 
the  hereinbefore  mentioned  contention  of  the 
plaintiff  in  error,  arises  as  the  result  of  the 
.  use  of  the  word  "excepting"  at  the  b^lnnii^ 
of  the  third  paragraph.  This  paragraph  re- 


lates to  property  contained  in  section  17, 
and  reads  as  foUows  i 

"A16o  excepting,  the  east  half  (£%)  of  the 
southeast  one-quarter  (SE%)  ^and  die  south- 
west one  quarter  <SW^)  of  the  southeast 
quarter  (SE%),  section  seventeen  <17)  township 
one  (1)  south,  range  sixty-nine  (69)  west  of  the 
6th  P.  M.,  excepting  a  atrip  of  land  through  the 
southeast  quarter  (SE^4)  said  section  seventeen 
(17)  as  a  right  of  way  for  the  South  Boulder 
and  Rock  Creek  Ditch,  as  same  is  now  located 
across  said  land,  with  the  right  to  operate  said 
ditch' and  uae  tbe  land  on  line  of  said  ditch  for 
repairing  and  enlarging,  heretofore  deeded  by 
Thomas  Autrey  In  an  instrument  recorded  in 
book  86  at  page  889  of  the  public  records  in 
the  office  of  the  county  derk  and  recorder  of 
said  Boulder  county,  also  all  water  rights  be- 
longing to  the  above  described  land,  being  all 
of  the  real  estate  conveyed  by  tbe  Cei^tennial 
Coal  Company  to  the  grantor  herein." 

There  are  other  recitals  In  the  deed  of 
trust  which  could  be  noted  in  this  connec- 
tion ;  but  a  consideration  of  them  would  not 
affect  the  result,  and  enough  has  been  shovm 
for  the  purposes  of  this  opinion. 

It  is  appar«it,  after  considering  the  whole 
Instrument  and  particularly  the  parts  of  the 
same  which  are  above  set  forth,  that  It  is  in- 
tended, In  the  third  paragraph  of  the  trust 
deed  following  the  grunting  clause  therein, 
to  convey,  and  not  to  except  from  any  con- 
veyance, a  part  of  section  17,  and  that  the 
word  "excepting,"  found  at  the  beginning  of 
the  paragraph,  was  inserted  by  mistake  and 
should  be  disregarded.  The  word  In  quea- 
tion  does  not  mislead,  and  should  be  treated 
as  surplusage. 

Several  reasons  may  be  found,  from  the 
language  of  the  trust  deed,  to  make  the  fore- 
going conclusion  Imperative.  The  first  Is 
that  no  conveyance  of  any  land  In  section 
17  was  previously  made  or  mentioned,  and  no 
occasion  or  reason  existed  for  making  an  ex- 
ception since  nothing  had  been  previously 
descrlt)ed  to  which  such  exception  could  re- 
late. Again,  if  no  land  In  section  17  had 
been  conveyed,  it  would  be  an  absurdity  to 
designate  any  part  of  such  section  as  being 
excepted  from  tbe  conveyance.  It  will  be 
noted  that  tbe  paragraph  in  question,  above 
quoted,  after  describing  a  portion  of  section 
17,  excepts  therefrom  a  certain  right  of  way 
"located  across  said  land."  The  words  "said 
land,"  whether  considered  grammatically  or 
with  reference  to  the  context,  can  refer  only 
to  the  previously  described  parts  of  section 
17,  and  indicate  "that  such  parts  are  convey- 
ed since  no  reason  or  occasion  would  ex- 
ist for  excepting  a  right  of  way  from  a 
part  of  section  17  unless  that  part  were  be- 
ing conveyed. 

[3]  For  the  reasons  above  Indicated,  we 
are  of  the  opinion  that  the  deed  of  trust,  as 
above  considered  and  without  reformation, 
fairly  shows,  when  read  in  its  entirety,  that 
it  omveys  "the  east  half  of  the  souAeast 
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one-qnarter,**  etc,  of  8ectl<m  17,  and  tliat 
the  word  ■  "excepting,"  preceding  the  descrip- 
tion, was  Inserted  by  mistake  and  should  be 
disregarded  as  surpliiaage.  The  plaintiff  in 
error,  claimant  under  the  mechanic's  Uen 
statement,  had  constructive  notice  of  the 
fact  that  the  deed  of  trust  did  convey  a  part 
of  section  17,  under  the  rule  which  Is  briefly 
stated  In  section  490,  Jwes  on  Mortgages* 
as  follows: 

"When  a  description  in  a  deed  or  mortgage  ia 
erroneous,  and  it  ia  apparent  what  the  errpr  is, 
the  record  ia  constructive  notice  of  the  deed  or 
mortgage  of  the  lot  intended  to  be  described." 

In  27  Cyc  1209,  concerning  the  record  of 
a  mortgage  containing  an  erroneous  descrlp* 
tlon  of  property,  it  Is  said  that- 
'll it  is  apparent  from  the  face  of  the  record 
that  there  is  a  mistake  or  misdescription,  which 
is  capable  of  being  corrected  from  other  parts 
of  the  same  instrument,  or  other  details  of  the 
same  description,  it  operates  as  conatructlTe 
notice"  to  subsequent  purchasers  or  lienors  of 
the  propertj  nMrtgaged. 

[4]  If  for  any  reasan  It  can  be  said  tiiat 
the  error,  above  mentioned,  1b  not  dearly 
apittrent,  nevertheless  the  use  .of  the  term 
"excepting,"  In  that  instance,  Is  dearly  un- 
usual, and  Is  sndi  a  drcnmstanoe  As  would 
induce  inquiry  and  lead  to  the  fbct  that  the 
term  la  surplusage  and  that  the  trust  deed 
conveys  land  In  section  17.  The  rule  appli- 
cable In  this  connectt<m,  and  resulting  in  the 
conclusion  above  stated,  is  ezpreraed  In  a 
quotation  found  In  Woodruff  v.  Williams,  85 
Colo.  28,  44,  85  Pac  90.  95  (5  L.  B.  A.  [N. 
B.]  986).  as  follows: 

"It  is  a  well-established  prindple  that  what- 
ever is  notice  enough  to  excite  attention,  and 
put  the  party  upon  his  guard,  and  call  for  In- 
quiry, is  notice  of  everything  to  which  such  in- 
quiry might  have  led.  When  a  person  has  suffi- 
cient informatitm  to  lead  him  to  a  fact,  he  shall 
be  deemed  conversant  of  it." 

If  Qie  description  of  the  property  In  a 
mortgage  or  deed  of  trust  "Is  ambiguous  or 
Incomplete,  It  Is  suffldent  to  put  sndi  per- 
sons on  Inquiry,"  27  Oyc.  1209.  This  prln- 
dple  has  been  recognized  In  Perkins  v.  Adams, 
16  Colo.  App.  06^  63  Pac.  792,  where  the 
court  said: 

"A  purchaser  of  land,  or  one  asserting  an  in- 
terest in  or  claim  upon  it,  is  presumed  to  have 
notice  of  everything  which  the  record  diadoses 
concerning  the  tide;  and  If  in  a  deed  whldi 


constitntes  a  link  in  a  chain  ctf  title  there  is  a 
recital,  or  an  inference,  or  a  word,  which  ia  not 
self-explanatory,  but  which  Indicates  the  exist- 
ence of  some  condition  by  which  the  title  may 
be  affected,  he  is  bound  to  follow  up  tiie  due 
by  iovestlpitira ;  and  he  will  be  charged  witb 
knowledge  of  the  facts  to  which  it  points, 
whether  he  makes  the  investigation  or  not  No 
doctrine  Is  more  thoroughly  established  than 
this,  that  what  is  enough  to  put  a  purchaser  on 
inqairy  is  equivalent  to  actual  notice,  and  that, 
when  he  has  information  sufficient  to  lead  him 
to  a  fac^  he  will  be  presumed  to  know  it." 

The  use  of  the  word  "excepting"  wu,  un- 
der the  drcumstances  hereinbefore  mentlcm- 
ed,  notice  enough  to  excite  attention,  and 
call  for  inquiry.  In  pursuing  the  Inquiry 
cohceming  what  pivperty  was  conveyed  by 
the  deed  of  trust,  it  was  the  duty  of  tlie 
plaintiff  in  error  to  examine  the  raitire  in- 
strument. In  doing  80  It  would  be  found  ttut 
the  description  oi  the  property  conveyed 
condudes  with  the  expression,  "being  all  of 
the  real  iestate  conveyed  by  the  Centennial 
Goal  Company  to  flie  grantor  herdn."  The 
Instrument  thus  referred  to  should  be  con- 
sidered and  examined,  and  when  done  In 
this  case  it  wouU  be  f&und,  as  diovii  by 
the  Mil  of  exccqptlons,  fliat  the  deed  referred 
to  conveys  parts  of  section  17  in  exactly  the 
same  language  as  does  the  deed  of  trust,  ex- 
cept that  It  (units  the  word  *'exc^tlng"  at 
the  beginning  of  the  description.  Another 
drcHmstance,  among  othera,  whldi  can  be 
noted,  is  tbat,  where  the  deed  of  trust  retea 
to  "mlnei^'  or  to  "mining  pnq^erties.'"  no  Mo- 
tion or  sectitm  number  is  m«iti(Hied«  wbldi 
leads  to  the  inference  that  the  mines  are  lo> 
cated  In  both  section  16  and  section  17. 

The  deed  of  trost  in  question  was  reform- 
ed by  tbe  trial  court  so  as  to  eliminate  the 
word  "ac^tlng,"  h»«lnbefore  mentioned. 
The  refonnation  or  correction  of  ttie  doscrip' 
tlfm  of  the  property  conveyed  In  the  deed  of 
trust  could  not  liave  been  to  the  injury  of  the 
plaintiff  in  enor,  since.  In  view  of  what  has 
been  stated  in  this  opinion,  the  deed  of  trust 
would  bare  ivlorf  ty  over  the  medianlc^s  Uen 
even  without  t^eCormatlon;  and,  this  being 
the  case,  it  becomes  unnecessary  to  discuss 
other  propositions  argued  In  the  brief  of 
plaintiff  in  error.  We  find  no  reversible  er- 
ror in  the  recor.d. 

The  Judgment  is  affirmed. 

Affirmed. 

GAB&IGUES,  0.  J.(  and  BAILEIY,  J.,  con- 
cur. 
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<Supreme  Oonrt  of  Oolorado.    Jtme  2,  1919. 
Rebearine  Denied  Oct  6,  1919.) 

L  MaLICIO'CS  PBOBECtmON  <8=>56  —  ifCUDEM 
OF  PBOTINQ  PBOBABU  CAUSS  AND  HAUCK 
ON  PLAINTIFF. 

Plaintiff  had  the  burden  of  proving  want  of 
probable  cause  and  actual  malice  on  the  part 
of  the  defendant. 

2.  MAUCIOVS  PBOSECCmON  «=»31— Etidincb 
IN8UFFICIKNT  TO  SHOW  1£ALICS  AND  WAN- 
TONNESS. 

In  an  action  for  the  mallcloufl  prosecution 
of  plaintiff  tor  perjury  in  falsely  awearing  that 
Toters'  names  bad  been  signed  to  a  referendum 
petition,  defendant's  failure  to  examine  parts 
of  the  petition  and  verify  the  figures  on  m 
card  Coined  tiierefrom,  whereby  be  woald  hare 
fooDd  that  the  card's  showing  that  plaintiff 
drculated  the  petition  with  the  false  entry  was 
a  mistake,  was  insnffldent  to  justify  the  con- 
elusion  that  his  charge  of  perjury  was  malicious, 
and  his  negligence  was  not  so  gross  as  to  amount 
to  recklessness  or  wantonness,  or  to  indicate 
willful  disr^ard  of  plaintiff's  rights. 

8.  Maucxoub  PBOsnnmoN  4»72(4)  —  In- 

BTBUCTION  THAT  HAUCE  HAT  BE  IN9EBBED 
nOV  WANT  OF  PBOBABXX  CAUSE  DBFECTIVB. 
In  AD  action  for  malicious  prosecution,  an 
iDBtniction  "that  malice  may  be  Inferred  from 
the  fact  of  prosecution  without  probable  cause" 
should  not  be  given  without  instructing  the 
Jury  in  regard  to  the  circumstances  which  would 
justify  such  an  inference. 

4.  Maucious  pBoSECunoif  4s»71(8h-WHcrH- 

XB  FAOTS  NOT  XN  DI8PU1B  WPUTB  lUIJCB 
gnXSTION  FOB  COUBT. 

In  an  action  for  malidoos  prosecution, 
where  the  facts  are  not  in  dispute,  whether  they 
warrant  an  inference  of  malice  is  a  question  for 
tiie  court 

Department  1. 

Error  to  District  Court,  OUj  and  Ckninty  of 
Denver;  J.  B.  Riser,  Jndge. 

.Action  by  EUa  iS.  Wright  against  yr.  L. 
Eocti  and  others.  A  motion  for  nonsutt  was 
sustained  as  to  all  the  defendants  except  W. 
L.  Koch,  against  whom  plalntift  obtained 
Judgment,  to  review  whlcli  defendant  Koch 
brings  error.  Reversed. 

Halsted  Ii.  Bitter,  of  Driver,  for  plalntifr 
in  error. 

H  N.  Bnrdick.  Carle  ^itehead,  and  Albert 
Ifc  Vogl,  all  of  Denver,  for  defendant  in  error. 

TEUJER,  J.  The  plalDtlfir  in  error  seeks 
to  reverse  a  Judgment  obtained  against  him 
by  defendant  in  error  in  an  action  for  m.n- 
lidons  prosecution.  Tbe  parties  will  bf!  here 
designated  as  they  were  in  the  trial  court 

The  plalntifT.  with  others,  had  been  active 
In  securing  signatures  to  a  petition  to  refer 
an  act  relating  to  the  practice  of  medicine. 
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passed  by  the  Twentieth  General  Assembly; 
and  the  defendant  was  employed  by  an  as- 
sociation of  persons  who  oppwsed  the  refer- 
ring of  said  act,  to  investigate  the  genuine- 
ness of  the  signatures  on  said  petition.  Said 
association  had,  prior  to  defendant's  employ- 
ment, caused  several  thonsands  of  the  names 
on  the  petition  to  be  copied  on  Index  cards, 
on  e&ch  of  which,  In  addition  to  the  name, 
there  were  numerals  Indicating  tbe  number 
of  the  sheet,  the  line  thereon  upon  which  the 
name  was  written,  and  the  number  given  by 
the  association  for  the  purpose  of  the  investi- 
gation to  tliat  portion  of  the  petition  of  wbitA 
said  sheet  formed  s  part  These  cards  were 
taken  out  by  the  Investl^tors,  who  indorsed 
thereon  the  result  of  ^Ir  tDquizies  as  to  tbe 
signatnres. 

Dr.  Clarice,  who  had  general  charge  of  tbla 
Investigation,  bad  collected  a  considerable 
number  ot  uiese  cards,  on  whldi  tbe  reports 
showed  that  tbe  persons  wbose  names  tSuiy 
bore  bad  not  signed  tbe  petition.  One  ot 
these  cards  bore  the  name  "J.  X  Connors," 
with  the  figures  "B— 1— 11,**  and  a  memoran- 
dum, 'Did  not  sign.  James  Connors."  Dur- 
ing the  time  of  defendant's  employment  in 
this  work,  he  learned'  that  his  name  and  that 
of  his  wife  appeared  on  the  petitltm,  though 
neither  bad  signed  It 

Defendant,  abont  the  time  the  investigation 
was  completed,  and  the  petition  found  to  be 
Insufficient  because  it  contained  less  genuine 
signatures  than  the  law  required,  called  upon 
the  attorney  of  said  association,  and  request- 
ed that  be  accompany  defendant  to  the  office 
of  the  district  attorney  to  lay  before  tbat  of- 
ficer the  fact  of  said  forgery  of  the  name  of 
defendant  and  his  wlf&  DeCmdant^  bavlng 
given  to  tbe  district  attorney  tbe  facta  aa  to 
his  own  cue,  was  asked  tqr  that  officer 
whether  or  not  there  won  other  cases  of 
forged  signatures  on  the  petition,  and,  on  de- 
fendant's replying  tbat  ttaere  w&n  others, 
the  district  attorney  si^gested  that  tbe  other 
cases  be  broui^t  to  bim  for  the  purpose  of 
prosecution. 

Defmdant  then  went  to  tbe  office  of  Dr. 
Clark,  told  bim  what  bad  been  said  by  the 
district  attorn^,  and  asked  for  the  cards 
showing  forged  signatures.  From  them  he 
picked  out  the  card  above  mentioned,  which 
bore  tbe  name  of  Connors,  with  tbe  figures 
which  gave  tbe  sheet  bearing  Connors'  name 
as  a  part  of  petition  No.  S.  Defendant  had 
heard  Connors  deny  the  genuineness  of  his 
signature  when  he  testified  on  the  hearing  be- 
fore tbe  secretary  of  state.  The  association 
had  a  list  of  circulators  on  which  plaintiff  ap- 
peared as  circulator  of  petition  No.  5. 

Upon  statements  made  by  defendant,  the 
district  attorney  prepared  an  Information 
charging  plalntirc  witb  perjury  In  the  making 
of  tbe  affidavit  to  the  genuineness  of  tbe  slg- 
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nature  of  Connora,  which  InformatloD  was 
sworn  to  by  defendaat.  Plalutiff  was  ari-cst- 
ed  aod  released  on  bond.  Some  time  after- 
ward defendant  learned  that  there  was  a  mis- 
take Id  the  list  of  clrcalatora,  and  that  plain- 
tiff did  not  circulate  said  sheet.  Thereapon 
he  wrote  the  district  attorney,  adristng  him 
that  a  mistake  had  been  made,  and  requested 
that  the  prosecution  of  plaintiff  be  clropi)ed, 
which  was  accordingly  done. 

This  action  was  then  begun  against  defend- 
ant and  the  several  members  of  sold  associa- 
tion. A  motion  for  nonsuit  was  sustained  as 
to  all  the  defendants  except  Koch.  The  ver- 
dict and  Judgment  were  for  $2,000. 

[1]  It  should  be  further  stated  that  defend- 
ant was  not  acquainted  with  plalntlif,  and 
that  before  making  the  complaint  be  verified 
his  recollection  that  Connors  had  denied  his 
signature  in  the  hearing  before  the  secretary 
of  state  by  examining  the  records  of  that 
bearing.  The  burden  was  upon  the  plaintiff 
to  prove  want  of  probable  cause  and  actual 
malice  on  the  part  of  the  defendant 

[2,  3]  The  plaintiff,  to  snstaln  the  finding 
of  want  of  probable  cause,  relies  upon  the 
failure  of  the  defendant  to  examine  the  parts 
of  the  petition  and  verify  the  figures  on  the 
list  of  circulators,  which,  by  mistake,  showed 
tbat  the  plaintiff  circulated  Petition  5.  To 
toatain  the  finding  of  malice,  involved  In  the 
verdict  for  plaintiff,  she  relies  upon  the  find- 
ing of  want  of  probable  cause. 

Instruction  No.  2  told  the  Jury  "that  mal- 
ice may  be  Inferred  trcaa  the  fact  of  prosecu- 
tion withont  probable  cause,"  without  advis- 
ing them  under  what  drcnmstances  th^ 
might  draw  sncb  Inference.  While  it  Is  often 
said,  and  it  has  been  s^d  by  tills  conrt,  that 
malice  may  be  Inferred  from  want  of  proba- 
ble cause,  Oiat  dearly  does  not  mean  that  It 
may  be  In  every  case  Inferred  because  It  Is 
found  that  the  prosecution  was  begun  with- 
out probable  cause.  Tbe  jury  eftiould  be  In- 
Btmcted  as  to  the  drcnmstances  which  Justi- 
fy such  an  Inference. 

The  rule  Is  better  stated  In  26  Oye.  p.  S2, 
to  tbe  effect  fb&t  malice  may  be  Inferred  from 
tbe  circumstances  which  establish  want  of 
probable  cause,  but  is  not  a  necessary  Infer- 
ence therebtmi.  This  ftict  appears  frmn  the 
necessity  of  proving  both  want  of  probable 
cause  and  malice  to  make  a  case. 

In  defense,  facts  which  are  insufficient  to 
show  probable  cause  may  be  shown  to  meet 
the  chaise  of  malice.  While  good  faith  is 
not  equivalent  to  probable  cause,  it  is  suffi- 
cient justification  as  against  the  charge  of 
malice  in  these  cases.  Probable  cause  Is  de- 
termined by  reference  to  a  common  standard 
of  conduct  Malice  Is  to  be  determined  by 
reference  to  the  mind  and  motive  of  defend- 
ant Barron  v.  Mason.  31  Vt  189.  In  Sharpe 
V.  Johnston,  69  Mo.  575.  the  court  said : 

"Malice  •  •  *  need  not  be  proved  by  di- 
rect and  positive  testimony,  bnt  may  be  Infer- 


red from  the  facts  which  go  to  establish  tbe 
want  of  probable  cause;  utd  Ihia  is  all  diat 
is  meant  yrhtsx  it  is  said  that  malice  may  be 
inferred  from  the  want  of  pcobeble  cause." 

Malice  may  not  be  implied,  as  In  slander 
and  libel,  where  It  is  the  ordinary  basis  of 
the  slanderous  or  llbeloos  statement,  and 
where  the  implicatltm  as  a  matter  of  law  is 
In  accord  wltti  public  policy,  whldi  frowns 
upon  sndl  statements.  In  caaes  of  maUdons 
prosecution  tbe  law  will  sanction  no  role 
wbidi  ma^  It  dangerous  for  a  tAtizai,  act- 
ing \n  good  faith,  to  set  the  aimlnal  law  In 
motion  where  he  believes  a  crime  has  beat 
comiultted.  In  Brown  t.  WUloog^by,  6  Oolo. 
1,  this  court  said: 

"In  this  action,  if  the  wast  of  probable  causa 
be  shown,  the  proof  of  actual  malice  is  also  re- 
quired to  sustain  it  Here  the  law  allows  no 
presomptiou  malice^  as  It  does  in  an  action 
ot  slander.  Actual  malice  may  be  proved  by 
the  acts  and  declarations  of  party,  or  ft 
may  be  inferred  by  the  jury  from  the  want  of 
probable  cause.  The  charge  must  be  shown  to 
be  willfully  false.  Iievy  v.  Brennan,  39  Gal. 
489;  Humphries  v.  Parker,  S2  Me.  SOT. 
Where  the  evidence  shows  that  accused  was 
wholly  innocent  of  the  charge,  and  that  ther? 
was  no  probable  cause  for  the  accusation,  an 
action  for  moUdons  prosecuticw  cannot  be  main- 
tained, in  the  absence  of  moUc^  whidi  may  be 
traceable  to  a  spirit  of  hatred,  revenge,  or 
other  sinister  or  improper  motive,  denoting  bad 
faith  on  part  of  the  prosecutor.  Stone  v. 
Crocker.  24  Pick.  87;  8  Phillips,  Ev.  572." 

Frcnn  the  foregoing  statements  ot  the  law 
it  appears  that  the  fttUure  of  defradant  to 
make  the  Inquiry  which  counsel  assert  he 
should  have  made  la  not  suffident  to  prove 
malice.  There  is  no  fact  In  evidence  tending 
to  show,  much  less  to  prove,  that  defendant 
willfully  made  a  false  charge  against  plain- 
tiff. He  visited  the  district  attorney's  office, 
as  any  good  dtizen  ought  to  d(^  to  report  a 
case  of  fwrjury  of  which  he  had  knowledge. 
His  complaint  against  the  defoidant  was 
dne  to  a  request  by  the  district  attorney  that 
defendant  report  other  offmses  of  the  kind  he 
had  raoitloned. 

To  justify  Uie  exclusion  tbat  his  diarge 
was  wlllfaUy  false,  his  negligence  in  not  as- 
certaining tbe  facts  must  have  been  gross, 
amounting  to  such  reckless  and  wantcm  ac- 
tion as  indicates  a  willful  disregard  of  plain* 
tUTs  rights.  Olearly  audi  la  not  the  case. 
Defendant  displayed  no  nnreasonatde  credn- 
lity  in  accepting  as  correct  the  list  of  drcula- 
tors  which  the  association  was  using.  Pos- 
sibly a  very  cautious  person  would  have 
made  further  Investigation  on  the  point,  but 
failure  to  do  so  does  not  sustain  the  burden 
of  proving  malice, 

[4]  When  tbe  facts  are  not  in  dispute,  as  in 
this  case,  whether  they  warrant  an  Inference 
of  malice  is  a  question  for  the  court  Shari>e 
T.  Johnston,  76  Ma  660.  We  are  of  the  opla- 
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Ion  that  the  evidence  Is  wholly  insufficient  to 
prove  that  defendant  was  guilty  of  malice  lu 
iDstltntlng  the  prosecntion  of  plaintiff. 
The  Judgment  la  accordingly  reversed. 

OAKRIOUES,  0.  J.,  and  BUBKB,  con- 
cnr. 


FEOFLB  ex  reL  WALKEB  t.  HIQGINS. 
(No.  9607.) 

(Sapreme  Court  of  Colorado.    July  7, 

1.  Officebs  Givn,  servick  statute 
LnoTED  rro  btats  latPLOxiB. 

CoDflt.  art.  12,  S  13,  adopted  at  the  Norem- 
b«r  election,  1918  (see  Laws  1919,  p.  341).  pro- 
Tidiag  that  all  persons  holding  positions  in  the 
dsssified  civil  service  shall  h<^d  office  until 
removed  pursuant  to  law,  limits  Its  dvU  service 
prorisimis  to  officers  and  employte  of  the  state. 

2.  OtTiGEBS  <8=>6ft — Wateb  comuibsioneb  a 

"STATX  OFFICES"  WITH3N  CIVIL  SEBVICB 
LAW. 

The  water  commissioner  is  a  peace  officer, 
whose  duties  concern  the  whole  state,  and  he  is 
s  part  of  the  state's  system  for  the  distribution 
of  water,  and  is  controlled  by  state's  authority, 
snd  is  nelUier  a  county  nor  a  montcipal  officer, 
SDd  is  therefore  a  "state  officer,"  within  the 
mesning  of  Const  art.  12,  (  18,  adopted  at  the 
November  election,  1918  (see  Laws  1919,  p. 
341),  relating  to  state  officers  under  clvU  serv- 
ice. 

[Kd.  Kote.— For  other  definitions,  see  Words 
snd  Phrases,  E^rst  snd  Second  Series,  State 
Officer.] 

S.  Statutes  ^»Z19— Exeoutite  constbuo- 

TION  NOT  CONTKOLLHTO  WHZBE  NO  TESTED 
BIGHTS  ABE  AFTECTEn. 

While  ezecutive  construction  of  previous 
statutes  is  alwsys  entitled  to  grest  weight, 
yet  It  is  not  of  controlling  f<«oe,  where  the  case 
is  not  extreme,  and  no  vested  rl^ts  would  be 
destroyed. 

Garrlgues,  C.  J.,  and  Burke  and  Allen.  JJ., 
dissenting  in  part. 

En  banc. 

OrUrinal  proceeding  In  natnte  of  quo  war- 
ranto- by  the  People  of  the  State  of  Colorado, 
on  the  relation  of  Alex  Walker,  against  J. 
P.  Hlgglns.  On  demurrer  to  the  petition. 
Demurrer  overruled. 

Victor  B.  Keyes,  Atty.  Gen.,  George  A. 
Carlson,  of  Denver,  W.  O.  Peterson,  of  Pueb- 
lo, and  Norton  Montgomery,  of  Denver,  for 
petitioner. 

Uilton  Smith,  Charles  B.  Brock.  W.  H. 
Fergiison.  and  Flc^d  F.  Walpole,  all  of  Den* 
ver,  for  respondent. 

DENISON,  J.  This  Is  an  original  proceed- 
ing in  the  nature  of  quo  warranta  The  re- 
spondent Is  the  incumbent  of  the  office  of  wa- 
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ter  c<HnmlsstODer  of  water  district  No.  2. 
His  term  of  office  expired  May  6,  1919.  The 
relator  has  been  appointed  by  his  excellency, 
the  present  Governor,  to  the  same  position. 
The  respondent  refuses  to  surrender  the  of- 
fice, and  claims  that  under  section  13  of  ar- 
ticle 12  of  the  Constitution  of  Colorado, 
adopted  at  the  November  election,  1918  (see 
Laws  1919,  p.  341),  he  is  entitled  to  retain  it. 

The  relator  demurs  to  the  respondent's  an- 
swer, which  sets  np  this  claim,  and  the  ques- 
tion is  whether  the  claim  Is  valid.  So  much 
of  said  sectlcm  as  Is  necessary  to  ctmslder 
Is  as  follows: 

"The  classified  civil  service  of  the  state  shall 
comprise  all  appointive  public  officers  and  em- 
ployes and  the  places  which  they  hold,  except 
the  following:  Judges  of  courts  of  record  and 
one  stenographer  of  each  judge,  one  clerk  for 
eadi  court  of  record,  persons  appointed  to  per- 
form judicial  functions,  recrivers,  jurors,  mem- 
bers of  boards  or  cmnniissions  apitofnted  by  the 
Governor  and  serving  without  pay,  members 
of  the  State  Industrial  Commission,  of  the  Pub- 
lic Utilities  Commission,  and  of  the  State  Civil 
Service  Commission,  the  Governor's  private  sec- 
retary and  three  confidential  employes  of  his 
office,  appointees  to  fill  vacancies  in  elective 
offiffis,  one  deputy  of  each  elective  officer,  the 
position  involving  the  duties  Incident  at  present 
to  tlie  position  of  that  deputy  of  the  secretary 
of  state  known  as  deputy  aHumissioner  of  labor 
and  the  Incomboit  thereof,  officers  and  teadiers 
in  edocational  institutions  not  reformatory  or 
charitable'  in  character,  all  attorneys  at  law 
serving  as  such,  and  the  officers  and  anploy£s 
of  the  General  Assembly." 

And  the  following: 

"All  perBons  holding  positions  In  the  claeaified 
service  as  herein  defined  when  this  section  takes 
effect  shall  retain  their  positions  until  removed 
under  the  provisions  of  the  laws  enacted  in  pur- 
suance hereof." 

[1  ]  It  is  argued  for  respondent — 

(1)  That  the  literal  terms  of  the  section 
Include  the  water  commissioner,  because  he 
is  an  -"appointive  public  officer" ;  and  that 
is  true,  but  we  believe  that  the  words  "civil 
service  of  the  state"  would  ordinarily  be  un- 
derstood- to  Include  only  officers  of  tbe  state, 
and  we  must  give  them  that  meaning. 

(2)  That  the  exceptions  Indicate  that  other 
officers  than  state  officers  are  Included,  but 
these  exceptions  can  be  explained  by  the  sup- 
position that  the  attempt  was  made  to  make 
It  clear  that  d^ty  clerks  of  courts  of  rec- 
ord and  instructors  In  reformatory  and  char- 
itable Institotlons,  etc.,  were  Included.  We 
must  conclude,  therefore,  that  the  civil  serv- 
ice of  the  state  embraces  officers  and  employ- 
es of  the  state  only. 

[2]  Is  a  water  commlsshmer  an  officer  of 
the  state?  The  statute  provides  that  the 
water  commissioner  shall  be  ai^olnted  by  the 
Governor  from  names  recommended  by  the 
county  conimlssloners  ot  tbe  county  or  coun- 
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ties  which  comprise  the  territory  of  the  dis- 
trict The  office  is  therefore  aa  appointive  of- 
fice. It  is  not  within  any  of  the  exceptions. 
The  question  then  Is:  Is  the  office  of  water 
commissioner  within  the  "dril  service  of  the 
state"? 

The  arguments  in  favor  are  as  follows: 
(1)  That  he  Is  appointed  by  the  Governor.  (2) 
That  he  Is  appointed  directly  by  authority  of 
the  laws  of  the  state.  (3)  That  he  Is  con- 
trolled entirely  by  state  officials,  his  superi- 
ors. (4)  That  the  office  is  a  part  of  the  sys- 
tem of  the  state  for  executing  the  Irrigation 
laws  of  the  state.  dS)  That  his  duty  Is  to 
execute  the  state  laws,  indudlne  laws  for  the 
preservation  of  the  peace. 

On  the  other  hand,  it  Is  claimed  that  Oie 
omce  is  not  a  state  offl£e  because:  0)  The 
water  ownmissloner  is  really  appointed  by 
the  .county  commissioners.  ^  That  his  ju- 
risdiction la  not  coextensive  wltli  the  statn. 
(S)  His  duties  are  purely  local  and  of  local 
concern.  (4)  He  la  paid  the  locality,  not 
by  the  state.  (S)  Under  all  former  cItU  serv- 
ice laws  he  has  been  appointed  by  the  Gov- 
ffinor,  without  regard  to  those  laws. 

Nearly  every  one  of  the  points  made  by 
^Oier  side  has  been  held  or  stated  to  be  of 
weight,  and  some  of  ctmtrolUng  force,  In 
determining  wheCfi»  an  office  was  a  state  of- 
fice ;  but  the  authorities  are  in  hopeless  cod- 
fnsion  upon  the  definition  6t  a  state  ot&ce. 
The  decision  is  made  to  depend,  now  on  one 
point  and  now  on  another,  and  the  results 
are  various  and  inconsistent.  For  example, 
the  Missouri  Supreme  Court  holds  that  a 
constable  is  a  state  officer.  State  v.  UcKee, 
69  Mo.  508.  And  this  case  said  that  a  sheriff 
and  clerk  of  court  of  record  are  also  state 
officers,  because  the  law  which  created  the 
<^ce  is  of  state  extent ;  that  the  deputy  sher- 
iff of  the  city  and  county  of  St.  IjouIs  is  not 
a  state  officer  (State  v.  Bus,  136  Mo.  326, 
36  S.  W.  636,  33  L.  R.  A.  616),  within  the 
meaning  of  the  section  of  their  Constitu- 
tion which  pnAibita  a  representative  to  the 
Legislature  from  taking  office,  because  that 
section  dearly  classifies  the  ol&<x»  "by  ter* 
rltory  and  jurisdiction."  The  state  officers 
are  those  whose  jurisdiction  extends  through- 
out the  state.  Steto  v.  Spencer,  91  Mo.  206, 
3  S.  W.  410;  State  v.  DUlon,  90  Mo.  229,  2 
8.  W.  417.  Yet  in  State  v.  Masou,  IftS  Ma 
43,  54  S.  W.  B24,  it  was  held  that  police  com- 
missioners of  St  Louis  were  state  officers, 
and  it  was  said  that  policemen  were  also. 

In  Michigan  it  is  held  that  the  mayor  of 
Detroit,  who  Is  made  a  conservator  of  the 
peace,  holds  office  "under  the  state,"  and  it 
is  there  made  to  appear  that,  if  he  is  ap- 
pointed directly  by  state  authority,  that  has 
some  weight  In  determining  whether  he  la 
such.  Attorney  General  v.  Detroit,  112  Sflch. 
145,  70  ,N.  W.  450,  37  L.  B.  A.  2U.  Yet  it 
is  held  that  a  state  treasurer  is  not  on  (^o- 


er  'in  this  state.**  State  WllmlngtoD,  8 
Har.  (Del.)  312. 

In  New  York  the  assessor  and  tax  collector 
of  a  town  are  not  municipal  officers  or  agents 
of  the  town  In  the  conduct  of  their  oflicea, 
because  for  sudi  purpose  the  town  la  not  a 
coTporatloa  bat  a — 

"political  division,  organised  for  the  convenient 
exercise  of  portions  Ot  the  political  power  of  the 
state.  *  *  *  The  fimetlons  «  *  *  of  the 
*  *  *  officers"  in  diese  respects  are  "admin- 
iBtrative,  and  not  in  any  sense  corporate  func- 
tions or  duties."  LoriUard  v>  Monroe,  11  N.  X. 
394,  62  Am.  Dec.  120- 

Their  duties  in  no  respect  concern  the 
strictly  corporate  interests  of  the  town. 

In  New  Hampshire  it  is  held  that  a  repre- 
sentative in  the  Legislature  is  a  state  officer. 
MorrU  v.  Haines.  2  N.  H.  246,  249;  Rlcker'a 
Petition,  66  N.  H.  207,  29  AO.  659,  24  L.  B.  A 
740.  But  in  Colorado  it  Is  said  that  he  Is 
not  In  re  Speakership.  15  Colo.  620,  2S  Pa& 
707,  11  L.  E.  A.  24L 

The  confusion  of  these  authorities  might 
be  demonstrated  further,  but  It  would  be  use- 
less. It  Is  enough  to  say  that,  while  they 
are  doubtless  rl^t  under  the  laws  of  their 
respective  states,  as  authorises  they  do  not 
aid  us.  nor  do  they  give  ua  much  aid  by  their 
reasoning,  for  there  la  hardly  one  point  upm 
which  any  case  Is  based  that  In  some  other 
case  is  not  said  to  be  either  itamaterlal  or 
insufficient  It  Is  our  duty,  howeTOr,  to  ^ve 
respectful  and  careful  attention  to  the  Colo- 
rado cases. 

In  the  cose  of  People  t.  Ourley,  5  Colo. 
412,  the  qnestlw  was  whether  t^e  respondent 
lawfully  held  the  oflke  of  police  judge  of 
Leadvllle.  The  charter  of  Leadvllle  provided 
for  a  police  judge,  but  the  Legislature  bad 
made  no  attempt  to  fix  his  power.  Hie  dty 
had  passed  an  ordinance  giving  him  the  pow- 
ers of  a  justice  of  the  peace.  It  wan  bdd 
that  tills  could  not  be  dxm»,  and  be  waa  oust- 
ed ;  and  this  wax  done  uptu  the  ttieory  and 
for  the  reason  that  "the  admlnlstratiwi  of 
justice,  the  preservation  of  the  public  peace, 
and  the  protection  of  the  rights  of  the  dtl- 
sen,  although  confided  to  local  agencies,  axe 
essoitlally  matters  of  pnbllc  concern,**  and 
the  court  quotes  wlOi  at^roval  from  People 
V.  Hurlbut  24  Mich.  44,  8  Am.  Bep.  103,  and 
from  Burch  v.  Hardwlcke,  SO  Grat  (Va.) 
24,  32  Am.  Rep.  640,  and  from  DUlon  on  Mu- 
nic.  Corp.  33,  34,  and  773,  to  the  effect  that 
the  conservation  of  the  peace  is  a  state  func- 
tion and  a  matter  of  state  concern. 

By  the  statute  creating  the  office  of  water 
commissioner  that  officer  Is  given  power  to 
arrest  and  take  before  a  magistrate  any  one 
Interfering  with  him  in  his  duties  or  disobey- 
ing his  orders.  This  Is  essentially  a  police 
power  for  the  preservation  of  the  peace.  The 
main  purpose  of  our  statutes  concerning  the 
distribution  of  water  Is  the  presenraUon  of 
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tbe  peace.  Wblte  t.  Blglillne  Canal  Co..  22 
Colo.  191,  197,  43  Pac.  1028,  31  L.  B.  A.  828; 
LamsoD  V.  Vailes,  27  Cola  201,  201,  61  Fac 
23L  Roberson  v.  People,  40  Colo.  124.  00 
Pac.  79,  la  cited  by  respondent  as  holding 
that  a  water  commissioner  Is  "a  police  offi- 
cer of  tbe  state."  The  writer  does  not  think 
the  case  bo  holds.  The  question  before  the 
court  was  whether  one  Interfering  with  a 
water  coosmlssioner  who  was  ,  attempting  to 
enforce  the  water  decree  was  guilty  con- 
tempt of  court,  and  the  statement  referred 
to  was  made  In  the  attempt  of  the  judge  who 
wrote  the  opinion  to  show  that  tbe  water  com- 
missioner was  not  an  officer  of  the  court  In- 
terference with  whom  would  constitute  con- 
tempt And  that  is  all  that  Is  meant  by  what 
be  said.  Nevertheless,  If  the  water  com- 
missioner is  a  peace  officer,  as  that  opinion 
says  he  la  and  as  the  statute  nngumtionably 
makes  him,  then  under  the  case  of  People 
V.  Curley,  6  Colo.  412,  People  t.  Hurlbut,  24 
Mich.  44,  Attorney  General  t.  Detroit,  112 
Mlcb,  145,  70  N.  W.  450,  87  li.  B.  A.  211, 
Burch  T.  Hardwicke,  30  Grat  (Va.)  24,  82 
Am.  Rep.  640,  and  many  other  cases,  his  du- 
ties and  functions  concern  the  whole  state, 
as  Is  said  In  the  last-cited  case;  and  If  his 
duties  and  functtona  concern  the  whole  state, 
he  is  a  state  officer  within  the  dvU  service 
of  the  state. 

Id  such  case  It  does  not  matter  that  his 
activities  are  confined  to  a  small  part  of  the 
state.  That  was  true  of  the  police  Judge  ol 
Leadvllle,  and  In  a  less  degree  Is  true  of  an 
irrigation  division  oiglneer,  an  office  which 
we  have  recently  held  to  be  within  the  terms 
of  this  section  of  the  Constitution.  People  t. 
Chew,  179  Pb&  812.  Nor  does  It  matter  that 
Ms  peace  powers  are  confined  to  matters  re- 
lating to  the  distribution  of  water;  be  is  a 
peace  officer  nevertheless.  It  Is  trae  that  in 
Re  Speakership,  16  Colo.  520,  26  Pac.  707,  11 
L.  R.  A.  241,  EUlott,  J.,  said  that  a  clerk  of 
a  court  of  record  was  not  a  state  officer,  but 
be  made  no  reference  to  People  v.  Curl^,  and 
■Iflwuii^  ttw  clerk  <<tf  a  district  court  Is  an 
officer  «igaged  the  administration  <tf  jus- 
tice^ under  tlw  laws  of  the  state,  as  stated 
in  Pef^le  T.  Curley,  and  therefore  Judge  El- 
llotf  B  dictum  la  Inoonglatait  with  Petite  t. 
Corley,  yet  it  cannot  be  r^arded  as  over- 
mling  the  principles  there  stated. 

Slnoe,  Oieref ore,  he  Is  a  peace  officer  of  the 
state,  with  duties  concerning  the  whole  state, 
be  Is  nnder  People  t.  Curley,  a  state  officer, 
^nioi,  too,  Qie  point  Is  a  very  strong  <me  that 
the  water  cdnuulsBl<MQer  is  a  part  of  tbe  ir- 
rigation system  of  the  state,  part  of  the  sys- 
tem provided-  by  tlie  state  for  the  distribu- 
tion of  water,  and  his  duties  are  In  the  ad- 
minlstratloa  of  that  ^tcan,  wbl^  Is  not 
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created  or  controlled  by  any  mnnl<dpa!lty  m 
quasi  municipality,  but  wholly  by  the  state. 
These  three  points— that  he  is  a  peace  officer 
whose  duties  concern  the  whole  state,  that  he 
is  «.  part  of  the  state  sj-stem  for  distribution 
of  water,  and  that  he  Is  controlled  only  by 
state  authority^in  reason  and  force  seem  to 
ns  to  outweigh  all  other  points  either  for  or 
against  the  proposition  that  he  is  a  state  offi- 
cer. 

An  additional  reason  why  the  water  com- 
mlssloner  must  be  called  a  state  officer  is 
that  he  cannot  be  called  either  a  county  of- 
ficer or  a  municipal  ofHcer.  The  water  dis- 
trict is  not  a  corporate  entity  nor  a  quasi 
corporation.  It  has  no  powers  whatever.  It 
is  not  ft  person  and  cnnnot  act  as  such.  In 
this  respect  it  Is  like  a  town  In  New  York, 
within  which  certain  officers  are  charged 
with  the  exercise  of  portions  of  the  political 
power  of  the  state.  It  is  a  mere  geographtcnl 
division  within  which  the  commlssiODer  Is 
given  certain  powers  by  the  state.  Lorlllard 
V.  Monroe,  11  N.  T.  894,  62  Am.  Dec.  120. 

What  has  been  said  disposes  of  the  points 
in  favor  of  the  relator.  The  source  of  the 
appointment  does  not  control,  but  If  it  did 
the  appointment'  Is  by  the  state  executive 
The  state  had  nothing  to  do  with  the  appoint- 
ment of  the  police  Ju^,  of  Leadyille  in  Peo- 
ple v.  Curley,  5  Colo.  418.'  Tba  coeztent  of  Ju- 
tisdlctloa  with  Hie  atate  doe*  not  GonlxoL  Id. 

The  C(Hnnd8ri(mer's  dntles  are  not  purely 
local,  or  of  ^  local  concern,  because  be  la  a 
peace  officer.  Pet^ie  v.  Curley,  supra ;  Rob- 
erson V.  People,  40  Colo.  119,  90  Paa  79. 
Moreover  his  duties  greatly  concern  all  the 
water  users  within  his  water  division,  and 
for  this  reason  water  divisions  and  division 
engineers  were  created.  Cometock  v.  Ft  Mor- 
gan Co.,  60  Colo.  101,  100-112,  151  Pac.  929. 
The  source  of  payment  does  not  control.  The 
police  Judge  was  not  paid  by  the  state.  Peo- 
ple V.  Curley,  supra. 

[3]  This  leaves  the  only  point  In  relator's 
favor  the  executive  construction  of  previous 
statutes.  While  this  Is  always  entitled  to 
great  weight,  yet  It  has  never,  unless  In  tbe 
most  extreme  case,  where  vested  rights  would 
be  destroyed,  been  of  controlling  force  There 
Is  no  such  situation  here. 

The  demurrer  should  be  overruled. 

BURKE,  J.  (dissenting).  I  dissent  firom  tiie 
conclusion  that  tbe  office  of  water  commis- 
sioner ia  a  state  office.  I  Join  In  the  holding 
that  the  civil  service  of  the  state  emtvaces 
offices  and  employes  of  the  state  only. 

I  am  authorized  to  say  that  Chief  Justice 
GARBIGUfiS  and  Mr.  Justice  ALLElN  con- 
cur In  these  views. 
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CITY  OF  TRINIDAD  t.  TRINIDAD  WA- 
TERWORKS CO.  et  al.   (No.  9197.) 

^preme  Court  of  Oolorada    June  2,  1919. 
Behearinc  Denied  Oct  9,  1919.) 

Watbu  aitd  Waisb  COUBSE0  «=»188(5)— 
Sights  or  WAraa  ooicPAirT  tnrinB  em's 

PBOUm  TO  PAT  BOHDS  A8  PABT  OV  FBIOS. 
Where  the  promlie  of  a  dt;  acquiring  the 
plant  of  a  water  company  to  pay  the  company's 
outstanding  bonds  was  accepted  to  that  extent 
as  a  payment  on  the  price,  the  company  is  not 
entitled,  as  against  the,  city,  to  possession  of 
seven  of  the  city's  bonds  held  by  a  bank  In 
escrow  for  exchange  for  bonds  of  the  water  com- 
pany, all  except  five  of  whidi  lunre  been  deliver- 
ed for  eancellatum ;  tlw  Benn  bonda  not  being 
part  of  the  price. 

Error  to  DUrtrlct  Court,  Las  AnlmoB  Ootm- 
ty ;  A.  Watson  HcHendrle^  Judge. 

Action  by  the  City  of  Trinidad,  a  municipal 
corporation,  against  the  Trinidad  Water- 
works Company,  a  corporation,  and  the  First 
National  Banlc  of  Trinidad,  Colo.,  a  corpora- 
tion. To  review  a  judgment  for  the  Water- 
works Company,  plaintiff  brings  error.  Re- 
versed, and  cause  remanded. 

Houy  Hunter,  of  Trinidad,  and  Dana, 
Blount  A  Sllveniteln,  of  Denver,  fOr  plaintiff 
In  error. 

Jeaae  G.  NwOicatt  and  Forrest  a  Nortb- 
cutt,  both  of  Denver,  and  Henry  W.  OMt  of 
Blver^de,  for  defteidants  In  errf^. 

BAILET,  J.  Plaintiff  In  error,  plaintiff 
below,  the  of  Trinidad,  a  munlcUial  oor* 
poratlon,  herdnafter  called  the  dty,  brought 
suit  to  recover  from  the  First  Natlwal  Bank 
of  Trinidad,  one  of  the  defoidants  below, 
and  a  defendant  In  error  h^e,  aevexk  dty 
bonds  of  $1,000.00  each,  held  by  the  latter 
In  escrow  for  the  purpose  of  exchange  for 
bonds  of  the  Trinidad  Watlerworks  Com- 
pany, herdnaft^r  called  the  company,  which 
company,  claiming  to  own  the  bonds  In  dis- 
pute was  thereafter  made  a  party  defendant 
to  this  suit  by  stipulation.  Findings  and  de- 
cree were  for  the  company,  and  the  dty 
brings  the  cause  here  for  review. 

The  bonds  on  deposit  are  part  of  an  issue 
of  $335,000.00  put  out  by  the  dty  for  the  pur- 
chase  from  the  company  of  the  water  system 
which  then  did.  and  ever  since  has,  furnish- 
ed the  city  Its  domestic  water  supply.  These 
bonds  were  placed  with  the  bank  In  Septem- 
ber, 189T,  agreeable  to  the  terms  of  a  oon- 
tract  of  purchase  and  sale  of  sudi  water 
system  between  the  dty  and  the  defendant 
company.  That  Jbontract  jffovldes,  among 
other  things,  that  the  txmds  of  the  company 
theretofore  Issued  against  its  water  plant, 
were  to  be  exchanged  for  bonds  of  the  dty. 
All  of  the  water  bonds,  except  five  thereof 
for  $1,000.00  each,  were  delivered  up,  ex- 


changed and  canceled.  Tb.e  five  bonds  In 
queation  with  Interest  thereon  are  still  out- 
standing and  are  a  subsisting  lien  upon  tbe 
waterworks  system,  so  purdiased  by  the  citj. 

The  contention  of  the  company  la  that  the 
seven  bonds  In  the  hands  of  the  bank  are  a 
part  of  the  purchase  price  of  the  water  plant 
and  as  such  belong  to  it  and  that  the  com- 
pany is  under  no  obligation  to  locate  tlie 
five  missing  bonds  or  surrender  them  to  tlie 
dty  before  It  Is  entitled  to  receive  the  bal- 
ance of  the  agreed  purdiase  p^ce.  It  is  con- 
tended by  the  dty,  on  the  other  hand,  In 
view  of  the  lapse  of  time  since  such  bonds 
were  placed  in  escrow,  that  they  should  now 
be  returned  for  the  reason  that  the  dty  alone 
Is  responsible  for  the  payment  of  the  water 
company  bonds,  whenever  presented  for  pay- 
juent,  and  that  In  accordance  with  the  terma 
of  its  contract  with  the  water  company  It 
has  discharged  Its  obligation  to  the  latter  ia 
full.  It  is  also  urged  that  In  any  event  the 
company,  having  failed  to  renew  Its  diarter, 
is  legally  dead,  wbldi  fact  when  It  was  made 
a  party  defendant  was  not  known  to  the  dty, 
and  since  it  has  In  fact  no  longer  a  legal 
existence,  may  not  maintain  this  acti(Hi.  In 
our  view,  however,  it  Is  unnecessary  to  pass 
upon  the  right  of  the  company  to  now  liti- 
gate the  matter  in  dispute. 

The  case  wlU  be  determined  upon  the  pro* 
visions  of  the  contract  betwe^  the  dty  and 
the  company.  In  March,  1897,  the  parties 
agreed  upon  the  price  to  be  paid  for  the  water 
syston,  that  the  payment  therefor  In  part 
at  least  was  to  be  made  by  redemptltm  and 
cancellation  of  outstanding  bonds  of  the  com- 
pany, which  were  and  are  a  first  lien  upon 
the  plant;  the  contract  further  provides,  if 
at  the  time  the  contract  was  completed  there 
were  any  of  the  water  company  bonds  out- 
standing, and  not  deposited  with  the  First 
National  Bank  of  Trinidad  for  exchange,  as 
to  such  bonds,  as  foljiows: 

"It  Is  fbrther  agreed  by  the  Trinidad  Water- 
works Company  that  any  amount  which  might 
be  paid  by  the  City  of  Trinidad  for  the  purpose 
of  discharging  the  bonds,  so  deposited,  and  se- 
curing their  cancellation,  shall  be  considered 
and  accepted  by  aaid  company  as  payment  to 
that  (extent  upon  the  purchase  price  of  the  prop- 
erty herein  proposed  to  be  conveyed,  and  that 
said  city  may  wldihold  from  the  purchase  price 
an  amount  equal  to  the  principal  and  interest 
to  April  1,  1807,  of  any  bonds  which  may  not 
be  so  deposited  prior  to  the  time  of  final  settle- 
ment by  the  city  for  said  property  as  herein 
provided  for,  and  the  payment  of  such  bonds 
shall  be  assumed  by  the  city,  aod  the  amnuot 
thus  withheld  and  assumed,  to  be  considered  by 
the  company  as  payment  to  that  extrat  Dpott 
the  purchase  price  of  said  property.*' 

It  is  manifest,  from  flie  foregoing  pro- 
vision, that  the  dt^r  assumed  and  agreed  to 
pay  the  then  existing  and  outstanding  bend- 
ed indebtedness  of  the  company,  and  the  com- 
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paoy  accepted  socb  asBUmptioa  of  obUsatlcm 
by  the  dty  as  paymoit  of  so  much  of  tbe 
agreed  pnrdiase  price  of  tbe  water  plant  as 
was  r^reaented  by  sacti  outstanding  bonds. 
The  1^1  effect  of  tbe  asEmmptlon  of  an  ex- 
isting Indebtedness  on  the  one  side  and  an 
acceptance  of  tlie  promise  to  pay  on  tbe 
other,  as  part  of  the  pnr<diaBe  price.  Is  laid 
down  in  1  C.  J.  567.  In  the  following  terms: 

"It  Is  too  well  settled  to  admit  of  doubt  that. 
If  the  promise  or  agreement  itself,  and  not  tbe 
performance  thereof,  is  accepted  in  satisfaction 
of  the  demand,  and  the  agreement  Is  based  opon 
a  sufGdent  consideration,  the  demand  Is  ez- 
tingnlsfaed  and  cannot  be  tl)«  fonudatioD  of  an 
action,  and  It  makes  no  difltrenee  whether  tiie 
original  demand  was  in  tort  or  contract  Un- 
der these  drcumstances  there  is  a  valid  accord 
and  satisfaction,  even  tiioagh  the  promise  Qr 
agreement  is  not  performed.  Tbe  sole  remedy 
of  either  party  in  case  of  nonperformance  la  by 
action  for  breadi  of  the  new  agreement,  the 
right  to  insist  on  the  original  indebtedness  be- 
ing extinguished." 

See  also  Wbitsett  t.  01ayt<»i,  6  Oolo.  476. 

It  appears  that  the  water  company  bonds 
In  qaestion  have  been  lost,  or  at  least  bare 
not  been  presented  tax  payment  dnrlng.  tbe 
more  than  twenty  years  period  wblch  has 
elapsed  since  the  execntlon  of  tbe  contract 
The  bonds  are  payable  to  bearer,  and  by  tbelr 
provisions  liability  thereon  is  absolute,  cer- 
tainly at  least  at  all  times  prior  to  the  ron- 
nlng  of  the  statute  of  limitation,  and  accord- 
ing to  tbe  terms  of  the  contract  the  city  is 
bouDd  for  their  payment.  For  tbe  protec- 
tion of  tbe  dty  the  contract  expressly  and 
specifically  provides  that  It  may  withhold 
payment  to  tbe  water  company  of  so  much 
of  the  purdiase  price  as  Is  covered  by  the 
water  bonds  outstanding  and  accrued  Interest 
thereon  at  the  date  of  final  settlement,  tbe 
payment  of  which  tbe  dty  bas  assumed.  It 
was  under  this  explldt  provision  that  the 
bonds  were  deposited  with  the  bank,  ^e  wa- 
ter company  has  received  in  fall  what  it 
agreed,  according  to  the  terms  of  tbe  contract 
with  the  city,  to  take  for  its  plant,  a  part  of 
which  was  tbe  assumption  of,  and  the  agree- 
TOtat  by  tiiedty  to  pay,  any  outstanding  bonds 
of  that  cronpany  not  deposited  with  the  bank 
prior  to  the  final  settlement  by  the  city  for 
the  water  plant,  as  provided  In  the  contract 
It  therefore  is  immater^l  in  this  action 
whether  the  company  Is  a  live  corporation 


or  whether  its  legal  existence  was  terminated 
by  tbe.  expiration  of  Its  charter.  It  bas  al- 
ready been  paid  tbe  agreed  purchase  price 
for  Its  plant,  and  obviously  has  no  further 
interest  in  tbe  subject  matter  of  this  suit 
There  Is  no  ambiguity  in  the  contract  upon 
tbls  point,  as  Is  plainly  shown  by  the  express 
provisicm  contained  In  tbe  excerpt  therefrom 
quoted  above.  Tbe  promise  upon  tbe  part 
of  tbe  <d.ty  to  pay  such  OTitstandlng  water 
bonds  of  ^e  company  was  accepted  to  that 
extent  by  the  company  as  a  payment  upon 
the  agreed  purchase  price  for  the  property;. 
The  dty  ls~  still  liable  for  such  payment,  and 
Is  ready  and  willing  to  discharge  its  obli- 
gation in  this  behalf  whenever  called  upon 
to  do  so.  No  other  construction  of  the  effect 
of  the  agreement  of  purchase  and  sale,  be- 
tween the  dty  and  the  water  company  upon 
tbe  point  bere  involved  is  either  legally  or 
logically  possible. 

Tbe  cases  relied  upon  by  tbe  company  are 
not  in  point,  particularly  Burbank  v.  Roots, 
4  Colo.  App.  197.  46  Pac.  275.  All  of  the 
cases  dted  by  the  water  company  to  support 
Its  contentions  are  ones  in  which  tbe  vendor 
of  real  property  was  permitted  to  bring  ac- 
tion against  tbe  purchaser  for  nonpayment 
of  an  incumbrance  which  the  purdiaser  as- 
sumed and  agreed  to  pay.  and  are  distin- 
guishable from  the  case  at  bar  in  that  In  those 
cases  tbe  purdiaser  failed  and  refused  to 
discharge  the  incumbrance.  In  tbls  case 
there  has  been  no  default  upon  tbe  part  of 
the  dty  In  the  performance  of  its  agreement, 
or  denial  of  liability. 

It  is  manifest,  therefore,  that  tbe  Interest 
of  the  company  in  tbe  bonds  In  question  long 
since  came  to  an  end.  This  condudon  dis- 
poses of  all  other  issues  involved,  and  fur- 
ther discussion  or  consideration  of  tbe  cause 
is  unnecessary. 

The  judgment  of  tbe  trial  court  is  revers- 
ed and  the.  cause  remanded  with  instruc- 
tions to  enter  a  Judgment  for  the  dty  direct- 
In?  an  unconditional  delivery  to  It  by  tbe 
bank  of  the  dty  bonds  above  described  held 
by  It  In  escrow  for  tbe  purpose  hereinbefore 
Indicated. 

Judgment  reversed  and  cause  remanded 
wiQi  InsCrucLioni. 


0ABBI6UES,  a  J., 
cor. 


and  ALLEN,  J.,  oon* 


Digitized  by 


870 


184  FACISIO  BEPORTEA 


FEBOUSON  et  aL  T.  FARMERS'  STATE 
BANK  OF  HAXTUN.   (No.  9637.) 

vSnpreme  Court  of  Colorado.    Oct.  6,  1919.) 

JUDOVBNT  «=»68(1>— VAOAnOH  OF  judohent 
BT  COKBX88IOH  ON  OHOWnfO  09  DKFSNSE  OH 
UEBIT8. 

JndgmeDt  coDfeased  tmcler  power  of  attor- 
ney ahould  be  vacated,  and  defense  allowed  to  a 
jury;  application  being  seasonablCi  and  Bap- 
porting  affidavit  making  a  prima  fade  case  of 
defense  on  the  merits,  notwithstanding  conn  tor 
affidavitB. 

Department  1. 

Error  to  District  Court*  PhUUps  Oonnty; 

L.  C.  Stephenson,  Judge, 

Action  by  the  Farmers*  State  Bank  of  Haz- 
tnn  against  Robert  B.  Fergnson  and  another. 
Motlcm  to  set  adde  jndgment  by  cmifesston 
was  orerruled,  and  defendants  hrli^  error 
and  apply  for  superwdeas,  Bereraed,  with 
directions. 

Hunson  &  Hanson,  of  Sto'Ung,  end  W.  D. 
Kelsey,  of  Holyolce,  for  plalntUEs  In  error. 

Avery  T.  Searle,  of  Haxtnn,  for  defend- 
ant la  error. 

TELLER,  J.  Defendant  In  error  took 
Judgment  by  confession  under  warrants  of 
attorney  attached  to  two  promissory  notes 
executed  by  the  plaintiffs  In  error  and  assign- 
ed by  the  payee  to  defendant  in  error.  Judg- 
ment  was  entered  on  a  cognovit  some  IS 
months  after  the  delivery  of  the  notes  and 
3  months  after  they  were  due.  Plalntlfrs 
In  error  seasonably  filed  a  motion  to  set 
aside  the  Judgment,  and  supported  it  with 
affidavits  alleging  that  the  notes  were  obtain- 
ed by  misrepresentation  and  fraud  and  with- 
out consideration,  of  all  of  which  the  defend- 
ant In  error  bad  full  knowledge.  A  countar 
affidavit  was  filed  by  the  bank,  denying 
knowledge  of  any  defects  In  the  note  or  In 
payee's  title.  The  motion  was  overruled, 
and  the  cause  Is  before  us  on  application  for 
a  supersedeas. 

The  motion  to  vacate  the  Judgment  should 
have  been  sustained.  The  general  rule  Is 
that  where,  in  such  a  case,  It  is  made  to  ap-- 
pear  by  affidavit  that  the  Judgment  debtor 
has  a  meritorious  defense,  the  court  should 
set  aside  the  Judgment  and  allow  the  defense 
to  be  made  In  a  trial  to  a  Jury.  The  issue 
as  to  the  bank's  knowledge  ought  not  to  be 
tried  by  the  court  on  such  motion.  Dionne 
v.  Matzenbaugh,  49  HI.  App.  527,  Lake  t. 
Cook,  15  111.  353.  In  Richards  v.  First  Na- 
tional Bank,  59  Colo.  403,  148  Fac.  912,  this 
court  held  that  a  Judgment  confessed  under 
power  of  attorney  will  be  vacated,  and  a  de- 
fense allowed,  where  application  is  made  in 
apt  time,  and  the  affidavit  In  suppwt  thwe- 


of  makes  oat  a  prima  Cade  can  of  a  defoisB 
upon  the  merits,  and  this  notwltbatandtas 
counter  affidavits  are  filed  denying  the  mat- 
ters alleged  as  a  defense. 

The  Judgment  Is  reversedt  with  dlrectloni 
for  the  trial  of  the  cause  oa  Its  merits. 

OABBIOUBS.  a  J.,  and  BURKS;  3^  con- 
car. 


CARDENAS  t.  YALDEZ.   (No.  9689.) 
(Sniwame  Court  of  Colorado.   Oct  6b  1919.) 
BLBonoHB  «sa305(7)— Couai'B  hhdihos  is 

CORTBST8  8UFPOBIBO  BT  flUBSUAIXAL  EVI- 
DIKCX  JkmSXBD. 

In  election  contest  trial,  court's  findings  on 
questiiRia  of  Uett  when  soppoxted  hj  substantiil 
evidence,  will  not  be  disturbed  on  appeal. 

D^artment  8. 

Error  to  Huerfano  Ooontr  Oonit;  Jos^ 
H.  Patterson,  Judge. . 

Election  contest  proceeding  by  3.  B.  X. 
Taldez  against  3.  D.  J.  Cardenas.  Judgment 
for  contestant,  and  defendant  brings  error 
and  applies  for  a  supersedeas.  Siqwrsedeas 
dolled,  and  judgment  afkmed. 

W.  O.  Petarson,  of  PneUSb       plaintiff  In 

error. 

John  L,  East  and  Harvey  Btarbuck,  both 
of  Walsenhurg,  for  defendant  In  error. 

ALLEN,  J.  At  an  election  for  electing  a 
secretary  of  school  district  No.  6  in  Huer- 
fano county,  held  in  that  district  on  May  5, 
1919,  J.  D.  J.  Cardenas,  the  plaintiff  In  error, 
and  J,  B.  N.  Valdez,  the  defendant  in  error, 
were  candidates  for  the  office,  and  were  the 
only  persons  voted  for  at  the  election.  At 
the  close  of  the  school  district  election  in 
question,  the  Judges  of  the  election  canvassed 
the  result,  and  found  and  declared  that 
Cardenas  received  64  votes,  and  Valdes  51 
votes.  Valdez  thereafter  duly  Instituted 
contest  proceedings  in  the  county  court. 
Upon  trial  the  court  found  In  favor  of 
Valdez,  and  adjudged  him  to  hare  been  elect- 
ed to  the  office.  <?ardenas  brings  the  cause 
here  for  review,  and  In  the  assignments  of 
error  complains  of  certain  findings  of  fact 
of  the  trial  court  The  cause  is  before  us 
upon  an  application  for  a  supersedeas,  and 
the  sole  question  presented  in  the  ailment 
Is  the  concluslvenesB  of  the  findings  com- 
plained of. 

In  conformity  to  the  Issues  made  by  tbe 
pleadings,  the  trial  court  found  that  Uie  fol- 
lowing named  voters,  to  wit  Bafino  Gaslas. 
Carl  Martin,  Mrs.  Carl  Martin,  and  Querino 
Martlnea  <all  of  whom.  It  Is  admitted,  voted 
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for  Obrdenas),  were  not  legally  qnallfled 
elwtors  and  were  not  entitled  to  rote  at  the 
election;  and  also  that  the  vote  cast  by 
one  Maclovia  Martinez,  wbltih  Tote  was  In 
IbTor  of  Cardenaa,  was  Ulegallr  cast  and 
sbonld  not  be  counted.  This  finding'  would 
reduce  the  vote  for  Cardenas  from  S4  to  49 
rotes. 

The  court  also  found  that  Juan  T.  MarUnes 
and  Roaratda  Martlnes,  who  had  not  been  per- 
mitted to  vote  at  Qie  Section,  were  legally 
qualified  electws  and  would  liaTe  voted  for 
Valdea  If  they  had  been  allowed  to  Tote; 
and  also  that  one  Ptonono  Archnletta,  who 
voted  for  Taldes,  was  a  duly  qualified  voter 
and  entitled  to  vote  at  the  election.  As  a 
result  of  the  finding  as  to  Juui  T.  Martlnes 
and  Bosenda  Martinez,  the  vote  for  VaMez 
vas  Increased  from  SI  votes,  as  found  by 
the  election  judges,  to  S3  votes. 

Tb»  plaintiff  In  error  omtends,  In  eflSect, 
tiiat  under  the  undisputed  tects  the  trial 
court  should  have  found,  as  a  matter  of  law. 
that  Juan  Martinez,  Rosenda  Martinez,  and 
Pfonono  Archuletta,  wen  not  residents  of  the 
school  district  In  whidi  the  election  was  held, 
and  therefore  not  entlUed  to  vote  at  the 
tiectlon.  We  find,  however,  that  as  to  eadi 
of  these  voters  there  was  substantial  evidence 
to  the  effect  that  such  person  was  a  resi- 
dent of  the  sdiool  district,  and  therefore 
this  cocDt  will  not  disturb  the  trial  court's 
flndlng  that  such  persons  were  "^^ally  qnal- 
Ified  voters  *  •  •  and  entitled  to  vote 
at  Bald  election.**  HnfllBfeer  t.  Edgli^on,  30 
Idaho^  179,  168  Pac.  703.  The  appellate 
coQTt  will  not  determine  doubtful  questions 
d  fact  In  cmtested  dectkm  cases.  15  Cyc. 
437.  The  craclnslon  above  readied  leaves 
undisturbed  the  court's  flndtaig  that  the 
number  of  votes  that  i^onld  be  counted  for 
Va)des  Is  53. 

We  are  also  of  the  opinion  that  the  evt 
deioe  Is  snffldent  to  uphold  tbe  trial  court's 
filing  Uut  Raflno  Gaslas  was  not  a  legally 
qualified  elector  at  the  election,  and  that  the 
vote  cast  hy  Maclovia  Martlnes  "was  Illegal- 
ly east,  and  sbonld  not  be  counted."  This 
flndlng  reduced  the  vote. for  Cardenas  from 
H  OB  found  by  tbe  election  judges,  to  S2. 

In  view  of  our  conclusions,  hereinabove 
stated,  It  becmnes  unnecessary  to  consider 
the  trial  court's  findings  as  to  the  residence 
or  qoallflcatlons  of  Carl  Martin,  Mrs.  Carl 
Uartln,  and  Qnerlno  Martinez,  for  the  votes 
of  these  perstxis,  tt  counted  for  Cardenas, 
would  not  bring  his  ■  total  vote  above  62. 
vblch  Is  still  less  than  the  number  of  votes 
siren  to  Taldez  by  tbe  undisturbed  and  un- 
reversed findings  of  tbe  trial  court 

The  appllcatloa  for  a  supersedeas  Is  de- 
nied, and  the  judgm^t  Is  afiOrmed. 

Aflb'med. 


OARBIGUES,  a  J., 

cor. 


and  BAII/BY,  J.,  cou- 
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FBIKKER  V.  MOBBISON.  (No.  9466.) 
(Soproae  Court  of  Golorada    Oct  6,  1919.) 

1.  Justices  or  ths  pxace  <&=>188(1>— Jubis- 
DICTION  or  DisraiOT  covbt  iN'VEnooa's  ac- 
tion rOB  TOBOIBU  DRAISXB  VO  FOBECLOSB 
CONTBAOT, 

Under  Rev.  St  1908,  |  2608,  district  court 
had  jurisdlctioii  to  foredose  contract  to  pur- 
chase in  vendor's  action  in  forcible  detainer 
against  defaulting  purchaser  on  case  being  cer> 
tlfied  from  justioe  court;  the  district  court  in 
BUcb  case. baring  right  to  try  ease  as  if  oxit- 
Inoliy  began  in  guch  court 

2.  APVEAL  and  BBBOB  ^S»882^)— IteFBNDAKT 
ESTOPPED  TO  COUPLAIN  CASE  TBIED  ON  TUB- 
OBT  OF  ma  ANSWEB. 

Defendant,  who  has  alleged  in  answer  that 
his  relation  to  plaintiff  was  that  of  mortgagor 
to  mortgagee,  cannot  comidain  that  case  was 
tried  en  that  theory.  ^ 

iDepartment  1. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  Denison,  Judge. 

Action  by  Willaim  F.  Morrison  against 
Dora  A.  Frikker.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Oeorge  B.  Capipbell,  of  X>«iver,  for  plain- 
tiff In  error. 

F.  D.  Ta^rt  and  B.  S.  Abbott,  both  of 
Denver,  for  defendant  In  error. 


TEIiLER,  J.  Defimdant  In  error  began  an 
action  in  forcible  detainer  In  a  Justice  court, 
which  was  afterwards  certified  to  and  tried 
by  the  district  court 

The  complaint  alleged  ownersh^  of  cer^ 
tain  real  estate  In  the  plalntilff,  a  cmtract  of 
sale  of  It  to  cme  DQlow,  and  a  contract  of 
sale  by  Dillow  to  the  defendant,  demand  of 
possession,  refusal,  etc. 

The  answer  alleged  ownership  In  detend- 
ant,  and  alleged  that  plalotur  was  simply  a 
mortgagee  of  theiiranlsea. 

Plaintiff  had  judgment  for  possessltm,  the 
decree  providing  that  the  real  estate  be  sold 
to  foreclose  the  r^ht  of  defendant  under  her 
contract  with  Dlllow*  vrith  a  prescribed  p» 
rlod  for  redemption. 

It  should  be  added  that  Dlllow's  contract 
with  plaintiff  had  been  canceled  because  of 
tbe  fiillure  of  DiUow  to  make  Uie  payments 
required*  but  this  cancellatlfm  did  not  take 
place  until  after  defendant  had  purchased 
sudi  rights  as  Dlllow  had  by  his  contract  of 
purchase. 

[1]  The  judgment  la  attached  on  the 
ground  that  the  comt  had  no  jurls^ctlfm  to 
foreclose  the  ctrntracts  of  purchase  In  an  ac- 
tkm  begun  in  the  Justice  court  Illinois  cases 
are  cited  to  tl»t  effect  but  they  are  not  In 
point,  since  our  statote  Action  2006,  R.  S. 
lOOS^  provides  that,  when  cases  are  so  certi- 
fied, they  shall  be  tried  in  all  respects  as  if 
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orUclna]l7  b^nn  Is  tb»  court  to  irtUcA  they 
have  been  certified. 

[2]  In  any  event,  defendant,  by  answer 
having  alleged  tbat  tbe  relation  between 
plaintiff  and  def^dant  was  that  of  mort- 
gagee and  mortgagor*  la  hardly  In  position 
to  cranplatn  that  tbe  canse  was  tried  on  his 
announced  theory. 

Plaintiff  in  error  waB  given  more  than  was 
required  by  the  strict  rules  cl  practice,  in 
that  she  had  allowed  her  a  period  of  re- 
demption. 

Finding  no  errw  In  Om  Judgment,  it  im  af- 
firmed. 

GAKBiaUBS,  a  J«  and  BUBKB,  J.,  om- 
cor. 


SAOTH  et  aL  T.  FBOPLEl  (No.  94710 
(Snpreme  Court  of  Oolorada   Oct  6,  1910.) 

1.  PLEADiira  ^214(1)  —  ^laanoNS  bt  db- 
vnmajsQ  to  answxb. 

A  geaeral  demorrw  to  the  answer  admits 
allegatdoDj  thereof. 

2.  Bail  «=»75~STn[ETT  hot  liable  ok  in- 

SANITT  OF  PBINCIPAL  AHD  OONIZnElCEnT  Ilf 
AKOIHCB  BIAIB. 

Sureties  on  a  ciiminal  recog;ni£anoe  were  not 
liable  for  failure  to  produce  principal,  where 
principal  was  insane  and  in  custody  in  another 
state,  since  such  failure  was  through  no  fault  of 
the  sure  ties  or  the  principal,  and  since  produc- 
tion of  insane  principal  would  have  serv^  no 
good  pnrpose,  Inaamndi  u  trial  could  not  have 
proceeded. 

DeiHtrtment  1. 

Error  to  District  Coorl^  Chaffee  County; 

James  U  Cooper,  Judge. 

Action  by  the  People  of  the  State  of  Colo- 
rado against  James  T.  Smith  and  another, 
sureties  on  a  criminal  recognizance,  to  recov- 
er the  penalty.  Judgm^t  against  the  de- 
feodantB,  and  they  bring  'error.  Reversed, 
with  directions. 

John  A.  Bush  and  Foster  Cline,  both  of 
Denver,  for  plaintiffs  in  error. 

T.  Lee  Wltcher,  at  Canon  City,  and  A.  B. 
Miller,  at  Ballda,  for  flie  People. 

TELIiEIB,  J.  Plaintiffs  in  error  were  sn- 
retles  on  a  criminal  recognizance  given  for 
the  appearance  of  one  Minnie  De  Lage,  who 
was  charged  with  a  felony.  On  the  return 
day  of  the  recognizance  the  defendant  did 
not  appear,  and  the  bond  was  therefore  for- 
feited, and  a  scire  facias  Issned,  requiring 
the  sureties  to  show  cause  why  judgment  for 
the  penalty  named  should  not  be  rendered 
against  them.  To  this  they  answered,  al- 
leging that  the  accused  was  insane  on  the 
retnm  day  and  was  still  Insane;  that  she 
was  In  the  custody  of  the  shetlff  of  a  county 


In  Texas,  under  a  criminal  ehai^;  and  tiiat 
there  was  then  pending  In  Texas  a  proceedlDg 
to  determine  the  question  of  her  sanity.  A  gen- 
eral demurrer  to  the  answer  was  sustained, 
and  Judgment  entered  for  $1,000  against  said 
sureties.  They  bring  the  case  here  on  error. 

[1]  The  demurrer  admits  the  allegations  of 
the  answer,  inclndlng  the  allegation  that  the 
accused  was  insane  on  the  return  day  and 
when  the  answer  was  filed,  and  was  In  tbe 
custody  of  the  law  in  Texas.  There  Is  there- 
fore presented  the  question  whether  or  not 
the  sureties  are  relieved  from  their  obligatioa 
to  produce  their  principal  In  the  recognizance 
by  tbe  fact  that  she  is  insane  and  In  the  cus- 
tody of  another  state.  It  la  plain  that  the 
purpose  of  a  recognizance  Is  merely  to  insure 
tbe  presence  for  trial  of  a  person  accused  of 
a  bailable  offense.  The  enriching  of  the  pnb- 
lic  treasury  is  no  part  of  the  object  at  which 
the  proceeding  Is  aimed. 

[2]  There  is  no  reason  for  penalizing  the 
sureties  when  It  appears  that  they  are  un- 
able, 1^  no  fanlt  of  their  own  or  of  tibelr  prin- 
cipal, to  perform  the  condition  of  the  bond. 
Moreover,  to  produce  for  trial  an  insane  per- 
son would  serve  no  good  purpose,  as  the  trial 
could  not  proceed.  These  considerations  have 
been  many  limes  recognized  by  the  courts, 
which  have  set  aside  forfeitures  and  vacated 
judgments  on  bail  bonds  when  the  princi- 
pal has  been  prevented  by  death,  sickness,  or 
Insanity  from  appearing  as  required  by  the 
bond.  Such  cases  come  within  the  rule  which 
relieves  from  the  obligation  of  a  contract 
rendered  Imposdbla  of  perfbimance  by  an 
act  of  God. 

"Ordinarily  insanity  of  the  principal  is  a 
good  defense  for  ntmperfmrmance  of  the  obligsi- 
tion  of  the  bond."  2  B.  C.  U  p.  55,  par.  67. 

In  Chase  v.  People,  2  Colo.  481,  this  court 
held  that,  when  a  prlndpal  in  a  recognizance 
was  on  the  return  day  prevented  by  slekness 
from  appearing,  audi  stckness  not  being  the 
result  of  fault  or  misconduct  on  bis  part,  a 
Judgment  of  fbif^ture  should  be  set  uMidt 
when  the  &ctB  were  made  to  appear.  In 
that  case  It  was  held  that  the  costs  should  be 
paid  by  the  sureties.  In  Scully  t.  Kirfcpat- 
rick,  79  Pa.  824,  21  Am.  Bep^  62,  a  number  of 
cases  are  dted  to  the  ^ect  that  sickncsa 
and  Insanity,  as  well  as  death,  excuse  per* 
formance  of  the  condition  of  a  recognizance. 
The  rule  Is  wen  settled,  and  has  our  entire 
approval.  It  may  be  that,  on  a  healing  upon 
an  Issue  made  as  to  the  alleged  Insanity,  ijt 
will  appear  that  the  accused  Is  not  or  was 
not  Insane. 

The  Judgment  win  be  reversed  tm  payment 
of  costs  by  the  plalntUfs  in  error,  and  such 
further  proceedings  may  be  had  in  the  cause 
as  are  consistent  vlQi  Oie  views  hvelnbe- 
fore  expressed. 

OABBIGUE3,  a  J.,  and  BUBKB,  J.,  con- 
cur. 
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Attention  Is  called  to  a  provision  of  the  chap- 
ter of  the  chart«r  of  aald  dty  whldti  reads 
as  follows: 


DENVBE  &  R.  G.  R.  CO.  T.  CITY  OB"  COLO- 
BADO  SPBINOS.  (Na902a) 

(Sopreme  Conrt  of  Colorado.  Oct  6,  1919.) 

L  MUNTCXPAL  COBFOBATIOira  ^=all6—SVEIfinO 
ORDINANOK  CONFUCTINa  WITH  aSNBBAL  OB- 
OINANOI  ErFEOTIVB  W1TH017T  BKPBALma 
CLAUSB. 

Notwithstandhif  charter  pro  virion  that  no 
ordiiAiice  shall  be  amended  or  repealed  ^oept 
b;  ordinance,  provisions  of,  a  specific  ordinance, 
in  conflict  with  an  earlier  general  ordinance  re- 
qviriDf  reference  of  ordinances  to  a  commission, 
must  be  given  effect,  though  there  be  no  repeal- 
ing dense. 

2.  PLEADina  ^=>8(6)— AlXEOATION  THAT  OB- 
DIRANCB  WAS  B£OUI.ABZ,T  PASSED  STTFFT- 
CIENT. 

It  is  enough  for  the  complaint  to  all^  that 
Ihe  dty  ooundl  dnlr,  regularly,  and  legally 
paned  an  ordinance*  set  oat,  iridwnt  allying 
the  facts  Aowing  dne  passage. 

Error  to  District  Court;  El  Paso  Gonnty; 
JiAn  B.  Llttl^  Judge. 

Action  by  the  City  of  Colorado  Springs 
against  the  Denver  &  Bio  Grande  Ballroad 
Company.  Judgment  for  petitioner,  and  de- 
fendant brings  error.  Affirmed. 

E.  N.  Clark  and  O.  A.  Luzford.  both  of 
Denver,  for  plaintiff  in  error. 

J.  L.  Bennett,  City  Atty^  of  Colorado 
^ulngs,  for  detaidant  in  error. 

TELLER,  J.  The  defendant  In  error  be- 
San  an  action  In  the  district  court  of  El 
Paso  county  to  condemn  a  tract  of  land  for 
the  ext«i8lon  of  a  street  across  the  right  of 
vny  of  the  plaintiff  In  error.  The  complaint 
alleged  tbat  the  dty  coondl  of  said  clt7  had 
'^uly.  regularly,  and  legally  passed  an  ordi- 
ntnc^  for  the  purpose  above  named,  and 
set  out  the  wdlnance  In  full ;  also  that  the 
ndinance  was  in  full  fbrce  and  i^ect,  de< 
scribed  the  land  to  be  takm.  and  the  nature 
of  the  proposed  Improrenieat,  and  prayed 
for  the  appointment  of  commissioners,  et6. 
The  answer  denied  the  sufficiency  of  the 
complain^  and  presented  several  defenses. 
<ndy  one  oC  wbidi  Is  Insisted  upon  In  the 
brief. 

A  hearing  was  iuA  on  the  complaint  and 
answer;  the  objections  were  overruled,  and 
commlsslonerg  appointed,  who.  In  due  time. 
Blade  report  Objections  to  the  report  Ipiv- 
bg  been  overruled,  ludgment  was  entered 
for  the  petjttoner.  The  cause  Is  now  befwe 
M  on  error. 

[1]  Plaintiff  bi  «Tor  urges  that  the  ordi- 
nance directing  the  extension  at  the  street 
Is  void,  because  it  had  not  been  referred  to. 
tie  dty  planning  commission,  as  required  by 
an  earlier  orcUnance  (No.  900)  stUl  in  force;. 


"Ammdmmt  or  repeoZ.— No  ordinance  or  sec- 
tion thereof  shall  be  emended  or  repealed  ex- 
cept hy  ordinance  adopted  in  tiw  aaanner  pn^ 
vided  in  this  duurter." 

It  is  insisted  that  the  ordinance  tn  ques- 
tlon  could  not,  under  the  above  charter  pro- 
vision, repeal  the  ordinance  whldi  required 
a  reference  to  the  planning  commission.  But 
BQCh  is  not  the  fact.  The  provision  In  ques- 
tion has  no  application  here,  because  the  al- 
lied repeal  is  by  ordinance.  Ordinance  No. 
900  is  general  In  Its  scope,  while  the  exten- 
sion ordinance  la  spedflc  and  later.  It  must 
be  held,  therefore,  that,  where  Its  provisions 
are  In  conflict  with  the  earlier  and  general 
ordinance,  such  provisions  must  be  given  et- 
feet  Dunton  v.  People,  86  Colo.  128,  87  Pac. 
640.  The  rule  Is  the  same,  whether  there  be  a 
repealing  dause  or  not  Sugar  City  v.  Com- 
mlsslouCTS,  67  Colo.  4^  140  Pac.  809. 

[2]  It  Is  further  objected  that  the  com- 
plaint Is  Insufficient,  because  it  does  not  set 
out  all  the  tacts  neoessary  to  give  the  court 
Jurlsdlctbm,  In  that  the  facts  showing  the 
due  passage  of  the  ordinance  are  not  alleged. 
Such  allegations  are  unnecessary.  Los  Ange- 
les V.  Waldroo,  65  CaL  283,  8  Paa  880  ;  28 
Cyc  SM. 

The  cconplaLnt  was  snfBdent,  and  there 
appears  to  be  no  vnat  In  the  proceedings. 
The  Judgment  Is  thorefore  affirmed. 

GABRIOUBS,  a  J.,  and  BUBEE,  J., 
concur. 


ATCHISON.  T.  A  S.  F.  RT.  CO.  v.  COLORA- 
DO  ALFALFA  MILL  &  POWBB  CO. 
(No.  9372.) 

(Supreme  Court  of  Colorado.   Oct  6,  1919.) 

1.  CUSTOVS  AITD  TTSAOBS  •=»17— PfiOVIBIOK  IPT 
BILIf  or  UkDINO  HAT  BE  ALTCBED  BT  OUS- 
TOK. 

A  provision  in  a  bm  of  lading,  that  the  car- 
rier Bhall  not  be  liable  for  property  loft  on  cer- 
tain kinds  of  sidings  until  the  cars  are  attached 
to  trains,  may  be  altered  1^  custom  and  usages 

2.  CUSTOHS  AND  UftAOBS  «=»18C1)  —  SHZPPKB 
BAS  BOBOBH  OT  PBOOF  TO  SHOW  STIPULA- 
TION m  bux  or  laoxito  cHAnoBD  bt  cus- 
tom. 

In  an  action  against  a  carrier  to  recover 
for  the  loss  of  property  left  on  siding,  the  bur- 
den was  apon  the  plaintiff  to  show  tbat  a  stipa- 
latlon  in  the  bill  of  lading,  to  tUta  effect  tbat 
the  carrier  should  not  be  liable  for  property  on 
such  a  siding,  had  been  altered  by  caatom  and 
usage,  and  the  extent  of  the  modification. 
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8.  Gauiem  ^»118— Lubiutt  mPKiTDiNe  on 

DKUVKBT  AHD  ACOKPTANCK  OW  BHIFUSNT. 

Delivery  and  acceptance  are  eaaentlal  to 
Impose  upon  a  railway  company  the  duties  and 
obligations  of  a  common  carrier. 

4.  Cabbibbs  «=»113— PLAonia  loaded  cab  on 

BIDINO  nor  ACCKPTAKCB  09  GOODS  BT  IU>S- 
RIEB. 

In  an  action  against  a  carrier  for  loaa  of 
property  by  fire  while  standing  on  a  riding,  the 
mere  placing  of  the  car  upon  the  aiding  was 
not  delivery  to  or  acceptance  by  the  carrier  of 
snch  car,  although  the  carrier  had  given  the 
shipper  blank  bills  of  lading  to  be  filled  out, 
whidi  bills  of  lading  were  signed  by  the  freight 
conductor  when  notified,  or  when  he  saw  that 
loaded  cars  were  atanding  on  the  aiding. 

Department  1. 

Error  to  District  Gonrt,  Otero  Comity; 
J.  E.  Rizer,  Judge. 

Action  by  the  Colorado  Alfalfa  Mill  & 
Power  Company  againat  the  Atchison,  To- 
peka  &  Santa  F6  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.  Beversed,  with  dlrectiona. 

Defmdant  In  error  was  plaintiff  and  plain- 
tiff In  error  was  defendant  in  the  district 
court,  and  they  are  hereinafter  so  designated. 
Plaintiff  bad  an  alfalfa  meal  mill  at  Rober- 
ta, Colo.,  and  for  some  months  bad 
made  ah^ments  therefrom  over  defmidant's 
railway.  These  shipments  amounted  general- 
ly to  one  or  two  cars  dally,  Okough  sometimes 
as  many  as  tout  cars  were  sbipped,  and  oc- 
casionally, for  several  days,  none  at  all. 
Roberta  is  about  three  miles  from  Swlnk, 
and  both  stations  are  on  defendant's  rail- 
way. An  ag»)t  is  employed  at  Swlntc,  but 
none  at  Roberta.  Roberta  Is  <»  a  branch 
line,  and  shipments  to  and  from  that  point 
are  handled  by  the  agent  at  Swlnk.  In  the 
early  course  of  this  business  cars  were  load- 
ed and  moved  to  Swlnk,  where  bills  of  lad- 
ing were  made  out  and  delivered.  The  bills 
used  contained  the  following  provision: 

"Property  destined  to  or  taken  from  a  sta- 
tion, wharf,  or  landing  at  which  ^re  la  no 
regularly  appointed  agent  shall  be  entirely  at 
risk  of  owner  aftpr  unloaded  from  cars  or  ves- 
sels, or  until  loaded  into  cars  or  vessels,  and 
when  received  from  or  delivered  on  private,  or 
other  sidings,  wharves,  or  landings  shall  be  at 
owner's  risk  until  the  cars  are  attached  to  and 
after  they  are  detached  from  trains." 

Saturday,  January  30,  1915,  two  empty 
cars  were  placed  on  the  siding  adjacent  to 
the  mill;  one  of  these  was  loaded  by  plain- 
tiff and  removed  by  defendant.  Plaintiff 
finished  loading  the  other  about  5:30  p.  m. 
at  a  time  when  the  local  train  should  have 
been  supposed  to  have  returned  to  Swlnk 
for  the  day.  No  train  was  operated  on  the 
branch  on  Sunday.  No  notice  of  any  kind 
wns  given  defendant  that  the  car  was  ready 


for  shipment  During  the  night  followlDg 
this  car  of  meal  was  destroyed  by  Are  of  un- 
known origin.  Plaintiff  brou^t  suit  to  re- 
cover the  value  thereof,  $239.40.  Jury  vas 
waived,  and  upon  trial  to  the  court  phiintur 
obtained  Jndgm^t.  From  that  Judgmeit 
defaidant  prosecutes  this  writ.  PlalDtiS 
contends  that  at  the  time  of  the  destruction 
of  the  meal  In  question  It  had  been  delivered 
to  and  was  in  the  possession  of  the  raUva; 
company.  Defendant  maintains  the  coAnry. 
This  Is  the  sole  question  necessary  for  our 
determination. 

Henry  T.  Rogera  and  George  A.  H.  Fra- 
ser,  both  of  Denver,  and  O.  C.  Heainab^er, 
of  La  Junta,  for  plaintiff  In  error. 

Sabin,  Hasklns  &  Sabin,  of  La  Junta,  tm 
defendant  In  error. 

BUBKB  J.  (after  stating  tbe  fscli  u 

above).  [1,  t]  Bnch  was  the  proven  diaracter 
of  tbe  tOidk  upon  wtaidi  tba  car  stood  at 
the  time  of  the  flre  that,  were  the  contract 
betwe»i  Uie  parties  solel^  evldoiced  by  tbe 
bill  of  lading,  plaintiff  could  not  recover. 
Such  contract,  however,  may  be  altered  by 
custom  and  usage.  If .  ft  S.  By.  Co.  v.  KAh, 
TS  Ala.  396,  49  Am.  Rep.  54.  That  It  had 
been  so  altered  in  the  pres»it  case  Is  admit- 
ted. The  burden  of  proving  the  extent  of 
that  modlflcation  devolved  upon  plaintiff. 
It  must  prove  what  custom  and  usage  bad 
been  adopted  by  the  lurties  as  constltutlDg 
delivery  In  lien  of  Oie  attaduncnt  of  the 
cars  to  defendant's  train. 

In  response  to  this  reQoirement  plaintiff 
produced  evidence  that:  (1)  The  defendant, 
by  Its  agent  at  Swlnk,  delivered  to  O.  L 
Boyd,  plaintiff's  assistant  manager,  blank 
bills  of  lading,  a  seal  book,  and  car  seals. 
(2)  Defendant,  when  required  by  plaintiff, 
placed  empty  cars  for  Its  use  upon  die  sid- 
ing In  question.  (3)  When  loaded  by  plain* 
tiff,  its  agents  sealed  the  cars,  made  a  record 
In  the  book  menti<»ied,  and  filled  out  a  bill 
of  lading,  except  the  signature  by  defendant. 
(4)  Cars  so  loaded,  sealed,  recorded,  and 
billed  were  removed  by  the  railway  com- 
pany, either  upon  notice  by  telephone  to  the 
agent  at  Swlnk  or  when  so  found  by  the  rail- 
way company's  train  crews.  (6)  When  so 
removed,  such  crews  first  learned  from  plain* 
tiff's  agents  that  the  cars  were  ready  for 
shipment;  bill  of  lading  was  presented  to 
the  conductor,  who  signed  same  for  defend- 
ant and  delivered  copy  thereof  to  its  agent 
at  Swlnk. 

[31  It  affirmatively  appears  from  the  evi- 
dence that  no  car  was  ever  ^mowd  from  this 
siding  until  notice  by  telephone  to  the  ageut 
at  Swlnk  that  the  car  was  loaded  and  ready, 
or  until  such  notice  was  given  orally  to  the 
train  crew  by  plaintiff's  agents,  or  until 
bin  of  lading  had  been  signed  and  copy  there- 
of passed  Into  the  hands  of  defendant's  agent, 
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the  ctmdnctor.  Such  notice  and  rigQing  of 
bill  of  lading  were  an  essential  part  of  tbe 
coBtom  and  usage  constituting  the  contract, 
or  supplanting  that  portion  of  tbe  contract 
requiring  the  attachment  of  the  cara  to  de- 
foidant's  train  to  constitute  delivery.  De- 
livery and  acceptance  were  essential  to  Im- 
pose upon  tbe  railway  company  the  duties 
&nd  obligations  of  a  common  carrier.  Hut- 
chison, Carriers  (3d  Ed.)  voL  1,  {  105. 

[4]  There  la  no  proof  thereof  as  to  tbe  car 
in  question;  hence  a  fatal  defect  In  the 
evidence  of  delivery.  In  addition  to  this, 
there  Is  no  evidence  of  any  notice  to  tbe  com- 
pany that  more  than  tbe  car  already  loaded 
and  taken  would  be  ready  for  shipment  on 
the  30th.  Tbe  car  In  question  was  loaded 
and  sealed  after  the  local  had  gone.  No 
crew  would  be  where  It  could  reasonably 
be  expected  to  learn  of  tbe  loading  of  this 
car  until  the  following  Monday.  There  was 
00  actual  delivery  and  acceptance  of  the 
car  In  question;  nothing  which  could  be  con- 
strued, either  under  the  law,  or  tbe  bill  of 
lading,  or  the  established  custom  and  usage, 
as  sucb  delivery  and  acceptance. 

At  the  time  of  the  flre  tbe  car  was  there- 
fore In  possession  of  plalutifT,  and  the  Judg- 
m«it  Is  accordingly  reversed,  with  directions 
to  the  court  below  to  enter  judgment  herein 
for  defendant 

OABBIGUBS,  a  J.,  and  TBLLBB,  J.,  con- 
cur. 


JOSLTN  T.  PEOPLE.   (Ko.  9566.) 

(Supreme  Oourt  of  Colorado.   June  2,  1919. 
Rehearing  Denied  Oct  6,  1019.) 

3.  GoRTEHPT  <g=>52— Witnesses  *=>21— Re- 
rusAL  TO  TEsnrr  in  judiciai,  iktxstioa- 

TlOW  CBIMIITAL  CONTBMPT. 

Refusal  to  testify,  in  judicial  investigation 
for  parpose  of  investigating  charges  made 
against  aheriff  and  the  drawing  of  the  grand 
Jury,  was  a  direct  criminal  contempt,  whidi 
might  be  punished  summarily. 

2.  Contempt  ^14^Mi8coNniTor  o»  omcnt 

IN  BEIfCnON  or  JTBOBS  CONBTITDTSS  OBIU- 
INAI.  CONTBMFT. 

An  officer  charged  with  the  duty  of  selecting 
and  summoning  jurors,  who  excludes  all  thoae 
acquainted  with  counsel  for  the  defense  solely 
upon  that  ground,  is  guilty  of  a  erosa  contempt 
of  court,  and  the  same  is  true  if  the  officer  were 
suilty  of  a  aimilar  violation  of  duty  in  summon- 
ing grand  jurors. 

3.  CoHTBim  •s»l4— OoHBPiBAcrr  or  oband 

JUBOSa  TO  TXOLATX  OATH  OONBTXTUm  CON- 
TEMPT. 

If  grand  jnror,  Iwftn^  taking  oa.th  that  he 
will  present  no  person  through  malice,  hatred, 
or  ill  will,  under  Rev.  St  1908,  §  3699,  has  en- 
tered into  an  agreement  or  conspiracy  to  violate 
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it  and,  as  a  grand  iutor,  la  engaged  In  eonsnm- 
mating  that  agreement  or  conspiracy,  he  is  In 
contempt  and  may  be  punished. 

4.  Grand  jitbt  «s>16— Disqualotoation  or 

JUBOB  NOT  BENDEBINO  INDICTICENT  INT  ALIO.. 

Generally  neither  bias  nor  prejudice  of 
grand  juror,  nor  his  intereat  in  a  prosecution 
other  than  a  direct  pecuniar;  interest  nor  the 
fact  that  he  has  formed  or  expressed  an  opin- 
ion, will  00  disqualify  him  as  to  render  invalid 
indictmeuts  returned  by  the  grand  joty. 

6.  WiTNESSEB  «S3>292,  294— When  wtbbest 

IN  CIVIL  LinOATION  UATTEB  OF  PBJVUJtGX. 

A  witness  may  not  refuse  to  testify,  because 
testimony  may  influence  civil  litigation  in  which 
he  is  interested,  or  because  he  considers  the 
matter  inquired  about  as  his  private,  confiden- 
tial, and  [>erBonal  business. 

6.  Contempt  «=»30— Poweb  or  ooubt  to  in- 

VESTIQATB  OHABQES  AS  TO  MiaCONOCCT  IN 
.  SELECTION  or  OBAND  JT7BT. 

Where  newspaper  published  article  attack- 
ing sheriff  and  his  selection  of  grand  jurors, 
court,  on  petition  of  foreman  of  grand  jury, 
may  hold  judicial  investigation  to  ascertain 
(rnth  or  fslsity  of  charges;  gross  contempt  of 
coort  having  been  committed  either  by  the  aber* 
ifl  and  some  of  tiie  grand  iurora^  or  by  the  pnb- 
HcatiMi  ot  the  ardele,  or  both,  and  the  primary 
object  of  such  investigation  being  to  purge  grand 
jury  of  corrupt  members,  if  any. 

7.  CoNTEMFT  •s>41^— Ooubt  xnvkstioatx  on 

NEWSPAPIB  AXIACK  OH  aBLCCTZON  Or  OBAHD 
JDBOB8. 

Where  newqtaper  pnhUshed  article  attacking 
sbcrifTs  method  of  impaneling  grand  Jury,  and 
foreman  of  grand  jury  petitioned  court  to  inves- 
tigate truth  thereof,  it  was  court's  duty  to  in- 
stitute a  judidal  liujidry. 

D^artment  1, 

Error  to  District  Court,  El  Paso  County ; 
J.  W.  Sfaeafor,  Judge. 

B.  H.  Joslyn  was  adjudged  In  contempt, 
and  he  brings  error  and  applies  for  super- 
sedeas. Supersedeas  draled,  and  Judgment 
affirmed. 

January  13,  1919,  In  the  district  court  of 
El  Paso  county,  a  grand  Jury  theretofbre  lu 
aessltm  filed  its  report  and  warn  disdharged. 
One  of  the  matters  undisposed  of,  for  ladi 
of  time,  was  the  Investigation  of  the  depart- 
ment of  public  safety  of  ttie  dty  of  Colorado 
Springs.  Vi^nmary  27,  1910,  another  grand 
jury  was  Impaneled,  and  among  other  things 
given  it  in  charge  was  the  completion  of 
this  investigation.  On  March  7,  1919,  while 
this  grand  jury  was  sitting,  there  appeared 
in  a  certain  newspaper,  tbe  Labor  News, 
published  in  the  dty  of  Colorado  Springs, 
the  following  article: 

"Curious  Coincidences. 

"Isn't  it  a  curious  coincidence  that  the  lead- 
ers of  tbe  county  Eepublicans  should  boast  aft- 
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«r  their  victory  last  fall,  *We  wQl  now  proceed 
to  clean  oat  tbe  City  HallT  Isn't  it  a  carious 
coincidence  that  a  Republican  sheriff,  when 
drawing  a  grand  jury  to  investigate  a  dty  de- 
partment  presided  over  by  a  Democrat,  should 
happen  to  find  w  many  Jarors  who  had  made 
their  boasts  of  what  they  wonld  do  to  that  de- 
partment If  th«y  had  the  chance?  Isn't  it  a  cu- 
rioas  coincidence  that  all  of  the  jurors  save  one 
belong  to  one  party)  And  isnt  it  a  curious 
coincidence  that  when  this  lone  Democrat  was 
discovered  that  a  way  was  discovered  to  have 
him  resign?  Isn't  it  a  curious  coincidence  that 
justice  should  be  called  blind  when  she  has  such 
a  keen  rislon  as  that?" 

March  22,  1919,  there  was  filed  In  tbe  dis- 
trict court  of  El  Paso  county,  "In  the  Mat- 
ter of  Grand  Jury,  January  Term,  1919,"  a 
petition,  signed  by  the  foreman  of  the  grand 
jury,  setting  up  the  article  above  quoted, 
showing  to  the  court  tliat  It  constituted  "a 
direct  charge  as  to  tbe  competoicy  of  mem- 
bers of  tbe  grand  Jury,"  and  asking  that  an 
Investigation  be  Immediately  had  by  the 
court  "to  determine  tbe  truth  or  falsity  of 
the  charges  made  as  aforesaid,  In  order  that 
any  members  of  said  grand  jury  who  may 
he  found  dlsQualifled  to  act  may  be  r^oved 
therefrom."  This  petition  further  prayed 
that  plaintlfl  In  error,  as  the  reputed  editor 
and  owner  of  tbe  newspaper,  be  summoned 
as  a  witness  and  examined  concerning  the 
charges  made  In  the  article  In  qnestlon. 

This  petlti(»i  was  presented  to  the  court, 
and  a  subpoena  ordered  Issued  for  tbe  said 
Joslyn,  returnable  at  2  p.  m.  on  said  date. 
In  response  thereto  Joslyn  appeared  in  per- 
son and  by  counsel,  who  objected  to  the  call- 
ing of  the  witness  to  testify  and  to  tbe  hear- 
ing. This  objection  was  overruled,  and  ex- 
ertion saved.  Thereupon  the  witness  testi- 
fied that  be  was  tbe  owner  of  the  Labor 
News ;  that  he  was  acquainted  with  the  ar- 
ticle In  qnestl(m;  that  he  understood  the 
department  referred  to  therein  was  the  de- 
partment of  public  safe^  of  the  dty  of  Col- 
orado Springs ;  that  he  knew  nothing  whldi 
would  disqualify  any  member  of  the  grand 
Jury  from  acting;  that  he  knew  of  none  ot 
them  having  made  a  boast  sucb  as  was  re- 
ferred to  In  the  article.  He  was  then  asked 
if  he  wrote  the  artlde,  to  wblch  bis  counsel 
objected,  saying: 

"He  sbonld  first  be  warned  by  the  court,  or 
somebody,  if  it  might  In  any  manner  teai  to  in- 
criminate him." 

The  court  replied  that  the  flA)jecUon  would 
hare  to  come  from  Mr.  Joslyn.  The  ques- 
tion was  re-read  and  tbe  witness  answered: 

"I  decline  to  answer  that  question,  for  the 
reason  it  is  private,  confidential,  and  personal 
business." 

After  some  further  colloquy  between  court 
and  counsel,  a  continuance  was  granted  until 
2  p.  m.  Mardjr  24th  following  when  tbe  wit- 


ness again  appeared  in  person  and  by  Ur. 
Kriger  and  Mr.  Kinsley,  his  counsel  The 
proceedings  of  March  22d  were  read,  argu- 
ment bad,  and  authorities  dted.  Tharenpon 
Mr.  Kinsley  stated  that  ttie— 

"witness  refuses  to  take  tbe  stand,  and  refuses 

to  answer  any  further  questiona  in  the  proceed- 
ing, for  the  reason  that  the  court  is  without  ju- 
risdiction, and  the  order  commanding  him  to 
take  tbe  stand  and  answw  further  qnestiotu  li 
and  would  be  void." 

In  answer  to  the  conrf  s  Inquiry  of  the 
witness  If  he  still  dedlned  to  answer  ttw 

questions,  he  said: 

"My  coansel  has  made  the  statement  for  mt 
which  I  Indorse.  On  advice  ot  my  ooonsel,  I 
refnse  to  take  the  stand  and  anawer  questiona." 

Thereupon  the  witness  was  adjudged  In 
omtempt,  and  seitenced  to  be  imprisoned  la 
the  county  Jail  until  he  answered  the  ques- 
tions submitted  to  him,  "or  until  the  farther 
order  of  the  court" 

From  tills  Judgmoit  tbe  witness  brings 
error.  A  stay  of  execution  was  granted, 
and  the  matter  la  now  before  us  <m  appllca- 
tton  for  supersedeas. 

Samud  H.  Kinsley  and  J.  W.  Kriger, 
botti  of  Colorado  Springs,  for.  plalntltt  In 
error. 

Victor  B.  Eeyes,  Atty.  Gen.,  and  William 
R.  Bamsey,  Asst  Atty.  Gen.  (WUUs  L. 
Strachan,  of  Colorado  Springs,  of  counsel), 
tor  the  People. 

BUBKE,  J.  (after  stating  the  facts  as 
above).  Two  contentions  are  made  In  behalf 
of  plaintiff  In  error:  First,  that  the  Judg- 
ment Is  defective  in  form;  second,  that  the 
court  exceeded  its  Jurisdiction. 

[1]  It  Is  unnecessary  to  dwell  long  on  tbe 
first  of  these,  that  tbe  Judgment  was  de- 
fective in  form.  This  was  a  refusal  to  tes- 
tify in  a  Judicial  Investlgaticm  of  general 
public  concern ;  hence  a  direct  criminal  con- 
tempt, which  might  be  punished  summarily. 
Lindaey  v.  People  (No.  8831)  181  Pat  631, 
decided  by  this  court  April  7,  1919  (not  yet 
officially  reported).  In  sach  cases  the  purpose 
of  reciting  the  focts  in  the  Judgment  Itself  Is 
that  they  may  be  so  fully  set  forth  in  tbe  rec- 
ord as  to  liable  tbe  defendant  to  bave  the 
cause  reviewed.  It  is  enough  to  say  that  this 
order  of  commitment,  which  la  made  a  part 
of  the  record  and  Is  now  before  us,  sufficient- 
ly sets  forth  such  facts. 

The  qnratlon  of  the  Jurisdiction  of  the 
court  depends  upon  tbe  meaning  of  the  ar^ 
tide  In  question,  and  its  relation  to,  and 
probable  effect  upon,  tbe  grand  Jury  and  Its 
work.  The  meaning  of  ttie  artlda  Is  not  to 
be  detlrmined  firom  wbat  bnr  one  says  about 
it  It  speaks  tor  itself.  Striped  of  all 
self-evidrat  camoufiage,  It  fs  a  simple  state- 
ment that  tbe  drawing  <tf  tbe  graiid  Jury 
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was  a  piece  of  diicanar;  that  the  aherltE 
who  drew  It  Tlolated  bis  oatti  of  offloe  and 

Belected  Its  members  for  an  nlterlor  purpose ; 
that  be  Intentionally  selected  men  who  had 
not  only  prejudged  the  particular  matter 
referred  to  tbem  by  the  court,  but  bad  pre- 
judged it  solely  from  the  standpoint  of  par- 
tisan politics;  that  tbey  were  making  no 
pretention  of  passing  upon  its  merits,  but 
had  openly  boasted  their  determination  to 
do  the  contrary ;  that  they  had  entered  upon 
their  duties  wltb  a  fixed  Intuition  of  violat- 
ing their  oath  of  office  in  the  discharge  there- 
of; and  that,  so  far  as  this  particular  in- 
vestigation was  concerned,  the  whole  pro- 
ceeding was  a  force  and  a  Judicial  outrage. 
We  think  such  la  tbe  plain  purport  of  this 
article  and  the  intention  of  Its  author.  That 
it  was  calculated  to  bring  discredit  upcm  the 
^nd  Jury  and  Its  work,  and  contanpt  upon 
the  court  of  which  It  was  an  important  part, 
camiot  be  doubted. 

Section  3700.  Revised  Statutes  of  Colorado 
1908,  provides  as  follows: 

"In  any  case  where  a  grand  Juror  has  been 
sworn  and  it  becomes  necessary  to  investigate 
his  conduct  with  referoice  to  any  charge, 
*  *  *  tbe  district  attorney  shall  briefly  set 
forth  such  fact  in  writing  to  the  district  judge, 
who  shall  excuse  such  juror  from  further  at- 
tendance.  •   •  •» 

From  tliis  It  !■  contended  that  the  sole 
duty  of  tbe  court  la  tbe  present  case  was  to 
act  thereunder.  If  aa,  this  wouM  have  re* 
Qolred  a  discharge  of  all  of  the  grand  Jnrora. 
as  the  ebaxgB  was  made  asalnst  alL  A 
similar  dmrge  might  then  have  been  made 
against  their  saeoesKos,  and  It  wotdd  flius 
be  In  the  power  of  one  whose  conduct  was 
being  Investigated  by  a  grand  Jury  to  effec- 
tually block  sudf  Investigation.  This  sec- 
tion r^tes  only  to  a  cba^  pending  before 
tbs  grand  Jury  for  Investigation.  It  has  no 
relation  to  a  diarge  as  to  the  competency  of 
grand  Joiotb  as  sndi. 

[2]  An  officer  chained  with  the  duty  of 
selecting  and  summoning  jurors,  who  ex- 
cludes all  those  acquainted  with  counsel  for 
the  defense  solely  upon  that  ground.  Is  guilty 
of  a  gross  contempt  of  court,  and  should  be 
Bererely  dealt  with.  Harjo  v.  U.  S.,  1  Okl. 
Cr.  590,  98  Pac.  1021,  20  L.  R.  A.  (N.  S.) 
1013.  The  same  is  true  if  tbe  officer  were 
suilty  of  a  similar  violatltm  of  duty  in  sum- 
moning grand  jurors. 

[3]  Each  grand  Juror  Is  required  to  take 
an  oath  that  be  "will  present  no  i)erson 
tlirougb  malice,  hatred  or  111  will."  Section 
3699,  Revised  Statutes  of  Colorado  1908.  If 
before  taking  such  oath  be  has  entered  Into 
an  agreement  or  cons^rfracy  to  violate  It,  and 
as  a  grand  Jnror  he  Is  engaged  in  consum- 
natlng  that  agreement  or  conspiracy,  he  Is 
clearly  in  contempt,  and  nay  be  punished. 
D.  8.  v.  KUpntrlck  (D.  O.)  18  VeA.  765. 

[4]  The  general  rale  la  that  neither  the 
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bias  nor  prejudice  of  a  grand  Juror,  nor  bis 
Interest  in  a  prosecotlim  (other  than  a  di- 
rect pecuniary  interest),  nor  tbe  fact  that  he 
has  formed,  or  expressed  an  opinion,  will  so 
disqualify  him  as  to  render  invalid  Indict- 
ments returned  by  the  grand  jury.  20  Cyc 
1300 ;  U.  S.  V.  Belvln  (O.  O.)  46  Fed.  381 ;  Com. 
V.  Woodward,  167  Mass.  616,  32  N.  E.  039,  34 
Am.  St  Bep.  302;  Bolland  T.  Com..  82  Fa. 
306,  22  Am.  Rep.  768.  But  we  know  of  no 
authority  which  goes  so  far  as  to  bold  that 
this  would  be  true  where  Jurors  bad  deter- 
mined, through  malice  or  bribery,  to  violate 
their  oaths.  It  is  the  difference  between 
honest  error,  to  wblt^  all  men  are  subject, 
and  that  willful  corruption  which  distinguish- 
es the  malefactor. 

It  should  be  borne  In  mind  that  plaintiff  In 
error  was  not  adjudged  guilty  of  contempt 
for  any  aspersions  cast  upon  tbe  grand  Ju- 
rors, or  upon  the  sheriff,  but  for  his  refusal 
to  answer  as  a  witness  In  an  investigation 
being  conducted  by  tbe  court  to  determine 
the  truth  <rf  a  charge,  publicly  made,  that  the 
grand  Jury,  an  Important  part  of  tbe  ma- 
dilnery  of  the  court,  had  been  turned  Into 
an  engine  of  (qpprasa&om. 

[S]  A  witness  may  not  refuse  to  testify  be- 
cause Bucb  testimony  may  Influence  dvll 
litigation  In  wbldi  he  Is  Interested.  Radin- 
sky T.  People  180  Pac.  88.  For  tbe  same  rea- 
son he  may  not  refuse  to  testify  because  be 
conslderi  the  matter  inquired  about  as  bis 
^'private,  confldoitlal,  and  personal  business.** 

[I]  It  was  perfectly  dear  In  the  present 
case  Ibat  a  gross  cont«npt  of  - court  had  been 
committed,  eitlier  by  tbe  sheriff  and  some  oC 
the  grand  Jurors,  or  by  tbe  publication  of 
tbe  artlde  In  question,  la  both.  It  Is  equal- 
ly dear,  and  iiot  denied,  that  that  contempt 
could  have  been  tried  and  tbe  guilty  parties 
punished  In  a  direct  ivoceedlng  against  than, 
or  any  of  tbem,  for  that  purpose  Tba  ques- 
tion here  lo  be  determined  Is: 

"Might  the  court,  upon  having  the  metttf 
called  to  its  attenti<m,  proceed  first  to  deter-  * 
mine  the  probable  troth  thereof,  and  call  and 
examine  witnesses  for  that  purpose?" 

The  primary  object  of  such  an  Investiga- 
tion was  to  purge  the  grand  Jury  of  corrupt 
members,  if  any  such  there  were.  That  ob- 
ject was  of  more  vital  Importance  In  the  ad- 
minlstratlon  of  justice  than  the  mere  punish- 
ment of  those  who  had  already  offended. 

"It  Is  manifest  that.  If  the  Jury  is  Insulted 
and  treated  with  contempt,  the  court  must  pro- 
tect them,  for  they  can  render  no  Judgment 
and  are  powerless  to  protect  themselves."  State 
V.  Shepherd,  177  Ho.  20&-228,  78  S.  W.  7»- 
86,  99  Am.  St.  Bap.  621. 

So  with  a  grand  Jury.  Suppose  the  at- 
tack bad  been  printed  anonymously  and 
widely  circulated  In  the  community,  and  was 
thus  brought  to  the  attention  of  tbe  court, 
and,  while  neither  author  nor  publisher  were 
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known,  witnesses  were  at  band  who  could 
advise  the  court  of  thrir  Identity.  The  grand 
Jury  could  not  summon  and  examine  them, 
because,  being  powerless  to  punlah  the  con- 
tempt, they  were  without  Jurisdiction  to  In- 
vestigate It  But  can  It  be  said  that  the 
court,  which  bad  tbe  duty  to  protect  the 
grand  Jury,  was  also  powerless,  because, 
forsooth,  the  Identity  of  the  oftender, 
though  easily  ascertainable  had  not  been 
disclosed? 

Za  an  early  Oallfomla  case  an  attorney 
for  one  whose  conduct  was  under  investiga- 
tion by  a  grand  Jury  addressed  a  letter  to 
the  grand  Jurors,  reflecting  upon  their  con- 
duct and  integrity,  and  denoundng  them  for 
permitting  themselves  to  be  cormptly  used 
by  a  peraon  ot  wealth  for  the  purpose  of 
finding  indictments  to  gratify  his  private 
malice  and  opprem  and  crash  his  adversary. 
The  ofFense  In  that  case  was  less  serious 
tlian  the  one  here  under  Inveatlgatlw.  That 
was  a  mere  private  letter,  whldi  might  only 
come  to  the  at^Uon  ot  one  or  more  of  the 
grand  Jurors.  This  was  as  public  in  its  na- 
ture as  it  was  pooBlble  Cor  the  off^er  to 
make  It  There  the  matter  arose  upca  a  re- 
view of  a  Judgment  In  contempt  against  Qie 
writer  of  the  letter,  ^nie  court  said: 

"If  the  Invectlvca  against  the  person  named 
in  the  letter,  and  otbera,  who  are  accnsed  of 
having  been  hired  by  falm  to  aid  and  abet  him 
in  his  design,  were  foanded  up«i  facts,  and  tbe 
petitioner,  as  an  attorney  of  the  court,  had  tug- 
getted  ihem  to  the  court  in  a  re^Iar  way,  it  Is 
not  to  be  doubted  that  upon  tuch  a  auggeation 
judicial  inguiry  ipoald  have  been  inatituted,  and 
that,  if  there  were  adduced  any  evidence  at  all 
to  sustain  the  suggestion,  prompt  action  would 
bare  been  taken  to  vindicate  the  law,  maintain 
the  reapect  dne  to  the  court,  and  to  protect  the 
coort  and  the  grand  Jury  under  its  flnperrision 
and  1^1  eraitrol  against  i>«sons  implicated  in 
the  attempt  to  commit,  or  in  tbe  commission  of, 
such  criminal  acts.  *  *  *  And  sdch  criminal 
acts  are  also  punishable  as  contempts  of  court, 
for  they  taint  with  saBpicion  the  proceedings 
which  they  touch,  embarrass,  hinder,  and  delay 
courts  in  the  exercise  of  their  functions,  and, 
if  suffered  to  pass  unrebnked  and  nnpunished  by 
the  court  whose  proceedings  are  tainted  by 
them,  they  result  in  a  paralysis  ot  Judicial  con- 
Sdencc.  To  prevent,  arrett,  and  puniak  for 
tuch  ofenM,  wither  eamntittei  or  attempted 
to  fie  oommttted  by  or  upon  any  gremd  iuror,  is 
thantfore  the  duty  of  every  oouri  in  which  tuch 
a  jury  may  be  nitting  in  the  diacharge  of  ita  <I«- 
tiet;  and  if  guilt  ahould  be  found  to  attach  to 
mcmiers  of  the  grand  jury,  the  jury  ahould  be 
promptly  diaohwged,  and  the  matters  against  the 
members  thereof  should  be  referred  to  another 
grand  jury.  *  *  *  It  is  of  the  highest  im- 
portance that  jurors  and  judicial  officers  should 
be  protected  and  preserved,  not  only  from  all 
improper  infiuences,  but  even  from  the  suspicion 
of  such  influences.  *  *  *  A  grand  jury 
should  never  forget  that  it  sits  as  tbe  great  in- 
quest between  the  state  and  the  citizen,  to  make 
accusations  only  upon  suffident  evidence  of 
guilt,  ud  to  protect  the  citlsoi  against  anfmmd- 
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ed  accusation,  whether  from  the  govemment, 
from  partisan  passion,  or  private  malice.  Bat 
the  letter  was  •  •  •  aimless  for  any  pnr- 
pose,  except  to  exasperate  the  jurors,  by  the  ai- 
perdona  upon  their  official  conduct  vhich  it 
contained,  or  to  deter  them  from  performiiiK 
their  duties  by  the  threats  of  public  clamor 
which  it  expreesedt  or  to  create  a  distrust  uid 
a  want  of  confidence  In  any  action  which  might 
be  taken  as  the  result  of  their  investigation,  and 
thus  to  embarrass  the  court  itself  in  tbe  admin- 
istration ot  Justice.  That  such  a  communication 
to  a  jury  sitting  in  or  In  connection  with  t 
court,  of  which  it  is  a  component  part,  and  while 
engaged  in  the  exercise  of  Its  functions,  is  a 
punishable  contempt  of  court,  does  not  admit  ot 
doubt  'Any  publication,  whether  by  parties 
or  strangers,  which  concerns  a  case  pending  in 
court,  and  has  a  tendency  to  prejudice  Uie 
public  concerning  tbe  merits,  or  which  r«flecti 
on  the  tribunal  or  its  proceedings,  or  on  the 
parties,  the  jorors,  the  witnesses,  or  the  coun- 
sel,  may  be  visited  as  ^  contempt'  Bish.  Crim. 
Law,  S  216.  It  would  be  strange  if,  under  a 
govemment  of  law,  it  were  otherwise."  (Ital- 
ics are  ours.)  In  re  Tyler,  64  CaL  434,  1  Pac 
884. 

[I]  In  Qie  instant  caae  the  foreman  ot  tbe 
grand  Jury  anggested  Uiat  matter  to  the 
court  Upon  that  suggestion  the  court  did 
Institute  a  Judicial  inquiry,  as  was  bis  daty, 
and  If  guilt  had  been,  found  to  attadi  to  the 
Jurors,  or  any  ot  than,  he  would  doubUess 
have  promptly  Aiacbaived  audi  Jon>E%  as  was 
also  bis  duty. 

Any  grand  Jury  foreman,  wbo,  cosnlnnt 
of  such  a  publlcatioii  and  acquainted  with 
the  dntles  ot  bis  position,  should  fall  to 
call  it  to  the  attentlMi  ot  the  sHreslding 
Jndg^  would  be  unfit  to  be  further  trusted 
with  his  important  functions.  Any  Judge 
who,  having  such  a  matter  piaperis  called 
to  his  attention,  should  fail  to  Investigate 
it,  and,  if  found  true,  discharge  the  unworthy 
Jurors  and  direct  the  institution  of  proceed- 
ings for  their  punishment  and  the  punish- 
ment ot  the  sheriff,  or,  if  found  untrue,  di- 
rect the  institution  of  proceedings  for  tbe 
punishment  of  their  traducers  and  tbe  pro- 
tection ot  the  good  uEune  and  dignity  of  hia 
court  (unless  he  were  powerless  to  do  so), 
would  be  unfit  to  hold  Judicial  office.  Tbe 
simple  reason  Is  tb&t  it  these  things  were 
true,  or  were  publicly  charged  and  believed 
to  be  tme.  Indictments  returned  by  such 
grand  jury  wonid  be  mere  scraps  of  paper. 
Good  citizens  acting  as  petit  Jurors  would 
refuse  to  convict  thereon,  add  tbe  court  It- 
self would  be  brought  Into  that  contempt 
and  detestation  In  tbe  community  which  It 
richly  deserved,  and  rendered  Impotent  for 
anything  but  evil. 

The  fact  that  the  communication,  upon 
which  the  inquiry  was  based,  may  have  pray- 
ed action  which,  in  the  first  instance,  would 
have  been  Improper,  by  no  means  nullified 
the  investigation  or  ousted  tbe  court  of  Jurls- 
dictfim.  This  was  not  a  proceedlns  to  pun- 
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Ish  t&e  author  or  pnbUsber  of  "Curious  Coin- 
cidences," nor  to  adjndse  them  la  contempt 
for  libeling  tbe  sberlff.  It  was  an  Investiga- 
tion to  determine  whether  a  grand  Jury, 
tben  sitting,  was  composed  of,  upright  and 
law-abiding  citizens,  hcmestly  endeavoring  to 
keep  tbeir  oaths  and  act  as  "a  great  Inquest 
between  the  state  and  the  citizens,"  making 
accusations  "only  upon  sufficient  evidence  of 
guilt,"  and  protecting  "the  citizen  against 
mifounded  accusations,  whether  from  the 
juvemmeut,  partisan  luisslon,  or  private  mal- 
ice," or  whether  that  grand  jury  was  an  ag- 
gregatiim  of  political  tricksters,  brazenly 
sitting  in  the  halls  of  Justice  in  the  garb 
of  public  functionaries  and  juggling  with  the 
liberties  and  reputations  of  men. 

For  the  reasons  given,  tlM  supersedeaa  Is 
denied,  and.  the  Jodgment  afltaned. 


GABRiaUSS, 
concur. 


O.  J.,  and  TELLBB, 


LUCERO  et  al.  v.  COLORADO  LIFE  INS. 
CO.  et  al.   (No.  9305.) 

(Supreme  Court  of  Colorado.  Oct.  6, 1910J 

1.  COBPOBATIONS  «=S>8(KI0)  —  ReSCIBSXOIT  OF 
SUBSCBIFTIOH  TO  STOCK  AFIEB  TWO  TBABB 
DENIED. 

One  subscribing  and  giving  a  note  for  stock 
in  a  corporation  must,  if  be  desirea  to  rescind 
the  purchase  on  the  ground  of  fraud,  act  prompt- 
l7i  and  a  delay  of  two  years  was  too  great  to 
permit  rescission,  especially  in  view  of  the  fact 
that  the  corporation  doling  the  delay  had  be- 
come insolTent  and  its  estate  was  in  process  of 
administration  by  a  receiver. 

2.  COBPORATIONS  ^80(12)  —  IN  ACTION  POB 
BESCISSrON  OF  BUBBCBIPTION  TO  STOCK,  AL- 
LEOATIOir  THAT  DEFENDANT  AND  BEOETVEB 
WEBB  ITKOIJOENT  IMUATEBIAL. 

In  an  action  to  rescind  a  purchase  of  stock 
end  to  caned  a  note  given  therefor  on  the 
snnmcl  of  fraud,  allegations  that  dcfoidaat  and 
a  receiver  appointed  to  take  etatge  of  its  af- 
faits  were  negligent  in  falling  to  collect  cer- 
tain notes  due  the  corporation  were  immateriaL 

3.  InsuKAifci  ^33— Note  oiten  fob  sub- 

8CBXFTION  TO  ROCK  OF  ZN8UBANCB  COUPANT 
PBOPBBTT  of  inBITBAKCB  COHIOSSIOKEB. 
Under  Rev.  St.  1908,  |  S117,  a  note  given 
for  Btodt  in  a  proposed  insarance  company  can- 
not become  the  property  of  the  company  un- 
til 4100,000  has  been  deposited  wiOi  the  com- 
mlsBitmer  of  insurance,  and  the  subscription 
price  of  the  stock  Is  the  property  of  the  com- 
missioners and  not  of  the  company,  the  com- 
pany or  a  receiver  appointed  to  take  charge  of 
its  affairs  having  no  interest  therein,  except 
u  ccstnia  que  trostent,  and  each  is  true  of  a 
■nbscriptioD  note  made  directly  to  the  company, 
the  company  being  no  more  than  the  agent  of 
the  conuttiasioners. 


4.  APPEAZ  AND  EUOB  ^31119— In  SUrT  TO 
CANCEL  NOTE  FOB  SDBSCBIPTIOH  TO  INSDB- 
ANCE  COMPANT  INS0BANCE  C0U1U8BI0NEB  IS 
NECES8ABT  PABTT. 

In  BO  action  to  cancel  a  note  given  f6r  stock 
in  a  proposed  insarance  company  In  which 
$100,000  had  not  been  deposited  with  the  com- 
missioners of  insurance  as  required  by  Rev.  St 
1908,  I  S117,  the  Supreme  Court  on  appeal 
cannot,  where  the  commissioners  have  not  been 
made  parties  to  the  action,  direct  what  shall  be 
done  on  reversing  a  judgment  in  favor  of  the 
proposed  corporation;  the  commissioners  be- 
ing entitled  to  a  hearing  In  the  matter. 

&.  iNBITBAim  «»S3— TBANSRB  OF  NOTE  FOB 
SUBSOBIPTION  TO  INBUKANCB  COKFANT  IN 
HANDS  OF  INSUBAHCB  COUUSSIOMEB  EN- 
JOINED. 

In  an  action  to  cancel  a  note  given  for  stock 
in  an  insurance  corporation  which  tailed  to  de- 
posit 9100,000  with  the  commissioner  of  insur- 
ance as  required  by  Rev.  St.  1908,  S  3117;  the 
court  may  not  cancel  the  note,  where  the  com- 
missioners are  not  made  parties  to  the  action, 
but  the  plaintiff  Is  entitled  to  be  protected  by 
injuictlon  against  a  transfer  of  the  note  by  the 
insarance  company  to  an  innocent  purchaser. 

Department  2. 

Error  to  District  Court,  Rio  Grande  Conn* 
ty;  A.  Watscm  McHendrie,  Judge. 

Suit  by  £uBtacblo  Lucero  and  another 
against  the  Colorado  Life  Insurance  Com- 
pany and  William  O.  Plested,  receiver  of 
such  company.  Decree  for  defendants,  and 
the  plalntltFs  bring  error.  Reversed  and  re- 
manded, with  directions. 

Albert  L.  Moses,  of  Alamosa,  for  plaintiffs 
in  error. 

Forrest  C.  Nortbcutt  and  Jesse  6.  North- 
cutt,  both  of  DenTer^  for  defendants  In  error. 

DENISON,  J.  The  plaintiffs  brought  suit 
in  the  district  court  of  Las  Animas  county 
against  the  Colorado  Life  Insurance  Com- 
pany and  Plested,  receiver  thereof,  stating 
two  causes  of  action,  and  praying  the  court 
to  ascertain  the  exact  sum  due  the  receiver 
on  a  certain  note  of  f 12,000,  and  that  upon 
the  payment  of  such  sum  the  receiver  cancel 
and  surrender  the  note  and  the  mortgage  se- 
curing the  same. 

The  flrrt  cause  was  based  upon  alleged 
fraud  in  procuring  the  note,  and  the  charge 
was  that  misniiresentation  had  been  made 
as  to  the  afTairs  of  the  defendant  company, 
stock  in  whlc^  constituted  the  cimsideratlon 
for  one-half  the  note.  The  sectmd  cause  of 
action  was  upon  neglect  or  wrongful  conduct 
of  the  corporation  Itself  and  the  receiver  In 
failing  to  collect  certain  notes  due  the  cor- 
poration. The  case  was  tried  to  Uie  .court. 
Upon  the  evidence  on  the  first  cause  of  ac- 
tlcm  the  court  fbund  there  was  no  fraud. 
As  to  the  second  cause  of  action,  the  court 
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^  flrct*  lAi-c^  to  be  Unmaterinl,  ex- 
\'^>JMt  NoUtttiMijr  cottcenLtac  the  same,  and 
«i..;viv>2  %  <l«vc«»  tot  tbe  defoidaiits. 

MstUttiMj  fee  the  plaintiffs  showed 
i^AK  lu  JOJcU.  191^  aj«Dts  of  the  corporatloo 
t'<<.'<Htt«4<«l  Uw  iklnUitiffs  to  subscrllw  for  2,000 
»twin«  ot  stook  m  the  compaDy  at  $3  per 
»tMm  ftttd  to  borrow  of  the  company  $6,000 
«iKl  tu  i-iMksldenitlon  therefor  to  give  their 
nm»  for  $12,000  dated  April  25,  1912.  pay- 
«W»  10  years  after  date,  secured  by  mort> 
Kus«>  of  even  date,  on  a  large  amoant  of 
land  In  Costilla  county. 

[1]  The  company  never  did  any  Insurance 
buttlDCsa.  Tbe  money,  proceeds  of  the  stock 
which  was  sold,  was  wasted,  if  not  worse, 
and  the  company  shortly  became  insolvent 
No  part  was  paid  of  the  $100,000  required 
by  statute  to  be  paid  to  the  commissioner  of 
Inaarance.  The  plaintiffs  had  notice  of  the 
condition  of  affairs  at  least  as  early  as  April, 
1913.  On  the  28th  of  September,  1913,  the 
receiver  was  appointed.  The  plaintiffs  took 
no  action,  but  paid  Interest  to  the  receiver 
until  September  30,  1916,  when  they  brought 
this  suit  They  seek,  In  effect,  to  rescind 
their  purchase  of  stock.  If  they  were  to  re- 
scind it.  it  was  their  duty  to  act  promptly, 
especially  in  view  of  the  fact  that  the  com- 
pany durli^  their  delay  had  become  Insol- 
vent and  Its  estate  was  in  process  of  admin* 
istration  by  a  receiver.  Brown  v.  Gordon- 
Tiger  Co.,  44  Colo.  311,  822,  97  Pac  1042; 
Central  Life  Association  v.  Mulford,  45  Colo. 
240.  244,  100  Pac.  423. 

Th^r  dela7  was  too  great  to  pmult  le- 
BdssltHi.  , 

[2]  The  court's  holding  ooncranlng  the  sec- 
ond cause  of  action  we  tblnk  Ig  ixamat 

[S-B]  Howeva;,  we  think  ttiat  pOTttim  of  tbe 
note  the  con^eratlon  tor  which  was  stock 
tn  the  pr<^Kned  company  nerer  became  and 
could  not  becinne,  the  pn^rty  of  the  com- 
pany until  $100,000  had  beem  deposited  with 
the  commisBl<mer  of  Insurance  as  required 
by  section  S117,  B.  S.  1908.  In  Greiger  v. 
Salzer,  165  Pac.  240,  this  court  h^d  that  the 
commissioners  ai^ointed  under  that  statute 
were  ctiarged  with  the  express  duty  as  trus- 
tees to  collect  the  subscription  price  of  stoca, 
preserve  it,  pay  $100,000  of  It  to  the  commis- 
slouer  of  Insurance,  and  turn  the  rest  over 
to  the  company  when  the  company  began 
business ;  but  that,  if  they  failed  to  pay  the 
$100,000  over  to  the  commissioner  of  Insur- 
auce,  the  proposed  company  could  never  be- 
come a  company  to  do  business,  and  in  such 
case  the  commisslonera  must  pay  back  to  the 
subscribers  all  the  money  they  had  received 
from  them.  It  follows  from  this,  and  in- 
deed the  opinion  In  Grelger  v.  Salzer  express- 
ly says,  that  the  subscription  price  of  stock 
Is  the  property  of  the  commissioners  and 
not  of  the  company;  and  it  further  follows 
tliat  the  receiver  baa  no  interest  in  that  part 
of  Cila  note  the  coniddmtioa  <tf. which  was 


stock,  and— ^nce  It  is  the  price  of  stock  in 
a  proposed  company  which  Iiaa  never  come 
into  existence— it  must  be  returned  to  tbe 
purchasers.  We  cannot,  however,  direct  that 
tliat  order  be  made,  because  the  oommlssion- 
ers  are  not  parties  hereto,  but  we  Uilnk  tbat 
the  plaintiffs  should  be  protected  by  injun^ 
tlon  against  the  transfer  of  this  note  to  any 
Innocent  purchaser.  In  this  case  that  Is  all 
the  relief  that  can  be  given  them.  Wbea 
the  note  matures,  if  tlie  ccHnmlssioners  at- 
tempt to  collect  their  half  of  it.  the  defmse 
Justified  by  the  case  of  Crelgtt  r.  Salzer  can 
be  set  up  with  other  defenses,  if  any.  U 
it  becomes  necessary  to  dear  plaintiffs'  title, 
some  proceeding  can  be  begun  against  the 
commissioners. 

We  do  not  overlook  the  fact  that  tbe  note  I 
Is  made  directly  to  the  company ;  but,  luider 
Greiger  r.'  Salzer,  tbe  copipany  most  be  re- 
garded as  DO  mon  tiban  the  agent  of  Oia 
commissioners. 

The  Judgment  Is  reversed,  with  directions 
to  issue  the  Injunctltm,  above  suggested, 
forthwith,  and  to  iwoceed  In  aorairdance  witb 
this  <^>Inlon. 

GARRIGUES*  a  J.,  and  SCOTT,  J.,  eon- 
cur. 

On  Petition  tor  Beheailng. 

DBNISON,  J.  The  defmdants  In  error 
move  for  a  rehearing  upon  the  ground  that 
the  dedslcm  of  the  court  is  upon  a  cause  of 
action  or  a  thecwy  of  the  case  not  raised  or 
SDKested  In  the  court  beiaw. 

We  do  not  think  Oie  point  la  w^  takoL 
We  have  merely  suggested  relief  not  contem- 
0ated  below.  The  facts  shown  ia  the  caoh 
t^aint  and  in  the  proote  0(»npel  Oie  condn- 
BSxm  that  the  funds  i^nrlded  by  sidiBcrlption 
were  the  property  of  tbe  commlssionera  ap- 
pitted  under  the  statnta  It  Is  those  facts 
that  determine  the  relief  to  be  granted. 
Drake  t.  Bank,  44  Colo:  49.  96  Pac.  999.  We 
think,  however,  that  the  dateodauts  in  error 
are  right  In  ttieir  dalm  that  tbe  company 
and  the  recover  have,  as  cestnls  qui  trustcnt,  i 
an  interest  In  the  note,  and  we  do  not  wish 
to  derive  them  of  the  power  of  protecting 
that  interest  Neither  do  we  wish,  nor  did  I 
we  intend  by  our  former  (pinion,  to  derive 
the  plalntUEs  of  the  right  to  make  the  com- 
missioners parties  to  this  proceeding.  They 
may  do  so  and  may  amend  their  complalot  i 
for  tbat  purpose  and  in  other  respects,  if 
they  desire,  and  the  defendants  In  error  may 
do  likewise. 

The  defendants  In  error  request  ua.  If  we 
do  not  grant  the  rehearing,  to  make  certain 
directions  as  to  what  should  be  dme  by  the 
court  below.  We  cannot  do  this,  because,  in 
order  *'to  a  complete  determination  of  the 
controversy,"  the  commissioners  must  be 
brought  In,  and  they  have  a  right  to  be  heard 
upon  the  questicms  which  It  is  sutsested  we 
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s&onld  determine  now,  Indndlng  the  questltm 
whether  <me  dollar  per  share ''or  the  whole 
purchase  price  of  the  stock  or  bow  much 
shoald  be  deducted  from  the  note.  The  in- 
junction, required  In  our  former  opinion, 
should  be  nntll  the  amount  Justly  due  on  the 
note  is  determined  and  until  the  further  or- 
der of  the  court 

The  decree  Is  reversed,  and  the  cause  re> 
mandad  for  ivoceedings  not  Incon^stent  with 
these  opinions,  and,  to  the  extent  here  In- 
dicated, the  former  oplnlcm  is  modified. 

Oa  motion  for  reliearlng;  rehearlns  dented 
and  (q^lnlon  modified. 


OQNDIT  T.  HERRITT  PBINTING  ft  ETTA- 

TIONERY  CO.    (No.  9583.) 

(Soprcme  Oonrt  of  Colorado.   Oct  6»  1918.) 

1.  GOBFOUTTONB  4s>3SI— PEBSON AI.  UABCU* 
XT  W  OmOKBS  lOB  WOBE  DORS. 

Where  prtnten  knew  that  work  was  being 
done  for  corporation,  and  that  secretary,  when 
presented  with  Mils  tiierefor,  directed  that  they 
be  made  to  the  corporation,  and  where  such 
bfib  were  from  time  to  time  paid  hy  the  cor- 
poration's checks,  the  secretary  cannot  be  held 
liable,  in  the  absence  of  evidence  that  be  agreed 
to  become  personsllj  responsible  for  the  account, 
althoogh  the  work  was  diarged  to  Urn  on  the 
iKMiks  of  the  printers. 

2.  ParaciPAL  Awn  agknt  ®=3l31— Inteitt  to 

BXI7D  PBINCIPAI.  WHIN  ACT  WITHIN  AOENT'S 

AUTHORITT. 
When  the  agency  is  known,  and  the  act 
ii  within  the  agent's  aothority,  the  presumption 
is  tliat  the  intenticm  is  to  bind  the  principal,  and 
not  the  agent 

Error  to  County  Court,  City  and  County 
of  Denver;  Ira  C.  Bothgerber,  Judga 

Action  by  the  Merritt  Printing  ft  Station- 
ery Company  against  B.  C.  Condit  Judg- 
tneut  for  plaintiff,  and  defendant  brings  er- 
ror, and  applies  for  a  supersedeas.  Judg- 
ment reversed,  and  cause  remanded,  with 
directions. 

Cbaries  A.  Hurray,  of  Denver,  for  plaintiff 
in  error. 

Geo.  B.  Campbell,  of  Denvw,  for  defendant 
In  error. 

TELLER,  J.  The  defendant  In  error  had 
jQdgment  in  an  action  on  a  balance  on  ac- 
count tor  printing,  which  account  extended 
over  a  term  of  years.  Plaintiff  In  error  was 
the  secretary  and  treasurer  of  a  mining 
company,  and  it  Is  not  disputed  that  the 
printing  was  all  done  for  the  company.  The 
testimony  of  the  president  of  the  defendant 
In  error  was  that  he  knew  the  work  was  done 
for  the  mining  company,  and  he  admitted 
Uat,  when  bills  for  certain  work  were  ine- 


sented  to  Condit  In  his  name,  the  latter  di- 
rected that  they  be  made  to  the  mining  com- 
pany. The  ^hlblts  are  so  made  out;  tbtit 
is,  to  the  company.  It  Is  also  established 
that  the  bills  were  paid,  from  time  to  time, 
by  the  company's  checks. 

[1]  Under  this  state  of  fftcts,  in  the  ab- 
soice  of  any  evidence  that  Condit  agreed 
to  beoHDe  personally  responsible  for  the  ac- 
count he  cannot  be  held  liable.  This  court 
has  said: 

**Ia  gfflieral,  when  a  person  acts  and  con- 
tzaets  avowedly  as  the  agent  of  another,  who 
Is  known  as  his  principal,  his  acts  and  contracts, 
within  the  save  of  his  anthority,  are  consid- 
ered the  acts  and  contracts  of  the  principal,  and 
Involve  no  personal  liability  on  the  part  of  the 
agent."  Frambaefa  v.  Frank,  83  Colo.  S29,  81 
Pac.247. 

[t]  When  ttm  agency  is  known,  and  the  act 
Is  within  the  agent's  authority,  the  pmuml>- 
tlon  is  that  tho  Intuition  Is  to  Und  the  pdn- 
c^,  and  not  0w  agent  Although  It  be 
true  that  the  work  was  charged  to  Condit  on 
the  books  of  the  printing  coimnny,  he  would 
not  be  bound  thereby  under  the  facts  of  this 
caa&  Uenltt  knew  that  Cmdlt  was  acUnc 
for  the  mining  ounpany,  and  that  the  work 
was  for  It  sod.  that  being  so,  he  oonld  by 
no  process  of  bookkeeping  make  the  agent 
liable  wlUwut  his  consent 

The  Judgment  Is  reversed,  and  the  cause 
xonanded  for  farther  proceedings  In  harmony 
herewith. 


GABRIGTIXS. 
coiuur. 


a  J.,  and  BUB£B, 


yOUNOQUIST  ct  al  T.  INDUSTRIAL  COM- 
MISSION OF  COLORADO  et  aL 
(No.  91600 

(Supreme  Ooort  <tf  Ocdorado.  Oct  6, 1919:) 

MASISB  and  8B1VA1IT  «S3418(6)— Ov  AFFXAL 

unon  WoBKUKK's  Compensation  Act, 
nKDxitas  or  vaot  sijfported  bt  sttbstan- 

TIAL  BVnEHOZ  CONCLUSIVE. 
Where  the  state  Industrial  Commission,  In 
a  proceeding  onder  Workmen's  CompensatioD 
Act,  found  as  a  fact  that  a  servant  did  not 
come  to  his  dea^  by  reason  of  an  injury  receiv- 
ed in  the  course  of  his  employment,  and  the 
district  court  sustained  snch  finding,  the  Su- 
preme Court,  in  reviewing  the  proceedings  on 
writ  M  error,  cannot  interfere  with  snch  find- 
ing, it  it  is  aapported  by  credible  and  anbsten- 
tiai  evidenoeb 

En  Banc. 

Error  to  District  Court,  City  and  Oonnty 
of  Denver;  Julian  H.  Moore,  Judge. 

Proceeding  by  Sophie  Younggulst  and  an- 
other, under  the  Workmen's  Compensation 
Act,  to  obtain  compensation  for  the  death  of 
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Andree  Toungqulst,  opposed  by  Rowley 
Clark,  doln^  business  as  the  Clark  Brick 
Company,  tb«  employer,  and  the  London 
Guarantee  &  Accident  Company,  Limited. 
From  a  judgment,  affirming  and  confirming 
an  award  of  the  Industrial  Commission, 
denying  compensation,  aroUcants  bring  error. 
Affirmed. 

Andree  Tonngqolst  (hnsband  of  Soidile 
Tonnggulit  and  father  of  FredoliAi  Tonng- 
qulst)  was  employed  on  inly  19,  1917,  by  the 
defendant  bri(^  company,  and  <m  that  date 
was  Injured  by  Calling  brick  at  the  com- 
pany's place  of  bnrinett  In  DenTw,  Odo.  A 
day  or  two  after  the  Injury  he  returned  to 
work,  and  continued  in  the  employ  of  the 
company  for  Uiree  wedcs,  at  the  end  of 
which  time  he  was  takoi  to  his  bed  with  an 
illness  from  irtiich  be  died  one  week  later. 
The  widow*  for  herself  and  minor  child,  filed 
with  the  defendant  Industrial  Commission 
her  claim,  under  the  Workmen's  Compen- 
sation Act  Chapter  179^  p.  B15,  Laws  of 
1916.  Hearing  was  had  thereon,  and  Jan- 
uary 11,  1918,  said  claim  was  denied.  A  pe- 
tltitm  for  r^earing  was  filed,  whliih  was  de* 
nled  FdHTuary  28, 1918,  and  the  findings  and 
decree  of  January  11,  1918,  upheld  and  ee- 
tabllAhed  as  the  final  dedaton  of  the  cmn- 
mlHsion.  March  20,  1918,  plaintlfb  in  error 
filed  in  the  district  conrt  tbelr  complaint 
to  review  the  action  of  said  commission  and 
set  aside  its  findings.  June  4, 1918,  the  cause 
came  on  for  trial  In  the  district  court,  a  Jury 
was  waived,  and  the  evidence  theretofore 
submitted  to  the  commission  was  introduced 
as  the  sole  evidence  before  the  court,  which 
gave  Judgment,  affirming  and  confirming  the 
award  of  the  commission.  From  this  Judg- 
ment the  plaintiffs  bring  error.  * 

H.  W.  Spangler  and  Nathaniel  Halpem, 
both  of  Denver,  for  plaintiffs  In  error. 

Leslie  10.  Hubbard,  Atty.  Gen.,  John  U 
Schwelgart,  Asst  Atty.  Gen.,  and  William  E. 
Button,  of  Driver,  for  defendanta  In  error. 

BURKE,  J.  (after  stating  the  facts  as 
above).  The  only  question  of  Importance  In 
this  case  was: 

"Did  the  deceased  come  to  his  death  by  rea- 
son of  the  injury  above  mentioQed,  or  was -the 
cause  of  death  independent  thereof?" 

The  commission  found  tbe  latter.  The  dis- 
trict court  sustained  the  finding,  and,  If  It 
was  supported  by  "credible  and  substantial 
evidence,"  that  Judgment  must  stand.  In- 
dustrial CoQUuisslon  V.  Johnson,  172  Pac.  422. 

**Tbi8  court  may  consider  only  the  legal  Ques- 
tion of  whether  there  Is  evidence  to  support  tbe 
findinss."    Passini  v.  Industrial  Oommianon, 

171  Pac  369. 

A  careful  examination  of  the  evidence  in 
the  case  before  us  discloses  a  conflict  on  the 


question  of  the  cause  of  the  death  of  the  de- 
ceased, but  that  there  is  "credible  and  sub- 
stantial evidence"  which  supports  tbe  flnJ- 
ings  of  the  C(»nmlssion  cannot  be  doubted. 
The  Judgment  Is  tha%fore  affirmed. 

SCOTT,  J.,  not  participating 


BIJOU  IRR.  DIST.  V.  WELDON  VALI.M 
DITCH  GO.  et  sL  (No.  9272.) 

(Supreme  Oonrt  of  Colorado.   Jnne  2,  1919. 
Rehearing  Denied  Oct  6,  1919.) 

1.  Watsbs  and  watbb  ooubbeb  «=alB2(5)- 

NOKUSBB  or-WATO  BIGBT  FUOB  TO  ADTODI- 
OATION  INSUinGIEnT  TO  K8IABUSH  ABAH- 
DONHINT.  ' 
In  action  to  secure  a  decree  <tf  abandoDment 
of  a  part  of  a  water  right  given  defendant  in 
adjudication  proceeding,  part  of  complaint  al- 
leging that  defendant's  ditdi  was  constructed 
for  the  irrigation  of  BOO  acres  4rf  land,  that 
It  had  a  carrying  capadty  of  not  more  tiian  12 
cnUc  feet  per  second,  and  that  it  had  new 
been  enlarged,  standing  alone,  would  be  snbject 
to  a  general  donurrer;  nonnser  prior  to  adju- 
dication decree  not  eatablislilng  aband<mmait 

2.  Waters  and  wateb  coubsks  ^3l52(5)— 

SnTFIOIBKOT  OF  COMPLAZITT  TO  SIATB  A 
CAUSE  OF  AOnon  FOB  ABAHDOHiailT  OF  WA- 
lEB  BIOBT. 

In  action  to  secure  a  decree  of  abandonment 
of  a  part  of  a  water  right,  complaint  fteU  to 
state  a  cause  of  action. 

8.  COUBTS  «=9475(9)— DlSTBICT  COT7BT  OAK  DK- 
TERIIINB  ABANDOKMBNT,  THOUGH  IT  DID  HOT 
ENTEB  ADJUDICATION  DBCEBB. 

That  judgment  adjudicating  that  a  part  or 
the  whole  of  a  priority  has  been  abandoned 
makes  it  necessary  for  water  officials  to  act  un- 
der a  new  decree  as  wall  as  under  tbe  original 
decree  does  not  militate  materially  against  the 
right  of  the  district  court  of  a  county  in  which 
the  ditdi  is  situated  to  determine  tiie  issue  of 
abandonment,  though  it  was  not  t3x9  conrt  which 
entered  the  adjudication  decree. 

4.  COUBTS  9=9476(9)  —  ABAIfDOinfXHT  SUIT 
NEED  NOT  BE  BBOUOHT  IN  OOUBT  ■NTKBIRO 
ADJUDICATION  DGCBEE. 
In  view  of  Rev.  St  190S,  Si  3229,  3284. 
3285,  an  abandonmeDt  suit  need  not  be  brouisnt 
in  every  case  in  the  court  which  entered  the  ad- 
judication decree. 

6.  WaTBBS  AND  WATEB  COUBBES  4=al52(ll)— 

Adjudication  decbees  not  bes  judicata 

IN  ACTION  TO  DBCBBB  ABANDOnHENT. 
Decree  adjudicating  water  rights  is  not  res 
judicata  in  subsequent  action  to  secure  a  decree 
of  abandonment  tk  a  part  of  a  water  right  there- 
by given ;  the  abandonment  suit  being  predicat- 
ed on  matters  subsequent  to  the  general  adjudi- 
cation decreSh 
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9,  TTaTEBS  AlTD  WATKB  OOmtSSS  ^152(2)— 
ABAirDONVENT  miT  NOT  BABBED  IN  TOUB 
TEAB8  ATTKB  ADJUDICATION  DECBKE. 

Action  to  secure  a  decree  of  abandonment 
of  a  part  of  a  water  right  given  in  original  ad- 
judication proceeding  was  not  barred  by  fonr- 
5ear  statute  of  limitationa,  though  brought  more 
than  foor  years  after  original  proceeding;  the 
abandonment  mit  bdng  predicated  tm  matters 
nibseqnent  to  the  ori^nal  decree. 

7.  JCDQICENT  ^3713(1)— CoNOLUSITSnEBS. 

Qnestiona  litigated  in  one  action  may  not 
be  again  Utigated       Hune  parties  In  nnother 

BCti(Hl. 

8.  JtJDQMEIlT  «=>956(2)  —  BVIDIHOK  AD  MI  88 1-' 
BLE  TO  SHOW  UATTXBS  ADJaOIOATED  IN  POB- 
UZR  ACTION. 

Whether  questions  involved  in  present  action 
were  litigated  in  a  former  action  between  the 
same  parties  may  be  shown  by  extrinsic  evi- 
dence, under  proper  allegations  in  the  plea*  it 
lucb  fact  does  not  appear  from  the  record. 

9.  Jddqhent  «=>713(2)  —  Gonolubivb  as  to 
hattcbs  that  uioht  have  been  lttiqated. 

Where  snbsequent  action  is  upon  the  same 
claim  or  demand  as  prior  action  between  same 
parties,  the  judgment  in  the  prior  action  is  a 
bar,  not  only  as  to  matters  offered  and  received 
to  ioataio  or  decide  the  daim,  but  as  to  other 
admissible  matters  which  might  have  been  of- 
fered for  that  purpose. 

10.  JuDG^p:NT  «=>735— CONOLUSIVB,  IN  AC- 
TION ON  DIFFEBENT  DEUAND,  ON  I88UXS  ON 
WBICH  TEBDXCT  WAS  BBNDBBED. 

'  Where  prior  action  between  same  parties 
was  on  n  dU^erent  dunand,  the  judgment  oper- 
ates aa  an  eatoppd  oni^  as  to  those  matters  in 
mat  or  pt^ts  controverted  at  the  determination 
of  which  a  finding  or  verdict  was  rendered. 

11.  JUDOWENT  *=>956(1)  —  PBB8DlCErnVBI.T 
C0KCI.tJ8ITE  WHBBE  KATTIB  WAS  CONTBO- 
VEBTSD  BT  PLEADINGS, 

In  ascertaining  whether  matter  Involved  in 
prior  action  is  conclusive  in  subsequent  action, 
it  will  he  condusiTely  presumed  to  have  been 
^gated  Ib  prior  action,  where  the  matter  was 
controverted  by  the  pleadings. 

12.  Judgment  «s»725(8)— C^nclusitkness  as 
to  wateb  bights  in  sub8e(1dxnt  abandon' 

ItENT  SUIT. 
Where  suit  to  change  point  of  diversion  iu' 
Tolved  issue  of  whether  certain  defendants  there- 
in had  bem  nsing  water  abandoned  by  certain 
£tcb,  decree  adverse  to  each  defendants,  being 
necetsaiily  a  finding  that  water  had  not  been 
abandoned,  is  conclusive  in  subsequent  action  by 
wch  defendants  for  decree  td  abandonment  of  m 
part  of  snch  water  right. 

Bailey,  J.,  dissenting. 
En  Banc. 

Error  to  District  Conit,  Weld  County; 

Robert  O.  Strong,  Judge. 

Action  by  the  Weldon  Valley  Ditch  Com- 
pany and  otliers  against  the  Bijou  Irrigation 
District  and  otbers.  Judgment  for  plalntlCfa, 


and  defendant  named  brings  error, 
ed,  with  dlreetlona. 
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James  W.  McOreery  and  Donald  O.  Me- 
Creery,  both  of  Greeley,  and  B(^rt  M.  Wort, 
of  Monmouth,  111.,  for  plaintiff  In  error. 

Goudy,  Twltdiell  &  Buiichardt  and  H.  R. 
Eaus,  all  of  Demet,  and  Joseph  O.  Ewlng, 
of  Gredey,  for  defendants  In  error. 


TELLER,'],  The  defffldantB  In  error  were 
plalntUfg  below  In  an  action  In  the  district 
court  of  Weld  county  against  plalntlfl  In 
error  and  others  to  secure  a  decree  of  aban- 
donment of  a  part  of  a  water  right  In  water 
district  No.  2.  The  right  In  question  was 
given  to  one  Plumb,  one  of  the  defendants 
below,  In  1883,  In  an  original  adjudication 
proceeding  In  the  district  court  of  Arapahoe 
county,  now  the  district  court  of  the  Htf  and 
county  of  Denver.  In  1900  a  decree  was 
entered  In  said  court  allowing  a  change  in 
the  point  of  dlverdon  of  40  cnUc  feet  of 
said  priori^,  which  had  theretofore  been 
purchased  by  the  plalntUE  In  error.  Up- 
on a  trial  to  the  court  It  was  adjudged 
that  Plumb  had  atHUodraied  all  but  26  feet 
of  the  priority  of  014  cuhte  feet  per  second 
of  time  original]^  decreed  to  the  Highland 
dltdi  owned  by  him. 

The  oomiAaint  In  this  case  allege  that 
said  dltdi  was  constencted  for  the  Irrigation 
of  about  500  acres  of  land,  that  it  had  a 
carrying  caiwdty  o£  not  more  tbun  12  cubic 
feet  per  second,  and  that  it  bad  never  been 
enlarged.  PlalntUE  in  error  contends  that 
these  allegations  make  the  action  me  to 
modify  the  decree  of  1883,  and  hence  the 
district  court  fO.  Weld  county  is  without 
Jurisdiction  of  the  cause. 

[1,2]  If  these  were  the  imly  sllegatlraia 
bearing  upon  the  question  (tf  us^  the  com- 
plaint would  be  subject  to  a  general  demur- 
rer under  our  ruling  In  O'Brien  t.  King,  41 
Colo.  487,  02  Pac.  946,  where  we  held  that 
abandonment  could  not  be  established  by  evi- 
dence only  of  nonuser  prior  to  the  adjudi- 
cation decree  But  in  subsequent  paragraphs 
of  the  complaint  there  are  allegations  of  non- 
user  and  failure  to  divert  more  than  12  cubic 
feet  of  water  per  sectmd  from  the  date  of 
the  decree  to  the  beginning  of  the  suit,  thus 
stating  a  cause  of  action  for  abandonment 

Counsel  say  tha^  an  abandonment  decree 
is  a  new  warrant  to  the  water  officials,  with 
the  result  that  they  must  look  to  two  de- 
crees. Instead  of  the  adjudication  decree 
alone,  for  their  Instructions  as  to  the  dis- 
tribution of  water.  From  this  fact  the  con- 
clusion Is  drawn  that  the  suit  must  be 
brought  In  the  court  where  the  priorities 
were  adjudicated.  It  does  not  appear  that 
this  court  has  directly  niled  uptm  that  ques- 
tion, none  of  the  cases  cited  on  this  point 
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requiring  Its  determluatloiL  We  have,  there- 
for^ to  cotuider  the  correctness  of  tbe  con- 
clusion tbua  urged  upon  us. 

Tbe  case  of  Welland  t.  Catlln  Co.,  61  Colo. 
125*  156  Pac  506,  upon  whidi  coansel  rely, 
presented  an  entirely  different  state  of  facts, 
as  there  an  attempt  was  made  by  decree  of 
the  district  court  of  Otero  county  to  com- 
pel a  distribution  of  water  according  to  that 
court's  construction  of  an  adjudication  de- 
cree entered  In  Bent  county.  So  far  as  the 
effect  upon  the  original  adjudication  decree 
Is  concerned,  there  is  no  similarity  between 
an  abandonment  suit  and  a  suit  to  compel 
water  officials  to  change  their  method  of  dis- 
tributing water.  The  latter,  necessarily  baa> 
ed  upon  a  chaige  that  said  method  is  not 
correct,  assumes  either  that  the  original  de- 
cree Is  wrong  or  t^t  the  officials  are  not 
properly  Inteipr^ing  It  This  calls  for  a  re- 
vision of  the  decree^  or  a  couBtractlaL  of  Its 
provisions. 

C3J  An  abandonment  suit,  on  the  contrary, 
assumes  the  ownership  of  a  priori^,  with 
no  question  as  to  the  decree  evidencing  it, 
and  is  predicated  on  matters  sobsequent  to 
the  decree.  The  fact  that  a  Judgment  that 
a  part,  or  the  whol^  of  a  priority  had  been 
abasdraed,  makes  it  necessary  fbr  water  of- 
ficials to  act  under  a  new  decree,  as  well  as 
under  the  original  decree,  does  not  militate 
against  the  right  of  the  district  court  of 
the  county  in  wtaitfh  the  dltdi  in  qoestloii  is 
sitoated  to  determine  the  issue  if  abandon- 
mmt,  tlioDgb  it  was  not  the  coart  which  ot- 
tered the  adjudication  decree.  - 

If  tbo  bante  of  a  ditdi  In  sudh  connty 
were  so  bioken  as  to  allow  its  water  to  flow 
over  lands  below  it.  and  flie  water  officials 
cmttiniied,  In  spite  of  inotests,  to  turn  into 
such  dltdi  the  quantity  given  it  by  the  decree^ 
no  (8w  wotdd  deny  ttmt  an  injured  property 
owner  might  sue  in  the  oonnty  where  tbe  tat- 
Jury  was  occurring  to  compel  ttm  <MciaIs  to 
respect  his  i^ta.  An  injunction  thus  ob- 
tained would,  to  a  certain  extent,  conflict 
with  the  original  decree  directing  the  water 
to  be  turned  Into  said  ditdii ;  but  that  wonld 
be  no  valid  objection  to  it  Moreover,  the 
water  commissioner  obtains  his  directions 
for  the  distribution  of  water  not  directly 
from  tbe  decree,  but  from  a  certlflcate  issued 
by  the  derk  of  the  court  specifying  the 
amount  of  water  allowed  to  each  dltt^  Sec- 
tions 32S4  and  3285,  S.  9.  IQOa  Said  com- 
missioner is  required  to  keep  a  book  in  which 
he  enters  a  brief  statement  of  the  contents 
of  sttdi  certlflcate. 

Decrees  changing  the  point  of  diversion  are 
filed  in  the  office  of  the  state  engineer,  whose 
duty  it  then  becomes  to*  noti^  subordinate 
water  officials  of  such  <diange  (section  3229, 
R.  S.  190S),  and  wat»  commissioners  mast, 
of  course,  amend  the  stetements  in  their  j 
booka  accordingly.   It  la  not  apparent  why ) 


I  BEPOBTBB  (C<to 

there  should'  be  any  more  dlffic^^  In  cor- 
recting such  statemoits  In  the  one  case  tban 
in  the  other. 

[4]  In  Parsons  v.  Ft  Mwgan  Co.,  56  Cola 
146,  136  Pac.  1024,  this  court  affirmed  a 
Judgment  In  an  aband<mment  suit  In  Morgan 
county,  though  the  adjudication  decree  bad 
been  entered  in  Weld  county.  No  questioii 
of  the  Jurisdiction  of  the  district  court  of 
Morgan  county  was  raised,  nor  does  it  ap- 
pear to  have  been  raised  in  any  other  case 
in  this  court  We  are  of  the  opinion,  there- 
fore, that  an  abandonment  suit  need  not  be 
brought  in  every  case  in  the  court  which  en- 
tered the  adjudication  decree. 

[f,  6]  The  defense  pleaded  the  Judgment  In 
the  general  adjudication  pi-oceedlngs  in  1883 
as  res  adjudicata  of  this  action.  For  the 
reasons  already  stated,  the  plea  is  not  good; 
nor  is  the  plea  of  the  4-year  statute  of  limi- 
tations. 

It  la  next  urged  that  the  issues  raised  In 
this  cause  were  litigated  in  the  suit  to 
change  the  point  of  diversion  of  the  40  cubic 
feet  of  water,  and  that  the  findings  In  that 
cause  being  against  these  plaintiffs,  they  can- 
not as^ln  try  the  said  issues.  Error  Is  al- 
leged in  the  sustaining  of  a  demurrer  to 
this  special  defai8& 

This  defoise  alleges  that  all  of  the  plain- 
tUto  in  this  action  were  parties  to  the  suit  to 
change  the  point  of  diversion,  and'that  two 
of  these  plaintiffs  filed  an  answv  In  that 
proceeding  A  copy  of  sndi  answer  Is  set 
out  In  full.  This  defense  also  alleges  that 
said  answer  sets  fortli  the  same  facts  to 
show  injury  fnwn  changing  tbe  point  of  di- 
version u  are  set  fbrtti  In  tbe  omiplalnt  in 
this  cause  to  show  abandonment  stating 
them  in  some  detail,  that  the  evidence  taken 
was  on  the  same  matters  In  both  cases,  and 
that  tbe  aatd  matters  and  issues  were  ex- 
amined and  adjudicated  in  the  said  suit  in 
tbe  district  court  of  tbe  city  and  county 
Denver,  vrtier^  a  decree  was  entered  In  1809 
against  tbe  contention  made  In  the  answCT 
In  the  suit  to  change  tbe  point  of  diverdon. 
The  said  answer  in  that  suit  denied: 

"That  said  pretended  decree  still  remsins,  or 
has  ever  beeo,  in  fnll  or  any  force  or  effect.  In 
BO  far  as  these  respcnidents*  rights  are  concerned 
or  at  all;  *  *  *  that  sidd  priority  so  alleged 
to  have  been  decreed  to  said  Highland  Atch  1^ 
said  pretended  decree  ttf  said  water  district  No. 
2  to  tbe  amoont  of  64.4  ciUne  feet  of  water  per 
second  of  tim^  or  any  thereof,  In  excess  of  8 
cubic  feet  of  water  per  second  fjf  time,  has  at 
all  times,  or  at  any  time,  been  neceHsry  or 
conld  have  been  beneficially  osed  for  the  irri- 
gating  of  lands  lying  under  said  Highland 
ditch :  *  *  *  that  that  amount  of  wattf,  or 
any  amount  of  water  in  excess  of  8  cubic  feet 
per  second  of  time,  has  ever  been  used  for  the 
porposes  of  irrigating  lands  undor  said  ditcli, 
or  for  any  other  beneficial  purposes  thereunder, 
i  at  any  time,  either  before  or  since  th»  rendi- 
1  tion  of  s^d  pretended  decree.** 
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It  is  also  alleged  in  said  answer  tbat  the 
pretended  priority  to  the  Higfalnnd  ditch  was 
excesslre,  and  fraudulently  obtained  for 
specnlative  purposes  only;  that  the  ditch 
never  had  a  capacity  to  exceed  12  cnMc  feet 
of  neater  per  second  of  time,  and  that  only  8 
cnbic  feet  of  water  per  second  of  time  have 
ever  been  used  throngh  it ;  that  all  in  excess 
of  8  cnbic  feet  has  long  since  been  abandon- 
ed and  all  right  thereto  has  reverted  to  the 
public ;  that  to  allow  this  said  40  cubic  feet 
to  be  dlTerted  into  the  Bljon  Canal  would 
take  from  the  respoifdents  water  which  they 
had  theretofore  enjoyed,  and  Invade  and  in- 
tnfere  with  their  vested  rights.  The  an- 
swer sets  out  in  great  detail  the  conditions 
of  water  In  the  Platte  river,  from  which  the 
respondents  aver  the  change  of  the  point  of 
diversion  would  injuriously  atfect  them.  The 
answer  In  this  suit  sets  ont,  also,  a  ct^y  of 
flu  findings  and  decree  In  the  diversion  salt, 
vhi<A  findings  Indude  the  following: 

"Tbat  the  said  decree  of  the  Highland  dltdi 
for  64.4  cubic  feet  of  water  per  second  of  time 
rcmsina  In  full  force  and  effect;  tliat  the  said 
40  coble  feet  per  second  of  time  of  said  appro- 
priation may  be  lawfully  transferred  for  diver- 
sion and  use  from  the  said  Highland  ditcb  and 
the  headgate  thereof  to  the  said  Bijoa  ditch 
and  the  lands  lying  thereunder.  And  the  court 
doth  further  fifad,  from  the  evidence  herein,  that 
the  vested  rights  of  said  reapondents  and  their 
several  ditches  and  of  other  appropriators  of 
water  from  the  Booth  Platte  river  will  not  be 
iajarionsly  affected  by  reasba  of  the  said  change 
of  the  point  of  diversion  and  the  change  of  the 
place  of  uae  of  the  said  40  cubic  feet  of  water 
per  second  of  time  of  said  appropriation  here- 
tofore allowed  to  the  said  the  Highland  ditch 
as  aforesaid." 

The  decree  provided  tbat  the  said  amount 
and  Tcdome  of  "40  cubic  feet  of  water  per 
second  of  time  of  the  64.4  cubic  feet  per  sec- 
ond, allowed  as  priority  No.  21  and  hereto- 
fore diverted  and  used  by  means  of  the  High- 
land ditch  OB  alwve  set  forth,  and  ail  the 
right,  title,  use,  and  enjoyment  thereof,  has 
been  duly  acquired  by  and  vested  in  sold  pe- 
titiouer,"  and  that  the  rights  of  appropri- 
ators of  water  from  said  river  would  not 
be  injuriously  affected  by  said  change. 

[7-10]  It  is  well  settled  that  questions  liti- 
gated in  one  action  may  not  be  again  liti- 
gated by  the  same  parties  in  another  action, 
and  whether  or  not  they  were  litigated  in 
the  first  action  may  be  shown  by  extrinsic 
evidence^  tmder  jfroper  allegations  In  the 
plea,  if  such  fact  does  not  appear  from  the 
record.  There  Is  a  recognized  difference  be- 
tween the  effect  of  a  Judgment  as  a  bar  or 
estopi>el  against  the  prosecution  of  a  sec- 
ond action  upon  the  same  claim  or  demnnd 
and  its  effect  as  an  estoppel  in  another  ac- 
tion between  the  same  parties  upon  a  dif- 
ferent claim  or  cause  of  action.  In  the 
former  case,  the  Judgmrat  is  a  bar,  not  only 
As  to  matters  offered  and  received  to  ma- 
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tain  or  defeat  the  claim  or  demand,  but  as 
to  other  admissible  matters  which  might  have 
been  offered  for  that  purpose.  Where  there 
Is  a  second  action  between  the  same  parties, 
but  upon  a  different  demand,  the  estoppel 
operates  only  as  to  those  matters  la  Issnc 
or  points  controverted  upon  the  determina- 
tion of  which  a  finding  or  verdict  was  ren- 
dered. Cromwell  r.  County  of  Sac,  94  TJ.  S. 
3C1,  24  U  E6.  19S;  Clark  v.  Knox,  32  Colo. 
342.  76  Paa  372. 

The  question  here  is  whether  or  not  In  the 
diversion  suit  the  same  facts,  relied  upon 
here  to  show  abandonment,  were  controvert- 
ed, and  examined  and  passed  upon  by  the 
court  In  23  Cyc.  p.  1306.  It  is  said: 

"Matters  which  follow  by  necessary  and  in- 
evitable inference  from  the  judgment — findings 
or  determinations  of  the  court  in  relation  to  the 
subject-matter  of  the  suit  which  are  necessarily 
implied  from  Its  final  dedsion,  as  being  deter- 
minattons  which  it  must  have  made  in  order 
to  justify  the  judgment  as  rendered— are  equal- 
ly covered  by  the  estoppel  as  if  they  were  spe- 
cifically  found  in  so  many  words ;  or,  in  other 
words,  it  is  allowable  to  reason  back  from  the 
judgment  to  the  basis  on  which  it  stands,  and, 
regarding  the  judgment  as  a  conclusion,  and 
finding  it  to  be  one  whlcb  could  have  been  drawn 
'only  bom  certain  premises,  the  premises  are 
equally  res  judicata  with  the  conduslon  itself." 

[11]  Tliere  Is  a  confilct  of  authority  on  the 
question  whether  such  an  estoppel  includes 
any  issue  not  directly  and  technically  present- 
ed on  the  face  of  the  pleadings,  but  It  Is  cou- 
cededly  the  rule  that  If  the  matter  In  ques- 
tion is  controverted  by  the  pleadings  it  will 
be  conclusively  presumed  to  have  been  liti- 
gated. The  pleadings  In  this  case  present 
squarely  the  Issue  raised  by  the  pleadings 
in  the  earlier  case.  The  respondents  In  that 
case  relied  upon  their  having  used  continu- 
ously for  years  water  which  had  tteen  de- 
cided to  the  Highland  ditch,  but  not  used 
through  tt  They  {dead  tbat  fact  in  opposi- 
tion to  the  petition  for  a  diange  of  point  of 
diversion. 

Under  the  rule  above  stated  we  may  rea- 
son back  from  the  judgment,  having  regard 
to  the  pleadings,  and,  doing  so,  we  must  con- 
clude that,  when  the  court  found  that  the 
change  of  point  of  diversion  did  not  inju- 
riously affect  the  rights  of  the  respondents, 
it  must  have  found  against  their  contention 
that  they  had  been  using  water  abandoned 
by  the  Highland  ditch.  This  was  a  finding 
upon  the  very  allegations  now  made  and  re- 
lied upon  by  plaintiffs  In  this  cause  to  show 
abandonment.  Their  only  ground  for  claim- 
ing Injury  from  the  change  was  that  this 
40  feet  of  water  had  not  been  diverted  Into 
the  Highland  ditch  at  any  time  during  more 
than  20  years;  that  during  all  of  that  pe- 
riod it  had  t>een  used  by  them,  and,  conse- 
Quoitlyt  to  allow  its  p<^t  at  diversion  to 
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changed  to  a  ditdi  below  tbeir  lieadgatea 
would  deprive  them  of  it. 

That  was  a  iMrfcctly  good  ground  for  re- 
Blstiog  the  cbange.  If  respondents  conid 
prove  tbe  allegations  of  nonxise  by  the  pe- 
titioner's vendor,  and  the  use  bj  the  respond- 
ents, tbelr  claim  of  Injury  from  the  proposed 
diange  was  made  out.  They  had  In  sucb 
case  made  full  proof  of  abandonment,  to- 
gether with  proof  of  other  matters  which 
were  not  necessary  to  be  proved  In  an  ac- 
tion for  abandonment;  but  they  could  not 
obtain  a  Judgment  of  abandonment,  because 
of  our  ruling  In  Wadsworth  Ditch  Co.  v. 
Brown,  S9  Colo.  67,  88  Pac.  1060. 

[12]  We  have  several  times  pointed  oat 
tbat  abandonment  Involves  nonuse  with  an 
Intention  not  to  resume  the  use  of  a  priority. 
Nonuse  Is  one  of  the  essential  elements  of 
such  an  action,  and  In  the  action  for  chang- 
ing the  point  of  diversion  it  was  Ulcewlse  an 
essential  element  of  the  case.  Having  had 
an  opportunity  to  establish  tbe  trutb  of  their 
allegations  in  the  one  case,  parties  cannot 
properly  claim  the  right  to  relltlgate  the 
same  question  in  another  case,  where  the 
parties  are  the  same.  Even  were  this  not  so, 
since  the  third  d^ense  In  this  cause — the  one 
above  discussed — alleged  that  the  same  mat- 
ters had  been  litigated  in  both  cases,  under 
the  rule  above  stated,  that  extrinsic  evidence 
might  be  heard  to  establish  the  Identity  of 
the  Issues  tried,  the  plaintiff  in  error,  de- 
fendant below,  was  entitled  to  a  hearing  up- 
on  tibat  question.  If  It  could  be  shown  by 
any  competent  evidence  that  the  Issues  were 
Idfflitlcal,  the  defense  was  goocl.  The  denial 
of  that  right,  by  sustaining  tlie  demurrer, 
was  error  for  which  the  judgment  must  be 
reversed  In  any  event. 

The  judgment  Is  accordingly  revosed,  wltb 
directions  to  dismiss  the  cause. 

ALLEN,  J.,  not  participating. 
BAILBY,  J.,  diBsentB. 


PEOPLE!  ex  reL  CLIFFORD  T.  HOBLET, 
District  Judge.   (No.  0676.) 

(Supreme  Court  of  Colorado.    Oct  6,  19190 

1.  MANDAiras  •=924^uBisnioTioR  or  Sd- 

PRKUE  COUBT  TO  OOlfFEL  BBCOONITION  OF  OT- 
nCBB  or  DISTBICT  COUBT. 

One  who  claims  to  be  an  <Acer  of  district 
court  and  is  denied  rec<^itlon  as  such  may 
bring  original  proceeding  in  mandamus  in  Su- 
preme Court  to  compel  such  recognition. 

2.  Ofitcebs  «=»09— Bailiffs  abe  "orFicEBS 

or  TBE  COUBT,"  AND  HOT  "STATB  OITIOKBa," 
WITHIN  CIVIL  8EBVICE. 

District  court  bailllfo  are  "officers  of  the 
court,"  not  "state  officers,"  and  are  not  wltJiin 


terms  of  dvU  service  aBMndment  to  Cooitiui- 
tion  (article  12,  {  18  [see  Laws         p.  3411). 

EBd.  Notk— For  other  daflnitlaDB,  ses  Wordi 
and  Phuaea,  First  and  Seomd  Series,  Offiov 
of  Court;  State  Officer.] 

En  Banc. 

Original  pzooeedlng  in  mandamu  by  tbe 
People  of  the  State  of  Colorado,  on  tbe  re- 
lation of  Patrick  J.  Clifford,  against  Clarence 
J.  Morley,  as  Judge  of  tbe  DlatricC  Court  ot 
tbe  City  and  County  of  Denver,  State  of  OA- 
orado.  Petition  denied,  and  cause  dismissed. 

John  I.  HuIliuB  and  Jamea  J.  Sullivan, 
both  of  Denver,  for  relator. 

BUBKE,  J.  The  dty  and  county  of  Den- 
ver coDstitutes  the  Second  judicial  district 
of  the  state.  It  has  five  district  judges,  each 
presiding  over  one  of  Its  five  divisltHis.  At 
the  time  of  the  adoption  of  article  12,  section 
13,  of  the  state  Constitution  (the  dvil  service 
amendment  [see  Laws  1819,  p.  341]),  there 
was  in  each  division  a  court  bailiff,  ai;q;>olDt- 
ed  by  tbe  judge  and  holding  at  liis  pleasure^ 
whose  duties  were  to  attend  the  Jury,  open 
and  dose  court,  and  perform  such,  other  serv- 
ices as  were  required  of  him  by  the  judge. 
At  that  time,  and  until  July  1^  1919,  relator 
was  the  bailiff  In  division  2  of  said  coarL 
At  the  general  election  In  November,  191S, 
respondent  was  elected  one  of  the  district 
judges  of  the  Second  Judicial  district,  and 
upon  the  organisation  of  the  court  in  Janu- 
ary, 1919,  was  assigned  to  said  division. 
July  1, 1919,  respondent  caused  to  be  entered 
In  said  court  an  order  removing  relator  as 
baililf  of  said  division. 

Relator  brings  this  acti<Hi  for  an  alterna- 
tive writ  of  mandamus  requiring  respondeat 
to  set  aside  said  order  and  reinstate  him  in 
said  position,  or  show  cause  for  his  failure 
to  do  BO,  and  asking  this  court  to  talce  origi- 
nal jurlsdictitm  for  the  reason,  among  others, 
that  this  is  an  action  against  a  judge  of  tbe 
district  court.  Involving  the  personal  prerog- 
atives of  such  judge  and  the  tenure  of  one 
of  the  principal  officers  of  the  court,  that 
while  the  lawful  method  of  appointment  and 
discharge  of  such  officer  remains  uncertain, 
tbe  proper  fimctlonlng  of  the  courts  of  the 
state  may  be  seriously  Impeded,  and  the 
questions  involved  .are  therefore  publld  juri& 

[1]  Whether  one  who  dalms  to  be  an  ot- 
fica:  of  tlie  court,  and  is  denied  reoognitloa 
as  sucbc,  is  Hitltled  to  Invoke  the  powers  of 
this  tribunal  by  writ  of  mandamus  to  com- 
pel such  recognition,  aeons  to  have  bem  set* 
tied  In  the  case  of  People  ex  Baxter  v. 
Uallett,  1  Colo.  352-302.  There,  the  coorl 
being  equally  divided,  the  writ  was  denied ; 
but  upon  the  oorrectnesa  of  the  procedure 
thete  appeared  no  difference  of  opinion.  Up- 
<m  thia  ground  alone  we  asaume  jurlsdictltuL 
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[2]  Belator  contends  that  he  Is  an  officer 
of  the  state,  as  contemplated  by  the  dvll 
service  amendment,  which  is  sufficiently  set 
forth  In  the  opinion  ot  Mr.  Justice  Denlaon, 
apealfing  for  this  court,  in  the  case  of  Peo- 
ple ez'rel.  Walker  t.  BigginB  (No.  9607)  184 
Pac  365,  decided  July  7,  1919;  and  that  case 
and  the  case  of  People  ex  rel.  Howell  t.  Cur> 
ley,  5  Colo.  412,  are  the  principal  anthorl- 
dea  upon  which  he  relies  to  support  his  con- 
tention. In  this  we  hold  he  is  In  error.  If 
the  baillfr  of  the  district  court  is  a  state  of- 
ficer, the  bailiff  of  a  federal  court  is  a  United 
States  officer.  The  contrary  has  bem  de- 
termined. United  States  v.  Swift,  139  Fed. 
225-227,  71  O.  O.  A.  8fil.  Court  baillfls  are 
"officers  of  the  conrt,"  not  "state  offloera^" 
and  are  not  within  the  terms  of  said  consU- 
tational  am^dment 

The  petition  Is  denied,  and  the  cause  dis- 
missed, at  the  costs  of  fba  relate. 

SCOTT,  J.,  not  partldpatbig: 


CASTNER  et  aL  t.  PEOPLE.  (No.  8375.) 
(Supreme  Court  of  Colorado.    Oct  6,  1919J 

1.  BEcnvme  BTOi.Bir  eoone  4397(S)— Iivroa- 

HATION  NEED  NOT  BTi3X  NAME  X>P  fXBSON 

FBOV  WHOM  RECEIVED. 
Informatioii  cbargiiv  reeeiTing  of  stoUn 
goods  need  not  name  ths  person  from  wbom 
goods  were  received. 

2.  CBIHIH AX.  UW  «B9l86— DlBBOXION  or  VKB- 
Dld  OP  NOT  ODILirT  BUFFfHtTB  PLIA  Or  rOE- 
MEM  JEOFAftDT. 

When  the  court  directs  a  verdict  of  not 
guilty  as  to  one  count,  such  direction  is  equal 
to  acquittal,  and  will  support  a  plea  of  former 
Jeopardy. 

3.  CanaaAx.  uw  «=3ll86(4)  —  Failube  to 

SHOW  VEBDICT  OF  NOT  OUILTT  AS  TO  TWO 
COUNTS  AS  DIRECTED  AUENDASLE. 

Where  court  directed  verdict  of  not  guilty 
as  to  two  of  three  counts  of  information,  ren- 
dition of  verdict  of  guilty,  not  mentioning  such 
two  counts,  and  court's  reception  of  verdict 
without  requiring  it  to  be  amended,  so  as  to 
comply  with  his  instructions,  was  net  prejudi- 
cial to  defendants,  since  failure  of  record  to 
show  acquittal  on  such  counts  Is  omission  of  a 
mere  formality,  which  will  be  corrected  on  mo- 
tion. 

4.  CbiuinaXi  uw  ^»670— Advibsibilut  of 
evidence  of  ewiunitt  from  fbosecution. 

A  written  offer  by  defendants  to  show 
that  a  witness  for  the  state  bad  been  offered 
Immunity  from  prosecution  was  properly  re- 
jected, on'  objection  that  it  was  not  specific, 
where  it  did  not  appear  that  the  offer  of  im- 
manity  was  made  by  any  person  in  authority,  or 
who  fdaimed  to  be  in  authority,  or  who  the 
witness  had  any  reason  to  presume  had  any 
aotliority. 
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6.  Cbiunal  law  ^»871(2)  —  Evidence  of 

OTHER  OFFENSES  ADlOSaiBLE  TO  SHOW 
METHOD. 

In  prosecution  for  receiving  stolen  goods, 
evidence  of  other  offenses  may  be  given  to  es- 
tablish method,  plan,  or  intent  in  the  disposi- 
tion of  stolen  goods. 

6.  Recbiviro  stolen  OO0D8  ^98(3)  — Evi- 
dence OF  OWNEBSHIP  OF  OOODS  StIFFJCIENT. 

In  prosecution  for  receiving  stolen  goods, 
evidence  held  to  show  that  company  from  which 
goods  were  claimed  to  have  been  stolen  was  in 
fact  the  owner. 

7.  Indictment  and  information  ^=>132(4)— 
Election  between  counts  alleging  own- 
ership OF  stolen  goods  in  different  per- 
sons denied. 

In  prosecution  for  receiving  stolen  goods, 
where'  hiformation  was  in  three  counts,  each 
connt  alleging  ownership  of  the  same  goods  in 
different  persons,  court  did  not  sbuse  its  dis- 
eredbn  In  refusing  to  require  district  attorney 
to  elect  OD  which  count  of  the  information  he 
would  tdj* 

8.  OBIHIirAL  lAW  <8b»11T2(8V— iNBTRUCnOIff 
teat  EXTHBB  DEnNDANT  COm.D  BE  AC<)UTT- 
TBD  HARMLESS,  WHERE  BOTH  CONVICTED. 

Instruction  that  cither  of  two  defendants 
jointly  informed  against  could  be  separately 
convicted  or  acquitted,  if  erroneous,  was  harm- 
less, whwe  both  were  convicted. 

8.  Cbiminai.  law  «=sS06(1)— Befbtitiov  or 

DUXNITXQN  or  OnXHSB  UHNECESSABT. 

Bepetitton  of  definition  of  offense  charged  is 
unnecessary,  and  should  be  avoided,  if  possible. 

Department  1. 

Error  to  District  Court.  Garfli^  County; 
John  T.  Shumate,  Judge. 

Louis  Castner  and  Louis  Crofut  were  con- 
victed of  receiving  stolen  goods,  and  they 
bring  error.  Affirmed. 

October  29,  1917,  plaintiffs  in  error  (de- 
fendants below  and  hereinafter  so  designat- 
ed) were  Jointly  informed  against  for  receiv- 
ing stolen  goods  of  the  value  of  $255.36. 
The  Information  was  in  four  counts,  of 
which  the  second  was  dismissed  by  the  court 
The  first  count  aUcged  ownership  of  the 
goods  In  qnesdim  In  the  J.  S.  Bnmn  Mer- 
cantile Company ;  the  third.  In  J.  C.  Gudgel ; 
the  fourth,  in  Garfield  county.  The  Informa- 
tion did  not  name  any  person  from  whom  the 
goods  were  received. 

Defendants  had  owned  the  C  ft  C.  market 
In  Olenwood  Springs.  Thia  they  later  dis- 
posed of,  and  went  Into  the  Junk  business. 
Near  the  town  of  Glenwood  Springs  was  a 
state  road  camp^  where  convicts  were  «igag- 
ed  in  highway  construction.  J.  G.  Oudgel 
was  superlntoident  of  the  road  camp ;  W.  G. 
McDonald,  a  prisoner,  was  commissary  man; 
C.  J.  Taylor,  a  former  convict,  resided  In  the 
vicinity;  Joseph  Nagln  was  a  Junk  dealer 
residing  In  Leadvlllfc 
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It  was  tlie  theory  of  llie  people  that  Ho- 
Donald,  Taylor,  and  defendants  were  irork- 
Ing  under  an  arrangement  by  which  McDon- 
ald, In  his  capacity  as  commissary  man, 
but  with  felonious  Intent,  procured  from  the 
agent  of  the  railway  goods  shipped  to  the 
road  camp,  and  dellTered  them  to  Taylor  or 
defendants ;  that  most  of  the  goods  so  recelv- 
.ed  by  Taylor  were  by  him  delivered  to  de- 
fendants, who  In  turn  disposed  of  them,  In 
part  at  least,  through  Nagln;  that  defend- 
ants received  one  half  the  net  proceeds,  and 
McDonald  and  Taylor  the  other  half;  that 
the  goods  In  question  came  frcnn  the  J.  S. 
Brown  Mercantile  Company;  that  certain  of 
the  goods  found  by  the  sheriff  (under  search 
warrant)  In  the  homes  of  defendants  and  in 
their  storeroom,  and  produced  In  court,  were 
a  portion  of  this  consignment 

The  offense  Is  allied  to  have  been  com- 
mitted on  or  abont  September  0,  1917.  *The 
cause  was  tried  to  a  Jury  which  returned  a 
verdict,  December  6, 1017,  finding  the  defend- 
ants guilty  as  charged  in  the  first  count  of 
the  information. 

John  Ifc  Noonan,  of  Glenwood  Springs,  for 
plaintiffs  In  error. 

LesUe  E.  Hubbard.  Atty.  Gen.  (J.  W.  Kel- 
ley,  of  Denver,  of  counsel),  for  the  People. 

BUBKB.  J.  (after  stattog  the  fiicts  as 
above).  The  principal  ocmtentlons  of  defend- 
ants, and  the  only  ones  necessary  for  our 
consideration,  are: 

[1]  1.  That  the  information  did  not  state 
thB  name  of  the  person  from  whom  the  goods 
were  received  by  defendants,  and  their  mo- 
tion, at  the  dose  of  the  pec^le's  evidence,  for 
a  directed  verdict  for  his  omission,  should 
have  been  sustained. 

The  ruling  of  the  trial  court  to  the  con- 
trary Is  supported  by  the  great  weight  of 
authority,  and  is  firmly  established  In  ttils 
Jurisdiction.  34  Cyc.  S21;  Curl  t.  People, 
63  Cola  678,  S82,  127  Pac.  951,  Ann.  Cas. 
1914B,  171. 

2.  That  the  rerdlct  Is  not  supported  by  the 
evld^ce. 

On  the  contrary,  we  are  of  the  opinion  that 
the  evidence  Is  ample  to  support.  In  every 
particular,  Oie  theory  of  the  prosecution  con- 
cerning the  theft;  handling,  and  disposition 
of  the  goods  in  question. 

[2]  3.  That,  as  the  Jury  was  instructed.  In 
the  event  It  found  defendants  guilty  on  the 
first  count  of  the  InformatifHi,  It  should  find 
theiu  not  guilty  on  the  third  and  fourth 
counts,  and  as  said  third  and  fourth  counts 
wei'e  not  mentioned  in  the  verdict,  its  recep- 
tion by  the  court  was  error. 

When  the  court  directs  a  verdict  of  not 
guilty  as  to  one  count,  such  direction  Is  equal 
to  acquittal,  and  will  support  a  plea  of 
former  Jeopardy.  Roland  V.  People  23  Colo. 
283,  47  Pac.  m 


in  While  flw  oourt  ihonld  have  reqnlRd 
the  verdict  to  be  so  amended  as  to  comply 
with  the  Instructions,  defendants  have  sn* 
talned  no  Injury  by  tlie  failure  ^and  cannot 
be  heard  to  complain.  If  the  record  does 
not  show  an  acquittal  on  the  tiili^  and 
fourth  counts,  that  is  the  omission  of  a 
mere  formality,  which  will  be  corrected  oa 
motion. 

[4]  4.  That  defendants*  written  offer— to 
show,  as  tending  to  discredit  the  witness  M^ 
Donald,  that  while  he  was  in  Jail  in  El  Paso 
county  on  a  felony  diarge  he  was  offered  im- 
munity therein,  as  well  as  from  prosecution 
for  larceny  in  Garfield'  county.  If  he  would 
tell  who  was  implicated  with  him  In  tbe 
larceny  of  the  goods  In  question  In  the  case 
at  Imr,  whereupon  he  told,  for  the  first  time, 
the  story  he  haq  now  repeated  on  the  wit- 
ness stand — was  erroneously  rejected  by  tbe 
oonrt 

At  the  time  of  the  offer  counsel  for  tbe 
people  objected  to  It  on  the  ground,  among 
others,  that  It  was  not  suflBciently  spedflc: 
This  was  unquestionably  good,  and  the  offer 
was  properly  excluded.  It  does  not  appear 
that  the  offer  was  made  by  any  person  in 
authority,  or  who  claimed  to  be  In  autlMrity, 
or  who  the  witness  presumed,  or  had  any 
reason  to  presume,  had  any  authority. 

[SI  6.  That  the  court  erred  in  admitting 
evidence  of  other  alleged  offenses  similar  to 
that  for  which  defendants  were  prosecuted. 

It  is  well  settled  in  a  certain  class  of  cases 
that  evidence  of  other  offrases  may  be  gfvm 
to  establish  metliod,  plan,  or  Intent,  and  that 
the  disposition  of  stolen  goods  falls  within 
that  class.    16  Corpus  Jnris,  p.  610,  |  118S. 

[I]  6.  That  there  was  not  snffideat  evi- 
dence  that  the  goods  In  question  were  owned 
by  the  Bro^vn  Mercantile  Company. 

Mr.  Hawkins,  manager  for  the  Brown  iSee- 
cantile  Company,  testified  that  the  company 
did  business  with  Garfield  county ;  that  quo- 
tatl<niB  of  goods  were  made  to  Ondgel,  and 
goods  shipped  to  him  as  superintendent;  that 
the  company  had  received  no  payment ;  and 
that  bUls  for  tbe  goods  were  sent  to  the 
county  commissioners  of  Garfield  county.  In 
▼ierw  of  the  further  evidence  that  these  goods 
were  obtained  from  the  depot  by  McDonald 
with  Intent  to  steal  ttiem,  and  deUvered  by 
him  with  that  Intent  to  Taylor,  we  think  Oie 
proof  ample  oa  to  the  ovmershlp  of  the  goods. 

[7]  7.  Hut  defendants  motion,  made  at 
the  close  cf  the  people's  evidence,  to  require 
the  district  attorney  to  elect  upon  which  count 
of  the  Information  he  would  rely,  was  er^ 
roneously  overruled  by  the  court 

Counsel  for  defendants  admit  In  tiielr  brief 
that  this  motion  was  addressed  to  the  sound 
discretion  of  the  court.  In  view  of  the  fkct 
that  the  goods  mentioned  In  each  ootint  of 
the  information  were  the  same,  and  the  fur- 
ther fact  that  netthOT  defendants  nor  their 
counsel  could  have  b6ea  misled  thereby,  we 
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see  DO  reason  to  conclude  that  tbe  trial 
coarfs  discretion  was  Improperlj  exercised. 

[I]  8.  That  defendants,  being  jointly  In- 
formed against,  conld  not  be  separately 
convicted  or  acquitted,  and  h^ce  the  coort's 
Instruction  to  the  contrary  was  error. 

Be  that  as-  it  may,  the  Jnry  having  con- 
Tlcted  both,  neither  can  be  prejudiced. 

[B]  D.  Tliat  instmctlon  No.  10  is  erroneous, 
because  all  of  the  elements  essential  to  con- 
stltute  the  offense  of  recelring  stolot  prop- 
erty are  not  mentioned  therein. 

The  omission  complained  of  was  proper 
and  necessary.  This  Instruction  merely  re- 
quired the  jury,  In  case  of  a  yerdict  of  guilty, 
to  fix  the  ftilue  of  the  pn^erty.  It  made  no 
pretense  of  defining  the  offense  with  which 
defendants  were  charged.  That  definition 
w&s  contained  In  other  instructions.  Such 
repetition  Is  not  only  unnecessary,  but  al- 
ways  to  be  avoided,  if  possible.  Brickwood's 
Sackett,  Instructions,  vol.  1,  {  177. 

A  careful  examination  of  the  entire  record 
In  this  case  fails  to  disclose  any  substantial 
error. 

Tbe  Judgment  ia  accordingly  affirmed. 


GARRIOUBS,  0.  3^ 
nr. 


and  TDLLBB)  J.,  etia- 


PEOPLE  T.  TOM  WOO  et  al.  (Cr.  2247.) 
(Supreme  Goort  of  California.    Get,  1.  1919.) 

1.  Qbikinaz.  uw  «=>1160  —  Vebdict  will 
sot  bb  bbs  asmx  if  817ff0bted  bt  sub- 
btantial  evidence. 

It  is  the  function  of  the  jurr  In  the  first 
instance,  and  of  trial  court  after  verdict,  to 
determine  what  facta  are  established  by  the 
eridence,  and  before  a  verdict,  which  has  been 
approved  by  the  trial  court,  can  be  set  aside  on 
uppeal,  on  the  ground  of  insufficiency  of  evi- 
deace,  it  must  clearly  appear  that  there  is  no 
■ubiitantial  evidence  to  support  the  condnsion 
readied. 

2.  CamrNAL  law  <9=3502  —  Bvioetcce  must 

snow  CBIUB  COMMIITEO  BT  PERSONS 
OBABOED. 

To  snstain  a  conviction  there  must  be 
proof  that  the  offense  charged  was  committed, 
and;  second,  that  It  was  perpetrated  by  tbe  per- 
son or  persons  accused.  - 

3.  CannriAL  law  ^»1169(2)  —  Assomptiokb 

'  AS  TO  SUFFICIBNCT  Or  EVlnEKCE  OH  APPEAL. 

Where  the  sufficiency  of  the  evidence  to  sus- 
tain a  conviction  was  attacked  on  appeal,  the 
appellate  court  mnst  assume  in  favor  of  the 
vehHct  tiie  exiatcnee  of  every  fact  which  the 
Jnry  could  have  deduced  from  the  evidence,  and 
determine  whether  sueh  facta  are  sufficient  to 
inpport  the  verdict. 

1  Cbzhikal  law  «=95G2(1),  654— EvinENCB 

IHBDmciXMT  TO  SUSTAIN  CONVICTION. 
Neither  mere  opportunity  to  oommit  a  crime 
>K>r  perjured  teBtintony  are  sofficient  to  support 


verdict  of  guilty;  cor  are  false  atatenenta  or 
suspicious  circumstances  sufBcient. 

6.  HOHZCIDX  «S^53(1)  —  BVIDXNCE  BtJfn- 
C3BKT  TO  SUSTAIN  CONVICTION  OF  UUBBEB 
IN  FIBST  DEOBEB. 

Evidence,  when  considered  as  a  whole,  held 
sufficient  to  sustain  a  convictloa  of  murder  In 
the  firat  degree. 

6.  OBnaKAi.  U.W  4=>S08— Pbbbuhftion  ob 

XnNOOEHOS  IS  DUtPUTABLI  AND  UOTIVB 
TENDS  TO  OVEBTHBOW  SAME. 

There  is  a  presumption  of  innocence  in  fa- 
vor  of  the  person  accused  of  crime,  but  this 
presnmption  is  disputable,  and  may  be  over- 
come by  other  evidence,  and  the  presence  of  a 
motive  is  evidence  of  gnllt  tending  to  rebut 
the  presumption,  while  tbe  absence  of  a  motive 
tends  to  support  the  presumption  of  innocence. 

7.  CRIMINAL  LAW  ^»22— Evidence  or  mo- 
tive NOT  ESSENTIAL  TO  CONVICTION. 

While  the  absence  of  a  motive  tends  to 
supimrt  the  presumption  of  innocence,  proof  of 
motive  is  not  essential  to  convict  of  a  crime, 
where  tbe  other  evidence  established  its  per- 
petration. 

&  Witnesses  «s»S89— DsRifDAnTs  mat  bs 

IMPEACHED  BT  XTIDERCB  OT  EXTRAJUDICIAL 
BTAIBMKNTS. 

Where  the  testimony  of  defendants,  who 
.  were  charged  with  murder,  as  to  their  move- 
ments on  the  afternoon  of  the  crime,  was  clear- 
ly-ctmtradictory.  of  extrajudicial  statements  as 
to  their  movemnits  imputed  to  them,  and  de- 
fendants on  croas-examination  neither  admitted 
nor  denied  the  statements,  it  was  competent  for 
the  prosecution  to  impeach  them  by  proof  of 
such  statements. 

9.  Cbiminal  law  «=»763,  764(13)— Instbuc- 
xion  on  cibcumstantial  evidence  not  ob- 

JEOTXOMABLS  as  on  WEIGHT'OF  EVIDENC9B. 

In  a  prosecution  for  homicide,  where  dr- 
cumstadtial  evidence  was  relied  on,  an  Instruc- 
tion thfit  the  evidence  was  legal  and  cunpetent, 
and  if  of  such  character  as  to  exclude  every 
reasonable  hypothesis  other  than  guilt  tbe  jury 
shonld  convict,  is  not  objectionable,  aa  tanta- 
mount to  telling  the  jury  that  tbe  evidence  was 
sufficient. 

10.  Cbiminal  law  «=»76S,  764(13)  —  Iw- 

STEUCTION  ON  CIBCUMSTANTIAL  EVinBRCE 
NOT  OBJECTIONABLE  AS  UBQINO  CONVICTION, 
Where  tbe  evidence  in  a  homicide  case  was 
circumstantial,  instructions  that  because  of  con- 
ditions circumstantial  evidence  bad  to  be  re- 
lied upon,  that  the  jury  should  examine  the  evi- 
dence, and  that  if  the  circumstances  proved 
beyond  a  reasonable  doubt  led  to  a  conclusion 
of  guilt,  and  such  conduslon  pointed  to  guilt 
beyond  a  reasonable  doubt,  the  jury  should  so 
Gnd,  notwithstanding  that  testimony  of  eye- 
witnesses mi£ht  be  more  sati^actory,  are  not 
objectionable  as  exhorting  the  jury  to  convict 
and  excusing  tbe  evidenm. 

In  Bank. 

Appeal  from  Superior  Court,  Colusa  Coun- 
ty ;  Ernest  Weyand,  Judge. 


»For  otfttf  osMB  wm  muo*  topte  and  KBY-NUHBSR  In  kU  Key-Numbered  DlcwU  and  ZndeaM 
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Tom  Woo  apd  Wong  Gow  were  convicted  of 
murder  In  the  first  degree,  and  from  the 
Judgment  of  conviction  and  order  denying 
new  trial  they  ai^eal.  Affirmed. 

W.  H.  Carlln,  ot  Marysvllle,  Frank  Free- 
man, of  Willows,  and  Seth  MHUngtrai,  of 
Colusn,  for  appellants. 

V.  S.  Webb,  Attj.  Qm^  John  H.  Rlordan 
and  J.  Charles  Jones,  Deputy  Attys.  Gen., 
and  Alva  King,  6t  Golnsa,  for  the  People. 

LAWLOR,  J.  The  defendants  were  charged 
with  the  murder  of  one  Ah  Moy  on  August 
29,  1917,  near  the  town  of  Grimes,' In  Colusa 
county.  They  were  jointly  tried  and  convict- 
ed of  murder  in  the  first  degree,  with  the 
punishment  fixed  at  life  imprisonment.  A 
motion  for  a  new  trial  was  Interposed  and 
denied,  whereui>on  the  court  pronounced 
Judgment  and  sentence  in  accordance  with 
the  verdict.  The  appeal  is  from  the  Judg- 
ment and  from  the  order  denying  the  motion 
for  a  new  trial. 

The  judgment  and  order  were  reversed  by 
the  District  Court  of  Appeal  for  the  Third 
Appellate  District,  on  the  ground  of  the  In- 
sufficiency of  the  evidence  to  support  the 
verdict  Mr.  Presiding  Justice  Chlpman  de- 
livered the  opinion  of  the  court,  which  was 
concurred  in  by  Mr.  Justice  Hart,  who  filed 
Q  separate  opinion.  Mr.  Justice  Burnett, 
in  n  separate  opinion,  dissented.  The  Attor- 
ney General  petitioned  for  a  hearing  herein, 
and  it  was  granted,  because  we  were  not  sat- 
isfied that  -  the  judgment  and  order  should 
have  been  reversed-  The  opinion  of  the  Pre^ 
siding  Justice  fully  and  fairly  states  the 
evidence  and  we  shall  therefore  adopt  that 
porti<m  thereof  and  make  it  a  part  of  this 
opinion.   It  reads  as  follows: 

"A  public  highway  rnna  from  the  town  of 
Colusa  to  the  town  of  Grim«H  about  13  milev 
southerly.  About  one  mile  north  of  Grimes,  a 
byroad,  called  Morris  lane,  interaeets  thia  high- 
way, coming  in  from  the  west.  On  August  29, 
1917, -between  the  hours  of  5  and  6  o'clock  p. 
m.,  deceased,*  Ah  Moy,  a  Chinaman,  was  shot 
on  his  way  from  Grimes  to  the  Morris  ranch, 
where  be  had  been  working  as  cook  for  several 
years.  It  was  his  habit  after  the  noonday  meal 
to  go  to  Qrimes,  about  3  miles  distant,  on  his 
bicycle  to  spend  the  afternoon  with  his  country- 
men, returning  in  time  to  prepare  the  evening 
meal.  His  course  took  him  along  Morris  lane, 
to  and  along  the  Colusa-Grimes  highway,  to  the 
town  of  Grimes.  All  that  was  shown  ot  his 
movements  on  the  day  of  his  death  was  that  he 
left  the  Alorris  ranch  about  1  o'clock  p.  m., 
and  was  fonnd  dead  in  the  Morris  lane  shortly 
after  6  o'clock  p.  m.,  lying  in  the  road  about 
200  yards  from  its  Intersection  with  said  high- 
way. Apparently  he  had  been  shot  through  the 
head  while  going  west,  and  fell  with  his  bicycle 
across  the  road.  There  was  no  evidence  of 
any  struggle,  or  indications  of  resistance  on  his 
part,  or  of  personal  conflict  bPtwoen  him  and 
his  assailant,  nor  was  tttere  evidence  indicating 
robliery.  Ho  had  been  shot,  and  apparency  had 


fallen  dead  from  his  wheel;  and  lay  wbe^  be 
had  fallen  without  moviaft  as  was  testified  to 
by  Coroner  HcNary,  who  also  testified  that  the 
wound  was  not  probed  and  that  there  was  no 
autop^ ;  that  the  course  of  the  bidlet  was  from 
a  point  above  the  left  ear  and  out  almost  back 
of  the  right  ear,  but  he  could  not  say  on  which 
side  of  his  head  the  bullet  entered.  He  spoke 
of  another  wound  on  the  left  cheek  bone,  whidi 
he  discovered  after  waaliins  the  face.  This 
wound  was  not  described,  and  it  did  not  appear 
whether  or  not.it  was  a  gunshot  wound.  He 
also  testified  ttiat  the  face  was  powder-bursed, 
but  he  gave  no  description  of  the  markings.  Tiit 
coroner  swore  in  a  jury  on  the  spot  from  among 
the  assembled  neighbors,  and  after  verdict  ren- 
dered he  put  the  twdy  in  a  basket  and  took  it 
to  Colusa.  This  inquest  was  hdd  it  the  scene 
of  the  homicide  about  the  boor  ot  10,  the  night 
of  August  29th. 

Wong  Gow,  one  of  the  defendants,  had  lived 
in  and  around  Colusa  for  many  jfears.  Tom 
Woo,  the  other  defendant,  had  fomerly  lived 
in  and  around  OroviUe,  and  more  recently,  for 
some  months,  at  Colusa.  At  the  time  of  the 
homicide  they  bad  a  lease  of  some  broom  com 
land  across  the  river  from  Colusa  a  mile  or 
two  distant.  Their  claim  and  their  testimony 
was  tliat  about  1  o'clock  of  the  29th  day  of  Au- 
gust they  left  the  garage  in  Colusa  in  an  auto- 
mobile belonging  to  Tom  Woo,  and  drove  across 
the  river  on  the  Colusa  bridge  and  spent  the 
afternoon  of  that  day  on  the  east  side  of  the 
.river,  returning  to  Ofdusa  shortly  before  6 
o'clock;  that  they  had  supper  about  6  p.  m.; 
that  Wong  Gow  went  to  Williams  to  hire  help 
for  harvesting  their  broom  com,  and  Tom  Woo 
spent  the  evening  reading  the  newspapers ;  that 
Wong  Gow  returned  the  next  morning,  and, 
learning  that  the  shcrifE  wanted  him,  he  went 
to  the  office  of  the  latter  and  was  tiiere  arrest- 
ed. Tom  Woo  had  been  taken  in  custody  at  his 
sleeping  room  about  11  o'clock  the  night  of 
August  29th  and  was  fn  jail  when  Wong  Gow 
returned  from  Williams. 

"Witness  Londsen  testified  that  he  sold  to 
Tom  Woo  the  automobile  he  was  using;  that 
he,  the  witness,  on  the  evening  of  August  29th, 
had  gone  to  the  post  office  for  bis  mall  and  some 
stamps  'and  was  talking  to  Mr.  Kline';  that  it 
was  shortly  before  6  o'clock  and  the  post  office 
closed  at  6 ;  that  he  saw  Tom  Woo  driving  the 
car  into  the  garage  at  that  time,  and  bis  recol- 
lection was  that  no  one  was  with  him  in  the  car. 

"Witness  Kline  testified  that  he  was  standing 
at  the  post  office,  10  or  15  minutes  before  the 
office  closed  on  August  29th,  talking  with  Lond- 
sen, and  saw  Tom  Woo  driving  his  car  into  the 
garage ;  that  he  was  acquainted  with  him,  and 
had  sold  him  the  car  through  Londsen's  agency. 

"Two  witnesses  were  called  in  rebuttal  by  the 
prosecution,  who  testified  that  the  general  rep- 
utation of  Londsen  in  the  community  fw  truth, 
honesty,  and  integrity  was  bad. 

"There  was  evidence,  introduced  by  the  pros- 
ecution, that  defendants  were  seen  and  identified, 
both  as  to  their  persons  and  the  automobile  they 
were  driving,  at  different  points  along  the  Colu- 
sa-Grimes highway  and  at  different  hours  after 
2  o'clock  p.  m.  of  August  29tb.  Some  of  the 
witnesses  speak  of  a  third  man  as  one  of  the 
party  in  the  automobile  at  some  of  the  pdnts 
where  they  were  seen.  This  third  man  is  not 
accounted  for,  and  it  is  not  shown  that  a  tiurd 
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nun  was  with  ths  defendantii  wh«o  they  arriTed 

at  CoIqbil    We  will  endeavor  to  present  the 

evidence  as  shown  by  the  record. 

"Witness  Charles  Donning  was  hauling  hay 
in  the  victni^  and  north  of  the  Morris  lana  on 
tiie  afternoon  of  August  28th.   He  testified  to 

bsTing  seen  the  defendants  and  a  third  man 
Bboot  2  o*do<A  In  Gene  Yann's  field'  near  a 
grove  of  trees  about  a  mile  north  of  Morris 
lane.  He  testified  that  an  Overland  automo- 
bile was  standing  by  the  roadside  near  this 
grave.  'It  was  an  old  «ar— Overland  ^car; 
the  top  was  loose  and  shaken  down  soma  on 
the  right-hand  side.*  He  returned  with  a  load 
of  hay  about  4  o'clock,  and  saw  them  again 
'pretty  near  at  the  aame  place.  One  of  ^bsm 
was  in  the  machine,  and  the  other  was  stand- 
ing near  the  machine.  They  didn't  seem  to  be 
doing  anything  In  particular.  There  was  a 
tliird  man,  who  was  in  or  near  the  grove  at 
the  time.  I  should  jndge  I  was  about  a  quarter 
of  a  mile  from  them  when  I  saw  them  first,  and 
this  last  time  I  was  about  20  feet  from  them.' 
After  unloading  his  hay  he  returned,  pesaing 
over  the  aame  road,  and  going  after  another  load 
of  bay.  He  testified  that  he  saw  the  defaodants 
dtting  in  the  car  In  the  oonnty  road  not  far 
from  where  he  first  saw  them ;  tUs  was,  aa  he 
testified,  'about  a  quarter  to  C^;  he  went  oa 
to  the  dole  place  for  another  loeid  of  hay,  and 
returned  'something  after  S  o'clock— I  don't 
know  tbe  exact  time,'  and  he  saw  'the  car  over 
in  the  Cole  field,  but  didn't  see  tbe  defendants' ; 
it  had  been  moved  forther  down  tbe  road,  pret- 
ty n^u-  the  corner  that  leads  to  Morris.  He 
waa  asked  to  point  on  the  map  'where  the?  had 
moved  down  to.*  Tbe  witness  Indteated  a  point 
he  thought  '160  yards  from  that  comer.  Q.  Altd 
how  long  did  they  remain  there  in  the  neighbor- 
hood? A,  I  could  not  say.  I  observed  them 
there  about  S  or  10  minutes  and  saw  no  more 
of  them.  Q.  Approximately  what  time  was 
that?  A.  Something  after  6  (^elo<&— I  don't 
know  the  exact  time.' 

"Witness  Mahan  testified  tiiat  he  left  Grimes 
in  an  automobile  15  minutes  before  5  o'clock  p. 
tn.,  Angnat  28th ;  ttiat  he  passed  an  automobile 
standing  tn  the  Odusa-Grimes  road  alxnit  SOO 
yards  north  of  tiie  junction  of  the  Morris  lane ; 
that  he  saw  two  men  with  the  car,  one  of  whom 
he  afterwards  identified  as  Wong  Gow;  that 
he  was  on  the  first  seat,  and  the  other  man  was 
working  on  the  engine,  whom  he  could  not  iden- 
tify. He  saw  no  thltd  man.  Neither  of  these 
witneseea  had  personally  known  or  had  ever 
Ken  either  of  the  defendants.  Both  of  them 
testified  to  having  based  their  identification  op* 
on  snch  notice  as  tiiey  took  ot  them  passing 
them  on  the  highway. 

"Witness  Staap,  on  the  29th  day  of  August, 
was  reading  in  tiie  town  of  Sycamore,  which  is 
about  6  miles  north  of  Grimes  and  6  miles  north 
of  the  Morris  lane.  He  testified  that  he  saw 
tbe  defenQants  and  a  third  man  in  an  automo- 
bile traveling  past  his  residence  on  the  Oolusa- 
Qrimes  road  between  12  and  2  o'clock  of  that 
day,  in  the  afternoon,  going  toward  Grimes, 
and  tliat  abont  10  minutes  before  snnset  he  saw 
them  passing  on  tiie  road  towards  Colusa.  The 
Bun  set  on  that  day  at  6 :37  p.  m.  He  testified 
that  the  automobile  in  which  th^  were  travel- 
ing was  tbe  same  as  the  one  he  afterwards  iden- 
tified in  the  garage  at  Colusa,  which  belonged 
to  Tom  Woo^  'by  the  top  being  smashed  in.* 


He  testified  that  he  was  standing  In  his  door- 
yard  about  7B  or  80  feet  from  the  road ;  that 
he  bad  never  seen  either  of  the  parties  before; 
that  there  was  nothing  to  attract  bis  attention 
to  tiiem  particularly;  that  the  third  man  waa 
on  tile  back  seat,  and  the  two  defendants  on  t3te 
frtmt  seat;  tiiat  It  was  not  unusoal  to  see  ao- 
tomobfles  passing;  that  the  third  man  was 
dressed  the  same  as  the  others,  whose  clothing 
be  described.  He  was  asked  if  be  could  not 
identify  tbe  third  man,  if  he  saw  him  again,  as 
easily  as  he  could  the  others,  and  answered  he 
'could  not  say  as  to  that* ;  that  the  only  way  he 
had  to  identify  the  machine  was  by  the  top — 
'it  was  sagged  down.  Q.  Is  it  not  a  fact  that' 
yon  have  eeen  many  machines  abont  that  time 
—that  was  similar— had  similar  tops?  A.  Tes.' 
He  described  the  third  man  as  being  *a  littie 
taller'  than  the  other  two  and  *a  littie  more 
broad-shouldered.  Q.  Well,  isn't  It  a  fact,  if 
you  met  that  man  on  the  street  now,  you  would 
not  recognise  him?  A.  Probably  I  would  not 
Q.  Yon  had  just  as  good  a  look  at  him  as  at 
the  other  two?  A.  Tes,  sir,  •  •  •  Q.  When 
was  it  you  made  up  your  mind  that  they  were 
13xe  same  ones  in  the  automobile  that  day?' 
What  caused  you  to  come  to  that  ccraclusion? 
A.  They  looked  like  the  same  men  that  I  saw 
in  the  car.  *  *  *  Is  there  not  a  greater  simi- 
larity between  two  or  three  Chinamen  tiian  the 
same  number  of  white  men?  A.  Yes;  I  think 
so.  Q.  Now,  Mr,  Staap,  is  It  not  a  fact  that 
yon  heard  of  the  killing  of  Ah  -Moy  and  re- 
membered seeing  three  Chinamen  pass  by  your 
place  'tiiere  twice  and  come  up  the  road  here, 
and  you  thought  they  were  the  ones  in  the  ma- 
chine? A.  Yes,  sir.  Q.  But  at  that  time— at 
the  preliminary  and  now— the  b<»t  yon  can  say 
would  be  that  yon  noticed  the  similarity,  and 
you  think  they  were  tbe  same  men?  A.  I  think 
they  were  the  men  in  the  machine  that  I  saw.' 

"Witness  Heryford  testified  that  he  was  em- 
ployed as  a  jitney  driver  and  lired  at  Colusa ; 
that  on  August  2&th  he  left  Colusa  in  a  Ford 
machine  about  6  o'clock  p.  m.  'going  to  the 
sugar  camp  this  side  of  Grimes';  that  he  met 
defendants  traveling  in  au  Overland  machine 
going  north  toward  Colusa,  defendant  Wong 
Gow  driving;  that  he  had  seen  Tom  Woo 
aronnd  town  for  the  past  six  months  and  'had 
seen  him  driving  that  machine  before,'  and  that 
it  was  his  machine,  and  is  the  same  tbe  liieillC 
took  into  custody,  and  ia  an  exhibit  in  the  case ; 
that  where  he  met  defendants  was  about  3  miles 
north  of  Grimes ;  that  there  were  three  men 
in  the  machine,  'two  on  the  front  seat  and  one 
behind' ;  that  he  had  known  Wong  Gow  for 
two  or  three  years.  On  croaa-examination  he 
testified  that  it  mnst  have  been  half  past 
when  he  met  defoidants,  as  he  left  Colusa  about 
6  and  it  took  him  about  half  an  hour  to  reach 
the  point  where  he  met  defendants;  tiiat  tiiey 
were  traveling  at  25  or  30  miles  an  hour,  and 
he  at  about  the  same  rate.  His  attention  was 
called  to  his  testimony  at  a  former  trial,  at 
which  time  he  testified  that  he  rect^nized  only 
one  man,  Tom  Woo,  and  that  two  were  in  the 
rear  seat  'Q.  Did  yon  testify  that  way  at  that 
time?  A.  Tea,  sir.  Q.  Was  that  correct?  A. 
I  guess  it  was.  *  *  *  Q.  Why  did  you  say 
this  time  yon  recognized  two  men  in  the  ma- 
chine, and  say  at  the  preliminary  examination 
that  yon  recognised  one  man}  A.  I  forgot,  I 
I  guess.' 
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.  "The  foregoing  comprises  the  direct  testimon; 
tending  to  establish  the  fact  that  defendanU 
were  in  the  vidiuty  vhere  the  homidde  occur- 
red during  the  afternoon  d  August  29th.  It 
does  not  definitely  appear  at  That  time  deceased 
met  his  death.  Witness  Morris,  at  whose  ranch 
he  worked,  testified  that  he  (witness)  left  liis 
house  at  about  the  hour  of  4  o'clock  on  August 
29th,  going  hy  the  Morris  lane  road;  that  he 
saw  an  automobile  in  the  lane  approaching  him, 
but  it  turned  around  some  distance  from  him, 
and  proceeded  down  tlu  lane  Co  tfte  Golnsa- 
Grimcs  road  and  turned  north ;  tliat  there  were 
three  men  in  it,  bat  he  did  not  know  whether 
they  were  Chinamen  or  white  men;  that  he 
drove  on  in  his  automobile  to  Grimes,  where 
he  remained  an  hour  or  more,  and  about  6 
o'clock  left  Grimes,  returning  to  bis  home  by 
the  same  road ;  that  be  saw  an  automobile  up 
the  Colusa  road,  beyond  the  junction  of  the 
Morris  lane ;  it  was  not  moving  and  there  were 
three  men  with  it;  one  had  got  out;  the  ma- 
chine was  faced  north ;  he  thought  it  might  be 
the  same  he  had  seen  b^re,  bnt  It  was  too 
far  away  to  t^  much  about  it;  he  went  on 
home,  and  at  6  o'clock  received  notice  hy  tele- 
phone of  Ah  Moy's  death. 

"Witness  Simpkius,  a  laborer  on  the  Morris 
ranch,  left  the  ranch  by  automobile,  aa  he  tes- 
tified, by  the  Morris  lane  road  oo  his  way  to 
Colusa ;  that  about  6  o'clock  p.  m.  be  found  the 
body  of  the  deceased  in  the  Morris  lane ;  fie 
walked  arouod  the  body,  saw  that  the  man  was 
dead,  and  went  to  Grinua,  and  notified  Morris, 
and  telephoned  the  coroner  at  Colusa,  went  on 
to  Colusa  and  returned  with  the  coroner  to 
where  the  body  lay. 

"Witness  Beckley  testified  that  on  August 
29th  he  was  living  at  Grimes,  'about  three- 
fourths  of  a  mile  in  an  arrow  line  from  the 
junction  of  the  Morris  lane  with  the  Grimes- 
Colusa  road.  On  the  29th  day  of  August,  1917, 
between  a  gnarter  to  6  o'idock  and  6  o'clock  p. 
m.  I  heard  a  couple  of  gunshots.  I  waa  walking, 
and  I  heard  one  shot,  and  then  I  took  about  one 
step,  when  I  heard  another.  They  were  pretty 
dose  together.  They  sounded  from  op  the  Mor- 
ris road.* 

"The  testimony  is  next  addressed  to  certain 
facts  and  circumstances  discovered  at  and  near 
the  place  where  the  body  was  found.  Soon 
after  witness  Simpkins  discovered  the  body,  it 
became  known  in  the  vicinity,  and  a  number  of 
neighbors  came  to  the  scene  in  automobiles. 
When  Simpkins  first  was  at  the  place  and  walk- 
ed around  the  body,  he  saw  no  trades  that  at- 
tracted his  attention.  Later,  when  he  returned 
with  the  coroner,  he  testified,  as  did  others,  to  a 
man's  trade  traceable  from  the  body  to  a  point 
easterly  towards  the  Colusa-Grimes  road  about 
'80  steps'  distant  from  the  body,  and  where  an 
automobile  coming  into  the  Morris  lane  had 
turned  aroun*'  and  gone  back  to  the  Cdusa- 
Orimea  road.  These  tracks  were  not  traceable 
beyond  where  this  turn  was  made,  and  there 
were  no  corresponding  or  other  tracks  trace- 
able to  the  body.  Some  one  of  the  numerous 
persons  congregated  there  discovered  these 
tracks  and  drew  a  circle  around  two  or  three 
of  them  to  preserve  their  Identity.  Witnesses 
testified  to  following  these  tracks  from  the  place 
where  the  body  had  lain  to  the  point  where  an 
automobile  had  turned  around,  and  that  these 
tracks  grew  wider  apart  as  they  approadicd  the 


automobile,  the  inference  bdng  that  whoever 
made  them  quickened  his  footsteps  after  leaving 
the  body. 

"Sheriff  Stanton  took  into  hla  possesdon  Tom 

\^oo's  automobile  on  tlie  moniing  of  August 
30th.  He  testified  that  he  took  it  to  the  scene 
of  the  homicide  that  morning  and  had  it  driven 
along  the  Morris  lane  near  to  the'  point  where 
the  .automobile  had  turned,  above  referred  to ; 
he  backed  and  made  a  turn  as  nearly  parallel 
as  he  could  with  the  tracks  found  in  the  road. 
He  was  asked  how  the  two  seta  tracks  com- 
pared and  answered.  Tkty  are  identical.'  He 
also  took  tiiree  nwasurementa  of  the  foo^iints 
leading  away  bom  where  th6  body  <tf  die  de- 
ceased had  lain— one  of  diem  a  footprint  diat 
had  'been  cirded  around,'  and  two  not  thus  pre- 
served. He  found  a  stick  by  the  roadside,  and 
marked  on  it  the  length  of  the  footprint  and 
length  and  width  of  the  heel.  He  later  took 
from  his  feet  the  shoes  Wong  Gow  was  wearing. 
He  was  not  permitted  to  answer  the  question 
as  to  how  his  measnraments  marked  on  the 
stidc  corresponded  widi  the  measurements  of 
the  shoes,  but  the  broken  pieces  of  the  stick 
and  the  shoes  were  admitted  as  exhibits.  On 
cross-examination  he  explained  that  the  dust 
was  an  inch  or  two  deep  and  'was  a  dust  that 
would  leave  a  distinct  tra<^.'  His  method  of 
procedure  is  thus  described:  'Q.  Then,  when 
you  measured  the  other  tracks,  you  guessed  as 
to  whether  they  were  the  same  or  not?  A.  1 
meaihired  them  about  the  same,  as  I  recall.  I 
Jnst  got  the  Imgth.  and  width  of  them— as  you 
have  stated,  I  wonld  have  to  guess  at  it.  to  a 
certain  degree  or  extent;  that  is,  by  poshihg 
it  down  and  then  getting  it,  by  laying  it  where 
the- impression  was  made.  Q.  Well,  by  finding 
the  length  of  it  and  taking  this  here  (indicating 
the  stick)  you  got  the  first  impression?  A.  Yes, 
sir.  Q.  And  then  laid  it  on  top  of  the  dust  and 
guessed  as  to  what  would  be  the  width  of  the 
bed  of  the  track?  A.  Yes;  you  can  get  it 
correctly,  if  you  have  to  guess.  Yes,  I  guess  I 
did.  Q.  Oh,  did  you  say  the  dust,  it  was  madi 
deeper  at  the  point  where  you  made  the  first 
impression  than  the  last?  A.  That  would  be  a 
guess,  too.  Q.  Now,  then,  you  did  the  same 
way  in  getting  the  width  of  the  heel?  A.  Yes, 
air.  Q.  And  the  length  of  the  heel?  A.  Yes, 
sir.  Well,  I  don't  know  whether  I  did  or  not, 
but  I  presume— you  see,  I  used  my  knife  there 
in  marking  it  (indicating  a  place  on  the  stick). 
Q.  After  getting  the  length  of  the  heel,  you 
would  set  it  down  in  measuring  the  full  length 
of  t^e  shoe?  A.  I  guess  I  did  that  Q.  But 
yon  don't  recall  now  just  what  part  of  the  per* 
formance  you  did  do?  A.  No.  Q.  In  other 
words,  you  guessed  the  beat  way  you  could?  A. 
Yes,  sir.  Q.  If  dirt  fell  into  the  tracks,  or  if 
anything  moved  the  dirt,  you  would  still  have 
to  make  a  f^roater  guess,  as  to  length,  dr  how 
much  dirt  fell  in?  A.  It  might  be.  Q.  And 
that  was  true?  A.  I  presume  so.  Q.  tt  doesn't 
make  very  much  difference  in  the  width  of  l&e 
shoe  to  make  a  difference  in  the  tracks,  does 
it?  A.  No.'  He  testified  that  the  footprints  he 
measured  were  probably  16  steps— 45  or  SO  feet 
—from  where  the  body  had  lain.  'Q.  And  all 
tracks  between  those  two  points  were  alt  ob- 
literated? A.  I  didn't  find-any.  Q.  You  were 
looking  for  them?  A.  Yes.*  He  testified  that  he 
did  not  take  Tom  Woo'e  shoes  or  measure  them, 
'because  he  didn't  have  any  on  when  arrested.* 
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Referring  to  Wong  Govt's  ehoes,  he  teitified  that 
'he  thoDght  he  measured  them  by  the  stick  be- 
fore be  took  them  off  his  feet  'Q.  Well,  after 
yoa  took  tbem  off,  did  you  take  them  down  and 
fit  them  into  the  tracks?  A.  No.  Q.  Why? 
A.  1  didn't  think  it-  would  be  possible  to  get  an 
accurate  impression,  from  the  tracks— that  the 
tracks  by  that  time  would  hare  been  obliterated. 
Q.  They  were  all  ri^t  when  yon  made  the 
measnremente?  A.  Tea;  but  tiiere  wis  a  great 
deal  of  travel  on  the  road  there.  It  would  be 
of  no  use.  Q.  Didn't  you  try  to  find  out  wheth- 
er it  would  be  of  any  use  or  not?  A.  No.' 

"There  was  no  evidence  tending  to  show 
whence  the  person  came  who  made  these  tracks; 
there  were  no  tracks  traceable  from  any  point 
to  the  body.  There  was  evidence  that  on  the 
north  side  of  the  Morris  lane  at  that  potst  the 
weeds  next  to  the  fence  and  near  the  travded 
part  of  the  road  were  2  or  8  feet  hi^.  ,We  pre- 
smne  thn  purpose  of  this  evidence  was  to  show 
that  i^man  ndght  have  concealed  himself  in  this 
cover  and  have  shot  the  deceased  from  that 
point  There  was  also  evidence  that  the  tracks 
of  an  automobile  similar  to  those  described  by 
Sheriff  Stanton  were  seen  some  distance  west, 
where  an  automobile  had  apparently  made  a 
similar  turn,  as  if  having  gone  into  and  oat  of 
tilie  Morris  lane.  Then  me  erldmce  that  the 
antomobne  tracks  r^ned  to  by  the  aheriflf  conld 
be  traced  easterly  and  to  the  junction  with  the 
Colusa-Grimes  road,  where  they  appauently 
turned  north  toward  Colusa,  but  were  then  ob- 
literated. Several  persons  witnessed  the  experi- 
ments made  by  Sheriff  Stanton  with  Tom  Woo's 
autpmobile.  The  witnesses  did  not  agree  as  to 
the  kind  and  condition  of  the  tires  on  the  ma- 
chine maUng  the  trades.  Witness  Ainger  tes- 
tified: TTie  two  front  tires  were  plain  tread, 
and  the  two  rear  tires  non-skid.'  Witness  Clip 
was  asked  whether  he  noted  the  impressions  or 
markings  by  the  tires  of  the  automobile  mak- 
ing this  turn.  'Q.  What  kind  were  they?  A. 
Tbe  left  tire  had  bolra  in  the  tire  marking  the 
road.  Q.  Was  th«t  the  front  or  rear?  A.  Hind 
tire.  Q.  And  how  about  the  right  hind  tire? 
A.  Well,  It  left  a  kind  of  flat  mark— the  same 
as  a  vragon,  only  had  triangles  on  it  Q.  How 
about  the  front  tire?  A.  It  was  smooth  tire.' 
Witness  MiUer  testified  that  he  noticed  par- 
ticularly the  markings  on  the  ground.  'Q.  What 
were  they?  A.  One  waa  an  old  tire  and  the  oth- 
er a.  n.ew.  Q.  Which  was  which?  A.  The  left 
one  was  a  new  one  and  the  right  was  an  old 
one.'  Witness  Stanton  thus  described  the  tires 
which  made  the  tracks:  'The  two  frcut  tires 
were  araooth  tread;  the  rii^t  hind  tire  was  a 
Savage  grip  tiire^and  was  worn  pretty  amooth. 
The  left  hind  wheel  made  a  distinct  tread;  a 
track  like  it  waa  practically  a  new  tir&'  Our 
attention  has  not  been  called  to.  any  description 
^  in  the  record  of  the  tires  on  the  Tom  Woo  car. 
It  was  made  an  erbibit,  and  the  jury  visited  the 
garage  where  it  had  been  kept.  Sheriff  Stanton 
testified  that  it  was  in  the  same  condition  as 
when  taken  into  his  possession." 

[1]  1.  The  principal  question  on  this  ap- 
peal is  whether  the  evidence  is  sufBdent  to 
Justify  the  verdict  against  the  appellants.  It 
is  the  position  of  their  counsel: 

"That  giving  to  the  testimony  introdaced  on 
behalf  of  the  proaecntion  all  the  weight  to  which 
it  can  be  in  any  way  entitlnl.  the  case  faUs 
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short  of  proving  the  guilt  of  the  defendants  to 
that  degree  of  certainty  which  is  required," 

In  passing  upon  this  question  we  will  not 
attempt  to  determine  the  weight  of  the  evi- 
dence, but  will  decide  only  whether  upon  the 
face  of  the  evidence  It  can  be  held  that  suf- 
fldent  facts  could  not  have  been,  found '  by 
the  jury  to  warrant  the  inference  of  guilt 
For  it  Is  the  function  of  Uie  Jury  In  the 
first  Instance,  and  of  the  trial  court  after 
verdict,  to  determine  what  facts  are  estab- 
lished by  the  evidence,  "and  before  the  verdict 
of  the  Jury,  which  has  bpen  approved  by  the 
trial  court,  can  be  set  aside  on  appeal  upon 
the  ground  we  are  discussing,  It  must  be 
made  clearly  to  appear  that  upon  no  hypothe- 
sis whatever  is  there  sufficient  substantial 
evidence  to  support  the  condusion  reached 
In  the  court  below.' 

[21  The  determination  of  a  charge  In  a 
criminal  case  Involves  proof  of  two  distinct 
propositions:  First,  that  the  offense  charged 
was  committed ;  and,  second,  that  It  was  per- 
petrated by "  the  person  'or  persons  accused 
thereof.  In  this  case  there  can  be  no  doubt 
of  the  first  proposition,  for  it  Is  clear  that 
Ah  Moy  waa  the  victim  of  a  cold-hlooded  as- 
sassination, that  the  details  were  worked  out 
beforehand,  and  that  the  plan  was  to  strike 
him  down  as  he,  according  to  his  dally  habit, 
made  his  way  along  Morris  lane  to  the  ranch 
where  he  was  einpl(^ed  to  prepare  the  eve- 
ning meal. 

13]  Did  these  defendants  commit  or  partic- 
ipate in  the  commission  of  the  murder? 
What  facts  can  we  say  the  jury  could  have 
resolved  from  the  evidence  in  order  to  Jus- 
tify the  inference  of  guilt?  We  must  assume 
In  favor  of  the  verdict  the  existence  of  every 
fact  which  the  Jury  could  have  reasonably 
deduced  from  the  evidence,  and  'then  deter- 
mine whether  such  tacts  are  snfflclent  to  sup- 
port the  verdict. 

[4, 5]  Among  the  more  important  facts 
wliich  we  must  regard  as  having  been  found 
by  the  Jury  are  the  following:  That  the  ap- 
pellants were  seen  by  several  witnesses  loi- 
tering and  waiting  in  the  neighborhood  of 
Morris  lone  for  several  hours  during  the 
afternoon  of  August  29th  until  a  short  time 
before  the  murder  took,  place,  and  were  se^ 
by  two  witnesses  driving  along  the  highway 
in  the  Overland  at  ttie  rate  of  25  or  30  miles 
an  hour  towards  Colusa  shortly  aftenyards ; 
that  while  on  the  highway  the  appellants 
tried  to  conceal  their  identity  from  the  wit- 
ness Dunning,  who  passed  them  four  times 
during  the  afternoon;  that  the  Overland 
which  figures  In  the  evidence  was  owned  by 
the  defendants,  and  that  It  was  recognized 
at  different  times  that  afternoon  in  that  vicin- 
ity by  several  witnesses;  that  the  machine 
which  the  witness  Morris  saw  about  4  o'dodc 
in  Morris  lane  and  the  one  be  observed  on 
the  highway  at  about  5  o'dock  were  identi- 
cal, and  althou^  Morris'  testimony  was  not 
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definite,  the  Jury  up<m  tlie  entire  erldence 
may  have  decided  that  on  each  occasion  It 
was  occupied  by  appellants;  that  the  turn- 
ing back  of  the  machine  in  Morris  lane  with- 
out any  apparent  reason  could  have  been  re- 
garded by  the  iury  as  having  been  done  to 
avoid  meeting  Morris,  and  that  It  was  there- 
fore a  auspicious  circumstance,  as  may  also 
have  been  the  incident  of  the  automobile 
making  two  trips  Into  Morris  lane  without 
continuing  west  either  time  b^-ond  the  spot 
where  the  murder  was  committed;  that, 
since  the  record  does  not  show  what.  If  any, 
tests  the  Jury  may 'have  made,  in  connection 
with  the  testimony  of  Sheriff  Stanton  and 
the  shoes  and  measuring  stick  admitted  In 
evidence,  touching  the  footprints  traceable 
from  near  where  tiie  dead  body  was  found 
to  the  automobile  tracks  we  would  be  going 
outside  of  our  province  U  we  held  that  the 
jury  could  not  have  found  that  they  were 
made  Iqr  Wong  Gow,  that  the  alibi  was  a 
falvlcatlon,  that  the  appellaitts  gave  perjured 
testimony,  and  that  tfaey  suborned  witnesses 
In  the  attempted  corroboration  of  th^  alibL 
Apart  from  the  perjured  testbnooy,  the  imy 
may  bave  found  additional  support  for  the 
inference  of  guilt  in  the  manner  and  conduct 
of  the  appellants  on  the  witness  stand. 

It  is  Insisted  that  the  evidence,  considered 
in  the  light  most  favorable  to  ttie  prosecu- 
tion, shows  only  two  incriminating  circum- 
stances having  any  tmdency  whatever  to 
connect  the  appellants  with  the  murder— 
Uiat  tbej  were  seen  loitering  and  waiting  in 
the  vicinity  all  afternoon,  and  that  th^r  ali- 
bi waa  fabricated.  This  position  ignores  oth- 
er incriminating  facts,  which,  as  we  have 
pointed  out,  the  Jury  may  have  found — the 
attempt  of  the  appellants  to  hide  their  iden- 
tity, the  automobile  tracks  In  Horrls  lane, 
showing  that  the  car  had  been  driven  in  there 
twice,  the  footprints,  the  turning  back  of  the 
machine  at  the  approach  of  Horrls,  and  being 
seen  on  the  highway  in  ttie  automobile  going 
toward  Colusa  after  the  murder. 

In  our  opinion  the  Acts  whid}  we  have  in- 
dicated could  have  been  found  by  the  Jury 
are  sufficient  to  sustain  the  verdict  U  is 
the  law  that  neither  mere  opportunity  to 
commit  a  crime  nor  perjured  testimony  Is 
Bufladent  to  support  a  verdict  of  guilty.  Nor 
are  false  statements  nor  suspicious  circum- 
stances sufficient.  It  may  be  conceded  that 
nd  one  of  the  facts  summarized  would.  If 
standing  alone,  be  sufficient  to  uphold  the 
verdict;  but,  when  all  the  circumstances 
which  the  Jury  may  have  resolved  from  the 
evidence  are  considered  together,  it  cannot 
be  held  on  ai)peal  that  they  are  not  sufficient 
to  warrant  an  inference  of  guilt. 

[I,  7]  Appellants  contend  that  the  evidence 
is  Insuffideut,  particularly  because  of  the  ab- 
sence of  proof  of  motive.  It  is  true  the  pr<»- 
ecution  did  not  offer  such  proof.  But,  as  has 
been  declared  in  many  cases,  it  is  not  neces- 
sary to  establish  a  motive  tor  the  perpetra- 


tion of  an  offense.  A  presumption  of  inno- 
cence arises  in  favor  of  a  person  accused  of 
crime.  This  presumption  Is  disputable,  and 
may  be  overcome  by  other  evidence.  The 
presence  of  a  motive  Is  evidence  tending  to 
prove  guilt,  for  the  reason  that  Its  tendency 
is  to  rebut  the  presumption  of  Innocence. 
On  the  other  band,  absence  of  motive  tends 
to  suE^rt  the  preeumptlott  of  innocence. 
Bnt  the  presence  or  absence  of  motive  is  es- 
sentlally  a  question  of  fact,  and,  like  any 
other  fact.  Is  not  necessary  to  be  proved,  if 
the  crime  can  otherwise  be  established  by 
sufficient  competent  evidence.  So,  in  this 
case,  the  absence  of  proof  of  motive  is  a  tACt 
to  be  reckoned  on  the  side  of  Innocence;  but, 
If  the  proof  of  guilt  is  nevertheless  soflldent 
to  overthrow  the  presumption  of  Innocence, 
the  appellants  mvat  stand  convicted,  not- 
withstanding so  motive  has  been  Ahown. 

It  is  jfrapa  to  state  that  in  some  instances 
the  proof  was  not  complete.  For  instance, 
the  court  did  not  allow  Sheriff  Stanton  to 
tjbetity  as  to  whether  the  shoes  of  Wong  Gow 
Mwresponded  In  atse  to  the  meosuranents  of 
the  footprints  as  they  were  shown  on  the 
stick;  the  conmer  testified  that  there  were 
powd»  marks  on  .  Ah  Hoy's  tece,  but  the 
point  was  not  pursued  farther;  and,  assum- 
ing that  the  footprints  of  Wong  Gow  were 
traced  from  Qie  place  where  Ah  Hoy  was 
killed  to  the  automobile  tracks.  It  was  not 
shown  that  there  were  any  focrtprints  lead- 
ing to  tbe  dead  body.  But,  in  spite  of  these 
dlscrepandea  in  the  proof;  we  thbik  tJie  Ju- 
ry, nevertheless  could  have  found  sufficient 
facts  to  be  satfsfled  beyond  a  reasonable 
doubt  ttiat  the  appellants  were  guU^  of  the 
murder. 

The  part  which  the  unidentified  third  man 
played  In  the  proceedings  that  afternoon  re- 
mains a  mystery,  and  we  shall  not  consider 
whether  he  was  impllcatod  in  the  crime,  or 
what  effect,  If  any,  the  evidence  oa  this  poiirt 
may  have  had  on  the  Jury  in  readiing  the 
verdict 

[I]  2.  It  is  urged  that  ttie  court  erred-  in 
allowing  the  prosecution  to  Impeach  th6  tes- 
timony of  the  appellants  over  their  objection. 
They  testified  on  direct  examination  that  tb^ 
left  Colusa  at  about  1  o'docdE,  and  watt  to 
the  Jap  camp,  and  remained  there  until 
about  6  (fclodi.  On  cross-examination,  Tom 
Woo  was  asked  If  he  did  not.  on  the  evening 
of  the  29th  of  August,  after  he  was  arrested 
and  lodged  In  the  county  Jail,  in  a  conversa-' 
tlon  with  Deputy  Sheriff  Crayton,  no  one  else 
being  present,  state  to  Mr,  Crayton  that  he 
(Tom  Woo)  wmt  to  the  garage  at  about  15 
minutes  to  12  on  that  day  and  tried  to  get 
his  car;  that  Mr.  Martin  was  working  on 
the  car,  and  that  he  fixed  it  up  so  it  would 
rua,  "and  you  left  the  garage  at  about  30 
minutes  past  12  o'clock,  and  got  to  the  Jop 
camp  at  1  o'clock?  Did  you  make  that  state- 
ment?" To  which  question  the  defendant 
answered:  "I  could  not  remember;  maybe 
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I  did."  Mr.  King,  the  assistant  district  at- 
torney, asked  of  the  defendant  the  farther 
question:  "Do  yon  remember,  in  the  fore 
part  of  September,  a  few  days  after  you  were 
arrested,  there  at  the  county  jail,  of  having 
a  conversation  with  Mr.  Scc^ils,  Mr.  Cray- 
ton,  and  myself3  •  •  *'  Do  you  remem- 
ber having  a  conversation  with  those  parties 
named  and  yourself?"  To  which  he  replied: 
"Yes,  sir ;  I  did."  Mr.  King  then  asked  the 
further  question:  "I  will  ask  you,  in  the  fore 
part  of  September,  where  you  were  detained 
In  the  county  jail,  yourself,  Mr.  Scogglns, 
Mr.  Stanton,  and  myself  being  present,  on 
that  occasion  and  that  place,  if  in  the  con- 
versation that  occurred  there,  you  didn't 
state  that  on  the  29th  day  of  August  you  left 
Colusa  and  went  to  the  Jap  camp,  saw  Fuyl- 
kawa,  and  had  a  talk  with  him  with  regard 
to  cutting  com?  That  you  went  out  in  the 
com  fleld,  and  bad  a  talk  with  him  in  regard 
to  cutting  corn  at  that  time?  Did  you  make 
that  statement  then  and  there,  at  that  time?^ 
To  which  be  replied:  "Maybe  I  did."  Be 
was  then  asked:  "If  yon  made  that  state- 
ment, was  it  tme?^  And  he  anawoed:  "I 
could  not  say;  maybe  I  did,  and  maybe  1 
^dnt  Of  course  I  don't  remember  now." 
Again  be  was  asked:  "If  you  made  that 
statement  at  that  time  and  place,  was  that 
statement  true  or  false?"  To  which  he  an- 
swered: "I  could  not  say."  After  the  de- 
fense rested.  Sheriff  Stanton  and  the  deputy 
sheriff  testified,  over  the  objection  of  the  ap- 
pellants, that  the  statements  embraced  In  the 
foundation  testimony  were  made  by  Tom 
Woo.  The  point  to  the  objection  was  that 
Tom  Woo  had  not  as  a  matter  of  fact  denied 
on  craBft«xaminatlon  that  he  made  the  state- 
ment; that  tiiere  was  ta  Uvat  no  material  In- 
CMUlstency  between  the  statementa  aougtat 
to  be  proved  and  the  testimony  of  tlie  appd- 
lants  at  the  trlaL 

Questions  of  similar  Import  were  pat  to 
Wong  Gow  on  cross-examination,  with  sub- 
stantially the  same  result;  the  witness  an- 
swering four  or  five  times,  "I  don't  remem- 
ber," and  In  one  Instance  saying,  "Maybe  I 
did."  This  woa  supplemented  by  a  state- 
ment: "I  was  in  Jail.  I  was  all  mixed  up." 
Testimony  tending  to  impeach  Wong  Gow 
was  allowed  over  similar  objections. 

The  testimony  of  the  defendants  as  to  their 
movements  that  afternoon  was  clearly  con- 
tradictory of  the  extrajudicial  statements 
imputed  to  them.  The  inquiry  was  therefore 
material,  and  since  it  Is  plain  from  the  rec- 
ord that  the  statements  were  neither  admit- 
ted nor  denied,  the  prosecution  was  entitled 
to  Impeach  the  appellants.  7  Ency.  of  Evi- 
dente,  71. 

[91  3.  Appellants  complain  that  the  use  of 
the  words  "legal  and  competent,"  as  they 
appear  In  the  following  sentence  taken  from 
fnstructlon  I,  Is  objectloiiable: 
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"And  I  will  say  to  yon  that  the  evidence 
which  has  been  received  in  this  case  is  legal 
and  competent,  and  if  it  Is,  in  your  mind,  of 
such  a  character  as  to  exclude  every  reasonable 
theory  or  hypothesis  other  than  that  of  defend- 
ants' guilt  bey<H)d  a  reasonable  doubt,  then  and 
in  that  event  it  should  be  given  the  same  weight 
by  you  as  would  direct  evidence  of  the  fact 
alleged." 

The  position  of  appellants  is  thus  stated: 

"Theoretically,  of  course,  the  statement  might 
be  defended;  but  when  addressed  to  a  jury  of 
laymen  It  Is  trenching  upon  questions  of  fact. 
The  mere  admission  of  the  testimony  in  evi- 
dence stamps  it  as  competent  and  legal  from  a 
legal  standpoint.  Then  why  turn  to  tiie  jury, 
and  tell  them  that  this  flimsy  unsubstantial 
thing  called  'dronmstantial  evidence'  as  It  ap- 
pears in  this  case,  was  'le^al  and  competent'? 
To. the  ordinal?  jury  this  was  tantamount  to 
saying  'this  evidence  ia  sufficient'  and  you  can't 
get  away  from  it" 

We  do  not- think  the  words  "legal  and  com- 
petent" la  the  sense  In  which  they  are  em- 
ployed are  objectionable,  and  clearly  th^ 
carry  no  intimation  to  the  jury  that  the 
court  deemed  the  evidence,  because  It  was 
"legal  and  compet«it,"  sufficient  to  convict 
The  point  to  the  instruction  Is  that  the  evi- 
dence, circumstantial  In  Its  nature,  being  "le- 
gal and  competent,"  that  is  to  say,  proper 
evidence  for  the  jury  to  consider,  if  found 
by  the  jury  to  be  sufficient  "to  exclude  every 
reasonable  theory  or  hypothesis  other  than 
that  of  the  defendants'  guUt  beyond  a  rea- 
sonable ^oubt,"  It  should  be  accepted  and 
acted  upon  just  as  If  It  were  direct  evldrace 
Iiavlng  the  same  probative  effect. 

[IB]  It  Is  contended  that  Instructions  H, 
III,  and  ly  are  objectionable.  In  that  "they 
read  more  like  an  exhortation,  a  plea  excus- 
ing the  evidence,  and  quite  nearly  beseeching 
a  verdict  against  the  defendants."  This  crit- 
icism is  entirely  without  foundation.  In- 
struction II,  after  stating  tliat  all  the  evl< 
dence  was  circumstantial,  proceeds  to  ex- 
plain why,  because  of  the  conditions  under 
which  crimes  are  sometimes  committed,  cir- 
cumstantial evidence  must  be  relied  upon. 
In  instruction  III  the  court  directs  the  jury 
to  carefully  examine  the  evidence,  and  deter- 
mine what  circumstances  have  been  proved 
to  their  satisfaction  beyond  a  reasonable 
doubt,  and  then  to  consider  what  conclusion 
as  to  the  guilt  or  Innocence  of  the  defend- 
ants should  be  drawn  therefrom,  and  If  such 
conclusion  point  to  guilt  beyond  a  reasonable 
doubt  they  should  so  find,  "notwithstanding 
the  fact  that  you  might  be  more  fully  satis- 
fied if  you  had  the  testimony  of  eyewitness- 
es." The  court  further  Instructed  the  jury 
that  In  cases  supported  by  circumstantial 
evidence,  either  in  whole  or  in  part,  as  In 
cases  supported  by  direct  testimony,  the  Jury 
are  required  only  to  be  sctlsfled  as  to  guilt 
beyond  a  reasonable  doubt.  Instruction  IV  is 
of  the  same  general  tenor  aa  the  other  In- 
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structlons  treating  of  clrcumstftntlal  and  di- 
rect evidence.    We  ttainlc  none  of  tliem  la 
open  to  the  objectiona  made  by  appellants. 
The  judgment  and  order  are  affirmed. 

We  concur:  ANOELLOTTI.  a  J. ;  SHAW,- 
X;  IiENNON.  3.;  MBLVIN.  J.;  WILBITB, 
J.;  OLNEX,  J. 


MacDERMOT  at  aL  T.  GRANT.   (S.  r.^420.) 

(Supreme  Court  of  Galtfomia.    Oct  8,  1919. 
Rehearing  Denied  Oct.  28,  1919.) 

1.  DiamasAi.  aru  honbdit  «s97(1)— Motion 
TO  DisMUB  xms  szoiniTO  or  rnf  dinob  and 

JUDGMENT,  BUT  BETOKE  nUNG,  OBANTED. 

An  attempted  dismissal  of  tlie  acHon  by 
tiiree  of  the  plaintiffs,  so  for  as  they  were  oon- 
cemed,  after  the  findiDgs  ani  Judsmeut  had 
been  signed,  but  before  they  had  been  61ed,  can- 
not be  given  eGFect  under  any  of  the  provisions 
of  Code  Civ.  Proc.  ||  5S1,  681a,  KMb,  anthor- 
idng  dlsmissaL 

2.  DlSUiaSAL  AND  N0H8CXT  «=9>7(2)— 09  TBIAI. 
BT  COURT  CASE  SUBIUTTED  WHEN  TAKEN  UN- 
DEB  ADVISEUENT. 

A  case  ia  submitted  after  the  court  trying 
the  case  without  a  Jury  has  taken  it  under 
advisement  at  the  close  of  the  evidence  and 
argument. 

3.  DiSUIBSAL  AND  NONQmT  4=9l&— CONSENT 
TO  OIBMtSSAL  INEFFECTIVB  UNLESS  SIGNED 
BT  A.TTOaNBT  OF  ASSENTING  FABTT. 

The  written  conscDt  to  dismissal  of  the  ac- 
tion by  plaintiff,  referred  to  in  Code  Giv.  Proc. 
f  681,  subd.  2,  Is  wholly  iueffective  unless  sign- 
ed by  the  attorney  of  record  of  the  consenting 
party. 

4.  Dismissal  and  nonsutt  «=>16— In  discbe- 
tion  of  trial  coukt  to  obdeb  dismissal. 

It  is  within  the  discretion  of  the  trial  court 
to  order  a  dismissal  in  certain  cases  not  ex- 
pressly  indicnted  in  Code  Civ.  Proc  H  581, 
681a,  and  581b. 

6.  Dismissal  and  nonsuit  «=>16— Judgment 
fob  one  plaintift  afieb  hotxon  bt  0theb8 
fob  dismissal. 
In  an  action  on  a  note,  the  trial  court  did 
not  abuse  its  discretion  in  giving  judgment  for 
the  whole  sum  fo  favor  of  a  plaintiff  despite  the 
attempted  oiamissal  of  the  action  by  three  plain- 
tilEa,  80  far  aa  they  were  concerned,  after  the 
findings  and  judgment  had  been  signed,  because 
the  note  had  been  satisfied  as  to  their  Interesta ; 
no  legal  showing  thereof  being  made. 

6l  Judgment  «=»18(1)— Dutt  or  coubt  on  in- 

FOBMAL  BUOOnmON  Vf  PABTIAL  BATIBTAC- 

TION  OP  NOTE  IN  SUIT. 
On  a  purely  informal  suggestion  of  partial 
satisfaction  ot  the  note  in  suit,  the  trial  court 
was  not  bouod  on  its  ovra  motion  to  direct  some 
sort  of  an  accounting  between  a  plaintiff  and 
defendant  as  vlrtunl  assignee  of  the  rights  of 
other  plaintiffs,  and  to  cuter  judgment  against 
defendant  only  for  the  amount  due  the  particu- 
lar plaintiff  who  had  not  been  paid. 


In  Bank. 

Appeal  from  Superior  Court,  pity  and 
County  of  San  FrandMo;  OL  N.  Andrewa^ 
Judge. 

Action  py  Louis  M.  MacDermot  and  others, 
substituted  as  parties  plaintlfF  for  Louis  M. 
MacDermot  and  another,  as  administrator 
and  administratrix  of  the  estate  of  Flora 
B.  MacDermot,  deceased,  against  William 
Grant  From  Judgment  for  plaintiffs,  de- 
toidant  ftppoilB.  Affirmed. 

Henry  Ach  and  Henry  B.  Monioe^  both  of 
San  Frandscch  for  appellant 

Qoodfellow,  Eells,  Moore  ft  Orrick,  of  San 
Francisco,  and  Schwarts  &  Powell  and  Os- 
trander,  Clai^  A  CarQjr,  all  of  OaUand,  for 
respondents. 

IMNNON,  J.  This  la  an  aiq>eal  from  a 
judgment  for  the  plaintiffs  following  a  trial 
without  a  jury  In  an  action  oa  a  promis- 
sory note  owned  in  common  by  the  plain- 
tiffs Louis  MacDermot  Flora  Proctor^  Mary 
Crawford,  and  Alfred  MacDermot  The 
three  plaintiffs  last  named  iattempted  to  dis- 
miss the  action, '  so  far  as  they  were  con- 
cerned, after  the  flndings  and  judgment  had 
been  signed  but  before  they  had  been  filed. 
It  Is  the  contention  of  appellant  that  the 
court  erred  in  entering  judgment  in  favor  of 
all  of  the  plaintiffs.  The  judgment  was  af- 
firmed by  the  First  Division  of  the  District 
Court  of  Appeal  for  the  First  Appellate  Dis- 
trict, Mr.  Presiding  Justice  Waste  writing 
the  opinion.   The  affirmance  was  correct 

[1]  The  pnrpiKted  dlsmlasal  cannot  be 
given  effect  under  any  of  the  provisions  of 
the  Code  whl<A  expressly  authorize  a  dis- 
missal. Code  Cnv.  Proa  H  681,  &81a,  and 
esib.  The  drcumstances  here  presented 
clearly  exclude  the  application  of  any  of 
the  provisions  of  the  Code  Sfsctlms  In  ques- 
tion other  than  those  contained  In  BUbdlvl- 
slons  1,  2.  and  4  of  section  681  <tf  tha  Code 
of  Civil  Procedure. 

.  [2]  Subdivision  1  authorizes  a  dismissal  by 
the  plaintiff  at  any  time  before  the  trial. 
The  purported  dismissal  filed  herein  was  not 
filed  before  triaL  It  la  true  that  in  con- 
struing a  similar  section  of  the  Practice  Act 
an  early  decision  defined  "trial"  as  meaning 
the  determination  or  finding  in  the  case. 
Hancock  Ditch  Co.  t.  Bradford.  13  GaL  637. 
It  is  evident  however,  from  the  concluding 
portion  of  the  opinion  in  that  case  that  the 
court  construed  Oie  words  **befiore  trial"  as 
meaning  "before  submlssioii,"  and  this  la  the 
sense  in  which  th^  have  been  constmed  la 
subsequent  cases.  Uelnlln  v.  Castro^  22  Cal. 
100.  102;  Casey  v.  Jordan.  68  Cal.  246,  247. 
9  Pac.  82,  806;  Westbay  t.  Gray,  116  Cat 
660,  48  Pac.  800;  Ooldtree  t.  Bpieckela.  1.35 
Cal.  666.  67  Pac.  1091.  A  case  is  submitted 
after  the  court  trying  the  ease  without  a 
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Jury,  has  taken  the  case  under  adTisement,  |  however,  was  not  opened  to  receive  evidence 
at  the  close  of  the  evldeDCe  and  argument,  at  any  time  subsequent  to  Its  submission, 


^tna,  etc.,  Ine.  Co.  v.  Hamilton  County,  78 
Fed.  575,  25  0.  G.  A.  94 ;  Warner  v.  Warner, 
88  Kan.  54S,  112  Pac.  97;  Lawyers',  etc..  Pub. 
Co.  v.  Gordon,  173  Mo.  189,  73  S.  W.  15S; 
St.  Louis  Board  of  Education  t.  U.  S.  Fidel- 
ity, etc.,  Co.,  155  Mo.  App.  109,  134  S.  W.  18. 

[S]  Under  the  provisions  of  subdivision  2, 
an  action  may  be  dismissed  by  either  party 
upon  the  written  consent  of  the  other.  Con- 
ceding that  an  action  may  be  thus  dismissed 
at  any  time  before  judgment,  the  fact  re- 
mains tliat  In  the  case  at  bar  no  effective 
written  consent  on  the  part  of  appellant  to 
the  attempted  dismissal  by  Flora  Proctor, 
Mary  Crawford,  and  Alfred  MacDermot  was 
ever  filed.  It  Is  true  tlmt  a  stlpulettaa  was 
filed  consenting  to  the  dismissal  and  Mgned 
tiy  appellant  pttsonally  and  that  oral  con- 
Bcmt  was  given  by  appellant's  attorney,  who 
was  not,  however.  Us  attorney  of  record. 
But  it  la  weU  settled  that  the  written  con- 
sent referred  to  in  the  Code  provision  now 
nnder  consideration  is  wboL^  Ineaectiva  un- 
less it  Is  signed  by  the  attorney  of  record  of 
tlie  cwsentlng  part;;^.  Commissioners  v. 
Younger,  29  Cah  149,  87  Am.  Dec.  184,  quoted 
with  approval  in  Boca,  etc,  Ca  v.  Superior 
Court,  150  CaL  153,  156,  88  Pac.  718. 

Subdivision  4  provides  tor  dismissal  by 
the  court  where  the  plaintlfr  abandons  the 
case  before  final  submission.  It  is  nnneces- 
aary  to  discuss  the  object  and  scope  of  this 
provision,  for  the  reason  that  the  atten^ted 
abandonment  of  the  case  by  the  three  above- 
named  plaintiffs  was,  as  already  noted,  made 
after  the  final  submission  of  the  case. 

[4,  II  It  is  true  that  it  Is  within  the  dis- 
cretion of  the  trial  court  to  order  a  dismis- 
sal in  certain  cases  not  expressly  Indicated 
'in  the  Code  Romero  t.  Snyder,  107  Cal. 
216,  138  Pac.  1002;  Johnston  t.  Baker.  167 
Cal.  260,  139  Paa  86.  Assuming,  without 
undertaking  to  decide  the  point,  that,  had 
there  been  any  showing  in  any  proper  legal 
manner,  a.s,  for  example,  by  aflldarlt,  that 
the  note  had  been  satisfied  as  to  the  Inters 
ests  of  the  three  plalntifFs  who  sought  to  dis- 
miss the  action,  the  conrt  might  In  Its  dls- 
cretltni  have  ordered  a  dismissal,  neverthe- 
less the  fact  remains  that  no  such  showing 
was  made.  Under  these  drcumstaDces,  it 
cannot  be  h^Id  that  the  court  abased  what- 
ever  discretion  It  may  have  had  in  the  mat 
ter  in  giving  Judgment  for  the  whole  sum  In 
fbvor  of  all  of  the  plaintiffs. 

[I]  Appellant  contends,  however,  that  the 
attempted  dismissal  at  least  placed  before 
the  coart  "evidence"  showing  tbat  the  obli- 
gation of  appellant  bad  been  altered  subse- 
<luent  to  the  submission  of  the  case,  and 
that  It  was  therefore  error  for  tbe  court  to 
enter  judgment  solely  upon  consideration  of 
tbe  evidence  rec^ved  at  the  trial.  OSie  case, 


and  tibe  judgment  Is  not  In  any  sense  against 
the  evidence.  What  appellant  really  means 
is,  apparently,  that,  upon  the  purely  Infor- 
mal suggestion  of  parUal  satisfaction,  the 
court  was  bound  on  its  own  motion  to  direct 
aome  sort  of  an  accounting  between  Louis 
MacDermot  and  appellant  as  a  virtual  as- 
signee of  the  rights  of  the  other  plaintiffs 
and  to  enter  judgment  against  appellant 
only  for  the  amount  due  to  Louis  MacDer- 
mot. This  it  was  clearly  not  the  duty  of  tbe 
court  to  do. 

Anient  may  now  malce  a  motion  tat  tbe 
entry  of  partial  jrildsfactton  of  the  Judgmmt, 
"fak*Tig  all  of  the  piwtnHifa  Iq  the  original 
action  parties  to  fhe  looceeding  in  wder 
that  tbe  fact  of  his  release  by  the  three  plain- 
tlffa  who  sone^t  a  dismissal  may  be  deter- 
mined and  In  order  tliat  tbe  extnt  of  the 
interest  of  Lovia  MacD^mot  In  the  note 
and  judgment  may  be  aaonrtalned. 

Tbe  jvd^meot  is  afilnned. 

We  concur:  ANGELLOTTI,  C.  J. :  SHAW, 
J.;  OLNBY,  J.;  MELVIN,  J.;  LAWLOB,J. 


CIT;  of  MADERA  T.  BLACK.  (Sac  2850.) 
(Supreme  Court  of  CaUfomia.    OcL  1,  1919.) 

1.  Appeal  akd  sbbob  «»1082(2)  —  Ibbbou- 
uuutt  in  behovima  oaobb  to  supebiob 

COUKF  OAHNOT  BE  IIBflT  BAIBEn  ON  rUBiniSa 
jLpPEAIi. 

Where  tbe  parties  appear  In  tbe  superior 

court  and  submit  the  case  without  objecting 
tbat  the  court  is  without  jurisdiction  because 
of  the  irregular  maoDer  in  which  it  reached  tbe 
court  from  the  recorder's  court,  by  appeal  in- 
stead of  certification  under  Code.  Civ.  Proc.  { 
838,  on  appeal  subsequently  taken  to  it  tbe  Su- 
preme Court  will  consider  the  objection  of  lack 
of  jurisdiction  to  have  been  waived  so  far  as 
possible,  and  will  treat  tbe  case  as  If  begun  in 
the  superior  court,  and  tbe  parties  had  appear* 
ed  without  process  and  submitted  tbe  cauao  on 
merits. 

2.  Taxation  ^=>1  t-  "Tax"  incluoes  eveby 

CHABOB  on  PE8S0N  OB  PBOFEBTT  lUPOBED  BT 

LAW. 

A  "tax,"  in  the  general  s^ise,  includes  every 
charge  upon  persons  and  property  imposed  by 
or  under  the  authority  of  the  Ijcgislature  for 
public  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
aad  Phrases,  First  and  Second  Series,  Tax.] 

3.  Taxation  ^s*!— "Impost"  defined. 

The  word  "impost,"  in  its  broader  sense, 
means  any  tax  or  tribute  imposed  by  authority. 


otbi 
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and  applies  as  irdl  to  a  tax  on  penona  aa  a.  tax 
on  property. 

[Ed.  ^ote.— For  other  definitions,  see  Words 
and  Plirases,  Flrat  and  Second  Series,  Imp<»ts.] 

4.  GouBTS  «=9l25— Sewebaob  ohabqe  a  tax, 

IlfPOST,  AND  TOIX  WITHIN  JUBI8D1CXI0N  OP 
BUFBBIOB  COUKT. 

Sewerage  rate  or  charge  levied  by  ordinance 
of  city  of  Madera  for  use  of  sewers  held  a 
tax,  impost,  or  toll  within  Cksist.  art  6,  S  6, 
providing  the  superior  court  shall  have  exclusive 
original  jurisdiction  of  any  case  Involving  the 
legality  of  such  a  charge ;  a  "toll"  being  a  sum 
of  money  for  the  use  of  something,  generaUy 
applied  to  the  consideration  which  is  paid  for 
the  use  of  a  road,  bridge,  or  the  like  of  a  public 
nature. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Toll] 

5.  COUBTS  «GS»487(8)  —  Beoobdbb'b  coubt 
SHOULD  CKBTIFT  ACnOlT  TO  BECOTBB  BBWBB 
TAX  TO  SnPEBIOB  COUBT. 

In  an  action  b;  the  dty  of  Hadsra  in  the 
recorder's  court  to  recover  from  a  sewer  user 
a  charge,  levied  upon  him  by  ordinance,  consti- 
tuting a  tax,  impost,  and  toll  within  Const,  art, 

6.  S  5,  providing  the  superior  court  shall  have 
exclusive  original  jurisdiction  of  a  case  in- 
volving the  legality  of  any  such  charge,  it  ap- 
pearing from  the  answer  that  the  legality  of  the 
charge  was  involved,  the  recorder  should  have 
certified  the  papers  and  transfemd  the  cause 
to  the  superiOT  court 

6.  COUBTB  «=al90(-^^)— SUFEBJOB  OOUBT  PBOP- 
EBLT  ASBUUED  JTTBIBDIOTIOK  OV  BBWBBAOE 
TAX  CABK  ON  APPEAL  SBOH  BBCOBDEB'B 
COUBT. 

Where  tiie  particular  objection  that  the 
superior  court  had  no  original  Jurisdiction  of 
the  case  appealed  from  the  recorder's  court  was 
not  made  when  the  case  reached  the  superior 
court  and  the  cas^  was  within  its  jurisdiction, 
the  superior  court  properly  took  jurisdiction  and 
proceeded  to  detennine  the  case  on  Its  merits. 

7.  Municipal  coBPoKATxom    4=»S8  —  ZiAir- 

OUAGE  DEFINING   POWBBS  TO  BE  BnUOTLT 

CONBTSUED. 
Language  purporting  to  define  the  powers  of 
a  municipal  corporation  is  to  be  strictly  con- 
strued, and  any  fair,  reasonable  doubt  concern- 
ing the  existence  of  a  power  is  to  be  resolved 
by  the  courts  against  the  corporation. 

8.  Municipal  cobpobations  *=»712— City  or 

BIXTH  CLASS  WITHOUT  FOWEB  TO  TAX  BEWKB 

UBBBB  FOB  EXTENSION  OP  PLANT. 
A  city  of  the  sixth  class  is  without  power 
to  lay  taxes  or  tolls  on  those  who  may  use  its 
sewerage  system  in  order  to  obtain  money  to 
build  sewers  in  other  streets  for  the  special 
lienefit  of  other  properly  owners. 

9.  Evidence  €s=>83(2)  —  Pbesumptionb  that 
officers  intfcnd  neces8abv  o0n'be<juenc- 
E8  OF  official  ACTS. 

Persons,  even  when  acting  officially,  are  pre- 
sumed to  intend  the  necessary  consequences  of 
their  acts,  especially  if  such  consequences  are 
known  to  them  beforehand,  so  that  it  must  be 
presumed  that  the  higher  rates  for  use  <^  sew- 


ers were  imposed  by  dty  officials  on  property 
owners  to  acounulate  a  fund  for  the  general 
benefit  of  the  dty,  and  thoreby  enable  them  to 
assess  a  lower  rate  of  tax  for  general  putvoses. 

10.  municipai,  oobpobationb  <t=>712  — 
Charge  fob  use  of  bewbb  excessive. 
Monthly  charge  of  a  dollar  per  dwelling 
house,  with  penalty  of  $10  for  failure  to  pay 
a  charge.  Imposed  by  a  dty  of  the  sixth  dass  for 
the  use  of  its  sewerage  system  by  property  own- 
ers, held  excessive  and  onreasonable ;  it  having 
been  intended  to  result  in  accumulation  of  a 
fund  for  the  general  benefit  of  the  dty  enabling 
it  to  fix  a  lower  general  tax  rate. 

In  Bank. 

^peal  from  Superior  Court,  Uadera  Goun- 
tyj  J.  J.  Trabacco,  Judge. 

Action  by  the  City  of  Madera  against  Alex 
Black.  From  Judgment  for  plaintiff  defend- 
ant appeals.  BereTsed. 

J.  3.  Coghlan,  of  Madera,  for  appellant 
F.  A.  Fee,  of  Haduv.  ft>r  reapoDdent 

SHAW,  J.  Madera  Is  a  dty  of  tbe  Bixth 
clasB.  In  the  year  1900  It  acquired,  and  it 
has  ever  since  malutalDed,  a  system  of  sewers 
extending  through  certain  of  its  public 
streets.  Its  ordinances  required  tibat  all 
dwelling  houses  situated  on  lots  abutting  on 
a  sewered  street  should  be  connected  with 
such  sewer,  and  forbade  the  disposal  of  sew- 
age in  any  other  manner.  The  defendant 
then  owned  and  ever  since  has  owned  and  oc- 
cupied dwelling  house  oa  one  of  said 
streets,  and  in  compliance  with  ^e  ordinance 
he  put  in  the  sewer  conoectioDS  and  has  ever 
since  used  the  sewer  to  carry  the  sewage 
from  his  house. 

In  February,  1914,  the  city  duly  adopted  an 
ordinance  imposing  a  "monthly  sewage  rate  or 
charge  for  the  use  of  and  connection  with  the 
sewer;"  the  rate  for  each  dwelling  house  oc- 
cupied by  a  single  family  being  $1  payable  in 
advance  on  the  first  day  of  each  month.  On 
May  16,  1916,  it  duly  adopted  another  ordi- 
nance, the  same  as  the  former  one,  except 
that  It  provided  that  the  charge  Btumld  be 
deemed  a  debt  due  to  the  city  from  the  per- 
sons whose  duty  it  was  to  pay  the  some,  col- 
lectible in  a  dvil  action  by  the  dty,  and  that 
for  a  failure  to  pay  the  charge  when  due  the 
additkmal  atim  of  $10  should  be  added  to  the 
charge  aa  a  penally  for  the  ddinqu^cy. 
The  d^oidant  tailed  to  pay  the  charge  for 
13  months  in  sucoesaton,  beginning  June  1, 
191S,  and  ending  June  80, 1016. 

Thla  action  was  begun  on  June  26, 1916,  in 
the  recorder's  court  of  Madera,  to  recover  the 
sum  of  flS  for  the  sewer  rates  or  diarges  due 
for  said  18  months,  and  flO  for  flie  penalty 
Imposed  by  the  last-mentioned  ordinance  for 
the  delinguoiey  tor  June,  1916.  The  com- 
plaint alleged  the  tacts  as  above  stated  and 
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set  form  satd  ordinances  in  foil.  The  de- 
fendant demurred  to  the  complaint  on  the 
ground  that  the  case  involved  the  possefifdon 
of  real  property  and  the  legality  of  a  tax,  im- 
post, assessment,  toll,  or  muDlcipal  fine,  and, 
consequently,  that  it  fell  within  the  exdu- 
Bive  Jurisdiction  of  the  superior  court,  and 
'Che  recorder's  court  was  wittiout  Jurisdiction 
thereof,  under  the  provisions  of  the  Consti- 
tution. Const,  art.  0,  |  5. 

The  demurrer  was  overruled  and  the  de- 
fendant filed  an  elalrarate  answer,  duly  veti- 
fled  in  which  he  denied  the  validity  of  the 
said  ordinances  and  of  the  rates  or  charges 
attempted  to  be  Imposed  thereby,  and  alleged 
facta  tending  to  show  that  the  satd  rates  or 
cfaai^res  were  not  reasonable,  but  were  ex- 
travagant and  exorbitant  and  were  imposed 
for  the  purpose  of  raising  revenue  to  defray 
tbe  gmeral  expenses  ot  the  dty  government 
The  case  was  tried  and  judgment  was  given 
tor  tbe  defendant  In  the  record's  court. 
Fnmi  that  Judgment  the  plaintiff  appealed  to 
the  superior  court,  where  the  cause  was 
tiled  again,  resulting  in  a  Ju^Moent  for  the 
plaintiff  In  the  sum  ot  913.  The  defoidant 
aix>eal8  from  the  latter  ju^;ment. 

Both  In  tbB  recorder's  court  and  In  tbe  su- 
pwtor  court  the  paittes  agreed  upon  tbe 
fitctfl.  In  tbe  snperlor  court  the  agreed  state- 
ment used  In  the  lecoider's  court  was  ac- 
cepted as  true  tor  tbe  pnnMMee  of  tlie  trial  in 
tlie  superior  court  and  by  stipulation  the  case 
was  sutHUltted  theraon,  "savli^  and  exc^- 
ing  to  each  party  herein,  lespectlvely,  all  ot 
his  or  Its  objections,  exceptions  and  reme- 
dies as  to  questions  of  law."  It  does  not  ap- 
pear anywhere  In  the  record  that  In  the  su- 
perior court  either  party  made  the  specific 
objection  that  the  superior  court  was  Itself 
without  Jurisdiction  because  of  the  fact  that 
the  case  had  come  to  It  for  determination  by 
the  process  of  appeal,  instead  of  by  the  pro- 
cess of  certlflcatlon  by  the  recorder,  as  pro- 
vided by  section  838  of  the  Code  of  CMl  Pro- 
cedure in  cases  where  It  appears  by  the  veri- 
fied answer  of  the  defendant  that  the  deter- 
mination of  the  acMon  will  necessarily  In- 
volve the  legality  of  a  tax,  Impost,  assess- 
ment, toll,  or  municipal  fine,  or  the  possession 
of  real  property.  Upon  filing  tbe  verified  an- 
swer in  the  recorder's  court,  the  defendant 
there  demanded  that  tbe  case  be  (xrtifled  to 
the  superior  court  as  provided  in  that  section, 
but  the  demand  was  refused. 

[1]  Where,  In  such  a  (Tasc,  the  parties  ap- 
pear in  the  superior  court  and  there  submit 
the  case  to  its  determination  on  the  merits, 
without  there  making  the  objection  that  the 
superior  court  Is  without  Jurisdiction  of  the 
action,  because  of  the  aforesaid  irregular 
manner  in  which  it  has  reached  that  court, 
and  an  appeal  is  thereafter  taken  to  this 
court  from  the  Judgment  given  in  the  supe- 
rior cour^  this  court  will  consider  the  partic* 


ular  objection  above  noted  to  have  been  waiv- 
ed, so  far  as  It  Is  possible  for  the  parties  to 
waive  It,  and  will  treat  the  case  as  If  it  had 
been  originally  commenced  in  the  superior 
court  and  the  parties  had  appeared  without 
process  and  sulmiltted  the;  cause  for  decision 
on  the  merits.  Santa  Barbara  v.  Eldred,  95 
OaL  381,  80  Pac  662 ;  Hart  v.  Carnall,  etc., 
Co.,  103  Cal.  140,  37  Pac.  196;  De  Jarnatt  v. 
Marquez,  132  Cal.  700,  64  Pac.  1090.  a?he  re- 
sult In  this  case  Is  that  If  we  find  that  the 
action  was  of  a  character  originally  cogniz- 
able exclusively  in  the  superior  court,  we  will 
consider  the  appeal  on  the  merits,  as  if  it 
had  beoi  begun  in  that  court ;  but  If  we  find 
that  it  was  an  action  of  which  tbe  superior 
court  had  not  original  Jurisdiction,  and  con- 
sequently one  in  which  an  appeal  would  not 
Ue  to  tbe  Supr«ne  Court  or  to  the  District 
Court  of  Appeal,  we  will  dismiss  tike  appeal 
on  the  ground  Oiat  we  have  no  Jurisdiction 
of  such  attempted  aiv«tl.  The  respondent 
moves  to  dismiss  the  appeal  on  ttiat  ground. 

It  foUowB  that  the  first  question  tor  our 
conidderatton  is  the  one  of  Jarlsdietion ;  that 
Is  to  say*  the  qnesdon  whether  the  reccncd- 
w*8  court  or  the  soperlor  court  is  the  court 
having  original  Jurisdiction  of  tbe  case.  If 
we  consider  that  tbe  determination  of  the 
case  did  Involve  the  legality  of  a  tax,  Impost, 
assessment,  toll,  or  municipal  fine,  or  llie 
possession  of  real  property,  vra  wUl  not  dis- 
miss the  appeal,  but  will  Inquire  further 
whether  or  hot  the  dedsion  of  tbe  superiw 
court  was  correct,  and  whether  the  tax.  Im- 
post, assessment,  toll,  or  municipal  fine,  as 
the  case  may  be,  is  valid;  If  we  conclude 
that  such  legality  or  possession  was  not  In- 
volved, we  must  dismiss  the  ai^eal. 

The  findings  In  the  superior  court  state 
other  facts  material  to  the  argument  of  the 
respondent  In  1908  a  private  corporation, 
the  Madera  Sewerage  Company,  owned  a  sys- 
tem of  sewers  extending  over  a  part  of  the 
public  streets  of  the  city.  The  city  determin- 
ed to  acquire  and  construct  a  sewer  system  to 
be  operated  by  the  city  Itself.  In  pursuance 
of  this  plan  It  Issued  and  sold  city  bonds 
amounting  to  $25,000.  In  1009,  with  the  pro- 
ceeds thereof  It  purchased  the  sewer  system 
of  tbe  Madera  Sewerage  Company  for  $18,- 
000  and  with  the  remainder  constructed  the 
required  extensions.  In  November,  1909,  it 
adopted  an  ordinance  imposing  monthly 
charges  for  the  use  of  and  connection  with 
said  sewers,  upon  all  persons  having  proper- 
ty so  connected,  including  the  plaintiff  as 
aforesaid;  the  charges  bdng  substantially 
tbe  same  as  those  fixed  in  the  later  ordinanc- 
es above  mentioned.  Ever  ^nce  1909  It  has 
collected  the  charges  so  imposed  and  placed 
the  money  in  its  treasury  to  the  credit  of  the 
fund  called  the  "Sewer  Fund."  The  total 
amount  so  received  from  November,  1909,  to 
July  20,  1916,  was  $40,784.92.   Of  this  mon- 
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ey  $21,775  has  been  transferred  to  the  gener- 
al fund  of  the  city  and  expended  for  general 
purposes;  $8,010  bas  been  transferred  to  a 
fund  designated  aa  tbe  "Water  Fund"  and 
used  for  tbe  purposes  for  which  tbat  fund  was 
created;  and  $1^4^7  has  been  transferred 
to  the  "Sewer  Bond  Redmptlon  and  Inter- 
est Fund,"  in  wblch  Is  kept  the  money  raised 
by  general  taxes  levied  as  required  by  law  to 
pay  the  interest  and  principal  of  the  bonds 
aforesaid.  The  remainder,  $8,616.55,  lias 
been  expended  In  some  manner  not  spedfled 
in  the  record.  It  may  have  been  expended 
for  expenses  of  operating  and  maintaining 
the  sewer.  It  also  appears  that  the  receipts 
from  sewer  rates  amounted  to  $7,253.00  for 
tbe  year  ending  June  30, 1016,  and  to  $7,277.- 
85  for  the  year  ending  June  30,  1910. 

[2-4]  A  "tax,""  In  the  general  sense  of  the 
word,  includee  every  charge  upon  persons  or 
property.  Imposed  by  or  under  the  authori- 
ty of  the  Legislature,  for  public  purposes. 
Perry  v.  Washburn,  20  Cal.  S50;  People  v. 
McCreery,  34  Cal.  454.  The  word  "Impost," 
In  its  broader  sense,  means  "any  tax  or  trib- 
ute imposed  by  authority,  and  applies  as  well 
to  a  tax  on  persons  as  to  a  tax,on  merchan- 
dise." Smith  V.  Turner  (Passenger  Cases)  48 
U.  S.  (7  How.)  at  page  407,  12  L.  Ed.  702. 
A  "toll"  is  a  "sum  of  money  for  the  use  of 
something,  generally  applied  to  the  considera- 
tion which  is  paid  for  the  use  of  ,a  road, 
bridge,  or  the  like,  of  a  public  nature."  Bou- 
vier's  Dictionary,  tit  Toll.  The  money  for 
which  the  plaintiff  sued  was  a  charge  upon 
persons;  it  was  imi>osed  by  the  legislative 
authority  of  the  dty  of  Madera  for  public 
purposes,  and  under  these  deflnitlous  It  was 
a  tax ;  also,  It  was  a  tribute  or  contribution 
required  by  l^;islatire  authority  and  to  be 
nscd  for  public  purposes,  and  so  comes  with- 
in the  definition  of  the  word  "impost"  It 
may  also  be  considered  as  a  charge  made  for 
the  use  of  the  sewer  constructed  and  acquired 
by  the  city.  If  so,  it  would  come  within  tbe 
definition  of  a  toll  aa  fully  as  would  the 
charge  for  the  use  of  a  puUlc  street  or  road. 
Such  tolls  are  Imposed  by  or  under  tbe  sanc- 
tion of  public  authority.  In  this  case  the 
charge  was  directly  imposed  by  the  ordi- 
nance, and,  if  It  Is  a  toll.  It  comes  within  the 
constitutional  provision. 

[fi,  S]  The  general  purpose  of  that  provision 
obviously  is  to  give  to  the  sovereign  power  of 
the  state,  whether  exercised  generally  or  lo- 
cally, the  protection  of  having  the  legality 
of  any  exaction  of  money  for  public  uses 
or  needs  cognizable  in  the  first  Instance 
In  the  superior  courts  alone.  In  view 
of  this  purpose.  It  is  apparent  that  the  words 
used  should  be  applied  In  their  broadest  sense 
with  respect  to  moneys  raised  for  public  pur- 
poses or  needs.  Tlie  conclusion  necessarily 
follows  that  the  particular  charge  here  in- 
volved comes  within  the  constitutional  provi- 


sion and  that  any  case  in  w^hlch  the  legality 
of  such  a  charge  Is  Involved  is  within  the  ex- 
clusive original  Jurisdiction  of  the  superior 
court  Upon  the  filing  of  the  answer  It  fully 
appeared  that  tbB  legality  of  the  charge  was 
Involved  in  the  action.  The  recorder  should 
thereupon  have  certified  the  papers  and 
transferred  the  cause  to  tlte  superior  court. 
As  we  have  said,  the  particular  objectlffli 
that  the  superior  court  had  no  Jurisdiction 
waft  not  made  when  the  case  reached  that 
court,  and,  as  the  case  was  wlOiin  its  ori^inaL 
jnrlsdictlon,  the  superior  court  properly  took 
jurisdiction  and  proceeded  to  determine  the 
case  on  its  merits.  The  result  is  that  tbe 
motion  to  dismiss  the  appeal  to  this  court 
was  not  well  taken  and  the  same  is  hereby 
denied.  We  find  it  unnecessary,  in  this  con- 
nection, to  consider  the  meaning  of  the  term 
"municipal  fine"  as  used  in  the  constitutional 
provision.  We  proceed  to  the  question  wheth- 
er or  not  the  charge  was  lawful  and  valid. 

The  respondent's  main  argument  is  that 
the  charge  is  not  made  against  property  and 
is  not  a  sum  exacted  as  payment  of  a  license 
fee  for  any  privilege  or  right  given  to  the 
occupants  of  houses  along  the  sewer,  but 
tbat  it  is  an  ordinary  debt  owed  by  tbe  de- 
fendant to  the  plaintiff  for  services  perform- 
ed by  plaintiff  for  the  defendant  In  carrying 
away  sewage  from  his  premises.  There  can 
be  no  doubt  that  It  Is  not  a  charge  levied  up- 
on property  as  snch.  None  of  the  successive 
ordinances  imposing  the  charge  purport  to 
make  the  same  a  Hen  upon  property  of  any 
description.  The  respondent  cites  In  re  Zhi- 
zhuzza,  147  Cal.  328,  81  Pac.  955,  In  which 
this  court  held  that  an  ordinance  of  the  city 
of  Oakland  providing  that  no  one  should  col- 
lect garbage  from  the  residents  of  the  city 
except  the  dty'  itself,  and  fixing  a  sum  per 
month  which  the  residents  were  required  to 
pay  for  the  services  of  the  dty  In  collecting 
such  garbage,  was  a  valid  police  regulation 
for  the  protection  of  the  public  health,  which 
the  dty,  under  its  charter  and  under  section 
11,  art  U,  of  the  Constitution,  had  the  pow- 
er to  make.  The  .ordinance  was  attacked  by 
the  persons  who  had  previously  collected  gar- 
bage  from  the  resldrats  under  private  con- 
tracts. The  question  whether  the  charges  Im- 
posed were  in  the  nature  of  taxes.  Imposts, 
or  tolls  was  not  presented  or  decided.  We  do 
not  perceive  that  this  case  has  any  bearing 
upon  the  question  here  presented.  It  does 
not  appear  that  the  oi'dlnance  prohibited  tbe 
residents  from  themselves  carrying  away 
the  garbage  from  their  respective  residences. 
Their  rights  and  views  concerning  the  nature 
of  the  charge  were  not  Involved. 

[7]  If  the  argument  of  the  respondent  that 
it  Is  a  debt  is  tenable,  it  must  be  upon  the 
theory  that  the  city,  In  its  proprietary  capad- 
ty,  is  the  owner  of  the  sewer  and  that  it  was 
operating  the  same  in  that  capadty.  This 
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necessarily  assmnes  that  the  city,  b;^  Ita  or- 
ganic law,  was  authorized  to  cpnstrnct  and 
(^rate  sewers  in  Its  proprietary  capacity  for 
profit  or  otherwise,  as  a  private  peraon  might 
da  It  is  the  settled  law  of  this  state  and 
the  general  rule  everywhere  that — 

"Language  purporting  to  define  the  powers  of 
a  muoicipal  corporation  is  to  be  strictly  con- 
strued,  and  ^at  any  'fair,  reasonable  doubt 
concerning  the  existence  of  the  power  ia  resolv- 
ed by  the  conrts  against  the  corporation,  and 
the  power  is  denied.' "  1  Dillon  on  Municipal 
Corporations,  {  80.- 


enue  for  goieral  purposes  by  means  of  a  toll 
or  tax  for  the  priTllege  or  right  to  use  the 
sewer  for  the  purposes  for  which  it  was  con- 
structed. Stich  means  of  raising  revenue  la 
so  unusual  and  extraordinary  that  it  cannot 
be  implied  frmu  the  general  grant  of  power 
to  lay  and  maintain  aewera.   In  Barter  ,t. 


It  is  declared  "as  a  'general  and  undis- 
puted proposition  of  law,'  •  •  •  that 
'n  municipal  corporation  possesses  and  can 
exercise  the  following  powers  and  no  oth- 
ers; (1)  Those  granted  in  express  words; 
(2)  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted ; 
and  (3)  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation 
— not  simply  convenient,  but  Indlsp^isa- 
ble."  Oro  Electric  Corp.  v.  BaUroad  Com- 
mission, 169  CaL  477.  147  Pac.  122.  The 
court  in  that  case  cited  Von  Schmidt  v.  Wid- 
ber,  105  Cal.  151.  S8  Pac  682,  and  Hyatt  t. 
Williams.  148  Cal.  585,  84  Pac..  41,  both  of 
which  fully  sustain  the  quotations  above 
made.  Similar  expressions  are  found  in  San 
Christina,  etc.*  Co.  v.  San  Francisco,  167 
Cal.  771, 141  Pac.  884.  52  U  R.  A.  (N.  S.)  676, 
Connelly  v.  San  Frapdsco,  164  CaL  105,  127 
Pac  834,  Redondo  Beach  v.  Cate,  136  Cal. 
146,  68  Pac  5S6,  and  Low  t.  Marysvllle,  6 
Cal.  214. 

-[t-IS]  Madera  being  a  (dty  of  lAe  sixth 
class,  its  powers  are  defined  Bolely  by  our 
statutes.  Among  those  powers  we  find  none 
authorizing  it  to  acquire,  construct,  or  oper- 
ate sewers  In  Its  proprietary  capacity  for  the 
purpose  of  obtaining  revenue  or  proQt  there- 
from. It  is  given  power  "to  construct,  es- 
tablish, and  maintain  drains  and  sewers." 
Deerlng's  General  Laws,  p.  1122,  9  862,  aubd. 
5.  It  Is  also  given  the  jwwer  to  levy  and  col- 
lect street  poll  taxes.  Id.  subd.  7.  But  this 
Is  probably  forbidden  by  section  12,  art  13, 
of  the  Constitution,  as  amended  in  1914.  It 
has  power  to  impose  dog  taxes  and  ordinary 
property  taxes  assessed  upon  a  valuation  in 
the  usual  manner,  and  also  to  license  for  rev- 
enue and  regulation  of  all  kinds  of  business 
carried  on  In  the  city  and  fix  and  collect  the- 
rates  of  license  tax  thereon.  Id.  subds.  8,  9, 
10.  It  has  been  held  that  the  power  to  con- 
struct and  maintain  sewers  Is  possessed  by 
cities,  although  not  expressly  conferred  by 
jiny  charter  or  statute,  "as  incident  to  the 
general  and  express  power  to  construct  and 
maintain  streets."  Kramer  v.  Los  Angeles, 
147  Cal.  674,  82  Pac  334;  Barter  v.  Barliley, 
158  Cal.  745,  112  Pac  656.  But  It  is  obvious 
that  the  power  to  construct  and  maintain 
sewers  does  not  include  authority  to  raise  rev- 
184  P.-26 


Barkley,  supra,  the  court  decided  that  the 
power  to  lay  and  maintain  sewers  included 
authority,  as  incidental  thereto,  to  Impose  a 
charge  for  the  pilvll^  of  connecting  a  house 
with  the  oewer.  ■  It  may  be  -that  the  power 
to  maintain  a  aewvc  may  carry  by  ImpUca- 
tiOB  the  addltitmal  power  to  levy  a  monthly 
charge  to  raise  money  for  the  r^airs  and 
Ql^ceep  <a  sudi  sewer.  But  the  rates  here 
imposed  upon  the  sewer  users  were  obviously 
for  purposes  ad^tlonal  to  fbat  of  paying  the 
exiienses  of  repairs  and  maintenance,  nie 
facts  found  by  the  court  show  this  concluslTe- 
ly.  Substantially,  the  same  sewer  rates  have 
been  collected  by  the  dty  continuously  ever 
since  the  year  1909.  The  sum  of  $40,734.92 
has  been  raised  In  this  manner.  More  than 
'three-foorths  of  this  sum  has  been  transfer- 
red to  other  funds  and  used  for  purposes 
other  than  repairs  to  the  sewers  and  expens- 
es of  their  maintenance.  More  tlian  half  of 
it  has  been  paid  out  for  the  general  expenses 
of  the  city  government.  It  Is  not  even  made 
expressly  to  appear  that  any  of  It  has  been 
devoted  to  sewer  repairs  or  maintenance.  If 
any  was  used  for  extensions  to  the  sewer 
9yst^,  such  use  was  unlawful,  for  it  cannot 
be  doubted  that  the  city  has  no  power  to  lay 
taxes  or  tolls  on  those  who  may  use  the  sew- 
er, in  order  to  obtain  money  to  build  sewers 
in  other  streets  for  the  special  benefit  of 
other  persons.  The  payment  of  the  principal 
and  interest  of  the  bonds  Issued  as  aforesaid 
Is  to  be  paid  out  of  money  raised  by  a  gener- 
al tax  upon  property,  as  provided  in  the  act 
authorizing  their  issuance.  Stats.  1901,  p. 
27^  8  7;  Stats.  1007,  p.  611,  i  3.  No  money 
raised  by  sewer  rates  would  be  necessary  to 
pay  these  bonds,  or  could  lawfully  ne  used 
In  that  manner.  The  city  trustees  must 
therefore  be  deemed  to  have  known,  long  be- 
fore the  sewer  rate  ordinances  of  1914  and 
1916,  respectively,  were  adopted,  tlaat  the 
rates  established  were  far  In  excess  of  the 
needs  for  repairs  and  maintenance.  Per- 
sons, even  when  acting  ofStially,  are  pre- 
sumed to  intend  the  necessary  consequences 
of  their  acts,  esiiedally  if  such  consequences 
are  known  to  them  beforehand.  It  must 
therefore  be  presumed  that  the  bigh  raten 
were  imposed  in  order  to  bring  about  the 
luiown  and  inevitable  result ;  that  is,  the 
accumulation  of  a  fund  for  the  general  ben- 
efit of  the  city  and  thereby  enable  it  to  fix  a 
lower  rate  of  taxes  for  general  purposes. 
That  the  courts  may  make  such  inquiry,  see 
Dobbins  v.  Los  Angeles,  195  V.  S.  239, 25  Sup. 
Ct  18.  49  L.  Ed.  169.   This  would  be  an  un- 
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jnst  dlacrlmlnatloD  and  an  unfair  burden  up- 
on those  who  used  the  sewer,  and  It  Is  clearly 
beyond  any  power  possessed  by  the  city.  It 
follows  that  the  charges  were  excessive  and 
unreasonable.  They  were  Imposed  upon  the 
persons  concerned  without  their  oMisent,  and 
payment  was  practically  compelled  by  means 
of  penal  ordinances  authorizing  the  city  oQI- 
clals  to  remove  the  sewer  connection  from 
any  house  If  the  rates  were  not  paid  therefor, 
declaring  such  house  a  nuisance  and  forbid- 
ding any  person  thereafter  to  occupy  the 
same.  A  court  cannot  apportion  the  charge 
or  ascertain  and  allow  such  portion  as  it 
might  find  reasonable,  assuming,  but  not  de- 
ciding, that  the  city,  under  its  organic  law, 
Is  authorized  to  impose  regular  charges  for 
such  repairs  and  maintenance.  The  entire 
charge  must  Oierefore  be  declared  lavaUd. 
The  jadgment  of  the  eonrt  b^ow  cannot  be 
sustained. 
Tb»  judgment  1b  reversed. 

We  concur:  ANOELLOTTI.  O.  J.;  LBN- 
NON,  J;  WHaUB,  J.;  MELVIN,  J.;  01^ 
NET,  J.;  LAWLOB,  J. 


EIDEMTT  ft  CASXIAI/TT  00.  OP  NEW 
YORK  T.  LLEWELLYN  IBON 
WOBKS.   (Qv.  292B.) 

(District  Court  of  Appeal,  Second  District,  revi- 
sion 2,  California.  Aug.  19,  1810.  Behearlng 
Denied  by  Supreme  Court  Oct  l<t,  1910.) 

1.  Appeal  and  ebbor  <8=>1002— Vkbdiot  on 

OONFLICTINO  KVIDENCB  ROT  DJ8TUBBBD. 

A  verdict  on  conflicting  evidence  cannot  be 
disturbed  by  the  appellate  court 

2.  Masteb  ard  snvANT'  ®=:> 243(2) — Aobex - 

MEWT  AS  TO  METHOD  OF  WOBK  HOT  KNOWN  TO 
EMFU)T£  not  BINDINQ  ON  HU. 

An  agreement  as  to  the  manner  of  doing 
yioA  by  an  employer  is  not  binding  upon  the 
em[doy4  unless  the  existence  of  such  agreement 
Is  brought  home  to  him. 

8.  I^LIOSNCI  «3»136(27)  --  COHTBZBnTOBT 
NBOLIGBNCE  JUBT  QUESTION. 

Where  a  general  contractor's  employA,  stand- 
ing on  the  outer  end  of  a  plank  which  he  had 
placed  across  the  elevator  shaft,  was  killed  by 
a  (all  when  the  employes  of  defendant,  the  con- 
tractor instnlling  elevatore  in  the  building,  mov- 
»>d  on  elevator  so  that  the  ascending  counter 
weight  struck  the  underside  of  the  plank,  the 
question  of  contributory  negligence  In  being  on 
the  plank  was  for  the  jury. 

4.  NeOLIQENCB  ^=>33(2)— WOBKlfEn  OH  BUILD- 
ING UNOEB  C0N8TRUCTI0H  NOT  .1BBBPA88BBS 
IN  ELEVATOB  SHAFT. 

A  general  contractor's  employ^,  who  places 
a  plank  across  an  elevator  shaft  for  the  purpose 
of  doing  work  necessary  for  completion  of  the 
building,  is  not  a  trespasser  in  the  shaft  or  a 


mere  licensee  to  whom  a  contractor  <PTf  ^""g 
elevators  owes  no  duty  except  that  of  not 
wantonly  injuring  him. 

5.  Mastbb  and  bbbtant  «s»226(1>— Sebvaiit 

DOES   NOT  ASSUUX   BISK   OF  INmST  nOlE 

buplotbb'b  NSOUOBNCB. 
An  employ^  voluntarily  putting  himself  In 
a  .  place  of  danger  does  not  thereby  necessarily 
assume  the  risk  of  injury  from  tiie  want  of  care 
of  his  employer. 

6.  NEQUaEHOB  ^66— Assxtmftjon  of  bisk 

BT  EUPLOTfi  OF  OBNEBAI.  CONTBACTOB. 
Where  a  general  contractor's  employ^  in 
doing  his  work  placed  a  plank  across  an  elevator 
shaft,  he  did  not  assume  the  risk  of  injury  by 
the  movement  of  an  elevator  operated  by  the 
employes  of  defendant,  the  contractor  installing 
elevators,  who  did  so  witliout  investigating  lus 
presence  on  the  plank  and  without  wamiog, 
although  they  knew  other  men  were  working  In 
the  shaft 

7.  Hasteb  and  bbbtant  4s>347— Wobxuxn's 
cohfehbatiok  act  ib  valid. 

The  Workmen's  Oompensatttm  and  Safety 

Act  fteld  constitutional. 

8.  CONBTITUnOHAI.  LAW  «S»245,  801— WOBE- 
MBN'S  CoUPBNSATION  ACT  NOT  TIOUiTIVB  OF 

FouBTBENis  Amendment  of  Unhed  Staiks 

CONBTI'runON. 

The  Workmen's  Compensation  and  Safety 
Act  Is  not  open  to  attain  as  violating  the  specific 
injtmctioiis  of  Cuist  TJ.  S.  Amend.  14. 

9.  Statutes  «=3ll40i)— Titlb  of  Workuen'b 
Compensation  Act  includes  pbovibionb 

AS  TO  BUBBOOAtlON  OF  EMFLOTXE. 

That  portion  ta  the  title  of  the  Workmen's 
Compoisatlfm  and  Safety  Act  which  reads  "pro- 
viding the  means  and  methods  of  eofondng  such 
liability"  Indodes  those  provisions  in  the  act 
subrogating  the  employer  or  insurance  carrier 
to  the  employe's  right  of  action  for  injuries 
caused  by  the  negligence  oi  another,  and  the 
subrogation  provisions  are  not  open  to  attack 
on  the  ground  that  tliey  were  not  indnded  in 
the  title. 

Appeal  from  Superior  Oourt,  Lob  Angeles 
County;  J.  F.  Wood,  Judge. 

Action  by  the  Fidelity  ft  Casualty  Com- 
pany of  New  York  against  the  Llewellyn 
Iron  Works.  From  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Bowco  ft  Bailie,  Soaea  ft  Weller,  and  J. 
Crlder,  Jr.,  all  of  Lob  Angeles,  for  aiqpcllant. 

B.  P.  Jennings,  3.  E.  Sheltou,  and  Parker 
&  Collier,  all  of  Los  Angeles,  for  respondent. 

TH0&IA8,  J.  Tbla  Is  an  action  brought  to 
recover  damages  for  the  death  at  one  James 
F.  Q(adsmlth  by  the  alleged  negligence  of  de- 
fendant The  case  was  tried  by  the  court 
and  a  Jury,  who  brought  in  a  verdict  against 
the  defendant  for  the  sum  of  $10,000.  The 
appeal  la  from  the  judgment  so  entered. 

The  facts,  so  far  as  material  for  our  pres- 
ent purpose,  are  as  follows:  On  July  2J-, 
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1814r  Jsmea  T.  Goldsmltli,  t3w  fleoeased,  a 
painter,  was  accidentally  killed  by  foiling 
from  Q  plank  on  which  he  was  working,  out- 
side a  window  on  the  Beventti  floor  of  the 
Broadway  D^rtment  Store  building,  In  the 
city  of  lAB  Angeles,  tbm  under  eonErixaetton 
by  Mr.  Arthur  Letta,  as  owner.  Mr.  O.  B. 
Weaver  was  the  general  contractor  In  charge 
of  the  wozic,  Including  the  painting,  and  as 
such  was  the  employer  of  said  Golds^nlth. 
Hie  defendant  had  a  contract  fw  the  Inr 
stallation  of  tiie  elerataM's  In  the  bulldii«, 
and  was  engaged  in  sndi  work  at  Uie  time 
of  the  acddoit.  The  elevator  faatcbwf^ 
with  whtd)  case  'la  concerned  were  fire 
In  nnmba*.  located  along  the  southerly  wall 
of  the  building.  These  hatchways  were  alt 
within  one  Indosure,  formed  by  the  wall  of 
the  building  with  a  window  <9poelte  each 
hati^way  on  each  floor,  on  the  bade,  and  a 
glaased-in  tramentrwk  on  the  front,  with 
sliding  doors.  The  g^ass  was  In  procw  of 
installation  at  Hie  time  of  the  accident  In 
order  to  perform  any  work  on  the  sonth  wall 
of  the  building  It  was  necessary  for  the 
workmen  to  reach  this  wall.  This  they  did 
by  erecting  a  jstaglng  within  and  extending 
across  the  hatchways.  Up  this  wall  in  each 
hatchway  la  a  pair  of  upright  gnlderatls,  be- 
tween which  are  suspended  heavy  counter- 
weights, which  slide  up  or  down  contrary  to 
the  action  of  the  elevator  cage.  One  crew  of 
men  after  another  had  so  erected  their  stag- 
ing and  performed  their  work.  Among  these 
various  workmen  were  plasterers,  who  plas- 
tered the  walls  of  the  shaft ;  carpenters,  who 
put  In  the  window  casings;  sheet  metal 
men,  who  put  in  the  metal  window  slUs; 
glass  workers,  who  put  the  s^ss  in  the  front 
work;  painters,  who  painted  the  window 
frames;  and  window  painters,  who  stained 
the  window  sashes,  each  of  whom,  Including 
Goldsmith,  was  engaged  in  doing  a  necessary 
and  essential  part  of  the  building.  Working 
slmoltaneoualy  with  these  various  crews 
were  emi^oyte  of  defendant,  engaged  In  the 
construction  and  Installation  of  the  eleva- 
tors. At  the  time  of  the  accident  the  only 
elevator  which  had  been  Installed  by  defend- 
ant was  elevator  No.  6;  the  same  being  on 
the  extreme  right  hand  of  a  person  looking 
into  the  hatchways  from  the  floor  8pac& 
Prior  to  the  day  of  the  accident,  this  leva- 
tor had  been  operated  and  used  by  defend- 
ant's employes  for  testing  the  same  and  for 
carrying  up  and  down  laborere  and  supplies 
in  connection  with  defendant's  work  on  this 
and  the  other  four  hatchways,  and  had  been 
run,  on  the  day  of  the  accident,  some  four 
or  flve  hours  prior  thereto.  On  the  second 
day  after  being  so  empl<^ed  by  said  Weaver, 
decMsed  wait  to  the  seventh  stoiy  of  said 
building,  placed  one  &i&  of  a  plank  on  a  saw- 
horse  on  the  floor  space  opposite  hatchway 
No.  5,  the  ^nk  extending  over  the  hatchway 
between  th«  two  niwlght  golderall*  already 


referred  to,  through  the  c^en  lower  sash  of 
the  window  on  the  wall  side  tiC  the  hatchway, 
and  resting  on  the  lower  sill  of  said  sash, 
so  that  about  two  feet  of  the  plank  projected 
out  of  the  wtn^DW  and  over  the  all^,  sev- 
en stories  below.  On  this  board,  and  that 
particular  portion  thereof  so  ext^iding  «ver 
the  all^,  as  aforesaid,  the  deceased  stood  and 
proceeded  to  paint  While  so  emplc^ed,  and 
without  any  pierionB  warning,  said  elevator 
descended,  and  at  the  same  time  the  said 
connterw^ghta  ascended,  striking  the  plank 
from  the  underside,  causing  deceased  to 
fall  therefrom  to  the  all^  bdow,  resulting 
in  his  death. 

The  deraased  left  a  widow  and  a  minor 
child,  who  made  claim  for  compensation  for 
Ilia  death  under  the  Workmen's  Ckmipensa- 
tlon  Act  (St  1917,.  p.  831)  of  this  state^ 
against  Arthur  Letts  and  O.  B.  Weaver,  as 
hia  employers,  and  against  the  Fidelity  & 
Casualty  Company  of  New  York,  plaintiff 
Iwrein,  their  insurer.  The  Indnstrlal  Acci- 
dent Commission,  accordingly,  on  March  26, 
1915,  awarded  compensation,  and  the  said 
Fidelity  &  Casualty  Company  of  New  Ya«ic, 
pursuant  to  the  terms  of  its  policy,  assumed 
liability  for  the  entire  award,  making  the 
payments  thereunder.  Thereafter,  Joining 
Letts  and  Weaver  as  plalntlifs,  this  action 
was  brought  by  the  Fidelity  &  Casualty  Com- 
pany of  New  York  for  general  damages,  as 
hereinbefore  set  forth. 

There  was  a  demurrer  to  the  complaint, 
which  was  overruled.  In  Its  answer  defend- 
ant denied  negligence,  alleged  one  recovery — 
the  award  as  made  by  the  Industrial  Acci- 
dent C<HQmlssIon — ^precluding  any  other ; 
that  deceased  was  a  treaxiasser,  and,  at  most, 
a  mere  licensee;  charged  contributory  n^- 
Ilgence;  and  further  alleged  that  the  acci- 
dent was  caused  by  the  negligence  of  the  de- 
ceased. On  the  trial,  Letts  and  Weaver  were 
dismissed  as  plainttfls.  There  was  a  mo- 
tion for  nonsuit,  which  was  denied.  There 
was  a  motion  for  a  new  trial,  which  was 
never  passed  upon  by  the  trial  Judge,  and 
hence,  under  section  660  of  the  Code  of  Civil 
Procedure,  Is  deemed  denied.  The  appeal 
here  la  from  the  Judgment  so  entered. 

impellent  urges  as  a  basis  for  a  reversal 
of  the  Judgment:  (1)  Excessive  damages 
e^ven  under  the  Infinence  of  passion  or  prej- 
udice; (2)  insufficlfflicy  of  the  evidence  to 
Justify  the  verdict;  (3)  that  the  verdict  is 
against  law;  and  (4)  errors  of  law  occur- 
ring at  the  trial.  It  also  spedflea  138  as- 
signments of  error. 

Beferring  to  the  point  made  as  to  exces- 
rtve  damages  given  under  the  Influence  of 
paasion  or  prejudice,  snffloe  it  to  say  that  no 
evidence  upon  which  such  statement  Is  based 
baa  been  called  to  our  attention,  and  we  have 
fiailed  to  And  anything  In  the  record  from 
whidh  such  an  inference  could  be  drawn,  or 
that  would  justly  such  a  eoseiasion. 
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[1]  The  trial  court,  after  Instructing  the 
jury  that  contributory  negligence,  U  found, 
would  bar  recover,  gave  certain  Instructions 
designated  aa  "P."  "Q,"  and  "B."  Appel- 
lant contends  that  the  ven^ct  of  the  jury 
was  In  "complete  disregard  of  the  foregoing 
instructions,  and  against  the  law  declared 
thereby,"  and  urpes  that  "these  Instructions 
In  effect  required  a  verdict  for  defendant." 
Appellant  Insists,  with  commendable  rigor, 
that— 

"An  ezaminatloD  of  the  evidence  will  show 
that  every  fact  on  which  these  inatructions  were 
prt-dicated  was  shown  without  conflict,  and  if 
so  a  iinding  of  contributory  negligence  and  a 
consequent  verdict  for  defendant  were  inevita- 
ble." 

There  U  do  doubt  bnt  that  flie  Inatmctiopa 
referred  to  were  proper^  were  the  fiicts  as 
shown  by  the  evidence  Id  this  case  audi  as 
contended  for  by  ai^ellant ;  but  aftw  an  ez- 
amliuitlou  fberec^  we  are  unable  to  ngree 
with  its  stotement  of  such  facts.  Beyond 
the  pftle  of  BUcoesBfiil  cmtradictlon,  we 
think,  the  record  shows  a  very  decided  con- 
flict on  every  fact  upon  which  the  said  in- 
structions were  predicated.  Upon  tliese  con- 
dltiona  there  was  oo  dlsr^rd  by  the  Jury 
of  the  court* B  Instructions.  Tbite  was  evi- 
dence upon  wtaidi  the  said  instructions  were 
predicated,  and  wlilch,  if  believed  by  the 
jury,  would  have  sustained  a  verdict  for  de- 
fendant; but,  the  jury  having  settled  that 
conflict  in  favor  of  the  plaintlfiT,  this  court 
cannot  now^  disturb  the  'Judgment  based 
thereon.  Under  these  circumstances.  It  is 
obvious  that  discussion  of  the  question  aa 
to  whether  Instructions  given  by  the  court, 
right  or  wrong,  became  the  law  of  the  case, 
Is  unnecessary. 

,[2,  3]  The  next  point  urged  by  appellant 
Is  that  of  contributory  negligence  on  the  part 
of  deceased.  We  are  not  able  to  agree  with 
It  In  that  contention.  Vor  Instance,  defend- 
ant contends  that,  even  If  its  emi^oyfis  had 
seen  the  snld  plank,  they  would  have  no  in- 
timation that  they  might  injure  any  one  by 
moving  the  car.  But  we  are  compelled  to 
conclude  that  the  very  fact  of  the  known 
presence  of  the  planli  across  the  shaft  was 
notice  to  defendant  for  further  Investigation 
of  that  fact,  and  such  nn  Investigation 
would  have  disclosed  the  presence  of  de- 
ceased on  the  outer  end  thereof,  as  before 
stated.  It  is  also  contended  by  defendant 
that  there  was  an  agreement  between  -the 
employers  that  workmen  should  not  use  the 
shaft  without  notifying  the  foreman  of  de- 
fendant. But  assuming  such  to  have  been 
the  case,  notice  of  that  arrangement  must  be 
shown  to  have  been  given  to  deceased, 
miere  is  not  one  word  of  evidence  that  tbts 
was  done.  The  rule  la.  as  we  understand 
it.  that  an  agreement  as  to  the  manner  of 
doing  work  by  an  employer  Is  not  binding-  up- 
on the  employfi  wleBS  tbt  ezlsteDce  at  sadu 


is  brong^t  home  to  blra.  Alabama  Midland 
R.  Co.  V.  McDonald,  112  Ala.  216,  20  South. 
472;  Brown  v.  Louisville,  etc.  R.  Co.,  Ill 
Ala.  275,  19  South.  1001;  Atchison,  T.  &  S. 
P.  Ry.  Co.,  V.  Plunkett,  25  Kan.  188.  We 
are  not  Informed  of  the  existence  of  any  rule 
of  law  which  made  It  necessary  for  .dece- 
dent to  anticipate  and  guard  against  negligent 
acts  of  defendant  Morgan  v.  Robinson  Co., 
157  Cal.  348,  107  Pac.  695,  and  cases  there 
cited ;  Herold  v.  Mathews,  179  Pac.  414.  Al- 
though by  looking  up  the  sAiaft  and  seeing 
the  plank,  defendant's  ouploy^  could  not 
see  the  man,  still.  In  contemplation  of  law. 
the  man  being  where  he  was,  was  within 
the  shaft,  and,  as  already  seen,  care  and 
further  investigation  would  have  disclosed 
bis  position  at  the  place  stated.  At  any  rate, 
we  are  satisfied  that  the  qaestliHi  as  to 
whethtf  or  not  deceased  was  soilty  of  con- 
tributory DegUgence  in  being  on  tbe  oni^r 
end  of  the  plank,  and  as  to  whether  m  not 
his  being  there  was  such  as  to  oidang^  Us 
safety,  was  one  for  the  Jury.  HcKune 
Santa  Clara,  etc.,  Co.,  110  CaL  480,  42  Pac 
960;  Seller  v.  Market  Street  By.  Ca,  1B9 
Cal.  268,  72  Pac  1006;  Herbert  v.  S.  P.  Ox, 
m  Gal  227t  S8  Pac.  661;  Fox  v.  Oakland, 
etc,  By.  Co.,  118  CaL  55,  SO  Pac  29,  62  Am. 
St.  Bep.  216;  Loftus  t.  P.  B.  By.  Ga.  106 
Oftl.  464,  137  Pac  34. 

[4]  Appellant's  next  omtentlon  Is  that  de- 
cedent was  not  its  employ^,  but  was  On  em- 
ploys of  an  Ind^iendent  cimtTactor,  and  tibat, 
being  such,  he  was  a  tnap^aaae  In  the  atkaft 
at  the  time  of  tba  acddent,  or  at  the  most 
a  mere  llcoisee,  to  whom  defiendant  owed  no 
duty,  except  that  of  not  wantonly  Injuring 
him.  Confnmted  with  the  record  before  us, 
we  think  this  contention  without  merit. 
When  we  take  Into  consideration  the  fact 
that  In  the  construction  of  a  modem  business 
block — and  the  Broadway  Department  Store 
building  of  Los  Angeles  Is  such  a  block — 
there  are  required,  Including  many  others, 
such  artisans  as  plasterers,  carpenters,  glass 
men,  sheet  metal  men,  and  Interior  finish 
men,  All  of  whooi,  according  to  the  evidence 
here,  had  necessary  work  to  do  on  the  south 
wall  of  this  building,  and  were  under  con- 
tract to  do  such  work,  we  are  at  a  loss  to 
understand  by  what  line  of  reasoning  a  con- 
clusion can  be  arrived  at  that  the  employes 
of  defendant  (also  just  as  essential  in  their 
part  of  the  construction  of  such  a  block) 
were  doing  a  more  necessary  work,  and  a 
work  of  such  importance  that  the  other  con- 
tractors and  their  employes  could  be  treated 
as  trespassers.  How  any  one  reading  this 
record,  not  to  say  anything  of  those  who  saw 
the  witnesses  and  heard  their  testimony, 
would  arrive  at  any  other  conclusion  than 
that  both  before  and  after  the  time  of  the 
Ill-fated  accident,  several  workmen  were  con-' 
tinually  engaged  In  work  In  the  elevatctf* 
shaft  (»  faatdiways,  Ineludtng  the  one— No, 
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6 — in  which  was  the  elevator  Out  canaed  the 
accident,  that  no  less  than  seven  men  were 
working  In  this  very  hatchway  on  the  day  of 
the  accident,  and  further  that  ttaia  foct  was 
known  to  defendant  during  all  of  said  time, 
we  are  unable  to  underatacd. 

[S,  U  Defendant  asks  what  raore  it  could 
have  done  than  it  did  for  Goldsmith's  pro- 
tection. From  the  record  before  ns  we  are 
jusdfled,  we  believe,  in  suggesting  that  the 
answer  to  that  Inquiry  la  that  It  does  not  ap- 
pear that  anything  was  don^  or  any  precau- 
tion taken  by  defendant,  for  the  saf^y  of 
deceased.  Indeed,  it  appears  that  the  things 
which  ordinary  prndoice  would  have  sug- 
gested were  omitted.  Not  even  was  the  pres* 
ence  of  the  board  in  the  hatchway  Investi- 
gated, nor  was  the  board  removed.  Notwitli- 
standlng  the  fact  that  other  men  thau  de- 
ceased were  actually  wOTklng  In  tbla  very 
hatcln^ay  at  the  time,  to  defoidant's  knowl- 
edge, no  waning  was  ^ven.  This  In  It- 
self constituted  negligence  which  deceased 
could  not  anticipate,  and  wblcih,  under  the 
law  and  the  evidence  as  disclosed  here,  he 
did  not  assume.  "The  authorities  seem  clear 
•  •  •  that  an  employe  voluntarily  put- 
ting himself  In  a  place  of  danger  does  not 
thereby  necessarily  assume  the  risk  of  in- 
jury from  the  want  of  care  of  his  employer." 
Morgan  v.  Robinson  Co.,  supra. 

■{7-1]  Am>e]lant  next  urges,  throughout 
some  37  pages  of  its  opening  brief,  the  point 
that  the  plaintltr  coiporatlon  has  no  legal 
capacity  to  sue  In  this  case.  It  Is  also  ui>:ed, 
among  other  thinj^,  that  there  is  no  proof 
that  a  lawful  claim  was  made  "in  conform- 
ity with  law" ;  that  in  the  proceedings  had 
before  the  industrial  accident  commission  un- 
der the  Workmen's  Compensation  and  Safe- 
ty Act  defendant  was  not  called  upon  to  con- 
test the  question  as  to  whether  or  not  the 
claim  was  a  lawful  one,  and  whether  or  not 
a  legal  liability  existed  on  the  employer's 
part ;  that.  If  the  award  of  the  commission 
Is  made  binding  and  conclusive  by  the  terms 
of  the  act,  then  the  provisions  are  unconstl- 
tutlonali  and,  conversely.  If  the  award  Is  not 
binding,  then  no  foundation  was  laid  for 
plaintiff's  right  to  sue,  because  there  was  no 
other  evidence  ofrered;  that  the  provisions 
of  said  act  In  question  violate  specific  Injunc- 
tions of  the  CoDstitutlon  of  this  state,  and 
infringe  also  specific  provisions  of  the  Four- 
teenth Amendment  to  the  ConstltutloD  of 
the  United  States;  that  the  provisions  of 
said  act  authorize  a  double  satisfaction  for 
0)6  same  tort;  that  the  act  contains  more 
tlian  one  subject ;  and  tbat  the  right  of  sub- 
rogation Is  not  expressed  In  Its  title.  We 
think,  however,  that  the  mere  mention  of 
these  contentions  will  serve  to  make  obvious 
their  lack  of  merit.  The  constitutionality  of 
the  Workmen's  Compensation  and  Safety  Act 
has  been  uj^d  by  th6  Supreme  Court  of 
this  state  In  the  case  of  Weatem  Indemnity 


Co.  V.  Pfllsbury,  170  Cal.  686,  151  Pac.  398. 
and  practically  all  of  the  foregolug  objec- 
tions decided  contrary  to  the  contention  of 
af^Uant  here.  The  fact  that  the  act  does 
not  specifically  mention  the  matter  of  the 
subrogation  of  the  employer,  or  bis  insur- 
ance carrier,  to  the  rights  of  the  Injured  em- 
ployfi,  or,  in  the  case  of  death,  to  the  rights 
of  the  heirs,  or  personal  representatives,  we 
think  la  Immaterial.  All  ^that  the  act  Itself 
does  is  to  provide  that  the  payment  of  com- 
pensation shall  be  contingent  upon  ttie  subro- 
gation of  the  emifloyer,  or  his  insurance  car- 
rier, to  the  rights  of  the  injured  eraployg. 
This  is  a  mere  incident  to  the  liability,  or 
to  the  payment  at  compensation,  and  is  In- 
cluded In  the  general  language  of  the  title 
of  the  act;  and  espectally  at  that  portion  of 
the  title  providing  for  the  creation  of  a  lia- 
bility. "The  right  to  subrogation"  is,  we 
think.  Included  within  tbat  portion  of  the 
atle  of  the  act  which  reads:  "•  •  •'Pro- 
viding the  means  and  methods  of  enforcing 
such  liability."  "Sutwogatlon,"  under  these 
conations,  is  one  of  tiie  essential  steps  neces- 
sary to  the  enforcement  of  such  liability,  and 
embraced  within  the  title  of  the  act.  Does 
not  this  question  of  subrogation  come  within 
the  purview  of  legitimate  Inquiry  made  by 
any  person  of  ordinary  Intelligence?  Would 
not  such  a  person  naturally  be  led  to  ask 
such  questions  as  the  following:  What  em- 
ployers are  compensated?  Under  what  cir- 
cumstances? Upon  what  conditions?  What 
rights,  If  any,  do  the  employers  surrender  or 
acquire  by  reason  of  their  having  to  compen- 
sate their  employes?  What  are  the  methods 
by  which  the  compensation  Is  made  to  Inure 
to  the  benefit  of  the  employ^?  We  think  the 
answer  to  our  own  query  must  be  In  the  af- 
flrmative;  for,  certainly  all  of  the  foregoing 
hypothetical  questions  are,  undoubtedly,  ger- 
mane to  the  purpose  expressed  in  the  title. 
Citations  might  be  multiplied,  but  the  follow- 
ing will.  In  our  opinion,  serve  to  support  oar 
present  conclusions:  In  re  Schtiler,  167  Cal. 
282,  139  Pac.  685,  Ann.  Cas.  19150,  706;  In 
re  Maglnnis,  162  Cal.  200,  121  Pac.  723 ;  Mat- 
ter of  Yun  Qnoug.  159  Cal.  508,  114  Pac.  833, 
Ann.  Cas.  1912C,  969;  Anglo-Califomlan 
Bank  v.  Field,  146  Cal.  644,  80  Pac.  1080; 
Gieske  v.  County  of  San  Joaquin,  109  Cal. 
489,  42  Pac.  446;  Kings  County  v.  Johnson, 
104  Cal.  198,  37  Pac.  870;  People  v.  Supe- 
rior Court,  100  Cal.  106.  34  Pac.  492;  San 
Francisco  v.  Kiernan,  98  Cal.  614,  33  Pac. 
720;  Ex  parte  Llddell,  93  Cal.  633,  29  Pac. 
251 ;  Francais  v.  Somps,  92  Cal.  503,  28  Pac 
592;  Davles  v.  hOB  Angeles,  86  Cal.  37,  24 
Pac.  771;  Abeel  v.  Clark,  84  Cal.  226,  24 
Pac.  883;  Massadiusetts,  etc.,  Co.  v.  San 
Francisco,  etc.,  By.  Co.r  178  Pac.  974 :  Stack- 
pole  V.  Pa<Uflc  Gas  ft  Electric  Co.,  185  Pac. 

Appellant  xof^  next  that  the  court  erred 
in  giving  certidn  Inatractlons  requested  by 
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plaintUfB,  and  In  refusing  to  give  certain 
other  instructions  requested  by  defendant 
With  this  contention  we  are  not  able  to  agree. 
Having  read  every  Instruction  given,  as  well 
as  every  requested  Instruction  denied,  we 
fire  of  the  opinion:  (1)  That  the  instructions 
given,  objection  to  which  Is  urged  by  appel- 
laot  here,  were  ample,  and  as  favorable  to 
defendant — as  disclosed  by  the.  record — as 
they  proiwrly  could  be  on  the  questions  pre- 
sented. This  Is  especially  and  obviously  so, 
we  think,  when  the  instructions  objected  to 
are  considered  with,  and  in  the  light  of,  the 
other  Instructions  given.  &)  As  to  those  de- 
nied, some  were  based  upon  a  view  of  the 
case  absolutely  unsupported  by  the  evidence, 
and  therefore  erroneous  as  a  matter  of  law, 
while  others  had  ulready  been  covered  by  in- 
structions given  at  d^endant's  request,  and 
also  by  the  general  instructions  giren  by  the 
court 

The  remalnbig  points  urged,  ve  think, 
need  not  be  considered. 

In  our  oplnlim  the  evidence  Is  sufficient  to 
support  the  verdict,  and  the  verdict  and  Judg- 
ment based  thereon  are,  and  each  Is,  accord- 
ing to  law. 

Judgment  affirmed. 


We  concur: 
SLOANS,  J. 


FimjAXSON,     p.     J. ; 


SWAIX  et  al.  v.  LOS  ANGELES  COUNTY 
et  al.   (Civ.  2932.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  GaUfomia.   Aug.  19,  1(00.) 

1.  HlOHWATB  «»90— OONSmUnONAUTT  OF 
BOAD  DXSmCT  DCntOVEKKNT  ACT. 

The  road  district  improvemeut  act  of  1907 
h9ld  not  unconstitutioDa]  as  not  providing  an 
(^portnnlty  for  a  property  owner  within  a  dis- 
trict to-iaise  objection  oonceming  the  ike  of 
the  asaeuincnt  district  or  the  iudusion  of  his 
property  therein,  In  view  of  section  6. 

2.  HioBWATs  «=»90— Road  distbict  act  not 

DT»C0NSTITUT10NAL  IN  NOT  BEQUIBING  DE- 
T^HINATION  or  BBHEFtTS. 

The  road  district  improvement  sot  of  1907 
held  not  uncoDBtitutionBl  as  failing  to  mnke  ez- 
INresB  provision  for  determiniog  beuefits  as  a 
condition  for  including  territory  within  the  dis- 
trict 

3.  HiQHWATs  *=>90— Road  distbict  act  not 

tJNCONSTITmiONAI,  IN  ASSESSING  PBOPEBTT 
ACOOSDINO  TO  VALUE. 

The  road  district  Improvement  act  of  1907 
held  not  unconstitution'ai  Id  permitting  the  as- 
sessmeDt  of  property  within  a  district  formed 
under  it  according  to  its  value,  rather  than  ac- 
cording to  beneflU  conferred. 


4.  Evidence  4s»S3(4)— Pbesuicption  or  dk- 
tebuination  of  BENEFira  fbom  inclusion 

of  lands  tS  BOAD  distbict. 
It  will  be  preeumed  from  the  action  of  a 
tward  of  county  supervisors  in  Including  lands 
in  a  road  improvement  district,  formed  under 
the  road  district  improvement  act  of  1907,  tliat 
the  board  determined  that  all  the  lands  included 
would  be  benefited. 

5.  niQuwATS  ®=>90— Finding  of  benefits 

TO  LAND  included  IN  BOAD  DISTBtCT  HOT 
BEVIBWBD. 

WJien  jurisdiction  Is  given  to  a  bmrd  to  pass 
on  the  question  of  benefits  to  laud  from  Its  in- 
clusion in  a  road  improvement  district,  die 
courts  win  not  disturb  their  finding  unleBa  there 
appears  a  clear  abuse  of  discretion. 

0.  HlQHWATS  <€=>90  —  DiSpBBTION  OF  BOABD 
AS  TO  INCLUSION  OV  LAND  IN  IHPBOTOMENT 
DISTBICT.  ' 

The  only  limitation  tm  tbe  power  of  a  board 
of  supervisors  as  to  tiie  indusion  of  land  vrltbfai 
a  road  improvement  diatriet  is  that  its  exercise 
of  discretion  must  not  be  arbitrary,  and,  if  tiie 
conditlona  are  so  unreasonable  as  to  outrage  a 
common  sense  of  fairness,  tiie  courts  may  inter- 
fere. 

7.  Highways  ^»00— Inglubioh  of  land  in 
imfboveicbnt  distbict  not  obvious  abuse 
of  discbbtion. 

The  iacluaion  of  farm  lands  within  a  road 
improvement  district,  formed  under  the  road 
district  Improvement  act  of  1907,  as  lands  to  be 
benefited  by  the  proposed  Improvement  held  not 
an  obvious  abuse  of  discretion  by  the  board  of 
supervisors  of  the  county. 

8.  niGHWATS  <6=>90— SUBMISSION  TO  njBIS* 
DICJION  OF  BOARD  TO  DKTEBinNE  NECESSTTT 
FOB  IMPBOVEIEENTS. 

Where  owners  of  farm  lands  filed  no  wrltteu 
protest  to  organization  of  a  road  improvenkoit 
district  under  road  district  improvement  act  of 
1907,  and  made  no  objection  to  inclusion  of  their 
lands,  they  must  be  de^ed  to  have  submitted 
to  jurisdiction  of  supervisors  of  county  In  de> 
termining  necessity  for  improvements. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  William  Swall  and  another 
against  the  County  of  Los  Angeles  and  others. 
From  Judgment  ot  dismissal,  piolntlfls  ajh 
peaL  Atnnned. 

Milton  K.  Toung,  of  Los  Angeles,  and  W. 
W.  Ulddlect^,  of  VIsalla,  for  appellants. 

A.  J.  Hill,  County  Counsel,  Edward  T. 
Bishop,  Deputy  County  Counsel,  and  F.  C. 
Austin,  all  of  Los  Angeles,  for  respondents. 

SLOANE,  J.  The  plaintiffs  brought  this 
action  in  the  superior  court  of  the  county  of 
Los  Angeles  for  the  purpose  of  avoiding  a 
special  assessment  against  their  land  for  the 
construction  of  cement  curbs  and  sldewallis 
under  the  "Itoad  District  Improvement  Act 
of  1907"  (St  1907.  p.  806).   The  defendants 
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demurred  to  the  eomiflalnt  oa  the  gronnd  of 
Its  Inanffldencj  to  state  a  cause  of  actlmi. 
Tbe  dannner  was  sustained,  and,  plalntUhi 
declining  to  amend,  jn^ment  of  dismissal 
was  rendered.  Plaintiffs  bare  appealed  <m 
the  Judgment  roll. 

Tbe  grounds  of  attack  upon  Om  assess- 
ment, <Hi  wtal^  the  sufficiency  of  the  com- 
plaint dopends,  are  the  all^tioi^ :  (1)  That 
the  lands  of  plaintiffs  derive  no  beaeflt  what- 
ever from  the  cnrtw  and  sidewalks,  but  that, 
on  the  contrary,  the  lands,  1>ting  ftirmli^ 
lands,  are  Injured  Ify  the  curbs  and  aide- 
walks;  00  that  no  allowance  ms  made  for 
the  difference  In  benefits  which  would  accrue 
to  the  several  parcels  of  land  in  the  district, 
and  that  the  supervisors  particularly  disre- 
garded the  question  tji  benefits  with  refw- 
ence  to  the  prc^ertles  of  the  plaintiffs;  (8) 
that  the  estimated  burden  of  the  tax  levied 
and  to  be  levied  under  the  assessments  close- 
ly approximates  the  present  assessed  value 
of  the  land,  and  amounts  to  confiscation ;  and 
(4)  tbat  the  road  district  improvement  act  of 
1907  is  unconatltntlonal. 

[1-S]  Taking  up  first  tbe  qnestlmi  of  the 
constltutlonaUty  of  the  act:  Appellant  does 
not  very  clearly  Indicate  In  what  respect  the 
proTlslfflis  of  the  road  district  improvement 
act  in  qnestton  are  violative  of  any  consti- 
tutional right.  He  objects  that  the  act  no- 
where provides  an  c^portnnlty  for  an  owner 
of  pn^erty  within  a  district  to  raise  an  ob- 
Jectlon  concerning  the  size  of  tbe  assessment 
district  or  the  inclu^on  of  his  property  there- 
in. This  objection  seems  to  be  snffldently 
met  by  section  9  of  the  act,  which  provides 
for  a  bearing  of  objections  of  landowners, 
and,  i^)eclflcally,  that — 

"In  the  order  of  the  hearing  shall  be  heard 
such  objections  as  shall  be  made  to  the  boand- 
arics  of  the  district  eg  set  forth  in  the  resolution 
of  intention.  Objections  to  the  ifrades  or  to  the 
boundari*^  of  the  district  may  be  made  by  an 
owner  of  land  lying  within  the  district  upon  tbe 
hearing  without  tny  written  statement  of  ths 
same.** 

We  do  not  understand  the  pennisdoD  grant- 
ed by  this  section  to  landowners  to  file 
written  objection  to  ordering  of  tlie  work  as 
an  entirety,  to  be  a  Umltatlffli  upon  flUng 
othn  objections,  but  to  provide  a  means  by 
whldi  a  majori^  of  the  landowners  m^  en- 
tlraly  tHwA  further  proceeding  Thomas  v. 
Fridham,  m  Oal.  98,  153  Pae.  933.  Just 
what  may  be  included  In  tbe  objections  to 
the  boundaries  of  the  district  under  section 
5  is  not  Indicated,  bat  It  might  reasonably 
onbraoe  an  objection  to  the  Inclusion  ctf 
clfic  land  on  tbe  ground  that  It  was  not  ben- 
efited by  the  proposed  Improvement  In 
d«iying  a  rdiearing  in  'Jliomas  v.  Pridham, 
supra,  the  court  says : 

"While  the  right  of  protest  in  writing  la  lim- 
ited to  owners  of  record  as  defined  in  the  section, 
ibis  limitation  does  not  prevent  aU  Interested 


persons  (Including  those  not  owners  of  nO' 
ord)  from  appearing  before  the  board  of  super- 
visors  and  voicing  their  objections.'' 

As  to  the  violation  of  any  constitutional 
right  In  failing  to  make  express  provision 
for  determining  benefits  as  a  condition  of 
including  territory  within  the  district,  the 
District  Court  of  Appeal,  in  the  case  of 
Hunt  V.  Manning,  24  Cai.  App.  44,  140  Pac. 
39,  in  passing  on  this  precise  poinj,  says: 

"The  act,  It  is  true,  does  not  provide  fbat  in 
determining  the  boundaries  of  the  assessment 
district  the  board  of  supervisors  shall  include 
only  property  which  it  is  considered  will  i>e 
benefited  by  tbe  public  work,  but  attention  is 
called  to  no  authority  holding  that  such  a  pro* 
vision  is  essential  to  the  validity  of  such  a  stat- 
ute. As  tbe  power  to  spedally  tax  in  the  man- 
ner proposed  by  this  act  can  only  be  ezerdsed 
upon  the  theory  that  bmefits  will  accrue  to  the 
property  affected  thereby,  the  presumption  of 
good  faith  and  fair  action  thnt  accompanies  the 
acts  of  public  officers  is  entitled  to  be  Indulged, 
and  It  then  must  he  assumed  that  the  board  of 
supervisors  properly  considered  and  determined 
that  all  of  the  property  included  witbin  tbe  es- 
tablished district  would  receive  benefits  from  the 
doing  of  the  woi^.** 

Furthermore,  it  Is  held  in  Thomas  v.  Prld-  - 
ham,  sopra,  tliat  this  road  district  Improve- 
ment act  Is  not  unconstitutional  In  permit- 
ting tbe  assessmoLt  of  pn^rty  within  the 
district  fOTmed  under  It  according  to  ita  nil- 
ue,  rather  tban  In  accOTdance  with  tbe  bene- 
fits ocmfferred.  This  covers  all  tbe  points 
raised  by  aniellants  on  tlie  constitutionality 
ot  the  act. 

[4, 1]  TtM  auction  that  Hie  property  was 
not  botefited  by  One  Improvement  does  not 
aid  the  complaint.  For  the  reascms  hmto- 
fore  stated,  under  the  rule  laid  down  In  Hunt 
7.  Manning,  supra,  it  will  be  iffesumed  from 
the  action  of  the  board  in  Indudlng  these 
lands  in  tbe  district  that  they  determined 
tliat  all  the  lands  so  Included  would  be  bene- 
fited. And  It  Is  well  settled  that  when  Juris- 
diction Is  given  to  a  board  ;o  pass  upon  the 
question  of  boiefits,  the  courts  will  not  dis- 
turb th^r  finding,  unless  there  appears  a 
dear  and  palpable  abuse  of  snch  discretion. 
Quoting  from  Duncan  v.  BamUh,  142  Gal. 
086,  79  Pac.  661,  we  find  this  expression  of 
the  rule: 

"It  is  true  that  local  aBsessroents  are  said  to 
be  imposed  on  the  theory  that  the  property  ad- 
jacent to  the  improvements  receives  special  ben- 
efit therefrom.  But  this  is  a  matter  which  is 
for  the  determination  of  the  legislative  authority 
of  tbe  state,  acting  through  ita  established  agen- 
des  for  the  government  of  political  subdivisions, 
or  directly  by  the  Legislature  of  the  state,  as 
that  body  may  see  fit.  It  is  enough  for  the  local 
property  owner  that  be  has  a  right  to  be  heard 
before  the  city  council  upon  the  question,  by  fil- 
ing a  petition  of  remonstrance,  in  the  proceeding 
prescribed  by  law,  setting  forth  his  reasons  why 
the  improvement  sbould  not  be  made.  •  •  • 
Stats.  1891,  196;  Frendi  v.  Barber  Asphalt 
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Pav.  Co.,  181  U.  S.  324  [21  Sap.  Ct  625,  45 
L.  Ed.  879] ;  Spencer  v.  Merchant,  123  U.  S. 
a45  [8  Sup.  Ct  921,  31  L.  Ed.  763] ;  Brown  v. 
Drain,  187  U.  S.  635  [23  Sup.  Ct.  842,  47  L. 
Ed.  S4S].  •  *  •  In  Brown  t.  Drain  [O.  C.] 
112  Fed.  582,  the  plaintiff  saed  the  street  su- 
perintendent and  cit;  treasurer  of  Los  Aoffelea 
to  obtain  a  decree  declaring  invalid  the  local 
assessment  for  a  street  improvement  and  to 
quiet  his  title  tn  the  Innd  assissod.  The  Circuit 
Court  of  the  United  States  in  that  case  held  that 
the  offer  of  the  plaintiff  to  allege  and  prove  that 
the  benefits  accruing  to  his  property  from  the 
improvemrats  did  not  exceed  ^,000,  whereas  the 
BBSCBsment  was  over  $5,000,  was  wholly  imma- 
t^al,  and  that  these  facta  would  not,  if  alleged 
and  proven,  affect  the  validity  of  the  proceed- 
ings ;  the  position  of  the  court  being  that  the 
determination  of  the  city  council  on  that  sub- 
ject, under  the  street  work  Act,  was  exclusive. 
This  case  was  appeoled  to  the  Supreme  Court  of 
the  United  States,  and  the  decision  was  affirmed 
by  that  court  on  the  authority  of  French  v.  Bar- 
ber Asphalt  Pav.  Co.,  181  U.  S.  324  [21  Sop.  Ct 
625,  46  L.  Ed.  879],  and  the  other  like  cases 
above  cited.  ■  •  *  The  qnestion  may  there- 
fore be  considered  as  absolutely  settled,  and 
the  decision  in  the  Norwood  Case  [172  U.  S. 
260,  10  Sop.  Ct  187,  43  L.  Ed.  443],  as  thor- 
oughly discredited,  although  not  expressly  orer- 
rulcd." 

The  further  all^atlon  of  the  complaint 
that  the  assessment  was  levied  upon  the 
lands  of  appellants  without  reference  to  any 
ascertainment  of  the  benefits  to  be  derived 
by  such  lands  from  the  ImproTements,  does 
not  entitle  them  to  relief,  for  the  reason  that 
the  assessment  Is  authorized  under  the  act 
in  question  according  to  the  value  of  the 
property,  rather  than  In  accordance  with  the 
benefits  conferred.  As  already  pointed  out 
the  validity  of  the  ad  valoreui  assessment  un- 
der this  road  district  Improvement  act  Is 
upheld  in  Thomas  t.  Pridham,  supra.  In 
Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  346, 
the  court,  speaking  throu^  Mr.  Justlcp  Saw- 
yer, says: 

"The  result  of  our  Investigation  is  that  there 
is  no  restriction  in  our  Constitution  upon  the 
power  of  the  Lefrislature  to  impose  assessments 
to  defray  the  expenses  of  public  improvement  in 
the  nature  of  grading  and  planking  streets,  up- 
on the  property  supposed  to  be  benefited  thereby 
in  any  district  designated  by  the  Legislature,  or 
the  proper  officers  of  municipal  governments  act- 
ing under  the  authority  of  law,  and  that  it  is 
authorized  to  apportion  the  amount  to  be  raised 
according  to  value,  according  to  the  benefits  re- 
ceived, in  proportion  to  frontage  or  the  super- 
ficial contents,  or  to  adopt  any  principle  of  ap- 
Iiortionment  that  can  be  referred  to  the  general 
sovereign  right  of  taxation." 

Under  the  act  In  question  here  the  ad 
valorem  assessment  was  provided  for. 

[8-8]  There  is  one  limitation  on  the  power 
of  the  supervisors,  or  whatever  board  Is  in- 
trusted with  the  discretion  to  form  an  Im- 
provement district  and  determine  the  lands 
to  be  Included  therein.  The  discretion  grant- 


ed Is  not  arbitrary.  If  the  conditiona  shown 
by  the  record,  or  coming  within  the  Judicial 
knowledge  of  the  court,  are  so  unreasonable 
as  to  outrage  the  common  sense  of  faimees 
and  justice,  the  courts  may  interfere.  Spring 
Street  Co.  v.  City  of  Log  Angeles,  170  Cal.  24, 
148  Pac.  217,  L.  R.  A.  1918E,  107;  Lent  v. 
Tlllson,  72  Cal.  4m,  420,  14  Paa  71;  Iowa 
Pipe  &  TUe  Co.  V.  Callanan,  125  Iowa,  358, 
101  N.  W.  141,  67  L.  R.  A.  408,  106  Am.  St 
Rep.  311,  3  Ann.  Cas.  7.  An  attempt  against 
the  will  of  the  owners  to  curb  and  sidewalk 
a  remote  and  unoccupied  quarter  section  of 
land  in  the  sagebrusti,  and  levy  assessments 
therefor  In  excess  ot  the  value  of  the  proper- 
t7,  would  be  open  to  attack,  Irrespective  <it 
the  closest  adherence  to  the  forms  of  law  pro- 
viding for  such  "Improvement"  unless  the 
owners  had  slept  upon  their  rights  and  were 
estopped  thereliy.  Appellants  here  rely  upon 
some  such  condition.  In  alleging  In  their  com- 
plaint that  their  lands  are  farming  lands, 
used  and  acquired  solely  for  farming  pur- 
poses; ttiat  only  four  families  are  residing 
thereon;  that  the  construction  of  the  im- 
provements are  of  no  benefit,  but  a  detriment 
to  their  property,  by  reason  of  impeding  In- 
gress and  egress  to  and  from  the  same;  and 
that  the  aggregate  of  the  assessoients  will 
amount  to  $6,842.70  upon  lands,  the  aasessed 
value  of  which  only  amounts  to  90,390.  It 
does  not,  however,  appear  from  the  fiicts 
pleaded,  not  from  the  record  presented,  that 
the  surroundings  ai^  oondtttons  of  these  and 
other  lands  of  the  road  Improrement  dis- 
trict In  question  are  sudi  as  to  tihow  the  ac- 
tion of  the  supervisors  an  obvious  abuse  of 
discretion,  ta  Inc1udii]«  tbem  in  the  district 
as  lands  to  be  benefited  1^  the  proposed  im< 
provement.  And,  moreover.  It  does  not  ap- 
pear that  appellants  filed  any  written  protest 
to  the  organization  of  the  district  or  made 
any  objection  to  the  inclusion  of  their  lands 
therein.  They  must  be  deemed  to  have  sub- 
mitted themselves  to  the  Jurisdiction  of  the 
board  of  supervisors  In  the  determination  of 
the  necessity  for  the  Improvements  for  which 
the  district  was  organized.  Duncan  v.  Bam- 
ish,  supra;  United  Real  Estate,  etc.,  Co.  v. 
Barnes,  158  CaL  242,  113  Pac.  167;  DUlIng- 
ham  V.  Welch  (SupJ  178  Pac.  G12. 

We  find  nothing  In  the  authorities  cited 
by  appellant,  In  so  far  as  they  apply  at  all  ■ 
to  the  conditions  presented  on  this  appeal, 
inconsistent  with  the  conclusions  indicated 
in  this  opinion.  The  citations  to  United 
States  Supreme  Court  decisions,  referred  to 
us  by  appellant  in  lieu  of  a  closing  brief,  not 
previously  cited — 5fylea  Salt  Co.  v.  Commis- 
sioners, 239  U.  S.  478,  36  Sup.  Ct  204,  80 
L.  Ed.  392,  L.  R.  A.  1918E,  190;  Houck  v. 
Little  River  Drainage  District  239  U.  S.  254, 
36  Sup.  Ct.  58,  60  L.  Ed.  260 ;  and  Pallbrook 
Irrigation  District  v.  Bradley,  164  U.  S.  112, 
17  Sup.  Ct  56,  41  L.  Ed.  369— go  no  further 
than  to  hold  that  the  courts  will  review  the 
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discretion  of  the  local  board  to  whom  author- 
ity to  act  in  the  premises  has  been  delegated 
only  In  the  event  of  palpably  arbitrary  and 
plain  abuse;  as,  for  example,  the  Inclnslon 
of  Innds  In  a  drainage  or  irrigation  district 
which,  from  their  topographical  Bituatton, 
could  not  be  drained  or  Irrigated  by  the  pro- 
posed system. 
The  judgment  Is  afflnned. 


TVe  concur : 
AS,  J. 


FINLATSON,  P.  J.;  THOM- 


BARR  V.  BRANSTETTBB  et  al.   (Civ.  2003.) 

<I>iBtrict  Court  of  Appeal,  Third  District,  Oal- 
ifomia.   Aug.  16,  1919.) 

1.  Appeal  and  esbob  €=>219(2)— FiNDrNoe 

NOT  OPEN  TO  ATTACK  FOB  FIBST  TIME  ON  AP- 
PEAL. 

In  an  action  involving  disputed  water  rights, 
where  plaintiff,  in  referring  to  defendants'  ditch, 
stated  that  they  cleaned  it  out  or  repaired  it, 
and  that  they  turned  In  water,  etc.,  a  finding 
that  defendants  tamed  Into  the  ditch  more  than 
a'  certain  amount  of  water  and'  th^eby  cauBed 
the  hmds  of  plaintiff  to  be  overSowed,  etc.,  is 
not  open  to  attack  for  the  first  time  in  the  ap- 
pellate court  on  ground  that  plaintiffs  testimo- 
ny that  "ttey"  did  certain  acts  did  not  refer 
to  derendanta. 

2.  WATEBS  AVD  WATKB  0OUBBB8  «SS3l62(S)— 
FiNDINa  AB  TO  AMOUNT  OF  WATER  VBEO  IN 
IBBIOATION  WABRANTGD. 

Evidence  AeM  to  wairant  a  finding  ■  t^at 
121.3  inches  of  water  was  all  that  had  been 
used  by  deflendants  in  the  irrigation  of  their 
lands. 

3.  Appeal  and  ebboe  4=»1011(1)— Findings 
of  judok  oi*  oohfuoiina  ktidbnoe  con- 

TBOUJNO. 

In  an  action  tried  to  the  conrt,  findings  on 
conflicting  evidence  are  controlling  on  appeal. 

4.  Watebs  and  wateb  coubseb  «s»152(8)  — 
Evidence  sustaining  allowance  or  wa- 
teb FOB  IBBIOATION. 

In  an  action  involving  disputes  as  to  wa- 
ter rights  and  to  enjoin  defendants  from  turning 
into  their  ditch  over  plaistlGTa  lands  more  than 
a  certain  amount  of  water,  findings  that  tbfe 
amount  allowed  defendants  was  sufficient  for 
the  irrigation  of  tbdr  premises,  etc.,  and  that 
they  had  enlarged  the  ditch  over  plaintiff's  lands, 
held  warranted. 

5.  Appeal  and  ebbob  «=»1071(1)— Allowanoe 
of  water  subject  to  defendant's  bights 
habhless  as  to  hiu. 

In  an  action  involving  disputed  water  rights, 
where  defendants  were  given  prior  right  to  a 
specified  amount  of  water,  a  finding  that  plain- 
tUC  was  entitled  to  a  specified  amount  of  water 
in  not  prejudicial  to  defendants,  for  ploIntifCa 
Tights  were  made  subject  to  those  of  defendants. 


6.  Watebs  and  wateb  coubsbs  «=b143— Db- 
feudant  confined  to  wateb  aixowanoe 
keoabdliss  of  size  of  dnoh. 

Where  defendants  were  entitled  to  only 
1213  inches  of  water  for  irrigation  purposes, 
they  were  confined  to  that  amount,  regardless  of 
the  size  of  their  ditch. 

7.  Watebs  and  wateb  coubses  €=»152(7)  — 
Evidence  aduissxble   on   question  of 

FLOODING  plaintiff's  LAND. 

In  an  action  involving  disputed  water  rights 
and  to  enjoin  defendants  from  diverting  Into 
their  dib^  over  plaintifTs  lands  more  thai)  a  cer- 
tain amount  of  water,  evidence  that  on  diver- 
sion of  a  greater  amount  lands  lying  lower  than 
those  of  plaintiff  were  overflowed,  whereupon 
defendants  widened  their  ditch,  AeM  admissible. 

S.  Evidence  ®=>215(1),  272— Of  widening  of 
ditch  to  accouuodate  excessive  flow  of 

WATEB  ADUlSaiBLE. 

In  an  action  involving  disputed  water  rightB, 
a  certified  copy  of  an  application  filed  by  plain- 
tiff with  the  state  water  commission  for  an  in- 
creased appropriation  of  water  is  not  admissible 
as  a  declaration  by  plaintiff  against  interest; 
such  appIicatioQ  merely  being  an  attempt  by 
plaintiff  to  lawfully  obtain  a  greater  amount  of 
water  than  he  was  already  entitled  to,  and  was 
not  an  admisaiiHi  that  he  bad  no  right  to  any  of 
the  water. 

9.  DaUAOES  «=»109— KlEASlfkB  OF  DAHAOES 
FOB  OVEBFLOWINQ  LANDS. 

In  an  action  involving  disputed  water  rights* 
where  plaintiff  sought  damages  for  the  fiooding 
of  his  lands  when  defendants  turned  an  increased 
amount  of  water  into  their  ditch,  held,  that  the 
measure  of  damages  for  the  fiooding  of  the  lapds 
was  not  the  fair  rental  value  of  the  property 
overflowed,  but  under  Civ,  Code,  §  3333,  was  an 
amonnt  which  would  compensate  for  all  the  det- 
riment  caused  thereby. 

10.  Waters  and  wateb  courses  <3=152(11)— 
Allowance  of  water  measured  under 
FOUB-iNcn  head  phopeb. 

Notwithstanding  St.  1901,  p.  660,  defining  a 
miner's  inch,  a  judgment  in  an  action  involving 
disputed  claims  to  water  for  irrigation  purposes, 
which  allowed  defendants  121.3  inches  of  water 
measure  under  a  4-inch  pressnre,  is  not  open  to 
attack  on  the  ground  that  defendants,  who 
claimed  a  greater  number  of  miner's  biches, 
were  entitled  to  a  measurement  of  thdr  water 
under  a  6-inch  head. 

11.  "Watbk  and  wateb  coubseb  ^s»179(1)— 
Complaint  to  bestbain  plowing  or  plain- 
tiff's land  sumoiENT. 

A  complaint  seeking  to  enjoin  defendants 
from  diverting  an  increased  amount  of  water 
into  th^r  Irrigation  ditch  over  plaintiff's  lands, 
which,  following  Code  Civ.  Proc  S  426,  con- 
tained a  statement  of  facts  constituting  the 
cause  of  action  in  an  ordinary  concise  manner, 
and  which  averred  that  defendants  threatened 
to  make  enlargements  of  the  ditch,  followed  by 
statements  as  to  damage  which  would  result,  is 
not  open  to  attack  on  the  ground  that  there 
was  no  allegation  that  d^endanta  threatened 
to  make  any  material  enlargement  of  the  ditch. 


^»For  othw  oasM  see  same  tople  and  KBT-NUUBER  la  all  Kv-Numbcred  Dlguets  and  InOezes 
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12.  Watem  and  WAxn  cotmsu  «=»179(1)— 

OOlfPLAZHT  TO  BEErnUIN  IXOWma  OF  FL^IN- 
TIirF'8  Z.AIVD8  BHOWZHO  ZSBEPABABLE  DAK- 
AOS. 

A  complaint  seeking  to  enjoin  defendants 
from  increasing  the  amount  of  water  diverted 
into  their  drainage  ditch  over  plaiutitTB  lands, 
which  alleged  that  plaintiff's  lands  would  be 
overflowed  and  rendered  unfit  for  cultivation, 
was  ft  sufficient  statement  of  Irreparable  injur;. 

Appeal  from  Superior  Court,  Siskiyou 
County;  James  T.  Lodge,  Judge. 

Action  by  A.  J.  Barr  against  Martha  E. 
Branatetter  and  others.  Vnm  a  judgment 
tor  plaintiff,  defendants  appeal.  Affirmed. 

Braynard  &  Kimball,  of  Bedding,  tor  ap- 
pellants. 

Taylor  &  Tebbe,  of  Yreka,  and  Henry  Uc- 
Uulnness,  of  SLssod,  for  respondent 

HART,  J.  Plaintiff  brought  the  action  to 
have  defendants  enjoined  from  diverting  in- 
to a  certain  ditch  which  crossed  plaintiff's 
lands  more  than  121  Inches  of  water  meas- 
ured under  a  4-lncb  pressure  and  from  en- 
larging said  ditch.  Judgment  was  entered  in 
favor  of  plaintiff  as  prayed  for  In  the  com- 
plaint, except  that  the  amount  of  water  to 
which  defendant  were  entitled  was  found 
to  be  121.3  inches  measured  under  a  4-lndi 
pressure.  The  appeal  is  by  defendants  from 
said  judgment 

It  was  alleged  In  the  complaint,  which  was 
filed  June  6, 1917,  that  plaintiff  was  the  own- 
er of  80  acres  of  land  (describing  it)  in  Siski- 
you county,  upon  which  be  raised  crops  of 
tiay,  fruit  and  vegetables;  "that  defendants 
SXartha  E.  Branstetter,  Mary  HcKenzie,  John 
B.  Studc,  and  Philip  Beed  are  the  owners  of 
a  certain  water  ditch  which  diverts  the  wa- 
ters of  Cold  creek  to  the  amount  of  121  inch- 
es measured  under  a  4-inch  pressure  over 
and  across  the  said  lands  of  plaintiff,"  which 
said  ditch  lua  been  used  by  defendants  for 
diverting  said  121  inches  of  water  during  the 
time  plaintifl  and  his  predecessors  have  own- 
ed the  land ;  "that  during  the  year  last  past 
defendants,  disregarding  plaintiff's  rights, 
have  at  times  turned  into  said  ditch,  wliere 
the  same  crosses  the  land  of  plaintiff,  more 
than  121  inches  measured  under  a  4-inch 
pressure  of  the  waters  of  said  Cold  creek, 
and  said  waters  have  overflowed  a  large  por- 
tion of  plaintUTs  Uuids  to  such  an  extent 
that  said  lands  have  been  covered  with  wa- 
ter and  have  been  rendered  unfit  for  culti- 
vation,"' to  the  damage  of  pHaintiff  in  tlie 
sum  of  ¥300. 

Defendants  filed  an  answer  and  cross-com- 
plaint, in  which  they  denied  tliat  any  more 
than  25  acres  of  plaintiff's  land  was  agricul- 
tural land  or  had  been  cultivated,  and  al- 
leged that  a  porUon  of  plaintiff's  land  was 
rocky  ami  unfit  for  cultivation;  denied  the 


auction  of  the  complaint  that  the  fbur  de- 
fendants named  therein  "were  limited  to  the 
amount  of  121  Inches"  of  water,  but  alleged 
that  they  were  entitled  to  272  miner's  indies 
of  water  and  to  divert  the  same  over  plain- 
tiff's lands  by  means  of  said  ditch,  and  set  up 
adverse  possession  thereto.  Defendants  de- 
nied the  allegation  of  the  cotnplaint  whldi 
stated  that  they  had  turned  Into  the  ditch 
more  than  121  Inches  of  water  and  had  there- 
by overflowed  plaintlCTs  land,  but  alleged 
that  they  were  entitled  to  turn  into  said 
ditch  272  miner's  Inches  of  water. 

The  cross-complaint  of  defendants  set  up 
affirmatively  the  ownership  by  said  defend- 
ants of  certain  lands  and  the  ownership  of 
said  Cold  creek  ditch,  and  also  their  right  to 
use  272  miner's  Inches  of  water  on  said  lands, 
which  are  dry  and  practically  useless  without 
such  water;  "that  the  amount  of  water  rea- 
sonably necessary  for  the  proper  Irrigation 
and  development  of  said  lands  of  said  defend- 
ants, during  the  irrigation  season  of  every 
year,  is  the  whole  of  the  natural  flow  of  said 
Cold  creek  at  the  bead  of  said  Cold  creek 
ditch,  to  wit  272  miner's  inches  of  water;" 
that  plaintiff's  claims  to  divert  waters  are 
wholly  without  right,  and  that  during  two 
years  last  past,  "by  means  of  dams,  dit<^es, 
and  other  obstructions,  he  has  wrongfully, 
unlawfully,  and  without  right  diverted  large 
quantities  of  water,  •  •  •  and-  permitted 
his  cattle  to  trample  down  and  obstruct  said 
Cold  creek  ditch  where  said  ditch  crosses 
his  lands,"  thereby  depriving  said  defendants 
of  the  use  of  said  water,  to  their  damage  in 
the  sum  of  $3,000. 

[O  1-  Appellants  attack  several  findings  of 
the  court  as  not  supported  by  the  evidence, 
but  an  examination  of  the  record  has  con- 
vinced us  that  there  is  no  merit  in  the  con- 
tention. Findings  6,  6,  and  7  are  first  re- 
ferred to.'  They  were  to  the  effect  tiiat  "de- 
fendants have  turned  into  said  Cold  creek 
ditch  •  •  •  more  than  121.3  inches 
measured  under  a  4-lnch  pressure,  and  there- 
by caused  a  portion  of  the  lands  of  plain- 
tiff *  to  be  overflowed  and  covered 
with  water";  that  "defendants  continued  to 
turn"  water  into  sold  ditch  "In  such  quanti- 
ties as  to  overflow  plaintiff's  lands  and  to 
damage  the  same  and  render  said  lands  unflt 
for  cultivation";  and  that  "plaintiff  was 
damaged  by  the  acts  of  defendants  in  the 
sum  of  $100." 

The  point  made  by  appellant  is  that  there 
is  no  evidence  that  defendants  did  the  acts 
referred  to  in  said  findings.  We  think, 
though,  that  those  flndings  derive  sufficient 
support  ttom  the  following  teytimray  given 
by  plaintifl: 

"The  water  was  turned  in  on  the  14tb  day  of 
May,  and  I  always  cut  the  ditch— tha  head  of 
the  ditdi  was  lilt  open  at  the  intake  and  the 
water  came  down  and  washed  over  my  land.  I 
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cat  tb/t  dttdi  Ita  «i«  pbee,  vhm  it  would  ran 
over  the  Mgh.gnmnd  and  not  do  amy  damsse, 
down  into  the  paitun,  so  It  voaldn't  damage 
the  property,  and  aa  they  cleaned  it  out  or  re- 
paired it  in  the  spring,  when  it  was  time  to 
turn  the  water  in,  they  always  repaired  the 
ditch.  Well,  it  seems  aa  though  they  turned 
the  water  In  and  didn't  clean  out  the  ditch,  and 
I  supposed  they  had  their  ditch  in  repair,  and 
the  water  run  then  untU  the  24tb  of  May." 

It  Is  true  that  the  plaintiff  did  not  in  so 
many  words  say  the  defendant$  turned  the 
water  Into  the  ditch.  His  language  was  that 
they  did  so.  The  allegation  In  the  complaint, 
with  which  the  court  was,  of  course,  fainll- 
lar,  was.  that  "defendants  •  •  •  hare  at 
times  turned  into  said  ditch"  water,  etc.  If 
the  court  or  counsel  had  entertained  any 
doubt  as  to  whom  the  witness  was  referring 
by  his  answer,  it  Is  reasonable  to  suppose  the 
uncertainty  would  have  been  cleared  up  at 
the  time.  But  the  defendants  at  the  trial, 
did  not  make  the  objection  now  ui^red, 
and  it  cannot  be  made  for  the  first  time  in 
this  court. 

[2]  It  is  next  claimed  that  there  is  no  evi- 
dence to  support  the  finding  that  121.3  In^es 
of  water  is  all  that  has  been  used  by  defend- 
ants for  the  Irrigation  of  their  lands.  On 
direct  examination,  plaintiff  teistlfled  that  qo 
greater  quantity  than  121  inches  of  water  ev- 
er did  run  through  the  ditch.  It  appeared 
on  bis  cross-examination  that  he  was  not  a 
civil  engineer,  and  that  he  had  bad  no  experi- 
ence in  measuring  ditches  or  the  flow  of  wa- 
ter, and  appellants  claim  that  his  estimate 
was  a  mere  gu^  and  entitled  to  no  credence. 
But  the  record  shows  that  Harvey  J.  Sarter, 
the  county  surveyor  of  Siskiyou  county,  tes- 
tified that  he  made  surveys  and  measure- 
ments In  June  and  September,  1917,  and  in 
April,  1918,  and  that  the  water  flowing  in  the 
ditch  on  June  1,  1917,  was  121.8  inches. 
This  testimony  is  sufliclent  to  support  the 
finding,  and  in  view  of  the  testimony  of  the 
surveyor  It  becomes  immaterial  whether 
plaintiff  was  or  was  not  qualified  to  express 
an  opinion  upon  the  subject 

[3, 4]  As  to  the  finding  that  121.3  indies  of 
water  was  sutncient  for  defendants'  use,  ap- 
pellants criticize  the  testimony  of  the  plaintiff 
and  of  his  witness,  Henry  B.  Ream.  It  may 
be  conceded  that  the  testimony  of  these  wit- 
nesses on  this  point  was  of  little  value.  The 
testimony  as  to  the  amount  of  land  cultivat- 
ed and  irrigated  by  defendants  was  conflict- 
iDg,  and  the  court's  finding  in  that  regard 
must  control.  There  was  received  in  evi- 
dence a  table  prepared  by  the  United  States 
Agricultural  Weather  Bureau  showing  how 
many  acre-feet  of  water  are  considered  nec- 
essary for  irrigation  of  certain  crops  on  vari- 
ous kinds  of  soil.  Applying  the  amounts 
stated  in  this  table  to  the  requirements  of 
defendants'  lands,  it  appeared  that  121.3 
inches  would  be  about  double  the  necessary 
amoQiit  of  water.  It  was  alleged  In  the  an- 


swer and  crf>s8-ccanplalDt  that  "at  the  time 
of  the  commen'cement  of  this  action  the  said 
Gold  creek  ditch  was,  and  is,  In  flrst-class 
repair  and  order  as  an  Irrigation  ditch."  As 
seen,  the  action  was  commenced  on  June  6, 
1917,  and  the  testimony  of  the  surveyor,  Sar- 
ter, was  that  when  he  measured  the  ditch  on 
June  lat  it  was  full  of  water  and  overflowing 
at  points. 

Appellants  next  complain  of  the  finding 
that  the  ditch  across  plalntUTs  lauds  was  en- 
larged, so  that  its  carrying  capacity  was 
doubled.  There  was  considerable  testimony 
as  to  tlie  ditch  having  been  widened ;  the 
witnesses  varying  in  their  estimates  as  to 
the  width  from  4  to  27  inches.  Appellants 
claim  that  what  they  did  was  merely  to  clean 
out  the  ditch.  C.  R.  Weigel,  a  witness  for . 
defendants,  testified  that  after  the  ditch  had 
been  enlarged,  and  on  June  19, 1917,  he  made 
measurements  and  found  that  the  carrying 
capacity  of  the  ditch  across  plaintiff's  land 
was  about  272  miner's  inches  of  water.  The 
witness  Sarter  testified  that  he  fotmd  the  wa- 
ter Sb  the  ditch  to  be  as  follows:  On  Jane 
29,  1917,  162.29  mlncr>  inches;  on  Septem- 
ber 16,  1917,  164.55  miner's  inches;  on  April 
28,  1918,  131.47  mhier's  inchea  Sarter  testi- 
fied that  when  he  made  these  measurementa 
the  ditch  was  not  full  of  water. 

[6]  As  to  the  finding  that  plaintiff  is  the 
owner  of  and  entitled  to  14  miner's  Inches  of 
water,  the  plaintiff  testified  that  about  14 
years  prior  to  the  trial  he  had  constructed  a 
ditch  about  2  feet  and  8  or  10  inches  deep 
across  the  comer  of  his  land  for  about  600 
feet ;  that  he  had  used  it  every  year  since, 
and  that  when  the  creek  was  lowest  the  ditch 
contained  about  27  Inches  of  water.  We  can- 
not perceive  how  defendants  would  be  in- 
jured by  the  finding.  The  court  gave  to  them 
the  prior  right  to  121.8  toches,  and  whatever 
amount  was  awarded  to  plaintiff  was  sub- 
ject to  that  right 

{!]  2.  Appellants  claim  that  the  court 
should  have  made  a  finding  as  to  what  the 
carrying  capacity  of  the  Cold  creek  ditch 
was  across  the  land  of  plaintiff.  In  the 
cross-complaint  it  was  alleged  that  the  carry- 
ing capacity  of  the  ditch  was  272  miner's 
Inches  of  water,  and  testimony  was  intro- 
duced tending  to  prove  the  allegation.  It  is 
contended  that  this  was  a  materiel  issue  aiid 
should  have  been  found  upon.  We  think, 
however,  that  the  carrying  capacity  of  the 
ditch  was  not  material.  While  It  may  have 
been  capable  of  carrying  272  inches,  the  court 
found,  upon  what  we  regard  as  sufBcIent  evi- 
dence, that  defendants  were  entitled  to  121.3 
Inches  only;  that  being  the  amount  that  had 
been  used  by  them  for  the  irrigation  of  their 
lands.  They  were  therefore  confined  to  the 
use  of  that  amount,  regardless  of  what  was 
the  size  of  their  ditch. 

[7]  3.  Over  the  objection  of  defendants, 
plaintiff  was  permitted  to  show  that,  on  Sep- 
tember 4,  1917,  the  Cold  creek  ditch  over* 
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flowed  on  the  land  of  one  Mose  Zelle,  and 
thnt  aefendauts  widened  the  ditch  through 
Zelle's  land  from  6  to  18  inches  for  a  dis- 
tance of  413  feet  Zelle's  land  la  the  next 
farm  below  that  of  plaintiff,  and  between  the 
two  tracts  there  ia  a  fall  or  drop  of  iabout 
20  feet.  Respondent  disclaims  any  right  to 
damages  by  reason  of  the  overflow  of  Zelle's 
land,  but  maintains  that  the  testimony  was 
pertinent  to  show  that  defendants  had  turn- 
ed In  so  much  more  water  than  they  had  In 
former  years  that  It  could  not  be  carried  off 
Barr's  place  and  Into  Zelle'a  without  wldrai- 
Ing  the  ditch  through  Zelle's  place. 

The  evidence  was  properly  admitted. 
There  was  testimony  showing  that  in  former 
years  the  ditch  through  Zelle's  land  had  al- 
ways carried  the  water  that  was  turned  In 
It.  and  there  had  never  been  an  overflow. 
It  Is  true  that,  on  cross-examination,  Zelle 
testified  that,  prior  to  the  overflow,  30  or  40 
head  of  cattle  had  been  pastured  on  the  place 
and  had  trampled  the  ditch;  but  the  dam- 
age done  by  the  cattle  could  have  been  reme- 
died without  widening  the  ditch  to  th6  ex- 
tent that  It  was  widened.  The  inference 
seems  irresistible  that  the  widening  of  the 
ditch  was  for  the  purpose  of  accommodating 
the  Increased  flow  of  water  which  Sarter  tes- 
tiSed  be  found  in  the  ditch  on  September  16, 
1917. 12  days  after  ttie  overflowing  of  Zdle's 
land. 

[8]  4.  Defendants  offered  in  evidence  a  cer- 
tified copy  of  an  application,  filed  by  plain- 
tiff with  the  state  water  commission  In  1917, 
showing  that  construction  work  would  be 
commenced  about  May  15, 1917,  and  that  the 
notice  of  appropriation  was  posted  before  the 
commencement  of  the  Irrigation  season  of 
1917.  for  the  purpose  of  diverting  40  miner's 
lnch€!8  of  water  from  Cold  creek.  The  docu- 
ment was  offered  as  a  declaration  against 
interest.  Plaintiff  objected  to  Its  introduc- 
tion as  not  being  a  declaration  against  Inter- 
est and  the  court  sustained  the  objection. 
Appellants  cite  16  Cyc.  954,  as  follows: 

"Conduct  of  a.  part?  Inconsistent  with  hie 
present  contention  may  tend  to  show  that  the 
latter  is  an  afterthought,  and  proof  of  such  con- 
tention is  therefore  competent  as  an  admissioD" 

—and  contend  that  under  that  rule  the  offer- 
ed- evidence  was  improperly  rejected.  To 
this,  respondent  replies: 

"An  application  for  water  cannot  be  construed 
as  an  admission  that  the  plaintiff  had  no  water 
right  in  Cold  creek.  Any  action  of  the  commia- 
fiion  would  not  affect  existing  rights,  and  plain- 
tiff or  any  other  party  could  have  a  right  to 
make  an  application  for  the  surplus  water  of 
Cold  creek  or  any  other  creek." 

We  agree  with  the  position  taken  by  re- 
spondent. It  is  established  by  the  findings 
of  the  court  that  plaintiff  was  entitled  to  14 
Inches  of  the  water  of  the  creek.  Ilia  appli- 
cation for  40  Inches,  or  any  otber  amount. 


REPOBTBR  (CaL 

could  not  affect  his  ttUe  to  flie  14  loehes. 
Nor  was  the  application  an  admission  that 

he  had  no  right  to  any  of  the  water.  It  was 
simply  an  attempt  legally  to  secure,  U  he 
could,  more  water  than  he  at  that  time  had. 
The  objection  to  the  admission  in  evidence  of 
the  application  was  properly  sustained. 

[S]  G.  The  plaintiff  tesUfied  that  he  bad 
been  damaged  in  the  sum  of  $300  from  the 
overflowing  and  swamping  of  his  land.  Ap- 
pellants insist  that  the  admission  of  said 
testimony  was  error  and  that  the  true  meas- 
ure of  damages  would  be  the  fair  rental  val- 
ue of  the  ground  which  was  overflowed,  cit- 
ing Crow  V.  San  Joaquin,  etc..  Irrigation  Co., 
130  CaL  309,  at  pages  314,  315,  62  Pat  562. 
1068.  That  ease  was  an  action  for  damages 
arising  from  a  breach  of  contract,  and  the 
Supreme  Conrt  stated  tliat  the  measure  of 
damages  was  the  detriment  caused  by  the 
breach,  as  provided  in  sections  S330  and  3333 
of  the  Civil  Code.  The  citation  of  section 
3330  was  probably  an  error,  as  ttiere  Is  no 
such  section.  It  was  probably  intended  to  be 
section  3300,  which  prescribed  the  measure 
of  damages  for  breach  of  contract  Section 
3333  covers  the  breach  of  obligation  other 
than  contract  and  provides  that  It  "Is  the 
amount  which  will  compensate  for  all  the 
detriment  proximately  caused  thereby, 
whettier  It  could  have  been  anticipated  or 
not" 

In  the  cases  of  Dennis  v.  Crocker-HuiTman. 
etc..  Co.,  6  Cal.  App.  58,  91  Pac.  425,  and 
Strecker  v.  Gaul.  36  Cal.  App.  619,  170  Pac. 
646,  we  held  that  the  measure  of  damages 
for  destruction  of  growing  crops  was  that 
laid  down  by  section  3333  of  the  Civil  Code. 
While  the  testimony  of  the  plaintiff  was  not 
as  complete  as  it  should  have  been  as  to  the 
value  of  crops  destroyed,  he  did  testify  as  to 
potato  ground  and  i>asture  being  rendered 
useless  and  alfalfa  being  "killed  out"  by  the 
water.  The  court  evid«itly  considered  bis 
estimate  of  $300  damages  as  too  high,  for 
the  Judgment  gave  him  $100  for  this  Item. 

flO]  6.  Appellants  contend  that  they  "are 
entitled  to  a  judgment  giving  them  a  meas- 
urement of  their  water  under  a  6-inch  head," 
while  the  court  gave  than  121.3  inches  of 
water  measure  under  a  4-inch  pressure.  Our 
statute  defines  a  miner's  in<^  of  water  aa 
ffdlows: 

'Thfi  atandard  miner's  inch  of  water  shall 
be  equivalent  or  equal  to  one  and  one-half 
cubic  feet  of  water  per  minute,  mrasared 
through  any  apertnre  or  orlflce."   Stats.  1901* 

p.  660. 

Of  this  statute,  we  had  occasion  to  say,  la 
Llllis  V.  Silver  Creek,  etc..  Water  Co.,  S2  Gal. 
App.  668,  074,  163  Pac.  1040,  1043: 

"This  makes  the  miner's  inch  equivalent  to 
one-fortieth  of  a  second-foot  Prior  to  the  adop* 
tiou  of  the  above  statute,  an  inch  or  miner's 
inch  in  this  state  was  defined  as  the  quantity 
of  water  pasalnc  through  an  orifice  one  inch 
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sgoare  onder  a  4-inch  pressure,  which  would 
make  the  indi  eqaivaleot  to  one-fiftieth  of  a 
cubic  foot  per  second." 

In  a  worb  entitled  "The  Theory  and  Prac- 
tice of  Surveying,"  by  J.  B.  Johnaon,  the  fol- 
lowing la  said  regarding  the  miner's  inch'. 

"This  is  an  arbitrary  standard,  both  as  to 
method  and  as  to  volmne  of  water  discharscd. 
]t'~rest8  on  the  false  ansnmption  that  die  vol- 
ume discharged  is  proportional  to  the  area  of 
the  orifice  under  a  constant  head  above  the  top 
of  the  orifice.  Its  use  grew  out  of  the  necessi- 
ties of  frontier  life  in  the  mining  west,  and 
should  now  be  discarded  in  favor  of  absolute 
units.  The  miner's  inch  is  the  Quantity  of  wa- 
ter that  will  now  through  an  orifice  1  inch 
square,  under  a  head  of  from  4  to  12  inches,  ac- 
cording to  geographical  locality.  •  •  •  When 
the  miner's  Inch  can  only  be  defined  as  a  cer- 
tain number  of  enbic  feet  per  minnte,  it  is  evU 
dently  no  longer  of  service  and  should  be  aban- 
doned." 

In  Kinney  on  Irrigation  and  Water  Rights 
(2d  Ed.)  voL  2.  S  890,  It  Is  said  that  In  arriv- 
ing at  the , quantity  of  water  prescribed  by 
the  act  of  1001  as  constituting  a  miner's  Inch, 
"by  computation  the  head  of  water  must  be 
under  a  6-Inch  pressure." 

It  will  thus  be  observed  that,  if  the  award 
to  defendants  had  been  121.3  "miner's  inch- 
es" of  water,  they  would  receive  approxi- 
mately 50  per  cent,  more  water  than  they 
would  if  the  number  of  inches  were  meas- 
ured under  a  4-lnch  pressure.'  But  water  ^l8- 
ers  in  the  Western  states  have  long  been  ac- 
customed to  measuring  their  water  under 
tlic  old  method,  and  it  is  a  fixed  and  ascer- 
tainable quantity  in  California.  Tbe  plain- 
tiff's surveyor  In  the  present  case  made  all 
his  measurements  "under  a  4-inch  pressure" 
and  the  court's  award  of  that  amount  to  de- 
fendants must  control,  though  it  is  quite  ap- 
parent that  in  such  cases  as  this  It  would  be 
advisable  that  any  reference  to  a  miner's 
Inch  of  water  should  be  "one  and  one-half 
cubic  feet  of  water  per  minnte,"  as  a  miner's 
Inch  is  defined  by  the  law,  without  specify- 
ing any  particular  pressure  under  which  it 
should  be  measured. 

[11]  7.  It  is  finally  contended  that  defend- 
ants' demurrer  to  the  complaint  should  have 
been  sustained  for  the  following  reasons: 

"(1)  There  is  no  allegation  in  the  complaint 
that  the  defendants  threatened  to  make  any 
material  enlar8:ement  of  the  ditch  on  plaintiff's 
land.  (2)  There  is  no  allegation  showing  how 
or  why  the  overflow  from  the  ditch  on  plaintiff's 
land  would  cause  plaintiff  ineiutrable  injury." 

As  to  the  first  ptdnt:  The  complaint  con- 
tains "a  statement  of  the  facts  constituting 
the  cause  of  action,  in  ordinary  and  concise 
langoage."  Code  CIt.  Proc.  |  426.  The  al- 
legation therein  that  defoidants  threaten  "tp 
make  enlargemmts  of  said  ditch"  la  followed 
1^^  Btatementa  as  to  fhe  damage  which  will 


result  to  plaintiff  In  case  the  enlargements 
are  made,  which  are  sufficient  to  show  that 
tbe  damage  would  be  serious.  Inasmuch  as 
the  allegation  is  that  such  damage  will  fiow 
from  the  "enlargements"  previously  men- 
tioned, it  would  seem  to  be  of  no  consequence 
that  the  word  "material,"  as  qualifying  the 
"enlargements,"  should  have  been  omitted, 

[12]  As  to  the  second  point,  the  appellants 
cite  City  Store  v.  San  Jose-Los  Oatos,  etc., 
Co.,  150  Cal.  277,  280,  88  Pac.  »77,  978,  and 
other  cases,  to  the  effect  that— 

"General  allegations  of  irreparable  injury  are 
never  sufficient ;  the  facts  must  be  stated  from 
which  it  will  appear  that  iznpar^le  Injury 
will  probably  foUow."* 

The  complaint  before  us  contains  BQtBdent 
allegations  in  this  respect.  It  is  tlierdn 
stated  that  the  overflowing  of  plaintiff's  lands 
will  render  the  same  miflt  for  cultivation 
and  for  raising  crops  because  thereby  they 
will  be  made  too  wet  for  cultivation.  In  con- 
nection frith  the  allegatlrai  that  said  land  is 
agricultural  land  and  that  plaintiff  for  10 
years  has  cultivated  said  land  and  raised 
crops  of  hay,  fruit,  and  vegetables  thereon, 
and  that  the  land  Is  valuable  for  such  pur- 
poses, nothing  farther.  In  our  c^lnion.  Is  re- 
quired to  show  that  the  damage  which  would 
probably  result  to  plaintiff  from  the  threat- 
ened acts  of  the  defendants  would  cause  him 
Irreparable  Injury.  * 

The  d«nurrer  to  the  complaint  was  proper- 
ly overruled. 

The  judgment  Is  affirmed. 


We  concur: 
NHTT,  J. 


CHIPMAN,  P.  J.;  BDR- 


JIRKU  V.  BROD.    (Qt.  S018.) 

(District  Court  (tf  Appeal,  B^rst  District,  Divi- 
sion 1,  California.   Aug.  25,  1919.) 

1.  MAUCIOOS  FBOSEOtmoN  «=>16— Plaintipp 
MUST  PBOVB  KALIOE  AND  WANT  OF  PBOKABti: 
CAUSE. 

In  actions  for  malldous  prosecution,  plain- 
tiff to  recover  must  establish  not  only  malice  but 
want  of  probable  cause,  and  tbe  two  elements 
must  concur. 

2.  Maooious  PKoeECTmoN  0=b71(2)— Whebe 

EVIDEKCE  NOT  OOHFUOliNQ,  WANT  OW  NOB- 
ABU  CAUSE  QUESTION  FOB  OOUBT. 

Where  there  is  no  conflict  in  the  testimony 
in  an  action  for  malicious  prosecution,  the  ques- 
tion whether  or  not  the  evidence  introduced 
shows  a  want  of  probable  cause  is  for.  the  court, 

and  it  would  be  error  to  submit  it  to  the  jury. 

8.  Malicious  PBOSEcunon  «=»22— RELiAniai 

IH  OOOD  TAITH  UFOK  ADVICE  OV  OOUHBEL  AB 
ATFECtlRe  PBOBABLE  CAUSB. 

Where  defendant  bef<»e  instituting  a  prose- 
cution against  iilalntlff  fOr  criminal  libel  con- 
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«  l«»  M  Mt<        »c        ^»  «^  steDdin^,  and 
»•  .wwwtiii*  aKonier.  and,  up- 

V-..    t  ^^K'b  that  a  prcoecntion  wopld 
.        .xir..^  ^".b  pcuwwution  honeatly  re- 
M  >*>vi  4^vit,%  h«  acted  upon  probable 

fc,  v^   .'Oi-*  ww6iP."t-no:T  «=»18(2)— CiBcrn- 

.   ...ii^lKi/        COXSTITtJTINO  PBOBABia 

:i  Ml  M*.  yJit  damages  for  malicioua  pros- 
^  ihEOcK  for  crimioal  llbd,  evidence 

i.v.i...)i<^  k  ..tovular  containins  the  alleged  Ubel- 

iht  -•.•r  ).-uf  ot  Itself  sufficient  to  constitBte 
..vA**'.'.'  vatw*  *w  Ae  pnwecutlon. 

.Vi^cMt  from  Superior  Court,  Los  Angeles 
vVttv:o>  I  Charles  Monroe,  Judge. 

Avikm  bgr  J<diii  Jlrku  against  J.  M.  Brod. 
J'Atciutvt  for  defendant,  and  plalntifT  ap- 
;i<>iil!t,  ARlmied. 

A.  B.  Holston,  of  Los  Angeles,  and  S.  C. 
Sv-hticfer,  of  San  Pedro,  tor  appellant 

Hiidwn  P.  Hlbbard,  of  Los  Angeles,  for 
r«»siK)ndcnt 

WASTE,  P.  J.  This  Is  an  action  against 
(Icfcmlant  for  a  malicious  prosecution,  for 
i-atislng  the  arrest  of  the  plaintiff  upon  a 
oiiniiual  charge.  At  the  conclusion  of  all  the 
tcstlinony  In  the  case,  the  court,  without 
hearing  argument  on  the  evidence,  and  of 
Its  i)wn  motion.  Instructed  the  jury  to  return 
n  verdict  for  the  defendant,  which  the  Jury 
did.  Judgment  was  entered  In  favor  of  the 
defendant,  and  plaintiff  appeals.  The  action 
of  the  court  in  Instructing  the  jury  to  return 
n  verdict  for  the  defendant  Is  the  only  error 
of  which  the  appellant  complains. 

Plaintiff  published  and  circulated  a  state- 
ment in  the  Bohemian  language,  In  which  he 
charged,  among  other  things,  that  defendant 
did  not  spealE  the  truth.  The  defendant 
thereupon  made  complaint  before  the  clerk 
of  the  police  court  of  the  city  of  Los  Angeles, 
charging  plaintiff  with  having  committed  the 
crime  of  crimlnnl  libel.  Plaintiff  wns  arrest- 
ed and  Imprisoned  for  a  space  of  several 
hours,  Anally  obtaining  his  release  upon  giv- 
ing bail.  After  due  trial  in  the  police  court, 
of  the  city  of  Iios  Angeles,  before  a  jury, 
plaintiff  was  acquitted  of  the  <diarge,  and 
was  not  further  prosecuted. 

It  appears  without  contradiction,  from  the 
record,  that  before  defendant  caused  the  ar- 
rest of  plaintiff  he  consulted  a  regularly  ad- 
mitted and  practicing  attorney  at  law,  In 
good  standing.  To  him  defendant  made  a  full, 
fair,  and  complete  statement  of  all  the  facts 
within  his  knowledge,  in  relation  to  the  al- 
leged libel.  On  the  advice  of  counsel,  he  fur- 
ther consulted  the  deputy  city  prosecutor  of 
the  city  of  Los  Angeles,  who  was  Intrusted 
with  such  matters,  and  to  whom  defendant 
Again  made  a  full,  fair,  and  complete  state- 


ment of  all  the  facte  relating  to  the  matter, 
and  submitted  the  objectionable  publication. 
Defendant  was  advised  by  the  attorney  at 
law,  and  by  the  deputy  dty  prosecutor,  and 
by  each  of  them,  that  an  offense  had  been 
committed,  and  that  there  was  probable  cause 
to  believe  the  plaintiff  guilty  of  the  offense, 
whereupon  defendant,  acting  In  entire  good 
faith,  believing  such  advice  to  be  true,-ap' 
peared  before  the  clerk  of  the  irallce  court, 
and  made  the  complaint  whldi  led  to  tbe  ar- 
rest and  trial  of  plaintiff.  In*  addition  to 
these  facts,  It  also  appears  that  before  seek- 
ing the  advice  of  the  attorney,  and  of  the 
deputy  city  prosecutor,  defendant  believed 
that  the  plaintiff  had  dommltted,  and  was 
guilty  of,  the  crime  of  criminal  libel. 

[1]  The  trial  court  was  therefore  Jnstlfled 
In  directing  the  jury  to  return  the  verdict 
In  favor  of  the  defendant.  There  was  no 
want  of  probable  cause  shown  for  the  arrest 
of  plaintiff.  No  principle  is  better  establish- 
ed than  that  in  actions  for  malicious  prose- 
cutlon  the  plaintiff  must,  In  order  to  recover, 
establish,  not  only  malice,  but  w»nt  of  prob- 
able cause.  These  two  elemwita  are  essen- 
tial, and  th^  must  concur,  or  the  action  will 
not  lie.  Potter  v.  Seale,  8  Cal.  224 ;  Smith 
v.  Liverpool,  etc.,  Ins.  Co.,  107  Cal.  4S2-436. 
40  Pac.  540.  One  of  the  elements  essential  to 
maintain  the  action  not  being  presoit,  plain- 
tiff bad  not  made  out  his  case. 

[2]  Where  there  Is  no  conflict  In  tbe  testi- 
mony, tbe  question  whether  or  not  the  evi- 
dence introduced  shows  a  want  of  probable 
cause  Is  for  the  court  to  decide.  It  is  error 
in  such  cases,  where  there  la  no  proof  of 
want  of  probable  cause,  to  submit  any  ques- 
tion to  the  Jury.  Davla  v.  Pac  Tel.  &  Tel. 
Co.,  m  Cal.  812,  319,  B7  Pac.  764,  09  Pac. 
698. 

[81  Defendant  was  entitled  to  the  benefit  of 
the  role  announced  In  tbe  fbregotng  cases 
that  where  <Hie,  before  Instituting  each  a 
prosecution,  has.  In  good  faith,  consulted  an 
attorney  at  law  In  good  standing,  particularly 
If  &u<di  attorney  be  one  charged  with  the 
prosecution  of  public  offenses,  and  has  stated 
to  him  all  tbe  facts  in  the  case,  and  has  been 
thereupon  advised  by  such  attorney  that  a 
prosecution  will  lie,  and  sudi  person  has  act- 
ed honestly  on  that  advice,  this,  of  its^f, 
constitutes  probable  cause.  Johnson  v. 
Southern  Pacific  Co.,  157  CaL  333,  338,  107 
Pac.  611. 

[4]  Furthermore,  the  evidence  In  the  case, 
consisting  In  part  of  the  circular  containing 
the  alleged  libelous  matter,  was  of  itself 
sufficient  to  constitute  probable  cause  for  tb» 
prosecution. 

The  judgment  is  affirmed. 

We  concur:  RICHABDS,  J.;  BABDIN, 
Judge  pro  tern. 


4s»For  otbw  CMM  Bee  satxi»  topic  and  KET-NUUBBR  In  mil  Kar-Nnmbored  DltflsU  and  JnducM 


Digitized  by 


I 


CaU 


HUGHES  V.  SILVA 
a«<p.) 


415 


HUGHES  T.  SII/VA.    (CIt.  2823.) 

(Diatrict  Court  of  Appeal,  Tint  District,  Dirl- 
Bion  1.  California.    Aug.  22,  1919.) 

1.  TbDSTS  «=>44{1)  —  EVXDENCS  SUPPOBTUta 
FTNDINOS  OF  TRUST  Ilf  LAND. 

In  an  action  to  impresa  a  trust  on  land,  evi- 
dence Md  to  support  judgment  for  plaintiff. 

2.  TBUsra  «s»878  —  CoiiPLusT  on  exprebb 

TBUn  AHD  nNDXKOS  09  TBDBT  BT  OFEBATION 
or  LAV. 

In  an  action  to  enforce  a  trust  in  lands,  an 
amended  complaint  predicated  on  the  averment 
of  an  caress  trust  held  not  inconsistent  with 
flndings  predicated  upon  a  Joint  adventure  for 
the  parchase  of  the  lands  creating  a  trust  by 
operation  of  law,  where  the  findings  follow  al- 
most the  predse  language  and  averments  of  the 
complaint,  and  further  set  out  in  btec  verba  two 
written  declarations  of  trust 

3.  Tbustb  ^17,  18(1)— Obal  tindbbbtaiid- 
iito  fob  pubcrase  of  uhd  mat  crsati  an 
enforceable  tbust. 

An  oral  understanding  between  two  parties 
for  the  purchase  from  others  of  land  to  tie  jtaid 
for  by  cutting  the  timber  therefrom  may  give 
rise  to  an  enforceable  truit  In  fa'Tor  of  one  of 
them. 

4.  Tbustb  «=»21(1)— Decubationb  of  tbust 

SnOWINO  KIIUXTABLB  TBU0I  Iff  PBOPEBTT  IN- 
VOLVED. 

Where  parties  purchased  property  through 
the  effort!  of  one  of  them  to  be  paid  for  out  of 
Umber  cut  therefironi,  dedaratlona  of  trust  In 
favor  of  one  of  them  with  reference  to  a  loan 
secured  to  further  the  entur^BS  Ikeld  to  show 
nn  equitable  tmst  In  all  the  propettj  in  qtaea' 
tlon. 

5.  Thubtb  ♦=>360{2)  —  Fatlubb  to  ounc 

TBUBT  OB  ACOOUmXMa  XNBQBIIOIBNT  TO 
SHOW  LACHES. 

Where  plaintiff  and  defendant  purchased 
land  in  defendant's  name  for  which  plaintiff 
borrowed  money,  that  plaintiff  made  no  claim 
for  an  accounting  or  declaration  of  trust  during 
four  years  when  the  relatione  between  the  par- 
ties were  intimate  and  cordial  and  consisted  of 
interchanges  of  courtesies  and  services,  and  the 
property  had  not  increased  in  valuef  did  not 
sbow  laches. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Wm.  M.  Flncb.  Judge. 

Action  by  Joseph  W.  Hughes  against 
Charles  F.  SUva,  In  which  Nellie  S.  Hughes, 
as  executrix  of  the  plaintiff's  last  will  and 
testament,  was  substituted  for  plaintiff. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Devlin  &  Devlin,  of  Sacramento,  and  Sulli- 
van &  Sullivan  and  Theo.  J.  Boche,  of  San 
Francisco,  for  appellant 

Arthur  C.  Huston,  of  Woodland,  and 
Hughes  &  Bradford,  of  Sacraniaiti^  for  re- 
spondent 


BICHABDS,  J.  This  la  an  appeal  from  a 
judgment  In  the  plaintiff's  favor  In  an  action 
wherein  the  present  plaintiff's  predecessor  In 
Interest  sought  to  Impress  a  trust  In  Ills  favor 
as  to  several  tracts  of  land  lying  in  what  Is 
knovm  as  the  Sutter  Basin,  in  the  county  of 
Sutter,  state  of  California.  The  particular 
tract  of  land  as  to  the  proceeds  of  which  the 
Judgment  was  In  plalntllTs  favor  was  linown 
and  Is  described  In  the  record  herein  as  the 
"Wilcoxson  Point  ranch,"  consisting  of  ap- 
proximately 2,600  acres  of  land,  and  was 
originally  owned  by  one  Jadison  Wilcoxson, 
and  upon  his  death,  in  the  early  eighties,  be- 
came the  property  of  the  Wilcoxson  Estate. 
The  present  plaintiff's  predecessor  in  interest, 
Joseph  W.  Hughes,  was  one  of  the  heirs  ol 
said  estate,  his  mother  having  been  a  sister 
of  Jaclison  Wilcoxson,  but  his  Interest  there- 
in derived  from  this  source  was  compara- 
tively small,  being  only  a  one-ninetieth  In- 
terest therein.  Joseph  W.  Hughes  was  la 
those  years  an  attorney  at  law  In  active 
practice  In  the  city  of  Sacramento.  He  was 
not,  however,  the  attorney  for  the  estate  or 
any  of  Its  heirs  other  than  himself,  but  at 
times,  and  as  a  matter  of  Accommodation, 
looked  after  the  interests  of  the  heirs  in  such 
of  the  property  of  the  estate  as  seemed  to 
require  attention,  Thus  It  was  that  in  the 
year  1884  Joseph  W.  Hughes,  for  a  period  of 
about  four  months,  was  upon  the  Wilcoxson 
Point  ranch  looking  after  the  property  at  the 
request  of  certain  of  the  heirs.  While  there 
upon  that  occasion  be  first  met  and  became 
well  acquainted  with  Charles  F.  SUva,  the 
defoidant  herein,  who  was  then  an  employA 
npmi  tile  nncib.  BcMiie  time  tbunafter  said 
Cbailes  F.  SilTft  came  to  the  said  Hughes, 
who  bad  In  the  meantime  beconiie  one  of  the 
superior  Judges  of  the  County  of  Sacramento, 
seeking  to  obtain  a  contract  tor  the  cottinK 
of  wood  upon  the  ranch  at  a  dollar  a  cord 
stumpage  for  the  wood.  Through  the  offices 
of  Judge  Hughes,  Sllva  was  able  to  secure 
such  a  contract,  and  began  cutting  the  wood 
thereon  under  this  contract.  At  that  time 
this  piece  of  property  was  not  esteemed  of 
great  value,  since  It  was  subject  to  overflow 
during  the  major  portion  of  the  year,  and 
aside  from  being  occupied  largely  with  tim- 
ber was  mainly  usable  for  pasturage  when 
not  under  water.  During  the  year  which  fol- 
lowed the  making  of  the  woodcutting  con- 
tract with  Sllva,  he  cut  approximately  8,800 
cords  of  wood  upon  the  property,  and  Judge 
Hughes  and  he  went  together  to  the  ranch  to 
measure  the  wood  whl<^  had  thus  been  cut 
before  its  removal  from  the  premises.  While 
they  were  there  upon  this  mission,  SUva,  ac- 
^cordlng  to  the  testimony  of.  Judge  Hughes, 
proposed  to  him  that  they  go  In  together  and 
huy  the  property  from  the  heirs  of  the  estate 
for  the  price  of  $5  per  acre,  and  pay  for  it 
out  of  the  wood  which  they  could  cut  from  It, 


«s»For  other  csms  sm  same  toplo  ud  KS7-NUHBER  to  all  Ksy-NumlNred  DiswU  and  ladaxss 


Digitized  by 


Google 


416 


184  PACmO  BBPOBTEB 


(Cat 


having  the  land  left  as  their  profit.  Jadge 
Hughes  was  agreeable  to  this  proposition  and 
undertook  to  present  the  matter  to  the  rest 
of  the  heirs.  He  preferred,  however,  not  to 
be  known  In  the  transaction  because  of  his 
Interest  Id  the  estate.  At  that  time  one 
George  H.  Wilcoxson,  one  of  the  heirs,  held  a 
general  power  of  attorney  from  all  the  rest 
of  the  heirs  residing  outside  of  California  \ 
and  representing  the  bulk  of  the  estate. ' 
Judge  Hughes  cither  wrote-  to  him  or  saw 
him  personally  and  laid  Silva's  proposition 
before  him.  It  was  substantially  to  the  ef- 
fect that  SUva  was  ^TillIng  to  pay  $5  an  acre 
for  the  property,  or  in  round  figiires  $13,000. 
In  response  to  this  proposition,  George  H. 
Wilcoxson  stated  he  was  satisfied  the  heirs 
would  be  willing  to  sell  at  that  figure,  and 
undertook  to  lay  the  matter  before  them  by 
letter.  ;  In  a  short  time  he  reported  to  Judge 
Hughes  that  he  was  authorized  to  sell  the 
property  at  the  price  named,  but  would  re- 
quire a  payment  of  $4,000  In  cash.  When 
this  was  reported  to  Silva,  he  agreed  to  It; 
but,  when  the  transaction  was  about  ready 
to  be  consummated.  Silva  was  unable  to  raise 
the  full  amount  of  the  cash  payment  re- 
quired, whereupon  Judge  Hughes  borrowed 
$1,400  from  one  Adolphe  Jean,  giving  his  fiote 
therefor.  He  also  at  the  same  time  wrote 
out  a  declaration  of  trust  for  Silva  to  sign, 
declaring  that  he  (Silva)  held  one-half  of  the 
said  ranch  in  trust,  first,  as  security  for  the 
payment  of  the  amount  of  Judge  Hughes* 
loan  from  Jean,  and  second,  upon  Its  pay- 
ment to  convey  one-half  of  the  randi  to 
Judge  Hughes. 

Having  thus  arranged  for  the  Initial  pay- 
ment upon  Uie  pnrchase  price  of  the  randi,  a 
conveyance  was  made  by  all  of  the  Wllooxson 
heirs  to  Sliva,  Judge  Hughes  Joining  with  the 
rest  In  this  conveyance.  Some  emiribasls  Is 
sought  to  be  laid  by  appellant  ai>on  the  prop- 
osition that  a  fraud  in  some  sort  was  perpe- 
trated by  Judge  Hughes  upon  the  other 
heirs  at  the  Wllcoxson  estate  through  his 
concealment  from  them  in  the  cour9e  of  this 
transaction  of  the  fact  that  he  was  an  in- 
terested party  with  Silva  In  the  purchase  of 
the  property.  We  attach  no  significance  to 
this  suggestion,  since  It  nowhere  appears,  ei- 
ther that  Judge  Hughes  used  any  advantage 
which  his  position  as  an  heir  or  otherwise 
gave  him  to  promote  the  transaction,  ap- 
parently with  Silva,  but'  really  In  part  with 
himself,  to  their  injury;  nor  that  the  price 
which  Silva  offered  for  the  property  was  not 
the  fair  and  full  value  thereof  accoMIng  to 
the  then  estimation  of  the  value  of  similarly 
situated  lands.  So  far  as  the  "record  dls- 
doses,  the  Wllcoxson  heirs,  who  were  the 
only  parties  who  could  have  been  Injuriously 
affected  by  any  concealment  of  Judge 
Hughes'  Interest  in  the  transaction  with 
Silva,  have  never  complained,  and  hence  it 
does  not  Ue  In  the  montta  oC  Mr.  SUva,  who 


jointly  with  Judge  Hughes  profited  by  the 
transaction,  to  urge  that  It  was  attended 
with  any  unfairness  on  the  latter's  part 
The  purchase  of  the  Wllcoxson  Point  ranch 
having  thus  been  consummated  by  the  deed 
to  Silva,  dated  March  16,  1899,  the  duty  of 
paying  the  balance  of  the  purchase  price 
devolved  apparently  upon  Sllva  In  accord- 
ance with  the  understanding  of  the  parties 
that  the  revenues  to  be  derived  from  wood  to 
be  cut  upon  the  land  would  suffice  to  pay  its 
purchase  price.  Silva  went  Into  possession 
of  the  property  and  entered  into  various  ac- 
tivities with  respect  to  It,  and  also  to  other 
properties  of  like  location  and  quality  in  the 
same  region.  He  delivered  wood  to  the  river 
boats,  and  established  a  woodyard  In  Sacra- 
mento to  which  wood  he  had  cut  upon  this 
and  other  properties  In  which  he  became  in- 
terested was  brought  In  launclies  or  l>arges 
and  there  sold.  Several  years  went  by.  The 
note  which  Judge  Hughes  had  made  to 
Adolphe  Jean  became  due  and  was  about  to 
outlaw,  when,  In  the  year  1904,  a  new  note 
was  executed  by  Judge  Hughes,  and  a  new 
declaration  of  trust,  in  the  main  similar  In 
terms  to  the  former  trust  declaration,  was 
executed  by  Silva.  Several  years  more  went 
by  during  which  the  activities  of  Sllva  were 
being  extended  in  various  directions  and  he 
was  making  considerable  money,  being  aptly 
described  by  Judge  Hughes  In  his  deposition 
as  "an  energetic  and  thriving  fellow."  When 
the  time  arrived.  In  1908,  for  the  rraiewal  of 
the  Jean  note,  it  was  renewed  by  Judge 
Hughes  by  a  writing  to  that  effect  upon  it; 
but  the  declaration  of  trust  was  not  ^en  re- 
executed  by  Silva.  In  the  year  1911  the 
Jean  note  was  paid  by  Silva  out  of  funda 
which,  according  to  the  contention  and  testi- 
mony of  Judge  Hughes,  bad  been  derived  by 
him  from  the  proceeds  of  the  property.  Dur- 
ing all  of  these  years  Uie  relations  of  the 
parties  continued  to  be  of  a  frigidly  and  con- 
fidential nature.  Judge  Hughes  from  time 
to  time  rendered  legal  services  of  various 
kinds  to  Silva  in  ctmnection  with  his  varied 
activities,  and  for  whldi,  according  to  the 
testimony  of  the  former,  he  made  no  charge 
and  received  no  pay.  On  the  other  hand, 
Sllva  from  time  to  time,  according  to  his 
testimony,  loaned  Judge  Hughes  money,  fur- 
nished him  wood,  and  contributed  to  his 
election  expenses.  In  the  year  1912  the  Wll- 
coxson Point  ranch,  in  common  with  other 
like  properties  in  that  region,  became  greatly 
Increased  In  value  by  reason  of  reclamation 
projects  undertaken  by  the  federal  and  state 
governments,  aided  by  private  enterprise,  and 
looking  to  the  drainage,  protection  and  fec- 
.  lamation  of  the  lands  of  the  Sutter  Basin. 
As  a  result  of  this  increase  in  value.  Silra 
was  able  in  the  latter  year  to  make  a  sale  of 
this  ranch  to  the  Sutter  Basin  Company  for 
the  sura  of  $100,128.71.  Not  long  t!:ereafter 
Judge  Hughes  sought  an  accounting  with 
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^iTa,  but  being  aniible  to  obtain  it,  began  the 
present  suit. 

In  bla  complaint  bereln,  filed  In  December^ 
1913,  Judge  Hughes  undertook  to  aet  fOrtb  In 
a  single  cause  ot  action  his  dalm  tbat  a 
trust  relatfam  had  arisen  and  existed  betwera 
bimaelf  and  Uie  defendant  SUra  In  respect  to 
four  separate  tracts  of  land,  embracing  In 
an  6,263  acres  lying  In  the  l^utter  Basin, 
wblcta  It  was  asserted  In  said  comidaint  bad 
been  purchased  by  the  latter  pursuant  to  an 
understanding  and  agreement  between  him- 
self and  the  defendant  that  the  latter  was  to 
hold  the  legal  title  thereto  but  that  Hughes 
was  to  be  Ok  equitable  owner  of  an  undivid- 
ed one-half  Interest  In  said  lands,  and  that 
said  defendant  had  subsequaxtly  sold  all  of 
said  lands  for  the  price  of  ¥50  per  acre,  real- 
izing therefrom  the  sunk  of  f3l8J.68,  or 
thaeabout8»  of  whldi  said  sum  the  plalntUt 
was  entitled  to  have  an  accounting  and  an 
equitable  dlviBlon  of  one-half  thereof.  The 
plaintiff  sabsequently  filed  an  amended  com- 
plaint  amplifying  the  averments  of  his  orig- 
inal pleading  into  five  separate  causes  of  ac- 
tion. The  first  of  these  causes  of  action  re- 
lated to  the  lands  above  referred  to  .as  .ttie 
WUcoxstm  Point  randi;  the  other  causes  of 
action  bad  r^erence  to  other  tracts  of  land 
alleged  to  have  been  purchased  and  held 
the  defendant  Sllva  under  a  like  understand* 
Ing  as  that  above  detailed  as  to  the  Wllcox- 
son  Point  ranch.  The  prayer  of  the  plafntifl 
was  for  an  accounting  as  to  each  and  all  of 
these  properties.  The  answer  of  the  defend- 
ant put  in  Issue  all  of  the  material  averments 
of  this  amended  complaint.  In  the  mean* 
time  Judge  Hughes  ^ed,  and  bis  widow,  as 
the  executrix  of  his  last  will  and  testament, 
was  substitated  as  the  plaintiff  herein.  Upon 
the  trial  of  the  action  the  court  made  its  flnd- 
Ings  sustaining  the  ^IntUTs  contoitlQn  as 
to  the  existence  of  a  trust  relation  as  to  the 
Wllooxson  Point  ranch,  and  as  ttie  result  of 
an  accounting  takm  as  to  said  pn^^ty  and 
the  proceeds  thereof  found  and  decreed  that 
the  plaintiff  ma  aitlUed  to  recover  from  the 
defendant  the  sum  of  $46,175.40,  as  b^ng 
one-half  of  the  net  amount  rentlzed  1^  said 
defuidant  as  the  result  of  his  holding  man- 
agement and  disposition  of  the  Wllcoxson 
Point  randL  As  to  the  tracts  of  land  re* 
terred  to  in  the  other  counts  of  plaintiff's 
amended  complaint  the  flndli^  and  Judg- 
ment of  the  court  were  in  the  defendant's 
favor,  and  as  to  these  the  plaintiff  was  held 
entitled  to  take  nothing. 

[1]  The  defendant  has  appealed  from  said 
judgment  In  so  far  as  the  same  is  in  the 
plaintiff's  favor.  A  T(duminou8  record  has 
been  presented  upon  said  appeal.  From  the 
large  mass  of  testimony  presented  by  said 
record  the  foregoing  statement  as  to  the 
facts  of  this  case  has  been  prepared  by  us 
as  embracing  a  summary  which  Is  In  har- 
niuiy  with  the  findings  of  the  court  and 
which  supports  said  findings,  and  which  Is  In 
1MP.-27 


torn  sttstidned  by  the  testimony  In  the  ease. 
In  BO  far,  therefore,  as  the  argument  ct  the 
appelant  upm  tills  appeal  is  directed  to  bis 
contentkm  that  the  findings  and  Judgm^it  of 
the  trial  court  are  not  supported  by  the  evl-. 
dence  In  the  cas^  we  hold  without  tuctber 
dlscnsslMi  that  this  contaiti<m  Is  without 
nmlt»  in  view  of  the  sobetantial  ctmflict  In 
the  testimony  of  the  two  original  parties  as  to 
the  facts  pertaining  to  thdr  relation  and 
dealings  in  reelect  to  the  particular  tract 
land  In  question  during  a  long  series  of 
years. 

TbiB  brings  us  to  a  omsideration  of  the 
anwllant's  several  contentions  as  to  the  law 
of  the  case. 

[2-4]  The  first  of  these  la  his  ctmteQtlon 
tliat  there  is  a  variance  between  the  plain- 
stiff's  amended  complaint  and  the  findings 
herein.  In  this,  that  said  comprint  Is  predl* 
cated  upon  the  averment  of  an  express  trust 
In  the  lands  in  question,  whereas  the  find- 
ings are  predicated  npon  the  fact  that  the 
parties  engaged  In  a  Joint  adventure  for  the 
purchase  ct  said  lands  out  of  whldi  a  trust 
arose  by  operation  of  law.  We  are  unaUe  to 
dlaoovOT  the  Incmislstaicy  ot  which  the  ap- 
pellant complains.  The  findings  ot  the  court 
follow  In  almost  thrtr  precise  language  the 
averments  of  tiie  plaintUTs  amended  com- 
plaint They  then  go  further  and  set  forth 
in  hcee  verba  the  two  declarations  of  trust 
signed  by  Sllva  in  connection  with  the  loan 
frcnn  AdoU>he  Jean.  Tbat  an  oral  under- 
standing between  two  parties  of  the  kind  In 
question  here  may  give  rise  to  an  enforceable 
trust  in  favor  of  one  of  them  is  abundantly 
supported  by  a  long  line  of  authorities  in  tills 
state,  of  which  the  following  are  a  few:  Bri- 
scm  V.  Brison,  16  CaL  625, 17  Pac.  6S9;  7-Am. 
St.  Bep.  189 Bradley  Go.  v.  Bradl^,  16B 
CaL  237, 181  Pac;  760;  Younger  v.  Ifloore,  15S 
CaL  768,  lOS  Pac  221;  Arnold  v.  Loomls,  170 
OaL  96,  14S  Pac.  618;  I«fflb  v.  Lamb^  171 
CaL  677,  163  Pac.  91S;  WiUaU  V.  Boswortb, 
83  CaL  App.  710,  166  Pac.  367 ;  and  In  the 
case  last-dted  this  court  held  that  audi  a 
trust  could  at  the  same  time  be  an  express 
and  a  resulting  trust,  and  tbat  the  fact  tiiat 
the  trustee  of  suCh  trust  had  made  a  written 
declaratton  of  trust  did  not  change  the  char- 
acter of  the  trust  Itself,  but  m^ely  furnished 
additional  proof  of  its  existence.  The  criti- 
cisms which  the  app^nt  herein  alms ,  at 
the  two  written  de<^ratlon8  of  trust  ex* 
ecnted  by  him  in  connection  with  the  making 
and  renewal  of  the  plaintiffs  note  to  Adolphe 
Jean  thus  lose  mncta  of  their  force;  but. 
apart  from  this,  they  are  not  justified  by  the 
terms  of  these  writings  taken. as  a  w^hole, 
for,  while  It  Is  true  that  they  were  made  with 
express  reference  to  the  transaction  with 
Adolphe  Jean,  they  both  expressly  declare 
the  existence  of  a  trust  entitling  the  plaintiff 
to  an  equitable  interest  in  the  property  in 
question,  and  in  its  proceeds  In  the  event  of 
a  sale  of  such  interest  In  order  to  pay  said 
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note,  while  the  fact  that  the  appetUnt  and 
not  the  maker  of  the  Jean  note  did  eventual- 
ly ray  the  same  In  no  wise  changes  the  situa- 
tion, since  according  to  the  original  nnder- 
standing  of  the  parties  the  entire  purdiase 
price  of  the  property  was  to  be  paid  out  of 
itself,  and  this,  according  to  the  finding  of 
the  conrt,  was  what  was  actually  and  even* 
tually  done. 

[S]  The  appellant's  next  contention  Is  that 
the  plalntlfTa  claim  for  accounting  Is  barred 
by  laches  for  the  reason  that  between  the 
years  1000  and  1913  he  made  no  assertion  of 
a  claim  of  interest  In  the  property  nor  made 
any  demand  for  an  accounting.  The  evidence 
abundantly  shows,  however,  that  during  all 
these  years  the  relation  between  the  parties 
was  intimate  and  cordial,  consisting  of  inter- 
changes of  courtesies  and  services,  and  that 
down  to  a  short  time  before  the  sale  of  the 
property  Its  character  and  value  had  re- 
mained about  the  same  as  when  It  was  pur- 
chased by  them,  and  hence  that  there  was  no 
reason  for  a  balancing  of  accounts  between 
them.  It  was  not,  in  point  of  foct,  until  the 
rather  unexpected  rise  in  the  values  of  this 
and  Blmliariy  sitaated  property  made  Its  ad- 
vantageous sale  a  possibility,  and  until  It 
waa  actually  sold  to  such  advantage,  that 
the  occasion  for  an  accounting  and  settle- 
ment twtween  the  parties  arose;  and  it  was 
only  a  short  while  after  this  that  a  demand 
for  an  accounting  was  made  and  refused  and 
that  the  present  action  was  instituted.  We 
think  the  contention  that  the  plaintiff  was 
guilty  of  laches  under  these  circumstances 
cannot  be  sustained. 

Tbe  other  contentions  of  the  a^^lant 
bereln  we  find  upon  a  careful  examination  of 
the  <Lulte  elaborate  briefs  of  counsel  to  be  ei- 
ther covered  by  the  point  that  they  are  not 
reviewable  because  based  upon  conflicting 
evidence,  or  by  the  other  points  already  dis- 
cussed, or  else  that  they  are  not  of  them- 
selves of  sufficient  Importance  to  warrant 
consideration  or  to  justify  a  reversal  of  the 
case. 

The  judgment  Is  affirmed. 

We  concor:  WASTK,  P.  J.;  KERRI- 
GAN, J. 


HATHKWS      SAVTNGS  TNION  BANK  A 
TRUST  CO.  (STATE,  Intervener). 
'  (Civ.  2807.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Aug.  26,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Oct.  28,  1019.) 

1.  Constitutional  law  «s»4$— Constbuc- 
rtoy  FAVORiNo  vALinrrr  or  statute. 
Unless  the  language  of  a  statute  ia  express 
and  unmistakable,  courts  will  not  attribute  to 
the  Legislature  tJie  purpose  of  iavading  the 


common  right,  and  violating  those  fundamental 
constitutional  provisions  by  which  the  Individ- 
unl  ia  protected  against  arbitraiy  action  by 
government, 

2.  Escheat  iO^j  i  >  Right  or  owmn  to  baitk 

deposit  as  AOAINSr  fflATC  AITBB  TWMTT 
TEABB. 

Under  Code  Civ.  Proc.  if  12e0a,  1273.  and 
Bank  Act,  S  15>  sa  amended  in  1915,  a  bank 
depoait  on  which,  except  for  interest,  neither 
deposits  nor  withdrawals  have  been  made  for 
20  years,  may  be  taken  by  the  state  only  in 
the  absence  of  claim  by  the  true  owner  or  his 
representative,  the  limitation  period  of  20  years 
bdng  merely  jarisdictional,  and  Investing  the 
state  treasurer  with  right  to  sue  for  the  d^M^t 
in  the  superior  court  ti.  Sacramento  conn^. 

3.  Escheat  ^=s>^Vmu.  surr  to  escheat 

OWNBB  CAff  EBC0VE&  nsPOSIT  Iff  BAITK  AVIKB 
TWEnTT  TEABS. 

Despite  Code  Civ.  Proc.  U  l2e»a.  127S,  and 
Bank  Act,  {  IS^  as  amended  In  1915,  until  suit 
is  brought  by  the  Attorney  Oeneral  In  the 
superior  court  of  Sacramento  county  to  recover 
for  the  state  as  an  escheat  a  bank  deposit  on 
which  no  deposits  or  withdrawals  have  been 
made  for  20  years,  the  court,  having  jurisdiction 
of  an  action  by  any  one  for  proper^  withheld 
by  another  without  right,  is  open  to  the  owner 
of  the  dq»osit  as  well  after  as  befwe  the  e:qtira- 
tion  of  the  20-yeer  period. 

4.  Pasties  ®=>47— Intebventioh  mar  hot 

BBTABD  FBINCIFAL  SUIT. 
An  intervention  most  not  retard  the  prin- 
cipal suit,  nor  delay  the  trial  of  the  action,  nor 
change  the  position  of  the  parties. 

5.  Statutes  9=»182— Constbuctioh  to  avoid 

UNCONariTUnONAUTT  AND  FBOUOTS  JUS- 
TICE. 

The  construction  of  a  statute  must  be  con- 
sistent with  sound  sense  and  wise  policy,  and 
with  a  view  to  promote  justice. 

Appeal  from  Superior  Court,  City  and 
County  of  San  rranclsco;  B.  P.  Shortall, 

Judge. 

Action  by  Mack  Mathews,  administrator 
of  the  estate  of  William  Anderson,  deceased, 
against  the  'Savings  Union  Bank  &  Trust 
Company,  wherein  the  State  intervened. 
From  a  judgment  tor  the  State,  plaintiff  ap- 
peals. BevOTsed.  ■ 

Lovett  K.  Fraser,  <tf  San  FranciBCO.  Her- 
bert V.  Kieellng,  of  Lakeport,  and  Ornbaon 
&  Fraser,  of  San  Francisco,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  Frank  I* 
Guerena,  D^ty  Atty.  Gen.,  for  the  State. 

BRITTAIN,  J.  This  appeal  concerns  the 
construction  of  sections  12G9a  and  1273  of 
the  Code  of  Civil  Procedure,  and  section 
15  of  the  Bank  Act,  as  they  wore  amended  In 
1015.  Tbey  relate  to  escheats  of  unclaimed 
bank  deposits.  The  facts  nre  admitted. 

In  1868  William  Anderson  deposited  with 
the  Savings  Loan  Society  Bank  of  San  Fran- 
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Cisco,  the  predecessor  of  the  defendant,  $1,- 
600,  which  with  the  accumulations  of  interest 
grew  to  $12,S2S.12  by  the  1st  of  January, 
1917.  Anderson  died  at  bis  residence  In 
f^ke  county  in  August,  1892.  Under  the 
provisions  of  section  15  of  the  Bank  Act  the 
defendant  made  report  to  the  state  treasarer 
tbat  for  20  years  prior  to  the  Ist  day  of 
January,  1017,  there  had  been  neither  de- 
posit nor  withdrawal  of  funds  from  the  Ai>- 
derson  account,  and  no  claim  had  been  made 
nor  address  of  the  owner  of  the  account  fil- 
ed within  the  SO-year  period.  Op  March  16, 
1917,  the  public  administrator  of  Lake  coun- 
ty was  granted  letters  of  administra- 
tion on  the  estate  of  Anderson,  and  on  the 
day  fallowing  he  made  demand  upon  the 
bank  for  payment  of  the  deposit  acconnt, 
which  being  refused  the  administrator  sued 
the  bank;  at  Its  place  of  business  In  San  Fran- 
(4sco.  The  Attorney  General  Intervened  on 
behalf  of  the  state.  The  judgment  was 
against  the  pl&lntlff  and  In  terms  declared 
the  mtmey  on  deposit  had  escheated  on  Jan- 
nary  1,  1917,  nearly  9  months  before  the 
judgment  was  entered. 

In  this  case  there  Is  no  question  of  Iden- 
tity Involved.  The  plaintiff,  as  the  admin- 
istrator of  the  estate  of  the  depositor,  stands 
tn  his  shoes.  His  rights  In  regard  to  the 
money  In  question  are  neither  greater  nor 
less  than  those  of  the  depositor.  If,  on  De- 
cember 31,  1916,  either  the  depositor  or  the 
ndralnistrator  of  bis  estate  had  made  de- 
mand on  the  hank.  It  was  obligated  to  pay, 
because  the  money  then  on  deposit  rightfully 
bdonged  to  the  depositor  or  his  estate.  If 
paymmt  had  been  refused,  the  superior  court 
In  San  Francisco  would  have  had  jurisdiction 
of  a  suit  against  the  bank,  and  upon  the  ad- 
mitted facts  its  Judgment  must  have  been  tn 
ftTOr  of  the  depositor  or  his  personal  repre- 
it«itatlTe.  Because  the  demand  was  not 
made  nntil  after  January  1,  1917,  the  trtal 
court  determined,  and  the  Attorney  General 
here  argues,  that  the  moneys  escheated  on 
that  day,  t^t  the  right  of  the  depositor 
to  the  Immediate  payment  no  longer  exist- 
ed, and  that  this  result  flowed  from  the 
amendmoits  of  lOlS^ 

[1]  So  obnoxious  to  the  smse  of  Justice 
Is  the  snggestioD  that  the  state  may  take 
for  its  own  use  the  property  of  one  of  Its 
Atisseas,  without  compensation  and  without 
hearing  that,  unless  the  language  of  a  stat- 
ute Is  express  and  unmistakable^  courts  will 
not  attribute  to  the  co-ordinate  law-making 


which,  except  for  the  accnraulatlon  of  inter- 
est, neither  deposits  nor  withdrawals  have 
been  made  for  a  period  of  20  years.  The 
Bank  Act  provides  that  the  moneys  In  such 
deposits — 

"which  sbali  have  remained  nnclalmcd  for  more 
than  twenty  years  •  •  •  and  where  neither 
the  depositor  or  any  claimnot  has  filrd  any  no- 
tice with  such  bank  showing  his  or  her  present 
residence,  Bholl  *  *  *  be  dcpositc<l  with  the 
state  treasurer  after  judgment  in  the  manner 
provided  in  the  Code  of  Civil  Procedure." 
Stats.  1016,  p.  1106. 

The  general  language  of  the  Code  section 
is  the  same,  except  that  the  lust  phrase 
reads  "shall  •  •  •  escheat  to  the  state." 
Code  Civ.  Proc.  |  1273.  Tlie  section  then 
provides  that,  when  the  Attorney  Ueneral 
shall  learn  of  such  deposits  he  ahatl  bring 
suit  in  the  superior  court  of  Sacramento  coun- 
ty, and  that  upon  the  trial,  "If  it  be  determin- 
ed that  the  moneys  *  *  •  are  unclaimed 
as  hereinabove  stated,  then  the  court  must 
render  judgment  In  favor  of  the  state  de- 
claring that  said  moneys  have  escheated," 
and  commanding  the  bank  to  deposit  the 
money  with  the  state  treasurer  thereafter 
to  be  dealt  with  as  other  escheated  property. 

So  careful  is  the  state  of  the  rights  of  its 
citizens  that  even  after  the  adjudication,  for 
a  period  of  6  years,  any  person  nut  a  party  or 
a  privy  to  t^e  escheat  judgment  may  sue  the 
state  to  recover  the  money,  and  this  time  Is 
extended  to  infants  and  persons  of  unsound 
mind  for  a  period  of  one  year  after  the  re- 
moval of  the  dlsabUtty.  Code  Civ.  Proc  | 
1272. 

[2]  In  the  suit  commenced  by  the  Attorney 
General  any  claimant  may  api>ear  and  pre- ' 
sent  Ms  claim  of  ownership.  Code  Civ.  Proc. 
S  1273.  The  Attorney  General  argues  that 
the  only  adverse  claim  which  could  prevail 
in  the  suit  would  be  one  based  on  the  non- 
existence of  the  very  fact  on  which  the  suit 
is  based,  namely,  that  no  claim  had  been 
made  within  the  20  years  of  dormancy.  If 
this  construction  should  be  adopted,  how 
nnrellable  would  be  the  guaranty  of  justice 
contained  tn  section  IS  of  the  Bank  Act, 
which  provides  that  "any  person  interested 
may  appoir  in  such  action  and  become  a 
party  thereto,"  and  that  "the  court  ^il 
bare  fall  and  complete  Jurisdiction  over  the 
state,  and  the  said  deposits,  and  of  the  per- 
son of  every  one  having  or  claiming  any  ln> 
terest  In  the  said  deposits,  or  any  of  them, 
and  shall  have  fnll  and  complete  jurtsdic- 


bod7  the  purpose  of  Invading  the  common  i  tlon  to  hear  and  determine  the  issues  therein, 
right  and  violating  those  fundamental  con- 1  and  render  the  appn^riate  Judgment  there- 


xtltutional  provisions  by  which  the  Individ- ' 
ual  is  protected  against  arbitrary  action  on 
the  part  of  the  goremment.   The  language 
of  the  statutes  here  In  questlcm  requires  no 
such  Interpretation. 
Section  1273  of  the  Code  of  CItII  Procedure 


on."  This  language  is  most  ai)pro|]rinte  to 
provide  for  a  real  trial  of  the  claim  of  inter- 
est or  ownership,  and  It  is  equally  Inappro- 
priate to  provide  for  a  merely  formal  ad- 
judication of  the  Jurisdictlonnl  fact  of  non- 
demand  for  a  period  of  20  years.   Just  as 


and  section  16  of  the  Bank  Act  are  correla-  the  statnte  provides  for  a  claim  of  owners 
ttve.   They  deal  with  bank  deposits  upon '  ship  after  the  Judgment,  so  does  It  provide 
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lot  a  claim  of  ownership  after  the  Attorney 
G^eral  sues  and  before  the  Judgment  Of 
course,  a  claim  may  be  made  by  the  owner 
against  the  bank  at  any  time  before  the  ex- 
piration of  the  20  years.  There  necessarily 
mnst  elapse  a  period  of  time  between  the 
expiration  of  the  20  years  and  the  commence- 
ment of  the  stag's  suit  What  are  the  rights 
of  the  owner  of  the  money  during  that  inter- 
mission? 

[S]  The  Attorney  General  argues  that  after 
the  expiration  of  the  20  years  no  court  save 
that  In  Sacramento  county  hai  jurisdiction 
to  malce  any  order  In  relation  to  the  deposit 
The  Bank  Act  provides  that,  when  summons 
is  issued  under  section  1273  of  the  Code  of 
Civil  Procedure,  the  clerk  shall  also  issue  a 
special  notice  directed  to  all  persons,  requir- 
ing them  to  appear  within  60  days  after  the 
first  publication  of  summons  to  show  .cause 
why  the  money  should  not  be  paid  to  the 
state  treasurer.  This  notice  must  be  pub- 
lished with  the  summons;  that  is,  for  a  peri- 
od not  less  than  4  weeks.  Code  Civ.  Proa 
I  1273.  Under  the  Bank  Act  it  is  not  untU 
the  completion  of  publication  that  Jurisdic- 
tion vests  In  the  Sacramento  court.  The 
duties  of  the  Attorney  General  are  many; 
the  demands  upon  his  office  are  great  There 
may  be  most  cogent  reasons  for  delay  in  the 
bringing  of  suits  of  this  nature.  The  suit 
In  Sacramento  concerning  this  deposit  was 
not  commenced  until  July  30,  1917,  7  months 
after  the  expiration  of  the  20-year  period. 

Suppose  the  d^wsttor  had  not  died,  but, 
returning  frcnn  a  far  country,  had  been  de- 
layed by  stress  of  weather,  so  that  a  dOTiand 
which  would  have  been  honoi'ed  on  Deoem- 

•ber  31st  could  not  be  presented  until  Janu- 
ary 2d;  suppose,  further,  that  he  was  in 
sickness,  that  his  family  was  In  distress,  or 
that  the  fund  he  had  thriftily  laid  by  against 
the  day  of  his  dire  need  alone  would  save  him 
from  the  bankruptcy  court;  and,  suppose  the 
bank  should  ^y  him  what  rightfully  was 
his — ^Is  It  conceivable  that  the  court  In  Sac- 
ramento would  require  the  bank  again  to 
pay  the  amount  of  the  deposit  to  the  state? 
If  tlie  bank  should  refuse  to  pay  npaa  such 
a  demand,  aa  It  did  In  tbla  case,  would  the 
admitted  owner  of  the  deposit  be  compelled 
to  wait  until  the  Attorney  General  should 
find  time  or  be  willing  to  open  the  door  of 
the  Sacramento  court,  so  that  he  might  as 
a  defendant  present  bis  claim?  Under  such 
a  rale  he  might  be  driven  into  bankruptcy, 
and  he  and  his  family  become  public  diarges. 
It  would  be  no  answer  to  say  he  might  by 
the  roundabout  method  of  mandamus  force 
the  Attorney  General  to  throw  open  the  door 
of  the  Sacramento  court.  The  rule  that 
Justice  shall  not  be  denied  la  no  more  sacred 

'than  la  that  whidi  declares  it  shall  not  be 
delayed.  Until  sillt  is  brought  by  the  At- 
torney General  in  Sacramento  county,  the 
court  having  Jurisdlctiou  of  an  action  by 
any  oae  for  property  which  another  without 


right  withholds,  I9  open  to  the  depositor,  as 
well  after  as  before  the  expiration  of  the  20- 
year  period.  In  the  exercise  of  its  constl- 
tutl<mal  Jurisdiction  (article  6,  |  6)  the  sa- 
perior  court  In  San  Francisco  had  power  to 
entertain  the  suit  of  the  plaintiff,  and  Its 
Jurisdiction  having  attached,  it  necessarily 
had  power  to  determine  the  substantial  rU^ts 
of  the  parties  before  It  (Hibemla,  etc.,  Soc. 
v.  Lewis,  H7  Cal.  577,  47  Pac  602,  49  Par. 
714;  Peck  v.  Jenness.  7  How.  612,  624,  12 
L.  Ed.  841). 

[4]  In  the  present  case,  in  view  of  the  fact 
that  the  enaictments  of  1015  had  received  no 
Judicial  InterpretaUon,  the  bank  refused  to 
pay,  and  upon  suit  being  brought  submitted 
Itself  to  the  Judgment  of  the  court  Under 
the  provisions  of  1268a  of  the  Code  of  Civil 
Procedure  the  Attorney  General  intervened 
in  this  action.  That  section  was  adopted 
at  the  same  session  of  the  Legislature  at 
which  the  amendments  under  discussion  were 
adopted,  and  no  doubt  to  protect  the  interests 
of  the  state  in  the  contingency  of  a  claim 
being  made  In  the  Interim  which  must  elapse 
in  every  Instance  between  the  report  of  the 
bank  and  the  commencement  of  the  suit  In 
Sacramento  county.  It  provides  that  when- 
ever the  Attorn^  General  is  Informed  that 
property  has  esdteated  or  \»  about  to  escheat, 
he  may  commence  an  action  on  behalf  of 
the  state  to  determine  Its  rights  to  the  prop- 
erty "or  may  Interv^e  on  its  behalf  in  any 
action  •  *  •  and  contest  the  rights  of 
any  claimant  or  claimants  thereto."  The 
statute  does  not  say  that  upon  bis  Intervene 
tlon  the  court  In  which  the  action  Is  brought 
shall  be  divested  of  its  Jurisdiction  pending 
the  bringing  and  determination  of  another 
suit.  There  is  no  su^stion  that  any  differ- 
ent rules  of  law  shall  applY  to  an  interven- 
tion under  this  section  of  the  Code  than  those 
which  ordinarily  control  in  such  cases.  It 
has  been  broadly  stated  that  the  Intervener 
must  take  the  suit  as  he  tluds  It  A  better 
statement  is  that  the  intervention  must  not 
retard  the  principal  suit  nor  delay  the  trial 
of  the  action,  nor  change  the  position  of 
the  parties.  Hlbemia,  etc.,  Soc.  v.  Church- 
Ill,  123  Cal.  634,  61  Pac  27S.  70  Am.  St  Bep. 
73;  Van  Gorden  v.  Ormsby,  55  Iowa,  6G4, 
8  N.  W.  Boyd  V.  Heine,  41  La.  Ann. 

393,  6  South.  714;  Mayer  v.  Stahr,  35  La. 
Ann.  67;  Bagland  v.  Wisrock,  61  Tex.  391; 
Cahn  V.  Ford,  42  La.  Ann.  965,  8  South.  477. 
The  fact  found  by  the  court  that  after  the 
commencement  of  this  action  the  statutory 
suit  was  commenced  by  the  Attorney  General 
in  Sacramento  county  bad  no  bearing  upon 
the  determination  of  this  case.  Jurisdlctiou 
havli^  attached,  the  court  should  have  deter- 
mined the  issue  of  ownership  of  the  money. 
Dunpby  v.  Belden,  57  Cal.  427;  Sharon  v. 
Sharon,  84  Cal.  424,  23  Pae  1100. 

[S]  What  has  already  been  said  concerning: 
the  question  of  Jurisdiction  applies  equally 
to  thft  aubBtantiol  rights  of  the  parties.  A 
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constractlon  of  section  1273  of  the  Code  of 
CWll  Procedure  and  aection  15  of  the  Bank 
Act  by  which  title  to  money  on  deposit  would 
pass  to  the  state  absolutely  on  the  expira- 
tion of  20  years,  without  compensation  to  the 
owner  and  without  notice  end  hearing  be- 
fore his  property  should  be  taken,  would  be 
intolerable.  Not  only  must  a  statute  be  con- 
sttued.  If  possible,  to  avoid  unconstitution- 
ality, but  the  construction  must  be  consist- 
ent with  sound  sense  and  wise  policy,  and 
wltii  a  view  of  pnxnoting  justice.  San  Joa- 
quin, etc.,  Inv.  Co.  v.  Stevlnson,  164  Gal. 
229,  128  Pac.  924;  In  re  Mitchell.  120  CaL 
R86,  S2  Paa  799;  Merced  Bank  t.  Caeaccla, 
103  Cal.  646,  37  Pac.  648. 

In  the  present  case  the  Identity  and  death 
of  the  depositor  are  admitted  and  the  appel- 
lant la  the  administrator  ct  his  estate.  As 
the  personal  representative  of  the  depositor 
he  was  entitled  to  payment  of  tbe  deposit 
at  any  time  tbe  admitted  facts  were  estab- 


of  tbe  City  and  Goonty  of  San  Francisco, 
etc.  On  dmnmr  to  tbe  petition.  Writ  di- 
rected to  Isme. 

Gulllnan  A  Hlckey,  of  San  Francisco,  for 
petittoner. 

George  Imll,  City  Atty.,  and  Maurice  T. 
Doollng,  Jr.,  Asst.  City  Atty.,  both  of  San 
Francisco,  tor  re^ndent 

J.  6.  De  Forest,  of  San  Frandaco,  unlcus 
curiR. 

WASTE,  P.  J.  This  Is  an  antllcatlon  by 
the  petitioner,  who  Is  a  duly  Ucensed,  txrti- 
fled,  and  authorized  architect,  for  an  altra'- 
native  writ,  to  be  directed  to  the  defendant 
as  auditor  of  the  dty  and  county  of  San 
Francisco,  requiring  blm  to  approve  a  claim 
and  demand  of  petitioner  for  the  sum  of  $1,- 
205.66,  alleged  to  be  dne  as  fees  for  services 
as  architect,  rendered  tbe  dty  and  county. 
The  claim  was  properly  presented  and  duly 
allowed  and  approved,  until  it  reached  the 


In  this  action  to  whi<±t  the  state  was  a  party. 
TJpMfc  tile  facts  found  the  plalntHf  was  en- 
titled to  Judgment  This  conclusion  is  In 
conscmanoe  with  the  reasons  underlying  the 
decision  of  the  Supreme  Court  in  the  some- 
what similar  case  of  People  v.  Boacb,  76 
Cal.  297,  18  Pac.  407. 
The  judgment  Is  reversed. 

We  concnr:  LANGDON»  P.  J.;  HATIDN,  J. 


The  facta  were  established  by  the  findings  the  ground  that  the  peUUoner  herein 

was  not  employed  in  accordance  with  the 
dvil  service  provisions  of  the  Charter  of  the 
dty  and  county  of  San  Frandsco,  and  that 
the  claim  is  not  for  a  regular,  stated  salary, 
or  based  on  a  per  diem.  He  further  contends 
that  tbe  contract  for  the  preparation  of  the 
plans  and  speclflcatlons  of  the  schoolhouse, 
and  supervision  of  such  construction,  should 
have  been  let  to  tbe  lowest  bidder,  in  ac- 
cordance with  tbe  provisions  of  sections  14, 
15,  16,  17,  and  18  of  chapter  1  of  article  6 
of  tbe  charter.  Tbe  facts  behind  the  applica- 
tion are  admitted  to  be  correctly  set  forth 
In  the  petition.  Tbe  matter  is  submitted  to 
this  court  on  questions  of  law,  raised  by  tbe 
demurrer  of  respondent. 

It  appears  that,  by  ordinance  of  tbe  board 
of  supervisors  of  tbe  dty  and  county,  the 
board  of  public  works  Is  authorized  In  Its 
discretion,  to  obtain  plans,  drawings,  sped- 
flcations,  and  details  for  the  erection  of  pub- 
lic buildings  for  the  city  and  eoimty  of  San 
Francisco,  to  be  erected  under  tbe  supervi- 
sion and  dlredlon  of  the  board  of  public 
works,  and  for  that  purpose  to  engage  tbe 
services  of  architects,  either  by  selection  or 
by  competition.  The  method  of  competition 
in  case  the  architects,,  for  tbe  pnrixKies  speci- 
fied in  the  ordinance,  are  selected  by  compe- 
tition is  to  be  determined  by  the  same  bonrd. 
Likewise,  that  board  Is  authorized  to  pny  for 
ttie  preparation  of  details,  plans,  and  draw- 
ings and  necessary  supervision  of  the  work 
of  construction  a  sura  which  (Including  the 
cost  of  the  preparation  of  the  contract,  plans, 
and  spedflcatlons)  shall  not  exceed  6  per 
centum  of  the  entire  cost  of  the  building  to 
be  constructed.  Tbe  ordinance  further  au- 
thorizes the  board  of  works  to  enter  Into 
contracts  with  architects  for  the  purpose  of 


MILLER  T.  BOYLE,  Auditor  of  Olty  and  Coun- 
ty of  San  Francisco,    (dv.  8080.) 

(District  Court  of  Appeal,  Slrst  District,  Divi- 
laoa  1,  California.  Aug.  26,  lftl9.  Bdiear- 
Ing  Denied  by  Supreme  Court  Oct  2S,  1910.) 

1.  Municipal   coBPORiTioHS   <g=a214(2)  — 

BOABD  OF  PUBLIC  WOBKS  CAN  CONTBACT 
6PKCIALLT  WITH  ABCHITECTS. 

'  Under  its  implied  powers,  the  board  of  pub- 
lie  works  of  the  dty  and  county  of  Sas  lYan- 
dscQ  Is  authorised  in  its  discretion  to  secure 
by  q^edal  contract  tbe  services  of  architects  in 
any  special  case,  as  the  projection  of  e  school- 
bense,  to  prepare  such  plans  and  spedficatlons 
as  may  be  needed. 

2.  MUKIdPAI.  COKPOBATXOVS  4S>286— BOAHD 
OAJT   OONTBAOT   WITH   ABOBZIIOT  WIXnOUT 

CAixnra  ron  bids. 
The  beard  of  public  works  of  the  dty  and 
Goonty  of  ^an  Francisco  was  authorized  to  con- 
tract with  on  architect  for  tbe  preparation  of 
plans  and  speciGcationa  for  a  projected  school 
house  at  the  usual  rate  of  compenBation  for  such 
services  in  the  dty  without  ciUling  for  bids  and 
awarding  tbe  contract  to  the  lowest  bidder. 

Application  for  writ  of  mandate  by  J.  R. 


MlUer  against  Thomas  F.  Boyle,  as  Auditor  engaging  the  services  therein  contemplated. 
^BtVer  ethsr  ouw  sm  iuh  tspto  and  KST-N VHBBR  In  all  Ker-NumlMrad  DlgHta  and  laOexas 
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Another  prorlBlon  of  the  ordinance  declares 
that  nothing  therein  contained  shall  be 
deemed,  or  construed,  as  preventing  the 
hoard  of  pnbUc  works  from  appointing  a  city 
architect,  or  such  persons  as  that  board  may 
deem  necessary,  to  perform  architectural 
services  for  the  dty  and  county,  or  to  in- 
spect and  supervise  the  construction  of  pub- 
lic buildings ;  1^  being  the  intent  and  purpose 
of  the  ordinance,  so  it  declares,  to  place  In 
the  discretion  of  the  board  of  public  works 
the  manner  and  method  of  obtaining  plans 
and  spedflcatlons  for  public  buildings,  and 
the  supervision  of  the  construction  thereof. 

The  board  of  education  of  the  city,  after 
proceedings  duly  and  regularly  had  in  that 
behalf,  requested  the  board  of  public  works 
to  prepare  plans  and  specifications  for  a  cer- 
tain schoolhouse,  to  be  known  as  the  Jefter- 
Bon  School,  And  to  be  constructed  In  and  by 
the  city  and  county.  The  board  of  publk 
works  thereupon,  by  resolution  duly  adopted, 
appointed  petitioner,  the  architect,  to  pre- 
pare plans  and  specifications  for  such  school- 
house  at  an  estimated  cost  of  construction 
of  approximately  $100,000,  and  in  and  by 
sold  resolution  it  was  provided  that  the  fee 
of  petitioner  for  such  services  should  be  6 
per  cent,  of  the  total  cost  of  the  construction 
of  the  said  schoolhouse,  and  that  the  services 
of  the  petitioner  should  include  the  neces- 
sary  supervision  of  construction.  It  was  fur- 
ther agreed  by  and  between  the  board  of 
public  works,  acting  for  the  city,  and  iJeti- 
tloner,  prior  to  his  enterlug  into  his  work, 
that  the  fee  of  6  per  cent,  should  be  paid  at 
certain  times  and  amounts,  one-flfth  of  the 
fee  to  be  paid  upon  completion  and  ap- 
proval of  the  preliminary  studies  for  the 
plans  and  spedflcatlons  of  the  schoolhouse. 
It  was  likewise  agreed  that  until  the  actual 
cost  of  the  construction  of  the  schoolhouse 
should  be  ascertained  the  payments  on  ac- 
count of  petitioner's  fee  were  to  be  based  on 
the  estimated  cost  of  the  'construction 
thereof. 

Thereupon,  petitioner  prepared  the  prelim- 
inary studies  for  the  plans  and  specifica- 
tions of  said  schoolhouse.  In  the  prepara- 
tion of  these  studies  for  the  plans  and  speci- 
fications petitioner  used  his  own  private 
ofilce  and  materials  and  employed  drafts- 
'men  and  assistants,  paying  the  cost  of  said 
materials  and  the  wages  of  said  draftsmen 
and  assistants,  out  of  his  private  funds.  The 
estimated  cost  of  the  construction  of  the 
school,  when  the  prellmlnazy  studies  for  Its 
plans  and  specifications  were  completed,  was 
$100,471.66.  These  preliminary  stndics  for 
the  plans  and  specifications  were  delivered 
to,  and  accepted  and  approved  by,  tlie  board 
of  education  aiid  the  board  of  public  works. 
Thereupon,  petitioner  presented,  as  before 
stated,  to  the  proper  officers  of  the  city  and 
county,  his  bill  and  demand,  in  proper  form, 
for  ll.205.C0.  That  claim  the  auditor  refuses 
to  hpproY^, 


It  appears  as  a  fact  in  the  case  that  the 
fee  of  6  per  cent,  of  the  actual  cost  of  the 
cbnstructlon  of  the  JefFerson  School  is  not 
greater  than  the  compensation  paid  to  ardil- 
tects  on  similar  employment  in  the  city  and 
county,  and  Is  the  reasonable  value  of  such 
services  petitioner  agreed  to  raider.  The 
fee  of  6  per  cent  and  the  times  and  amounts 
of  progress  payments,  and  the  mode  of  pay- 
ment, are  the  usual  and  customary  mode, 
times,  and  amounts,  respectively,  of  paying 
ardiltects  in  the  city  and  county  of  Snn 
Francisco,  whether  said  architects  be  em- 
ployed by  the  said  city  and  county,  or  by 
private  persons. 

The  board  of  public  works  of  the  dty  and 
county  of  San  Francisco  has  <^rge,  super- 
intendence, and  control,  under  such  ordi- 
nances as  are  from  time  to  time  adopted  by 
the  supervisors,  of  the  construction  of  any, 
and  all,  public  buildings,  and  structures,  un* 
der  plans  duly  approved  by  the  various  de- 
partments, tnclQding  all  schoolbouses,  and 
fire  departmait  buildings,  and  the  repair 
and  maintenance  of  any,  and  all,  buildings 
and  structures  owned  by  the  city  and  county. 
Charter  of  the  City  and  County  of  San  Fran- 
cisco, suhd.  e,  8  9,  c.  1,  art.  6.  The  same 
board  has  power  to  employ  ench  clerks, 
su^rlntendents,  Inspectors,  engineers,  ,sur- 
veyors,  deputies,  architects,  and  workraeo, 
as  shall  be  necessary  to  a  proper  discbarge  of 
their  duties  under  the  article  of  the  charter, 
and  to  fix  their  compensation;  but  no  com- 
pensatlcm  of  any  of  said  persons  shall  be 
greater  than  Is  paid  in  the  case  of  similar 
employments.  Charter,  }  3,  c.  1,  art,  6.  The 
first  question  to  be  decided  In  this  case  Is 
whether,  by  this  language  of  the  charter,  the 
board  of  works  Is  bound  to  engage  architects 
exclusively  as  "nnployto,"  at  stated  monthly 
salaries,  or  at  a  glv«i  per  diem,  or  whether 
It  may  engage  an  architect  by  special  con- 
tract, to  prepare  plans  and  specifications  at 
his  own  time  and  expense,  for  a  stipulated 
fee  based  on  the  cost  of  the  construction 
work  to  1)0  planned  and  supervised  by  him. 

[1]  The  board  of  public  works  may  employ 
any  number  of  architects,  as  it  employs  all 
needed  clerical  forces  and  workmen,  neces- 
sary to  a  proper  discharge  of  the  duties  im- 
posed by  the  charter.  It  may  also  fix  thdlr 
compenaatlon  on  a  monthly  basis.  Charter, 
I  1,  c.  4,  art.  3.  Such  architects,  when  thus 
regularly  employed,  would,  in  our  Judgment, 
become  employes  of  the  dty,  and  subject  to 
the  dvil  service  provisions  of  the  charter, 
»eept  In  the  case  of  the  city  archftect,  with 
which  case  we  are  not  now  dealing.  How- 
ever, we  do  not  find  anything  In  the  charter 
provisions,  or  In  the  general  law,  as  we  un- 
derstand It,  which  will  prevent  the  board  of 
.public  works,  in  Its  discretion,  securing  the 
services  of  skillful  architects.  In  any  special 
case,  to  prepare  such  plans  and  specifications 
as  may  be  needed.  When  the  charter  permits 
a  certain  Tesnlt  to  be  acomnidlsbedt  hot  does 
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Dot  prescribe  the  means,  an;  reasonable,  or 
suitable,  means  may  be  adopted.  A  munic- 
ipal board  not  only  has  tlie  powers  expressly 
ennmerated  in  tbe  organic  act,  but  also  those 
Implied  powers  which  are  necessary  to  the 
exercise  of  the  powers  expressly  granted,  ex- 
cept in  the  Instances  where  such  Implied 
power  Is  expressly,  or  impliedly,  prohibited. 
Harris  r.  Olbbing,  U4  GaL  418-421,  46  Pac. 
292. 

The  right  to  employ  an  architect,  and  pre- 
pare plans  and  specifications,  therefore,  was 
Incident  to  the  general  power  of  the  city  to 
erect  schoolhonses.  IHUon  on  Manldpal  Cor- 
poratliHis,  i  701 ;  Spalding  v.  Chamberlain  & 
Co..  130  Ga.,e49,  61  S.  B.  533.  We  find  noth- 
ing in  the  charter  which  makes  the  employ- 
ment of  architects  at  a  regular  fixed  salary, 
or  per  diem,  the  exdustve  method  by  which 
the  city  mig^t  carry  out  this  incidental  pow- 
er. The  board  of  public  works,  clothed  with 
general  dutliority  to  construct  and  acting 
under  the  ordinance  of  the  board  of  super- 
Tisors  liad  power  to  accomplish  a  certain  re- 
sult, which  could  not  be  accomplished  by  it 
without  the  employment  of  other  agencies, 
to  wit,  of  architects,  to  prepare  the  plans 
and  specifications  for  such  erection.  In  this 
case,  tlie  charter  not  directly  prescribing 
that  sncfa  plans  and  specifications  could  only 
be  prepared  by  such  architects  as  might  be 
regularly  employed  by  the  board  of  public 
works,  it  must  be  construed  to  afford  oppor- 
.tunlty  for  the  adoption,  as  was  said  fn  Har- 
ris T.  Gibbons,  supra,  "of  any  reasonable,  and 
ftultable,  means." 

[21  The  claim  of  respondent  that  the  con- 
tract between  the  board  of  public  works,  and 
the  petitioner,  should  only  have  been  award- 
ed after  compliance  with  the  provisions  of 
the  charter,  relative  to  letting  contracts  to 
the  lowest  bidder,  has  been  disposed  of  ad- 
versely to  hla  contention.  The  same  cases 
also  seem  to  establish  that  the  board  of 
public  works.  In  employing  a  duly  authorized 
architect,  and  upon  the  terms  and  conditions 
prevailing  In  the  community,  were  ado|>ting 
reaaraiable  and  soitable  means, '  these  deci- 
sions iM^dh^  tb&t  the  «igagement  of  an  archi- 
tect to  pr^re  plans  and  otherwise  raider 
seirices  In  comnectitra  with  Oie  erection  of 
city  bondings  on  a  percaitage  basis  is  not  ta 
vlolatlfm  of  the  provisions  of  municipal  diar- 
ters  requiring  a  written  ccmtract  with  the  low- 
est and  best  bidders.  "The  reasonableness  of 
mth  constmctlon,"  said  the  court  in  one  of 
these  cases,  *Ms  most  strikingly  illustrated  in 
the  presait  case.  An  arAltect  is  an  artiat 
His  work  requires  taste,  sldU,  and  technlcfQ 
learning,  ability  of  a  high  and  rare  kind. 
Adverting  might  bring  many  bids,  but  it  is 
beyond  peradventure  that  the  lowest  bidder 
would  be  least  capable  and  most  inexperi- 
enced and  absolutely  onacceptable.  As  well 
advertise  ftor  a  lawyer  or  civil  engineer  for  the 


city  and  Intrust  its  vast  affairs  and  Important 
interests  to  the  one  who  would  work  for  the 
least  money."  Cudell  v.  Cleveland,  18  Ohio 
Clr.  Ct  R  (N.  S.)  374;  Stratton  v.  Allegheny 
Co.  et  al.,  245  Pa.  519,  91  Atl.  804 ;  City  of 
Newport  News  t.  Potter,  122  Fed.  321,  58  0. 
C.  A.  483;  City  of  Houston  v.  Glover,  40  l^x. 
Civ.  App.  177,  89  S.  W.  425. 

It  being  admitted  that  the  terms  and  con- 
ditions of  compensation  provided  In  the  con- 
tract entered  into  between  the  petitioner  and 
the  city  are  Just  and  reasonable,  and  are  the 
usual  terms  and  conditions  covering  the  ren- 
dition of  similar  services  in  this  community. 
We  are  of  the  opinion  that  the  petitioner  is 
entitled  to  the  relief  sought. 

Petitioner  is  also  Invoking  the  doctrine  of 
estoppel,  clalmli^  that  the  city  and  county 
of.  San  Francisco  lias  received  the  benefit  of 
his  labor  and  expenditure  of  time  and  money, 
and  should  not  now  be  heard  to  say  that  he 
should  not  be  compensated.  In  view  of  the 
conclusion  we  have  already  announced,  it  is 
not  necessary  to  rest  our  decision  upon  tliat 
contention,  but  we  are  of  the  opinion  that 
what  we  said  in  a  very  recent  case  (Warren 
Bros.  Co.  V.  Boyle,  183  Pac.  706)  does  apply  to 
the  facts  of  this  case. 

Let  the  writ  issue  as  prayed  for^ 

We  concur:  BICHABDS,  J.;  BAKDIN, 
Judge  pro  tem. 


BBID  ▼.  BOYLE,  Auditor  of  City  and  County 
of  San  Francisco.    (Civ.  3087.) 

(District  Court  of  Appeal,  First  District,  Divi- 
siOD  1,  California.  Aug.  26,  1919.  Rchcar- 
jng  Denied  by  Supreme  Court  Oct  23,  1919.) 

MUNICIFAI,  CORPORATIONS  4=»220(1)— ABCHI- 
TECT  NOT  EUFLOTft  OB  OVFICEB  DBAWXNO 
UONTHLT  SALARY. 

City  architect  exempted  from  civil  eervice 
under  City  and  County  of  San  Francisco  Char- 
ter, art.  13,  I  11,  Bubd.  a,  and  appointed  by 
resoluti(m  of  board  of  public  works  to  draw 
plans  for  and  supervise  constmcUon  of  public 
buildings  and  improvements  when  directed  to 
BO  do  by  the  board,  for  a  compensation  specified 
in  resolution,  the  resolution  having  been  made 
pursuant  to  ordinance  authorizing  such  board 
to  obtain  plans  for  erection  of  public  buildings, 
was  not,  in  the  ordinary  sense,  an  employ^  or 
officer  of  the  city  and  was  not  required  tp  be 
paid  a  fixed  monthly  salary  under  chapter  4, 
art.  S,  {  1. 

Mandamus  by  John  Reld,  Jr.,  against 
Thomas  F.  Boyle,  as  Auditor  of  the  City  and 
County  of  San  Frandsco.  etc.  Writ  granted. 

Onllinan  &  Hlckey,  of  Saa  Francisco,  for 
petitioner. 

George  Lull,  City  Atty.,  and  Maurice  T. 
Doollng,  Jr.,  Asst.  City  Atty.,  both  of  Snn 
Francisco,  for  respondent 

J.  G.  *De  Forest,  of  San  Francisco,  amicus 
curlffi.  ■ 
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WASTE.  P.  J.  In  this  proceeding,  aa  was 
the  case  In  Miller  v.  Boyle,  184  Pac.  421,  tbis 
Uay  decided,  the  petitioner  Is  seeking  an  al- 
ternative writ  of  mandate  directed  to  the 
respondent  as  auditor  of  the  city  and  coonty 
of  San  Francisco,  requiring  him  to  audit  a 
claim  tn  the  sum  of  f  ISO,  alleged  to  be  due 
as  architect's  feee  for  the  preparation  of  pre- 
liminary studies  for  plans  and  spedflcatlons 
for  a  residence  building,  for  the  use  of  the 
chief  of  the  fire  department*  of  the  city  and 
county.  The  facts  are  In  all  [wrticulars, 
with  one  essential  difference,  so  similar  to 
those  presented  in  the  Miller  Case,  supra, 
that  we  will  only  state  the  additional  matter 
In  controversy.  The  two  cases  were  argued 
and  snbmitted  to  us  for  decision  upon  the 
facts  set  forth  In  the  petition,  and  the  law  as 
raised  by  the  demurrer. 

After  the  passage  of  the  ordinance  author- 
izing the  board  of  public  works,  in  its  dis- 
cretion, to  obtain  plans,  drawings,  specifica- 
tions, and  details  for  the  erection  of  public 
buildings,  referred  to  in  the  Miller  Case,  the 
board  of  supervisors  of  the  city  and  county, 
by  resolution  regularly  adopted,  directed  the 
board  of  public  works  to  prepare  plans  and 
spedflcatlons  for  a  building,  suitable  and 
adapted  for  residential  purposes,  for  the 
chief  engineer  of  the  Are  department  of  the 
dty,  and  to  submit  the  same,  when  bo  pre- 
pared, first  to  the  board  of  fire  commission- 
ers, and  then  to  the  board  of  supervisors 
for  approval  and  action  thereon.  Thereafter, 
by  resolution,  duly  adopted,  the  board  of 
public  works,  appointed  John  Betd,  Jr.,  the 
petitioner  here,  dty  ardUtecL  Tba  resolu- 
tion provides: 

"That  the  duties  of  the  dty  architect  shall  t« 

to  prepare  plans  and  spccificatione  for  all  public 
buildings,  works,  or  Improvements,  for  wlilch 
the  board  of  public  works  shall  direct  him  to 
prepare  such  plans  and  specifications,  and  to 
BUpcrrise  the  construction  of  all  public  build- 
ings, works,  or  improvements,  the  constraction 
of  which  the  board  of  public  works  shall  direct 
bim  to  supervise," 

Tba  reeolutlim  also  provide*! 

That  the  compensation  of  such  dty  ardiitect 
"shall  be  six  per  cent  of  the  total  cost  of  the  I 
construction  of  the  respective  public  buildings, 
workg.  or  improvements,  plans  and  specifications 

of  which  he  shall  so  prepare,  and  the  construe-  I 
tion  of  which  he  shall  so  supervise;  provided,  | 
however,  that  if  he  prepares  the  plans  and  ! 
specifications,  when  directed  by  the  board  of 
public  works,  as  aforesaid,  but  Is  not  directed 
to,  or  does  not,  supervise  the  construction  of  > 
any  particular  public  building,  work,  or  im-  ' 
provement,  his  comiiensHtion  In  preparing  such  | 
plans  and  specifications  alone  shall  he  four  and  : 
one-half  per  cent,  of  the  total  cost  of  the  con-  ' 
struction  of  such  building,  work,  or  improve- 
ment*' 

The  re8olutl(»i  then  provides  for  partial 
payments  as  the  work  progreases,  one-flfth' 


of  the  entire  compensation  for  the  «itlre 
work  to  be  paid  upon  the  completion  of  the 
preliminary  studies  for  plans  and  spedflca- 
tlons for  any  particular  public  building. 
Until  the  actual  cost  of  construction  of  any 
particular  building,  work,  or  tmproTement, 
shall  be  ascertained,  the  payments  on  ac- 
count of  such  pompensatlon  of  the  dty  ardii- 
tect shall  be  based  upon  the  estlinated  cost 
of  the  ccmstmctlon. 

The  resolotlou  redtes  the  auth(H*ization 
and  direction  to  the  board  of  public  works, 
by  the  tward  of  supervisors,  to  prepare  plans 
and  specifications  for  the  fire  dilef  s  bouse, 
then  directs  the  dty  ardiitect  to  prepare 
plans  and  specifications  for  that  building,  and 
superintend  Its  conatnictlon,  his  compensa- 
tion for  such  services  to  be  6  per  cent,  of  the 
total  cost  of  the  building,  which  total  cost  Is 
estimate  at  120,000.  Further  direction  to 
prepare  plans  and  spedflcatlons  fbr  the 
Galileo  high  sdiool  is  contained  In  the  resolu* 
Uon. 

Immediately  after  the  adoption  of  the 
resolution  of  tbe  board  of  works  last  men- 
tioned, the  petitioner  acc^ted  such  appolntp 
ment  as  dty  ardiitect,  upon  the  terms  stated 
in  the  said  resolution,  at  once  entered  upon 
the  performance  of  his  duties  aa  such,  and 
ever  since  has  I>een,  and  now  is,  the  duly 
appointed  and  acting  dty  architect  of  the 
dty  and  county  of  San  Francisco.  In  the 
discharge  of  these  duties  he  thereafter  pre- 
pared and  completed  the  preliminary  studies 
for  plans  and  spedflcatlons  of  the  Are  chiefs  ' 
residence,  the  estimated  cost  of  the  eonstruc- 
tioa  of  whldi,  when  said  preliminary  studies 
were  completed,  was  found  to  be  $15,000. 
The  preliminary  plans  were  delivered  to,  and 
accepted  by,  the  board  of  public  worlca.  One 
hundred  and  ^ghty  dollars  is  the  correct 
amount  of  the  Installment  of  the  fee  due  un- 
der the  terms  of  his  employment,  which,  as  in 
the  case  of  MiUer  t.  Boyle,  supra,  are  the 
identical  terms  of  employment  for  architects 
engaged  In  the  general  practice  of  the  pro- 
fession of  arcbltectore  In  the  dty  and  county 
of  San  Frandsco. 

Under  the  provisions  ct  the  charter  of 
the  city  and  county  of  San  Frandsco  (sub- 
division A.  I  11,  art  13),  the  dty  ardiitect 
is  exempt  from  the  provisions  thereof  relat- 
ing to  classification  of  employes  by  the  dvll 
service  cwnmlssion.  The  respondent  in  tbe 
instant  case  makes  no  contention,  therefore, 
that  tbe  civil  service  provlslcms  of  the  char- 
ter apply  to  petitioner,  but  bases  his  refusal 
to  audit  the  claim  on  the  ground  that  It  aris- 
es out  of  a  fee  and  compoisatlon  of  an  archi- 
tect computed  upon  the  cost  of  the  construc- 
tion of  a  public  building.  In  other  words,  as 
we  understand  It,  respondent's  contention  Is 
that,  under  the  provisions  of  the  charter,  the 
city  architect  is  an  employ^  of  the  dty  under 
the  appointment  by  the  board  of  publio 
works,  and  that  his  compensation  must  be  a 
fixed  salary,  payable  monthly.  He  nOm  up- 
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tm  sectlim  1,  c.  4,  art  3,  whlcb,  In  part, 
reads: 

"Tbe  aalaiies  and  compensatfoa  of  all  offieen, 
indadlng  poIicem«n,  and  employ^  of  aU  claBBes, 
and  of  all  teachers  in  public  achools,  and  others 
emptoycd  at  fixed  wages,  shall  be*  payable 

monthly." 

No  express  provision  Is  made  by  the  char- 
ter of  the  city  and  county  of  San  Francisco 
creating  the  office  of  city  architect.  The  only 
reference  to  such  posItlMi  found  in  the 
charter  Is  its  enumeration  in  the  list  of  posi- 
tions exempted  from  the  civil  service  provi- 
sions. No  salary  is  fixed  and  no  method  of 
compensation  la  provided.  Assuming,  there- 
fore, that  under  Its  implied  powers  It  creat- 
ed such  an  office,  there  still  remains  the  ques- 
tion as  to  how  the  compensation  attached  to 
the  office  shall  be  paid.  There  seems  to  be 
a  reascHiable  analogy  between  the  situation 
thus  presented  and  the  facts  existing  In  the 
line  of  cases  in  which  the  right  has  been  up- 
held of  city  councils  and  boards  of  supervis- 
ors of  counties  to  employ  special  assistants, 
particularly  for  the  rendition  of  legal  serv- 
ices, and  to  compensate  them  by  a  certain 
amount  of  the  amount  recovered  In  litigation. 
We  are.  not  inclined  to  hold  that  the  ordi- 
nance directing  the  bc>ard  of  public  works, 
in  its  discretion,  to  obtain  plans  for  public 
buildings  of  the  dty  and  the  resolution  of 
the  board  of  public  works  appointing  peti- 
tioner city  architect  can  be  held  to  make 
petitioner  thereby  an  employe,  or  an  officer 
of  the  dty,  in  the  ordinary  sense,  or  an  em- 
ployment r^ulrlng  a  definite  fixed  monthly 
compensaticm.  His  duties  are  to  prepare 
plans  and  Bpedflcations  only  for  such  public 
buildings,  works,  or  Improvements  as  may 
be  directed  by  the  board  of  public  works,  and 
for  a  compensatltm  already  agreed  upon  and 
fixed  by  resolution.  Until  the  board  directs 
performance  of  the  services,  and  they  are 
I)erformed,  no  claim  arises  against  the  dty 
by  virtue  of  the  office.  Nothing  contained  In 
oral  argument,  or  in  the  briefs  of  the  parties, 
causes  us  to  waver  in  our  <^lnion  that,  under 
such  drcumstances,  tbe  'board  of  public 
works  adopted  a  reasonable  and  a  customary 
means  of  availing  Itself  of  the  services  of 
petitioner.  Under  the  facts  of  the  Instant 
case  the  question  whether  or  not  petitioner 
holds  the  iKSltlon  styled  "dty  architect"  is 
a  false  quantity  for  consideration. 

No  reason  presents  Itself  to  us  why  the 
city  was  not  empowered  by  Its  charter  to 
enter  Into*  the  arrangement  made  with  the 
petitioner.  Having  done  so,  through  Its  au- 
thorized agency,  the  board  of  public  works, 
and  petitioner,  with  his  own  private  organi- 
zation, having  performed  his  part  of  the 
ctxitract,  the  fruits  of  which  have  been  ac- 
cepted by  the  dty,  petitioner  is  entitled  to 
compensation  for  bis  work. 

If,  in  the  Judgment  of  the  board  of  public 
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works,  which  has  fuM  power  and  authority 
over  such  matters,  the  employment  of  peti- 
tioner was  proper  and  In  accord  with  the 
CMiduct  of  such  business  in  the  community, 
the  compensation  agreed  upon  appearing  to 
be  Just  and  reasonable,  we  see  no  reasoo  why 
petitioner  Is  not  entitled  to  have  his  dalm 
audited. 

What  we  said  In  the  case  of  Miller  v. 
Boyle,  supra,  disposes  of  all  other  cont^tlous 
made  by  the  respondent 

Let  the  writ  Issue  as  prayed  for. 

We  concur:  BIOHARDS,  J.;  BABDIN, 
Judge  pro  tern. 


DUPES  T.  DUPES.   (OiT.  29B1.) 

CDistrict  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Aug.  28,  1919.) 

1.  DiVOBCX  ^186  —  DTSVISSAZ.  op  AFPBAt 
FOB  CORTtlUACT  Ot  APFEALINQ  DGFBSnART 
WIFE. 

In  view  of  the  nature  of  tbe  action,  an  ap- 
peal from  a  judgment  granting  a  husband  di- 
Torce  and  custody  of  minor  children,  who  were 
later  placed  in  a  children's  home  by  order  of 
court,  will  not  be  dismissed  because  the  wife 
wrongfully  secured  possession  of  the  minor  chil- 
dren and  removed  them  from  the  Jurisdiction. 

2.  Ditobck  «5»184(4,  6, 7>— Tbial  coubt  ex- 
clusive  JUDOS   or   CBBDIBJLITT    OF   WIT-  , 
KES8ES. 

In  a  divorce  suit,  the  trial  court  is  tbe  ex- 
clusive Judge  of  all  questions  of  credibility  of 
witnesscB  and  weight  of  evidence,  and  on  appeal 
will  be  assumed  to  have  considered  all  such  evi- 
dence in  the  light  of  such  rules  laid  down  by 
law  for  the  guidance  of  court  and  jury. 

3.  DivoBCB     ®=3l84(6)  —  Decision  as  to 

CBUELTT  BEVEBSED  ONLY  WHEN  WIXHOOT 
8UB8TANTIAI,  BUPPOBT  IN  EVIDENCE. 

Whether  acts  and  conduct  constitute  such 
cruelty  as  warrants  granting  a  divorce  is  a 
question  of  such  nature  that  tbe  conclusion  of 
the  trial  court  is  necessarily  entitled  to  great 
wdght,  and  it  is  only  where  It  is  without  any 
substantial  support  in  e^dence  that  it  will  be 
disturbed  on  appeal. 

4.  Apfeax.  and  ebbob  «=3757(3)— Objeotioh 
to  evidence  not  ktiewable  when  past 
objected  to  not  in  beief. 

Where  appellant  made  no  attempt  to  print 
in  the  briefs  any  portion  of  tbe  testimony  rela- 
tive to,  or  faavii^  even  tiie  most  remote  bear- 
ing on,  alleged  errors  with  reference  to  rulings 
on  matters  of  evidence,  as  required  by  Code 
Civ.  Froc  {  953c,  the  appellate  court  is  under 
no  compulsion  to  examine  a  voluminous  record 
with  reference  to  alleged  errors  In  admission  of 
evidence. 

5.  DivoBCE  «=»184(12)— Ebeob  in  ADUimNa 

EVIDENCE  AS  TO  UOTHEB-IN-U.W  HABSflfSS. 
In  an  action  by  a  husband  for  divorce  on 
tbe  ground  of  wife's  extreme  cruelty,  where 
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he  maintained  that  hU  mother-in-law  exerdeed 
an  immoral  control  over  hit  wife,  held,  that  er< 
Tor  in  allowing  too  wide  a  latitiide  in  the  ez< 
omlnation'of  witnesses  relative  to  the  character 
and  conduct  of  the  mother-in-law  was  harmlew ; 
the  matter  being  collateral. 

e.  DiroBCB  «S927(14)  —  Whbthxb  abskkcb 

CONSTITUTES  EXTREME  CBUELTT. 
Whether  specific  absence  of  one  apouae  from 
the  family  home  without  consent  of  the  other 
constitutes  extreme  cruelty  depends  on  the  facta 
and  circumstances  of  each  particular  case. 

7.  I^OBCB  ^»2TG18)— ExntEvs  cbdsltt  n 

QUESnOK  OF  FACT. 

Whether  any  parttcolar  acta  or  course  of 
conduct  constitutes  extreme  cruolty,  warrantinc 
granting  of  a  divorce,  is  a  question  of  fact  to 
be  deduced  from  the  circumstances  of  each  case. 

Appeal  from  Sui>erlor  Court,  Kern  Coun- 
ty; J.  W.  Mabon,  Judge. 

Action  by  T.  W.  Dupes  against  Eugenia 
N.  Dupes.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

MacKnight  &  Fitzgerald  and  P.  N.  Myers, 
all  of  Los  Angeles,  for  appellant. 

E.  J.  Emmons  and  Chas.  N.  Sears,  twth 
of  BakersQeld,  and  T.  C.  Gould,  of  Los  An- 
geles, for  respondent. 

BABDIN,  Judge  pro  tem.  The  plaintiff 
Instituted  an  action  against  the  defendant 
for  divorce  upon  the  ground  ofl  extreme  cruel- 
ty. The  defendant  denied  the  allegations 
ot  cruelty  and  cross-complained  against  plain- 
tllT,  seeking  a  decree  of  divorce  upon  the 
grounds  of  extreme  cruelty,  habitual  Intem- 
perance, and  willful  neglect  Judgment  was 
for  the  plaintiff,  and  he  was  awarded  the 
(iustody  of  the  two  minor  children  of  the  par- 
ties. Two  proceedings  have  already  been  dis- 
posed of  by  the  higher  courts  of  the  state  in- 
volving the  custody  of  these  children.  Id 
re  Dupes,  31  Cal.  App.  698, 101  Pac.  276 ;  Du- 
pes r.  Superior  Court,  176  CaL  440,  168  Pac. 
888. 

[1]  Before  taking  up  the  consideration  of 
this  appeal  from  the  Judgment  of  the  lower 
court  upon  Its  merits.  It  will  first  be  proper 
to  dispose  of  a  motion  to  dismiss  the  present 
appeal  because  of  the  claim  of  respondent 
that  appellant  has  so  Interfered  with  the 
custody  of  said  children,  since  taking  the 
appeal,  that  she  has  placed  herself  in  con- 
tempt of  the  order  of  the  superior  court  of 
the  county  of  Kem,  sitting  as  a  Juvenile 
court,  and  ought  not,  therefore,  be  permitted 
to  press  her  appeal  to  a  conclusion  upon  its 
merits.  A  number  of  reasons  are  urged 
for  the  dismissal  of  the  appeal,  but  the  only 
one  meriting  the  particular  attention  of  this 
court  relates  to  alleged  willful  and  contu- 
macious conduct  on  the  part  of  the  appellant 
with  reference  to  the  custody  of  the  children 
of  the  parties  to  this  actldn. 


Briefly,  the  flact^  stated  In  form  of  affida- 
vit, surrounding  such  alleged  misconduct  of 
the  appellant,  wbldi,  since  they  are  not  de- 
nied, may,  for  the  purpose  of  this  discus- 
sion, be,  assumed  to  be  trae,  are  these:  Very 
shortly  after  the  decision  In  Re  Dopes,  su- 
pra, the  Juvenile  court  of  Kem  county,  by 
its  order,  caused  these  unfortunate  diUdren 
to  be  placed  In  the  custody  of  the  Children's 
Shelter  of  the  city  of  Bakersfleld;  C.  P. 
Badger,  truant  officer  ot  that  county,  having 
direct  charge  of  them,  pending  the  hearing 
of  a  petition  placed  before  it  to  have  tbem. 
declared  wards  of  that  court.  Leave  was 
given  the  appellant  1^  the  Judge  of  the  Ju- 
venile court  to  visit  the  children  on  Janu- 
ary 17,  1018 ;  but,  In  vlolatltm  of  the  terms 
of  that  permission  and  In  contempt  of  ttae 
order  of  aald  Juvenile  court,  the  appellant 
took  possession  of  said  GhUdren  and  short- 
ly ttiereafter  removed  them,  it  is  believed, 
from  the  Jurisdiction  of  the  state  of  Cali- 
fornia, as  the  whereabouts  of  defendant  and 
of  the  two  children  has  ever  since  been  un- 
known to  plaintiff  and  to  said  court,  although 
plaintiff  has  ea^ended  a  large  amount  of 
money  and  has  been  very  diligent  in  en- 
deavoring to  ascertain  their  whereabouts. 

The  point  made  for  the  dismissal  of  tbe 
appeal  is  not  different  In  principle  from  that 
urged  for  the  dismissal  of  three  appeals  In  the 
case  of  V(sburg  v.  Tosbni^,  131  Gal.  628,  03 
Pac.  1000.  and  on  the  authority  of  that  case 
the  motion  to  dismiss  the  appeal  must  be  deni- 
ed. Not  only  are  we  guided  to  this  end  by  the 
sound  logic  of  that  particular  case,  but  also 
by  the  analogous  case  ot  Jdbaaon  v.  Su- 
perior Court,  68  Cal.  616.  And  we  may  here 
add  that  oimsideration  for  the  welfare  of. 
the  minors  and  of  their  probable  ultimate 
disposition,  as  well  also  the  interest  the  state 
has  In  the  maintenance  of  the  marital  state, 
require  that  appeals  involving  the  merits  of 
such  actions  should  not  be  dismissed,  except 
upon  clear  authority  so  to  do. 

In  Deyoe  v.  Superior  Court,  140  C^l.  476, 
74  Pac  28,  OS  Am.  St.  Rep.  73.  Mr.  JusUce 
Angellottl,  speaking  for  the  court,  said: 

"While  an  action  to  obtain  a  decree  dissolving 
the  relation  of  huabnnd  and  wife  is  nominally  an 
action  between  two  parties,  the  state,  because  of 
its  interest  in  maintnining  the  same,  unless  good 
cause  for  Its  dissolution  exists,  is  an  interested 
party.  It  hos  been  said  by  eminent  writers 
upon  the  subject  that  such  an  action  is  really  a 
triangular  proceeding,  in  which  the  husband 
and  the  wife  and  the  state  are  parties." 

And  In  McBlain  v.  McBlaln,  77  Cal.  fi07, 
SO  Pac.  61,  it  is  stated  that: 

'*The  parties  to  the  action  are  not  the  only 
people  interested  in  the  result  thereof.  1b» 
public  has  an  interest  In  the  result  of  every  suit 
for  divorce,  the  policy  and  the  letter  of  the  law 
concur  in  guarding  against  collusion  and  fraud, 
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am)  it  Bhonld  be  the  aim  of  the  court  to  afford 
the  fullest  possible  bearing  in  such  matters." 

The  cases  cited  in  support  of  the  motion 
to  dismiss  the  appeal  are  from  other  jnrlsdic- 
tlous,  and  are  directed  to  the  coDtumadous 
conduct  of  the  husband  relative  to  the  pay- 
ment of  money  for  the  prosecution  of  the 
wife's  cauae  of  action,  or  for  alimony,  or  such 
kindred  matters.  As  stated  in  the  note  to 
the  case  of  Brown  v.  Brown,  22  Wyo.  816. 
140  Pae.  829,  in  51  L.  B.  A.  (N.  S.)  1119: 

"Some  of  the  coarta  lay  down  the  rule  that 
the  proper  remedy  for  fallnre  •  •  •  to  com- 
ply with  an  order  of  the  trial  court  for  the  pay- 
meot  of  counsel  fees,  ete,  la  by  dismi^I  of 
the  appeal  or  aiapeniion  of  final  jodgment** 
(ddns  cases). 

But  other  courts  have  adopted  rules  an- 
alogous to  and  in  support  of  the  principle 
stated  In  Vosburg  v.  Vosburg,  supra.  See 
Eastes  T.  Eastes,  70  Ind.  863;  IHrelly  t. 
Dwelly,  46  Me.  877, 

[2,  3]  Numerous  charges  of  misconduct  on 
the  part  of  the  wife  are  made  in  plaintifTs 
complaint,  but  the  principal  aUegatlons  there- 
of relate  to  defendant's  departure  from  the 
home  of  plaintiff  and  defendant  witb  one  of 
their  children  of  very  tender  years,  under 
peculiar  and  unwarranted  circumstances,  the 
plaintiff  not  being  advised  as  to  her  where- 
abouts or  that  of  the  child  until  her  return 
to  Bakersfleld  after  an  absence  of  over  four 
months,  and  that  shortly  after  her  return  she 
suffered  a  miscarriage  by  reason  of  her  own 
wlHfuI  act,  b^g  actuated  by  the  desire  to 
conceal  from  plaintiff  her  sinful  and  adulter- 
ous conduct  while  away  from  him.  The 
I>lalntlff  also  alleged  in  his  complaint  that 
the  defendant  permitted  plaintiff's  mother- 
in-law  to  exercise  an  Immoral  influence  and 
control  over  her,  subverting  her  morals,  un- 
demduing  her  character,  and  causing  her  to 
pursue  a  course  of  apparent  illicit  intimacy 
with  other  men. 

It  will  serve  no  useful  purpose  to  go  into 
a  detailed  survey  of  the  evidence  produced 
to  substantiate  the  husband's  charges,  and 
which  the  trial  court  by  its  findings  found 
to  be  true,  only  a  portion  of  which  are  here 
referred  to.  Suffice  it  to  ny.  In  a  general 
way,  that  the  findings  are  responsive  to  the 
pleadings  and  are  sufficiently  supported  by 
substantial  evidence,  and,  where  necessary, 
corroborated  as  required  by  section  130  of 
the  Civil  Code,  and  that  the  trial  Judge  was 
fully  warranted  In  his  view  of  the  merits  of 
the  case,  so  far  as  we  can  discover  from  the 
cold  pages  of  the  transcript. 

The  plaintiff's  charge,  found  to  be  true, 
that  the  wife  bad  suffered  a  miscarriage  by 
reason  of  a  self-lnQlcted  abortion,  giving 
blrtb  to  a  fetus  of  such  growth  as  to  preclude 
the  belief  that  conception  had  taken  place  -by 
reason  of  the  accessibility  of  the  plaintitf,  was 


,  DUPES  427 

p.) 

sufficiently  corroborated.  The  probable  age 
of  the  evacuated  fetus  was  testitted  to  by  tlie 
surgeon  calli'd  In  to  administer  to  defendant. 
The  husband's  testimony  of  the  admission 
on  the  part  of  the  wife  as  to  the  instrument 
which  she  had  used,  was  corroborated  by  the 
discovery  by  a  third  party  of  such  instrument 
In  defendant's  home,  which,  by  the  testimony 
of  another  physician,  was  proven  to  be  well 
suited  to  the  operation  complained  of. 

The  following  language  from  the  learned 
author  of  the  opinion  in  the  case  of  Robin- 
son T.  Robinson,  159  Cat.  203,  113  Pac.  15S, 
is  relevant  to  the  present  case: 

"The  trial  court  was  the  exclusive  judge  of  all 
guestionB  of  credibility  of  witnesses  and  wdght 
of  evidence,  and  must  be  assumed  to  have  con- 
sidered an  the  evidence  given  In  the  light  ot 
sucli  rules  as  are  laid  'down  by  the  law  for  the 
guidance  of  court  and  jury  in  the  determination 
of  questions  of  fact.  It  stiould  further  be  borne 
in  mind  that  the  question  whether  acts  and 
conduct  constitute  such  cruelty  as,  under  all 
the  circumstances  shown,  warrants  the  granting 
of  a  divorce,  Is  of  such  a  nature  that  the  con- 
clBsIon  of  the  trial  court  is  necessarily  entitled 
to  great  weight,  and  it  is  only  where  it  is  dear 
that  It  is  without  any  suhatantlal  support  in  the 
evidence  that  It  will  be  disturbed  on  appeal." 


The  defendant  has  assigned  a  number  of 
errors  claimed  to  have  been  committed  by 
the  trial  court  in  the  admission  and  excla- 
sion  of  evidence,  and  which,  It  Is  contended, 
warrants  a  reversal  of  the  judgment. 

[4]  The  reporter's  transcript  of  the  testi- 
mony in  this  case  embraces  852  pages  of  typ^ 
written  matter.  No  attempt  was  made  to 
print  In  the  briefs  of  the  appellant  any  por- 
tion of  the  testimony  relative  to,  or  having 
even  the  most  remote  bearing  upon,  the  al- 
leged errors  of  the  court  with  reference  to 
rulings  upon  matters  of  evidence,  as  requir- 
ed by  section  053c  of  the  Code  of  Civil  Pro- 
cedure. While  this  court  does  not  feel  under 
any  compulsion  to  examine  the  very  volu- 
minous record  with  reference  to  these  alleged 
errors  referred  to  in  the  briefs  of  appellant, 
It  has,  nevertheless,  done  so  under  the  feel- 
ing that  the  welfiire  of  two  children  is  vitally 
concerned,  and  that  this  Is  an  action  In  which 
the  state  Is  also  an  interested  party,  and 
that  to  require  counsel  now  to  file  a  supple- 
ment to  appellant's  brief  would  be  to  entail 
further  delay. 

[fi]  After  a  careful  examination  of  each  of 
such  asserted  grounds  of'  error,  we  cannot 
find  error  of  any  substantial  weight.  We 
are  Inclined  to  believe  that  there  was  too 
w^lde.  a  departure  from  the  Issues  of  the  case 
permitted  in  theexamlnatlon  of  witnes-ses  rel- 
ative to  the  character  and  conduct  of  the 
motlier-ln-law  of  plaintiff,  but  suclf  error,  b^ 
log  upon  a  collateral  matter,  is  of  no  grave 
huportance. 

[d  The  court  did  not  commit  error  In  ad- 
mttUng  evidence  In  support  of  the  allegation 
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concerning  defendant's  departure  from  the 
famUy  home.  Smith  t.  Smith,  62  Cal.  466, 
does  not  purport  to  establish  a  rule  of  evi- 
dence, nor  attempt  to  state  a  positiTe  rule 
of  law  to  be  applied  to  other  like  cases  where 
the  conditions  are  not  Identical.  Whether 
or  not  any  specific  absence  of  one  spouse 
from  the  family  home,  without  the  knowl- 
edge or  consent  of  the  other,  constitute  ex- 
treme cruelty,  depends  entirely  upon  facta 
and  circumstances  of  each  particular  case. 
In  the  iDStant  case,  however,  the  mere  ab- 
sence of  the  defendant  from  the  family  home 
without  plalntlfl's  consent  la  not  made  the 
basis  of  his  cause  of  action.  That  Is  but  a 
single  element  In  the  theory  of  plaintlfTs 
case. 

[7]  Whether  or  not  any  particular  acta 
or  course  of  conduct  constitutes  extreme  cru- 
elty within  the  meaning  of  the  law  is  a  que»< 
tlw  of  fact  to  be  deduced  from  all  the  cir- 
cumstances of  each  case.  Barnes  t.  Barney 
95  Cal.  171.  SO  Pac  298, 16  L.  B.  A.  660. 

Certain  of  the  flndlngs  of  the  court;  be- 
slile  that  already  stated,  are  made  tbe  ob- 
ject of  attack  as  not  having  the  pr(q;ier  sup* 
port  Id  the  evidence.  Commenting  briefly 
upon  these  criticisms,  we  may  say  that  an 
examination  of  the  record  of  the  case  shows 
such  attacks  to  be  without  merit.  There 
was  sufficient  evidence  to  show  that  the  de- 
fendant left  her  borne  against  the  will  and 
over  tbe  protest  of  the  plaintiff;  that  the 
defendant's  mother  was  an  inmate  of  the 
home  of  plaintiff  and  defendant,  and  was 
permitted  to  exercise  an  evil  Influence  over 
her  daughter ;  that  hi  the  absence  of  plain- 
tiff the  defiendant  was  In  the  habit  of  invit- 
ing men  who  were  strangers  to  plaintiff  to 
the  home  of  plaintiff  and  defendant;  that 
defendant  was  In  the  habit  of  frequenting 
dances  and  assodatlng  with  persons  on- 
known  to  plaintiff;  and  that  defendant  suf- 
fered tbe  miscarriage  already  referred  to  in 
order  to  conceal  from  plaintiff  her  condition 
of  pregnancy  for  which  plaintiff  was  not  re- 
sponsible. These  findings  are  sustained  by 
the  testimony  of  either  the  husband  with 
proper  corroboration,  or  by  the  testimony  of 
other  witnesses. 

The  claim  of  counsel  for  defendant  that 
tbe  findings  agalust  tbe  truth  of  certain  of 
the  allegations  contained  in  her  cross-com- 
plaint are  not  sustained  by  the  evidence  may 
be  dismissed  with  the  remark  that,  since  the 
trial  court  was  the  Judge  of  the  credlblU- 
ty  of  the  witnesses  below,  who  gave  conflict- 
ing testimony  upon  the  subject  of  defend- 
ant's allegations,  this  court  cannot  now 
weigh  the  evidence  in  order  to  see  where  the 
prepondevance  of  proof  lay. 

The  Judgiueut  is  afllrmed 

We  concur:  WASTE, P. J.;  BICHARDS,J. 


FARE  T.  ORBISON.    (Civ.  3011.) 

(District  Court  <tf  Appeal.  First  EKstrict,  IMvi- 
sion  1,  California.   Aug.  20,  lOlO.) 

1.  MinriCIPAL  COKPOBATtONS  «s»70B0i>- 
Dbivm  or  autoicobhc  nrnnzno  ctdebim- 

AN  HBOUOBITT. 

Defendant,  who  ran  plaintiff  down  at  a  busy 
street  intersection.  Held  negUgCDt  in  operating 
his  automobile  at  a  speed  in  ezceaa  of  10  miles 
an  hour  while  his  wind  shield  was  obacored  by 
rain,  etc 

2.  MuiooiFAi.  coBPouinomi  ^»705(2>— Dbit- 

KBS  OW  ATmnraBZLBB  AHD  PBinSTBUNB  IfUffr 
tJBB  OBDin ABT  CAXB  TO  ATOXD  mjCBT. 

While  pedostrians  walking  across  busy  pub- 
lic streets  are  reqnired  to  use  ordinair  care, 
drivers  of  vehicles  moat  abo  use  ordinary  care 
to  prevent  injories  to  pedestrians. 

3.  MuniCIPAL  OOBPOBATIOHS  ^»706(10)— -Fb- 
DESTBIAET  OAV  FIKSVia  THAT  OFEBATOB  OV 
TSHICLB  WILL  OB8BBTB  LAW. 

A  pedestrian  orowng  a  busy  street  has  tiie 
right  to  presume  that  a  motorist  will  not  ap- 
proach, either  on  the  wrong  side  <d  the  street 
or  at  an  excesrive  rate  of  speed,  and  will  en- 
danger him  without  warning  In  vi(dation  of 
Vi^cle  Act  1013,  H  12,  20,  and  22. 

4.  Municipal  cobpobatioits  «=»706(7)— Con- 
tbibutoar  hequokivcb  ov  pedestbiar  jc- 
bt  qifestion. 

Plaintiff,  a  pedestrian,  who  was  run  down 
by  a  motor  vdiide  proceeding  at  an  excessive 
rate  of  ejpeed  on  tiie  wrong  side  of  tbe  street, 
held  not  contributorily  negligent  as  a  matter 
of  law  in  failing  to  keep  a  lookoot  for  vehi- 
cles coming  from  the  direction  from  which  the 
defendant's  motor  approached,  where  plaintiff 
bad  no  reason  to  antidpate  injury;  the  guee- 
ticm  of  his  negUgmce  being  cm  of  fact. 

ff.  Atvkax,  and  bbbos  «s»996— TnvDiNOB  or 

TACT  ON  OONSUCTINO  XVlI»tRCB  OONCLUnTB. 
A  finding  of  fact  by  the  trial  court  on  a 
question  from  which  conflicting  inferences  might 
be  drawn  Is  conclusive  on  appeal. 

6.  Tbkai.  4»80— Couhskl  shouu)  uovb  to 
8tbiks  out  obnctjohablb  fobtxon  of  an- 

BWEB. 

Where  a  question  was  answered  without  ob- 
jection, counsel  if  deeming  the  answer  objec- 
tionable, should  move  to  strike  out  the  objec- 
tionable portion. 

7.  Appeal  and  bbbob  «=»237(2)  —  Wbebb 
question  was  an8webed  without  objec- 
tion motion  to  btbikb  neckesabt  to  bb- 

VIEW. 

Where  counsel  failed  to  move  to  strike  ohjee- 
tionable  portions  of  an  answer,  the  question  hav- 
ing been  aaswcred  without  objection,  the  mat- 
ter is  not  available  in  the  appellate  court  though 
Goansel,  after  the  question  was  answered,  made 
objections. 

Appeal  from  Superior  Court,  hoa  Angeles 
Conn^;  Frank  O.  Flnlayson,  Judge. 


4=9For  other  cues  lee  Mune  topic  and  KBT-NUHBEB  In  aU  Kay-Numbwed  DlgesU  and  Indezw 
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Action  b7  Andrew  Park  against  Thomas  J. 
Orbison.  Vrom  a  judgment  for  plaintiff,  de- 
f«3dant  appeals.  Affirmed. 

Duke  Stone,  of  Loi;  Angles,  tor  appellant 
Wfae'aton  A.  Oray,  of  Los  Angeles,  tor  re- 
spondent 

BABDIN,  Judge  pro  tem.  Plaintiff  was 
awarded  a  Judgment  for  ¥1»000  for  damages 
suffered  by  him  through  the  alleged  n^llgent 
op«ation  of  an  automobile  of  the  defendant 
at  the  intersection  of  Hill  and  First  streets 
In  the  city  of  Los  Angeles.  The  defendant 
denied  negligence  upon  his  part,  and  In  fur- 
ther defense  to  the  acti<n  pleaded  affirma- 
tively the  contributory  negllgoice  of  the 
plaintiff. 

The  accident  took  place  on  the  eroitaig  of 
December  16,  1914,  at  about  the  hour  of  7 
o'clock  p.  m.  and  at  a  time  vrbea  It  ms  dark 
and  stormy.  The  plaintiff  was  proceeding 
eastward  on  the  south  side  of  First  street 
and  intended  to  cross  HUl  street  at  its  inter- 
section with  First  street  When  be  reached 
the  outer  edge  of  the  sidewalk  and  before 
stepping  out  into  Hill  street  proper,  he  looked 
and  listeoed  for  approaching  vehicles  coming 
from  both  directions  on  that  street  He  was 
carrying  a  typewriter  in  his  hands  at  the 
time,  and  lap  robe  over  his  shoulders.  At 
about  200  feet  to  the  north  of  the  Intersec- 
tion of  the  streets  referred  to,  the  traffic  on 
Hill  street  is  accommodated  by  two  tunnels, 
one  for  the  use  of  a  railway  and  the  other 
for  the  use  of  automobiles  and  i>ede8trians. 
Plaintiff  testified  that  he  heard  the  sound  of 
an  automobile  emer^lDg  from  the  tunnel  to 
the  north  and  coming  towards  him,  and  that 
he  saw,  near  the  intersection  of  Hill  and 
Second  streets,  which  would  be  to  the  south 
and  approximately  400  feet  distant,  the  light 
of  an  automobile  approaching  from  that  di- 
rection. Estimating  that  he  had  an  abund- 
ance of  time  to  cross  the  street  without 
danp^er  from  the  machine  approaching  from 
his  rl^ht,  he  continued  bia  Journey  across 
Hill  street,  with  hia  eyes  fixed  upon  the  ma- 
rhlne  approaching  from  his  left  and  which 
was  close  at  hand.  At  the  instant  the  plain- 
tiff reached  the  center  of  Hill  street,  which  at 
that  point  Is  56  feet  wide  from  curb  to  curb, 
he  looked  to  his  right,  that  is,  to  the  south, 
and  saw  the  flare  of  the  light  of  the  automo- 
bile driven  by  the  defendant  and  attempted 
to  escape  the  impending  danger  by  stepping 
backward.  When  he  first  observed  this  ma- 
chine It  was  distant  so  plaintiff  testlfled, 
about  Iff  or  20  feet  and  coming  rapidly  to- 
wards bim.  Plaintiff  heard  no  warning  of  Its 
spproadi,  and  it  is  not  claimed  by  the  defend- 
ant tliat  any  such  warning  was  given.  The 
effect  of  its  projected  light  was  overcome 
by  the  light  of  cars  approaching  from  the  op- 
posite direction.  The  particular  street  crow- 


ing was  well  Uifhted  at  the  time  bj  street 
lights. 

The  xdalntlff,  unable  to  escape  collision, 
was  knocked  down  and  received  personal  In- 
juries for  which,  and  for  loss  of  earnings  b; 
reason  therettf,  Uie  court  awarded  him  Judg- 
ment 

The  plaintiff,  a  lawyer  and  publisher  by  oc- 
cupation, stated  that  he  was,  at  the  time  of 
the  accident  familiar  with  the  terms  of  the 
statute  regulating  the  usb  of  motor-driven 
v^Icles  upon  streets  and  highways  and  be- 
lieved that  he  was  exposed  to  no  danger  from 
any  vehicle  approaching  from  the  south  un- 
til he  had  passed  the  center  of  the  street. 
.  It  may  be  stated  that  the  automobile  tun- 
nel already  referred  to  Is  situate  at  the  east 
side  of  Bill  street,  the  west  wall  of  which 
projects  23  feet  out  Into  the  street  By  rea- 
son of  this,  all  automobiles  using  this  tunnel 
are  accustomed  to  make  the  east  sdde  of  Hiii 
street  In  the  near  vicinity  of  the  tunnel,  the 
principally  traveled  part  of  that  highway, 
such  use  extending  to  about  the  Intersection 
of  First  street  of  which  practice  both  parties 
to  the  action  were  familiar. 

The  defendant  testified  that  at  the  time  of 
the  accident  he  was  traveling  very  slowly 
and  on  the  right-hand  side  of  the  street  The 
evidence  is  sharply  conflicting  upon  both 
these  dements.  An  eyewitness  to  the  acci- 
dent estimated  the  speed  of  defendant's  auto- 
moUle  at  that  time  to  be  at  ttie  rate  of  from 
10  to  12  miles  per  hour,  while  tlie  plaintiff 
testified  the  rate  to  be  fn»n  16  to  20  mites  per 
bour.  If  the  offending  madtlne  traveled  as 
far  as  400  feet  or  substantially  tiiat  distance, 
whUe  the  plaintiff  was  walUng  from  tHe  curb 
to  Ae  coi^  of  the  street  a  distance  of  28 
feet  it  fidlows  that  Oie  speed  of  detemdanf a 
automobile  hadt  at  least  immediately  previous 
to  the  accident  been  very  rapid.  It  Is  very 
plainly  shown  by  direct  and  Indirect  evidence 
produced  at  the  trial  that  the  defendant  was 
not  traveling  on  his  right-hand  side  of  the 
street  as  claimed,  and  that  the  plaintiff  was 
struck  while  at  appoint  west  of  the  center  of 
Hill  street. 

[1]  It  appears  very  clear  to  us  that  the  de- 
fendant did  not  operate  his  automobile  at  the 
time  of  the  accident  in  a  careful  and  prudent 
manner  and  with  due  regard  for  the  safety  of 
pedestrians.  His  view  of  the  crossing  at  the 
intersecting  streets  was  obscured  and  ob- 
structed by  reason  of  the  condition  of  his 
wind  shield  because  of  the  falling  rain,  yet, 
notwithstanding  this,  he  was  traveling  at  a 
rate  ot  speed  in  excess  of  one  mile  in  six 
mlnutee.  He  blindly  ran  his  machine  across 
these  IntOTsectihg  streets  whm  pedestrians 
might  very  well  be  expected  to  be.  He  did 
not  see  the  plaintiff  until  it  was  too  late  to 
avoid  striking  him.  He  sounded  no  warning 
of  his  approach  at  the  street  crossing.  He 
was  not  txav^ng  upon  bis  rl^t-hand  side  of 
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the  street  u  the  statute  and  oommoii  usage 
required,  and  there  was  no  obstruction  or 
condition  of  the  street  reQuiring  his  depar- 
ture from  this  rule  of  the  road.  The  evidence 
abimdantly  supports  the  Sndlngs  of  the  trial 
court  as  to  the  defendant's  negligence. 

[2]  It  is  insisted  that  the  plaintiff  should 
be  precluded  from  recovering  in  this  action 
for  the  reason  that  his  conduct  dearly  es- 
tablished contributory  negligence  In  that  it 
was  plaintiff's  duty  to  ke^  a  diarp  lookout 
for  the  approach  of  vehicles  coming  from 
both  directions  and  at  all  times  and  at  every 
pc^ttt  while  crossing  the  street;  and  that, 
having  seen  the  lights  of  automobiles  coming 
from  both  his  left  and  his  right,  he  sboulcj 
have  kept  a  lookout  for  both  approaching  ma- 
chines,  although,  he  had  not  passed  the  cen- 
ter line  of  the  street  at  the  time  of  the  acci- 
dent 

While  it  la  true  that  pedestrians  walking 
across  busy  public  streets  are  required  to  nse 
ordinary  care  to  see  that  they  do  not  collide 
with  or  are  mn  over  v^des,  it  la  like- 
wise true  thatr  the  drivers  of  v^ldes  must 
use  ordinary  care  to  prevent  injury  to  pedes- 
trians under  such  drcumstancea.  Brown  v. 
Braabear.  22  Gat  App.  135,  133  Pac.  SOS; 
Wlezorek  v.  Ferris,  176  Cal.  363, 167  Pac.  234. 

[3-S]  The  scene  of  the  accident  was  In  the 
business  section  of  a  populous  city.  The 
plaintiff  did  as  a  prudent  man  would  have 
done  under  like  circumstances.  He  was  jus- 
tified in  his  belief  that  he  bad  ample  time  to 
at  least  reach  the  center  of  Hill  street  before 
there  could  be  any  danger  coming  from  his 
right  He  was  warranted  in  believing  that 
any  machine  approaching  from  that  direction 
would,  as  required  by  law,  and  in  conformity 
with  the  customary  usage  of  the  street  at 
that  particular  place  by  reason  of  the  local 
conditions  well  known  to  both  plalntUC  and 
defendant,  and  already  referred  to,  travel  on 
the  east  side  of  Hill  street  And  he  further- 
more was  entitled  to  the  assurance  that  the 
driver  of  any  vehicle  approaching  from  his 
right  would  use  such  care  and  drcumspectlou 
as  the  circumstances  required,  and  that  such 
macOilne  would  not  approach  at  an  excessive 
rate  of  siKed  nor  endanger  him  without 
warning.  Vehlde  Act  1913,  ii  12,  20,  and  22 ; 
Stats.  1813,  c.  826.  For  the  trial  court  to 
have  held  as  a  matter  of  law  that  the  plain- 
tiff's conduct  was  such  as  to  coustitute  negU' 
gence  under  the  circumstances  set  out  would 
have  required  the  adoption  of  a  standard  of 
care  and  circumspection  on  the  part  of  a  pe- 
destrian crossing  intersecting  streets  not  In 
accord  with  the  customary  use  of  streets  by 
pedestrians  under  like  circumstances,  nor 
obedient  to  any  rule  of  law  which  has  been 
brought  to  our  attention. 

The  cases  of  Nioei  v.  Empire  Laundry  Co., 
117  Cal.  257,  49  Pac.  185.  ond  Brown  v.  Pa- 
cific Electric  BaUway  Co.,  167  CaL  188,  138 


Paa  1005,  do  not  Jnstlfy  the  contmtlons  made 
by  appellant  on  this  particular  point.  The 
question  of  whether  the  conduct  of  iVlalntiff, 
upon  the  occasion  referred  to,  amounted  to 
negligence  or  not.  Is  to  be  determined  from 
the  attendant  circumstances.  He  was  not 
bound  to  look  and  listen  for  approaching  vehi- 
cles when  he  started  across  the  street 
gardless  of  the  circumstances  of  his  environ- 
ment. There  might  well  be  circumstances 
when  to  fall  to  do  so  would  amount  to  negli- 
gence. Mann  v.  Scott  182  Pac.  281,  dedded 
June  13,  1919.  And  for  like  reasons  It  can- 
not be  said,  as  a  matter  of  law,  that  plaintiff 
was  n^llgent  in  not  keeping  a  vigilant  look- 
out for  approaching  machines  coming  from 
hoth  directions  before  lie  readied  the  center 
of  the  street 

But  in  the  instant  case  tiie  evidence  shows 
that  whether  required  by  any  positive  role 
of  law  or  not  to  look  and  listen  for  approadi- 
Ing  vehicles  coming  from  both  directions  be- 
fore CTOsdng  the  street,  the  plaintiff  did  in 
fact  so  act  It  Is  true  that  he  did  not  look  to 
his  right  again  until  he  reached  the  center  of 
the  street;  but,  as  a  reasonably  prudent  man, 
be  was  Justified  in  this  conduct  by  reason  of 
the  attendant  drcnmstances.  Not  tmly  had 
he  estimated  that  he  had  ample  time  to  cross 
the  street  before  be  would  be  liable  to  any 
danger  from  the  defendant's  automobile  on 
account,  of  Its  relatively  great  distance  from 
him  when  he  took  up  his  Journey  across  the 
street,  but  he  had  the  right  to  assume  that 
the  driver  of  that  machine  would  perform 
his  duty  and  obey  the  law.  Harris  v.  John- 
son. 174  Cal.  55, 161  Pac.  1155,  L.  R.  A.  1917C. 
477.  Ann.  Oas.  1918E.  560;  Scott  v.  Sau  Ber- 
nardino Talley,  etc..  Co.,  152  Cal.  004, 98  Pac. 
677. 

The  question  of  plaintiff's  alleged  contribu- 
tory negligence  was  a  question  for  the  trial 
court  and  the  following  language  from  the 
somewhat  similar  case  of  Blackwell  v.  Ren- 
wick,  21  Cal.  App.  131, 131  Pac.  94,  may  well 
be  applied  to  this  case : 

**In  this  cose,  under  the  state  of  the  evidence, 
as  we  have  briefly  summarized  it  it  became  tiie 
duty  of  the  court  to  determine  tiie  question  as 
to  the  negligCQce  of  the  defendant  and  as  to 
whether  plaintiff  waa,  under  all  of  the  circam- 
Btnnces  shown,  guilty  of  contributory  negligence, 
and  with  the  concluaionB  thereon  made,  under 
the  authorities,  an  appellate  court  cannot  In- 
terfere." 

[1,71  There  Is  no  merit  in  the  claim  that 
the  court  committed  error  in  admitting  hear- 
say evidence  when  it  permitted  the  plaintiff 
to  testify  as  to  the  effect  attacks  of  dizziness, 
stated  to  have  resulted  from  the  Injury  com- 
plained of.  had  upon  his  mental  feelings. 
The  question  was  a  proper  one,  and  not  ob- 
jected to.  In  answer  to  this  question  it  was 
testiSed  that  upon  one  occasion,  a  considera- 
ble time  after  the  acddent .  when  attacked 
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hj  dizziness,  plaintiff  saw  a  former  buedcess 
associate  with  a  broad  smile  upoA  bia  face, 
who  asked  the  plaintiff  "where  he  had  gotten 
his  drlnlE."  Gounael  for  the  defendant  was 
silent  until  the  question  had  been  fully  an- 
swered, and  then  said,  "We  object  to  that  as 
Incompetent,  Irrelevant,  and  Immaterial." 
The  claim  ia  now  made  that  a  portion  of 
the  answer  was  hearsay  and  was  a  ctmcln- 
sion  of  the  witness  and  too  remote  In  time 
to  be  admissible  at  all.  The  proper  remedy 
was  for  counsel  for  the  defendant  to  hare 
made  a  motion  at  the  time  this  testimony  was 
given  to  strike  out  the  objectionable  portion 
of  the  answer,  if  it  contained  any  such  mat- 
ter. People  V.  Swist,  136  Cal.  B20,  69  Pac. 
223;  People  t.  Cole,  141  Oal.  88,  74  Pac.  547. 
Having  ftilled  to  avail  himself  of  the  remedy 
at  hand,  defendant  may  not  now  complain, 
even  though  the  objection  made  at  the  trial 
be  now  subject  to  amendment  so  as  to  Inclvde 
grounds  of  objection  not  then  stated,  which, 
ot  course,  cannot  be  granted.  The  porUon 
of  the  answer  now  criticized,  while  perhaps 
not  directly  responsive  to  the  question,  was 
relevant  and  material  to  the  issue  ol!  dam- 
ages. 

The  Judgment  Is  affirmed. 


We  concur; 
ABDS,  J. 


WASTE,   P.  J.;  EICH- 


BECE  et  eL  v.  RANSOMB-CRUMMBT 

CO.  et  aL    (Civ.  28S0.)  " 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  Califoniia.    Aug.  14,  1918.  Bebear- 
Denied  by  Supreme  Court  Oct  0,  1919.) 

1.  CoNsmiTTiONAi:.  LAW  4=3290(1)— AasESS- 

HKNT  FOB  IHPBOVSUBmS  INVAUD  WHEBB 
LOCAL  BOABD  HAD  MO  JTTBtSDIOTlON. 

Owner  attacking  assessment  on  ground  that 
local  board  failed  to  acquire  original  jurisdic- 
tion may  rest  on  the  constitutional  guaranty 
that-  faia  property  may  not  be  taken  without  due 
process  of  law. 

2.  MUXICIPAI,  CORPORATtOMS  ^=>488,  489(5)— 
WllEBB  ASSESSMENT  VOID,  OWNEB  NEED  MOT 
APPEAL  BUT  BEBI8T  ENFOBCEUBNT  ON  JU- 
BISDICTTOr^AL  OBOUNDB. 

If  the  invalidity  of  the  initial  resolation  of 
intention  is  apparent  on  Its  face,  the  owner  is 
not  required  to  seek  its  correction  bj  appeal  to 
the  council,  but  may  atand  uptm  bia  rights 
whenever  an  attempt  is  made  to  assert  any  claim 
based  on  a  vbid  assessment. 

3.  Constitutional  law  cg=)251— Due  pbo- 

CBSS  or  LAW  AS  A  DEFENSE. 

Constitotional  guaranty  agninst  taking  of 
property  without  due  process  of  law  is  always 
and  everywhere  proscnt  to  protect  the  citizen 
ngainst  arbitrary  interfctmcs  with  bis  rights. 


4.  Constitutional  law  «=»251— "Due  pbo- 
cess  op  law"  defined. 

"Due  process"  of  law  la  the  exact  equivalent 
of  the  "law  'of  the  land"  as  used  in  tbe  Magna 
Charta,  and,  broadly  speaking,  means  that  be- 
fore a  man's  life,  liberie,  or  property  may  be 
taken  by  the  state,  be  must  be  given  notice  of 
tbe  proceedinga  wbidi  may  terminate  in  the 
taking,  and  be  given  an  opportunity  to  be 
heard  in  his  own  defense,  the  notice  to  be  a 
real  and  reasonable  one,  and  the  hearing  such 
as  ordinarily  or  at  least  reasonably  is  given  in' 
similar  cases. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due 
Process  of  Law.] 

5.  Constitutional  law  ^=>27S(1)— Pebfobm- 
ance  of  initial  btatutobt  act  necessabt 

10  DUE  PBOCESa  OF  LAW,  ' 

If  tbe  statute  requires,  as  the  initial  step 
in  the  process  of  depriving  a  man  of  bis  prop- 
erty, tbe  {lerformance  of  a  specifically  defined 
act,  that  act  must  be  performed  substantiaUy, 
or  no  jurladiiAion  exists  for  furUier  action  in 
that  proceeding  against  him. 

6.  MuniOXPAZ.  COBPOBATIONS  «=3408(1)— ACTB 
BBGAaOIKO  BPXOIAL  ASBBBBJaCNia  TO  BE  LIB- 
XBALLT  COSSIBUED. 

Legislative  acts  regarding  q>eeial  assess- 
ments for  public  improvements  are  to  be  liber- 
ally construed. 

7.  CONSTITCrnONAL  LAW  «S»309(1)— SUUlfONB 
NOT  IN  COMPLIANCE  WITH  StATUTB  WAKTZHG 
IN  DUB  PftOCBBS  OF  UW. 

If  any  statement  expressly  required  by  Code 
Civ.  Proc.  I  '407,  to  be  made  in  summons,  is 
entirely  (Knitted,  service  of  summons  does  not 
give  the  court  jurisdiction  to  proceed  against 
the  defendant;  such  service  not  constituting  tbe 
notice  to  defendant  essential  to  due  process  of 
law. 

8.  Pbooibb  4;»104— Gokfluncs  with  staI- 
utb  necessabt  fob  cohbtbdctive  sebvxoe. 

Where  constructive  service  is  permitted,  tbe 
substantial  requirements  of  the  statute  regard- 
ing tbe  matters  to  be  stated  In  the  published  no< 
tice  must  be  fulfilled. 

D.  Municipal  cobfobattons  $=»513(7)— Bub* 

DEN  on  THE  STATE  TO  SHOW  NOTICE  OF  PBO- 
CEEDINOB  FOB  STREET  lUPBOVEMENT. 

The  burden  is  on  the  state,  and  those  claim- 
ing nnder  it  adversely  to  the  individual  pursuant 
to  proceedings  for  street  improvements  under 
the  Vrooman  Act,  to  show  that  the  individual 
had  notice  of  the  proceedings;  notice  in  soch 
case  being  Implied  from  publication. 

10.  LrarrATioif  of  actions  «s>1  —  Public 

POrJOT  BEQinCRSS  ENFOBCEKENT  OF  BTATUTE. 

Statntcs  of  limitations  are  upheld  and  en- 
forced r^aidleis  of  personal  hardship  because 

public  policy  requires  it. 

11.  Municipal  oorpobations  «g=»4ij0(l)— Fil- 
ing OF  MAP  AND  BErEBENCE  TIIICRETO  IN 
BE30LUTI0N  OF  INTENTION  MANDATORY, 

In  street  pavement  proceedings  undor  Vroo- 
man Act,  the  filing  of  map  or  plat  showing 
territory  to  bo  included  in  assessment  district. 
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aod  the  reference  thereto  in  resolotion  of  in- 
tention under  St.  1913.  p.  406,  are  mandatory 
and  jurisdictional  requirementa. 

12.  Constitutional  law  «=»289— Omission 
of  btatutobt  bequibehbnt  in  fitocebdina 
fob  stbbbt  ilcpboveiisifts  bendbbs  in- 
VALID. 

Where  a  clear  statutory  requirement  is  omit* 
ted  from  the  Initial  resolution  or  process  which 
is  the  means  of  imparting  notice  of  proceedings, 
the  rule  of  liberal  construction  most  yield  to 
the  constitutioual  guaranty  of  doe  process  of 
law. 

13.  SlDRZOIPAIi  COBFOBJlTIONB  4s»321(V — 
FiNDIHO  THAT  BBSOLUTIOIT  OF  ZNTEHIXON  IS 
BUmCIBNT  concLuaiVB. 

li^  in  restdution  of  Intention  In  improvement 
proceedings,  there  is  not  an  entire  omission  of 
a  statutory  requirement,  but  merely  a  defect, 
a  court  may  properly  determine  there  has  or 
has  not  been  a  substantial  compliance  with 
the  etatate;  the  trial  court's  determination 
being  rontroUing  in  absence  of  abase  of  discre- 
tion. 

14.  Municipal  cobpobations  €:=9488,  489(5) 
—  Requirement  foe  filing  map'  of  im- 
provement JUBIBDIcnONAL. 

Owner's  failure  to  object  to  street  improve- 
ment proceedings  on  ground  that  map  or  plat 
was  not  filed  or  referred  to  resolnUon  of  in- 
tention was  not  waiver  of  the  objection,  under 
Vrooman  Act,  |  6H !  such  requirements  affect- 
ing jurisdiction  to  which  the  statute  has  no  ap- 
plication. 

Appeal  from  Superiw  Coart,  Santa  dara 
County;  Beasly,  Judge. 

Action  by  Fred  Beck  and  others  against 
the  Ransome-Crummey  Company  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

R.  M.  F.  Soto,  of  Saa  Francisco,  for  appel- 
lants. 

Louis  Oneal  and  Be^  &  McGomlsb,  all 
of  San  Jose,  for  respondentflL 

BRITTAIN.  J.  Fred  Bedc.  witb  82  other 
propetty  awnen  of  San  Joae,  obtained  a 
Judgment  against  the  Ransome-Crummey 
Company  and  the  city  treasurer  of  that  city 
quieting  the  title  to  their  respective  lands  as 
against  any  claim  ot  nea,  and  enjoining  the 
issuance  of  bonds,  based  upon  work  done  by 
the  Ransome-Crummey  Company,  under  pro- 
ceedings taken  by  tbe  city  conndl,  for  paving 
and  otber^'lse  Improving  north  Thirteentli 
street  In  San  Jose  from  Santa  Clara  street 
to  the  northerly  limits  ot  the  city.  The  de- 
fendants appeal.  The  dty  treasurer  has  no 
personal  interest  in  the  controversy. 

The  appellants  do  not  make  any  dear  and 
direct  attack  upon  the  judgment,  except 
that,  the  suit  being  one  In  equity,  the  Judg- 
ment should  be  reversed  on  the  authority  of 
Coleman  v.  Spring  Construction  Co.,  182  Pac. 
473.   The  portion  of  that  dedsion  to  which 


reference  is  made  was  to  the  effect  that  a 
property  owner  may  not  permit  public  work 
to  be  done  and  thereafter  attack  the  validity 
of  the  jurisdictional  proceedings  leading  to 
the  assessment.  The  statement  was  unneces- 
sary to  tlie  decision  of  the  case,  which  in- 
volved the  question  of  original  jurisdiction. 
Further  hearing  was  denied  by  the  Supreme 
Court,  witb  an  expression  of  Its  disapproval 
of  the  statement  Coleman  v.  Spring  Con- 
struction  Co.,  182  Pac.  473. 

[1,2]  When  an  assessment  Is  attacked  ou 
the  ground  that  the  local  board  failed  to 
acquire  original  jurisdiction,  the  owner  may 
rest  on  the  constitutional  guaranty  that  lils 
property  may  not  be  taken  without  due  pro- 
cess of  law.  If  jurisdiction  is  lacking,  no 
equities  asserted  by  the  contractor  can  pre- 
vail. Schwlesau  v.  Mahon,  110  Cal.  543,  42 
Pac.  1065;  Heft  v.  Payne.  97  Cal.  108,  31 
Pac.  844.  If  the  Invalidity  of  the  Initial  res- 
olution of  intention  is  apparent  on  its  face, 
the  owner  is  not  required  to  seek  Its  correc- 
tion by  appeal  to  the  council.  He  may  stand 
upon  his  rights  whenever  nn  attempt  is  made 
to  assert  any*  claim  based  on  an  assessjncut 
void  on  its  face.  City  Security  Co.  v.  Hnr- 
vey,  178  Cal.  682,  169  Pac.  380.  In  this  case 
the  respondents  maintain  the  resolution  of 
intention  was  void  because  it  provided  for  a 
district  assessment  and  made  no  reference  to 
a  map  of  the  district  required  to  be  on  file 
when  the  resolution  was  adopted.  On  each 
side  of  this  question  the  usual  argument,  sup- 
ported by  the  usual  dtation  of  multitudinous 
autboritiea  from  this  and  other  states,  is 
made. 

This  court  recently  had  occasion  to  analyze 
the  able  opinion  written  by  Mr.  Justice  Sbaw 
of  the  Supreme  Court  in  the  leading  case  of 
Chase  v.  Tront,  146  Gal.  802,  60  Pac.  81. 
Hearing  was  granted  by  the  Supreme  Court 
and  is  now  pending  in  the  case  In  which 
this  analysis  was  made.  Watkinson  v. 
Vaughn,  28  Cal.  App.  Dec.  657.  i  Reference  to 
the  opinion  of  this  court  in  Watkinson  v. 
Yaugbn  is  not,  therefore,  in  present  reliance 
upon  it  as  an  authority,  but  to  avoid  Incor- 
porating in  this  oplnitm  a  further  analysis 
of  Chase  v.  Trout. 

Doubt  existing  in  the  minds  of  public  olh- 
dals  and  attorneys  regarding  the  application 
of  well-established  mles  of  law  has  placed 
upon  the  property  owners  of  the  state  and 
upon  those  engaged  in  the  business  of  mak- 
ing public  improvements  a  heavy  burden  of 
expense,  annoyance,  and  delay  through  the 
litigation  which  is  Instituted  either  by  prop- 
erty owners  or  the  contractors  in  regard  to 
practically  every  important  public  Improve- 
ment. In  every  such  suit  the  property  own- 
er relies  on  the  constitutional  guaranty  of 
due  process  of  law.    In  many,  probably  In 


*  Rehearing  pending  In  Suprema  Court. 
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most,  of  tbe  cases  the  questloa  of  constita- 
tlonal  guaranty  bas  no  proper  place.  In  the 
clear  and  learned  opinion  In  Chase  r.  Troat. 
the  prbidples  eovemlng  the  rule  of  due  pro- 
cess of  law  In  public  Improrement  cases  were 
discussed.  Notwitbsbmdlng  the  fact  that 
the  decision  in  that  case  was  rendered  iE 
1905,  and  has  probably  been  dted  in  every 
public  Improvement  case  iirislng  in  Cali- 
fornia since  that  date,  the  clear  statement  of 
the  meaning  of  the  constitutional  guaranty 
of  due  process  of  law,  as  applied  to  such 
cases,  seems  to  have  been  misapprehended. 

[S-Sl  It  is  as  imposslUe  to  define  with  pre- 
cision "dne  process  of  law,"  as  it  Is  exactly 
to  define  "fraud"  or  "police  power."  As  ap- 
plied to  different  classes  of  cases,  courts,  by 
process  of  Includon  and  exclusion,  apply  the 
principles  Inrolved  in  the  phrase.  The  Su-. 
preme  Court  of  the  UnUed  States  baa  said 
that  without  the  constitutional  guaranty  the 
right  of  private  property  could  not  be  said  to 
exist  in  the  sense  in  whidi  It  is  known  to 
our  laws.  Odioa  t.  Hernandez  y  MOTales, 
230  U.  S.  m  33  Unp.  Ct.  1033.  B7  L.  Ed.  1427. 
Tbe  guaranty  is  always  and  everywhere 
present  to  protect  the  dtlzen  a^lnst  arbi- 
trary interference  with  his  rights.  TJlman  v. 
Baltimore,  72  Md.  687.  20  Atl.  141.  21  AtL 
709,  11  L.  B.  A.  224.  Due  process  of  law  Is 
the  exact  equivalent  of  the  law  of  tbe  land 
as  used  in  the  Magna  Charta.  Murray  v. 
Hobofcen  L.  &  I.  Co.,  18  How.  272,  16  h.  Ed. 
372.  Broadly  speaking,  it  means  that,  be- 
fore a  man's  life  or  liberty  or  property  may 
be  taken  by  the  state,  he  must  be  given  notice 
of  the  proceedings  which  may  terminate  in 
the  taking,  and  be  given  an  opportunity  to  be 
heard  In  his  own  defense.  It  means  farther 
that  the  notice  shall  be  a  real  and  reason- 
able one,  and  the  hearing  such  as  ordinarily, 
or  at  least  reasonably,  is  given  In  similar 
cases.  Simon  v.  Craft,  182  U.  S.  427,  21  Sup. 
Ct.  836,  45  L.  Bd.  U66 ;  Lent  v.  TillsQn,  140 
U.  S.  316,  71  Snp.  Ct.  825,  35  Ii.Bd.41fi: 
Turpin  V.  Lemon,  187  D.  S.  51,  23  Sup.  -Ct 
20,  47  L.  Ed.  70;  Galpin  v.  Page|H8  Wall. 
350,  21  hi  Ed.  959.  The  law  of  the  land  does 
not  necessarily  mean  simply  statutory  law, 
for  no  state  can  make  everything  due  pro- 
cess of  law,  which  by  Its  owb  legislation  It 
declares  to  be  such.  Burdtck  v.  People,  149 
lU.  600,  36  N.  E.  948,  24  L.  K.  A.  152,  41  Am. 
St  Bep.  329.  On  the  other  band,  if  the  stat- 
ute requires  as  the  Initial  step  in  the  pro- 
cess of  depriving  a  nian  of  his  property  the 
performance  of  a  specifically  defined  act,  un- 
less that  act  be  performed  substantially  no 
Juriadictloik— power— exists  for  further  ac- 
tion in  that  proceeding  against  him. 

[•-«]  The  analogy  between  the  ordinary 
snlt  at  law  and  proceedings  for  tbe  levy  of 
qiedal  assewments  for  pubUc  Improvements 
la  not  exact,  but  tbe  same  broad  principles 
of  common  right  and  common  sense  control 
the  application  of  tbe  law  of  the  land  to  the 
184P^28 


question  of  Jurisdiction  in  both  instances. 
Legislative  acts  regarding  special  assess- 
ments for  public  Improvements  are  to  he 
liberally  construed.  So,  too.  are  the  provi- 
sions of  tbe  Code  of  Civil  Procedure.  Code 
Civ.  Proc.  I  4.  Such  acts  usually  prescribe 
with  more  or  less  particularity  what  the  res- 
olution of  intention  shall  contain.  Tbe  Code 
of  Civil  Procedure  prescribes  what  Shall  be 
stated  in  the  summons  In  a  dvll  suit.  Code 
Civ.  Proc.  I  407.  If  any  Statement  expressly 
required  by  the  statute  to  be  made  In  the 
summons  is  entirely  omitted,  Its  service  does 
not  give  the  court  iurisdiction  to  proceed 
against  the  d^endant,  because  in  legal  effect 
he  has  received  no  notice  at  all  of  the  pro- 
ceeding. The  law  of  the  land  in  such  a  case 
has  not  been  oK^yed,  and  the  defendant  may 
rely  upon  tbe  constitutional  guaranty.  The 
fact  that  a  former  statute  may  have  required 
fewer  or  more  or  different  tacts  to  be  stated 
does  not  change  the  mle.  The  requirements 
of  His  statute  In  force  at  the  time  the  sum- 
mons Is  issued  must  be  subtantlally  obeyed, 
or  its  service  does  not  constitute  the  notice 
essential  to  doe  process  of  law.  A  defective 
summons,  which  does  not  meet  tbe  require- 
ment  of  substantial  compliance  with  the  stat  • 
nte,  may  be  amended;  but  in  that  case  no 
tlce  Is  not  complete  and  Jurisdiction  to  pro 
ceed  does  not  exist  until  after  service  of  sucl» 
a  summons  as  the  law  requires.  Becaust^ 
service  of  an  unlawful  or  void  summons  Ir 
Ineffectual  to  give  the  defendant  notice,  he 
is  under  no  obligation  to  call  Its  defects  to 
the  attention  either  of  tbe  court  or  tbe  plain- 
tiff. He  may  safely  proceed  with  his  own 
business  as  if  no  suit  were  pending.  If  in 
such  a  case  the  court  should  proceed  to  Judg- 
ment, regardless  of  any  change  In  tbe  defend- 
ant's position  or  of  any  expenditure  or  los? 
sustained  by  the  plaintiff,  the  defendant'^ 
property  cotild  not  be  taken  on  execution  no- 
wonld  the  plaintiff  be  heard  upon  a  claln' 
that  the  defendant  should  have  waived  the 
protection  of  the  Constitution.  In  cases 
where  constructive  service  is  permitted,  the 
substantial  requirements  of  the  statute  re- 
garding the  matters  to  be  stated  in  the  pub- 
lished notice  also  must  be  fulfilled.  These 
rules  of  law  relating  to  the  matter  of  ob- 
taining Jurisdictlm  In  a  dril  action  are  toe 
famUlar  to  every  Judge  and  practicing  at- 
toniey  to  require  dtatlon  of  anthority.  Bach 
essential  requirement  has  its  counterpart  In 
tbe  matter  of  loltlatlDg  proceedings  for 
charging  private  property  with  the  cost  of 
local  impTDvements. 

[I,  II]  In  proceedings  under  tbe  Vrooman 
Act  (St  1886,  p.  147).  there  is  no  provision 
for  personal  service.  Notice  is  Implied  from 
publication.  Tbe  notice  is  tbe  essratlal  thing 
as  distinguished  from  knowledge.  It  must 
be  the  notice  required  by  the  statute,  not 
some  other  publication.  It  must  be  sub- 
stantially the  same  in        similar  cases. 
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Otherwise,  It  would  depend  upon  the  per- 
sonal views  of  different  judges  in  successive 
suits,  perhaps  upon  the  same  assessment, 
whether  or  not  the  original  power  existed  to 
order  the  work  done.  Uniformity  in  the  ad* 
ministration  of  Justice  is  a  substantial  right. 
Hansome-Crumuiey  Co.  v.  Bennett,  177  Cal. 
•{565,  171  Pac.  304.  The  burden  Is  on  the 
state  and  those  claiming  under  it' adversely  to 
the  Individual  to  show  that  be  has  had  uo- 
tlce.  In  the  matter  of  jurisdiction  the  in- 
dividual is  not  required  to  show  that  he  has 
not  had  knowledge.  If  the  contractor  In  such 
cases  signs  a  contract  in  disregard  of  the 
law  requiring  a  iwrtlcular  kind  of  notice  to 
be  given,  when  he  has  expended  his  money 
be  is  in  no  worse  position  than  if  he  dis- 
regarded the  law  concerning  limitations  of 
actions  and  neglected  to  bring  suit  on  a 
promissory  note  within  the  statutory  period. 
Statutes  of  limitations  are  upheld  and  en- 
forced regardless  of  i>ersonal  hardship  be- 
cause public  policy  requires  it  Similarly 
that  broader  public  policy  which  protects 
the  individual  against  encroachment  of  the 
state  without  sanction  of  law  requires  that 
legislative  enactments  prescribing  that  cer- 
tain things  must  be  done  to  authorize  the 
state  to  Invade  private  rights  must  be  en- 
forced. 

In  the  present  case  the  common  council  of 
San  Jose  undertook  to  order  the  work  done 
under  the  sanction  of  the  Vrooman  Act, 
which,  among  other  things,  provides  that 
under  certain  circumstances  the  council  may 
make  the  expense  of  a  contemplated  public 
hnprovement  chargeable  upon  a  district.  The 
resolution  of  Intention  In  such  a  case  is  re- 
quired to  "describe  the  said  district  and  refer 
to  a  plat  or  map  approved  by  the  city  coun- 
cil, which  shall  indicate  by  a  boundary  line 
the  extent  of  the  territory  to  be  Included  In 
said  assessment  district,  which  plat  or  map 
shall  be  on  file  in  the  office  of  the  city  en- 
gineer before  said  superintendent  of  streets 
shall  proceed  with  the  publication  and  post- 
ing of  notices  of  street  work,  and  shall  gov- 
ern for  all  details  as  to  the  extent  of  the 
said  assessment  district."  Stats.  1813,  p. 
406. 

[11]  The  resolntlon  of  intention  in  questim 
on  this  appeal  is  incorporated  in  tlie  findings 
by  a  reference  to  a  copy  aE^>ended  to  the  de- 
fendants' answer.  It  describes  the  work  to 
be  done,  declares  that  in  the  opinion  of  the 
mayor  and  council  the  work  is  of  more  than 
ordinary  public  beneUt^  and  that  the  costs 
and  expenses  are  made  chargeable  to  an  ^ 
seasment  district  which  was  declared  to  be 
the  district  benefited  and  which  is  described 
with  reasonable  certainty.  It  contains  uo 
reference  to  any  plat  or  map  approved  by  the 
city  council,  and  there  is  no  suggestion  in 
the  appeUanta*  brief  that  such  a  map  as  was 
required  by  the  statute  to  be  on  file  at. the 
time  the  re8<dut|on  was  passed  was  in  tact 


on  file.  The  requirement  of  the  statute  Is 
as  positive  in  regard  to  the  reference  to  the 
map  as  that  of  section  407  of  the  Code  of 
CivU  Procedure  that  the  summons  must  con- 
tain a  notice  that  unless  the  defendant  ap- 
pears the  plalntUf  will  take  judgment  or 
apply  to  the  court  for  other  relief  demanded 
in  the  complaint.  These  requirements  are 
mandatory  and  Jurisdictional  in  the  one  case 
as  in  the  other.  Cooley,  Const.  Lim.  (7th 
FM.)  p.  747;  1  Cooley,  Taxation  (3d  Ed.)  p. 
639  ;  2  Cooley,  Taxation  (3d  Ed.)  p.  1241; 
Brown,  Jurisdiction  (2d  Ed.)  SS  51,  169a, 

[1 2, 1 3]  Where  a  "clear  statutory  require- 
ment Is  omitted  from  the  initial  resolution 
or  process  which  Is  the  means  of  imparting 
notice  of  adverse  proceedings,  the  rule  of 
liberal  construction  must  yield  to  the  consti- 
tutional guaran^  of  due  process  of  law. 
Courts  cannot  In  a  particular  case  dispense 
with  any  element  of  notice  which  the  Legis- 
lature has  enacted  shall  be  given  In  all  simi- 
lar cases.  If,  either  in  the  summons  or  in 
the  resolution,  there  is  not  an  entire  omis- 
sion of  a  statutory  requirement,  but  merely 
a  defect,  a  court  may  properly  determine 
there  has  or  has  not  been  a  substantial  com- 
pliance with  the  statute  dependent  upon  the 
facts  of  the  particular  case.  This, neces- 
sarily calls  for  the  exercise  of  that  faculty 
which  Mr.  Chief  Justice  White  of  the  Su- 
preme Court  of  the  United  States,  in  dis- 
cussing the  meaning  of  the  word  "reason- 
able" In  the  Sherman  Act  (Act  July  2.  isyo, 
c.  647,  26  Stat.  209)  designated  as  "practical 
common  sense."  Standard  Oil  Case.  221  U. 
S.  1,  31  Sup.  Ct  502,  55  Ll  Ed.  619,  34  L.  R,  A. 
(N.  S.)  834,  Ann.  Gas.  1912D,  734.  This  judg- 
ment of  what  is  a  substantial  compliance  with 
the  statute  is  to  be  exercised  In  the  first  in- 
stance  by  the  trial  court  If  the  case  Is  one 
where  a  requirement  of  the  statute  has  not 
been  entirely  disr^rded,  its  determinatlfHi 
of  the  question  of  substantial  ocHnpliauce 
ought  to  be  controlling  In  tlie  nbsoice  of  an 
abuse  of  discretion.  In  the  present  case  the 
resolutitML  shows  the  absence  of  any  reference 
to  the  map  or  plat  required  by  the  statute. 

[14]  On  belialf  of  the  appellants  it  is 
argued  that  under  section  of  the  Vroo- 
man Act  (added  by  St  190B.  p.  31)  aU  objec- 
tions to  any  act  or  proCeedii%  prior  to  the 
date  of  notice  of  award  not  made  In  writ- 
ing within  10  days  from  the  date  of  the 
first  publication  of  notice  of  award  of  con- 
tract shall  be  deemed  to  have  hem  waived. 
By  the  last  clause  of  sectltm  9^  matters  di- 
rectly affecting  the  Jurisdiction  of  the  coun- 
cil to  order  the  work  are  excited  express- 
ly from  Its  provisions. 

It  is  next  argued  that,  since  the  Vrooman 
Act  did  not  originally  require  that  a  map  or 
plat  should  either  be  on  file  or  referred  to 
in  the  resolution,  the  zequlrement  contained 
In  the  act  under  which  these  proceedings  are 
taken  was  not  a  onutltuttonal  pzerequUlta. 
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Reference  la  made  to  *  nurnbei  of  cases  with 
a  l^Kthy  quotation  from  tlie  opinion  in  Im- 
perial Land  Co.  t.  Imperial  Irrigation  Dis- 
trict, 178  CSI.  660,  161  Pac.  113. 

In  that  case  the  court  conatraed  certain 
curative  provtslottB  of  the  Bridgford  Act 
(Stats,  of  1897.  p.  254).  The  legal  effect  of 
this  and  similar  decistoos  Is  that,  if  consti- 
tutional preregolsltes  are  met,  the  rule  of 
due  process  of  law  has  not  been  violated. 
This  Is  simply  nnothfer  way  of  saying  that 
the  rule  of  due  process  of  law  requires  rea- 
sonable notice  of  hearing  and  an  opportunity 
to  be  heard.  It  does  not  detennine  what  rea- 
Bonable  notice  l^  and  no  delusion  of  any 
court  of  the  United  States  haa  twen  cited 
which  holds  that  anything  less  than  sub- 
stantial compliance  with  what  the  Legislature 
has  determined  ahell  constitute  notice  meets 
the  constitutional  prerequisite.  After  Juris- 
diction attaches  dlCFerent  principles  come 
Into  play,  and  the  constitutional  guar- 
anty of  "due  process  of  law"  is  rarely  in- 
volved. This  phase  of  the  general  subject  is 
discussed  in  the  opinion  of  Hutchinson  Co. 
T.  Goughlln,  184  Pac.  430,  No.  2723,  eied  this 
day. 

The  Judgment  appeoled  from  mlgbt  be  sus- 
tained upon  other  grounds  relied  upon  by  re- 
^ondeuts,  but  the  lack  of  Jurisdiction  to 
order  the  work  done,  which  la  so  plainly  ap- 
parent by  reason  of  the  disregard  of  the  re- 
quirement of  the  Vrooman  Act,  renders  dis- 
cnsalon  of  other  questions  presented  by  the 
briefe  improper  until  ^elr  determination  be- 
comes necessary  In  connection  with  a  case 
where  such  determination  will  have  controll- 
ing force. 

Judgment  Is  affirmed. 

We  concur:  LANODON, P.  J. ;  HATEN.  J. 


HUTCHINSON  CO.  v.  COUGHLIN. 
(Civ.  2723.) 

(Dirtrlet  Court  of  Appeal.  First  District,  Vi- 
Tision  2.  California.  Aug.  14,  1819.  Be- 
heerinf  Denied  by  Supreme  Oaort  Oct  9, 

1919.) 

1.  CoNsrmmoNAL  law  ®=3251  —  Ptraposs 

OF  OUARANTT  OV  DUB  PBOCESS  OT  LAW. 
The  purpose  of  the  constitutional  guaranty 
that  property  is  not  to  be  taken  without  due 
process  of  law  is  to  exclude  arbitrary  power 
from  every  branch  tbe  government;  It  beiDg 
a  restraint  upon  the  legislative,  executive,  and 
judicial  department*. 

2.  Judgment  €s=»660  —  Conclusive  when 
nnal  notwithstanding  ebboe  of  coubt. 

After  the  court  acquires  jurisdiction  of  the 
def«idant  and  subject-matter  of  a  particular 
case,  it  may  proceed  to  judgment,  and  tbe  judg- 


ment, If  within  general  power  of  court  and  "With- 
in issues  of  particular  case,  is  conclusive,  when 
it  shall  have  become  final,  upon  the  parties 
as  to  all  matten  adjudged,  regardless  of  any 
error  on  part  of  court. 

3.  JcDGUENi  €=>441,  460(4).  461(1)— Bubdeh 

of  proof  in  SBTTINa  ABIOB  XV  EQUITT  FOB 
FBAUD. 

Judgment  may  be  attacked  for  fraud  by  a 
suit  in  equity  In  which  the  burden  of  both  plead- 
ing and  proving  the  fraud  rests  upon  complain- 
ant 

4.  JUSOHENT  <=»600— AnAOE  FOB  FBAUD  OB 
ABBITBABT  ACTION  OF  COtHIT. 

IE  there  Is  fraud  or  arbitrary  action  in  ex- 
cess of  the  jurisdiction  of  the  court,  either  may 
be  shown  in  a  proper  proceeding  unless  the  in- 
jured party  has  waived  his  right  by  consent  to 
the  act  or  in  some  otiier  way. 

6.  Municipal    oobpoeations     «=9484(2)  ~~ 

FBAOD  OB  ABBITEABT  ASBXS8MBHTS  HAT  BE 
ATTACKED  IN  FBOPEB  FBOCEBDIHGS. 

If  there  is  fraud  or  arbitrary  auessment  in 
excess  of  jurisdiction  in  levying  assessment 
owner  may  attack  assessment  in  proper  pro- 
ceeding; but  the  right  to  be  heard  does  not 
necessarily  require  a  determination  in  a  court 
proceeding,  and  may  consist  of  opportunity -to 
present  objections  to  local  governing  board. 

6.  HUNICI»AX.  COBPOKATIOnS  4»484(2)— DE- 
CISION OF  LOCAL  OOVEBNIHO  BOABD  AS  TO  A8- 
BESSMBNTB  MAT  BB  CONOLUSITk. 

Decision  of  local  governing  board  on  ob- 
jections to  assessment,  in  absence  of  fraud,  or 
aiitiCrary  action  amounting  to  fraud,  may  be  as 
oonduslve  as  the  Judgment  of  a  court  in  a  dvll 
action. 

T.'Fbadd  «=3S0— Nbveb  pbesuhbd. 
Fraud  is  never  to  be  presumed. 

8.  Municipal  cobporationb  ^»&08(1)  —  In 

ACTION  to  FOBECLOSB  UKN,  NO  PBESUMPTION 
THAT  CITT  WOULD  NOT  HATE  COBBBCTED  A8> 
SE88MENT. 

Where  owner  did  not  vn>eal  from  acdui 
of  superintendent  of  streets,  who  levied  the  as- 

Rpssment,  to  city  council,  it  will  nnt  be  as- 
sumed, in  contractor's  action  to  foreclose  lien, 
that  if  owner  had  just  cause  of  complaint  the 
city  council  would  not  on  appeal  have  ordered 

the  assessment  corrected. 

9.  Municipal  cobpoeatiohb  9=»488,  489(6) 
—  invaleditt  of  aagbbshent  waived  bt 

TAZLtlBE  10  OBnOT. 

If  a  property  owner,  having  a  right  to  de- 
fend against  an  erroneous  assGssment  for  work 
ordered  after  jurisdiction  bas  been  established, 
fails  to  assert  that  right  in  an  administrative 
tribunal,  which  is  vested  with  power  to  correct 
the  error,  he  may  not 'be  heard,  either  as  a 
plaintiff  or  defe^ndant,  in  any  litigation  Involving 
the  assessment,  to  iissert  its  invalidity  witliout 
showing  either  fraud  or  the  exercise  of  arbitrary 
and  harmful  power  on  the  part  of  the  adminis- 
trative tribunaL 
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10.  MuiflCTPAI.  OOBPOUnORS      «CC»498(S)  — 

CkiKCLUBiviEiBaB  ov  oocnoil'b  abbmoyal  cm 
ABBEsaacan. 
An  errooeoas,  arbitrary,  or  ev«n  a  frandn- 

Imt  asaessment  would  not  be  Toid.  after  the 
couDcil  approved  it,  either  actnally  upon  hear- 
ing, or  impliedly  because  do  protests  werft  made^ 
in  view  of  CIt.  Code,  %%  851S,  3516. 

11.  MunicipAL  fJOKPOBATions  ^3>468  —  As- 

SE8BUBNT  IXCBKDIlfO  FOBUSB  APFBUBAI,  HOT 
MECESSABILT  CONFISCATOBT. 

That  an  assessment  exceeds  amount  at 
which  property  bad  theretofore  been  appraised 
for  taxation  does  not  necessarily  make  asaess- 
mvat  confiscatory,  aince  it  may  be  presumed  tbat 
improvement  will  so  benefit  the  property  as  to 
warrant  an  increased  valnatltm  mors  than  equal 
to  amount  of  aasessment 

12.  MuiriciPAX.  C0BP0BATI0IT8  ^488,  488(5) 
—  Failubb  to  appeal  to  cm  counon. 

BABBED  ATTACK  Olf  ASSESSICENT  OH  FOBI- 

CLOSUBE  or  UXtt. 
Where  superintendent  streets  had  Juris- 
diction to  levy  assessment,  and  where  assess- 
ment was  regular  on  its  fttce,  owner's  ffdlura 
to  ^veal  fracD  asswrement  to  dty  eonndl  pre- 
cluded hor,  under  Street  ImpEOTement  Act  1911* 
1  26  (Stats.  1911,  p.  746),  from  attacUns  va- 
lidity of  assessment  In  contractor's  ■ettcw  to 
foredose  lien. 

Appeal  from  Superior  Court,  Alameda 
OoTmt7 ;  William  H.  Waste,  Jndg& 

Action  by  the  Hutchlns<m  Company  against 
■Margaret  Fay  Coughlin,  Judgment  for  plain- 
tirr,  and  defendant  appeals.  Afflrmed. 

Walter  J.  Thompeon  and  Henry  F.  Mar- 
shall, both  of  San  Francisco,  for  appellant 

Fitzgerald,  Abbott  ft  Beardsley,  of  Oak- 
land, for  req^dent. 

BRITAIN,  J.  The  defendant  appeals 
from  a  Judgment  foredosing  the  lien  of  a 
street  assessment  on  her  four  lots  In  Oak- 
land. 

The  assessment  proceedings  were  under  the 
Street  ImproTement  Act  of  1911  (St  1911.  p. 
780)  as  originally  adopted.  The  woA  was 
grading,  curbing,  macadamizing,  and  gutter- 
ing one  block  on  Brooklyn  avenue^  between 
Lake  -Shore  boulevard  anft  Newton  avenue, 
one  block  on  Wesley  avenue,  between  Lake 
Shore  boulevard  and  Newton  avenue,  and  the 
crossing  fonned  by  the  intersection  of  Brook- 
lyn, NewtfHi,  and  Wesley  avenues,  in  the  city 
of  Oakland.  Newton  avenue  and  Lake  Shore 
boulevard  are  ai^rozimately  parallel,  and 
Brooklyn  avenue  connects  them,  running  at 
right  angles  to  Newton  avenn&  WeSley 
avenue  runs  disgonally  across  an  imaginary 
tqnare,  two  sides  of  which  are  formed  by  the 
lines  of  Newton  avenue  find  Brooklyn  ave- 
nue, extended,  the  other  sides  being  repre- 
sented by  lines  parallel  to  the  two  extended 
lines.  The  cros^g  fonned  by  the  intosec- 
tion  of  the  three  avenues  is  represented  by 


the  triangle  formed  between  tbe  aides  of 
Newton  avenue  and  Brookl)m  avenue,  ex- 
tm^,  and  the  lower  diagonal  side  Wes- 
ley avenue.  The  total  cost  of  the  work,  with 
expenses;  was  $6,400.S0,  of  which  $1,630.90 
represoited  the  cost  of  the  work  on  the  block 
on  Brooklyn  avraiue;  $1,7W.99.  the  cost  of 
the  work  on  the  blo<&  <Ht  Newton  avraoe; 
and  11365.28.  the  oost  of  the  woric  on  the 
crossing. 

In  the  resolutiim  of  intention  to  do  the 
work  it  was  declared  that  It  was  of  more 
than  local  or  ordinary  public  beoeflt  and  that 
the  expense  should  be  diargeable  upon  a 
district  0^  district  Included  seven  entire 
blocks  and  parts  of  four  oth^  blocks.  The 
blocks  were  not  uniform  in  size  nor  shape. 
No  part  of  the  district  extended  across  Lake 
Shore  boulevard.  The  work  done  was  In  the 
southwest  comer  of  the  district,  the  Improved 
portions  of  Brooklyn  avenue  and  Wesley 
avCTue  abutting  on  the  westerly  boundary  of 
the  district  In  the  entire  district  th^e  were 
162  lots,  of  which  23  or  24  fronted  on  the 
work.  Many  of  the  lots,  by  reason  of  the 
diagonal  direction  of  Wesley  avenue,  were 
small  and  at  Irregular  shapes.  Four  of  the 
lots  of  full  size  and  rectangular  In  shape 
belong  to  the  a^^Kllant  Two  of  thera  face 
Lake  Shore  Iraulevard  and  two  of  them  face 
Wesley  avenue.  They  extend  lengthwise  on 
both  sides  of  the  entire  .  blo<^  of  Brooklyn 
avenue,  which  was  Improved.  The  appel- 
lant's two  lots  fronting  on  Wesley  avenue 
also  abutted  on  the  crossing. 

After  the  work  was  done  the  assessment 
was  made,  and  the  app^anf  s  lots  were  as- 
sessed, respectively.  $410.06,  $500.69.  $442.- 
19,  and  $676.27,  aggregating  $1.94S.1L  Of 
the  162  lots  In  the  district  only  4,  those  be- 
longing to  the  appelant,  were  assessed  for 
more  than  $276;  ^  for  sums  between  $10  and 
$100;  the  remainder  for  sums  ander  $10, 
of  which  40  were  assessed  for  but  one  cent 
apiece.  The  appellant  claims  the  assessment 
Is  void,  and  to  show  its  InTalidltj  rdles  up- 
on three  propositions:  First  Uut  the  dis- 
trict established  by  the  resolution  was  Ig- 
nored and  disregarded  by  the  snporlnt^ent 
of  streets,  who,  it  Is  claimed,  in  ezeeas  of 
his  Jurisdiction,  imposed  a  frontage  system 
of  assesnnent ;  secondly,  that  the  assessment 
antears  on  its  face  to  be  without  uniformity 
and  r^rdless  ctf  benefit;  and.  lastly,  ttiat 
the  assessment  upon  eadi  of  tlie  appeUant's 
four  lots  Is  confiscatory. 

The  cwnplaint  is  la  the  ordlnair  form  in 
mfSx  cases;  In  her  answer  the  defendant  de- 
nied the  essential  allegations  of  the  com- 
plaint and  set  forth  the  assessment,  alleging 
that  it  "was  without  reference  t<^  dUspnqtor- 
Uooate  to,  irrespective  of  and  contrary  to 
any  or  all  benefits  received  or  to  be  received 
by  each  of  said  lots  or  portions  thereof,"  and 
that  "said  purported  assessment  was  and 
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Is  dUproportlODately,  uneguallr,  and  unjastly 
^ced  upon  the  rarloiis  lots  or  portions  of 
lots  OF  subdlvlBlons  of  land  meotloned  in  said 
diagram  and  purported  assessment,  wlthoot 
regard  to  tlie  dl^rict  declared  to  be  benefited 
In  said  resolution  of  intention  of  tbe  dty 
council  and  that  said  assessment  was  and  is 
nithout  uniformity  and  is  conflscatorj,  and 
Toid."  Tbe  findings  negatived  tlie  appellant's 
allegations  of  fact,  and  support  the  condn- 
elons  of  law. 

While  the  Qsaal  number  of  cases  Is  dted 
in  the  appellant's  briefs,  her  reliance  Is 
Gbiefi7  placed  upon  the  decieltni  of  the  Su- 
preme Court  In  Spring  Street  Co.  t.  City  of 
Los  Angeles.  170  CaL  24,  148  Pac.  217.  U  R. 
A.  1918B,  197.  In  that  case  In  declaring  an 
aasesammt  void  a  statonent  of  Mr.  Justice 
RedOeld  of  the  Suprone  Court  ct  Vwmont 
was  quoted  as  follows: 

"We  have  no  doubt  that  a  local  assessment 
may  so  transcend  liie  limits  of  equality  and  rea- 
son that  Its  eraction  woald  cense  to  be  a  tax, 
or  eontribation  to  a  common  harden,  and  be- 
come extortion  and  confiscation.  In  that  case, 
It  wonid  be  the  duty  of  the  court  to  protect  the 
citizen  from  robbery  under  color  of  a  better 
name.".  Allen  v.  Drew,  44  Vt  174. 

la  tihe  Los  Angcdes  Case  It  appeared  that 
the  city  of  Los  Angeles  faavlng  determined  to 
widen  one  of  Its  streets,  condemnatloti  pro- 
ceedings were  prosecuted  to  Judgment  to 
take  a  strip  five  feet  wide  from  tbe  lots 
fraitlng  on  either  side  of  the  street  The 
Judgment  In  farm  of  the  lot  owners  aggre- 
gated something  orw  1226.000,  of  which 
S2O,000  was  awarded  to  the  owner  of  one  lot. 
which  may  be  designated  the  Hamberger  lot 
Under  the  Los  Angles  charter  tbe  duty  of 
levying  tbe  asserament  for  the  cort  <tf  tbe 
Improvement  rested  in  the  board  of  public 
worka  In  its  original  assessment  It  diarged 
tbe  remainder  of  the  Hambergw  lot  with 
S12,7»4.10.  Protests  against  the  assessment 
having  been  made,  the  city  council  adopted 
a  recommendation  of  its  street  committee 
that  the  assessments  on  the  lots  fronting  on 
the  widened  street  should  be  the  same  In 
amount  as  that  allowed  In  the  condemnation 
proceedings,  and  that  surplus  costs  of  the 
improvement  should  be  levied  in  accordance 
with  the  front-foot  rule  upon  all  the  lots  in 
tbe  assessment  district.  The  board  of  pnblic 
works  was  directed  to  make  a  new  assess- 
ment, which  it  did  in  accordance  with  the 
recommendation  of  the  committee.  In  trans- 
mitting the  new  assessment  the  board  of 
public  works  expressed  Its  opinion  that  tbe 
original  assessment  was  correct,  and  called 
attention  to  the  fact  that  under  the  new 
method  certain  lots  which  received  the  larger 
benefits  than  others  were  assessed  for  the 
smaller  amounts.  Protests  against  tbe  sec- 
(md  assessment  were  overruled  by  the  coun- 
cil. Hie  court  determined  that  tbe  reassess- 
ment was  not  even  a  quasi  judicial  act  of 


the  board  Intrusted  with  the  duty  of  making 
the  assessment.  The  defense  was  that  the 
property  owners  bad  had  their  day  In  court 
before  the  dt^  conndl,  and  tbe  action  of  the 
coundl  in  overruling  their  protests,  In  the 
absence  of  fraud,  should  be  held  conducive. 
Citing  Chase  v.  Trout,  146  Cal.  SCO,  80  Pac. 
81,  and  other  cases  In  the  opinion,  the  Su- 
preme Court  said: 

Tbe  record  "furnishes  convindng  evidence 
that  the  assessment  was  ordered  prepared  with- 
out the  slightest  exercise  of  Jndidal  discretion, 
and  so  nnwarrantedly,  arbitrarily,  and  unjust- 
ly, 88  to  work  a  confiscation  of  the  property  and 
to  be,  therefore,  in  no  legal  sense  an  aaaessment 
at  all."  Spring  Street  Co.  v.  City  of  Los  Ad- 
gdes,  170  CaL  32. 148  Pac.  220,  L.  B.  A.  191SB, 
107. 

[1]  In  neither  the  briefs  in  this  case,  nor 
In  the  opinion  In  the  Los  Angeles  Case,  Is 
the  phrase  "due  process  of  law"  used.  The 
facts  In  the  Los  Angles  Case  and  tbe  lan- 
guage used  by  the  Supreme  Court  clearly 
show  that  the  determination  was  based  upon 
the  rale  that  property  of  the  individual  shall 
not  be  taken  without  due  process  of  law. 
The  purpose  of  the  constitutional  guaranty 
Is  to  exclude  arbitrary  power  from  every 
branch  of  the  government  It  is  a  restraint 
upon  the  legislative,  executive,  and  judidal 
departments.  State  v.  CuUbert.  56  Ohio  St. 
575.  47  N.  B.  551,  38  L.  R.  A.  619,  60  Am.  St. 
Rep.  766;  Ulman  v.  Baltimore.  72  Md.  '087, 
20  Atl.  141,  21  AtL  709,  11  L.  R.  A.  224;  Chi- 
cago, etc.,  R,  Co.  V.  Chicago,  166  V.  S.  226, 
17  Sup.  Ot  581,  41  L.  Bd.  979.  In  the  Jjm 
Angeles  Case  the  property  owners  were  with- 
in the  constitutional  guaranty. 

In  the  case  of  Beck  et  al.  v.  Ransome- 
Crummey  Co.  (No.  2880)  184  Pac.  4S1,  the  de- 
dsion  In  which  is  filed  coincldoitally  with 
tMs  In  discussing  the  application  of  the  rule 
ot  due  process  of  law,  this  court,  for  the 
purpose  of  Illustration  only,  referred  to  the 
analogy  between  ttie  steps  necessary  for  a 
munldpal  corporation  to  acquire  Jurisdiction 
to  order  the  performance  of  public  work,  the 
cost  of  whldi  Is  to  be  made  diargeable  upon 
private  property,  and  the  steps  necesaai^  to 
be  taken  to  vest  Jurisdiction  in  «  court  to 
proceed  to  hear  and  determine  a  dvU  cause- 
In  considering  the  question  of  the  erroneous, 
arbitrary,  or  fraudulent  ^erclse  of  Jurisdic- 
tion, the  analogy  Is  no  less  Illustrative  of  the 
prlndples  involved. 

[2,  3]  After  the  court  acquires  Jurisdiction 
of  the.  defendant  and  subject-matter  of  a 
particular  case.  It  may  proceed  to  Judgment. 
So  long  ss  the  Jodgmrat  Is  one  within  the 
general  power  of  the  court  extending  over  all 
similar  cases,  and  within  the  Issues  of  the 
particular  case,  the  Judgment,  when  It  shall 
have  become  final,  is  conclusive  upon  the 
parties  and  tn  regard  to  all  matters  adjudged, 
i^ardless  of  any  error  on  the  part  of  the 
court  It  may  be  attacked  for  fraud  by  a 
suit  In  equity  in  which  tbe  burden  oi  both 
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pleacUiig  and  proring  the  fraud  rests  npon  i 
the.  complaluant.   U.  S.  v.  Throckmorton,  98  I 
U.  S.  61,  25  I*  Ed.  93 ;  Patterson  v.  Colorado, 
2(»  U.  S.  454,  27  Sup.  Ct.  566,  51  L.  Ed.  879, 
10  Ann.  Cas.  6S9 ;  Central  Land  Co.  t.  Laid- 
ley,  159  U.  S.  103,  16  Snp.  Ct  80,  40  U  Ed.  91. 

[4,  6]  If  ttiere  Is  fraud,  or  arbitrary  action 
in  excess  of  the  jurisdiction  of  the  court, 
either  may  be  shown  in  a  proper  proceeding, 
unlesB  the  Injured  party  has  waived  his 
rights  by  consent  to  the  act  or  In  some  other 
way.  These  rules  apply  as  well  to  asseaa- 
nient  proceedings  as  to  Judgments  of  courta. 

[6-8]  The  guaranty  of  the  right  to  be  heard 
does  not  necessarily  require  a  determination 
In  a  court  proceeding.  The  Individual  may 
liy  fully  protected  by  an  opportunity  given 
to  present  to  the  local  governing  body  hts 
objections  to  an  assessment  such  as  Is  in- 
volved in  this  case.  Its  decl^on,  In  the  ab- 
sence of  fraud,  or  arbitrary  action  amounting 
to  fraud,  may  be  as  conclu^ve  as  the  judg- 
ment of  a  court  In  a  civil  action.  Lambert 
V.  Bates,  13T  CaL  676,  70  Pac.  777.  In  the 
Los  Ajigeles  Case  an  appeal  was  made  to  the 
council,  and  its  action  Id  sustaining  the 
assessment  which  it  had  procured  to  be  made 
was  80  gross  and  arbitrary  an  action  as  to 
amount  to  fraud.  In  the  present  case  the 
appellant  did  not  appeal  from  the  action  of 
the  superintendent  of  streets,  who  levied 
the  assessment,  to  the  city  council.  Fraud  Is 
never  to  be  presumed.  It  cannot  be  assumed 
that  if  the  defendant  had  just  cause  of  com- 
plaint the  council  would  not  upon  appeal 
have  ordered  the  assessment  corrected.  In 
the  Los  Angeles  Case  the  assessment  was 
made  without  any  exercise  of  official  discre- 
tion, and  the  council  arbitrarily  refused  to 
protect  the  property  owner.  In  this  case  the 
discretion  of  the  superintendent  of  streets 
was  exercised,  perhaps  erroneously;  but  the 
property  owner  did  not  seek  the  protection 
of  the  council.  In  effect,  she  permitted  a 
default  judgment  to  be  entered  against  her 
by  a  tribunal  having  jurisdiction  of  her 
cause. 

On  the  trial,  over  the  objection  of  the  plain- 
tiff, evidence  was  received  showing  that  the 
api)ellant'8  four  lots  were  assessed  for  taxes 
in  the  aggregate  of  $1,650.  Evidence  was 
also  Introduced  showing  that  the  superintend- 
ent of  streets  levied  the  assessment  upon  the 
lots  by  the  exercise  of  a  discretion  in  a  man- 
ner which'  may  have  been  erroneous  but 
which  Involved  the  examination  and  determl- 
nntlon  of  the  comparative  benefits  he  believed 
would  flow  to  the  respective  lots  by  reason 
of  the  work.  This  examination  and  determl- 
nntlon  was  essentially  judiclol  In  Its  nature. 
If  either  his  method  or  conclusions  were  er- 
roneous, the- statute  furnished  a  means  for 
the  property  owners  to  protect  themselves. 
At  any  time  within  30  days  after  the  date 
of  the  warrant  issued  upon  the  making  of 
the  assessment,  the  owners  aggrieved  may  In 
writing,  state  their  objections  to  the  assess- 
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f  ments.  Thereafter,  and  npon  nottoe,  the 
I  council  is  required  to  hear  such  objections 
and  may  remedy  and  correct  any  of  the  acts 
or  determinations  of  the  superintendent  of 
streets,  confirm,  amend,  set  aside,  alter,  mod- 
ify, or  correct  the  assessment  In  such  manner 
as  to  it  shall- seem  just,  directing  the  super- 
intendent of  streets  to  correct  the  warrant, 
assessment,  or  diagram  in  any  particular  or 
to  make  and  issue  a  new  warrant,  assess- 
ment, or  diagram  to  conform  to  the  decision 
of  the  council.  All  decisions  and  determina- 
tions of  the  council  upon  notice  and  hearing 
in  this  regard  are  made  final  and  conclusive 
upon  all  persons  entitled  to  appeal  under,  the 
provisions  of  the  section  as  to  all  errors  and 
irregularities  which  the  council  might  have 
avoided  or  remedied  or  which  It  can  tben 
remedy.  The  Bection  conttnoea: 

"No  assessment,  warrant,  diagram  or  affi- 
davit of  demand  and  nonpayment,  after  the  is- 
sue of  the  same,  and  no  proceeiings  prior  to  the 
asseMmont,  shall  be  hold  invalid  by  any  court 
for  any  error,  informality,  or  other  defect  in  the 
same,"  iriiere  the  resolution  of  intention  shall 
have  been  passed  and  posted  in  each  manner  as 
to  give  the  council  jurisdiction  to  order  tiie 
work  to  be  done.  Street  Improvement  Act  of 
1911,  i  26;  Stats.  1911,  p.  745. 

If  an  appeal  to  the  council  had  bem  made 
and  It  had  fraudulently  or  arbitrarily  af* 
firmed  an  erroneous  assessment  or  bad  re> 
fused  the  property  owner  a  hearing,  the 
courts  would  have  been  open  for  a  direct  at- 
tack on  the  action  of  the  council,  or  on  suit 
being  brought  to  enforce  the  assessment,  the 
rule  In  the  Los  Angeles  Case  might  have  been 
applied.  Id  this  case  It  does  not  appear  from 
the  face  of  the  assessment  thot  it  was  void, 
or  not  In  entire  accord  with  the  law.  It  was 
sought  to  show  by  the  evidence  on  the  trial 
that  the  superintendent  of  streets  erred  In  his 
judgment  This  evidence  would  have  been 
proper  and  might  have  been  conclusive  upon 
an  appeal  to  the  council.  The  fact  that  it 
was  relied  upon  here  shows  the  assessment 
was  not  void  on  its  face,  else  It  would  have 
been  unnecessary  in  support  of  the  appel- 
lant's position.  The  case  Is  akin  to  one  where 
a  collateral  attack  is  made  on  a  Judgment 
regular  on  its  face.  If  In  a  suit  In  ejectment 
the  court  should  give  such  a  judgment  as 
could  only  be  given  In  a  suit  in  unlawful  de- 
tainer, the  judgment  would  be  void  because 
of  matters  appearing  on  the  face  of  the  rec- 
ord. If,  In  such  a  case,  a  Judgment  was  en- 
tered r^ular  on  Its  face,  aftrr  It  became  final 
it  could  not  be  invalidated  by  evidence  that 
the  court  had  mistaken  the  facts  or  misap- 
plied the  law. 

[9,10]  The  defaulting  defendant  in  a  dvil 
action,  after  his  property  has  be^  taken  on 
execution  of  a  judgment  regular  on  its  face 
and  rendered  after  jurisdiction  had  been  per- 
fected, could  not  be  heard  In  a  federal  court 
to  say  the  taking  was  in  violation  of  the  pro- 
TlsiCHui  of  the  Constltntioa  ot  the  United 
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Stfttes  regarding  due  process  of  law.  To  sap- 
port  such  a  suit  It  would  be  necessary  for  the 
plaintiff  to  allege  and  prove  that  he  wns  not 
In  default,  and  that  the  Judgment  was  In- 
valid by  reason  of  frand  or  such  a  grosa 
abuse  of  Judicial  power  apparent  on  the  face 
of  the  record  as  to  amount  to  fraud.  Simi- 
larly. If  a  property  owner,  havlnff  a  riefht 
to  defend  against  an  erroneona  asseasmmt 
for  work  ordered  after  Jurisdiction  has  been 
•  established,  falls  to  assert  that  right  In  an 
admlnlstratiTe  tribunal  wbldi  is  vested  with 
power  to  correct  the  em>r,  he  may  not  be 
heard,  either  as  a  plalntUT  or  defendant,  In 
any  litigation  Involving  the  nssessment,  to 
assert  Its  invalidity,  without  showing  either 
fraud  or  the  exerdae  of  arbitrary  and  harm- 
ful power  <m  the  part  of  the  administrative 
tribunal.  As  the  violation  of  the  law  by  a 
referee  to  take  evidence  would  not  Invalidate 
a  Judgment  entered  by  a  court  on  his  r^rt, 
neither  would  an  erroneous,  arbltrair,  or 
even  a  fraudulent  assessment  render  It  void 
after  the  oonndl  approved  It,  elthnr  actually 
upon  hearing  or  Impliedly,  because  no  pro- 
teats  were  made.  The  failure  to  protest  to 
the  conmdl  In  the  one  case  has  the  same  effect 
as  the  failure  to  object  to  the  referee's  re* 
port  In  the  other.  Olie  law  helps  those  who 
are  vigilant  Silence  under  sudh  drcnnistanc- 
es  amounts  to  a  consent  to  the  act  CHv. 
Code,  IS  851B,  8G16.  It  is  possible  a  case  may 
arise  where  an  appeal  to  the  council  from  the 
nature  of  things  might  be  fntlle  and  the 
assessment  void,  as,  for  Instance,  If  an  assess- 
ment  should  be  levied  to  pay  for  work  not  In- 
cluded wlQiln  the  resolution,  or  to  pay  for 
work  wbieh  had  never  been  done,  but  no 
Rnch  conditions  confront  the  court  In  this 
case. 

[11, 12]  The  mere  tact  that  the  amount  as- 
sessed against  the  appellant's  four  lots,  situ- 
ated as  they  are,  exceeded  the  amount  at 

which  they  had  therGtofore  been  appraised 
for  taxation,  does  not  necessarily  lead  to  the 
conclusion  that  the  assessment  was  confisca- 
tory. In  support  of  the  regularity  and  hon- 
esty of  the  action  of  the  municipal  authorities 
and  of  the  judgment  of  the  trial  court  It 
might  well  be  presiimed  that  the  Improvement 
in  ttie  block,  In  which  the  appellant's  four  lots 
occnpled  the  entire  frontage  on  both  sides  of 
the  street,  and  the  Improvement  In  the  cross- 
ing, upon  which  two  of  the  appellant's  comer 
lots  abutted,  so  benefited  them  as  to  warrant 
an  Increased  valuation  more  tlian  equal  to  the 
amount  of  the  assessment  to  be  placed  upon 
them^  It  is  not  necessary  for  the  determina- 
tion of  this  appeal  to  rest  the  decision  upon 
any  lnfer«ices  in  support  of  the  judgment. 
The  appellant  by  reason  of  her  failure  to. ap- 
peal to  the  local  council  for  the  correction  of 
the  assessment,  neither  pleaded  nor  proved 
facts  sufficient  to  warrant  a  judgment  In  her 
behalf.  Because  of  this  failure  of  both  plead- 


ing and  proof  In  the  matter  eraentlal  to  sup- 
port a  Judgment  adverse  to  tbe  aasessmrait 
the  evidence  concerning  tbe  method  In  which 
the  BUperlntendMit  of  streets  exercised  tbe 
function  Intrusted  to  him  the  evidence  In 
regard  to  the  assessed  valuation  for  taxation 
purposes  of  tbe  appellant's  lots  bad  no  con- 
siderable weight. 
The  judgment  Is  afflrmed. 

We  concur:  LANGDON,  P.  J. ;  HAVEN,  J. 


DURANT  V.  BLACK  et  ol,    (No.  9998.) 
(Supreme  Oourt  of  Oklahoma.    Oct  7.  1919.) 

(Syllobut  by  the  Court.) 

APPKAL  ANn  XBBOB  «=>! 012(1)— QmBTIHO,  TI- 
TLE ®=»44(3)— JunOMEHT  OP  OOUBT  withodt 
JUar   NOT  AOAINBir  WHQBT  or  KVIDENCE 

bustainbd. 
Where  the  only  error  complained  of  is,  in 
effect  that  the  judcment  of  the  court  ia  con- 
trary to  the  weight  of  the  evidence,  the  same 
being  a  nonjury  case  and  tried  before  tbe  court 
the  rule  adopted  by  this  court  is.  If  the  Judg- 
ment of  the  court  is  not  dearly  against  the 
weight  of  tbe  evidence,  the  same  will  not  be  dis- 
turbed on  appeal.  Eeld,  from  an  examination 
of  the  record,  tbe  judgment  of  the  trial  court  is 
not  clearly  against  the  wel^t  of  Uie  evidence. 

Ai4>eal  from  District  Court  Mclntosb 
County;  R.  W.  Hlgglns,  Judge. 

Action  to  aulet  titte  by  William  Durant,  a 
minor,  by  his  guardian,  M.  B.  Castle,  against 
E.  L.  Black  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
ermed. 

Joseph  P.  Rosslter,  of  Henryetta,  for  plain- 
tiff In  error, 

J.  L.  Maynard,  of  Okmulgee,  and  Walter 
ft  Hliplrt  of  Oklahoma  City,  for  B.  U  Black. 

McCrory,  Johns  ft  Shackelford,  of  Okmul- 
gee, for  Sue  Gaines. 

McNeill,  J.  This  actltm  was  Instituted 
by  William  Durant  a  minor,  by  his  guardian, 
M.  B.  Castle,  against  B.  L.  Black,  H.  O. 
Gaines,  et  al.,  for  possession  ot  and  to  ^ulet 
title  to,  160  acres  of  land  in  Mcintosh  coun- 
ty. The  petition  alleged  that  Williara  Du- 
rant was  a  minor,  and  a  freedman  citizen  of 
the  Greek  Nation,  and  tbe  owner  of  the  lanil 
in  questifm,  and  further  alleged  that  the 
defendants  were  in  possession  of  the  same, 
and  claimed  some  right  title,  and  Interest 
therein ;  the  nature  of  aald  (dalm  being  un- 
known to  plaintiff. 

The  defendants  Black  and  Oalnes  answer- 
ed, alleging  that  on  May  20, 1912.  E.  L.  Black 
obtained  from  fklmund  Durant  guardian  of 
William  Durant  a  minor,  through  the  county 
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court  of  Okfuskee  county,  a  certain  oil  and 
eas  lease  on  said  pFemises,  which  oil  and 
gas  lease  was  approred  by  the  county  court 
ot  Okfuskee  county  on  the  20th  day  of  May, 
1912,  and  that  the  same  was  owned  by  Blade 
And  Gaines,  and  that  they  bad  fully  ccoaplied 
with  all  the  terms  of  fhe  lease,  and  had  paid 
all  the  rentals  and  royalties  due  thereunder, 
and  were  in  possession  of  the  same.  The 
plaintiff  replied  admitting  at  the  time  the 
lease  was  executed  to  E.  L.  Blatik,  to  wit. 
May  20.  1912,  that  Edmund  Durant  was  the 
guardian  of  William  Daran^  and  furUier 
alleging  that  the  CMnslderatlon  purported  to 
be  paid  for  aeld  lease  was  980,  but  that  the 
same  was  not  paid,  and  there  was  no  con- 
stderatlrai  paid  for  said  tease,  but  alleged 
that  a  check  was  given  for  $60  as  payment 
on  said  lease,  but  said^check  was  not  paid 
for  the  reason  of  Insufficient  funds  In  the 
bank  to  pay  the  same,  and  further  alleged 
that  defendants  bad  never  comidled  with 
the  terms  of  said  lease.  Plaintiff  further 
alleged  that  on  July  10,  1912,  Edmund  Du- 
rant, as  guardian  of  William  Durant;  encuted 
a  second  aU  and  gas  lease  to  E.  L.  Black  for 
a  consideratim  of  9200  upon  the  same  land, 
nnd  upon  the  same  terms  and  conditions  as 
the  first  lease,  except  the  bonus  money,  which 
was  (200  instead  of  980.  This  lease  was 
also  approved  by  the  county  court  of  Okfus- 
kee county  on  the  15th  day  of  July.  1912. 
The  plaintiff  alleges  by  reason  of  said  facta 
both  leases  were  merged,  and  the  first  lease 
became  null  and  vtAd,  and  was  rescinded 
and  was  superseded  by  the  second  lease; 
that  said  second  lease  provided,  if  no  well 
was  completed  within  six  months,  that  a 
certain  rental  would  be  due  thereunder,  and 
payable  to  the  lessor  or  deposited  to  his 
credit  m  the  First  National  Bank  of  Tulsa; 
and  alleged  that  tiie  payments  had  not  been 
complied  with.  O^re  was  a  furth»  auc- 
tion that  the  lease  of  May  20,  1912,  was  ac> 
knowledged  by  Cunningbam,  a  noury  pnUlc 
of  Okfuskee  county,  in  Tulsa  county;  but 
this  question  Is  not  argued  oa  appeal. 

There  were  numerous  other  parties  and 
issues  in  the  case,  but  none  of  the  questions 
pertaining  to  their  rights  are  befbre  this 
court  on  appeal,  and  the  Issues  there  inrolved 
win  not  be  referred  to  In  the  opinion. 

After  the  case  had  been  Instituted,  6.  W. 
Gaines  died,  and  Sue  Gnlnes  was  appointed 
administratrix  of  the  estate  of  O.  W.  Galnea 
ind  the  case  revived  in.  her  name. 

Upon  the  trial  of  the  case,  a  jury  was 
waived,  and  the  court  found  the  Issues  In 
favor  of  tbe  d^endants  and  against  the 
plaintiff.  While  tbe  court  made  no  findings 
of  fact,  the  court  found  that  die  lease  n- 
ecuted  May  20,  1912,  was  in  fall  force  and 
effect,  and  that  the  defoidanta  had  rally 
complied  with  all  the  terms  ot  said  lease. 

From  this  Judgment  plaintiff  has  aj^iealed 
to  this  court,  and  for  assignments  of  etior 
allege  that  the  court  erred  in  rendering  Judg- 


ment for  the  defendants  and  against  tbft 
plaintiff,  and  tbe  court  erred  In  ovaruling 
plaintiff's  motion  tor  a  new  trial.  While 
tbe  assignments  of  error  are  very  indefinite 
and  uncotain.  but  conceding  tbem  snffident, 
plaintiff  argues  the  first  proposltlcm  in  bis 
Urlef  as  follows: 

"The  lease  of  May  20.  1912.  never  ripened 
into  a  contract,  and  la  void,  because  tin  cc«- 
sideration  In  tbe  mua  <tf  f  80  was  never  paid  t» 
the  lessor,  and  this  was  suffident  to  authorise, 
tbe  court  to  order  a  resale  under  section  6388 
of  the  Laws  of  1910.  This  Is  especially  trae 
when  they  concurred  in  the  resale  by  bidding 
In  the  lease  and  by  taking  credit  for  $90  which 
they  claim  was  paid  by  them  on  the  first  lease." 

This  may  be  conaldefed  upon  the  ques- 
tions: First,  did  the  court  err  in  htfldlng  tike 
lease  of  May  20, 1912,  valfd,  and  is  such  find- 
ing of  the  court  contrary  to  the  weight  of 
the  evidence?  Second,  was  tiie  lease  of  May 
20,  1012,  rescinded  and  superseded  by  the 
lease  ot  July  16,  1912,  and  tberefbre  became 
inoperatlTe  and  of  no  force  and  ^ect  after 
July  16,  1912. 

There  is  very  little  confilcting  evidoice 
in  Um  case.  Practically  all  of  the  &ct8  are 
admitted,  except  as  to  a  few  n^or  detail* 
surrounding  the  taking  of  the  second  leaser 
The  facts  as  we  gather  from  thft  reoord  are 
that  William  Durant  was  a  n^ro  minor,  and 
his  father,  Edmund  Durant,  was  his  guard- 
Ian.  It  farther  appears  that  E.  L.  Blai^  In 
1912  went  to  Weleetka  to  obtain  an  oil  and 
gas  lease  oa  this  particular  land.  He  was  di- 
rected by  some  of  tbe  officers  of  a  bank  at 
Weleetka  to  see  a  man  by  the  name  ot  I.  H. 
Cunningham  who  could  direct  him  to  Ed- 
mund Durant,  guardian  ot  the  minor.  He 
went  to  see  Cunningham,  and  was  advised 
by  him  that  an  oU  and  gas  lease  could  be 
obtained  on  the  land  for  $20,  but  that  it 
would  take  a  week  or  t^  days  in  order  to 
procure  the  same.  Blaidc  Instructed  Cunning- 
ham that  he  would  pay  that  amount  for  the 
Iea8&  He  testified  tliat  he  went  home,  and 
attOTvards  Onnnlngliam  Infbrmed  Um  eiUier 
by  letter  or  Meplume  ttiat  the  lease  coidd  bo 
obtained  toe  $B0.  Blatft  tntbrmed  Churning* 
ham  tbat  he  would  pay  that  amount  for  the 
lease.  Thereafter  Cunningham  again  inform- 
ed Black  that  other  parties  had  offered  980 
for  thB  lease^  and  be  was  again  Infbrmed  1^ 
Black  tibat  he  would  pay  that  amount  tor  said 
lease.  The  evidence  dlsdoeed  that  Oonnlng- 
bam  had  obtained  the  leaae  In  Black's  name^ 
signed  by  Edmund  Durant,  as  guardian  for 
William  Dnran^  and  tbat  Edmund  Durant 
had  acknowledged  the  lease  before  I.  H.  Cim- 
nintftora  as  notary  public;  the  ai^nowledg- 
ment  appearing  to  be  taken  in  (Ncfuskee  coun- 
ty. Upon  advise  from  Cunningbam  tbat  tbe 
l«ue  was  ready.  Black  wait  to  Weleetka  oa 
the  20th  day  of  May  1012,  and  be  and  Cun- 
ningham appeared  before  the  county  ooort 
with  the  lease.  Black  signed  the  lease  as  the 
lessee,  and  the  same  was  presented  to  the 
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coanty  court  and  approved  hy  the  oonnty 
■court  on  said  day. 

In  the  presence  at  the  county  court,  Black 
gave  Cunningham  a  diedk  tor  the  mon^  due 
on  the  lease,  to  wit,  the  sum  of  $80.  The 
court  made  an  Inquiry  regardhig  the  suffl- 
«fency  of  Bdmund  Duranf  s  bond.  Ounnlng- 
ham  advised  the  ooort  that  he  was  on  the 
bond  and  the  same  was  sufficient  The  lease 
was  deliTored  to  Black,  and  the  same  was 
filed  for  record.  Edmund  Durant,  ttw  guard- 
Ian,  was  not  iwesent  at  this  time.  The  record 
further  disclosed,  and  It  is  not  dlspntod,  tnat 
£.  Jj.  Black  had  fully  compiled  with  all  the 
terms  of  this  lease.  A  well  had  not  been 
drilled  within  the  first  six  months  as  pro- 
vided in  the  lease,  hot  that  he  paid  the  reatal 
required  in  said  lease  by  d^osltlng  the  same 
In  the  First  National  Bank  of  Weleetka  to 
the  credit  of  Edmund  Durant.  All  these 
payments  were  made  as  required  by  the 
terms  in  said  lease,  and  there  was  no  default 
ther^.  The  evidence  dlBcloses  that  Cun- 
ningham on  that  day  paid  Eidmund  Durant 
530  in  cash  and  on  May  9.  1912,  gave  him  a 
check  for  $50.  This  check  went  to  protest 
Exactly  when  It  was  presented  to  the  bank 
and  protested  does  not  appear.  Thereafter, 
and,  it  appears,  without  the  knowledge  and 
consent  of  E.  L.  Black,  Edmund  Durant  met 
Cunningham,  and  presumably  to  get  the  $50 
<m  the  check,  which  had  not  been  paid,  and 
Cunningham  Informed  him  that  the  lease 
which  had  been  given  to  Black  and  aiH>roved, 
was  Invalid  for  the  reason  that  he'as  notary 
public  had  taken  the  acknowledgment  in 
Tulsa  county  and  not  in  Okfuskee  county, 
and  that  he  would  fix  a  uew  lease,  and  he 
would  raise  the  bonus  ?lo6.  The  new  lease 
was  drawn  and  taken  In  the  name  of  B.  L. 
Black  and  dated  July  15,  1912,  and  approved 
by  the  county  court  on  July  15,  1912,  Black 
was  not  present,  at  this  time.  Cunningham 
an^  Durant  both  testified  that  this  was  a 
payment  on  the  second  lease.  Cunningham 
stated  that  he  was  not  positive,  but  he 
though  the  $70  was  to  pay  on  the  second 
lease.  As  to  what  became  of  this  lease,  the 
evidraice  Is  not  clear ;  at  least,  the  same  was 
never  filed  for  record.  Black  testified  that 
he  never  knew  audi  leoae  was  In  existence 
until  after  this  suit  was  filed  and  a  deposi- 
tkOL  taken  what  said  lease  was  exhibited; 
that  he  bad  nevw  authorised  any  one  to  take 
it,  mad  did  sot  know  it  was  takm.  As  to 
where  Cunningham  got  the  $70  to  pay  for  the 
seotmd  lease  does  not  appear,  although  he 
testified  he  had  paid  Durant  $200  on  this 
lease.  This  lease  provides  that,  if  no  w^ 
was  drilled  within  six  months,  the  rental 
might  be  paid  to  the  lessor  or  deported  to 
bis  credit  in  the  First  National  Bank  at 
Tulsa. 

S<Kne  time  after  taking  the  last  lease,  Ed- 
mund Dnzant  was  removed  as  guardian,  and 
M.  B.  Castle  appointed  as  guardian  of  Wil- 
liam Durant.  Cunnlni^am  was  asked  whom 


he  was  representing  at  the  time  of  taking  the 
lease  dated  July  IB^  1912,  and  he  answered 
he  presumed  he  was  acting  for  B.  H  BUu^; 
but  there  is  no  testimony  that  he  was  ever 
instructed  to  take  the  lease  for  Black,  or 
that  be  ever  communicated  any  of  these  facts 
to  Black,  but  did  testify  he  sent  the  second 
lease  to  Black.  There  is  no  evidence  that 
Black  was  ever  Informed  that  the  lease 
dated  May  20,  1912,  which  Cunningham  haa 
taken,  was  signed  and  acknowledged  in  Tulsa 
county  and  not  in  Okfuskee  cbunty.  There 
was  some  evidence  that  one  of  the  parties  to 
this  action  had  talked  to  Mr.  Gaines  asking 
him  which  lease  he  and  Black  were  claiming 
under,  and  Galoes  stated  the  first  lease.  As 
to  whether  this  evidence  was  admissible,  Id 
view  of  the  fact  that  Qalnes  was  dead  at  the 
time  of  the  trial,  Is  not  necessary  for  us  to 
determine,  as  the  most  it  would  only  make 
the  evidence  in  the  case  conflicting,  and  by 
considering  said  evidence  the  court  found 
that  the  first  lease  was  in  full  force  and 
effect,  and  that  the  terms  thereof  had  been 
compiled  with,  and  that  the  same  was  not 
rescinded  or  superseded  by  the  second  lease. 
We  think  this  finding  is  not  clearly  contrary 
to  the  weight  of  the  evidence,  but  Is  support- 
ed by  the  weight  of  the  evidence.  There.ls  no 
allegation  of  agency  alleged  in  the  petition 
that  Cunningham  represented  Black  In  the 
taking  of  the  second  lease  or  that  Blat^ 
knew  that  said  lease  was  being  taken,  except 
what  Is  stated  abov&  • 

Upon  the  issue  of  quieting  title,  this  would 
be  a  noDjury  case,  and  trlaUe  ttefore  the 
court  and  the  rule  followed  tqr  this  court  in 
nonjury  cases  is: 

"If  the  Judgment  of  the  court  is  not  clearly 
apraiost  the  weight  of  the  evidence,  the  judgment 
of  the  court  will  not  be  disturbed."  Board  of 
Com'rs  of  Woodward  County  v.  Tbyfault,  43 
Okl.  82,,  141  Fac.  409,  and  an  uDbroken  line  of 
decisions  of  this  court  holding  to  the  same 
effect  ' 

We  must  therefore  conclude  that  the  judg- 
ment of  the  court  wherein  he  found,  first 
that  the  lease  dated  May  2d,  1012,  approved 
by  the  county  court  of  Okfnskee  county,  is  a 
valid  and  binding  lease,  and  that  the  de- 
fendants Black  and  assigns  have  complied 
with  all  the  terms  and  conditions  thereof,  is 
not  clearly  against  the  weight  of  the  evi- 
dence; second,  that  the  finding  of  the  court 
that  the  lease  of  May  20,  1912,  was  not  re- 
scinded or  supe^eded  by  the  lease  dated 
July  IS,  1912,  Is  also  not  clearly  against  ttw 
weight  of  the  evidence. 

The  other  questlcsis  argued  by  plaintiff  in 
error  become  Immaterial,  as  the  findings  upon 
these  two  questions  settle  all  the  Issues  to  the 
case. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  will  be  affirmed. 

OWEN,  a  J.,  and  RAINB7,  KANE,  JOHN- 
SON, FITCHFOBD,  and  HIGGIN8,  JJ^ 
concur. 
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MILAM  T.  MIIAM.    (No.  10537.) 
(Saprcme  Court  of  Oklahoma.    Oct  T,  1919.) 

(Sollahw  by  (Ae  Otmrt.) 

DlVOHOG  <£S>181— PBOOEEDXnOS  IN  ■BBOK  VUST 
BB  BBOCOHT  WITHIN  FOCB  H0NTH8  FBOK  DB- 
CBEE. 

Proceedings  In  error  for  reversal  or  modifi- 
oatioQ  of  a  jndgmeDt  decreeing  a  divorce  must 
be  begun  in  this  court  within  four  monthB  {rom 
the  date  of  the  decree  appealed  from.  Section 
4971,  Rer.  Laws  1910. 

Error  from  District  Court,  Haskell  Coun- 
ty ;  W.  H.  BrowD,  Judge. 

Action  by  O.  D.  Mllun  ^alnat  Hay  HUam 
for  divorce.  Judgment  for  plalDtlfl,  and  de- 
fendant brings  error.  Dlamlased. 

O.  Clftrk,  of  Stlgler,  for  idalntUT  In  ei^ 

ror. 

Holley  &  Means  and  Gny  A.  Onrry,  all  of 
Stlgler,  for  defendant  In  error. 

PER  CURIAM.  It  appears,  on  motion  to 
dismiss  this  action,  that  pintntlff  in  error  fail- 
ed to  commence  proceedings  In  this  court 
within  four  months  from  the  date  of  the  de- 
cree appealed  from,  as  required  by  section 
4971,  R.  li.  1910.  The  motion  to  dismiss  the 
appeal  must  be  sustained.  Llnkugel  v.  Lln- 
kugel,  183  Pac.  55;  Callahan  t.  Callahan, 
47  Okt  542,  140  Pac.  135. 

It  Is  so  ordered. 


ST.  LOUIS  &  S.  F.  RY.  CO.  T.  STATE  et  al. 
(No.  9377.) 

(Supreme  C!onrt  of  Cttlahoma.   Oct  7.  1910.) 

fSpttalua  hp  the  Court.) 

1.  Cabriebb  «=339,  117— DUTT  to  bbceivb 

AND  CABBT  Q0008  TBRDBBED  FOB  TBANBPOB- 
TATION. 

The  general  tnle  Is  that  it  Is  the  doty  of 
every  common  fsarrier  to  receive  toe  canriage 
amd  to  carry  goods  of  any  person  tendered  to 
it  for  tranaportation,  provided  the  goods  are 
such  as  it  bolds  itself  out  as  willing  to  carry; 
and  it  is  ordiuarily  the  duty  of  the  common  car- 
rier to  furnish  vehicles  suitable  in  every  respect 
for  the  safe  transportation  of  the  various  kinds 
of  property  which  are  usually  carried  by  it, 
nnd  any  failure  to  observe  its  duty  in  this  re- 
gsrd  will  render  It  liable  for  loss  or  injury 
caused  thereby. 

2.  Cabbiers  '3=»40— Not  bkquibed  to  tub- 
nisii  tane  cabs. 

Where  articles  of  an  extraordinnry  char- 
acter are  offered,  a  carrier  is  not  bound  to 
accept  them,  or  provide  facilities  of  a  different 
kind  from  those  usually  furnislied  for  transpor- 
tation; hence  a  railroad  company  was  not  re- 
quired, under  section  18,  art  9,  of  the  Constitu- 


tion, to  furnish  tank  cars  to  carry  the  oils  of  a 

refinery. ' 

Api>eal  from  Order  of  Corporatlmi  Commis- 
sion. 

Complaint  by  the  Lawton  Refining  Com- 
pany against  the  St  Louis  &  San  Francisco 
Railway  Company  to  enjoin  it  from  with- 
drawing certain  tank  cars,  and  praying  that 
it  be  required  to  furnish  additional  tank  cars. 
From  an  order  of  the  Corporation  Commis- 
sion, requiring  the  Railroad  to  furnish  cer- 
tain tank  cars,  it  appeals.  Reversed,  with 
directions  to  dismiss  the  complaint 

W.  E.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinschmfdt,  of  Oklahoma  City,  for  appel- 
lant 

S.  P.  Freeling,  of  Oklahoma  City,  for  the 
State. 

B.  M.  Pannenter,  of  Lawton,  for  appellee 
lAwton  Refining  Co. 

OWEN,  C.  J.  Tixe  refining  company,  a  cor- 
poration doing  business  at  Lawton,  Okl., 
buying,  selling,  and  shipping  crude  and  re- 
fined oUs,  complained  that  the  railroad  com- 
pany heretofore  had  furnished  A>nr  tank 
cars  for  the  use  of  the  refining  company  In 
transporting  Its  merchandise,  both  crude 
and  refined  oils,  but  had  given  notice  that 
such  cars  would  be  withdrawn  from  Its  use, 
and  the  volume  of  business  would  require 
the  tise,  not  only  of  these  four  cars,  but  ad- 
ditional t^ank  cars,  and  prayed  the  railroad 
company  be  restrained  and  enjoined  from 
taking  the  four  cars  out  of  its  use,  and  be 
required  to  furnish  additional  tank  cars. 
The  Corporation  Commission  made  an  order 
requiring  the  railroad  company  to  furnish  tiie 
refining  company  the  tank  cars  as  requested. 

[1,21  The  railroad  company  contends  the 
Corporation  Commission  was  without  Juris- 
diction or  authority  to  make  the  order,  or  to 
make  any  order  respecting  the  subject-matter 
of  the  complaint  The  question  necessary 
for  determination  Is  whether  it  was  the  duty 
of  the  railroad  company,  under  section  18. 
art.  9,  of  the  Omstltution,  to  furnish  tank 
cars  to  be  used  by  the  refining  company  In 
the  transportation  of  its  products  over  the 
railroad  company's  tracks. 

The  general  rule  is  well  settled  that  it  is 
the  duty  of  every  common  carrier  to  receiTe 
for  carriage  and  to  carry  the  goods  of  any 
person  tendered  to  It  for  transportation, 
provided  the  goods  are  such  that  it  holds  it- 
self out  as  willing  to  carry.  10  C.  J.  66; 
C3oTlngton  Stock-Yards  Co.  v.  Keith,  139  U. 
S.  128,  11  Sup.  Ct  401,  35  L.  Ed.  T?;  Elliott 
on  Railroads,  S  1466.  Subject  to  some  excep- 
tions. It  is  also  the  duty  of  the  common  car- 
rier to  furnish  cars  suitable  in  every  respect 
for  the  safe  transportation  of  the  various 
kinds  of  property  which  are  nsDally  carried 
by  it.    Spec^  oars  mnst  be  furnished  In 
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some  Instances  for  transportation  of  perish- 
able prodncts,  refrigerator  cars  for  vegetables 
and  meats,  and  other  cars  particularly  adapt- 
ed for  the  goods  transported,  as  stock  cars 
for  cattle,  and  any  failure  to  observe  Its 
duty  In  this  regard  will  render  the  carrier 
liaUe  for  loss  or  injury  caused  by  snch  fail- 
ore.  10  C.  J.  85;  Hutchinson  on  Carriers,  8 
505 ;  Atl.  Coast  Ry.  Co.  v.  Geraty,  01  O.  C.  A. 
602.  166  Fed.  10,  20  L.  R.  A.  (N.  S.)  310.  This 
general  rule,  however.  Is  not  without  excep- 
tion and  qwnlification.  Elliott  on  Railroads, 
8  1474:  United  Startes  v.  Pennsylvania  Ry. 
Co.,  242  U.  S.  200,  37  Sup.  Ct  95.  61  L.  Ed. 
251 ;  a,  R.  I.  &  P.  Ry.  Co.  v.  Lawton  Refin. 
Co.,  25S  fed.  705,  165  O.  C.  A.  299.  In  the 
case' of  United  ■States  v.  Pa.  Ry.  Co.,  snpra. 
tank  cars  were  held  to  be  an  exception  to  the 
genersl  rule.  It  was  also  held  the  Interstate 
Commerce  Commission  was  without  authori- 
ty or  power  to  re<inlre  the  common  carrier  to 
furnish  snch  cars,  and  that  case  was  followed 
by  the  Circuit  Court  of  Appeals  in  the  case 
of  C,  R.  I.  ft  P.  Ry.  Go.  v.  Lawton  Reflm  Co^ 
snpra,  where  It  was  said: 

"Where  utldei  of  an  extraordinair  cibaractor 
are  offered,  a  carrier  Is  not  bound  to  accept 
tbem,  or  provide  fadlltles  of  a  different  kind 
from  those  usually  famished  for  transportBtion ; 
hence  a  railroad  company  was  not  required  to 
-fnmiali  tank  cars  to  carry  the  oils  of  a  reBnery." 

In  Re  Private  Cars,  60  Tnterat.  Com.  Com'n 
■  R.  652,  the  Interstate  Commerce  Commission 
found  there  are  B9  varieties  of  liquids  regu- 
larly transported  in  tank  cars,  and  that  cars 
used  for  transportation  of  one  kind  of  liquid 
ordinarily  cannot  be  used  for  transportation 
of  another  of  the  varieties,  many  of  these 
liqnlds  requiring  especially  constructed  cars, 
with  special  fittings.  In  tJiat  cas^  among 
other  things,  It  was  said: 

"It  is  more  economical  and  more  efficient  for 

the  reSner  to  furnish  a  taok  car,  either  owning 
it  or  leasing  It  from  some  concern,  than  for  tbe 
railroad  company  to  own  it.  A  refiner  pro- 
ducing two  kinds  of  oil,  gasoline  and  residuum, 
requires  two  kinds  of  cars.  Another  refiner, 
prodndDg  all  grades  of  oil.  trom  the  lighter  oil 
down  to  coke,  will  require  several  kinds  of  cars." 

Counsel  rely  upon  the  case  of  Atl.  Coabt 
Ry.  Co.  V.  Geraty,  snpra,  where  the  railroad 
company  was  held  liable  in  damages  tor  a 
failure  to  furnish  refrigerator  cars  for  trans- 
portation of  vegetables ;  but  the  facts  of  that 
case  easily  distinguish  it  from  the  Instant 
case.  There  the  railroad  company  had  induc- 
ed plaintiff,  and  other  vegetable  growers  In 
that  region,  to  plant  certain  crops,  expecting 
that.  If  they  raised  vegetahles,  refrigerator 
cars  necessary  for  such  vegetables  would  oe 
obtained,  and  under  these  facts  it  was  neld 
the  plaintiff  was  entitled  to  recover  damages 
sustained  by  the  carrier's  refusal  to  furuisli 
refrigerator  cars  on  reasonable  demand  for 


transportation  of  plalntUTs  cabbages, 
was  said: 


It 


"Where  plaintiff,  owning  a  farm  in  a  tmck 
region,  was  induced  to  plant  a  large  quantity 
of  cablMges  by  assurance  of  defendant  railrootl 
company  that  refrigerator  cars  woold  be  tnr- 
msbed  to  transport  the  cabbages  to  market, 
wfaicb  It  refused  to  do  on  reasonable  demand, 
plaintiff  was  entitled  to  recover  Cor  unharvestcd 
cabbage  wKlch  spoiled  because  of  defendants 
refusal  to  ftirnish  refrigerator  ears.  •  •  • 

In  the  InstMit  coMi,  the  action  la  not  tor 
damages,  bat  ona  to  compel  the  commtm  car- 
rier  to  famish  tank  cars  under  an  alleged 
duty  resting  upon  the  common  carrier  and 
not  by  virtue  of  any  contract  Oouns^  also 
rejy  upon  the  case  of  State  v.  a  W.  B.  Ky. 
Car47  Ohio  St  ISO.  23  N.  B.  928.  7  li.  B.  A. 
S19,  but  the  qnestlDn  Involved  there  vas  a 
discrimination  In  the  rates  chained.  No  snch 
question  Is  presented  in  this  case.  The  Cor 
puratiou  Commission  wu  vlthout  authority 
to  make  the  order. 

The  case  Is  therefore  reversed,  wlth^dlreu- 
tunui  to  dlanlss  the  complaint 

HARRISON  and  BAILET.  JJ^  did  not  par- 
ticipate. 
'I'he  other  JuBticea  concur; 


STEWART  et  al.  v.  RIDDLE  et  aL 
(No.  9179.) 

(SnpreDW  Court  of  Oklahoma.  Oct  7*1919.) 

(avtlabuM  bv  the  Courts 

1.  Damages  ^s>123— Measuhb  on  sdbstan- 
TiAi.  coicpumoN  or  building  contract. 

Hie  measure  of  damages  for  defects  in  the 
construction  work .  of  a  building,  substuntially 
completed  according  to  the  plans  and  Bpi-dfica- 
tions,  ifl  the  cost  of  repairing  the  defects,  and 
not  the  difference  in  the  value  of  the  building  as 
constructed  and  what  it  would  have  been  if  con- 
structed according  to  the  plans  and  specifica- 
tions. 

2.  Appeal  ano  bkbob  ^=»1002— Vebdiot  on 
convlictinq  evioencb  not  bevibwed. 

Where  the  evidence  is  conflicting,  the  ver- 
dict of  the  jury  will  not  be  di8turt>ed  if  there  is 
any  evidence  reasonably  trading  to  support  the 
same. 

3.  WnNiasES  «=>&6,  58(1)— Whew  husband 

COMPETENT  AS  WITNESS  FOB  HIS  WIFB. 
A  husband  is  a  competent  witness  for  his 
wife  concerniog  transactions  in  wbicli  he  acted 
aa  her  agent,  or  when  be  is  a  joint  party  and 
has  a  joint  interest  in  the  action. 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  John  W.  Hayson,  Judge. 

Action  by  J.  B.  Riddle  and  another  against 
A.  F.  Stewart  and  Dave  Wltderson,  partners 


«s»Far  otaer  toMm  Me  nme  tople  and  KET-HUUBER  la  all  Key-Nnmbered  Dlgcstfl  and  InOem 


Digitized  by 


Google 


444 


184  PAGIFEO  REPOBTBB 


fOkl. 


doing  business  under  the  finn  name  and 
style  of  Stewart  &  Wllderson.  Verdict  and 
judgment  for  plaintlflB,  and  defendants  Iwlng 
error.  Affirmed. 

Fulton,  Shirk  ft  Danner,  of  Oklahoma  City, 
for  plaintiffs  in  errw, 

M.  8.  Singleton,  of  Oklahoma  Git7i  for  de- 
'Vndants  in  enor. 

BAINET,  3.  This  is  an  action  for  the  al- 
lied breach  of  a  building  contract  The 
cause  was  trted  to  a  jury,  reanltlng  In  a  rer- 
dlct  fbr  the  plaintiffs  in  the  som  of  9T13.7S. 

The  flxst  two  assignments  of  error  are  as 
ftollows: 

"First.  The  court  erred  in  sdmittiDg,  over  the 
cAJectlons  and  exceptions  of  plaintiffs  in  error, 
incompetant,  irrelerant,  and  immatnial  testi- 
mony. 

"Second.  The  court  erred  in  holding  that  de- 
fendants in  error  could  recover  as  damages 
what  it  would  cost  them  to  have  the  building 
repaired  and  put  In  the  same  condition  as  the 
Epoch's  bungalow.'* 

And  under  these  assignments  of  error  It  is 
contended  that  the  proper  measure  of  dam- 
ages for  the  defective  construction  of  a  build- 
ing under  a  building  contract  is  the  differ* 
ence  In  the  value  of  the  building  as  constmct- 
ed  and  In  what  the  value  would  have  been 
had  It  been  conatmcted  according  to  the  coot 
tract.  According  to  the  plaintiffs'  evidence, 
which  we  toust  consider  as  true  since  the  ver- 
dict of  the  Jury  was  In  their  favor,  the  foun- 
dation to  the  building  was  so  Inaecore  and 
defective  that  It  would  have  to  be  rebnllt  to 
prevent  the  house  from  becoming  a  wreck  and 
to  make  it  suitable  for  occupancy  as  a  home. 
The  record  further  shows  that  these  defects 
could  be  remedied  at  substantially  the  cost 
awarded  the  plaintiff  by  the  verdict  of  the 
jury. 

[1]  An  examination  of  the  adjudicated  cas- 
es discloses  that  the  method  of  ascertaining 
the  damages  sustained  by  the  owner  from  the 
defective  performance  of  a  building  contract 
varies  according  to  the  nature  of  the  defects, 
and  that  different  elements  frequently  enter 
Into  the  consideration  In  different  cases.  Aft- 
er a  careful  lamination  of  WIebener  et  aL  v. 
Peoples,  44  Okl.  32,  142  Pac.  1036,  Ann.  Cas. 
1916B,  748,  and  the  cases  collected  in  the 
note  to  J.  A.  Graves  v.  AUert  &  Puess,  104 
Tex.  614.  142  S.  W.  869,  in  39  li.  R.  A.  (N.  S.) 
591,  we  have  concluded  that  the  rule  applied 
by  the  great  weight  of  authority  may  be  brief- 
ly stated  as  follows:  Where  the  building  is 
constructed  and  substantlaUy  completed  ac- 
cording to  the  plans  and  specifications,  the 
measure  of  damages  for  defects  in  the  con- 
struction work  is  the  cost  of  repairing  the 
defects;  but  where  the  defects  are  such  that ; 
they  cannot  be  remedied  without  the  destruc- 
tion of  some  substantial  part  of  the  benefit 
which  the  owner's  property  has  received  by 
reason  of  the  contractor*B  work,  or  where  the 


cost  of  remedying  the  defect  will  not  fully 
compensate  the  owner  for  damages  suffered 
by  him,  the  measure  of  damages  la  the  differ- 
ence in  the  value  of  the  ballding  as  con- 
structed and  what  It  would  have  been  if  con- 
structed strictly  according  to  tlie  plans  and 
specifications. 

The  Instant  case  la  not  similar  to  one 
where  the  building  is  constructed  substan- 
tially according  to  the  contract,  except  that 
the  rooms  are  not  of  the  dimensions  contract- 
ed for,  or  there  la  some  other  defect  that 
does  not  render  the  building  substantially  un- 
fit for  the  owner's  use.  On  account  of  the 
defective  and  Insecure  foundation,  the  house 
built  for  the  plaintiffs  in  this  case,  according 
to  the  evidence,  cannot  be  used  by  them  for 
the  purposes  for  which  It  was  erected.  The 
defects,  however,  can  be  remedied  without 
reconstructing  the  entire  building,  and  with- 
out any  change  in  the  plans,  for  it  is  shown 
by  the  evidence  that  It  Is  feasible  In  its  pres- 
ent condition  to  prop  it  up  and  place  a,  se- 
cure foundation  thereunder.  Under  the  cir- 
cumstances, we  think  the  pr<^r  measure  o£ 
damages  in  this  case  was  ttie  cost  of  remedy- 
ing the  defects,  and  that  the  erldoice  was  not 
improperly  admitted. 

[2]  Under  the  third  assignment  of  error,  it 
is  contended  that  the  evidence  does  not  sup- 
port,,or  reasonably  tend  to  support  the  ver^ 
diet  of  the  Jury  and  the  Judgment  of  the 
court  It  would  serve  no  useful  purpose  to 
discuss  the  evidence.  It  Is  sufficient  to  say , 
that  we  have  examined  the  same  and  find 
that  it  reasonably  tends  to  support  the  ver- 
dict of  the  Jury  and  meets  the  test  required 
in  cases  of  this  character. 

[  9]  Under  the  fourth  and  fifth  assignments 
of  error  It  is  ni^ed  that  the  court  committed 
material  error  In  permitting  plaintiff  J.  B. 
Riddle  to  testify  as  a  witness  In  the  case, 
over  the  objection  of  the  defendants,  for  the 
alleged  reason  that  it  was  shown  that  be  was 
the  husband  of  the  plaintiff  Ruth  Peery  Rid- 
dle, and  that  he  was  not  acting  as  her  agent 
and  did  not  have  a  Joint  interest  vrith  his 
wife  In  the  action.  This  objection  is  without 
merit  in  the  light  of  the  third  subdivision  of 
section  6060,  Rev.  Laws  of  1910,  which  pro- 
vides: 

"The  following  persons  shall  be  incompetent 
to  testify:   •  •  • 

"Third.  Husband  and  wife,  for  or  against  each 
other,  except 'Concerning  transactions  in  which 
one  acted  as  the  agent  of  the  other,  or  when 
th^  are  Joint  pertiea  and  have  a  Jdnt  InteMSt 
in  the  action ;  but  in  no  case  shall  dther  be  per- 
mitted to  testify  concerning  any  commanica> 
tion  made  by  one  to  the  other  during  the  mar- 
riage, whether  called  while  that  relation  aal>- 
dsted,  or  afterwords.'* 

It  appears  from  the  evidence  that  the  con- 
tract was  entered  Into  by  and  between  the 
plaintiff  Ruth  Peery,  and  A.  D.  Stewart  and 
Dave  Wllderson,  partners,  but  that  at  said 
time  J,  B.  Biddle  and  Buth  Peer;  were  en- 
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gaged  and  ezi>ected  to  be  married,  and  In- 
tended making  tbe  house  constructed  by  the 
defendants  their  home.  Soon  thereafter  they 
did  marry,  and  after  the  house  was  complet- 
ed accepted  It  as  their  home.  The  defend- 
ants  were  Informed  of  all  the  circumstances 
and  knew  that  Mr.  Riddle  was  furnishing  the 
money  for  the  construction  of  the  house. 
Moreover,  plaintiffs'  petition  alleged  that  the 
Interest  of  J.  B.  Riddle  was  that  of  one  of  the 
joint  owners  of  the  property  and  "that  in  all 
of  tbe  negotiations  covering  the  making  of 
Bald  contract  the  said  J.  B.  lUddle  acted 
for  himself  and  as  tbe  agent  of  the  said  Ruth 
Peery,  now  Ruth  Peery  Riddle."  The  allega- 
tion of  agency  was  not  denied  under  oath 
and  stands  as  admitted.  It  follows  that  tbe 
oonrt  did  not  err  In  permitting  talm  to  testify. 

We  have  examined  the  instructions  of  the 
court  and  find  that  they  fairly  and  fully  cov- 
er the  law  of  the  case,  and.  from  an  examina- 
tion of  the  Nitlre  record,  we  cannot  say  that 
any  slight  error,  if  any  there  may  be  therein, 
taas  probably  reaulted  in  a  miscarriage  of  juft- 
tlce.   Section  6006,  Rev.  Laws  of  19ia 

Finding  no  reversible  error  in  tbe  record, 
tb9  Judgment  Is  alBrmed. 

All  the  Justices  concur,  en:^  HABBISON 
and  BAILST,  JJ.,  absent. 


FINB  et  aL      BAKER.  OonnCr  Tnu- 
nrer,  et  al. 

In  re  KOAD  CONSTRUCTION,  OKBIULGBB 
COUNTX. 

(Nob.  10097,  10351,) 

(Supreme  Court  of  Oklahoma.  Oct.  7,  1919.) 

(BpVahut  hg  the  Court.) 

1.  Highways  «=>107(1>— Or  coN0TBiTcm>N 

or    PBBUANENT    B0AD8    BSTIUATE    Or  COST 

TILED  WITH  COUNTY  CLXBK. 
The  estimate  provided  for  in  section  1, 
chapter  28,  Session  Laws  1916,  in  relation  to 
conatrneting  permanent  roads  should  be  an  item, 
ixed  ttatemmt  of  the  cost  et  nid  road,  and 
filed  with  the  covntry  cleA  with  tbe  plans  and 
spedficatlouB. 

2.  Highways  9»107(l)-»Coif8TBUOTioiT  or 
aEcnoNs  or  hiobwat  mxcKmontQ  xbtiicate 

EICJOXKSD. 

Section  1.  chapter  28,  Session  Lews  of 
1916.  provides:  "No  contracts  shall  be  let  by 
the  board  of  county  commissioners  at  a  price 
exceeding  tbe  estimate  made  and  approved  by 
the  coDBultfng  engineer."  Where  the  only  esti- 
mate prepared  estimates  the  cost  of  the  grad- 
ing and  the  paving  separately,  upon  each  sec- 
tion of  road  to  be  built  and  constructed,  and 
the  combined  contracts  for  the  grading  and 
paving  of  each  section  of  the  road  exceed  tbe 
total  cost  as  contained  in  tbe  Estimate  for  said 


grading  and  paving,  the  enforcement  of  said  con- 
tracts for  each  section,  which  exceed  tbe  gross 
estimate  of  said  section,  will  be  enjoined. 

3.  HiOHWATS  «=>99i4.  New,  vol.  14  Key-No. 
Seriea— Pboceeds  of  bonds  fob  pebuanent 

BOADS  CANNOT  BE  USED  TO  QBADB  BOADS. 

Where  bonds  are  voted  by  a  county  to 
build  permanent  roads,  tbe  proceeds  cannot  be 
used  by  the  county  to  simply  grade  roads,  but 
must  be  used  for  the  purpose  of  constructing 
permanent  roads,  and  for  no  other  purpose. 

4.  StATDTOBY  DEFINinOH  or  "PEBMANKNT 
BOADB." 

Section  2,  chapter  30,  Session  Laws  of 
1916.  defines  permanent  roads  as  follows:  "Per- 
manent roads  are  defined  to  mean  toads  surfaced 
with  crushed  rock,  gmvel,  macadam,  brick,  con- 
crete, asphalt-maaidam,  or  any  other  hard  sur- 
facing material." 

ff.  HlOHWAYB  «SDl07(l)  —  EnrOBCBUENI  OT 
OOnnAOTB  FOB  COUNTT  BOADS  IN  VZOLAIION 
or  BTATOTX  IHJTOIKED. 

In  an  action  by  certain  taxpayers  to  enjoin 
the  county  treasurer  from  paying  out  funds 
derived  from  the  sale  of  road  bonds,  and  to 
declare  oertalo  contracts  entered  into  by  tbe. 
county  commissioners  for  the  construction  of 
certain  roads  illegal  and  void,  for  the' reason 
that  no  estimate  bad  ever  been  prei>ared  and 
filed  as  provided  by  law,  where  upon  the  trial 
of  the  case  it  is  ^own  that  contracts  for  tbe 
construction  of  the  road  were  entered  Into  on 
December  20,  1917,  and  that  no  estimate  was 
filed  with  the  county  clerk,  but  the  testimony 
of  the  county  derk  was  that  some  time  in 
January.  1918,  one  of  tbe  county  commission- 
ers gave  to  the  county  clerk  what  purported  to 
be  an  estimate  of  the  cost  of  said  work,  though 
not  itemised,  nor  approved  by  said  consulting 
engineer,  which  statement  or  purported  estimate 
bad  never  been  marked  "Filed"  by  the  clerk, 
and  the  evidence  in  the  case  discloses  that  the 
contracts  entered  into  by  the  county  comml^ 
sioners  are  in  excess  of  the  purported  estimate, 
tbe  same  being  the  only  estimate  that  was  in 
existence.  Md,  said  contracts  are  in  violation 
of  section  1,  chapter  28,  Session  Laws  1916. 
and  the  enforoanent  of  the  same  will  be  vd- 
jolned. 

Brror  from  District  Court,  Okmolgee  Coun- 
ty; B.  W.  Hlggliift  Jnc^ 

Proceeding  by  W.  B.  Pine  and  others,  cit- 
izens and  taxpayers,  to  compel  tbe  county 
attorney  to  appeal  to  the  district  court  from 
the  action  of  the  Board  of  County  Commis- 
sioners of  Okmulgee  Coanty  In  awarding  cer- 
tain contracts  for  permanent  roads.  On  his 
refusal  to  appeal,  the  citizens  perfected  an 
appeal,  and  In  the  district  court  the  county 
nttoruey's  motion  to  dismiss  the  appeal  was 
sustained,  and  from  the  jndgmrat  the  citi- 
zens and  taxpayers  bring  error.  Action  by 
W.  B.  Pine  and  others,  citizras  and  taxpay- 
ers, to  enjoin  J.  Will  Baker,  as  County  Treas- 
urer of  Okmulgee  County,  the  Board  of  Coun- 
ty Commissioners  of  Okmulgee  Coimty,  Harry 
Hart  and  otliers,  as  County  Commissioners 
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and  others,  from  paying  ont  money  on  cer- 
tain contracts  for  road  building  made  by 
tbe  County  Commissioners,  and  to  enjoin 
the  enforcement  of  such  contracts.  Injunc- 
tion denied,  and  petition  dismissed,  and 
plaintiffs  bring  error.  Cases  consolidated  on 
appeal,  and  Judgment  reversed  and  remand- 
ed, with  directions  to  declare  a  certain  con- 
tract Told  and  to  enjoin  Its  enforcement,  and 
to  enjoin  the  perfonnanoe  of  certain  other 
contracts. 

Frank  P.  Lamb,  A.  L.  Beckett,  G.  R.  Hom- 
er, W.  M.  Matthews,'  George  James,  Fred  M. 
Carter,  C.  B.  McCrory,  and  W.  A.  Hlatt,  all 
of  Okmulgee,  for  plaintiffs  in  error. 

L.  A.  Wallace,  W.  W.  Wlttoi,  and  Carter 
&  Dickson,  all  of  Okmulgee,  R.  B.  F.  Hum- 
mer, of  Henryetta,  Jns.  M.  Head,  of  Boston. 
Mass.,  and  G.  A.  Paul,  of  Oklahoma  City,  for 
defendants  In  error. 

McNeill,  J.  This  controversy  Involves 
certain  proceedings  of  the  board  of  county 
commissioners  of  Okmulgee  county,  where 
contracts  were  entered  Into  by  the  county 
commis^oners  to  build  certain  permanent 
roads.  In  November,  1916,  a  bond  electltm 
was  held  In  Okmulgee  county.  The  question 
submitted  was :  Should  the  county  commis- 
sioners issue  bonds  In  the  sum  of  $800,000 
to  build  and  construct  118  miles  of  perma- 
nent roads?  The  election  resulted  In  author- 
izing the  Issuance  of  aald  bonds.  Thereaft- 
er the  bonds  were  Issued  and  sold  or  con- 
tracted for. 

The  firm  of  Harrington,  Howard  &  Ash, 
of  Kansas  City,  were  employed  as  consult- 
ing engineers  to  prepare  surveys,  estimates, 
.plans,  and  speclflcationa  Thereafter  certain 
■purported  plans  and  speclQcations  of  said 
Improvement  were  prepared  and  filed  with 
the  county  clerk.  According  to  the  plans 
and  spedficationa,  the  highway  to  be  improv- 
ed was  to  be  18  feet  wide  and  the  pavement 
was  to  have  a  base  8  inches  thick.  The 
plans  and  specifications  divided  the  118  miles 
of  road  into  19  separate  and  distinct  sections 
or  divisions.  Each  section  was  designated 
by  a  certain  number.  The  county  commis- 
sioners advertised  for  bids  for  each  section 
separately,  but  provided  the  bidder  miyht 
include  as  many  sections  as  he  desired  In  one 
bid.  Bids  were  submitted  to  tlie  board  of 
county  commissioners  on  December  17,  1917. 
Several  bids  were  filed,  and  the  board  of 
county  commissioners  <hi  December  20,  1917, 
awarded  the  contract  for  grading  16  sec- 
tions of  said  highway  to  the  J.  J.  Ilarrlson 
Construction  Company,  and  three  sections  to 
S.  P.  Romans.  The  paving  contract  for  10 
sections  of  the  highway,  or  about  60  miles 
of  the  same,  was  awarded  to  the  Western 
Paving  Company.  No  contract  was  entered 
into  for  the  paving  of  the  remaining  9  sec- 
tions of  said  road.  The  county  commission- 
ers awarded  the  contracts  on  each  sectkm 


of  the  road  separately,  and  embraced  In  one 
contract  the  several  sections  of  road  award- 
ed to  each  successful  bidder. 

After  the  county  commissioners  had  enter- 
ed Into  said  contract,  certain  citizens  and 
taxpayers  filed  a  notice  with  the  county  at- 
torney, demanding  that  he  appeal  to  the  dis- 
trict court  from  the  action  of  the  board  of 
county  commissioners  In  awarding  said  con- 
tracts. The  county  attorney  refused  to  ap- 
peal and  the  citizens  perfected  said  appeal 
themselves.  In  the  district  court  the  county 
attorney  filed  a  motion  to  dismiss  the  appeal, 
which  motion  was  sustained.  From  the  Judg- 
ment dismissing  said  appeal,  an  appeal  was 
taken  to  this  court  by  the  citizens  and  tax- 
payers. Thereafter  the  citizens  and  taxpay- 
ers Instituted  an  action,  alleging  that  the  con- 
tracts were  fraudulent,  and  fi]m  set  out  nu- 
merous Irregularities,  alleging  that  by  rea- 
son of  said  irregnlarltleB  the  county  commls- 
sionerd  acquired  no  Jurisdiction  to  enter  into 
said  contracts,  and  by  reason  of  said  irregu- 
larities the  contracts  were  null  and  void,  and 
asked  that  the  county  treasurer  l>e  enjoin- 
ed from  paying  out  mcmey  on  suld  contracts, 
and  the  enforcement  of  tlie  contracts  also  be 
enjoined. 

On  the  trial  of  the  case  In  the  district  court 
the  injunction  was  denied,  and  the  petition 
dismissed,  and  from  said  Judgment  the  plain- 
tiffs appealed.  By  agreement  of  the  parties 
the  two  cases  have  been  consolidated,  and 
briefed  and  argued  as  one  case.  For  grounds 
of  reversal,  the  plaintiffs  allege  nnmerons 
assignments  of  error. 

Among  the  assignments  of  error  briefed 
by  plaintiffs  In  error  is  the  following: 

"Where  the  law  prescribes  tihe  mode  which 
the  board  of  county  commissIoDers  must  pur- 
■DO  in  the  exerdse  of  all  the  powers  granted 
them,  it  excludes  all  other  methods  of  proce- 
dure." 

[1 ,  2]  Under  this  assignment  of  error  plain- 
tiff relies  upon  the  following  reasons  for  a 
reversal: 

First.  That  no  estimate  was  prepared  and 
filed  with  the  county  clerk  as  required  by 
law.  In  the  petition  the  plaintiffs  charge 
the  following: 

"That  the  board  of  county  commissioners 
failed  to  require  from  thb  coan^  engineer  or 
proper  officials,  and  the  county  engineer  failed 
to  perform  bis  duties  In  making,  a.  preliminary 

survey  of  the  proposed  roads  to  be  improved,  or 
of  the  work  of  paving  to  be  done  tUcreon,  or 
to  make  and  file  with  the  county  derk  an 
estimate  of  the  costs  in, the  manner  as  required 
by  law  of  the  proposed  grading  or  improvements, 
all  of  which  is  essential  and  required  by  law 
prior  to  the  exerdse  of  any  authority  upon  the 
part  of  the  board  to  the  letting  of  any  con- 
tract, or  contracts,  for  the  grading  or  building 
of  permanent  roads  with  the  proceeds  of  bonds." 

The  section  of  the  statute  relating  to  tliA 
eatimate^  plans,  and  ^edfications  la  Bectlon 
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1,  diapter  28,  Seaslon  Lawi         anA  li  u 

follows : 

"It  eball  be  the  Arxtj  ot  loch  conscltlns  en* 
giDccr  to  supervise  the  making  of  all  •arreTi, 
cttimatea,  plana  and  apedficationa  for  tbe  Im- 
pravooeDt  propoaed,  and  no  money  shall  be  paid 
out  on  such  Improvement  nntil  such  consultlnK 
engineer  shall  have  first  Inspected  and  approved 
the  items  as  conforming  to  the  requirements 
set  forth  in  the  adopted  plans  and  specifications, 
which  shall  be  of  recorf  as  provided  by  law. 

"No  contracts  shall  be  let  by  the  board  of 
county  commissioners  at  a  price  exceeding  the 
estimate  made  and  approved  by  the  consnlting 
engineer.   •  • 

It  Is  the  contention  of  tbe  plalntlfts  in  er- 
ror tbat  no  estimate  was  ever  made  and  fil- 
ed with  tbe  county  clerk  as  provided  by  law, 
and  therefore  the  proceedings  and  contracta 
made  thereunder  are  void. 

Aa  to  whether  any  estimate  of  the  cost  of 
this  improvement  waa  ever  filed  with  the 
county  cleric,  the  record  la  not  dear.  Tbe 
coonty  clerk  testified  that  one  of  tbe  county 
comnilasloners,  to  wit.  Hr.  Hart,  some  time  in 
January,  1918,  after  the  contracts  were  enter- 
ed into,  gave  her  an  Instrument  which  was 
marked  as  "Exhibit  4"  and  designated  as 
"Calculations  for  Summary  Cost  of  Okmulgee 
Count;  Boads."  This  exhibit  is  copied  on  tbe 
letter  head  of  Harrington,  Howard  &  Ash, 
cmsDlting  englneera;  and  la  aa  follows: 

HKRtDctoa.  Howard  A  ConsnltUiB  Vaglatm. 

Kusu  City.  Mo.   Made  br  H.  O.  U.   Data.  Nov. 

11.  1»17.   Job  So.  .  Checked  by  -:  .  Date, 

 .    Sec  No.   .    BatA-cbeekad  by  '■  . 

Date.   .   Sheet  N«b   ^. 

Caleulattona  for  Sommarr  of  Coats,  Okmalsaa 
Cotintr  Boads. 

Boad      GradlBs        Cost  of  Pavement  IT  wide. 
Sectlea.       Ctoet.     Btt.  Maeadawi.  Pemiaasat  t^pa^ 


Tbe  exhibit  then  continues  witb  18  differ- 
ent sections  of  road,  and  opposite  each  par- 
ticular aecdoo  of  road  is  an  estimated  cost 
of  tlK  ImproTement  of  said  section  in  tbe 
ame  form  as  aectlcm  1.  Tbe  coon^  derk 
Testified  as  follows: 

-Q.  Are  tkcrc  any  estimates  in  yoor  oOoe 
z^md^  tm  these  permanent  roads?   Was  there 
cfcr  CM  fled  in  your  office,  exceptiag  this, . 
wuk  purports  to  be  an  estimate?    A.  So, 
sr;  that  is  the  only  one."  J 

An  awfifnt  of  the  omunltSng  engineer,  a  , 
Mr.  Hnnter.  testified  that  be  had  copied 
ttls  ntn^t  flrom  one  is  the  office  of  tbe  con- ' 
r^rizg  engbsecr  In  Kansas  City,  bnt  was  not 
>M£:rve  vten  be  did  this:  that  he  tboo^t ' 
t  was  sdoae  time  about  tbe  time  tbe  contracts 
«Be  oitsvd  into.   Be  ddlTovd  the  sa=e 
tc  Hr.  Hare  one  of  the  lyy^zzj  commisslor^ers. 
Tb>  ticzsy  eB^seo'  te-^t;2«d  tLat  be  made 
:.->  escl^xe  for  ravin*   Tte  e^'i-ra'e  aat  be 
Bioie  was  £or  dirt  ro=^  and  W..^ 
Ue  faesaam,  "Too  meu  by  gm-llLz  tJbe  cirt 
radL  tm  be  ased  aa  dirt  road*?'  aiuweicd, . 
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"Tet.**  Be  waa  then  aakad  tb«  qnutton, 
"Waa  tbere  any  one  In  your  oflloe  that  made 
such  an  estimate?"  and  be  answered,  "Na" 
Xnth  Uie  raoords  Is  this  omdltlon,  wt  know 
of  no  testimany  oflOrad  by  Mr.  Uart  to  con- 
tradict the  poiltlv*  testimony  of  tbe  county 
clerk— ^lOQe  tbe  consulting  engliieor  that 
he  had  aver  pr^red  an  estimate.  This  Is 
the  only  evidence,  as  we  recall,  except  the 
evidence  of  Mr.  Hunter,  which  Is  In  sub* 
stance  as  quoted  above,  and  .our  attention 
Is  not  directed  to  any  other  evidence.  The 
records  of  the  ooon^  comndBsUmcrs  on  the 
date  of  December  17,  1917,  contains  the  fol- 
lowing statement: 

"Be.  it  resolved,  that  the  estlmsto  of  costji 
for  tbe  eoDstructltm  of  permanent  stats  roads 
of  Okmulgee  coun^,  ss  provided  for  in  bond 
issue  heretofore  eanisd  and  heretofore  pre* 
sented  and  filed,  be  and  the  same  arc  brrcby 
approved.'* 

Counsel  for  defeodants  In  error  In  tbeir 
brief  say: 

"Under  tbe  provisions  of  section  7605  of  tlu> 
Revised  Statutes  of  1910,  we  Uke  it  that 
there  la  nothing  that  requires  the  dindofure  of 
the  matters  contained  In  the  preliminary  csti- 
mste,  and  if  It  Is  filed,  and  the  contract  prier 
is  within  tbe  provisions  of  the  estimate,  tban 
the  time  of  filing  <^  the  detsls  of  the  same  woidd 
be  raerdy  directory,  and  not  mandatory,  and 
would  not  constitute  a  jurisdictional  drfeet  In 
the  contract,  which  was  awarded  within  tbe 
provisions  of  the  estimate." 

But,  if  we  examine  the  sections  of  tbi> 
statute,  we  find  they  contain  tbe  followlnK 

excerpts: 

Section  760G,  Berlsed  Laws  1010.  In  re- 
lation to  the  estimate  is  as  follows: 

"Said  mincer  shall  file  with  tbe  county 
derk  in  a  formal  report  prclimbiary  estirontMi  of 
tbe  coot  of  the  improvement  of  said  highway 
with  the  notea  of  the  snrv'rys  tbi-reof  within 
ten  days  from  the  time  of  his  app^'tntm^mt  for 
soefa  work  where  the  surveys  sod  eanmat^  eor- 
cr  not  more  dun  eightcta  miles  of  hiidkway 
sad  wltUa  a  proportioaate  time  for  gicater 
mOcage.  •  • 

Secdon  7007  provides  as  followa: 

*****  And  sbsO  order  tbe  endMcr  te  pre* 
pare  pists,  sorv^ys,  plsas,  speci&eatufna,  sod 
an  necessary  data  with  itemtzAd  •^t'.ir.utt  of 
coastructiDg  die  roadway  to  be  Vi:!*  or  ha* 
proved,  tlM  orijrinal  of  wfaleb  diall  be  fil«4  with 
tbe  eonnty  derfc." 

ScfTtion  TCIO  provides  as  follows : 

■Within  five  days  from  tbe  filing  of  tbe  snr* 
veys.  plans-  sp^  I^'-'aL'-cs  aL-I  a'.rr.it^.  ti.f. 
eo-=ty  cl*-rk  «t*;i  »-:v*rt:ji^  for  ti-i*  i-ir 
b-sllii-g  or  :ii:r'.-riEg  of  it*  Ugbvay  in  ac- 
cvrdaree  therewith.  •  *  • " 

Tbese  ae^.tioaa  «f  tbe  statntcx  fa  plain 
ten&s  proTtfe  that  aa  fxauafai  «riauite  of 
tbe  coK  of  the  coo-rK'ing  of  tbe  tmr'rw»- 
zjox  at>c^  be  prtiAred.  and  tbe  «ri«^ 
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should  be  filed  with  the  countr  clerk  five 
days  before  the  advertisement  for  tbe  Im- 
proTemenL  Tba  record  clearly  dl&closes  tbat 
this  was  not  done.  This  case,  then,  Is  within 
the  role  announced  by  this  court  in  the  case 
of  City  of  Muskogee  t.  Nicholson  (not  yet 
offlctally  reported)  ITl  Pac.  1102,  where  tbe 
court  said: 

"The  fallare  to  baTe  made  by  the  city  engineer 
and  submitted  to  tbe  conndl  or  commissi  oners 
of  a  dty  an  estimate  of  the  coat  of  a  street 
improTement,  as  required  under  tbe  provisions 
of  section  602,  Bev.  Laws  1910,  renders  a 
contract  for  such  street  improvement,  entered 
into  in  tbe  absence  of  such  preliminary  estimate 
of  cost,  void,  and  tbe  assessments  .against  the 
abuuing  property  to  pay  the  cost  of  improve- 
ments 80  contracted  for  are  likewise  void.** 

Bat  as  counsel  suggests  tbat  this  mls^t 
only  be  an  irregularity,  admitting  for  the 
sake  of  argoment  tbat  Sxhiblt  4  was  filed 
on  the  day  the  bids  were  received,  still  the 
same  is  not  Id  conformity  with  sectim  7607, 
which  requires  that  the  estimate  shall  be 
Itemized.  The  plans  and  spedficatltms  make 
provision  for  paving  with  five  different  class- 
es of  pavement.  These  are  designated: 

No.  2.  Bituminous  macadam  pavement. 
No.  3.  Asphaltle  concrete  pavement  No,  1 
(bitulitbic) . 
No.  4.  Asphaltlc  concrete  pavement  No.  2. 
No.  5.  Concrete  pavement. 
No.  6.  Brick  pavement 

This  purported  estimate  places  an  estimate 
only  on  macadam  pavement  aud  permanent 
type,  and  does  not  attempt  to  itemize  the 
cost  of  the  different  items  that  are  Included 
In  each  dass  of  pavement  or  necessary  for 
grading. 

The  engineer  prepared  a  form  for  the  dif- 
ferent bidders  to  use  In  bidding  upon  this 
Improvement.  For  grading  the  roads  the 
form  Bpecifles  the  proposed  "approximate 
quantities,"  as  they  are  designated,  that  go 
to  make  up  the  necessary  work  to  be  done, 
and  material  to  be  tarnished  to  grade  sold 
roads.  And  as  to  the  grading  of  each  sec- 
tion he  divided  tbe  "approximate  quantities" 
into  14  different  dlTlsitHis  or  items.  Some 
of  the  items  and  the  amount  of  the  same  are 
designated  In  toad  sectioi  1,  as  follows: 

1.  Excavation — Solid  rock,  cu.  yds.  700. 

2.  Excavation— Intermediate,  cu.  yds.  6.400. 
8.  Bzcavation — Common,  cu.  yd^  10,000. 

&  Culvert-Pipe  24-30  in  dla.  Un.  ft  05. 

There  are  14  of  these  different  Items  In 
each  road  section.  The  notice  for  bids  pro- 
vides that  bidders  on  this  work  might  bid 
on  each  Item  separately,  or  might  bid  upon 
the  total  of  tbe  work.  The  bids  for  grading 
submitted  were  bids  upon  each  Item  separate- 
ly,  whldi  was  so  much  per  yard,  or  foot,  or 
whatever  the  same  might  be.  The  notice 
also  provided  that  the  county  might  award 
tbe  ocmtracts  for  any  one  item  to  one  penKm, 
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and  one  item  to  another,  or  might  embrace 
them  all  In  one  contract  to  one  person.  The 
form  contained  34  separate  item^  Items 
15  to  34,  as  appears  la  tlw  form,  refer  to 
the  pavement  Scnne  of  them  are  as  ftdlowa: 

15.  Total  pavement  »].  fds.  78,800. 

16.  Loww  course  paving  base  stixie  macadam 
pavement  base,  cu.  yds.  17,500^ 

19.  Larg»  sized  broken  stone  ["Hy^f™  pave* 
ment  surface,  cu.  yds.  6,500. 

26.  Broken  stone  for  brick  pavement,  cu.  yda. 
11,200. 

31.  Cement  for  brldc  pavement  bbls.  11,800. 

32.  Cement  for  concrete  pavement,  bbls. 

000. 

88.  Paving  brick,  M.  2,840. 

Some  of  the  bids  In  regard  to  tbe  paving 
were  submitted  for  different  classes  of  par- 
ing at  so  much  per  yard.  Others  bid  on 
certain  it^s  as  specified  In  the  form  desig- 
nated as  approximate  quantities  at  so  mach 
a  yard  or  foot  or  however  designated.  This 
form  discloses  that  the  materials  to  make  up 
the  different  classes  of  pavement  are  all  very 
differoit  Still  the  oigineer  gave  to  the 
county  commlsslcmerB  no  estimate  of  the  cost 
of  any  of  -the  items  that  go  to  make  np  the 
different  kinds  of  pavonent,  but  only  snb- 
mitted  a  gross  estimate,  and  designated  the 
same  as  the  cost  itf  permanent  tg^^e*  As  to 
whether  tbat  Includes  all  type  of  pavement 
we  do  not  know,  "nils  estimate  does  not 
meet  the  requirements  of  the  statute. 

Tbe  for^  and  ^ect  of  Oils  objection  to 
the  estimate  is  not  briefed  by  9ltha  side,  and 
we  know  of  no  case  whore  our  court  has 
passed  upon  this  question,  but  tjie  genial 
rule  U:  If  t&  statute  requires  a  detailed 
or  Itemized  estimate  of  the  cost  an  esUmato 
of  the  gross  cost  is  not  suffldott  This  rule 
Is  snnounced  In  28  Oyc.  087,  and  Che  case  of 
Hentig  V.  Gllmore,  83  Kan.  234,  6  Pac.  304, 
holding  to  the  same  effect  The  case  of  01»- 
son  V.  City  of  Topelm,  42  Kan.  709,  21  Pac. 
219,  holds  that,  where  the  statute  requires 
a  detailed  estimate,  the  statute  is  complied, 
with  If  the  estimate  states  the  surface  to  be 
paved,  the  kind  of  pavement,  cost  per  yard, 
the  aggregate  cost  the  number  of  lineal  feet 
of  curbing,  its  character  and  cost  per  foot, 
and  the  aggregate  cost  This  estimate  does 
not  came  within  this  provision  of  the  statute. 
We  then  have  an  estimate  not  filed  or  item- 
ized as  required  by  the  statute;  but,  even 
conceding  for  the  sake  of  argument  that  de- 
fendants In  error's  contention  is  true,  that 
these  would  only  be  irregularities,  and  If  the 
contracts  come  within  the  provisions  of  the 
estimate,  they  should  not  be  enjoined,  nor 
declared  null  and  void. 

This  Invites  the  court's  attention  to  the 
question  that  the  court  requested  both  sides 
to  brief  in  this  case,  to  wit: 

"Do  tbe  contracts  come  within  flie  estimate 
Or  are  tb^  In  a»MS  of  the  estimatel^ 
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Coniuwl  for-d^iradaiite  In  eEEOr  nUse  the 
question  tbat  tlte  contracta  were  never,  at- 
tacked for  thla  reason,  and.  tbat  this  qnes' 
tion  was  not  raised  In  the  court  b^ow,  and 
tlierefore  cannot  be  made  an  Issue  in  this 
court.  That  Is  tm^  but  counsel's  position 
appears  to  be  In  his  brief: 

"Conceding  that  the  estimate  was  not  prepar- 
ed or  filed  aa  proTtd«d  by  law,  tiien  the  con- 
tracts iboald  not  be  eojoiDed  if  tliey  come  with- 
in the  proTiaiona  of  the  estimate.'^ 

This  fa  the  Identical  question  the  court 
asked  for  additional  authorities  upon.  Coun- 
sel certainly  could  not  now  complain,  after 
taking  the  position  he  has  in  his  supple- 
mental brief,  that  the  contracts  should  not 
be  enjoined  If  they  come  within  the  estimate, 
and  then  suggest  to  the  court  that  the 
court  should  not  look  to  the  estimate  to  de- 
termine this  question.  Even  conceding  that 
this  purported  estimate  would  be  sufficient 
to  give  the  county  commissioners  jurisdiction 
to  enter  into  sold  contracts,  we  are  then  con- 
fronted with  the  argument  tbat  the  contracts 
entered  Into  exceed  the  estimate  as  shown 
by  this  exhibit.  It  is  true  this  question  was 
not  presented  to  the  court  below,  nor  made 
an  Issue  In  the  case  below,  nor  briefed  In 
this  court,  until  the  attention  of  both  sides 
was  called  to  the  same  by  this  court.  The 
evidence  does  not  disclose  when  the  plain- 
tiffs in  error  were  advised  there  was  such  an 
estimate  as  the  purported  estimate  in  ex- 
istence. It  would  not  do  to  say  that  the  en- 
gineer or  county  commissioner  would  be  per- 
mitted to  carry  an  estimate  around  In  their 
pocket,  and  when  their  proceedings  are  at- 
tacked for  the  reason  that  no  estimate  was 
pr^>ared  and  filed  as  required  by  law,  and 
at  the  trial  such  an  estimate  appears,  and 
if  It  appears  the  contracts  are  in  excess  of 
the  estimate,  raise  the  plea  that  said  ques- 
tion was  not  pleaded  or  relied  upon  in  the 
lower  court  for  roTersaL  True,  the  trial 
conrt  did  not  pass  upon  this  question ;  but  If 
the  consulting  engineer  bad  p^ormed  the 
duties  imposed  upon  him  by  the  statute, 
that  is,  pr^iared  an  Itemized  estimate  of 
cost,  filed  it  with  the  county  clerk,  and  If 
the  contracts  were  in  excess  of  the  estimate, 
this  no  doubt  would  have  been  made  on  is- 
Bue^  and  the,  trial  court  would  no  doubt  bsTe 
passed  upon  this  question. 

[3-1]  From  an  examination  of  the  exhibit, 
the  estimate  designates  certain  pavement  as 
permanent  type,  as  the  most  expensive  pave- 
ment, and,  conceding  that  the  contract  covers 
that  type  of  pavement,  It  will  then  be  neces- 
Bary  to  look  to  the  estimate,  and  see  what 
the  c(Mt  of  improving  road  section  1  was  esti- 
mated at.  The  estimate  for  cost  of  grading 
U  $2035.  Cost  of  "permanent  type,"  $169,- 
The  number  of  yards  to  be  paved,  on 
road  section  1,  as  dlsdcwed  by  the  form  upon 
which  all  bids  were  submitted,  states  the 
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same  to  be  78,800  sgnaie  Tarda.  If  we  di- 
vide thQ  number 'of  square  yards  into  Qie 
estimate,  we  wtU  find  tbat  the  cost  of  pav- 
ing was  estimated  at  $2.tS  per  square  yard. 
It  is  not  only  true  of  section  1,  but  is  equal- 
ly true  of  each  section  of  the  road.  The 
Ud  of  fbe  Western  Paving  Company  was 
28  per  square  yard.  The  total  amount  of 
this  bid  on  road  section  1  as  tabulated  by  the 
engineer,  introduced  in  evidence  as  Exhibit 
7,  is  $179,664,  or  an  excess  of  a  little  over 
$10,000  npon  this  sectldh  of  the  road  for  the 
paving  alone. 

On  tlM  10  sections  of  the  road  the  contract 
price  of  the  Western  Paving  Company  ex- 
ceeds the  estimate  cost  as'  made  by  the  con- 
sulting engineer  between  $80,000  and  $W,000, 
This  is  taken  from  the  estimate  filed  as  Ex- 
hibit 4,  and  the  tabulations  made  by  the  en- 
^eer,  appearing  in  Exhibit  7.  If  we  take 
me  combined  cost  of  road  section  1,  we  have 
cost  of  grading,  $20,205 ;  cost  of  paving,  $169.- 
420;  or  a  total  estimated  cost  of  $189,625. 
The  contracts  entered  Into  as  tabulated  by 
the  engineer  and  by  the  Harrison  Construc- 
tion Company  upon  this  section  of  the  road 
is  as  follows:  Grading  contracts,  $17,362; 
paving  contract,  $179,664 ;  total  contract  cost, 
$197,026,  or  an  excess  of  $7,401  upon  this 
particular  section  of  the  road.  This  same 
ratio  pertains  to  each  of  the  other  9  sections. 
The  cost  as  entered  Into  by  the  contracts  ex- 
ceed the  estimated  cost  on  the  10  sections  of 
th  road  over  $60,000. 

Counsel  for  defendants  In  error  suggest 
that  the  only  testimony  introduced  in  the 
case  was  that  of  the  assistant  engineer.  Hun- 
ter, and  appears  to  be  testimony  elicited  by 
the  defendants  in  error,  and  he  was  asked 
the  following  question: 

"Q.  Did  yon  make  a  compaxison  ot  the  bids 
with  the  estiioates  filed  by  tike  eonsnlting  eofl- 
new.  to  asowtain  whether  w  not  all  the  bMa 
of  the  coDtractora  are  within  the  estimate  ot 

the  engineer?    A.  Yes. 

"Q.  Are  they?  A.  Tea;  they  are. 

"Q.  In  each  instance?  A.  Of  the  sncocssful 
bidder  or  all  bidders? 

"Q.  The  successful  bidden.  A.  ^e  snccess- 
fnl  bidders. 

"Q.  In  other  words  Uie  contracts  ore  aU  witJi- 
in  the  estimate?  A.  Yes,  sir. 

"Q.  Both  Harrison,  Romans,  and  Western 
Paving  Company?  A.  Yes,  sir." 

But  this  is  not  the  only  testimony.  This 
is  the  only  testimony  of  a  witness  upon  this 
point ;  and  while  omnsel  suggests  that,  if  the 
matter  bad  been  gone  Into^  it  would  have 
been  a  ve^y  easy  matter  to  have  explained 
the  comparison  of  cost  with  the  estimate. 
It  does  not  seem  to  us  that  it  is  very  difficult 
to  explain,  nor  should  it  take  a  dvll  engineer 
to  tell  whether  the  contract  price  Is  within 
the  estimate.  It  does  Jiot  require  expert  evl* 
deuce  to  ascertain,  in  a  case  where  it  Is  esti- 
mated there  will  be  78,800  square  yards  to 
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pare,  and  the  cost  of  paving  such  area  Is 
estimated  at  $160,420,  that  the  cost  per  yard 
will  be  $2.15.  The  bid  on  the  paving  as  ap- 
proved In  the  contract  let  is  for  $2.28  per 
square  yard,  and  the  engineer  tabulates  the 
amount  to  be  $170,604.  We  do  not  think 
that  it  Is  necessary,  or  would  be  necessary, 
to  call  an  engineer  to  state  whether  $2.28 
pet  square  yard  was  more  than  $2.16,  or 
whether  $179,664  is  more  than  $169,420. 

Ck>uusel  for  defendants  in  error  have  sug- 
gested In  their  brief  that  it  Is  customary  for 
the  estimate  not  to  be  filed,  so  the  bidder 
will  not  know  what  the  estimate  la;  but  we 
thlhk  that  such  an  argument  should  have  no 
application  to  an  engineer  who  fulfills  his 
duty  to  the  county  that  pays  hUn  for  doing 
his  worlE.  If  he  complies  with  the  law,  the 
county  commissioners  and  general  public  will 
know  what  the  costs  of  the  improvement  aite 
supposed  to  be,  and  In  what  way  and  manner 
the  engineer. figured  the  cost  of  the  improTe* 
meat.  It  he  files  only  a  slip  of  paper,  as 
In  the  case  at  bar,  the  county  commissioners 
will  receive  no  b«ieflt  from  it,  nor  will  the 
goieral  public  They  will  hare  no  ide^  ct 
how  he  estimated  the  cost.  It  an  engineer 
will  simply  do  his  duty,  make  his  Itemized  es- 
timate of  the  cost,  and  not  guess  at  It,  the 
public  will  be  protected,  and  so  will  the  bid- 
ders. This  was  the  int^t  of  the  Legislature. 
Of  course.  If  the  engineer  has  Just  guessed 
at  the  cost  of  the  Improrement,  or  files  an 
excesdve  estimate,  or  falls  to  ascertain  what 
It  will  cost  to  lay  the  foundation  of  paving, 
what  it  will  cost  for  the  surface,  or  what 
It  will  cost  to  grade  the  road,  the  argument 
might  be  plausible.  He  Is  employed  Cor  the 
reason  he  Is  supposed  to  be  able  to  ascertain 
quite  accurately  the  material  necessary  to 
be  nsed,  the  yards  to  be  excavated,  the  nnm- 
ber  of  yards  constituting  the  paving,  and  the 
cost  of  each  Item.  If  he  falls  to  give  this 
Information  to  the  county,  be  Is  then  re- 
ceiving money  for  work  which  he  has  failed 
to  do,  and  gives  the  county  nothing  In  return 
for  his  money  received.  The  county  commis- 
sioners could  easily  goess  at  the  cost  of  the 
improvement.  His  estimate  should  be  more 
than  a  guess;  It  should  be  sufBciently  ac- 
curate, so,  if  contracts  are-entered  Into  with- 
in his  estimate,  they  will  not  be  excessive. 

Neither  will  the  argument  that  you  cannot 
tell  whether  the  contract  price  exceeds  the 
estimate  until  the  work  Is  completed,  for  the 
reason  this  work  is  done  on  the  yardage 
basis,  be  of  any  avnil.  It  Is  true  it  Is  done 
upon  the  yardage  basis,  and  to  say  you  could 
not  tell  whether  the  contract  Is  going  to  be 
within  'the  estimate  until  the  work  Is  com- 
pleted would  be  to  say  that  the  Legislature, 
not  only  of  Oklahoma,  but  of  nearly  every 
state  in  the  Union  that  has  passed  such  stat- 
utes, ifrherein  they  provide  the  contract  shall 
not  exceed  the  estimate,  has  only  been  pass- 
ing useless  legislation.  With  this  we  cannot 


agree.  It  is  easy  to  tdl  that  $2.28  per 
square  yard  is  more  than  $2.15;  and.  If 
you  reduce  the  number  of  yards  to  be  com- 
pleted, the  estimate  would  be  reduced  in  the 
same  proportion. 

Counsel  further  suggests  that  you  can- 
not tell  whether  the  contracts  exceed  the  esti- 
mate, as  the  estimated  cost  of  the  engineer 
was  $1,400,000';  but  with  this  we  cannot 
agree,  as  the  estimated  cost  of  the  engineer 
upon  this  lis  miles  of  road  amounts  to  ap- 
proximately  $3,000,000.  The  contracts  enter- 
ed Into  by  the  county  cpmmlBsloners'call  for 
the  expending  of  approximately  $1,700,000, 
with  only  $800,000  to  pay  for  the  same.  In- 
stead of  this  being  an  argument  in  favor  of 
the  ^fendants,  it  seems  to  us  It  would  be 
an  argument  against  the  defendants  in  error, 
for  the  reason  they  are  ccmtracting  to  ex- 
pend money  which  they  do  not  have.  This 
would  tend  to  support  the  contention  of  tbB 
plaintiffs  in  error  that  the  county  commis- 
sioners have  entered  Into  this  contract  with- 
out any  knowledge  upon  their  part  as  to  how 
much  road  can  be  paved,  how  much  will  be 
paved,  how  wide  the  road  shall  be,  how  much 
shall  have  an  eight-inch  base,  and  how  macb 
shall  have  a  flve-Indi  base,  -and  Instead  of 
being  an  argOhieiit  In  support  of  defendants 
In  error's  contention,  we  think  it  would  only 
be  an  argument  In  support  of  plaintiffs  in 
error'a  contention  that  the  commissioners 
have  entered  into  said  contract  without  any 
knowledge  upon  their  part  as  to  how  mndi 
money  Is  to  be  expended  or  bow  much  ttiey 
£&n  expend. 

The  Harrison  ConstmctlcHi  Company  In 
one  of  their  supplemental  brleb  suggest  that 
their  contracts  for  each  section  of  road  are 
all  within  the  estimates  for  the  grading  of 
eodi  section.  This  Is  true;  but  they  sub- 
mit no  authorities^  nor  do  they  attempt  to 
construe  the  statute,  as  to  wheOier  it  means 
the  combined  contracts  for  the  grading  and 
imvtng  of  each  section  should  determine 
whether  the  contracts  are  In  excess  of  the 
estimate,  or  whether.  If  one  bid  is  within 
the  estimate  of  a  particular  Item,  such  bid 
could  be  accepted  and  a  contract  entered  In- 
to for  the  same,  and  would  the  same  be 
legal?  The  statute  provides  that  no  "con- 
tracts," using  the  plural,  shall  be  entered 
Into  at  a  price  exceeding  the  estimate.  This 
section  of  the  statute,  when  construed  with 
the  section  of  the  statute  that  provides  for 
the  estimate  to  be  Itemized,  must  be  con- 
strued to  mean  the  combined  contracts  of 
the  improvement,  for  each  section  of  the  road 
should  not  exceed  the  gross  estimate  of  the 
cost  for  improving  such  section.  The  record 
plainly  discloses,  notwlthstandlDg  the  testi- 
mony of  the  assistant  engineer,  that  the  con- 
tracts entered  into  are  in  excess  of  the  esti- 
mate as  to  each  10  sections  of  the  road.  The 
contracts  entered  into  on.  the  10  sections  of 
road,  when  construed  togeOier,  are  in  direct 
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Tiolatlon  at  seeOoD  6)  dmiter  26>  Senloii 
Laws  of  1916.  Tbls  court  baa  held  lo  the 
aue  at  Morrow  Bartiw  Aspbalt  Paving- 
Ca.  27  OU.  217,  m  Pac.  m  and  Bowles  v. 
Neely.  28  OkL  550,  lis  Pac;  844.  lhat  a  con- 
tract for  paUIc  improT^nentB  entered  into 
t]fy  a  municipality  In  excess  of  the  estimated 
cost  Bahmitted  with  the  plans  and  specifica- 
tions is  void. 

As  to  the  secttons  of  the  roads  where  no 
contracts  were  entered  into  for  paving,  a 
somewhat  different  situation  might  prevail. 
Neither  side  has  raised  or  presented  this 
question,  but  It  was  testifled  to  without  con- 
tradiction that  the  county  commissioners 
could  not  pave  to  exceed  CO  or  60  miles  of 
road,  being  that  portion  of  the  road  covered 
by  the  contracts,  and  no  doubt  would  be  uu- 
aole  to  pave  all  of  that  The  bonds  were 
voted  solely  for  the  purpose  of  building  per- 
manent roads,  and  could  not  be  used  simply 
tor  grading  the  roads,  whea  It  Is  admitted 
the  fands  available  are  insufflclent  to  pave 
the  same  after  the  grading  has  been  done. 

Section  2  of  chapter  30,  Session  Laws  of 
1916,  deQnes  permanent  roads  as  follows: 

"Permanetit  rosds  are  deflned  to  mean  roads 
snrfaccd  with  cruahed  rock,  sravel,  macadam, 
brick,  concrete,  asphalt-macadam,  or  any  other 
hard  anrfadng  material" 

The  bonds  were  issned  for  the  purpose  of 
constructing  permaneot  roads,  and  tlie  com- 
missioners could  not  enter  Into  a  contract  to 
use  this  money  for  any  other  purpose.  This 
court  In  the  case  of  Town  of  Afton  t.  Olll, 
57  Okl.  36,  156  Pac.  659,  said: 

"Where  it  is  showD  that  Eunds  derived  from 
the  sale  of  bonds  about  to  be  issued  will  be  de- 
voted to  unlflwful  purposes,  and  where  It  Is  fur- 
ther shown  that  said  funds  may  not  properly  he 
applied  to  the  purposes  for  which  they  were 
voted,  the  issaance  of  the  txmda  will  be  tia- 
Jobiea.*" 

We  are  now  confronted  with  the  following 
obtjeetlons: 

First.  That  there  Is  no  evidence  to  show 
tbat  any  estimate  was  ever  approred  by  the 
consalting  engdoeer. 

Second.  That  none  has  ever  been  filed  with 
the  county  derfc,  althou^  there  may  be  some 
eridenee  that  on  die  date  bids  were  received 
one  had  been  delivered  to  the  county  clerk. 

Third.  That  it  was  not  ffled  as  required  by 
the  statute. 

Fourth.  That  the  purported  estimate  is  not 
itemized  as  required  by  the  statute^ 

Fifth.  If  the  purported  estimate  Is  sufficient 
to  CMUply  with  the  law  as  being  an  estimate, 
and  the  filing  and  aivroving  of  the  same 
would  only  be  an  Irregnlarity,  then  the  con- 
tracts for  the  Improvemmt  exceed  the  esti- 
mate of  the  cost  for  said  improvemoit 

The  record  eootalns  some  2,500  pages,  and 
diarges  numerous  Irregularities  and  fraud, 
practically  all  of  which  pertains  to  the  con- 
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tract  of  the  Western  Paving  Company, 
principal  ones  are: 

First  That  there  were  material  changes  in 
the  pland  and  spedflcatlonB  upon  which  the 
bids  were  Invited,  and  were  thereafter  chang- 
ed by  the  board  of  county  commissloDers  or 
consulting  engineer  and  after  the  bonds  were 
received. 

The  changes  are  alleged  to  have  bem: 

First  A  change  of  base  of  road  from  8 
Indies  to  S  inchesL 

Second.  A  concession  of  frel^t  rates  mode 
on  account  of  war  conditions. 

Third.  Change  In  the  manner  of  psymoit 
upon  the  work  dime. 

Fourth.  A  change  from  hand-crushed  to 
madilne-crushed  stone. 

Fifth.  There  was  also  a  (diange  that  the 
duties  of  the  board  of  county  commissioners 
had  been  delegated  to  the  consulting  engi- 
neer, which  wu  contrary  to  law. 

Sixth.  That  the  plans  and  spedfl cations 
were  so  drawn  as  to  prevent  open,  free,  and 
competitive  biddbig  for  the  work. 

Seventh.  That  the  commissioners  adopted  a 
patented  pavement,  and  that  no  statement 
was  filed  by  the  bolder  of  the  patent  as  re- 
quired by  the  former  dedtdons  of  this  court, 
with  the  county  commissioners. 

Eighth.  That  the  kind  and  character  of 
pavonent  adopted  was  of  no  valu& 

As  to  these  questions,  under  the  view  taken 
by  the  court,  it  will  be  unnecessary  to  pass 
upon  the  same,  as  the  conduston  already 
reached  requlm  a  reversal  of  the  case.  It 
would  be  sufficient  to  say  that  if  the  ques- 
tions were  not  Jurisdictional,  the  questions 
would  all  prssoit  irregularities.  I^ese  ir- 
regnlaritles  have  all  been  pointed  out  to  the 
county  commissioners,  and  we  cannot  pre- 
sume that  in  their  furthw  proceedings  the 
Irregularities  will  again  occur.  There  should 
be  no  necessity  for  them  again  occurrlnft  U 
the  consulting  engineer  will  he  as  careful  In 
the  protection  ot  the  county's  Interest  as  be 
has  been  to  see  that  the  plans  and  spedflca- 
tlons  wmn  wa  adrolQy  drawn  that  they  In- 
duded  all  the  necessa^  requirements  to 
come  within  the  patented  pavement  control- 
led by  Warren  Bros.,  there  Should  be  no  fu- 
ture difficulty  in  this  casa 

It  appears  from  the  evidence  that  the  Hat^ 
rlsoD  Construction  Company  and  Romans 
have  performed  some  labor  and  done  some 
work  under  their  contracts.  This  court  will 
not  say  OS  to  whethn  by  proper  procedure 
the  board  of  county  commissioners  might  not 
enter  Into  a  contract  or  contracts  for  the 
paving  of  certain  sections  of  the  road  partial- 
ly graded,  where  such  paving  contracts  com- 
bined with  the  contracts  of  Harrison  Con- 
struction Company  and  Romans,  would  not 
exceed  the  estimate.  As  to  whether  this 
could  be  done  would  raise  numerous  legal 
questions,  none  of  which  are  briefed  by  either 
side,  and  the  court  does  not  feel  it  should  as- 
sume the  responsibility  of  deciding  tbem  UD- 
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der  thoae  conditions.  It  Is  Baffldent  to  say 
that  the  Legislature,  In  firamlng  the  law  for 
building  roads,  wherein  thoy  state  tl>at  "do 
contracts  shall  be  entered  Into  that  exceed 
the  ratlmate,"  must  be  Interpreted  to  mean 
that  each  section  of  the  road  upon  which  an 
estimate  is  filed,  anticipates  that  the  county 
will  enter  Into  contracts  for  the  completion 
of  each  E^tlon,  and  while  contracts  may  be 
let  to  dlfterott  parties  for  th^  different  por- 
tions of  the  work,  the  total  contracts  of  each 
section  must  be  fbr  tlie  completion  of  one 
section,  and  within  the  estimate. 

Under  the  state  of  facts  as  tl^  now  exist, 
the  fulfillment  and  the  enforcement  of  the 
contracts,  when  taken  as  a  whole,  will  be  en- 
Joined. 

For  the  reasons  stated  the  judgment  of  the 
district  court  will  he  reirersed  and  remanded, 
with  directions  to  declare  Oie  contract  of  the 
Western  Paving  Company  null  and  void,  and 
to  enter  a  permanent  Judgmrait  against  the 
enforcement  thereof,  and  that  an  injunction 
be  issued  against  the  enftorcoment  and  ful- 
fillment of  the  contract  of  Harrison  Construc- 
tion Company  and  8.  P.  Rtunans  In  the  form 
they  now  are. 

OWEN,  0.  J.,  and  BAINST.  PTTCHFORI). 
and  JOHNSON,  JJ.,  concur. 


MISSOURI,  K.  ft  T.  BT.  CO.  et  aL  T.  ZUBSR. 
(No.  10053.) 

(Supreme  Court  of  Oklahoma.  Oct  T*  1919.) 
ffiylldbM  »v  the  OourLi 

1.  CAKBIEBa  «=b307(2)— CONOrnONB  OV  PASS 
THAT  BEARER  BHAIX  ABSnUB  BIBK  NOT 
AOAIRBT  FOBX.XO  POUCT. 

When  a  railroad  company  gires  'gratuttons* 
ly,  and  a  passenger  accepts,  a  pass,  tbe  former 
waives  Its  riffhta  as  a  common  carriw  to  ' ex- 
act compensBtion,  and,  if,  the  pass  contains  a 
condition  to  that  effect,  the  latter  assumes  the 
risk  of  ordinary  negligence  of  the  company's 
employes.  The  arrangement  is  one  which  the 
parties  may  make,  and  no  public  policy  is  violat- 
ed thereby ;  and  if  the  passenger  is  injured 
while  riding  on  such  a  pass  gratuitously  given, 
which  she  has  accepted,  the  company  is  not  lia- 
Ue  tiierefor,  in  the  absence  of  gross  negligence, 
fraud,  or  willfol  wrong  of  itself  or  its  servants. 

2.  Cajibiebs  ^=>201— Leatinq  opes  awrroE 

"GBOaS  HEOOGENCE." 

The  leaving  open  of  a  switch  leading  to  a 
side  track  at  a  time  when  a  passenger  train  may 
be  expected  momentarily,  without  ascertaining 
the  location  of  the  train,  la  "gross  negligence," 
where  the  statute  defines  such  negligence  to  be 
tiie  want  of  slight  care  and  diligence. 

[Ed.  Note.— For  o^er  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gross 
Negligence,] 


8.  TaxAL  ^295(1)  —  iNonuonoiqi  icdbt  n 

OOimDBBBn  TOOBTBIB. 

Instmctions  mnst  be  etmsidtted  together, 
and  while  an  instruction,  standing  alone,  may 
be  subject  to  criticism,  yet  If  the  instructiona, 
when  taken  In  their  entirety,  fairly  submit  the 
Issnes  to  the  Jory,  zeveKstUa  error  is  not  com»- 
mltted. 

Error  from  District  Court,  Washington 
County;  B.  B.  Boone,  Judge. 

Acti(Hi  by  Hannah  L.  Zuber  against  the 
Bflssonri,  Kansas  &  Texas  Railway  Gcnapany 
and  the  Atdiison,  Topesk  ft  Santa  Fe  Rail- 
way Company.  Verdict  and  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Clifford  L.  Jackson,  W.  B.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plalntifT  In 
error  Missouri,  K.  &  T.  Ry.  Co. 

Gottingham  ft  Hayes,  of  Oklahoma  City, 
for  plalntUt  In  errw  Atchison,  T.  &  S.  F. 
Ry.  Oo. 

Twyford  A  Smith  and  A.  H.  Meyer,  all  of 
Oklahoma  City,  for  def^dant  In  error, 

PITCTHFOBD,  J.  This  case  was  originally 
instituted  In  the  district  court  of  Washington 
county  on  July  14, 1916,  by  the  defendant  in 
errw  against  the  plaintiffs  In  error.  The 
parties  will  hereafter  be  referred  to  as  they 
ai^raared  in  the  court  below. 

Tb»  plaintiff  was  a  resident  of  tbe  dty 
of  Sharon,  Pa.  The  defendant,  BUssouri, 
Kansas  A  Texas  Bailway  Company,  berekfter 
referred  to  as  the  "Eaty,"  owns  and  operates 
a  line  of  steam  railroad,  which  runs  from 
tbe  dty  of  St.  Louis,  in  the  state  of  Missouri, 
to  tbe  dty  of  (^laboma  Cily,  in  tbe  state  of 
Oklahoma,  which  line  of  steam  railroad  mns 
tbrou^  the  dty  of  Bartlesville,  In  Washing- 
ton county,  state  of  Oklahoma.  Tbe  defmd- 
ant,  Atddstm,  Top^  A  Santa  F6  Railway 
Company,  bereaft«'  referred  to  as  the  "Santa 
F6,"  owns  and  operates  a  Una  of  steam  nil- 
road,  whldi  runs  fn»tt  the  dty  ot  Independ- 
ence, In  the  Btate  of  Kansas,  to  the  d^r  of 
Tnlsa,-ln  the  stete  of  Oklahonut,  and  through 
tbe  dty  ot  Bartleevllle,  In  Washington  coun- 
ty, state  of  Oklahoma.  At  a  pdnt  approxi- 
mately 2  miles  north  and  east  of  the  dty  ot 
Bartlesville  in  Washington  county,  the 
line  of  railway  of  the  Katy  runs  Into  and 
connects  with  the  railway  Une  of  the 
Santa  F6,  and  for  a  distance  of  some  2 
or  S  miles  from  the  said  point,  and  to  a  point 
which  Is  scane  8  or  10  blocks  south  and  west 
of  the  passenger  station  of  the  Santa  V6  In 
the  dty  of  Bartlesville,  the  Katy  uses  the 
tracks  and  roadbeds  of  the  Santa  F&  Tbe 
portion  of  the  Une  of  railway  belonging  to 
the  def^dant  Santa  F6  between  said  points, 
as  aforesaid,  and  all  switches  and  side  trad» 
connected  therewith  between  said  points,  bft- 
Tong  to  the  Santa  F6  and  are  under  its  ez- 
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claslTe  controL  The  Santa  T6  liad  permitted 
the  Eaty  to  inove  and  propel  Us  trains  over 
tbat  portion  of  Its  tracks  for  some  time  prior 
to  the  date  of  the  Injury.  On  the  21th  day  of 
August,  1914,  the  defendant  Katy  Issued  and 
delivered  to  plaintiff  a  certain  trip  pass,  ea- 
titling  the  plaintUE  to  one  trip  from  St  Louis, 
Mo,,  to  Oklahoma  City,  OkL  Thereafter,  on 
the  23d  of  September,  1914,  plaintiff  boarded 
one  of  the  defendant  Eaty's  regular  pas- 
senger trains  at  St.  Louis,  Mo.,  en  route  to 
Oklahoma  City,  Okl.  On  the  24th  day  of 
September,  at  about  10:30  o'clock  a.  m.,  the 
train  upon  which  plaintiff  was  a  passenger 
reached  a  point  a  short  distance  north  and 
east  of  the  Santa  Ffi  passenger  station  in 
BartlesTllle,  OkL  Said  passenger  train  was 
moving  souttt  and  west  at  a  speed  of  ap- 
proximately SO  miles  per  hour,  and  ran  into 
an  open  switch,  which  branched  off  from  the 
main  line  of  the  Santa  F6  track  and  near 
said  point  The  passenger  train  was  wrecked 
and  the  plaintiff  was  Injured.  On  the  morn- 
ing of  the  wreck,  a  crew  or  a  gang  of  sec- 
tion men  in  the  employ  of  the  defendants  had 
been  working  on  and  repairing  the  tra^ 
and  side  trails  of  the  Santa  F6  at  said  point, 
and  were  engaged  in  r^lrlng  the  same  at 
the  time  said  iMssengar  train  arrived  at  the 
switch. 

The  Eaty  filed  an  answer,  alleging  that 
It  issued  to  the  plalntlfr,  as  the  mo^er  of 
B.  B.  Zuber,  hrakeman  In  the  employ  of  the 
Baltimore  ft  Ohio  Railway  Company,  a  free 
paas,  entitling  idaintlff  to  free  tranestortatiCHi 
on  the  lines  of  ttie  defwidant  from  St  Louis, 
Mo^  to  Oklahoma  City,  Okl,,  and  retom.  and 
that  at  the  time  of  the  alleged  injury  to  the 
plaintiflF  she  was  being  transported  on  one  of 
defmdanfa  passenger  trains  under  and  by 
virtue  of  said  pass  issued  to  Qie  plalntlft  as 
aforesaid ;  that  aaid  pass  was  issued  to  and 
received  by  the  plaintiff  and  honored  by  the 
defendant  under  the  terms  and  conditions 
printed  thereon— that  the  person  accepting 
and  using  said  pass  assumed  all  risk  of  ac- 
cident injury,  and  damage,  whether  resulting 
from  the  negligence  of  the  servants  and 
agents  of  the  said  defendant,  or  otherwise; 
and  thqt  the  plaintiff  is  now  barred  from 
maintaining  this  action.  The  answer  filed  by 
the  Santa  F6  wal^  practically  the  same  as 
that  filed  by  the  Katy.  The  jury  in  the  court 
below  returned  a  verdict  in  favor  of  the  plain- 
tiff for  f3,000.   The  defendants  appeal. 

The  assignmentB  of  error  are  numerous, 
but  the  main  points  relied  upon  by  the  de- 
fendants for  reversal  are;  First,  that  the 
plaintiff,  in  accepting  the  pass  over  the  de- 
fendant road,  having  thereby  assumed  all 
risk  of  accident,  injury,  and  damage,  whether 
resulting  from  the  negligence  of  the  servants 
and  agents  of  the  company  or  otherwise,  is 
not  entitled  to  recover;  second,  that  the 
court  erred  in  giving  Instructions  Nos.  6,  6,  9, 
10,  and  13. 

[1]  The  pass  upon  whlt^  the  plaintiff  was 


being  transported  contained  the  following 

condition: 

"This  pass  is  not  transferable  and  mast  be  , 
signed  in  ink  by  the  holder  thereof.  The  person 
accepting  and  using  it  thereby  assumes  all  risk . 
of  accident  injury,  and  damage  whether  re- 
sulting from  the  negligence  of  the  servants  and 
agents  of  the  companies,  or  otherwise.  It  will 
be  forfeited  if  presented  by  any  other  than  the 
undersigned.  I  anL  not  prohibited  hy  federal 
or  state  laws  from  recdving  free  transporta- 
tion, and  this  paas  will  be  lawfully  used. 
*  *  *  Accept  it  on  the  above  conditions." 

This  pass  was  issued  to  the  plaintiff  as 
the  dependent  mother  of  a  son  who  was  In 
the  employ  of  the  Baltimore  &  Ohio  Kallway 
Company,  and  was  a  character  of  pass  au- 
thorized by  the  acts  of  Congress  relating  to 
interstate  commerce,  the  particular  act  in 
question  being  entitled: 

"An  act  to  create  a  commerce  court,  and  to 
amend  the  act.  entitled  'An  act  to  regulate  com- 
merce,' approved  February  fourth,  eighteen 
hundred  and  eighty-seven,  as  heretofore  amend- 
ed, and  for  other  purposes,"  approved  June  IS, 
IdlO  (36  Stat  539),  which  provides  Caection  7, 
page  546  [Comp.  St.  {  8563]): 

"No  common  carrier  subject  to  the  provisions 
of  this  act  shall,  after  January  first,  nineteen 
hundred  and  seven,  directly  or  indirectly,  issue 
or  give  any  interstate  free  ticket,  free  pass,  or 
free  transportation  for  passengers,  except  to  its 
employfis  and  their  families:  •  *  •  Provid- 
ed, that  this  provision  shall  not  be  construed 
to  prohibit  the  interchange  of  passes  for  the  of- 
ficers, agents,  and  employes  of  common  carriers, 
and  their  families." 

A  case  In  many  respects  similar  to  the  In- 
stant case  was  decided  by  this  court  in  A.. 
T.  ft  S.  F.  Ry.  Co.  v.  Smith,  38  Okl.  157,  132 
Pac.  494,  Ann.  Cas.  10150,  620.  There  the 
plaintiff  was  riding  on  a  free  pass  at  the 
time  the  injury  occurred,  which  was  de- 
livered to  her  In  the  state  "of  Kansas,  of 
which  state  she  was  a  citizen,  bnd  under 
whose  laws  the  railroad  corporation  was 
organized.  The  pass  was  good  for  the  round 
trip  between  Wellington,  Eao.,  situated  a 
short  distance  north  of  the  Oklahoma  state 
line,  to  Perry,  Okl.,  situated  nljout  53  or  54 
miles  south  thereof.  The  injury  occurred  in 
Oklahoma,  while  the  plaintiff  was  on  the 
return  trip.  On  the  back  of  the  pass  was 
the  following  provision  signed  by  the  plain- 
tiff: 

*Th\M  pass  la  not  transferable,  must  be  signed 
in  ink  by  the  'holder  thereof,  and  the  person  ac- 
cepting and  using  it  thereby  assumes  all  risks 
of  accidents  and  damages  to  person  and  baggage, 
under  any  circumstances,  whether  caused  by 
negligence  of  agents  or  otherwise.  •  *  ♦  I 
accept  the  above  conditions." 

Then  the  court  fa^  Qiat  the  plaintiff  was 
not  entitled  to  recover.  Justice  Kane,  in 
the  third  paragraph  of  the  syllabus,  said: 

"When  a  railroad  company  gives  gratuitously, 
and  a  passenger  accepts,  a  pass,  the  former 
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waivea  ita  rights  as  a  common  carrier  to. exact 
compensation ;  and,  if  the  paaa  contains  a  con- 
dition to  tliat  effect,  the  latter  aasumu  tfae  risks 
of  ordinary  negligence  of  the  company's  em- 
ploy^.  The  arrangemoit  is  one  which  the  par- 
tics  may  make,  and  no  public  policy  is'  violated 
thereby,  and  if  the  passenger  is  injured  or  kill- 
ed while  riding  on  such  a  pass  gratuitously  giv- 
en, which  he  has  acc^ted  with  knowledge  of  the 
conditions  therein,  the  company  la  not  liable 
therefor  cither  to  him  or  to  his  hars,  in  the 
absence  of  willful  or  wanton  negligence." 

Id  the  case  of  Smith  t.  A.,  T.  &  S.  V.  By, 
Co.,  104  Fed.  79, 114  CCA.  157,  the  syUabus 
is  as  foUowB : 

(1)  "Whether  a  waiver  of  liability  for  inju- 
ries, printed  on  the  back  of  a  pass  delivered  to 
an  employ^  was  valid,  so  as  to  constitute  a  de- 
fense to  an  action  for  Injuries  resulting  from 
the  carrier's  ordinary  negligence,  depended  on 
the  law  of  the  place  of  the  accident,  and  not 
on  the  law  of  the  place  vhere  the  pass  was  de- 
livered, since  the  rAle  tiiat  a  contract  will  be 
Interpreted  according  to  the  Uw  of  the  place 
of  its  execution  and  deliv^  does  not  apply 
to  actions  of  tort." 

(2)  "The  Oklahoma  statute  <Comp.  Laws 
1009,  S  428)  providing  that  a  carrier  of  per- 
sons without  reward  must  use  ordinary  dili- 
gence for  their  safe  carriage  was  only  applica- 
ble In  the  absence  of  contract,  and  did  not  ap- 
ply to  an  employ^  traveling  on  a  pass,  who 
had  signed  a  waiver  of  liabUity  for  any  inju- 
ries that  might  occur,  which  waiver  was  valid 
both  In  Oklahoma  and  in  the  federal  conrta." 

In  the  opioloD,  it  is  stated: 

"The  courts  have  uniformly  held  that  a  con- 
tract exempting  a'  carrier  from  liability  for  neg- 
ligence, valid  at  the  place  of  its  execution  and 
ddlirery,  will  not  avail  as  a  defense  when  the 
injury  occurs  in  a  state  by  whose  laws  such 
contracts  are  dedared  to  be  void  as  against 
public  p61i<7.  Having  adopted  tiiat  rule  when 
tfae  law  of  the  place  of  the  Injuiy  would  im- 
pose a  liability  upon  the  carrier,  can  a  contrary 
rule  be  adopted-  when  such  law  would  protect 
the  carrier  by  enforcing  the  contract?  We  think 
not.  The  contract  is  by  its  terms  tied  to  the 
tort,  and  the  same  law  idionld  be  applied  to  the 
one  88  to  the  other." 

In  the  cose  of  Boerlng  v.  C.  B.  By.  Od.,  1^ 
U.  S.  442.  24  Sup.  Ct  616,  48  L.  Ed.  742,  the 
action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  Urs.  Boerlng 
while  riding  ni>on  a  free  pass,  whidti  contain- 
ed the  ftdlowlng  stipulation: 

"The  person  accepting  and  using  this  pass 
thereby  assumes  all  risk  of  accident  and  dam- 
age to  person  and  propnty,  whether  caused  by 
negligence  of  the  company's  agents  or  other- 
wise." 

The  contention  of  the  plaintiCf  In  that  case 
was  that  the  compfiny  was  liable  in  any  event 
for  Injuries  caused  by  Its  negligence,  because 
it  did  not  appear  that  Mrs.  Boering  knew  or 
assented  to  the  Btlpulation.  The  testimony 
showed  that  the  husband  had  secured  the 
transportation,  and  that  they  bad  traveled 
on  these  passes  before,  and  plaintltC  Insisted 


that  tfae  exemption  from  liability  for  negli- 
gence  resulted  only  from  a  contract  therefor; 
that  there  could  be  no  contract  without 
knowledge  of  the  terms  thereof  and  assent 
thereto,  and  that  she  neither  bad  knowledge 
of  the  stipulation,  nor  had'  she  assented  to 
Its  terms;  that,  therefore,  there  was  no  con- 
tract between  her  and  the  comiiany  exempt- 
ing it  from  liability  for  negligence.  The 
court  there  held  that  the  plaintiff  Id  a^ept- 
ing  the  free  pass  was  bound  to  know  tfae  con- 
ditions tbereof,  and  that  she  could  not 
through  the  intermediary  of  an  agent  ob- 
tain the  privilege — a  mere  license — and  then 
plead  that  she  did  not  know  upon  what  con- 
ditions it  was  granted.  It  was  further  held 
that  a  carrier  is  not  bound,  any  more  than 
any  other  owner  of  property  who  grunts  tfae 
privilege,  to  hunt  the  party  to  wbom  the 
privilege  is  given,  and  see  that  all  conditions 
attached  to  it  are  made  known:  that  the  duty 
rested  rather  upon  the  one  receiving  the  priT- 
liege  to  ascert^n  those  conditions.  While 
the  case  just  quoted  Is  relied  upon  by  the  de- 
fendants a«  stroi^iy  tending  to  support  their 
contention,  yet  we  fall  to  see  wherein  there 
is  any  similarity  between  this  case  and  tfae 
case  at  bar. 

The  case  of  N.  P.  By.  Co.  v.  Adams,  102 
U.  S.  440,  24  Sup.  Gt  408,  48  L.  Ed.  613.  re- 
lied upon  by  defendants,  was  an  action 
brought  by  the  widow  and  son  of  the  de* . 
ceased.  The  deceased  was  traveling  on  a  free 
pass  containliv  tbe  following: 

"The  person  accepting  this  free  ticket  agrees 
that  the  Northern  Pacific  Railway  Company 
shall  not  be  liable,  under  any  circumstances, 
whether  of  negligence  of  agents  <a  otherwise, 
for  any  injury  to  the  person,  or  for  any  loss, 
or  damage  to  the  property,  of  the  passenger  us-* 
ing  the  same.  I  accept  the  above  conditions." 

The  facts  in  that  case  are  as  follows :  On 
November  13,  1898,  the  deceased  started  on 
one  of  the  Northern  Pacific  trains  from  Hope, 
Idaho,  to  Spokane,  Wash.  Shortly  after  leav- 
ing £iope,  Adams,  then  In  the  smoking  car, 
went  to  the  dining  car  for  cigars.  To  reach 
the  dining  car  he  passed  through  the  day 
co&cix  to  the  tourist  sleeper.  After  buying  tfae 
cigars,  he  left  the  dining  car  and  went  for- 
ward. This  was  the  last  seen  of  him.  His' 
body  was  found  the  next  day  opposite  a 
curve  In  the  railway  track  about  ft  miles  west 
of  Hope.  There  was  no  direct  testimony  as 
to  how  he  got  off  the  train,  whether  by  an 
accidental  stumble,  or  being  thrown  there- 
from through  the  lurching  of  the  train, 
which  was  going  at  a  high  rate  of  speed.  The 
road  from  Hope  to  the  place  where  the  body 
was  found  is  in  Idaho.  There  was  a  verdict 
In  favor  of  the  plaintiffs  for  $14,000,  which  - 
was  sustained  by  the  Circuit  Court  of  Ap- 
peals for  the  muth  Circuit  (54  0.  C.  A.  196, 
110  Fed.  334),  and  thereupon  the  case  wa3 
brought  to  the  United  States  Supreme  Court 
Justice  Brewer,  in  delivering  the  opinion, 
among  other  things  said: 
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"me  quesdon,  tiheD,  is  diitlncflr  presented 
wbetber  a  railroad  companr  ie  liable  in  damages 
to  a  person  injared,  through  the  n^tUfcnee  <d 
its  employ^  who  at  the  time  is  riding  on  a  pan 
given  as  a  gratuity,  and  upon  the  condition, 
known  to  and  accepted  by  him,  that  it  shall 
not  be  responsible  for  sach  iojuries.  It  will 
be  perceived  that  the  qaestlon  exdades  Injuries 
reraldDf  ftom*wilUal  or  wanton  acts,  but  ap- 
plies only  to  cases  of  ordinary  negligence.  The 
focts  of  this  case  certainly  do  not  call  for  any 
broader  inquiry  than  this.  The  spedfic  matters 
of  negligence  charged  are  the  placing  of  a  non- 
vestibuled  car  in  a  vestibuled  train,  and  the  high 
rate  of  speed  at  which  the  train  passed  around 
the  curve  at  the  place  oF  injury.  But  nonves- 
tibnled  cars  are  in  constant  ose  all  orer  the  coun- 
try—were the  only  ears  In  nse  up  to  a  few 
years  ago— and  farther  'the  deceased,  having 
passed  over  tb»  open*  platform,  knew  exactly 
its  condition.  As  the  conrt  diarged  tiie  imj, 
'Hr.  Adams  must  be  presumed  to  have  known 
that  it  was  not  vestibuled  and  to  have  acted 
with  perfect  knowledge  of  the  fact.'  The  rate 
of  speed  was  no  greater  than  is  common  on 
other  trains  everywhere  in  the  land,  and  the 
train  was,  in  fact,  run  safely  on  this  occasion. 
We  shall  assume,  however,  but  witliout  deciding, 
that  the  jury  were  warranted,  considering  the 
absence  of  tlie  Testiboled  platform  and  the  high 
rate  of  speed  in  coming  aroand  the  curve,  in 
finding  the  company  guilty  of  n^ligence;  but 
clearly  it  was  not  acting  either  willfully  or 
wantonly  in  running  its  trains  at  this  not  un- 
common rate  of  speed,  and  all  that  can  at  most 
be  said  Is  that  there  was  ordinary  negligence. 
Is  the  ccnnpany  responsible  (or  injuries  result- 
ing  from'  ordinary  negligence  to  an  individual 
whom  it  permits  to  ride  withoat  charge  on  con- 
dition that  he  take  all  the  riak  oi  waxih  mgii- 


In  the  case  of  C-  &  W.  C.  Ry.  Co.  v.  Thomp- 
son, 234  U.  S.  576,  34  Sup.  Ct.  9G4,- 68  I* 
Ed.  1476,  Mr.  Justice  Holmes,  delivering  the 
opinion,  said: 

"The  main  question  is  whether  when  the 
statute  permits  the  issue  of  a  'free  pass'  to  its 
employee  and  their  families  It  means  what  it 
says.  The  railroad  was  under  no  obligation  to 
issue  the  pass.  It  may  be  doubted  whether  it 
coald  have  entered  into  one,  for  then  the  serv- 
ices woald  tw  the  consideration  for  the  doty 
and  tbt  pass  and  by  section  2  [Hepbnm  Act] 
it  was  forbidden  to  charge  'a  greater  or  less  or 
different  compensation*  for  transportation  of 
passengers  from  that  in  its  published  rates.  The 
antithesis  in  the  statute  is  between  the  reason- 
able charges  to  be  shown  in  its  schedules  and 
the  free  passes  which  it  may  issue  only  to  those 
Bpecifled  in  the  act.  To  most  of  those  enumer- 
ated the  free  pass  obviously  woald  be  gratuitous 
In  ttie  strictest  sense,  and  when  aU  that  may 
receive  them  are  grouped  in  a  sin^e  exception 
ve  think  it  plain  that  the  statute  coatemplatee 
the  pass  as  gratuitous  in  the  same  sense  to  all. 
It  follows,  or  rather  la  saying  the  same  thing 
in  other  words,  that  even  on  the  improbable  spec- 
ulation that  the  possibility  of  getting  an'  occa- 
tional  free  pass  entered  into  the  motives  of  the 
emph>y6  in  working  for  the  road,  the  law  did 
not  contemplate  his  work  as  a  conventional  in- 
dncflment  for  die  pasi^  ba^  on  the  contrary. 
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contemplated  the  pass  as  being  what  It  called 
itself,  free."* 

The  contention  of  the  plaintiff  In  the  case 
Jost  dted  was  that  the  pass,  being  given  to 
one  of  the  employ^  of  the  defendant  com-  ( 
pany,  was  rMlly  not  a  free  pass,  but  was  Is- 
sued upon  consideration  of  the  services  of  the 
employd  as  an  incident  to  the  ri^t  to  issue 
a  free  pass  to  an  employfi  or  his  family,  and 
conceded  that  the  carrier  bad  the  right  to 
impose  upon  the  issuance,  acceptance,  and 
use  of  a  free  pass  the  condition  that  the 
carrier  shall  not  be  liable  in  damages  for 
personal  injury  to  the  redpl^t  la  conse- 
quence of  its  ordinary  negligence,  but  that 
this  exemption  would  not  apply  to  anployte. 
The  quesUon  of  gross  negligence  was  not 
there  raised  by  the  plaintiff,  or  considered  by 
the  court. 

[2]  It  Is  conceded  by  the  plaintiff  in  the 
instant  case  that  if  the  injury  complained  of 
resulted  from  ordinary  negligence  on  the 
part  of  the  defendants,  she  would  not  be  en- 
titled to  recover,  but  that  the  provision  in 
the  pass  exempting  the  defendants  from  lia- 
bility was  not  intended  to,  nor  did  It,  have 
the  effect  of  protecting  the  defendants  from 
injury  resulting  from  gross  negligence. 

We  have  seen  In  the  case  of  Smith  t.  A,,  T. 
&  S.  F.  By.  Co.,  supra,  that  In  an  interstate 
pass  the  -carrier  may  relieve  Itself  from  neg- 
ligence, except  in  case  of  willful  negli- 
gence. As  to  what  constitutes  gross  or  will- 
ful Diligence,  the  authorities  seem  to  be 
divided.  Our  statutes  del3ne  the  various  de- 
grees of  negligence.  Section  2916,  U.  L.  1010, 
gives  three  degrees  of  care  and  of  dlliRence, 
namely,  slight,  ordinary,  and  great;  the  lat- 
ter includes  the  former.  Under  section  2017, 
Id.,  sli^t  care  or  diligence  is  defiued  to  be 
sw^  as  persons  of  ordinary  prudence  usually 
exercise  about  their  own  affairs  of  slight 
Importance;  ordinary  care  or  diligence  is 
such  aa  they  usually  exercise  about  their  own 
aCCairs  of  ordinary  importance;  and  great 
care  or  diligence  is  sudb'as  they  usually  ex- 
ercise about  their  own  affairs  of  great  im- 
portance. Section  2018,  Id.,  gives  three  de- 
grees of  negligence,  namely,  slight,  ordinary, 
and  gross;  the  latter  includes  the  former. 
These  degrees  of  negligence  are  defined  by 
section  2019,  Id.,  as  follows: 

"Slight  negligence  consists  in  the  want  of 
great  care  and  diligence;  ordinary  negligence, 
in  the  want  of  ordinary  oare  and  diligence ;  and 
gross  negligence,  in  the  want  of  slight  care  and 
diligences" 

If  the  n^llgence  complained  of  in  the  In- 
stant case  was  only  ordinary  negligence,  the 
defendants  would  not  be  liable.  Whether  or 
not  defendants  were  guilty  of  gross  negli- 
gence was  left  for  the  Jury  to  decide  under 
the  court's  instructions  defining  the  degrees 
of  negligence.  They  found  that  the  defend- 
ants were  guilty  of  gross  negligence.  Whetb- 
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er  or  not  acts  surrounding  a  particular  In- 
jury would  constitute  ordinary  or  gross  negli- 
gence would  depend  upon  all  tlie  circumstanc- 
es surrounding  tbe  accident.  We  can  con- 
ceive of  many  instances  where  tbe  negligence 
would  only  be  ordinary,  and,  on  the  other 
hand,  we  can  conceive  of  cases  where  tbe 
negligence  would  be  gross.  Aa  long  as  tbe 
English  language  is  spoken,  we  shall  hear 
acts  constituting  negligence  denominated  as 
defined  by  our  statutes.  Defendants  cite 
many  respectable  authorities  seeming  to  bold 
that  the  negligence  omtemplated  in  tbe  Is- 
suance of  passes  means  any  negligence,  and 
that  it  Is  impossible  to  define  negligence  as 
b^ng  ordinary,  gross,  or  willful,  and.  that 
when  It  Is  said  the  carrier  Is  relieved  from 
negligence,  it  dearly  means  all  kinds  of  neg- 
ligence. There  Is  some  conflict  of  opinion 
In  the  several  states  of  the  Union  as  to  what 
Is  covered  by  the  stipulation  in  a  free  pass 
exempting  the  railroad  from  liability  for 
Injury  caused  by  Its  negligence.  There  are 
a  number  of  opinions  holding  that  such  a 
stipulation  Is  valid  and  binding  on  the  pas- 
senger, precluding  a  recovery  for  injuries, 
whether  caused  by  the  carrier's  negligence 
or  otherwise,  and  attempting  to  abolish  de 
grees  of  neglligence.  Other  courts,  while  con- 
ceding tbe  validity  ot  such  exemptions  In 
case  of  ordinary  negligence,  hold  tbe  carrier 
responsible  in  cases  of  willful,  wanton,  or 
gross  negligence,  and  in  Oklahoma  It  Is  de- 
clared by  section  797.  R.  I*  1910: 

"A  common  carrier  cannot  be  exonerated,  by 
any  agreement  made  in  anticipation  thereof, 
from  liability  for  tbe  gross  negligence,  fraud 
or  wiUfol  wrong  of  bimseU  or  his  servants." 

The  California  statute  Is  identical  with  the 
above  section.  In  the  case  of  Walther  v.  So. 
Pac.  Co.,  159  Cdl.  769,  116  Pac.  61,  37  L. 
R.  A.  (N.  8.)  235,  tbe  wreck  was  caused  by  the 
passenger  train  running  into  an  open  switch. 
The  court  uses  the  following  langoage: 

"In  her  complaint  slie  aUeged  that  the  acci- 
dent and  consequent  death  of  deceased  were 
caused  by  the  'gross  negligence*  of  defendant, 
and  these  allegations  were  found  by  the  trial 
court,  which  tried  the  case  without  a  jury,  to 
be  true.  *  *  *  We  think  that  the  question  of 
public  policy  in  regard  to  such  contracts  of  ei- 
emption,  even  as  to  passengerB  carried  gratui- 
tously, has  t>ecn  settled  in  this  state  by  legisla- 
tive enactraont.  Section  2175  of  the  Civil  Code 
provides :  'A  common  carrier  cannot  be  exon- 
erated, by  any  agreement  made  in  anticipation 
thereof,  from  liability  tor  the  gross  negligence, 
fraud,  or  willful  wrong  of  himself  or  his  serv- 
ants.' Aside  from  the  question  of  the  meaning 
of  the  term  'gross  negligence'  as  used  In  this 
section,  It  la  earnestly  contended  that  the  sec- 
tion has  no  epplioatioQ  in  the  case  of  one  car- 
ried without  consideration  of  any  kind,  and 
that  as  to  such  a  passenger  the  carrier  is  not 
a  common  carrier  at  all.  We  are  of  the  opin- 
ion that  the  question  of  consideration  cuts  no 
figure  in  determining  tiie  applicability  of  the  sec- 
tion. Section  2168  of  the  Civil  Code,  contained 


in  the  same  chapter,  which  Is  -mtitied  'Common 
Carriers  in  General,'  declares  that :  'Every  one 
who  offers  to  the  public  to  carry  persona,  prop- 
erty, or  messages,  excepting  only  telegraphic 
messages,  is  a  common  carrier  of  wliatever  be 
thus  oilers  to  carry.*  And,  of  course,  the  de- 
fendant was,  under  this  defii^tion,  a  common 
oarrler  of  persons  As  such,  under  other  provi- 
aaons  of  tiie  same  chapter  and  other  chapters, 
it  was  entitled  to  refuse  to  earry  any  perocm 
except  upon  compliance  with  certain  require- 
ments, including  the  payment  of  a  prescribed 
reasonable  compensation,  but,  at  the  time  of 
this  accident  at  least,  it  could  legally  waive 
any  of  these  requirements  on  the  part  oC  the 
passenger,  and  ^uld  receive  and  carry  him  for 
a  reduced  or  different  consideration,  or  alto- 
gether without  consideratitm. 

"But  on  whatever  terms  a  common  carrier  of 
persons  voluntarily  receii'ea  and  carries  a  per- 
son, tbe  relation  of  common  carrier  and  passen- 
ger exists.  This  is  recognized  by  some  of  the 
authorities  upholding  the  exemption  from  lia- 
bility for  negligence  provision  in  the  case  of  a 
passenger  carried  gratuitously.  See  Rogers  v. 
Kennebec  Steamboat  Co.,  S6  Me.  261,  29  Atl. 
1069,  25  L.  R.  A.  491.  The  sole  inquiry  in 
this  regard  is;  as  has  been  said,  whether  tbe 
person  was  lawfully  on  the  vehicle  (see  Ohio  & 
M.  B.  Co.  T.  Hnhling,  80  IIL  9.  81  Am.  Dec 
336),  boa  been  voluntarily  received  by  the  com- 
mon carrier  on  any  terms  for  the  purpose  of  car- 
riage and.  is  not,  as  was  the  case  In  Sessions  v. 
Southern  Pacific  Co.,  169  Cal.  609,  114  Pac 
082,  a  mere  trespasser  on  tbe  vehicle^  The  vol- 
untary waiver  of  all  claim  for  compensation  for 
carriage  of  a  person  does  not  take  away  from 
the  status  of  the  carrier  as  a  common  carrier 
BO  far  as  the  person  carried  Is  c<mcemed,  any 
mtm  than  wonld  a  special  redoeti<m  in  the 
amount  of  compensation  charged  or  a  special 
concession  as  to  smne  other  authorized  require- 
ment acconpliah  such  effect.  The  carrier  is 
still  a  common  carrier  as  to  such  person,  with 
all  the  obligations  of  a  common  carrier,  except 
in  so  far  as  those  obligations  are  limited  by  con- 
tract provisions  which  are  not  inhibited  by  law. 
Other  sections  of  our  Civil  Code  permit  such 
limitations  as  to  certain  matters  not  here  in- 
volved, but  section  2175  expressly  prohibits  lim- 
itations of  liability  for  gross  negligence  on  the 
part  of  the  common  carrier  or  bis  servants, 
whatever,  as  we  read  the  various  sections  bear- 
ing upon  this  matter,  may  be  tiie  terms  upon 
which  it  receives  and  undertakes  to  carry  a 
passenger. 

"This  brings  us  to  a  consideration  of  the  ques- 
tion of  tbe  meaning  of  the  term  'gross  negli- 
gence,' as  used  in  section  2176  of  the  Civil 
Code,  for  under  the  views  already  stated  the 
exemption  provision  in  the  pass  of  deceased 
was  not  effectual  to  free  d^endant  from  lia- 
bility for  damages  resulting  from  'gross  neglt* 
geno^  of  the  defendant  or  iiM  servants,  within 
the  meaning  of  the  term  'gross  negligsnce,'  aa 
used  in  said  section.  The  contention  of  learned 
counsel  for  defendant  is  that  these  words,  in 
the  connection  in  which  they-  are  used,  imply 
something  in  the  nature  of  willful  wrong,  and 
do  not  include  anything  in  the  nature  of  a  mere 
omission  to  exercise  care  without  knowledge 
that  such  omission  will  prolmbly  result  in  in- 
jury to  others.  Section  2176  was,  as  It  now 
stands,  a  part  of  the  original  Civil  Code  adop^ 
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ed  in  the  year  1872.  This  Code  contatned  two 
sectioiia  declaring  that  there  are  three  degrees 
of  care  and  diligence,  slight,  or^nary,  and 
great,  and  three  degrees  of  Degligence,  slight, 
ordinary,  and  groas.  Slight  care  was  defined 
as  that  'which  is  Buch  as  persoos  of  ordinary 
prudence  usually  exercise  about  their  own  af- 
fairs of  slight  importance,'  and  gross  negligence 
was  defined  as  that  'which  consists  in  the  want 
of  slight  care  and  diligence.'  Sections  16  and 
17.  These  sections  were  repealed  outright  in 
1874,  but  audi  repeal  cannot  affect  the  ques- 
tion of  the  co^tructdon  of  the  words  'gross 
negligence'  in  section  2175  of  the  Civil  Code,  aa 
it  ia  the  intention  of  the  L^^ature  at  the 
time  of  the  adoption  of  the  latter  section  that 
must  control. 

"We  see  no  warrant  fcnr  holding  that  tite  term 
'groas  neglicoice*  as  used  therein  was  intended 
to  mean  other  than  the  'gross  negligence'  defined 
in  section  17  of  the  same  act  'to  establish  a 
Civil  Code,'  which  was  simply  'the  want  of 
slight  care  and  diligence.'  This  must  neces- 
sarily have  been  the  view  of  this  court  in  Don- 
Ion  Bros.  T.  Southern  P.  Co.,  151  Cal.  763,  766, 
11  U  R.  A.  (N.  8.)  811.  91  Fac.  603,  12  A. 
&  B.  Ann.  Gas.  1118,  for  an  examination  of 
the  record  shows  that  there  could  have  been 
no  other  ground  for  the  expression  of  opinion 
'that  there  was  sufficient  evidence  in  the  case 
warranting  the  Jury  in  finding  that  the  defend- 
ant was  guilty  of  gross  negligence  occasioning 
the  loss  and  Injury  complained  of.'  *  *  * 
Accepting  this  definition  of  'gross  negligence,' 
it  cannot  reasonably  be  contended  that  the  evi- 
dence was  not  leg^y  sufficient  to  support  the 
finding  of  the  trial  court  that  the  deceased  was 
killed  by  the  gross  negligence  of-  defendant's 
aervants."  ' 


In  the  case  of  C,  R.  I.  ft  P.  By.  Co.  y. 
Stone.  84  Okl.  864,  125  Pac  1120,  U  R.  A. 
1915A,  142,  the  plaintiff  at  the  time  of  the  In- 
Jury  was  a  trespasser  upon  a  regular  pas- 
senger train  of  defendant  company.  The  ac- 
tMent  loccnrred  In  the  west  end  of  the  rail- 
way yards  of  Yukon.  The  train  on.  which 
he  was  riding  was  running  at  the  rate  of 
about  30  miles  an  hour  when  approaching  the 
west,  end  of  die  pas^ng  track  at  Yukcm  sta- 
tion. On  this  passing  track  were  some  12  or 
15  cars  which  in  some  way  not  clearly  shown 
were  permitted  to  run  down  grade  to  the 
switch  block  and  onto  the  main  track,  and 
ctiUide  with  the  incoming  passenger  train, 
on  which  the  plaintiff  was  riding.  These 
loose  freight  cars  struck  the  passenger  car, 
thereby  causing  the  injury  complained  of. 
Commissioner  Sharp,  in  deUverlng  the  opin- 
ion, said: 

"To  leave  a  string  of  freight  cars  on  such 
siding,  not-mnder  control,  and  where  the  same, 
either  by  momentum  or  gravitation,  might  run 
down  grade  to  where  the  aiding  connected  with 
the  main  line,  and  then  apon  the  said  main 
line,  •  «  *  even  though  in  the  daytime,  and 
at  a  time  when  a  re«alar  passenger  train  was 
doc,  would  be  proof  to  riiow  such  gross  and 
wanton  n^ligence  and  recklessness  as  would 
manifest  a  disr^ard  of  all  cMiseguencss.'* 
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In  Lake  Shore  ft  Mich.  S.  By.  Co.  v.  Bode- 
mer,  139  111.  696,  29  N.  E.  602,  32  Am.  gt. 
Rep.  218,  the  facta  were  that  the  train  which 
committed  the  Injury  was  traveling  at  a 
speed  of  35  or  40  miles  an  hour  In  the  crowd- 
ed city  of  Chicago,  over  street  crossings  upon 
unguarded  trades,  so  connected  with  the  pub- 
lic street  and  so  apparently  a  continuation 
of  the  public  street  as  to  be  regarded  by 
ordinary  dtlsens  as  to  be  located  in  the  pub- 
lic street  along  a  portion  of  the  city  tracks, 
where  persons  are  known  to  be  passing  and 
crossing  every  day.  In  conceded  violation  of 
the  city  ordinance  as  to  speed  and  without 
warning  of  the  approach  of  the  train  by  the 
ringing  of  the  belt  It  was  said  by  the  court: 

.  "This  conduct  tended  to  Show  such  a  gross 
want  of  care  and  regard  tor  the  rights  of  others 
as  to  Justify  the  presumptloa  of  willfalness." 

In  the  case  of  N.  P.  By.  Co.  t.  Adams,  su- 
pra, we  find  the  f  ollov^ing : 

*1t  will  be  per<ceived  that  the  question  ex- 
cludes Injuries  resulting  from  willful  or  wan- 
ton acts,  but  applies  only  to  cases  of  ordinary 
negligence." 

If  the  court  in  the  Adams  Case  was  not 
of  the  opinion  that  there  were  degrees  In 
□egligence,  why  use  the  language  quoted? 
There  has  been  nothing  said  or  indicated  by 
the  United  States  court,  ^ce  the  Adams 
Case,  so  far  as  we  have  been  able  to  find,  to 
the  effect  that  the  provision  In  a  free  pass, 
waiving  claims  against  the  carrier  for  neg- 
ligence, was  intended  to  Intrude  every  de- 
gree of  negligence. 

In  IlL  Cent  E.  B.  Co.  v.  Geo.  O.  Read,  37 
III.  4S4,  87  Am.  Dec.  260,  the  fint  paragraph 
of  the  syllabus  Is  as  follows: 

"A  passenger,  while  traveling  in  the  cars  of 
a  railroad,  received  injuries  to  his  person  occa- 
sioned by  a  collision  of  trains.  At  the  time  of 
the  accident,  the  passenger^  was  traveling  under 
a  free  pass  given  him  by  tHc  company,  upon  the 
back  of  which  was  this  printed  indorsement: 
The  person  accepting  this  free  ticket  assumes 
all  TiAa  of  accidents,  and  expressly  agrees  that 
this  company  shall  not  be'  liable  under  any  cir- 
cumstances, whether  of  negligence  of  their 
agents,  or  otherwise,  for  any  injury  to  the  per- 
son, or  for  any  loss  or  injury  to  the  property, 
of  the  passenger  using  the  ticket.'  In  on  ac- 
tion on  the  case  against  the  company  to  recover 
damages  for  the  injuries  thus  received  by  the 
passenger,  it  was  held  that  this  agreement  did 
not  exempt  the  company  from  liability  for  the 
gross  negligence  of  Its  nnployea,  but  it  did  ex- 
empt it  from  liability  for  any  other  species  or 
ijegree  of  negligence  not  denominated  gross,  or 
which  might  have  the  character  of  recklessness. 
For  such  unavoidable  accidents,  as  will  happen 
to  the  best  managed  railroad  trains,  this  agree- 
ment would  be  a  perfect  immunity  to  the  com- 
pany." 

To  the  same  ^ect  see  Toledo,  Wab.  ft 
W.  By.  Co.  T.  Harvey  Beggs,  86  lU.  80, 28  Am. 
Dec.  013.  In  Ind.  Cen.  By.  Co.  t.  Mundy,  21 
Ind.  48,  88  Am.  Dec.  839,  the  court  said: 
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"Where  s  peraoD  traveling  on  a  railroad  re- 
ceives from  the  company  a  free  pass,  upon  which 
is  indorsed  a  statement  that  'it  is  agreed  that 
the  person  accepting  this  ticket  assumes  all 
risk  of  personal  injury  and  loss  or  damage  to 
property  whilst  ufling  the  same  on  tke  trains  of 
the  company,'  anch  indorsement  or  agreement 
does  not  cast  upon  euch  person  any  risks  arising 
from  the  gross  negligence  of  the  servants  of 
tiie  railroad  company  in  running  the  train; 
and  it  would  seem  that  nacti  agreement  does  not 
cast  upon  such  person  any  risks  arising^  from 
any  negligence  of  the  aervants  of  the  railroad 
company  in  mnning  tiie  trains." 

To  the  same  effect  see  Phlladelpbla  & 
Reading  Ry.  Co.  T.  Derby,  14  How.  468,  14 
Ii.  Ed.  602;  The  Steamboat  New  World  r. 
King,  16  How.  468,  14  L.  Ed.  lOlS. 

The  evidence  Introduced  at  the  trial  In  the 
case  at  bar  tended  to  show  that  the  car  up- 
on which  plaintiff  was  riding  conld  not  have 
gotten  onto  the  side  track  without  the  switch 
being  open.  The  section  foreman  of  the 
Santa  F6  had  a  key  to  the  switch,  and  the 
trainmen  had  a  key,  and  the  evidence  fur^ 
ther  tends  to  show  tiiat  the  foreman  of  the 
concrete  gang  working  at  the  switch  on  the 
date  of  the  accident  also  had  a  key.  The 
train  upon  which  plaintiff  was  riding  was 
due  at  BartleavUle  about  11  o'clock  a.  m. 
The  question  whether  the  action  of  the  de- 
fendants, in  leaving  open  the  switch  at  that 
time,  knoTt-ing  that  a  passenger  train  might 
be  expected  at  that  hour,  without  ascertain- 
ing the  location  of  the  train,  and  without 
having  any  one  looking  after  the  switch, 
would  be  considered  gross  negligence,  was  a 
matter  to  be  submitted  to  the  Jury  under 
proirer  instructions.  Under  the  evidence  in 
the  case,  we  are  of  the  opinion  that  the  jury 
was  justified  Id  flndiug  the  accident  resulted 
from  gross  negligence  on  the  part  of  de- 
fendants. 

We  recognize  the  rule  is  well  established 
that  the  right  of  the  carrier  to  stipulate  for 
exemption  from  liability  for  its  own  negli- 
gence in  regard  to  an  interstate  pass  is  not 
a  local  question,  but  Is  a  matter  for  the  fed- 
eral courts.  As  we  understand,  the  rule  as 
onunrfated  in  tlie  case  of  M.  P.  Ry.  Co.  v. 
Castle,  224  U.  S.  541,  82  Sup.  Gt  600,  66  L. 
Ed.  875,  Is  as  follows:  A  statute  of  the  state 
where  the  Injury  occurred  can  be  applied  un- 
til Congress  has  acted  in  the  matter.  In  the 
above  case,  the  plaintiff  based  his  right  to 
recover  upon  a  Nebraska  statute,  which  un- 
dertook among  other  things,  to  take  away 
the  defense  of  contributory  negligence  In 
cases  of  that  character,  when  the  negligence 
of  the  employer  was  gross  In  compai-ison  to 
that  of  the  employe,  but  the  damages  were  to 
t>e  diminished  according  to  the  negligence  of 
the  employ*.  The  railroad  company  there 
contended  that  In  respect  to  Interstate  trans- 
actions this  legislation  could  not  control  as 
the  same  violated  the  commerce  clause  of 
the  ConstltutloB.  In  delivering  the  (qtlulon. 


Chief  Justice  White  oses  the  following  lan- 
guage: 

"The  repugnancy  of  the  statute  to  the  com- 
merce clause  of  the  Constitution  was  also  aver- 
red on  the  ground  that  'the  plaintiff  at  tbe  time 
he  received  the  injuries  complained  of  was  en- 
gaged as  an  employ^  of  an  interstate  railroad 
engaged  in  commerce  between  the  states  of 
Missouri,  Kansas  and  Nebraska,*  and  the  stat- 
ute of  Nebraska  'attempts  to  regulate  and  con- 
tn^,  as  well  as  create,  a  cause  of  acti<Ht  and 
remedy,  imposing  upon  the  defendant  company 
a  liability  inconsistent  with  and  repugnant  to 
the  action  of  the  Congress  of  the  United  States 
on  said  subject.'  •  •  •  And  as,  at  the  time 
the  plaintiff  received  the  Injuries  complained  of, 
there  was  no  subsisting  le^latlon  by  Congreos 
affecting  the  liability  of  railway  companies  to 
their  employfis,  un^er  the  condltionB  shown  in 
this  case,  the  state  was  not  debarred  from  thus 
legislating  for  the  protection  of  railway  em- 
ploy^s  engaged  in  interstate  commerce." 

If  Congress  has  ever  enacted  a  atatate 
relative  to  Interstate  free  passes,  defining 
the  degrees  of  negligence,  we  have  bee«  un- 
able to  find  the  same,  nor  have  we  been  cited 
to  any  by  counsel ;  therefore  we  see  no  rea- 
son why  the  Oklahoma  statute,  that  a  "com- 
mon carrier  cannot  be  exonerated  by  nn 
agreement  from  liability  for  gross  negli- 
gence," etc.,  would  not  be  applicable  to  tlie 
case  at  bar.  Certainly  the  decisions  of  the 
federal  court,  quoted  supra,  clearly  seem  to 
contemplate  that  even  in  the  absence  of  any 
state  statute  the  common  carrier  could  not 
be  exonerated  by  any  agreement  as  against 
the  gross  negligence,  fraud,  or  willful  wrong 
of  Itself  or  its  servants. 

The  defendants  complain  of  instructions 
Nos.  6,  6. 9, 10.  and  13,  which  are  as  foUovrs: 

(5)  "Under  the  law  of  this  state,  gross  neg- 
ligence, aa  is  used  in  these  instructions,  is  de- 
fined as  the  want  of  alight  care  and  dil^nce. 
It  is  the  doing  of  some  act  or  thing  which  a 
person  of  ordinary  prudence  and  intelligence 
would  not  do  under  the  circumstoQCcs,  or  tbe 
failure  to  do  some  act  or  thing  which  a  person 
of  ortinary  pradcnce  and  intelligence  would  do 
under  like  circumstances.  Should  such  conduct 
or  acts  be  of  such  a  nature  as  to  amount  to  a 
gross  want  of  care  and  regard  tor  the  rights  of 
others.  It  amounts  to  willfulness,  and  it  is  not 
necessary,  in  order  to  raUe  an  inference  of  such 
negligence,  to  prove  that  the  defendant's  serv- 
ants were  actuated  bj-  ill  will  directed  specially 
towards  tbe  plaintiff,  or  to  have  known  that 
she  was  in  such  position  as  to  be  likely  to  he 
injured." 

(6)  "Slight  care  and  diligence  as  used  in  these 
instructions  is  such  care  and  diligence  aa  per* 
sons  of  ordinary  prudence  usually  exercise  about 
their  own  affairs  of  slight  importance." 

(9)  "You  are  instructed  that  the  defendants 
owed  to  the  plaintiff  the  duty  of  conveying  her 
from  St.  Louis,  Mo.,  to  Oklahoma  City,  OkL, 
using  ordinary  care  and  prudence  to  so  maintain 
and  operate  their  trains,  lines  of  railroad,  and 
roadlied,  switches,  and  yards,  as  to  make  than 
reasonably  safe  for  travel  by  tbe  public  in  gen- 
eral, without  regard  to  whether  tbe  plaintiff  was 
riding  an  a  pass  or  not" 
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(10)  "You  are  Instructed  that  the  arts  of 
Congress  rolntive  to  intoratate  commerce  an- 
tboiize-and  permit  carriera  to  inue  tree  passes 
to  dependent  mnnbers  of  the  family  of  emploTds 
of  railroad  comp&nips,  and  to  stipulate  in  such 
passes  that  the  person  using  the  same  for  trans- 
portation Bboll  assume  all  risks  of  accident,  in- 
jury, and  damage,  whether  resulting  from  the 
ordinary  negligence  of  the  servants  and  agents 
of  the  company  issuing  the  pass,  or  otherwise; 
but  in  this  connection,  you  are  instructed  that 
the  law  does  not  permit  the  defendants  to  oon* 
tract  against  injury  rem]ltin8>  tnm  the  acts  of 
their  employes  amonntlng  to  gross  negligence, 
or  a  wanton  disregard  of  the  rights  of  others." 

(13)  "You  are  then-fore  instructed  that, 
shonid  ynu  find  from  the  evidence  in  this  case, 
by  a  fair  preponderance  thereof,  that  the  plain- 
tiff was  riding  upon  a  passenger  train  of  the 
Knty  Railroad  Company  on  the  24th  day  of 
Septpmber,  1914,  over  the  railroad  line  of  the 
drfendnnt  Santa  F6  Railroad  Company,  end 
that  the  servants,  agents,  or  employtia  of  the 
defendants,  or  either  of  them,  were  not  in  the 
exercise  of  slight  care  and  diligence  to  keep  the 
lines  and  appliances  in  and  about  the  yard  in 
the  city  of  Bartlcsville  in  a  reasonably  safe  con- 
dition for  traffic,  but  were  guilty  of  gross 
negligrnce.  as  defined  by  these  instenctiona.  In 
opening  and  permitting  to  remain  open  a  cer- 
tain switch,  and  thftt  said  train  ran  Into  aaid 
open  switch  and  collided  with  a  freight  train 
standiniT  upon  said  switch  or  side  track,  fcnd 
that  thereby  plaintiff  was  injured,  it  will  be 
your  duty  to  find  for  the  plaintiff,  and,  if  you 
fail  so  to  find,  you  will  return  a  Terdlct  for  the 
defendants.". 

[SI  The  court  may  have  been  In  error  In 
giving  infttraetlOD  No.  9,  bat  tt  is  a  settled 
rule  In  tbts  jnrledlctlon  that  Instructions 
must  be  construed  as  a  whole  and  together, 
and  it  Is  not  necessary  that  any  particular 
paragraph  thereof  contain  all  the  law  of 
the  case.  It  is  mifflcient  if,  when  taken  to- 
gether and  considered  as  a  whole,  they  fair- 
ly prewnt  the  law  of  the  case,  and  there  is 
no  conflict  between  the  different  paragraphs 
thereof,  and  while  an  instruction,  standing 
alone,  may  be  subjected  to  the  crltldsm  of 
being  Indefinite  and  uncertain,  yet,  if  other 
Instructions  fairly  submit  the  material  is- 
sues to  the  jury,  reversible  error  Is  not  com- 
mitted. Ponca  City  Ice  Co.  v.  Robertson, 
leo  Fac.  1111;  Lonsdale  T.  Scblegel,  171  Pac 
330;  Newton  v.  Allen,  168  Pac.  1009. 

The  judgment  of  the  trial  court  la  affirmed. 

All  ttae  Justices  concur. 


ROGERS  et  al.  v.  HARRIS.  (No.  90S6.) 
(Supreme  Court  of  Oklahoma.   Oct  21,  1919.) 

(Svltabut  h»  the  Court.) 
1.  Fradu  ^EslS—GiBT  or  vbadd  ih  pbomisb 

TO  PERFOKM  IH  THS  rOTOBB  IB  INTBNT  HOT 
TO  PEBFOBM. 

In  an  action  for  frand  predicated  on  a 
promise  to  be  performed  in  the  future,  the  gist 


of  the  fraud  Is,  not  the  breach  of  the  promise, 
but.  the  fraudulent  intent  of  the  promisor  at 
the  time  of  making  the  promise  not  to  perform 
the  same,  and  the  intent  to  deceive  the  promisee 
by  such  false  promise.  To  render  nonperform- 
ance fraudulent,  the  IntentiMi  not  to  perform 
must  exist  when  the  promise  is  made,  and,  if 
the  promise  is  made  in  good  faith  when  the 
contract  Is  entered  Into,  there  is  no  fraud,  al- 
though the  promisor  subsequently  changes  his 
mind  and  foils  or  refuses  to  perform. 

2.  APPBAI,  AlfD  UBOB  «S»S54(1)  — TSIAL 

383(1)— Opinion  or  tbuz.  coubt  hot  "find- 

INOB  or  rACT." 
The  opinion  of  the  trial  court,  delivered  in 
announcing  judgment,  does  not  constitute  "find- 
ings of  fact,"  as  contemplated  under  section 
G017,  R.  L.  1910,  and  may  not  be  considered 
as  such,  or  to  vary  the  judgment  of  the  court 
as  contained  in  the  journal  entry;  but,  when 
properly  incorporated  in  the  ease-made,  may 
he  eon^ered  in  detasnining  the  correctness  of 
the  eradurion  on  wUch  the  jtidgment  ia  based. 

[Ed.  .Note.— For  other  definldraa,  see  Words 
and  Phrases,  First  and  Second  Series,  Finding 
of  FactJ 

3.  FsAiTn  «=p68(1)— BuBDSir  or  raoor  nr  ag- 
Txon  fob  iudd  in  FBoomina  wbteten  ih- 

BTBUimiT. 

Ordinarily,  where  an  action  Is  predicated 
on  fraud  in  the  procuring  of  a  written  instru- 
ment, the  proof  must  sustain  the  allegations  by 
a  preponderance  so  great  as  to  overcome  all  op- 
posing evidence  and  repel  all  opposing  presump- 
tions  of  good  faith. 

4.  HINBB  ANn  lURXBAU  «a>SK(S9— GoNaiBUO- 
'  non  or  contbaot  in  pubobasx  or  urtBaxsT 

IN  OIL  LANDS  AND  LEAata. 

C  purchased  the  Interest  of  H.  in  certain 
oil  lands  and  leases,  in  the  possession  and  under 
the  management  of  C,  including  cash  on  band 
and  credit  due  H.  A  chgck  previously  issued 
and  delivered  to  R.,  a  joint  payee,  in  payment 
of  credits  due  H.  and  R.,  but  not  delivered  to 
H.  and  of  which  he  had  no  actual  notice,  was 
recalled  from  R.  and  cancded,  treating  the 
amount  represented  by  the  check  as  cash  on 
band.  Beld,  the  sale  included  cash  on  band 
as  shown  by  credits  due  and  unpaid,  delivery 
of  the  che^  to  R.  in  the  circumstances  of  this 
case  amounted  to  payment,  and  H.'8  interest  in 
the  check  was  not  Included  in  the  sale. 

5.  Mines  and  uinebau  4=»65(8)— Judouent 
roB  PLAiNTirr  ros  ntAUD  in  fbocurino 

CONVETANCB  OF  LAND  NOT  SUSTAINED  BT  EV- 
IDENCE. 

This  cause  being  one  of  purely  equitable  cog- 
nizance, the  evidence  reviewed,  and  held,  the 
judgment  of  the  trial  court  is  clearly  against 
the  weight  of  evidence. 

Error  from  Superior  Court,  Tulsa  County; 
M.  A.  Breckinridge,  Judge. 

Action  by  Vernon  V.  Harris  against  Harry 
H.  Rogers  and  others  to  cancel  conveyance 
of  certain  land  and  oil  leases  by  plaiutilT  to 
the  McMan  Oil  Company  aud  by  it  to  de- 
fendant Rogers.  Judgment  for  plaintiCT,  and 
defendants  bring  error.   -Reversed  and  r^ 
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manded,  with  directions  to  enter  Judgment 
for  plaintiff  agalnat  defendant  Oil  Company. 

West,  Sherman,  Davidson  &  Moore,  of 
Tuls9,  and  Cottingham  &  Hayes,  and  Burford, 
Miley,  Hoffman  &  Burford,  all  of  Oklahtnna 
City,  for  plaintiffs  In  error. 

H.  B.  Martin  and  A.  F.  Mosa,  both  of  Tul- 
sa, and  Stuart,  Cruce  &  Cmce,  of  Oklahoma 
City,  for  defendant  In  error. 

OWEN,  O.  J.  Harris  alleges  Chapman 
and  Rogers  conspired  together  to  defraud 
him  of  his  interest  In  partnership  property, 
with  the  intention  of  purchasing  same  for 
Sogers,  and  that  Rogers  Induced  him  to  sell 
his  interest  for  an  Inadequate  consideration, 
by  falsely  representing  that  be  (R<^r8)  was 
selling  for  a  like  amount,  and  by  concealing 
the  real  value  of  the  property. 

Chapman  denies  h^  conspired  wltb  Rogers 
or  practiced  any  fraud  oa  Harris,  or  purchas- 
ed his  interest  for  the  use  and  benefit  of 
Rogers,  He  alleges  he  purchased  the  Harris 
Interest  in  good  faith  for  the  McMan  OU 
Company,  and  that  the  sale  to  -Refers  was 
an  Independent,  bona  fide  transaction,  snb- 
seQucnt  to  the  purchase  from  Harris. 

Rogers  denies  he  concealed  or  fraudulently 
misrepresented  the  value  of  the  property,  or 
conspired  with  Chapman,  or  in  any  manner 
practiced  fraud  on  Harris.  He  alleges  he 
acquired  the  Harris  Interest  subsequent  to 
the  conveyance  of  the  same  to  the  Mo- 
Man  Oil  Company  as  a  separate  and 
independent  transaction,  witbout  Intent  to 
defraud  Harris. 

The  salient  facts  appear  to  be  that  Harris 
and  Rogers  formed  a  partnership  during  the 
year  to  practice  law,  with  offices  at 

Holdenvllle  and  Wewoka,  and  as  partnets 
acquired  certain  tracts  of  real  estate  and  oil 
leases.  Rogers  accepted  employment  with 
Ihe  McMan  Oil  Company,  and  r^oved.  to 
Tulsa  in  January,  1913.  It  was  agreed  that 
Harris  would  continue  to  look  after  the  joint 
Interests  of  the  firm  during  the  year  1913, 
Rogers  to  pay  blm  a  portion  of  the  salary 
received  from  the  oil  company.  Rogers,  un- 
der the  terms  of  his  contract,  was  to  hav'e 
an  opportunity  to  acquire  such  Interest  as 
he  might  desire  to  take  in  properties  acquired 
by  the  oil  company,  and  It  was  agreed  be- 
tween Rogers  and  Harris  that  Harris  would 
share  these  Interests  with  Rt^rs.  This  rela- 
tion continued  until  October,  1914,  when  Rog- 
ers and  Harris  agreed  to  dissolve  the  partner- 
ship and  divide  their  holdings.  A  division  was 
made  of  some  of  their  properties,  but  it  was 
found  Impractical  to  divide  all  holdings,  and 
no  settlement  was  made  of  the  lands  and 
leases  Involved  in  this  action. 

In  the  development  of  the  properties  in- 
volved, the  interest  owned  by  Harris  and 
Rogers  was  charged  with  a  proportionate 
cost  of  development  and  credited  with  a  pro- 
portionate share  of  profits.  These  profits 
were  paid  when  the  oil  was  sold  by  the  oil 


company;  payments  being  made  to  Rogers, 
and  he.  In  turn,  paying  one-half  to  Harii-h 

About  the  5th  of  August,  1915,  the  MciCun 
OU  Company  made  a  proposition  to  Harris 
to  purchase  his  interest,  offering  $60,000. 
Harris  wanted  $100,000.  Negotiations  were 
carried  on  until  about  September  9th,  when 
Harris  offered  to  seU  for  $80,000.  In  the 
meantime  he  had  received  a  dividend  o£ 
$7,600.  This  offer  was  accepted  and  this 
amount  paid  by  Chapman  actiLng  for  the  Mc- 
Man on  Company. 

Harris  understood  he  was  seUlng  bis  en- 
tire Interest,  including  cash  on  hand  and 
credits  due  him  from  the  Harris  and  Rogers 
interest,  for  the  sum  of  $80,000,  but  claims 
he  understood  from  Rogers  that  he  would 
sell  for  a  like  amount  and  that  the  credit 
due  the  partnership  Interest  was  about  $1S,- 
000,  when  In  truth  and  in  fact  Rogers  did  not 
sell  and  the  credit  waa  something  over  $30,- 
000. 

It  appears  Harris  la  a  bookkeeper  and  an 
expert  accountant,  formerly  engaged  in  the 
banking  business,  and  kept  the  books  of  the 
■R<^ers  and  Harris  partnership,  receiving 
monthly  statements  of  the  amount  of  oil 
to  the  credit  of  this  interest,  By  mere  calcu- 
lation he  could  have  ascertained  the  exact 
amount  due.  The  statements  were  something 
like  two  months  behind,  but  no  effort  was 
made  by  Harris  to  ascertain  the  exact 
amount;  no  contention  Is  made  that  he  was 
ever  denied  or  refused  a  stateinent  of  the 
amount  on  hand  to  the  credit  of  his  interest 
It  appears  Rogers  guessed  the  credit  to  be 
about  $15,000.  Harris  said  at  that  time  be 
thought  it  was  probably  $20,000  to  $25,000. 

Counsel  contend  that  Chapman  and  Rogers 
conspired  together  to  defraud  Harris  by  In- 
ducing blm  to  sell  for  an  inadequate  couEdd- 
eratlon,  and  that  the  sale  to  the  oU  company 
was  a  mere  subterfuge  for  the  use  and  bene- 
fit of  Rogers,  and  in  this  connection  insist 
that  Harris  would  not  have  agreed  to  sell 
for  $80,000  had  he  known  the  property  bad 
earned  a  credit  of  more  than  $30,000.  This 
contention  is  not  supported  by  the  evidence. 
The  evidence  is  to  the  effect  that  Harris  had 
considerable  experience  in  dealing  In  oil 
lands  and  leases  in  which  llogers  bad  no  in- 
terest A  representative  of  the  McMan  OU 
Company  purchased  some  of  these  leases 
from  him  about  the  6th  of  August,  1815.  and 
at  that  time  made  him  the  offer  of  $60,000 
for  his  -Interest  in  the  property  in  controver- 
sy. Rogers  was  then  in  California,  and  there 
is  no  proof  or  Intimation  that  he  Inspired 
the  offer  or  had  any  knowledge  concerning 
it  Harris  at  that  time  c^ered  to  take  $100,- 
000,  according  to  his  own  testimony.  The 
testimony  of  witness  Barnard  is  that  he  offer- 
ed to  take  $80,000,  but  later,  tha  price  of  oil 
having  increased,  stated  he  did  not  believe  he 
would  take  $80,000,  wanted  $100,000,  but 
said  be  would  talk  to  Rogers  about  it.  Ofi 
Bogers*  return  to  the  state,  Harris  wait  vo 
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Tulsa,  and  while  tbere  receWed  97,900  firom 
R(«ers  as  profita  from  their  Jtrint  Interest 
Harris  ccHUulted,  him  ooncemlng  the  offer  he 
had  received,  and  Roeera  atated-he  would 
like  to  sell  hla  Interest  and  get  out  of  the 
dl  boslnees  and  wonid  be  wUlhig  to  sell  for 
^,000.  Harris  a  few  days  later  authorized 
Rogers  to  submit  a  pn^wsltlon  to  Cbopm^n 
to  aeU  Harris'  interest  for  $80,000.  Rogers 
compiled  with  the  requ^t,  and  Chapman, 
acting  for  the  company,  accepted  the  (rfCer 
on  September  9th.  Rogers  communicated  this 
fact  to  Harris  over  the  telephone,  and  It  was 
agreed  that  Harris  would  write  Chapman  a 
letter  setting  out  the  contract  as  he  under- 
stood It  On  that  date  Harris  wrote  a  letter 
to  Chapman  In  which  be  stated: 

"I  made  a  verbal  proposition,  to  you  tbroogh 
Barry,  to  sdl  my  Interest  In  all  oil  leases,  and 
land  in  Greek  county,  in  wliicb  you  or  tbe  Mc- 
Man  Oil  Company  are  interested,  for  the  con* 
slderation  of  |S0,000,  to  be  paid  cash,  and 
Harry  reported  that  you  had  accepted  the  of- 
fer. I  write  this  letter  to  put .  the  ofiEer  in 
writing.  I  think  it  well  to  refer  spedfically 
to  the  tracts  of  land,  an  interest  In  which  I 
understand  I  am  ofEering  you." 

After  describing  the  land  it  was  farther 
stated: 

"Ton  are  to  assume  all  obligations  that  I 
may  have  for  my  part  of  drilling  operations  on 
the  land,  or  leasea  or  anything  of  the  Jdnd. 
Tou  are  to  hare  all  oil  accounts,  notes,  cash 
now  on  hand  from  leases  atwve  mentioned." 

Counsel  contend  that  Harrisf,  reposing 
great  confidence  to  the  judgment  of  Rogers 
as  to  values,  agreed  to  sell  only  because  he 
believed  Kogers  was  selling,  andi  that,  be- 
cause Rogers  did  not  sell,  this  amounted  to 
fraud  and  was  sufficient  to  vitiate  the  entire 
transaction. 

Harris  appears  to  have  been  uncertain 
whether  the  offer  of  $80,000  was  a  good 
proposition,  and  to  have  been  Influenced  to 
some  extent  by  the  apparent  willingness  of 
Rogers  to  accept  a  like  amount  for  his  In- 
terest But  the  evidence  does  not  support  the 
contentlfHi  that  Refers  fraudulently  repre- 
sented he  was  selllog  and  tioat  Harris  would 
not  have  sold,  but  for  such  false  representa- 
tions. On  the  contrary,  the  proof  is  that 
Rogers  was  wllUng  to  sell  his  Interest  tor 
$80,000. 

At  the  time  Rogers  advised  Chapman 
of  Harris  offer  to  sedl  for  $80,000,  he  told 
Chapman  he  would  like  to  sell  his  interest 
for  a  Like  amount;  but  Ctiapman,  (lesiring 
to  retain  his  services  as  attorney  for  the 
company,  persuaded  him  not  to  sell,  and,  as 
an  inducement  to  remain  with  the  company, 
suggested  to  blm  they  would  Increase  his 
interest  and  share' of  the  profits  by.  selling 
him  the  Harris  interest  on  a  credit  As  a 
result  of  sudi  negotiations,  Rogers  decided 
to  remain  with  the  company  and  to  pur- 
chase the  Harris  interest    Therefore,  the 
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rule  relied  upon  whldi  will  vitiate  the  sale 
where  <«e  psrtDw  Is  induced  to  sell  by  rea- 
aoa  of  fhlse  and  fraudulent  promises  ftnd 
representations  made  by  the  other  partner 
lias  no  un>Ucation.  It  was  said  by  this  court 
in  tbe  case  of  McLean  r.  8.  W.  Casual^  In& 
Ca,  160  Pac.  660: 

"There  is  a  wide  distinction  betwe«a  tbe  non- 
performance of  a  promise  and  a  promise  made 
mala  fide,  and  without  any  intention  at  the 
time  of  making  it  to  perform  it" 

The  gist  of  the  tnnd  In  sudi  instances  ia,> 
not  the  breach  of  the  promise  but  the  fraud- 
ulent  intent  of  the  promisor  at  Qie  time  of 
making  the  prMolae  not  to  pertbrm  the  same^ 
and  the  intent  to  deceive  the  promisee  by 
such  false  xnomise.  To  render  nonperform- 
ance fraudulent  the  Intention  not  to  per- 
form must  e^st  when  the  prcHnise  is  made, 
and,  if  the  promise  is  made  In  good  faith 
when  tbe  contract  is  entered  into,  there 
is  no  fraud,  although  tbe  promisor  sub- 
sequently changes  his  mind  and  ftilla  or 
refuses  to  perfonn.  12  B.  a  L.  2^  When 
the  offer  of  $60,000  was  made  to  Harris  about 
the  5th  of  August,  and  while  Rogers  was  in 
Oallfomla,  there  was  no  intimatlcm  that 
Rogers  was  selling  his  Interest.  At  the  time 
Harris  talked  it  over  with  Rogers,  he  re- 
cdved  a  payment  ot  $7,600,  and,  when  he 
agreed  to  acc^t  $80,000  for  hla  Interest  he 
was  getting  within  $12,600  of  the  price  at 
which  be  -had  been  wllUng  to  sell,  according 
to  his  own  testimony.  Assuming  he  was  In- 
fluenced by  Rogers'  manifest  willingness  to 
sell  for  $80,000,  It  falls  far  short  of  proving 
such  false  promise,  or  Inadequacy  of  con- 
sideration, as  to  amount  to  fraud.  As  has 
been  pointed  out  Harris  was  not  without  ex- 
perience in  buying  and  sellhig  oil  leases,  and 
the  £act  ttiat  be  received  a  sum  of  $12,500 
less  than  the  amount  for  which  he  first  offer- 
ed to  sell  does  not  furnish  sufficient  reason 
for  canceling  his  sale  to  the  oil  company, 
which  the  trial  court  found  was  a  bona  fide 
transaction,  not  for  the  benefit  of  Rogers. 

The  fiwt  that  the  price  of  oil  ccmtlnued  to 
advance  and  the  enterprise  proved  profitable 
to  the  oil  company  does  not  amount  to 
fraud,  and  furnishes  no  ground  for  cancella- 
tion of  the  conveyances.  Chapman  and  Rog- 
ers had  no  means  of  knowing  the  price  of  oil 
would  continue  to  advance.  The  properties 
when  developed  proved  of  great  valu^  but 
neither  the  advance  In  price  of  oil  or  Uie 
value  of  tbe  properties  after  development  are 
to  be  considered  in  estimating  the  value  at 
the  date  of  the  sale,  and.  In  determining 
whether  fraud  was  practiced  so  as  to  vitiate 
the  transaction,  these  drcumstances  have  no 
tendency  to  establish  fraud.  In  the  case  of 
Sullivan  T.  Pierce.  126  Fed.  104,  60  C.  C.  A. 
148,  it  was  said: 

"It  requires  conscious  effort  when  we  at- 
tempt to  estimate  tha  value  of  the  property  at 
the  date  of  the  sale,  to  exdude  from  our  minds 
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the  effect  of  the  great  inereaae  In  vtiw  Im- 
medfately  following  the  Ba]e.  •  •  *  The  great 
advance  in  values  made  the  emnplaiiiaat  regret 
his  sale,  and  probably  sharpened  his  witi  to  dis- 
cover badges  of  fraud." 

Td  ttie  case  of  Geddes*  Appeal,  80  Pa.  461, 
where  the  facts  were  not  dissimilar  to  the 
ta.etB  presented  by  this  record,  It  was  said: 

"That  the  business  was  prosperous,  enabling 
the  parties  to  make  large  profits,  and  to  pay  Cor 
the  sham  out  of  the  profits,  is  not  to  the  pur- 
^  pose.  We  are  not  to  judge  this  transaction  by 
the  light  of  nibseguent  events.  It  was  con- 
Bummared  in  the  face  of  an  ancertain  fatnre. 
The  ebb  and  flow  Of  the  bnstness  Hde  In  tiiat 
futnre  was  concealed  from  human  Tfrfon.** 

In  nnnouDCing  Judgment  the  trial  court 
delivered  an  oral  <H>lDioa,  which  was  tran- 
scribed by  the  reporter  and  without  objection 
lncor])orated  In  the  case-made,  from  which 
It  appears  the  court  concluded  from  the  evl- 
denre  that  Chapman  acted  in  good  faith  In 
purchasing  Harris'  interest  for  the  McMao 
Oil  Company,  and  that  this  sale  was  a  bona 
Bde  transaction  without  notice.  He  also  con- 
cluded that  Rogers  wanted  to  sell  his  in- 
terest, but  was  persuaded  by  Chapman  not 
to  do  so,  and  subsequently  purchased  the 
Harris  interest  The  evidence  supports  tjiese 
conclusions. 

[2]  The  opinion  of  the  trial  court  does  not 
constitute  findings  of  fact,  as  contemplated 
under  section  5017,  R.  L.  1910,  and  may  not 
be  considered  as  such,  or  to  vary  the  judg- 
ment  of  the  court  as  contained  in  the  Journal 
entry  (James  v.  Coleman,  166  Pac.  210),  but 
may  pe  considered  in  determining  the  cor- 
rectness of  the  conclusions  on  which  the 
Judgment  was  based.  Expressions  of  the 
trial  court  in  rendering  Judgment  have  been 
considered  repeatedly  for  that  purpose.  C, 
R.  I.  &  P.  R.  Co.  V.  Warren,  163  Pac.  705; 
Hennessey  Oil  &  Oaa  Co.  t.  Neely,  162  Pac. 
214;  Ulson  T.  Harris,  GO  Old.  764,  ISl  Pac. 
581.  In  the  case  of  James  t.  WUUams,  SI 
Cal.  213,  It  was  said: 

"The  opinion  of  the  judge  who  tried  the 
cause,  stating  the  evidence  or  his  analysis  of 
it  or  some  portion  p£  either,  coupled  with  the 
reasons  for  liis  rulings,  Is  always  valuable." 

Anfl  In  the  case  of  Spoon  t.  Sheldon,  27 
Cat.  765,  151  Pac.  150,  It  was  snld: 

"While  the  written  opinion  of  the  trial  court, 
though  contained  in  the  transcript,  is  no  part 
of  the  record  and  cannot  perform  the  oSce  of 
findings,  the  appellate  court  may  look  to  it  to 
ascertain  the  considerations  arising  from  evi- 
dence In  the  record  which  influenced  the  trial 
Judge  In  bis  dedrion." 

In  MUler  v.  Marks,  46  Utah,  257,  148  Pac. 
412,  the  Supreme  Court  of  Utah  said: 

"Where  the  opinion  of  the  trial  court  is  set- 
tled in  the  bill  of  exceptions,  and  made  a  part 
of  the  record,  the  court  on  appeal  may  look 
to  It  to  ascertain  the  trial  court's  reason  for  its 
decision.'' 


Notwithstanding  Hie  opinloDi  of  Rie  trial 
court  was  that  the  sale  from  Harria  to  the 
McMan  Oil  Company  was  a  bona  llde  trans- 
action wittaont  notice,  the  Ju^ment  rendered 
was  that  this  sale  and  the  aale  frtw  the 
oil  company  to-  Bogers  be  aet  aside,  the  eim- 
veyances  canceled,  and  Rogers  and  the  oil 
company  held  as  trustees. 

[8]  The  action  was  inedlcated  on  fnind 
and  aimed  primarily  at  tiie  cancellation  of 
the  sale  to  the  McMan  0\l  Company,  alle;* 
ing  this  sale  was  fftodulent  and  a  mere  sub- 
terfuge for  Bogm*  benefit  To  snstaln  this 
allegation  the  burden  was  on  plaintiff  to 
prove  fraud.  In  the  case  of  Owen  t.  United 
States  Surety  Co.,  88  Okl.  123, 181  Pac.  1091« 
Mr.  Justice  Kane,  speaking  fat  the  oonrt, 
said: 

"In  this  jurisdiction,  where  fraud  la  alleged 
in  the  procuring  of  a  written  instrument,  the 
proof  must  sustain  the  allegations  by  preponder* 
ance  of  the  evidence  so  great  as  to  overcome  flQl 
opposing  evidence  and  repel  all  oppodng  pre- 
sumptions of  good  faith." 

To  the  same  effect  are  the  cases:  Moore 
T.  Adams,  26  Okl.  48. 108  Pac.  392;  Llmerldc 
V.  Jefferson  Life  Ins.  Co.,  169  Pac.  1080. 

[4, 6]  This  Is  the  applicable  rule  to  the 
Issues  and  theory  on  which  the  case  was 
tried.  The  rule  urged  by  counsel  relating  to 
partnership  transactions,  where  oae  partner 
purchases  from  another,  requiring  the  pur- 
chasing partner  to  prove  the  utmost  good 
faith  and  fair  dealing,  has  no  application; 
for  the  reason  the  proof  is,  as  the  trial  court 
found,  the  sale  was  not  to  Rogers  or  for  his 
benefit.  Harris  alleged  and  undertook  to 
prove  that  Chapman  and  Rogers  conspired  to- 
gether to  defraud  him  and  by  false  and 
fraudulent  representations  induced  him  to 
sell  to  the  McMan  Oil  Company,  and  that  this 
'  sale  was  a  mere  subterfuge,  not  made  for  the 
use  and  benefit  of  the  oil  company,  but  for 
the  use  and  benefit  of  R(^ers.  Had  the  proof 
sustained  this  allegation,  the  rule  urged 
would  apply ;  but  the  weight  of  evidence  is 
against  this  contention  and  supports  the  coo- 
dusioD  of  the  trial  court  that  this  purchase 
was  not  made  for  the  use  and  benefit  of  Rog- 
ers, but  in  good  faim  fbr  the  HcMaa  Oil 
Company.  The  allegations  of  fraud  against 
the  sole  to  the  company  having  failed,  it  nec- 
essarily taUa  against  the  subsequent  sale 
from  the  oil  company  to  Rogers. 

When  the  trial  court  reached  the  eondu- 
ston  tbat  the  evidence  did  not  support  the  al- 
legations and  theory  of  plaintiff,  but  ou  the 
contrary  did  support  the  contentions  made 
by  defendants,  that  is,  that  the  sale  to  the 
McMan  Oil  Company  was  a  bona  fide  trans- 
action, without  fraud,  for  the  use  and  bene- 
fit of  the  oU  company ;  that  Rogers,  at  the 
time  he  talked  with  Harris,  was,  in  fact,  will- 
ing to  sell  his  Interest  foe  a  like  sum,  but 
was  afterward  persuaded  not  to  do  so,  and 
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suliseiiiiently  ptuduund  tbe  Harris  Interest 
as  an  indqwudent  transaction — ^Judgment 
stMmld  bare  been  for  Uogers. 

The  jadxment  appears  to  bave  been  based 
on  tho  transactttm  in  whii^  a  check  for  {30,- 
000  was  retnmed  to  the  McMan  Oil  Com* 
pany. ,  This  cbe<ft  was  Issued  S^tember  2d 
and  delivered  to  Rogers  in  payment  of  tbnt 
amount  €>t  the  credit  dae  tbe  Harris  and 
Rogers  interest.  When  the  sale  was  consnm- 
mated  by  tbe  acceptance  of  Harris'  ofEer  on 
September  9tb,  this  chedE  was  still  in  Rog- 
ers* possession,  and  Harris  had  not  been  ad- 
vised of  it  Chapman  treated  this  check  as 
oasb  on  hand  and  canceled  it  The  trial  court 
concluded  from  tbe  evidence  tiiat  no  inten- 
tional fraud  was  practiced  on  Harris  by 
«lther  Chapman  or  Rogers  in  this  transac- 
tion. The  weight  of  the  evidence  supports 
this  conclusion.  We  concur  also  In  the  con- 
clusion of  the  trial  court  that  this  check 
ought  not  to  have  heen  returned  to  Chapman 
and  canceled.  It  ought  not  to  have  heen 
treated  as  cash  on  hand  without  calling  It  to 
narrls'  attention.  He  understood  that  be 
was  selling  and  Chapman  understood  he  was 
purchasing  tbe  cash  on  hand  and  unpaid 
credits  as  of  September  9th.  None  of  the 
parties  appear  to  bave  been  particular  in  as- 
certaining the  exact  amount  of  credit  due  at 
that  time.  The  practice  had  been,  however, 
to  issue  checks  and  deliver  them  to  Rogers; 
he,  in  turn  paying  Harris  the  one-half  due 
him.  Chapman  was  familiar  with  this  prac- 
tice, and,  when  he  accepted  Harris'  offer  on 
September  9th  he  was  chargeable  with  notice 
that  this  check  had  been  issued  and  delivered 
to  the  payees.  Therefore  tbe  offer  and  ac- 
ceptance did  not  i>roperly  Include  $16,000,  one- 
lialf  of  the  check  which  was  dne  Harris,  and 
thia  amoouC  should  have  been  paid  to  Harris 
and  not  treated  as  cadi  on  hand.  While  it 
is  true  tbe  check  itself  did  not  q;>erate  as  an 
aB8tgnm«it  of  the  funds  so  as  to  bind  the 
bank  on  which  it  was  drawn  (section  4330,  R. 
h.  m<^,  its  Issuance  and  d^very,  in  view  of 
the  drcnmstances  in  this  case^  as  between 
flie  drawer  and  payee  should  have  been  treat- 
ed as  an  assignment  and  In  payment  of  the 
eredit  dne  the  Harris  and  Rogers  interest. 
Tliere  was  no  such  meeting  of  the  minds  of 
Harris  and  Chapman  concerning  this  item  as 
to  indnde  it  among  the  assets  in  the  oratract 
of  sale.  But  the  drcnmstances  do  not  amount 
to  fraud  and  are  not  sufficient  to  vitiate  the 
entire  sale  and  warrant  tiie  cancellation  of 
the  conveyan(*es. 

The  action  being  one  of  purely  equitable 
cognizance,  this  court  must  consider  and 
weigh  the  evidence,  and,  having  done  so,  It  is 
our  opinion  the  judgment  of  the  trial  court 
Is  clearly  against  the  weight  of  tlie  evidence. 
The  Judgment  of  the  lower  court  should  have 
been  for  plaintiff  against  the  defendant 


McUan  OU  Company  for  tlSjOW.  wUb  Inter- 
eBt  from  Beptembn  9, 1916. 

The  judgment  is  reversed  and  cause  re- 
manded (section  6258,  R.  L.  1810),  with  di- 
rections to  enter  jod^»t  for  the  plaintiff 
against  the  defendant  M<^an  Oil  Company 
for  $16^000.  wltih  lawful  interest  from 
tember  9, 1915. 

KANE,  J.,  concurs  In  reversing  the  Judg- 
ment, but  takes  tb»  view  the  cause  should  be 
remanded  for  a  new  triaL 

RAINET  and  McNEHil..  3 J.,  did  not  par- 
ticipate In  the  consideration. 

The  other  Justices  concur. 


HASKELL  NAT.  BANE  v.  STEWART  et  aL 
(No.  9248.) 

(Supreme  Court  of  Oklahoma.    Oct  7,  1919.) 


(Byllabus  by  the  Court.) 

1.  Afpbax,  and  bbbob  ®=s>1140(3>— Excessive 
vsanicT  uoniTun  bt  BBumiruB  ahd  at- 
naiiKD. 

In  an  action  for  conversion  of  property, 
when  plafQtiff  recovers  judgment,  and  on  ap- 
peal the  only  aBsignment  of  error  npon  the 
question  of  the  conversion  of  the  property  is 
that  the  verdict  of  tbe  jury,  and  judgment  ren- 
dered thereon,  in  the  sum  of  $394,  is  excessive, 
because  tbe  uncontradicted  evidence  discloses 
the  value  of  the  property  was  only  $357,  and  the 
plaintiff  admits  that  tbe  verdict  is  excessive  in 
the  sum  of  $37,  and  offers  to  remit  said  amount 
the  judgment  will  be  modified  to  that  extent, 
and  affirmed,  following  the  rule  announced  in 
tbe  case  of  Mullen  t.  Roblson,  SO  Okl.  627,  120 
Pac.  1099. 

2.  Damaqes  i|^01(1)  —  Wben  exeuplabt 
damages  authorized  in  action  fob  tort. 

To  entitle  a  plaintiff  to  recover  exemplary 
damages  in  an  action  sonndlnK  in  tort,  the 
proof  must  show  some  element  of  fraud,  malice, 
or  oppression.  The  act  whfdi  constitutes  the 
cause  of  action  must  be  actuated  by-  or  accom- 
panied with  some  evil  intent,  or  must  be  the 
result  of  such  gross  negligence — such  disregard 
of  another's  rights— aa  is  deemed  equivalent  to 
such  intent. 

3.  TaOVEB  AND  CONVERSION  ®=>60— EVIDENCE 
INSUFFICIENT  TO  AUTHORIZE  SUB.MISSION  TO 
JUBT  OF  QUESTION  OF  EXEMPLARY  DAMAGES. 

The  record  examined,  and  held,  there  was 
no  evidence  introduced  to  support  a  plea  for  ex- 
emplary damages,  or  justify  the  submistiion  of 
the  question  of  exemplary  damages  to  the  jury. 

4.  Appeal  and  ebbob  «=s>li40(3)  —  When 

AMOUNT  OF  VERDICT  EXCESSIVE,  BEMITTITUB 
or  IMPROPEB  ITEMS,  WIIX  BE  ALLOWED. 

Where  a  verdict  in  a  damage  suit  itemizes 
tbe  damages  allowed,  and  some  of  tbe  amounts 
are  not  justified  under  any  view  of  the  evidence, 
but  the  other  amounts  allowed  seem  to  have 
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bMD  proper,  the  court  being  able  to  separate  the 
legal  from  the  illegal  allowances,  plaintiff  vUI 
be  offered  the  right  to  remit  the  amonnt  he  la 
not  entitled  to  receive. 

Error  from  DlHtrict  Court,  Muafci^ee 
County ;  B.  P.  De  Graffenreid,  Judge. 

Action  by  Missouri  Stewart  against  the 
Haskell  National  Baofc,  of  Haskell.  Judg- 
ment for  plaintiff  for  damages  and  exemplary 
damages,  and  defendant  brings  error.  Af- 
flrmed,  on  condition  of  a  temittltar;  other- 
wise, reversed  and  remanded  for  a  new  triaL 

Snider,  Shipley  ft  Qnmm,  of  Haskell*  for 
pleintlfiF  In  error. 

Myron  White  and  Ed  Hirsh,  both  ot  Mus- 
kogee,  for  def aidants  In  error. 

McNBIl/li,  J.  TUg  action  was  commenced 
In  the  district  court  of  Muskogee  county  by 
Ulssonrl  Stewart  against  the  HaskeU  Na- 
tional Bank,  of  Haskell,  to  recover  the  value 
of  certain  pn^terty  claimed  to  have  been 
converted  by  the  HaskeU  National  Bank, 
alleging  said  property  to  be  of  the  value  of 
fSOl,  and  for  11,500  fbr  the  wrongful  deten- 
tion of  said  proper^,  and  f 1,000  exemplary 
damages.  The  bonk  filed  ita  answ^,  setting 
out  that  it  had  possession  of  all  of  said  prop- 
erty except  four  hogs ;  that  It  bad  taken  pos- 
session of  the  prc^j^ty  in  accordance  with 
the  terms  of  two  chattel  mortgages  executed 
by  3ci\n  Stewart,  the  husband  of  the  plaintiff 
herein,  (o  secure  an  Indebtedness  of  approxi- 
mately $000,  and  upon  which  said  John 
Stewart  had  made  d^aolt  The  Jury  re- 
fumed  a  verdict  for  9394,  the  value  of  the 
property,  and  $395  as  exemplary  damages. 
From  said  iudgm«it  in  favor  of  the  plain- 
tiff, the  defendant  appeals.  ' 

[1]  The  first  assignment  of  error  relied 
on  is  that  the  verdict  of  ¥394,  being  the  value 
of  the  property,  is  excesdve.  Missouri 
Stewart,  who  testified  as  to  the  value  of  the 
property,  enumerated  the  prt^rty  taken  and 
fixed  the  aggregate  value  at  $357.  Plaintiff 
in  error  alleges  this  is  the  only  evidence  offer- 
ed as  to  the  value  of  the  property.  The  de- 
fendant In  error  concedes  this  point,  and  ad- 
mits the  verdict  is  excessive  In  the  sum  of 
937,  and  therefore  offers  to  remit  said  amount, 
and  then  asks  to  hare  said  Judgment  affirmed 
for  the  $357,  being  tbe  value  of  the  property 
as  shown  by  the  uncontradicted  evidence. 
This  meets  the  contrition  that  the  verdict  Is 
exL-essive.  and,  as  this  Is  the  only  error  com- 
plained of  as  to  this  portion  of  the  Judg- 
ment, the  same  will  be  modified  to  this  ex- 
tent 

[2,  3]  next  ass^ment  of  error  relied 
upon  is  tiiat  the  court  instructed  the  Jury 
upon  the  question  of  exemplary  damages. 
To  the  giving  of  said  Instruction  the  de- 
fendant excepted.  Tliere  is  no  contention 
that  the  instructltHi  did  not  correctly  state 


<0U, 

the  law,  but  It  is  oontonded  there  was  jdo 
evidence  authorising  such  instruction, .  and 
therefore  it  was  error  to  submit  the  anestim 
of  enmplary  damages  to  tbe  Jnry. 

The  facts  as  disdosed  by  tlie  record  are 
that  Missouri  Stewart  had  be«  married  prior 
to  lier'  marriage  to  John  Stewart;  and  ebe 
claimed  a  certain  portion  of  this  property 
was  the  increase  of  property  Inherited  from 
her  first  husband,  and  that  part  had  been 
purchased  by  her  since  her  marriage  to  John 
Stewart  She  was  married  to  J<^  Stewart 
and  she  and  her  children  lived  with  him  for 
practipally  six  year^  and  farmed  together. 
The  evidmce  further  disclosed:  That  in  the 
year  1012  the  defradant  John  Stewart  had 
mortgaged  a  portion  of  this  property  to  the 
International  Bank ;  the  location  of  the  bank 
is  not  disclosed,  but  presumably  at  Haskell. 
Thereafter,  in  the  spring  of  1916,  the  Bank 
of  HaskeU  paid  off  the  mortgage  to  the  In- 
temational  Bank  and  took  a  mortgage  npon 
the  same  property,  and  some  additional  prop- 
erty, to  secure  certain  indebtedness,  amount- 
big  to  about  $e00.  That  in  the  fall  of  1915 
Jotin  Stewart  absconded. 

Evidence  was  introduced  on  behalf  of  the 
bank  to  the  effect  that  prior  to  the  time  tbe 
mortgages  were  taken  frcHU  John  Stewart, 
the  agent  of  the  bank  went  to  Qie  premiites, 
examined  the  pr<q;terty  which  the  mortgages 
were  to  cover,  and  that  the  plafaitlff,  Allssonri 
Stewart,  was  present,  and  that  she  made  no 
objection  to  the  property  being  included  In 
tbe  mortgages,  nor  did  she  claim  that  she 
owned  the  same.  All  of  this  she  denied. 
The  uncontradicted  evidence  Is  that,  after  the 
note  and  mortage  were  due,  some  one  rep- 
resenting the  bank  wait  to  the  i^aoe  where 
the  property  was  k^;  tbat  the  plaintiff  wae 
not  at  home,  but  was  in  Muskogee  attending 
a  lawsuit;  and  said  agent  took  possession 
of  all  of  the  pnv>erty  covered  by  the  mor^ 
gage  that  was  at  the  hnne  at  the  time,  tbe 
plaintiff  having  a  team  at  Muskogee.  The 
agent  of  tbe  bank  returned  to  the  home  the 
next  day  (the  plaintiff  had  again  gone  from 
home),  and  took  possession  ot  the  two  hoftes, 
which  the  plaintiff  bad  driven  to  Mnslragee 
the  day  before.  There  was  no  one  present 
in  diarge  of  the  stock,  ncept  some  children. 
Nothing  was  done  by  the  plaintiff  Immedi- 
ately. A  few  days  later,  she  went  to  the 
bank  and  demanded  the  property  belonging 
to  her;  this  the  bank  refused.  This  was  the 
only  evidence  on  this  point  introduced  in 
the;  cas&  There  is  no  evidence  in  the  record 
that  the  bank  had  knowledge  that  the  wife 
was  claiming  tbe  property,  prior  to  the  bank 
taking  possession  thereof.  There  was  no- 
contention  that  the  property  taken  was  not 
aU  included  in  the  mortgage  of  the  bank, 
executed  by  the  husband  of  tlie  plaintiff.  The 
question  .presented  is:  'VVas  there  any  evi- 
dence to  authorize  on  Instruction,  or  sub- 
mitting the  question  of  exemplary  damages 
to  the  Jury! 
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The  qaestkm  of  awarding  ezemplftrjr  dam- 
ages is  controlled  by. statute.  Section  2861, 
B.  L.  1910.  What  facte  are  necessary  to  be 
proved  In  order  that  exonplary  damages  may 
be  awarded  was  stated  by  tbla  court  ia  ttae 
Case  of  Sale,  Sheriff,  t.  Sblpp.  68  OkL  008, 
160  Pac.  002.  The  ooott  announced  the  tol- 
lowlug  rule: 

"To  entitle  a  plalntilf  to  recover  exemplary 
damagefl  in  an  action  sounding  in  tort,  the 
proof  must  show  some  element  of  fraud,  malice, 
or  oppression.  The  act  which  constitutes  the 
canse  of  action  moat  be  actoated  by  or  aecom- 
panied  vriOi  some  evil  Intent,  or  must  be  the 
resnlt  of  Such  gross  nceligenoD—sneh  disregard 
of  another's  rl^t»~aa  Is  deemed  eqatvaleut  to 
such  intent." 

This  rale  is  also  anxH»meed  In  the  case  of 
Western  Unicm  Oo.  t.  Beeves,  84  OkL 
400.  126  Paa  216;  Ft  S.  ft  W.  By.  Co.  T. 
Ford,  84  OkL  ffr6,  126  Pac.  74S,  41  L.  K.  A. 
(N.  S.)  745. 

This  court  in  the  case  of  Waggoner  t. 
Koon,  168  Pu.  217.'  has  defined  the  right  of 
the  DMHtgagee  In  obtaining  possessicm  of  the 
property  as  follows: 

*'The  only  reatrictiona  npon  the  mode  by 
which'  the  mortgagee  aecnrefl  possession  of  the 
mortgaged  property,  after  breach  of  condition, 
is  that  he  most  act  In  an  orderly  manner  and 
withont  joreating  a  breach  of  the  peace,  and 
most  not  Intimidate  by  secnring  Uie  aid  of  an 
officer  who  pretmds  to  act  colore  ofiBdL" 

!niere  was  no  evidence  introduced  to  au- 
ttiorlze  an  instrucUon  on  uemplary  dan)- 
npes,  and  submitting  such  question  to  the 
Jnry  was  error. 

[4]  In  the  case  of  St  L.  &  8.  F.  By.  Ga  t. 
Ooode,  42  Okl.'  TSP,  142  Pac.  1186,  L.  B.  A. 
lOlSB,  1141,  this  court  said: 

"Where  a  verdict  in  a  damage  suit  itemizes 
the  damages  allowed,  and  some  of  the  amounts 
are  not  Jnstified  under  uy  view  of  the  evidence, 
but  the  other  amounts  allowed  leem  to  have 
been  proper,  the  court  being  able  to  separate 
the  legaWrom  the  illegal  allowances,  plaintiff 
will  be  ^ered  the  light  to  remit  the  amount 
lie  is  not  entitled  to  rec^ve." 

Following  this  rule,  we  therefore  conclude 
that  if,  within  15  days  from  the  rendition 
hereof,  the  defendant -In  error  shall  file  with 
the  clerk  of  this  court  a  remittitur  in  tlie 
sum  of  $305  to  cover  the  award  for  the  ex- 
emplary damages,  the  Judgment  as  to  $357, 
with  interest  from  December  14,  1916,  at  6 
per  cent,  will  be  in  all  things  afflrmetl ;  if 
tbe  remittitur  Is  not  made  within  15  dnya, 
the  case  to  stand  revened  and  remanded  for 
new  trlaL 

OWEN,  C.  J.,  and  BAINET,  KANE,  JOHN- 
SON, PITGHFOBD,  and  HXGOINS,  JJ.,  con- 
cur. 


r.  STATE 
P.) 
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WELLS  T.  STATE.   (No.  A-8016.) 


(Criminal  C!ourt  of  Appeals  of  Oklahoma,  Oct. 

21,  1919.) 

(BvUahua  hj/  ih«  Court.) 

Cbihinai.  law   «»207(1),  045(1),  1063(3), 
1129(1),  U6e(2)  -  Labcknt  «=»65  —  Bvm- 

CIBNCT  or  BTZninOB  TO  SUBTAZK  CONVIC- 
TION. 

The  record  in  this  case  carefully  exam- 
ined, and  found  Ibat  the  verdict  of  the  jury  is 
sufficiently  supported  by  the  evidence,  and  that 
no  error  prejudicial  to  the  defendant  was  com- 
mitted in  the  trial  of  the  case. 

Appeal  from  District  Court  Washita  Coun- 
ty; Thomas  A.  Edwards,  Judge. 

Ebb  Wells  was  convicted  of  grand  larceny, 
and  lie  appeals.  Affirmed. 

Smith,  Jones  &  Smith,  of  Cordell,  for  plain- 
tiff in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  McMil- 
lan, Asst  Atty.  Oen.,  far  the  State. 

ABMSTRONG,  J.  The  plaintUT  in  error, 
Ebb  Wells,  hereinafter  called  defendant,  was, 
with  A.  J.  Selmen,  Informed  4Ealn8t  jointly 
for  grand  larceny,  both  of  them  convicted,  and 
the  defendant  sentenced  to  be  confined  In  the 
state  reformatory  at  Granite,  Okl.,  for  a  pe- 
riod of  three  years.  To  reverse  the  Judgm«it 
rendered  he  prosecutes  this  appeal. 

The  record  does  not  disclose  that  A.  J. 
Seimeu  was  sentenced  upon  his  conviction, 
or  what  disposition  was  made  of  the  case  as 
to  him.  The  evidence  In  tbe  case  tended  to 
show  that  B.  P.  Bird  attended  a  dnnce  in 
Canute,  Okl.,  on  the  15th  day  of  February, 
1917,  and  at  the  time  owned  and  bad  upon 
his  person  a  watch  of  tbe  value  of  $20,  a 
$5  bill,  a  little  silver,  $2  or  $3,  five  Buffalo 
nickels,  and  a  pocketbook  in  which  was  a 
dheck  for^  $5;  that  he  knew  the  defendant 
and  said  Selmen,  who  were  present  at  said 
dance;  that  said  Bird  was  drinking  and 
partly  intoxicated,  and  after  the  dance,  end 
at  the  instance  of  Selmen  and  defendant,  and 
accompanied  by  them,  started  towards  the 
depot  in  said  town,  and  on  their  way  there- 
to tbe  person  of  said  Bird  was  felt  over  by 
said  Selmen,  to  which  Bird  objected,  and 
afterwards  was  knocked  down  and  stamped 
by  the  defendant;  that  thereafter  Bird  dis- 
covered the  loss  of  his  said  personal  prop- 
erty, and  complained  thereof  to  a  deputy 
sheriff,  who  accompanied  him  to  the  depot, 
and  there  found  and  searched  the  defendant 
and  Seimen,  but  did  not  find  any  of  said  de- 
scribed  personal  property  on  the  person  of 
either  one  of  them,  but  thereafter  said  pock- 
etbo(A  and  check  were^und  just  without 
said  depot  and  on  the  ground,  and  under  the 
seat  occupied  by  Selmen  wva  found  five  Buf- 
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falo  nldiles,  and  on  the  floor  nearby  was 
found  a  watch,  and  Boid  pocketboiA  and 
watch  were  Identified  by  Bird  as  belonging 
to  him. 

There  was  also  evidence  tending  to  show 
that  then  defendant  and  Selmen,  on  the  night 
of  said  dance  In  Canute  sought  to  get  one 
MlUer  to  go  to  said  depot  with  them,  got  hold 
of  Miller's  i)ockets,  and  turned  them  out ;  that 
Miller  left  them  and  went  to  said  depot,  and 
after  he  got  to  the  depot  Seimen  came  and 
said  **he  would  have  to  go  and  find  hia 
partner,"  and  went  out,  and  shortly  there- 
after he  and  the  defendant  together  returned 
to  said  d^rat;  that  on  the  same  night  they 
caught  one  S.,  and  tore  his  coat,  at  which 
time  the  said  Bird  was  with  them,  and  there- 
upon S.  said  to  Bird,  "Ben,  let's  go  home;" 
and  Ben  replied,  "In  a  few  minutes;"  and 
defendant  started  after  S.  and  made  him 
run ;  and  that  the  defendant  and  Seimen 
talked  to  the  said  deputy  sberlfT  that  night, 
and  denied  that  they  had  seen  the  said  Bird. 
There  was  also  other  evidence  tending  to 
circumstantially  support  the  theory  of  the 
state  that  the  defendant  and  Seimen  were 
accomplices  In  the  commission  of  the  oflCTse 
charged.  ' 

The  def^dant  and  Seimen  eadi  testified 
In  their  own  behalf,  and  were  the  only  wit- 
nesses Introduced  by  them,  or  either  of  them, 
and  eadi  of  them  positively  testified  that 
they  did  not  have  any  knowledge  of,  or  any 
connection  whatever  with,  the  commission  of 
the  crime  diarged  against  them;  admitted 
that  they  were  ot  the  sold  dance  with  Bird, 
and  that  they  started  to  the  depot  with  him, 
and  that  when  en  route  to  the  depot  that 
tlie  defwdant  bad  a  fls^t,  and  tb'at  they 
had  gone  to  the  depot  for  the  purpose  of 
going  to  another  town. 

The  defendant'  filed  a  motion  for  a  new 
trial  upon  the  ground,  among  other  grounds, 
of  newly  discovered  evidence;  Uie  newly  dis- 
covered evidence  being  contained  In  an  af- 
fidavit made  by  said  A.  J.  Seimen  while  in 
Jail  after  his  conviction.  In  which  he  fully 
refuted  the  evidence  given  by  him  on  the 
trial  of  this  case,  and  asserted  that  he  alone, 
without  the  knowledge  or  assistance  of  the 
defendant,  committed  the  larc«iy  charged 
while  at  the  dance,  and  complete  exonerat- 
ed the  defendant  from  any  complicity  therein 
In  any  manner,  and  that  he  (alBant)  had  not 
communicated  the  facta  stated  In  said  affida- 
vit to  the  defendant,  or  to  any  tme,  until  aft- 
er the  trial  in  this  case  bad  been  had.  The 
court  announced  that  it  did  not  believe  the 
averments  of  the  said  affidavit,  overruled  the 
motion  for  a  new  trial,  and  the  defendant  ex- 
cited. 

The  defendant  most  earnestly  insists  that 
the  evidoiee  is  not  suHltdeut  to  support  the 
verdict-  rendered.  With  this  contention  we 
cannot  agree.    Tlie  undeoled  levldtoice  Is 


that  the  larceny  of  the  personal  property 
descrliied  in  the  information  was  committed, 
and  while  the  evidence  is  In  part  circum- 
stantial as  to  the  defendant  being  on  ac* 
complice  therein,  the  evidence  we  think  war- 
ranted the  Jury  Ui  finding  that  the  defendant 
and  Seimen  acted  Jointly  In  the  commlsslcm 
of  the  offense  charged. 

"All  persons  coscemed  In  the  commission  of 
a  crime,    •    •    •  whether  they  directly 

commit  the  act  coDstitutiiig  the  offense,  or  aid 
and  abet  in  its  commission,  though  not  presenc, 
are  principals."   Section  2104,  Revised  Laws. 

"A  conspiracy  may  be  proved  by  circarostan- 
tial  arldence."  Ex  parte  Hayes,  6  OkL  Cr.  321. 
118  Pac  609 ;  Washmood  t.  United  States,  10 
OkL  Gr.  254,  136  Pac.  184. 

"In  ctseB  depending  upon  drcnmatantial  ev- 
idence, whera  the  circumstances  proven  are  not 
only  consistent  with  the  guilt  of  a  defendant, 
but  are  also  inconsistent  with  his  innocence, 
such  evidence  In  weight  and  probative  force  may 
surpass  direct  evidence  in  its  effect  upon  the 
court  or  jury."  Er  parte  Jefferies,  7  OH.  Cr. 
644,  124  Pac.  924,  41  L.  B.  A.  (N.  S.)  749. 

That  the  Jury  is  the  exclusive  Jodge  of 
the  weight  of  the  testlmimy  Is  a  well-estab- 
lished canon  of  law. 

"The  verdict  of  a  jury  will  not  be  set  aside 
for  want  of  evidence  to  sustain  it,  when  there  it 
any  evidence  in  the  record  from  which  the  jui7 
could  legitimately  draw  the  conclusion  of  tbe 
defcndnnt's  guilt."  Nowlin  v.  State,  7  OkL  Or. 
27,  115  Pac.  625;  Arnold  v,  Sttte,  178  Pae. 
897,  not  yet  officially  reported. 

The  defendant  fniHier  complains  that  the 
preliminary  court  which  committed  the  de- 
fmdant  was  not  an  existing  court,  and  in- 
sists tliat  the  verdict  should  .be  set  aside  on 
that  account,  but  does  not  raise  this  ques- 
tion in  his  motion  for  a  new  trial,  nor  ta 
his  petition  In  error,  and  therefore  such 
question  will  not  be  considered  by  this  coaru 

"Errors  occurring  during  the  trial  cannot  be 
considered  hj  this  court,  unless  thpy  were  in- 
corporated in  tbe  motion  for  a  new  trial,  and 
thereby  submitted  to  tlie  trial  coai^  and  its 
rulings  therooq  excepted  to,  and  afterwards  as- 
signed for  error  in  this  court."  Ledgerwood  v. 
State,  6  Okl.  Or.  lOS,  116  Pac.  202. 

Howe\'er,  we  deem  it  not  improper  to  say 
that  tbe  attack  upon  the  legality  ot  the 
preliminary  court  which  held  the  defendant 
to  answer  in  this  case  is  without  tbe  slight* 
est  merit ;  the  said  Justice  Of  the  pence  l»elng 
at  least  a  de  facto  officer,  and  his  official 
acts  binding  upon  the  pnbltc  and  third  per- 
sons. 

"A  person  in  uiidisputf^  possession  ot  the  of- 
fice of  justice  of  the  pf-nce  and  exercismg  the 
functions  properly  hnlonging  thereto  under  color 
of  titlp  to  surh  office  is  a  de  facto  Justice  of 
the  pence,  and  his  official  acts  are  binding  on 
the  public  and  thin),  persons."  Ex  parte  Ed. 
Hand,  IS  OkL  Cr.  614,  166  Pac.  449. 
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Selmen  on  tbe  trial  of  the  case  having 
testifled  that  he  had  no  knowledge  of,  or 
connection  with  the  commission  of  the  lar- 
ceny charged,  certainly  no  evidential  weight 
conld  be  given  to  the  said  newly  discovered 
evidence,  the  averments  In  his  affidavit 
*^nt  he  alone  committed  the  crime  charged, 
and  did  so  without  the  knowledge  or  assist- 
ance of  the  defendant,"  and  the  court  did  not 
err  In  overrun  n;  the  motion  for  a  new  trial. 

The  judgment  of  tbe  trial  court  Is  affirmed. 

DOTLB,  P.  J.»  and  UATSON,  J„  concur. 


THOMPSON  T.  STATE.    (No.  A-3283.) 

(Criminal  CoQrt  of  Appeals  of  Oklahoma. 
Oe^  1019.) 

(Bv^dbiu  I9  B^torittl ^Staff.) 

1.  Ihdictuiht  ahd  ih»bhatioh  «s»11(K11) 
•— IvroBHATioir  IN  UHaDi.aB  or  btatutx 

SUFnCRNT. 
An  mformatioD,  charging  that  on  or  about 
a  certain  day  in  Garfield  county,  Okl.,  defend- 
ant then  and  there  unlawfully  and  willfully 
kept  and  maintained  a  bawdyhouse,  and  hoase 
of  prostitution  and  a  place  for  persons  to  as- 
•emble  for  nnlawful  sexual  intereoarse,  at 
about  101%  West  Bandolph  street,  in  tbe  dty 
of  Enid,  drawn  in  the  language  of  Bev.  Laws 
1910,  S  2467,  sufficiently  charged  the  offense. 

2.  Cbiminal  law  «=>  1159(4)  —  Coittlictino 
KTIDCNCK— Q^SnOIf  FOB  JUBT. 

Where  the  evidence,  if  believed,  was  snfiB- 
cient  to  sustain  conviction,  although  there  was 
a  sharp  confiict  between  the  testimony  given  by 
witnesses  for  the  state  and  those  for  defendant, 
in  a  prosecution  for  keeping  a  disorderly  boose, 
it  was  for  the  jury  to  determine  wbom  they 
would  believe  and  whom  they  would  disbelieve. 

8.  Cbjhinaz.  X.AW  4=s»780(l)  —  Ihbtbuction 

OK  BXASONABLE  DOUBT. 

Trial  courts  should  not  give  any  instruc- 
tion attempting  to  define  the  term  "reasonable 
doubt." 

4.  Cbiminal  law  «=>789(9)— Inbtbdction  as 
to  beabonable  doubt  not  ebb0neou8. 
An  instruction  that,  before  defendant  could 
be  found  guilty,  the  jury  must  have  "a  fixed 
abiding  conviction  of  guilt,"  was  not  erroneous. 

Appeal  from  County  Court,  Garfield  Coun- 
ty;  E.  L.  Swlgert,  Judge. 

Bessie  Tbompscm  was  convicted  of  the 
crime  of  keeping  a  bawdyhouse,  and  her  pun- 
ishment fixed  at  a  fine  of  $100,  and  she  ap- 
peals.  Affirmed. 

W.  W.  Sutton,  of  Enid,  for  plaintiff  in 

error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  This  Is  an  appeal  from 
the  county  court  of  Garfield  county,  wherein 
the  defendant  was  convicted  of  the  crime 
of  iteeplng  a  bawdyhouse,  and  house  of  pros- 
titution, and  place  for  persons  to  visit  for 
unlawful  sexual  intercourse,  and  fined  in  the 
sum  of  $100. 

[1]  The  prosecution  is  based  on  section 
2407,  Revised  Laws  ino,  wkidi  proTides  as 
follows: 

"Any  person  who  keeps  any  bawdyhouse, 
house  of  ill  fame,  or  sssignation,  or  of  prosti- 
tution, or  any  other  bouse  or  place  for  per- 
sons to  visit  for  unlawful  sexual  intercourse, 
or  for  any  other  lewd,  obscene  or  indecent 
purpose,  is  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  fined  in  any  sum  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars  for  each  offense." 

The  ctaargliig  part  ot  the  Information  al- 
lies that — 

"On  or  about  the  Ist  day  of  August,  1017,  in 
Garfield  county  and'  state  of  Oklahoma,  one 
Bessie  Thompson  did  then  and  there  unlawfully 
and  willfully  keep  and  maintain  a  bawdyhouse, 
and  house  of  prostitution  and  a  place  for  per- 
sons to  assemble  for  unlawful  sexual  inter- 
course, at  about  104H  West  Randolph  street, 
in  the  dty  of  Enid,  said  county  and  state." 

The  defenda'nt  demurred  to  the  Informa- 
tion on  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  an  offense. 
The  demurrer  was  oveiruled,  and  exceptlcm 
taken  thereto,  ai)d  it  Is  here  urged  that  the 
court  ert«d  In  overrullne  the  sAld  demurrer 
to  tbe  Information. 

The  information  Is  drawn  in  tbe  language 
of  the  statute,  and  In  the  opinion  of  the 
court  Is  sufficient  to  charge  the  ofTense. 

[2]  It  is  also  urged  that  the  court  erred 
In  overruling  the  demurrer  to  the  evidence 
and  refusing  to  direct  a  verdict  of  not  guilty 
after  the  conclusion  of  the  state's  evidence. 

The  court  has  carefully  examlnM  the  evi- 
dence, and  the  conclusion  Is  reached  that 
the  facts  and  circumstances  detailed  by  the 
state's  witnesses,  If  believed  by  the  jury, 
was  sufficient  to  sustain  the  conviction. 
While  there  was  a  sharp  conflict  bet^^'een  the 
testlmouy  given  by  the  witnesses  for  the 
state  and  those  for  tbe  defendant.  It  was  for 
the  jury  to  determine  wbom  they  would 
believe  and  whom  disbelieve. 

(3,  4]  The  trial  court  also,  over  the  objec- 
tion and  exception  of  defendant's  counsel, 
gave  an  instruction  defining  the  term  "rea- 
sonable doubt."  This  court  has  repeatedly 
admonished  trial  courts  against  giving  any 
Instruction  attempting  to  deliue  the  term 
"reasonable  doubt."  Urausden  v.  State,  12 
Okl.  Cr.  417,  158  Pac.  157;  Nelson  v.  State. 
5  Okl.  Cr.  SCO,  114  Pac.  1124. 

However,  the  jury  was  told  that,  before 
the  defendant  could  be  found  guilty,  the 
jury  must  liave  "a  fixed  abiding  conviction" 
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Of  guilt  An  Instrnctlon  defining  the  term 
"reasonable  donbtf*  Blmilar  to  the  one  given 
In  this  case  was  approved  by  the  Sapreme 
Gourt  of  the  United  States  In  H«pt  Utah. 
120  n.  S.  430,  7  Sup.  Ct  614,  30  L.  Ed.  708. 

This  court  Is  not  authorized  to  revise  a 
Judgment  of  conviction  <m  the  ground  of  a 
mlsdlrectUm  of  the  Jury,  unless  the  error 
ccHnpbdned  of  apparraOy  resulted  In  a  mis- 
carriage of  Justice,  or  deprived  tha  d^wd- 
ant  of  some  constitutional  or  statutory  rl^t. 
Section  600S,  Bevlsed  Laws  19ia 

Finding  no  error  in  the  record  vrhlch  re- 
sulted to  Uie  prejudice  of  ttie  substantial 
rlt^ts  at  the  defendant  th^  Judgment  Is 


MATBKWa  V.  STAm    (No.  A-2942.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
Oct  28,  19180 

(Sj/Ualma  by  ike  Oourt.) 

1.  HoHicnn     ^»191  —  SEiJ--DERBr8i  — 
Shnnuvd. 

Where  in  a  homicide  case  eelf-defense  is 
pleaded,  specific  sets  of  violence  on  the  part  of 
the  deceased  towards  others  than  the  defendant 
ma;,  if  known  to  the  defendant  prior  to  the 
homicide,  be  shown  in  evidence. 

2.  Cbihinal  Law  ^s>822(1)— RGQirsffrED  Iit- 
STBDCrrONS— Beversible  Bbbob. 

Paragraphs  of  instructions  given  and  ex- 
cepted to  by  the  defendant  mnat  he  considered 
in  connection  with  all  of  the  instructloDS  given ; 
and,  unless  when  so  conaidend  prejndicial  error 
appears,  the  paragrsphs  of  ttie  Instructions  com- 
plained of  do  not  necessarily  ocmstitute  rever- 
siUe  error, 

8.  Homicide  €»204  —  Dying  Dboz.au- 
TioNa— Admtssibilitt. 
When  the  ^deceased  on  the  day  he  was  ahot, 
and  within  a  very  few  hours  thereafter  (and 
who  died  the  next  day  from  the  effects  of  aald 
shot),  told  a  rabbi  to  pray  for  his  (deceased's) 
seal,  saying  "I  know  I  will  die,"  was  a  suf- 
ficient predicate  to  show  that  statements  made 
by  the  deceased  to  such  rabhi  as  to  how  such 
di£Sculty  resulting  in  bis  being  shot  occurred 
were  made  under  a  sense  of  impending  death, 
and  such  statements  of  the  deceased  are  prop- 
erly admitted  in  evidence. 

Appeal  from  District  Court,  Creek  Ckmnty ; 
Earnest  S.  Hughoi,  Judge. 

Jack  Mathews  was  convicted  of  man- 
slaughter in  the  first  degree,  and  he  appeals. 
Reversed  and  remanded. 

H.  B.  Martin  and  A.  F.  Moss,  both  of  Tulsa, 
for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  McMil- 
lan, Asst  Atty.  Gen.,  for  the  Stote. 


ASUSTBONQ,  J.  The  plaintiff  In  erxor, 
Jack  Mathews,  bercdnaf  ter  retened  to  as  de- 
fendant, was  informed  against  for  tlie  murder 
of  Sam  Lyons, ,  convicted  of  manslanghter  in 
the  first  degree  and  sentenced  to  be  confined 
in  the  penitentiary  at  McAIester  for  a  term 
of  six  years.  To  reverse  the  Judgmott  ren- 
dered be  prosecutes  this  appeal. 

The  undisputed  evidence  Is  that  the  defend- 
ant and  deceased  had  a  disagreement  abont 
some  meters  that  were  In  a  rooming  house 
purchased  by  the  defendant  from  the  deceas- 
ed ;  that  the  defendant  went  to  a  fnmitoEe 
store  conducted  by  the  deceased  In  the  dty  of 
Sapnlpa,  and  the  defendant  and  deceased  enr 
gaged  in  a  quarrel.  In  whldi  profane  lan- 
guage was  used,  and  both  parties  became 
angry;  that  the  defendant  left  Oie  store  and 
stopped  on  ttie  sidewalk  In  frtmt  of  tlie  store ; 
that  the  deceased  aimed  himself  with  a  pis- 
tol and  went  out  to  where  defendant  was; 
and  that  the  defendanf  shot  the  deceased, 
from  the  dTectg  of  which  said  shot  the  de- 
ceased died  tUe  following  day ;  that  the  arm 
of  the  def endanl^  shortly  t>efore  the  homldd^ 
had  been  tnxAen,  and  that  at  the  time  of  the 
homicide  the  defendant  had  not  recovered 
from  aald  disability,  and  that  tiie  deceased 
was  a  larger  man  ^n  the  defendant 

The  evidence  was  in  sharp  conflict  as  to 
what  occurred  between  the  said  deoeased  and 
defendant  when  they  met  on  the  sidewalk  In 
front  of  said  store,  there  being  evidence  on 
the  part  of  the  state  tending  to  show  that  Im- 
mediately prior  thereto  the  defendant  invited 
the  deceased  to  come  out  of  his  store,  and 
stating  what  defendant  would  do  to  him  if 
he  came  out  on  the  sidewalk;  that  the  de- 
ceased picked  up  a  gun  and  went  to  where 
the  defendant  was,  and  they  engaged  In  a 
difficulty  In  which  the  deceased  hit  the  de- 
fendant on  the  bead  with  the  gun,  and  that 
the  defendant  then  shot  the  deceased;  that 
the  evidence  on  the  part  of  the  def^ise  tend- 
ed to  show  that  prior  to  the  homicide  the  de- 
f^dant  had  legal  authority  to  carry  a  pistol ; 
that  the  defendant  had  known  the  deceased 
some  eight  or  nine  years,  and  during  said 
time  their  relations  had  been  friendly  up  to 
the  time  of  the  homicide;  that  after  a  con- 
troversy with  the  deceased  in  bis  store  the 
defendant  walked  out  of  said  store  and  stop- 
ped in  front  of  said  store,  and  the  deceased 
came  out  with  a  gun  In  his  hands,  and  with  it 
bit  the  defendant  on  the  heod  several  times 
and  staggered  him;  that  then  the  deceased 
turned  the  gun  around  In  his  hand,  with  the 
barrel  pointing  toward  the  defendant,  and 
that  the  defendant,  thinking  the  deceased 
was  going  to  shoot  him,  Immediately  drew  his 
pistol  and  shot  the  deceased ;  and  that  the 
defendant  did  not  invite  the  deceased  to  come 
out  to  the  sidewalk  where  the  defendant  was. 

The  evidence  farther  shows  that  the  de- 
ceased was  seen  In  a  bospltal  at  Tulsa,  short- 
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ly  after  be  was  shot  by  defeodaQt,  and 
asked  a  rabbi  present  "to  pray  for  bis  soul," 
saying  "I  know  I  am  going  to  die,"  and  Im- 
/iiedlately  thereafter  stated  In  the  presence  of 
said  rabbi  and  others,  and.  In  response  to  a 
Question  as  to  how  the  difficulty  occurred, 
that  lit.  Mathews  called  him  over  the  pbone 
and  asked  if  he  took  out  some  meters ;  that  he 
sold  he  did,  and  that  Mr.  Mathews  came  over 
to  the  store  and  abused  him  and  called  him  all 
kinds  of  vile  names,  and  Invited  him  outside; 
that  be  picked  up  a  gun  and  followed  him 
outalde;  that  he  hit  the  defendant  with  the 
gun,  and  the  defendant  shot  him.  The  de- 
fendant objected  to  the  admission  of  the 
statements  made  to  said  rabbi  and  others 
upon  the  ground  that  a  proper  predicate  had 
not  been  laid  showing  that  the  same  were 
dylog  declarations.  The  court  overruled  the 
objection,  and  the  defendant  excepted.  The 
defendant  offered  to  prove  by  himself  "that 
prior  to  the  homicide  he  heard  from  persons 
who  claimed  to  have  seen  a  difficulty  between 
the  deceased  and  Dr.  Bone,  a  physician  living 
In  the  city  of  Sapulpa,  that  the  deceased  had 
attacked  Dr.  Bone  with  a  common  ax  and  had 
run  him  away  from  his  house,"  and  also  offer- 
ed to  flrove  by  himself  that  be  -knew,  by  hav- 
ing heard  of  an  assault  made  by  the  deceased 
upon  a  man  by  the  name  of  S.  N.  Terry,  a 
blacksmith  who  lives  in  Tulsa,  "in  which 
assault  the  deceased,  by  use  of  a  deadly 
weapon,  had  run  Mr.  Terry  out  of  his  black- 
smith shop."  The  court  excluded  said  offered 
testimony,  and  the  defendant  excepted. 

The  defendant  objected,  and  excepted  sev- 
erally to  four  paragraphs  of  the  Instructions 
given  the  jury  by  the  court,  which  said  para- 
graphs we  deem  unnecessary  to  set  out 

[3]  The  defendant  complains  that  the  court 
erred  In  admitting  In  evidence,  as  dying  decla- 
rations, the  statements  made  by  the  de< 
ceased,  after  he  was  shot,  to  said  rabbi  and 
others  as  to  how  the  difficulty  in  wliich  be 
was  shot  occurred,  and  insl^  that  a  proper 
predicate  was  not  laid  for  same,  because  it 
was  not  shown  that  said  statements  were 
made  by  the  deceased  under  the  sense  of  im- 
pending death,  and  this  contention  we  think 
not  well  taken.  The  statement,  "I  am  going 
to  die,"  with  the  request  to  a  rabbi  that  bis 
soul  be  prayed  for,  together  with  the  physical 
condition  of  the  deceased  at  the  time,  and  his 
early  death  thereafter  from  the  wopud  In- 
flicted upon  him  by  the  defendant,  shows  that 
at  the  time  said  statements  were  made  that 
the  deceased  was  under  the  sense  of  impend- 
ing death,  and  was  a  sufficient  predicate  for 


the  admission  of  said  statements  as  dylAg 
declarations,  and  the  court  did  not  err  In  ad- 
mitting the  same.  Paden  v.  State,  13  OkL  Gr. 
S85, 165  Pac.  1156;  WUUams  v.  State,  13  Okl. 
Ot.  189,  163  Pac.  279. 

[1]  The  defraidant  also  complains  that  the 
court  committed  reversible  error  in  excluding 
the  offered  evidence  of  the  defendant  of  spe- 
dflc  acts  of  violence  on  the  part  of  the  'de- 
ceased towards  others  than  the  defendant, 
and  with  this  contention  we  are  in  accord, 
and  think  that  the  trial  court  committed 
prejudicial  error  In  excluding  the  evidence 
offered  of  said  specific  acts  of  violence. 

In  Mulkey  t.  State^  6  Okl.  Or.  70, 113  Pac. 
532.  it  is  held: 


"In  a  Itomidde  eaas,  where  the  defense  Is 
jnstlflable  htnaicide  in  self-defense,  evidence  was 
offered  on  be^aU  of  the  defendant  to  prove  par- 
ticular instances  of  violence  and  quarrelsome 
amdact  on  the  part  of  tlie  deceased,  these  acts 
of  violence  and  misconduct  being  known  to  the 
defendant.  Held  competeut  tor  the  purpose  of 
showing  the  disposition  of  the  deceased  to  be- 
come vicdent  widiout  provocation,  and  as  tend* 
ing  to  show  Us  omdUion  <tf  mind,  and  violent 
temper  on  aneh  occastonfl,  and  Us  disposition  to 
use  deadly  weapons." 

The  holding  In  Mulkey  v.  State,  supi;a.  Is  in 
accord  with  the  holding  in  Sneed  v.  Territory, 
16  Okl.  641,  86  Pac.  70,  8  Ann.  Cas.  3M,  which 
said  case  is  quoted  from  wltli  approval  ili 
Mulkey  v.  State,  supra. 

[2]  We  have  carefully  considered  the  para- 
graphs of  the  Instructions  given,  and  excepted 
to  by  defendant,  and  are  unable  to  see  that 
the  defendant  has  discharged  the  burden  that 
Is  upon  him  "to  clearly  polot  out  error  in  any 
one  of  said  paragraphs  complained  of,  and 
support  the  same  with  argument  and  au- 
thority." Penn  v.  State,  13  Okl.  Or.  367,  164 
Pac.  092,  L.  R.  A.  1917B,  668. 

The  paragraphs  of  the  instructions  com- 
plained Ot  must  be  considered  in  cohnectlon 
with  all  of  the  instructions  given ;  and,  when 
so  considered,  we  are  of  the  opinion  that  It 
Is  not  apparent  that  the  giving  of  said  para- 
graphs "has  probably  resulted  in  a  miscar- 
riage of  Justice,  or  Injuriously  affected  the 
substantial  rights  of  the  defendant."  Penu  v. 
State,  supra;  Nutt  v.  State,  8  OkL  Gr.  266, 
128  Pac.  165. 

For  the  error  pointed  out,  the  Judgment  of 
the  trial  court  la  reversed,  and  the  cause  re- 
manded. 

DOYLB,  P.  3;  and  MATSON,  J.,  concur. 
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STATE  V.  >IcLOT  et  al. 
(Supreme  Coart  of  Idabo.    Oct  8,  1019.) 

1.  GonspuucT   «S343(8)  —  Ikdictubnt  tob 

CONSPIBACT    TO    COUUIT    EXTOBTIOM  ITUST 

MAUB  VICTIlfS  OF  CONSFiaACT. 
.  Ad  indictment  or  information  cliarging  a 
conspiracy  to  commit  the  crime  of  extortion, 
m  order  to  be  sufficient,  must  charge  that  the 
conspiracy  was  against  some  person  or  persons 
designated  by  name,  or  class  of  persons,  or  the 
general  public,  or  must  state  the  reason  why 
such  designation  is  not  made. 

2.  Criminal  law  ®=>1043(1)— SumciENcr  of 

INFOBMATION  BEFOSS  COUBT  ON  APPEAL. 
Where  defendants  during  the  trial  objected 
to  the  introduction  of  any  evidence  by  the  state 
because  the  information  did  not  state  facts  suf- 
ficient to  constitute  a  public  offense,  and  as- 
signed the  overruling  of  the  objection  as  error, 
the  suffideocy  of  the  iDformatioti  was  properly 
before  the'  Supreme  Court  on  appeal,  in  vieir 
of  Gomp.  Laws,  |  7750. 

Appeal  from  District  Court,  Fremont  Coun- 
ty ;  James  G.  Owlnn,  Judge. 

David  HcLoy  and  Balpb  Znfelt  were  con- 
victed of  conqplring  to  commit  extortion,  and 
they  appeaL  Beversed. 

L.  Iran  Jensen,  of  Sbeltey,  and  Balpb 

Adair,  of  Blackfoot,  for  appellants. 
Roy  U  Black,  Atty.  Gen.,  and  Alfred  F. 
Stone,  Asst.  Att7.  Gen.,  for  the  State. 


BUDGE,  J.  Appellants  were  convicted  of 
conspiracy  to  commit  tbe  crime  of  extortion. 
This  appeal  Is  from  a  Judgment  of  convic- 
tion and  from  an  order  denying  a  motion 
for  a  new  trial. 

llie  chatting  part  of  the  information  upon 
wblch  they  were  tried  raada  as  follows: 

"Did  commit  tbe  crime  of  conspiracy,  com- 
mitted as  follows,  to  wit:  Did  then  and  there 
unlawfully,  wickedly  and  fraudulently  conspire, 
combine,  confederate  and  agree  together  and 
with  one  Marion  A.  Lufkin,  by  divers  unlaw- 
ful and  fraudulent  devices  and  contrivances  to 
commit  a  crime,  to  wit,  extortion,  contrary  to 
the  form^  force  and  effect  of  the  atatates,"  etc. 

[2]  During  the  trial,  appellants  objected 
to  <he  Introduction  of  any  evidence  on  the 
part  of  the  state,  one  ground  of  tbe  objection 
being  that  the  information  did  not  state  facts 
sufficient  to  charge  a  public  offense.  The 
action  of  the  court  overruling  tbe  objection 
having  been  assigned  as  error,  the  sulflclencj 
of  the  information  is  properly  before  us 
C.  L.  %  7750. 

[1]  It  is  coDtended  by  appellants  that  the 
information  sets  forth  no  public  offense  for 
the  reason  that  it  falls  to  specify  the  person 
who  n  as  the  object  of  the  conspiracy  and  ex- 
tortion. 


As  will  be  obser^'ed.  It  Is  not  alleged  In 
the  Infonnation  that  the  conspiracy  to  com- 
mit the  crime  of  extortion  was  directed 
against  any  designated  person,  or  class  o£ 
persons,  or  tbe  public  generally ;  nor  is  any 
reason  therein  stated  why  such  deslgimtlon 
ts  not  made.  Although  tbe  appellants  may 
have  had  In  mind  a  purpose  to  extort  money, 
this  purpose  would  be  incomplete  unless  tt 
contemplated  being  carried  out  by  the  selec- 
tion of  persons  for  victims. 

The  rule  is  well  settled  that  an  IndicLment 
or  Information  charging  a  conspiracy  to  com- 
mit the  crime  of  extortion,  in  order  to  be 
sufficient,  must  cbarge  that  tbe  conspiracy 
was  against  some  person  or  persons  designat- 
ed by  name,  or  class  of  persons,  or  the  gen- 
eral public,  or  must  state  the  reason  why 
such  designation  is  not  made.  1  Wharton, 
Crlm.  Ev.  283  ;  8  Cyc.  664;  12  O.  J.  617; 
Commonwealth  v.  Andrews,  132  Mass.  203; 
State  V.  Mardeslch,  79  Wash.  2M,  140  Pac. 
573. 

It  is  apparent,  therefore,  tiiat  tbe  Informa- 
tion upon  which  appellants  were  tried  Is  la 
this  respect  fatally  defective.  We  do  not 
wish  to  be  understood  as  holding  that  tbe 
infonnation  is  in  other  respects  sufficient. 
Having  found  tbe  Information  insufficient  in 
tbls  respect,  it  Is  annecessary  for  ns  to  dis- 
cuss the  remaining  assignments  Of  error. 

Tbe  Judgment  is  reversed. 

MORGAN,  C.  J.,  and  BICE,  J.,  conpor. 


PIATT  T.  PIATT. 
(Suprone  Court  of  Idaho.    Sept.  80,  1910.) 

1.  DtVOBCB  «S»180,  181(10)— SVIDBNCE  HCBT 
SHOW  HXBVOUB  HKNTAL  SUnrKBINO  nOU 
EXTBBMC  CBUELTT  ALLEQEO  TO  HAVE 
OAUSBD  IT.  * 

Where  a  divorce  is  sought  on  the  ground 
of  extreme  cruelty  causing  grievous  mental 
suffering,  the  evidence  must  be  sufficient  to  sat- 
isfy the  trial  court  that  the  party  at  fault  has 
been  guilty  of  acts  of  cruelty  which  have 
caused  grievous  mental  anffering  to  tbe  com- 
plaining party.  The  finding  wlU  not  be  dis- 
turbed anieas  tbe  evidence  in  support  thereof 
is  so  alight  as  to  indicate  a  want  of  good  judg- 
moit  and  an  abuse  of  diso^tiuL  by  the  trial 
court. 

2.  DZVOBOB  «a>127(4)— GONEKSSIOH  OB  AD- 
UIS8I0H  OV  DEFENDANT  NOT  OOKBOBORATION 

.  OF  plaxhteft's  testiuont. 

A  confessitm  or  admission  by  the  defendant 

in  a  divorce  case,  though  admissible,  is  not 
corroborating  evidence  of  the  testimony  of  the 
plaintiff;  but  where,  from  the  whole  record,  it 
is  apparent  that  there  is  no  collusion  between 
the  parties,  sUght  evidence  in  corroboration  of 
the  plaintiff,  aside  from  the  admissions  of  the 
defendant,  is  all  that  is  required. 
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3.  DiVOBOE  ^9298(1)  —  CUBTODT  OV  MIirOB 
CUILDBEN  SHOULD  BB  AWABDSD  TO  OHB  PAB- 
ENT  UNLESS  BOTH  UNFIT. 

Id  a  divorce  action  the  cuitodj  of  the 
4ninor  chUdrea  of  the  marriage  should  be 
awarded  to  one  of  the  parents,  unlesa  the  court 
finds  that  both  parents  are  either  unfit  or 
unable  to  projferlj  care  for  the  children. 

4.  DiTOROi  WhSbi  fabekts  unnr, 

CUSTODT  OF  UINOB  CBILDBXH  QIVBIf  TO  THIBD 
PEBBON  AFTBB  BTIDKNCl. 

In  a  divorce  action,  where  there  are  minor 
childreD,  and  the  parents  are  unfit  or  unable 
to  properly  care  for  tbem,  the  court  must  re- 
ceivo  evidence  as  to  the  qualifications  of  a  third 
person,  to  whom  It  is  proposed  to  award  the 
custody  of  the  children. 

6.  DiTOBCK  ^saSlO— GOUST  CAHirOT  BBQUIBB 
SUPFOBT  OT  CniLDBIM  ATTBB  UAJOBITT. 

In  a  divorce  action,  the  court  has  no  power 
to  require  payment  of  fnnds  for  the  support 
and  maintenance  of  children  of  the  marriasc 
after  they  attain  th^  majori^. 

Morfan,  QL  J.,  dissenting. 

Appeal  from  District  Court,  Clearwater 
County ;  Bdgar  0.  Steely  Jadge. 

Action  for  divorce  by  Florence  Piatt 
against  Edward  I.  Piatt.  Judgment  for 
plaintiff,  with  award  of  certain  aams  in  set- 
tlement of  property  rl^ta  and  for  support  of 
minor  childrm,  and  awarding  their  custody 
to  tbelr  maternal  grandfatber,  aud  defendant 
appeals.  Judgment  grandng  a  divorce  and 
settling  property  rights  affirmed,  and  the 
award  of  the  custody  reversed,  and  cause  re- 
manded, with  directions,  and  order  as  to 
payments  for  support  to  be  modified  In  dis- 
cretion of  the  court  below. 

Clay  McNamee,  of  I^wlston,  for  appellant 
S.  O.  TannahlU,  of  Lewlston,  for  respond- 
ent 


BICE,  J.  In  this  case  respondent  was 
granted  a  divorce  from  appellant  upon  the 
ground  of  extreme  cruelty,  and  as  Incidental 
relief  was  awarded  the  sum  of  $1,500,  to'  be 
paid  by  appellant  ii)  full  settlement  of  the 
property  rights.  The  decree  also  required  ap- 
pellant to  pay  the  sum  of  $30  per  month  for 
the  support,  care,  and  maintenance  of  the 
two  minor  female  children,  issue  of  the  mar- 
riage; payment  of  such  sums  to  begin  Octo- 
ber 1,  1918,  and  continue  until  each  of  said 
children  shall  arrive  at  the  age  of  21  years, 
or  until  the  further  order  of  the  court  The 
care,  custody,  and  control  of  the  children, 
aged  ft  and  7  years,  respectively,  was  award- 
ed to  B.  U  Blevlns,  their  grandfather,  father 
of  respondent  The  decree  also  contained 
certain  directions  which  were  to  control  the 
grandfather  In  the  matter  of  the  education 


of  the  children,  and  In  ncerdslng  his  rlglit  to 

their  custody. 

[1]  Appellant  attacks  certain  findings  and 
conclusions  of  the  court  on  the  ground  that 
there  was  not  sufOci^t  evidence  In  the  case 
to  warrant  the  court  In  finding  that  respond- 
ent had  suffered  cruel  oi*  inhumaii  treatment 
from  appellant  Respondent  alleged  in  her 
complaint  that  the  acts  of  cruelty  complained 
of  caused  her  to  experience  grievous  mental 
suffering.  This  assignment  of  error  must  be 
considered  with  reference  to  the  foUowing 
sections  of  oor  statate: 

C.  L.  I  2649:  "Extreme  cruelty  is  the  Inflic- 
tion of  grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the 
marriage." 

C.  L.  f  2661:  dlvoree  can  be  granted 

upon  the  default  of  the  defendant  or  opon  the 
uncorroborated  statement,  admisston  or  testi- 
mony <a  tbe  partlBB.  •  •  • " 


It  Is  not  necessary  to  summarize  the  tes- 
tlocony  as  it  api>ears  In  the  record.  Suffice  It 
to  say  that  much  of  the  testimony  of  respond- 
ent herself  as  to  the  specific  acts  of  cruelty 
complained  of  is  indirect  This  Is  true,  also, 
with  reference  to  the  effect  of  the  acts  com- 
plained of ;  that  Is,  as  to  whether  they  caus- 
ed her  to  experience  grievous  mental  suffer- 
ing. As  to  whether  or  not  the  ccmduct  of  ap* 
pellant  caused  respondent  grievous  mental 
suffering  must  for  the  most  part,  on  the  rec- 
ord In  this  case,  be  inferred  from  tbe  evi- 
dence. 

There  is  but  slight  corroboration  of  re- 
spondent's testimony,  either  as  to  any  specif 
Ic  acts  of  alleged  cruelty,  or  as  to  their  effect 
upon  respondent.  There  was  testimony  as  to 
certain  admissions  mnde  by  appellant  to  the 
effect  that  he  had  accused  respondent  of  infi- 
delity to  him.  The  proof,  however,  of  the  ad- 
mission of  appellant  Is  not  corroboration 
within  the  meaning  of  the  statute.  Under 
the  terms  of  the  statute,  a  defendant's  admis- 
sion in  court  Is  not  of  Itself  corroborating 
testimony,  and  proof  of  his  admission  out  of 
court  is  entitled  to  no  greater  weight  than  If 
tbe  admissions  were  made  directly  In  the  pro- 
ceedings. The  purpose  of  the  statute  requir- 
ing corroboration  is  to  protect  the  courts 
from  collusion  between  the  parties.  Andrews 
V.  Andrews,  120  Cal.  184.  52  Pac.  298; 
Blancbard  v.  Blanchard,  10  Cal.  203,  101  Pac. 
536;  MacDonald  v.  MacDonald,  155  Cal.  605, 
102  Pac.  927,  25  L.  R.  A.  (N.  S.)  45 :  Tuttle 
V.  Tuttle,  21  N.  D.  503,  131  N.  W.  400,  Ann. 
Cas.  1913B,  1. 

[2J  Proof  of  the  admission  of  defendant  is 
properly  received  in  evidence  (Baker  v.  Bak- 
er, 13  Cal,  87),  and  where  from  the  whole  rec- 
ord it  Is  apparent  that  there  Is  no  collusion 
between  the  parties,  aud  proof  is  mdde  of  ad- 
missions of  misconduct  on  tbe  part  of  defend- 
ant, slight  evidence  in  corroboration  of  plaln- 
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tut,  aside  from  the  admissions  of  defendant, 
is  all  that  is  required.  Tuttle  t.  Tuttle,  su- 
pra ;  MacDonald  v.  MacDonald,  supra. 

I  think  there  Is  in  the  record  some  corrob- 
oration within  the  rule  laid  do\^'n  In  De- 
Cloedt  V.  De  Cloedt,  24  Idaho,  277,  138  Pac. 
664,  and  Donaldson  t.  Donaldson,  81  Idalio, 
180,  170  P&c.  94,  and  the  cases  above  cited : 
and  the  evidence,  though  not  as  convincing 
as  It  ts  in  many  cases,  is  sufficient  to  warrant 
the  trial  court,  who  heard  the  evidence  and 
observed  the  demeanor  of  the  parties  and  the 
witnesses  on  the  stand,  in  finding  as  a  fact 
that  appellant  was  goUty  of  acts  of  cruelty 
which  caused  respondent  grievous  mental  suf- 
fering. ' 

In  such  cases  this  court  will  not  disturb 
the  findings,  where  It  Is  not  apparent  that 
the  evidence  In  support  thereof  la  so  slight 
as  to  indicate  a  want  of  ordinary  good  Judg- 
ment and  an  abuse  of  discretion  by  the  trial 
court.  De  Cloedt  v.  De  Cloedt,  supra;  Don- 
aldson V.  Donaldson,  supra;  MacDonald  v. 
MacDonald.  supra. 

[3-5]  Appellant  assigns  as  error  that  por- 
tion of  the  decree  awarding  the  custody  of 
the  children  to  R.  L.  Blevlns,  their  grand- 
father. C.  L.  I  2663,  reads  as  follows: 

"In  an  action  for  divorce  the  court  may,  be- 
fore or  after  judgment,  give  such  direction 
for  the  custody,  care  and  education  of  the 
children  of  the  marriage  as  niay  seem  necea- 
•ary  or  proper,  and  may  at  any  time  vacate 
or  modify  the  same." 


WbUe  this  statute  Is  very  broad  in  its 
terms,  we  think  the  discretion  thereby  con- 
ferred upon  the  trial  court  must  be  exercised 
with  due  regard,  both  to  the  welt-t>eing  of  the 
children  of  the  marriage  and  the  rights  of 
the  parents.  The  rights  of  a  parent  to  the 
care,  custody,  and  control  of  his  dilld  Is  a 
natural  right,  and  Is  recognized  by  our  stat- 
utes. C.  L.  S  269da,  being  one  of  the  sections 
of  the  statute  contained  in  the  chapter  enti- 
tled "Parent  and  Child,"  Is  as  foUowa: 

"The  father  and  mother  of  a  legitimate  un- 
married minor  child  are  equally  eotitied  to  its 
custody,  services  and  earnings.  If  either  the 
father  or  mother  l»e  dead  or  be  unable  or  re- 
fuse to  take  the  custody  or  has  abandoned  his 
or  her  family,  the  other  is  entitled  to  the  child's 
custody,  services  and  earnings." 


It  Is  sometimes  said  that  the  welfare  of 
the  child  is  the  only  matter  for  considera- 
tion in  making  an  order  for  its  custody,  but 
we  think  this  expression  is  only  quallfledly 
true.  The  welfare  of  the  child  Is  perhaps  of 
paramount  importance,  but  it  is  not  the  only 
matter  to  be  considered  in  determining  to 
whom  the  custody  of  the  child  should  be  giv- 
en. Nerval  v.  Zinsmaster,  67  Neb.  158,  77 
N.  W.  373,  73  Am.  St  Bep.  000.  In  a  divorce 


action,  the  custody  of  the  children  should  be 
awarded  to  one  or  both  of  the  parents,  un- 
less it  be  affirmatively  shown  that  both  par- 
ents are  unfit  to  have  such  care  or  custody, 
or  that  they  are  unable  to  properly  maintain 
them  and  provide  for  their  proper  training 
and  education.  Ordinarily  poverty  of  a  par- 
ent is  not  a  sufficient  reason  for  depriving 
him  of  the  custody  of  his  child.  In  the  case 
of  Barnes  v.  Long,  54  Or.  648.  104  Pac.  296, 
25  L.  R.  A.  (N.  80  172, 21  Ann.  Gas.  465,  U  la 
said: 

"Of  course,  the  court  In  the  interest  of  the 
child  may  take  it  firom  the  parents  and  make 
other  provisions  for  it,  but  there  must  be  some 
good  cause  for  ao  doiug." 

See,  also,  Clarke  v.  Lyon,  82  Neb.  625,  118 
N.  W.  472,  20  L.  B.  A.  (N.  S.)  171 ;  Morln  v. 
Morin,  66  Wash.  312,  119  Pac  745.  37  L.  E.  A. 
(N.  S.)  585;  Farrar  v.  Farrar,  75  Iowa,  125, 
39  N.  W.  226;  Fitch  v.  Cornell,  1  Sawyer, 
156,  at  page  169,  Fed.  Gas.  No.  4.S34.  Some 
of  the  cases  above  cited  were  habeas  corpus 
proceedings,  but  the  principles  laid  down 
should  govern  the  action  of  courts  in  award- 
ing the  custody  of  ctiildren  in  divorce  pro- 
ceedings. 

In  this  case  the  court  found  that  B.  L> 
Blevlns,  grandfather  of  the  said  minor  chil- 
dren, is  a  fit  and  proper  person  to  have  tlie 
care,  custody,  and  control  of  the  said  minor 
children,  Marie  Piatt  and  Edna  Piatt,  and 
that  it  is  to  the  best  interest  of  the  said  mi- 
nor children  that' their  custody,  care,  and 
control  be  awarded  to  said  B.  L.  Blevlns. 
j  There  is  no  other  finding  on  which  the  decree 
I  awarding  the  custody  of  the  children  is  bas- 
I  ed.  In  our  opinion,  this  finding  of  the  court 
is  not  sufficient  to  Justify  a  decree  awardlnjc 
the  custody  of  the  children  to  their  grand- 
father. In  addition  to  this  finding,  the  court 
must,  before  making  such  an  order,  also  find 
as  a  fact,  based  upon  sufficient  evidence,  that 
t^e  parents  are  unfit  persona  to  have  the  cus- 
tody and  control  of  the  children,  or  on  ac- 
count of  the  circumstances  surrounding  them 
they  are  unable  to  give  "proper  aire,  jiurture, 
and  training  to  the  minor  children. 

It  is  to  be  noted  In  this  case,  also,  that  al- 
though the  court  found  that  R.  L.  Blevlns 
was  a  fit  and  proper  person  to  have  the  care 
and  custody  of  the  children,  no  evidence 
whatever  is  contained  In  the  record  upon 
which  the  finding  was  based.  Before  the 
court  Is  justified  In  taking  the  children  from 
the  parents,  and  awarding  them  to  a  third 
person,  not  only  must  It  find  that  the  parents 
are  unfit  or  unable  to  properly  care  for  the 
children,  but  the  fitness  of  the  person  to 
whom  It  is  proposed  to  grant  their  custody 
and  care  must  be  the  subject  of  inquiry  in 
the  action,  founded  upon  proper  pleadings. 
In  order  that  either  pnrent  may  introduce  evi- 
dence if  any  he  has,  touching  the  qualifica- 
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ttons,  or  otherwise,  of  snch  person  for  tbe 
execution  of  bis  trust  Although  parents 
may  be  unfit  or  unable  to  care  for  their  own 
chtldrok,  th^  m&j  still  have  an  Interest  In 
their  welfare,  and  the  otvlronment  In  which 
they  may  be  placed,  and  they  have  a  right  to 
be  heard  before  the  final  award  Is  made.  It 
Is  their  right  that  the  children  shall  be  plac- 
ed In  snch  a  home,  and  surrounded  by  such 
Inflnences,  tbat  they  shall  not  be  unneceesa* 
rily  estranged  from  their  parents,  but,  on  the 
contrary,  that  the  parents  shall  receive  all 
the  regard  and  respect  of  their  children  which 
It  Is  possible  fbr  them  to  obtain  under  sndi 
nnfbrtnnato  drcnmstances.  Farrar  t.  Far- 
rar,  supra. 

Appellant  also  spedfles  as  error  the  action 
of  court  in  awarding  alimony  to  tbe  wife 
and  inx>vldlng  fbr  the  paymmt  of  |80  per 
month  for.  the  maintenance  of  the  children 
until  they  are  21  years  of  age.  From  an  Op 
amlnatlon  of  the  record,  we  are  not  prepared 
to  say  that  the  court  abused  Its  discretion  in 
the  matter  of  adjusting  the  property  rights 
between  appellant  and  respondent ;  but  in  tbe 
matter  of  providing  maintenance  for  tbe  chil- 
dren the  power  of  the  court  ends  upon  their 
Bttaining  their  majority.  Fitch  t.  Oomell, 
supra,  1  Sawyer  at  page  169,  Fed.  Ces.  No. 
4,834;  Peck  on  Domestic  Relations,  p.  240. 
Under  our  statutes,  females  attain  their  ma- 
jority at  18  years  of  age.   0.  L.  S  2601. 

The  Judgment  of  the  court  below,  awarding 
respondent  a  decree  of  divorce  from  appel- 
lant and  settling  the  proper^  rights.  Is  af- 
firmed. That  portion  of  the  decree  awardyUig 
the  custody  of  the  minor  children  to  R.  I* 
Blevlns  is  reversed,  and  tbe  canse  remanded, 
with  directions  to  the  trial  court  to  take  fur* 
tber  proceedings  In  accordance  with  the  views 
herein  expressed,  and  tbe  order  relative  to 
the  payments  required  of  appellant  for  the 
support  of  the  children  may  be  modified,  in 
tbe  discretion  of  the  court,  to  correspond 
with  its  order  for  their  disposition.  Costs 
awarded  to  respondent. 

BTTDGO,  J.,  concurs. 

MORGAN,  O.  J.  (dissenting.  I  am  in  ac- 
cord with  the  rules  of  law  announced  In  the 
foregoing  opinion,  but  am  unable,  by  a  very 
thorough  search  of  the  record,  to  find  any 
evidence  corroborating  the  testimony  of  re- 
spondent, nor  any  testimony  which  amounts 
to  proof  of  an  admission  by  appellant  that  be 
accused  respondent  of  Infidelity  to  him.  The 
Judgment  of  the  trial  court  should  be  revers- 
ed, because  it  Is  based  npon  the  nncorroborat- 
ed  testimony  of  respondent,  which  testimony 
Is  insufficient,  when  measured  by  the  provi- 
sion of  G.  Ih  I  2661,  quoted  In  the  majority 
opinion. 
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STAXB  T.  ASKEW. 
(Supreme  Oourt  of  Idaho.   Oct  11,  1919.) 

1,  HouimoB  ^127      Irfobuatioh  bottx- 

CIBNT  TO  OBABQB  KUBOEB. 
An  information  in  a  criniinal  action,  diar^ 
ing  that  the  defendant  "did  then  and  there  will- 
fully, unlawfully,  felimiously,  and  with  premed- 
itation and  malice  aforethought  kill  and  murder 
one  Geoige  T.  Parks,  a  human  being,"  ta  snfB- 
dent  to  charge  the  crime  of  murder. 

2.  GBiKxnAL  LAW  <ft=»1159(2)  —  On  verdict 

BUPPOBTEn  BT  BVIDBNCB,  TODQiam  WILL 
HOT  BB  BBVEBBBD. 

Where  there  Is  substantial  evidence  to  sup- 
port the  verdict,  the  Jadgment  based  thereon 
will  not  be  reversed  on  appeal. 
8.  OsannAL  iaw  ^1186(4)— Ekbob  zir  xz- 
oz.nBiON  OF  xvnnincB  nor  PBunniciAL  to 

ACCU8E0  SABULBSfl. 

Though  the  action  of  the  trial  court  In  aua- 
talning  objection  to  a  question  asked  a  witness 
on  croas-examiD&tlon  la  erroneous,  the  Judgment 
will  not  for  that  reason  be  reversed,  where  It 
appears  tbat  the  action  of  the  court  did  not  prej- 
udice the  substantial  rights  of  appellant 

4.  WrrNESSES  «=s>S30(l>— Statutobt  mxtbod 

OF  IMPEACHUBIfT  MUST  BB  V0I.L0WK0... 

The  statutory  method  of  impea^lng  a  wit* 

uess  must  be  followed. 

5.  WrrNKSSKS  «=»370(1),  374(1)  —  Rblatioits 

or  WITMBSS  TOWARD  nEFENDANT  AITD  HIS 

VlOnU  UAT  BE  SHOWN. 
In  a  criminal  case  It  Is  proper  to  show  the 
relations  of  a  witness  with,  or  his  feelings  to- 
ward, a  defendant,  or  the  victim  of  the  alleged 
crime,  or  the  prosecuting  witness;  and  the  In* 
quiry  may  extend  to  particular  ftacta  showing 
witnefls*  hostility  toward,  or  his  bias  or  prajth 
dice  for  or  against,  such  persons. 

6.  OsnnNAL  uw  •=»6BQ(!^Rbkaue8  or  tbx- 

AL  OOUBT  NOT  OBJBCTnONABU  AB  XKTABXON 

or  noTXNa  or  jtubt. 
In  a  trial  of  several  for  homldde,  where  evi- 
dence was  admitted  as  to  appellant's  purchase 
of  a  revolver  and  as  to  hia  conversation  with 
another  with  refercuce  thereto,  the  court's  re* 
mark.  In  ruling  on  defendants*  motion  that  tes* 
timony  be  not  considered,  except  as  against  ap- 
pellant, that  purchase  might  stand  as  relating 
to  guilt  or  innocence  of  all  the  defendants,  was 
not  objectionable  as  anggestinf  that  an  infer* 
ence  should  be  drawn  from  tbe  evidence. 

Appeal  from  District  Court,  Jefferstm 
County;  Bdward -A.  Walters,  Judge. 

■  George  Askew  and  others  were  Jointly 
charged  with  murder.  Tbe  other  defendants 
were  acquitted,  and  tbe  named  defendant  was 
convicted  of  voluntary  manslaughter.  From 
the  Judgment,  and  an  order  denying  his  mo- 
tion for  a  new  trial,  he  api>eals.  Affirmed. 

Perky  &  Brlnck,  of  Boise,  and  Arthur  W. 
Holden,  of  Idaho  Falls,  for  appellant 

Roy  U  Black,  Atty.  Gen.,  Alfred  F.  Stone, 
Asst.  Atty.  Gen.,  and  A.  0.  Cordon,  Pros. 
Atty..  of  Rlgby,  for  the  State. 
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RICE,  3.  By  the  information  In  this  case 
the  appellant  was  charged  with  the  crime  of 
murder,  committed  Jointly  with  his  son,  Al- 
bert  W.  Askew,  and  his  daughter,  Mary  A. 
Parks.  The  Jnry  which  tried  the  case  return- 
ed a  verdict  acquitting  the  son  and  daughter 
of  appellant,  ana  flDding  appellant  guilty  of 
the  crime  of  voluntary  manslaughter.  From 
the  Judgment  of  conviction,  and  from  the  or- 
der of  the  court  overruling  appellant's  motion 
for  n  new  trial,  this  appeal  Is  taken. 

[1]  It  Is  contended  that  the  information, 
which  is  similar  In  form  to  that  upheld  by 
this  court  in  the  case  of  State  v.  Lundhlgh, 
30  Idaho,  365.  194  Pac  690,  is  Insufficient,  in 
that  It  fails  to  state  facts  constituting  a  pub- 
lic offense.  We  are  urged  to  reconsider  the 
question  of  the  sufficiency  of  the  information. 
The  information  in  this  case  differs  tioia  that 
under  consideration  In  the  Lundhigb  Case,  in 
that  in  the  instant  case  the  Information 
charges  that  the  crime  was  committed  with 
premeditation.  After  a  reconsideration  of 
the  matter  involved,  and  a  careful  considera- 
tion of  the  authorities  relied  v^oa  by  appel- 
lant in  his  brief,  we  are  constrained  to  ad- 
here to  the  rule  announced  by  the  majority  of 
the  court  in  the  Lundhlgh  Case. 

It  is  insisted  further  that  the  evidence 
shows  that  appellant  acted  solely  in  self-de- 
fense when  be  shot  the  deceased,  and  there- 
fore falls  to  show  that  he  was  guilty  of  the 
crime  of  voluntary  manslaughter,  or  of  any 
crime.  The  deceased  was  killed  in  a  room  la 
a  dwelling  house.  The  only  eyewitnesses  to 
the  killing  were  the  three  defendants  in  the 
case.  Two  other  persons  were  In  an  adjoin- 
ing room  in  the  house  at  the  time,  and  testi- 
fied at  the  trial.  There  seems  to  be  no  neces- 
sity for  rectdng  at  length  the  testimony  of 
the  witnesses  as  to  the  facts  and  circum- 
stances connected  with  the  kllUng.  The  jury 
was  ratltled  to  consider  all  the  tects  and  dr- 
cnmstancea  testified  to  by  other  witnesses  in 
the  case  In  connection  with  the  narraUve  giv- 
en by  appellant  on  the  stand,  and  wh«i  all 
the  testbuony  Is  considered  there  la  substan- 
tial evidence  In  the  record  to  sustain  the  ver* 
diet  of  the  Jury. 

The  same  question  was  presented  to  the 
trial  court  In  considering  the  motion  for  a 
new  trlaU  The  trial  court  has  greater  tatl- 
tnde  In  its  consideration  of  the  weight  and 
suffldency  of  the  evidence,  when  the  ques- 
tion is  raised  on  motion  for  a  new  trial,  than 
has  this  conrt  when  the  matter  Is  presented 
on  an  appeal  from  the  Judgment,  or  from  an 
order  overruling  motion  for  a  new  trial. 

[2]  Where  there  Is  substantial  evidence  to 
support  the  verdict  and  Judgment,  the  appel- 
late court  will  not  reverse  the  Judgment. 
State  V.  Steeo.  29  Idaho,  S37,  168  Pac.  409. 
The  deieused  was  the  husband  of  the  defend- 
ant, Mary  Parks.  It  appears  that  he  had 
leased  the  premises  which  had  been  occupied 
by  himself  and  wlfe^  Induding  the  dwelling 


house,  to  (me  J.  W.  Cromwell;  that  on  the 
forenom  of  the  day  on  which  the  killing  oc- 
curred Cromwell  came  to  the  dwelling  house, 
bringing  his  household  furniture,  for  the  pur- 
pose of  moving  Into  the  dwelling  house;  that 
an  altercation  arose  between  the  deceased 
and  his  wife,  Mary  Parks,  she  demanding 
that  Cromwell  refrain  from  bringing  his  fur- 
niture into  the  house,  and  the  deceased  or- 
dering him  to  bring  the  furniture  in.  Crom- 
well was  a  witness  In  the  case,  and  testified 
as  to  the  difficulty  that  occurred  between  the 
husband  and  the  wife  at  that  time.  Appel- 
lant assigns  as  error  the  action  of  the  court 
In  sustaining  the  state's  objection  to  the  fol- 
lowing questions  asked  witness  Cromwell  on 
cross-examination : 

"Q.  Now,  in  the  light  of  that  controvert  be- 
tween the  husband  aod  wife,  you  cboae  to  take 
the  side  of  the  husl>and  and  move  in  against  her 
will.   Is  not  that  correct? 

"Q.  And  you  willingly  obeyed  them,  did  yon 
not?" 

The  last  qtwstlon  referred  to  otders  by  ttie 
deceased  to  the  witness  to  more  in. 

[I]  In  a  criminal  case,  It  la  proper  to  show 
the  rdatlona  of  a  witness  with,  or  his  feeling 
toward,  a  d^endant,  or  the  victim  of  the  al- 
leged crime,  or  the  prosecntlng  witness,  and 
the  inquiry  nuy  extend  to  particular  £acts 
tending  to  show  his  hostility  toward,  or  his 
bias  or  prejudice  for  or  against,  sudi  persons. 
40  Cyc.  2667. 

13)  But  the  action  of  the  cotrt  in  sustain- 
ing the  objections  to  these  questions  was  not 
prejadldal  to  appellant  The  witness  else- 
where in  his  testimony  stated  that  be  was  on 
friendly  terms  with  deceased  all  the  time.  It 
appearing  that  the  erroneous  actlm  of  the 
court  did  not  prejudice  the  substantial  rights 
of  appellant,  the  Judgment  will  not  ft>r  that 
reason  be  revived.  C  U  i  8070;  State  v. 
Gruber.  19  Idaho,  692,  IIS  P&c.  1;  State  v. 
Moon,  20  Idaho,  202, 117  Pac.  757,  Ann.  Gas. 
1018A.  724. 

Appellant  assigns  as  error  the  acUon  of  the 
court  in  sustaining  the  state's  objection  to  the 
following  question  asked  witness  George 
Grorawdl  on  cross-examination: 

"Q.  And  during  that  conversation,  that  she 
was  aakiog  to  come  there  and  make  her  home, 
did  Mr.  Parks  tell  her  that  he  had  made  any  pro- 
vision for  her  support  or  support  of  her  ^U- 
drenr 

The  materiality  of  the  evidence  sought  to 
be  elicited  is  not  apparent  as  against  appel- 
lant This  evidence  in  the  case  dearly  shows 
the  attitude  of  the  wife,  both  with  relation 
to  her  husband  and  to  ber  former  homft 
Prejudicial  error  Is  not  shown. 

[t]  Testimony  was  admitted  with  refer- 
ence to  the  purchase  by  appellant  of  a  revolv- 
er, and  also  concerning  a  conversation  be- 
tween appellant  and  another  party  with  ref< 
erence  ttaeretOb    On  behalf  of  defendants, 
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counsel  moTed  that  the  testimony  he  not  con- 
sidered, except  as  against  appellant  In  rul- 
ing on  this  motion,  the  court  said: 

"The  motion  will  be  denied  as  to  the  pnr- 
chase  of  the  revolver.  That  will  be  permitted 
to  stand  Id  the  case  as  teatimoay  in  relation 
to  the  inqniry  as  to  the  gailt  or  innocence  of 
all  the  defendanta  at  the  present  time." 

Exception  was  taken  to  the  remarks  of  the 
court.  We  think,  howcTer.  that  the  remarks 
of  the  court  are  not  subject  to  the  criticism 
that  the  court  was  suggesting  that  an  Infer- 
ence should  be  drawn  from  the  evidence,  or 
that  the  court  Invaded  the  province  of  the 
jury.  The  exception  is  without  merit 

[41  The  court  sustained  objections  to  the 
following  questions  asked  on  cross-examina- 
tion of  one  of  the  witnesses  for  the  state: 

"Q.  How  many  criminal  cases  have  you  been 
a  witness  in.  In  the  last  year?" 

"Q.  Have  you  been  in  the  habit  d  testifying 
in  criminal  cases  here?" 

The  objections  were  to  the  etfect  that  the 
questions  were  incompetent  and  immaterial 
KD&  not  proper  cross-examination.  No  error 
was  committed  by  the  court  In  refusing  to 
permit  the  witness  to  answer  these  questions. 
They  were  clearly  Immaterial.  The  statute 
points  out  the  method  of  Impeaching  a  wit- 
ness, and  the  statutory  method  must  be  fol- 
lowed. Laronte  r.  Davidson,  31  Idaho,  644, 
175  Pac.  58S ;  Boeck  T.  Boecb,  29  Idaho,  639, 
161  Pac.  576. 

Finding  no  reversible  error  In  tlie  record, 
the  Judgment  will  be  affirmed. 

BUDGE,  J.,  concurs. 

MORGAN,  C.  J.  (concurring).  My  opinion 
as  to  the  sufficiency  of  such  an  information 
as  is  here  under  consideration  has  not  been 
changed  since  It  was  expressed  in  State  v. 
Lundhigh,  30  Idaho.  379,  164  Paa  690.  The 
decision  Id  that  case,  rendered  according  to 
the  views  of  the  majority  of  the  court,  an- 
nounces the  law  of  this  state  as  it  now  Is,  and 
will  continue  to  be  until  that  portion  of  the 
case  is  overruled,  or  until  we  have  some  leg- 
islation upon  the  subject. 

I  am  in  accord  with  the  foregoing  opinion 
upon  the  other  points  discussed,  and  there- 
fore concur. 


PEDEKSEN  V.  MOORa 
(Supreme  Court  of  Idaho.  Oct.  1, 1919.) 

1.  APPKAZ.  and  XBBOS  ^000(2)  —  MATTEBa 
KOT  BAISKD  BELOW  NOT  CONBIUERED  ON  SUQ- 
OE8T10N  or  DIMINUTION  OF  RECORO. 

Hatters  not  properly  a  part  of  the  judg- 
ment roll  or  Of  a  bill  of  exceptions  duly  settled, 
and  which  were  not  raised  in  the  lower  court  or 


considered  there,  will  not  be  considered  on  ap- 
peal when  brought  up  on  a  suggestion  of  dinunu* 
tion  of  the  record. 

2.  CotJBTB    «=)B5  —  JuDGMEnr   «=^97(1)  — 

JpaisoicnoN  conclusive  against  recttax. 

IN  FINDINGS  showing  COLLATERAL  ATTACK. 

Where  there  is  nothing  in  the  record  to  in- 
dicate an  absence  of  jurisdiction  in  the  district 
court  such  Jurisdiction  will  be  presumed,  and 
redtols  in  the  findings  of  that  court  showing 
jurisdiction  are  conclusive  against  a  coUaterid 
attach. 

8.  Afpeax.  anq  xrbob  «=:»641— Appeal  fbou 

DENIAL  OF  HOnOHS  DIBlllSSEU  VViltKE  NO 
SHOWIHQ  AS  TO  FAPBBS  CONBIDEBKD  OS 
aSABINO. 

Where  appeals  are  taken  from  an  order  d^ 
nying  motion  1<a  judgment  notwithstanding  Che 
verdict  and  (mm  an  order  denying  motion  for  a 
new  trial,  and  the  record  contains  no  certificate 
showing  what  papers  were  submitted  to  the  trial 
judge  and  used  by  him  on  the  hearing  of  audi 
motions,  said  appeals  will  he  dismissed. 

4.  Jxmr  ^19(746)  —  Wnxs  «=>222  —  On 

CONTEST  BIOHT  TO  JUBT  OTt  DEUAND  IP  AU- 

THOEIZED  BT  STATDTE. 
A  proceeding  to  contest  the  probate  of  a  will 
is  in  its  nature  equitable,  but  the  parties  to  such 
proceeding  have  the  right  to  demand  a  jury  if 
authorized  by  statute. 

6.  Tbux  «s»345,  366— Objection  to  verdict 

ON  SPECIAL  INTEBBOGATOST  IfUSrT  BE  TAKEN 

ON  ITS  RENDITION. 

Objection  to  irregularly  or  informality  in  a 
verdict  or  special  InteBrogatory  must  be  taken 
at  its  rendition  and  before  the  jury  is  discharg- 
ed ;  otherwise,  such  objection  will  be  deemed  to 
have  been  waived. 

6.  Wills  <ts>400  —  Evidehcii  inbufpicient 

TO    ADTBOBIZE    PBOBATX    or  OLOOBAPHIC 

WILL. 

Evidence  on  behalf  of  appellant  examined, 
and  held  insufficient  to  justify  disturbing  the 
verdict  of  the  Jury  and  flndlngs  of  the  Mower 
court 

7.  Appeal  and  ebbob  ^=>971(5)— WiTNEssEe 
«=>240(2)— Allowance  of  leading  ques- 
tions IN  DTBCBETION  OF  TBIAL  COCBT. 

The  allowance  of  leading  questions  in  tbe 
examination  of  a  witness  is  a  matter  in  tbe  dis- 
cretion of  tbc  trial  court,  and  such  action  <hi 
its  part  will  not  be  disturbed  unless  an  abuse 
of  discretion  Is  shown. 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan.  Judge. 

Proceeding  by  PrlsciUa  Moore  for  the  pro- 
bate of  an  oloempblc  win  and  a  lost  olograph- 
ic codicil  thereto  of  Henry  T.  Shaw,  de- 
ceased, contested  by  Marrietta  Pederseii. 
Will  and  lost  codicil  admitted  to  rfirobate, 
with  an  order  revoking  letters  theretofore 
granted  to  contestant  as  administratrix,  and 
from  a  Jndgiuent  of  the  district  court  on  con- 
testant's appeal  and  upon  a  trial  de  novo, 
reversing  the  order  of  the  probate  court,  and 
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from  orders  denying  motions  for  Judgment 
notwltbstandlng  the  verdict  and  for  a  new 
trial,  proponent  appeals.  Motion  to  dismiss 
appeal  dmled,  app«U  from  orders  dismissed, 
and  Judgment  affirmed. 

■  Finley  Monroe,  ot  Emmett,  and  Scatter- 
dBjr  ft  Van  Duyn,  of  Caldwell,  for  appellant 
E.  H.  Haynes,  of  PayeCle,  and  W.  A.  Stone 
and  Easta<»  &  Groome^  aH  of  Oaldwell,  for 
reBpradent 

RBDDOGH,  District  Judge  Meary  T. 
Shaw  died  on  Deoembar  6,  1918,  In  Canyon 
county,  Idebo,  leaving  estate  therein,  in 
July,  1904,  the  deceased  executed  an  olo- 
graphic will  In  fitvor  of  aivellant  and  others, 
which  was  rev<Aed  by  his  subsequent  niai> 
rlage  to  the  respmident  on  June  11,  1908. 
Shortly  afto:  decedent's  death,  M.  F.  Albert 
and  his  widow  (Marrietta  Shaw)  were  duly 
appointed  administrators  of  his  estate.  On 
February  23, 1916,  appellant  filed  In  the  pro- 
bate court  of  Canyon  county  a  petition  for 
the  probate  of  the  will  made  In  July,  1904, 
which  appellant  contends  was  rerlved  by  a 
lost  olographic  codldl  executed  subsequent 
to  decedent's  marriage.  Respondrat  filed  ob- 
jections to  the  probate  of  said  will  and  lost 
codicil,  and  appellant  filed  answer  thereto. 
After  a  hearing  had  thereon,  the  probate 
court  admitted  the  will  and  loet  codicil  to 
probate  and  issued  an  order  revoking  the 
letters  of  administration  theretofore  grant- 
ed. BespoDdent  appealed  to  the  district 
court,  where  a  trial  de  novo  was  had  and  the 
order  of  the  probate  court  reversed,  from 
which  Judgment  and  orders  denying  a  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict, and  for  a  new  trial,  thia  appeal  is 
prosecuted. 

Respondent  moved  to  dismiss  the  appeal  up- 
on the  ground  that  the  Judgment  of  the  dis- 
trict court  is  not  appealable.  It  is  a  Judg- 
ment rendered  on  an  appeal  from  an  Inferior 
court,  and  therefore  appealable  under  C.  L. 
I  4S07.  The  motion  to  dismiss  is  denied. 

[1]  It  is  contended  by  appellant  that  the 
district  court  was  without  Jurisdiction  to 
try  the  case,  basing  this  contention  upon  the 
ground  that  the  appeal  was  perfected  from 
the  probate  court  to  the  district  court  be- 
fore the  entry  by  the  clerk  In  the  minutes  of 
Che  probate  court  of  the  order  admitting  said 
will  and  lost  codicil  to  probate.  This  ques- 
tion is  raised  by  a  certified  copy  of  the  or- 
ders of  the  probate  court  filed  In  this  court 
pursuant  to  stipulation  of  counsel  of  a  dim- 
inution ,of  the  record  and  an  order  of  this 
court  made  In  coufonnity  to  such  stipula- 
tion. Api)ellaut  relies  upon  Athey  r.  Oregon 
Short  Line  B,  li.  Co.,  30  Idaho,  318,  1G5  Pac 
1116,  aiid  cases  therein  cited.  Evidence  of 
the  entry  of  the  order  forms  no  part  of  the 
Judgment  roll,  under  C  L.  {  4456,  and  the 
same  is  not  shown  by  any  bill  of  exccpti<»is, 


(Idaho 

and  its  consideration  by  this  court  would 
permit  the  introduction  of  new  matter  which 
was  not  raised  in  or  considered  by  the  court 
bdow.  This  cannot  be  done.  In  re  Plchoir's 
Estate,  139  Gal.  694,  70  Pac.  214,  on  rehear- 
ing  139  Cal.  694,  78  Pac.  604  ;  4  C.  J.  609, 510. 

[2]  Where  there  is  nothing  in  the  record 
to  indicate  a  lack  of  Jarisdictlon  In  the  dls< 
trict  court,  It  will  be  presumed.  Western 
Lumber  &  Mill  Go.  v.  Merdiantd*  Amuse- 
ment Co.  et  al.,  18  Cal.  App.  4,  108  Pac.  SOL 
The  findings  of  the  court  below  recite  that 
the  Judgment  appealed  from  was  duly  en- 
tered and  are  conclusive  against  a  collateral 
attack.  4  C.  J.  775  and  787;  38  Qrc  1087. 
We  therefore  condude .  that  the  want  of 
Jurisdiction  is  not  pr(^>erly  shown. 

[S]  The  appeals  from  the  order  denying  ap- 
pellant's motion  for  judgment  notwltbstnnd- 
ing  the  verdict,  and  from  the  order  denying 
the  motion  for  a  new  trial,  are  dismlffied,  for 
the  reason  that  the  record  does  not  contain  a 
certificate  showing  wlut  papers  were  sub- 
mitted to  the  Judge  and  by  him  used  on  the 
bearing  of  sudi  motions,  or  titber  of  them. 
Walsh  V.  Mess,  30  Idaho^  825,  164  Pac.  S28; 
Bumpas  v.  Moore.  81  Idaho,  66^  175  Paa 
339;  BeU  t.  Stadler,  81  Idaho,  668,  174 
Pac  129. 

[4]  Proceedings  to  contest  the  probate  of 
a  wHI  are  in  their  nature  equitable,  but  one 
In  which  the  parties.  If  authorized  by  stat- 
ute, have  the  right  to  demand  a  Jury. 
Church,  New  Probate  Law  &  Prac.  vol.  2, 
pp.  1664  and  1669;  Pine  v.  Callahan,  8 
Idaho,  684,  71  Pac.  473. 

[81  Appellant  contends  that  there  was  ir- 
regularity in  the  proceedings  of  the  court  and 
Jury  In  that  the  court  submitted,  and  the 
Jury  found,  a  verdict  not  responsive  to  the 
issues.  We  have  examined  the  form  of  spe- 
cial verdict  submitted  and  returned,  togeth- 
er with  the  evidence  Introduced,  and  thtnk  It 
sufficiently  responsive.  If  there  was  any  oI>- 
Jectlon  to  the  form  of  the  special  Interroga- 
tory, it  should  have  been  raised  In  the  court 
below  before  the  Jury  was  discharged  and  an 
opportunity  given  to  correct  it  -  88  Cyc.  pp. 
1904  and  1932. 

[1}  It  is  next  contended  that  the  evidence 
Is  Insufficient  to  Justify  the  verdict.  The 
burden  was  upon  the  appellant  to  establish  to 
the  satisfaction  of  the  court  and  jury  that 
the  alleged  lost  olographic  codicil  was  true ' 
and  genuine.  The  1904  will  upon  the  trial 
was  conceded  to  be  the  will  of  the  deceased. 
Two  half-brothers  of  appellant  testified  to 
seeing  the  lost  Instrument,  distinctly  remem- 
bering Its  contents,  and  one  of  them  detail- 
ed its  execution,  custody,  and  loss.  No  one 
else  ever  saw  It,  and  it  was  not  sought  to 
establish  the  same  for  more  than  a  year  aft- 
er decedent's  death.  We  have  carefully  ex- 
amined the  record  and  are  convinced  that  the 
testimony  offered  in  support  of  the  alleged 
codidl  is  such  that  the  jury  and  trial  Judge 
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were  fully  Jasttfled  In  rejecting  It  as  proof 
of  the  existence  of  tbnt  Instrnment.  They 
saw  end  observed  the  witnesses,  and  we  do 
not  feel  justified  In  disturbing  their  findings. 

[7]  It  Is  urged  that  the  court  erred  Id  al- 
lowing respfindent  to  cross-examine  certain 
witnesses  called  by  her  In  direct  protrf  of  her 
case,  TbB  trial  court  took  the  Tlew  that  the 
case  was  <me  in  which,  under  O.  L.  t  0077, 
the  asking  of  leading  qnestloiis  ihonld  be 
permitted.  The  witnesses  thus  eramlned 
were  the  only  ones  who  claimed  to  know  any- 
thing about  the  lost  codicil.  Its  contents,  mak- 
ing, and  loss.  We  belleVe  tills  a  proper  case 
for  the  court  to  exercise  Its  discretion  and 
permit  the  asking  of  leading  questlODa.  ^e 
allowance  of  leading  queMi(»ia  la  in  the  dls- 
Gretion  of  fhe  trial  court,  and  a  case  will 
not  be  reTOTsed  on  this  gronud  unlesa  there 
la  a  manifest  abuse  of  dlscretioii.  40  Cyc  p. 
2427;  McLean  V.  01^  of  Lewiaton,  8  Idaho, 
472,  69  Pac.  478. 

We  have  examined  the  other  assignments 
of  error  and  And  no  reversible  error  therein. 

The  Judgment  ai^ealed  from  Is  affirmed. 
Cknta  amrded  to  respondent' 

MOBGAN,  a      and  BUDGB,  J,,  concur. 


KLOEPFDB  T.  rOROH. 
(Supreme  Court  of  Idaho.  Sept  SO,  1819.) 

1.  ABAXEHXnT  AND  BEVIVAI.  4s>ES(3)— As- 
SIONVZMTS  «=>24ra)— CADM  OF  ACTION  It)B 
DAHAOE  TO  CHOPS  TBOU  FSBTILIZEB  BOUQHT 
IS  EX  COITTKACTU  AND  SUBTlVtS. 

A  caoM  of  action  frowin^  oat  of  tbe  pnr- 
chase  of  sodium  arsenate,  represented  by  the 
vendor  to  be  aoditun  arsenite,  and  the  applica- 
tion thereof  to  crops  which  were  destroyed  there- 
by, is  assignable,  and,  although  stated  in  the 
complaint  in  form  ex  delicto,  Is,  In  fact  ex 
contractn  and  survires  tlia  death  of  a  party  to 
the  action. 

2.  Aonov  «ss960Cl)  —  Sbvxial  cattsbs  or  ac- 
tion nou  xifnjBixa  to  fbofebtt  lur  bk 

joiim. 

Several  eaases  artsinr  out  of  injuries  to 
property,  which  affect  all  the  parties  to  the  ac- 
tion, may  be  united  in  the  complaint  although 
some  or  aH  of  them  are  aoqulred  by  pl^ntiff  by 
assignment 

Appeal  from  District  Court,  Oanyon  Ooun- 
ty;  Sd.  Ifc  Bryan,  Judge. 

Actum  for  damages  by  H.  P.  Kloepfer 
against  Jacob  Fordb.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Bereraed. 

Ira  E.  Barber  and  W.  H.  Davison,  both  of 
Boise,  for  appellant 

O'Connor  &  Anderson,  of  Nampa,  and 
Charles  F.  Beddoch,  of  Boise,  for  resp<Hident 


HOBGAM,  O,  J.  -The  complaint  contains 
six  causes  of  action,  stated  in  strata 
counts,  and  It  appean  therefrom  Oat  appel- 
lant and  five  other  prawns,  who  were  en- 
gaged In  raising  clover  for  seed,  applied  to 
Jacob  Fordb,  a  dmgglat  for  sodium  arsenite, 
a  suitable  tioison  to  be  used  In  compounding 
a  S!pray  for  sndli  crops  for  the  purpose  of 
destroying  Insect  pests;  that  be  sold  and 
supplied  them  with  sodium  arsenate,  and 
carelessly,  ne^gently,  falsely,  and  fraudu- 
lently represented  to  them  that  it  was  sodium 
areenJte,  and  they,  not  knowing  the  dlffermce 
between  said  chemicals,  used  the  same  upon 
tb^  crops  and  thereby  destroyed  th«n. 

Ai^llant  sued  In  the  first  count  for  the 
destruction  of  his  own  crop,  and  in  the 
second,  ttiird,  fourth,  fifth,  and  sixth  counts 
as  assignee  of  the  several  owners  of  crops 
therein  mentioned.  Forch  demurred  to  the 
complaint  on  several  grounds,  and  the  de- 
murrer was  sustained  on  the  ground  that 
several  causes  of  action  had  been  Imfiroperly 
united.  Appellant  declined  to  further  plead, 
and  Judgment  of  dismissal  was  entered,  from 
whidi  this  appeal  was  prosecuted.  Wbile 
the  appeal  was  pending,  Jacob  Forch  died, 
and  appellant  moved  this  court  for  an  order 
substituting  Boslna  Forch,  executHx.of  his 
estate,  aa  respondent  herein. 

Two  questions  are  submitted  for  our  con- 
sideration which  are  so  closely  related  they 
will  be  dlsensaed  and  disposed  of  together: 
(1)  Are  the  claims  assignable?  (2)  Do  the 
causes  of  action  survive? 

[1]  As  a  general  mle,  In  the  absence  of  a 
statute  providing  otherwise,  causes  of  action 
ex  contractu  survive,  while  causes  ex  delicto 
do  not.  However,  there  are  well-recognized 
exceptions  to  both  branches  of  the  mle.  As 
w&s  said  by  the  Supreme  Court  of  Virginia 
in  Lee'B  Administrator  v.  Hill.  87  Va.  487, 
12  B.  B.  lOSS^  24  Am.  St  B^.  606: 

"The  true  test  is,  not  so  mucb  the  form  of 
the  action,  aa  the  nature  of  the  cause  of  action. 
Where  the  latter  is  a  tort  unconnected  with 
contract  and  which  affects  the  pawn  only,  and 
not  the  estate,  such  as  assault,  Ubel,'  alaoder, 
and  the  like,  there  the  rule,  'Actio  personalis,' 
etc,  applies.  But  where,  as  in  the  present 
case,  the  action  is  founded  on  a  contract  it  is 
virtually  ex  contractu,  although  nominally  in 
tort  and  there  it  survives." 

See,  also.  Booth  v.  Northrop,  27  Conn.  325 ; 
Cutter  V.  Hamlen,  147  Mass.  471,  IS  N.  E. 
397,  1  B.  A.  429;  State  v.  Starkweather, 
40  N,  Y.  Super.  Ct  453;  Feary  v.  Hanoliton, 
140  Ind.  45,  39  N.  E.  516;  Boor  v.  Lowrey. 
103  Ind.  468,  3  N.  B.  ISl,  53  Am.  Bep.  519pand  , 
note;  Winston  v,  Gordon,  115  Va.  899,  80  S. 
E.  766;  Williams  v.  Harris.  193  S.  W.  403; 
Vragnizan  v.  Savings  Union  Bauk  &  Trust 
Co.,  31  Cal,  App.  709,  161  Pac.  507;  1  C.  J. 
p.  174,  §  303 ;  Id.  page  186,  {  342. 

We  have  no  statutory  provision  abrogating 
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the  common-law  rule  of  surriTal  of  causes 
of  actlOD  above  referred  to.  Applylag  tbat 
rule  to  tbls  case.  It  may  be  said  that  while 
the  action  is,  In  form,  ex  delicto,  the  caase  Is, 
In  fact,  ex  ccmtractu.  The  Injury  for  which 
recovery  is  sought  grows  out  of  the  contract 
of  purchase  of  sodium  arsenate  represented 
by  the  vendor  to  be  sodium  arsenlte,  and 
the  application  thereof  to  the  crops  of  appel- 
lant and  his  assignors  whereby  those  specific 
pieces  of  property  were  destroyed.  These 
facts  distinguish  this  case  from  those 
where  recovery  is  sought  for  injury  to  the 
person  or  for  torts  resulting  in  damage  to 
the  estate,  generally,  and  malte  these  claims 
assignable  and  cause  them  to  survive  the 
death  of  a  party  to  the  action.  The  motiw 
to  substitute  Roslna  Forch,  executrix,  for 
Jacob  Fordi,  u  lespmident  liftraln,'  la 
granted. 

[2]  The  remaining  question  is:  Did  the 
Judge  err  in  sustaining  the  demurrer  to  the 
complaltat?  Counsel  for  reqwodent  contends 
that^  even  tboue^  the  causes  of  action  are 
asalgQable,  they  cannot  be  united  In  one  com- 
plaint because  they  arise  out  of  separate 
wrongful  acts  alleged  to  have  been  commit- 
ted against  appellant  and' his  assignors  sev- 
erally,  ^Riat  la  not  the  true  test.  The  right 
to  unite  causes  of  action  Is  statutory  in 
Idaho  and  Is  conferred,  and  limited  by  C.  I* 
8  4169,  as  follows: 

"The  plaintiff  may  unite  several  causes  of 
action  in  the  same  complaint,  where  they  all 
arise  out  of: 

"(1)  Contracts,  express  or  implied, 

"(2)  Claims  to  recover  specific  real  property, 
with  or  without  damages  for  the  withholding 
thereof,  or  for  waste  committed  thereon,  aad 
the  rents  ejid  proflts  of  the  same. 

"(3)  ClaioiB  to  recover  specific  personal  prop- 
erty, with  or  without  damages  for  the  with- 
holding thereof. 

**(4>  Claims  against  a  trustee  by  virtue  of  a 
contract,  or  by  operation  of  law. 

"(5)  Injuries  to  character. 

"(6)  Injuries  to  person. 

"(7)  Injuries  to  property:  Provided,  that 
where  injuries  to  person  and  to  personal  prop- 
erty arise  out  of  the  same  occurrence  or  trans- 
action, causes  of  action  may  be  united  in  the 
same  complaint,  and  separate  actions  for  such 
injuries  are  hereby  prohibited. 

"With  the  exception  of  the  causes  of  action 
specified  in  subdivision  7  last  preceding,  the 
causes  of  action  so  united  must  all  belong  to 
one  only  of  tliese  classes,  and  must  affect  all 
the  parties  to  the  action  and  not  require  differ- 
ent places  of  trial,  and  must  be  separately  stat- 
ed ;  but  an  action  for  malicioua  arrest  and 
prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  tiie  char- 
•  actcr  or  to  the  person." 

These  causes  arise  out  of  Injuries  to  ptof^ 
ertj,  affect  all  parties  to  the  action,  do  not 
require  different  places  of  trial,  are  separate- 
ly stated,  and,  pursuant  to  subdivision  7, 
above  quoted,  may  be  united  in  one  com- 


plaint Eruger  T.  St.  Joe-  Lumber  Co.,  U 
Idaho,  604,  83  Pac.  695. 

The  Judgment  is  revened.  Costa,  are 
awarded  to  appellant 

RICE  and  BUDGE,  JJ.,  concur. 


BATE  T.  AU£BICAN  SMELTING  *  Bf- 
FININO  CO.    (No.  4026.) 

(Supreme  Court  of  Montana.    Oct  7,  1819.) 

1.  AWIOHllBNTS   «Sl2  — Of    WAQBB   to  BE 

EAANKO  unnn  Bxiaruro  oomtnaor  taud. 
An  assignment  of  wages  to  be  earned  in 
the  ftttare  undsr  an  existing  employment  is 
valid. 

2.  BAITEnUFTCT  «S»418<V  —  DXBCHABOB  BK- 
I.ATB8  BACK  to  AnJOniCATIOll. 

A  discharge  in  bankruptcy,  when  granted, 
relates  back  to  tiie  date  of  the  adjudloatUn. 

3.  ASSIOHHEMTS  4=97S— LXKN  OT  ABSIONUENT 
OF  WAGES  TO  BS  EABNEO  APPLIES  OMLZ  AS 
THET  AKB  EARNED. 

An  assignment  of  wages  to  be  earned  In 
the  future  creates  no  immediate  lien,  but  one 
which  comes  Into  existence  only  as  the  wages 
are  earned. 

4.  Bamkbuptct  •s=»418(1),  433(1)— Dischabox 
extinquibhes  lien  of  assignment  of  wao- 
sa  earned  ajieb  adjudioatioh . 

A  discharge  in  bankruptcy  dischatged  the 
bankrupt's  debt  and  eztioguished  the  lien  of 
assignments  to  the  creditor  as  to  all  wages 
earned  by  the  bankrupt  after  the  date  of  the 
adjudication. 

6.  BaNEBUPTCT      «S»418(1)     —  DlSCBABGX 

i£AVBs  nzBT  ■xisniia  as  iinAL  obuoa- 

TION. 

A  discharge  In  bankruptcy  goes  only  to  the 
remedy,  and  does  not  cancel  the  debt,  which  re- 
mains as  an  unenforceable  moral  oUigatioD. 

6.  Estoppel  «=»90(d)— Servamt  hot  estop- 
ped TO  eccovbr  amounts  dbdoctbd  atteb 

DISCHARGE  FROM  WAQB8  ON  PRIOR  A8SION- 
MBNT8. 

Employ^  who  had  given  assignments  of 
wages,  but  was  subsequently  discharged  in  bank- 
ruptcy, after  giving  his  employer  formal  notics 
of  the  proceedings  and  of  lUs  claim  the  assign- 
ments were  revoked,  AeU  not  estopped  to  re- 
cover from  tlie  employer  amounts  deducted  from 
wages  and  paid  the  creditor  after  the  discharge 
in  bankruptcy  on  account  of  bia  acceiitance  of 
check  in  full  payment  of  wages  earned  with 
knowledge  tbat  the  amounts  of  the  assignments 
had  been  deducted. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  B.  Lee  Word,  Judge. 

Acticm  by  George  Henry  Bate  against  the 
American  Smelting  &  Beflnlng  Company. 
,  From  Judgment  for  plaintlfT  and  an  order 
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denying  motion  for  sew  trial,  defendant  ap- 
peals. Affirmed. 

G.  E.  Pew.  of  Helena,  for  appellant 

W.  D.  RanMn,  of  Helaia*  for  rei^<Hident. 

PATTEN,  J.  On  Ftebmary  12,  1914,  re- 
spondent, bein?  tbm  in  the  employ  of  ap* 
pellant,  executed  and  delivered  to  tbe  Ilatow 
Mercantile  Company,  of  East  Helena,  a  series 
of  assignments  for  tbe  sum  of  |16  each,  to 
be  paid  snccesslrely,  tme  each  month,  out  of 
tbe  wages  to  tie  earned  respfrndent,  com- 
mendng  wltb  tbe  month  of  Febmary,  1914, 
and  aiding  with  tlie  montfi  of  April,  1915. 
Ttie  assignments  were  glToi  tor  the  purpose 
a£  satls^lng  an  Indebtedness  then  owing  by 
respcMident  to  the  Flatow  Mercantile  Com- 
pany. Thereafter,  on  February  20,  1914,  re- 
spmidKit  filed  bis  petition  In  bankraptcy  in 
the  District  Oonrt  of  the  United  States  for 
the  District  of  Montana,  and  on  ttie  same 
day  was  adjud^  a  bankmpt  The  <daim 
of  tile  Flatow  Meicantlle  Company  was  listed 
in  his  petitl<m  aa  one  of  Us  debts.  Aftar- 
wards,  oa  April  12,  ISIS,  respondent  was 
given  his  discharge  aa  a  bankrupt  On  the 
10th  day  of  eadi  month,  jcommendng  in 
March,  1014.  and  ending  1b  May,  lUS,  re- 
spondoit  received  hla  pay  check  from  ap- 
pellant for  the  iweriona  month's  wages,  from 
eadi  of  which  was  dedacted  the  |1^  and 
each  check  was  Indorsed  by  respoiident  be- 
fore paymmt  and  had  printed  above  ills 
signature  the  statement  that  the  amount  of 
the  cheA  waa  rec^ved  by  hhn  in  full  pay- 
ment tor  services  rendered  during  the  pre- 
vious month.  In  March,  1014,  respondent 
made  and  served  on  appellant  hla  afBdavlt 
containing,  among  other  things,  notice  that 
he  had  filed  his  petition  In  bankruptcy;  that 
the  Flatow  Mercantile  Company  was  Includ- 
ed In  the  schedules  as  a  creditor;  and  tbat 
the  asdgamenta  previously  ^ven  were  re- 
voked. The  money  withheld  from  tespood- 
oit'p  dwcks  was  paid  by  appellant  to  the 
Flatow  Mercantile  CcMupany.  This  action 
was  thereafter  commenced  In  the  justice's 
court  for  Helena  township  to  recover  the 
amounts  retained  by  appellant  during  said 
period,  and  on  an>eal  to  the  district  court  of 
Lewis  and  Clark  county,  and  after  a  trial 
in  tbat  court,  Judgment  was  entered  In  fovor 
of  respondoit  The  a^ieals  are  from  the 
judgment,  and  an  order  denying  appellant's 
motion  for  a  new  trial. 

[1-4]  1.  It  is  contended  In  behalf  of  appel- 
lant tbat  an  asslgmnoit  of  wages  to  be  earn- 
ed In  the  future,  under  an  exlsdng  employ- 
ment la  valid,  and  with  this,  aa  a  general 
proposition  of  law,  we  agree.  But  the  real 
question  to  be  determined  here  Is  whether 
or  not  an  assignment  of  unearned  wages  cre- 
ates a  lien  upon  them  which  la  not  affected 
t^'  a  discharge  of  the  debtor  In  bankruptcy, 
made  after  tbe  assignment  Is  given.  A  dis- 
charge in  bankruptcy,  when  granted,  relaies 


back  to  the  date  of  the  adjndlcatlou.  Collier 
on  Bankruptcy  (10th  Ed.)  p.  368.  An  assign- 
ment ot  wages  to  be  earned  In  ttie  ftature 
does  not  create  an  Immediate  lien,  but  one 
which  comes  Into  existence  only  as  the  wages 
are  earned.  As  was  said  In  the  case  of  In  re 
West  (D.  O.)  128  Fed.  205: 

"The  theory  of  a  lien  upon  the  earnings  of 
future  labor  is  not  that  it  attaches  to  such 
earnings  from  the  moment  of  contract  of  pledge 
or  assignmeDt  but  from  the  moment  of  their 
existence.  It  Is  needless  to  say  that  tliere  can 
be  no  lien  ap<m  what  does  not  exist." 

This,  in  effect,  was  held  In  M.  &  M.  Bank 
V.  Barnes,  18  Mont  338,  45  Pac.  218,  47  L.  R. 
A.  T37,  S6  Am.  St  Rep.  586.  While  eminent 
ooarts  have  held  the  contrary  (Citizens'  Loan 
Ass'n  V.  Boston  ft  Maine  B.  R.  Co..  106  Mass. 
528.  82  N.  B.  696,  14  L.  R.  A.  [N.  S.]  1025. 124 
Am.  St  Bep.  584,  13  Ann.  Cas.  365;  Mallln 
V.  Wenham,  209  Ul.  2!^!.  70  N.  E.  661,  65  L. 
R.  A.  602,  101  Am.  St  Rep.  233).  the  weight 
of  authority,  based,  as  we  think,  upon  the 
better  reasoning,  establishes  the  rule  that  the 
discharge  in  bankruptcy  had  tbe  effect  ot  dis- 
charging respondent's  debt  and  extinguish- 
ing Oift  iim  of  the  assAgnments  as  to  all 
wages  earned  by  reapradent  after  the  date 
of  the  adjudication  In  bankruptcy.  Collier 
on  Bankruptcy,  p.  363;  In  re  West  above; 
In  re  Home  Discount  Co.  (D.  C.)  147  Fed. 
638;  In  re  Llneben?  (D.  C)  18S  Fed.  838; 
Levi  T.  Loevenbart  ISS  Ky.  133,  127  S. 
748,  30  R.  A.  (N.  S.)  375,  137  Am.  Rep. 
377;  Hujv  v.  Union  Pac.  By.  Co.,  99  Neb. 
654,  157  N.  W.  343,  L.  R.  A.  1918E,  247; 
Leitch  T.  NorUiem  Pac  Ry.  Co.,  95  Minn.  35, 
103  N.  W.  704,  fi  Ann.  Cas.  63. 

[B]  It  is  true  that  the  discharge  goes  only 
to  the  romedy,  and  does  not  cancel^  the  debt 
whitA  remains  as  an  unenforceable  moral 
obligation  (Ctdller  on  Bankruptcy,  p.  302; 
Citizens'  Loan  Ass'n  v.  Boston  ft  Maine  R> 
R.  Ca,  above),  and  upon  Uiis  is  grounded 
the  decisions  which  do  not  acc^t  the  role 
above  stated;  but  t3ie  effect,  nevertheless,  is 
to  extinguish  flie  lien  of  the  assignments  aa 
to  all  wages  then  unearned.  As  to  sncb 
wages,  the  lien  has  not  com^e  into  existence, 
and  by  virtue  of  the  dlsdiarge  cannot  sub- 
sequmtly  attadi  thereto.  In  die  absence  of  a 
lien,  the  ^signments  are  without  force  or 
effect. 

In  the  case  of  Leitch  t.  Northern  Pac.  Ry. 
Co.,  above,  it  is  said: 

"If  the  plaintiff  had  a  valid  lien  at  tbe  time 
of  the  debtor's  discharge  open  liia  wages  there- 
after to  be  earned  as  security  for  the  payment 
of  his  debt  then  the  discliarge  would  not  affect 
such  vested  security.  This  conclusion  follows 
from  the  admitted  prottosttion  tbat  a  discharge 
in  baokmptcy  only  reUeves  the  debtor  from  all 
legal  obligation  to  pay  the  debt,  and  from  all 
liability  of  having  his  future-acquired  property 
and  earnings  seized  to  pay  the  debt ;  but  all 
valid  and  existing  liens  on  specific  property  or 
trosta  therein  aecuring  tbe  dd»t  are  not  im- 
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paired  hj  tilM  diceliuie.  *  *  *  Olu  rule  on 
principle  and  dedacible  from  the  decisions  of 
this  court  is  that  an  asa^nment  of  wages  to 
be  earned  in  the  future  under  an  ezlflting  con- 
tract of  employment  to  secure  a  present  debt 
or  future  advances  is  valid  as  an  agreement,  and 
takes  effect  as  an  assignmeDt  as  the  wages  are 
earned.  •  •  •  Tested  by  this  rule,  it  logical- 
ly follows  that  the  plaintiff,  when  the  debtor 
filed  his  petition  in  bankruptcy,  and  when  he 
received  his  disdiarge,  had  no  lien  on  or  vested 
security  in  the  wa«M  of  ..the  debtor  thereafter 
to  be  earned  by  virtue  of  his  Contract,  which 
was  to  take  effect  as  an  assUnment  when  the 
wages  were  earned." 

2.  What  is  said  above  also  diBposes  of  the 
further  contention  made  by  appellant  tbat 
the  wages  were  exempt  under  the  provisions 
of  section  07  of  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  641,  30  Stat.  564  [U.  S.  Comp. 
St.  S  9651J),  and  for  that  reason  the  assign- 
ment was  not  affected  by  the  discharge.  It 
is  unnecessary  to  consider  whether  such  wag- 
es were  exempt,  because  the  right  of  the 
Flatow  Mercantile  Company  depended  upon 
the  existence  of  its  lien  thereon,  and  if,  as  to 
unearned  wages,  there  was  no  lien  by  virtue 
of  the  debtor's  discharge  In  bankruptcy,  It 
would  follow  that  it  had  no  further  claim 
upon  them  which  could  be  asserted,  and  the 
question  of  ^  exemption  is  Immaterial.  To 
quote  further  from  In  re  West,  above: 

"The  dist^rie  In  bankruptcy  -operated  to 
discharge  these  obUgationa  as  of  the  date  of 
the  adjudication,  so  that  the  obligations  were 
dlsdiarged  before  the  wages  intended  as  se- 
curity were  in  existence.  The  law  dqes  not 
continue  an  obligation  in  order  that  there  may 
be  a  lien,  but  only  does  so  because  there  is 
one.  The  effect  of  the  disdiarge  upon  the  pro- 
spective liens  was  die  same  as  though  the  debts 
had  been  paid  before  the  assigned  wages  were 
earned.  The  vages  earned  aftor  the  adjudica- 
tion became  the  property  of  the  bankrupt  clear 
of  the  claims  of  all  creditors.** 

[I]  S.  It  la  also  ctmtended  that  the  acceptr 
anoe  of  the  checks  by  respondent  In  full  pay- 
ment of  wages  earned,  with  knowledge  tbat 
the  sum  of  (15  bad  been  deducted  from  each 
one  In  accordance  frith  the  assignments, 
would  (iterate  as  an  estoi^,  and  so  pre- 
tilnde  respondent  from  now  recovering  the 
amounts  withheld.  To  establish  an  estoppel 
It  was  necessary  for  appellant  to  show  tbat 
it  was  misled  by  respondent  to  its  prejudice. 
It  la  undisputed  that  resptndent  was  not  In- 
formed that  the  money  retained  by  appellant 
was  being  paid  over  to  the  Flatow  Mercan- 
tile Company,  and  that  the  appellant  had 
formal  notice  from  the  affidavit  served  on  It 
in  March,  1914,  of  the  bankruptcy  proceed- 
ings and  of  respondent's  claim  that  die  aa- 
signments  were  thereby  iwoked;  so  that 
we  think  it  cannot  be  said  tbat  appellant  was 
misled  by  respondent's  aco^tance  of  the 
checks. 


Tbe  Jadgmcvt  and  order  i«pealed  from  an 

affirmed. 
Affirmed. 

BRASTLY,  a  J.,  and  BOI£«OWAT,  Him- 
IjY,  and  COOPBB.  33^  concur. 


SCHOFIELp  T.  SCHOOL  DIST.  NO.  113, 
LABETTE  COUNTY.  (No.  21B0a) 

(Siqireme  Court  of  Kansas.    Oct  U;  1919l) 

(Syllabua  iy  the  Oouri.) 

1.  SCHOOIA  Aim  BCHOOI.  DISTRICTS  4=>7S  — 
SCHOOL  BOAHD  HAT  OOHTBACT  FOB  WEIXTOB 
DKINKINO  WATSB. 

Under  the  statute  authorizing  a  school  bnard 
to  provide  the  necessary  appendages  for  a  school- 
bouse,  it  may  bind  the  district  to  pay  for  the 
drilling  of  a  well  In  the  school  yard  for  the  pur- 
pose of  sapplylng  drinking  water,  even  althoogh 
no  suitable  water  is  found,  and  the  well  is  on 
that  account  entirely  useless. 

2.  CONTBACTS  «S»198(6)— OOBTBAOT  TO  DBIIX 
WELL  NOT  QtTABANTT  THAT  SUITABLE  WA- 
TER WILL  BE  FOITND. 

Language  to  the  effect  that  a  contractor 
agrees  to  drill  a  "water  well,"  guaranteeing 
first-daas  work  and  a  well  produced  by  a  ma- 
chine of  a  aswcified  make,  payment  to  be  made 
at  the  completioa  of  the  well,  does  not  imply 
that  he  imdertakes  that  water  shall  be  found 
suitable  for  the  use  intended. 

3.  CoRTBACTs  «S9280(5)  —  What  oonsrmiTEs 

COMFUTIOW  OF  COITTBAOT  FOB  DUIXIira 
WBEIm 

A  well  drilled  under  such  a  contract  must 
he  deemed  to  he  completed,  in  such  sense  as  to 
entitle  the  contractor  to  his  pay,  when  It  is 
made  to  appear  that  water  of  the  kind  sought 
cannot  be  found  at  a  reasonable  depth,  and  this 
condition  must  be  regarded  as  established,  so 
far  as  he  ia  concerned,  when  the  other  party 
directs  a  discontinuance  of  the  WOTk. 

(AdOUionol  SyJIahiu  tp  fdOortel  Siaif!) 

4.  Schools  and  school  distbjcts  OssTS  — 

POWBB  TO  CONTBACT  IS  SUCH  AS  GIVKIV  BT 

BTATUTE. 

The  power  of  a  school  district  to  contract 
is  only  such  as  is  conferred  by  statute,  expressly 
or  by  fair  implication,  and  persons  dealing  with 
it  are  charged  with  notice  of  this  limitation. 

Appeal  from  District  Court,  Labette  Coun- 
ty. 

Action  by  L.  F.  Schofield  against  School 
District  No.  113,  Labette  County.  Demurrer 
to  pialntlfiT's  evidence  sustained,  and  he 
appeals.  Reversed  and  remanded. 

John  Madden,  John  Madden,  Jr.,  and  O.  E. 
Copper,  all  of  WitOiita,  for  appellant. 

W.  D.  Atkinson,  of  Parsons,  and  John  T. 
Pearson,  of  Atchison,  for  appellee. 


4^For  otber  easM  soe  same  tople  and  KBT-NUHBBR  la  aU  Kv-Nombwed  Dlswta  and  Indexes 
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UASON,  J.  L.  F.  SchoSeld  entered  Into 
a  written  contract  with  the  board  of  scbool 
district  Xo.  113  of  Labette  county  to  drill 
a  well  In  the  scbool  yard;  the  purpose  being 
to  provide  H  supply  of  drinking  water.  No 
water  suitable  for  the  purpose  was  found, 
and  by  direction  of  the  board  the  drilling  was 
aiwudoned  at  the  depth  of  203H  feet.  The 
price  agreed  upon  for  the  work  was  91-25  a 
foot.  The  contractor,  who  had  received  |100, 
brought  an  action  against  the  district  for 
the  balance  of  the  agreed  price  of  $1J26  a 
foot,  also  asking  a  further  recovery  on  ac- 
count of  extra  work/,  and  delay  occasioned  by 
the  fault  of  the  board.  A  demurrer  to  bis 
evidence  was  sustained,  and  he  appeals. 

The  grounds  on  which  the  defendant's  lia- 
bility Is  contested,  assuming  the  plalntiCr'a 
evidence  to  be  true,  are  (1)  that  a  sdMMl  dis- 
trict has  legal  authority  to  pay  for  cfflistruct 
lug  a  well  only  on  the  theory  that  It  Is  a 
necessary  appendage  to  the  school  house, 
and  that  a  well  whldi  produces  no  water  fit 
to  drink  Is  useless,  and  cannot  be  regarded 
as  covered,  by  that  term;  and  (2)  that  the 
language  of  the  contract  made  the  plaintiff 
a  guarantor  that  a  stE^ly  of  drinking  water 
would  be  produced. 

[4]  1.  The  power  of  a  sdiool  district  to 
contract  la  of  course  only  such  as  In  conferred 
by  statute,  expressly  or  by  fair  implication; 
and  persons  dealing  with  it  are  diarged  with 
notice  of  this  limitation-  85  Gyc.  940,  961. 
The  district  board  Is  authorised  to  "provide 
the  necessary  app^odages  for  the  school- 
house  during  the  time  a  scbool  Is  taught 
therein,"  Gen.  Stat  191S,  %  8976.  This  court 
has  held  that  the  word  "appendage,"  as  used 
In  the  statute,  should  be  construed  broadly, 
so  as  to  Include  a  well  on  the  school  premls* 
es;  its  necessity  In  a  particular  case  being 
a  question  of  fact.  Hemme  t.  School  Dis- 
trict. 30  Kan.  377,  1  Pac;  104. 

(13  The  defmdant,  however,  argosB  that 
a  well  whidi  produces  no  water  fit  for  drink- 
ing purposes,  being  absiAntely  nseleas,  cannot 
fairly  be  ocmsldaed  an  appendage  to  a  acbod 
faoase*  and  cntalnly  not  as  a  necessary  ap> 
pendaise.  The  argument  has  plansiblUty,  but 
proceeds  upon  a  quite  literal  interpretation, 
which  we  think  would  result  in  confining  the 
discretion  of  the  school  board  within  too  nar- 
row limits.  The  evidence  shows  that  a  cis- 
tern holding  rainwater  bad  formerly  sup- 
plied drinking  water  for  the  school,  bat  was 
not  considered  sanitary.  Hiis  obviously  Jus- 
■tlfied  the  officers  <a  die  district  In  making 
reasonable  efforts  to  procure  a  more  satis- 
factory snpply.  They  could  not  be  sue  that 
sinking  a  well  would  uoswer  the  purpose, 
bnt  tbey  might  naturally  and  reastwably 
suppose  the  chances  were  all  in  favor  of  It 
The  only  way  to  find  out  was  to  make  the 
attempt.  We  cannot  say  that  as  a  matter  of 
law  they  had  no  right  to  risk  the  money  of 
tlie  district  In  drilling  the  well,  unless  they 
were  sure  it  would  meet  the  purpose  tat 
184P.-81 


\  XO.  118,  IiABETTE  COUMTT  .481 

IP.) 

Which  It  was  intended.  We  think  the  au- 
thority to  provide  a  well  Implied  the  author- 
ity to  bind  the  district  for  the  amoimt  ex- 
pended In  an  endeavor  to  construct  one,  fol- 
lowing reasonable  and  usual  methods,  not- 
withstanding It  resulted  In  a  complete  failure 
so  far  as  practical  results  were  concerned. 
Although  in  a  particular  case  it  might  be 
possible  to  find  a  contractor  who  would  carry 
the  risk  himself,  this  would  presumably  In- 
volve a  considerable  Increase  In  the  price, 
and  the  question  as  to  whether  that  plan 
should  be  followed  would  be  one  calling  for 
the  exercise  of  sound  business  Judgment  We 
condudfi  that  the  board  had  authority  to 
make  the  contract,  and  the  district  was  lia- 
ble upon  It  If  the  ctxitractor  duly  performed 
his  part. 

[2]  2.  The  material  part  of  the  contract 
read  as  follows: 

"For  and  In  conaideratlwii  of  one  d(^ar  and 
twuity-five  cents  (91.26)  per  foot  first  party 
[Schofield]  agrees  to  drill  one  water  well  on 
scbool  yard  east-  of  schoolbouse.  First  party 
agrees  to  furnish  dry  pipe  suitable  for  casing 
out  all  surface  water.  Dry  pipe  to  be  6^  inch, 
I.  D.  First  party  gnarantees  first-class  work 
and  a  stra  weU.  In  case  of  objectionable  water 
other  than  surface  water,  second  parties  [the 
district  board}  agree  to  furnish  aU  necessary 
easing-for  completiMi  of  weU.  Payment  for  said 
weU  to  be  cash  on  omipletlcm  of  said  welL" 

The  «?ldenoe  tended  to  show  that  at  a 
HeplSk  of  24  feet  snr&ce  water  was  found, 
whidi  was  not  suitable  for  drinking  and  was 
cased  out  In  accordance  with  the  contract 
and  the  wish  of  tlie  members  of  the  board. 
At  about  80  feet  salt  wAter  was  struck,  and 
the  board,  after  a  delay  to  give  opportunity 
for  analysts,  canaed  Uie  idaintiff  to  j^oceed 
with  the  drilling,  whlcdi  was  finally  stopped 
by  order  of  the  director  at  203%  feet ;  no  usa- 
ble water  having  been  reached. 

No  explanation  is'  offered  of  tbe  oomblnar 
tlon  of  lettera  "stra"  sppearliur  in  the  con- 
tract It  may  have  been  bitaided  for  "star,*' 
for  the  plaintiff  testified  tbat  he  used  a  Star 
drill  machine.  At  all  events,  no  foroe  Is  at- 
tached to  it  by  either  party.  The  defoidant 
argues  that  an  undertaking  on  the  part  of 
the  plaintiff  that  water  should  be  produced 
is  fairly  implied  from  the  agreement  to  drill 
a  *Srater  well,"  and  from  the  stipulation  that 
payment  was  to  be  made  on  Its  "c(Hnpletion." 
0^  expression  "water  well"  might  naturally 
be  employed  to  distinguish  the  contemplated 
operation  from  an  effort  to  reach  oil  or  gas. 
"The  use  of  the  term  "well'  •  •  •  is  not 
conclusive  that  a  producing  well  was  in- 
tended." Betterment  Co.  v.  Blaes,  75  Kan. 
69,  73,  88  Foe.  555,  65a  Contracts  for  the 
digging  or  drilling  of  a  well  often  provide 
that  payment  shall  depend  upon  the  obtain- 
ing of  water;  but  to  be  given  that  effect  such 
a.  purpose  ought  to  be  made  to  appear  by  ex- 
press statement  or  very  clear  implication, 
especially  where  the  ctrntractor  does  not 
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choose  the  site.  "If  the  agreemeDt  Is  exe- 
cuted without  provision  that  a  spedflc  flow 
of  water  shall  be  obtalDed,  •  •  ♦  then 
the  labor  and  materials  must  be  paid 
'or  as  per  contract,  be  the  flow  of  watef  lit- 
tle or  much."  Omaha  Consolidated  Vinegar 
Co.  T.  Burns,  49  Neb.  229,  233,  68  N.  492, 
i93.  S.ee  also  Gregory  and  Bishop  t.  V.  S., 
S3  Ct.  CI.  434;  Ohapin  t.  I*  Oandee  &  Co., 
14  Misc.  Rep.  453,  36  N.  Y.  Supp.  1018.  Con- 
tra, Jarrard  T.  Hill.  14  Ky.  Law  Bep.  57S. 
Bveu  a  guaranty  tbat  water  shall  be  pro- 
duced has  been  held  not  to  mean  that  the 
water  shall  be  suitable  for  the  puri>06e  In 
view.  American  Well-Works  v.  Rivers  (C. 
C.)  36  Fed.  880;  Blum  v.  Brown,  11  Tei. 
Civ.  App.  468,  33  S.  W.  145;  Electric  light- 
ing Co.  V.  Elder,  116  Ala.  138,  21  South.  983. 
In  a  situation  having  some  features  similar 
to  those  here  presented,  this  langauage  has 
been  used: 

"Defendant  founds  his  argument  upon  his 
construction  of  the  word  'well';  that  plalntifFB 
agreed  to  drill  a  'well';  that  a  Srell'  is  a  hole 
hi  the  ground,  containing  water  other  tban  sur- 
face water ;  tbat,  when  plaintiffs  agreed  to  drill 
ft  'wdr  th^  contracted  to  furnish  an  article 
meeting  that  definition;  and  tiiat,  if  they  did 
not  produce  a.hole  in  the  ground  containing  wa- 
ter other  than  surface  water,  they  did  not  drill 
a  Veil,'  and  cannot  recover.  •  '*  •  The  de- 
fendant himself  selected  the  site  for  the  pro- 
posed well.  Nothing  was  said  about  plaintiffs 
undertaking  to  reach  wateh  All  that  can  be 
gleaned  from  the  conversations  of  the  parties 
Is  that  plaintiffs  were  to  dig  a  well.  From  this 
Contract,  and  the  circumstances,  to  construe 
an  undertaking  on  the  part  of  the  plaintiffs  to 
reach  water  or  receive  no  pay  seems  to  as  to 
do  great  violence  to  language,  and  to  the  ordi- 
nary transactions  of  sane  men.  •  •  *  When 
plaintiffs  went  to  dig  a  well,  when  they  took  a 
site  selected  by  defendants,  when  no  guaranty 
of  reaching  water  was  made,  when  no  price  was 
Gzed  for  performing  the  services  or  reaching 
water,  can  a  court  for  a  moment  regard  it  as 
within  the  contemplation  of  the  parties,  as 
'  shown  from  their  words  or  their  acts,  that  they 
used  the  word  'weU*  as  mQaning  a  hole  in  the 
ground,  containing  water  other  than  surface  wa- 
ter? We  think  not  Bouvier's  Law  Diction- 
ary defines  a  'well*  as  'a  hole  dug  In  the  ground 
In  order  to  obtain  water.'  This  is,  to  our 
mind,  the  only  practical  view.  The  object  of 
a  well  is  to  obtain  water.  The  well  may  be 
unsuccessful.  The  object  of  a  mining  shaft  is 
to  develop  a  miae  that  will  pay— an  object 
i:ot  always  attained.  Under  the  circumstances 
of  the  case,  we  cannot  construe  the  word  'well' 
as  defendant  insists."  LittreU  t.  Wilcox,  11 
Mont  84.  27  Pac.  396. 

The  provisions  of  the  contract  relative  to 
casing  out  water  unfit  for  use  serve  to  show 
that  only  water  suitable  for  drinking  was 
Bought,  but  In  our  Judgment  do  not  further 
affect  the  question  under  consideration. 
The7  indicate  that  the  finding  of  undesirable 
water  at  differait  depths  was  anticipated. 


and  the  purpose  ot  their  Insertion  was  ob- 
viously to  determine  upon  whom  should  fall 
the  cost  of  the  addltkmal  material  ther^r 
made  necessary. 

[3]  3.  Even  under  a  contract  to  prosecute 
the  work  of  boring  a  well  until  the  other  par- 
ty should  be  satisfied,  or  until  water  was 
found,  it  has  been  said  that  no  obligation  was 
created  to  go  beyond  a  reasonable  depth. 
Bohrer  v.  Stumpfly  81  111.  App.  139.  Here 
we  think  the  well  contracted  for  must  be 
regarded  as  completed,  when  it  became  ap- 
parent that  good  water  could  not  be  obtained 
within  a  reasonable  depth — a  condition  es- 
tablished, so  far  as  the  plalntUE  was  con- 
cerned, by  the  order  of  the  director  to  dls- 
ctmtlnue  the  drilling. 

The  judgment  Is  reversed,  and  the  caiwe  Is 
remanded  for  further  proceedings, 

AU  the  Justices  concarrisg. 


DO  BAOA  T.  PBBBA.   (No.  2190.) 
(Suprane  Court  ot  New  Uexioo.  Oct  2, 1019.) 

(ByUahm  hv  Ihe  Court.} 

1.  Appbal  and  bbbos  4=3097(1)— Waivkb  or 

OBJEOnoNB  to  TBAItSCBIPT  OF  BBOOBD. 

Where  a  party  In  the  .district  court  in  bis 
pleading  makes  the  papers  in  another  cause  in 
such  court  a  part  of  such  pleading  by  refer- 
ence, he  wlU  not  be  heard  to  object  in  the  ap- 
pellate court  to  the  incorporation  of  such  pa- 
pers, so  made  a  part  of  Us  pleading  by  refer- 
ence, into  the  transcript  of  record. 

2.  Apfeal  and  sBBoa  «=»24^Exakinatiom 

OF  BEOOBD  WrrHOUT  EXCnEFTIONS  TO  DBTEB- 
UINE  JTJBI8DI0TIONAI.  HATTBBS. 

There  Is  a  well-rec^gniaed  exception  to  the 
rule  that  the  appellate  court  will  not  examina 
a  record,  unless  exceptions  have  been  taken  and 
the  error  complained  of  called  to  the  attentim 
of  the  trial  court,  which  la  tiiat  the  court  wiQ 
notice,  without  exception  or  presentation,  ju- 
risdictional and  ether  matters  which  may  ren- 
der a  case  inherently  and  fataUy  defective  and 
requlES  a  revenaL 

3.  Appeal  and  ebbob  «»207(1)— Judguent 
ON  ANSWKB  rairiNG  to  btatb  DSnNBB  JU- 

BISDICTXONAI.  HATTBB,  BEVIEWABU  lOTHOUT 
EXOEPTtONB. 

Where  a  judgment  is  rendM*ed  on  an  answer 
which* clearly  fails  to  state  facta  sufficient  to 
constitute  a  defense  to  a  good  complabit  such 
judgment  is  Inherently  and  fatally  defective,* 
and  no  exception  to  the  rendition  of  the  same  is 
necessary. 

Error  to  District  Oonrt,  Sandoval  County; 
Baynolds,  Judge. 

Suit  by  Socino  a  De  Baca  against  Jacobo 
Perea,  with  counterclaim  and  cross-complaint 
by  defendant.  Judgment  for  defendant,  dis- 


^ssTor  otlitf  easM  see  same  tople  sad  KB7-NUUBER  In  all  Ker-NnmtMred  Dlsflsts  anA  Indexes 


Digitized  by 


Google 


N.  H)  DE  BACA 

(184 

mlsstng  ,tbe  complaint  on  the  merits,  and 
plaintiff  brings  error.  Bevereed  and  re- 
manded,  with  Instructions  to  set  uride  the 
Judgment  and  to  grant  defendant  leave  to 
amoid  his  answer. 

Marron  ft  Wood,  of  Albuquerque  for  idaln- 
ttff  In  error. 

Ndll  B.  Field,  €t  Albuqnerquei  tor  d^oid- 
ant  In  error. 


.  BOBBRTS,  J.  Plaintiff  In  error  sued  de- 
fendant In  error  In  the  court  below  for  contrl- 
batlon.  all^^g  In  substance  that  tua  the  30th 
day  of  June,  1916,  plaintiff  and  defendant  be- 
came Joint  sureties  upon  the  note  c£  Bmlllano 
Lucero  to  the  State  National  Bank  Albu- 
querque for  the  sum  of  $3,000 ;  that,  the  prin- 
cipal fbUlng  to  i>ay  the  note  tlw  bank  demand* 
ed  payment  thereof  from  the  sureties;  that 
the  defendant  failed  and  refused  to  pay,  and 
In  order  to  preyent  suit  plaintiff  was  fbrced 
to  and  did  pay  die  full  amount  of  tlie  note ; 
that  nothing  had  been  paid  to  ttie  idaintlff, 
except  that  a  mortgage  vfbltSx  had  been  glvoi 
to  the  plaintiff  and  the  defendant  by  Lucero 
to  Indemnify  them  against  loss  or  damage 
because  of  having  signed  the  note  had  been 
duly  foreclosed,  and  the  net  amount  realized 
from  the  foreclosure  applied  upon  the  claim, 
and  that  of  the  balance  remaining  unpaid, 
the  equal  one-half  part,  to  wit,  ¥1,547.59,  with 
interest,  was  due  from  the  defendant  to  the 
plaintiff  by  way  of  contribution. 

On  the  11th  day  of  July,  191T,  the  defend- 
ant appeared  and  filed  a  pleading  denominat- 
ed "Answer,  Counterclaim,  and  Oroea -Com- 
plaint." The  first  paragraph  of  the  answer 
attempted  to  tiea-A  res  adjudlcata,  and,  aft- 
er setting  up  the  tlUe  and  number  of  the  case 
upon  ^rtildi  the  claim  of  former  adjudica- 
tioq  was  based,  the  answer  proceeded: 

"This  defendant  prays  leave  to  refer  to  the 
records  and  proceedings  in  said  caas£  of  Soci- 
mo  C  De  Baca  v.  Emiliano  Lncero,  Luz  B. 
liiicero,  and  Jacobo  Perea,  No.  420  on  the  dock- 
et of  this  court,  and  that  tht  same  may  be  taken 
and  considered  as  part  of  this  answer  with  the 
same  effect  as  jf  a  certified  ^anscript  thereof 
had  bmx  attached  to  and  made  a  part  thereof 


The  proceedings,  pleadings,  and  judgment 
in  the  case  referred  to,  which,  are  Incorporat- 
ed Into  the  transcript  herein,  clearly  show 
that  there  was  no  foundation  whatever  for 
the  claim  that  there  had  been  a  former  ad- 
judication. The  second  paragraph  of  the 
answer  also  failed  to  state  facts  suffident  to 
constitute  a  defense.  The  cross-complaint 
asked  that  an  accounting  be  taken  of  the 
property  purchased  by  plaintiff  at  the  fore- 
closure sale,  and  that  defendant  be  ^ven 
the  right  to  contribute  to  the  expense  In- 
curred by  the  idalntlfl  Oiereln  and  that  he 
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receive  the  benefit  uiMm  the  payment  of  one- 
half  the  amount  paid  by  plainttO!  as  the  pur- 
chase price  of  the  property;  it  being  his 
contention  ttiat  plalntltt  had  purchased  the 
property  at  much  less  than  its  value,  and 
that  he  should  be  allowed  to  participate  in 
the  benefits.  Plaintiff  failed  to  demur  or 
reply  to  the  answer  and  counterclaim  within 
the  time  Umlted  by  the  statute,  and  defend- 
ant moved  fbr  Judgment  for  want  of  a  r^ly, 
serving  notice  of  the  same  upcm  counsel  for 
plaintiff.  At  the  time  noticed  for  Uie  hearing 
plaintiff  ai^eared  and  adced  leave  of  court 
to  file  a  dennrr«r  to  the  first  and  second 
paragrai^  of  the  answer  and  a  reply  to  the 
counterclaim  and  attempted  to  excuse  bis 
d^ault.  The  court  properly  hrid  that  the 
showing  made  was  Insnfltelrat  to  excuse  the 
default,  r^sed  the  permission  requested, 
and  entered  Jndgmoit  for  the  defendant,  dis- 
missing the  plaintiff's  comprint  on  the 
merits.  To  review  the  action  of  the^  court 
tn  entering  such  judgment  this  appeal  is 
prosecuted. 

[1]  The  aror  here  assigned  is  Out  the 
court  committed  error  In  entering  Judgment 
tor  the  defendant,  because  the  answer  upon 
which  the  Judgment  was  based  was  InMffl- 
cient  In  law  to  constitute  a  defense  to  the 
matters  and  Qilngs  set  forth  In  the  com- 
plaint. Defendant  In  error  filed  a  motion  to 
strike  from  the  transcript  of  record  the  copy 
of  the  pleadings,  proceedings  and  judgment 
in  cause  No.  ^0,  upon  wMdi  his  plea  of  res 
adjudlcata  was  based ;  it  being  his  conten- 
tion that  because  a  copy  of  these  pleadings, 
etc.,  was  >not  attached  to  his  answer  as  an 
»biMt  that  the  same  could  not  properly  be 
coniddered  eltber  fhe  district  court  or  Oils 
court  This  motion  will  not,  however,  be 
sustained  because  defoidant  in  ^rxor  nt- 
tempted  to  make  these  matters  a  part  of  bis 
answer  by  r^erence  and  apparently  had  the 
benefit  thereof  in  the  district  court,  and  In 
equity  and  good  oonsdoice  he  should  not  now 
be  able  to  deprive  the  plaintiff  of  the  benefit 
thereof:  Where  a  party  In  the  district  court 
In  his  pleading  makes  the  papers  in  another 
cause  In  such  court  a  part  of  such  pleading 
by  reference,  he  will  not  be  heard  to  object 
In  the  appellate  court  to  the  Incorporation  of 
such  papers  so  made  a  part  of  his  pleadings 
by  reference  Into  the  transcript  of  record. 

[2]  In  his  brief  here,  defendant  In  error 
refuses  to  discuss  with  plaintiff  In  error  the 
question  as  to  the  sufficiency  of  lils  answer 
to  state  a  defense.  He  stands  solely  upon 
a  question  of  practice  and  contends  that  be- 
cause plaintiff  in  error  took  no  exception  to 
the  .judgment  in  the  lower  court  that  he  is 
precluded  here  from  raising  any  question  as 
to  the  sufflcieacy  of  his  answer  to  warrant 
the  Judgment,  contending  that  under  section 
S7,  c.  43,  Laws  1917,  whldi  provides: 

"Exceptions  to  the  dedsions  of  the  court  upon 
any  matter  of  law  arising  during  the  progress  of 


Digitized  by 


484 


184  PAOIFIO 


REPOBTEB 


(N.H. 


a  canse  must  be  taken  at  the  time  of  anch  deci- 
sion and  DO  exceptions  shall  be  taken  in  a.nj 
appeal  to  any  proceeding  in  a  district  court  ex- 
cept Bucb  aa  shall  have  been  expressly  decided 
in  that  court:  Provided,  that  no  exception  ahall 
be  required  to  be  reserved  in  the  trial  of  eq- 
uity cased  or  coses  before  the  oonrt  tn  which  a 
jury  has  bera  waived" 


— the  plaintiff  In  error  la  precluded  from  se- 
curing a  review  In  tbls  court.  It  Is  true  this 
court  has  held  in  many  cases  that  It  will  not 
examine  a  record*  onleBS  exceptions  bave 
been  taken  and  the  error  complained  of  Is 
called  to  the  attention  of  the  trial  court 
Neher  v.  Armljo,  U  N.  M.  67,  60  Pac.  517 ; 
De  Baca  v.  WUcox.  U  N.  M.  352,  68  Pac. 
922;  FuUen  V.  Fullen,  21  N.  M.  212.  153 
Pac;  294.  There  la  a  well-recognized  ex- 
ertion to  this  rule,  to  the  effect  that  the 
court  will  notice,  without  exception  or  pre- 
sentation. Jurisdictional  and  other  matters 
which  may  render  a  case  Inherently  and 
fatally  defective  and  require  reversal.  This 
^ceptlon  was  stated  in  the  cases  above  re- 
ferred to,  and  alBO  In  the  case  of  Qood  v. 
Loan  Co.,  16  N.  M.  461, 117  Pac.  856,  and  In 
S  G.  J.  p.  894,  the  general  rule  Is  stated,  and 
on  pi^  90S  of  the  same  work  will  be  found 
an  exception,  which  is  that  the  question 
whether  the  pleadings  support  and  warrant 
the  Judgment  Is  one  which  arises  on  the  rec- 
ord proper,  and  may  he  tested  by  writ  of 
error  or  appeal  from  the  Judgment  without 
any  exception.' 

[3]  Where  a  Jndgment  la  rendered  on  an 
answer  whldi  clearly  falls  to  state  facts 
anfflclent  to  ctmatltixte  a  defense  to  a  food 
complaint,  we  think  soCh  Judgment  la  Ixiba- 
eotly  and  fatally  defective,  and  that  no  ex- 
ception to  the  rendition  of  the  same  Is  neces- 
sary. In  addition,  the  demurret  tendered 
by  plaintiff  In  error  to  two  paragraphs  of  the 
answer  setting  up  the  affirmative  defenses, 
which  was  attached  to  the  motion  for  leave 
to  file  the  same,  pointed  out  ttie  insufficiency 
of  the  answer,  and  was  sufficient  to  call  the 
court's  attention  ttiereto,  so  that  the  trial 
court  was  not  led  Into  error  by  silence  on  the 
part  of  Uie  plaintiff. 

Palntlff  In  error  asks  that  a  Judgment  be 
rendered  In  this  court  for  the  amount  claimed 
by  him.  This  will  not  be  done,  because  de- 
fendant In  error  might  desire  to  amend  his 
answer,  and  is  entitled  to  a  hearing  upon  the 
matters  set  forth  In  bis  cross-complaint. 

For  the  error  committed  by  the  court  in 
entering  Judgment  upon  the  answer,  the 
cause  will  be  reversed  and  remanded  to  the 
district  court,  with  Instructlms  to  set  aside 
the  Judgment  and  to  grant  defendant  leave 
to  amend  his  answer ;  and  It  la  so  ordered. 

PARKER,  C.  X>  and  HOLLOMAN,  District 
Judge,  concur. 


KEMP  V.  NEW  MEXICO  ANNUAL  CON- 
FERENCE OF  THE  METHODIST  BPIS- 
GOPAIi  CHURCH,  SOUTH,  et  ol. 

KEMP  LUMBEIB  CO.  r.  SAME. 
(Nos.  2246,  2246.) 

(Supreme  Court  of  New  Mexkoi.    Sept.  24, 
1919.) 

(Bvllabut  by  the  Court) 

RBUQIOUS  800IXTIKB  ^S??— MBMBMS  OV  AN- 
NUAL CONrKaENCB  OH  TO&MATIOIV  OT  OOKPfH- 
BATION  NOT  LUBUE  FOB  ZTS  DKBTS. 

Q?he  fact  that  individuals  were  members 
ot  an  annual  church  conference,  which  invited 
proposals  from  diCereut  communitieB  of  dona- 
tions towards  the  erection  of  a  denominationai 
college,  and  rec^ved  such  proposals  and  acc^ted 
one,  and  thereupon  voted  that  a  corporation 
shonld  be  formed  under  article  4  of  chapter  23, 
Code  1915,  which  authorises  the  formation  of 
a  corporation  for  religious,  bmevolent,  charita- 
ble, scientific,  and  literary  pntposea,  without 
capital  stock,  and  suck  corporation  was  there- 
after formed,  and  the  subscriptiou  contracts 
were  assigned  to  such  corporation,  and  ths 
corporation  thereafter,  through  Its  board  of 
trustees,  incurred  Indebtedness,  does  not  render 
the  Individuals  who  attended  the  oonferenoa 
and  approved  the  aetiMi  talren  liable  for  smA 
debts  so  Incurred  by  the  corporation. 

Appeal  from  District  Court,  Ghavea  Conn* 
ty;  McCXnre,  Judge. 

Actions  by  Edwin  B.  Kemp  and  by  the 
Kemp  Lumber  Company,  respectively,  against 
the  New  Mexico  Annual  Conference  of  ths 
Methodist  Episcopal  Churdi,  South,  B.  P. 
WUllams,  and  others.  Dismissed  as  to  de* 
fendant  WUllams,  and  Judgments  fbr  the 
other  IndlTldnal  defendant^  and  plalntUTs 
appeaL  Causes  considered  together,  and 
Judgments  affirmed. 

Reld,  Hervey  ft  Iden,  of  EosweU,  for  ap- 
pellants.  ' 

C.  R.  Brlce  and  Tomllnscm  Fort,  both  ot 
RoBwell,  for  appellees. 

ROBERTS,  J.  The  facts  and  the  rl^ts 
of  the  parties  In  the  above-styled  cases  be- 
ing Identical,  except  that  Kemp's  action  was 
upon  an  open  account  and  the  action  by  the 
corporation  was  upon  a  promissory  note^  the 
cases  wlU  be  considered  together. 

These  actions  were  Instituted  In  the  district 
court  against  the  appellees  herein,  the  New 
Mexico  Annual  Conference,  the  General  Con- 
ference Board  of  Bducatlou,  and  certain  in- 
dividuals, S.  B.  AlUsou,  B.  P.  WiUiams,  J. 
H.  Messer,  and  J.  K.  Cochran,  members  of 
said  conference.  No  service  of  process  baa 
ever  been  had  upon  the  General  Conference 
Board  of  Education,  and  therefore  nothing 
is  claimed  against  that  corporation.  The 
New  Mexico  Annual  Conference.  It  Is  admit- 
ted by  the  appellants,  Is  not  such  an  entity 
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as  can  be  Bued  and  a  Judgment  r^dered 
against  It.  Tbe  appellants,  howerer,  do  claim 
that,  if  a  case  Is  established,  a  Judgment  can 
rightfully  be  raidered  against  the  indlTiduals 
bereln  named. 

The  Methodist  Bplscopai  Chnxdi,  South, 
Is  governed  by  what  is  known  as  a  General 
Gonferenoe,  wbkih  is  a  national  convention 
held  every  four  years,  which  makes  and  pro- 
mulgates certain  rules,  regolatlona,  and  by- 
'  laws  for  the  government  of  •  tbe  church, 
known  as  the  Discipline.  Under  this  Disci* 
pUne  it  offDwn  that  each  ^neral  division 
holds  what  is  known  as  an  "Annual  Otmfer- 
oice";  Mew  Mexico  and  a  part  of  Texas 
cuutltutlng  a  dividiOL  The  Gonf^ 
eiace  is  composed  ot  all  ministers  and  cer- 
tain lay  d^egates  dected  by  local  and  dis- 
trict cwfereuoeat  chundieev  and  owgrega- 
tions.  laUa  conference  meets  annually.  At 
the  Annual  Conferences  held  in  1906,  1906, 
and  1907  the  Question  of  establishing  a  col' 
l^^e  in  the  divisim  composed  New  Uexioo 
and  a  p&rt  of  Texas  was  discussed,  and  In 
1906  a  conmittee  was  appointed  for  the  pur- 
pose of  reodvlng  pn^tosals  from  different 
communities  and  acc^ttfng  funds  that  would 
be  subscribed  toward .  the  ertablishment  of 
Buch  a  college,  and  tbls  committee  decided 
to  accept  the  proposal  made  1^  the  citizens 
of  Artesla,  N.  M.,  cmdlUoned  upon  sudi 
citizens  furnishing  the  ground  upon  which  to 
erect  the  coliege  buildings  and  |46,000  rep- 
resented by  promissory  notes  of  various  in- 
dividuals. Hie  notes  were  to  be  collected 
by  the  local  committee  at  Artesla  and  the 
proceed^  turned  over  to  the  college.  The 
committee  reported  to  the  next  AiwhmI  Con- 
ference, and  the  conference  voted  that  a  cor* 
poration  should  be  o^anlzed  under  the  pn^ 
visions  of  what  la  made  the  secood  sididlvi- 
slon  of  artli^e  4  of  chapter  23,  Code  191S, 
whldi  provides  that  five  or  more  persons,  a 
majority  of  whom  shall  be  citizens  of  the 
United  States  and  residents  of  New  Mexico, 
may  organize  a  corporation  for  religious, 
benevolent,  Charitable,  scientific,  or  literary 
purposes.  Or  for  the  establishment  of  ccdleg- 
es.  Such  corporations  are  not  required  to 
have  capital  stock  and  are  given  power  to 
sue  or  be  sued. 

FoUowlog  out  the  Instmctions  of  tbe  An- 
nual Conlereuce,  a  corporation  was  formed, 
known  as  the  Western  College  of  the  New 
Mexico  Annual  Conference  of  ttie  Methodist 
BJplscopal  Church,  South,  and  the  articles 
were  signed  by  nine  individuals;  the  ap- 
pellant Edwin  B.  Kemp  being  one  of  the  sign- 
ers. It  appears  that  all  the  doings  of  the 
board  of  trustees  of  the  college  were  report- 
ed to  the  Annual  Conference  from  year  to 
year,  and  that  vacancies  upon  tbe  board  of 
trustees  were  filled  upon  recommendation  by 
the  Annual  Conference.  13ie  defendants 
named  as  defendants  In  the  two  suits  were 
members  of  the  Annual  Conference  by  virtue 
of  ttte  fact  that  they  were  ministers  having 


chains  In  the  district  The  college  build- 
ings were  erected  partly  from  the  proceieds 
of  the  notes  and  $20,000  which  was  borrowed 
from  the  PaclSc  Mutual  Ufe  Insorimce 
Company;  a  mortga^  op  the  real  estate  be- 
ing given  to  secure  the  sam&  The  loan  was 
also  further  secured  by  a  pledge  of  $20,000 
worth  of  the  sobBCr^tlon  notes.  It  was  un- 
able, apparratly,  to  secure  tlie  money  to 
finance  the  insUtuOon,  and  In  1913  it  closed 
ite  doors.  The  mortgage  referred  to  was  f(ff e- 
dosed,  and  the  pvxperty  sold  and  bought  in 
bf  the  nufftgagee.  a  deed  ocmv^dng  the 
equity  of  redemption  was  executed  by  the 
trustees.  Between  the  time  that  the  corpo- 
ration was  formed  and  the  suspension  of  the 
ocdlege  Edwin  B.  Kemp  advanced  certain 
moneys  to  pay  interest  on  the  loan  from  the 
Padflc  Mutual  Life  Insurance  Company, 
amounting  to  988SJS^  The  suit  of  tbe  Kemp 
Lumber  Qompany  was  to  recover  the  amount 
of  a  pKHuiasory  not^  dated  May  1,  1912, 
"due  90  days  after  date,  payable  to  tlie  Kemp 
lAmber  Company,  for  tbe  priod^al  sum  of 
$1,0QL40,"  signed  by  the  college  corporation, 
by  the  proper  officers.  This  was  for  mate- 
rials furnished  subsequent  to  the  Incorpora- 
tion  of  the  college. 

The  theory  upon  whidi  a  recovery  was 
soui^  was  that,  the  individuals  named  be- 
ing members  of  the  Annual  Conference  wtdch 
anthorise4  Uie  formatltm  of  the  college  cor- 
poration, and  having  conducted  the  negotla- 
tions  with  the  dtlzens  of  Artesla  for  the  es- 
tablishment of  tbe  G(^ege  there,  the  oorpo- 
raUon  so  formed  was  but  the  agent  <a.  the 
New  Mexico  Annual  Ctrnfuence;  that  the  An- 
nual Ccmfermice  being  an  irrei^onsible  asso- 
datlra,  thoni^  orsanized  under  tbe  law  as  an 
mtlty,  incapable  of  suing  or  being  sued,  the 
members  of  the  conference  were  responsible 
for  the  debts  created  by  the  college. 

No  demurrer  was  filed  to  the  complaint 
In  either  case,  but  an  answer  was  flled,  wbldh 
denied  liability  of  the  individuals  and  set  up 
the  facts  fully  as  to  the  creation  of  the  cor- 
poration and  its  business  and  purposes.  Up- 
on Issue  joined  the  cause  was  submitted  to 
the  court,  and  as  to  B.  P.  WllUams  it  was 
fonnd  that  he  was  not  a  member  of  the  con- 
ference and  had  nothing  to  do  with  the  for- 
mation of  the  college  corporation.  He  was 
dismissed  from  tbe  case,  and  appellants  did 
not  question  the  propriety  of  the  action  of 
tbe  lower  court  In  this  regard.  The  court 
made  findings  of  fact,  findlug  that  the  three 
other  individuals  named  were  not  liable. 

This  finding  was  upon  the  theory  that  tbe 
corporation  was  created  In  good  faith  for 
the  purpose  of  conducting  a  college,  that  the 
debte  in  question  were  created  by  the  college 
corporation,  and  that  the  Individuals  who 
had  participated  In  the  steps  leading  up  to 
the  formation  of  the  corporation  were  not 
liable  for  the  debts  afterwards  incurred  by 
such  corporation. 

As  grounds  for  reversal  appellante  argue 
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that  tbe  In^rldnal  defendants  are  personally 
liable  for  obllgafions  Incurred  bj  the  confer- 
ence. This  is  readily  disposed  of,  however, 
by  the  tAct  that  the  obligations  In  question 
were  not  Incurred  by  the  conference,  but  by 
the  corporation  created  under  the  statute 
in  good  faith  for  the  purpose  of  conducting 
an  educational  Institution  for  the  benefit  of 
the  church.  If  appdtants*  theory  should  pre- 
vail,* then  Individuals  who  form  a  corpora- 
tion for  carrying  ont  an  object  authorised  by 
law  would  In  all  cases  be  liable  for  the  debts 
Incurred  by  the  corpotatlon  so  formed.  Tta^t 
they  are  not  liable  In  sacb  cases,  in  the  ab- 
sence of  fraud  or  other  equitable  ground,  Is 
universally  recognized. 

The  next  proposition  urged  is  that  the 
Western  College  was  a  mere  agency  created 
by  the  conference  for  carrying  its  purpose 
Into  effect  In  other  words,  It  is  argued  Quit 
it  was  a  dummy 'corporation,  and  they  say 
that  it  is  a  wen-known  rule  of  law,  found 
under  that  branch  of  corporate  law  de^nat- 
ed  as  "Z>ummy  Corporations.*'  that  a  court 
will  not  allow  a  corporation  to  be  used  to 
defeat  the  practice  of  Justice,  or  to  commit 
a  firaud,  or  as  a  mere  cover  or  dummy  for 
Individual  acts,  or  allow  Individuals  to  es- 
cape responsibility  for  acts  done  for  which 
ttiey  would  be  liable  if  Individually  done, 
merely  because  done  under  cover  of  corpo- 
rate authority,  dtlng  Cook  on  Corporations 
(Sth  Bd.)  VOL  2,  |§  063  and  604. 

The  trouble  with  this  contention  is  that 
it  nowhere  appears  In  tbe  record  that  this 
oonporatlon  was  formed  for  the  purpose  of 
defrauding  any  one  or  resorting  to  any  un- 
lawful practice.  It  was  created  In  good  faith 
nndee  the  statute  for  the  purpose  of  carrying 
oat  a  laudable  object.  The  appdtants,  when 
they  contracted  with  it.  were  folly  Informed 
as  to  all  its  afTaira,  and,  while  it  was  domi- 


nated by  the  manbers  of  ttie  Annuel  Confer- 
race,  it  was  not  a  dummy  corporation,  bat 
was  controlled  and  managed  as  are  many  of 
the  great  ecclesiastical  coU^es  of  the  coun- 
try. 

The  last  contention  ui^ed  Is  that  tbe  ap- 
pellees are  liable  by  reason  of  the  fact  that 
they  were  membOTS  of  the  conference  whldi 
accepted  the  propoidtlon  of  the  dtlcens  of 
Artesla,  and  that  the  conference  agreed,  in 
consideration'  ct  fbe'  compliance  by  the  cttl- 
zeaa  of  Artesla  with  thdr  agreement  to  raise 
$45,000  and  do  certain  other  acts,  they  would 
maintain  a  college  there;  that  by  reason  of 
their  failure  to  maintain  the  college  the  col- 
lege onporatlon  was  unable  to  collect  the 
subscription  notes,  the  payment  of  which 
vras  contingent  upon  the  establishment  and 
maintenance  of  the  college. 

There  is  no  merit  in  this  contention,  how- 
ever, because  it  clearly  appears  that  the  citi- 
zens of  Artesla  foiled  to  pay  ttie  notes  at 
tbe  time  they  were  due,  and  there  Is  no  e^- 
dence  to  diow  ttiat  the  faUure  to  maintain 
the  college  was  Che  fault  of  the  General  G<m- 
ference.  There  was  no  evidence  of  mlaap- 
proprlatitm  of  tonda  or  wnongdolng  upon  tbe 
part  of  either  the  Annual  Conference  or  tbe 
trustees  of  the  college.  It  was  simply  a  case 
of  Inability  to  finance  the  institution  which 
was  occasioned  by  reason  of  the  fellure  of 
the  citizens  of  Artesla  to  ^mptly  meet  the 
obligation  which  they  had  Incurred.  We 
have  carefully  oonsldered  tiie  record  and 
briefs  and  find  no  legal  liability  on  the  part 
of  the  Individuals  named  for  the  debts  In 
question. 

The  Judgment  will  be  affirmed;  and  It  is 
so  ordered. 

PARKER,  a  J.,  and  RATNCOiDS,  J(„  con- 
cur. 
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OREGON  HOME  BUILDERS  t.  MONTGOM- 
ERY INT.  CO.* 

(Supreme  Ooart  of  Oregon.  Oct.  21,  1019.) 

1.  TUAL  «=s»385(2)  —  FiNDiNO  or  tacts  bt 

JUDOB  SPICmO  AB  IN  SPBOIAL  VERDICT. 

When  the  parties  to  an  action  waive  their 
righta  to  a  ivry,  the  flndii^  of  the  trial  judge 
are  in  the  natnre  of  a  special  verdict,  and  the 
jadge  must  find  the  facts  as  parttcnlarly  as  is 
required  in  a  special  verdict  letumed  hy  a  jury. 

2.  Tbial  «=9365^  —  FiiTDiRo  or  TAOie  BT 

aPBCZAX.  TBBDIOT. 

A  special  TertUct  most  find  all  the  facts 
essential  for  a  Jvdgment,  bat  nlttinate  and  coo- 
stitatiT^  ratber  tbait  eTideiitiaE7f  tacts  aboold 
be  stated. 

3.  Triai.  —  ADBQTTAor  or  special 

TBBDIOT  STATinO  niTDIHOS  Oil  ISSTJK  DBTBB- 

MUnNO  CABS. 
A  special  vndict  mast  pass  on  all  tbe  ma- 
terial Issaes,  7et  will  be  adeqtiate  if  It  states 
sufficient  findings  on  an  issue  ultimately  deter- 
mining the  case  and  necesBarily  supporting  the 
jadgment  rendered  so  that  otlier  ismes  become 
immaterial* 

4.  Tbial  ^9305(6)— FiNDiHOa  or  jvdos  bb- 
iNo  oiTLT  coNox.traioirB  or  ZAW  xNsnm- 

CIENT. 

If  the  findings  made  by  the  trial  judge  are 
not  in  truth  findings  of  foct,  bnt  only  concln- 
Bions  of  law,  the  jadgment  cannot  stand  because 
it  must  be  supported  by  a  statement  of  nltimate 
facts. 

5.  Trial  ^=3395(5)— "Evidewtiabt  rAcr"  db- 

nWBD. 

An  "evidentiary  fact"  Is  one  that  fnmisfaes 
evidence  of  the  existence  of  some  other  fact 

[Ed.  Note.— For  other  deflnitioiis,  see  Words 
and  Phrases,  Second  Sades,  Svidontilary'Fact] 

6.  Tbiaz.  4s9S85(5)  —  "Ulxhcaxe  rAOT**  db- 
nHBO. 

An  "ultimate  fact"  is  the  final  resulting  e^ 
feet  reached  by  processes  of  legal  reasoning  from 
the  evidentiary  facta  (citinx  Words  and  FbraseSf 
First  and  Second  Swies,  Ultimato  Fact). 

7.  Plbaomq  i9=:»434— Afbibuativb  aixboa- 
tion  ib  ahswbb  as  denial  ob  amblcatxtb, 

ALLEOATION  IK  COVFLAnrT. 

In  a  broker's  action  for  commisrion  on  ne- 
gotiating an  exchange  of  properties,  the  affirm- 
ative allegation  in  the  complaint  that  the  pnt^ 
chaser  procured  owned  his  exchanged  premises 
in  fee  nmple,  followed  by  denial  in  the  answer, 
is  sufficient  after  judgment  and  without  timdy 
objection,  tm  the  reason  that  such  denial  Is  the 
equivalent  of  an  affirmative  allflgation  <d  non- 
ownership  by  such  purchaser. 

8.  Trial  «=>39B(fS>— "Fact  iw  ibbdb'*  ok 

WHICH  COHFLAINT  ZB  BASED  AND  WHIOH  DB- 
rBBDART  OOHTBOTKBTB. 

In  a  realty  broker's  action  for  commMxm 
in  n^tiating  an  exchange  of  properties,  ques- 
tion of  whether  or  not  the  purchaser  procured 
waa  the  owner  in  fee  simple  of  bis  lands  to  be 
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exchanged  hM  a  "fact  in  Issue,"  defined  as  that 
on  which  plaintUf  proceeds  by  his  action,  and 
which  defendant  controverts  In  his  pleadings, 
BO  Aat  findings  thereon  were  findings  of  ulti- 
mate fact  and  not  mere  conclusions  of  law, 

[Ed.  Note.»For  other  definitions,  see  Words 
and  Phrases,  Flnt  and  Second  Series,  Facts 
in  Issue.] 

9.  BBOEEBS  ^»2  — ■  "REAZiEBTATB  bboeeb" 
DETINBD. 

A  "real  estate  broker"  is  one  employed  in 
negotiating  the  sale,  purdiase,  or  exchange  of 
lands  on  a  comn4sBion  contingent  on  success. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seil«^  Real 
Estate  Broker.]  . 

10.  Brokers  «=>63(1)— Bight  to  coidoanoN 

ON  BBrUBAL  OF  PBINCIPAL  TO  8BLL. 
A  realty  broker,  employed  to  sell  glvrai  lands 
or  to  find  a  purchaser  ready,  able,  and  Willing 
to  buy,  is  entitled  to  commission  when  he  in- 
troduces to  his  principal  a  person  ready,  able, 
and  willing  to  purchase  on  the  terms  fixed  by 
the  principal,  even  though  fhe  latter  refuses  to 
sdL 

11.  Bbosxbb  «s>B2  —  CoHBTBUonoir  or  oon- 

TBAOT  TO  FAT  OOUHIBBIOH  ON  "GOHBUKUA- 

TIOH  OF  DEAL." 
In  view  of  a  stipulation  that  plaintiff  bro- 
ker's commission  should  be  so  much  "of  the 
pric^"  engagement  by  t^e  owner  to  pay  com- 
mission if  the  broker  found  a  ba^  ready  and 
willing  to  **con8nmmate  a  deal"  tor  the  stipu< 
lated  price  held  to  be  to  pay  commission  on 
actual  completion  and  carrying  out  of  a  con- 
tract of  exchange  of  properties  with  a  buyer 
procured  by  the  broker. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Consummation.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatens,  Judge. 

Action  by  the  Oregon  Home  Baildera 
against  tbe  Hontgmnery  Investm^t  Cfun- 
pany.  Fran  judgment  for  defendant,  plaJn- 
tur  appeals.  Affirmed. 

Tbls  Is  an  acUcm  by  a  real  estate  broker  to 
recover  a  oommlsslML  The  Oi^on  Home 
BnllderB,  plalntift,  and  Oie  Montgomery  In- 
vestmoit  Company,  deftadant,  are  corpora- 
tiona  Tbe  plaintiff  1>  mgaged  In  tbe  busi- 
ness of  a  real  estate  broker.  The  d^iendant 
owned  a  fonr-story  brick  bnlldlng  and  the 
land  upon  which  It  stood  In  Portland.  On 
Jnne.-^  1916.  the  defraidant  signed  a  writing 
which  reads  as  follows: 

"To  The  Oregon  Home  Builders :  Tou  are 
hereby  employed  and  authorized  to  oEFer  for  sale 
or  eidunge  and  given  the  exclusive  sale  of  the 
property  described  in  tbe  margin  hereof,  at 
the  price  and  terms  noted  therein  or  at  such 
otiier  price  and  terms  as  I  may  hereafter  agree 
to.  Ton  are  hereby  authorized  by  me  to  ac- 
cept a  deposit  to  be  applied  on  the  purchase  price 
of  said  property,  and.  In  my  name,  to  execute 
and  deliver  a  binding  written  contract  for  the 
sale  and  conv^ance  of  the  said  above  described 


.  OREGON  HOME  BUILDERS  T.  MONTOOMERT  DTV.  CO. 

(IM  P.) 


«s»roi  oOisr  oases  see  lasM  to^  and  KBT-NVHBXR  In  all  Key-Nnmbwed  Digests  and  iBdexsa 
^RAesrlns  denied  December  28,  1919.  . 
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property.  In  tiie  erent  that  you  find  a  buyer 
ready  and  wUUng  to  consnnunate  a  deal  for  said 
price  and  terms  or  on  such  other  terma  and  price 
as  may  be  agreed  to  by  me,  or  place  me  in  tonch 
irith  a  buyer  to  whom  I  at  any  aubaequent 
thne  sell  or  ctrnvey  said  property,  I  hereby  axree 
to  pay  you  in  cash,  aa  a  commission  for  your 
services,  the  following  sums,  to  wit:  $750.00 
cash  of  the  price  for  which  said  property  is 
sold  or  at  which  it  la  exchanged,  which  said 
commission  I  authorize  you  to  retain  out  of 
the  firat  money  paid  on  the  purchase  price  of 
said  property  as  a  deposit,  or  otherwise.  I 
hereby  warrant  the  information  given  in  the 
margin  to  be  true  and  that  I  am  in  peaceable 
posBMslon  of  the  said  described  property,  that 
my  title  to  the  same  is  perfect,  and  is  without 
incumbr|nce  as  stated,  and  that  I  will  furnish 
a  Batisfactory  abstract  of  title  brought  down 
to  the  date  of  sale,  showing  such  title.  In  case 
of  an  .exchange  of  my  said  property,  I  hare  no 
objection  to  your  representing  and  accepting 
compensation  from  the  other  party  to  the  ex- 
change as  well  as  myself.  I  agree  to  furnish  on 
abstract  of  tide  to  the  date  of  sale.  I  further 
agree  that  this  contract  and  the  author!^  here- 
by conferred  shall  eontinne  in  effect  until  I  glre 
yoo  ten  daya"  notice  of  withdrawal. 

"Montgomery  Investment  Co., 

"Bayard  T.  Allyn,  Pres. 

"A.  J.  De  Lano,  Treas. 

"F.  J,  De  Lano,  Secy. 
"West  half  of  lots  7  and  8,  block  135,  Port- 
land, Multnomah  county,  Oregon,  known  as 
No.  386  Third  street,  Portland,  Ore.  Price  $70,- 
000.  Terms,  exchange.  Present  Incumbrance: 
Mortgage  $25,000  at  7  per  cent.  Are  Interest 
charges  and  all  bonded  assessments  paid  to 
date?  Tel.  City  Uens,  bonded :  None.  Char- 
acter of  Improrements:  4-story  brick  store  and 
apartment." 

Afterwards  the  plaintiff  Introduced  to  the 
defendant  Claude  D.  Starr  as  a  prospective 
purchaser.  After  "numerous  negotiations" 
between  Starr  and  the  defendant,  "In  all  of 
which  said  negotiations  the  plalntilf  corpora- 
tion assisted,  associated,  and  parddpated," 
the  defendant  and  Starr  signed  a  writing  as 
follows: 

"This  agreement,  made  and  entered  Into  this 
Ist  day  of  June,  1910,  by  and  between  the  Mont- 
gomery Investment  Company,  a  corporation,  by 
its  president  and  secretary,  with  the  corporate 
seal,  party  of  the  first  part,  and  Claude  D. 
Starr,  party  of  the  second  iwrt,  witnesseth : 

"That  for  and  In  consideration  of  the  agree- 
ments hereinafter  contained,  the  party  of  the 
first  part  agrees  to  sell  to  the  party  of  the  sec- 
ond part  and  the  party  of  the  second  part  agrees 
to  purchase  from  the  firat  party  the  following 
described  property  In  Multnomah  county,  state 
of  Oregon,  to  wit :  [Here  is  described  the  land 
upon  which  the  brick  building  is  located.]  Sub- 
ject to  a  mortgage  for  the  sum  of  $25,000.00, 
which  said  mortgage  is  due  November,  lOlG. 
Also  to  convey  by  bill  of  sale  all  the  furniture, 
except  personal  effcctn,  now  in  the  above  named 
premises;   free  and  clear  of  all  incumbrances. 

"And  in  payment  of  the  purchase  price  of  the 
above  described  property,  and  in  consideration 
of  the  conveyance  thereof,  the  party  of  the  sec- 
ond part  agrees  to  sell  and  convey  to  tiie  party 


of  the  first  part  the  following  described  prop- 
erties, situated  in  Multnomah  and  Clackamas 
countiea,  state  of  Oregon,  to  wit:  [After  de- 
scribing two  lota  in  Portland,  one  of  wbidi 
was  snhject  to  a  mortgage  for  HJSOO,  while  the 
other  is  said  to  be  dear  of  incumbrance,  the 
writing  described  two  tracts  aggregating  232.72- 
acres  located  in  Clackamas  county.]  Same  to 
be  clear  of  all  incumbrances. 

"And  the  said  party  of  the  second  part  agrees 
to  pay  at  the  coQ summation  of  this  transaction- 
the  sum  of  90,000  in  cash,  to  the  party  of  the 
first  part. 

"All  rentals,  interest  and  adjustments  to  be 
made  aa  of  July  1,  1916.  Deeds  conveying  said 
properties  fnnn  ime  to  the  other  oi  the  iHirties 
hereto  are  to  Im  good  and  sofflcient  warranty 
deeds  conveying  a  fee-slmple  title  to  the  above 
described  properties,  free  from  all  incumbrances 
except  aa  herein  mentioned,  and  said  deeds  shall 
be  delivered  from  one  to  the  other  of  the  said 
parties  hereto  within  a  reasonable  time.  Ab- 
Btracts  of  title  or  certificates  of  title  to  he  fur- 
nished each  party  to  the  other  to  their  respec- 
tive properties;  and  a  reasonable  time  shall  be 
allowed  for  the  correction  of  any  defects  that 
may  appear." 

The  plaintiff  was  "the  procuring  cause  of 
the  execution  of  the  agreem^t"  made  be- 
tween the  defendant  and  Starr. 

On  June  10,  1016,  Starr  submitted  to  the 
defendant  abstracts  of  title  covering  the  two 
Portland  lots  and  the  two  Clackamas  connty 
tracte.  The  abstracts  "did  not  dispose  that 
the  said  Starr  was  the  owner  in  fee  simple  of 
the  property  situated  In  Clacbamas  county 
*  *  *  and  did  not  disclose  that  said  Starr 
had  a  marketable  title  thereto."  In  truth, 
Starr  "was  not  at  any  time  prior  to  the 
commencement  of  this  action  the  owner  In 
fee  simple  of  the  real  property  known  as  the 
Clackamas  county  lands,  and  did  not  have  a 
marketable  title  thereto,  but  his  title  therein 
was  defective."  On  July  20, 1916,  the  defend- 
ant delivered  to  Starr  a  complete  statement 
of  Its  objections,  "pointing  out  the  defects 
to  the  tiUe  of  said  Clackamas  county  lands 
as  shown  by  said  abstract  of  title,"  and  "in- 
fused to  CMisammate  said  deal  onless  the  de- 
fects so  pointed  out  should  be  remedied  with- 
in a  reasonable  time  and  on  or  before  the 
3d  day  of  September.  1916."  Starr  fttlled  to 
correct  the  d^ects  pointed  out  to  him,  and 
he  "did  not  prior  to  the  3d  day  of  September, 

1916,  or  at  all,  trader  to  the  defendant  an  ab- 
stract of  title  showing  that  said  defects  or 
any  of  than  had  been  remedied,  or  showing 
tbsit  the  said  Starr  bad  or  conld  convey  a 
marketable  title  to  said  Olacfcamas  county 
lands."  On  September  S.  1910,  the  deftodant 
notified  Starr  "that  on  account  of  his  fitilure 
and  refusal  to  comply  with  said  contract  the 
dtfendant  considered  Itself  no  longer  bound 
thereby."  Starr  had  caused  Uie  written 
agreemmt  which  be  and  the  defendant  faa£ 
signed  to  be  recorded;  and  in  B^bmary, 

1917,  be  delivered  to  the  dtfendant  a  quit- 
claim deed  to  the  brick  bnltding.  "Up  to  and 
including  the  time  when  the  qoitdalm  deed 
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was  delivered,  "Starr  was  not  able  to  convey 
a  fee-BimpIe  or  marketable  tlQe  to  aald  Clack- 
amas  county  lands  to  tbe  defendant,  and  neg- 
lected within  a  reasonable  time  after  the  de- 
fects to  tbe  title  were  pointed  out  to  blm  by 
the  defendant  to  cure  said  defects  or  any  of 
ttiem."  Starr  was  ready  and  willing  at  all 
times,  bowever,  to  pay  the  defoidant  the 
$6,000  stipalated  in  the  contract 

The  plaintiff  broii^t  this  action  to  recover 
¥760,  alleging  that  It  had  earned  and  was  en- 
titled to  that  sum  as  a  commisslcm  under  the 
terms  of  its  contract  with  the  defendant 
The  facts  narrated  in  the  foregoing  state- 
moit  are  taken  from  the  findings  of  tact 
made  by  tbe  trial  jndg^  who,  with  the  ooo- 
sent  of  the  parties,  heard  the  cause  without 
tbe  aid  of  a  Jury.  a%e  Judgment  was  fm  the 
defendant;  and  the  plalntttt  appealed. 

W.  B.  Shlvely,  of  Portland,  for  appellant 
Bobert  F.  Maguire,  of  Portland  (B.  V. 
Llttlefleld  and  Winter,  Reams  &  Iffiogulre,  all 
of  Portland,  on  the  briefs),  for  resiwndait. 


HARRIS,  J.  (after  stating  the  facts  as 
above).  [1-4]  Tbe  plaintiff  contends  that  the 
findings  labeled  "Findings  of  Fact"  so  far 
as  they  relate  to  Starr's  title  to  and  owner- 
ship in  the  Clackamas  county  lands,  are  no 
more  than  conclusions  of  law;  and  that 
therefore  they  are  insuffldlent  to  support  tbe 
Judgment  Where  the  parties  to  an  action 
at  law  waive  their  right  to  a  Jury,  tbe  find- 
ings made  by  tbe  trial  Judge  who  hears  and 
decides  the  cause  are  in  tbe  nature  of  a  spe- 
cial verdict;  and  hence,  since  the  standard 
fixed  for  a  q;>ecial  verdict  la  also  taken  as  the 
standard  for  tbe  "findings  of  fact"  the  trial 
Judge  must  find  tbe  facta  with  the  same  de- 
gree of  particularity  as  is  required  in  a  spe- 
cial verdict  returned  by  a  Jury.  A  special 
verdict  must  find  all  the  facta  essential  for 
a  judgm^t;  but  ultimate  and  constitutive, 
rather  than  evidentiary,  facts  should  be  stat- 
ed. Goierally,  a  special  verdict  must  pass 
upcm  all  tbe  material  issues;  and  yet  a 
special  verdict  will  be  adequate  If  It  states 
BUfflclent  findings  on  an  Issue  which  ulti- 
mately determines  the  case  and  necessarily 
smarts  the  Jadgment  rendered  so  that 
other  issues  in  the  controversy  become  Im- 
material. Turner  v.  Cyrus,  179  Pac.  279.  If 
the  findings  made  by  the  trial  Judge  are  not 
in  truth  findings  of  fact  bvt  in  effect  are 
only  conclusions  of  law,  then  the  Judgment 
cannot  stand  because  It  must  be  supported 
by  a  statement  of  ultimate  facts.  88  Cyc. 
1979. 

[I,  I]  An  "evidentiary  fact'*  la  one  that 
fnndabes  ertdence  of  tlie  existence  of  s<mie 
other  fact  17  Cyc.  822.  An  "ulthnate  fact" 
is  the  final  resulting  effect  which  Is  reached 
by  processes  of  logical  reasoning  from  the 
evidentiary  facts.  21  R.  C.  L.  438.  In  8 
Words  and  Phrases,  7144,  It  la  said:  * 
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"1Jltimat«  facts  are,  when  coisidered  with  ref- 
erence to  the  facts  or  evidence  by  which  they 
are  established  or  proved,  but  the  logical  re- 
salts  of  tbe  proofs,  or,  in  other  words,  mere  con- 
dtudons  of  fact" 

It  Is  sometimes  difficult  to  dlstlngul^  be- 
tween conclusions  of  fact  end  conclusions  of 
law,  because  it  may  be  that  a  statement  of 
fact  cannot  be  made  without  incladlng  a  con- 
clusion, or  It  may  be  that  a  conclusion  of  law 
la  such  that  In  the  attending  circumstances. 
It  must  be  stated  In  the  form  of  a  statement 
of  fact  88  Cyc  1979 ;  Levins  v.  Rovegno,  71 
Gal.  273,  12  Pac.  161 ;  Clark  v.  Chicago,  etc, 
R.  Co.,  28  Minn.  60,  0  N.  W.  76. 

"The  line  of  demarcatlDn,"  as  stated  in  Levins 
V.  Rovegno.  71  CaL  273,  275,  12  Pac.  161. 
162,  "between  what  are  questions  of  fact  and 
conclusions  of  law,  is  not  oue  easy  to  be  drawn 
In  all  cases.  It  is  quite  easy  to  say  that  the 
ultimate  facts  are  but  tbe  logical  conclusions 
deduced  froni  certain  primary  facts  evidentiary 
in  thdr  character,  and  that  condositmi  of  law 
are  those  presumptions  or  legal  deductions 
wbidi,  the  t»sta  being  given,  are  drawn  with- 
out further  evidence.  This  does  not  however, 
quite  meet*  the  difficulty.  We  deduce  the  ulti- 
mate fact  from  certain  probative  facts  by  a 
process  of  natural  reasoning.  We  draw  the 
inference  or  ccmclDSion  of  law  by  a  process 
of  artiflelal  reasoning,  but  tiiis  last  process  is 
oftoi  in  anch  exact  accord  with  natural  reastm 
that  tbe  distinction  is  scarcely  appreciable. 

"If  ultimate  facts  were  found  only  from  direct 
evidence  to  the  very  fact  the  diatiuction  be- 
tween them  and  condusIouB  of  law  could  be 
easily  drawn,  but  as  they  are  to  a  great  extent 
presumed  from  the  existence  of  other  facts, 
tbey  are  conclusions  readied  by  argument,  by 
reason,  are  results  deduced  fnun  an  •inferential 
process,  in  which  tbe  eridoitiary  (acts  hec«ne 
the  prrailsea  and  the  ultimate  foct  the  couclu- 
slon;  and  dils  process  by  which  ultimate  facta 
or  presumptions  of  fact  are  reached  difEers  from 
presumptions  of  law  only  In  this,  that  the  lat- 
ter 'are  reduced  to  fixed  rules,  and  coostituta  a 
branch  of  the  particular  system  of  juriaprudenca 
to  which  they  belong* ;  the  former  being  'mere- 
ly natural  presumptions,  are  derived  wholly  and 
directly  from  tbe  circumstances  of  tbe  partic- 
ular case,  by  the  common  experience  of  man- 
bind,  without  ald^or  contnd  of  any  rules  of 
law  whatever.' " 

AltboD^  It  may  not.  be  posBlUe  to  tramp 
A  formula  wmdk,  In  all  cases,  wlU  serve  as 
an  imftlUng  tert  by  which  to  determine 
whether  a  given  deduction  states  an  ultimate 
fact  Or  a  conclusion  of  law  still,  "ft  Is,  in 
many  cases,"  as  said  in  Levins  t.  Rovegno, 
"the  means  by  which  the  result  la  to  be 
reached,  whlffh  must  determine  whether  a 
given  eoncludon  is  one  of  fact  or  of  law.  If 
from  the  facts  in  evidence,  the  result  can  be 
reached  by  that  process  of  natural  reasoning 
adopted  In  the  Investigation  of  buth,  It  be- 
comes an  ultimate  fact  to  be  found  as  such. 
If,  on  the  other  hand,  resort  must  be  had 
to  the  artificial  processes  of  the  law.  In  order 
to  reach  a  final  determination,  the  result  is 
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a  coDdtuSoD  of  law."  See,  also,  Trayelers' 
Ins.  Co.  V.  Hallauer,  131  Wis.  S71,  111  N.  W. 
527. 

In  addition  to  the  difficulty  ^countered  In 
distinguishing  between  condnsiong  of  law 
and  ultimate  facts.  It  ,18  also  sometimes  diffi- 
cult to  dlstingulsb  hetween  inferential  facts 
and  ultimate  facts;  and  because  of  this 
latter  difficulty  it  baa  been  suggested  In  one 
Jurisdiction  that  in.  cases  of  doubt  the  only 
safe  plan  Is  to  include  all  the  facts  in  a 
special  verdict,  on  the  theory  that  If  it  turns 
out  that  a  given  fact  is  only  evidentiary  no 
harm  is  done,  but  If  such  fact  is  ultimate 
Its  presence  is  proper  and  Its  absence  might 
be  fatal.  Louisville,  etc.,  Ry.  Co.  v.  Miller, 
141  Ind.  533,  549,  37  N.  E.  343;  Republic 
Iron  Steel  Co.  v.  Jones,  32  Ind.  App.  189, 191, 
69  N.  E.  191. 

It  has  be^  said  that  a  fact  In  issue  "is 
that  upon  whl<^  the  plaintiff  proceeds  by 
his  action,  and  which  the  defendant  contro- 
verts In  his  pleadings."  Garwood  t.  Oar- 
wood,  29  Oal.  514 ;  Glenn  t.  Savage,  14  Or. 
567,  574,  13  Pac.  442;  King  T.  Ghaae^  IB  N. 
H.  9,  41  Am.  Dec  675. 

We  now  turn  to  the  pleadings  to  ascertain 
what  were  the  facts  In  Issue.  The  complaint 
avera  flyit  the  defendant  owned  tbe  property 
upon  which  the  bridi  building  la  located  and 
that  the  plalntlfC  and  defendant  mtar^  Into 
an  agreement  under  tiie  terms  ot  wbUAi  the 
defendant  ^reed  to  pay  phUntUf  (760;  that 
the  plaintiff  found  a  buyer  "ready  and  will- 
ing to  consummate  an  ezdiange  thereof  for 
other  property  up(Hi  such  terms,  conditions, 
and  for  mtSi  inrlce  as  should  be  agreed  to  by 
Ow  defradant"  It  te  next  alleged  In  the 
onnplaint:  That  tbe  plaintiff  produced 
Claude  D.  Starr,  and  that  Starr,  and  the 
defendant  entered  Into  a  contract  for  the 
exchange  of  tljelr  respective  properties, 
and  that  under  the  terms  of  the  contract 
the  Clackamas  county  lands  were  "to  be 
clear  of  all  Incumbrances.  That  in 
and  by  said  contract  it  Is  further  provided 
that  tbe  said  Starr  should  pay  defendant  the 
further  sum  of  $5,000  in  cash,  and  said  con- 
tract further  provided  that  all  rentals,  Inter- 
est, and  adjustments  were  to  be  made  as  of 
July  1,  1916.  Tba,t  deeds  conveying  said 
propMrties  from  one  to  the  other  of  said  par- 
ties were  to  be  good  and  sufficient  warranty 
deeds  conveying  a  fee-simple  title  to  the  prop- 
erty conveyed  free  from  all  Incumbrances  ex- 
cept as  In  said  contract  mentioned,  and  tbat 
said  deeds  dxould  be  delivered  from  one  to 
the  other  of  said  parties  within  a  reasonable 
time,  and  said  contract  further  provided  that 
abstracts  or  certificates  of  title  were  to  be 
furnished  by  each  party  to  the  transaction 
to  the  other,  covering  their  respective  prop- 
erties, and  that  a  reasonable  time  sliould  be 
allowed  each  party  for  the  correction  of  any 
defects  that  wight  appear." 


The  comidaint  oontlniies  by  tU^lnb  in 
paragraph  4 : 

"TbRt  at  all  times  herdn  mentioned  the  said 
Claude  D.  Starr  has  been  and  is  now  the 
owner  in  fee  simple  of  the  properties  described 
in  paragraph  3  hereof  agreed  by  him  to  be 
conveyed  to  the  defendant,  and  the  said  Claude 
D.  Starr  has  been  at  all  tUnes  herein  mentioned 
and  is  now  ready  and  willing  to  convey  said 
property  and  all  thereof,  subject  on^  to  the 
incumbrances  in  said  contract  mentioned,  by 
good  and  sufficient  warranty  deed,  as  prorided 
In  said  ctmtract,  and  has  been  at  all  of  eald 
times  and  Is  now  ready  and  willing  to  pay 
defendant  said  sum  of  f6,000,  in  cash,  and 
at  all  times  hwein  mentioned  and  Is  now  ready 
and  willing  to  consummate  said  transaction 
for  toe  exduutge  of  said  properties  in  aonwd- 
anoe  with  tbe  terms  of  said  oontract." 

The  answer  admits  that  the  terms  of  the 
oontract  betweoi  the  plaintiff  and  Start  are 
as  alleged  In  the  ccmiplalnt.  The  answer  ad- 
mits that  Starr  Is  willing  to  pay  $5,000,  bnt 
denies  every  other  allegati(Hi  In  paragraph  4. 
In  other  words,  the  plaintiff  says  that  Starr 
"has  been  and  Is  now  the  owner  In  fee  simple" 
of  tbe  CladEamas  county  lands,  which  accord- 
ing to  the  terms  of  the  contract  were  to  be 
"clear  of  all  incumbrances" ;  but  the  defend- 
ant denies  that  Starr  has  been  or  Is  now  tbe 
owner  in  fee  simple  of  these  lands. 

The  answer  contains  some  affirmative  mat- 
ter. In  substance,  the  deffflidant  says  in  its 
answer  that  Starr  submitted  abstracts,  but 
that  they  disclosed  that  be  "did  not  have  a 
merchantable  title  to  any  of  tbe  real  proper- 
ty in  Clackamas  county";  that  on  July  19, 
1918,  the  defoidant  gave  to  Starr  a  com- 
plete statement  of  its  objections  to  the  title 
to  the  Clackamas  county  lands;  that  Stan- 
made  no  attempt  "to  correct  any  of  objec- 
tions made  to  the  title  as  shown  by  the  ab- 
stract which  was  submitted  to  this  defendant, 
and  that  this  defendant  has  never  at  any 
time  or  at  all  been  given  or  tendered  an  ab- 
stract to  the  title  showing  a  merchantable 
title  to  the  lands  in  Clackamas  county.  Or." 
Tbe  answer  concluded  by  averring  that,  on 
account  of  tbe  follnre  of  Starr  to  submit  an 
abstract  within  a  reasonable  time  "showing 
a  fee-simple  title  to"  the  Clackamas- oounty 
lands,  the  defendant  notified  Starr  on  Sep- 
tember 6, 1916,  that  the  contract  was  canceled 
"on  account  of  his  inability  to'  deliver  to  tlils 
defendant  a  merchantable  title  to  the  prop- 
erty in  Clat^nmas  county." 

17,  t]  All  this  affirmative  matter  in  the 
answer  was  denied  by  Gie  reply.  In  oilier 
words,  the  defendant  says,  but  the  plaintiff 
denies,  Chat  the  abstracts  submitted  by  Starr 
disclosed  that  be  did  not  hare  a  merduntable 
title ;  and  tha^  Starr  failed  to  furnish  an  ab- 
stract showing  that  he  owned  the  Clackamas 
county  lands  in  fee  simple.  It  Is  true  that 
the  defendant  did  not  directly  allege  In  Its 
answer  that  Starr  was  not  the  fee-simple 
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owner  of  the  Clackamas  county  Iftnds;  but 
It  Is  also  true  that  the  complaint  alleged  that 
Starr  was  the  fee-simple  owner  of  the  prem- 
ises, and  this  allegation  of  the  complaint  was 
denied  by  the  answer,  thus  forming  an  Issue 
upon  the  qaestion  as  to  whether  Starr  owned 
the  Clackamas  county  lands  In  fee  simple. 
It  win  be  observed,  too,  there  are  numerous 
averments  In  the  answer  about  the  abstracts 
not  disclosing  a  marketable  title  or  fee-slraple 
ownership.  It  may  be  assumed,  without  de- 
ciding, that  In  order  to  prevail  the  defendant 
must  aver  that  Starr  was  not  the  fee-simple 
owner  of  the  premises;  and  yet,  notwith- 
standing such  assumption,  the  answer  must 
be  held  sufficient  after  judgment  and  In  the 
absence  of  a  timely  objection,  for  the  reason 
that  the  affirmative  allegation  in  the  com- 
plaint that  'Starr  owned  the  premises  in  fee 
simple,  followed  by  the  denial  In  the  answer. 
Is  taken  as  the  equivalent  of  an  affirmative 
allegation  In  the  answer  of  nonownershlp. 
31  Cyc.  716;  Treadgold  v.  Williams,  81  Or. 
658,  663.  160  Pac.  803;  Hodson-Feenaughty 
Co.  T.  Coast  Culvert  &  Flume  Co.,  178  Pac. 
382,  387.  The  question  of  whether  or  not 
Starr  was  the  owner  in  fee  simple  the 
Clackamas  county  lands  was  a  "&ct  In'  Issu^' 
within  the  de0nttion  already  given  of  "a  foct 
la  issue,"  for  the  Mon^mery  Investment 
Company  defends,  in  part  at  least,  upon  the 
circumstance  that  Starr  did  not  own  these 
lands  in  fee  simple.  If  the  fact  that  St^rr 
was  not  the  fee-simple  owner  of  the  pron- 
Ises  is,  together  with  the  other  facts  recited 
In  the  findings,  sufficient  to  defeat  the  claim 
of  plaintiff,  then  the  statement  of  that  fact, 
together  wltti  the  other  recited  facts,  is 
enough  to  support  the  Judgment 

Ownership  may  be  pleaded  as  an  ultimate 
fact,  and  a  fbrtlorl  ownership,  may  he  stated 
as  an  ultimate  fact  in  a  special  verdict  or  In 
the  findings  of  fact  made  by  a  trial  Judge. 
Whether  a  finding  of  ownership  is  a  finding 
of  fact  or  a  conclusion  of  law  may,  of  course, 
depend  upon  the  issues  to  be  tried.  We  think 
that  the  findings  about  the  ownership  of  the 
Clackamas  county  lands  are  findings  of  an 
ultimate  fact.  The  trial  court  Intended  that 
the  finding  about  ownership  should  serve  as 
a  finding  of  fact.  This  lutratlon  Is  made  clear 
by  the  circumstance  that  this  finding  appears 
among  the  findings  of  fact  and  the  addition- 
al circumstance  that  there  is  an  appropriate 
finding  of  nonownershlp  among  the  conclu- 
sions of  law.  The  record  presented  to  oa  does 
not  contain  any  evidence,  if  any  there  was, 
taken  at  the  trial ;  but  the  controversy  Is  pre- 
sen  ted  upon  the  pleadings  and  the  findings 
made  by  the  trial  Judge.  The  record  does  not 
disclose  any  reqnest  made  by  the  plaintiff  for 
more  detailed  findings  about  the  question  of 
ownerstiip.  Moreover,  it  Is  stated  in  the 
printed  brief  filed  by  the  defendant  that— 
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"The  fluffing  of  fact  •  •  *  were  agreed 
to  by  plaintiif  and  its  cooilliel  to  the  effect  that 
Starr  did  not  have  a  marketaUe,  fee-simple  ti- 
tle to  the  Clackamai  county  lands." 

The  following  precedents  support  the  hold- 
lug  that  a  finding  of  ownership  may  be  the 
finding  of  an  ultimate  fact:  Curds  v.  Bo- 
qulUas  Land,  etc,  Co.,  9  Ariz.  62,  76  Pac.  612; 
Id.,  8  Aria.  268,  71  Pac.  924  (affirmed  In  200 
U.  S.  06,  26  Sup  Ct  192,  50  1+  Ed.  888) ; 
Savings  A  L.  Soc.  v.  Burnett,  106  Cal.  514,  39 
Pac.  922;  Gardner  v.  San  Gabriel  Valley 
Bank,  7  Cal.  App.  106,  93  Pac.  900;  Levins  v. 
Rovegno,  71  Cal.  273,  12  Pac.  161 ;  Ybarra  v. 
Sylvany,  8  Cal.  Unrep.  Cas.  749, 81  Pac.  1114 ; 
Travelers'  Ins.  Co.  v.  Hallauer,  131  Wis.  371, 
111  N.  W.  627. 

[I,  IBlr'Stated  In  general  terms,  a  "real  es- 
tate broker"  Is  <«e  onployed  In  n^otlating 
the  sale,  purdiase,  or  exchange  of  lands  on  a 
cranmlsston  contingent  on  success.  9  O.  J. 
SIO;  4B.UL.2^;  Rodman  v.  Manning,  63 
Or.  336,  99  Pae.  66r,  1186,  20  L.  R.  A.  (N.  S.) 
1168./  The  broker  Is  not  entlCled  to  a  eom- 
missfon  unless  he  accomplishes  what  he  vraa 
onployed  to  da  9  a  J.  688.  Althou^  erery 
agreement  ta,  of  course,  governed  by  its  own 
language,  yet  If  the  contract  states  in  genial 
terms  that  Oie'bnAer  is  employed  to  sell  glr- 
en  lands  or  is  emplc^ed  to  find  a  purtibaser 
who  is  ready,  able,  and  wining  to  buy,  he  per- 
forms his  duty  and  Is  entitled  to  a  commis- 
sion '  when  he  introduces  to  bis  employer  a 
person  who  Is  ready,  able,  and  willing  to  pur- 
chase upon  the  terms  fixed  by  the  employer 
even  though  the  latter  refuses  to  sell.  York 
V.  Nash,  42  Or.  321,  330,  71  Pac.  59.  In  this 
class  of  cases  the  broker  has  done  all  that  heT 
has  agreed  to  do,  while  the  employer  simply 
declines  to  avail  himself  of  wliat  the  broker 
has  done  In  pursuance  of  his  employment. 
The  fact  that  the  broker  introduces  a  custo- 
mer who  is  ready,  able,  and  willing  to  pur- 
chase on  the  terms  offered  by  t^e  employer 
entitles  the  broker  to  paymait  of  the  stipu- 
lated commission. 

There  is  another  class  of  cases  where  the 
broker  brings  about  the  execution  of  a  con- 
tract between  his  employer  and  a  third  per- 
son for  the  sale  or  exchange  of  lands.  The 
courts  are  practically  unanimous  in  holding 
that  a  broker  employed  to  sell  or  exchange 
lands  earns  his  commission,  unless  the  con- 
tract of  employment  contains  a' stipulation  to 
the  contrary,  when  a  customer  and  the  em- 
ployer enter  Into  a  valid  and  binding  con- 
tract for  the  sale  or  the  exchange  of  lands. 
In  a  few  Jurisdictions  the  Introduction  of  a 
customer  by  the  broker  is  an  Implied  represen- 
tation by  the  broker  that  the  customer  is  able 
to  carry  out  the  contract  to  buy  or  exchange ; 
and  hence  in  those  few  Jurisdictions,  If  a  con- 
tract is  made  between  an  employer  and  cus- 
tomer and  Is  not  completed  on  account  of  the 
luabUity  of  the  custMoer  to  buy  or  exdiange. 
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the  broker  cannot  recover  any  compensation. 
Bntler  t.  Baker,  17  tL  I.  082,  28  AtL  1019,  33 
Am.  SL  Bep.  897;  Biggs  t.  Tnrnbnll,  105  Md. 
13S,  66  AO.  1%  8  L.  B.  A.  (N.  S.)  824, 11  Ann. 
Ca&  788.  But  tlie  UteraUy  orerwhelmlng 
weight  of  authority  is  that,  unlesB  the  employ- 
er and  bn^r  have  stipulated  to  the  coa- 
trary,  the  broker  has  fully  earned  his  com- 
mission when  the  customer  emd  employer  en- 
ter into  a  T^lld  and  binding  contract  for  the 
sale  or  exoiange  of  lands,  and  the  brewer's 
right  to  recover  a  oommisalou  Is  not,  in  tbe 
absence  of  bad  faith  upon  his  part,  defeated 
or  even  affected  by  the  fact  that  It  subse- 
quently develops  that  the  customer  is  unable 
to  complete  bis  contract  to  buy  on  account  of 
financial  inability  or  is  unable  to  complete  the 
contract  to  exchange  on  account  of  inability 
to  transfer  a  merchantable  title.  When  a 
brtdcer  employed  to  sell  or  exchange  lands 
presents  a  customer  there  are,  as  stated  in 
noche  V.  Smith,  176  Mass.  596.  58  N.  0. 152, 
51  L.  R.  A.  510,  79  Am.  St  645,  three 
courses  <^>en  to  the  emploiyer : 

**(1)  He  may  examine  tbe  title  of  the  costom- 
er,  and  accept  him  or  not  accept  him  on  learn- 
ing the  result  of  the  examination;  (2)  he 
may  enter  into  a  contract  with  him,  in  Trbich 
it  is  provided  that  his  title  BhaU  be  examined, 
and  if  it  turns  out  that  his  title  is  not  good  the 
contract  is  at  an  end;  or  (3)  he  may  enter  into 
a  binding  contract  with  him  for  the  convey- 
ance of  tbe  land." 

It  the  ODplf^ier  takes  the  Oilrd  coarae^  be 
in  tttect  says  to  the  briber: 

"I  accept  the  customer  as  a  person  ready,  able, 
Vid  willing  to  purchase  or  exchange  lands,  as 
tbe  case  -  may  be ;  you  have  done  what  you 
agreed  to  do;  I  have  accepted  tbe  services 
rendered  by  yon;  and  you  have  earned  your 
commission.'* 

The  employer  has  a  reasonable  opportunity 
to  investigate  the  ability  at  the  cnstomer  to 
perform,  and  when,  without  fraud  or  mis- 
representation on  tbe  part  of  the  brok»,  tbe 
employer  accq^ts  the  customer  by  effecting 
a  TOlid  and  bhiding  contract  with  him,  It  Is 
eaaivalent  to  a  determination  that  the  cus- 
tomer is  a  person  ready,  able,  and  wHUng  to 
-purchase  or  exdmngflk  buxL  Oie  employer  is 
estopped  thereafter  to  dray  the  ability  or 
willingness  of  the  customer  to  complete  the 
contract.  Stewart  t.  WiH,  65  Or.  138,  140, 
131  Pac.  1027;  Boche  v.  Smitb,  176  Mass. 
fiOS,  58  N.  B.  152,  51  L.  B.  A.  610,  79  Am.  St 
Kep.  349;  Francis  v.  Baker,  45  Minn.  83.  47 
N.  W.  452;  Fox  v.  Byan,  240  111.  391,  88  N. 
E.  974 ;  Moore  v.  Irwin,  89  Ark.  289.  116  S. 
W.  662,  20  L.  R.  A.  (N.  S.)  1188,  131  Am.  St 
Bep.  97;  Button  r.  Stewart,  90  Kan.  e02, 135 
Pac.  681;  Seabury  v.  Fidelity  Ins.,  etc,  Co.. 
205  Pa.  234,  54  Atl.  898;  Lombard  r.  Silts, 
170  Mo.  App.  555,  157  S.  W.  93;  Payne  t. 
Ponder,  139  Ga.  283,  77  8.  B.  32;  Kelnath 
A  Co.  T.  Beed,  18  N.  M.  308, 137  Pac  841;  9 


a  J.  631.  652;  4  B.  a  li.  SOB^  SOB^  SIO,  SU. 
There  are  cases  holding  that,  where  the  con- 
tract la  <me  f or  the  adiange  of  laada  and 
Its  nonoompletion  la  due  to  Ow  Inability  of 
the  cnatomer  to  tranaCn-  a  mwchantable  title, 
tbe  broker  is  D6t  aititled  to, a  commission,  be* 
canse^  It  Is  argued,  Uie  employer  cannot  a^ 
force  a  q^edflc  perfonnanGe  ot  die  contract 
and  ttma  secure  what  it  was  agreed  be  should 
have.   Connor     Biggins,  21  Cal.  App.  756, 
132  Pac,  849.  See  Orifflth  t.  Bradford  (Tex. 
Civ.  App.)  138  S.  W.  1072.  The  writer  takes 
the  view  that  it  la  Illogical  to  hold  In  the 
one  case  that  tbe  broker  has  compl^ely  per- 
formed bis  du^  and  is  entitled  to  bis  com- 
mission when  the  employer  and  cnstomer  ex- 
ecute a  valid  and  binding  contract,  on  the 
theory  that  by  making  the  contract  tlie  em* 
ployer  accepts  the  customer  as  a  person  ready, 
able,  and  willing  to  purchase  or  exchange, 
and  to  hold  In  tbe  other  case  that  the  right 
of  the  broker  to  a  commission  Is  defeated 
tf  It  afterwards  appears  that  the  customer  la 
unable  to  carry  out  his  written  agreement 
and  convey  a  merchantable  title.  If  the  con- 
tract Is  valid  and  binding,  the  employer  has 
his  remedy  In  damages.   The  ftct  that  the 
customer  does  not  iiflve  a  complete  title  may 
prevent  specific  performance,  and  yet  the  em- 
ployer is  not  without  a  remedy ;  and  It  must 
be  remembered  that  the  right  to  damages  re* 
suited  from  the  services  rendered  by  the 
broker.    However,  we  wish  now  to  direct 
attention  to  the  omtract  of  employment  en- 
tered into  between  the  plaintiff  and  defend- 
ant ;  for.  If  It  appears  from  an  examination 
of  the  language  of  that  Instrument  that  the 
parties  Intended  to  make  the  plaintiff's  right 
to  a  commission  depend  upon  a  completion 
of  the  transaction  which  he  was  employed  to 
negotiate,  then  it  will  be  unnecessary  to  de- 
cide whether  tbe  contract  between  the  cus- 
tomer and  employer  for  the  exchange  of  their 
lands  must  In  truth  and  In  fact  be  capable 
of  specific  performance  before  it  can  be  said 
tliat  the  broker  Is  entitled  to  a  commission 
where  his  contract  of  employment  merely 
states  in  general  terms  tliat  be  Is  to  Ond  a 
purchaser  or  la  to  sell  or  exchange  ttie  em- 
ployer's land. 

[11]  Tbe  parties  differ  radically  In  their 
construction  of  the  language  used  by  tlieni  In 
tbelr  contract  Referring  to  the  writing 
signed  by  the  defendant  and  In  which  it 
agrees  to  pay  a  commission  to  the  plaintiff, 
it  will  be  observed  that  the  instrument  con- 
tains the  following  language: 

"In  the  event  that  you  find  a  buyer  ready 
and  willing  to  consummate  a  deal  for  said  price 
and  terras  m  on  such  other  terms  and  price 
as  may  be  agreed  to  by  me." 

The  defendant  contends  that  the  words 
"eoiunmmate  a  deal'*  refer  to  a  completed 
transfer,  and  that  they  do  not  refer  to  a  con- 
tract for  a  sale  or  exchange ;  while  the  plaln- 
tlfl  Insists  that  to  make  a  blndlns  contract 
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ior  an  exdiange  la  to  "craatimmato  a  deal" 
withiQ  the  maaning  of  tlieae  words.  There 
are  many  cases  holdtag  that  a  contnutt  tot 
a  sale  is  "ttie  consammation  ot  a  saloT*  wltti- 
Id  tbe  meanli^  of  a  broker's  contract  which 
provides  for  tbe  payment  of  a  commlsrton 
npon  "the  consummation  of  a  salb"  Orms- 
by  T.  Graham.  123  Iowa,  202,  214,  88  N.  W. 
124;  Micks  T.  Stevenson,  22  Ind.  App.  475. 
61  N.  B.  4d2 ;  Wolverton  t.  Tattle,  51  Or.  501. 
508.  94  Fac.  961;  Shalnwald  r.  Gady,  82  GaL 
83,  28  Pac.  101;  Olark  Battaglla.  47  Fa. 
Super.  Ct  290;  PnrceU  v.  Firth.  167  Pac 
379;  Turner  v.  Watklna,  36  Oat  App.  503, 
172  Pac.  620 :  Bice  v.  Mayo,  107  Mass.  550 : 
Sheperd-Teagiie  Co.  t.  Hermann.  12  Cal.  App. 
394,  107  Pac.  622.  On  tbe  other  hand,  there 
are  precedents  fnlly  supporting  the  position 
of  the  defendant  and  holding  that  "to  con- 
Bummate  a  deal"  means  to  complete  the 
transfer.  Goodwin  v.  Sfeman,  106  Minn.  368, 
118  N.  W.  1008;  Connor  t.  Bi^ns,  21  Cal. 
App.  756,  132  Fac.  848.  See,  also.  Nutting  & 
Go.  V.  Kennedy,  16  Ga.  App.  569,  86  S.  EL 
767 :  Morse  t.  Conley,  83  N.  J.  Law.  416,  85 
Atl.  196;  Flower  v.  Davidson,  44  Minn.  46, 
46  N.  W.  308;  Gaut  v.  Dunlap  (Tex.  Civ. 
App.)  188  S-  W.  1020;  BaU  v.  Davenport,  170 
Iowa,  83,  40,  162  N.  W.  72.  The  conclnslone 
reached  In  other  adjudications  are  not  as 
helpful,  as  might  be  wished,  for  after  all, 
the  words  "consummate  a  deal"  may  have 
one  meaning  under  one  set  of  circumstances 
and  a  different  meaning  under  other  clr- 
cumstances.  Flower  v.  Davidson,  44  Minn. 
46,  48,  46  N.  W.  308. 

According  to  tbe  rule  found  In  section 
718,  L.  O.  li..  "the  terms  of  a  writing  are 
presumed  to  have  been  used  In  their  primary 
and  general  acceptation."  The  word  "deal" 
has  been  defined  as  "an  arrangement  to  at- 
tain a  desired  result  by  a  combination  of  in- 
terested parties."  Beynolds  v.  Pray,  148 
Iowa,  213,  215,  127  N.  W.  50 ;  Ball  v.  Daven- 
port 170  Iowa,  33,  40,  152  N.  W.  72 ;  Gaut 
V.  Dunlap  (Tex.  Civ.  App.)  188  S.  W.  1020, 
1021.  According  to  Webster's  International 
Dictionary  tbe  word  "deal,"  when  used  to 
express  an  "arrangement  to  attain  a  desired 
result,"  means  "a  secret  arrangement,  as  In 
business  or  political  bargains."  The  same 
dlctloDury  defines  the  word  "deal"  as  "an 
act  of  buying  and  selling;  a  bargain."  The 
primary  meaning  of  the  term  "consammate" 
Is:  "To  bring  to  completloa;  to  raise  to  the 
highest  point  or  degree;  to  complete;  fin- 
ish." 

A  tuTtbet  examination  of  the  language  of 
the  contract  of  employment  will  disclose 
that— 

The  datsndant  agreed  to  pay  *itt  cash  as  a 
ooBunisnon  for  jonr  services  the  follovlnr 
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soma,  to  wit:  $760  cash  of  the  prin  for  which 
said  property  Is  sold  or  at  which  it  Is  exdianged, 
which  said  commission  I  authorize  yon  to  re- 
t^n  out  of  the  first  mon^  paid  on  the  pareliase 
price  of  said  property  as  a  deposit  or  other- 
wise.- 

If  there  had  been  a  sale  for  cash  payable 
in  installments  or  otherwise,  then  the  com- 
mission to  be  paid  would  be  "f750  cash  of 
the  price."  In  other  words,  the  commission 
would  he  paid  out  of  the  price,  in  Ormsby 
V.  Graham,  123  Iowa,  202,  215,  98  N.  W.  724, 
the  employer  agreed  to  execute  and  deliver 
a  deed,  through  the  broker,  "when  the  said 
land  is  sold,"  and  to  allow  him  the  stipulated 
"commission,  to  be  retained  in  full  out  of  the 
cash  payment,"  or,  if  the  payment  did  not 
pass  through  the  bn^er's  hands,  then  the 
employer  was  to  pay  the  commlaslon  direct- 
ly, and  It  was  there  held:. 

"That  a  completed  sale  as  a  bads  tot  ncor- 
trj  of  commisnons  was  ccmtem^ted  by  tbm 
parties  la  shown  in  the  stipulation,  which  a«- 
thorlzed  the  agent  to  retaia  his  compensation 
from  the  first  cash  iDstallment  of  the  price 
for  which  the  property  might  be  sold." 

As  has  already  been  said,  the  general  role 
is  that  a  broker  employed  under  a  contract 
to  sell  or  exchange  lands  is,  in  the  absence 
of  a  stipulation  to  the  contrary,  entitled  to 
his  commission  immediately  upon  the  execu- 
tion of  a  valid  and  binding  contract  between 
the  employer  and  cnstomer;  but  In  tlie  con- 
tract presmted  to  ns  we  find  that  the  parties 
have  in  at  leaat  one  instance  provided  "to  the 
ccmtxaryt"  for,  U  a  contract  ot  sale  bad  been 
made  with  the  price  payable  In  InstallmeDta 
or  otherwise  Instead  of  a  contract  fbr  an  ex- 
change, the  commission  would  be  "VRSO  of  the 
price"  with  aulliority  given  to  the  broker  to 
retain  the  commission  ont  of  tbe  first  pay- 
ment made  on  tlie  prlc&  Wlien  the  contract 
of  anployment  Is  construed  as  a  whole,  and 
especially  when  it  is  read  in  the  light  of 
the  stipulation  which  in  eflCact  postpones  the 
paymmt  of  the  commlashm  to  anch  time  as 
enough  of  the  price  la  paid  to  satisfy  die 
conunlBsion  In  the  event  of  a  contract  of 
sale,  we  think  tliat  "to  cmsnmmate  a  deal" 
should  be  Interpreted,  In  the  contract  pre- 
sented here^  to  mean  the  completion  and  carry- 
ing oat  ot  the  contract  of  exchange  by  an 
actnal  transfw  ot  the  properties.  Neither 
party  (diazses  the  other  with  bad  talth,  and 
eonseanently  It  la  not  necessary  to  discuss 
any  questions  wlUch  might  be  raised  if  the 
defendant  had  been  guilt?  of  had  faith. 

The  Judgment  la  therefore  affirmed. 

BENSON.  JOHNS,  and  BENNETT,  JJ., 
concur. 
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PIERRARD  et  ox.  t.  HOCH  et  aL 
(Supreme  Conrt  of  Oregon.    Oct.  14,  1910.) 

1.  Abut  and  hatt  ®=»34— Soldiesb*  belief 
aot  abating  uobtoaoe  fobeolosubb  not 
afitcted  bt  rdebal  statutes. 

Laws  1917,  c  275,  abatioK  mortgage  fore- 
closure action  where  owner  has  enlisted' In  tbe 
rallitnra'  service  of  United  States  during  and 
for  60  days  subsequent  to  expiration  of  war, 
was  not  snperaeded  or  sospended  by  Soldiers' 
and  Sailors'  Civil  Relief  Act  (U.  S.  Oomp.  St. 
1918,  §8  3078^a-3078%8s);  a  federal  act  not 
poBsessing  superiority  to  state  legislation  upon 
the  subject  of  remedies  and  procedure  in  such 
courts. 

2.  GONBTITtmOnAL  U.W  «b170— MOEATOBI- 
UM  AS  TO  SOLDIEBB  HOT  UFAIBIIEHT  OV  GON- 
TRACTS. 

Laws  1017,  c.  275,  abating  mortgage  fore- 
Closure  action  for  period  of  war  and  60-day  peri- 
od subsequent  to  termination  thereof,  where 
owner  hna  enlisted  in  military  service  of  United 
StatWt  does  not  impair  obUgation  of  contracts ; 
snch  stay  being  reasonable  In  view  of  nation's 
need  for  enlisted  men. 

3.  AbMT  AND  NAVT  <S=»34— UNDEB  BOLDIEBS* 
REUEF  BTATUTE,  HOBTGAOE  FOBBCUMnBE  AC- 
TION NOT  ENFOBCEABLE. 

Under  Laws  1917,  c.  275,  court  had  no  ju- 
risdiction to  enter  decree  in  mortgage  foredos- 
nre  action  where  owner  was  In  the  military  serr- 
ice  of  the  United  States,  having  oiiistad  for  ■ 
term  of  three  years  or  for  duration  of  war,  un- 
der U.  S.  Gomp.  St  1918,  Si  ISSU  and  20268. 

In  Banc. 

Appeal  from  Circuit  Oonrt,  Multnomah 
Conn^ ;  O.  W.  Stapleton,  Judge. 

Suit  by  Eugene  Pierrerd  and  wife  against 
Eugene  Hoch  and  others.  From  decree  and 
supplemental  decree,  plaintiffs  and  named 
defendant  appeal.  Reversed  and  remanded, 
with  tnstmctlonB. 

This  is  a  suit  for  the  foreclosure  of  a 
mortgage.  For  the  purposes  of  this  appeal, 
the  parties  have  stipulated  the  facts,  which, 
briedy  stated,  are  as  follows : 

In  1909  the  plaintiff  sold  the  property 
which  Is  the  subject  of  the  suit,  to  the  de- 
fendant Hoch  for  the  sum  of  $40,500,  of 
which  $10,500  was  paid  In  cash,  and  for  the 
remaining  $30,000  there  were  executed  the 
note  and  mortgage  sued  upon.  On  April  11, 
1918,  Hoch  sold  the  property  to  the  defend- 
ant Gayer,  who  has  since  been  the  owner  of 
the  legal  title  thereto.  On  July  6,  1917,  Guy- 
er  enlisted  in  the  Army  of  the  United  States 
In  the  volunteer  forces  thereof,  and  is  still  In 
sadi  service.  During  the  pendency  of  the 
suit  in  the  lower  court,  he  was  with  the  army 
In  France.  Under  the  provisions  of  the  act 
of  Congress  of  1918,  entitled  "Soldiers'  and 
Sailors'  Civil  Relief."  J.  M.  Haddock  was  ap- 


ix^ted  by  the  court  as  attoniey  for  Goyer, 
for  the  purpose  of  protecting  his  lnt«%sts  in 
the  Utigatton,  by  whom  an  answer  was  filed, 
pleading  In  abatement,  by  reason  of  Goyer's 
military  service.  It  is  conceded  that  at  the 
time  when  the  suit  was  commenced  the  debt 
was  due  and  unpaid.  Upon  a  trial  there  was 
a  decree  entered  awarding  plaintiffs  a  Judg- 
ment against  Hoch  in  the  sum  of  $33,579.50, 
foreclosing  the  mortgage  In  the  usual  form, 
and  concluding  with  the  following  language : 

"That  the  receiver  be,  and  he  Is  hereby  dis- 
charged and  is  ordered  to  account  to  defendant 
Guyer  for  all  the  moneys  collected  by  him ;  the 
decree  to  remain  open  for  such  further  orders 
to  be  entered  at  the  foot  thereof,  as  the  court 
may  hereafter  direct  for  the  purpose  of  granting 
such  other  a^d  further  relief  as  may  be  necea* 
eary  to  carry  into  force  and  effect  the  provisioni 
of  tills'  decree,  and  for  tiie  purpose  of  protecting 
and  enforcing  the  rights  of  all  parties  to  this 
decree,  or  the  rights  of  purchaser  of  said  prop- 
erty under  this  decree,  and  to  that  end  and  pur- 
pose the  conrt  hereby  retains  Jurisdiction  of 
this  cause.  Dated  V^auary  16,  1919.** 

Thereafter,  on  April  14, 1019,  a  supplement- 
al decree  was  entered  as  follows : 

"It  is  therefore  ordered  tikst  the  proceeds  ol 
said  sale  be,  and  the  same  is  hereby,  applied 
to  the  full  and  complete  payment,  eatiBfactioQ, 
and  discharge  of  the  judgment  and  decree  here- 
tofore entered  herein. 

"And  be  it  furtiier  ordered  that  no  other  or 
further  execution  be  Issued  out  of  this  court 
upon  said  Judgment  or  any  part  thereof,  and 
that  the  same  be  canceled  of  record  as  paid  In 
full  by  the  application  of  the  proceeds  of  said 
sale;  and  the  derfc  of  tiiis  court  is  hereby  or- 
dered to  marlc  as  satisfied  the  said  judgment  in 
the  journal  and  judgment  docket  in  each  of  the 
places  where  entered  or  docketed." 

From  these  decrees,  the  plaintiffs  and  de- 
fendant Hoch  i^peaL 

Roscoe  O.  Mdson,  of  -  Portland  (John  W. 
Kaste,  of  Portland,  on  the  brief),  for  appel- 
lants. 

J.  M.  Haddo<A,  Portland  (Louis  H.  Tar- 
pley,  c£  Portland^  on  tlie  luiel),  for  respond- 
ent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  Defendant  Hoch  bases  his  dissatis- 
faction with  the  conduct  of  the  trial  court 
upon  its  action  in  proceeding  with  the  suit  In 
disregarfl  of  the  provisions  of  chapter  275, 
General  Laws  of  Oregon  for  1917.  This  act 
reads  as  follows : 

"No  suit  or  action  shall  be  commenced  -  or 
maintained,  during  the  period  hereinafter  pro- 
vided for,  to  foredose  any  mortgage  upon  real 
property,  or  to  collect  the  debt  secured  thereby, 
if  the  land  covered  by  the  mortgage  be  owned, 
wholly  or  in  part,  by  an  enlisted  man  in  the 
Army  or  Navy  of  the  United  States,  who  shall 
have  enlisted  therdn  bi  the  volunteer  forces  or 
who  shall  have  been  enlisted  in  the  National 
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Guard  of  Ifte  United  Btatet  and  of  tiw  atate  of 
Oregon  and  bli  organlxation  called  Into  the 
service  of  the  United  States ;  and  the  lands  of 
any  snch  soldier  or  sailor  shall  be  exempt  from 
jadidal  sale  (or  the  satisCaction  of  any  judg- 
ment daring  the  period  hereinafter  provided 
for;  provided,  that  this  moratorinm  shall  ex- 
tend only  during  the  period  of  actual  service  In 
the  army  or  navy  forces  o(  the  United  States, 
and  in  no  case  shall  begin  prior  to  the  day  on 
■which  the  Congress  of  the  United  States  shall 
declare  war,  nor  ctmtinae  after  sixtjr  di^  aob- 
sequent  to  the  eonelorfon  of  andi  war;  providedt 
tbaX  all  atatntea  of  limitation  In  ^ect  In  the 
state  of  Oregon  ^all  be  suspended  during  the 
period  abore  described,  as  to  tlw  mortgagef^ 
ddits  and  judgments  in  this  act  deserflwd." 

Defendant  Insists  that  this  statute  deprives 
tbe  court  of  Jarlsdlction  to  entertain  this  suit 
so  long  as  the  defendant  Guyer  continaes  In 
the  service  of  the  United  States  Army,  and 
tha^  QIKHi  the  disclosure  of  the  facts,  the 
court  should  have  dismissed  or  continued  the 
cause.  It  may  here  be  noted  that  the  com- 
plaint alleges  that  the  defendant  Guyer  is  in 
the  military  service  of  the  United  States, 
baving  enlisted  on  July  6, 1917,  and  It  Is  atlp- 
iilated  that  such  aillstment  was  In  the  Tolnn- 
teer  fwces  of  the  United  States. 

An  examination  of  U.  S.  Con^iled  Statutes 
1918.  H  1891a  and  2026a,  discloses  that  the 
term  of  snch  enlistment  Is  three  years,  or  a 
less  time  If  the  war  aball  sooner  be  termi- 
nated. 

Plalntlffa  present  two  reastms  for  fhe  dis- 
regard of  the  act  of  the  state  Leglslatare  of 
1917:  (1)  That  It  was  anperaeded  or  suspend- 
ed by  the  Act  of  Congress  of  If  ansb  St  1918, 
C.  20^  40  SbaL  440  (U.  S.  Comp.  St  ||  8078^a- 
8078%BS),  known  as  Qie  Soldlera'  and  Sailors' 
OivU  BeUef,  wUdk  undertakes  to  cover  the 
same  ground;  and  (2)  that  the  act  is  uncon- 
Btltntlonal,  In  that  It  Impalm  the  obligation 
of  a  ontTBct 

[t]  Kegardlng  the  first  of  th^  oonten- 
tlotts,  *lt  may  be  lonarked  that  counsel  have 
not  fkTored  ns  with  any  citations  of  anthorl- 
tf  npon  the  questimi,  and  it  Is  dlfflcnlt  to  con- 
ceive of  a  federal  act  possessing  superiority 
to  state  legislation  upon  the  subject  of  reme- 
dies and  procedure  In  state  courts. 

The  Important  Question  for  our  considera- 
tioD  is  this :  Does  chapter  275,  Laws  of  1917, 
impair  the  obligations  of  contracts?  During 
our  Civil  War  of  1861-1865,  a  number  of  the 
state  Legislatures  enacted  similar  stay  laws, 
and  we  hare  examined  the  cases  arising 
thereunder  with  deep  inta^st.  The  Pennsyl- 
vania Act  (Act  April  18, 1861,  |  4,  P.  L.  409) 
was  as  follows: 

*'No  dvll  process  shall  issue,  or  be  enforced 
against  any  person  mustered  into  the  service  of 
this  state  or  of  the  United  States,  during  the 
term  for  which  he  shall  be  engaged  in  such  serv- 
ice, nor  until  thirty  days  after  he  shall  havo 
been  discharged  therefrom:  Provided,  that  the 
operation  of  all  statutes  of  limltaticma  shiUI  be 


suspended  npcm  all  dainu  against  such  perpon 
during  such  term." 

Under  the  act.  In  the  case  of  Breltenbach 
T.  Bush,  44  Fa.  813,  84  Am.  Dec  442,  the  Su- 
preme Court  of  Pennsylvania,  opeaklng  by  Mr. 
Justice  Woodward,  gives  ns  an  exhaustive 
and  well-considered  discussion  of  the  subject, 
in  which  are  collated  and  reviewed  all  of  the 
leading  and  Important  authorities  which 
ml^t  aid  In  a  satisfactory  solution  of  the 
problem..  Then,  as  now,  Uie  federal  statntes 
fixed  the  term  of  enllstmait  ct  volunteers  at 
three  years,  or  tor  a  less  time  If  the  war  was 
sooner  ended.  There,  as  here,  tt  was  urged 
tbat  tlie  act  violated  the  c<»ustItutlonal  Inhi- 
bition upon,  the  states,  to  impair  by  law  the 
obllgaUon  of  contracts.  The  coaduslon  in 
that  case  Is  to  the  effect  that  sudi  stay  of 
proceedings  is  permissible  and  valid  tf  for  a 
tine  that  is  definite  and  not  unreasonable, 
but  void  if  for  an  indefinite  time,  or  for  a 
time  that  la  unreasonable.  It  is  further  con- 
sidered that  the  term  of  enlistment  being  fix- 
ed at  three  years,  or  a  possibly  shorter  time, 
it  was  not  unreasonable,  considered  In  the 
light  of  existing  circumstances.  After  re- 
viewing the  condition  of  war  which  then  pre- 
vailed, the  learned  Jurist  continues : 

"Now,  If  a  stay  of  execution  for  three  years 
would  not  be  tolerated  in  ordinary  times,  did  not 
those  (drcnmstances  constitute  an  emergency 
that  Justified  the  pushing  of  legislation  to  the 
extronest  limit  of  thd  Constitution?  No  citizen 
could  be  blamed  for  volunteering.  He  was  in- 
voked to  do  80  by  appeals  as  strong  aa  hfs  love 
of  country.  In  the  nature  «f  things  there  la 
nothing  unreasonable  in  exempting  a  soldier's 
property  from  execution  whilst  he  Is  absent  from 
home  battling  for  the  supremacy  of  the  Consti- 
tution and  the  integrity  of  the  Union.  And 
when  he  has  not  run  before  be  was  sent,  but 
has  yielded  himself  up  to  the  call  of  hia  coun- 
try, his  self-sacrificing  patriotism  pleads,  trum- 
pet-tongued,  for  all  the  indulgence  from  his 
creditors  which  the  Legislature  has  power  to 
grant  If  the  term  ot  indulgence  seem  long  in 
this  instance,  it  was  not  longer  than  the  time 
for  which  the  President  and  Congress  demanded 
the  soldiers'  services.  It  was  not  for  him,  nor 
is  it  for  us,  to  rejudge  the  discretion  of  the 
President  and  Congress  in  this  regard.  Basing 
ourselves  on  what  they  did,  constitutionally,  the 
question  for  us  is  whether  the  stay  granted  by 
our  own  Legislature  to  our  citben  soldiers  was 
unreasonable.  In  view  of  the  extraordinary  dr- 
cnmstances of  the  case,  we  cannot  pronounce  It 
unreasonable.  We  see  In  it  no  wanton  or  care- 
less disregard  of  the  obligation  of  contracts,  but 
only  a  sincere  effort  to  enable  the  general  gov- 
ern men  t  to  prosecute  with  auocess  a  war  which, 
in  its  exdudve  right  of  judgment  it  resolved  to 
wage." 

[2]  All  that  is  said  about  existing  condi- 
tions at  the  time  when  the  statute  was  enact- 
ed, and  what  is  said  about  the  reasonableness 
of  the  suspension  of  the  remedy  in  that  case, 
la  equally  true  and  Impressive  In  the  consid- 
eration of  thQ  case  at  bar,  and  demands  no 
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elaboratlOD  at  our  bands.  The  doctrine  ot 
this  opinion  la  supported  by  the  following  ci- 
tations: Bruns  v.  Crawford,  34  Mo.  330; 
Johnson  v.  Hlggins,  3  Mete.  (Ky.)  566 ;  Bark- 
ley  T.  Glover,  4  Mete.  (Ky.)  44;  Wolfkiel  v. 
Mason,  16  Abb.  Prac.  (N.  T.)  221 ;  McCormiek 
V.  Rusch,  16  Iowa,  127,  83  Am,  Dea  401 ;  Ed- 
monson V.  Ferguson,  11  Mo.  344;  Lindsey  v. 
Burbridge,  11  Mo.  545;  Coxe's  Exeeutor  v. 
Martin.  44  Pa.  322. 

[3]  We  conclude,  therefore,  that  the  trial 
court  was  without  jurisdiction  to  enter  any 
decree  at  the  time  when  it  undertocdc  to  do 
so.  This  view  renders  It  unnecessary  to  con- 
sider any  other  assignment  of  error. 

The  decree  is  reversed,  and  the  cause  will 
be  remanded  for  further  prooeedlnss  not  in- 
consistent- berewltitL 


WESTERN  LOAN  &  BUILDINO  00.  T. 
SPHIEB  «t  aL 

(Snpreioe  Court  of  Oregcm.  Oct  21,  1019J 

Appeal  ajid  kbbob  ^=»629— Filing  or  tban- 

SCBIPT  WITHIN  BIATUTOBT  THIE  OB  BXTElV- 

BlOnr  THBRBOr  jubisdictional. 
y  The  filing  ot  a  transcrtpt  In  the  Supreme 
Court  ^thln  the  time  allowed  by  lew,  or  with- 
in any  extension  of  that  time,  is  jurisdictional, 
and  the  Suprme  Court  has  no  power  to  ezeuse 
a  default. 

In  Banc. 

Appeal  from  Circuit  Court,  Descbntea 
County;  T.  B.  J.  Duffy,  Judge. 

Action  by  'the  Western  Loan  ft  Building 

Company  against  D.  H.  Sphier,  Queenly  M. 


Sphier,  and  others.  From  the  decree  ren- 
dered, the  named  defendants  appeaL  Ajtpeal 

dismissed. 

W.  P.  Myers,  of  Bend,  for  appellants. 
E.  O.  Stadt^  and  Frank  S.  Grant;  both  o£ 
Portland,  for  req;KnidenL 

McBRIDB,  O.  J.  Tills  1b  a  motion  to  dis- 
miss an  appeal.  A,  decree  was  rendered  on 
February  20,  1919.  A  noUce  of  appeal  was 
served  and  filed  HarcSi  S»,  1919,  and  a  final 
undertaking  <m  appeal  was  filed  April  17, 
1919,  whereby  the  appeal  became  perfected 
on  April  2S,  1819. 

On  April  17th  an  order  was  made,  extend- 
ing the  time  to  file  transcript  here,  for  30 
days.  On  May  17di  an  order  was  made  fur- 
ther extencUng  the  time  to  file  a  Mil  of  ex* 
ceptlons  to  and  Indndlng  June  20,  1919.  and 
directing  tbat  tba  cleriE  bare  until  and  In- 
cluding July  1,  1919,  to  pn^re  and  file  a 
transcript  in  the  Supreme  Court  On  June 
19,  1919,  an  order  was  made  directing  tbat 
the  time  for  filing  a  bill  of  exertions  be  ex- 
tended until  June  30th,  and  tbat  tlie  clerk 
have  10  days*  additional  time  after  June  80^ 
1919,  in  whicb  to  prepare  and  Ale  in  tbls 
court  the  transcript  on  appeal.  Tbe  tian- 
scrUit  was  not  filed  until  July  17, 1919,  and  Is 
clearly  too  late  to  be  eSfecttva 

l%e  filing  of  a  teanscript  in  Him  Supreme 
Court  Mtbbi  Uie  time  allowed  by  law,  or 
within  any  extension  of  that  time,  la  Juris- 
dictional, and  fliis  court  bas  no  power  to  ex- 
cuse a  default  in  tbat  respect  Davidson  r. 
Columbia  Timber  Co,  49  Or.  677.  91  Pac.  441, 
State  T.  DouglaB,  66  Or.  20, 107  Pac.  967,  and 
cases  there  cited.  < 

It  follows  that  the  appeal  must  be  dismtss- 
ed,  and  the  decree  of  tbe  circuit  court  af- 
firmed, y 
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MURPHX  T.  BBXDGB  et  aL   {O-v.  2810.) 

(District  Goart  of  Appeal,  First  IMstilct,  Divi- 
sion  1,  Galifornia.  Ang.  30,  1919.  Behear- 
ing  Denied  hj  Sapreme  Coart  Oct.  28,  1019.) 

1.  JuDOHENT  «=5661— Effect  or  qkant  or 

NE>7  TBIAI.  ON  CONCLUSITSNESB. 

A  judgment,  in  an  action  brought  hj  a  third 
person  ageioat  plaintiff  and  defendant's  prede- 
cessor,  vhich  lonnd  in  accodrdance  wilii  the 
daim  of  defendant's  predecessor  that  he  was 
the  flole  and  exclusive  owner  of  the  property, 
where  set  aside  on  motion  for  new  trial  by  the 
third  person,  is  not  a  conclusive  adjudication 
in  favor  of  plaintiff's  predecessor  and  against 
bis  codefendant  therein,  plaintiff  now,  even 
Cbough  plaintiff  did  not  move  for  new  trial  or 
conteat  the  predecessor's  dftim  of  ezdnslve 
ownership;  it  appealing  that  the  order  grantiiig 
the  new  trial  was  general. 

2.  Nkw  TBIAI.  ^168(2)  —  QunT  OPBHB  trp 

CASE  AB  TO  ALL  PABTIBS. 

An  order  granting  a  new  trial  which  is  gen- 
eral in  its  terms  ordinarily  opens  up  the  entire 
case  aa  to  ^  parties,  regardless  of  the  fact  that 
some  of  them  may  not  have  moved  for  a  new 
trial 

Appeal  from  Superior  Conrt,  Alameda 
County;  Stanley  A.  Smith,  Judge. 

AcUon  by  Ella  M.  Murphy  against  Arthur 
P.  Bridge  and  May  XL  Bridge  as  administra- 
tors, etc.,  and  May  El  Bridge  IndlTldually. 
From  a  decree  for  plaintUt,  defendants  ap- 
peal. Affirmed. 

Haven  &  Atheam,  of  San  Francisco,  for  ap- 
pellants. 

Edward  G.  Harrlscm  and  Maurice  B.  Harri- 
son, hoth  of  San  Frandsoo,  for  respondoit 

KEBRIOAN,  3.  This  is  an  appeal  from  an 
Interlocutory  decree  adjudging  plaintiflt  to  be 
the  owner  of  the  real  property  described  In 
the  complaint  subject  only  to  a  lien  of  de- 
fendant, May  B.  Bridge,  for  the  unpaid  bal- 
ance of  a  certain  debt.  The  BUit  is  one  in 
equity,  brought  by  plalnttff  against  Arthur  F. 
Bridge  and  May  E.  Bridge,  as  administrators 
with  the  will  annexed  Of  F.  W.  Bridge,  de- 
ceased, and  May  £L  Bridge,  IndivlduaUy,  to 
have  It  adjudged  that  the  legal  title  to  the 
pnn>erty  In  diiqiute  was  htid  by  F.  W.  Bridge 
in  his  lifetime  in  trust  and  as  security  for  the 
debt  of  Herman  Murphy,  husband  of  plaintiff, 
to  F.  W.  Bridge. 

The  complaint  alleges  that  the  debt  has 
been  practically  all  paid,  and  the  prayer  is 
that  plaintiff  be  adjudged  to  be  the  owner  in 
fee  of  the  property,  subject  only  to  the  lien  of 
any  unpaid  balance  upon  the  debt,  and  that 
an  accounting  be  had  to  ascertain  such  bal- 
ance, if  any.  Judgment  went  for  plaintiff  In 
conformity  with  hei  prayer.  Defendants 
moved  for  a  new  trial,  which  motion  was  de- 
nied. From  the  interlocutory  decree  defend- 
ants hare  appealed. 


The  record  title  to  the  property  in  dispute 
is  now  in  defendant  May  E.  Bridge,  as  the 
successor  In  interest  of  F.  W.  Bridge,  de- 
ceased, having  been  distributed  to  her  under 
a  decree  of  partial  distribution  In  the  estate 
of  F.  W.  Bridge,  deceased.  The  only  ground 
upon  which  a  reversal  of  the  judgment  Is 
sought  is  the  action  of  the  trial  court  in  re- 
jecting as  evidence  the  Judgment  roll  in  an 
action  entitled  "Miller  v.  Murphy,"  in  which 
action  It  is  claimed  the  rights  of  the  parties 
to  the  property  In  dispute  have  been  definitely 
settled,  and  that  the  Judgment  rendered 
therein  is  res  adjudlcata  in  the  Instant  case. 

The  suit  of  MlUer  v.  Murphy  was  one 
bronght  by  the  plaintiff  therein  against  Ella 
M.  Murphy  and  Herman  Murphy,  her  hus- 
band, and  F.  W.  Bridge  and  others,  as  de- 
f«idants,  to  have  It  determined  that  the  title 
to  the  property  here  Involved  was  held  by  F. 
W.  Bridge  subordinate  to  and  subject  to  the 
claim  of  such  plaintiff.  In  that  action  plain- 
tiff herein  and  F.  W.  Bridge  answered,  deny- 
ing generally  all  the  allegations  of  the  com- 
plaint Defendant  Bridge,  in  his  answer,  fur- 
ther alleged  that  he  was  the  sole  owner  of 
the  property,  and  prayed  that  it  be  adjudged 
that  neither  Miller  nor  defendants,  Herman 
Murphy  or  EUa  M.  Murphy,  bad  any  interest 
therein.  The  court,' after  a  trial  of  that  case, 
found  that  defendant  F.  W.  Bridge  was  the 
owner  of  the  property,  and  that  he  did  not 
hold  the  same  subject  to  any  claim  of  the 
plaintiff  whatsoever,  and  that  none  of  the 
other  defendants  had  any  right,  title,  or  In- 
tnest  in  the  property.  Accordingly  It  was 
adjudged  and  decreed  that  defendant  F.  W. 
Bridge  was  the  owner  thereof.  Thereafter 
the  plaintiff  Miller  moved  for  a  new  trial, 
which  motion  was  granted.  Plaintifir  herein, 
Ella  M.  Murphy,  made  no  such  motion,  nor 
did  she  appeal  from  the  judgment.  Beyond 
question  the  Judgment  was  the  one  she  desir- 
ed, for  the  record  herein  discloses  the  fact 
that  she  and  her  husband  co-operated  with 
Bridge  In  procuring  It.  It  Is  the  appellant's 
contention  that  as  between  defendant  F.  W. 
Bridge  and  his  codefendant,  Ella  M.  Murphy, 
the  Judgment  In  the  suit  of  Miller  v.  Murphy 
became  final,  and  that  the  Judgm^t  definitely 
determined  the  status  of  the  property  involv- 
ed as  between  them,  for  the  reason  that  the 
subject-matter  in  that  case  was  the  same  as 
the  subject-matter  of  the  Instant  case,  and 
that  therefore  the  Judgment  rendered  therein 
is  res  adjudlcata  in  the  case  at  bar. 

This  contention  presents  two  questions: 
First,  was  the  judgment  as  originally  render- 
ed in  Miller  v.  Murphy  an  adjudication  upon 
the  claim  of  the  plaintiff  in  this  case?  and, 
second,  if  it  was,  did  the  granting  of  a  new 
trial  in  that  case  have  the  effect  of  entirely 
vacating  the  Judgment  as  such  an  adju^ca- 
tion? 

LI,  2]  The  principles  Involved  in  the  first 
question,  namely,  whether  or  not  the  plead- 
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lugs  in  Miller  v.  Hurphy  raised  an  Issue 
which  was  or  conid  have  been  litigated  be- 
tween the  parties  hereto,  or  whethM  or  not 
they  were  adverse  parties  within  the  meaning 
of  that  term,  are  questions  we  do  not  deem 
It  necessary  to  discuss  or  determine,  for  we. 
are  of  the  opinion  that  the  order  granting  a 
new  trial  In  Miller  v.  Murphy  vacated  and 
terminated  the  judgment  rendered  therein. 

The  order  granting  the  new  trial  was  gen- 
eral In  Its  terms.  The  effect  of  such  an  order, 
generally  speaking,  Is  to  open  up  the  entire 
case  as  to  all  the  parties  regardless  of  the 
fact  that  some  of  them  may  not  hav0  moved 
for  a  new  triaL  1  Hayne  on  New  Trial  and 
Appeal,  S  167 ;  Kent  v.  WiUlams,  146  Gal.  3. 
<  79  Pac  S27 ;  Jooat  t.  Dore,  27  CaL  App<  729, 
151  Pac.  29. 

It  Is  appellants'  contention,  however,  that 
the  rule  applies  only  where  the  judgment  Is 
such  that  It  could  not  be  set  aside  as  to  onjS 
without  being  set  aside  as  to  all,  and  that 
the  rule  has  no  application  where  the  judg- 
ment is  severable.  Conceding  this  to  be  true, 
no  such  situation  Is  here  presented.  The  mo- 
tion for  a  new  trial  and  the  order  granting 
the  same  were  both  general  In  terms.  The 
judgment  was  predicated  upon  the  Issues  ten- 
dered between  the  plaintiff  and  all  the  de- 
fendants, and  was  rendered  against  all  of 
them;  and  the  subsequent  orAer,  graeral  in 
Its  terms,  granting  a  new  trial,  vacated  the 
entire  judgment,  and  had  the  effect  of  placing 
the  parties  in  the  position  they  held  t>efore 
any  trial  had  taken  place.  Undoubtedly,  the 
parties  herein  could  have  litigated,  under 
appropriate  pleadings  in  the  Miller  Case,  the 
rights  here  involved,  but  no  such  relief  was 
sought  by  them ;  they  contentli^  themselves 
in  that  case  with  defeating  the  claim  of  the 
plaintiff  therein. 

For  the  reasons  given,  the  judgment  is  af- 
firmed. 

Weconcar:  WASTB,P.  J.;  BIOHABDS,  J. 


PEOPLE  V.  WILLIAMS.   (Cr.  852.) 

(District  Coart  of  Appeal,  First  District,  Divi- 
sion 1,  GaUfomin.   Aug.  27.  1919.) 

1.  CBnnNAi.  LAW  «=3l023(8)— Motion  in  ab- 
bBst  of  jvdoment  not  appealable. 

Order  denying  motion  in  arrest  of  judgment 
ia  not  appealable. 

2.  WxTNEasES  «5>387— Mat  bs  quxbiioned 

Oir   CBOSB-EXA&UNATION   AS  TO  IXSIOIOSX 

AT  FBEUUINABT  tlXAHINATION. 
In  prosecution  for  larceny  where  defendant 
was  charged  with  having  stolen  pocketbook  of 
prosecuting  witness  while  sharing  bia  room  over 
night,  prosecuting  witness,  having  testified 
on  direct  examination  that  he  had  asked  de- 
fendant when  defendant  entered  the  room  dar- 


ing night  to  turn  on  the  light  and  having  de- 
nted on  cross-examination  that  defendant  had 
turned  on  %ht  without  having  been  asked  to  do 
BO,  waa  properly  asked  on  cross-examination  if 
he  had  stated  during  preliminary  examinatiw 
that  he  had  asked  defendant  to  tarn  on  the 
Ught.  ^ 

3.  WlTNEBflBS  4=»270(8)— Gbobs-kxauination 

LTUITBD  TO  UATERIAL  BVinENCE. 

In  prosecution  for  larceny  committed  while 
defendant  waa  sharing  prosecuting  witness' 
room  overnight,  where  proseenting  witness  had 
testified  that  he  had  told  detmdant  that  be 
would  be  nnable  to  keep'  him  ovem^ht,  as 
be  was  going  to  have  company*  cnwa-exaniint- 
tloD,  as  to  whom  such  company  was,  waa  im- 
material. 

4.  WmfSaSKS  ^388^)— <:teOBB-EXAXINAn01f 
FOB  nOPKAOHHBHT,  WOaOVX  IIBST  UTZMO 
PBEOIOATI,  BBBOB. 

In  prosecution  for  larceny  committed  while 
defendant  was  sharing  room  ot  prosecuting  wit- 
ness overnight,  whece  prcraecuting  witness  bad 
testified  as  to  what  had  taken  place  during 
night,  and  liad  testified  on  cross-examination 
that  be  had  made  no  effort  to  hold  defendant 
a  prisoner,  he  was  properly  asked,  uodcr  Code 
Civ.  Proc.  S  2048,  if  be  had  not  told  proprietor 
of  the  hotel  that  be  had  held  defendant  nntil 
arrival  of  police,  without  first  laying  predicate 
under  section  2052. 

5.  WiTHEsaEs  «=>388(2)— Impeachino  testi- 

UONT,  WITHOUT  PBEDICATE  PBOPERLT 
8TBICKEN. 

Testimony  of  witness  that  prosecuting  wit- 
neas  had  made  a  statement  to  him  inconsistent 
with  testimony  of  prosecuting  witness  during 
trial  was  properly  stricken,  where  the  proper 
predicate  had  not  been  laid  for  such  impeach- 
ment by  examining  prosecuting  witness  relative 
thereto  under  Code  Civ.  Proc  |  2062. 

6.  Witnesses  ^»387  —  Latitude  oivkn  in 

CKOBS-EXAUINATIOn  OF  OOHPLAIinNa  WIT- 
NB88. 

The  ntmost  latitude  compatible  with  rules 
of  evidence  should  ban  been  permitted  in  the 
cross-examination  of  eomplaimng  witness  aa  to 

inconsistent  statements. 

7.  Labcent  «=»65— Evidence  BuraiciEKT  to 

SUSTAIN  OONVIOnoN  OF  PETIT  LABOENT. 
In  prosecution  for  larceny  committed  by 
stealing  prosecuting  witness'  pocketbook  while 
sharing  prosecuting  witness*  room  overnight, 
evidence  kM  to  anatain  convicticm  of  petit  lar- 
ceny, r 

8.  CaiMiNAL  LAW  ^>1186{4)— Ebbob  in  bul- 

INQB  ON  EVIDENCE  HABULBSS  WHERE  EVI- 
DENCE OTHEBWISE  FULLT  SUTVIOIENT. 

In  prosecution  for  larceny  committed  by 
stealing  prosecuting  witness*  podietbook  during 
nighttime  wltile  sharing  hia  room,  where  prose- 
cuting witness  had  testified  that  ha  had  not 
held  defendant  a  prisoner  until  arrival  of  po- 
lice, court's  retustd  to  permit  witness  to  tcs- 
tify  during  cross-examination  whether  he  had 
made  a  statement  inconsistent  with  snch  testi- 
mony was  not  reversible  error,  under  Const  art. 
6,  8  4%,  where  evidence  was  amply  saffident 
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to  warrant  oonTielloii;  a  mlaearriafa  d!  Jus- 
tice not  having  resulted. 

Aiq;»eal  from  Superior  Court,  Fresno  Conn- 

.  ty ;  H,  Z,  Austin,  Judge. 

A.  W.  Williams  was  convicted  of  petit  lar- 
ceny, and  from  Judgment  of  conrlctlon,  and 
from  order  denying  motion  for  a  new  trial, 
and  from  order  denying  motion  In  arrest  of 
judgment,  be  appeals.  Judgment  and  order 
denying  new  trial  affirmed. 

Fred  J.  Rogers  and  F.  BI.  Fnlstone,  both 
of  Fresno,  for  aM>^ant. 

U.  S.  Webb,  Atty.  Gen.,  John  H.  Blordan, 
Deputy  Atty.  Oen.,  and  S.  h.  Cbamberlaln,  of 
Sacramento,  for  tbe  People. 

BARDIN,  Judge  pro  tem.  Hm  defendant 
was  informed  against  for  the  crime  of  grand 
larceny.  Up<m  hia  trial  he  was  convicted  of 
petit  larceny,  and,  having  snfl^^d  a  preTlous 
conviction  of  felony,  which  he  confessed  on 
arraignment,  was  sentenced  to  imprisonment 
In  the  state  prison  at  San  Quentln.  He  now 
appeals  from  the  Judgment  of  conviction  and 
an  order  denying  his  motion  for  a  new  trial, 
and  also  from  an  order  denying  his  motion 
In  arrest  of  Judgment. 

CI]  It  wlU  be  unnecessary  to  comment  fur- 
ther upon  the  att«npted  aiveal  from  the 
order  denying  defendant's  motion  In  arrest 
of  Judgment  tlian  to  say  that  there  is  no 
authority  for  such  appeal,  teople  r.  Matus- 
zewskl,  138  Cal.  633,  71  Pac.  701 ;  People  t. 
Mullen,  7  CaL  App.  547,  94  Fac.  867. 

No  claim  is  made  the  defendant  that 
the  verdict  of  the  Jury  is  not  supported  by 
the  evidence;  the  grounds  urged  for  the  re- 
versal of  the  Jn<^ment  and  order  denying  a 
new  trial  being  that  the  trial  court  erred 
in  its  rulings  up<Hi  the  admissibility  of  evi- 
dence upon  three  separate  occa^ons,  thereby 
committing  error  of  such  substantial  weight 
as  to  entitle  the  defoidant  to  a  rev««al  of 
the  Judgmant  rendered  against  him,  and  to 
have  this  cause  remanded  for  a  new  trial. 

The  lnf<fnnation  alleges  that  the  crime  was 
committed  on  or  about  January  2, 1919.  The 
errors  complained  of  arose  during  the  croaa- 
examlnatltm  of  the  complaining  witness, 
Walker,  who  testified  substantially  as  fol- 
lows: That  he  became  acquainted  with  the 
defoidant  about  the  middle  of  December, 
1918,  while  both  were  in  the  employ  of  Wells 
Fargo  &  Co.  at  Fresno,  Cal.  That  about  the 
1st  day  of  January,  1919,  Walker  stated  to 
the  defendant  that  he  was  making  arrange- 
m&xtB  to  go  to  Texas  and  intended  going  to 
the  bank  to  withdraw  some  money.  That 
shortly  prior  to  the  alleged  theft  defendant 
heard  a  third  party  state  to  Walker  that  he 
'would  pay  blm  some  money  the  following 
day,  and  that  on  January  2d,'  the  day  of  the 
commission  of  the  off^se,  the  defendant  In- 
quired whether  this  money  had  been  paid,  to 
wUdi  tuQulry,  however,  the  proseaiting  wit- 


ness answered  in  the  negative.  Walker  fur* 
ther  testlQed  that  on  the  afternoon  and  eve- 
ning of  January  2d  the  prosecutinS  witness 
and  the  defendant  drank  intoxicating  liquors 
together,  but  were  not  intoxicated,  and  that 
night  went  to  Walker's  room  In  the  Clark 
Hotel  to  pass  the  night,  although  at  that  time 
the  defendant  had  lodgings  at  another  hotel. 

The  testfmony  of  Walker  further  shows 
that  shortly  after  reaching  the  latter's  room 
they  retired  for  the  night,  both  occupying  the 
same  bed ;  that  when  Walker  disrobed  he 
felt  in  his  trousers  iracket  and  ascertained 
that  his  pockctbook  was  there,  folded  his 
trousers,  and  left  them  on  a  suitcase  near  the 
head  of  his  bed.  At  6  o'clock  that  afternoon 
his  pocketbook  contained  a  ¥50  Liberty  Bond, 
a  ¥20  bill  and  a  $5  bill  in  currency  of  the 
United  States,  after  which  time  its  contents 
had  not  been  disturbed. 

Before  retiring  Walker  lodied  the  door 
of  the  bedroom,  placed  the  key  on  the  table, 
directing  the  defendant's  attention  to  the 
fact,  should  he  desire  to  go  to  the  lavatory. 
Walker  was  awakened  at  6  minutes  to  2 
o'clock  a.  m.  of  that  night  by  the  defendant 
unlocking  the  door  from  outside  of  the  room. 
Williams  stepped  inside  the  room  and  stated 
that  he  had  been  to  the  toilet,  which  was  but 
two  or  three  doors  away  and  In  the  same 
hall  way.  He  was  folly  dressed  at  the  time. 
Walker  then  noticed  that  his  trousers  had 
been  disarranged  and  had  been  moved  from 
the  suitcase,  and  he  tberei^n  discovered 
that  his  podEettMwk  and  its  contents  were 
gone. 

Walker  further  testlQed  that  he  and  the  de- 
fendant remained  In  the  room  during  the  bal- 
ance of  the  night,  the  defendant  undressing 
and  again  retiring,  while  he  (W alker)  did  not 
again  retire.  Shortly  before  7  o'clock  of  the 
morning  of  January  8d,  one  Keith,  a  fellow 
roomer  at  the  Clark  Hotel,  came  to  Walker's 
room,  and  was  informed  of  the  larceny  of 
Walker's  property.  K^th  stated  to  Williams 
that  be  bad  seen  him  down  on  H  Street  a 
little  after  12  o'clock,  which  WiUlams  then 
admitted  was  true. 

[2]  It  was  testified  by  Walker,  on  direct 
examlnatl(m,  that  when  the  defendant  re- 
turned to  the  room  about  2  o'clock  a.  m.,  un- 
der the  circumstances  already  related,  he 
was  asked  by  Walker  to  switch  on  the  light. 
On  cross-examination  the  question  was  asked 
if  it  was  not  the  fact  that,  when  the  defend- 
ant entered  the  room  at  the  time  referred  to, 
he  switched  on  the  light  without  being  asked 
by  the  witness  so  to  do,  to  which  question  the 
witness  answered  In  the  negative.  This  ques- 
tion then  followed: 

"Did  you  state  at  the  preliminary  that  you 
asked  bim  to  turn  on  the  light?" 

The  district  attorney  objected  to  the  ques- 
tion as  Immaterial.  The  question  was  a 
proper  one  and  the  objection  should  have 
been  overruled.  People  v.  Hart,  153  Cal.  261, 


Digitized  by 


500 


184  PAOUnO 


BBPOBTEB 


(Cal. 


94  Pac;  1042;  People  v.  Webber,  26  Gal.  App. 
413,  147  Pac.  102.  And  It  must  be  aasnmed 
Oiat  Bach^  ruling  would  bave  immediately 
followed  bad  not  counsel  for  tbe  defradant 
been  appar^tly  diverted  from  Us  purpose  ot 
making  tbe  above  Inquiry,  fw.  instead  of 
taking  tbe  mllng  of  tbe  court  upon  the  ob- 
jection, be  asked  anotber  and  different  quea- 
Uon  of  tbe  witness  before  tbe  court  bad 
ruled  upon  tbe  objection,  tbus  In  effect  with- 
drawing tbe  previous  question. 

During  tbe  direct  examination  of  tbe  proa- 
ecutlng  witness  tbls  testimony  was  given: 

"Q.  Was  there  anytbing  said  about  where  be 
would  Btay  all  night  that  night?  (referring  to 
tbe  night  in  question) .  A.  Oh,  I  told  him  that 
—he  bad  stayed  there  the  night  before— I  told 
him,  I  says,  'I  can't  keep  you  ovw  tiHiight,' 
I  says,  Tm  g<dng  to  have  company.'" 

[8]  Referring  to  thla  testimony  counsel  for 
the  defaidant  on  eross-ezomlnation  pro- 
pounded tbe  question  wbidi  follows,  wbldh 
questira  was  objected  to  as  immaterial  and 

the  objectl<m  properly  sustained: 

"Now  just  tell  us  who  tliat  party  was  and 
give  us  an  opportunity  to  snbpcena  tliem  right 
now.** 

Tbe  truth  or  tsMtj  of  fihat  itatement 
would  shed  no  U&it  upon  the  lames  before 
tbe  coart  In  Cast,  if  the  statement  was  a 
pure  fabrication,  then  It  would  seem  to 
militate  more  against  the  defendant  than  be 
of  b«i^t  to  him,  tOTt  it  would,  to  some  ex- 
toit,  demonstrate  the  desire  In  the  prosecut- 
ing witness*  mind  to  rid  himself  of  the  com- 
pany of  tbe  def^dant. 

We  pass  now  to  the  oonsideratlcm  of  the 
last  objection  complained  of.  This  objection 
is  predicated  upon  tbe  court's  refusal  to  per- 
mit tlie  prosecuting  witness  to  answer  an- 
other of  the  questions  directed  to  the  pros- 
ecuting witness  <»i  cross-examination.  That 
witness  had  testified  that  he  had  made  no 
effort  to  make  tbe  defendant  a  prisoner  In 
his  room  prior  to  the  arrival  of  tbe  peace 
officers.   These  proceedtngs  then  took  place: 

"Q.  Is  it  not  a  fact  that  you  told  Mr.  Beebe, 
the  proprietor  of  the  Mayer  Hotel,  where  Mr. 
Williams  stopped,  a  few  days  after  the  2d,  that 
yon  found  tliis  man  in  your  room,  and  that  you 
hdd  bim  at  the  end  of  a  gun  in  the  comer 
of  the  room  outil  the  police  came? 

"Mr.  Beaumont:  Well,  we  object  to  that  as 
irrelevant,  incompetent,  and  immaterial,  and  not 
proper  cross-examination,  and  an  attempt  to 
imppach  the  witness  on  a  collateral  and  imma- 
terial matter,  and  that  the  question  is  not  prop- 
erly founded  for  impeacfament 

"The  Court:  Tbe  objection  is  sustained.  I 
think  It  is  immaterial. 

"Mr.  Rogers:  If  we  call  Mr.  Beebe,  will  we 
be  prevented  from  asking  whether  or  not  Mr. 
Walker  made  this  statement  to  him— that  he 
found  him  in  the  room  and  held  him  at  the  end 
of  a  gun  until  the  police  came? 

"The  Court:  The  chances  are  you  will,  if  It 
is  objected  to.** 


Mr.  Be^  was  snbsequently  called  as  a 
witness  for  the  d^endant,  and  testified  that 
tbe  stat«nent  above  referred  to  was  In  fact 
made  by  the  prosecuting  witness;  but  his 
testimony  was,  upon  motion  of  tbe  district 
attorney,  stridcen  frmn  the  record,  although 
the  jury  was  not  admonished  to  disregard  it 

[4]  The  record  discloses  that  dnnng  tbe  di- 
rect examination  of  the  prosecuting  witness 
tie  went  Into  a  detailed  account  of  what 
happened  in  his  room  from  the  time  tbe  de- 
fendant returned  there  until  morning,  and 
during  which  time  the  defendant  and  tbe 
prosecuting  witness  were  together  alone.  It 
was  proper  to  make  tid  Inquiry  upon  cross- 
examination  as  to  any  facts  which  had  been 
referred  to  in  the  direct  examination.  Sec- 
tion 2048,  Code  Civ.  Proc  And.  having  testi- 
fied on  cross-examination  that  he  made  no 
^ort  to  bold  the  defendant  a  prisoner  under 
the  circumstances  referred  to,  it  was  proper 
to  ascertain  whether  or  not  tbe  witness  had 
made  previous  InconslsteDt  statements,  not 
only  upon  that  subject,  but  also  relative  to 
the  events  that  occurred  In  tbe  room  and  par> 
tlally  detailed  upon  bis  direct  examination. 
And  it  was  prc^r  to  endeavor  to  discover 
that  fact  from  the  witness  himself,  and  with- 
out the  necessity  of  first  laying  the  predicate 
referred  to  in  section  2052  of  the  Code  of 
Civil  Procedure.  People  v.  Jones,  160  CaL 
358,  117  Pac.  176;  People  v.  Ho  mm  You, 
24  CaL  App.  461,  141  Pac.  950;  People  v. 
Webber,  26  Cal.  App.  413,  147  Pac.  102; 
Wlgmore  on  Evldoice,  {  1023. 

[6,  S]  The  court  did  not  commit  error  in 
strildi^  out  fbe  testimony  of  Mr.  Beebe,  the 
witness  called  for  impeachment  It  was  re- 
ceived over  tbe  objection  of  the  district  at- 
torney, and  was  not  properly  founded  for  Im- 
peadiment,  as  required  by  section  2052  of  the 
Code  of  Civil  Procedure.  But  the  trial  court 
was  in  error  in  sustaining  tbe  ot^ectlon  of 
the  district  attorney  to  the  question  directed 
to  the  complaining  witness  relative  to  the  al- 
leged contradictory  statement  made  to  Mr. 
Beebe.  The  utmost  latitude  compatible  with 
oirr  rules  of  evidence  eOiould  have'tteen  per- 
mitted in  tbe  cross-examination  of  that  wit- 
ness. The  record  shows  other  Instances 
where  the  cross-examination  was  held,  vrlth- 
In  boundaries  more  restricted  than  is  usual 
under  circumstances  where  the  guilt  of  tbe 
defendant  depends  to  a  considerable  extent, 
not  only  upon  Indirect  evidence,  but  also  up- 
on the  credibility  of  a  single  witness. 

[7, 1]  A  survey  of  the  whole  record  of  the 
case,  however,  wbldi  discloses  ample  testi- 
mony to  warrant  the  conviction  of  the  t^e- 
fendant,  compels  the  conclusion  that  the  er- 
ror complained  of  has  not  resulted  tn  a  mis- 
carriage of  justice.  The  case  seems  to.  be  one 
for  the  application  of  section  4%  of  article 
6  of  the  Constitution  of  tbe  state.  It  appears 
from  the  record  that  the  defradant  had  been 
unduly  Inquii^tlve  about  the  receipt  of  money 
by  the  ounplalnlcg  witness  Abortly  before 
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ttie  commlBsIOD  of  tbe  offense.  On  the  night 
of  Janaary  2d  he  bad  pressed  himself  Into 
companionship  with  Walker  for  tbe  night, 
although  he  bad  lodgings  at  another  hotel. 
Without  arousing  Walker  from  his  slumber, 
the  defendant  stealthily  arose  at  about  mid- 
night, fully  dressed  himself,  and  went  down 
upon  the  streets  of  Fresno,  and  was  observed 
by  two  witnesses  In  front  of  the  hoPel  where 
be  bad  permanent  lodgings.  He  1-etumed  to 
tbe  room  of  the  prosecuting  witness,  un- 
locked the  door  from  the  outside,  entered, 
locked  tbe  door  again,  and  stated  to  Walker 
that  be  had  been  to  the  toilet.  Subsequently, 
and  In  the  presence  of  the  officers,  he  ad- 
mitted having  made  this  false  statement  to 
Walker.  Confronted  with  a  witness  who 
had  seen  bim  down  on  tbe  street,  he  offered 
in  explanation  of  such  act  that  he  bad  gone 
from  Walker's  room  down  upon  tbe  street  to 
get  a  drink.  He  denied  having  any  money  in 
his  possession,  other  than  $15  in  currency 
and  a  few  dollars  in  silver.  It  was  only  aft- 
er a  very  careful  search  that  a  ?2e  bill  In 
currency  was  found  concealed  on  the  Inside 
of  bis  hatband.  Tbe  Liberty  Bond  was  not 
fonnd. 

Tbe  defendant  did  not  take  tbe  stand,  but 
sought  to  prove  by  other  witnesses  that 
Walker  had  been  imbibing  intoxicating  liq- 
uors quite  freely  on  tbe  afternoon  and  evening 
in  question,  and  that  be  had  been  consorting 
with  a  woman  of  questionable  morals,  and 
that  he  might  have  lost  his  money  through 
her  handiwork,  rather  than  by  any  act  of  the 
defendant.  Tbe  testimony  intended  to  sus- 
tain sncb  a  theory,  while  redolent  of  days 
before  the  advent  of  the  redligbt  abatement 
act,  and  of  war-time  prohibition.  Is  weak  and 
unconvincing,  and  in  our  estimate  is  entitled 
to  DO  more  weight  than  ttiat  given  it  by  tbe 
Jury  and  trial  court. 

Tbe  defendant's  conduct,  his  admissions, 
bis  highly  incriminatory  deceptions,  coupled 
with  the  testimony  of  the  witnesses  for  tbe 
prosecution,  Justify  the  conclusion  reached 
by  the  Jury,  and  make  this  a  proper  place  to 
apply  the  section  of  the  Constitution  re- 
ferred to. 

Tbe  judgment  and  order  d^iylng  a  new 
trial  are  aflSrmed. 


We  cfMnenr: 
ABDS.  J. 


WASTS^    P.  J,;  BICH- 


J0HN8ON  V.  NBLSON  et  bL   (Civ.  8004.) 

(DiBtrict  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.   Sept.  2,  1919.) 

1.  MOTIOnS  4=>04 — Dl8SIUlLA3  UOTION  ITOT 
JOB  JUDICATA  OF  flUBSBQUXNT  UOTION. 
A  prematare  motion  to  set  aside  iherifl's  re- 
turn is  not  res  jodicata  of  a  BMtian  to  Mt  aside, 
made  after  return  bad  been  made. 


2.  MonoNB  ^64— DooTBim  OV  BI8  Ttmx- 

CATA  NOT  APPLIOABLK. 
The  doctrine  of  res  Judicata  does  not  apply 
to  motions,  but  their  reoewal  la  in  tbe  discre- 
tion of  the  court. 

3.  APPEAI,  AND  KBBOB  i8=»1082(l)  —  OBJEC- 
TIONS THAT  OTBEB  DBFERDAN18  HAD  NO  NO- 
TICE OF  UOTION  NOT  AVAIUBUC  TO  AFPEL- 
hASTB.  . 

Defendants  in  mortgage  foreclosure  may  not 
complain  of  graotiDg  of  motion  to  set  aside 
sheriff's  return  of  sate,  over  their  objection  that 
other  defendants  had  not  bad  notice  of  the  mo- 
tion ;  It  not  being  made  to  appear  what  Inter- 
est the  other  defendants  had  in  the  case,  or  how 
objectors  were  Injured  by  the  others  not  being 
served. 

4.  MOBTQAOXB  «S>602— flETTINa  ASnn  B>rUBN 
TO  OSDEB  OF  ULE. 

The  trial  court,  having  control  of  its  pro- 
cess, on  knowledge  that  the  sheriff,  as  its 
officer,  bad  made  an  equivocal  and  unsatiafac 
tory  return  on  the  order  of  sale,  and  that  it 
was  unsatisfied,  could,  ez  parte,  set  aside  the 
return  and, direct  a  new  order  oi  sale  to  be  is- 
sued and  executed. 

Appeal  from  Superior  Court,  Lofl  Angles 
County;  John  H.  York,  Judge. 

Action  by  Peter  Johnson  against  Hedvig 
Nelson  and  others.  From  an  order  after 
Judgment  certain  defendants  ai^ieal.  Af- 
firmed. 

John  F.  Poole  and  Wm.  Lewis,  both  of 
Los  Angeles,  for  appellants. 

Gbas.  J.  Selly  and  D.  A.  Stuart,  both  of 
Los  Angelea,  tor  revonde&t 

RICHARDS,  J.  This  is  an  appeal  from 
an  order  made  after  final  Judgment  setting 
aside  a  sherlfTs  return  of  sale  for  the  fore- 
closure of  a  mortgage  and  directing  a  new 
order  of  sale  to<  be  Issued.  Tbe  fftcts  are  un- 
disputed and  are  as  follows: 

Tbe  mortgage  was  duly  foreclosed,  and  a 
decree  of  sale  of  the  mortgaged  premises 
made  and  entered,  and  an  order  of  sale  duly 
Issued  thereon  and  placed  In  the  hands  of 
the  BberUX  for  execution.  (3a  the  day  on 
which  tbe  sale  was  advertised  to  take  place 
tbe  plaintiff  and  also  one  of  his  attorneys 
were  present  at  the  time  and  place  of  sale; 
the  plaintiff  personally  made  a  bid  of  an 
amount  somewhat  less  than  the  total  sum 
then  due.  His  attorney  also  on  bis  behalf 
made  a  bid  of  the  total  sum  due.  There  were 
no  other  bidders.  A  misunderstanding  arose 
between  the  sheriff  and  tbe  plaintiff  as  to  tbe 
Sum  actually  bid;  the  sheriff  Insisting  that 
he  bad  struck  off  tbe  property  for  the  amount 
of  tbe  i^lntUfs  perscsial  bid.  Iliereupon, 
and  before  tbe  sheriff  had  made  any  return 
of  sale,  tbe  plaintiff  moved  the  court  for  an 
order  vacating  and  setting  aside  tbe  sale. 
When  this  motion  came  on  for  bearing,  tbe 
sheriff  not  yet  having  made  bis  return  of 
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sale,  the  conrt  denied  Uie  motlaii,  33iere* 
after  the  sberlff  made  his  return  of  sale, 
which,  while  reddng  the  fact  that  the  i>rop- 
erty  was  sold,  zetnnied  the  order  <rf  sale  as 
wholly  nnsatlafled.  Thereupon  the  plaintiff 
moved  the  court  to  set  aside  this  return  of 
sale  and  direct  a  new  order  of  aale  to  be  Is- 
sued. Upon  the  hearing  of  this  motion  the 
court  granted  the  same,  and  fnm  Its  order 
to  that  effect  this  appeal  has  been  taken. 

[1, 2]  The  first  point  urged  by  the  appel- 
lants Is  that  the  trtal  court  had  no  jurisdic- 
tion to  make  the  OTder  aj^ealed  from,  for  the 
reason  Oiat  the  flrst  order  of  said  court  deny- 
ing the  plaintiff's  motion  to  vacate  the  sher- 
iff's return  of  sale  r^dered  the  matt^  res 
adjudicate,  and  hence  the  conrt  had  no  power 
to  grant  the  i^lntUFa  second  motion  to  set 
aside  the  return  of -sale.  The  p<^t  Is  utterly 
without  merit  tor  two  reasons:  First,  that 
the  two  motions  are  dissimilar  In  the  impor- 
tant respect  that  at  the  time  the  plaintiffs 
'  first  motion  was  made  no  return  of  sale  had 
yet  been  made  by  the  sheriff,  and  the  motion 
was  therefore  premature  and  doubttesa  was 
dmied  for  ttiat  reasMi,  while  said  return  of 
sale  was  on  file  when  ttie  seoHid  motion  was 
made,  presenting  an  eitlvely  dUterent  situii- 
tlon  to  the  trial  court;  and  the  second  rea^ 
son  why  the  point  Is  without  merit  is  that 
under  the  settled  practice  in  this  state  the 
doctrine  of  res  adjudlcata  does  not  apglj  to 
motions,  the  matter  of  their  renewal  being 
in  the  discreU(m  of  the  trial  court  Ford  t. 
Doyle,  44  Cal.  635;  Bowers  t.  Cherokee  Bol^ 

46  Cal.  279 ;  Johnstcm  t.  Brown,  115  Cal.  694. 

47  Pac.  686 ;  Gay  t.  Gay,  146  Oat  237,  79 
Pac.  886. 

[S]  The  next  contoitimi  of  the  an>dlants 
Is  that  the  conrt  was  in  error  In  granting 
the  motion  lo  question  because  all  of  the 
pn^r  parties  to  the  action  had  not  beoi 
served  with  notice  of  the  motion.  This  ap- 
peal has  been  taken  by  a  number  of  persons 
other  than  the  original  mortgagor  and  main 
defendant  In  the  action.  The  record  before 
us  does  not  contain  any  of  the  pleadings  or 
proceedings  in  the  case  prior  to  the  making 
and  mtry  of  die  decree  of  foreclosure,  and 
we  have  therefore  no  meana  of  knowing,  ex- 
cept from  the  terms  of  said  decree,  who  the 
defendants  In  the  action  wer^  or  what  Issues 
were  presented  by  them,  or  In  what  way  any 
of  them  may  have  been  Interested  in  the  pro* 
ceedtngs  In  the  case  anbaequent  to  the  entry 
of  the  decree  of  forecloaure  and  lasnance  of 
the  order  of  aale.  The  record  before  us,  how- 
ever, discloses  that  a  number  of  these  ai^al- 
Ing  defendants  appeared  upon  the  hearing  of 
said  motion  to  set  adde  the  sheriff's  return 
of  sale,  and  at  that  time  made  no  objection 
that  they  themselves  had  not  been  duly  serv- 
ed with  notice  of  said  motion,  and  only  ob- 
jected because  s«ne  oUter  unnamed  and  un- 
identified  defendants  had  not  been  served 
with  such  notice.  The  <mly  evidence  offered 


In  support  of  said  objection  was  the  orlgtaial 
notice  of  trial  of  the  cause*  «^ii<A  showed 
that  there  wore  quite  a  number  of  deftod- 
ants  who  had  at  t3ut  ttme  been  sored  with 
such  noUce;  but  as  to  what  Interest  they 
may  have  had  in  the  case,  partlcularty  after 
the  final  decree  of  foredoaure,  we  are  left 
oatlrely  tn  the  dark.  In  a  word.  It  is  no- 
where made  to  appear  how  these  defendants 
have  been  injuriously  affected  by  the  fact 
that  some  defendants  other  than  themselves, 
and  whose  interest  ia  not  diaCloaed,  were  not 
aerved  with  notice  ot  the  motion  to  »et  aside 
the  Sheriff's  return  of  sal& 

[4]  In  addition  to  tfie  foregolnls  consldera- 
tl(nis  the  fact  that  trial  courts  have  control 
of  th^  process^  and  that  tiie  trial  court  In 
this  particular  case,  upon  having  brought  to 
its  attrition  the  &ct  Uiat  the  sheriff,  aa  Its 
officer,  had'  made  an  equivocal  and  unsatla- 
factory  return  upon  the  order  of  aale  which 
had  been  Issued  to  him,  and  that  the  same 
was  unsatisfied,  would  have  had  full  power 
ex  parte\to  set  aside  sudi  return  and  direct 
a  new  ord«r  of  sale  to  be  Issued  and  execut- 
ed, brings  this  case  perilously  near  the  pcdnt 
of  being  a  frlvtdous  ai«>eal. 

Mo  error  awearing  npm  the'  face  of  Che 
record  before  us,  the  order  is  affirmed. 

We  concur:  WASTE,  P.  J.;  BAROIK, 
Judge  pro  tern. 


DHAKB  V.  TUCKER  et  tlx.    {CW.  2801.) 

(District  Court  of  Appeal,  EMrst  District,  Di- 
viBlon  2,  Oalifomia.  Aag.  27,  1919.  Re- 
hearing Denied  by  Snprane  Court  Oct  23, 
1919.) 

1.  Watkib  and  wAsn  oonaan  ^»166{4)  ~ 
Bbsbbvatioh  zn  dbbd  coHsnuED  vo  xir- 

CLtTDX  ONLY  WATXB  ACXUALLT  Xr»D  BT. 
OBAKTOB. 

Deed  reaerviiv  to  grantors  the  amount  of 
water  of  atrcam  formerly  "held,  used,  or  claim- 
ed" by  former  owner  held  to  reserve  only  por- 
tion of  the  water  actually  taken  and  aaed  by 
former  owner. 

2.  Pabtition  <^s98  —  ExEOcnoN  or  two 

DEEDS  BY  TENANTS  IN  COMMON  TO  EACH  OTH- 
■K  PABT  or  SAUE  TaANSACTZON. 

Where  children,  to  whom  father  Kad  deeded 
property  as  tenanta  in  common,  partitioned 
land  between  themselveB  by  two  deeds,  exe- 
cuted as  part  of  same  transaction,  one  of  the 
deeds.  In  being  constmed,  will  be  taken  in  con- 
nection with  the  other. 

3.  Waters  and  wateb  coubsbs  «3»44— Use 
tob  ibbioation  not  to  intebfvbe  wrpit 

BIOHTS  or  LOWXB  OWNBB. 

Upper  owner  has  no  right,  by  ase  of  water 
for  irrigatiim  purposes,  to  deprive  lower  owner 
of  sufBcient  water  for  his  domMjtic  purposes. 
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4.  Waters  ard  waive  ooitbseb  ^s>42»Bea- 
sonablb  usb  or  watbb  bt  upper  owiveb. 

What  is  a  reasonable  use  of  water  by  upper 
proprietor  depends  ap<»i  all  the  faets  and  dr- 
cnmstancfis  in  the  case. 

5.  WAmS  AITD  WATEB  OOUBBia  CSiTS  — 
BlQHlB  or  LOWIB  BIFABZAir  OWSm  TO  DI- 
VXBT  WABK  raOH  UPPEB  OWNEB. 

Riparian  proprietor  Is  entitled  only  to  tlie 
water  after  It  readies  his  land  is  its  nataral 
flow,  and  if  in  the  natural  flow  of  the  stream 
there  is  insnfficient  water  conducted  to.  lower 
owner's  land  for  his  uses,  be  has  not,  as  a  ri- 
parian owner  mmiTt  the  right  to  go  on  the 
land  of  an  upper  owner  and  divert  Uie  water 
from  there. 

6.  Watkm  and  watib  comam  •^162(11>— 
AMUDicATioir  or  wateb  BianxB  bxtwsen 

TWO  OWNEBS  NOT  AITECTIHa  BIQHT8  OT  LOW- 

XB  OWNEB. 
Adjudication  of  water  rights  between  up- 
per and  lower  riparian  owners  does  not  affect 
rights  of  other  lower  owners  not  parties  to  the 
action. 

T.  WaTBBS  and  WAXBE  00UB8K8  «S9l62(ll)— 

Adjudication  or  wateb  biohtb  undib 

DEED  IBOH  UPFBB  TO  LOWER  OWNER. 

Where  upper  owner's  deed  to  lower  owner 
gave  lower  owner  right  to  divert  water  at  point 
on  upper  owner's  land  after  npi>er  owner  had 
used  the  amount  of  water  "held,  used,  or  daim- 
ed"  by  a  former  owner  of  both  lands,  court,  aft- 
er awarding  nnter  owner's  successor  in  interest 
water  used  by  former  owner,  and  aXter  allow- 
ing lower  owner  water  for  domestic  uses,  prop- 
erly divided  the  water  lor  irrigation  jnirpoaes 
in  proportion  to  acreage  hdd  by  each. 

8.  Appeal  and  ebbob  «ss>1078(1)— Bbeor  in 

HOLDING  CKBTAIN  XAND  OF  UPPEB  OWNEB 
NOT  BIFABIAR  HABULESS. 

In  action'  involving  water  rights  of  upper 
and  low«r  owners,  holding  that  certain  land  of 
upper  owner  waa  nonriparian,  it  errori  was  not 
prejudicial  to  upper  owner,  where  a  greater 
anantlty  of  similar  land  of  lower  owner  was 
likewise  held  to  be  nonriparian,  and  where 
the  water  was  divided  in  proportion  to  acreage 
of  riparian  land. 

9.  Evidence  «s»448— Fabol  tebtwont  in- 
adhib8iblb  to  vaby  wbitteh  inatbuvent. 

Written  instruments,  which  are  not  ambig* 
uous,  may  not  be  varied  br  parol  testimony. 

Appeal  from  Superior  Court,  Napa  County ; 
A  B.  McKenzie,  Judge. 

Action  by  Harry  Clyde  Drake  against 
Charles  L.  Tucker  and  wife.  From  the  Judg- 
ment rendered,  plain  tiff  appeals.  Affirmed. 

Clarence  N.  BiggiDS,  of  Mapa,  for  appel- 
lant 

John  T.  Tork  and  Pen^  S.  King,  both  of 
Napa,  for  respondents. 

LANGDON,  P.  J.  This  is  an  appeal  by  the 
plaintiff  from  a  judgment  of  the  superior 
court  in  and  for  Napa  county,  dividing  the 


TUOEER 
P.> 


603 


waters  of  Bltehle  creek  between  the  plain- 
tiff and  the  defendants.  The  principal  ques- 
tion presented  to  this  court  ts  as  to  the  con- 
stmctiou  of  certain  deeds  In  the  record.  The 
facts  surrounding  tbe  execution  of  said  deeds 
are  briefly  as  follows:  From  1887  to  1905 
George  W.  Tucker,  the  father  of  the  defend- 
ant Charles  L.  Tuck»,  owned  146  acres  of 
land  situated  along  Ritchie  creek,  a  map  of 
which  land  is  in  evidence  in  this  action.  Dur* 
ing  a  part  of  this  time  he  sold  about  3,000 
gallons  per  day  of  the  water  of  said  creek 
to  the  county,  and  in  addition  used  what  he 
required  thereof  for  domestic  purposes  in  and 
abont  his  house  and  barn.  In  1905  he  deeded 
his  property  to  his  children,  who  held  it  as 
tenants  in  common.  One  of  the  <&ildren 
died  shortly  thereafter,  and  the  remaining 
children  partitioned  the  land  among  them- 
sclves  by  two  deeds,  which  it  Is  conceded 
were  executed  as  a  part  of  the  same  trans- 
action, and  which  deeds  are  tbe  key  to  the 
solution  of  the  controversy  here.  In  the 
first  deed  from  Charles  L.  Tucker,  one  of  the 
respcmdents  here,  and  George  H.  Tucker,  to 
their  dsters,  Ula  J.  Eadius  and  Martha  A. 
Culver,  ft  portion  at  tbe  land  waa  conveyed, 
whldi  haa  since  by  mesne  conveyances  be- 
come the  propoty  of  the  pbtlntUT.  This 
land  is  higher  on  the  stream  than  the  defend- 
ants' land.  The  deed  conveying  it  contains 
a  clause  granUng  to  plaintUfs  predecessors 
the  TigM.  to  tbe  amount  of  water  diverted  by 
George  W.  Tucker  at  a  point  in  Bitchle  creek 
specified  therein.  At  the  same  time  another 
deed  was  executed  by  Bachus,  Culver,  and 
George  H.  Tucker  to  Cbarlea  L.  Tucker,  re- 
spondent, conveying  an  undivided  three- 
quarter  interest  in  tbe  portion  of  the  land 
DOW  owned  by  defraidnnt  and  ccmtalnlng  a 
clause  granting  to'  said  Charles  U  Tucker 
the  right  to  divert  water  from  a  point  speed- 
fled  and  situated'  upon  the  land  now  held  by 
the  plaintiff,  after  the  amount  formerly  di- 
verted by  George  W.  Tucker  had  been  reserv- 
ed. Defendant  has  maintained  this  point  of 
diveraitm  up  to  the  time  of  the  action.  Plain- 
tiff has  resided  on  his  land  for  about  four 
years  and  has  diverted  water  from  a  point 
below  defendant's  said  point  of  diversion  un- 
til May,  1917,  when  plaintiff  placed  a  5-lndi 
pipe- in  the  stream  above  defendant's  point  of 
diversion  and  diverted  substantially  all  the 
water  of  the  stream,  so  that  the  defendant 
was  deprived  of  water  necessary  for  domestic 
and  Irrigation  purposes.  Defendant  remov- 
ed the  pipe  line  of  plaintiff  so  placed,  and 
plaintiff  sought  an  Injunction. 

The  clauses  in  the  deeds  upon  which  plain- 
tiff and  appellant  bases  his  claim  were  con- 
strued by  the  trial  court  In  a  manner  which 
Is  in  accordance  with  our  own  conclusions 
Defendant  contends  that  as  a  riparian  own* 
er  he  is  entitled  to  hta  proportion  of  the  wa- 
ter except  as  thatrrlght  is  modified  by  the 
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deeds.  The  first  deed,  In  vUch  Charles  L. 
and  George  B.  Tucker  are  tbe  grantors,  and 
Llla  J.  Eachus  and  Martha  A.  Oulver,  plain- 
tiff's predecessors  In  titl^  are  tlie  grantees, 
conreys: 

"All  of  tlie  water  right  acquired,  or  the  right 
to  divert  the  waters  of  Ritchie  creek  acqnired 
by  George  Tucker,  the  grantor  of  all  the  parties 
to  this  instrnmeot,  at  any  time  in  connectioD 
with  the  above-described  tract,  or  in  connection 
with  any  other  tract  of  which  the  foregoing 
tract  was  a  part,  and  which  said  water  is  now 
diverted  at  a  point  in  Ritchie  creek  southwest 
of  the  most  southerly  point  of  the  above-describ- 
ed land." 

Tbe  secoDd  deed.  In  wUch  Ula  J.  Bachns, 
MartlUi  G.  Galver  and  Cteorge  H.  Tucker  are 
grantors,  and  C!harlea  K  Tucker,  the  defend- 
ant. Is  the  grantee,  contains  tibe  following 
language: 

"Granting  to  the  said  Charles  L.  Tucker  the 
right  to  divert  water  from  Ritchie  creek  at  a 
point  about  450  feet  southwest  of  the  main 
county  road,  and  below  the  point  where  F.  Sal- 
mina  &  Co.  now  divert  wafer  from  said  creek; 
it  being  understood  and  agreed  that  Charles  L. 
Tucker  shall  only  have  the  right  and  privilege 
of  using  and  diverting  the  overflow  from  Ritchie 
creek  after  Lila  J.  Eacbus  and  Martha  A.  Cul- 
ver, or  either  of  them,  have  used  all  of  the  wa- 
ter formerly  held,  used,  or  claimed  by  George 
Tucker,  the  former  owner  of  the  146-acre  tract 
this  day  divided  among  the  parties  hereto,  they 
may  desire  for  any  and  all  purposes,  upon  the 
land  this  day  deeded  to  them,  and  after  said 
r.  Salmina  &  Co.  has  used  its  share  of  said 
water;  and  it  is  understood  and  agreed  that 
DO  right,  title,  or  interest  in  any  water  right 
of  said  George  Tucker,  or  any  water  right  ac- 
quired since  said  property  was  granted  to  the 
parties  hereto  is  hereby  granted." 

This  deed  reserves  to  the  grantors  only  the 
amount  of  water  formerly  "held,  used,  or 
claimed"  by  George  Tucker.  The  court  ad- 
mitted evidence  of  the  amount  of  water  used 
by  George  Tucker,  and  found  that  the  amount 
was  about  3,000  gallons  per  day  sold  to  the 
county,  and  sufficient  water  for  his  domestic 
uses  about  his  home  and  barn,  and  the  court 
therefore  allowed  the  plaintiff  such  amounts 
before  allowing  the  defendant  any  water  at 
all,  and  after  such  amounts  were  taken  by 
the  plaintiff,  If  any  water  remained,'  the 
court  allowed  the  defendant  sufficient  water 
for  his  domestic  uses  and  divided  the  balance, 
if  any,  between  the  plaintiff  and  defendant 
for  irrigation  in  the  proportion  that  the  acre- 
age of  each  bore  to  the  entire  acreage  of  the 
riparian  land.  Tbe  dedsloDS  are  to  the  effect 
that  In  running  water  there  can  be  no  ab- 
solute ownership ;  that  riparian  rights  do  not 
mean  ownership  in  any  special  portion  of 
the  water  of  a  stream  until  such  water  is 
actually  taken  and  used.  Kldd  v.  Laird,  15 
Cal.  161, 179,  76  Am.  Dec.  472;  Eddy  v.  Simp- 
son, 8  Cal.  249,  262.  68  Am.  Dec.  408;  Palm- 
er r,  B.  R.  Com.,  m  CaL  163,  168,  138  Fac; 
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997 ;  Fambam  on  Waters  and  Water  Bl^t^ 

VOL  2,  pp.  1565, 1666. 

[1,  2]  In  view  of  these  dedsions,  the  lan- 
guage of  the  deM  Is  clear.  George  W.  Tuck- 
er "held,  used,  and  claimed"  only  the  portion 
of  the  water  actually  taken  and  used  by  talm, 
whidk  amount  was  found  by  the  court  upon 
substantial  evidence.  The  deed  from  Charles 
L.  Tucker  by  which  appellant  claims  the 
grantw  deeded  away  bis  riparian  rights  must 
be  construed  in  connection  with  the  deed  to 
him,  as  both  are  admittedly  a  part  of  the 
same  transaction.  We  think  the  language  of 
that  deed  bears  out  the  jxinstructlon  placed 
upon  it  by  the  court.  The  deed  contains  a 
specification  of  tbe  exact  water  conveyed  by 
It  In  the  words: 

"And  which  said  water  is  now  diverted  at  a 
point  in  Ritchie  creek  southwest  of  the  most 
southerly  point  of  the  above  descritwd  land." 

The  evidence  regarding  the  amount  of  wa- 
ter dlTwted  at  that  point  at  the  time  the 
deeds  were  executed  Is  In  harmony  with  the 
Judgment  As  the  deeds  merely  reserved  to 
the  plaintiff's  predecessors  such  amounts  of 
water  aa  the  court  found  were  used  by 
Oeoi^e  Tucker — tbe  rights  in  the  remainder 
of  the  water  of  the  cre^,  as  between  tbe 
plaintiff  and  the  defendant,  are  governed  by 
the  law  applicable  to  riparian  owners. 

[8]  In  answer  to  appdlant's  contention 
that  he  la  entitled  to  use  the  water  for  irri- 
gation on  bis  land  before  the  defoidant  is  en- 
titled to  any  water  at  all  for  domestic  or 
other  nses,  we  quote  tiie  language  found  in 
the  declBi(m  In  tbe  ease  of  Alta  Land  &  Wa- 
ter Oo^  t.  Hancock,  85  CaL  219  at  page  230, 
24  Paa  640  at  page  647,  20  Am.  St  Rep.  217, 
at  page  224: 

"So  far,  the  right  of  a  riparian  proprietor  to 
the  use  (rf  water  tor  purposes  of  Irrigation  at 
all  has  been  assumed,  rather  tiiao  determined, 
and  has  been  properly  regarded  as  among  the 
last,  though  perhaps  not  the  least  important; 
of  his  riparian  rights;  one  that  must  be  always 
held  in  subordination  to  the  rights  of  all  other 
riparian  proprietors  to  the  use  of  water  for 
the  supply  of  the  natural  wants  of  man  and 
beast,  extended  to  the  occupants  of  each  and 
every  tract  held  as  an  entirety,  bordering  upon 
the  stream,  whatever  its  extent.  These  natu- 
ral wants  supplied  and  protected  the  riiftt  to 
a  reasonable  use  of  the  surplus  water  by  ths 
riparian  proprietor,  in  common  with  others  In 
like  situation,  for  purposes  cX,  irrigation,  has 
been  acknowledged  and  realised,  but  it  can- 
not be  extended  even  by  Imidication." 

See,  also.  Smith  v.  Corblt,  116  CaL  687,  48 
Pac.  725;  Learned  r.  Tangeman  et  at.,  65 
Cal.  334,  4  Pac  191. 

[4]  What  Is  a  reasonable  use  depends  upon 
all  the  facts  and  drcumstancea  of  the  case. 
Ferrea  v.  Knipe,  28  CaL  341,  87  Am.  Dec 
128 ;  Union  MUls,  etc.,  Co.  v.  Ferris,  2  Sawy. 
176,  Fed.  Cas.  Mo.  14,371 ;  DlUhig  t.  Murray, 
6  Ind.  824,  68  Am.  Dec  886;  EUtot  r.  Fitch- 
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hnrg  B.  R.  Co.,  10  Ouah.  (Mass.)  191,  at  pages 
193,  1»4.  57  Am.  Dec  85;  Timm  v.  Bear,  29 
Wis.  254,  260.  The  court  here  heard  evl* 
dence  opon  the  needs  of  the  parties,  the  na- 
ture of  the  land,  the  Tolume  of  the  stream, 
and  Its  variation  In  this  respect  at  different 
seasons,  and  we  think  properly  decided  that 
it  wonld  be  an  unreasonable  use  of  the  water 
under  all  the  tacts  and  circumstances  for  the 
plaintiff  to  nae  it  for  Irrigation  before  the 
domestic  uses  of  the  defendant  had  been  sat- 
isfied. The  court,  therefore,  after  reserving 
to  the  plaintiff  the  amount  reserved  to  him 
by  the  deeds,  allowed  him  water  for  his  do- 
mestic uses,  and  then  allowed  to  the  defend- 
ant water  for  his  domestic  uses  before  allow- 
ing the  plaintiff  any  water  for  irrigation. 
After  the  domestic  uses  of  the  defendant  were 
satisfled,  then  the  water  was  divided  betweoa 
the  plaintiff  and  defendant  for  Irrigation, 
having  regard  to  the  number  of  acres  of  ri- 
parian land  owned  by  each.  The  case  seems 
to  fall  within  the  rale  announced  In  the  case 
of  Bvans  v.  Merrlweather,  3  Scam.  (111.)  492, 
S8  Am.  Dec.  106,  where  it  Is  said  that  a  ripari- 
an owner  may  use  the  whole  of  the  stream, 
if  it  Is  necessary  to  satisfy  his  natural  wants. 
He  may  consume  all  the  water  for  his  do- 
mestic purposes,  including  water  for  bis 
stock,  but  if  he  deslrea  to  use  It  for  Irriga- 
tion or  manufactures,  and  there  be  a  low» 
proprietor  to  whom  Its  use  Is  essential  to 
supply  his  natural  wants,  or  for  his  stock, 
he  must  use  the  water  so  as  to  leave  enough 
for  such  lower  proprietor.  Where  the  stream 
Is  small,  and  does  not  furnish  more  than  suffi- 
cient to  an3wer  the  natural  wants  of  the  dif- 
ferent proprietors  living  on  it,  none  of  the 
proprietors  can  use  the  water  for  ettber  ir^ 
rfgatlon  or  manufacture. 

[B]  It  is  not  contended  that  the  land  of  the 
defendant  is  nonriparlan  land.  As  a  ripa- 
rian proprietor,  be  is  entitled,  it  is  true,  only 
to  the  water  after  it  reaches  his  laud  in  Its 
natural  flow,  and  if  in  the  natural  flow'  of  the 
stream  there  la  insnffldent  wat^  conducted  to 
defendant's  land  for  his  uses,  he  has  not,  as 
a  riparian  owner  merelj,  the  right  to  go  on 
the  land  of  an  upper  proprietor  and  divert 
the  water  from  there,  Anaheim  Union  Wa- 
ter Co.  V.  Fuller,  150  Cal,  at  page  332,  88  Pac 
978,  11  L.  R.  A.  (N.  S.)  1062.  A  riparian  pro- 
prietor's title  to  the  water  begins  only  wh^ 
it  reaches  his  land.  Hargrave  v.  Cook,  108 
CaL  72,  41  Pac.  18,  30  L.  R.  A.  390.  But,  In 
the  present  ca^,  defendant  does  not  rely  up- 
on his  riparian  right  for  the  privilege  of  go- 
ing upon  plaintiff's  land  and  diverting  the 
water.  The  deed  to  him  from  plaintiff's  pred- 
eCNsor  in  Interest  has  facilitated  the  en- 
joyment of  his  riparian  rights,  and  by  virtue 
of  the  contract  between  the  parties,  as  con- 
tained in  said  deed,  defendant  Is  given  the 
right  to  dlvCTt  water  from  Ritchie  creek  at 
a  certain  point  on  plaintiffs  land,  after  plain- 
tiff has  Qsed  for  aiqr  purpose  he  may  dedre 
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the  amount  of  water  "held,  used,  or  claimed 
by  George  Tucker,"  the  former  owner,  which 
amount  has  been  found  hy  the  court  and  sav- 
ed to  the  plaintiff. 

a,  7]  with  respect  to  the  fractional  divi- 
sion of  the  water  for  purposes  of  Irrigation, 
there  Is  no-  evidence  before  the  court  as  -to 
whether  or  not  there  are  yet  other  lofrer  ri- 
parian owners;  but,  if  there  are,  of  course* 
the  rights  of  such  owners  are  not  affected 
by  this  Judgment.  As  between  the  parties 
hereto,  the  division  seems  to  us  proper  and 
reasonable,  and  If  there  are  other  parties 
who  have  yet  Independent  rights.  In  a  prop- 
er proceeding  the  rights  of  the  riparian  pro- 
prietors now  before  the  court  may  be  declar- 
ed to  be  subject  to  such  rights  of  such  third 
parties,  but  such  adjudication  would  not 
change  the  relative  rights  of  the  parties  here- 
to as  between  each  other 

[I]  Appellant  objects  to  the  holding  of  the 
trial  court  that  certain  land  which  was  owned 
by  the  plaintiff,  but  was  divided  from  his 
main  tract  and  from  Ritchie  creek  by  a  strip 
of  land  used  for  the  operation  of  an  electric 
railroad  was  nonriparlan  laud.  The  fee  to 
the  strip  of  land  occupied  by  the  railroad 
had  been  granted  to  said  ctmipany  by  plain- 
tiff's predecessor  in  title.  It  becomes  unnec- 
essary for  us  to  pass  upon  this  auestlon  of 
law,  because,  as  pointed  out  by  the  respond- 
ent, this  ruling  was  not  Injurious  to  the 
plaintiff,  for  the  reason  that  the  court  held 
that  the  land  of  both  the  plaintiff  and  defend- 
ant lying  north  of  said  railroad  was  nonri- 
parlan, and,  as  shown  by  the  map,  more  of  the 
defendant's  land  was  thus  held  to  be  nonrlpa- 
rian  than  of  the  plaintiff.  As  the  water  was 
divided  In  proportion  to  the  acreage  of  ripari- 
an land  held  by  each,  after  Reserving  certain 
amounts  to  the  plaintiff,  the  plaintiff  would 
have  received  less  water  had  the  court  held 
this  strip  of  land  to  be  riparian. 

[9]  Appellant  objects  that  hk  was  not  al- 
lowed to  Introduce  evidence  of  the  negotia- 
tions and  understandings  of  the  parties  to 
the  deeds  at  the  time  they  were  executed. 
The  rule  is,  of  course,  beyond  dispute  that 
when  written  instruments  are  not  ambiguous, 
they  may  not  be  varied  by  parol  testimony. 
The  plaintiff  himself  admits  that  he  does  not 
consider  these  Instruments  ambiguous,  but  re- 
lies upon  certain  language  used  by  the  court 
in  the  course  of  the  trial  which  he  contends 
shows  that  the  conrt  oansldered  these  Instm- 
ments  ambiguous.  The  answer  to  ttiis  con- 
tention is  that,  in  arriving  at  Its  Judgment, 
the  court  did  not  treat  the  instruments  as 
ambiguous,  but  construed  them  without  the 
aid  of  parol  evidence,  and  this  court  flnds 
that  construction  to  be  correct  It  cannot  be 
held,  therefore^  that  these  Instruments  are 
ambiguous,  requiring  the  aid  of  parol  testi- 
mony for  their  Interpretation. 

The  Judgment  Is  affirmed. 

We  omcar:  HAVEOT,  J.;  BRIITAIN,  J. 
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(District  Court  of  Appeal,  First  District,  Dl- 
-viBion  1,  California.   Sept  2,  1919.) 

1,  Banxbuftot  «c»277— AcnoN  for  bskb- 

FIT  or  ESTAIS  ZH  DI8CBETI0N  OF  TKUBTEE. 

The  trustee  in  bankruptcy,  and  not  a  credi- 
tor or  any  number  of  creditors,  is  tbe  sole 
judge  of  when  or  whether  to  bring  actions  in 
the  interest  and  for  the  benefit  of  the  estate,  and, 
in  the  abswicc  of  an  alleged  abuse  of  discre- 
tion with  which  be  is  invested,  he  la  not  sub- 
ject to  tbe  dictation  or  control  of  thi  creditora 
of  the  estate. 

2.  Barksuftct  «s»20(1)  —  JtTBiSDicnon  or 

RDEBAL  COUBT  EXCLUSIVK. 
The  jurisdiction  of  the  federal  court  over 
the  assets  of  a  bankrupt  and  over  the  actions 
of  the  trustee  in  bankruptcy  is  exclusive,  and 
the  state  courts  have  no  jurisdiction  over  ei- 
ther during  the  pendency  of  the  proceedings; 
the  remedy  of  a  creditor  in  aoch  a  case  being 
}ty  application  to  the  federal  court 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Action  by  A.  W.  Greene,  as  a  creditor  of 
B.  B.  Tolmie,  etc.,  against  William  H.  Moore, 
Jr.,  as  trustee  In  bankruptcy  of  R.  B.  Tolmie, 
a  bankrupt  From  judgm^t  for  d^endant, 
plaintiff  appeals.  Affirmed. 

John  A.  WalUs,  of  Los  Angeles,  for  appel- 
lant 

Bowen  ft  BalUe,  Norman  A.  Ballle,  and 
Fredwick  W.  Lake,  all  of  Los  Angeles,  for 
respondeat 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  in  favor  of  the  defendant  after  an 
order  sustaining  his  demurrer  to  the  plaln- 
tlfTs  complaint  without  leave  to  amend. 

The  action  is  one  brought  by  the  plaintiff 
as  one  of  the  creditors  of  one  R.  B.  Tolmie,  a 
bankrupt,  the  plaintiff  purporting  to  bring 
said  action  on  behalf  of  himself  and  many 
other  creditors  of  said  bankrupt,  though 
who  or'  how  many  of  these  creditors  there 
are,  or  by  what  authority  the  plaintiff  as- 
sumes to  represent  them,  is  not  made  to  ap- 
pear. The  complaint  alleges  that  the  pro- 
ceedings In  bankruptcy  of  s&Id  Tolmie  are 
pending  in  the  United  States  District  Court 
of  the  Southern  District  of  California,  where- 
in the  said  Tolmie  has  been  duly  adjudicated 
a  bankrupt,  and  wherein  the  defendant  here- 
in has  been  and  still  Is  the  duly  appointed, 
qualified,  and  acting  trustee  of  the  estiite 
of  said  bankrupt.  ■  The  complaint  further 
alleges  that  the  plaintiff  herein  has  demand- 
ed of  such  trustee  that  he  cominence  a  cer- 
tain action  against  certain  parties  who  are 
alleged  to  have  seized  and  sold  certain  prop- 
erty of  said  bankrupt,  and  for  the  value  of 
which  said  parties  are  alleged  to  be  liable  to 
said  estate;    that  the  defendant  as  such 


trustee  has  refused  to  commence  said  action, 
by  which  refasal  tbe  plaintiff  and  tlie  otber 
parties  whom  he  assumes  to  represent  have 
been  damaged  in  tbe  sum  of  9862.27,  for  which 
sum  be  prays  Judgment  against  sidd  trustee. 
'  Tbe  defendant  demurred  to  tiiia  complaint 
upoa  two  main  grounds:  First,  that  said 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  second,  that 
the  court  bad  no  jurisdiction  of  the  subject 
of  the  action.  The  court  sustained  this  de- 
murrer generally  without  leave  to  amend- 

[1]  We  are  of  the  opinion  that  the  judg- 
ment of  the  trial  court  rendered  Att&r  mak- 
ing said  order  was  proper  for  both  of  the 
reasons  urged  in  said  demurrer.  The  com- 
plaint failed  utterly  to  show  any  abuse  of 
the  discretion  with  which  the  trurtees  of 
bankrapts  are  Invested  with  respect  to  the 
bringing  of  actions  In  the  interest  and  for 
the  benefit  of  the  estate.  He  and  not  a  credi- 
tor or  any  number  of  creditors  is  tbe  sole 
judge  of  the  matter  of  when  or  whether  to 
bring  such  actions;  and,  in  the  absence  of 
an  allied  abuse  of  the  discretion  with  which 
he  Is  Invested,  he  Is  not  subject  to  the  dicta- 
tion or  control  of  tbe  creditors  of  tbe  estate. 
In  re  Balrd  (D.  C.)  112  Fed.  960 ;  In  re  Co- 
lumbia ITOQ  Works  (D.  C.)  142  Fed.  234; 
Remington  on  Bankruptcy,  {  900.  There  be- 
ing no  averment  in  the  complaint  ber^n 
showing  any  abuse  of  this  discretion,  It  foil- 
ed to  state  a  cause  of  action. 

[21  But  the  order  of  the  court  in  sustain- 
ing said  demurrer  without  leave  to  amend 
is  sustainable  for  another  and  stronger 
reason.  The  proceedings  in  bankruptcy  were 
pending  1u  the  federal  court  at  the  time 
this  action  was  commenced,  and  tbe  defend- 
ant herein  was  then  and  still  is  the  duly  ap- 
pointed officer  of  that  co'urt.  Tbe  jurisdic- 
tion of  the  federal  court  over*  the  assets  of 
said  bankrupt  and  over  the  actions  of  said 
trustee  is  exclusive,  and  the  state  courts 
have  no  jurisdiction  over  either  during  the 
pendency  there  of  said  proceedings.  In  re 
Watts,  190  V.  S.  1,  23  Sup.  Ct.  718,  47  L.  Ed. 
9.13;  In  re  Anderson  (D.  C.)  23  Fed.  482; 
White  V.  Sehloerb.  178  U.  S.  542.  20  Sup.  Ot. 
1007,  44  L.  Ed.  1183.  None  of  the  cases  cited 
by  the  appellant  hold  to  the  contrary.  Tbe 
remedy  of  a  creditor  tn  such  a  case  as  this  is 
complete;  he  may  apply  to  the  federal  court 
for  relief  from  any  neglect  or  refusal  of  tbe 
trustee  to  perform  his  duty,  and  the  court 
upon  a  proper  showing  will  compel  him  to 
proceed  or  remove  him  for  hie  disobedience 
or  neglect  of  duty.  Tbe  exclusive  Jurisdic- 
tion to  thus  control  Its  officer  rests  vrltb  said 
court  It  follows  that  tiie  ordor  of  tbe  trial 
court  sustaining  the  defendant's  demurrer 
without  leave  to  amrad  was  proper. 

The  Judgment  is  affirmed. 

We  concur:  WA8TB,  P.  J.;  KBBBI- 
GAN,  J. 
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SIMPSON  et  nr.      SMITH.    (Civ.  21B6.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  Oalifdrnio.  Sept  2,  1919.) 

1.  Httbbakd  avd  win  ^s>i66— BxTncatrisH- 

HBNT  OF  FBIOa  HOTK  OF  HUSBAND  AS  CON- 

BIDEBATION  FOB  WIFE'S  ITOTE. 
Where  huBband  executed  a  note  and  handed 
it  to  defendant  wife  for  her  signature  and  she 
aevcral  days  after  matarity  of  note  affixed  her 
signature  thereto  and  returned  tiie  note  to  her 
husband,  who  thereafter  delivered  it  to  plain- 
tiffs with  the  understanding  that  it  replace  a 
prior  note  made  by  the  husband  before  Ms  mar- 
riage to  defendant^  there  was  a  snffident  con- 
aideration  to  anpport  defendant's-  promise  to 
pay. 

2.  Appeal  and  ebbob  ^931(1),  1010(1)— 

rilfDIKOS  BASED  ON  SCBSTANTIAL  EVIDENCE 
NOT  DZBTUBBED. 

Every  intendment  should  be  indulged  in  fa- 
vor of  the  findings  M  a  trial  court,  and  the  find- 
ings not  overtlixown  mi  appeal  unless  it  clearly 
appears  that  the  ccnduions  reached  are  vlth- 
oat  tlie  support  of  substantial  oTidenos. 

Appeal  from  Superior  Courts  Alameda 
County ;  James  Q.  Est^,  Judge. 

Action  by  M.  Ia  Simpson  and.  wife  against 
Elsie  Smith.  Judgment  for  defendant,  and 
plaiutiCrs  appeal.  Judgment  reversed,  and 
new  trial  ordered. 

Fltieerald,  Abbott  &  Beardsley,  of  Oak- 
land, for  aiqiMSlants. 

Wehunann,  Wood  A  Conha,  of  Alameda, 
for  respondent 


BARDIN,  Judge  pro  tem.  Platatlffs,  who 
are  husband  and  wife,  brought  this  action  to 
recover  a  judgment  for  the  balance  due  of 
the  principal  and  Interest  of  a  promissory 
note  made  by  the  defendant  and  her  husband, 
B.  8.  Smith,  since  deceased,  dated  April  20, 
1912,  and  payable  one  day  after  date  "to  M. 
L.  Simpson  or  S.  E.  Simpson."  The  defend- 
ant, who  had  judgment  below,  denies  liability 
upon  two  grounds:  (1)  That  there  was  no 
consideration  for  the  promise  of  the  defend- 
ant ;  and  (2)  that  the  signature  of  defendant 
to  said  note  was  procured  under  duress  and 
through  the  undue  Influence  of  plaintiffs  and 
the  husband  of  the  defendant. 

The  court  found.  In  effect,  among  other 
fftcts,  that  the  defendant  did  not,  for  value 
received,  execute  to  the  plalntUfs  the  promis- 
sory note  sued  upon ;  that  the  defendant  had 
never  received  any  consideration  of  any  na- 
ture whatsoever  for  signing  said  promissory 
note ;  that  there  was  no  consideration  for  de- 
fenflant  signing  said  note;  and  "that  no  detri- 
ment of  any  Iclnd  or  nature  was  suffered  by 
the  plaintiffs  •  •  •  or  either  of  them  by 
reason  of  said  instrument" 

The  aSirmatlTe  aUegatlmis  contained  in  de- 


T.  SMITB  607 
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fendanfs  answer  relative  to  the  charge  that 
plaintiffs  procured  the  defendant's  signature 
to  the  note  in  question  through  duress  and 
undue  influence  were  adopted  by  the  trial 
court  in  Its  findings  us  true,  yet  there  Is 
no  evidence  whatever  In  the  record  wEIch 
sustains  such  findings.  They  are  so  clearly 
unsupported  by  the  evidence  that  they  were 
probably  made  through  in&dvertence. 

From  a  review  of  the  evidence  adduced  at 
the  trial,  and  which  was  believed  by  the  trial 
court  to  warrant  the  finding  that  there  was 
no  consideration  for  the  promise  of  defmdant 
contained  In  the  promissory  note  sued  npon, 
we  discover  the  following  germane  and  un- 
contradicted facts: 

[1]  The  note'in  suit  was  the  outgrowth  of 
the  demands  of  plaintiff  M.  L.  Simpson  fof 
the  payment  of  a  prior  promissory  note,  then 
due  and  unpaid,  made  by  the  husband  of  de- 
fendant and  presumably  payable,  as  stoted 
in  respondent's  brief,  to  both  plaintiffs.  The 
prior  note  was  made  previous  to  defendant's 
marriage,  and  the  consideration  therefor  had 
passed  solely  to  the  said  husband  of  defend- 
ant and  she  was  not  obligated  In  any  manner 
under  it.  Under  pressure  of  plaintiff  M.  h. 
Simpson  for  payment  of  the  first  note,  or  that 
its  payment  be  secured,  the  note  In  suit  was 
drawn,  dated,  and  signed  by  the  husband  of 
defendant  and  he  thereupon  handed  the  note 
to  defendant  for  her  signature.  Several  days 
later,  and  after  its  maturity,  she  affixed  her 
signature  to  the  face  of  the  note  and  return- 
ed it  to  her  husband,  who  thereafter  deliv- 
ered it  to  the  plaintiffs  with  the  undwstand- 
ing  that  It  replace  the  first  note. 

It  does  not  appear  from  the  evidence  that 
the  def»dant  participated  directly  in  the 
arrangement  whereby  tba  antecedent  debt 
was  diadiai^ed  by  the  execution  of  the  new 
not^  other  than  by  signing  the  note  in  suit 
and  deliv^ng  it  to  her  husband.  S<mie  two 
years  thereafter  the  present  action  was  be- 
gun to  enforce  the  payment  of  the  balance 
due  and  unpaid  on  the  note  last  executed. 

It  Is  contended  by  the  defendant  that,  since 
the  note  in  snlt  was  not  delivered  until  after 
Its  maturity,  it  became,  In  legal  ^ect,  a  de- 
mand note  which  the  parties  might  sue  upon 
as  soon  as  delivered;  and  that  therefore  no 
detriment  or  prejudice  was  suffered  by  the 
plaintiffs,  for  there  could  be  no  enforceable 
forbearance  to  sue  under  the  circumstances; 
and  that,  since  the  element  of  forbearance 
to  sue  was  not  present  there  was  no  consid- 
eration for  the  promise  of  the  defendant. 

But  this  theory  eliminates  the  real  con- 
sideration for  the  execution  of  the  note  In 
suit  The  consideration  for  the  signature 
of  the  defendant  to  such  note  Is  not  grounded 
upon  the  forbearance  of  ^ther  of  plaintiffs 
to  sue  upon  an  antecedent  debt  but,  Instead, 
upon  the  extinguishment  of  the  prior  note  of 
the  husband  of  defendant   The  reUuquIsh- 
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ment  of  all  li^ts  under  that  note  cmnstltated 
radk  a  detilmait  and  ^«Jadlce-to  the  r^ts 
of  tbe  pla^tiffa  as  to  provida  a  sofBdent 
conalderattott  to  mpport  the  snomlae  of  the 
defendant  to  pay  the  note  sued  upon.,  Stroud 
T.  Thomas,  189  OaL  274,  72  Pac.  100^'  96  Am. 
et  Rep.  Ill;  Ijyoa  r.  Robertson,  6  Cal. 
Unrep.  300,  tfO  Pac.  990;  Hobson  r.  Eassett, 
76  Cel.  203,  IS  Patf.  820^  9  Am.  St.  Bep.  193 ; 
miler  &  Xiux  T.  Dunlap,  28  CaL  App.  3^3, 152 
Pac.  S09;  section  1606,  CIt.  Code; 

In  Stroud  T.  Thomas,  supra,  tbe  court  used 
Uie  following  language: 

"The  contention  of  the  appellant  that  a  pre- 
existing  debt  is  not  a  anfficient  consideratioD  for 
the  execution  of  a  note,  so  fai;  as  the  sureties 
tiiereon  are  concerned,  where  the  obligation  for 
the  pre-existing  debt  Is  canceled  upon  the  de- 
Uvcry  of  the  new  note,  does  not  morit  disene* 
don.  It  is  well  settled  that  sudi  a  considera- 
tion is  sufficient  as  a  foundation  for  the  prom- 
ise of  the  luretlfli,  as  vdl  aa  that  of  the  prin- 
cipals." 


Counsel  for  the  respondent  places  undue 
reliance  upon  the  cases  of  Westphal  v.  Nevllla, 
92  Cal.  546,  28  Pac.  678,  and  Wbelan  t. 
Swain,  132  Cal.  389,  64  Pac.  560.  We  per- 
ceive nothing  in  those  cases  contained  which 
la  in  disagreement  with  the  views  herein  ex- 
pressed. In  Westphal  v.  Nevills,  supra,  It 
was  held  that  the  detriment  to  the  plaintiff 
by  reason  of  time  given  to  make  payment  of 
an  antecedent  debt  was  sufQdent  considera- 
tion to  support  the  promise  of  the  appellant 
The  effect  of  the  relinquishment  of  rights 
under  an  antecedent  note  or  debt  was  not 
involved.  And,  In  the  case  of  Whelan  v. 
Swain,  supra,  the  consideration  supporting  a 
promissory  note  was  based  not  only  upon  a 
forbearance  to  sue.  hut  also  because  "tbe  old 
note  was  snrrendered." 

[li  While  we  are  aware  that  every  Intend- 
ment shotEld  be  Indulged  In  favor  of  the  find- 
ings of  a  trial  court,  and  that  they  should 
not  be  overthrown  on  appeal  unless  It  clear- 
ly appears  that  the  conclusions  reached  are 
without  the  support  of  substantial  evidence, 
yet  lu  this  particular  case  it  clearly  appears, 
from  the  uncontradicted  testimony  adduced 
at  the  trial,  that  the  consideration  for  the 
signature  of  the  defendant  to  the  note  -sued 
upon  was  the  relinquishment  by  plaintiffs  of 
rights  under  the  prior  note  referred  to. 

The  findings  of  the  trial  court  to  the  effect 
that  there  was  no  consideration  for  the 
execution  of  the  note  In  suit  by  the  defendant 
Is  without  suffldent  support  In  the  evidence. 
The  resulting  Judgment  cannot,  therefore, 
be  upheld. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 

We  ooncmr:  WASTB.  P.  J.;  BIOH- 
ABDS,  J. 


AUEBICAN  TRUST  ft  BANKING  OO.  T- 

DNION  SECURITY  CO. 

LOWS  v.  AMERICAN  TRUST  ft  BANKING 
CO.  «t  al, 

(Olv.  3002.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  Oalifornia.  Sept  3,  1919.  Rehearine 
Denied  by  Supreme  Court  Oct  28,  1919.) 

1.  COBPORATIOIVS  ^S>12Z  —  BOHA.  TUXK  PUS- 
OHABBB  OH  EXEOUTIOn  BAIMl  OF  ffTOOK  PBO- 
TBCTEU  AGAINST  FKIOK  PLEDQEB. 

A  bona  fide  purchaser  at  an  ^ecatlon  sale 
of  stock  standing  in  the  name  of  a  judgment 
debtor  on  the  bo<^  of  the  corporation  is  pro- 
tected in  tbe  purchase  against  a  prior  pledgee 
holding  a  certificate  evidencing  said  stock  as 
security  for  an  antecedent  Indebtedness,  in  view 
of  Civ.  Code,  8  324,  as  to  transfers  not  entered 
on  books  affecting  parties  only. 

2.  COBFOBAIIONS  <ES>123(4)  —  FZJEOOES  OP 
STOOE  UAT  GAUSS  BOOKS  TO  SHOW  XBANSAC- 

TION. 

Pledgee  of  corporate  stock  had  right  to  com- 
pel compan)'  to  cause  nature  of  transaction  to 
be  so  altered  on  its  books  aa  tD.show  names  of 
pledgor  and  pledgee,  number  or  designation  of 

shares,  and  date  of  transfer. 

3.  COBPOBATIONS  «=>122  —  BONA  TIDE  PUB- 
CHASBB  FOB  VALTJE  OT  STOCK. 

One  who  purchases  corporate  stock  at  a 
sale  undo:  his  own  judgment  without  actual  or 
constructive  notice  of  alleged  defects  ia  title 
thereof,  is  a  bona  fide  purchaser  for  valae ;  the 
rule  as  to  a  bona  fide  purchaser  applying  to 
sales  of  corporate  stock. 

AK>eal  from  Superior  Court,  Los  Angeles 
County ;  John  M.  Tork,  Judge. 

Action  by  the  Amradcan  Trust  ft  Banking 
Company  against  the  Union  Secnrlty  Com- 
pany, In  whldt  L.  P.  Lowe  Interraied.  Judg- 
ment for  the  Intervener,  and  the  plaintiff  ap- 

peals.  Affirmed. 

Qray,  Barber  ft  Bowen  and  Donald  Barker, 
all  of  Los  Angeles,  for  appellant. 

Swanwick  ft  Donilblly,  of  Los  Angeles, 
for  respondent. 

WASTE,  P.  J.  Plaintiff  brought  this  ac- 
tion against  the  Union  Security  Company, 
seeking  to  compel  def^daut  to  enter  a  trans- 
fer of  certain  shares  of  its  own  stock  upon 
Its  books,  showing  ownership  therein  In 
plaintiff,  and  to  Issue  to  plaintiff  a  certificate 
therefor.  From  the  chronological  statement 
of  the  facts  It  appears  that  one  Brown,  the 
owner  of  70  shares  of  the  capital  stock  of 
defendant;  Union  Security  Company,  In- 
dorsed a  certificate  of  this  stock,  and  d^v- 
ered  It  to  the  plaintiff  as  a  pledge  and 
security  for  an  obligation  held  ^  plaintiff 
against  the  corporaticm,  of  whldb  Brown  was 
presldoit   Plaintiff  took  no  steps  to  have 
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the  records  of  the  Union  Security  Company 
Bhow  the  transfer,  or  Its  interest  in  the 
said  stock  as  pledgee,  until  long  after  the 
rights  of  Intervener  and  cross-complainant 
Lowe  had  attached  to  said  stock  as  here- 
inafter stated. 

AftMT  the  delivery  of  the  stock  certlflcate 
and  pledge,  one  Randall  commenced  an 
action  In  the  superior  court  of  Los  Angeles 
county  against  Brown,  and  caused  an  at- 
tachment to  be  regularly  issued  and  levied 
upon  the  said  70  shares  of  stock,  then  stand- 
ing in  the  name  of  Brown  <»i  the  books  of 
the  Union  Security  Company.  Judgment 
was  entered  In  this  action  in  favor  of  Ran- 
dall against  Brown,  and  execution  upon  the 
said  judgment  was  Issued  and  levied  upon 
the  said  70  shares  of  stock  still  standing  in 
Brown's  name  on  the  books  of  the  company. 
The  sheriff  of  Los  Angeles  county  duly  sold 
said  stock  to  Randall  In  satisfaction  of  his 
judgment,  and  delivered  a  certiScate  of  sale 
thereof  In  regular  form.  Randall  had  no 
notice  or  knowledge  of  plalntlfTs  egultles  In 
the  stock  until  long  after  his  purchase  at 
the  execution  sale  in  satisfaction  of  the  judg- 
ment against  Brown  and  receipt  of  the  cer- 
tificate ct  sale  from  the  sheriff.  He  prompt- 
ly  presented  this  certificate  to  the  Union 
Security  Company,  and  demanded  transfer 
of  flie  Bald  TO  Bhares  In  his  name  on  the 
books  ot  the  company.  As  the  compa^  had 
no  knowledge  of  any  adverse  Interest  in  or 
claim  to  the  stock.  It  issued  to  Randall  a 
certificate  for  TO  ^res  of  Its  capital  stoc^ 
in  lieu  of  said  certificate,  standli^  on  Its 
boi^B  In  the  name  of  Brown.  Bandall  there- 
after indorsed  and  d^lvered  said  certlflcate 
of  atock  to  Lowe,  ttie  intervoier,  who  also 
took  the  same  without  notice. 

Some  time  thereafter  the  certlflcate  of 
stock  which  Brown  had  delivered  as  a  pledge 
to  plaintiff  was  aaiu  and  assigned  to  plaintiff 
in  satisfaction  of  the  d^t  for  which  It  was 
held  as  secnrl^.  Plaintiff  presoited  the  cer- 
tificate, with  the  assignmoit  tbmof  to  the 
Union  Secarit7  Company,  and  demanded  ttte 
transfer  of  such  shares  be  made  to  defendant 
upon  the  books  of  said  company.  The  Union 
Security  Company  refused  to  comply  with 
the  demand,  and  plaintiff  commenced  this 
action  to  compel  It  to  do  so.  L.  P.  Lowe 
intervened  In  th^  action,  and  by  cross-com- 
plaint against  plaintlfl  and  defendant  al- 
ibied, in  Eubstance,  the  foregoing  facts, 
which  at  the  trial  were  stipulated  as  the 
facta  of  the  case.  Judgment  was  entered  in 
favor  of  Lowe,  adjudging  him  to  be  the 
owner  of  the  stock.  Plaintiff  moved  for  a 
new  trial,  which  was  denied,  and  now  ap- 
peals from  the  judgment 

[1]  Succinctly  stated,  the  question  for  the 
court  on  this  appeal  is  whether  or  not  a 
bona  fide  purchaser  at  an  execution  sale  of 
stock  standing  In  the  name  of  a  Judgment 
debtor  on  Uie  books  of  the  corporatton  is 


(18*  p.) 

protected  In  the  purchase  against  a  prior 
pledgee  holding  a  certlflcate  erldenclng  said 
stock  as  security  for  an  antecedent  Indebted- 
ness of  the  judgment  creditor.  The  lower 
court  answered  this  question,  we  bellsve  cor- 
rectly, In  the  affirmative. 

[2]  When  pliilntlff  acquired  the  stock  in 
question  in  pledge  from  Brown,  It  had  a 
right  to  ccHupel  the  Union  Security  Company 
to  cause  the  nature  of  the  transaction  to  be 
so  entered  upon  its  books  as  to  show  the 
names  of  the  pledgor  and  the  pledgee,  the 
number  or  designation  of  the  shares,  and 
the  date  of  the  transfer.  Spreckels  v.  Ne- 
vada Bank,  U3  Cal.  272,  277,  45  Pac.  329, 
331  (33  L.  R.  A  459,  M  Am.  St  Rep.  318). 
As  was  said  in  that  case: 


"All  this  may  be  done  to  the  full  protection 
ot  the  pledgee's  rights  without  the  surrender 
of  the  certificateB,  their  cancellation,  and  the 
issuance  to  bim  of  new  ones,  and,  when  done, 
the  pledgee  would  be  fully  protected  against  a 
subsequent  purchaser,  who  would  be  charged 
with  the  constructive  notice  which  the  entries 
upon  the  bodn  of  the  corporation  import ;  and, 
upon  the  other  hand,  then  would  be  preserved 
to  the  jieisor  aU  the  rights  incident  to  faia  own- 
ership under  the  pledge." 

Sectlfm  324)  Of  the  Civil  Code  provides 
tliot  Bharea  of  stock  may  be  transferred  by 
Indorsement  and  delivery  of  the  certificate 
but  that  such  transfer  Is  not  valid,  except 
betwe^  the  parties  thereto,  until  same  is  so 
entered  upon  the  books  of  tiie  corporation  as 
to  show  the  names  of  the  parties,  by  and  to 
whom  transferred,  the  number  or  designation 
of  the  shares,  and  the  date  of  the  transfer. 
It  has  been  determined  by  the  dedBions  ot 
the  Supreme  Court  of  this  state,  inters 
pretlng  these  provisions,  that  even  without 
entry  upon  the  books  of  the  corporation  such 
a  transfer  is  valid  as  against  all  but  Inno- 
cent purdiasers  and  transferees  In  good 
faith,  for  value,  and  without  notice.  Actual 
notice  to  such  an  intending  mndiasar  by  one 
having  a  prior  claim  upm  the  stock,  even 
though  his  claim  be  not  noted  in  the  books 
of  the  corporation,  Is  suffident.  Spreckels 
V.  Nevada  Bank,  supra,  and  cases  dted.  In 
the  case  at  bar  the  subsequent  purchaser  at 
the  execution  sale  had  no  actual  notice, 
nor  constructive  notice,  which  the  entries 
on  the  books  of  the  corporation,  referred  to 
in  the  decision  just  quoted,  would  have  Im- 
ported. We  are  of  the  opinion,  therefore, 
that  plaintiff  omitted  to  take  an  ordinary 
business  precaution  as  well  as  to  perform  Its 
duty  when  It  failed  to  cause  a  proper  entry 
of  the  transaction  between  Itself  and  de- 
fendant's pledgor.  Brown,  to  be  entered  upon 
the  books  of  the  Union  Security  Company 
for  Its  protection,  as  the  section  of  the  Code 
referred  to  contemplated. 

Lowe,  as  the  purchaser  at  the  execution 
sale  under  his  judgment  without  notice  of 
fba  previous  assignment  of  Qie  TO  shares  of 
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stock  to  the  plaintiff,  took  the  stock  dis- 
charged of  the  plaintiff's  Hem  (Farmers'  Na- 
tional Gold  Bank  v.  Wilson,  B8  CbI.  600), 
and  was  entitled  to  hare  the  certificate  of 
such  shares  reissued  to  him  as  such  pur< 
chaser  (West  Coast  Safety  Faucet  Go.  t. 
WuMT.  13S  Cal.  31S,  816,  65  Pac.  622,  86  Am. 
St.  Rep.  171). 

[S]  Lowe,  purchasing  the  stock  at  a  sale 
under  his  own  Judgment,  without  actual  or 
constructlTe  notice  of  alleged  defects  In  the 
title  thereof,  was  a  bona  fide  purchaser  for 
value.  Cady  t.  Purser,  181  Cal.  6S2,  559.  68 
Pac.  844.  82  Am.  St.  B^.  391;  Foorman  T. 
Wallace,  75  Cal.  G52,  17  Pac.  680;  Hunter  v. 
Watson,  12  Cal.  877,  73  Am.  Dec.  643.  The 
rule  as  to  a  bona  fide  purchaser,  applies  to 
sales  of  corporate  stock.  Anglo-Callfomla 
Bank  v.  Grangers'  Bank,  63  Cal.  350 ;  Winter 
T.  Belmont  Mining  Co.,  63  Cal.  428.  Within 
the  rule  announced  Interrtfier  Lowe  was  a 
bona  fide  purchaser  In  good  faith,  for  value, 
without  nptice. 

The  Judgment  la  afflrnied. 

We  concur:  BIOHABDS,  J.;  KEBRI- 
OAN.  J. 


OTJBTIS  T.  ARNOLD.    (OIt.  29B7.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Sept.  2,  1919.  Rehearing 
Denied  Oct.  2,  3019;  Denied  by  Supreme 
Court  Oct  28,  1919.) 

1.  LANDX.OID  AND  TENAHT  4S;»18409-^llGHT 

OF  ussBK  TO  DBPosrr  wna  xahdlobd  oit 

TKBUNATION  OT  LSA8B. 
Where  money  was  deposited  by  a  lessee  as 
security  for  payment  of  rent,  the  lessee  is  en- 
titled, on  termination  of  the  lease,  to  a  return 
of  the  Bum  deposited  less  the  amount  of  rent 
due  and  unpaid  at  the  time  of  termination; 
but,  If  the  snm  was  paid  by  the  lessee  as  a 
bonus  to  induce  the  lessor  to  make  the  lease, 
the  lessee  is  not  entitled  to  recOTer  back  any 
part  of  the  bonus  on  cancellation  of  the  lease 
by  the  lessor  for  justifiable  cause. 

2.  Lardlobd  and  tenant  «=»184(^— Reoot- 
xbt  bt  lxbsia  of  deposit  had!  with  zand- 

I.OKD. 

Assignee  of  the  lessee  keU  not  entitled  to 
ncorer  a  payment  of  $300  made  by  the  lessee 
on  execution  of  the  lease,  it  appearing  that  the 
lease  was  terminated  because  of  the  breach  of 
covenant  as  to  payment  of  rent;  the  provision 
as  to  repayment  excepting  termination  of  the 
lease  for  lessee's  breach  of  contract 

3.  Landlobd  and  tbnant  «=3l8S(l)— Right 

OF  TENANT  TO  HAKE  BBPAIBS  AND  CHABQE  TO 

'  LANDLOBD. 

Where  a  lease  provided  that  the  landlord 
should  repair  defects  in  the  premises  which 
should  appear  in  the  first  year  after  completion 
and  that  tbe  lessee  waived  all  rights  to  make 
repairs  at  the  expense  of  the  lessor,  as  provided 


in  Civ.  Code,  |  1942,  held,  that  tbe  lessee  could 
not  justify  refusal  to  pay  rent  because  the  lessor 
refused  during  the  third  year  after  completicai 
of  the  premises  to  make  repairs,  which  repairs 
were  then  made  by  the  leasash 

Appeal  irom  Superior  Court,  City  and 
County  ot  San  Frandsoo;  Daniel  C.  Deasy, 
Judge. 

Action  by  Fannie  Slater  Curtis  against  Ella 
H.  Arnold.   From  a  Judgment  for  defendant 
and  an  ord»  denying  new  trial,  plaintUC 
peals.  Affirmed. 

&  H.  Countryman,  oif  Ban  Francisco,  for 
appellant 

Burrell  G.  White  and  John  Ralph  Wilaon. 
both  <tf  San  Francisoo,  for  respondent 

WASTE,  P.  J.  The  plalntUt  aj^ieals 
a  Judgment,  and  asks  for  a  review  of  the  or- 
der doiylng  a  motion  for  a  new  trial.  Tbe 
controversy  Involves  tbe  sum  of  $3,000,  on 
deposit  under  the  terms  of  a  written  lease 
dated  March  7,  iSlO,  between  defendant,  as 
lessor,  and  Charles  LoefBer,  as  lessee.  The 
Interests  and  rights  ol  the  lessee  have  been 
transferred  to  plaintiff. 

The  first  paragraph  ot  the  lease  reads  as 
follows: 

"For  and  in  consideration  of  tbe  sum  of  three 
thousand  dollars  ($3,000)  gold  coin  of  the  Unit- 
ed States  of  America,  the  receipt  of  which  is 
hereby  acknowledged,  Ella  H.  Arnold,  of  the 
city  and  county  of  San  EVsndsco,  state  of 
California,  agrees  to  make  and  enter  Into,  and 
does  hereby  make  and  enter  into,  to  and  with 
Charles  I^oeffler  of  tbe  same  place  the  following 
lease,  upon  the  terms  and  conditions  herein 
specified,  to  wit" 

Then  follows  an  ordinary  lease  made  and 
entered  into  between  the  parties,  under  the 
terms  of  wh^ch  the  lessor  agrees  to  etect  a 
certain  flve-story,  class  G,  building  In  accord- 
ance with  plans  and  spedflcatlons  therein 
particularly  ref^red  ti^  for  a  period  of  10 
years,  from  and  after  the  date  of  completion 
of  the  building,  at  the  total  rental,  or  sum, 
of  9102,500,  In  monthly  payments  (the  first 
month's  rent  being  free)  of  9875  per  month, 
for  the  first  five  years  of  the  lease,  and  ¥82S 
for  the  next  four  years  and  seven  months  of 
the  term.  Nothing  Is  said  In  the  lease  as  to 
the  amount  of  rent  to  be  paid  by  the  lessor 
for  the  last  five  months  of  the  term. 

It  was  expressly  covraianted  in  the  lease 
that  the  lessor  should,  at  her  own  cost  and 
expense,  keep  the  roof  and  exterior  of  the 
premises  in  good  order,  condition,  and  r^ir 
during  the  term  of  the  lease,  and  should  like- 
wise, at  her  own  cost  and  expense,  repair  or 
cause  to  be  repaired  any  defects  In  the  pra- 
ises which  should  appear  during  the  first 
12  months  after  the  completion  and  accept- 
ance of  said  building,  if  the  defects  resulted 
from  the  settling  of  the  walls,  shrinkage  of 


^s»For  oUier  cemi  see  same  topto  and  KBT-NUUBBR  la  aU  Kejr-NumtMred  DIceata  and  Indtxss 


Digitized  by 


Google 


CalO  OUBTIS  V.  ARNOLD 

(IH  P.) 


timbers,  defecUve  plomUn^  or  ottier  defiacts 
due  to  construction. 

'It  was  farther  stLpuIated  in  the  lease  tbat, 
otiierwise  than  as  above  stated,  the  lessor, 
after  taking  possession  of  the'  premises, 
should  beep  and  maintain  the  Interior  of  the 
same  in  good  order,  condition,  and  repair 
during  his  occupancy;  the  injury  thereto  or 
destruction  thereof  by  the  act  of  God  or  the 
elements  or  other  cause  beyond  the  control 
of  the  lessee  being  excepted.  The  lessee  ex- 
pressly waived  all  rights  to  make  repairs  of 
said  premises  at  the  expense  of  the  lessor, 
as  provided  in  section  1942  of  the  Olyll  Code 
of  the  State  of  California. 

A  further  stipulation  tn  the  lease  is : 

"That  In  the  event  of  the  determination  of 
this  lease  prior  to  the  explratlott  of  the  ten  year 
term  hereby  demised,  for  any  reasim  or  eaoae, 
except  a  breach  of  covenant  by  the  lessee,  the 
lessor  will  pay  to  the  leasee  the  sam  of  three 
thonsand  (^,000)  dollars  in  gold  coin  of  the 
United  States  of  America,  together  with  inter- 
est thereon  from  the  date  of  the  completion  of 
said  building,  at  the  rate  of  four  (4%)  per  cent, 
per  annum,  comi>onnded  annnally,  provided  bow- 
ever^  that  if  such  tenninstion  shall  occnr  dur- 
ing the  last  five  months  ot  said  term,  the 
amount  so  payable  shall  be  reduced  at  the  rate 
of  nine  hundred  and  twen^-five  (1925)  dollars 
per  month  for  each  of  said  months  as  shall  have 
expired  prior  to  said  termination.  It  is  under- 
stood end  agreed  that  this  lease  ahsll  not  be 
assigned  without  the  wriften  consent  of  tbe 
lessor.  It  is  understood  that  if  the  lessee  shall 
in  all  respects  fully  comply  with  the  terms,  con- 
ditions and  covenants  9i  this  lease,  he  shall 
have  the  v!ae  of  tbe  above  described  premises, 
herein  leased  for  the  last  five  mouths  of  the 
term  herein  named  and  provided,  free  of  rent, 
and  said  free  rent  is  conditioned  upon  the  full 
compliance  with  the  performance  of  all  condi- 
ti<His  and  covenants  of  this  lease  by  said  lessee 
both  before  and  dining  the  said  last  five  months 
bereot" 

The  building  was  completed,  and  posses- 
sion taken  by  the  lessee,  on  or  about  the  31st 
day  of  Decranber,  1910.  The  rent  for  the 
month  of  September,  1914,  was  not  paid.  De- 
fendant served  on  plaintiff  a  notice,  requir- 
ing Mm  to  pay  the  rent  within  three  days 
or  deliver  possession  of  the  premises.  Plain- 
tiff moved  out  of  tbe  premises  within  the  pe- 
riod given,  and  defendant,  in  writing,  accept- 
ed the  keys  and  posaessicai  of  tbe  leased  prop- 
erty. 

[1]  During  plaintiff's  occupancy  of  the 
house,  certain  structural  defects  in  the  build- 
ing developed,  and  plaintiff,  after  calling  the 
attention  of  the  defendant  to  these  matters, 
exi)ended  certain  sums  of  money  in  making 
repairs.  Plaintiff  brought  this  action  for  tbe 
recovery  of  the  83,000,  and  Interest,  paid  by 
her  assignor  to  defendant,  under  the  provi- 
sion of  the  lease  that  has  been  referred  to. 
Defendant  filed  an  answer  and  cross-com- 
plaint for  the  amoimt  of  the  rent  for  the 
month  of  September,  1914.  Plaintiff,  in  aii- 
na  to  tbe  eroaa-complalnt,  asserted  ttie  right 


fill 

to  offset  the  claim  for  the  rent  for  that 
month  by  the  sum  of  money  she  expended  in 
making  the  repairs  to  the  premises  hereinbe- 
fore and  hereinafter  referred  to.  At  the  trial 
defendant  dismissed  her  cross-complaint, 
leaving  as  the  only  issue  to  be  tried  by  the 
court  the  question  of  the  right  of  plaintiff  to 
recover  the  $3,000.  The  court  eventimlly 
held  that  by  the  failure  of  plaintiff  to  pay 
the  rent  in  cash  for  September,  1914,  she  had 
so  violated  the  covenants  of  the  lease  that, 
.under  its  terms,  she  was  not  entitled  to  re- 
cover that  amount,  and  gave  judgment  for 
defendant.  The  decision  of  the  main  issue 
of  the  case,  to  wit,  the  right  of  the  plaintiff 
to  recover  Qie  sum  of  $3,000,  turns  upon  the 
determination  of  the  status  of  that  fund  cow 
in  the  hands  of  defendant.  Appellant  stead- 
fastly maintains  that  the  amount  was  depos- 
ited with  the  lessor  as  security  for  the  per- 
formance of  the  covenants  of  the  lease;  that, 
therefore  it  was  not  forfeited  to  the  lessor 
by  reason  of  the  failure  on  the  part  of  the 
lessee  to  pay  the  rent  accrued  for  September, 
1914.  She  relies  upon  Green  v.  Frahm,  176 
Cal.  269,  168  Pac  114,  and  Bez  y.  Summers, 
34  CaL  App.  527,  168  Pac.  156.  Defendant 
claims  that  it  was  paid  to  defendant  by  tbe 
original  lessee  as  an  additional  consideration, 
or  bonus,  as  an  Inducement  to  defoidant  to 
make  the  lease.  If  either  of  these  claims  finds 
support  In  tbe  pleadings  or  evidence  the  deci- 
sion of  the  case  presents  but  little  difficulty. 
If  the  mcmey  was  deposited  as  security  for  the 
payment  by  the  lessee  of  the  rent.  It  Is  clear 
that  upon  the  termination  of  the  lease  the 
plaintiff  would  be  entitled  to  a  return  of  the 
sum  deposited,  less  the  amount  of  rent  due 
and  unpaid  at  the  time  of  the  termination. 
Green  v.  Frahm,  supra ;  Rez  v.  Summers,  su- 
pra; Caesar  v.  Bubinaon,  174  N.  Y.  492,  67 
N.  B.  58;  Michaels  v.  Flshel,  169  N.  Y.  381, 
62  N.  E.  425;  Galbralth  v.  Wood,  124  Minn. 
210,  213,  144  N.  W.  945,  50  L.  R.  A.  (N.  S.) 
1034,  Ann.  Cas.  1915B,  609.  If  the  $3,000  was 
paid  by  the  lessee  as  a  bonus,  as  an  independ- 
ent consideration,  to  Induce  defendant  to 
make  the  lease,  it  Is  equally  clear  that  a  can- 
cellation of  the  lease  by  the  landlord  for  any 
cause  which  Jystldes  the  act  would  not  en- 
title plaintiff  to  receive  back  any  part  of  the 
sum  so  paid,  In  the  absence'  of  some  stipula- 
tion in  the  lease  requiring  her  to  do  so.  Gal' 
bralth  v.  Wood,  124  Mhin.  210.  214,  144  N.  W. 
945,  50  L.  R.  A.  (N.  S.)  1034,  Ann.  Cas.  1915B, 
609;  Dutton  t.  ChrlsUe,  63  Wash.  372,  115 
Paa856. 

[2]  In  the  first  of  tta  cases  relied  up<m  by 
ai^llant.  Green  v.  Frahm,  tbe  language  of 
the  lease  Is  that — 

"Cohn  hereby  deposits  with  Frahm  the  sura 
of  three  thousand  dollars,  receipt  of  which  is 
hereby  acknowledged,  said  sum  of  three  thou- 
sand dollani  to  be  retained  by  Frahm  as  a  guar- 
anty that  Oohn  will  pay  the  rent  as  herein  pro- 
vided, and  in  the  manner  herein  spedfled,  and 
will  keep  and  perform  each  and  every  covenant 
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herein  contained  to  be  performed  by  Cohn,  and 
in  the  event  of  the  failure  of  Cohn  to  pay  the 
rent  or  to  keep  or  perform  any  of  the  covenants 
herein  contained  to  be  performed  by  Cohn,  then 
and  in  that  event,  the  said  sum  of  three  thou- 
sand dollars  shall  become  forfeited  unto  Frahm. 
On  the  other  hand,  should  Cohn  pay  tba  rent 
herein  reserred,  then  and  in  that  event  the  said 
Bum  of  three  thousand  dollars  ahall  be  returned 
to  Cohn  at  the  end  of  the  term  hereinbefore 
created,  or  at  any  sooner  determination  thereof. 
I^Yahm  agrees  to  pay  Cohn  four  per  cent,  in- 
terest on  the  sum  of  three  thousand  dtdlan,  to 
be  paid  annually."  ^ 

Anotber  clause  provided  that,  In  case  of  any 
termination  of  the  lease  tbrousb  any  fraud 
or  neglect  of  Cohn,  then  the  $3,000  reBerved 
should  be  repaid  to  blm  vlth  Interest  Cohn 
defaulted  In  payment  of  rent  Frahm  Insti- 
tuted proceedings  In  unlawful  detainer 
against  him,  and,  upon  obtaining  judgment, 
was  put  Into  possession  of  the  pn^erty. 
Cohn,  by  bis  assise,  began  an  action 
against  Frahm  to  reoorer  the  fSjOlXi,  which, 
in  pursuance  of  the  tmns  of  the  lease,  bad 
beoi  deposited  by  Cohn  with  Frahm  at  the 
time  of  the  execution  thereof.  The  Judgmm 
was  fbr  plalntlflr,  and  Frahm  aiHpealed.  The 
Supreme  Court  held  that  the  above-quoted 
provision  of  tbe  lease  naturally  divided  it- 
self Into  two  parts:  One,  a  provlaion  that  the 
$3,000  deposited  with  Frahm  was  to  be  a 
guaranty  for  performance  by  Odm  of  tbe 
covenants  of 'the  lease,  including  the  pay- 
ments of  rent;  tbe  other  that.  In  the  event 
of  the  failure  of  Cobn  to  perform  any  of  said 
covenants,  the  said  money  should  become  for- 
faited to  E^bm,  that  tbe  provision  for  a  for- 
feiture upon  tbe  failure  of  Cohn  to  pay  tbe 
rent  was  ^ther  a  penalty,  or  a  provisloQ  tbat 
the  93.000  was  to  be  liquidated  damages  for 
the  breach  of  the  covenants,  and  in  either 
aspect  the  provision  was  void.  Oreen  v. 
Frahm,  supra.  Tbe  other  part  of  the  clause, 
providing  for  the  deposit  ot  the  $8,000  as  a 
security  for  the  payment  of  rent  was  held 
by  the  Supreme  Court  to  be  for  a  legal  pur- 
pose, and  In  all  respects  valid  and  enforce- 
able, and  tbat  Frahm  had  a  legal  right,  in 
case  of  the  failure  s>t  Cohn  to  pay  rent,  to 
retain  the  $3,000  and  apply  it  on  tbe  rent  un- 
til the  same  was  exhausted;  that  be  did  not 
choose  to  do  this,  howevor,  but  immediately 
began  proceedings  for  the  restitution  of  tbe 
premises,  and  the  recovery  of  the  rent  due, 
end  had  succeeded  in  obtaining  Judgment  for 
both,  also  for  cancellation  of  the  lease;  that, 
under  these  circumstances,  he  must  be  admit- 
ted to  have  repudiated  the  security,  and  to 
have  waived  the  right  to  retain  the  $3,000 
aa  security  for  the  payment  of  rent  subse- 
quently accruing ;  that  the  sum  as  deposited 
was  to  be  considered  as  money  held  by 
Frahm  as  bailee,  for  tbe  use  of  Cohn,  and  due 
demand  having  been  made  for  its  return, 
tbe  plaintiff  was  entitled  to  recover.  In  Rez 
V.  Summers,  also  relied  upm  by  appellant, 
the  court  found: 


REFOBTEB  (CaL' 

"That  the  sum  of  $800  was  received  by  the  les- 
sor as  being  in  full  payment  for  the  rent  for  the 
last  two  months  of  the  term.  But  the  payment 
was  not  absolute  and  unconditional,  since  it 
was  also  agreed  that  in  certain  contingencies 
this  money  would  be  returned  to  the  lessee, 
and  in  that  part  of  the  contract  the  $800  waa 
referred  to  as  'security/  " 

In  neither  of  the  fbregolim  cases  were  tbe 
focts  similar  to  lliose  of  the  case  at  bar.  In 
the  Instant  case,  for  and  in  consideration  of 
tbe  sum  of  $3,000,  title  receipt  of  which  was 
acknowledged  by  tbe  lessor,  she  agreed  to 
make  and  enter  into  the  lease  tb  plalntUPs 
asdgnor. 

■This,  to  our  mind,  brings  the  case  squarriy 
within  tbe  ruling  of  BandSh  v.  Workman,  33 
Cal.  AVD.  19,  164  Paa  %  and  Datton  v. 
Christie,  siq>ra.  In  the  first  of  ttiese  cases 
tbe  provision  of  tbe  lease  was  tbat  the  lessees 
would  pay  to  Qie  lessor,  as  a  further  consid- 
eration for  the  lease,  in  addition  to  tbe  rent 
therein  ^served,  tbe  sum  of  $7,200.  receipt 
of  wblcb  was  acknowledged  by  tbe  lessor. 
There  waa  a  furtb»  proviso  that  If  tbe  les- 
sees should  pay  the  rent  reserved,  when  same 
became  due  under  the  lease,  and  diould  well 
and  truly  perform  and  obs«ve  all  tbe  cove- 
nants and  agreements  contained  in  tbe  lease 
on  their  part  to  be  performed  during  the 
first  nine  years,  seven  months,  and  twelve 
days,  and  tbe  lease  should  not  be  terminat- 
ed by  tbe  re-entry  of  the  lessor  as  in  tbe 
lease  provided,  within  tbat  period,  the  lessor 
should  credit  said  sum  of  $7,200  so  paid  by 
the  lessees  upon  the  last  four  months  and 
eighteen  days'  rent  due  imder  the  lease.  Aft- 
er taking  possession  under  tbe  lease,  tbe  les- 
sees made  default  and  were  evicted.  The 
lessor  also  commenced  an  action  to  recover 
rent  for  the  period  during  wbicdi  the  premis- 
es were  held  and  occupied  by  the  lessees. 
Tbe  defendants,  by  answer  and  cross-com- 
plaint, set  up  the  deposit  of  $7,200,  made  aa 
hereinbefore  Indicated,  and  prayed  for  its 
return.  Judgment  went  for  the  plaintiff, 
and  the  defendants  appealed,  insisting,  as 
does  the  appellant  here,  that,  notwithstand- 
ing the  plain  language  In  which  the  provision 
of  the  lease  Is  couched,  "the  meaning  of 
which,  to  our  minds,"  said  the  appellate 
court,  "admits  of  no  controversy,"  the  pay- 
ment of  $7,200  should  be  construed  as  secu- 
rity for  the  payment  of  the  rent  reserved  dur- 
ing the  time  ending  with  their  eviction,  and 
any  damages  sustained  by  plalntTfF;  tbat, 
when  the  landlord  elected  to  evict  defendants 
from  the  premises  for  nonpayment  of  rent, 
he  waived  all  claims  to  the  fund  except  in 
so  far  as  It  was  necessary  to  apply  it  in  pay- 
ment of  rent  then  due  and  accrued.  In  its 
decision  the  court  said; 

"As  stated  in  Button  v.  Christie,  63  Wash. 
373,  115  Pac.  857,  where  a  similar  question  was 
involved:  'We  cannot  agree  with  this  conten- 
tion without  in  effect  writing  a  new  contract 
for  the  parties.*   Clearly,  t^e  $7,200  was  paid 
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for  a  ten-year  lease  ttf  the  pmnlaeB,  upon  the 
conditions  and  terms  specified  therein.  Defend- 
ants parted  vith  the  mone^,  not  as  a  penalty 
or  OS  security,  but  as  a  payment  the  considera- 
tion for  which  was  the  execation  of  the  lease 
on  the  part  of  plaintiff.  The  Ude  thereto  pass- 
ed absolutely  to  the  lessor,  unaffected  by  the 
fact  that  he  agreed,  upon  the  perforniance  of 
certain  conditions  hy  defendants,  to  give  them 
credit  therefor.  The  conditions  were  never  per- 
formed by  defendants,  and  hence  they  could 
have  no  claim  to  the  fund.  The  authorities 
which  appellants  cite  in  support  of  their  con- 
tention all  appear  to  have  been  cases  where  the 
deposit  was  made  with  the  lessor  upon  the  ex- 
ecatitn  of  tt^  lease  as  security  for  the  payment 
of  the  ren^  and  In  sndi  eases,  apoa  the  lessor 
evicdns  die  tenants,  it  la  nnlifoimly  held  that 
lie  cannot  assert  claim  to  the  amount  so  de- 
posited, over  and  above  rent  due,  with  damages 
sustained.  The  cases  cited  by  appellant's  in- 
volve deposits  made  as  'a  guaranty,'  'ss  indem- 
nity,' aa  'a  penalty,'  'for  security,'  etc.,  and 
hence  are  readily  distinguished  from  the  case  at 
bar.  This  view  finds  full  sapport  in  the  case 
of  Dutton  T.  Christie,  63  Wash.  378.  US  Pac 
8B7. 

"The  provisions  of  the  lease  in  question  here- 
inbefore quoted  should  be  interpreted  in  accord- 
ance with  the  plain  import  of  the  language  used, 
and  thus  construed  it  is  clear  that  the  parties 
intended  the  $7,200  to  be  In  the  nature  of  a 
bonus  or  additional  consideration  paid  the  lessor 
as  an  inducement  to  make  the  leaae  upon  the 
terms  and  conditions  therein  contained;  and, 
as  stated,  the  fact  that  upon  the  performance 
of  all  the  covenants  and  agreements  contained 
in  the  lease  to  be  performed  by  the  leasees  dur- 
ing the  first  nine  years,  seven  months,  and  . 
twelve  days  of  the  term  thereof,  he  promised  in 
effect  to  release  them  from  the  payment  of  rent 
at  the  rate  of  ¥1>500  per  month  for  the  last  four 
months  and  eighteen  days  of  the  term  so  de- 
mised, furnishes  bo  reason  for  appellants'  con- 
tention." 

A  rehearing  of  this  case  was  denied  by  the 
Supreme  Court. 

Tbe  facts  in  Dutton  t.  Obrlstle,  supra,  are 
very  similar  to  those  under  consideration 
here.  Tbe  respondent  In  that  cose  let  to  the 
appellants  certain  premises  in  the  city  of 
Seattle,  for  the  period  of  five  years,  under  a 
written  lease  by  which  it  is  provided  that  the 
rental  of  the  premises  should  be  $750  every 
month  In  advance.  It  was  stated  In  the  first 
paragraph  of  the  lease  that  It  was  made  "in 
consideration  of  the  covenants  of  the  second 
parties  (appellants)  hereinafter  set  forth,  and 
of  the  sum  of  fifteen  hundred  dollars  ($1,600) 
now  paid  to  the  first  party  by  the  sectmd  par- 
ties, the  receipt  of  which  Is  hereby  acknowl- 
edged." In  a  subsequent  paragraph  of  the 
lease  it  was  stated  that  the  "above  payment 
of  fifteen  htmdred  dollars  ^1,600)  now  made 
shall.  In  tbe  event  of  the  full  and  faithful 
performance  of  this  contract  by  the  second 
parties,  be  credited  In  payment  of  rent  for 
the  last  two  months  of  said  term;  but  other- 
wise said  payment  this  day  made  shall  be- 
l<»ig  to  first  party  as  a  part  ot  the  considera- 
tloQ  to  them  for  tiie  ezecnti(m  of  this  lease." 
1S4P.-38 
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The  lessees  definflting,  tbe  lessor  b;vught 
an  action  to  recover  the  unpaid  rent.  Judg- 
ment waa  rendered  against  the  lessees  who 
appealed  claiming  that  the  Judgment  should 
hare  been  In  their  &vor  for  tbe  difference 
between  the  advance  payment  of  $1,600  and 
tbe  amount  of  tbe  unpaid  rent^  earnestly  In- 
slstlng  that  tbe  $1,600  so  paid  in  advance  was 
merely  Intended  as  a  deposit  in  the  nature 
of  a  penalty  fbr  any  failure  on  ttielr  part 
to  cany  out  the  terms  ot  Qie  lease. 

"We  cannot  agree  with  this  contention,"  said 
the  Supreme  Court  of  Washington,  "without  in 
effect  writing  a  new  contract  tor  the  parties. 
In  the  beginning  of  the  lease  the  parties  have 
declared  that  the  lease  is  given  in  consideration 
of  the  covenants  of  the  second  parties  and  of 
the  payment  of  $1,500.  The  lease  was  certain- 
ly a  legally  sufficient  consideration  for  the  pay- 
ment. If  there  had  been  no  further  mention 
of  this  money,  there  could  be  no  question  of  the 
respondent's  ownership  of  it.  Does  the  added 
stipulation  that  this  payment  shall,  in  the  event 
of  fall  performance  of  the  contract  by  the  sec- 
ond parties,  'be  (^edited  in  payment  of  the  rest 
for  the  last  two  months  of  said  term ;  but  other- 
wise said  payment  this  day  shall  belong  to  the 
first  parties  as  a  part  of  the  consideration  to 
them  for  the  execution  of  this  lease,*  change  the 
nature  of  this  payment  from  consideration  to 
penaltT?  We  think  not  It  is  declared  to  be  a 
part  odl  the  consideration  in  the  beginning,  and 
this  clanse  rdterates  the  same  thing.  In  both 
instances  the  ownership  ot  tbe  respondent  there- 
in is  affirmed.  This  is  not  changed  by  bia 
agreement  to  apply  this  sum  in  payment  of  the 
rent  for  the  last  two  months  of  the  terms  in 
the  event  of  the  appellants  fully  performing 
their  contract.  It  was  only  by  that  performance 
that  they  could  assert  any  d^m  upon  this  mon- 
ey.  They  must  earn  it." 

"Provision  is  sometimes  made  la  a  lease  for 
tbe  payment  in  advance  of  the  rents  of  the  last 
or  later  periods  of  the  lease,  and  such  a  provi- 
sion has  been  held  not  to  be  a  security  merely 
for  the  lessee's  performance  of  bis  agreements 
in  the  lease,  but  purely  a  payment  of  rent  in 
advance,  and  therefore  may  be  retained  by  the 
lessor  though  he  terminates  the  lease  for  tbe 
d^nlt  of  tbe  lessee  as  provided  for  in  the 
lease."    16  B.  a  Lw  981. 

A  case  bearing  directly  aa  this  phase 
of  the  question  which  we  are  now  con- 
sidering is  Galbraith  v.  Wood,  supra,  where 
the  Supreme  Court  of  Minneeota  waa  call- 
ed upon  to  determine  the  status  of  a  pay- 
ment made  upon  the  executl<m  of  a  lease  un- 
der drcnmstances  not  far  dissimilar  from 
the  facts  In  the  case  at  bar.  At  the  time  of 
the  execution  of  the  lease  there  considered, 
the  lessee  agreed  to  pay  the  lessor  tbe  sum 
of  $2(^000  "as  an  advance  payment  on  the 
rent,''  which  advance  he  ^reed  to  keep  good 
during  tlie  first  five  years  ot  tlie  lease,  with 
the  privilege  of  reducing  the  rent  at  the  rate 
of  $6,666.66  per  year  p>t  tbe  third,  fourth, 
and  fifth  years  (tf  the  term.  On  motion  of 
defendants  the  lower  coart  dismissed  ttie  ac- 
tion brought  by  the  asdgnee  In  bankruptcy 
of  tbe  lessee^  after  default  ot  the  latter,  to 
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recorer  Uie  money  bo  deposited,  and  in  whicb 
it  was  contended  that  the  fond  was  but  a 
guaranty  for  the  payment  of  rent  to  be  made 
by  the  leasees  during  tbe  terms  of  the  lease. 
On  appeal  tbe  higher  court  held  that  tbe 
claim  of  plaintiff  that  the  money  was  depos- 
ited as  security  was  not  sustained  by  the 
pleadings  or  evidence,  and  also  found  a  tack 
of  anything  In  the  pleadings  or  evidence  to 
support  Its  claim  that  the  moDey  was  paid 
as  a  bonus  or  Independent  consideration  to 
induce  the  making  of  the  lease.  It  was  de- 
cided that  It  was  no  more  than  an  advance 
payment  of  r^t,  and  affirmed  the  ruling  of 
the  lower  court 

It  requires  but  a  short  mathematical  cal- 
culation to  demonstrate  that  It  would  be  im- 
proper to  hold  that  the  $3,000  fund  under  con- 
sideration here  may  be  regarded  aa  an  ad- 
vance payment  for  tbe  rent  of  the  leased 
premises  for  the  last  five  m(mtbs  of  tbe  term, 
which  was  for  the  full  period  of  teu  years, 
at  tbe  agreed  mcmthly  raital  of  $876  per 
month  for  the  first  five  years  (no  rent  being 
diarged  for  tbe  first  month),  end  $926  for 
four  years  and  seven  months.  Tbe  credited 
rent  Is  the  exact  amount  spedfled  In  tbe 
lease,  to  wit.  $102,600.  At  tbe  rate  of  $926 
per  montb,  the  rent  for  the  last  five  months 
of  the  term,  for  which  no  r&it  is  atherwise 
provided,  would  a^regate  $4,^.  The 
sam  of  $8,000  at  four  per  cent  per  an- 
num, compounded  annually  for  tea  years, 
the  term  of  tbe  lease,  would  approxi- 
mate Just  about  that  amount.  Further- 
more, tbe  stipulation  in  the  lease  that  the 
lessor  will  r^tay  to  the  lessee  tbe  sum  at 
$3,000,  with  Interest,  m  the  date  of  tbe  com- 
pletion of  tbe  building.  Is  effective  only  in  tbe 
event  of  the  termination  of  the  lease  prior 
to  the  expiration  of  the  ten-year  term  there- 
by demised,  for  any  reason  or  caase,  except 
a  breach  of  covenant  bv  the  leasee  (tbe  ital- 
ics are  onrs),  and  tbe  stipulation  further 
provides  that  If  such  termination  shall  occur 
dnrln;  tbe  last  five  months  of  said  term  the 
amount  so  repayable  shall  be  reduced  at  tbe 
rate  of  $9^  per  month,  for  ea^  of  said 
mfflitbs  as  shall  have  e^red  prior  to  said 
tennlnation. 

From  the  facts  of  the  present  case,  and  our 
review  of  tiie  foregoing  authorities,  we  reach 
tbe  conclDsion  that  plaintiff  In  this  action  Is 
not  entitled  to  recover  any  portion  of  the 
fund  of  $3,000  paid  at  tbe  time  of  the  exe- 
cution of  the  lease.  If  the  money  be  regard- 
ed as  given  in  consideration  of  tbe  covenants 
of  tbe  lease  when  paid,  the  title  thereto  pass- 
ed to  the  lessor  (Ramlsh  v.  Workman,  supra; 
Dutton  T.  Christie,  supra);  if  it  Is  to  be  re- 
garded merely  as  an  advance  payment  of 
rent,  the  lessor  is  entitled  to  retain  It  (Gal- 
braith  v.  Wood,  suj^— see^  also,  citations 
under  this  case  found  In  SO  L.  B.  A.  pf.  S.] 
1034,  Ann.  Gas.  1916B,  600,  613). 


An  examination  of  tbe  anthorltles  dted 
by  appellant  bearing  on  this  pdnt  of  the 
case,  and  Its  allied  auestions,  discloses  that 
they  were  dealing  with  instances  in  which 
tbe  money  sought  to  be  recovered  was  depos- 
ited as  security  for  the  payment  of  rent,  and 
tbe  performance  of  the  conditions  and  cove* 
nants  of  tbe  lease,  and,  in  onr  view,  they  are 
not  in  point  as  applied  to  the  lease  we  are 
called  upon  to  construe  in  this  case. 

[3]  Appellant  also  asks  for  a  reversal  oC 
the  judgment  In  tbe  case  at  bar  upon  tbe  con- 
tention that  defendant,  npon  tbe  terms  of 
the  lease,  had  agreed  to  make  repairs  which 
we  have  before  referred  to,  and  bad  failed 
and  refused  to  do  so;  and  that,  as  they  were 
made  by  plaintiff,  she  bad  a  right  to  recoup 
her  losses  of  money  In  making  such  repairs 
from  tbe  rent  of  the  premises  as  it  became 
due.  The  stipulation  of  the  lease,  however, 
is  that  the  lessor,  at  her  own  cost  and  ex- 
pense, shall  r^;>alr.  or  cause  to  be  repaired, 
any  defects  In  said  premises  due  to  construc- 
tion which  shall  appear  during  the  first  12 
months  after  the  completion  and  aec^tance 
of  said  building.  The  building  was  complet- 
ed and  accepted  <m  or  about  the  31st  day  of 
December,  1910,  and  no  notice  of  any  de- 
fects was  given  until  January,  lAlS.  By  the 
terms  of  tbe  lease,  therefore,  the  lessor  was 
not  obligated  to  make  sudi  rq:>alrs.  As  to 
other  woifc  claimed  plaintiff  to  have  been 
done  by  ber  in  r^alrlng  the  building,  it  a[H 
pears  not  {o  Imve  been  performed  until  near- 
ly one  year  and  five  months  after  the  con- 
pletion  of  tbe  bulldlim.  Plaintiff  contends 
that  she  was  called  upon  to  make  c«taln 
necessary  repairs  dnrlng  ber  occupancy  of 
the  building,  which  It  was  the  duty  of  the  de- 
fendant to  make. 

"If  it  be  Bssnmed  tbat  under  ordinary  dr- 
cnmatancea  the  defendants  sfaoald  be  credited 
with  such  an  expenditnre  as  a  payment  on  ac- 
count of  tbe  rent,  provided  such  expenditure 
was  not  greater  than  one  month's  rent  of  the 
premises,  in  view  of  the  provisions  of  section 
1942  of  the  Civil  Code,  the  complete  answer 
to  any  such  claim  in  this  case  is  to  be  found  in 
the  proriBions  of  the  lease,  whereby  the  leasee 
licrcby  waives  all  rights  to  make  repairs  of  said 
premises  at  the  expense  of  the  lessor  as  provided 
in  section  1942  of  the  Civil  Code  of  the  State  of 
Caiifomia.'"  Arnold  v.  Krigbaum,  169  CaL 
147,  146  Pac.  424,  Ann.  Cas.  1916D,  3TO. 

It  follows,  therefore,  that  tbe  action  of 
the  trial  court  in  striking  out  mudi  of  plain- 
tiff's evidence,  and  in  refusing  to  admit  oth- 
er evidence  relative  to  these  repairs,  was 
proper.  Tbe  court  was  correct  in  its  action 
in  denying  the  motion  for  a  new  trial. 

The  judgment  Is  aflbrmed.  ■ 

We  concur:  BICHABDS,  X;  EEBBI- 
GAN,  J. 
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BOGEBS  BBOS.  CO.  et  aL  t.  BEOS  et  al. 

(Civ.  2997.) 

<DiBtrict  Coart  of  Appeal,  First  District,  Dtvl- 
Bion  1,  California.   Sept  2,  1919.) 

1.  EviDBncK  4=9366(1)  —  iDENTmoATion  or 

OFFICIAL  BECOEOB  SUFFICIENT, 

In  action  to  foreclose  street  asseBsmeiit  Uen, 
testinUHiy  of  onployfi  of  city  clerk,  tifao  identi- 
fied recorda  containing  assesamest,  warrant, 
and  diagram  of  atreet  mperintoident,  and  who 
teatlfled  that  ancb  tecorda  were  offldal  records 
kept  In  dtr  dcik'a  office,  waa  nifficient  foonda- 
tion  for  introdoction  of  such  records  In  evi- 
dence without  identificatipn  thereof  by 
cleric  hlmy'l^ 

2.  PLBADzne  «»122— Deniaz.  or  cobfoute 
■xxsTBiioa  oif  untauAnoir  and  bsust  ih- 

BUFFIOIKrfT. 

Denial  of  all^tion  of  corporate  existence 
of  a  domestic  corporation  on  information  and 
belief  hetd  an  insufficient  denial  amounting  to 
an  admissltni  of  the  alleged  fact. 

8.  PuADiNo  «s»268(4)— Bkfcbal  or  auxkd- 

IfXirt  OF  AH8WKB  AT  GLOBK  OF  FLAlHTUTlFIl' 
TSSnHOITT  PBOPIB, 

Befuaal  to  .permit  amendment  to  answer 
after  plalntiffa  had  folly  presented  their  case 
waa  pnver,  whoe  no  inffident  reason  for  de- 
lay waa  given. 

4.  Appeal  and  zrbob  «s»6S1  —  Bxcobd  not 
bhowina  fmposed  auendhxnt,  befvsal 
not  beviewabuc. 
Court's  refusal  to  permit  amendment  of 
answer  after  Introduction  of  plaintiffs'  testi- 
mony will  not  be  considered  on  appeal,  where 
the  record  does  not  embrace  .copy  of  proposed 
amended  answer;  the  coart  on  appeal  having 
no  means  of  determining  whether  amendment 
should  have  been  permitted. 

6.  Municipal   oobpobaxioks   ^:»S62(1)  — 
Fbaud  no  defsnbe  to  AonoH  TO  roiEOUNn 

8TBEBT  ABSBSSmNT. 

In  action  to  foreclose  street  assessment  lien, 
nnfalmesa  or  fraud  relating  solely  to  the  prog- 
ress of  the  work  is  no  defense ;  such  matters  be- 
ing subject  to  correction  by  appeal  to  city 
conndl,  whoae  deddon  is  condndve  on  partiea 
entMed  to  take  audi  appeaL 

8.  Appeal  and  ebbob  ®=^690(1)— Rbcobd  not 
contaihine  fbopobed  auenduent  to  an- 

BWEB. 

Question  whether  court  erred  In  rejection 
of  certain  evidence  which  appellants  claimed 
would  have  been  admissible  under  amended  an- 
swer which  trial  court  rejected  will  not  be  con- 
sidered on  appeal, '  where  proposed  amended 
answer  waa  not  in  the  record ;  the  court  being 
unable  to  determine  wbetfaer  rejected  testimony 
waa  within  Isanea  presented  by  such  amended 
answer. 

Appeal  from  Superior  Court,  Inqterlal 
Coonty;  W.  H.  Tbomaa,  Judge. 

Actlm  by  Oie  Bogera  Bros.  C<»npaDy  and 
others  against  John  H.  Beck  and  othera. 
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Judgment  for  jdalntifCa,  and  d^endants  ap- 
peaL Affirmed. 


Jas.  E.  CKeefe  and  O.  H.  Van  Winkle, 
both  Of  San  Diego,  tm  appellants. 

Crondi  &  OroDdi,  at  San  Dl^  for  re- 
spondents. 

BICHARDS,.J.  Thia  appeal  la  from  a 
Judgment  based  npon  a  verdict  in  the  plain- 
tiffs' favor  In  an  action  to  establish  and  fore- 
close the  Uen  of  a  street  assessment. 

[1]  The  appellants  make  several  poihts  ap- 
on  appeal.  The  first  of  these  consists  in  their 
ocmtentlon  that  the  trial  court  erred  in  over- 
ruling ttadr  objection  to  the  Introduction  in 
evidence  of  the  -assessment,  diagram,  and 
warrant  of  the  street  saperintendent  npon 
the  ground  that  no  proper  foundation  had 
been  laid  for  their  introduction.  Tlie  plain- 
tiffs  have  produced  a  witness  who  testified 
tiiat  he  waa  one  of  the  employes  of  the  city 
clerk  of  the  dty  of  Imperial,  In  which  said 
street  improvement  work  had  been  don^  and 
who  in  that  capad^  produced  and  fully  iden- 
tified  the  records  eontaining  the  assessment, 
warrant;  and  diagram  of  the  street  auperln- 
tendmt  of  the  dty»  and  who  farther  testified 
that  these  were  to  his  knowledge  part  of  the 
offldal  records  of  said  street  superintendent's 
office,  and  that  the  said  records  were  kept  In 
the  dty  derk's  office.  This  testimony  was 
entirely  auffldoit  to  famish  the  requisite 
foimdation  for  the  introduction  in  evldente 
of  these  records.  It  la  not  necessary  for  the 
legal  custodian  of  a  public  record  in  every 
case  to  be  present  in  court  to  Identify  it. 
This  may  be  done  by  any  witness  who  can 
speak  from  hia  own  knowledge  in  identl^ng 
the  documents  as  the  official  records  of  the 
office  from  whldi  they  are  produced,  as  such, 
and  hence  the  ruling  of  the  court  was  proper 
in  admitting  the  assessment,  diagram,  and 
warrant  in  question  in  evidence. 

[2]  The  next  contention  of  appellants  re- 
quiring attention  Is  that  the  offered  prottf  of 
the  tACt  that  the  plaintiffs,  Bogers  Bros.  Com- 
pany and  O.  ft  OL  Oonstmctlon  Company, 
were  co'rporatlonB  was  insnffidoit,  but  this 
objection  Is  without  merit,  for  the  reasw 
that  the  corporate  existence  and  character  of 
these  two  plaintlfrs  were  alleged  to  be  that  of 
corporations  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Callfbmla.  The  defendants'  denial  of  these 
avennoits  was  based  on  the  want  of  infor- 
mation and  belief  upon  the  subject  '  This 
was  an  insnffident  denial,  and  amounted  to 
an  admission  of  the  aUefi^  fact;  hence  no 
evidence  was  required  to  prove  ,  these  aver^ 
ments  of  the  plaintiffs'  complaint.  Bartlett 
Estate  Go.  v.  Fraser,  11  Cal.  App.  373,  105 
Pac.  180;  Mulcahy  v.  Buckley,  100  Cal.  487, 
36  Pac.  144;  Mullally  v.  Townsoid,  119  CaL 
47,  50  Pac.  1066. 

[3, 41  The  nest  contention  of  the  appellants 
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la  that  the  trial  coart  committed  an  abuse 
of  discretion  In  refusing  yie  defendants  leave 
to  file  an  amended  answer  during  the  prog- 
ress of  the  trial  of  the  case.  This  action  was 
ooramenced  on  January  8,  X91S;  the  answer 
of  the  defendants  was  filed  on  March  6, 1915 ; 
the  cause  came  on  for  trial  on  January  17, 
1916.  The  amended  answer  was  not  pntf  er- 
ed  for  filing  nntll  the  trial  of  the  cause  had 
proceeded  up  to  the  point  where  ttte  idalntlff s 
had  fully  put  In  th^  case.  No  sufficient 
reason  was  given  for  the  defendants'  delay 
In  seeking  to  amend  tiielr  answer,  and  this 
of  Itself  would  hare  been  a  sufficient  ground 
for  the  court's  refusal  to  permit  the  snme  to 
be  filed.  But  aside  from  this  the  record  here- 
in does  not  embrace  a  copy  of  the  pn^sed 
amended  answer,  and  this  court  has  no 
means  of  knowing  its  contents,  and  hence 
cannot  determine  whether  or  not  the  trial 
court  should  in  any  event  have  permitted  it 
to  be  filed,  nor  whether  its  refmnl  to  do  so 
was  error. 

CI]  The  next  contention  of  the  appdlnnts 
is  that  the  trial  court  was  in  error  in  sus- 
taining the  objectloa  of  the  plalntifEs  to 
questions  asked  or  proofs  offbred  by  the  de- 
fendants in  an  endeavor  to  show  ftaud  In  the 
doing  of  Oie  public  work  upon  which  the 
assessment  in  question  is  predicated.  In  so 
far  as  these  questions  asked  or  i«oof  <^ered 
were  based  upon  the  avmneats  of  the  origi- 
nal answer  of  the  defendahts  herdn  we  are 
satisfied  that  no  foundation  is  therein  laid 
ftor  the  introduction  of  such  evidence.  Since 
the  only  unfairness  or  fraud  tlier^  allied 
rdates  solely  to  the  progress  (Mf  the  work, 
and  has  reference  to  matters  which  are 
properly  the  subject  of  correction  by  appeal 
to  the  city  opnndl.  whose  decision,  in  the 
absence  of  fraud  on  the  part  of  said  council 
or  its  members  in  the  hearing  of  said  api>eal 
or  the  rendition  of  such  dedaion,  Is  final  and 
conclusive  town  the  parties  entitled  to  take 
said  appeal.  Olrrin  v.  Simon,  116  Cat  604, 48 
Pac.  720;  Mcliaughlin  v.  Knobloch,  161  CaL 
676, 120  Pac.  27;  Lambert  v.  Bates,  137  CaL 
676,  70  Pat  777. 

[I]  In  so  far  as  the  am)ellants*  contenHtm 
as  to  the  existence  of  ^ud  on  the  part  of 
the  dty  coundl  or  Its  members  In  the  hear- 
ing or  determination  of  said  appeal  la  con- 
cerned, it  may  be  stated  that  possibly  such 
an  issue  was  presraited  by  the  amended  an- 
swer which  tha  defendants  vainly  sought  to 
file;  but  since  the  said  amended  answer  has 
not  been  embraced  in  the  record  before  us 
we  are  unable  to  say  whether  such  an  Issue 
was  so  tendered,  and  hence  cannot  determine 
whether  the  court  was  In  error  in  its  refusal 
to  admit  such  offered  proofs. 

Ko  question  being  presented,  tbe  Judgment 
is  affirmed. 

We  concur:  WASTB,  P.  J.f  KBBBI- 
OAN.  3, 


ROOEBS  BROS.  CX).  et  iL  v.  BECK  et  aL 
(Civ.  299a) 

(District  Court  of  Appeal,  First  District,  DM^ 
don  1,  California.   Sept.  2,  1919.) 

Appeal  from  Saperior  Court,  Imperial  Coun- 
ty;  W.  H.  Thomas,  Judge. 

Action  by  the  Bogers  Broa.  Company  and  oth- 
ers against  John  H.  Bedc  and  others.  Judgment 
for  plaintiffs,  and  defwdanto  appeaL  Af- 
firmed. 

Jas.  E.  O'Eeefe  and  C.  H.  Van  WiDkI^  both 
of  San  Diego,  (or  appellants.  ' 

Crondi  ft  Crondi,  of  San  Dl^o,  for  respond- 
ents. 

PEB  CUBZAM.  On  the  authority  of  Rogers 
Bros.  Co.  et  ol.  T.  Beck  et  aL.  No.  2997,  184 
Pac  616,  this  day  dsdded*  the  Judgment  is 

affinoed. 


BOOBRS  BEOS.  00.  et  aL  t.  BJBOE  et  aL 
(Civ.  29D9J 

(District  Court  of  Appeal,  First  District,  Diri- 
uon  1.  California.   Sept.  2,  1919.) 

Appeal  from  Superior  Court.  Imperial  Coun- 
ty; W.  H.  Thomas,  Judge. 

Action  by  the  Rogers  Bros.  Company  and  oth- 
ers against  John  H.  "Beck,  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL  AF- 
firmed. 

Jas.  E.  0*Keafe  and  O.  H.  Tan  Ynnkl%  botii 
(d  San  Diego,  tor  appellants. 
Orondt  &  Oroudk,  ot  Son  IMeflo,  for  rei^ond- 

ents. 

PER  CURIAM.  On  the  aathoriCr  of  Rogers 
Bros.  Co.  et  al.  v.  Beck  et  al.,  No.  2907,  184 
Pac  616,  this  day  decided,  the  judgment  is 
affirmed. 


ROGERS  BROS.  CO.  et  al.  v.  HOLSAPPLO. 

(Civ.  3000.) 

(IXstrict  Court  of  Appeal,  First  District,  Divl- 
sloq  1.  California.   Sept  2,  1019.) 

Appeal  from  Superior  Court,  Imperial  Coun- 
ty; W.  H.  Thomas,  Judge. 

Action  by  the  Rogers  Bros.  Company  and  oth- 
ers against  F.  W.  Holsapple.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

Jas.  B.  O'Seele  and  0.  H.  Van  Whikle,  both 
(d  San  Diego,  for  appellant 

Croudi  ft  Crouch,  of  San  Diego,  for  respond* 
ents. 

PER  CURIAM.  On  the  authority  of  Rogers 
Bros.  Co.  et  aL  Beck  et  al.,  No.  2997,  184 
Pac  SUi,  this  day  decided^  0»  Jndipaent  is 
affirmed. 
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B0OE9  BROS.  GO.  et  al.  t.  HOliSAFPLID 

et  al.   (Civ.  3001.) 

^strict  Gourt  of  Appeal,  Vint  District.  Divi- 
sion 1.  CaUfoniia.   Sept  2,  1919.) 


Appeal  from  Superior  Coart,  Iin[>erlal  Coon- 
ty;   W.  H.  Thomas,  Judge. 

Action  by  the  Rogers  Broa.  Company  and  oth- 
ers against  F.  W.  Holsapple  and  others.  Judg- 
ment for  plaintliEa,  and  defendants  appeaL  Af- 
firmed. 

Jas.  E.  O'Eeefe  and  O.  H.  Van  Winkle,  hoth 
ot  San  Diego,  for  appellants. 

Crouch  &  Grouch,  of  San  Diego,  for  reqmnd- 
enti. 

PER  CURIAM.  On  the  authortt?  of  Rogera 
Bros.  Cc(.  et  aL  T.  Beck  et  al.,  No.  2997,  184 
Pae.  S15,  Uiis  day  decided,  the  Judgment  la 
affirmed. 


MOTT  T.  WRIGHT  et  al  KINO  t.  SAME. 
MacSWAIN  et  aU  t.  SAME.   (Cir.  20070 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Aug.  26;  1919.  On  Petition  for  Re- 
hearing, Sept.  25, 1910 ;  Rehearing  Denied  by 
Supreme  Court,  Oct.  23, 19190 

1.  Mechanics'  xjens  ®=»281(2)— Suthciehct 
of  evidbifce  to  show  d1.tk  ow  completion 

or  BUILDING. 

In  an  action  to  foreclose  mechanics'  liens, 
evidence  of  owner  that  work  or  labor  ceased 
on  building  on  a  certain  day,  and  that  last  work 
necessary  to  be  done  on  tba  building  to  com- 
plete the  contract  was  performed  on  that  date, 
and  that  the  building  was  then  completed,  and 
nothing  more  was  to  be  done  thereon,  was  suf- 
fident  evidence  on  which  to  base  a  finding  that 
the  haiiding  was  completed  on  that  date. 

2.  Mechanics'  uens  <e=3l32(9)  —  Constbuc- 

TIVB  COXFLBnOH  Of  BTTILDINQ  BT  CESSATION 
or  UBOB. 

Cessation  from  labor  by  reason  of  actual 
completion  of  a  building  contract  Is  not  the  ces- 
sation of  labor,  whidi,  under  Code  ^v.  Froc.  $ 
1187,  relating  to  filing  of  claim,  itself  constitutes 
a  constructive  completion  of  the  building  or  con- 
tract. 

3.  Appeal  and  esbob  $=al011(l3— VnTDiRos 
or  FACT  ON  ooNrucrnta  evidbncx  corclu- 

BITH. 

The  District  Court  of  Appeal  is  cmduded 
by  tbe  findings  of  Uie  trial  court  on  conflicting 
evidence. 

4.  Mechanics*  xjens  ^>132(7>-Coufi.etion 
or  Enn-DiNo— "Tbivial  iMPEarroriON." 

Where  the  papering  of  a  building  had  been 
completed,  and  the  owner  later  informed  the 
paper  hanger  that  there  was  a  defect  in  the 
papering  In  a  hallway,  and  requested  him  to 
repaper  the  defective  part,  and  the  work  of  re- 
papering  repaired  only  about  two  hours,  such 


MOTT  T.  WRIGHT  B17 
(It*  P.) 

defect  amounted  to  only  a  "trivial  Imperfe^ 
ti(ai*'  In  the  work,  witiiln  tiie  meaning  of  Code 
Civ.  Proc.  I  1187,  relating  .to  the  time  frtnn 
which  right  of  Hen  claimants  to  file  their  liens 
begins  to  mn. 

[Ed.  Note.— For  othtir  definitions,  see  Wwds 
and  Phrases,  Eirat  and  Seemd  Series,  Trivial 
Imperfection.] 


5.  Mbokanics'  liens  «=»132(7)  —  TncB  roB 

riLINO  LIBN  nUD  BT  STTBaiAiniAI.  OOKFU- 
TION.  t 

All  that  Code  Olr.  Froc.  i  1187.  requires  to 
fix  the  time  from  whldi  the  ri^t  of  lien  claim- 
ants to  file  Ibeir  liens  begins  to  mn,  is  that 
there  be,  so  far  as  actual  completion  ia  con- 
cerned, a  substantial  completion. 

6.  Mechanics'  liens  ^>132(4,  9)— Tihe  fob 

riLINQ  lien  as  governed  BT  ACTUAL  AND 

CONSTEUCTIVE  COMPLETION. 
The  rule  under  Code  Civ.  Proa  $  1187,  as 
to  the  120-day  period  after  cessation  of  labor 
within  which  a  lien  claimant  may  file  a  lien  does 
not  apply  where  there  is  an  actual  completion, 
and  tho  90-day  provision  applies,  not  only  to 
cases  of  actual  completion,  but  also  to  those  of 
constructive  completion,  including  completion, 
by  cessation  from  labor,  for  in  such  case  there 
is  no  completion  until  there  has  been  a  cessa- 
tion of  labor  for  the  period  of  30  days,  after 
Which  the  lien  claimant  has  90  days  within 
which  to  file  his  lien  by  virtue  of  estoppel  be- 
cause of  owner's  failure  to-  file  notice  of  cessa- 
tion from  labor. 

7.  Mechanics'  liens  «=>270— Occupation  op 
building  insufficient  to  show  its  cou- 

PLSnON. 

Where  the  owner  of  a  building  never  ceased 
occupying  the  building  at  any  time  pending  the 
reconstruction  or  alteration  thereof,  except  dur- 
ing the  brief  time  when  building  was  in  courae  of 
removal  from  one  parcel  of  land  to  another, 
there  was  not  such  an  occupation  or  use,  within 
thf  meaning  of  Code  Civ.  Proc.  g  1187,  as  rais- 
ed a  conclusive  presumption  of  completion. 

[Ed.  Note^For  other  definitlona,  see  Words 
and  Phrases,  First  and  Second  Series,  Occupa- 
tion.] 

8.  CONTBACTS  ^(=3186(2)— No  PBIVITT  OF  CON- 
TBACT  BETWEEN  OWNEB  AND  BUPLOT&S  OF 
BUILDING  OONTBAOTOB. 

Where  a  person  contracts  to  construct  a 
building  for  a  certain  price,  and  employs  labor 
and  purchases  material  for  such  work,  there  is 
no  privity  of  contract  between  the  owner  and 
the  employes  and  the  materialmen. 

9.  CONTBACTS  <S=»186(2)  —  OWNEB  OF  BUILD- 
ING NOT  PCBSONALLT  LIABLE  TO  BICPLOTAs 
or  CONTBACTOB  AND  UATEBIALMEN. 

Where  a  contract  is  let  for  the  construction 
of  a  building  for  a  certain  amount,  and  tbe  con- 
tractor employs  labor  and  purchases  material, 
the  owner  of  the  building  is  not  personally  liable 
to  the  employes  of  the  contractor  and  the  ma- 
terialmen, unless  it  is  shown  that  there  e:xists  a 
contract,  express  or  implied,  as  a  contractual 
privity,  between  the  owner  and  such  persons, 
notwithstanding  Code  Civ.  Proc.  {  1192. 
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10.  WOBK  AKD  lABOB  ♦=>22— IK  AOTIOH  TO 
F0BICL08B  HBQHAHIO'B  UEH,  COUFLAIKT  ZH- 
BTTmuXBKT  AS  ON  QnAHTUM  HBBUIT. 

In  u  action  to  Smcedose  mechanics*  liens, 
complaint  alleflting  that  materials  and  labor  were 
*'o£.  the  reaaonaUe  valae  of"  certain  amounts 
not  to  state  cause  of  action  against  the 
owner  in  the  form  of  a,  quantum  meruit ;  it  be- 
ing alleged  that  the  labor  and  materials  were 
furnished  in  pursuance  of  the  contract  betweoi 
the  contractor  and  the  owner,  and  were  fur- 
nished at  the  instance,  of  the  contractor. 

On  Petition  for  Rehearing. 

11.  Afpeai.  and  bbbob  «=>835(^— New  poirt 
saised  on  behkabino  not  bbvikwablb. 

A  new  p<^nt  raised  in  a  petitioa  for  rehear- 
ing need  not  be  oonsidtted. 

12.  SteGHANICS*  LIENS  «»280(6)  —  OONXSAOT 
TO  BEICOTE  BUILDIHa  TO  OTBXB  I«T  AND  BB- 
CONSTBUCT  BKTEBABU. 

Where  a  contract  was  altered  into  whereby 
a  contractor  was  to  remove  a  building  from  one 
parcel  of  land  to  another,  and  certain  work 
was  to  be  done  oq  the  parcel  from  which  the 
building  was  removed,  owner  to  pay  the  absolute 
cost  of  such  work,  and  no  more,  and  the  build- 
ing was  to  be  altered  and  reconstructed  on  the 
lot  where  removed  to,  the  contract  was  severa- 
ble and  those  furnishing  labor  and  material  on 
the  land  where  the  building  was  reconstructed 
were  not  entitled  to  show  the  data  of  the  last 
work  done  on  the  land  from  which  the  building 
had  been  removed.  In  order  to  show  when  the 
contract  was  completed,  as  to  the  work  to  be 
done  on  the  land  where  the  building  was  moved 
to ;  purpose  being  to  show  that  a  lien  was  filed 
in  time. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Budck,  Judge. 

Consolidated  actions  by  Philip  r.  Mott, 
and  by  Qiester  B.  King,  and  by  A.  B.  Mac- 
Swain  and  E.  W.  MacSwaln.  copartners  do- 
ing business  under  tbe  style  of  Sacramento 
Builders'  Sujn^y  Company,  against.Frank  E). 
Wright  and  Frank  P.  Williams.  From  a 
Judgment  for  plalntlfCs  for  part  of  the  r^f 
demanded,  tbey  appeal.  AflSnned. 

W.  A.  Qett  and  Johnson  ft  Lenunoai,  all  of 
Sacramento,  for  app^lants. 

Devlin  ft  Devlin,  of  Sacramento,  for  re- 
QKmdents. 

HART,  J.  The  actions  were  brought  to  en- 
force mechanics'  liens  and  were  consolidated 
for  trial.  Judgment  was  rendered  in  favor 
of  plaintUTs  against  Frank  P.  Williams,  the 
contractor,  and  in  favor  of  Frank  E.  Wright, 
tbe  owner,  for  his  costs,  and  that  the  plain- 
tiffs were  not  entitled  to  liens  upon  tbe 
premises  described  In  the  complaints.  Tbe 
appeal  is  by  plaiatlffs  from  the  Judgment. 

The  owner,  defendant  Wright,  entered  into 
a  contract  with  the  contractor,  defendant 
Williams,  for  the  removal  of  a  cottage  from 


Eleventh  and  O  streets,  in  the  dty  of 
Sacramento,  to  Twenty-Fourth  and  L  streets. 
In  said  city,  and  for  the  raising  of  said  cot- 
tage and  constructing  Qats  undemeatli  the 
same.  The  liens  in  question  are  sought  to  be 
enforced  against  the  lot  tm  Twoity-Foarth 
and  h  streets.  Wotk  started  on  the  flats 
about  the  middle  of  Febmary,  1915,  and  con- 
tinued without  cessation  until  the  12th  day 
of  May,  1915.  From  about  Mandi  the  ofwner 
occupied  the  upper  portion  of  the  bnlldlni^ 
and  later  on  tenants  occupied  the  flats. 

It  was  fbund  by  tbe  court  that  defendant 
Wright  entered  into  a  contract  with  defend- 
ant Williams,  "whidi  said  contract  was  never 
recorded  In  the  office  of  the  county  re«»der 
of  Sacramoito  county,**  under  whicib  said 
contractor  agreed  to  construct  said  building ; 
that  no  notice  of  completion  of  said  building 
or  cmtract  and  no  notice  of  cessation  of 
labor  were  recorded;  "that  the  sold  buUdlng 
and  said  contract  were  comideted  <m  tiie  12th 
day  of  May,  1916;  that  subsequent  to  said 
12th  day  of  May,  191B,  the  plaintlfl  Chester 
E.  King  xepapered  a  portion  of  the  hallway 
of  the  building  located  on  said  premises; 
that  the  papering  of  said  hallway  had  been 
completed  by  said  plalntltt  Chests  B.  King 
prior  to  the  12th  day  of  May,  191fi,  but  said 
papering  was  defectively  done  by  said  plaUi- 
tlff  Chester  E.  King,  whereby  It  became  nec- 
essary for  him  to  reaper  a  portion  of  said 
hallway;  that  the  cost  of  repapeiing  said 
hallway  subsequent  to  the  said  12th  day  of 
May,  1915,  was  Uie  sum  of  $2.40;  Uiat  tbe 
conditl(Hi  of  said  hallway  subsequent  to  the 
12th  day  of  May,  1915,  was  a  trivial  Imper- 
fection In  said  work,  and  was  not  sudi  as 
would  prevoit  filing  of  liens;  that  the  cost 
of  said  repapering  said  hallway  was  trivial 
In  comparison  with  the  cost  of  the  work  and 
ImprovementB  that  were  dona  undor  said 
omtraet" 

The  liens  which  are  sought  to  be  enforced 
were  filed,  respectively,  August  IS.  15,  and  18, 
1916.  complaints  alleged  the  conple- 

tlon  of  the  work  on  June  1st 

It  Is  strenuously  argued  by  ai^ellanta  that 
the  finding  that  the  building  was  actually 
completed  on  Hay  12,  1915,  Is  unsui^orted 
by  the  evidoice.  The  contractor  testified 
that  the  last  work  he  did  was  about  May 
28th  or  June  1st  ;  Mott,  the  dumber,  said 
that  he  went  to  the  building  oa  June  2d  to 
fix  a  water  pipe ;  and  Klpg,  the  painter  and 
paper  hanger,  testified  that  he  worked  per- 
sonally on  the  building  about  the  14th  or  ISth 
of  May,  and  that  in  the  week  ending  May 
29th  (me  man  worked  there.  King  produced 
his  "labor  boo^"  showing  the  following  en- 
tries: 

"May  15.    Bert  Reaner.    $2.50.    Ma;  28. 
Pope.  12.00." 

The  .last  Item  was  explained  to  hare  been 
for  repairing  In  tbe  hall  where  the  plaster 


^^For  other  casea  «ee  lama  topic  and  KBT-NUUBSR  in  all  Kv-Numbered  Dlgssti  and  IsdexM 
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had  bttraed  through  the  paper.  It  was  also 
explained  that  the  men  working  for  Mr.  King 
tnmed  In  their  time  cards  every  Saturday, 
showing  the  time  they  had  worked  during  the 
weeh;  that  the  time  cards  were  destroyed, 
and  the  total  paid  each  man  ^tered  In  the 
labor  book  at  the  week  end.  Conseqnaitly 
the  item  of  May  IBth  feovered  work  that  may 
have  been  performed  on  any  day  between  the 
10th  and  15th,  both  Inclusive,  and  the  work 
shown  by  the  Item  of  May  2»th  may  have 
been  done  on  any  day  between  the  ITth  and 
29th,  tK>th  inclusive. 

The  testimony  on  behalf  of  respondent  on 
this  point  was  as  follows:  M.  F.  Trebilcox 
testified  that  the  two  lower  flats  were  rented 
to  tenants  who  took  possesion  on  April  1st. 
Mr.  Dunn,  one  of  the  tenants,  testified  that 
be  took  possession  on  April  7th  of  the  east 
lower  flat ;  that  at  the  time  it  was  finished 
and  ready  for  occupancy  and  there  were  no 
mechanics  working  in  the  building  after  that 
except,  be  believed,  some  painters  were  work- 
ing on  the  garage,  and  he  did  not  think  they 
^lad  finished  upstairs;  he  th,ought  the  west 
flat  was  also  finished;  that  some  carpenters 
were  working  "for  maybe  a  week  or  more." 
Defendant  Wright  testified  that  he  moved 
into  the  building  the  1st  of  March;  that 
labor  ceased  on  May  12th,  and  at  that  time 
there  was  no  further  work  to  be  done  on  the 
property,  either  the  upper  part  or  the  lower 
flats.  Mr.  Wilshf  >  wife  corroborated  his 
testimony. 

The  dlscussltm  to  follow  will  be  the  better 
understood  by  first  reproducing  herein  the 
provisions  of  section  1187  of  the  Code  of  ClvU 
Procedure  pertinent  to  the  points  advanced 
here  by  the  appellants.  Said  section  provides 
that  every  person  save  the  original  con- 
tractor— 

''claiming  the  benefit  of  this  chapter  [on  tlie 
enforcement  of  liena  of  mechanics,  laborers  and 
materialmen],  within  thirty  days  after  he  has 
ceased  to  labor  or  has  ceased  to  furnish  ma- 
terials, or  both,  or  at  his  option,  within  thirty 
days  after  the  completion  of  the  original  con- 
tract, if  any,  under  which  be  was  employed, 
miut  file  for  record  *  •  *  a  daim  of 
lien.  •  • 

The  said  section  further  provides: 

"Any  trivial  Imperftetlaa  In  the  said  work, 
or  in  the  completicm  of  any  eontract  by  any  Ueu 
claimant,  or  in  the  construction  of  any  build- 
ings,** etc.,  "shall  not  be  deemed  saeh  a  lack  of 
completion  as  to  prevent  the  filing  of  any  lien ; 
and,  In  all  cases,  any  of  the  following  shall 
be  deemed  equivalent  to  a  completion  for  all 
the  porposes  of  this  chapter:  The  occupation 
or  use  of  a  building,  improvement,  or  structure, 
by  the  owner,  or  his  representative;  or  the 
acceptance  by  said  owner  or  said  agent,  of 
said  building,  improvement,  or  structure,  or 
cessation  from  labor  for  tiiirty  days  upon  any 
contract  or  upon  any  boilding,  ImproTement  or 
Btroctnre  or  the  alteration,  addition  to,  or  re- 
pair thereof;  the  filing  of  the  notice  herein- 
after proT^ed  for.  The  owner  may  within  txa 


days  after  completion  of  any  contract,  or  with- 
in forty  days  after  cessation  from  labor  there- 
on, file  for  record  In  the  office  of  the  county 
recorder  of  the  county  where  the  property  Is 
situated,  a  notlee  setting  fortii  the  date  when 
the  same  was  completed,  or  on  which  cessation 
from  labor  occurred,  together  with  his  name  and 
the  nature  of  his  titie,  and  a  description  of 
the  property  sufficient  for  identification,  which 
notice  shall  be  verified  by  himself  or  some  oth- 
er person  on  his  behalf.  *  *  *  In  case  such 
notice  be  not  so  filed,  then  the  said  owner  and 
all  persons  deraUrning  ■  titie  from  or  claiming 
any  interest  through  him  shall  be  estopped  in 
any  proceedings  for  the  foreclosure  of  any 
Uen  provided  Cor  in  tiiis  chapter  from  main- 
taining any  defense  therdn  based  on  the  ground 
that  said  lien  was  not  filed  within  the  time  pro- 
vided In  this  chapter:  Provided,  that  all  claims 
of  lien  must  be  filed  within  ninety  days  after 
the  completion  of  any  building,  improvement  or 
structure,  or  the  alteration,  addition  or  repair 
thereth." 

[1 , 2]  The  appellants  Insist  that  the  evi- 
dence without  conflict  shows  that  there  was 
not  an  actual  completion  of  the  building 
under  the  contract  on  the  12th  day  of  May. 
1915,  but  that  there  was  only  a  constructive 
completion  by  cessation  of  labor  on  said  day. 
But  in  this  they  are  mistaken.  Wright,  tbe 
owner,  testified,  It  is  true,  that  work  or 
labor  ceased  on  the  building  on  the  12tb  day 
of  May,  1915.  He  also  testified,  as  seen,  and 
Mrs.  Wright  corroborated  him,  that  the  last 
work  necessary  to  be  done  on  the  building 
to  complete  the  contract  was  performed  on 
the  12th  day  of  May,  and  that  the  build- 
ing was  then  completed,  and  nothing  more 
was  to  be  done  thereon.  Of  course,  that 
testimony  was  the  equivalait  of  tratimony 
that  the  contract  was  completed,  and  from 
It  the  trial  court  was  justified  in  so  finding, 
if  it  believed  the  testimony,  as  obviously  it 
did.  Manifestly  there  must  have  been  a 
cessation  of  labor  when  the  building  was 
completed  according  to  the  terms  of  the  con- 
tract, but  the  cessation  from  labor  by  reason 
of  the  actual  completion  of  the  contract  Is 
not  the  cessation  of  labor  which,  under  sec- 
tion 1187,  itself  constitute  a  constructive 
completion  of  the  building  or  contract. 

[3]  There  Is,  it  is  true,  some  testimony 
slightly  tending  to  show  that  the  actual  com- 
pletion occurred  at  a  later  date,  which  would 
render  the  llfens  effective;  but  this  merely 
raised  a  conflict  In  the  evidence  upon  thtit 
issue,  whidi  the  trial  court  resolved,  as  it 
was  within  Its  constitutional  province  to  do, 
tn  favor  of  the  defendants.  This  court  is, 
as  is  well  understood,  concluded  by  the  find- 
ings so  made,  and  must  accept  as  the  fact 
that  the  building  was  actually  completed  ac- 
cording to  the  terms  and  requirements  of  the 
contract  oa  the  12th  day  of  May,  1915.  It 
follows,  therefore,  that  the  appellants  filed 
their  claims  too  late  to  rmder  them  effective 
or  of  any  force. 

[4,  S}  Aa  to  the  wwk  of  repaperlng  a  por- 
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tlon  of  the  liaUwaj  on  May  29,  1915,  by 
King,  who  bad  tbe  cmtiact  for  papering  the 
bouse,  tbe  uncontradicted  testimony  upon 
that  point  shows  Qiat  said  work  of  repaper- 
Ing  occurred  after  King  had  finished  his  con* 
tract.  Wright,  the  owner  of  the  house,  called 
on  King  after  the  building  had  been  In  all 
respects  comi^eted,  and,  Informing  falm  that 
there  was  a  defect  In  the  papering  In  t&e 
hallway,  requested  falm  (Klnsd  to  repaper  the 
defective  part,  and,  as  seen,  im  the  29th  day 
of  May  King  did  sa  This  vqA  of  repaper^ 
ing  required,  according  to  tiie  testimony,  ap- 
proxlmat^y  two  hours'  time.  If  the  testi- 
mony of  King  as  to  this  matter  Is  to  be  ac- 
cepted, the  defect  In  the  papering'  was  not 
due  to  any  remissness  or  lad£  (tf  proper  skill 
^  or  care  on  his  part  In  doing  the  work  original- 
ly, but  to  some  circumstance  or  fact  subse- 
quently occurring  and  over  which  he  bad  no 
control;  and,  If  this  be  true,  the  .work  of  re- 
paperlng  was  as  far  removed  from  any  consld- 
eratltm  of  tbe  original  contract  as  though  the 
papering  had  naturally  become  defective  from 
Img  use.  Put,  howevOT  that  may  be.  It  Is 
clear  that  If  the  original  inperlng  was  defec- 
tively done,  and  the  repapering  was  for  that 
reason  required  to  be  don^  It  amounted  to  a 
trivial  Imperfectim  (mly  In  the  work,  within 
the  meaning  of  that  language  In  section  11S7. 
All  that  the  statute  requires,  to  fix  tbe  time 
from  which  the  right  of  lien  clalmante  to  file 
their  liens  begins  to  run.  Is  tiiat  there  be,  so 
far  as  actual  com]Hetl(»i  Is  concerned,  a  sub- 
stantial con^>l^lon,  and.  In  this  case,  the 
testlm<my  shows  that  there  was  mdh  a  com- 
pletion, if.  Indeed,  not  more  than  that  Wil- 
lamette, eta,  Oa  v.  College  Oa,  94  Cat.  229, 
287,  29  Pac.  629;  Harlan  t,  Stufilebeem,  87 
Oal.  506,  2S  Fac  686;  Santa  Monica  L.  &  M. 
Co.  T.  Hege,  U9  Cal.  376,  379,  51  Pac.  655; 
Scblndler  v.  Green,  149  CbL  752,  754,  87  Pac. 
626;  Blanchl  v.  Hughes,  124  GaL  24,  27.  66 
Pac.  610;  Joost  V.  SuUlvan,  111  Cal.  286,  292, 
43  Pac.  896. 

The  foregoing,  of  course,  disposes  of  the 
proposition  earnestly  urged  by  the  ai^llants 
that  the  completion  was  not  actual,  but  by 
cessation  front  labor,  and  that,  therefore, 
tbey  were  entitled  to  file  their  lime  at  any 
time  within  120  days  from  the  date  of  the 
cessation  from  labor,  and  that  in  that  view 
their  liens  were  seasonably  filed  under  the 
law.  Bat  there  is  some  Intimation  by  appel- 
lants in  their  briefs  that  the  120  days'  limita- 
tion appUes  In  all  cases  of  completion,  wheth- 
er actual  or  statutory,  end  they  cite  as  sup- 
porting that  view  the  cases  of  Buell  v. 
Brown,  131  Cal.  158,  63  Pac.  167,  and  Farn- 
ham  V.  Cat,  etc.,  Trust  Co.,  8  Cal.  App.  266, 
96  Pac.  788. 

[6]  In  each  of  these  cases  the  lien  claim- 
ants relied  upon  a  constructive  completion 
of  the  contract  by  cessation  from  labor,  and 
it  was  held  that  where  a  contract  has  not 
been  actually  completed,  but  there  was  a  con- 
structive completion  by  cessation  from  labor 


tot  ttie  period  <a  80  days,  and  no  notice  of 
such  cessation  had  beea  filed  by  the  owner 
with  the  ofilce  of  Che  county  recorder,  lien 
clalmantB  have  90  days  from  and  after  the 
expiration  of  the  80  days  of  cessation  from 
labor  within  wUch  to  file  their  Hens.  In. 
other  words.  In  such  case  Uen  claimants  re- 
lying on  completion  by  cessation  from  labor 
are^  like  those  relying  on  actual  completion, 
limited,  as  to  the  time  wltiitn  which  they 
may  file  their  lleaa,  where  the  owner  baa 
failed  or  neglected  within  the  prcscrltMd  peri- 
od to  file  with  the  county  recorder  a  notice 
of  the  ces8ati<m  from  labor,  to  90  days  from 
the  time  that  there  tias  been  a  completion  by 
cessation  from  labor  (SO  days  from  and  after 
the  time  of  sudi  cessation)  within  which  to 
file  tlielr  liens,  or  120  days  from  the  date  of 
the  cessation  from  labor.  But,  In  this  case, 
there  was  an  actual  completion,  and  the  rule 
as  to  the  120  days'  period  can  have  no  appli- 
cation where  there  is  an  actual  completion. 
Tbe  statute  plainly  provides  that  all  claims 
of  lien  must  be  filed  within  90  days  after  the 
completion  of  any  buUdlng,  Improvement, 
etc.,  and,  as  a  matter  of  fact,  that  provision, 
as  above  suggested,  applies,  not  only  to  cases 
of  actual  completion  but  also  to  those  of  con- 
structive completion.  Including  completion 
by  cessation  from  labor,  for  in  the  latter 
case,  as  Is  obvious,  there  Is  no  completion  un- 
til there  has  been  a  cessation  from  labor  for 
the  period  of  30  days,  from  and  after  which 
time  the  Uoi  claimant  has,  by  virtue  of  Uie 
estoppel  arising  against  the  owner  upon  his 
failure  to  file  with  the  county  recorder  notice 
of  the  cessation  from  labor  00  days  within 
whic^  to  file  his  lien. 

[7]  Counsel  for  the  respondents  state  in 
their  brief  that  the  appellante  claim,  for  the 
first  time  on  this  appeal,  that  there  was  a 
constructive  completion  of  the  contract 
through  occupation  and  use  of  the  building 
by  the  owner.  But  counsel  for  appellants 
make  do  such  contention  here.  Indeed,  In 
their  dosing  brief  they  positively  declare 
that  there  Is  no  ground  afforded  1^  tiie  rec- 
ord for  any  such  dalm,  and  In  this  tiiey  are 
clearly  right.  The  owner  never  ceased  occu- 
pying the  building  at  any  time  pending  the 
reconstruction  or  alteration  thereof,  except 
during  the  brief  time  the  building  was  in  the 
course  of  ren^oval  from  Eleventh  and  O 
streets  to  Twenty-Fourth  and  L  streets  In 
Sacramento.  The  lien  claimants  here  Involv- 
ed did  all  their  work  after  the  occupati<»i  or 
use  by  tbe  owner  took  place,  or  while  the 
owner  was  occupying  and  using  the  building. 
This,  quite  clearly,  is  not  such  an  occupation 
or  use  as  raises  a  conclusive  presumption  of 
completion  under  the  statute^  Orlandl  t. 
Gray,  125  Cal.  372,  374,  58  Paa  15;  Boseus 
v.  Waldmann,  31  GaL  App.  245,  255,  160  Pac. 
180. 

[B-18]  It  is  lastiy  contended  that,  because 
tlie  materials  and  the  labor  w^  fvmJ^lied 
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with  the  knowledge  and  consent  of  Wright, 
an  implied  cmtract  arose  between  tbe  claim- 
ants and  Wri^t.  and  tb^  Itavlng  received 
ttie  benefit  of  the  labor  performed  and  the 
materials  fornlstaed,  Wright  oo^  In  equity 
and  good  otmscienco  to  be  held  to  be  penon^ 
ally  liable  and  compelled  to  pay  the  appA- 
lantB  their  claims.  There  are  two  answers 
to  this  propositiim,  tIs.: 

(1)  As  the  oonrt  found,  upon  snlBcient 
erldence,  to  be  tnie,  tbe  materials  and  labor 
were  fumiShed  to  Williams,  the  contractor, 
and,  as  is  necessarily  Implied  from  that  find- 
ing, the  materials  and  the  labor  were  not  fur- 
nished to  Wright.  In  other  words,  there  was 
no  contract,  eittier  express  or  Implied,  be- 
tween the  materialmen  and  the  laborers  and 
the  owner.  There  was,  thraefbre,  no  privity 
of  contract  between  the  defendant  Wright 
and  the  several  lien  claimants.  Obviously, 
to  sustain  an  action  against  Wright,  It  moat 
be  upon  the  theory  that  he  is  personally  li- 
able, and  ^  to  render  Mm  personally  liable, 
there  must  be  shown  to  exist  a  contract,  ex- 
press or  Implied,  or  a  contractual  privity,  be- 
tween Urn  and  those  dalmliig  lien. 

The  complaints.  In  neither  counts 
thereof,  sulxnit  any  issue  as  to  the  r«W)&able 
value  of  the  labor  and  the  materials  in  the 
form  of  a  common  count.  It  is  true  that  the 
complaints  are  In  two  counts,  but  in  both  It 
is  alleged  that  the  labor  bestowed  upon  and 
the  materials  furnished  for  the  building  were 
BO  bestowed  and  furnished  In  pursuance  of 
the  contract  between  the  contractor  and  the 
owner  and  were  bestowed  and  furnished  at 
the  instance  of  the  contractor.  There  is  no 
allegation  in  ^ther  count  of  the  complaints 
that  the  materials  were  furnished  for  and  the 
labor  done  on  the  building  at  the  direct  in- 
stance of  Frank  EL  Wrltfit,  the  owner,  or 
at  his  instance  at  all.  There  is,  in  short,  no 
attempt  to  rely  upon  a  common  count  in  tbe 
form  of  a  Quantum  meruit.  While  tbe  sec- 
ond count  in  each  of  the  complabits  alleges 
that  the  materials  and  the  labor  were  "of 
the  reasiniable  value  of*  the  respective 
amounts,  of  tbe  several  daims,  tbe  rlgibt  to 
the  enforcement  of  the  payment  of  said 
dafms  Is  expressly  and  primarily  based 
upon  the  contract  between  Williams  and 
Wright  and  upon  the  theory  that  said  mate- 
rials and  labor  were  furnished  and  bestowed 
at  the  Instance  of  WlUiams,  the  contractor. 

The  case  of  B.  a  Ii.  Ga  v.  Schmitt,  74  CaL 
626,  626.  16  Paa  516,  was  decided  when  sec- 
tion 1183  of  the  Code  of  Civil  Procedure  pro- 
vided that  all  contracts  tot  vrotk  on  buildings 
or  other  Improvements,  where  the  amount 
agreed  to  be  paid  thereunder  exceeded  $1,000, 
should  be  In  writing  and  filed  by  the  owner  In 
the  office  of  the  county  recorder,  in  default  of 
which  the  cootract  became  wholly  void,  and 
no  recovery  could  be  bad  thereon,  and  that 
in  that  case  tba  work  done  and  the  materials 
famished  thereunder  were  to  be  deemed 


to  have  beoi  done  and  furnished  at  the  per- 
eonal  instance  of  tb»  owner,  and  that  labor- 
ers, mechanics,  and  materialmen  doing  work 
thereon  and  fnmiahlng  materials  therefor 
diould  have  a  lien  for  tlie  value  tb«eof .  Au- 
swwing  the  argnmoit  made  In  that  case  that, 
notwithstanding  that  no  liens  were  filed  for 
the  eifercement  of  Om  plaintiff's  claim  fOr 
famishing  ma  trials  for  a  Imildlng  construct- 
ed ftor  the  owner  by  a  contractor,  a  personal 
Judgment  for  the  value  of  Qie  materials 
should  be  entered  and  enforced  against  the 
owner,  the  Supreme  Court  saldt 

"It  is  claimed,  although  no  lien  exists  on  the 
bnildfaig  as  to  the  contractor,  and  those  who 
may  claim  under  falm,  and  none  as  to  tlie  ma- 
terialman, that  neveriSwlesa,  according  to  sec- 
tioo  1183,  Code  of  CMl  Procedure,  the  -plain- 
tiff ought  to  have  had  a  personal  judgment 
against  Schmitt,  with  whom  he  never  had  any 
contract  to  famish  the  boilding  materials. 
•  ♦  *  We  cannot  agree  with  the  appellant  in 
a  case  where  neither  the  contractor  nor  the 
materialman  has  filed  any  lien,  such  as  is  giv- 
en them  b7  statute,  that  under  the  section, 
snpra,  a  personal  jadgment  for  tbe  value  of 
the  materials  furnished  may  be  bad  against 
the  owner  of  the  building,  who  did  not  pnrdiaae 
tlwm,  and  who  was  under  no  contract  with  tbe 
materialmen,  ^tber  e^rew  or  implied,  to  pay 
for  them." 

See,  also,  Davles-Henderson  L.  Co.  v.  Gott- 
schalk,  81  Cal.  641,  647,  22  Pac.  860;  First 
NaUonal  Bank  v.  Ferris,  107  Cal.  66,  64,  40 
Pac.  46 ;  Marchant  v.  Hayes,  120  Cal.  137, 
139,  52  Pac.  164. 

The  cases  relied  upon  1^  appellants  as  sup- 
porting their  position  that  they  are  entitled 
to  a  p^sonal  judgment  against  the  owner  oC 
the  building  are  Castagnlno  v.  Balletta,  82 
Cat  260,  23  Faa  127»  Acme  Lumber  Co.  v. 
Weasltng,  19  CaL  App.  406, 126  Pac  107,  and 
Gentle  v.  Britton,  168  CaL  828,  lU  Pac.  9. 
But  the  declsl(mB  In  those  cases  proceed  up- 
on a  very  much  different  state  of  facts  from 
that  with  wbldi  we  are  oonfrcmted  In  tbls 
case. 

In  Castagnlno  v.  Balletta  the  action  was 
the  contractor  against  tbe  owner,  betweoi 
whom  and  tbe  former  a  contract  bad  been 
entered  Into  for  the  construction  of  certain 
buildings.  Tbe  complaint  declared  upon  two 
counts,  one  being  for  the  foreclosure  of  a 
m^anic's  lien,  and  tbe  oOier  In  indebitatus 
assumpsit,  or  a  common  count,  founded  upon 
tbe  prtq^ositlon  that  tbe  original  contract  bad 
been  departed  from  in  material  respects  In 
the  constmction  <^  tbe  bulldiims.  Hiat  Is 
not  this  case. 

In  Acme  Lumber  Co.  v.  Wesslti^  the  ac- 
tion was  for  the  foreclosure  of  a  lien  for 
work  done  under  an  oral,  and  consequently 
an  unrecorded,  contract  between  the  contrac- 
tor and  a  tenant  in  possession  of  the  real 
property  upon  which  the  improvement  was 
made.  It  was  made  to  appear  that  the  own- 
er bad  knowledge  of  tbe  Improvement  bdbkg 
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made  <»i  blB  premlseSt  bnt  that  he  failed  to 
file  the  notice  ot  nonre^KmelblUty  prescribed 
b7  aectlon  1192  of  the  Oode  of  Civil  Proce- 
dure, and  It  was  therefore  hdd  that,  by  tIt- 
tne  of  the  terms  of  said  section.  It  was  to  be 
presumed  that  the  improvement  was  con- 
structed or  made  at  the  Instance  of  the  own- 
'  er  of  the  premises,  and  said  premises  were 
subject  to  the  Uen  filed  for  the  materials  and 
labor  ased  in  the  work  of  invrorament  But 
It  la  datmed  or  Intimated  that  in  that  case 
the  complaint  proceeded  upon  a  quantum 
meruit  against  the  owner  ot  the  premises 
and  tliat  tiie  appellate  court  held  that  It  was 
proper  to  do  so.  But,  even  so,  that  case  is 
not  in  point  here,  for  the  reason  that  between 
the  plalnUff  tbOTsin,  who  was  the  assignor 
of  the  contractor,  and  the  owner,  th«e  exist- 
ed a  privity  of  contract,  created  by  the  terms 
of  section  1192. 

Gentle  Brltton  is  anottier  case  where 
section  1192  was  applied,  the  Improvement 
having  been  made  wAm  a  contract  betwe<m 
the  contractor  and  a  party  not  the  real  own- 
er of  the  premises  upon  whldi  the  Improve- 
ment was  made.  The  conditions  p(dnted  out 
by  said  section  1192  to  reader  llie  premises 
subject  to  a  for  the  labm  and  matsrials 
used  in  the  Improvement  were  ftnmd  to  ex- 
ist in  that  case;  hoice  an  eonltable  Vm  was 
created  on  the  premises  to  secure  fbo  pay- 
ment of  the  value  of  the  labor  and  material^. 
It  is  obvious  that  section  1192  has  no  appli- 
cation to  the  &cts  of  this  case. 

We  have  been  shown  no  reason  for  disturb- 
ing Oie  Judgment,  and  it  will  tbwefore  atand 
affirmed. 

We  concur:  OBIPUAN,  P.  J.;  BUR- 
NBIT,  J. 

On  Petttkm  for  Rehearing. 

HART,  J.  Appellants  have  filed  a  peti- 
tlcm  for  rehearing.  In  which  several  points 
are  raised.  The  first  one  is  that  the  contract 
in  guestioQ  was  an  entire  and  not  a  divisible 
one.  The  contract  was  made  by  Wright,  the 
owner,  with  Williams,  the  contractor,  and 
provided  for  the  erection  of  a  six-fiat  build- 
ing upon  a  lot  at  Eleventh  and  O  streets, 
In  the  city  of  Sacramento,  for  tlie  considera- 
tion of  $8,500i  Said  contract  also  ctmtained 
the  following  provision: 

"It  la  hereby  agreed  tiiat  In  consideration  of 
receiving  the  above  contract,  the  party  of  sec- 
ond part  will  famish  plana,  and  superintend 
the  moving  and  erection  of  flats  under  present 
bouse,  the  location  to  be  Twentr-Third  and  L 
streets,  without  comnufision  or  consideration; 
it  being  understood  tbat  this  work  is  to  be  done 
at  absolute  cost  to  the  pwner.  The  cost  of  re- 
modding  not  to  exceed  $1,800,  and  moving  not 
to  exceed  $125.  He  will  also  agree  to  supurln- 
tend  erection  of  garages  and  other  work  on 
lot  which  owner  may  desire  under  above  eon- 
dittona." 


The  Bpedflc  point  made  Is  that  tbe  work 
on  the  O  street  property  was  not  completed 
until  June  4  or  June  12.  1915;  which  is  "the 
true  date  frran  which  the  tolling  of  the  limita- 
tion of  time  within  which  liens  may  be  filed 
Is  to  be  cconputed/'  and  not  May  12,  1815, 
the  date  of  the  completion  of  the  work  on  the 
li  street  property. 

[11, 12]  In  nelthCT  appellantT^  opening  brief 
nor  in  his  reply  brief  Is  there  one  word  con- 
cerning the  Eleventh  and  O  streets  property. 
'  Indeed  there  -seems  from  the  record  not  to 
be  any  occasion  for  referring  to  that  prop- 
er^, because  there  Is  nothing  In  the  plead- 
ings, nothing  in  the  findings,  nothing  in  the 
evidence  and  nothing  In  the  Judgment  hav- 
ing any  reference  to  the  O  street  property, 
except  incidentally  It  Is  mentioned  by  one 
of  thQ  witnesses.  Tho  liens  were  all  filed 
against  the  Twenty-Third  and  L  streets  prop- 
erty, and  there  was  no  Issue  in  the  case  re- 
garding the  O  street  property.  If  questions 
can  be  raised  for  the  first  time  In  the  peti- 
tion for  rehearing,  there  would  never  be  an 
end  to  litigation.  It  has  in  many  cases  been 
held  that,  where  a  case  has  been  decided,  a 
new  point  raised  in  appellant's  reply  brief, 
or  la  the  petition  for  rehearing,  will  not  be 
considered.  Buraa  Vista  Oil  Co.  v.  Park 
Bank  of  Los  Angelei^  ISO  Pac.  12 ;  Camp  r. 
Boyd,  182  Pac.  60;  Hlbernia  Sav.  A  Loan 
Soa  V,  Famham^  153  Cal,  578,  96  Pac.  9, 
126  Am.  St.  Rep.  129;  Flores  v.  Stone,  21 
Oal.  App.  10^  131  Paci  848.  8S1,  SS2.  How- 
ever, in  this  case,  we  will  consider  the  pcdnt 
raised. 

In  18  0.  J.  p.  668,  It  1>  Bald: 

"If  the  consideration  is  single,  the  contract 
is  entire,  but  if  the  consfd^ation  is  either  ex- 
pressly or  by  necessary  Implication  apportion- 
ed, the  contract  will  be  regarded  as  severable. 
*  *  *  Where  the  portion  of  the  contract  to 
be  performed  by  one  party  consists  of  several 
and  distinct  items,  and  the  price  to  be  paid  is 
apportioned  to  each  item  according  to  the  valae 
thereof  and  not  as  one  unit  in  a  whole  or  in 
a  part  of  a  round  sum,  the  contract  wHl  ordi- 
narily be  regarded  as  severable." 

In  xmiott  <m  Contracts  (volume  4,  f  3667) 
it  is  said: 

"A  building, '  construction,  or  working  con- 
tract is  entire,  and  not  divisible,  where  it  Is 
for  an  entire  structure  for  a  stated  compensa- 
tion. •  •  *  If  the  price  is  apportioned 
among  the  several  items,  or  to  the  different 
parts  of  cme  item,  the  contract  will  generaUy 
be  construed  as  severable." 

In  tbe  case  at  bar  "the  price  was  Kppor- 
ttoned  to  each  item  according  to  the  value 
thereof,  and  not  as  one  unit"  and  we  hold 
that  the  contract  was  not  an  entire  one,  bat 
was  sevmble. 

As  to  the  remaining  points  raiaed  In  the 
petition,  that  •'pro visions  as  to  trivial  im- 
perfections were  designed  merely  to  prev«it 
prematura  flllnf  ot  liens,"  and  that  'Ui^t 
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work  after  substantial  completion,  done  at 
request  or  with  consent  of  owner  or  enb- 
contractor,  extends  time  for  filing  Hens," 
we  are  satisfied  with  what  Is  said  In  the 
main  opinion. 
The  petition  for  a  rehearing  will  be  denied. 


We  concur:  OHIPMAN,  P.  J.;  BURNETT, 


J. 


NEZIE  T.  COLS!  et  aL    ((Bt.  3018.) 

(District  Court  of  Appeal,  First  District,  DI- 
TirioQ  1,  California.   Sept  8,  1919.) 

1.  AmAL  AHD  XBWa  «S98T8(l)-=NlCB80irT 
OF  BOKD  ON  APPEAL  BY  ALTSBNATITK 
METHOD. 

The  new  and  altematlTe  method  of  taklns 
appeals,  provided  by  Code  Civ.  Proc.  S  941a, 
941b,  and  941c,  enacted  in  1907,  dispenses  with 
the  necessity  of  an  undertaking  on  appeal,  and 
the  fact  that  a  bill  of  exceptions  is  prepared 
in  place  of  the  .reporter's  transcript  authorized 
by  section  963a  has  no  bearing  on  the  qnes- 
tlon ;  the  latter  section  having  to  do  with  the 
preparation  of  the  record  on  a^eaL 

2.  Afpeal  and  ebbob  ^607{^A£akzno  tFP 

or  BECOBD. 
An  appeal  having  been  properly  taken  in 
compliance  with  either  the  old  or  the  altematiTe 
.method,  the  record  may  be  made  UP  in  any 
way  permitted  by  the  Code, 

3.  COBFOEATIOHS  «»594— DlSSOLUTIOS  AT  BZ- 
PIBATION  07  TEBIC  OF  BXISTERCE. 

A  CQrpOTatlon  is  disserved  at  the  expiration 
of  the  term  of  its  corporate  existence. 

4.  OOBPOBATIONS  «S>SM-FOWBS  TO  aHOBTBN 
TBBH  or  XXISTENOE. 

A  company  had  power  to  shorten  the  term 
of  Its  corporate  existence  by  an  amendment  to 
its  articles  of  incorporation  even  U  the  re- 
sult of  sndi  abbreviation  amounted  to  an  almost 
immediate  dlasolatlon. 

6.  Abateuent  and  bbtzvai.  4aD89— CoNTiir- 

VANOE  or  AOr^N  AOAINerr  BBPUBBIfTAnrB 
or  0I8B0I>rBD  OOBPOBATION. 

If  Code  Giv.  Proc.  |  888.  providing  that  an 
action  does  not  abate  at  the  death  or  disability 
of  a  party  If  the  cause  of  action  survives,  is 
applicable  to  the  case  of  a  corporation  on  dis- 
solution, it  does  not  authorize  the  continuance 
of  the  action  against  the  corporation  itself,  but 
allows  the  action  to  be  continued  only  against 
the  representative  or  successor  in  Interest, 
brought  in  on  motion. 

C  Abateuent  and  ebvival  <8=»3fr-OoHnN- 

UANOE  OF  ACTION  AOAINBT  COBPOBATION  IN 
NAUE  OF  BEFBESENTATITBS  AFTZB  DISSOLU- 
TION. 

Despite  Civ.  Code,  §  400,  where  a  corpora- 
tion was  dissolved,  during  action  against  it  by 
expiration  of  the  term  of  its  existence.  It  was 
necessary,  for  the  action  to  contlnne  at  all, 
ttat  Ute  company's  snccessors  or  representa- 
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tives  under  section  400  be  properly  brought  In 
on  motion  as  defendants,  as  provided  in  Code 
Civ.  Proc.  {  38B. 

7.  COBPOBATXONS  *=»630(%)— VOID  PBOCEBD- 

INOS  IN  ACTION  AQAIKaT  AXTEB  DI880I.U- 
TION. 

After  a  corporation  was  dissolved  by  ex- 
piration of  tile  term  of  its  existence,  filing  of 
demurrers  and  answer  in  its  name  and  oa  Us 
behalf  in  an  nctiaa  poidlng  against  it  were 
nullities,  as  the  company,  could  iu»  longer  be 
served  with  process,  could  not  appear,  and  could 
not  itaelf  admit  anytbini*  or  authorize  any  <me 
elae  to  do  ao  for  it 

8.  OOBFOBATXONB  4sss680(8)  —  PBOOEBS  INET- 
FEOTIVK  AS  TO  COMPANY  AJTXB  ITS  DISSOLU- 
TION PENDINO  ACTION  AOAINBT  XT. 

.  After  a  corporation  was  dissolved  by  ex- 
piration of  the  term  of  its  existence,  any  serv- 
ice, on  counsel  previously  authorised  to  repre- 
sent it  in  a  pending  action,  of  plaintifE's  notice 
of  motion  to  file  an  amended  and  supplemental 
complaint  and  the  notice  that  sncb  pleading  had 
been  filed,  and  of  the  time  granted  the  com- 
pany's directors,  substituted  as  its  trustees, 
witUn  which  to  plead  thereto,  were  not  effect- 
ual so  far  as  anj  interest  of  defendant  company 
was  cmcemed. 

9.  Abatbbcent  and  brtitai.  «=539— Substi- 
tution OF  DIBE0T0B8  AS  TBUBTEES  ON  DISSO- 
LUTION or  COBPOBATION  BY  EXPIBATION  OF 
TEBU. 

After  a  corporation,  pending  action  against 
it,  }fAd  become  dissolved  by  ex^ratlon  of  the 
tarn  of  its  existence,  if  plaintifE  Intended  to  se- 
cure any  judgment  enforceable  against  the  com- 
pany's directors  as  its  trustees,  he  should  have 
bad  them  substituted  aa  parties  in  place  of  the 
company,  under  Code  CHv.  Proc.  }  880. 

10.  Pasties  ^61— SuBsnnmoN  or  pabtt 

BT  OBDEB  or  OOUBT  NOT  AHSNDltENT. 

The  substitution  of  one  party  for  another 
by  order  of  court  is  not  such  an  amendment  of 
a  pleading  aa  Is  required  to  be  made  on  no- 
tice or  to  be  engroEse^,  otherwise  than  to  be 
entered  in  the  minutes  <A  the  court 

U.  P.ABTIES  «S»81  —  AKENDMBNT  OE  OOIC- 
PLAINT  HUBHTlTUTlNa  DIBECIOBS  AS  DinCND* 
ANTS  ATXBB  llISSOLimON. 

In  action  against  corporation  pending  which 
company  was  dissolved  by  expiration  term 
of  existence,  notice  of  motion  for  permission  to 
file  an  amended  and  supplemental  complaint 
snbstitating  the  company's  directors,  as  trustees, 
and  the  order  directing  Uiat  the  proposed  amend- 
ed complaint  be  filed  and  made  of  record,  further 
directing  tbat  the  new  defendants  named  in  the 
amended  complaint  Have  20  days  in  which  to 
plead,  held  a  substantial  compliance  with  Code 
Giv.  Proc.  {  38S,  operating  to  bring  about  the 
substitution  as  defendants  of  the  directors  as 
trustees  for  tiie  defunct  company. 

12.  Pabties  «a»63— Notice  to  substitcted 

PABTT. 

One  substituted  in  a  cause  must  be  duly 
notified  of  the  fact  of  his  having  been  made  a 
party  before  he  can  be  affected  by  notices  or 
proceedings  in  the  action. 


tfsnVor  other  cases  ses  same  tople  and  KBT-NUllBEB  In  all  Ksy-Nomberea  DIgsits  and  Indsass 
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13.  JUDC^MENT  ®=>17(1)  —  JUDQUBRT  BT  BB- 
FAOLT  VOID  AOAINffT  SUBBTITUTBU  VEFKSfD- 
ANTB  NOT  6EBVED. 
Default  judgment  axainBt  the  indlTidual  de- 
fendants in  an  action  against  a  corporation 
whicb  was  dissolred  pending  action  by  expira- 
tion of  the  term  of  its  existence,  the  action  be- 
ing continned  b;  amendment  aiainst  the  com- 
pany's director!  as  its  truateea,  in  the  absmce 
of  serriee  upon  or  audiorixed  appearance  by  or 
on  behalf  of  the  IndiTidnal  defendanta,  vat 
unauthorized  and  void. 

Appeal  from  Superior  Goarti  Inyo  Gonnty ; 
Wm.  D.  Deby,  Judge. 

Action  by  John  Nezik  against  Walter  D. 
Cole  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed,  and  cause  re- 
manded, with  directions. 

Thomas,  Beedy  &  Lanagan,  of  San  Fran- 
cisco, for  appellants. 

Edmon  Q.  Bennett,  of  Los  Angeles,  Chas. 
B.  Barrett,  of  Las  Vegas,  Nev.,  and  Piatt  & 
Sanfordf  of  Carson  City,  Nev.,  for  respond- 
ent, 

WASTE,  P.  J.  Appeal  from  a  Jadgment, 
entered  after  default,  awarding  damages  In 
the  sum  of  $17,688  for  personal  injuries. 

Within  the  time  when  an  appeal  may  be 
taken  appellants  filed  with  the  clerk  of  the 
court  In  which  the  Judgmrait  was  entered  a 
notice  stating  the  appeal  from  the  same  and 
served  a  similar  notice  on  the  attorneys*  for 
the  adverse  party.  They  did  not,  however, 
within  five  days  after  service  of  the  notice 
of  appeal,  file  the  und^aklng,  or,  in  lieu 
thereof,  make  the  deposit  of  money  with  the 
clerk  aa  required  by  sections  &40  and  941  of 
the  Code  of  Civil  Procedure  and  no  waiver 
of  the  same  was  ever  made  or  filed.  Neither 
did  appellants,  In  lieu  of  pr^Kiring  and  set* 
tling  a  bill  of  exceptions,  pursuant  to  the 
provisions  of  section  660  of  the  same  Code, 
file  with  the  clerk  the  notice  required  by 
section  953a  thereof,  requesting  that  a  tran- 
script of  the  proceedings  be  made  up  and 
prepared. 

On  the  contrary  appellants  caused  to  be 
duly  prepared  and  settled  a  bill  of  excep> 
tions,  containing  the  usual  statonent  of  the 
matters  occurring  at  the  trial.  Respondent 
moves  to  dismiss  the  appeal  upon  the  ground 
that  no  undertaking  on  appeal  having  been 
given  or  deposit  in  lieu  thereof  made,  this 
court  has  no  Jurisdiction  of  the  cause,  for 
the  reason  that  no  appeal  has  been  perfected 
in  the  manner  or  form  prescribed  by  law. 

[1,2]  The  motion  is  without  merit.  The 
new  and  alternative  method  of  taking  ap- 
peals provided  by  sections  941a,  941b,  and 
941c  of  the  Code  of  Civil  Procedure,  enacted 
in  1907,  dispenses  with  the  necessity  of  an 
undertaking.  Estate  of  McPhee,  154  Gal. 
385.  97  Pac.  878 ;  Mitchell  T.  California  S.  S. 
Ca,  164  Cal.  731,  99  Pac.  202;  Union  Collec- 


Uon  Go.  T.  OUver,  102  OaL  TBS,  324  Fae.  485; 
Title  Ins.,  etc  Go.  t.  CaL  Der.  Co.,  168  CaL 
S07,  402,  148  Pac.  723.  Section  Mlb  pro- 
vides that  tlie  notice  of  appeal  when  filed 
"shall  wlOiout  further  actitm  on  tXie  part  of 
the  ai^MUant  trauafv  the  cause  for  dedslon 
and  determlnatloD  to  .the  higher  coart." 
"That  tills  appeal  was  perfected  under  the 
new  method  there  can  be  no  aueBtUm.  A^el- 
lant  filed  Us  notice,  and  that  was  all  that 
was  reqvlred  to  perfect  It"  Blitc^ieU  v. 
Gallfonila,  etc.,  S.  S.  Co..  snpra.  The  fact 
that  a  Mil  of  exceptions  vas  prepared  In 
place  of  the  reporter's  transcript  authorised 
by  section  068a  has  no  bearing  nptm  the  que»- 
ti<Hi.  ThB  latter  section  baa  to  do  with  tbe 
preporatlfm  of  the  record  on  ai^eaL  An  ap- 
peal having  been  properly  takea  in  compli- 
ance with  either  the  old  w  the  altematlTe 
method,  the  record  may  be  made  np  In  any 
way  permitted  by  the  Code.  Lang  v.  Lllley  ft 
Thurston,  101  CaL  20S,  lift  Pa&  100;  Union 
Collectitm  Ca  v.  Oliver,  sapra. 

The  motion  to  dismiss  the  as^eel  Is  denied. 

The  or^iinal  complaint  in  this  action  was 
filed  July  8,  1914,  against  the  Padflc  Coast 
Borax  Ctnupany,  then  a  ovporation,  incorpo- 
rated for  a  pertod  of  SO  years  from  and  after 
July  B,  1012.  It  was  alleged  tliat  plaintiff 
had  suffered  severe  personal  injuries  by  rea- 
son of  the  negligoice  of  defendant  in  failing 
on  two  sqtarate  occasions  to  furnish  him  a 
safe  place  in  which  to  work.  After  obtaining;, 
time  by  stipulation  within  which  to  plead,  on 
September  18,  1914,  couns^  who  later  spe- 
cially appeared  In  the  action  for  appellants, 
filed  a  general  and  specific  demnrrer,  pur- 
porting to  be  interposed  on  behalf  of  the 
borax -company.  At  the  hearing  on  demurrer 
the  same  counsel  orally  su^ested  to  the  trial 
court  that  the  corporation  defendant  had 
ceased  to  exist,  and  moved  for  a  dismissal 
of  the  action,  which  was  denied.  The  de- 
murrer was  overruled  and  an  answer  was 
filed  on  April  26,  1915. 

From  the  answer  It  appeared  that  on  Sep- 
tember 8,  1914,  which  date  was  prior  to  the 
appearance  of  the  company  in  the  action  by 
proceedings  duly  taken  to  that  end,  the  cor- 
poration had  amended  its  articles  by  chang- 
ing the  term  for  which  it  was  to  e^t  from 
50  years  to  2  years,  2  months  and  7  days 
from  and  after  the  date  of  Its  Incorporation. 
In  other  words,  the  life  of  the  company  had 
'expired  on  September  12,  1914,  6  days  before 
the  demurrer  purporting  to  be  on  Its  behalf 
was  filed  In  this  action. 

After  the  service  of  notice  thereof  by  plain- 
tiff on  the  attorneys  who  first  made  the  pur- 
ported appearance  In  the  action  on  behalf 
of  the  borax  company,  the  court  granted 
permission  to  plaintiff  to  file  an  amended  and 
supplemental  complaint,  naming  as  defend- 
ants the  appellants,  who  were  alleged  to  be 
the  directors  of  the  Pacific  Coast  Borax  Com- 
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pany  prior  to  and  at  the  time  it  ce&aed  to 
exlgt  08  a  corporation.  The  amended  and 
snpplemaital  complaint  set  forth  the  oris* 
Inal  causes  of  action,  the  facts  relating  to  the 
•termination  of  the  life  of  the  corporation, 
and  that  the  directors  thereof  (ai^pellants) 
had  thereby  become  Its  trustees,  with  full 
power  and  authority  to  settle  Its  affairs. 
The  prayer  of  the  amended  and  supplemental 
complaint  was  for  recovery  "of  and  from  the 
said  defendants"  of  the  amount  claimed  as 
damages  by  reason  of  the  personal  Injuries. 
The  court  ordered  that  the  defendants  named 
therein  be  given  20  days  from  the  date  of 
service  of  a  copy  of  the  order  so  fixing  the 
time  in  which  to  plead. 

No  summons  or  any  notice  that  the  appel- 
lants so  alleged  to  be  directors  of  the  Pacific 
Coast  Borax  Company  prior  to  and  at  the 
time  it  ceased  to  exist  had  been  made  de- 
fendants in  the  action  was  served  on  the  de- 
fendants, or  either  of  them,  or  upon  any 
attorney  of  record  other  than  upon  the  attor. 
neys  who  first  appeared  and  filed  the  de- 
murrer and  thereafter  the  answer  before  re- 
ferred to.  Except  In  the  same  manner,  no 
service  was  made  of  the  court's  order  fixing 
the  time  wltbln  which  defendants  might 
plead  to  the  amended  and  supplemental  com- 
plaint. 

The  defendants  not  appearing,  Judgment 
by  default  was  entered  against  them  in  the 
amount  prayed  for.  Thereupon  the  defend- 
ants, specially  appearing  by  counsel  for  the 
purpose,  made  a  motion,  sui^orted  by  affl- 
davlte  of  merit  and  as  to  the  facts,  for  an 
order  setting  aside  the  default  Judgraoit  and 
all  subsequent  proceedings.  The  motiop  was 
based  on  the  facts,  substantially  set  forth 
herein,  aod  the  further  fact  that  no  one  of 
the  defendants  was  a  director  of  the  borax 
company  at  the  time  it  ceased  to  exist.  Xo 
counter  showing  was  made  by  the  plaintiff. 
The  court  denied  the  motion,  and  appellants 
have  appealed  from  the  Judgment 

[3-S]  A  corporation  is  dissolved  af  the  ex- 
piration of  the  term  of  Its  corporate  exist- 
ence. Kohl  T.  Llllenthal,  81  Cal.  378,  3S6, 
20  Pac.  401,  22  Pae.  689,  6  L.  R.  A.  B20.  The 
Pacific  Coast  Borax  Company  had  power  to 
shorten  the  term  of  Its  corporate  existence 
by  an  amendment  to  its  artidea  of  incorxrara- 
tlon,  even  If  the  practical  result  of  such  ab- 
breviation amounted  to  almost  an  immediate 
dissolution.  Tognazzinl  v.  Jordan,  165  Cal. 
19,  130  Pac  879,  Ann.  Cas.  1914C,  655.  "It 
is  -settled  beyond  question  that,  except  as 
otherwise  provided  by  statute,  the  effect  of 
the  dissolution  of  a  corporation  Is  to  termi- 
nate Its  existence  as  a  legal  entity,  and  ren- 
der it  incapable  of  suing  or  being  sued  as  a 
corporate  body,  or  In  its  corporate  name.  It 
is  dead,  and  con  no  more  be  proceeded 
against  as  an  existing  corporation  than 
could  a  natural  person  after  his  death. 
.There  Is  no  one  who  can  api>ear  or  act  for  it, 
and  all  actions  pending  against  it  are  abated. 


and  any  Judgment  attempted  to  be  given 
against  It  is  void."  Grossman  t.  Vlvlenda 
Water  Co.,  15Q  Cal.  675,  C80,  89  Pac.  335, 
337.  Where  there  is  no  statute  providing  for 
the  continuance  of  the  coiporatlon  Itself  aft- 
er dissolutloa,  for  the  purpose  of  settling  its 
affairs,  provision  Is  generally  made  for  the 
doing  irt  this  by  others.  We  have  such  a  pro< 
Tlalon  in  this  sUte.  Section  400  of  tiie  Civil 
Code  proTldee: 

**17iilMi  otiher  pusona  are  appdnted  by  the 
oonr^  tin  direetora  or  managers  trf  the  alKUrs 
of  a  corparatfam  at  the  time  of  its  dissolDtion 
are  tmstees  <^  the  creditors  and  stockholders  or 
members  of  the  corporation  dissolved,  and  have 
full  power  to  settle  the  affairs  of  the  corpora- 
tion.- 

Before  the  Supreme  Oouit  vas  caUed  npon 
to  constme  llie  provision  at  the  act  of  the 
L^slature  relating  to  the  fOrfielture  of 
charters  by  corporatifms  for  faflvre  to  pay 
Ucotse  taxes,  to  which  we  will  shortly  refer, 
section  400  was  held  to  be  applicable  in  all 
cases  of  dissolution,  whetlier  voluntary  in- 
voluntary. Hevemeyer  v.  Snperior  Ooort,  84 
Cal.  327,  865,  24  Pac.  121,  10  I*  B.  A.  627,  18 
Am.  St.  Bep.  192;  Grossman  ▼.  Yivlenda 
Water  Co.,  supra.  Construing  that  section  in 
the  last-mentioned  case,  the  court  said: 

"There  ia  no  statute  of  this  state  that  author- 
izes the  commencement  or  continnancc  of  an 
action  against  the  corporation  after  its  legal 
deatii.  We  have  no  statute  sindlar  to  that  ot 
several  states,  providing  tiiat  in  the  event  of 
the  dissolution  of  a  corporation  its  existence 
shall  be  continued  either  indefinitely  or  for  a 
specified  time  for  the  settlement  of  its  affairs. 
Statutes  similar  to  our  section  400  of  the  Civil 
Code  above  quoted  do  not  have  tlie  effect  of  con- 
tinuing the  existence  of  the  corporation  as  cestui 
Que  trust,  or  otherwise,  ao  as  to  render  it  capa- 
ble of  defending  actions  in  its  corporate  name. 
Thompson  on  Corporations,  |  6739;  Clark  & 
Marshall  on  Private  C«poratloDB,  {  8S3 ;  Stur- 
gls  v.  Yanderbttt.  78  N.  T.  884.  If  section  886 
of  the  Code  of  Civil  Procedure,  providing  that 
an  action  does  not  abate  by  the  deat^  or  any 
disability  of  a  party,  if  the  cause  of  action  sur- 
vives, is  applicable  to  the  case  of  a  corporation, 
It  does  not  authorize  the  continuance  of  the  ac- 
tion against  the  corporation  itself,  hut  allows 
the  action  to  be  continued  only  against  the  'rep- 
resentatiTe  or  successor  in  interest,'  brought 
in  on  motion."  McCuUoch  v.  Norwood,  68  N. 
Y.  562,  568. 

See,  also,  Judson  v.  Love,  35  Gal.  463. 

[6]  Bespondent,  nevertheless,  contends  that 
the  lower  court,  having  acquired  Jurisdiction 
over  the  defendant  and  the  subject-matter 
of  the  action  by  reason  of  the  service  of  stim- 
mons,  continued  to  entertain  and  hold  such 
Jurisdiction,  r^rdless  of  the  fact  that  sub- 
sequent to  such  Jurisdiction  attaching  the 
corporation  voluntarily  ceased  to  exist,,  and 
that,  while  the  directors  might  properly  be 
substituted  as  parties  defendant,  such  sub- 
stitution was  not  essential  to  a  continuance 
of  the  action.   He  cites  three  cases  as  sup- 
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porting  this  proposition:  Lowe  et  al.  t. 
Superior  Court  of  Los  Angeles  County,  16S 
Cal.  708,  134  Pac.  190,  192 ;  Brandon  v.  Ump- 
qua  Lumber  &  Timber  Co..  16a  Cal.  322.  136 
Pac.  62 ;  Tumey  t.  Morrissey,  22  CaL  App. 
271,  134  Pac  335.  An  Important  distinction 
must  be  niade  In  tbe  consideration  of  these 
decisions.  Eacb  deals  wltb  facts  arising  un- 
der tbe  provisions  of  the  special  act  of  tbe 
legislature  relating  to  the  payment  of  the 
license  tax  by  corporations  and  cases  of  for- 
feitore  under  Its  provialoos.  By  reference 
to  the  above  statute,  and  acts  amendatory 
thereof,  we  find  that  tbe  provision  of  section 
10a,  Act  Extra  Sess.  1006,  p.  25,  as  amended 
by  section  2,  Act  1907  (Stats.  1907,  pp.  746, 
747),  so  strongly  relied  on  by  respondent.  Is 
restricted  by  the  title  of  the  act  to  "making 
proridon  for  settling  the  affairs  of  corpora- 
tions where  said  tax  lias  not  been  paid," 
and  by  tbe  language  of  the  provlaiiw  Itself  to 
"cases  of  forfeitoie  under  the  proriaions  of 
this  act" 

As  we  read  the  cases  relied  on  by  respond- 
ent, they  merely  determine  that,  since  the 
amendment  of  1907  to  the  act  In  qnestion,  an 
action  pending  against  a  corporation  which 
has  forfeited  its  charter  by  reason  of  failure 
to  pay  Its  license  tax  shall  not  abate  by  rea- 
son of  tbe  forfeiture,  but  may  be  continued 
end  prosecuted  or  defended  In  the  corporate 
name,  the  control  and  management  of  the  ac- 
tion, BO  far  as  tbe  corporate  interests  are 
concerned,  b^ng  in  the  directors  or  man- 
agers in  office  at  the  time  of  the  forfeiture, 
they  being  the  trustees  of  the  corporation,  Its 
stockholders  or  members.  Brandon  v.  Ump- 
qua  Lumber  Co.,  supra.  We  find  nothing  In 
any  of  said  declsl<ms,  read  In  connection  with 
the  statute  under  which  the  cases  arose, 
which  may  properly  be  said  to  remove  this 
case,  and  ,cases  like  It,  from  the  operation  of 
the  w^-establiabed  general  principles  so 
sncdnctly  stated  In  the  authorttlefl  from 
which  we  have  quoted.  As  waa  so  well 
pointed  out  by  the  Chief  Justice  In  the  Cross- 
man  Case,  snpra,  section  400  of  the  Civil 
Code,  already  quoted,  does  not  have  the  eCTect 
of  continoing  the  existence  <^  a  corporatlm 
after  diasolntlon  so  as  to  raider  It  capable 
of  defending  actions  In  Ita  corporate  name. 
It  was  therefore  necessary  that  if  the  actiwi 
conld  continue  at  all  its  successors  or  repre- 
sentatlTes,  under  Section  400,  be  properly 
brought  In  on  motion,  as  provided  In  section 
385  of  the  Oode  of  Civil  Procedure. 

[7, 1]  Assuming  the  correctness  of  the  re- 
cital In  the  Judgment  in  this  case,  that  the 
Padflc  Coast  Borax  Company  was  r^larly 
served  vith  process,  the  filing  of  tbe  demur- 
rers and  answer  in  Its  name,  and  purporting 
to  be  hi  Its  behalf,  was  a  nullity.  So  far  as 
the  dead  corporaticm  Itself  was  concerned 
there  could  be  no  admission  or  estoppeL  It 
could  no  longer  be  served  with  process,  conld 
not  appear,  could  not  Itself  admit  anything; 


nor  anthorize  any  one  else  to  do  bo  for  it.  It 
was  legally  dead.  Grossman  v.  Vivienda  Wa- 
ter Co.,  supra.  The  action  of  counsel,  who 
may  have  had  authority  to  represent  the  de- 
fendant company  prior  to  the  termination  of 
tbe  period  of  its  l^al  existence,  could  not. 
BO  far  as  that  party  was  concerned,  vitalize 
any  proceedings  taken  In  the  abated  action 
after  the  corporation  ceased  to  exist.  Any 
subsequent  service  on  them  by  the  plaintlfl 
of  the  tootlce  of  motion  to  file  the  amended 
and  supplemental  complaint,  the  notice  that 
such  pleading  had  been  filed,  and  of  the  time 
granted  the  substituted  defendants  within 
which  to  idead  thereto,  was  not  effectual,  so 
far  as  any  interest  of  the  defunct  corpora- 
tion was  concerned.  Delter  v.  Klser,  158  Cal. 
259,  262,  110  Pac.  921 ;  Bell  v.  San  Frandsco 
Savings  Union,  153  Cal.  64,  69,  94.  Pac.  225; 
Pedlar  v.  Stroud,  116  Cal.  462,  48  Pac.  371. 

[9]  Unless,  therefore.  It  can  be  shown  that 
some  other  course  was  followed,  the  result 
of  which  was  to  [iToperly  bring  the  appellants 
Into  the  action,  after  which,  by  due  service 
or  voluntary  appearance,  they  were  subject- 
ed to  the  Jurisdiction  of  tbe  court,  the  re- 
spondent will  have  failed  to  maintain  bis 
position  here.  From  Oie  very  nature  of  things 
the  dissolution  or  death  of  the  defendant, 
like  the  death  of  any  other  party  to  a  pend* 
log  action,  could  only  be  brought  to  the  at* 
tentlon  of  the  court  on  proper  suggestioD 
made  by  some  one  other  than  the  defunct 
corporation  itself.  Combes  v.  Keyes,  89  Wis. 
297,  62  N.  W.  89,  27  L.  K.  A.  869,  46  Am.  8t 
Bep.  839.  If  the  plaintiff  Intended  to  secure 
any  Judgmoit  In  this  case,  enforceable 
against  these  appellants,  he  should  have  had 
them  substituted  under  section  885  of  the 
Code  of  Civil  Procedure  as  parties  In  place 
of  the  corporation,  after  the  latter  had  be- 
come tonctns  officio.  Bx  parte  Tlnknm,  64 
Cal.  201,  20&. 

The  notice  of  motion  gltrea  hj  the  plaintiff 
for  permission  to  file  the  ammded  and  sup- 
plemental complaint  was  based  upon  the 
notice  itself  and  upon  all  the  reccods,  plead- 
ings, and  files  In  said  action.  The  verified 
proposed  amoided  and  suppl^oital  com- 
plaint was  attached  to,  and  apt  reference 
made,  a  part  of,  the  notice  and  motion. 
There  was  on  file  In  the  action  the  purported 
answer  of  the  borax  company,  which  was 
duly  verifl«L  by  one  purporting  to  have  been 
the  secretary  of  the  corporation  prior  to  and 
at  tbe  time  It  ceased  to  legally  exist  It  fully 
appeared  In  both  of  these  verified  pleadfogs 
that  the  defendant  corporation  was  legally 
dead.  It  was  alleged  In  the  verified  pro- 
posed amended  and  supplemental  complaint 
that  "Immediately  prior  and  et  the  time  of 
said  dissolution"  appellants,  naming  them, 
"were  the  duly  elected.  Qualified,  and  acting 
board  ot  directors  of  said  corporation,  and 
that  they,  as  such  directors  are  now  the 
legally  constituted  and  authorized  bnistees. 
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represoitatlrcs,  and  iroccesscnv  In  Interofrt  of 
Bald  corporation,  and  trustees  of  the  cred- 
itors, stodctatdders,  and  members  of  said  cor^ 
poratlon,  wltb  fall  power  and  anthorlty  to 
settle  tbe  affairs  of  said  dissolved  corpora- 
tion, and  to  appear  in  and  defend  this  action, 
and  as  sucb  are  true  and  proper  defendants 
liereln." 

[11]  Tbls  notice  of  modon  was  not  serred 
<m  any  irf  tlie  appellants  personally.  It  was 
addressed  to  the  defendant  borax  company 
mnd  to  the  attorneys  who  had  purported  to 
x^;u«8ent  it  In  the  earll($r  proceedings  in  the 
action.  It  was  served  on  these  attomes^ 
and  on  no  one  else.  It  seems  to  be  tbe  well- 
settled  rule  that  the  substitution  of  one 
party  for  another  by  order  of  coort  Is  not 
Bncb  an  ammdmoit  of  a  pleading  aa  la  re- 
Qoired  to  be  made  im  notice  or  to  be  en- 
grossed ottierwtoe  t3ian  to  be  entered  in  the 
mlnntes  of  Ote  conrt  Kittle  t.  Bdlegarde, 
86  OaL  6B6,  562,  26  Pac.  66;  Taylor  t.  West- 
«ni  Pacific  B.  B.  Oa,  46  Cal.  323,  837. 

[11]  No  record  appears  In  the  transcript 
from  wtUcb  we  may  gather  that  a  formal 
order  was  made  and  entered  in  the  minutes 
of  the  court,  ^ther  in  substance  or  in  hsec 
Terba,  sobstituting  the  appellants  as  parties 
defendant  in  the  place  and  stead  of  the  borax 
company.  We  are  of  the  opinion,  however, 
that  the  notice  of  motion  and  th^  older  of 
the  court  directing  that  the  proposed  amend- 
ed and  sopplemoital  comidaint  be  filed  and 
made  of  record  in  the  case,  and  fnrtJier  di- 
recting that  the  defendanta  named  in  said 
amended  and  supplemental  complaint  have 
and  werft  givoi  20  days  from  date  of  a  terv- 
Ice  of  a  copy  of  tliis  order  In  whldi  to  plead 
thereto,  constitnted  a  substantial  compliance 
with  section  886,  Code  of  Civil  Procedure, 
and  <q>erated  to  bring  about  such  substitu- 
tion. Taylor  t.  Western  Pacific,  supra; 
Campbell  v.  West,  93  Cal.  668,  29  Pac.  210. 
€45;  Ford  v.  Bushard,  116  Cal.  273,  276,  48 
Pac.  119.  Furthermore,  there  Is  a  recital  in 
the  judgment  regarding  tbe  substitution  of 
the  defendants  which,  llberalTy  construed, 
would  show,'  whether  with  formality  or  not, 
the  suggestion  of  the  dissolution  of  the  orig- 
inal defendant  and  a  continuance  of  the  ac- 
tion, or  a  revival  of  It,  against  tbe  appellants. 
Gregory  v.  Haynes,  13  Cal.  592. 

[12]  One  substituted  in  a  cause  must  be 
duly  notified  of  the  fact  of  his  being  made  a 
party  before  he  can  be  affected  by  notices  or 
proceedings  In  the  action.  Judson  v.  Love. 
35  Cal.  463,  469.  "A  defendant  appears  in  an 
action  when  he  answers,  demurs,  or  gives 
tbe  plaintiff  written  notice  of  his  appearance, 
or  when  an  attorney  gives  notice  of  appear- 
ance for  him."  Section  1014,  Code  Civ.  Proc. 
None  of  these  things  was  done  in  the  Instant 
case.  The  attorneys  for  the  dissolved  corpo- 
ration defendant  were  never  authorized  to 
and  never  appeared  as  attorneys  of  record  in 
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the  came  for  appcUants  so  as  to  waive  Ksry- 
ico  of  the  amended  and  suKAemental  com- 
plaint or  notice  oi  Its  filing  and  of  Uieir 
time  to  answer.  Service  oa  them  alone,  as 
we  have  pointed  out,  was  a  nullity  after  the 
borax  company  ceased  to  exist  Prior  to  their 
appearance  to  move  to  set  aside  tbe  default 
and  Judgment,  irtilcb  was  specdal  few  tbat 
particular  purpose'  and  tai  no  aense  a  gen- 
eral appearance  In  the  cause  (Powers  v. 
Braly,  76  Cal.  287,  238;  17  Pac.  197),  they 
vkver  appeared  in  Oie  action  for  tba  appel- 
lants at  an.  Proper  service  of  the  notice 
tbat  arooQutts  bad  bem  substitated  as 
parties  d^eodant  in  tbe  acUon,  and  of  tina 
amended  and  siqVlemental  complaint,  not 
having  been  made  on  the  appdlants,  their 
r^ts  were  not  affected  by  tlie  snl»Bqo«it 
proceedings. 

[13]  It  follows,  Oiertfore,  tbat  as  there 
was  no  service  upon,  or  authorized  appear- 
ance or  In  bAhalf  of  the'  defoidants,  the 
default  entered  In  the  action  against  the  ap- 
pellants was  unautharlaed,  tbe  judgment  en- 
tered thereon  was  void,  and  must  be  re- 
versed. Unott  ▼•  Qowland,  119  Cat  458,  61 
Pac.  687 ;  HUl  ▼.  Olty  Cab,  etc.,  Co.,  79  Cal. 
188.  191,  21  Pac.  728;  Altpeter  v.  Postal 
Tel.  &  Cable  Oa,  26  Gal.  A^p.  796-718,  148 
Pa&  241. 

'Che  Jadgment  is  remsed,  and  tibe  caase 
remanded,  wltb  dlrecttms  to  tbe  trial  court 
to  vacate  and  set  aside  the  d^nlt  of  tbe  de- 
fendants, wiUk  permlasttni  granted  to  them 
to  plead  to  tbe  amended  and  eupplemental 
complaint,  as  In  the  original  order  therefor 
provided. 

We  concur:  BIOHASDS,  J.;  KERRI- 
GAN. J. 


HARBIS  V.  KEKHN  et  aL    (No.  2089.) 

(Supreme  Conrt  ot  New  Hezleo.  Sept,  24. 1019. 
Bdiearing  Denied  Oct  24,  1918.) 

(BfUahuB  hv  Me  Oomrt,) 
Lardlobd  and  Tmun  ^133(3)--Biqiit  to 

DAHAOIS   or  TEHAITT    DI8TUBBE0   TS  FOB- 

sEsaion. 

A  tenant  in  posBBBston  nnder  an  unexpired 
lease  who  has  not  abandoned  the  premises,  al- 
though not  upon  them  when  entry  thereon  la 
made,  has  a  right  to  the  possession  of  said 
premises  against  tbe  world  and  may  recover 
damages  from  one  who  disturbs  or  deprives  him 
of  such  poBsrasion, 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  Itichardson,  Judge. 

Suit  by  Thomas  Keehn  and  William  H. 
Keehn  against  William  B.  Harris,  Mary 
Harper,  and  another.  Judgment  for  piain- 
tlflS  against  defendants  Harris  and  Mary 
Harper,  and  Harris  brings  error.  Affirmed. 
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This  cftse  troae  out  of  the  fi^owlng  facts: 
The  dtfendant8  In  the  ooart  bdow,  Monroe 
Harper  and  Hary  Hozper,  were  the  owners 
of  100  acres  of  land  known  as  the  Bar  Circle 
Z.  ranch  In  Lhicoln  coant7.  On  Sq>teinber 
13, 1S18,  said  defendants  executed  a  flre^year 
lease  to  the  plaintiffs,  Thomas  Keebn  and 
William  Ke&m,  and  llie  plalntUCa  wmt  into 
possession  therennder  and  rranained  In  pos-^ 
ses^on  nnttl  December  1, 1918,  or  April,  1914; 
the  exact  date  not  b^ng  material  for  the  inu> 
poses  of  fills  case.  Some  time  in  FelM'uary  or 
March,  1914,  the  two  defmdants  the  Harpers 
sold  the  randi  in  questlcn  to  Harris,  the 
plaintiff  in  error  herdn,  and  gave  bhn  a 
warranty  deed  dated  April  9,  1914,  under 
which  be  txxik.  possession  about  that  time. 
On  August  26,  1914,  plaintiffs  began  suit 
against  the  three  defendants,  the  two  Har- 
pers and  Harris,  alleging  In  their  second 
amended  ccnnplalnt  a  conq>lrar7  to  deprive 
them  of  their  poesession  and  various  acts  of 
the  d^endants  the  Harpers,  and  further  al- 
legliv  that  th^  were  evicted  b;  the  defend- 
ants as  the  result  ot  this  conspiracy.  The 
plaintiffs  claimed  damages  from  the  said 
three  defendants  in  the  sum  of  928,800. 

Tti6  defendants  the  Harpers  filed  their  an- 
swers ;  but,  as  nether  ot  tbem  joined  in  the 
writ  of  error  sued  out  by  the  defendant  Har- 
ris. It  ia  not  necessary  to  cwslder  the  case 
except  as  to  the  last-named  defendant 

The  demurrer  of  the  defendant  Harris  to 
the  second  amended  complaint  was  overmlcd, 
and  the  latter  filed  an  amended  answer 
which  was  in  effect  a  general  denial  of  the 
material  allegations  of  the  second  amended 
complaint 

Tba  case  was  tried  vlttiout  a  Jury,  and 
judgment  was  rendered  fbr  the  plaintiffs 
against  the  two  dofendants  Mary  S.  Harper 
and  WUllam  Barrla  for  tiie  sum  of  ^,000; 
the  other  defendant,  Mtmroe  Hariwr,  having 
died  prior  to  the  rendition  of  the  Judfi^ieat. 

At  the  request  of  the  d^endant  Harris,  the 
trial  court  found  the  facts  as  fallows: 

"(1)  Said  defendant  reqaefts  the  court  to 
find  as  a  matter  of  fact  that  the  said  defend- 
ant William  R.  Harris  did  not  evict  the  plain- 
tiSs  from  the  premises  covered  the  lease  in- 
volved. 

"Answer:  The  coart  bo  finds  in  this  case. 

"(2)  The  defendant  requests  the  court  to  6nd 
as  a  matter  of  fact  that  he,  the  said  defend- 
ant, had  no  part  and  took  uo  part  in  the  acts 
of  the  defeudants  Harper,  which  the  court  has 
found  amounted  to  an  eviction  of  said  plain- 
tiffs. 

"Answer:  The  conrt  so  finds  in  this  case. 

"(3)  The  said  defendant  requests  the  court 
to  find  as  a  matter  of  fact  that,  at  the  time  this 
defendant  took  possession  of  said  premises  un- 
der the  deed  received  by  him  of  said  Harpers, 
the  plaintiffs  had  already  abandoned  said  prem- 
ises either  by  reason  of  the  acts  of  said  defend- 
ants Harper,  or  otherwise,  and  that  this  defend- 
ant took  peaceable  possession  of  said  premises. 

"Answer:  Xlw  court  so  finds  that  the  plain- 


tiffs .^rere  not  on  the  premises  In  question  at 
the  time  the  defendant  Harris  went  into  pos- 
session; that  Harris  took  peaceable  possession 
of  the  premises;  and  that  the  plaintiffs  had  not 
actually  abandoned  the  premises,  but  were  not 
thereon  when  the  defendant  Harris  went  into 
possession. 

"(4)  The  said  defendant  requests  the  court 
to  find  as  a  matter  of  fact  that  at  the  time  this 
defendant  took  posseosion  of  said  premises  be 
did  not  have  actual  notice  tiia  lease  existing 
between  the  plahitiffs  and  the  defendants  Har- 
per, but  had  only  sndi  constructiTe  notice  of 
same  as  was  imparted  by  the  record  of  said 
lease  in  the  office  of  the  county  cleric  of  IJn- 
cohi,  N.  M. 

"Answer :  The  court  finds  that  the  defendant 
Harris  had  both  actual  and  constructive  no- 
tice of  the  lease  In  question  in  this  case  at 
the  time  he  took  i>08se8sion  of  the  pronises  in 
question;  that  the  constructive  notice  was 
imparted  by  the  record  of  said  lose  in  the  of- 
fice of  the  county  dark  at  Gsrrisaso,  Idncoln 
county,  N.  M." 

From  the  Judgment  of  the  trial  court  the 
defendant,  Harris,  sued  out  a  writ  of  error 
to  this  court  and  assigned  six  errors  which 
may  all  be  included  In  the  general  assign- 
ment, that  the  court  erred  in  rendering 
Judgment  against  the  defendant,  Harris,  con- 
trary to  the  flndlnga  of  fiict. 

R.  D.  powers,  of  Boswell,  for  plaintiff  in 
errw. 

G.  B.  Barber,  of  OarrlsoBO,  for  defendahts 
in  error. 

RATNOLDS,  J.  (after  stating  12ie  tacts  as 
aboTe).  As  shown  by  tiie  statonent  of 
facts,  this  Ifl  a  suit  to  recover  damages  in 
tort  against  three  defendants  for  conspiracy 
to  deprive  the  plalntlfla  of  the  benefit  of  a 
lease  fftun  the  defendants  Ibrper  to  the 
plaintlffa  The  trial  conrt  found  as  a  fact 
that  the  defendant  Harris  did  ni^  conspire 
with  the  other  two  defendants,  nor  did  be 
take  any  part  in  what  the  court  found  to  be 
an  eviction  of  the  plaintiffs  by  the  Harpers. 
The  court  further  found  that  the  defendant 
Harris  took  possession  of  the  premises,  and 
that  the  plaintiffs  were  not  on  'the  premises 
when  suGLh  poaseasion  was  t^en.  Under 
this  state  of  the  findings  the  conrt,  the 
plaintiff  in  error,  Harris,  ccmtends  that  Oie 
court  below  erred  in  finding  against  him. 
No  specific  findings  of  fact  were  asked  by 
the  defendants  In  error  In  the  court  below, 
and  none  were  made  by  the  court,  except  In 
a  short  written  opinion  in  which  the  court 
"finds  that  the  ranch  property  did  not  pro* 
duce  the  Income  annually  as  claimed  by  the 
plaintiffs,"  and  further  he  "finds  the  issues 
in  favor  of  the  plaintiffs  and  fixes  the  dam- 
ages at  $2,000,  based  upon  the  alfolfa  crop, 
the  apples,  and  the  general  crops  grown  on 
the  place.** 

It  wUl  be  noted  that  the  court  In  the  third 
finding  found  that  the  plaintiffs  bad  not  ao- 
tually  abandoned  the  premises,  but  were  not 
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tiiereon  when  tbe  defendant  went  Into  ipos- 
session,  and  in  the  fonrth  finding  that  tbe 
defendant  Harris  had  actual  and  con- 
structive notice  of  the  lease  from  the  Harpera 
to  the  plaintiffs  at  the  time  he  took  posses- 
sion. It  further  appears  from  the  transcript 
of  the  testimony  that  Harris  admitted  that 
the  plaintlfb  came  upon  the  property  and 
demanded  possession  from  him  on  August 
2S.  1914,  as  is  alle^d  In  the  plaintiffs'  second 
amended  complaint. 

There  also  appears  In  plaintiffs'  second 
amended  complaint  the  allegation  that  the  de- 
fendant Harris  entered  upon  the  plaintiffs' 
property  without  plaintiffs'  consent.  Counsel 
for  defendants  In  error,  plaintiffs  below,  ar- 
gued In  hia  brief  that  Harris  became  a  Joint 
tort-feasor  together  with  the  Harpers  In 
evicting  plaintiffs,  and  asks  for  an  affirmance 
of  the  judgment  below  upon  that  ground. 
But  the  court  ^specifically  found  that  Harris 
did  not  conspire  In  the  eviction  of  the  plain- 
tiffs by  the  Harpers,  nor  did  he  have  any- 
thing to  do  with  the  acts  which  the  court 
below  held  amounted  to  an  eviction  of  the 
plaintiffs,  Tlie  decision  below  cannot  be 
Bnstained  upon  that  ground.  The  action,  as 
stated  before,  Is  an  action  in  tort,  and  the 
decision  below  may  be  sustained  upon  the 
ground  of  tbe  well-known  principle  of  law 
that  a  tenant  In  possession  has  tbe  right  to 
such  possession  against  tbe  world  during  the 
continuance  of  his  lease  and  may  maintain 
an  action  for  damages  for  the  disturbance  or 
deprivation  of  sadb  possession.  Jones  on 
Landlord  and  Tenant,  {  ^9;  24  Cyc.  1066; 
Dec.  Dig.  subject  "Landlord  and  Tenant," 
S  132,  and  cases  dted.  That  the  defendants 
in  error  could  have  sued  Harris  In  ejectment 
to  T^ain  possession  and  for  damages  does 
not  deprive  them  of  the  right  to  sue  in  tort 
for  interference  with  their  possession.  The 
plaintiffs  below  might  have  also  waived  the 
tort  and  sued  the  defendant  Harris  on  the 
lease  of  his  grantors,  tbe  Harpers,  under  the 
well-known  prlndple  that  a  covenant  of  quiet 
enjoyment  runs  witb  the  land  and  binds  the 
transferee  of  the  reversion.  Qlidden  v.  Sec- 
ond Investment  Ca,  L.  B.  A.  19150,  p.  220, 
and  cases  dted.  The  plaintiffs  chose  to  sue 
in  tort  for  tlie  disturbance  of  their  posses- 
sion. Tbe  complaint  contains  allegations  of 
entry  by  the  defendant  Harris  without  right 
and  refusal  to  vacate.  The  trial  court  found 
that  the  plaintiffs  bad  not  abandoned  the 
premises  at  the  time  Harris  entered,  and  that 
Harris  had  actual  and  constructive  notice 
of  the  outstanding  lease,  and  awarded  dam- 
ages against  Harris  on  the  basis  as  stated  in 
his  written  opinion  of  the  value  of  the  out- 
standing leasehold  estate  in  the  plaintiffs  of 
which  they  were  deprived.  The  proof  In  the 
case  sustained  these  allegation^  In  the  com- 
plaint, and  although  the  court  found  that 
the  defendant  Harris  had  no  part  in  the  con- 
spiracy or  wrongful  acta  of  the  defendants 
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Harper,  he  nevertheless  held  the  defendant 
Harris  liable  for  bis  entry  and  retention  of 
the  plalntiffi^  outstanding  leasehold.  The 
derision  of  tbe  lower  court  is  sustained  by 
the  evidence  and  the  findings,  and  its  deci- 
sion Is  the  correct  legal  conclusion  from  the 
facta  so  found. 

The  decision  of  the  lower  court  la  therefore 
affirmed,  and  It  la  so  ndeied. 

PABKBR,  a  J.,  and  BOBEBTS,  CODCur. 


PRIGHARD  v.  FULMEB  et  aL    (No.  2284.) 

(Sapreme  Court  of  New  Mexico.    Sept  IS. 
1910.   Beheariag  Denied  Oct.  24.  1919.) 

(SvUabiu  hp  the  Court.) 

1.  LnnrATioit  of  aotionb  ^50(3)— Rioht 
TO  attoeket'b  vexb  ok  fobkoldsoiik  bk- 
oins  on  saijc. 

Where  a  complaint  in  a  suit  for  attorney's 
fees  alleges  that  plaintiff  was  employed  "to 
perform  all  services  regnired  to  be  performed 
by  him  in  and  about  the  foreclosure  (of  a  mort- 
gage) and  tbe  business  Incident  thereto,**  the 
right  to  compenaation  begins  when  the  nle  of 
the  morticMed  premises  is  eoafirmed  the 
coort,  and  not  when  the  decree  of  fbredosure 
is  signed. 

2.  LlMITATIOH  OF  ACTIONS  «=>50(3)— SUPT  TOB 
ATTOBNET'a  FEES  UAINTAINABU  WITHIN 
rOITB  TKABS  IBOIC  CONnSHATIOZr  OT  lOBK- 
CLOBUBK  BAU. 

A  mit  for  attorney's  fees  in  sach  a  case, 
began  within  four  years  from  the  date  of  the 
order  confirming  the  sale  of  the  mortgaged 
premises,  is  not  barred  by  the  statnte  of  lim- 
itations. 

CAdfi«toMl  BvUdbut  by  BOttorial  Staff  J 

3.  Appeal  and  kkbob  «S9181— Mattbbb  not 

JUBIBniCTfONAL,  HOT  BAI8ED  BELOW,  NOT 
BETIEWABIX. 

Matters  not  called  to  the  attention  of  the 
trial  court  except  as  to  qaestlons  of  Jarisdic* 
Hon  eaniiot  be  raised  for  the  first  time  on  ap- 
peaL 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Medler,  Judge. 

Suit  by  George  W.  Prlcbard  against  J,  H. 
Fulmer,  Jr.,  and  others.  Demurrer  to  com- 
plaint sustained  and  Judgment  of  dismissal 
entered,  and  plaintiff  Appeals.  Beversed  and 
remanded,  with  Instmctlons  to  overrule  the 
demurrer. 

G.  B.  Barber,  of  Carrizozo,  for  appellant. 
Lorin  G.  CoUlns,  of  Los  Angeles,  Cal.,  for 
appellees. 

BAYNOLDS,  J.  This  is  a  suit  for  attor- 
ney's fees  alleged,  to  be  due  the  plaintiff  for 
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legal  servicBB  In  the  foreclosnre  for  ttie  de* 
ffmdaDt  of  8  mortage  against  tbe  Bagle 
Mining  &  ImproTement  Gmnpany.  To  the 
complaint  d^ndant  Inteipoeed  a  demnrrer 
pleading  the  fonr-year  statute  of  llmitatloDs, 
which  demnrrer  was  sustained  by  the  court 
The  plaintiff  having  elected  to  stand  upon 
ids  cwuplalnt  and  refusing  to  plead  farther, 
a  Jodgmeit  of  diamlswil  was  entered.  From 
the  Judgment  of  dismissal  ttds  appeal  is 
taken. 

li,  2]  Plaintur  alleges  in  his  c(Rnplaintt 

"That  the  plaintiff,  on  or  prior  to  said  date, 
and  now,  is  a  duly  licensed  and  practiciDg  at- 
torney in  the  conrts  of  mid  state,  and  aa  Boch 
was  duly  retained  and  employed  by  said  Ful- 
mer  to  institate  suit  In  the  foreclosure  of  said 
mortgage  in  the  above-named  court,  and  to  per- 
form all  of  the  services  required  of  him  as  such 
attorney  in  and  about  said  foreclosure  and 
the  business  incident  thereto,  for  which  serv- 
ices the  said  Fulmcr  agreed  with  plaintiff  that 
plaintiff  ahould  receive  and  be  paid  the  attor- 
ney's fee  provided  In  said  notes  and  mortgages." 

The  decree  of  foreclosure  was  obtained  on 
May  7,  1909,  and  the  attomey's  fee  fixed 
therein  at  the  sum  of  $7,906.10,  being  the 
amount  ^wdfled  in  the  notes  and  mortgages. 
Subsequently,  on  August  30,  1019,  tbe  prop- 
erty was  s<dd  to  the  appellee,  and  on  the 
2Sd  day  ct  May,  1910,  the  sale  was  ocni- 
flrmed  hy  tbe  court.  This  suit  for  a^m^'s 
fees  was  begun  Octdber  14,  1913. 

It  la  tbe  contention  of  the  appellee  and 
the  ground  of  his  demurrer  that  Che  statute 
of  llmltati(Hi8  is  a  l»r  to  the  action,  tbe  suit 
not  baring  berai  begun  within  the  four  years 
from  the  date  when  fhB  cause  of  action  ac- 
crued to  the  idalntifl.  Xbe  appellee  urges 
that  the  il^t  to  tbe  attorney's  fees  arose  on 
tbe  slgotng  of  tbe  decree  of  foredoaure, 
namely,  May  7,  1009,  on  whldi  date  tbe 
amount  of  tbe  attomey's  fees  was  fixed  by 
tbe  court,  and  that  this  action,  begun  Octo- 
ber 14,  1914,  comes  too  late. 

We  cannot  agree  with  this  contaitlon. 
The  gmeral  rule  in  cases  ot  thla  Idnd  is 
that  the  attorney  employed  to  prosecute  or 
defend  a  suit  Is  entlfled  to  bis  fees  at  the 
termination  of  tbe  suit 

"It  is  held  that  the  statute  begins  to  run 
upon  bis  claim  for  services  and  diaburaements 
whenever  his  services  are  so  brought  to  end  that 
be  can  maintain  an  action  for  them.  This 
point  is  held  to  be  reached  under  a  general 
employment  when  the  suit  is  terminated  by 
the  entry  of  final  judgment,  and  this  is  so  al- 
though there  may  be  other  things  incidental  to 


the  matter  Incurred  afterwards.**  Wood  on 
Limitations  (2d  Ed.)  p.  833. 

It  is  not  necessary  to  decide  whether  the 
entry  of  the  decree  of  foredosnre  or  the  con- 
firmation by  the  court  of  tbe  r^rt  of  sale 
terminated  the  suit,  as  the  language  of  tbe 
agreement  to  pay  attomey's  fees,  as  set  forth 
in  the  complaint,  qpeclfles  tbe  extrait  of  the 
employmoit  In  these  words,  to  wit: 

"That  the  plaintiff  was  to  perCwm  all  serv- 
ices required  of  him  in  and  about  tbe  said  fore- 
closure and  incident  thereto." 

Obtaining  an  order  confirming  tbe  sale  of 
the  mortgaged  premises  was  clearly  wltlxin 
the  meaning  of  this  language.  Plaintiff's 
right  to  compensation  arose  at  the  time  such 
order  of  confirmation  was  signed.  This  suit 
was  begun  on  August  14, 1913,  less  ttian  four 
years  from  May  23, 1910,  and  was  within  the 
period  of  limitations. 

It  is  urged  that  the  amended  complaint 
which  was  filed  May  7,  1917,  states  a  new 
and  different  cause  of  action  frcmi  the  origi- 
nal one  filed  October  14,  1914,  and  that  the 
amended  complaint  cannot  relate  bacli  to  the 
beginning  of  tbe  action  and  thereby  toll  tbe 
statute  of  Iimitati<m8.  It  la  also  urged  that 
the  plaintiff  cannot  by  bis  own  laches  in  fall- 
ing to  procure  an  order  of  conflrmatlfm  ex- 
tend tbe  time  of  tbe  statute. 

[3]  Assuming  that  def^ises  of  this  kind 
could  be  raised  by  demurrer,  the  record  falTs 
to  show  that  either  of  these  propositions  was 
called  to  the  attention  of  or  passed  upon  by 
the  court  below.  The  only  questl<Mi  there 
presented  was  that  tbe  statute  of  limitations 
bad  mn  against  tbe  cause  of  action  alleged  lb 
the  amended  complaint,  for  tbe  reason  that 
the  cause  of  action  arose  on  May  7, 1008.  No 
question  as  to  improper  amendment  of  the 
complaint  stating  a  new  and  dlffoent  caqse 
of  action,  nor  of  tbe  plaintlfrB  laches,  was 
presented.  It  baa  often  been  decided  by  tbls 
court  that  matters  not  called  to  the  attrition 
of  the  trial  court,  except  aa  to  questions  of 
Jurisdiction,  cannot  be  raised  for  tbe  flist 
time  on  appeal.  James  v.  County  Oommla- 
sionera,  24  N.  Bf.  609,  174  Pac  1001;  Woods 
V.  Fambrough,  24  N.  M.  488, 174  Pac.  996. 

For  tbe  reasmis  above  stated,  tbe  court  be* 
low  erred  In  sustaining  the  demurrer  to  tbe 
amended  complaint  Tho  cause  is  tberetbre 
reversed  and  remanded,  with  Instmctions  to 
overrule  the  demnrrw  to  Qie  oomidalnt,  and 
It  la  so  ordered. 

PABKBBk  G.     and  ROBBBTS,  J.,  concur. 
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STATE  T.  WILSON.    (No.  2SX4.) 

(Supreme  Court  of  New  Mexico.   Sept  27, 
1919.) 

(Syllabus  by  the  Court.) 

1.  GiinaifAL  uw  «=»1159(2)— Vkbdiot  svf- 

POBRD  BT  SUBSTAKTIAL  XTimilCS  HOT  U- 
VXEWASLE. 

Where  the  Terdlct  of  die  Juiy  is  rapported 
hj  subetantial  evidence  it  will  not  be  duturt>ed 
upon  appeal. 

2.  Cbshisal  I.AW  «=»678<1)  —  Elxction  bt 

BTATK  BETWEEN  0FTKN8ES  lINNECEaBART 
WHEBB  BEPABATB  IBAireAOCXOHB  ROT  SHOWN. 

The  state  in  a  prosecution  Is  not  compelled 
to  dect  which  one  of  the  two  or  more  offenses 
ft  seeks  to  convict  the  defendant  of,  where  the 
erideaee  does  not  diadose  separate  and  distinct 
tranaactioDS. 

3.  Cbiuinal  law  4=3753(2)  —  Dibected  ac- 
quittal  unauthobized  wbebe  substan- 
tial evidbncb  auppobts  ohaboe. 

A  coart  ohonld  not  direct  a  Terdict  of  ac- 
quittal where  there  is  any  substantial  evidence 
to  sapporf^  or  tending  to  support,  tiie  charge. 

Appeal  from  Diatrlct  Coort,  Chaves  Coun- 
ty ;  McOlure,  Judge. 

Boss  Wilson  was  convicted  of  larcwir, 
his  motion  for  a  new  trial  was  denied,  and 
he  was  sentcDoed.  and  from  the  conviction 
and  sentence  tie  appeals.  Affirmed. 

Id.  O.  Fnllen,  of  Roswell,  for  aiwellant 
N.  D.  Meyer,  Aast  Att?.  Gen.,  for  the 
Stat& 


RAYNOLDS,  J.  Appellant  was  convicted 
for  the  larceny  of  a  calf.  After  denial  of  a 
motion  for  a  new  trial  appellant  was  sen- 
tenced by  the  court  to  serve  a  term  in  the 
penitentiary  from  one  year  to  eighteen 
months.  From  the  conviction  and  the  sen- 
tence imposed  thereon  he  appeals  to  this 
court  and  assigns  as  errors  for  reversal  the 
following: 

(1)  That  there  was  no  substantial  evidence 
to  support  the  verdict. 

(2)  That  the  court  erred  in  refusing  .to 
grant  appellant's  motion  for  a  directed  ver- 
^ct  at  the  conclusion  of  the  state's  evi- 
dence in  chief. 

^)  That  the  court  erred  In  refusing  to 
grant  appellants  request,  at  the  c<Hiclu9ion 
of  the  state's  evidence  In  chief,  requiring  the 
prosecution  to  elect  which  one  of  the  two 
animals  the  alleged  larceny  of  which  the 
state  Intended  to  rely  for  a  conviction,  the 
testinxnv  showing  two  distinct  animals,  and 
the  indictment  alleging  the  larceny  of  one 
udy. 

[1]  In  regard  to  ttie  first  assignment  w* 


WILSON  831 
p.) 

have  read  Om  record  carefoUy,  and  It  ap- 
pears therefrom  that  on  the  state's  case  in 
chief  the  complaining  witness  testified  she 
owned  two  calves,  kept  them  in  a  pasture 
near  her  house,  and  fliey  were  branded  with 
her  brand;  that  on  a  certain  day  they  were 
missing,  and  she  found  them  40  miles  away 
In  the  defendant's  pasture  newly  branded 
with  his  br&nd  and  earmark ;  that  he  agreed 
to  give  her  two  other  cows  for  them ;  that 
the  second  day  after  finding  them  In  his 
pasture  she  returned  to  get  them  and  they 
had  disappeared.  She  then  bad  the  defend- 
ant arrested.  This  evidence  was  corrobo- 
rated in  part  by  her  son  as  to  finding  and 
identifying  the  animals,  and  by  two  other 
witnesses  who  testified  as  to  her  ownership 
of  the  calves  in  question,  and  the  fact  that 
defendant  had  moved  his  cattle  to  h!s  pas- 
ture about  the  time  her  calves  had  been 
missed  by  her.  There  was  evidence  In  con- 
flict with  that  of  the  complaining  \vltness 
Introduced  by  the  defense,  and  also  farther 
evidence  in  rebuttal  by.  the  state. 

We  believe  the  first  assignment  of  error 
Is  not  well  taken.  As  was  said  in  Territory 
V.  De  Outman,  fi  N.  M.  92,  at  page  95,  42 
Fac.  68,  69: 

"Tite  main  pdnt  contended  for  is  that  the  evi- 
dence of  itself  and  in  itself  is  insufficient  in  law 
to  warrant  the  conviction.  We  have  carefully 
read  and  considered  the  evidence,  and  think  it 
fully  and  sufficiently  sustains  the  verdict  The 
jury  passed  upon  the  confiicting  testimony,  and 
determined  where  the  weight  and  credit  lay. 
Their  verdict  cannot  he  disturbed  on  appeal. 
Territory  v.  Webb,  2  N.  M.  154 ;  Territory  v. 
Tmjillo,  7  N.  M.  43  [32  Pac.  154]." 

[2]  The  evidence  set  out  above  was  given 
by  the  witnesses  for  the  prosecution  in  the 
state's  case  In  chief,  and  we  hold  that  it 
was  not  error  for  the  trial  court  to  refuse 
to  grant  appellant's  motion  to  direct  a  ver- 
dict of  not  guilty  at  the  close  of  the  state's 
case  in  chief.  There  was  substantial  evi- 
dence In  this  case  that  the  crime  as  charged 
under  the  allegations  of  the  Indictment  had 
been  committed,  and  the  court  properly  sub- 
mitted the  case  to  the  Jury. 

[3]  "As  a  general  rule  the  court  should 
not  direct  a  verdict  of  acquittal  where  there 
is  any  evidence  to  support,  or  reasonably 
tending  to  support,  the  charge."  16  C.  J., 
Criminal  Law,  p.  936,  par.  2299. 

Ai^llant  contends  that  the  court  should 
have  compelled  the  state  to  elect,  at  the  con- 
clusion of  the  evidence  in  dilef,  as  to  which 
of  the  two  animals  the  appelant  was  chain- 
ed with  having  stolen. 

"But  the  principle  of  election  is  appli- 
cable only  where  there  is  evidence  of  sepa- 
rate and  distinct  transactions;  otherwise, 
an  election  wlU  not  be  required."  16  C  J., 
Orinilnal  Law.  p.  861,  par.  2169. 
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Binding  no  error  In  flie  record,  tbe  Jvds- 
nunt  of  the  lower  conrt  1>  affirmed,  and  It 
Is  so  ordered.  , 

FABEBIB,  a  3^  afad  BOBBBTS,  J.,  concur. 


FLOBES  T.  BACA.  (No.  2288.) 

(Supreme  Oonrt  of  New  Hexleo.    Sept  24, 
1919.) 

(SvUahfu  ^v  the  Court.) 

1.  OOHTB&OTB  ^»834^BT  BTAltm  WBXTrBN 
COHTBACIS  HCPOBTKD  CONSXDEBAXXOZT. 

Under  the  unmeionB  of  section  2181,  Oode 
1916,  every  written  contract  Imports  a  consid- 
eration,  and  in  a  Buit  upon  snch  a  contract  it  is 
not  necessaiT  to  allege  a  coniAderation^ 

2.  OOITTBACTS  «ssb334  —  CoUPUJXn  ON  OON- 

TUCT  NOT  nimiixLT  wBimn  mubi  aujbob 

GonaxDXBAnoif. 
A  contract  which  Is  not  entirely  in  writing 
is  regarded  as  an  oral  or  verbal  contract,  and  a 
complaint,  in  a  suit  upon  inch  a  contract  which 
fails  to  allege  a  consideration,  is  fatally  defec- 

tiTC. 

Appeal  frwn  District  Oourt,  Socorro  Coun- 
ty; BL  GL  Hediem.  Jodgft 

Salt  on  alleged  written  contract  by  Date* 
van  Flores  against  HUarlo  Baca.  Demurrer 
to  sectmd  amended  complaint  sostalued  and 
Judgment  for  deftodant,  and  plaintiff  Ap- 

peals.  Affirmed. 

M.  O.  Spicer,  of  Socorro,  for  appellant 
Neill  B.  Field,  of  Albnaueraue,  tor  appellee. 

ROBEUTS,  J.  Appellant  lustltnted  rait 
in  the  district  court  of  Socorro  county  against 
the  appellee  on  a  contract  which  he  alleged 
to  have  been  in  writing.  The  contract  was 
written  in  Spanish,  the  English  translation 
of  the  same  being  as  follows: 

"Both  partici  hereto  do  certify  that  the  un- 
dersigned Ylarlo  Baca,  party  of  the  first  part, 
and  Estevan  Flores,  party  of  the  second  part, 
Aave  agreed,  the  Srat  party  to  sell  the  number 
of  168  animals  between  steers,  dry  cows  and 
cows  with  calves  for  the  value  of  ¥8,660.00. 
which  said  deal  shall  be  consummated  at  the 
time  of  the  ^tting  of  purchaser,  and  the  said 
Estevan  Flores,  par^  of  the  second  part,  shall 
deliver  to  the  said  party  of  the  first  part  the  sum 
of  $3,650.00  as  soon  as  the  said  deal  is  consum- 
mated, according  to  the  conditions,  and  without 
any  refusal. 

"Signed  by  both  parties  this  14th' day  of  No- 
vember,  1913,  before  a  witness. 

"Hilario  Baca. 
"Estevan  IBlores." 

The  complaint  attempted  to  state  either 
two  or  three  causes  of  action  upon  the  OMt- 
tract   Appellant  apparently  contends  fliere 


were  two  canses  of  action  stated,  while  the 
appellee  assubus  there  was  an  attonpt  to 
state  three  causes  of  acti<m.  It  Is  difficult 
to  determine  from  tbe  con^lalnt  whether 
the  pleader  was  att«uptiug  to  state  two  or 
three  causes  of  actlcm.  That  queBtlon,  how- 
ever, is  not  materiaL  By  eadi  count  of  the 
complaint  ai^lant  alleged  that  nxtOer  the 
contract  entered  into  between  the  parties 
the  appellant  agreed  to  And  a  purchaser  for 
the  cattle,  and  that  he  was  to  rec^ve  tar  bis 
services  the  amount  of  the  purchase  price  in 
excess  of  $3,660;  that  appellee  was  to  sell 
the  cattle  to  the  purdiaser  found  1^  appel- 
lant 

To  the  second  amended  c<Knplaint  appellee 
filed  a  demurrer,  based  upon  the  failure  of 
the  CMuplaiDt'to  state  facts  sufficient  to  con- 
stitute  a  cause  of  action,  and  It  was  partic- 
ularly spedfled  that  the  complaint  waa  de- 
fective In  that  it  failed  to  aUege  that  there 
was  any  consideration  for  the  |»)ntract  Tbe 
demurrer  was  sustained.  Appellant  elected 
to  stand  on  his  complaint  and  Judgment  was 
entered  for  appellee. 

[1]  Appellant  contaids  that  the  action  of 
the  oourt  was  erroneous  in  that,  as  the  cause 
of  action  was  upon  a  written  contract  It  was 
unnecessary  to  allege  the  consideration,  be- 
cause such  allegation  was  obviated  by  section 
218^,  Code  1916,  which  reads  as  follows: 

"Every  contract  In  writing  hereafter  made 
shall  import  a  consideration  in  tiie  same  manner 
and  as  fully  as  sealed  instruments  hare  hereto- 
fore done,** 

If  the  anlt  were  npcm  a'  written  contract 
dearly  appellant's  contention  would  be  cor- 
rect; fw,  under  the  provision  of  the  CSode 
above  quoted,  every  written  contract  imports 
a  consideration,  and  therefore  it  is  not  nec- 
essary that  a  conedderation  should  be  spe- 
cifically averred.  This  has  been  the  uniform 
construction  of  tbe  above  statutory  provision 
by  the  courts  of  other  states  where  such 
provision  exists,  and  it  was  so  held  in  the 
case  of  Bank  v.  Insurance  Co.,  16  N.  M.  68, 
113  Pac  815.  See  Georgia  Bome  Insurance 
Co.  V.  Boykin,  137  Ala.  380,  84  South.  1012; 
Henke  v.  Eureka  Endowment  Ass'n,  100  Citl. 
429,  34  Pac.  1089;  WiUiams  v.  Hall,  79  Cal. 
C06,  21  Pac  966;  EoUer  v.  Ott,  14  Kan.  609 ; 
County  of  Montgomery  v.  Auchley.  9!:!  Ma 
126,  4  S.  W.  425;  Fleming  v.  Mulloy,  143 
Mo,  App.  809, 127  S.  V.  105;  Noyes  v.  Young, 
82  Mont.  226,  79  Pac.  1063.  Hence  if  the  suit 
In  question  was  upon  a  written  con^ct  and 
the  only  point  upon  which  the  demurrer  was 
sustained  was  the  failure  to  allege  a  con- 
sideration, the  action  of  the  conrt  would  be 
erroneous ;  but  It  is  clear,  from  the  contract 
attached  as  an  exhibit  to  the  complaint  in 
question  and  the  allegations  of  tbe  complaint 
that  the  action  was  not  upon  a  written  ccm- 
tract  for  the  allegations  of  tbe  complaint 
added,  to  the  written  manorandnm,  terms 
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and  provldtms  not  coDtalned  In  the  writing 
UsGlf.  It  was  alleged  that,  under  die  contract 
which  the  parties  entered  Into,  the  appellant 
was  to  And  a  purchaser  for  appellee's  cattle; 
that  appellee  was  to  sell  the  cattl6  to  the 
purchaser  so  found,  and  was  to  recelye  the 
iiuin  of  $3,650  for  the  cattle,  and  appellant 
waa  to  receive,  as  commission  for  his  aerr- 
Ices,  all.  sums  received  for  the  cattle  In  ex- 
cess of  such  amount.  This  allegation  was 
clearly  adding,  to  the  written  contract,  terms 
and  provisions  not  Incorporated  therein,  and 
by  doing  BO  brings  the  case  nnder  the  estab- 
llshed  rale  that  where  a  contract  la  net  aU 
In  writing  It  la  a  parol  contract  In  18  a  J. 
p.  246,  the  rale  Is  stated  tbns: 

"A  contract  wMdi  is  not  entirely  in  writing 
la  regarded  as  «n  oral  or  verbal  oootract." 

And  many  authorities  are  dted  In  support 
of  the  text. 

In  the  case  of  Board  of  Commissioners  of 
Mariwi  County  r.  Shipley,  77  Ind.  653,  it  was 
lield  that  a  contract  resting  partly  In  writing 
and  partly  In  parol  Is  regarded  In  law  as  an 
oral  contract,  to  which  the  six-year  period 
of  limitation  applies.  This  case  was  followed, 
with  approval,  by  the  territorial  Supreme 
Court  In  the  case  of  Cunningham  v.  Flske, 
13  N.  M.  331,  8S  Pac.  789.  In  the  case  of 
Louisville,  New  Albany  &  Chicago  By.  Co. 
V.  Reynolds,  118  Ind.  170,  20  N.  B.  711,  enlt 
was  Instituted  by  Beynolds  against  the  rail- 
road company  for  profescdonal  services  ren- 
dered the  company  by  him  as  an  att(»iiey  at 
law.  The  basis  of  the  contract  under  which 
the  services  were  rendered  was  a  letter  from 
the  railroad  company.  The  court  said: 

"It  does  not  specify  die  services  wbicb 
appellees  are  to  perform,  nor  does  It  designate 
the  consideratiDn  to  be  yielded  for  tbe  services 
that  may  be  performed.  It  does  provide  that 
the  passes  given  tbe  appellees  shall  be  their 
compensation  for  services  in  tbe  class  of  cases 
desomlnated  'stock  cases,'  but  it  does  not  state 
what  other  services  shall  be  rendered,  and  in- 
stead of  providing  a  meamre  (tf  eonpensation  for 
other  servicee,  it  provides  that  the  appellees 
shall  receive  'reasonable  attorney's  fees.*  Two 
important  elements  are  left  open  to  parol  agree- 
ment: The  services  to  be  performed^  and  tbe 
consideration  to  be  yielded.  It  clearly  Implies 
that  what  shall  be  done  in  other  than  'stock 
cases,'  and  what  consideration  shall  be  yielded, 
are  to  be  ascertained  by  resorting  to  parol  evi- 
dence. It  Is  difficult  to  conceive  of  a  case  where 
the  writing  more  eleaily  dlsclosea  its  incomplete- 
ness and  points  to  extrinsic  facta.  As  the  con- 
tract is  not  an  in  writing,  it  is  a  par<d  con- 
tract." 

[2]  The  same  is  true  of  the  contract  here 
In  question.  Its  incompleteness  Is  apparent 
on  Its  face,  and  parol  evidence  was  required 
to  complete  the  contract  and  warrant  a  re- 
covery by  appellant.  This  being  true,  the 
contract  Is  to  be  regarded  as'an  oral  or  ver* 


bal  contract,  boice  would  not  come  within 
the  purview  of  aectfon  2181,  Code  1915;  and 
It  would  be  incnmboit  iqp<n  an>ellant  to  al- 
lege and  prove  a  constdexatlon,  heace  the 
court  pn^terty  aaatataed  the  demurrer  to  the 
complaint. 

For  tbe  reasons  stated,  the  Indgment  wUl 
be  afBnned,  and  it  la  so  ordered. 


PASKEB,  a  J.,  and  BATNOLDS,  J., 
cur. 


con- 


LTTNA  T.  UONTOTA. 
(Sapreme  Court 


(No.  2276J  ' 
Sept  24, 


of  New  Mexico, 


1.  Altebatior  of  TNnKunirTB  4a>27(l),  80 
— Tna  or  Ai/mArcov  a  qukstiok  n» 

XDST. 

Where  an  altmtion  Is  apparent  on  the  face 
of  an  Instrument  In  salt  there  is  no  presomp- 
tion  as  to  whether  aoch  alteratioD  was  made 
before  or  after  the  execution  of  the  instrument, 
and  the  question  of  the  alteration  and  its  bind- 
ing effect  on  tbe  parties  after  Its  Introduction 
are  questions  to  be  considered  in  the  light  of 
all  the  evidence,  extrinsic  and  intrinsic,  and  de- 
cided by  the  Judge  sitting  as  a  jDry,  or  by  the 
jnrj  under  proper  tustmctlons. 

2.  ALTBBATION  of  WSTETnCEWTa  «=>27(3)— 
BOBDEIt  OF  PBOOF  OF  ALTBBATION  IS  ON 
PABTT  AXUEGINQ  IT. 

Where  an  alteration  Is  apparent  on  the  face 
of  an  instrument  in  suit  the  burden  of  proof 
to  explain  sodi  alteration  is  not  upon  the  party 
seeking  to  recover  under  it  but  upon  the  one 
who  alleges  that  the  alteration  has  been  made 
in  the  instrument 

3.  LnoTATzoH  OF  Acnom  «cs»66^>— Limita- 
tions, AS  TO  OKBlUIOAn  OF  DBPOBIT,  BUS 

nou  osHANn. 

An  instrument  which  reads  as  follows:  "I 
testify  that  on  November  30,  1003.  Santos  Luna 
deporited  six  hundred  dollars  in  my  care,  I  pay- 
ing him  five  per  cent.  Interest  per  annum. 
This  money  is  guaranteed  by  me,  Max  H. 
Montoya"— is  properly  treated  and  considered 
as  a  certificate  of  deposit  and  the  statute  of 
limitations  begins  to  run  against  the  depositor 
at  tbe  time  when  denuuid  tor  payment  is  mad& 

Appeal  from  District  Court,  Socorro  Goun.- 
ty;  M.  O.  Mechem,  Judge. 

Action  by  Francisco  Luna,  administrator 
of  the  estate  of  Santos  Luna,  deceased, 
against  Max  H.  Montoya.  Judgment  for 
plalntift  on  findings  of  fact  and  conclusions 
of  'law,  and  def  raidant  appeals.  Affirmed. 

This  Is  an  action  an  administrator  upon 
a  writing  in  Spanish  signed  by  appellant 
found  on  page  4  of  a  book  purporting  to  be  a 
time  book  of  appellee's  Intestate,  a  literal 
translation  of  which  Is  as  fbllows: 
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"I  testify  that  In  November  SO,  1903,  Santos 
Lana  deposited  |600  in  my  caret  I  paying  6 
per  hundred  of  interest  per  annum.  This  mon- 
ey is  guaranteed  by  me. 

"Max  H.  Hontoya." 

The  writing  on  the  oi^Edte  page,  which  is 
also  in  the  handwriting  of  appellant,  was 
also  introduced,  and  other  pages  are  re- 
ferred to  in  the  evidence.  The  trial  Judge, 
being  of  the  opinion  that  It  was  necessary 
and  proper  that  this  writing  should  be  in- 
spected by  this  court,  ordered  the  transmit- 
tal of  the  iMok  to  the  clerk,  and  it  la  before 
the  court  for  omslderatlon  in  connection 
with  the  transcript,  under  rule  3,  par.  7  (153 
Pac.  ivlU). 
Appellant,  in  his  answer,  denied  that  plaiu- 

*  tiff's  intestate  had  ever  deposited  with  him 
$600  In  money,  or  any  other  sum,  and  in  sub- 
stance alleged  that  the  writing  In  auction 
was  given  by  him  and  accepted  by  the  intes- 
tate as  a  monorandum  of  the  amount  or  part 
of  the  amount  of  a  claim  due  the  intes- 
tate from  the  estate  of  a  deceased  brother  of 
appellant,  for  which  estate,  or  rather  for  the 
administratrix  thereof,  appellant  at  the  time 
was  acting  as  agent;  that  the  memorandum 
was  originally,  to  the  best  of  his  recollection 
and  belief,  for  1500,  and  was  afterwards 
raised  to  $600  without  bi»  knowledge  or  con- 
sent. Appellant  also  pleaded  the  six-year 
statute  of  limitations. 

The  court,  by  its  second,  third,  and  fourth 
findings,  held  that  the  alteration  was  appar- 
ent on  the  face  of  the  instrument;  that  it 
therefore  was  not  an  alteration  of  a  suspi- 
cions (^racter,  so  as  to  place  the  burden  of 
proof  upon  plaintiff;   and  that  the  prdof 

.  failed  to  show  that  the  alteration  was  made 
after  execution  and  delivery,  or  at  such  oth- 
er time  as  not  to  be  binding  upon  appellant ; 
and  as  c<»iclusions  of  law  the  court  held 
tta.1  the  instrument  was  in  the  nature  of  an 
indlTidnal  certificate  of  deposit;  that  the 
rifl^ts  and  liabilities  of  the  parties  were 
governed  by  substantially  the  same  rules  and 
principles  of  law  applicable  to  bank  cer- 
tificates of  deposit;  that  appellant  was  not 
relieved  from  his  liability  upon  said  instru- 
ment by  reason  of  the  alteration  apparent 
upon  the  face  of  the  same ;  that  the  instru- 
raent  was  not  barred  by  the  statute  of  limi- 
tations ;  and  that  appellee  was  entitled  to  re- 
cover $000,  with  5  per  cent,  interest  from  the 
date  of  the  writing.  To  each  of  these  find- 
ings and  conclusions  appellant  took  an  excep- 
tion at  the  time.  Judgment  was  thereupon 
rendered  against  him  accordingly. 

J.  G.  Fitch,  of  Socorro,  for  appellant. 
Nicholas  &  Nicholas,  of  Magdalena,  for 

appellee. 

HAYNOLDS,  3.  (after  stating  the  facts  as 
above).   Two  questions  are  presented  by  this  | 
appeal:    First,  the  ruling  of  the  trial  court  i 
that  the  alteration  apparent  on  the  face  at| 


the  writing,  raising  tlie  amonnt  from  $500  to 
$000,  was  not  of  a  suspicious  character,  so  as 
to  place  the  burden  of  f^xplalnlng  the  same 
upon  appellee;  and,  second,  the  ruling  of  the 
court  that  the  action  was  not  barred  by  the 
statute  of  limitations.  The  trial  court  found 
as  follows: 

"That  said  instrument  on  its  face  shows  no 
erasure  or  attempted  erasure,  and  that  said 
alteration,  so  apparent  on  the  face  of  said  in- 
strument, is  not  an  alteratica  of  suapicioua  char- 
acter, BO  as  to  place  the  burden  of  proof  upon 
plaintiff  to  explain  the  same."  To  which  find- 
ing defmdant  then  and 'them  objects  and  ex- 
cepts. 

"That  tbe  proof  fails  to  show  that  said  altera- 
tion of  said  instrument  was  made  after  its  ex- 
ecution and  deliveiy  by  the  defendant  or  at  ancb 
other  time  as  not  to  be  binding  upon  him."  To 
which  finding  defendant  then  and  there  objects 
and  enepta. 

[1, 2]  It  Is  urged  by  the  aK>ellant  aa  a 
ground  tor  reversal  of  this  judgment  tliat 
the  trbil  oonrt  misapplied  the  rule  of  evi- 
dence as  to  the  burden  of  proof  on  the  sub- 
ject (tf  altered  Instrameats;  that,  although 
there  was  conflicting  evidence  as  to  the  hand- 
writing of  the  figure  "6,"  the  trial  judge  did 
not  base  Ids  finding  upon  this  evidence,  but 
upon  Infection  of  the  Inatmment,  from 
which  Inspection  be  condnded  that  the  alter- 
ation, being  apparent  ai  its  face,  was  not  ot 
a  suspicions  character,  so  as  to  itoce  the 
burden  of  proof  on  the  idalntiff.  It  is  con- 
coded  tor  the  appellant  that  alteration  alone 
does  not  make  an  instrument  suspicious, 
where  it  is  apparently  altered  to  correct  some 
obvious  mistake  and  carry  out  the  Intentions 
of  the  parties  (Hart  v.  Sharpton,  124  Ala. 
638,  27  South.  451) ;  hnt  he  contends  that  the 
element  of  interest  Is  a  most  important  test 
in  determining  whether  an  apparent  altei^ 
ation  is  susptdous  or  not,  and  that  the  trial 
judge  overlooked  Qkls  important  factor. 

0318  authorities  on  the  subject  are  in  luwe- 
less  confusion.  As  is  said  In  a  note  to  Bur- 
gess T.  Blake,  128  Ala.  105,  28  South.  963,  86 
Am.  St  Rep.  78,  at  page  128  Of  the  last  cita- 
tion: 

"Wh#re  the  alteration  is'  apparent,  the  au- 
thorities are  hopelessly  divided  as  to  the  pre- 
sumptions arising  from  such  apparent  altera- 
tion. Any  attempt  to  reconcile  them  would  be 
nselnis,  and  an  accurate  dasslfication  of  their 
varying  views  is  impossible.  They  seem  to  fall, 
however,  into  four  general  classes,  each  of 
wbi<:h  is  representative  of  a  view  opposed  to 
that  of  the  others:  (1)  One  line  of  cases  holds 
that  no  presumption  arises  from  an  alteration 
apparent  on  the  face  of  the  instrument,  but  that 
the  entire  question  of  the  time  when  the  altera- 
tion was  made  Is  for  the  jury  to  consider  in  the 
light  of  all  the  evidence,  intrinsic  and  extriosic. 
(2)  Another  holds  that  an  alteration  apparent 
on  the  face  of  the  paper  raises  a  presumption 
that  it  was  made  after  the  execution  and  deliv- 
ery. 3.  A  third  line  of  authorities  holds  that 
the  presumption  that  the  alteration  was  made 
after  execntlou  arises  only  where  the  alteratltm 
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or  the  facts  mrroandliig  it  are  susideioin ;  and, 
finally,  it  la  held  by  another  group  of  courts: 
(4)  l^iat  an  alteration,  apparent  on  the  face  of 
the  paper,  is,  without  explanation,  presumed  to 
have  been  made  before  delivery.  This  daseifica- 
tion  of  the  authorities  is,  at  best,  approximate 
only,  as  many  of  the  courts  have  taken  com- 
promise positions,  holding  the  presumption  to 
depend  npoD  various  matters,  such  as  denial 
under  oath  that  the  paper  was  ezecatad,  the  na- 
ture of  the  instrument— i.  e.;  whether  a  speeial- 
t7  or  no^  etc." 

"While  the  different  viewi  presented  in  the 
three  parasrapha  as  to  the  presomptiona  arising 
from  apparent  alterations  are  seemingly  in  hope- 
less conflict,  yet  an  examination  of  the  decisions 
leads  to  the  opinion  that,  whatever  doctrine 
may  be  theoretically  adhered  to  in  any  particu- 
lar jurisdiction  regarding  the  presumtion  as  to 
the  time  of  apparent  iterations,  yet  in  the 
greater  number  of  cases  the  person  who  claims 
under  or  offers  in  evidence  an  instrument  which 
Is  at  all  suspicious  by  reason  of  an  apparent 
alteration  will  be  required  to  explain  and  re- 
move the  suspicion."  1  B.  0.  U  "Alteration 
of  lurtrnments  "  par.  77. 

Tbe  words  "susi^cloas  alterations,"  as 
used  in  the  above  Quotation,  have  been  ^ven, 
many  different  meanings  by  the  adjudicated 
cases.  No  definite  rale  can  be  deduced  to 
determine  the  drcumBtances  connected  with 
an  apparent  alteration  which  will  be  regard- 
ed' as  suspicions  and  will  require  explana- 
tlcm  by  the  party  relying  on  the  altered  In- 
strnment  2  C.  J.  "Alteration  of  Instra- 
menta,"  par.  199.  The  weakness  of  an  objec- 
tion to  the  role  above  will  be  found  In  the 
foUowlng  qnotattcm: 

"This  famishes  no  definite  rule  by  whldi  to 
determine  when  the  burden  is  upon  the  bolder 
to  explain  the  alteration  and  when  it  la  not. 
Who  is  to  determine,  and  by  what  test,  whether 
the  alteration  is  suspicious?  *  *  *  And  it 
seems  to  us  that  the  nile  just  referred  to 
amounts  to  nothing  more  than  saying  that  in 
some  cases  ttiis  intrinsic  evidence  may  tend  to 
prove  that  the  alteration  was  nuule  after  deliv- 
ery, and  thwefote  throw  the  preponderance  on 
that  lid^  nnlesa  the  bolder  <k  the  instrument, 
produces  extrinsic  rebutting  evidence.  Thus 
construed,  we  would  find  no  special  fault  with 
the  rale,  ^ut  it  is  incorrect  to  call  this  a 
presumption  of  law ;  it  is  simply  an  Inference 
of  fact  drawn  from  evidence  in  the  case."  Wil- 
son V.  Hayes,  40  Minn.  631,  42  N.  W.  467,  4 
L.  R.  A.  196,  12  Am.  St.  Rep.  754. 

In  the  present  case  tbe  lower  court  found 
the  alteration  to  be  so  apparent  that  It  was 
not  an  alteration  of  a  suspicious  character. 
Wo  have  Inspected  ttie  Instnunait  and  agree 
with  the  conclnslon  readied  by  the  trial 
Judge.  But  the  question  before  us  is  one  as 
to  the  burden  of  proof,  when  an  Instrament 
which  has  been  apparently  altered  la  sued 
upon  by  one  who  will  bmeflt  by  snch  altera- 
tion. The  role  to  detennlne  this  qnestlon, 
wbiffh  seems  to  na  best  and  supported  by 
reason  of  authority,  ia  that  no  presumption 
arises  firom  an  alteratl<Hi  ap^axmt  on  the 


face  of  the  Instrument,  but  that  the  entire 
quesOon  of  the  time  when  the  alteration  was 
made  la  fw  the  Jury  to  conalder  In  the  light 
of  all  the  evidence,  Intrinsic  and  extrlnsla 
It  Is  evident  from  the  adjudicated  cases 
that  the  courts  whldh  maintain  the  portion 
that  no  presumption  arlsea  from  an  apparent 
alteration  of  an  Indtrument  in  fact  hold  that 
sutai  Instrnmoit  Is  not  an  altered  instrument 
within  the  meaning  of  the  irtuaae.  They 
hold,  in  effect,  that  the  Instrument  as 
changed  or  altered  Is  the  inatrument  which 
tlie  parties  executed.  As  before  stated,  we 
believe  this  to  be  tbe  proper  rule  To  modify 
this  rule,  by  casting  the  burden  of  proof  on 
the  plaintiff  or  the  defendant,  according  as 
tbe  trial  judge  may  deem  the  alteration  sus- 
picious or  not,  changes  a  rule  of  law  into  an 
Inf ermce  of  fact,  whitih  inference  of  taxt  the 
court  should  not  pass  upon,  but  leave  to  the 
Jury. 

The  trial  court,  In  holding  that  the  appar- 
ent alt«atien  was  not  one  of  a  suspicious 
character,  so  as  to  place  the  burden  ot  proof 
upon  the  plaintiff,  reached  the  correct  con- 
clusion, and  properly  placed  the  burden  of 
proof  upon  the  defendant,  who  alleged  that 
the  Inatmment  had  been  altered.  We  hold, 
however,  that  the  correct  rule  to  be  applied 
in  case  of  apparent  alteration  of  Instru- 
raents  Is  this:  That  there  is  no  prfflumptiim 
from  sncih  apparent  alteration,  and  that  the 
question  of  alteration  and  its  binding  effect 
on  the  parties  after  the  Introduction  of  the 
instrument  In  evidence,  are  questions  to  be 
considered  in  the  light  of  all  the  evidence, 
extrinsic  and  intrinsic,  and  decided  by  the 
Judge  sitting  as  a  Jury,  or  by  the  Jury  under 
proper  instructions. 

[3]  It  Is  further  urged  by  the  appellant 
that  the  instrument  In  question  was  improp- 
erly treated  as  a  certificate  of  deposit.  Ap- 
pellant concedes  that  tbe  case  of  Bank  of 
Ck)mmerce  v.  Harrison,  11  N.  M.  50,  66  Pac. 
460,  correctly  states  the  law  In  regard  to 
certificates  of  deposit,  but  he  contends  that 
the  doctrine  therein  announced  should  not  be 
extended'  to  the  instrument  Involved  in  this 
case.  The  case  of  Bank  of  Commerce  v. 
Harrison,  supra,  holds  that  the  statute  Qf 
limitations  does  not  begin  to  run  against  the 
holder  of  a  certificate  of  deposit  until  .he  has 
made  demand  on  the  bank  for  payment  of  the 
money  evidenced  by  the  certificate  of  deposit. 
We  hold  that  the  same  rule  of  law  aiqilles  to 
the  Instrument  involved  in  this  suit.  As  was 
said  by  Mullins,  J.,  in  Payne  v.  Gardiner,  29 
N.  T.  at  pages  171,  172:  . 

"Questions  as  to  tbe  Hshts  snd  remedies  of 
depositors  have  generally,  if  not  altogether,  flria- 
en  in  actions  by  and  againat  banks;  biit^  it  is 
every  day's  practice  for  persons  having  gwrpltis 
funds  to  deposit  thorn  with  merchants,  lawyers, 
and  other  business  men,  and  they  are  rwwivetl 
as  often  as  matters  of  favor  to  tbe  perstm  de- 
positing as  with  a  view  to  the  advantage  of  the 
person  receiving;  and  I  apprehend  that  such 
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persona  believe  tbat,  Man  ttey  can  be  sued 
for  tbe  money,  a  demand  must  be  made  of  the 
deposit.  Socb  a  rule  not  only  gives  effect  to  tbe 
intention  of  the  parties,  but  it  is  essentially 
just.  Why  should  a  demand  be  held  necessary 
in  the  case  of  a  deposit  in  a  bank,  and  unneces- 
sary in  the  case  of  a  deposit  with  a  private  per- 
son? In  both  cases  the  dcQOsitor  is  not  an  ordi- 
nary borrower;  that  is  to  laj*  they  do  not 
Btdiclt  the  deposit  for  their  own  benefit  exdu- 
sivply.  In  both  th^  bold  themaelTes  ont  as 
willing  to  receive  deposits,  and  to  pay  inter- 
est, perhaps,  thereon.  The  same  considerations 
wbitji  render  proper  demand  before  suit  in  the 
case  of  the  one  are  equally  operative  in  the  case 
of  the  other.  ♦  *  •  I  entertain  no  doubt  but 
that  the  transaction  in  question  was  a  deposit, 
and  that  the  rights  and  liabilities  of  the  parties 
are  precisely  the  same  as  if  tbe  money  had  been 
in  a  bank ;  and  hence  there  was  no  right  of  ac- 
tion against  the  depositaries  until  actual  de- 
mand made,  and  the  statute  of  limitations  be* 
gan  to  run  from  the  same  time.  If  such  is  the 
law,  thea  the  demand  in  question  was  not 
barred,  and  the  judgment  should; be  affirmed." 

Finding  no  error  in  tbe  record,  the  case  la 
affirmed ;  and  It  la  so  ordered. 

PAREBB,  a  J.,  and  ROBERTS,  J.,  con- 
cur. 


HOGGAN  T.  PRIOE  BIVER  IRRIGATION 
00.  et  al.  (No.  8808.) 

(Sapreme  Court  of  Utah.   Oct.  10;  lfil9.) 

1.  Appzal  and  kseob  «=»1012(5>--Fiijito  or 

AMENDED  COUFZAJNT  BBtTafQ  UP  NEW  CAUSE 
OF  ACmoN  HARMLmW. 

The  denial  of  defendant's  motion  to  strike 
from  the  file  an  amended  and  supplemental  com- 
plaint, because  additional  causes  <d  action  were 
set  forth,  refiarring  to  an  allegation  asking  at- 
torney's fees  whicb  was  not  in  the  original  com- 
plaint, was  not  prejudidal  error,  where  no 
attomcr's  fees  were  allowed  and  no  further 
attention  paid  by  either  counsel  or  octurt  to  the 
question  (d  attorney^  fees. 

3.  PurADiNQ  «»64(2)— Gbbditobs'  bill  not 

HULTIFABIOVS. 

A  complaint,  in  effect  a  creditors'  bill  after 
ezhaastion  of  legal  remedies,  seeking  to  force  a 
creditor's  lien  on  debtor's  property  and  to  follow 
assets  of  tbe  debtor  corporation  into  the  hands 
of  all  who  are  not  bona  fide  purchasers,  the 
facts  stated  relating  wholly  to  the  same  general 
cause  of  action,  is  not  multifarious,  and  not 
subject  to  demurrer  for  improperly  uniting  or 
mingling  causes  of  action,  which  should  be  sepa- 
rately stated. 

3.  GOBPOBATIONB  ^s>578(2)— NEW  COBPOBA- 
TION  OBOAHIZCD  BT  BBLUES'B  8TO0EHOLDEB8 
LIABLE-  FOB  SKLLEB'B  DEBTS. 

The  management  of  one  corporation  may 
organize  another  and  transfer  its  property  to 


tbe  new  corporation,  but  if  it  does  so,  even  Trith 

the  consent  of  all  its  stockholders,  the  new  cor- 
poration is  liable  for  the  debts  of  the  other  to 
the  extent  of  the  value  of  the  property  received; 
and,  assuming  that  such  conveyance  was  not 
void  unless  fraudulent,  nor  for  the  purpose  of 
hindering  or  defrauding  creditors,  the  creditors 
still  have  the  right  to  follow  the  property  thus 
transferred.  1 

4.  GoBFOBATiONB  1^269(8)  —  Stockholders 

ON  TBANSFEB  TO  NEW  COSPOBATION  HAVINO 
SAUB  DIBECTOBB,  NOT  LIABLE  FOB  ULTBA 
TIBES  AOTS. 

Bvidence  not  to  sbow  transactions  by 
which  debtor  corporation  was  stripped  of  all  Its 
property  resulted  from  fraud  or  bad  faith  of  the 

directors,  or  titat  there  was  any  dissipation  of 
assets  in  making  such  conveyances,  or  any  in- 
tent that  sudi  transactions  should  be  of  advan- 
tage to  the  directors  of  both  the  selling  and 
buying  corporation,  except  perhsps  incidentally 
as  stockholders  and  defendants  in  creditors'  ac- 
tion, and  those  stockholders  who  were  not  direc- 
tors of  the  debtor  corporation  at  the  time  of 
such  transfer  were  not  accountable  for  the  cor- 
poration's illegal  or  ultra  yiies  acts. 

6.  COBPOBATZONS  «=»570G^RlGH1B  OP  CHED- 
ITORS  ON  TBANBFEB  OF  FSOPEBTT  TO  HEW 

coBPOBATiON— Sales. 
A  trust  agreement,  under  which  all  the 
property  of  the  debtor  corporation  was  trans- 
ferred to  a  new  corporation^  construed  and 
held  to  provide  that  the  proceeds  of  sale  of  wa- 
ter shares  should  be  applied  first  to  pay  the 
debts  tbe  company  Incurred  in  connection  with 
the  construction  of  Its  irrigation  project,  ex- 
cepting only  a  loan  from  the  state,  so  that  a 
creditw  of  the  company  was  entiUed  to  pay- 
aunt  out  of  die  proceeds  of  stock  sales. 

6.  COBPOBATIOirS  «S»M6(^— RiSHTB  OF  OFTI- 
0BB8  AND  BTOOKHOLDXBB  tTNOBB  OXCDnOBS' 

BILL. 

Where  Individual  stockholders,  defendants 

in  a  creditor's  suit,  paid  out  their  money  for 
the  corporation,  a  stockholder,  who  was  not  a 
director  of  the  debtor  corporation,  had  a  right 
to  accept  a  preference  by  payment  in  corjMrate 
stock  whether  the  company  was  insolvent  or 
not,  but  a  director  of  an  insolvent  corporation 
had  no  right  to  do  so  whether  he  became  cred- 
itor as  guarantor,  indorser,  or  surety. 

7.  COBPOBATIONB    «=»6il5(2)  —  P^TUBNT  OF 
NOTES  TO  DIBBOTOB  WBBH  OOBPOBATION  WAB 

INBOLVEITT. 
Where  a  corporation  was  willing  to  make 
unusually  liberal  discounts  to  a  stockholder  par* 
chasing  its  notes,  the  purchaser  would  not  for 
such  reason  be  charged  with  fraud  or  dishon- 
esty, but  if  such  purchaser  was  a  director  when 
presenting  the  purchase  notes  for  payment,  and 
the  company  was  then  Insolvent,  he  would  not 
be  justified  in  accepting  and  appropriatioK 
shares  in  a  new  corporation  in  payment  of  sucU 
debts,  thus  depriving  other  creditors  of  a  fund 
to  which  they  were  entitled,  and  as  director  he 
must  be  presumed  to  know  tbe  corporation's 
financial  condition. 


>  Cooper  T.  Ltsbt  ft  Power  Co.,  SS  Utah,  SIO.  10> 
Pac.  203,  136  Am.  St.  Rep.  1075. 
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8.  Appeal  and  bsbob  «=i1177(6>— Iwstnm- 

CJENCT  OP  BXCOBD  TO  BSTABLISH  VALUB  AT 
TRANSFER  OF  ASSETS  TO  NEW  COBFOBATIOK. 

In  a  creditor's  bill  to  subject  property  of  a 
debtor  irrigation  company  pagsinc  into  the 
bands  of  another  corporation  to  his  claims,  fail- 
ure to  determine  whether  the  irrisation  company 
was  insolvent  at  a  particular  time  leaves  the 
Supreme  Court  unable  to  direct  what  findings 
should  be  made  as  to  the  price  of  the  stock  or 
water  shares  in  the  new  company  at  the  time 
of  the  transfer  to  it  from  the  irrigation  com- 
pany; the  price  fixed  in  a  trust  agreement  for 
transfer  being  pordy  flctitioua. 

Appeal  from  District  Court,  Salt  Lalie 
Comity:  H.  M.  Stephens.  JndKeu 

Action  by  James  W.  Ho^an  against  the 
Price  River  Irrigation  Company,  a  corpora- 
tion, and  others.  Judgmeiiit  for  plaintiff,  and 
tlie  named  d^endant  and  certain  other  de- 
fendants appeaL  Beversed  as  to  certain  de- 
fendants, reversed  and  directed  as  to  cer- 
tain others,  and  afBrmed  as  to  others. 

M.  Thomas  and  Soule  &  Spalding,  all  of 
Salt  Lake  City,  for  appellants. 

Willard  Hanson  and  Dey  &  Hoppaugb,  all 
of  Salt  Lake  dty.  for  respondoit. 


WEBETR,  3.  The  substance  of  plaintiffs 
amended  and  supplemental  complaint  Is  that 
In  1906  he  sold  and  conveyed  the  Mammoth 
Reservoir  system,  with  buildings  and  person- 
al property,  to  the  Utah  Irrigation  8c  Power 
Company  for  $20,000,  on  which  a  partial  pay- 
ment of  $S00  was  made;  that  on  July  22, 
1907,  the  Irrigated  Lands  Company,  one  of 
the  above  defendants,  was  Incorporated  un- 
der the  laws  of  Utah,  and  took  over  the  prop- 
erty of  the  Utah  Irrigation  &  Power  Com- 
pany,  and  assumed  the  de'bts  of  ttie  latter 
company,  including  plalntlfTs  claim ;  that  In 
January,  1910,  the  Irrigated  Lands  Company 
made  and  ddivered  to  plaintiff  its  promis- 
sory notes,  secured  by  shares  of  stock  in  tbe 
Price  River  Irrigation  Company  and  the 
Abraham  Irrigation  Company;  that  said 
notes  were  not  paid  when  due ;  that  plaintltr 
obtained  judgment,  sold  tbe  cdllateial  which 
he  had  received  with  tbe  notes  for  tbe  sum 
of  $4,890,  and  that  in  one  cam  tbe  deficiency 
judgment  amounted  to  $13,910.00  and  in  the 
other  the  Judgment  was  for  $882.82;  that 
executions  were  Issued  and  were  returned 
wbcAly  unsatlBfled. 

FlalntUC  further  alleges  that  on  the  4tb 
dat  of  January,  1910,  John  T.  Smith.  Van 
D.  Spaulding,  Thomas  Austin,  George  A. 
Smith,  Thomas  Webb,  Charles  Tyng,  William 
D.  Uvlngston.  David  Morgan,  Albert  Smith, 
and  Frank  Nelsen  constituted  the  entire 
board  of  directors  and  managing  officers  of 
said  Irrigated  I^mds  Company,  and  owned 
and  controlled  substantially  the  entire  out- 


standing capital  stock  of  said  corporation; 
that  at  the  same  time  the  said  John  T. 
Smith,  George  A.  Smith,  Thomas  Austin, 
William  D.  Livingston,  Albert  Smith,  Frank 
Nelsen,  and  David  Morgan  constituted  the 
entire  board  of  directors  and  managing  of- . 
fleers  and  agents  of  tbe  Price  Biver  Irriga- 
tion Company,  and  were  the  owners  and 
holders  of  substantially  alt  of  its  capital 
stock;  tbat  between  the  1st  day  of  August, 
1900,  and  the  12tb  day  of  January,  1011,  all 
of  the  defendants  to  this  suit,  contriving  and 
intending  to  defraud  tbe  plaintiff  of  bis 
daim  against  the  Irrigated  Lands  Company, 
and  with  intent  to  binder,  delay,  and  de- 
fraud its  creditors,  and  wrongfully  to  ep- 
pnqiriate  to  themselves,  without  any  ad- 
equate or  substantial  consideration,  all  tbe 
assets  of  said  last-named  company,  made  and 
caused  to  be  made  by  said  company  various 
pretended. conteacta  and  agreements  witb  the 
Price  BiTor  Inigatlon  CompaDy,  and  tbe  otb- 
er  d^endanta,  wbereby  tbe  Irrigated  Lands 
Company  conveyed  and  delivered,  without 
any  adequate  or  substantial  oondderation 
wbatBoerer  tberefw,  all  tbe  pnqnrty,  real 
and  personal,  and  all  rights  and  franchises 
of  tbe  said  Irrigated  Lands  Company  to  tbe 
said  Price  River  Irrlgatl(m  Company,  and  to 
tbe  other,  defendants ;  tbat  by  reason  of  tbe 
tramfbrs.  assignments,  and  conveyances  by 
tbe  Irrigated  Lands  Gonpany  to  tbe  said  de- 
fcmdanta  all  of  the  assets  of  tbe  Irrigated 
Lands  Company  were  conveyed,  transferred, 
and  assigned  to  the  said  defendants,  and  said 
Irrigated  Lands  Company,  by  reason  of  the 
same,  was  rendered  bankrupt  and  unable  to 
pay  any  of  its  debts  and  obligations,  includ- 
ing the  debt  and  obligation  owing  to  plain- 
tiff; tbat  the  property  so  transferred,  con- 
veyed, and  assigned  to  said  defendants  was 
worth  at  least  the  sum  of  $200,000,  and  was 
more  than  ample  to  pay  the  debts  and  ob- 
ligations owing  plaintiff  by  the  Irrigated 
Lands  Company;  that  the  shares  of  stodt 
in  tbe  Price  River  Irrigatitm  Company  so 
transferred  and  assigned  to  Oie  several  de- 
feodants  bad,  on  or  about  tbe  24tb  day  of 
October,  1908,  been  placed  in  trust  with  Wil- 
liam D.  Uvii^stcm.  as  trustee,  for  the  pur< 
pose  of  paying  tbe  debts  and  Obligatlois  of 
the  Irrigated  Lands  Company  incurred  for 
and  la  connection  with  tbe  construction  of 
said  project  of  uld  Irrl^ted  Lauds  Com- 
pany, Including  tbe  reservMr  and  main  ca- 
nals of  the  said  Mammoth  Reservoir  sys- 
tem, ottier  than  a  loan  theretofore  made  by 
Oie  state  of  Utafa,  and  tliat  plaintifF's  claims 
heretofore  plaeed  in  Judgmoit  were  Incurred 
in  connection  with  tbe  construction  of  said 
project  and  scheme,  and  for  the  reservoir 
site,  maps,  and  filings,  water  rights  and  otb- 
er  property,  and  tools  and  implements  in 
connection  therewith ;  that  said  trust  at  the 
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time  of  said  transfer  bad  not  terminated, 
and  the  plaintUT  by  vlrtne  of  said  trust  was 
entitled  In  equity  to  a  lien  upon  said  stock 
and  to  be  paid  therefrom ;  that  the  said  de- 
fendants and  each  and  all  of  them  well  knew 
of  said  trust,  and  well  knew  of  the  rights  of 
the  plaintiff  therein;  that  the  transfer  of 
said  Price  River  Irrigation  Company  stock 
was  a  conversion  of  said  stock  and  a  viola- 
tion of  said  tmst,  and  the  said  defendants 
and  each  and  all  participating  therein  were, 
and  are,  liable  to  account  to  the  plaintiff  for 
the  property  so  sold  and  converted ;  that  by 
the  said  conveyances  and  assignments  the 
Irrigated  Lands  Ck>mpany  was  deprived  of 
all  Its  properties,  franchises,  end  assets  of 
every  kind  and  description,  including  prop- 
erty necessarily  held  and  used  in  the  opera- 
tion, use,  and  enjoymmt  of  the  rights  and 
privileges  conferred  by  Its  franchises,  with- 
out which  its  franchises  could  not  be  suc- 
cessfully operated  and  enjoyed,  and  thereby 
became  wholly  inaolvent  and  unable  to  pay 
plaintifTs  daim  or  any  part  thereof,  except 
BO  far  as  tho  sams  was  secured  by  said  col- 
lateral ;  that  plaintiff  had  no  notica,  knowl- 
edge, informatiini,  or  belief  of  the  fraud  un- 
til after  rendition  of  the  Judgment  herelnbe- 
fOTB  pleaded;  that  defendants  pretend  that 
they  do  not  now  own  and  are  not  in  posses- 
sion or  control  ct  the  pn^per^  heretofore 
received  by  them,  and  that  because  they  have 
ceased  to  own  azkd  h<dd  said  property  they 
are  relieved  from  all  obligatiim  to  account 
herein ;  but  plaintiff  alleges  Oiat  defendants 
in  receiving  said  pn^erty,  and  in  partici- 
pating in  the  wrongful  acts  ber^n  set  forth, 
became  and  are  liable  to  account  for  the  tall 
value  ot  said  prt^rty  as  of  the  date  of  the 
transfer;  that  by  reason  of  the  trust  set 
forth  In  favor  of  plaintiff  he  la  entitled  to 
require  all  of  said  parties  to  account  for 
said  property  and  its  value  as  of  tbe  date 
of  the  transfer  thereof,  and  that  the  individ- 
ual directors  of  the  said  Irrigated  Lands 
Company,  made  defendants  herein,  are  per- 
sonally liable  to  plaintiff  and  the  other  cred- 
itors for  tbe  value  of  the  property  so  dis- 
sipated and  distributed  by  tbe  said  directors 
in  violation  of  their  trust  and  duties  as  such 
officers. 

[1]  A  motion  was  made  1^  defendants  to 
strike  the  amended  and  sut^lemoital  com- 
plaint from  the  flies  because  addltiimal  caus- 
es of  action  were  set  forth.  The  motion  was 
overruled.  It  is  contended  that  an  allega- 
tion in  which  attorneys'  fees  were  claimed 
was  an  additional  cause  of  action,  and  should 
hnve  been  stricken.  As  no  attorney's  fees  were 
allowed  and  no  further  attention  was  paid 
by  either  counsel  or  court  to  the  question  of 
attorneys'  fees,  the  ruling  of  tbe  court  did 
not  constitute  prejudicial  error.  To  allow 
the  amendment,  or  the  filing  of  a  supplemen- 
tal complaint  was  clearly  within  the  discre- 


tion of  the  court;  and  the  ruling  on  the  mo- 
tion was  not  erroneous.  IB  O.  J.  1445. 

[2]  A  demurrer  was  interposed  on  the 
ground  that  several  causes  of  action  had 
been  improperly  united  and  mingled  together, 
and  that  the  causes  of  action  were  not 
separately  stated.  The  complaint  Is  In  effect 
a  creditor's  bill  after  exhaustion  of  legal 
remedies.  The  crux  of  it  Is  that  tbe  creditor 
seeks  to  force  a  creditor's  Hen  <hi  tbe  prop- 
erty of  the  debtor,  and  seeks  to  follow  assets 
of  tbe  corporation  debtor  in  tbe  hands  of 
all  who  are  not  bona  fide  purdiasers.  The 
facts  stated  in  the  complaint  relate  to  the 
same  general  cause  of  action,  and  tbe  com- 
plaint Is  therefore  not  multifarious.  15  C.  J. 
1424;  8  R.  C.  L.  I  531;  2  Thompson,  Corp.  | 
1317;  Haskin  Wood  V.  Co.  v.  Cleveland  S. 
Co.,  M  Va.  439,  26  S,  E.  878;  Wood  v. 
Sidney  S.  &  T.  Co.,  92  Hun,  22,  37  N.  T.  Supp. 
885. 

Issues  were  joined  by  answers  of  defend- 
ants, and  at  the  close  of  the  trial  the  case 
was  dismissed  as  to  all  defendants  except 
Irrigated  Lands  Company,  Price  River  Ir- 
rigation Company,  Thomas  Austin,  George 
A.  Smith,  Albert  Smith  and  John  Y.  Smitb, 
who,  with  the  exception  of  the  Irrigated 
Lands  Company,  are  the  appellants  here.  All 
issues  were  found  in  favor  ot  plaintlfl.  The 
court's  conclusions  of  law  werc^  In  part: 

"1.  That  the  attempted  transfer  to  tbe  defend- 
ant the  Price  River  Irrigation  Company  of  the 
property  and  asBots  of  the  Irrigated  Lands 
C<»npany,  under  date  of  January  12,  1911,  was 
fraudulent  and  void,  and  the  taking  of  said 
property  by  the  Price  River  Irrigation  Com- 
pany was  a  wrongful  appropriation  and  conver- 
sion of  said  property  ai  against  tbe  plaintiff 
hereht;  and  that  as  against  said  plaintiff  said 
property  is  and  should  be  adjudged  and  decreed 
to  be  tho  property  ot  the  Irrigated  Lands  Com- 
pany, and  subject  to  plaintiff's  Jadgmenta. 

"2.  That  the  plaintiff  is  entiUed  to  have  ap- 
plied the  property  so  attempted  to  be  trans- 
ferred and  BO  converted,  and  the  proceeds  there- 
of, to  the  satisfaction  of  bis  said  judgments, 
hereinbefore  set  forth,  recovered  against  tbe 
said  Irrigated  Lands  Company;  and  to  have 
and  recover  from  said  property,  and  the  pro- 
ceeds thereof,  the  sum  of  said  Judgments,  to- 
gether with  interest  to  this  date,  aggregating 
the  sum  of  $18,812.80,  and  also  interest  here- 
after accruing  until  paid,  together  with  his  costs 
of  suit 

"3.  That  a  special  master  should  be  appoint- 
ed to  take  over  and  sell  ao  much  of  the  real  and 
I  personal  property  so  wrongfully  appropriated 
by  the  Price  River  Irrigation  Company  as  may 
be  required  to  pay  plalntitPs  daim,  together 
with  interest,  costs  of  sale,  special  master's 
fees,  and  the  costs  of  this  suit 

"4.  That  in  tbe  event  the  procceda'of  said  sale 
are  insufficient  to  pay  the  costs  and  expenses 
herein,  and  plaintiff's  said  claim  in  fuU,  the 
plaintiff  is  entitled  to  a  personal  judgment  for 
such  deficiency  as  may  remain  against  tbe  Price 
River  Irrigation  Oompanyt  John  Y.  Smitli, 
Thomas  Austin,  and  George  A.  Smith*  to  the 
extent  that  the  propert^r  so  converted  lias  been 
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•old,  mortgaged,  or  depreciated  in  Taloe  through 

the  acta  of  the  said  defendant  corporation,  and 
vhile  in  its  hands,  which  loss,  dissipation,  and 
depreciation  of  assets  exceed  the  plaintiff's  said 
judgments,  and  execution  'against  said  defend- 
ants shoald  issue  therefor." 

[3]  Ninety  alleged  errors  are  assigned. 
Tbe  record  is  Tolumlnous.  We  have  read 
the  testimony  as  It  appears  In  both  tbe  ab- 
stract and  the  transcript  Except  to  refer  to 
some  of  tbe  more  Important  of  the  essential 
facts.  It  Is  neither  practicable  nor  necessary 
to  review  the  evidence.  That  all  the  prop- 
erty of  the  Irrigated  Lands  Company  was 
transferred  to  tbe  Price  River  Irrigation  Com- 
pany, who  refused  to  pay  plalntlff  tbe  amount 
doe  him,  is  undisputed.  In  fact,  when  tbe 
last  remnant  of  the  Irrigated  Lands  Com- 
pany's assets  was  transferred  to  the  Price 
River  Irrigation  C<HDpany,  It  was  expressly 
stipulated  between  tbe  two  corporations  that 
tbe  Price  River  Irrigation  Company  did  not 
assume  or  agree  to  pay  any  of  the  obligations 
or  Indebtedness  of  the  Irrigated  Lands  Com- 
pany. It  Is  also  conceded  that  tbe  Price 
River  Irrigation  Company  never  bad  any 
property  save  that  received  from  tbe  Irrigat- 
ed Lands  Company.  The  management  of  one 
corporation  may  organize  another  and  trans- 
fer Its  property  to  the  new  corpcwation,  bat 
if  it  does  so,  even  with  tbe  consent  of  all  ltd 
stockholders,  tbe  new  corporation  Is  liable 
for  the  debts  of  the  other  to  tbe  extent  of 
the  value  of  tbe  property  received.  Cooper 
V.  Light  &  Power  Co.,  35  Utah,  570,  102  Pac. 
202,  136  Am.  St.  Rep.  1075.  Assuming  that 
the  ccHiT^ances  to  the  Price  River  Irrigati<»i 
Company  were  not  void,  nor  fraudulent,  nor 
made  for*  the  purpose  of  hindering  or  de- 
frauding creditors  of  tbe  Irrigated  Lands 
Company,  tbe  plaintiff  still  bad  a  right  to 
follow  the  property  which  had  been  trans- 
ferred to  the  Price  River  Irrigation  Com- 
pany. Tbe  object  sought  would  have  been 
attained  as  well  without  setting  aside  tbe 
coDveyances.  Giving  tbe  plaintiff  a  lien  upon 
the  property  of  the  Price  River  Irrigation 
Company  would  have  accomplished  the  same 
purpose.  That,  however,  is  merely  a  matter 
of  form.  We  therefore  approve  con<du8l(niB 
of  law  1,  2,  and  3. 

[4)  To  understand  conclnsi<m  No.  4  it  Is 
necessary  to  consider  the  evidence  upon 
which  It  Is  based. 

In  August,  1908,  the  Irrigated  Lands  Com- 
pany transferred  the  Mammoth  Reservoir 
and  other  property  to  the  Price  River  Irriga- 
tion Company,  a  corporation  that  had  been 
organized  by  the  management  of  tbe  Irrigat- 
ed Lands  Company.  The  capital  stock  of  the 
Price  River  IrrigatltHi  Company  was  $500,- 
OOO,  divided  into  ^,000  shares  of  tbe  par 
value  of  ¥25  per  share.  Its  capital  stock  was 
paid  by  acceptance  ot  the  property  conveyed 
to  It  by  tbe  Irrigated  Lands  Company.  With 
the  ezcei^on  of  one  share  in  the  name  of 


each  of  the  Incorporators,  the  stodE  of  tbe 
Price  Blver  Inlgation  Cwnpany  was  placed 
in  the  hands  of  a  tmstee  for  the  ben^t  of 
the  Irrigated  Lands  Company.  It  is  claimied 
by  ai^lants  that  the  company  was  organis- 
ed for  the  purpose  of  dlstributli^  water 
ammg  Tarmera  to  whom  the  Price  Biver 
shan^  were  to  be  sold.  Nothing  appears  in 
the  record  that  effectually  contradicts  this 
daim.  Instead  of  being  a  scheme  to  de- 
fraud, aa  claimed  by  i^intlff,  it  seems  tliat ' 
it  was,  under  tb»  drciunstances  at  that  time, 
a  smMble  and  bnslneasUke  plan,  and  perhaps 
as  practical  as  ai^  tb&t  could  ha^e  been  de- 
vised. When  the  conveyohce  of  1908  was 
made  the  Irrigated  Lands  Company  agreed 
to  complete  the  reservoir,  and  when  fhe  bal- 
ance of  the  ptapertj  was  convened  tbe  al- 
leged cousldeTatlw  for  t^e  transfer  was  the 
release  by  tlw  Price  River  Irrigation  Oom- 
pany  of  the  other  company's  promise  to  com- 
plete the  reservoir.  These  tronsactionB  strip- 
ped the  Irrigated  I^ds  Company  of  all  its 
property,  but  the  evidence,  as  we  read  it, 
does  not  warrant  the  concduglcm  that  there 
was  fraud  or  bad  faiai  by  the  directors,  or 
that  there  was  any  dissipation  of  assets  by 
them  in  making  fliese  conv^ances,  or  that  In 
conveying  the  prtqwrty  to  the  Price  River 
Irrigation  Company  there  was  any  inteat 
that  such  conveyance  should  be  of  advantage 
to  these  directors,  or  that  they  did  or  could 
make  any  profit  thereby,  except,  perhaps, 
Incidentally  as  stodiholders.  All  of  the  stock 
of  the  Price  River  Irrigation  Company,,  ex- 
cept H  shares  to  the  organizers,  had  been 
transferred  to  the  Irrigated  Lands  Company, 
and  was  tbe  latter's  property,  and  so  far  the 
transaction  was  merely  the  exchange  of  prop- 
erty for  stock,  aud  the  stock  represented  the 
value  of  ttie  proi>erty  so  conveyed-^11  of  the 
property  of  the  Price  River  Irrigation  Com- 
pany. The  stock  represented  so  many  shares 
of  water  rights,  and  these  water  rights  rep- 
resented the  real  value  of  the  Price  Blver 
project.  With  the  exception  of  John  T. 
Smith,  the  Individual  appellants  were  not 
directors  of  the  Irrigated  Lands  Company 
during  1908,  and  for  that  reason,  if  for  no 
other,  th^  isbould  not  be  held  accountable 
for  any  illegal  or  ultra  vires  acts  of  the 
Irrigated  Lands  Company  during  that  year. 

[8]  The  court's  conclusion  of  law  No.  5, 
and  the  last,  is  as  follows: 

"That  each  of  the  defendants  John  T.  Smith, 
Thomas  Austin,  George  A.  Smith,  and  Albert 
Smith  is  a  trustee  ex  maleficio  of  the  600  shares 
of  stock  of  -the  Price  River  Irrigation  Company 
received  by  the  several  defendants,  from  Wm. 
D.  Livingston,  trustee,  and  charged  with  a  trust 
in  favor  of  the  plaintiff  for  payment  therefrom 
of  the  debt  due  plaiotiff  hereinbefore  stated. 
In  the  event  that  plaintifC's  claim  is  not  recov- 
ered in  full  from  the  sale  of  the  property  of  the 
Irr^ated  Lands  Company  wrongfully  taken 
over  by  tbe  defendant  corporation,  or  by  execu- 
tion against  the  defendants  Price  Biver  Irziga- 
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tlon  Gompaiiy,  John  T.  Smith,  Thomas  AoBtln 
and  GeorfB  A.  Smith,  then,  upon  the  coming  in 
(rf  the  report  of  the  special  master  Bhowing  the 
deficiency,  the  defendants  shonld  account  for 
the  trtist  stock  so  received  by  them,  and  torn 
over  to  the  said  spei^al  master  the  amount  re- 
maining in  their  hands;  and  upon  said  ac- 
counting, in  BO  far  aa  said  stock  has  been  dis- 
posed of  br  said  lerttal  defendants,  the  said 
defendants  should  eadi  Beveraltr  be  diarged 
with  the  stock  disposed  of  by  him  at  the  value 
of  $40  per  share,  and  upon  such  accounting  (to 
the  extent  only  required  to  pay  the  balance  of 
plaintiff's  said  claim),  a  personal  Judgment 
should  be  entered  agidnst  the  said  several  de- 
fendants nflpective]7f  for  the  stock  disposed 
of." 

On  September  1,  1008,  the  Irrigated  Lands 
Company  made  its  10  separate  promissory 
notes,  each  in  the  sum  of  flO.OOO.  The  pay- 
ment of  these  notes  was  guaranteed  by  15 
men  who  thereafter  became  the  Incorporators 
of  the  Price  River  Irrigation  Company  and 
who  were  stockholders  of  the  Irrigated 
Lands  Company.  In  July,  1003,  a  contract 
was  entered  Into  between  the  Irrigated  Lands 
Company  and  the  Irrigation  Investments 
Company,  by  which  the  latter  was  to  sdl 
water  rights  In  the  Price  lUver  Irrigation 
Company  for  a  price  that  would  net  the 
Irrigated  L^nda  Company  f33  jwr  acr&  Au- 
gust 1,  1008,  an  agreemeit  wafl  executed  be- 
tween the  proposed  gaarantors  of  15  prom- 
issory notes  of  $10,000  eadi,  to  be  Issued  and 
disposed  of  by  the  Irrigated  Lands  Company, 
providing  that  the  persmal  llabilitr  among 
themselves  ahoold  be  $10,000  eadi,  or  one- 
fifteenth  of  the  total  liability.  October  24, 
10(^  the  same  date  on  which  the  Mammoth 
Reservoir  and  oOier  property  was  transfer- 
red to  the  Price  Biver  Irrigation  Company 
by  the  Irrigated  Lands  Company,  a  stH^lled 
trust  agreement  was  executed  by  the  two 
corporations.  This  trust  agreemeit  provided 
inter  alia  that  14,000  shares  of  stock  should 
be  sold  in  accordance  with  a  obtain  contract 
betwera  the  Iri^ated  Lands  Company  and 
the  Irrigation  Investments  Company,  and 
that  the  trustee  should  see  that  the  proceeds 
of  sales  of  the  water  stock  or  rights  would  be 
applied  as  follows:  Flrs^  In  the  payment  of 
the  debts  and  (^ligations  ot  the  Irrigated 
Lands  Company  incurred  for  and  In  connec- 
tion with  the  construction  of  said  liiroject, 
Including  reservoir  and  main  canals,  other 
tiian  a  loan  of  $100,000  from  the  state  of 
Utah;  second,  in  payment  of  any  bonuses 
allowed  and  agreed  upon  by  the  first  party  to 
be  paid  to  those  who  aided  in  securing  flnan- 
<dal  aid  to  the  first  party;  and,  third,  to 
turn  over  any  remaining  proceeds  to  the 
Irrigated  Lands  Company. 

It  is  contended  by  plaintiff  that  by  the 
express  terms  of  the  trust  agreement  the 
proceedf  of  sales  <rf  this  atock  were  to  be 
applied,  first,  for  the  benefit  of  the  creditors 
of  the  Irrigated  Lands  Company,  i^pellants 


Insist  that  by  the  express  torms  of  tbo  agre^ 
ment  snch  proceeds  were  to  be  aiq^ed  only 
in  payment  of  the  d^ts  oi  the  Irrigated 
Lands  Company  which  might  be  Incurred  In 
the  completion  of  the  Price  River  project. 
Appdlants  further  indst  fliat  if  their  con- 
struction be  not  plain  and  reasonable  the 
district  court  erred  In  not  permitting  tcsti- 
nxmy  to  be  introduced  to  show  the  intention 
of  the  parties  as  to  who  was  induded  in  the 
first  dass  in  this  trust  agreement  In  our 
ojtfnioD,  the  claims  of  creditors  were  Includ- 
ed in  the  provision  where  it  la  stated  that 
proceeds  of  sale  of  water  shares  shall  be  ap- 
plied: 

"Elrst.  in  payment  of  the  debts  and  obliga- 
tions of  the  Irrigated  Lands  Company  incurred 
for  and  in  connection  with  the  construction  of 
said  project,  indudlng  reeervoir  and  main  ca- 
nals (oth«r  than  a  loan  of  $100,000  from  the 
state  of  Utah)." 

It  is. found  that  the  plaintiff  had  sold  to 
the  Irrigated  Lands  Company,  not  only  th6 
reservoir,  but  it  is  found  by  the  court  that 
the  debt  to  plalntlfl  was  incurred  In  connec- 
tion with  the  ccmstmctlon  of  the  Uammoth 
project  indudlng  the  Mammoth  Reservoir 
and  main  canal,  the  construction  work  al- 
ready performed  therecnt,  boildlnga  which 
were  to  be  used  for  construction  pnrix>ses, 
<!ement,  construction  machinery  and  reservoir 
site,  and  water  rights  for  water  with  which 
said  reservoir  was  to  be  filled.  The  qualify- 
ing words,  "other  than  a  loan  of  $100,000 
tnxn  Uie  stote  of  Utah,"  dearly  imply  that 
the  state  was  the  only  cradltor  to  be  exduded 
Aram  partldpatlm  In  the  proceeds  to  be  de- 
rived from  the  stock  placed  for  sale  with  the 
trustee.  The  trustee  was  given  power  to  s^ 
this  stock  In  accordance  with  tbe  provislou 
of  tbB  sales  contract  with  the  Irrigatloa  In- 
vestments Company,  and  be  was  fi^ven  the 
power  to  sdl  at  a  price  that  would  net 
the  Irrigated  Lands  Company  $33  pec  sharfc 
The  trustee  contract  was  abrogated  In  Febru- 
ary, 1909.  At  that  time  tbe  board  of  direc- 
tora  of  the  Irrigated  Lands  Company  au- 
thorized Its  manager  to  open  and  estnblish 
agendes  for  ttie  sale  of  lands  and  water 
rights  in  the  Price  project,  and  to  fix  the 
price  and  terms  of  sale  as  be  mig^t  deem 
tfx  the  best  interests  of  tbe  company;  pro 
vided,  water  rights  should  tn  no  case  he  sold 
for  less  than  $43  per  acre,  it  is  argued,  and 
the  court  found,  that  ttie  s<H3Uled  tnrat  fund 
had  hem  impressed  with  a  lien  fur  the  plnm- 
tlfF,  and  that  he  had  a  lien  upon  the  stock 
Itself.  Under  the  agreement  spoken  <rf  plaior 
tiff  was  entitled  to  paymoit  out  of  tbe  pro- 
ceeds of  stock  sales,  but  that  would  not  give 
him  a  lien  upon  the  stock  itself,  and  unless 
he  had  such  a  lien  the  power  that  created 
tbe  trust  could  also  unereate  it  and  arrange 
for  sales  by  tbe  Irrigated  Lands  Company 
itseU.   It  Is  evident  that  at  that  time  tbe 
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directors  and  atockliolders  of  boQi  companies 
bad  hlgli  bopea  that  the  ahares  of  atock  and 
also  land  could  "be  sold,  and  fliat  Boffldent 
wonld  be  realized  to  pay  the  15  notes  boreto-* 
fote  mentioned  and  to  cwnple^e  the  reawoir 
Byatem.  If  tbose  expectations  bad  been 
realized  flie  project  wonld  probably  bave 
been  completed,  and  creditors  would  have 
been  paid.  Bnt  tiie  stodc  was  net  salable. 
The  flOO.000  received  from  the  «1BO,000  In 
notes  had  In  the  meantime  been  spaut  The 
evidence  does  not  show  any  waste  ot  tbis 
money,  or  that  It  was  not  expended  for  proi^- 
er  purposes.  All  the  money  was  used  in 
development  of  ttae  Price  River  /  System. 
Neither  fraud,  bad  fiUth,  nor  cnlpable  negli- 
gence were  shown  on  the  part  of  the  direc- 
tors, who  are  defoidants  here.  Gewge  A. 
Smith,  Albert  Smttb,  and  Thomas  Austin 
were  not  directors  until  after  the  mtmey  re- 
alized from  the  sale  of  so-called  trust  stodi 
bad  been  expended,  and  tbey  certainly  could 
not  be  bold  liable  on  the  theory  on  which  fbe 
district  court  beld  than  accountable. 

[I]  It  Is  weU  settled  in  tbla  Jurisdiction 
that  directors  are  prohibited  from  preferring 
debts  due  to  themselves  when  a  corporatitm 
is  insolvent.  Mercantile  Co.  t.  Mt  Pleasant 
Gohcv.,  12  Utah,  213,  42  Pa&  868.  When  the 
notes  referred  to  became  due  all  of  the  In- 
dividual defojdants  were  given  stock  for  the 
mimey  paid  out  by  tbem  for  the  corporation. 
That  was  In  tbe  fall  of  1009.  Defendant 
George  A.  Smith  received  000  shares  of  stock 
In  oonEUderation  of  $10,000  paid  by  bim  for 
Uie  company,  bnt  at  that  time  George  A. 
Smith  was  not  a  director  of  tbe  Irrigated 
Lands  C(»npany,  and  hence  bad  a  right  to 
accept  a  preferoice  wbetber  the  company 
was  Insolvent  at  that  time  or  not  Thomas 
Austin,  w^  also  paid  a  flO,000  note  on 
which  he  had  been  guarantor,  was  a  director 
at  the  time,  and  if  the  Irrigated  Lands  Com- 
pany was  lns<dvrat  he  should  account  for 
tile  stock  that  was  received  by  bim  when  he 
was  both  director  and  creditor.  But  it  is 
said  that  he  was  only  a  guarantor.  Assum- 
ing that  Mr.  Austin  was  a  guaranty  only, 
it  wonld  not  change  the  principle  involved. 
If  a  director  who  is  a  creditor  of  an  In- 
8<dvent  corponitifm  may  not  prefer  bimselT, 
it  is  Immaterial  whether  he  prefers  himself 
aa  a  principal  or  as  a  guarantor  or  Indorser 
or  surety.  He  has  no  right  to  do  by  Indirec- 
tion that  which  he  may  not  do  directly. 
The  adjudicated  cases  are  not  In  harmony  on 
this  subject,  but  we  think  the  better  rule  Is 
that  an  Insolvent  corporation  has  no  right  to 
prefer  the  debt  of  a  creditor  where  a  director 
of  a  corporaticHi  Is  liable  therefor  as  Indorser, 
guarantor,  or  surety.  Bosworth  v.  Jackson- 
ville Nat  Bank,  64  Fed.  015,  12  C.  O.  A.  331; 
Merchants'  Nat  Bank  v.  McDonald,  63  Neb. 
363,  88  N.  W.  492,  89  N.  W.  770 ;  TUIson  v. 
Downing,  45  Neb.  049,  63  N.  W.  836;  7  R.  O. 
U  i  776,  pk  761. 


171  The  record  shows  that  Jobn  T.  SmlQi 
was  at  all  times  a  director  of  both  corpora- 
ttooB,  and  that  be  received  600  ahares  of 
stock  in  payment  of  bis  claim  agatost  the 
Irrigated  Lands  Company.  The  court  found 
that  Albert  Smith  received  600  ahares  of 
Btodc.  Mr.  Albert  Smith  did  not  pay  as 
guarantor,  bnt  imrcbased  three  notes  of 
910,000  eadi  on  September  21,  1908,  pa^ng 
therefor  $20,000.  Mr.  Smith  testified: 

"I  was  one  of  the  original  signers  of  tbe  16 
$10,000.00  notes,  and  the  contract  of  August, 
1808,  signed  by  the  16  guarantors.  I  purchased 
3  of  those,  notes  September  21,  1908.  I  paid 
for  them  by  check.  Defendants'  Ezbibit  4  is 
one  of  the  checks  witb  whldi  I  purebaaed  those 
notes.  I  issued  another  check  for  tbe  same 
amount  as  that.  I  do  not  have  that  check.  I 
have  the  stub  from  which  I  took  It  I  issued 
both  checks  at  the  same  time,  each  for  |10,000, 
one  of  them  I  can't  find.  For  those  two  checks 
I  received  three  notes.  When  those  notes  be- 
came due  I  made  an  effort  to  collect  them.  I 
never  did  collect  them,  because  the  Irrigated 
Lands  Company  I  suppose  didn't  have  any  mon- 
ey to  pay  me.  Tixey  offered  me  1,800  shares 
water  stock  in  October  or  November,  1909,  it  I 
recollect  right  I  didn't  take  it  until  I  was 
forced  to.  I  preferred  the  money  in  preference 
to  tbe  water  stock.  I  finally  took  tbe  water 
stock.  I  didn't  make  any  investigation  at  that 
time  to  find  out  the  value  of  tbe  water  stock. 
I  didn't  think  there  was  any  value  on  it.  If 
there  was  it  was  a  fictitious  value.  I  simply 
had  to  take  the  water  stock  when  they  told  me 
it  was  all  they  could  give  me.  I  took  It  for  the 
money  I  paid.  I  took  my  chances  of  getting 
something  out  of  it  I  placed  my  stock  on  the 
market.  Sold  800  shares  at  $11,  practically  60 
daya  after  I  got  it  I  think  I  have  260  or  275 
aharw  in  my  nanie  now." 


When  Mr.  Smith  bought  tbe  three  ^0,000 
notes  he  was  not  a  director,  and  If  tbe  cor- 
poration was  willing  to  make  tbe  unusually 
liberal  discount  of  $10,000  we  fail  to  perceive 
In  the  transactlCHi  anything  that  would  sub- 
ject him  to  the  charge  of  fraud  or  dishonesty. 
However,  in  1909,  when  he  presented  the 
purchased  notes  for  payment  he  was  a  di- 
rector, and  if  the  company  was  then  In- 
solvent or  In  imminent  danger  of  insolvency, 
be  was  not  justified  In  accepting  the  1,800 
water  shares  and  appropriating  them  for  the 
payment  of  debts  due  him  and  thus  deprive 
other  creditors  of  a  fund  to  which  they  were 
primarily  entitled.  It  may  be  possible  that 
Mr.  Smith  had  no  suspldim  of  the  Insolvency 
of  the  Irrigated  Lands  Company,  If  It  was 
Insolvent,  but  It  will  not  do  to  say  that  he 
did  not  know  the  financial  condition  of  the 
corporation  of  whldi  he  was  a  director.  It 
was  his  duty  to  know,  and  he  Is  presumed  to 
have  known,  tbe  financial  status  of  the  cor- 
poration. 

[8}  The  question  here  arises  w&ether  the 
Irrigated  Lands  Company  was  Insolvent  or 
in  inunlneat  danger  (tf  Insolvency  In  190ft 
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John  Y.  Smith,  a  director  of  both  corpora- 
tions from  the  dates  of  Incorporation  and 
continuing  as  a  director  thereafter,  teatllled 
that  the  Irrigated  Lands  Cpmi>any  was  In- 
solvent when  It  conveyed  the  Mammoth 
Beserroir  to  the  Price  Elver  Irrigation  Com- 
pany, and  that  It  was  Insolvent  from  October 
24,  1908.  According  to  his  testimony  the 
Irrigated  Lands  Company  was  a  venture  in 
high  finance,  and  was  little  more  than  a  wild 
speculation,  with  assets  that  were  at  all 
times  dubions.  In  its  answer  to  plaintiff's 
amended  complaint  the  Price  River  Irriga- 
tion Company  alleges  that  on  January  28, 
1910,  the  Irrlgated^Lands  Company  was  In- 
debted to  various  creditors  In  the  sum  of 
$300,000,  and  was  therefore  wholly  bankrupt 
On  the  other  hand,  we  find  in  plaintiff's 
amoided.  complaint  the  statement  that  the 
pn^terty  transferred  to  the  Price  River  Ir^ 
rtgation  Company  was  worth,  and  still  is 
wortli,  at  least  the  sum  of  1200,000.  The 
Issue  aa  to  whether  the  Irrigated  Lands 
Company  was  Insolvent  In  1009-  is  not  di- 
rectly raised  in  the  pleadings,  nor  is  a  direct 
finding  made  on  the  subject.  With  the  rec- 
ord in  this  condition  we  are  not  inclined  to 
direct  what  finding  should  be  made  as  to  In- 
solvency in  1909.  Neither  are  we  inclined 
to  direct  what  findings  should  be  made  as  to 
the  value  of  the  Price  River  stock  or  water 
shares  in  1909.  The  price  fixed'  in  the  trust 
agreement  was  purely  a  paper  or  fictitious 
value.  So  was  the  $25  par  value.  It  occurs 
to  us  diat  the  price  at  which  the  directors 
say  they  took  it,  that  is,  $10.66%  per  share, 
would  be  a  more  Just  basis  of  liability  if  Uie 
Irrigated  Lands  Gompany  was  iDSOlvent  in 
1909. 

The  district  court  Is  therefore  ord^ed  to 
permit  plaintiff,  if  he  so  desires,  to  amend  his 

supi^ementai  complaint,  and  permit  the  par- 
ties to  offer  further  testimony  on  the  issue  of 
insolvency  of  the  Irrigated  Lands  Company 
In  190^  and  1909,  and  if  the  corporation  is 
found  to  have  been  insolvent  or  in  imminent 
danger  of  insolvency  in  1909  the  court  is 
further  directed  to  find  that  the  following 
directors  took  water  shares  or  stock  belong- 
ing to  the  Irr^ated  I^ds  Company  for 
mon^  due  them  at  a  time  when  they  had  no 
right  to  be  preferred  creditors,  to  wit,  John 
y.  Smith,  flOO  shares;  Thomas  Austin,  600 
shares;  and  Albert  Smith,  1,800  shares.  As 
to  George  A.  Smith  the  judgment  is  reversed. 
As  to  John  Y.  Smith,  Thomas  Austin,  and 
Albert  Smith  It  is  reversed,  with  directions 
to  proceed  further  in  the  case  as  above  in- 
dicated, if  plaintiff  desires  to  amend  his  com- 
plaint. In  all  other  respects  judgmrait  af- 
firmed. All  costs  to  be  taxed  against  Price 
River  Irrigation  Company. 

CORFMAN,  0.  J.,  and  FRICK,  GIDEON, 
and  TIIURMAN,  JJ.,  concur. 


SHEPABD  T.  UTAH  LIGHT  &  TRACTION 
CO.   (No.  3247.) 

(Supreme  Court  of  Utah.    Oct.  11,  1919.) 

1.  AXTBAL  AHD  XIBQB  «S»S66(3)— ABBXaHlCXnT 
or  EBBOB  02T  DIBBOnoV  Ot  YBBDICT. 

The  assignments  of  error  relied  on  by  plain- 
tiff appellant  all  cbaUencing  the  action  of  the 
court  in  directing  verdict,  the  question  raised 
on  appeal  is  whctber  defendant  ss  a  matt«  of 
law  can  be  held  under  the  facts  and  circnm- 
Btanf^cs  to  answer  for  the  damages  auatalned 
by  plaintiff. 

2.  OounriKS  <=3»144— Rio^r  or  oolTimr  cok- 
lasaioNEBB  to  obstbuot  hiohwazb. 

The  county  officials  have  a  lawful  right  to 

temporarily  obstruct  highways  under  their  Ju- 
rUdiction  for  purpose  of  making  improvanents 
and  repairs,  and  this  right,  wbeo  properly  ex- 
ercised, is  paramount  to  the  right  <tf  the  pub- 
lic to  free  and  unobstructed  traveL 

8.  HlGHWATS  «s»200— LUBILXTr  or  TBAOnoH 
COMfAlTT  rOB  XNJTmiBS  DVS  TO  OBSIBUOnOlT. 

A  traction  company,  which  porsoant  to  an 
order  of  county  officials  removed  from  its  track 
on  a  county  road  dirt  and  rock  and  damped  the 
same  on  the  road  at  a  place  designated  by  the 
county  officials,  to  be  used  for  repair  of  an 
intersecting  avenue,  held  not  liable  for  injuries 
to  a  traveler  due  to  obstruction  caused  by  the 
materials,  which  had  then  heea  received  and 
taken  charge  of  by  the  county,  in  view  of  Comp. 
Laws  1907,  I  511,  subd.  24,  as  amended  by 
Lavs  1911,  c.  119,  I  611x24.  and  Laws  1909, 
e.  116,  as  to  Jurisdiction  of  county  commlasion- 
ers  over  county  roads. 

4.  HlQHWATS  $=»153  —  LlABILTrr  rOB  OB- 
STBUCTIOM  CAUSEO  BT  LAWFUL  ACT. 

While  work  performed  on  a  public  highway 
In  an  unlawful  manner  or  for  no  lawful  pur- 
pose cannot  be  justified  although  ptrformcd  un- 
der direction  of  authorised  officers,  a  lawful  act 
performed  In  a  lawful  vsj  cannot  create  a  nni- 
sanoe,  and  does  not  give  rise  to  an  action  In 
tort 

Gideon  and  Weber,  JX,  dissenting. 

Appeal  from  District  Court,  Salt  I«ke 
County;  J.  Louis  Brown,  Judge. 

Action  by  Lucile  Sbepard  against  the  Utah 
Light  &  Traction  Company,  a  corporation. 
Judgment  for  def^dant,  and  plaintiff 
peala  Affirmed. 

M.  Wilson,  of  Salt  Lake  (Sty,  for  appel- 
lant. 

Bngley  &  Ashton,  of  Salt  Lake  Clt7,  for  re- 
spondent. 

CORFMAN,  C.  J.  Plaintiff  brought  this 
action  to  recover  damages  for  personal  Inju- 
ries sustained  by  her  through  the  alleged 
negligence  of  the  defendant. 

In  substance  the  complaint  alleges  that  on 
September  1,  1917,  the  defondant,  a  street 
car  company,  removed  from  its  tracks  loca- 
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ted  on  State  street,  Salt  Lake  City,  several 
cars  of  dirt  and  rock,  and  unlawfnlly  and 
wrongfaUy  caused  the  same  to  be  unloaded 
upon  the  traveled  portion  of  said  street  at  or 
near  what  Is  known  as  Oakland  avenue,  an 
avenue  extending  at  right  angles  westward 
from  said  State  street;  that  s&ld  dirt  was 
wrongfully  and  negligently  permitted  to  re- 
main upon  said  street,  where  it  bad  been 
damped  and  left,  until  after  the  accident 
complained  of,  without  danger  signals  or  oth- 
er means  being  taken  to  prevent  persons  trav- 
eling upon  the  street  from  running  into  It; 
that  said  obstruction  prevented  persons  from 
operating  vehicles  upon  said  highway  and 
from  having  the  free  use  thereof,  and  ren- 
dered the  same  dangerous  to  persons  operat- 
ing vehicles  thereon.  It  is  further  alleged 
that  on  September  2,  1917,  at  about  2  o'clock 
a.  m.,  while  the  plaintUf  was  riding  on  the 
back  seat  of  a  certain  motorcycle  operated 
upon  said  street  by  one  John  F.  Husbands 
from  Salt  Lake  City  to  Murray,  said  motor- 
cycle ran  Into  and  partially  over  said  ob- 
struction, when  with  great  force,  the  plahi- 
tlflf  was  thrown  from  her  seat  on  the  motor- 
cycle to  the  pavement  on  said  street,  and  was 
thereby  severely  injured,  to  her  damage  in 
the  sum  of  ¥15,000,  for.  whidi  judgment  is 
prayed. 

The  answer  of  the  defendant  denies  neg- 
ligence on  its  part,  admits  the  removal  of  the 
dirt  from  the  roadbed  of  Its  railway  tracks 
on  State  street,  and  avers  that  said  dirt  so 
removed  by  it  was  by  order  of  the  board  of 
commissioners  of  Salt  Lake  county,  and  was 
taken  charge  of  by  said  county  on  said  State 
street  at  a  point  near  Oakland  Avenue,  to  be 
there  used  by  said  county  to  rebuild  and  re- 
pair certain  roads  In  that  vicinity.  It  is 
also  alleged  in  the  answer  that  the  motor- 
cycle upon  which  plaintiff  was  riding  was 
carelessly  and  negligently  operated,  and  that 
the  plaintifC  was  guilty  of  negligence  which 
proximately  contributed  to  the  Injuries  com- 
plained of  bx  her  while  was  engaged  In 
a  joint  entetprlsa 

The  testimony  shows  that  State  street  is 
a  public  thoroogbfare  running  north  and 
south  between  Salt  Lake  City  and  Murray 
City,  upon  which  at  or  near  the  center  the 
defendant  has  laid  and  operates  a  double- 
tracked  street  railway.  West  of  the  defend- 
ant's car  tracks  a  16-foot  cou^t  pavement 
Is  laid  for  vehicle  travel.  Immediately  vest 
of  this  paved  strip  there  is  about  12  or  13 
ftf  dirt  road,  rolled  down  and  also  made 
available  for  vehicle  travel.  Oakland  avenue 
is  a  narrower  street  than  State  street,  la  not 
paved,  and  runs  at  rl^ht  angles  westerly  from 
State  street  It  has  no  car  tracks  upon  It 
Both  State  street  and  Oakland  avenue  are 
county  roads,  within  the  jurisdiction  and  un- 
der the  supervision  of  the  officers  of  Salt 
Lake  county,  and  onbraced  In  what  Is  known 
as  road  district  No.  S.  On  September  1, 1916, 
and  tor  some  months  prior  thereto  the  ofl^ 
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clals  of  Salt  Lake  county  were  engaged  in  the 
Improvement  of  both  State  Street  and  Oak- 
land avenue.  The  work  was  being  carried  on 
under  the  immediate  supervision  of  WllUam 
H.  Smith,  the  county  road  supervisor  of  said 
district  No.  5,  under  the  orders  and  direction 
of  the  county  commissioners  of  Salt  Lake 
county.  On  said  day,  at  about  1^  o'clock  noon, 
the  defendant,  pursuant  to  an  order  made  by 
and  under  the  direction  of  the  said  county  of- 
ficials, removed  from  its  tracks  on  State  street 
eight  cars  ot  dirt  and  rock,  and  hauled  and 
dumped  them  on  said  State  street  at  or  near 
Oakland  avenue,  at  the  place  designated  by 
the  county  officials.  As  we  read  the  rec- 
ord, as  had  been  the  custom,  after  the  dirt 
had  been  dumped  by  the  defendant  railway 
company,  the  county  ofBdals  took  diarge  ot 
the  dirt,  removed  It  by  teams  f»>m  the  car 
traclis  so  as  not  to  impede  the  movement  of 
defendant's  cars,  and  then  left  it  upon  the 
paved  track  for  vehicles  'on  State  street  to 
be  taken  away  and  used  by  the  county  for 
the  Improvement  of  Oakland  aVenue.  The 
dirt  or  obstruction  thus  placed  and  left  upon 
the  highway  covered  the  paved  portion  of 
State  street  for  a  distance  of  about  11  feet 
in  width,  and  In  height  ranged  i^om  about 
16  inches  at  the  north  end  to  27  Inches  at 
the  south  end. 

After  the  dirt  had  been  dumped  from  de- 
fendant's cars  and  was  taken  in  chai^  by 
the  county  officials,  the  defendant  exercised 
no  further  control  nor  supervision  over  IL 
WllUam  H.  Smith,  the  county  road  supervis- 
or, testifled: 

"I  was  apprised  that  the  dirt  had  been  de- 
livered as  I  was  going  home  from  town.  That 
was  12  o'clock  noon.  I  shoveled  up  the  loose 
dirt  on  the  west  side  and  straightesed  it  up. 
*  ♦  •  I  was  going  to  use  the  dirt  on  Oak- 
land avenue  for  the  purpose  of  grading." 

The  dirt  was  left  upon  the  hl^way  rough 
and  uneven,  and  no  warning  or  danger  slff* 
nals  were  jdaced  upon  it  during  the  daytime 
of  St^tember  Ist,  nor  during  the  nighttime 
following.  The  testimony  further  shows  that 
on  all  previous  occasions  when  the  defendant 
had  hauled  material  ft>r  the  county,  under 
direction  oi  county  officials,  for  fbe  improve- 
ment of  tile  highways,  after  delivery  of  the 
material,  danger  signals  or  lights  were  placed 
upon  it  by  the  county  road  sapCTvlsor.  On 
S^tember  2,'  1917,  at  about  1:30  o'dock  a.  m. 
the  morning  following  tha  delivery  ot  the 
dirt,  Mrs.  Sh^rd,  the  plalntUC,  at  the  In- 
vitation of  a  Mr.  Husbands,  a  police  officer, 
m<mnted  and  seated  herself  on  the  rear  seat 
of  a  motorcycle  at  the  comer  of  Second  East 
and  Second  SouQi  streets  In  Salt  Lake  Oity. 
The  motorcycle  was  then  driven  by  Husbands 
south  on  the  west  side  of  State  street  toward  ' 
Murray  as  far  as  Oakland  avenue,  w)iere  they 
ran  Into  the  dirt  and  rock  thus  left  lyii^  on 
State  street,  and  were  thrown  from  the  mo* 
torcycle  to  the  pavement  The  plaintiff  was 
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seriously  Injured.  The  testimony  further 
shows  that  during  the  nighttime  other  motor 
Tehlclea  ran  Into  the  same  obstruction  and 
were  wrecked.  The  county  road  supervisor, 
when  asked  concerning  why  he  had  failed 
to  place  lights  upon  the  material  oh  the  par- 
ticular night  in  <[ue8tiim,  testified: 

"Q.  On  this  dirt  that  baa  been  referred  to 
in  thia  case  did  70U  place  red  lights  upon  that 
dirt  on  the  night  oC  the  accident?  A.  No,  sir. 
Q.  Why  not,  Mr.  Smith?  A.  I  forgot  it  The 
first  time  that  I  fot|^>t  snch  a  thing,  but  I 
forgot  it  that  night" 

The  trial  of  the  case  was  to  a  Jury.  At  the 
conclusion  of  the  testimony  defendant  moved 
for  a  directed  verdict,  whereupon  the  court 
directed,  and  the  Jury  returned,  its  verdict, 
no  cause  of  action. 

[1]  The  assignments  of  error  relied  upon 
by  the  plaintiff  all  challenge  the  action  of 
the  court  in  directing  a  verdict  for  the  de- 
fendant. The  question  raised,  therefore,  on 
appeal  Is  whether  or  not  the  defendant  as  a 
matter  of  law  can  be  held,  under  the  facts 
and  circumstances  as  disclosed  by  the  testi- 
mony, to  answer  for  the  damages  sustained 
by  the  plaintiCC  In  the  accident. 

This  Is  the  second  time  the  case  has  been 
presented  to  this  court  for  review.  The  first 
time  by  a  unanimous  court  the  order  was 
made  that  the  Judgment  of  the  district  court 
be  affirmed.  Upon  application  of ,  the  plain- 
tiff a  rehearing  was  granted  and  the  case  re- 
argued. Upon  the  former  hearing  the-  plain- 
tiff made  the  contention,  and  still  contends, 
that  the  act  of  the  defendant  In  hauling  the 
dirt  and  dumping  it  uiKin  the  street  was 
wrongful,  thAt  it  thereby  created  a  public 
nuisance  and  that  It  must  be  held  to  answer 
In  damages  to  any  person  who  was  injured 
thereby.  In  our  former  opinion  we  made  the 
statement  tbat>—  , 

"Leaving  the  rock  and  dirt  npon  the  highway 
without  danger  signals  or  other  precautionary 
methods  taken  to  warn  the  traveling  public  of 
its  presence  constitnted  a  inil>Uc  nuIsancA.** 

We  then  held  that  the  act  of  the  defend- 
ant In  dumping  the  dirt  from  its  cars,  under 
ordere  from  the  county  officials,  for  the  pur- 
pose of  improving  and  repalrli^  the  streets, 
was  lawful,  and  as  w'b  then  thought  clearly 
pointed  out  that  the  wrong  committed  and 
the  nuisance  created  was  the  leaving  of  the 
material  in  the  street  during  the  nighttime 
without  lights  or  other  danger  signals  to 
warn  travelers  of  its  presence.  It  is  the  con- 
tention of  the  plaintiff  that  the  hauling  and 
dumping  of  the  material  on  the  highway  by 
the  defendant  was  not  only  wrongful,  but 
the  leaving  of  it  there  unguarded  during  the 
nighttime  following  was  negligence  on  the 
part  of  the  defendant,  although  it  was  done 
as  directed  by  the  county  oBlcials,  and  the 
dirt  was  afterwards  received  and  taken 
charge  of  by  the  latter.  In  sapport  of  this 


BEPORTEB  (Utoh 

contention  the  plaintiff  cites  us  to  the  follow- 
ing authorities:  Bowen  v.  Detroit  Cl^  By. 
Co.,  54  Mich.  496,  20  N.  W.  5tS9,  62  Am.  Rep. 
822;  McDonald  v.  Toledo  Consol.  SL  Ry.  Co., 
74  Fed.  104,  20  0.  O.  A.  822;  Brady  v.  Public 
Service  By.  Co.,  SO  N.' J.  Law,  471,  79  Atl.  287; 
Dixon  V.  Brooklyn  Ry.  Co.,  100  TSf.  T.  170,  3  N. 
E.  65 ;  Houston  &  T.  C.  Co.  v.  Lackey,  12  Tex. 
Civ.  App.  229,  33  S.  W.  768 ;  WUson  v.  West  4 
Slade  Mill  Co.,  28  Wash.  312,  68  Pac.  710; 
Solberg  V.  Schlosser,  20  N.  D.  307,  127  N. 
W.  91,  30  L.  R.  A.  (N.  S.)  1111;  29  Cyc  1201; 
Wood,  Nuisances,  $  875;  Morris  v.  Salt  Lake 
City,  35  Utah,  474,  101  Pac  373 ;  13  it-  C.  L 
S  190,  p.  224;  Frank  Bembe  v.  CommisslonerB 
of  Anne  .Arundel  Co.,  94  Md.  321,  51  Atl.  179, 
67  L.  R.  A,  279;  Hartford  County  v.  Wise, 
71  Md.  62,  18  AtL  31 ;  Ray  v.  Manhattan  L. 
H.  &  P.  Co.,  92  Minn.  101,  99  N.  W.  782; 
CircleviUe  v.  Neudlng,  41  Ohio  St  465 ;  Phil- 
adelphia Coal  Co.  V.  Barrle,  179  Fed.  50, 
102  0.  G.  A.  618;  amis  V.  Cambridge  Gas 
Light  Co.,  202  Mass.  222,  88  N.  E.  779;  City 
of  Portland  v.  Richardson,  54  Me.  46,  89 
Am.  Dec.  720 ;  Congreve  t.  Smith,  18  N.  Y.  79 ; 
Congrere  v.  Morgan,  18  N.  Y.  84,  72  Am. 
Dec.  496;  Irvine  v.  Wood,  51  N.  T.  224,  10 
Am.  Bep.  603;  Robinson  v.  Mills,  25  Mont 
391,  66  Pac.  114;  Shreve  v.  City  of  Ft 
Wayne,  176  Ind.  347,  90  N.  E.  -7 ;  Brooks  v. 
City  of  Atlanta,  1  Ga.  App.  67B,  57  S.  E. 
1081;  EUlott,  -Roads  and  Streets  (2d  Ed.)  { 
648;  Callanan  v.  Gilman,  107  N.  T.  360,  14 
N.  E.  264,  1  Am.  St.  R«p.  831 ;  13  B.  a  L.  p. 
219,  {  185 ;  Trlay  v.  Richard  Canal  Co.,  173 
i  App.  Div.  615,  168  N.  T.  Supp.  739;  Elam  v. 
aty  of  Mt.  Sterling,  132  Ky.  657,  117  S.  W. 
250,  20  L.  B.  A.  (N.  S.)  612 ;  City  of  Louis- 
vlUe  v.  Tompkins,  (Ey.)  122  S.  W.  174;  Dun- 
lap  T.  Balelgh,  167  N.  C.  669,  83  S.  B.  703; 
Thornton  v.  Dow,  60  Wash.  622,  111  Pac.  899, 
32  L.  B.  A.  (N.  S.)  -968 ;  First  Presbyterian 
Cong.  V.  Smith,  163  Pa.  561,  80  Aa  279,  26 
L.  R.  A.  604,  43  Am.  St  Rep.  808;  1  Mechem 
on  Agency,  S8  1461,  1452;  Ellis  v.  Mc- 
Naughton,  76  Mich.  237,  42  N.  W.  1113,  16 
Am.  St  Rep.  308:  Baird  t.  Shipman,  132  III. 
16,  23  N.  B.  384,  7  L.  R.  A.  128,  22  Am.  St 
Bep.  504;  Devlin  v.  Smith,  89  N.  T.  470,  42 
Am.  Rep.  311 ;  Penn.  Steel  Co.  v.  Elmore  (C. 
0.)  175  Fed.  176;  O'Brien  v.  American  Bridge 
Co.,  110  Minn.  364,  125  N.  W.  1012,  32  L.  R. 
A.  (N.  S.)  980,  136  Am.  St  Hep.  603;  Clifford 
V.  Dam,  81  N.  Y.  62 ;  15  A.  &  B.  Ency.  Law, 
501;  McDermott  v.  Conley,  U  N.  T.  Supp. 
4031 ;  Hawver  v.  Whalen,  49  Ohio  St  69,  29 
N.  E.  1049, 14  L.  R.  A.  828 ;  Bennett  v.  Lovell, 
12  R.  I.  166,  34  Am.  Bep.  628 ;  Ayer  v.  Nor- 
wich, 39  Conn.  376,  12  Am.  Rep.  396;  Topeka 
Water  Ca  v.  Whiting,  58  Kan.  630,  60  Pac. 
877,  39  I*  B.  A.  90 ;  Swords  v.  Edgar,  59  N.  Y. 
28,  17  Am.  Rep.  295;  Lydecker  v.  Board  of 
Chosen  Freeholders,  91  N.  J.  Law,  622,  103 
AtL  251,  L.  R.  A.  1918D,  351;  Comp.  Laws 
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Utah,  fiS  aS40,  S845, 2520,  SSS5,  273C  7340,  and 

21S5. 

Tbe  cases  dted  abed  very  llttlo  Ught  on  the 
qaeetlons  iDYoIved  In  tbls  action.  All  of 
tbese  autboritles  announce  and  adhere  to  the 
^ell-estabUsbed  doctrine  that  one  who  wrong- 
fully places  or  leaves  an  obstrnction  In  a 
bl^bway  becomes  liable  to  the  persons  aus- 
talnlDg  Injuria  thereby.  No  criticism  Is  to 
be  made  of  the  authorities  cited  and  tbe 
principles  announced  by  them,  for  tbey  deal 
with  unlawful  acts  and  tbe  liability  of  per- 
sons committing  them,  as  contradistinguish- 
ed from  lawful  acts  committed  in  a  lawful 
manner. 

We  held  in  our  former  opinion  in  tbls  case 
that  tbe  acta  of  the  defendant  were  lawful  In 
removing  tbe  dirt  from  its  roadbed  and  haul- 
lug  and  dumping  It  from  Its  cars  on  the  high- 
way by  direction  of  the  county  officials  to  be 
used  for  tbe  Improvement  and  repair  of 
streets  within  the  Jurisdiction  and  under  the 
supervision  of  the  latter ;  that  these  acts  of 
the  defendant  were  not  only  lawful,  but  were 
performed  in  a  lawful  manner.  Plaintiff  did 
not  before,  nor  does  she  now.  cite  us  to  a  sin- 
gle authority  holding  that  where  tbe  facta 
and  circumstances  are  lUce  or  simitar  to  those 
in  the  case  we  have  under  consideration  here, 
in  which  n^l^nce  was  held  to  be  establish- 
ed and  the  defendant  required  to  respond  in 
damages.  ■ 

By  subdivision  24  of  section  511,  Comp. 
I>aw8  Utah  1907,  as  amended  by  Laws  Utah 
1911,  {  611x.  p.  188.  it  Is  provided  that  the 
board  of  county  commlsslcmers  shall  have  Ju- 
risdiction over  the  county  roads,  and  tbe  fol- 
lowing powers: 

"To  lay  out,  maintain,  control,  eroet.  and  man- 
age public  roads.  tumpi^St  fenies  and  bridges 
with  the  county  outside  of  the  incorporated 
cities.  •  • 

By  chapter  118  of  Laws  Utah  1909,  enti- 
tled "Powers  of  county  commissioners  as  to 

roads,"  it  is  provided: 

"Sec.  1.  Each  board  of  county  eommisaioneni 
shall  by  proper  reiiilBtimis:  1.  Appoint  a  coun- 
ty road  commiwioner.  *  *  *  2.  CauM  to  be 

*  •  *  maintained  and  worked  such  public 
roads  as  are  necessary  for  public  coDveoleDce." 

"Sec.  4.  The  county  road  commissioner,  under 
the  direcdon  and  supervision  of  the  board  of 
county  commissioners,  shall:  1.  Take  charge  of 
the  public  roads  within  the  county,  and  employ 
and  direct  such  competent  help  as  may  be  nec- 
essary to  properly  perform  bis  duties.  •  ♦  • 
4.  Keep  the  /oada.  clean  of  obstructions  and  in 
good  repair.   S.  Cause  the  roads  to  be  graded 

*  *  *  and  keep  tJw  same  In  repair  and  renew 
them  when  neeenary." 

[2]  The  county  officials  have  the  lawful 
right  to  temporarily  obstruct  the  highways 
under  tbelr  Jurisdiction  for  the  purpose  of 
making  improvements  and  repalrSk  and  this 
Tight,  when  properly  exercised,  la  always 
paramount  to  the  xlg ht  ot  the  public  In  them 
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for  free  and  unobstructed  travel.  Phelan  v. 
Granite  Bituminous  Paving  Co.,  227  Mo.  666 
127  S.  W.  318,  137  Am.  St  Rep.  603 ;  R.  C. 
L.  title  "Highways,"  S  188;  Plnnlx  v.  City 
of  Durham,  130  N.  C.  360.  41  S.  E.  932,  933 ; 
Lund  V.  St  P.,  etc.,  Ey.,  31  Wash.  2S6,  71  Pac. 
1032,  61  I*  B.  A.  506,  96  Am.  St  Rep.  906 ; 
Stem  V.  Spokane.  73  Wash.  118, 131  Pac.  476, 
46  L.  R.  A.  (N.  S.)  620. 

[3]  In  the  case  before  us  the  testimony 
clearly  shows  that  tbe  only  acts  the  defend- 
ant was  engaged  in  were  tbe  taking  of  the 
material  from  Its  roadbed,  bauUng  and  deliv> 
erlng  it  on  State  street  to  be  received,  taken, 
and  used  for  the  improvement  of  the  public 
roads  under  the  Jurisdiction  of  county  offi- 
cials duly  authorized  and  charged  with  the 
duty  of  supervising  and  keeping  them  in 
proper  repair.  The  delivery  of  tbe  material 
by  tbe  defendant  at  the  time  and  place  where 
it  was  delivered  was  not  negligence  per  se. 
The  only  wrong  that  contributed  to  the  plaln- 
UfTs  Injuries,  and  the  only  negligence  of 
which  she  has  any  right  to  complain,  was 
tbe  neglect  of  the  county  In  leaving  the  mate- 
rial on  tbe  highway  during  the  nighttime  un- 
guarded, without  warning  signals  or  other 
means  of  apprising  tbe  public  of  Its  pres- 
ence in  the  street  The  duty  of  safeguarding 
the  public  after  tbe  defendant  had  removed 
the  material  from  Its  roadway  and  had  haul- 
ed and  dumped  It  from  Its  cars  in  a  lawful 
manner  and  It  bad  been  received  and  taken 
charge  of  by  the  county  for  a  lawl'ul  purpose 
devolved  upon  the  county.  Further,  the  testi- 
mony is  clear  that  after  the  material  was 
dumped  from  the  defendant's  cars  defendant 
had  no  further  control  or  supervlgion  over  It. 
It  necessarily  follows  that  if  the  defendant 
delivered  It  In  a  lawful  way  and  at  a  lawful 
place,  and  It  was  then  received  and  taken 
charge  of  by  the  county,  the  responsibility  of 
tbe  defendant  ended.  Moreover,  after  the 
county  bad  thus  received  and  taken  charge 
of  tbe  material  the  defendant  would  have  no 
legal  right  to  ctmtrol  it  or  exercise  dominion 
over  it  even  had  it  assumed  to  do  so. 

On  principle  we  are  nnabie  to  distinguish 
between  a  street  car  company  delivering  ma- 
terial to  tbe  legally  authorized  county  offi- 
cials directly  enga^  in  tbe  repair  and  Im- 
provement of  the  county  highways  within 
their  Jurisdiction  (upon  whom  rests  tbe  stat* 
ntory  duty  to  "take  charge  of  public  roads" 
and  "keep  tbe  roads  clear  of  obstruction  and 
in  good  repair")  and  the  laborer  wbo  per- 
forms his  work  In  a  lawful  manner  or  the 
merchant  or  materialman  furnishing  and  de- 
livering tools  and  material  in  a  lawful  way 
for  tbe  improvement  of  the  public  highways. 
Throughout  this  state  at  tbe  present  time 
thousands  of  men  are  employed  In  diggins 
and  plowliv  np  tbe  highways;  many  team-^ 
sters  are  engaged  In  hauling  and  deliverlnc 
sand,  rock,  cement  and  other  materials  upaa 
tbem;  machinery  and  other  equipmait  are 
being  sold  and  delivered  by  merchants  at 
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points  designated,  all  to  be  used  In  and  for 
the  Improvement  of  the  public  roads.  This 
work  is  being  officially  directed  by  the  re- 
spective dty,  county,  and  state  officials  who 
determine  when,  where,  and  how  the  work  is 
to  be  performed  and  the  materials  and  equip- 
ment fnmlshed.  If  the  employes  complete 
their  work  In  a  lawful  and  It  is  after- 
wards received  and  taken  charge  of  by  their 
employers,  upon  what  logical  basis  may  the 
former  be  held  responsible  for  the  Injuries 
occasioned  to  the  traveling  public  In  cases  of 
accident  through  failure  or  neglect  of  their 
employers  to  seasonably  remove  It  from  the 
highways  or  In  leaving  it  and  falling  to  place 
warning  signals  upon  It,  or  to  make  lawfol 
use  of  it  thereafter?  There  Is  no  principle  of 
law  that  permits  of  penalizing  lawful  con- 
duct To  hold  the  employes  responsible  to 
third  parties  for  injuries  received  by  them 
through  the  neglect  and  failure  of  their  em- 
ployers aiter  the  relationship  of  employer 
and  employs  has  terminated  would  be,  in  our 
Judgment,  neither  sound  law,  correct  in  prin- 
ciple, nor  calculated  to  promote  Justice. 

[4]  We  do  not  wish  to  be  understood  as 
holding,  nor  do  we  hold,  that  work  perform- 
ed on  the  public  highways  in  an  unlawful 
manner  or  for  no  lawful  purpose  Is  to  be  Jus- 
tified In  the  law,  although  performed  under 
the  direction  of  authorized  officials.  What 
ive  do  hold  is  that  a  lawful  act  performed  in 
ji  lawful  way  cannot  create  a  nuisance,  nor 
will  it  give  rise  to  an  action  in  tort.  The 
hauling  and  delivery  of  the  dirt  in  the  street 
were  performed  in  a  lawful  way,  and  these 
acts  of  the  defendant  most  certainly  should 
not  be  held  a  nuisance. 

But  the  plalntifF  strenuously  contends  that 
the  Act  of  the  defendant  in  delivering  mate- 
riel on  State  street  to  be  used  on  Oakland 
avenue  was  a  wrongful  act ;  that  while  It  Is 
permissible  under  the  law  to  temporarily  ob- 
Btract  the  highways  for  the  purpose  of  mak- 
ing Improvemenlis  and  repairs  the  rule  cannot 
be  extended  so  as  to  permit  the  d^siting  of 
materials  4>n  one  highway  for  the  Improve- 
ment of  another.  No  case  in  which  this  ques- 
tion was  directly  before  the  court  Is  dted  in 
plaintiffs  brief.  The  case  cited  fLoulsvllle 
V.  Tompkins,  supra),  upon  which  plaintiff 
seems  to  rely,  announces  the  doctrine,  but  in 
that  case  the  question  was  not  properly  rais- 
ed, and  was  not  before  the  Kentucky  court 
to  pass  upon.  We  need  not  therefore  regard 
that  case  as  a  precedent.  However,  let  It  be 
conceded,  without  our  deciding  It,  that  the 
rule  contended  for  by  plaintiff,  generally 
speaking.  Is  a  proper  one,  yet  It  should  not 
be  invoked  nor  followed  In  a  case  In  which 
there  is  no  sound  reason  to  be  assigned  for 
doing  so.  We  do  not  think  the  rule  should 
be  applied  in  any  event  In  the  case  before  DS. 
State  street  and  Oakland  avenue,  as  pointed 
out  in  the  testimony,  were  in  the  same  road 
district  and  under  the  control  and  supervl< 


slon  of  the  same  county  offldals.  The  testi- 
mony further  shows  that  both  of  these  high- 
ways at  the  time  of  the  accident  to  tlie  plain- 
tiff were  being  improved  at  the  same  time  by 
the  taking  of  material  from  State  street  to 
be  used  in  the  grading  of  Oakland  avenue. 
State  street  was  a  wide  street  traversed  by 
the  defendant's  railway,  which  afforded  the 
very  best  facilities  for  the  removal  of  the 
dirt  from  its  roadway  and  hauling  It  to  a 
point  on  State  street  where  It  could  be  tak«i 
and  used  for  the  Improvement  of  Oakland 
avenue.  Oakland  avenue  was  a  narrow  street, 
without  railway  trackage,  Intersecting  State 
street.  Under  these  circumstances  and  condi- 
tions we  are  not  prepared  to  say  that  the  de- 
positing of  tlie  dirt  on  State  street  to  be  tak- 
en and  used  by  the  county  officials  on  Oak- 
land avenue  constituted  a  public  nuisance,  or 
that  the  placing  of  It  there  was  unlawful  in 
Its  inception.  We  think,  under  the  circum- 
stances, it  was  not  only  the  most  practicable 
and  feasible  way  of  hauling  the  material,  but 
that  the  county  officials  who  were  charged 
with  the  statutory  duty  of  Improving  these 
streets  exerdsed  good  Judgment  In  having  the 
dirt  hauled  and  placed  on  State  street  at  a 
point  where  it  was  available  for  taking  and 
using  It  for  the  Improvement  of  Oakland  ave- 
nue. Moreover,  the  county  offldals  had  the 
lawful  right  to  temporarily  leave  the  materi- 
al upon  State  street  for  the  purposes  for 
which  it  was  to  be  used  on  Oakland  avenue. 
The  wrong  committed  was  the  leaving  of  the 
material  during  the  nif^ttime  upon  the  high- 
way by  the  county  after  it  had  been  rightful- 
ly received  at  the  hands  of  the  defendant 
without  placing  danger  signals  upon  it  Tbe 
dirt  on  the  highway  did  not  become  a  nni- 
sance  by  any  act  or  omission  of  the  defend- 
ant, nor  while  the  detradant  bad  any  power 
or  control  over  IL 

We  have  carefully  considered  the  many 
cases  to  whidi  we  are  dted  by  plaintiff's 
brief,  but  we  have  not  paused  to  discuss  them 
for  the  reason  that  the  principles  of  law  they 
announce  are  applied  to  facts  and  drcmn- 
stances  entirdy  different  from  those  we  have 
under  consideration  In  the  case  at  bar.  Aft- 
er carefully  reviewing  the  authorities  dted 
and  the  principles  of  law  they  announce,  we 
feel  convinced  that  they  cannot  properly  be 
applied  to  the  facts  and  circumstances  of  the 
case  at  bar  and  under  which  the  plaintiff 
seeks  to  recover  damages  at  tbe  hands  of  tbe 
defendant. 

It  therefore  follows  that  .the  order  of  the 
district  court  directing  a  verdict  for  the  de- 
fendant was  right,  and  the  Judgment  entered 
thereon  should  be  affirmed,  with  costs  to  de- 
fendant. It  Is  BO  ordered.  It  is  further  or- 
dered that  the  foregoing  opinion  be  substi* 
tuted  for  the  former  opinion  hereinbefore  re- 
ferred to,  and  this  opinion  shall  be  tbe  opin- 
ion officially  published. 

THUBMAN,  J.,  concnnL 


Digitized  by 


Utali) 


8HEPABD      UTAH  LiaHT  A  TRACTION  C90. 

tin  p.) 


547 


FRICK,  J.  After  considerable  hesitation, 
and,  I  may  say,  with  some  reluctance,  I  am 
forced  to  the  conclusion  that  the  Chief  Jus- 
tice is  right.  In  concurring  In  the  former 
opinion  I  did  so  upon  the  sole  ground  that, 
tlie  county  being  immnne,  therefore  the  de- 
fendant was  likewise  so.  I  am  now  convlno- 
ed  that  mj  conclusion  In  that  regard  was  er- 
roneous, and  that  the  immunity  of  tiie  coun- 
ty aCForded  the  defendant  no  protection  If  It, 
as  a  matter  of  law,  can  be  held  liable.  The 
difficulty  that  confronts  me,  however.  Is  to 
find  authority  In  law  for  holding  the  defend- 
ant liable.  It  is  quite  true  that  the  law  Is 
well  settled  that  "an  indlvldnal  who  erects 
an  unlawful  obstruction  to  the  free  use  of  a 
highway,  in  its  nature  a  nuisance,  by  reason 
of  hU  icrongful  act  Is  charged  In  law  as  an 
Insurer  against  accident  to  a  person  properly 
traTellng  the  highway  and  meeting  injury  by 
reason  of  such  unlawfol  obstruction.  *  •  • 
But  where  the  highway  Is  obstructed  nnder 
lic^ise  and 'by  authority,  the  person  respon- 
sible for  such  obstruction  is  chargeable  only 
with  ordinary  care  to  see  tiiat  such  obstruc- 
tion does  not  become  a  cause  of  injury  to 
any  person  lawfully  traveling  the  highway." 
(Italics  mine.)  Stockton  Automobile  Co.  v. 
Confer,  154  Gal.  405.  97  Pac.  883.  It  Is  man- 
ifest that  the  defendant  does  not  come  within 
the  first  sentence  of  the  foregoing  quotation. 
Its  act  in  depositing  the  dirt  on  the  traveled 
portion  of  the  highway  was  not  an  unlawful 
act.  That,  it  seems  to  me,  is  too  clear  to 
require  argument  Does  it  come  within  the 
second  sentence?  For  a  long  time  I  was  un- 
der the  Impression  that  it  did.  .Upon  care- 
ful reflection  and  c<maideratlou,  however,  I 
was  forced  to  abandon  that  Impression  also. 
Had  the  defendant  been  engaged  In  Improv- 
ing or  repairing  the  highway  as  an  Independ- 
eat  contractor  It  no  doubt  would  come  with- 
in the  proposition  of  law  stated  In  the  second 
sentence  h^ore  quoted.  It  was  however, 
merely  acting  as  tbe  instrumentality  of  the 
cDimty  In  depositing  fbe  dirt,  and  was  there- 
fore not  "responsible  for  such  obstruction." 
IforeoTw,  the  dirt  was  deposited  for  a  law- 
ful purpose  and  at  a  place  the  cohnty  offl- 
dals  bad  a  right  to  bave  tt  deposited  for  the 
purpose  of  improving  or  repairing  that  or 
any  other  highway  in  the  immediate  vteinlty. 
There  was  therefore  nothing  nnlawful  in  de- 
fendant's act.  Nor  did  such  act  In  any  way 
invade  any  rights  of  the  plaintiff.  While  it 
iB  tme  tbat  In  the  absence  of  any  warning 
the  iilalntlff  had  the  right  to  assume  that  the 
hl^way  was  free  from  obstructUms.  yet  It  is 
also  tme  that  the  county  officials  had  a  legal 
right  to  deposit  the  dirt  thereon  for  the  pnr> 
pose  ot  repairing  or  Improving  the  same  or 
any  other  highway  in  the  Immediate  vicinity. 
In  doing  that,  however,  It  became  the  duty  of 
the  connty  official  who  was  In  charge  of  the 
work  to  withdraw  either  the  whole  or,  at 
least*  a  portion  of  the  highway  from  travel 


so  as  not  to  mislead  the  traveling  public.  In 
this  instance  a  signal  or  warning  sign  suffl- 
cient  to  apprise  the  traveler  of  the  obstruc- 
tion would  have  been  a  compllnnce  with  the 
duty  that  the  law  Imposed.  The  accident  in 
this  case  was  due  entirely  to  the  failure  to 
warn  the  plaintlfl  of  the  obstruction.  Tbut 
failure,  therefore,  was  the  proximate  cause 
of  plaintiff's  injury.  In  view  that  the  couuty 
bad  the  lawful  right  to  direct  the  defendant 
to  deposit  the  dirt,  and  that  the  defendant's 
acts  were  lawful  in  doing  so,  and  that  it  was 
not  the  act  of  depositing  the  dirt,  but  the  fail- 
ure to  put  op  a  signal  or  warning  sign,  which 
was  the  cause  of  plaintiff's  injury,  I  cannot 
see  how  the  defendant's  act  in  depositing  the 
dirt  can  be  said  to  be  the  proximate  cause  of 
the  Injury.  If  In  tbls  case  the  county  were 
not  immune  no  one  would  for  a  moment  hes- 
itate to  say  that  If  any  one  is  liable  it  is  the 
county.  In  view  that  the  acta  of  the  defend- 
ant in  depositing  the  dirt  were  law^ful,  it,  as 
I  view  it,  becomes  entirely  immaterial  wheth- 
er the  county  is  Immune  or  not.  The  mere 
fact  that  the  county  cannot  be  sued  affords 
no  excuse  to  the  officer  upon  whom  the  law 
Imposed  the  duty  of  putting  up  a  warning 
signal  or  sign  in  case  he  was  required  to 
leave  the  dirt  upon  the  traveled  portion  of 
the  highway  longer  than  he  had  expected. 
Had  the  defendant's  act  in  depositing  the 
dirt  been  for  its  own  convenience  in  repair- 
ing the  highway  it  would  have  been  Its  duty 
to  see  that  proper  signals  or  warning  signs 
were  put  up  to  warn  the  traveler  against  the 
obstruction.  The  dirt  was,  however,  deposit- 
ed 'for  the  convenience  of  the  county  and  up- 
on the  direction  of  the  official  In  charge  of 
the  work,  and  was  lawfully  deposited.  I 
therefore  cannot  see  how  the  defendant  can 
be  said  to  be  a  wrongdoer  in  any  particular. 
Under  the  circumstances  the  defendant  could 
not  have  withdrawn  the  highway  from  travel. 
It  had  no  authority  over  It  whatever.  To  do 
that  was  the  duty  of  the  county  official  who 
directed  the  work.  He  failed  to  do  so,  and 
hence  his  act  of  omission  lies  nearest  the  In- 
Jury.  His  omission  was  in  no  way  connected 
with  the  defendant's  act  In  depositing  the 
dirt  In  the  first  lustaace,  but  was  an  Inde- 
pend^t  intervening  act.  I  concur,  therefore, 
upon  tlie  sole  ground  that  in  tbls  case  the  de- 
fendant's acts  were  no  different  than  would 
have  been  the  act  of  any  other  employ^  of 
the  county  who  was  directed  by  the  officer  In 
charge  of  the  work  to  deposit  the  dirt  at  the 
place  it  was  deposited,  and  tbat  It  was  not 
the  duty  of  anch  employe  to  pot  up  signals 
or  warning  signs. 

OIDBON.  J.  (dissenting).  The  controlling 
question  for  determination  in  this  case,  as  I 
view  it,  Is:  Did  the  county  commissioners  of 
Salt  lAke  county,  as  the  custodians  of  tb« 
public  highways  in  said  county,  have  the  law- 
ful right  to  direct  the  defendant  company  to 
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dump  dirt  from  Its  cars  npon  State  street  to 
be  used  !□  the  repair  of  Oakland  aventie,  a 
street  running  at  right  angles  with  said  State 
street? 

I  concurred  In  the  former  opinion  affirm- 
ing the  Judgmrait  of  the  district  court  with 
some  doubt  as  to  the  correctness  of  the  con- 
clusions reached.  After  the  reargument  and 
and  a  further  examination  of  the  authorities, 
and  of  the  principles  which  In  my  Judgment 
are  Involved,  I  am  convinced  that  the  for- 
mer decision  mgbt  not  to  stand  as  the  law  of 
this  case. 

It  is  conceded  that  tlie  county  commission- 
ers of  this  state  have  control  of  the  public 
highways  in  their  respective  counties.  The 
purpose  of  the  law  delegating  that  authority 
and  duty  Is  that  some  public  officer  or  eom- 
mlselon  shall  be  charged  with  the  duty  of 
keeping  the  highways  In  repair  for  the  public 
convenience  and  travel.  It  may  also  be  ad- 
mitted as  a  legal  proposition  that  the  county 
commissioners  have  the  right  to  temporarily 
obstruct  any  highway  for  the  purpose  of 
making  public  improvements  and  all  needed 
repaid.  Otherwise  the  very  object  sought 
by  granting  the  power  would  be  defeated, 
namely,  the  duty  to  keep  the  highways  suita- 
ble for  travel.  Keeping  In  mind  the  purpose 
for  which  highways  are  constructed  and  kept 
in  repair,  namely,  for  the  safety  and  conven- 
ience of  the  public  traveling  on  said  high- 
ways, it  must  logically  follow  that  pabllc  offi- 
cers charged  with  the  duty  of  keeping  sndi 
highways  In  repair,  in  the  performance  of 
that  duty,  mnst  so  perform  thdr  respective 
duties  as  not  to  trespass  upon  or  interfere 
with  the  rights  of  the  public  to  any  greater 
extent  than  Is  abBolntely  necessary  for  such 
ImprovementB.  Bepairing  highways  Is  a  duty 
imposed  by  law,  and  no  right  exists  in  a 
public  offldal  to  obstruct  a  highway  except 
as  the  same  Is  necessary  to  perform  the  duty  '■ 
of  repairing  such  highway.  No  one  will  con- 
tend that  \lt  was  absolutely  necessary  to 
dump  the  dirt  in  question  upon  State  street 
for  the  repair  of  Oakland  avenue.  True,  It 
was  probably  more  convenient,  but  an  abso- 
lute necessity  did  not  exist.  That,  In  ray 
Judgment,  is  the  error  of  the  majority  opin- 
ion. The  right  of  the  plaintiff  to  travel  up- 
on State  street  and  to  assume  that  It  would 
be  reasonably  safe  for  travel  la  made  sub- 
servient to  the  convenience  of  the  comitiis- 
sioners  In  the  performance  of  th^r  duty  to 
repair  Oakland  avenue. 

It  Is  admitted  that  the  dirt  dumped  by  the 
defendant  company  from  Its  cars  upon  State 
street  was  not  to  be  used  for  the  repair  of 
that  street,  but  was  to  be  used  in  repairing 
Oakland  avenue,  and  that  fact  was  known 
to  the  company  at  the  time.  It  is  not  con- 
tended that  the  defendant  company  Iiad  any 
right  to  deposit  the  dirt  on  said  street  except 
by  and  under  the  arrangement  with  the  coun- 
ty commissioners  who  assumed  to  grant  It 


Buc^  right.  If  the  commissioners  were  not 
lawfully  exerdsing  a  power  vested  in  tliem, 
then  the  defendant  company,  by  throwing  the 
dirt  upon  such  street  along  a  part  of  the 
street  used  by  the  public,  was  thereby  act- 
ing without  lawful  authority.  If  such  be 
the  fact  I  can  see  no  escape  from  the  conclu- 
sion that  of  necessity  the  defendant  company 
would  be  liable  for  any  Injury  caused  by 
such  obstruction  to  any  one  traveling  upon 
that_  highway,  unless  such  Injury  resulted 
from  some  act  of  negligence  of  the  party  in- 
jured or  some  other  person  for  whose  con- 
duct or  acts  such  Injured  person  is  respon- 
sible. If  the  county  commissioners  were  not 
lawfully  exercising  their  authority  in  so  ob- 
structing State  street,  then  It  must  follow 
that  the  def^dant  company  was  not  doing 
a  lawful  act  at  the  time  It  unloaded  the  dirt 
upon  that  street.  The  commlsstcmeTS  being 
without  right  or  legal  authority  to  so  ob- 
struct the  street,  it  necessarily  follows  that 
the  agent  directed  by  such  principal  cannot 
Justify  Its  acts  and  absolve  itself  from  lia- 
bility by  relying  upon  and  pleading  the  un- 
authorized act  of  the  party  or  person  who  di- 
rected such  unlawful  act  1  Mechem,  Agency 
(2d  Ed.)  f  1465 ;  Balrd  v.  Shipman,  132  IlL  16, 
23  N.  E.  384,  7  L.  R.  A.  128,  22  Am.  St.  Bep. 
604;  Ellis  V.  McNaughton,  76  Mich.  237,  42 
N.  W.  1113.  15  Am.  St.  Rep.  308 ;  note  32  U 
H.  S.  (N.  S.)  972. 

The  county  commissiouers,  in  my  Judg- 
ment, in  directing  and  authorizing  the  de- 
foidant  company  to  unload  Its  <»rs  on  State 
street,  were  vlolatiiv  one  of  flielr  primary 
and  fundammtal  duties.  That  ia,  they  woe 
obstructing  a  public  traveled  street  wi13iont 
any  Justification  or  legal  xi&it  so  to  do. 
State  street  was  not  to  be  repaired,  and,  as 
far  as  shown  by  the  record,  that  particular 
place  was  not  required  to  be  repaired  for  the 
public  convenience. 

The  autboritles  relied  on  by  respondent  do 
not.  In  my  Judgment,  Justify  or  support  its 
contention.  The  authorities  dted  simply  an- 
nounce the  general  rule  that  public  <^cial!i 
have  the  right  to  make  needed  repairs  and 
for  that  purppse  to  instruct  a  highway  even 
at  the  inconvenience  of  the  puMlc.  No  one 
disputes  that  proposition.  As  pointed  oat, 
that  would  simply  be  performing  a  public 
duty.  No  authority  is  cited  holding  a  de- 
fendant free  from  liability  under  facts  simi- 
lar to  the  facts  shown  In  this  case. 

The  authorities  relied  on  by  appellant  pos- 
sibly do  not  discuss  facts  dmllar  to  the 
facts  involved  here.  In  City  of  Louisville 
T.  Tompkins  (Ky.)  122  S.  W.  174,  the  court 
seems  to  have  accepted  as  elementary  the 
rule  that  the  public  officials  have  no  right 
to  place  material  on  one  street  or  highway 
to  be  used  In  repairing  another  street  or 
highway.  In  prindple,  In  my  Judgment,  that 
must  be  so.  The  officials  are  required  to  keep 
the  highways  free  from  obstmctlon  so  as  not 
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to  interfere  witb  the  cenrenlence  of  the 
travelbig  imbllc^  aod  Ow  only  exception  to 
that  role  l>  when  It  Is  Decenary  to  close  or 
ohstract  a  highway  while  makli^  needed  re< 
pairs' or  making  pabllc  Improroaents. 

I  am  unable  to  follow  the  reawnlng  where- 
by It  is  condnded  that  by  d^iosltlng  the 
dirt  npiHi  State  street  the  defendant  com- 
pany did  not  invade  the  rii^ts  of  the  public, 
including  plaintiff.  The  highway  was  there, 
and  the  plaintiff  had  the  right  to  tnvel  it 
and  to  assume  that  It  was  In  a  reasmably 
safife  ctHidltlon  for  trav^.  By  the  defOidant's 
acts  the  hlghmy  was  rendered  dangerous. 
Now.  how  can  it  be  said  that  the  tdahatura 
rights  were  not  InTadedf  TbB  defendant 
does  not,  as  I  understand  its  position,  so  ctm- 
tend.  It  dahns  only  that  It  acted  under  di- 
rection of  the  officials  baring  contnA  of  the 
highway,  and  for  that  reason  It  cannot  be 
held  liable  tor  the  injury  wUdi  resulted, 
not  that  its  acts  were  not  an  invasion  of 
plaintiff's  r^ts. 

It  Is  also  claimed  that  to  hold  the  defend- 
ant company  IlaUe  under  the  facts  as  dls- 
doeed  by  hils  record  would  of  necessity  mate 
any  one  liable,  eren  an  ordinary  teamster 
who  might  haul  a  load  of  sand  and  dump  it 
upon  the  street  In  front  of  some  dtlzen's 
reiddence  when  he  was  directed  to  so  do  by 
the  owner  of  the  property  whose  property 
or  sidewalk  was  to  be  repaired,  for  which 
purpose  the  sand  was  to  be  used.  Conced- 
ing tbat  sndi  wonld  be  the  result,  Is  there 
any  logical  reason  why  a  teamster  who,  with- 
out authority,  invades  the  rights  of  another 
and  injury  results  should  be  held  free  from 
liability^ 

The  right  of  the  plaintiff  to  travd  upon  the 
highway  whm  the  Injury  occurred  cannot 
be  and  is  not  disputed.  l%at  right  was  in- 
vaded or  obstructed  by  the  dirt  thrown  up- 
on the  highway  by  the  defendant  company. 
The  Justification  for  such  trespass  is,  In  my 
opinion,  based  on  an  unauthorized  and  Ille- 
gal act  of  a  public  official.  That  ought  not 
to  be  held  a  defense.  State  street  Is  the  main 
public  highway  running  south  from  Salt 
Lake  City  to  Murray  City  and.  other  towns  in 
the  southern  part  of  Salt  Lake  county.  There 
are  many  other  highways  Intersecting  It 
from  the  east  and  west.  To  apply  the  results 
of  the  majority  opinion  to  the  facts  as  they 
exist  would  give  the  defendant  company  and 
the  cotmty  officials  the  right  to  dump  mate- 
rial on  State  street  for  the  improvement  of 
all  intersecting  streets  along  defendant's  line 
of  railway  on  State  street  In  other  words, 
respondent  and  the  county  officials  could 
rightfully  and  lawfully  use  State  street  be- 
tween the  southern  limits  of  Salt  Lake  dty 
and  the  southern  boundary  of  the  county  as 
a  station  or  dumping  ground  from  which  to 
baul  material  to  all  parts  of  the  county, 
however  remote. 
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In  WllKHt  T.  Wtft  ft  Slade  Mill  Go.,  S8 
Wash,  312,  68  Pac.  716»  the  Siqireme  Oourt 
of  Washington  has  stated  tbia  rule  of  law 
governing  the  duty  and  liabill^  of  parties 
obstructing  a  highway  under  drcnmstances 
sbDllar  to  those  In  the  cans  at  bar  In  ttie 
following  language: 

"One  who,  by  himself,  or  Jointly  with  another 
or  others,  places  an  obstruction  In  a  poblic 
street,  la  in  law  under  an  obligation  to  remove 
It,  and  Is  liable  for  any  dami^  occBm<med 
tiier^y  daring  the  continuance  of  the  obetrue- 
tlon.  The  fact  that  he  may  have  no  interest  In 
its  maintenance  after  Its  creation  does  not  re- 
lieve him  from  snch  liabtlity." 

See,  also,  13  B.  a  L.  p.  224,  {  190. 

In  my  opinion  the  Judgment  of  the  lower 
court  In  this  case  ahould  be  reversed,  and 
a  new  trial  granted.  I  therefore  dissent. 

WEBER,      concurs  with  GIDEON,  J. 


RALLBERO  v.  HARRIET  et  aL 

(Supreme  Court  of  Oregon.   Oct  21,  1919.) 

RSFOaKATION  OF  INenBUllXNTB  «=»29— MosT- 
QAOX  ASSIQNZD  TO  HOLDEBB  ZIT  DUE  QOUBSK 
CANNOT  BK  SEFOBIOED. 
Against  persons  to  whom  note  and  mortgage 
security  were  assigned,  before  maturity  and 
without  knowledge  of  defects,  by  payee  on  their 
agreement  to  furnish  him  a  home  thereafter, 
their  obligation  in  which  respect  they  have  ful- 
fllled,  there  can -be  no  reformation  of  the  assign- 
ed instruments ;  the  asrignees  bring  holders  in 
due  course,  who  under  L.  O.  L.  }  5^0,  hold  the 
instramenti  free  from  any  defmaes  which  might 
have  htax  anilable  against  the  payee. 


Dqwrtment  1. 

Appeal  from  CHrcnIt  Conr^  Marim  Coun- 
ty; Qeo.  O.  Bingham,  Judgft 

Suit  by  Marie  Hallberg  against  Comdia 
B.  Harriet  and  another.  Decree  for  defeod- 
ants,  and  plainUff  appeals.  Affirmed. 

This  is  a  suit  to  reform  a  mortgage  and 
an  agreement  indorsed  upon  the  back  of  the 
promissory  note  secured  thereby,  in  order 
that  the  plaintiff  may  obtain  credit  thereon 
for  a  certain  sewer  assessment,  amounting  to 
$934.20.  The  substance  of  the  complaint, 
reduced  to  narratlye  form,  la  about  as  fol- 
lows: 

On  April  4,  1911,  the  plaintiff  and  Jacob 
Bezemer  entered  Into  a  written  agreement, 
whereby  the  latter  agreed  to  sell,  and  plaln- 
tltr  agreed  to  purchase,  a  tract  of  land  In 
the  suburbs  of  Salem,  for  the  sum  of  512,000. 
By  the  terms  of  the  writing,  a  payment  of 
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(200  was  then  macle,  and,  upon  a  further  ■■ 
payment  of  $1,800,  Bezemer  was  to  convey  ^ 
the  land  to  plaintiff,  who  was  to  execute  and 
deliver  her  note  for  $10,000,  secured  by  a  ; 
mortgage  upon  the  property  payable  In  three ' 
years,  with  Interest  at  6  pe^  cent  per  annum. 
After  the  execution  of  the  cMitract  of  April 
4,  1911,  It  was  discovered  that  by  a  mutual ' 
mistake  of  the  parties  an  Important  detail  of ' 
the  agreements  had  been  omitted  therefrom, 
and,  in  order  to  more  fully  express  In  writing 
their  contract,  they  caused  to  be  executed  a ' 
supplemental  agreemeut  as  follows; 

"It  is  understood  between  the  parties  in  the , 
foregoing  hgreement  that  the  purchase  price  of , 
$12,000,  is  to  include  the  sewer  assessment  now  j 
Qgninst  the  land  and  that  if  said  sewer  assesa- 
ment,  by  virtue  of  a  court  dedslon,  does  not  [ 
have  to  be  paid.  It  shall  be  either  rounded  or 
Indorsed  on  -the  note. 

"[Signed]  Jacob  Beiemer. 

"Witnesses:  Nettie  J.  Miller," 

On  April  18,  1911,  they  undertook  to  ex- 
ecute the  terms  of  the  contract,  and,  in  so 
doing,  Bezemer  executed  a  warranty  deed  to 
plainHff  for'  the  property,  and  the  latter, 
having  made  the  preliminary  payments 
agreed  upon,  executed  her  promissory  note 
for  $10,000,  and  a  mortgage  upon  the  prop- 
erty. In  which  she  was  Joined  by  her  hus- 
band; but  the  mortgage  contains  no  cove- 
nant like  the  supplemental  agreement  above 
set  out.  Under  the  terms  of  the  mortgage, 
certain  sales  have  been  made  of  portions  of 
the  land,  and  such  tracts  have  been  released 
from  the  lien  thereof.  On  AprU  18,  1914, 
plaiutiEC  by  her  agent,  B.  C  Hallberg,  agreed 
with  the  defendant  Cornelia  B.  Harriet  for 
an  extension  of  time  for  the  payment  of  the 
balance  due  on  the  note,  to  AprU  18,  1915, 
and  defendant's  attorney,  in  reducing  such 
extension  agreement  to  writing  on  the  back 
of  the  note,  made  a  mistake  and  Inserted 
therein  the  sum  of  $2,820,  as  the  balance 
due,  whereas,  in  fact,  it  was  no  more  than 
$1,545.14,  after  deducting  $934^0,  on  account 
of  the  sewer  assessment,  which  had  been  held 
to  be  void  In  a  decision  of  the  Supreme  Court 
filed  June  4,  1912.  Plaintiff  signed  said  er- 
roneous statement  on  the  note  by  mistake 
and  inadvertence.  Neither  party  discussed 
or  agreed  to  fix  the  amount  then  due  on  the 
note,  and  there  was  no  consideration  for 
waiving  the  terms  of  the  original  agreement 
respecting  the  sewer  assessment  Bezemer 
assigned  the  note  and  mortgage  to  his  three 
children,  Cornelia  B.  Harriet,  Anna  Eber- 
man,  and  Klaus  Bezemer,  and  Klaus  Bezemer 
had  sold  his  interest  therein  to  Cornelia  B, 
Harriet,  and  Anna  Eberman  has  since  died, 
and  the  defendants  claim  to  be  the  o%\'ner8  of 
the  note  and  mortgage,  which  they  took 
with  full  knowledge  and  notice  of  the  terms 
of  the  agreement  between  plaintifT  ajid  Beze- 
mer, subject  to  all  the  equities  and  defenses 
thereto,  and  plaintiff  has  demanded  credit 


upon  the  note  for  the  sewer  assessment, 
which  has  been  refused.  Plaintiff  Is  ready, 
able,  and  willing  to  pay  the  balance  due  on 
the  note,  and  prays  for  a  decree  reforming 
the  mortgage  so  that  It  shall  Include  the 
supplemental  contract,  and  the  agreement  uu 
the  note  so  that  It  shall  not  undertake  to 
state  the  balance  then  due,  and  that,  upoa 
payment  of  the  sum  due  after  deducting  the 
amount  of  the  sewer  assessmeot  and  the  In- 
terest thereon,  defendants  be  required  to 
satisfy  and  cancel  the  mortgage. 

The  answer  denies  the  execution  of  the 
supplemental  agreement,  or  any  knowledge 
or  notice  thereof,  and  pleads  several  affirma- 
tive defenses,  among  which  are  that  on  July 
1,  1912,  Jacob  Bezemer  for  a  good  and  valu- 
able consideration  sold  the  note  and  mort- 
gage to  Cornelia  B.  Harriet,  Anna  Eberman. 
and  Klaus  Bezemer,  who  were  Innocent  and 
bona  fide  purchasers  thereof,  in  the  regular 
course  of  business,  without  any  knowledge, 
information,  or  belief  as  to  any  of  the  al- 
leged equities  set  forth  as  existing  between 
plaintiff  and  Jacob  Bezemo*.  It  is  also  al- 
leged, by  way  of  estoppel,  that  on  AprU  J8, 
1914  (being  the  occasion  mentioned  In  the 
complaint,  when  the  extension  agreement 
was  endorsed  on  the  note),  Klaus  Bezemer 
refused  to  grant  any  further  time  for  the 
payment  of  bis -share  of  the  debt,  and  plain- 
tiff then  paid  to  said  Bezemer  the  entire 
balance  due  fOr  hia  one-third  of  the  note, 
with  interest  thereon,  wiQiout  making  any 
claim  for  a  deduction  on  accoont  of  the  sewer 
asaessment,  and  that  such  paym^t  would 
now  require  these  def^dants  to  suffer  more 
than  their  Just  share  6f  such  deductlcm.  It 
is  further  averred  that  what  occurred  on 
April  18,  1914,  at  the  time  when  the  exten- 
sion agreement  was  Indorsed  on  the  note  and 
signed  by  plaintiff,  by  her  agent,  constituted 
an  account  stated.  The  reply  Joins  Issue 
upon  the  affirmative  defenses.  A  trial  was 
had,  resulting  in  a  decree  dismissing  the  salt, 
from  which  plaintiff  appeals. 

M.  B.  Pogue,  of  Salem,  for  appellant 
Jas  G.  Heltzel,  of  Salem  (Max  Gehlhar,  of 
Salem,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  Is  a  very  decided  conflict  in 
the  evidence  as  to  the  execution  of  the  sup- 
plemental agreement  mentioned  in  the  plead- 
ings. Jacob  Bezemer  admits  that  the  signa- 
ture thereto  Is  his,  but  disclaims  any  knowl- 
edge as  to  the  (drcumstances  under  which  he 
signed  it,  and  Insists  very  positively  that 
there  was  never  any  understanding  between 
them  in  regard  to  the  sewer  assessment  and 
Is  positive  that  it  was  never  discussed  be- 
tween them.  B.  C.  Hallberg  is  equally  posi- 
tive that  it  was  fully  discussed  and  assented 
to,  and  that  It  was  cheerfully  signed  by 
Bezemer.    Other  witnesses  testlQr  that  it 
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vas  signed  by  Besemer  In  Joihn  McNary's 
law  office,  and  In  their  presence.  ^Die  note 
and  nwHTtgage  were  executed  on  April  18, 
1911,  maturing  April  18,  1914.  Bezenm  as- 
signed the  note  and  mortgage  to  his  three 
childrm  In  Jnly,  1812,  npon  their  agreement 
to  fhndsh  him  a  home  thwafter,  and  they 
have  fulfilled  their  obligation  in  that  respect 
The  evldoice  is  uncontradicted  that  they 
had  no  knowledge  of  the  sttpplemmtal  agree- 
ment nntn  late  In  the  fall  of  1916,  Img  after 
the  maturity  of  the  note.  On  ,^;nll  IS,  1914, 
the  date  of  the  matarity  of  the  note,  plain- 
tiff sDut^t  an  extension  of  time  theriMin  for 
another  year.  Urs.  Harriet,  who  was  acting 
as  the  attont^  in  fact  tat  her  brothu*,  Klaus 
Besemer,  and  her  sister,  Anna  Bbetman,  in- 
fanned  plaintUTs  husband,  B.  a  Hallberg, 
wlio  has  acted  thronj^nt  as  his  wife's 
agent,  that  Klaus  Bezoner  would  not  con- 
sent to  any  -extension  of  time,  ai^  must  bare 
his  share  of  the  debt,  with  loterest,  at  once, 
bat  that  she  and  her  sister  would  extend  the 
time  of  payment  ot  their  portiims  until  April 
IS,  1915^  if  plainttfl  would  agree  to  pay  8 
per  cent,  interest  Instead  of  0  per  cent. 
Thereupon,  the  attorn^  for  Mrs.  Harriet 
wrote  npon  the  batdc  ai  the  note  the  fidlow- 
htg  meuKwandnm,  which  was  signed  by  Hr. 
Hallbeig: 

"Salem,  Ore.,  Apr.  18,  1914. 
"In  ooziaideration  of  the  extension  of  the  time 
of  the  ptyment  of  tbli  note  until  Apr.  IS,  1916, 
I  agree  to  pay  8  pet  emt  int.  on  the  deferred 
payment  of  9iJBS6XiO. 

"Marie  Hallberg 
"By  B.  0.  Hallberg." 

At  the  same  time,  Hallberg  paid  one-third 
of  the  amount  then  due,  with  the  accrued 
interest  thereon,  with  the  understanding 
that  it  was  to  fully  satisfy  Klaus  Bezemer 
for  his  share  of  the  note.  No  reference  was 
then  made  to  the  sewf?  assessment  by  Hall- 
berg, and  Mra.  Harriet  was  totally  ignorant 
of  any  agreement  In  relation  thereto.  Why 
Hallberg  never  mentioned  It  during  tiie  years 
that  he  was  making  payments  upon  both 
principal  and  Interest;  why,  when  he  paid 
the  share  belonging  to  Klaus  Bezemer,  on 
April  18,  1914,  he  bald  the  same  In  full,  with 
Interest,  and  claimed  no  deduction  on  account 
of  the  sewer  assessment — ^It  Is  difficult  to 
comprehend,  and  Is  not  satisfactorily  ex- 
plained. However,  It  is  not  necessary  for  us 
to  weigh  the  conflicting  evidence  In  these 
particulars,  since,  In  any  event,  the  defend- 
ants are  holders  In  due  course  of  the  itote 
and  mort^ffge,  and  hold  them  free  from  any 
defenses  which  might  have  been  available 
against  the  payee.   L.  O.  L.  5890. 

The  decree  of  the  lower  court  la  affirmed. 


McBRIDE.  O.  J.,  and 
HARRIS,  JJ.,  concur. 


BtTENBnrP  and 


LJOBICH  V,  WESTERN  COOPERAGE  CO.* 
(Supreme  Court  of  . Oregon.   Oct.  7,  1919.) 

Al[BA8SA»On9  AND  COKBTTLS  «s>8  —  CONSCI. 
OXm^AI,  MAT  ATTTHOBIZK  ACTION  OR  BIHALr 
or  CIIIZBN  OF  BIB  COUNTBT. 

Under  treaties  between  the  United  States 
and  Austria-Hungary,  which  contained  the  usu- 
al most  favored  nation  clause,  and  treaties  be- 
tween the  United  States  and  other  countries, 
held  that  consul  general  of  Austria-Hungary 
might  authorize  attorneys  to  institute  action  on 
behalf  of  an  Austro-Han^arian  national  where 
conditions  were  such,  because  of  the  war  be- 
tween Auatrla-Hungarr  and  other  countries, 
that  it  was  practically  impossible  for  the  na- 
tlonal  to  directly  authorise  the  institution  of 
the  actioi. 

Department  1. 

Appeal  from  Gtrcnit  Ooart,  Hultiiomah 

County ;  0.  U.  Gantenbeln,  Judge. 

Action  by  Toze  LJublch  against  the  West- 
em  Cooperage  Company.  From  an  order 
staying  proceedings  until  attorneys  for  plain- 
tiff should  produce  further  authority,  plain- 
tiff appeals.  Order  reversed  and  remanded, 
with  directions. 

This  action  was  originally  instituted  by 
and  In  the  name  of  Toze  Ljublch  to  recover 
damages  under  the  Oregon  Employer's  Liabil- 
ity Act  (Laws  1011,  p.  16)  against  the  defend- 
ant for  the  death  of  Yure  Ljublch  through 
the  alleged  negligence  of  defendant.  Deceas- 
ed was  killed  on  the  13th  day  of  September, 

1915,  and  the  complaint  was  filed  March  1, 

1916.  The  complaint  is  In  the  usual  form, 
and  alleges  that  plaintiff  Is  the  mother  of 
deceased.  Under  the  statute,  the  right  to 
bring  the  action  Is  concededly  In  the  mother. 
The  complaint  was  verified  by  the  attorneys 
for  plaintiff,  to  tbe  form  or  substance  of 
which  there  Is  no  objection. 

On  the  22d  day  of  Marcli,  1916,  defendant's 
attorneys  filed  a  motion,  supported  by  affi< 
davit,  requesting  the  court  to  require  plain- 
tiffs attorneys  to  produce  the  authority  un- 
der which  they  claimed  to  act  for  plaintiff. 
The  affidavit  set  forth  ttiat  affiant  was  lu- 
formed  and  believed  that  other  attorneys  in 
the  city  of  Portland  were  representing  the 
mother,  and  that  Woerndle  and  Haas,  who 
claimed  to  represent  her,  have  no  other  au- 
thority than  the  direction  of  the  Austro- 
Hungarlan  consul  at  Son  Francisco  to  bring 
this  acd<Ht  in  the  name  of  the  mother.  No 
action  was  taken  by  the  court  until  January 
12,  1917,  the  case  having  meantime  been  put 
at  issue,  and  the  attorneys  for  the  plaintiff 
having  filed  an  affidavit,  showing  that  the 
jurisdiction  of  the  imperial  consul  of  Aus- 
tria-Hungary at  San  Francisco  embraced  the 
state  of  Oregon ;  that  affiant  knew  of  no  one 
in  Oregon  representing  the  plaintiff ;  that  no 
definite  power  of  attorney  had  been  seciiret 
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Bifthoriztaff  affiant  to  loEtltute  the  action, 
because  of  war  condltiona  In  that  part  of 
Europe  where  plaintiff  was  residing,  which 
conditions  rendered  It  impracticable  to  pro- 
cure legal  docnments  and  forward  them; 
that  plalatifTB  attorneya  Instituted  the  ac- 
tion, pnrsoant  to  Instrnetlons  from  the  con- 
sul general  representing  Austria-Hungary, 
which  authorization  was  attached  to  the  affi- 
davit, and  which  was  sufBdent  in  form  and 
substance  to  authorize  plalntUTs  attorneys  to 
act  if  the  consul  general  had  power  to  so  di- 
rect. Thereupon  the  court,  holding  that  the 
letter  of  the  Austrian  consul  general  was 
not  BUfflcient  authority  to  enable  the  attor- 
neya to  Institute  the  suit,  ordered  proceedings 
stayed  until  they  should  produce  further  au- 
thority, which,  being  unable  to  do.  they  ap- 
pealed to  this  court,  and  while  the  appeal 
was  pending  here  war  was  declared  between 
Anstria-Hungary  and  the  United  States. 

O.  T.  Haas,  of  Portland  (Joseph  Woerndle, 
of  Portland,  on  the  brief),  for  appellant. 

F,  S.  Senn,  of  Portland  (Senn,  EkwaTl  & 
Recken  and  Dan  J.  Malarkey,  all  of  Port- 
land, on  the  brief),  for  respondent 

McBRIDE,  C  J.  (after  stating  the  facts  as 
aboTe).  Upon  the  argument  here  counsel 
have  presented  the  single  question,  namely, 
the  right  of  the  consul  general  of  Austria- 
Hungary,  under  any  drcQmstances,  to  au- 
thorize an  action  to  be  commenced  Id  the 
name  of  a  national  without  express  authority 
from  the  perstm  named  as  plaintiff  in  such 
action.  The  contention  of  plaintiff's  attor- 
neys, when  reduced  to  Its  plainest  terms,  is 
that  the  consul,  by  virtue  of  his  office  and 
the  treaty  between  the  United  States  and 
Austria-Hungary,  was,  In  effect,  the  official 
attorney  In  ^ct  of  all  nonresident  aliens  who 
were  not  represented  by  an  attorney  in  fact 
of  Hieir  own  election,  and  as  such  was  au- 
thorized to  employ  attorneys  and  institute 
ImxKedlngs  to  defend  or  enforce  the  rights 
of  any  of  his  nationals  not  otherwise  repre- 
sented. Such  right  being  denied  by  defend- 
ant, and  Its  contention  being  sustained  by  the 
court,  we  will  now  proceed  to  consider  the 
point  at  issue. 

For  a  proper  understanding  of  the  question 
it  will  be  necessary  to  examine  and  con^der 
the  various  treaties  bearing  upon  the  subject 
of  the  rights  of  foreign  consuls  accredited 
to  this  country,  and  the  reciprocal  rights  of 
consuls  of  onr  own  country  abroad. 

Article  11  of  the  treaty  of  August  27, 1829 
(8  Stat  401),  between  this  country  and  Aus- 
tria-Hungary, reads  as  follows: 

**The  citizens  or  subjects  of  each  party  sball 
have  power  to  dispoae  of  their  persoaal  goods, 
within  the  jurisdiction  of  the  other,  by  testa- 
ment donation,  or  otherwise;  anil  their  repre- 
sentatives, being  citizens  or  subjects  of  the 
other  party,  shall  succeed  to  their  personal 
goods,  whether  tv  testament;  or  ad  intestato, 


and  may  take  posBession  thereof,  dther  by  them- 
selves  or  by  others  acting  for  them,  and  dispose 
of  the  same  at  their  will,  paying  such  dues, 
taxes  or  charges,  only,  as  Uie  inhiUtitants  ot 
the  country  wberein  the  said  goods  ara  shall  be 
subject  to  pay  in  like  cases." 

The  following  articles  of  the  consular  cod- 
Tention,  entered  into  between  this  country 
and  Austria-Hungary  on  June  29,  1871  (17 
Stat  825),  also  have  an  Important  bearing 
upon  the  question  hen  discnssed,  and  are  as 
foUowa: 

"Art  VIII.  Consuls-general,  coneals,  vice-con- 
snls,  or  consular  agents  of  the  two  countries 
may,  In  the  exercise  of  their  duties,  apply  to  the 
authorities  within  their  districts,  whether  fed- 
eral or  local,  judicial  or  executive,  in  the  event 
of  any  infraction  of  the  treaties  and  conventions 
between  the  two  countries ;  also  for  the  purpose 
of  protecting  the  rights  of  their  countrymen. 
Should  the  said  authorities  fail  to  take  due  no- 
tice of  their  application,  they  shall  be  at  lib* 
erty,  in  the  absence  at  any  diplomatic  represen- 
tative of  their  country,  to  apply  to  the  govern* 
ment  of  the  country  where  tiiey  reside." 

"Art  XVI.  In  case  of  the  death  of  a  citizen 
of  the  United  States  in  the  Austrian-Hungariau 
Monarchy,  or  of  a  citizen  of  the  Austrian-Hun- 
garian Monarchy  in  the  United  States,  without 
having  any  known  heirs  or  testamentary  execu- 
tors by  him  appdnted,  tiie  competent  legal  au- 
thorities shall  Inform  the  consuls  or  consular 
agento  of  the  state  to  which  the  deceased  be- 
longed of  tiie  circumstances,  in  order  that  the 
necessary  information  may  be  Immediately  for- 
warded to  the  parties  interested." 

"Art  XV.  Consuls-general,  consuls,  vice  con* 
suls,  and  consular  agents,  also  consular  pupils, 
chancellors,  and  consular  officers,  shall  eajoy 
in  the  two  countries  all  the  liberties,  preroga- 
tives, immunities  and  privileges  granted  to  funt^ 
tionaries  ot  the  same  daas  <tf  the  most  favored 
nation." 

The  effect  of  the  last  clause  above  quoted 
was  ^to  Import  into  the  treaty  of  June  29, 
1871,  every  redprocnl  concession  granted  to 
any  nation  by  any  treaty  then  or  thereafter 
concluded ;  and  in  order  to  ascertain  what 
provisions  or  other  stipulations  were,  by  the 
"moBt  favored  nation**  clause  of  the  Austro- 
Hungarian,  convention,  incorporated  Into  it 
we  quote  the  following  excerpts  from  various 
treaties  between  this  country  and  other  na- 
tions. 

Article  9  of  the  treaty  of  1853  between  the 
United  Btates  and  the  Argentine  Republic 
(10  Stat  1000)  Is  as  follows: 

"If  any  citlscn  of  either  of  the  two  contract- 
ing parties  shall  die  without  will  or  testament 
in  any  of  the  territories  of  the  other,  the  con- 
sul general,  or  consul  of  the  nation  to  which  the 
deceased  belonged,  or  the  representntive  of  sach 
consul  general  or  consul,  in  his  absence,  shall 
have  the  right  to  intervene  in  the  possession, 
adn^nistra^on,  and  Judicial  liquidation  ot  the 
estate  of  the  deceased,  conformably  with  the 
laws  of  the  country,  for  the  benefit  at  the  credi- 
tors and  legal  heirs.** 
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Tile  treaty  entered  Into  between  the  Unltwl 
States  and  the  German  Empire,  December  11, 
1871  (17  Stat.  020),  contains  the  following 
provision: 

"Art.  Tin.  Oonsuls-general,  consuls.  Tice- 
consula,  and  consular  agents  shall  have  the  richt 
to  apply  to  the  authorities  of  tiie  reepective 
countries,  whether  federal  or  local,  jndidal  or 
executire,  within  the  extent  of  their  consular 
district,  for  the  redress  of  any  infraction  of 
the  treaties  and  conventions  existing  between 
the  two  countries,  or  of  international  law;  to 
ask  information  of  aald  authorities,  and  to  ad- 
dress said  anthorities  to  the  end  of  protecting 
the  rights  and  interests  of  their  countrymen, 
especially  in  cases  of  the  absence  of  the  latter; 
in  which  cases  such  consuls,  etc,  shaU  be  pre- 
sumed to  be  their  legal  representatives.  If  due 
notice  should  not  be  taken  of  such  application, 
the  consular  officers  aforesaid,  in  the  absence 
of  a  diplomatic  agent  of  their  country,  may  ap- 
ply directly  to  the  goTemment  of  the  country 
where  they  reside." 

The  treaty  between  the  United  States  and 
Pern,  dated  August  31,  1887  (25  Stat.  1461), 
coDtalxifl  the  followliig  prorlaliHi: 

"Untn  the  eonclnsion  of  a  consular  conTentlon, 
which  the  hifdi  contracting  parties  agree  to  form 
as  soon  as  may  be  mutually  conTcnimt,  It  is 
sdpnlated,  that  in  the  absence  of  the  legal  heirs 
or  representatives  the  consuls  or  vice  consuls 
of  ftther  party  shall  be  ex  officio  the  executors 
or  administrators  of  the  citizens  of  their  nation 
who  may  die  within  their  consular  jurisdictions, 
and  of  their  countrymen  dying  at  sea  whose 
property  may  he  brought  within  tbar  district" 
(Art.  S3.) 

Article  in  of  the  treaty  of  August  6, 
1000  (31  Stat.  1940),  between  the  United 
States  and  Great  Britain,  Is  as  ft^wa: 

"In  case  of  the  death  of  any  citizen  of  the 
United  States  of  America  in  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  of  any 
subject  of  Her  Britannic  Majesty  in  the  United 
States,  without  having  in  the  country  of  his 
decease  any  known  heirs  or  testamentary  execu- 
tors by  him  appointed,  the  competent  local  au- 
thorities shall  at  once  inform  the  nearest  con- 
solar  office  of  the  nation  to  which  the  deceased 
person  belonged  of  the  circomstance.  In  order 
that  the  necessary  information  may  he  imme- 
diately forwarded  to  persons  interested. 

"The  said  consular  officer  shall  have  the  right 
to  appear  personally  or  by  delegate  in  all  pro- 
cecdings  on  behalf  of  the  absent  heirs  or  credi- 
tors, until  they  are  otherwise  represented." 

In  the  consular  contention  between  the 
United  States  and  Sweden,  March  20,  1911 
(37  Stat  1487),  we  find  the  following  provi- 
sion: 

"Art  XIV.  In  the  event  of  any  citizens  of  ei- 
ther of  the  two  contracting  parties  dying  without 
will  or  testament,  In  the  territory  of  the  other 
contracting  party,  the  consul-general,  consul, 
Tlce-consul-general,  or  vice-consul  of  the  nation 
to  which  the  deceased  may  belong,  or,  in  his 
absence,  the  representative  of  such  consul-gen- 
eral, consul,  Ticessounsul-gcneral,  or  vicc-coosnl, 
•boll,  10  far  as  the  laws  U  each  oountz?  wHI  per- 


mit and  pending  the  appcdntment  of  en  admin- 
istrator and  until  letters  of  administration  have 
been  granted,  take  charge  of  the  property  left 
by  the  deceased  for  the  Iwnefit  of  his  lawful 
heirs  and  creditors,  and,  moreover,  have  the  right 
to  be  appointed  as  administrator  of  such  es- 
tate." 

From  the  above  pro\'lBions  we  are  of  the 
opinion  that  the  consul  general  of  Austria- 
Hungary  becomes  ex  officio  attorney  in  fact 
for  any  of  his  nonresident  nationals  having 
no  other  representative  in  this  country,  and. 
while  there  Is  a  dearth  of  authority  directly 
deciding  this  question,  there  are  a  number  of 
cases  so  analogous  to  it  in  principle  as  to 
,render  the  conclusion  above  announced  In- 
evitable, and  such  Is  the  result  deduced  by 
the  teit-wrlters  from  a  review  of  the  author- 
ities. 

"A  fordgn  consul,  without  specific  authority, 
has  the  general  right  to  protect  the  riKhts  aiid 
property  of  persona  of  bis  nation,  within  the 
jnrisdictioD  of  his  consnlate,  and  he  may  bring 
suits  for  SDCh  purpose  without  any  special  au- 
thority from  the  parties  in  biterest  He  may 
also  Interpose  daims  for  the  restitution  of  vwp' 
erty  belonging  to  his  countrymen ;  but  he  can- 
not receive  the  actual  restltudon  of  the  prop- 
erty, without  speci6e  proof  of  the  individual 
proprietary  Interest,  and  without  specific  au- 
thority from  the  particular  Individual  who  is 
entitled  to  it."  2  C.  J.  1307,  No.  35.  To  like 
efFect  see  9  B.  C.  li.  157,  subd.  4. 

It  may  be  rmarked  here  that  the  state- 
ment that  a  contnil  cannot  receive  aetnal 
restitution  of  property  awarded  to  a  nonresi- 
dent national  witiiont  specific  authority  from 
the  individual  wtitled  to  It  seems  to  be  based 
upon  the  decMoo  In  the  case  of  The  Bello 
Gorrunes,  0  Wheat  U2,  S  Jj.  Ed.  229,  which 
arose  before  any  of  the  treaties  befolre  quoted 
were  negot^ted,  And  where  It  was  expressly 
conceded  by  Webster,  of  couns^  for  the  cmi- 
sul,  that  actual  luyment  of  the  sums  claimed 
by  the  consul  ca  bdialf  of  his  countrTmon 
need  not  necessarily  be  made  to  hlra ;  his 
object  p^ng  to  hare  the  award  paid  Into  Hie 
registry  of  the  court,  to  be  held  for  those 
entitled  to  it  as  their  interests  might  there- 
after ai^ar,  and  such  was  the  decree  of  the 
court.  Mo  reference  was  made  in  the  argu- 
ments or  In  the  opinitm  to  any  consular  priv- 
ileges or  authority  arising  out  of  treaty  stip- 
ulations, and  the  case  Is  not  In  point  here, 
where  sntA  stipulations  are  Invoked  on  be- 
half of  the  consul's  authority. 

Whm  this  action  was  commenced  this  gov- 
ernment was  at  peace  with  Austria-Hungary 
and  with  Germany.  In  the  treaty  with  Ger- 
many, heretofore  referred  to,  occurs  this  par- 
agraph ax^lteable  to  consuls  of  both  coun- 
tries: 

"Especially  In  cases  of  the  absence  of  tiieir 
countrymen,  such  consuls  shall  be  presumed  to 
be  their  1^1  representatives," 

The  term  "legal  representatives,"  as  here 
used,  can  have  but  one  meaning,  namely. 


Digitized  by 


664 


184  PAGimO 


BfiiPOBTEB 


(Or. 


"lawfally  entitled  to  represent"  the  abtsent 
person.  Under  the  "most  favored  nation" 
clause  of  the  Austro-Hnngarlan  treaty,  this 
provision,  originally  applying  to  Germany, 
became  a  part  of  the  treaty  with  Austria- 
Hungary,  and,  in  our  opinion,  conferred  full 
authority  upon  the  consul  general  to  com- 
mence this  action  in  the  name  of  the  plain- 
tiff, and  in  her  name  and  for  her  to  prosecute 
It  to  a  conclusion  and  receive  the  proceeds 
if  the  plaintiff  should  recover  jodgmraiL 

In  the  case  of  Succession  of  Rabesse,  47, 
La.  Ann.  1452;  17  fiouth.  867,  49  Am.  St.  Rep." 
433,  which  involved  the  right  of  a  d^^ate 
of  the  French  consul  to  appear  and  represent 
nonresident  heirs  in  the  settlement  of  a  pro- 
l»te  proceeding,  the  court  said: 

"In  our  view,  the  stipulation  in  this  treat7  I 
puts  the  delegate  in  the  position  of  an  agent  of 
tbe  Frencli  beirs,  with  the  same  effect  as  if  he 
Itdd  their  mandate  to  represent  them  as  heirs. 
*  *  *  Oor  decision  in  this  case  affirms  that 
the  French  heln  of  this  sacc^on  are  to  be 
deemed  represented  by  tiie  delegate  of  the 
Frendi  consul,'  with  the  same  effect  as  if  the 
delegate  held  their  power." 

In  Yujlc  V.  Youngstown  Sheet  &  Tube  Co. 
(D.  a)  220  Fed.  S90.  It  was  held  that  th^ 
Austro-Hnngarlan  consul  had  authority  by 
virtue  of  his  office  to  sue  as  nest  friend  for 
absent  heirs,  and  to  recover  moneys  dne  them 
under  the  Workmen's  Compensation  Act  on 
account  of  the  death  of  their  father. 

tn  re  Tartaglio'a  Estate,  12  Misc.  Rep.  24C, 
33  N.  T.  Supp,  1121,  the  litigation  arose  upon 
the  d^and  of  the  Italian  consul  general  to 
have  paid  over  to  him  the  distributive  shares 
due  the  nonresident  widow  and  children  of 
the  deceased.  The  county  treasiirer,  who  was 
custodian  of  the  fund,  refused  to  pay  over 
the  money  upon  the  ground  that  the  consul 
general  had  no  authority  to  receive  the  fund 
an(^  give  a  competent  acquittance .  for  the 
same.  The  clause  in  the  treaty  with  Italy, 
relied  upon  by  the  consul,  provided  that  the 
consuls  general  "may  have  recourse  to  the 
authorltlea  of  the  respective  countries  with- 
in their  respective  districts,  whether  federal 
or  local.  Judicial  or  executive,  in  order  to 
defend  the  rights  and  interests  of  their  coun^ 
trymen."  The  court  held  that  the  term  "de- 
fend," used  In  the  treaty,  should  be  so  con- 
strued as  to  grant  the  power  to  proceed  af- 
firmatively; that  the  consul  general  had  the 
right  to  demand  and  receive  the  money ;  and 
that  his  receipt  therefor  would  be  conclusive 
against  the  heirs.  There  was  the  same  hold- 
ing in  Re  Florentino's  Estate  (Sur.)  89  N.  Y. 
Supp.  537. 

Both  of  these  cases  are  surrogate  decisions, 
and  not  authoritative,  but  appear  to  proceed 
upon  sound  lines  of  reasoning.  There  are 
many  cases  wherein  the  right  of  priority  of 
consuls  to  be  appointed  administrators  is 
discussed,  but  these  proceed  upon  different 
principles,  and  throw  little  light  upon  the 
present  controrjrsy.  Here  no  one  IB  dalming 


to  have  any  authorization  direct  from  plaia- 
tlff  to  proceed  in  the  matter.  Consideiliig 
the  disturbed  state  of  affairs  in  Europe  for 
the  past  four  years,  it  appears  highly  improb- 
able that  the  plaintiff  could  have  been  com- 
municated with,  or  that  she  could  have  exe- 
cuted and  sent  a  formal  power  of  attorney 
to  the  Austro-Hungarlan  consul  or  any  one 
else.  In  the  meantime  witneEses  might  dis- 
appear or  die,  and  the  plaintiff,  thereby  lose 
the  Ijenefit  of  their  testimony.  So,  upou  the 
face  of  it,  the  interposition  of  the  consul 
general  would  appear  fairly  within  the  line 
of  his  duties  In  the  premises. 

What  would  be  the  effect  of  the  plaintiff 
appointing  another  attorney  to  represent  her 
does  not  arise  In  this  case.  The  writer  can 
see  no  reason  why  she  may  not  do  so,  and 
thereby  supersede  the  authority  of  the  consul 
general  or  his  successors;  but  this  would  be 
at  present  a  moot  question  and  need  not  be 
further  discussed.  The  contention  of  counsel 
for  respondent  is  to  the  effect  that  the  law 
gives  the  right  of  action  to  the  mother,  and 
that  contentlcm  is  correct.  His  farther  con- 
tention, that  because  the  consul  general  caus- 
ed this  action  to  be  instituted  the  motho* 
has  not  instituted  it,  rests  wholly  upon  the 
assumptloil  that  the  consul  general  is .  not 
the  agent  of'  the  mother ;  and  having  shown, 
as  We  believe,  that  by  virtue  of  the  treaty  he 
is  such  agent,  respondent's  contention  fails. 

It  follows  that  the  order  of  the  circuit 
court  staying  the  proceedings  must  be  set 
aside,  and  the  cause  remanded  to  the  cir- 
cuit court,  with  directlous  to  proceed  in  a 
manner  not  inocmalstait  with  this  opinion. 

BURNETT,  BENSON,  and.  HABBIS,  JJ., 

concur. 

BURNETT,  J.  (concurring  specially).  Un- 
der the  original  Constitution  of  this  state, 
the  Supreme  Court  has  Jurisdiction  to  revise 
only  final  decisions  of  the  circuit  courts. 
Oregon  Constitution,  art  7,  {  6.  Although 
the  amendment  of  this  article  adopted  by  the 
plebiscite  of  November  8, 1910,  permits  legis- 
lation (hanging  this  rule,  none  has  yet  been 
enacted.  The  order,  staying  proceedings  In 
this  case  until  the  attorneys  appearing  for 
the  plaintiff  should  produce  authority  to  act 
for  her,  was  purely  Interlocutory  and  not 
final.  There  is  nothing  about  It  which  would 
have  prevented  the  plaintiff  from  going  on 
with  the  trial  of  the  action,  and  pursuinj?  it 
to  final  Judgment  the  next  day  or  at  any  sub- 
sequent time,  represented  by  the  same  or 
other  attorneys,  or  appearing  In  person,  pro- 
vided of  course  the  authority  of  the  attorneys 
BO  to .  act  was  made  to  appear.  The  order 
does  not  determine  any  issue  In  the  case  nor 
prevent  a  final  Judgment  In  the  action  within 
the  meaning  of  section  548,  L.  O.  L.,  as 
amended  by  chapter  88,  Laws  1915,  defining 
appealable  orders.  Although  erroneous,  it  Is 
not  erery  determinatioii  ct  an  Inferior  oanrt 
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that  Is  appealablew  Appeal  does  not  He  as  of 
rlgbt  in  all  cases.  It  depends  mtirely  ap(m 
the  statute  allowing  It  and  Is  not  to  be  ex- 
tended to  orders  not  within  the  outbUog  stat- 
ute. The  order  uidet  eon^deratlon  Is  not 
one  from  which  an  appeal  will  lie,  because  It 
is  not  final.  We  are  confronted  with  a  moot 
question  only.  On  the  hypothesis  that  tbid 
court  has  jurisdiction  to  review  sudh  an  or- 
der, which  I  do  not  concede,  I  cmcur  In  the 
reasoning  of  Mt.  Chief  Justice  HcBBIDE  to 
the  effect  that  a  foreign  consul  lias  presump- 
tive authority  to  represent  bis  nonresident 
countrymen  in  the  courts  of  this  country, 
my  contention  being  that  the  qnestlon  1>  not 
properly  before  us. 


GARVIN,  Allen  Property  Custodian,  v.  WEST- 
ERN COOPERAGE  CO. 

(Supreme  Court  of  Oregon.    Oct.'  7,  1910^ 

1.  BfAsna  Ann  sxbvaht  «s>401-7-CoicFLAiire 
suFfxcnaTT  without  AUXQISQ  lUftTBS's  BB- 
jicTiOH  or  Wobkush'b  Coupxksatioh  Aox. 

There  being  no  presumption  under  the 
Workmen's  Compensation  Act  as  to  vhetber 
the  employ^  is  subject  thereto,  the  injured 
serraot'a  complaint  is  not  insufficient  for  failure 
to  allege  that  defendant  had  elected  not  to  come 
under  the  act,  the  matter  being  one  of  affirma- 
tive  defense. 

2.  AlfUASSADOBS  AND  CONSULS  $=»8— NONEKS- 
iDENT  alien's  action  JTOB  BON'S  DEATH 
FSOPKKLY  BBOUOHT  BT  DIKECXIOIf  01"  fOB- 
EIC4N  CONSUI,. 

TTnder  the  treattes  of  the  United  States  with 
Austria-Hungary,  tbe  Austrian  consul  general 
has  authority  to  direct  an  attorney  to  bring  an 
actitm  mider  the  Employers'  liability  Act  on 
behalf  of  a  mother  wlio  is  a  sobjeet  and  resident 
of  Austria  for  the  death  of  her  son. 

8.  Death  «=s)31(2)— Nonbbsidxht  aubk  hay 
sox  eicploteb  fob  death  ow  son. 
A  Aonresideat  alien  may  maintain  an  ac- 
tion, under  the  Employera'  L4ability  Act,  for  the 
deatii  of  her  son  against  his  employer. 

4.  Evidence  ^=>293— Sufwoibnot  to  BTAB- 

lish  belati0h6hip. 

•  In  an  action  b;  a  nonresident  alien  for  the 
death  of  her  sou,  testimony  of  a  relative  and 
frequent  visitor  of  the  family  that  plaintiff 
treated  decedent  as  her  son  and  called  him  her 
son,  and  decedent  treated  plaintiff  as  his  mother 
and  bad  spoken  of  her  as  his  mother,  was  com- 
petent to  establidi  the  rcAationship,  beliv  direct 
evidence  thereof. 

6.  Evidence  ^=>297— Wbitten  declaeation 

OP  ALIEN  BELATIVE  PBItiS  TO  ACTION  ADHIB- 
SIBLE  to  SHOW  BELATIONSHIP. 

In  an  action  by  the  nonresident  alien  mother 
of  deceased  servant  against  the  letter's  employ- 
er, a  letter  written  by  deceased's  brother  in 
Austria  to  a  relative  in  this  state,  made  at  a 
time  when  no  controversy  existed  as  to  rela- . 


tionahip  of  mother  and  son,  was  adn^sslble 
evidence  on  the  question  of  pedigree. 

6.  EviDEifCn  «B»207(2>— Aduission  of  bxla- 

IIOnSHXF  BT  DEFENDANT'S  ATTOBNET  IN  AJff- 

OTHEB  AOTXOlff  IHADHESSlBUi.  I 
In  an  action  by  a  nonresident  aUen  mother 
for  the  death  of  her  son  against  tbe  letter's 
employer,  a  statonent,  .made  in  argument  in 
support  of  defendant's  motion  for  nonsuit,  in 
a  cause  in  which  this  plaintifE  was  not  a  par- 
ty, ^hat  it  was  disdosed  by  evidence  that  de- 
ceased had  a  mother  so  that  bis  administrator 
could  not  bring  action  for  Jiia  death,  is  not 
admisrible  as  an  admission  by  defendant  of  the 
relationship  of  mother  and  son, 

7.  Witnesses  '  €=s269(15)  —  Question  estab- 

LIBHINQ  AFFIBUATIVE  DEFENSE  NOT  FBOPEB 

CB088-EZAMINATI0N. 
In  an  action  for  the  death  of  a  servant  by 
collision  of  a  trucic  with  au  engine  upon  which 
the  servant  was  riding,  it  was  error  for  defend- 
ant to  ask  plaiutiS's  witness  what  kind  and 
make  the  truck  was,  when  witness  had  not  tes- 
tified as  to  the  tru(^,  since  such  que^lon  was 
clearly  directed  toward  establishing  an  affirma- 
tive defense  and  was  not  proper  cross-examina- 
tion. 

&  Witn^ks  «=s>87»(9)— Ihoonsistbkt  tbb- 
tdcont  in  fobusa  pbookedino  conckbnino 

THE  aAME  AOCIOERT  AmnSBIBLB. 

In  view  of  U  O.  I«.  f  861,  it  was  proper,  in 
an  action  against  employer  for  the  death  of 
a  servant,  to  ask  a  witness  about  his  testimony 
at  a  coroner's  inquest  relative  to  same  acci- 
dent, for  tbe  purpose  of  impeachment,  where 
there  was  au  apparent  inconsistency. 

9.  Masteb  and  sebvant  4=:>270(11}  —  Evi- 
dence or  use  of  safbtt  appliances  Aome- 

.SIBLB  to  show  PBAOTIOADILITT. 

In  an  action  under  the  Employers'  Liabil- 
ity lAif  for  death  In  a  collision  between  an 
engine  and  a  runaway  logging,  car,  testimony 
that  witness  bad  worked  for  years  in  nearly 
every  possible  capacity  in  logging  camps  using 
trud£B,  and  that  on  logging  roads  where  there 
are  grades  safe^  lines,  safety  rail^  and  de* 
rails  are  used,  was  competent  on  the  question  of 
practicability  <A  such  safety  devices. 

10.  Tbxal  4s>263(4)-— iNBUmuoTion  uhitiho 
jxniT  TO  OBB  iiKK  OF  inEaz.xaBncx  PBoraaLT 

BXrUSXD. 

In  an  action  under  tbe  Employers'  liability 
Lew  for  a  servant's  death  in  a  collision  between 
an  engine  on  which  be  was  riding  and  a  runaway 
logging  car,  where  there  was  evidence  of  neg- 
ligence in  not  using  snubbing  lines  and  safety 
switches,  an  instruction  limiting  the  jury  to 
consideration  of  one  item  of  negligence,  based 
upon  a  defective  drift  pin,  which  permitted  the 
brake  to  loosen,  was  properly  refused. 

11.  Death   ^==>05(2)  —  Peopeb  meabube  of 
dahaoes  fob  son's  death. 

In  a  mother's  action  under  the  Emptoyers' 
Liability  Act  for  the  death  of  her  son,  an  in- 
struction that  tbe  jury  might  consider  bis  age, 
life  expectancy,  health,  ability,  habits,  moital 
and  physical  skill,  and  the  amount  which  he 
would  probably  have  saved  fiwm  his  earnings, 
heUt  proper. 


4es9For  other  eases  see  sum  topic  and  KBT-NUUBBB  In  all  KeT-Nufflbved  tHsarta  and  ladexw 
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DepartmeDt  1. 

Appeal  from  Glrcnlt  Oonrt,  MidtnomBh 
CoTOity;  Bobert  G.  Morrow,  Judg& 

Action  by  Marja  BJadcb  against  the  West- 
ern Cooperage  Company,  In  which  Francis 
P.  Garvin,  as  alien  property  custodian,  was 
substltnted  for  the  plaintiff.  Judgment  lor 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded. 

This  is  an  action  wherein  it  is  songht  to 
recover  damages  for  the  death  of  one  M]o 
BJacich,  of  whom  the  plaintiff  claims  to  be 
the  mother.  The  substantial  facts,  as  al- 
leged In  the  complaint,  are  that  MJo  Bjadch 
was  a  member  of  the  section  crew  upon  de- 
fendant's logging  railroad ;  that  at  the  time 
of  the  accident  resulting  in  his  death  he  was 
riding  upon  one  of  defendant's  engines ;  that 
at  the  same  time  other  employes  were  load- 
ing a  logging  car,  and  that  after  It  was  par- 
tially loaded  a  bolt  in  the  hand  brake  at- 
tached to'the  car  brc^,  thereby  releasing  the 
brake,  whereupon  the  car  "ran  wild,"  collid- 
ing with  the  engine  upon  which  Bjadch  was 
riding,  and  thereby  caused  the  injuries  which 
resulted  In  bis  death.  The  aUeg^  Diligence 
upon  which  the  right  of  recovery  Is  based 
consisted  In  spotting  the  car  upon  a  danger- 
ous and  steep  grade  without  using  the  neces- 
sary methods  of  anchoring  the  car  during  the 
operation  of  loading  it,  as  follows: 

.(1)  The  defendant  failed  to  provide  "snub- 
bing lines,"  consisting  of  a  steel  cable,  one 
end  of  which  Is  attached  to  the  car,  and  the 
other  end  to  some  stationary  object,  which 
would  safely  hold  the  car  in  place. 

(2)  It  neglected  to  safeguard  the  car  with 
"safety  chains,"  with  which  tlie  car  m^t 
be  chained  to  the  track. 

W  It  Delected  to  provide  safely  or  de- 
railing switches  with  which  to  derail  a  "run- 
away" car. 

(4)  That  Qie  dtfendant,  at  the  time  of  the 
accident,  had  a  derailing  switch  Installed 
below  the  grade  where  the  car  was  b^g 
loaded,  but  It  was  spiked  to  the  main  line  so 
as  to  be  useless  as  a  safety  device. 

(5)  That  it  neglected  to  provide  soond  and 
substantial  brakes  on  the  logging  car,  and 
foiled  to  take  measares  to  see  that  the 
brakes  were  In  good  working  condition. 

The  answer,  after  denials,  pleads  afSrma- 
tlvely  as  follows: 

That  (W  or  about  the  13th  day  of  Septem- 
ber, 1915,  defendant  was,  and  for  some  time 
prior  thereto  had  been,  conducting  a  logging 
budness  In  Clatsop  county,  Or. ;  that  In  con- 
nection with  said  logging  business  defendant 
operated  a  logging  railroad;  that  on  or 
about  the  said  I3th  day  of  September,  191S, 
Mjo  Bjadch  waa  In  its  employ  as  a  section 
hand,  and  at  the  time  of  bis  acddent  af6re- 
said  be  was  ridli^  <m  a  locomotive  b^cmg- 
ing  to  defendant;  that  some  distance  away 
from  the  point  of  the  acddent  a  set  of  log- 


ging truAs  were  helng  loaded  with  logs  at  a 
logging  roll  way;  that  said  trucks  were  prac- 
tically new,  and  bad  been  purchased  from  a 
reputable  concern,  and  bad  beea  manufac- 
tured by  ft  reputable  manvfactnrer ;  tbat  the 
said  tmdEs  were  of  standard  make,  sndi  as 
aro  osed  commonly  In  work  of  that  kind,  and 
had  been  pn^erly  Inspected  by  tbe  d^oid- 
ant;  that  each  truck  had  a  standard  brake, 
with  a  brake-staff  whidi  could  be  tightened 
from  the  side;  that  vrtien  tightened  the  said 
brake-staff  was  hdd  In  idace  bj  means  of  a 
pawl,  which  fitted  into  a  rstdiet;  that  the 
said  ratchet  was  attached  to  s^d  brake-etaff 
by  means  ot  a  metal  jg^a,  which  ran  through 
tbe  said  ratdiet  and  said  broke-statt;  tbat 
while  the  said  trucks  were  beli^  loaded  with 
logs  the  pin  holding  the  ratchet  attached  to 
the  forward  brake-staff  broke  In  some  man- 
ner, thereby  allowing  tbe  brakes  to  tooeen 
from  fbB  wheels*  and  the  said  trucks,  loaded 
with  two  logs,  started  .down  the  track,  collid- 
ing with  the  tracks  loaded  with  loga  at- 
tadied  to  the  locomotive  aforraaldt  on  which 
locomotive  the  said  UJo  Bjadch  was  riding; 
that  by  reasra  of  said  collision  the  said 
MJo  Bjadch  received  Injuria  from  which  he 
afterward  died;  tliat  the  pin  which  broke 
appeared  amply  suffldent,  and  was  pat  in 
place  by  the  mannfactnrers ;  that  an  In- 
spection would  not  dlsdose  any  defect  In 
said  pin,  and  so  far  as  this  defendant  knew, 
or  could  have  known  by  the  exerdse  of 
ordinary  care,  said  pin  was  In  good,  first- 
dasB  condltkm ;  and  so  far  as  defendant  Is 
concerned  said  accident  'Was  wholly  unavoid- 
ably acddental,  and  unforeseen,  and  could 
not  have  been  prevented  by  it  through  the 
exercise  of  ordinary  care. 

A  reply  having  be^  filed,  there  was  a  trial, 
resulting  In  a  verdict  and  Judgment  for  plain- 
tiff, and  defoidant  appeals. 

F.  S.  Senn,  of  Portland  (Senn,  Ekwall  & 
Reckon,  of  Portland,  on  the  briefs),  for  ap- 
pellant 

Chas.  T.  Haas  and  M.  H.  Clark,  both  of 
Portland  (Wocrndle  &  Haas,  A.  B.  Clark, 
and  John  A.  Collier,  all  of  Portland,  on  tbe 
briefs),  for  zespondwt  Western  Co<ver- 
age  Co. 

A.  P.  Dobson,  of  Portland,  for  respondent 
Garvin. 

BENSON,  J.  (after  stating  tbe  facta  as 
above).  [1]  The  first  assignment  of  error  is 
that  the  OHnplaint  Is  insufficient  because  it 
fails  to  allege  that  defendant  had  elected  not 
to  come  under  the  Workmen's  Compensation 
Act  (Laws  1013,  c  112).  The  contention  thus 
presented  baa  been  settled  adversely  to  de- 
fendant's theory  In  Olds  v.  Olds,  8S  Or.  209, 
171  Pac.  1046. 

[2]  It  is  then  urged  tbat  the  court  erred  In 
permittiiv  plaintiff's  attorney  to  testify  that 
be  was  authorized  and  requested  to  com- 
mcDce  the  action  In  behalf  of  plaintiff  at  the 
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request  of  and  under  the  direction  of  the 
Austrian  consul  general.  The  objection  to 
this  evidence  was  based  upon  the  ground  that 
under  the  statute  no  one  but  the  mother  Is 
entitled  to  bring  action,  and  that  the  consul 
cannot  authorize  the  proceeding.  This  ques- 
tion also  has  been  set  at  rest  in  the  recent 
case  of  LJublch  v.  Western  Cooperage  Ca, 
184  Pac.  651  (not  yet  officially  reported), 
wherein  it  Is  held  that,  under  the  treaties 
of  the  United  States  with  Austria-Hungary, 
the  consuls  of  that  country  are,  In  effect,  ex 
officio  attorneys  in  fact,  with  ample  author* 
Ity  lii  cases  like  the  one  at  bar. 

[3]  The  next  asGlgument  la  that  the  court 
erred  In  holding  that  the  plaintiff  can  main- 
tain this  nction,  belpg  a  nonresident  alien. 
Although  this  question  has  been  frequently 
tUscusscd  and  passed  upon  In  many  other 
states,  this  Is  the  first  time  that  it  has  been 
presented  for  our  consideration.  The  leading 
case  in  the  United  States  supporting  defend- 
ant's theory  of  the  law  Is  that  of  Denl  t. 
Pennsylvania  B.  Co.,  181  Pa.  628,  37  AtL 
858,  59  Am.  St  Sep.  676,  which  has  been  fol- 
lowed by  a  few  of  the  other  states,  notably 
Wisconsin  and  Indiana,  but  a  great  majority 
of  the  states  hare  held  to  the  contrary.  A 
leading  case  In  support  of  plaintiff's  right  to 
maintain  the  action  Is  that  of  Mulhall  r. 
Fallon,  176  Mass.  266,  57  N.  E.  386,  54  L.  R. 
A.  934,  79  Am.  St.  Bep.  309,  wher^n  the 
court,  speaking  by  Hr.  Chief  Justice  Holmes, 
says: 

"In  all  cases  the  statute  baa  the  interest  of 
the  employes  in  mind.  It  is  on  their  account 
that  an  action  is  giveo  to  the  widow  or  next 
of  kin.  Whether  the  action  is  to  be  brought 
by  them  or  by  the  administrator,  the  sum  to  be 
recovered  is  to  be  assessed  with  reference  to 
the  degree  of  culpability  of  the  employer  or  neg- 
ligent person.  In  other  words,  it  Is  primarily  a 
penal^  for  the  protection  of  the  life  of  a 
workman  in  this  state.  We  cannot  think  that 
workmen  were  intended  to  be  less  protected  if 
their  mothers  happen  to  live  abroad,  or  less 
protected  against  sudden  tlian  against  lingering 
ileath.  In  view  of  the  very  large  amount  of 
foreign  labor  employed  in  this  state,  we  cannot 
believe  that  so  large  an  exception  was  silently 
left  to  be  read  in." 

In  the  comparatiTely  recent  case  of  Anus- 
tasak&s  t.  Internatliuial  Contract  Co.,  51 
Wash.  119. 98  Pac.  93.  21  L.  R.  A.  (N.  S.)  267, 
130  AnL  St.  Bep:  1089.  the  Snpreme  Court  of 
Weabii^on  In  an  Interesting  opinion,  where- 
in are  cited  a  larse  nttmber  of  the  cases  sup- 
porting ^tber  contention,  speaking  by  Mr. 
Justice  Budkln,  says: 

"The  plea  of  alienage  is  not  favored  in  law, 
and  we  are  of  opinion  that  the  rule  which  per- 
mits nonresidaU  aliens  to  maintain  actions  of 

this  kind  is  supported  by  the  weight  of  author- 
ity, and  is  more  in  harmony  with  the  liberal  cos- 
Riopolitan  spirit  of  the  age  than  the  narrow 
provincial  rule  which  would  close  our  courts 
to  widows  and  orphans  solely  because  they 
happen  to  be  nonreddeat  aHens." 


This  case  is  also  reported  In  21  L.  B.  A. 
(N.  S.)  267.  where  it  is  followed  by  an  in- 
teresting note,  citing  practically  all  of  the 
cases  upon  the  subject. 

At  the  conclusion  of  a  brief  and  lucid  dls- 
cnsslon  of  the  subject  In  1  B.  C.  L.  825,  la 
found  this  language: 

"Since  the  statutes  of  the  various  states  giv- 
ing a  right  of  action  for  negligent  killing '  are 
copied  from  Lord  Campbell's  Act,  the  con- 
stmction  placed  upon  that  act  by  a  decision  of 
the  King's  Bench  in  1898  greatly  influenced 
the  courts  which  denied  the  right  of  action  in 
the  earlier  cases ;  and.  therefore,  the  disapproval 
of  that  decision  In  the  later  case  before  the  same 
court,  but  by  different  Judges,  in  1901  would 
seem  to  weaken,  to  some  extent  at  least,  the 
weight  of  those  earlier  decisions  of  the  state 
courts.  It  thus  appears'  that  the  weight  of  au- 
thority, both  in  England  and  tbe  United  States, 
is  that  aliens  is  not  a  condition  aiEeeting  a 
recovery  for  the  death  of  a  relative  under  the 
statutes  allowing  such  an  action." 

We  therefore  adopt  the  doctrine  that  a 
nonresident  alioi  Is  not  precluded  from 
maintaining  the  action. 

[4]  Error  Is  assigned  upon  the  action  of 
the  court  in  refusing  to  strike  from  the  rec- 
ord the  testimony  of  the  witness  Mike  Ers- 
tich.  The  substance  of  the  testimony  of  this 
witness  Is  to  the  effect  that  his  father  and 
decedent's  father  were  first  cousins ;  that 
decedent  and  himself  were  both  bom  at 
Dinovo,  Austria,  a  village  containing  about 
300  houses :  that  their  homes  were  separated 
by  the  distance  of'  about  15  mluutes'  walk; 
that  they  had  t>oth  lived  at  Dinovo  all  of  their 
lives,  until  MJo  BJaclch  had  come  to  Port- 
land, about  six  years  before  his  death,  to 
which  place  the  witness  bad  followed  about 
two  and  a  half  or  three  years  later ;  that  he 
had  known  the  plaintiff  from  bis  earliest 
recollection ;  that  be  had  been  a  frequent 
visitor  at  her  home,  which  had  also  been  the 
home  of  the  decedent  all  of  his  life  until  be 
came  to  Portland;  that  in  the  home  at  Di- 
novo the  plaintiff  had  treated  the  deceased 
as  her  son  and  called  him  her  son ;  and  that 
deceased  had  treated  plaintiff  as  his  mother, 
and  had  spoken  of  her  as  his  mother.  The 
witness  also  testified  that  the  decedent  had 
sent  money  to  his  mother,  and  that  after 
decedent  came  to  Portland,  and  before  the 
witness*  left  Dinovo,  he  saw  the  mother  re- 
ceive money  which  bad  been  sent  to  her  by 
decedent.  It  Is  urged  that  this  evidence  is 
Incompetent  for  the  reason  that  there  is  no 
other  evidence  in  the  record  concerning  the  re- 
lationship of  iHalntifl  and  decedent,  and  that 
since  tbia  evidence  consists  of  the  declarations 
of  the  plaintiff,  who  is  beyond  the  Jurisdiction 
of  the  court,  and  of  MJo  BJaclch,  who  Is 
dead,  that  it  belongs  to  that  class  of  hear- 
say evidence  which  is  admissible  only  when 
there  is  evidence  dehors  the  declarations  of 
the  relatlooshlp  of  tbe  declarant  to  the 
family.  A  careful  analysis  of  this  testimony 
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shows  that  the  witness  himself  is  a  relative ; 
he  says  that  he  has  known  hoth  declarants 
all  of  his  life;  that  they  bore  the  same 
family  name,  lived  In  the  same  house,  con- 
dneted  themselves  toward  each  other  as 
mother  and  son,  and  each  addres&ed  the  oth- 
er in  a  way  to  indicate  each  relationship.  It 
will  be  at  once  observed  that  here  is  ert- 
den<ce,  outside  of  the  declarations  of  the 
plaintiff  antt  MJo  BJadch,  tending  to  estab- 
lish the  relationship,  being  the  direct  evi- 
dence of  the  witness  Erstl<^.  In  a  very 
carefully  considered  case  (State  v.  McDonald, 
55  Or.  419,  103  Pac.  512,  104  Pac.  967,  106 
Pac.  444)  testimony  of  this  nature  is  held  to 
be  competent,  and  It  was  not  error  to  ad- 
mit it. 

[6]  Our  attention  is  thea  directed  to  the 
fact  that  the  court  admitted  In  evidence  a 
letter  purporting  to  have  been  written  by 
Matt  SJacich  (a  brother  of  MJo  BJacich), 
mailed  by  him  at  a  post  office  In  Austria 
near  DInovo,  and  addressed  to  the  witness 
Mike  Erstlcb,  who  testified  that  It  was 
a  reply  to  one  written  by  him,  and  that  he 
recognized  the  handwriting  as  that  of  Matt 
RJacich.  The  letter,  as  translated  by  the  la- 
terpreter  then  In  attendance  upon  the  cocrl, 
reads  as  follows: 

"DinoTo,  date  Bfarch  1,  1016. 

"My  dear  Matt:  I  am  letting  you  know  that 
we  are  in  good  health,  thank  God,  wishing  that 
this  letter  will  also  reach  you  in  good  health. 
My  dear  Matt,  I'm  in  receipt  of  your  letter,  and 
properly  understand  everything  what  you  wrote 
me  to  aend  a  power  of  attorney,  and  I'm  afraid 
it  would  not  be  all  right  if  we  did  not  put  ail 
names' and  dates  of  birth  of  our  family.  Mother 
was  called  to  the  court  yesterday,  and  they 
want  as  to  give  all  names  and  date  of  birth  and 
the  court  win  mail  it  to  yon.  If  yon  had  writ- 
ten us  right  away  yoo  would  have  got  it  long 
ago.  Dear  Matt,  I  ask  yon  to  do  everything 
yon  can  in  this  case.  Dear  Matt,  answer  right 
away.  You  will  receive  the  power  of  attorney 
at  any  time.  You  can  tell  the  court  that  you 
wrote  for  the  power  of  attorney  and  that  it  did 
not  get  there  yet.  Dear  Matt,  nothing  else  to 
write,  receive  my  sympathy  fr<Hn  me. 

"Tour  dear  courin,  Matt  BJadch. 

"Crood-bye,  awaiting  your  answer." 

This  letter  was  written  before  the  present 
action  was  begun,  and  before  there  was  any 
controversy  as  to  the  identity  of  Mjo 
Bjacich's  mother,  and  it  was  offered  In  evi- 
dence for  the  purpose  of  showing  relation- 
ship. The  defendant  maintains  that  it  is 
incompetent  as  being  hearsay  and  a  self- 
serving  declaration,  made  after  the  death  of 
MJo  RJacich,  and  therefore  inadmissible. 
The  plaintiCT  insists  that  it  ccmstitutes  the 
declaration  of  a  member  of  the  family  (who 
Is  out  of  the  jurisdiction  and  whose  declara- 
tion is  therefore  competent  evidence)  upon 
the  question  of  pedigree.  We  are  not  mu<* 
Impressed  with  the  probative  value  of  the 
contents  of  the  letter,  and  In  tact  find  noth- 
ing of  value  in  it,  but,  so  far  as  It  tends  to 


establish  the  question  of  rdationshlp,  we 
think  it  is  clearly  competent.  In  Thompson 
V.  Woolt  8  Or.  404,  this  court  says: 

"Declarations  of  a  deceased  person  or  persons 
out  of  the  state,  who  are  related  to  a  family, 
may  be  admitted  to  prove  pedigree.  Bnt  before 
such  dedaratioDB  can  be  admitted,  tfae  relation- 
ship of  the  defendant  to  the  family  must  be 
proved  by  other  evidence  than  his  declarations.'' 

Here  we  have  the  evidence  of  Erstidi  that 
the  antbor  of  the  Iett«-  la.  a  brother  of  the 
decedent,  MJo  BJadch,  and  that  he  la  oat  of 
the  state,  living  in  DInovo,  Austria.  We 
know  of  no  anthorl^  whldi  makes  any  dis- 
tinction between  a  written  deda  ration  and 
one  that  la  spcAen. 

The  fact  that  the  letter  waa  writt»  after 
the  death  of  MJo  BJadch  does  not  afTect  the 
admlBsibility  of  the  dedaration,  unless  it  was 
made  after  the  controversy  had  arisen,  and 
upon  this  point  the  rule  appears  to  be  that 
the  evidrace  ia  properly  admitted  U  the  dec- 
laration was  made  at  a  time  when  no  con- 
troversy existed  as  to  the  precise  question 
in  regard  to  which  the  dedaration  Is  made. 
2  Wlgmore  on  Evidence,  g  1483.  In  the  pres- 
ent case  the  letter  from  Matt  BJadch  was 
written  before  this  action  was  begun,  and  be- 
fore any  question  of  the  Identity  of  the 
mother  had  arisen.  We  therefore  condode 
that  the  letter  was  properly  admitted. 

[I]  The  next  assignment  of  error  is  based 
npon  the  action  of  the  court  in  permitting  J. 
F.  Wood,  the  official  court  reporter,  to  testi- 
fy from  his  report  of  the  evidence  In  a  form- 
er case  the  statement  of  W.  E.  Thomas,  one 
of  the  defendant's  attorneys,  in  a  motion  for 
a  nonsuit,  as  follows : 

"The  defendant  at  this  time  moves  for  a  non- 
suit. Ttds  is  made  npon  the  ground  that  this 
action  has  not  been  brought  by  a  person  who 
is  entitled  to  bring  the  action  under  the  laws 
of  this  state,  in  a  case  of  this  kind.  This  ac- 
tion, the  £act  is,  as  disdosed  by  the  evidence 
in  this  case,  and  as  alleged  in  the  pleadings, 
brings  this  case  within  the  Employers'  Liability 
Law,  clearly  and  unqurstionably.  That  being 
the  case,  an  administrator  of  an  estate  cannot 
bring  an  action  against  a  defendant  under  the 
conditions  existing  in  this  case.  It  is  disclosed 
by  the  evidence  that  the  deceased  has  a  mother. 
Under  the  Employers'  Liability  Act  of  1911 
[Laws  1911,  c.  3],  {  4,  thia  action  cannot  be 
brought  by  an  administrator.  The  question 
was  thereupon  argued  at  length,  and  at  the  con- 
clusion of  said  argument  the  court  sustained 
the  motion  of  defendant  for  a  nonsuit,  to  which 
action  of  the  court  in  sustaining  said  motion 
plaintiff  tb/ea  aoA  there  by  counsel  duly  ex- 
cepted." 

The  introduction  of  this  portion  of  the  rec- 
ord of  a  former  action  In  which  the  admin- 
istrator sought  to  recover  upon  the  same 
cause  of  action,  was  objected  to  by  the  de- 
fendant as  Irrelevant,  Incompetent,  and  im- 
material, and  tending  to  prove  no  issue  in  the 
case.  The  plalnttS  argues  that  ttw  statement 
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aboTe  quoted  contains  a  formal  admlaalon 
that  the  decedent  had  a  mother  Uvliig,  and 
that,  l>elng  inconsistent  with  defendant's  at- 
titude in  the  present  actloD,  the  statement  of 
Its  attorney  Is  binding  upon  the  client  In  Qiis 
proceeding.  -  In  support  of  h^  contention, 
plalntlfC  calls  oar  attention  to  certain  cases, 
which  we  briefly  consider.  The  first  Is  Hey- 
wood  r.  Doembecher,  48  Or.  359,  86  Pac  357, 
87  Pac;  S30.  From  Oie  opinion  in  this  case 
counsel  quotes  the  following: 

"31ie  admissions  of  an  attorney,  made  within 
the  scope  of  his  authority  and  daring  the  con- 
tinuance of  hla  employment,  bind  his  cUent  to 
the  same  extent  as  a  ■tipalation,'* 

The  effect  of  the  language  quoted  is  dis- 
tinctly modified,  however,  by  the  next  sen- 
tence, which  reads  thus : 

"^ils  rule  is  not  invoked  to  charge  the  plain- 
tiff with  an  acknowledgment  of  a  fact  preju- 
didal  to  its  interests,  but  as  tending  to  show  the 
theory  of  its  counsel  as  to  the  badhi  of  the  sec- 
<md  cause  of  action." 

Tb»  next  dtattoD  is  MlsMmil  A  K,  Tele- 
phone Ga  T.  Tanderort;  67  Kan.  209,  72  Pac. 
771.  This  was  a  case  In  whidi  the  court  ad* 
mltted  in  evidence  an  admission  of  ap  attor- 
ney made  in  an  opening  stat^nent  to  the  Jury 
la  a  former  trial  of  the  same  case.  In  hold- 
ing that  it  was  pr<^erly  admitted,  the  court 
says: 

"In  the  Btatemoit  was  the  admission  of  a  ma- 
terial fact  as  to  the  action  of  the  telephone  com- 
pany in  the  premises.  From  a  reading  of  the 
record  the  admission  appears  to  have  been  dis- 
tinctly and  formally  made.  In  Lindley  v.  Rail- 
road Co.,  47  Kan.  4S2,  28  Pac  201,  it  was  held 
that  the  court  la  warranted  in  acting  on  the 
admission  of  a  party  made  In  the  opening  state- 
ment of  a  case  to  the  court  and  jury,  and  might 
mflke  a  final  disposition  of  the  case  where  such 
Btatement  abacdutely  ptednded  a  recovery  by 
him." 

The  holding  in  this  case  appears  to  be  op- 
posed to  the  great  weight  of  authority.  In  1 
Ency.  of  Evidence,  469,  we  find  the  rule  stat- 
ed thus : 

"The  admission,  to  be  binding,  must  be  so 
made  as  to  be  a  part  of  the  evidence  in  the  ease, 
or  formally  made  to  avoid  or  excuse  the  making 
of  proof.  Therefore  the  more  admission  or 
statement  of  counsel  in  an  opening  statement  Is 
not  such  as  to  amount  to  a  IiiudIng  admission." 

"But  titers  may  be  exceptions  to  this  rule. 
Indeed,  it  has  been  hdd  that  an  admission  made 
by  counsel  in  the  opening  statement  may  be 
conclusive  of  the  case,  and  warrant  a  judgment 
without  further  proceeding'*  (citing  a  large  num- 
ber of  authorities). 

1  Greenleaf  on  Ev.  S  186,  states  the  rule 
thus: 

"fHie  admissions  of  attorneys  of  record  bind 
their  clients  in  all  matters  relating  to  the  prog- 
ress and  trial  of  the  case ;  but  to  this  end  tiiey 
must  be  distinct  and  formal,  or  audi  as  are 


termed  solemn  admisslms,  made  tor  the  express 
purpose-  of  alleviating  the  stringency  of  some 
role  or  practios*  or  ol  dispensing  with  the  for- 
mal proof  of  some  fact  at  the  trial." 

The  next  case  to  which  our  attention  Is 
called  is  Oscanyan  v.  Arms  Co.,  103  U,  S.  261, 
26  L.  Ed.  639,  which  was  a  case  wherein  the 
attorney  for  plaintiff  made  an  caning  state- 
m&it  which  disclosed  that  be  was  sedilng  to 
recover  upon  a  contract  which  was  corrupt 
immoral,  and  contrary  to  public  polity.  The 
defendant  thereupon  moved  for  a  directed 
verdict,  and  the  court  asked  the  attorneys  for 
the  plalntllF  if  they  dalmed  or  admitted  that 
the  statemfaits  -  which  bad  been  made  were 
true,  and  counsd  replied  In  the  afflrmatlve, 
whereupon  the  motion  was  granted.  This 
api)ears  to  be  a  dear  case  of  an  exception  to 
the  gMieral  rule,  and  properly  so. 

Our  consideration  Is  also  invoked  for  a 
fltatonent  of  the  rule  found  In  16  Gyc.  966,  as 
follows : 

"Relevant,  judicial  statements  made  or  adopt- 
ed by  a  part?,  although  made  without  the  knowl- 
edge or  consent  of  his  attorney,  are  when  re- 
ceived by  tiie  court,  admissible,  not  only  in  the 
case  in  which  they  are  mikde,  but  In  any  sub- 
sequent trial  or  proceedings  connected  with  it 
and  in  other  casss  In  wfaicb  the  facts  covered 
thereby  are  rdevant.  •  •  *  Judicial  admis- 
sions are  frequently  those  of  counsel  or  attor- 
neys of  record.  When  these  are  made  in  good 
faith,  in  the  counsel's  professional  capacity,  for 
the  purpose  of  dispensing  with  evidence,  and 
to  that  end  are  distinct  and  formal,  they  bind 
the  cUent,  whether  made  before,  on,  or  after 
the  triaL" 

In  attanpting  to  idate  these  authorities  to 
the  case  at  bar,  counsel  has  apparently  over- 
looked certain  Important  considerations.  The 
statemKit  of  Mr.  nionuu  wad  made  In  argu- 
ment Ui  support  of  hla  motion  for  a  nonault, 
in  another  action,  in  which  the  {oresent  plain- 
tiff was  not  a  party.  In  the  case  of  Brown  v. 
Or^on  Lumber  Ca,  24  Or.  S15.  3S  Pac.  697, 
Mr.  Chief  Justice  Lord  says : 

"A  motion  for  a  nonsuit  is  in  the  nature  of  a 
demurrer  to  the  evidence;  it  admits  not  only 
all  that  the  evidence  proves,  but  all  that  it  tends 
to  prove.  The  evidence  given  for  tbe  plaintiff 
must  be  taken  to  be  true,  together  with  every 
inference  of  fact  whldi  the  jury  might  legally 
draw  from  It" 

In  effect,  then,  Mr.  Thomas'  statement 
amounts  to  aaying: 

"If  we  admit,  and  for  tbe  purpose  of  this  mo- 
tion we  do,  that  every  item  of  evidence  offered 
by  plaintiff  is  tru^  nevertheless  plaintiff,  as  ad- 
ministrator, cannot  maintain  this  action,  be- 
cause he  has  offered  evidence  to  prove  that  the 
decedent  has  a  mother  living,  to  whom  the  stat- 
ute ^ves  the  exclusivB  right  of  action." 

If  an  admission  of  this  sort  Is  binding  upon 
the  client  in  a  subsequent  action,  properly 
Immght;  tbm  every  motion  ftor  -a  nonsuit  be- 
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comes  an  admission  against  intereBt  We 
have  been  unable  to  find  authoritiea  which 
would  Justify  sucb  a  conclusion.  The  admis- 
sion of  the  statement  was  error. 

17]  It  is  then  argued  that  the  court  erred 
in  sustaining  plaintiff's  objection  to  the  fol- 
lowing question  asked  of  tlie  witness  Robin- 
son upon  cross-examination:  "Do  you  know 
what  kind,  what  make,  of  track  this  was?" 
This  witness,  who  was  superintendent  of  log* 
glng  operations  for  the  defendant  company* 
had  been  called  as  a  witness  for  the  plaintiff, 
and  had  been  examined  as  to  ttie  various  pre- 
cautions in  regard  to  safety  of  employes,  but 
bad  not  been  examined  with  reference  to  the 
trucks.  Plaintiff  objected  to  the  question  up- 
on the  ground  that  It  was  not  proper  cross- 
examination,  bat  was  a  part  of  defendant's 
direct  case.  It  will  be  noted  that  tbe  answer 
alleges  Qiat  the  truck  was  of  a  standard 
make,  practically  new,  etc.  Tbe  question  was 
clearly  directed  to  establishing  an  affirmative 
defense,  and  was  not  proper  cross-examina- 
tion. It  may  also  be  observed  that  upon  the 
defense  witnesses  were  permitted,  without 
objection,  to  describe  the  truck  In  detail. 
There  was  no  error  in  the  ruling  of  the  court. 

[I]  The  same  witness,  who  had  at  a  prior 
time  testified  at  the  coroner's  Inquest  rela- 
tive to  tbe  same  accident,  gave  some  testi- 
mony which  appeared  to  be  inconsistent  with 
his  testimony  at  such  Inquest;  whereupon 
over  the  objection  of  defendant,  counsel  for 
plaintiff  was  permitted  to  question  him  as 
to  his  former  statements,  and,  he  having  de- 
nied making  such  statements,  they  were  read 
Into  the  record,  and  this  is  assigned  as  er- 
ror. This  assignment  Is  fully  answered  by 
section  861,  L.  O.  L.,  and  ttie  case  of  State  t. 
Steeves.  29  Or.  85,  43  Pac.  947. 

[8]  The  witness  Lew  McCutcheon  testified 
that  he  had  worked  In  logging  camps  for  15 
or  16  years,  ^d  has  worked  in  nearly  every 
possible  capacity,  and  that  bis  work  had  been 
altogether  in  camps  using  trucks.  He  then 
testified,  from  his  observation  and  experience, 
in  regard  to  tlie  use  of  snubbing  lines,  safety 
chains,  safety  and  derailing  switches,  and 
other  safety  appliances,  and  was  then  asked 
this  question:  "Would  you  or  would  you  not 
say  now  that  on  logging  roads  where  there 
are  grades  safety  lines  are  used,  and  safety 
rails  and  derails,  and  the  means  you  have  de- 
scribed as  means  of  safety?"  The  answer  of 
tbe  witness  was,  "Yes,  sir."  To  this  question 
and  answer  the  defendant  objected  upon  the 
ground  "that  it  Is  Incompetent,  Irrelevant, 
and  Immaterial,  and  no  proper  foundation 
laid,  and  docs  not  prove  any  Issue  in  the 
case,  and  calls  for  a  conclusion."  It  Is  ar- 
gued that  this  was  error,  and  in  support  of 
such  contention  our  consideration  Is  directed 
to  the  case  of  TrIckey  v.  Clark,  50  Or.  526,  93 
Pnc.  457.  In  that  case  the  defendants  called 
expert  mill  men,  who  testified  that  tbe  lever 


hi  use  at  the  time  of  the  ACddeot  was  pro- 
vided with  a  reasonably  safe  and  proper  lock 
and  fastener.  This  court  very  prt^ierly  held 
that  such  evidence  was  incompetent,  since  it 
was  directed  to  tbe  principal  issue  in  the 
case,  1.  e.,  was  It  negligence  upon  the  part  of 
the  defendants  to  use  tbe  device  which  they 
did  use?  Tbe  Jury  had  before  them  a  model 
of  the  device  and  its  workings  were  folly 
ezplfUned  to  them,  so  that  they  were  as  com- 
petent as  any  expert  to  determine  its  utility. 
The  testimony  of  McCutcbeon  in  tbe  pres- 
ent case  stands  upon  a  very  different  footing. 
The  case  upon  which  appelant  relies  was  one 
founded  upon  the  common  law,  that  an  em- 
ployer mnst  provide  for  his  semtnt  a  reason- 
ably safe  place  to  work  and  reasmably  safe 
appliances.  Tbe  vital  point  for  the  Jury  to 
determine  was  whether  w  not  tbe  device  naed 
was  reafi(mably  safe,  and  no  witness  could  be 
permitted  to  answer  OMt  question  for  them. 
The  present  action  is  based  upon  tlie  Employ- 
ers' Liability  Law,  §  1,  which  requires  the 
employer  to — 

"use  every  device,  care  and  precaution  which  it 
is  practicable  to  use  for  the  protection  and  safe- 
ty of  life  and  limb,  limited  only  by  the  necessit; 
for  preserving  tbe  efficiency  of  the  structure, 
machine  or  other  apparatus  or  device,  and  with- 
out regard  to  the  additional  cost  of  suitable  ma- 
terial or  safety  appliance  and  devices." 

It  must  be  noted  that  ttie  testimony  of  the 
witness  was  directed  to  the  practicability  of 
certain  safety  devices,  and  the  fact  that  In 
other  places  he  had  seen  them  in  use.  In 
Love  T.  Chambers  Lumber  Co.,  64  Or.  129, 129 
Fae.  482,  we  find  this  language: 

"The  complaint  allegod  that  It  was  practicable 
for  defendant  to  have  so  guarded  the  machinery 
as  to  have  prevented  the  acddmt  without  in- 
terfering with  Its  ordinary  use.  This  was  de- 
nied in  the  answer,  so  It  becnme  neoesRHry  for 
plaiotifF  to  establish  the  proposition  that  it  could 
be  BO  guarded.  No  better  evidence  could  have 
been  introduced  for  this  purpose  than  to  show 
that  after  the  accident  the  machinery  had  been 
so  guarded,  and  that  sucb  safeguards  had  not 
in  any  way  impeded  or  Interfered  with  its  op- 
eration." 

In  Camenzlud  v.  Freeland  Furniture  Co.,  S9 
Or.  15S.  174  Pac.  139,  this  court  held  that  it 
was  proper  to  admit  evidence  of  a  safety  ap- 
pliance then  In  use  In  Switzerland,  although 
nothing  like  it  was  known  In  the  United 
States.  We  are  therefore  of  the  opinion  that 
the  evidence  was  properly  admitted. 

[10]  Defendant  further  assigns  as  error 
the  refusal  of  the  court  to  giveN:ertaln  re- 
quested Instructions,  the  first  of  which  reads 
thus: 

"Defendant  company  further  states  that  the 
cause  of  the  runaway  was  the  breaking  of  a  drift 
pin  which  passed  through  the  ratchet  and  brake- 
staff  ;  that  there  was  a  defect  in  this  pin  which 
the  defendant  company  did  not  know  or  could 
not  have  known  was  present;  and  that  such 
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defect  was  a  latent  or  hldd«i  defect,  and  that 
the  defendant  could  not  hav*  known  of  this  de- 
fect b7  the  exercise  of  Uiat  degree  of  care  which 
the  law  require*." 

Tbla  requested  InstmctlOD  la  of  valae  only 
when  read  In  connection  with  the  next  one, 
and  counsel  for  defendant  very  properly  pre- 
sents tbem  In  Ms  argument  t(%ether.  ^e 
other  one  reads  ttma: 

"The  defendant  company  was  not  an  insurer 
of  tile  safety  of  Its  car  and  appliances ;  It  was 
required  to  use  every  degree  of  care  and  caution 
which  it  was  practicable  to  use  In  carrying  on 
Its  work ;  and  if  you  find  that  his  casualty  re- 
sulted because  of  the  breaking  of  the  drift  pin 
through  the  ratdiet  and  brake-staff,  and  that 
this  pin  was  crystallized,  or  bad  in  it  a  bidden 
defect  which  this  company  did  not  know,  or 
.  could  not  have  known  by  the  ezerrise  of  that 
degree  of  care  which  the  law  requires,  then  I 
instruct  you  that  the  plaintiff  cannot  recover 
In  this  action,  and  your  verdict  must  be  for  the 
defendant" 

The  theory  of  defendant  appears  to  be  that, 
since  an  employer  Is  not  liable  for  hidden  de- 
fects In  the  appllatices  furnished,  If  he  had 
used  every  care  and  precaution  practicable 
In  the  Inspection  of  the  devlcea  actually  Id 
use  he  Is  absolved  from  all  liability  for  Inju- 
ries resulting  from  such  latent  defects.  It 
may  be  that  the  authorities  under  the  com- 
mon  law,  and  prior  to  the  enactment  of  the 
Employers'  Uability  Act,  would  have  justi- 
fied such  a  contention,  but  that  statute  has 
very  greatly  enlarged  the  legal  obligations 
and  liabilities  of  the  employer.  It  declares 
that  the  employer— 

''shall  use  every  devtct,  care  and  precaution 
which  It  is  practicable  to  ose  for  the  protection 
and  safety  of  lite  and  limb,  limited  <mly  by  the 
necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  device, 
and  without  regard  to  the  additional  cost  of 
suitable  material  or  safety  appliance  and  de- 
Tiees." 

Section  4  of  the  act  provides  for  the  re- 
covery of  damages  for  any  loss  of  life  result- 
ing from  any  violation  of  the  requirements  of 
the  law.  The  complaint  charges  negligence  In 
not  using  snubbing  lines,  safety  switches,  de- 
railing devices,  etc.,  and  there  was  evidence 
supporting  such  allegations.  The  Jury,  there- 
fore, could  not  be  limited  to  a  consideration 
of  the  one  item  of  neglij;ence  based  upon  the 
defective  drift  pin,  and  the  Instruction  was 
properly  refused. 

[11]  The  last  assignment  of  error  Is  that 
the  court  refused  to  give  the  instruction  re- 
quested by  defendant  upon  the  subject  of  the 
184P.-36 


measure  of  damages.  The  portion  thereof 
which  Is  contended  for  reads  thus : 

"Tour  verdict  must  he  based  on  the  pecuniary 
loss  which  the  plaintiff  harf  suffered,  and  in  ar- 
riving at  this  amount  you  may  take  into  consid- 
eration the  money  support  which  the  decfased, 
in  your  judgment,  would  have  contributed  to  the 
mother  during  the  mother's  lifetime.  You  may 
consider  the  age  of  the  mother,  if  you  know  her 
age,  and  ascertain  the  probable  lengUi  of  her 
life ;  yon  may  consider  whether  he  would  have 
contributed  to  the  mother  in  the  future,  and  for 
what  length  of  time." 

Instead  of  this  the  court  gave  the  foUovv- 
ing  Instractlon: 

"Tu  ascertaining  sndi  damages  yon  may  take 
into  consideration  the  age  of  the  deceased,  his 
expectancy  of  life  as  disclosed  by  the  evidence, 
his  health,  ability,  habitt  of  industry,  mental 
and  physical  skill;  if  you  find  that  any  such 
qualities  are  estabhshed  by  the  evidence,  his 
capacity  for  earning  money  by  rendering  service 
to  others,  or  accumulating  money  or  ipropertj', 
If  any,  the  amount  which  deceased  would  proba- 
bly have  saved  from  his  earnings  or  by  his  skill 
or  bodily  labor,  if  any,  during  the  expectancy  of 
his  life.   That  is  the  measure  of  damages." 

It  4s  conceded  that  this  instruction  as  given 
Is  In  harmony  with  the  rule  as  enunciated  by 
this  court  in  McClaugherty  v.  Rogue  River 
Electric  Co.,  73  Or.  135,  140  Pac.  64,  144  Pac. 
569.  But  it  is  urged  that  the  rule  thus  de- 
clared la  inconsdstent  with  the  doctrine  of 
HcFarland  t.  Oregon  Electric  Co.,  70  Or.  2T, 
13S  Pac.  458.  Ann.  Cas.  1916B.  527,  and  that 
the  latter  is  the  more  logical  conclusion.  We 
have  examined  both  cases  with  care,  and  fail 
to  find  tbe  Inconsistency  which  appellant 
seAa  to  point  out.  In  tbe  case  of  McFarland 
V.  Oregon  Electric  Railway  Co.  the  court  aim* 
ply  held  that  in  an  action  under  the  Employ- 
ers' Liability  Act,  tbe  plaintiff  Is  not  enUtled 
to  recover  for  tile  low  of  the  sodlet?  of  Iht 
deceased,  for  that  was  the  spedflc  question 
wbieh  was  submitted.  But  it  It  were  other- 
wise, the  later  case  of  McClaugherty  v.  Bogue 
Blver  Elec.  Co.  has  met  the  approval  of  this 
court  in  Tovovlch  v.  Falls  City  Lumber  Co., 
76  Or.  585,  149  Tac.  041,  and  impresses  us  a.s 
most  satisfactorily  declaring  the  measure  of 
damage  In  this  class  of  cases.- 

For  the  error  in  admitting  in  evidence  the 
statement  of  Mr.  Thomas  in  arguing  a  mo- 
tion for  nonsuit  In  a  former  action,  the  judg- 
ment must  be  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

McBRIDfi,  BURNETT,  and  HARRIS,  33., 
concur. 
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PENINSULA  LUMBER  GO.  T.  BOTAL  IN- 
DEMNITY CO. 

(Supreme  Coart  of  Oregon.    Oct  21,  1919.) 

1.  Befobhatioh  of  iif  stbuuents  4s>43— Bub- 

OBH  or  PBOOF  ON  PLAUTTZTT  TO  PBOVB  lOS- 

In  action  to  correct  alleged  mutaal  miBtake 
in  indemnity  policy,  plaintiff  baa  burden  oi 
proving  the  mistake  by  a  preponderance  of  eri* 
deuce. 

2.  BETOKUATIOn  or  INSTBVUEMTa  «=»36(1>- 
GOMFI.AINT  MVBT  AUiBOE  OAIOIHAL  AOBBB- 
ICBNT  AND  POINT  OUT  MOTUAL  JflSTAKB. 

In  suits  to  reform  a  written  instrument  on 
the  ground  of  mistake,  the  complaint  must 
clearly  state  what  the  original  agreement  of 
the  parties  was,  and  point  out  with  precision 
wherein  there  was  a  misuaderstanding,  that 
the  mistake  was  mutual  and  did  not  arise  from 
the  gross  negligence  of  the  plaintifE,  or  that  the 
misconception  originated  in  the  fraud  of  the 
defendant. 

3.  Iksubakce  «=9l30(D  —  Application  fob 

LIABIUTT  POLICT  PBBBUUABLT  FOB  OBDZ- 

NABT  POLICT. 
Where  application  was  made  for  employer's 
liability  policy  without  going  into  any  details 
as  to  the  conditions  to  he  placed  in  the  policy, 
it  will  be  presumed  that  the  ordinary  form 
of  policy  was  to  be  used. 

4.  Bbfobication  of  instbuuents  e=!>4&(li) — 

EtIDBNCB  INSDFFIOIEHI  to  BH9W  HDTUAL 
UISTAEB. 

In  action  to  correct  ^ployer's  liability 
policy  upon  gronnd  that  words  "No  exceptions" 
had  by  mistake  been  placed  after  printed  state- 
ment that  no  such  insurance  had  "been  can- 
celed or  the  renewal  thereof  refused,  except 
as  follows,"  evidence  held  to  preponderate 
against  the  daim  that  the  mistake  was  mutual. 

D.  Xksubancb  «=>288(1)  —  Staixuent  as  to 

OTHBB  IN8UBAKOX  OON8IBUBD  AS  ABSOLrTB. 

Insured's  statement  that  no  Insurance  of 
specified  kinds  "has  been  declined,  nor  has  any 
such  insurance  been  canceled  or  the  renew^ 
thereof  refused,  except  as  follows,"  if  followed 
by  no  exception,  must  be  taken  to  be  absolute, 
sioce  it  is  incumbent  upon  insured  to  qualify 
statement  if  there  is  au  exception,  the  exception 
being  presumably  within  his  knowledge,  and  the 
legal  effect  of  such  unqualified  statement,  where 
exception  is'  within  knowledge  of  insured,  but 
unknown  to  insurer,  being  same  as  if  words 
"no  exception"  followed. 

Department  1. 

Appeal  from  Clrcait  Conrt,  Multncmiah 
Ck>unty ;  Oalvin  U.  Gantenbein.  Judge. 

Suit  by  the  Peninsula  Lumber  Company 
against  the  Royal  Indemnity  Company. 
Judgment  of  dismissal,  and  plalBtifC  appeals. 
Affirmed. 

This  is  a  suit  by  the  Insured  to  correct  an 
alleged  mistake  in  an  indemnity  poUcy  Issued 
by  the  defendant  The  plalntlflt  was  engaged 


In  the  manofactnre  of  lumber  and  took  the 
iBsnnmoe  to  save  It  harmless  against  dam- 
ages it  mi^t  be  compeUed  to  pay  to  employ- 
es Injured  In  Its  serrloe.  ^e  policy  ms  is- 
sued in  consideration  of  a  money  premium 
d^oslted  and,  as  worded  in  the  Instrument 
"of  the  statements  contained  in  the  schedule 
Indorsed  hereon,  which  statem^ts  the  insur- 
ed by  the  acceptance  of  this  policy  warrants 
bo  be  true  and  which  are  hereby  made  ^rt 
hereof."  The  twelfth  of  these  statements  re- 
cites several  kinds  of  insurance,  among  oth- 
ers, "workmen's  compensation  and  employ- 
er's liability,"  and  declares  that  none  of  such 
insnrance  is  carried.  As  appears  on  the  poli- 
cy, statem^t  Na  18  is  printed  in  this  lan- 
guage: 

"No  insurance  of  the  kinds  specified  In  state- 
ment 12  propoBed  by  or  on  behalf  of  the  insured 
has-been  declined,  nor  has  any  such  insurance 
been  canceled  or  the  renewal  thereof  refdsed,  ex- 
cept aa  follows." 

Following  this  In  typewriting  are  the 

words,  *'No  excepti<«is."  The  plaintiff  avers : 

"That  the  insertion  of  said  words,  *No  excep- 
tion,* in  No.  18  of  the  sdiednle  o£  statements, 
was  made  by  the  scrivener  or  ec^yist  who  was 
employed  by  defendant's  said  agent,  Gerlinget^ 
Richards  Company,  and  who  wrote  said  policy, 
by  mistake,  and  was  not  inserted  at  the  instiga- 
tion of  either  the  plaintiff  or  defendant.  That 
said  statement  was  never  made  by  plaintiff,  or 
by  any  one  on  its  behalf,  or  by  its  authority, 
or  with  its  knowledge,  or  ctmsent,  and  con- 
stituted no  part  of  said  contract  of  insurance 
between  the  parties.  That  the  error  in  the  in- 
sertitoi  of  said  words  'No  exception'  in  said 
schedule  18,  as  aforesaid,  was  not  noticed  by 
plaintiff  when  said  policy  was  delivered  to  it, 
nor  until  the  defendant  attempted  to  repudiate 
liability  thereon,  as  hereinafter  stated." 

Other  allegations  of  the  complaint  are  de- 
signed to  support  a  recovery  on  the  policy  as 
reformed,  and  are  not  important  to  the  con- 
sideration of  the  case  on  the  issue  of  mistake. 
The  prayer  Is  that  the  words  "No  exceptions" 
be  stricken  out  ttnA  otherwise  for  a  recovery 
on  the  policy.  The  quoted  allegation  of  the 
complaint,  with  others,  is  denied,  but  the  Is- 
suance of  the  policy  In  the  form  stated  is  ad- 
mitted. It  also  appears  by  the  pleadings  that 
a  previous  Insurance  In  favor  of  the  plain- 
tiff on  the  same  risk  coming  within  the  de- 
scription in  statement  No.  12  had  been  can- 
celed just  prior  to  the  Issuance  of  the  policy 
In  suit,  and  that  no  disclosure  respecting  the 
same  was  made  to  the  defendant  by  or  on  be- 
half of  the  plaintiff. 

In  substance,  the  answer  Is  that  the  plain- 
tiff applied  to  the  defendant  for  the  policy  of 
insurance,  and  it  was  agreed  by  them  that 
the  defendant  would  issue  and  the  plaintiff 
would  accept  the  defendant's  ordinary  form 
of  such  Insurance,  and  that  in  pursuance 
thereof  the  policy  was  issued  in  the  form 
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stated  in  the  complaint  This  In  turd  was 
denied  by  the  reply. 

The  cotut  made  findings  cf  fiict  and  con- 
clusioiw  of  law  in  favor  ot  the  defendant  and 
dltnnifiAed  the  suit,  from  which  decree  the 
.plaintiff  appeals. 

R.  Sleight,  of  Portland  (James  B.  Eerr,  of 
Portland,  on  the  briefs),  for  appellaqt. 

K.  W.  Wilbur,  of  Portland,  and  H.  B.  M. 
Miller,  of  San  PrandscO,  Cal.  (Wilbur,  Spenc- 
er &  Beckett,  of  Portland,  and  Watt.  MiUer, 
Thornton  &  Watt,  of  San  rrandfloe,  Oal.,  on 
the  brief),  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  In  effect,  the  plaintiff  alleges  a 
mutual  mistake  in  the  writing,  and  the  de- 
fendant denies  this.  As  this  is  the  Issue,  It 
is  incumbent  upon  the  plaintiff  to  prove  the 
affirmative  of  the  same  by  a  preponderance 
of  the  evidence.  Wlthont  dispute,  It  clearly 
appears  that  a  former  policy  of  the  same  na- 
ture, Issued  to  the  plaintiff  by  another  com- 
pany on  the  same  risk,  had  been  canceled, 
all  within  the  knowledge  of  the  plaintiff,  and 
that  nothing  was  said  by  Ita  representatives 
to  those  of  the  defendant  about  this  during 
the  negotlatlong  for  the  policy  in  suit  The 
instrument  was  written  1^  a  stenographer  In 
the  oSioB  of  the  agents  of  the  defendant,  un- 
der the  dlrectloD  of  and  from  memoranda 
written  by  the  man  having  chaise  of  that 
particular  kind  of  insurance.  He  testifies  to 
the  effect  that  he  took  the  ordinary  printed 
blank  policy  customarily  used  by  the  defend- 
ant in  such  business  and  designedly  and  pur- 
posely caused  to  be  put  Into  the  blank  after 
the  thirteenth  statement  the  words  "No  ex- 
ceptions," that  he  wrote  them  in  the  memor- 
anda furnished  to  the  stenographer,  and  that 
tbe  latter  followed  them  according  to  bis  di- 
rections. The  substance  of  the  testimony  of 
the  witnesses  for  the  plaintiff  Is  that  nothing 
was  said  about  previously  canceled  Insur- 
ance.' Tbe  then  secretary  of  tbe  plaintiff, 
who  appears  to  have  conducted  the  negotia- 
tions In  the  main  on  bdialf  ot  the  oompany. 
testifies  thus : 

"Q.  As  a  matter  of  tact»  this  policy  involved 
in  this  action  was  issued  to  you  because  you 
wanted  it,  was  it  not?  A.  Oh,  yes ;  we  wanted 
tbe  poli<7. 

"Q.  And  you  made  application  to  the  proper 
person  to  set  It,  did  you  not?  A.  We  gave  them 
a  chance  to  figure  on  the  bunness;  yes,  sir. 

"Q.  And  at  the  time  of  tlte  isfloance  of  the 
policy  I  suppose  you  told  them  what  you  wanted 
was  employer's  Habfllty  Insurance?  A.  I  think 
I  did;  yes. 

"Q.  And  the  nature  of  the  property  that  yon 
had?  A.  I  don't  think  I  went  into  details. 
They  were  familiar  with  it  themselvea. 

"Q.  You  didn't  go  into  any  of  the  details 
at  idl  OB  to  any  of  the  conditions  that  should 
be  placed  In  the  policy?   A.  I  did  not. 

"Q.  Tou  know  that  the  company  to  whom 
this  appUcatian  was  made  was  a  oompany  that 


was  issoing  policies  of  that  kind?   A  Tes,  sir. 

"Q.  And  you  simply  made  application  that  a 
policy — an  employer's  liability  policy — be  issued 
to  you  covering  your  plant,  wfthout  going  into 
any  details  at  all  as  to  any  of  the  conditions 
or  statements  provided  in  the  policy?  A.  I 
did." 

In  connectltm  with  tlilB  testimony,  It  is 
thus  laid  down  as  a  rule  in  Olevtiand  Oil  Co, 
r.  Norwich  Insurance  Society,  84  Or.  228,  i55 
Pac.  435,  In  an  opinion  by  Mr.  Justice  Moore : 

"So,  too,  the  law  will  presume  that  the 
minds  o£  the  parties  met  upon  an  agreement 
contmuing  tbe  terms  and  conditions  of  a  policy 
such  OS  is  usually  issued  by  the  contracting  in- 
surance company  covering  like  risks.  1  May  on 
Insurance  (3d  Ed.) '  |  28',  Barre  v.  Council 
BIuSs  Insurance  Company.  70  Iowa,  609,  41 
N.  W.  878;  Smith  v.  State  Insurance  Com- 
pany, 64  Iowa.  716,  21  N.  W.  146 ;  Hubbard 
V.  Hartford  Iniarance  Company,  33  Iowa,  325, 
11  Am.  Rep.  125;  I>e  Grove  v.  Metropolitan 
Insurance  Company,  61  N.  T,  594,  19  Am. 
Rep.  305 ;  Eureka  Insurance  Company  v.  Rob- 
inson, 56  Pa.  St.  266,  94  Am.  Dec.  65 ;  Fuller 
V.  Insurance  Company,  80  Wis.  699;  Salis* 
bury  V.  Hekla  Insurance  Company,  S2  Minn. 
458,  21  N.  W.  6S2.*' 

[2]  In  this  state  the  preceiit  Is  thoroogbly 
established  and  of  long  standing  that  In  snUs 
to  reform  a  written  instrument  on  the  ground 
of  mistake  the  complaint  must  clearly  state 
what  Hie  original  agreement  ot  the  parties 
was,  and  point  out  with  precision  wherein 
there  was  a  misunderstanding ;  that  the  mis- 
take was  mutual  and  did  not  arise  from  the 
gross  negligence  of  thei  plaintiff,  or  that  the 
misconception  originated  in  the  fraud  of  the 
defendant.  Boardman  v.  Insurance  Co.  of 
Pennsylvania,  84  Or.  60,  164  Pac.  558 ;  Elvarts 
V.  Steger,  5  Or.  147 ;  Lewis  v,  Lewis,  5  Or, 
169;  Stephens  v.  Murton,  6  Or.  193;  McCoy 
v.  Bayley,  8  Or.  196;  Foster  v,  Schmeer,  15 
Or.  363,  16  Pac,  626;  Hyland  v.  Hyland,  19 
Or.  51,  23  Pac.  811 ;  Meier  v.  Kelly,  20  Or.  86, 
25  Pac.  73 ;  Epstein  v.  State  Insurance  Co., 
21  Or.  179,  27  Pac.  1045 ;  Kleinsorge  v.  Rohse, 
25  Or.  51,  34  Pac.  874;  Osborn  v.  Ketchum, 
25  Or.  352,  35  Pac.  972 ;  Thornton  v.  Krimbel, 
28  Or.  271,  42  Pac.  995;  Mitchell  v.  nolman, 
30  Or.  280,  47  Pac.  616;  Sellwood  v.  Henne- 
man,  36  Or.  575,  60  Pac.  12 ;  Stein  v.  Phillips, 
47  Or.  546,  84  Pac.  793;-  Bower  v.  Bowser,  49 
Or.  182,  88  Pac.  1104;  Smith  v.  Interior 
Warehouse  Co.,  51  Or.  578,  94  Pac.  508,  95 
Pac.  499 :  Howard  v.  Tettelbaum,  61  Or.  144, 
120  Pac  373 ;  Sulisdorf  v.  Spokane,  P.  &  S. 
Ry.  Co.,  72  Or.  398,  143  Pac.  1104;  Hyde  T. 
Kirkpatrlcb,  78  Or.  466, 153  Pac.  41,  488. 

[3,  4]  In  a  sense,  stating  an  account  of  the 
evidence,  we  have  for  the  plaintiff  tbe  state- 
ment that  nothing  was  said  about  the  exist- 
ence or  cancellation  of  previous  Insurance  of 
the  kind  In  contemplation.  On  behalf  of  the 
defendant  there  Is  the  testimony  of  its  agent 
that  be  designedly  Inserted  tbe  wocila  "No 
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exceptims,'*  wUcb  the  plaintiff  would  elide, 
and  that  the  i>ollcy  was  the  one  In  ordinary 
use  by  the  defendant  company  for  racta  risks. 
Added  to  this  on  behalf  of  the  defendant  Is 
tl^e  testimony  of  the  plaintiffs  secretary,  al- 
ready quoted,  giving  rlee  to  the  presumption, 
us  a  piece  of  evidence  In  favor  of  the  defend- 
ant, that  the  ordinary  form  of  policy  was  to 
l>e  used.  In  our  Judgment,  the  positive  tes- 
timony oa  behalf  of  the  defendant,  coupled 
with  the  presumption  already  quoted,  consti- 
tutes a  preponderance  of  the  testimony 
against  the  mutuality  of  the  mistake  so  nec- 
essary to  be  shown  If  any  correction  should 
be  made  in  the  document 

[I]  We  note  also  that  the  <mly  change  the 
plaintiff  seeks  Is  to  strike  out  the  typewritten 
words,  "No  exceptions."  By  the  terms  of  the 
policy  these  numbered  statements  are  imput- 
ed to  the  applicant  for  insurance,  for  at  the 
outset  In  the  Instrumrat  it  la  said  to  have 
been  issued  in  consideration  of  the  money 
premium  and  of  the  statements  contained  in 
the  sdiedule  which  the  insured  warrants  to 
be  tni&  The  Btatement  as  printed  waa  that : 

**No  insurance  of  tlw  kiada  spedfled  in  state- 
ment 12  proposed  by  or  on  behalf  <rf  the  in- 
sured has  been  declined,  nor  has  any  such 
insuniDCO  been  canceled  or  tb«  renewal  Uiereof 
refused,  except  as  follows." 

If  no  exception  followed,  this  statement 
luust  be  taken  to  be  absolute  and,  being  a 
warranty,  must  be  strictly  true  as  stated. 
Buford  V.  New  Tork  Life  Insurance  Co.,  5 
Or.  334.  If  the  party  making  this  absolute 
statement  would  qualify  it  by  an  exception,  it 
l3  incumbent  upon  him  to  state  the  exception, 
because  It  is  presumably  within  his  knowl- 
edge. In  this  Instance  the  testimony  shows 
that  the  exception  was  within  the  knowledge 
of  the  assured,  but  was  unknown  to  tbe  in- 
surer. Consequently,  it  Is  Immaterial  n  beth- 
er  or  not  the  words  "No  exceptions"  be 
stricken  from  the  policy,  because  the  legal  ef- 
fect of  the  clause  is  the  same  whether  the 
two  words  In  question  be  retained  or  dis- 
carded. 

But  aside  from  this  po^bly  technical 
ground,  the  weight  of  the  testlntouy  is  In 
favor  of  the  proportion  that  the  alleged  mis- 
take was  not  mutual,  and  that  the  most 
wlilch  can  be  said  of  the  situation  la  tliat  the 
plaintiff  did  not  notice  Oiat  provision  In  the 
policy,  while  the  defendant  designedly  Insert- 
ed the  words  complained  of  and  purposely 
used  the  form  of  policy  employed.  To  reform 
the  policy  so  as  to  make  Its  legal  effect  differ- 
ent from  what  it  appears  on  Its  face  under 
the  circumstances  would  be  to  make  a  new 
contract  for  the  parties  contrary  to  the  un- 
derstanding of  at  least  one  of  them.  The  tes- 
timony on  lielialf  of  the  plaintiff  falls  short 
of  pointing  out  with  cleamcsa  what  the  origi- 
nal agi'eement  of  the  parties  was.    It  only 


states  in  subetance  that  Om  words  **No  excep- 
tions" were  not  to  be  put  into  the  contract, 
and  that  notliing  was  aald  about  previous  is- 
so ranee.  What,  if  aoytliing,  In  the  main,  was 
to  be  affirmatively  stated  aa  the  binding 
agreement  between  the  parties  is  left  to  con- 
jecture. But,  above  all,  the  preponderance 
reveals  that  the  mistake.  If  any,  was  not  mo- 
tuaL  The  result  is  that  the  decree  of  the  cir- 
cuit court  must  be  affirmed. 

McBRIDE.  a  J.,  and  BBNSON  and  HAB- 
RIS,  JJ,,  concur. 


FARUERS'  NAT.  BANK  OF  PONOA  CITZ, 
OEI^  T.  BENFBO  et  aL* 

(Supreme  Court  of  Oregon.  Oct^  21,  1919.) 

1.  jDnOMZiTT  <rT>823--l!T  Burr  bt  cBEorroa  to 

BCBJECT  LANDS  TO  JUDOHElfT,  DBFEND1.NT 
CAN  QUEBTION  OBIQIH  Or  CBEDITOB'S  CUOC. 

Where  a  Jadgmrat  was  rendered  in  Oklahoma 
against  defendant's  husband  and  the  judgment 
creditor  then  sued  defendant  and  husband  in 
Oregon,  assertlDg  that  a  eonveyaoce  by  the  fans- 
band  to  defendant  was  fraudulent,  and  seeking 
to  subject  to  Its  daim  Oregon  lands  acquired  by 
defendant  witii  the  proceeds  of  the  property  con- 
veyed to  her,  M4  that  defendant  mi^t  inqoire 
into  the  origin  of  dalnof  the  Jadgment  cred- 
itor. 

2.  Fbaudulbht  cohtxtakcbs  «»160  —  Di- 

ntHDANT  GBANTES  UXm  BE  WITHOUT  KOTICX 
OP  FQAUD,  AND  OAVM  PAID  TALUABU  CON- 
SIDERATION. 
Under  L.  O.  L.  9S  7397,  7400,  7401,  three 
things  must  concur  to  protect  the  title  of  a  pur- 
chaser of  property  where  the  conveyance  is  at- 
tacked by  creditor  of  the  vendor  as  fraudu- 
lent :  (1)  He  must  buy  without  notice  of  bad 
intent  on  the  part  of  vendor  to  defraud;  (2) 
he  most  be  a  purdtaser  for  valuable  comUvn- 
tion ;  and  (3)  he  must  have  'paid  the  purchase 
money  before  he  h&d  the  notice  of  fraud. 

3.  FBAUDnX.EnT  CORVBTANOES  4=>295(1)— Bvi- 
DBITOB  INSOFnCXKNT  TO  SHOW  TRANSAOnON 
nAUDnLBNT. 

In  a  anit  by  an  OUahoma  ooipor^on  whidi 
had  recovered  in  courts  of  that  state  a  Judgment 
against  defendant's  husband  attacking  aa  fraud- 
ulent a  conveyance  of  property  by  the  husband 
to  her,  and  seeking  to  reach  land  acquired  in 
Oregon  by  defendant  with  the  proceetj^  of  the 
property  conveyed,  etc.,  evidence  held  insuffi- 
cient to  show  that  the  transaction  was  fraudu- 
lent, and  open  to  attack,  within  L.  O.  L.  89  7397, 
7400,  7401. 

4.  JODOMBMT  4=»81&— FOBEION  JUDQMGNT  BH- 
TI1XED  TO  rULL  FAITn  AND  <»EDIT. 

A  judgment  of  the  courts  of  one  state  is,  as 
to  matters  adjndi(!ated,  entitled  to  full  faith 
and  credit  in  another  state. 

Department  1. 

Appeal  from  Circuit  Coort;  liUM  Comity; 

O.  F.  Skipworth,  Judge. 


^BaFor  otber  mutm  bm  soom  topic  ud  KEY-NUHBBB  la  aU  Ktv-MuaibtreA  Olgasts  and  ladnw 
*Reb«Bilng  denied  Decsmber  9,  1919. 
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Suit  by  Farmers'  National  Bank  of  Ponca 
City,  OkL,  a  corporadon,  against  0.  B.  Ben- 
fru  and  others.  From  a  decree  for  plaintiff, 
defendants  appeaL  Reversed,  and  suit  dis- 
missed. 

The  plaintiff,  an  Oklahoma  corporation, 
having  recovered  judgment  in  a  court  of  that 
state  against  C.  R.  Benfro,  one  of  the  defend- 
ants here,  as  for  money  bad  and  received, 
brought  an  action  against  him  In  the  circuit 
court  of  Lane  county.  In  this  state,  upon  said 
judgment,  and  recovered  an  Oregon  Judgment 
for  $3,482,  with  interest,  together  with  costs 
and  disbursements.  This  suit  by  the  bonk  Is 
against  Benfro,  his  wife,  Margaret  Benfro, 
and  his  brother,  A.  B.  Benfro.  In  substance, 
the  complaint  charges  that  the  husband,  Ben- 
fro, being  Indebted  to  the  plaintiff  In  Okla- 
homa for  more  than  $3,000  for  money  had  and 
received,  conveyed  to  bis  wife  certain  realty 
in  that  state,  with  the  Intent  and  purpose  on 
his  part,  known  and  participated  In  by  the 
wife,  to  defraud  the  plaintiff  as  his  creditor; 
that  the  wife  afterwards  sold  the  Oklahoma 
realty,  and  Invested  the  proceeds  In  other 
lands  and  certain  merchandise  in  Lane  coun- 
ty. A.  B.  Benfro,  the  brother,  Is  made  a  par- 
ty because  be  has  a  mortgage  for  $4>000  given 
by  the  husband  and  wife  upon  the  Lane  ooon- 
ty  land,  which  the  plaintiff  alleges  Is  fraudu- 
lent Except  as  to  the  relatlonsblpt  <tf  the 
defendants,  the  complaint  la  denied. 

The  d^enae  principally  relied  rspoa  is  to 
the  effect  tliat  prior  to  the  oommeDcemrat  ot 
the  plaintiff's  acttoo  In  Oklabomat  and  while 
the  husband  and  wife  had  no  knowledge 
whataoerer  of  the  claim  on  the  part  of  the 
plaintiff  against  either  of  the  defendants,  the 
wife  bought  from  the  husband  the  Oklahoma 
realty  already  mentioned,  paying  therefor  a 
valuable  consideration,  and  took  conveyance 
from  her  husband,  which  was  duly  recorded 
prior  to  the  commencement  of  the  plaintiff's 
action,  and  that  afterwards  the  wife  paid  off 
and  extinguished  the  mortgage  already  upon 
the  land  when  she  bought  it,  sold  the  proper- 
ty, and  Invested  the  proceeds  in  the  Lane 
county  lands  and  the  merchandise  mentioned, 
all  in  good  faith,  for  a  valuable  iwualdera- 
tlon,  and  without  any  knowledge  or  notice 
whatsoever  of  auy  claim  on  the  part  ot  the 
plaintiff.  This  new  matter  was  traversed  by 
the  repU'. 

After  the  testimony  was  <Uosed  the  court 
reopened  the  cose  at  the  instanoe  of  the  plain- 
tiff, took  additional  testimony  by  depoaltlon 
ot  wltnessee  in  Oklahoma  on  behalf  of  the 
plaintiff,  and  subsequently  rendered  a  decree 
to  the  effect  that  the  defendant  husband  Is 
the  owner  of  the  Lane  county  land ;  that  the 
wife  holds  Utie  to  it  In  fraud  of  the  plaintiff, 
and  that  the  same  should  be  subjected  to  an 
execution  on  plaintiff's  Lane  county  Judg- 
ment. The  defendants  appeaL 


L.  Bilyeu  and  E.  O.  Potter,  boUi  of  Eugene 
(I^-BUyeu  and  Potter  &  Immel,  all  of  En- 
gene,  on  the  briefs),  for  appellants. 

J.  M.  Oevers,  of  Eugene  (J.  S.  Medley,  of 
Cottage  Orove,  and  Charles  A.  Hardy,  of  En- 
gene,  on  the  briefs),  for  respondent. 

BURNETT,  J.  (after  statSng  the  facta  as 
above).  The  chronolo^  of  the  events  Involv- 
ed in  this  litigation  Is  substantially  this: 
The  plaintiff  claims  that  It  twaght  certain  al- 
1^^  state  warrants,  which  afterwards  prov- 
ed to  be  forgeries;  that  the  defendantf  hus- 
band acted  as  an  intermediary  between  the 
officer  of  the  state,  who  uttered  the  forged  pa- 
per, and  the  Guthiie  National  Bank,  passing 
the  invalid  warrants  from  the  officer  to  the 
bank  for  the  account  of  the  plaintiff.  This 
transaction  took  place  in  the  lattier  part  of 
January,  1911.  The  husband  suffered  a 
stroke  of  paralysis  on  May  7,  1911,  and  be- 
came ouable  to  attend  to  his  business.  The 
Oklahoma  land  in  question  did  not  constitute 
the  whole  of  his  possessions.  He  had  other 
real^  at  the  tUne,  and  was  engaged  In  a  pros- 
perous drug  bnslness  at  Guthrie,  OkL  It  is 
claimed  on  the  part  of  the  defendants  that 
the  husband  was  greatly  worried  about  the 
tejOOO  mortgage  on  the  land,  and  to  relieve 
him  the  wife  paid  him  out  of  her  own  funds 
about  $5,000,  and  took  title  from  htm  by  deed 
of  February  10,  1912.  There  Is  evidence  to 
the  effect  that  a  previous  deed  had  been  made 
in  December  before,  bat  was  Informal  In  some 
particulars,  requiring  the  instrument  already 
mentioned  as  a  means  of  correction.  The 
next  event  was  the  departure  of  the  husband 
and  wife  to  take  up  their  residence  In  Oregon. 
In  the  latter  part  of  February,  1012.  Suc- 
ceeding this,  on  March  8,  1812,  the  plaintiff 
began  the  action  against  the  husband,  the 
Outhrle  National  Bank,  and  its  cashier,  to 
recover  as  for  money  had  and  received  to  the 
use  of  the  plaintiff.  Judgmmt  was  not  ren- 
dered In  that  action  ontU  April  2T,  1915,  more 
than  three  years  after  its  commencement 
Action  upon  the  Oklahoma  Judgment  was  be- 
gun In  Lane  county,  Or„  on  November  13, 
1916,  resulting  in  a  Ju^^ent  against  the  has- 
band  on  March  8,  1916,  as  already  stated. 
Afterwards  came  the  Instant  salt. 

There  Is  a  dispute  In  the  testimony  between 
the  husband  and  the  cashier  of  the  Guthrie 
bank,  Sohlburg  by  name,  shout  who  took  the 
initiative  in  bringing  about  the  transaction 
codcemlog  the  warrants.  B«ifro  testifies,  in 
substance,  that  he  was  approached  by  Sohl- 
borg,  inqoirlng  for  warrants,  while  tlie  latter 
contends  that  Benfro  took  up  the  subject 
with  him.  Tills  is  not  necessarily  material  in 
tlie  inquiry.  It  seems  from  the  testimony 
that  banks  in  Oklalioma  were  anxious  to  buy 
state  warrants  as  an  Investment  because  they 
were  not  taxable.  There  is  no  testimony 
whatever  tending  to  dhow  that  Benfro  knew 
that  the  wamntB  In  question  were  forged. 
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and  he  Is  nncoDtradicted  In  bis  statement 
that  the  first  he  knew  of  any  claim  against 
him  on  account  of  his  connection  with  the 
transaction  was  when  Sohlborg  sent  him  a 
copy  of  tin  papers  served  In  the  Oklehoma 
action. 

As  to  the  origin  of  the  funds-which  the  wife 
claims  to  have  paid  to  her  hushend  for  bis 
iuterest  in  the  Oklahoma  lands,  we  have  only 
the  testimony  of  the  husband  and  wife.  She 
states  that  she  married  her  husband  In  1891, 
and  that  he  was  then  a  prosperous  dru^st 
at  Gtithrie,  and  had  plenty  of  money.  They 
both  agree  tbat  at  the  beginning  of  their  mar- 
ried life  he  gave  her  regularly  flO  every 
month  for  her  own  use,  ind^ndent  of  the 
expenses  of  the  household.  \Soon  afterwards 
he  increased  this  to  $50  per  month.  They  al- 
so say  that  she  invested  her  money  and  rein- 
vested It  and  was  frugal  in  her  habits,  ao 
tbat  at  the  time  of  the  conveyance  she  had 
accumulated  lu  the  neighborhood  of  $5,000. 
lie  tells  of  giving  ber  money  at  different 
times,  among  others  $300,  being  half  of  a  $600 
bet  he  won  on  an  election.  She  narrates  her 
purchase  for  $450  of  some  lots  she  after- 
wards sold  for  $2,100.  They  do  not  produce 
any  books  of  account  showing  all  these  trans- 
actions, but  there  is  nothing  to  contradict 
them  In  their  positive  statement. 

[1-41  The  deposition  of  Soblbui^  is  to  the 
effect  that  Renfro  brought  the  bonds  to  the 
former's  bank,  and  that  the  check  which  the 
agent  of  the  plaintiff  gave  in  paymrat  was 
carried  to  Renfro's  account  in  the  Guthrie 
bank.  Renfro  testifies  substantlaUy  that  be 
simply  acted  as  messenger  from  the  state  of- 
ficial to  the  Guthrie  National  Bank ;  that  in 
return  for  the  warrants  be  received  a  cash- 
ier's check  on  that  bank,  whereupon  be  pro- 
tested tliat  it  should  not  have  been  drawn  in 
his  name,  as  be  was  not  selling  them,  but  that 
Soblburg  put  him  oft  with  the  statement  that 
the  books  bad  been  made  up,  as  the  transac- 
tion bad  occurred  after  banking  hours,  and 
tbat  it  would  not  make  any  difference,  where- 
upon Renfro  indorsed  the  check  to  the  state 
olBclal.  The  witnesses  account  for  this  being 
after  banking  hours  by  the  fact  that,  owing  to 
the  train  schedule,  the  officer  could  not  arrive 
at  Guthrie  until  evening.  There  is  no  testi- 
mony tending  to  show  tbat  Renfro  knew  that 
the  warrants  were  Invalid.  Neither  Is  there 
any  evidence  indicating  tbat  bis  wife  knew  of 
any  claim  of  the  plaintiff  against  him  prior 
to  the  commencement  of  the  action.  It  will 
be  noted  tbat  all  of  the  money  which  the  wife 
had,  in  whatever  manner  she  acquired  it,  was 
accumulated  prior  to  the  transaction  concern- 
ing the  warrants.  The  conveyance  for  which 
she  paid  was  made  before  the  commence- 
ment of  the  action,  and,  so  far  as  the  testimo- 
ny shows,  was  executed  and  delivered  before 
the  grantor  therein  had  any  notice  of  the 
plaintiff's  claim  against  him.  That  the  de- 
fendant's wife  has  a  right  to  Inquire  into  the 
origin  and  circumstances  of  the  plaintiff's  de- , 
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mand  against  her  husband  fs  taoiJit  In 
Barnes  v.  Spencer,  79  Or.  205,  153  Pac  47. 
There  the  defendant  Spencer  had  acquired 
Judgmoit  against  the  husband  of  Mrs.  Barnes 
iif  California,  had  sued  upon  it  in  Oregon, 
and  recovered  a  domestic  Judgmcxit  here.  He 
was  attempting  to  levy  an  execution  upon 
property  which  Mrs.  Barnes  claimed  was  pur- 
chased with  her  money  by  the  husband,  who 
took  title  in  himself  contrary  to  ber  instruc- 
tions. The  court  there  permitted  her  to  in- 
quire into  the  origin  of  the  claim  of  the  judg- 
ment creditor.  This  ruling  depended  upon 
the  principle  that  she  was  not  bound  by  any 
judgment  to  which  she  was  not  a  party.  So 
here  Mrs.  Renfro  is  not  concluded  In  this  suit 
by  the  mere  rendition  of  a  judgment  In  any 
court  unless  she  was  a  party  to  it.  She  is 
entitled  to  put  In  evidence  all  the  <drcnm- 
stances  attendant  upon  the  origin  of  the 
claim,  not  only  to  show  that  her  husband  had 
no  intent  to  defraud  his  creditors,  having  no 
knowledge  of  any  such  claim,  but  also  that, 
even  if  there  were  sudi  a  fraudulent  design 
on  bis  part,  she  knew  nothing  of  It,  and  did 
not  participate  in  the  deceit.  There  Is  notli- 
ing  against  the  claim  of  the  husband  and  wife 
that  she  paid  him  a  valuable  consideration 
for  the  property  in  Oklahoma;  To  a  financial- 
ly interested  critic  there  might  be  suspicion 
that  she  could  not  acquire  $5,000  during  the 
20  years  of  ber  married  life.  Mere  suspicion, 
however,  is  not  enough  to  overthrow  a  posi- 
tive statement  which  is  not  unreasonable. 
It  is  further  suggested  that  there  were  no 
books  of  account  offered,  nor  any  details  giv- 
en about  the  numerous  transactlops  wblcb 
would  lead  to  the  accumulation  of  tliat 
amount  of  money.  We  must  remember,  how- 
ex  er.  tbat  It  is  not  improbable  that  a  hus- 
band engaged  in  prosperous  business  slioutd 
give  his  wife  money  continuallj'  ond  system- 
atically. Neither  Is  it  beyond  belief  that 
while  they  prospered  and  were  harmonious 
in  their  domestic  life  business  was  not  trans- 
acted between  them  with  that  same  punctil- 
ious accuracy  that  would  characterize  deal- 
ings between  strangers,  both  of  whom  werr 
business  men. 

The  legislative  department  of  the  govern- 
ment has  codified  the  rules  relating  to  con- 
veyancm  with  intent  to  defraud  creditors. 
They  are  here  set  down: 

7897,  L.  O.  L.  "Every  conveyance  or  assign- 
ment in  writing  or  otherwise  of  any  estate  or  in- 
terest in  lands  or  in  goods  or  tliiags  in  action, 
or  of  any  rents  or  profits  issuing  therefrom,  and 
every  charge  upon  lands,  goods,  or  things  in  ac- 
tion, or  upon  the  rents  or  profits  thereof,  made 
with  the  intent  to  binder,  delay  or  defraud  cred- 
itors or  other  persons  of  their  lawful  suits^  dam- 
ages, forfeitures,  debts,  or  demands,  and  every 
bond  or  other  evidence  of  debt  given,  suit  com- 
menced,  decree  or  judgment  suffered,  with  the 
like  intent,  as  against  the  persons  so  hindered, 
delayed,  or  defrauded,  shall  be  void." 

7400,  L.  O.  Ij.  "The  question  of  fraudulent  in- 
tent in  all  rases  arising  under  the  provisions 
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of  this  chapter  shall  be  deemed  ,  a  qaestion  of 
fart,  aad  iiot«Df  law." 

7401,  L.  a  L.  "Tha  iworiBkms  of  thla  dapter 
shall  not  be  coDitrued  in  anjr  Dumner  to  affect 
or  impair  the  title  of  a  purchaser  for  a  valu- 
able coiiBideratioD,  unless  it  shall  appear  that 
such  purchaser  had  previous  notice  of  the  fraud- 
ulent  inteat  of  his  immediate  grantor,  or  of  the 
fraud  rmderinc  void  the  title  of  such  srantor." 

Tbe  opinion  in  Gamier  t.  Wbeder,  40  Or.  < 
lOE.  66  Pac.  812,  written  by  Mr.  Justice 
Moore,  Is  autbority  for  this  principle: 

"Three  thintrs  •  •  •  must  concur  to  pro- 
tect the  title  of  the  purchaser :  (1)  He  must  buy 
-without  notice  of  the  bad  iotcnt  on  the  part  of 
tbe  vendor;  (2)  be  must  be  a  purchaser  for  a 
valuable  eonsideratldn ;  and  (8)  he  must  have 
paid  the  purchase  money  before  be  bad  notice 
of  the  fraud." 

And  ft  is  said  by  Mr.  Justice  Bean  In 
Bond  V.  Ellison,  80  Or.  6&#.  689,  167  Pac. 

1303,  1104: 

"In  order  to  avoid  a  sale  upon  tiie  ground  of 
fraud,  the  vendee  must  have  had  notice  of  the 
vendor's  fraudulent  designs.  Notice  of  the 
fraudulent  intent  of  the  vendor  may  be  inferred 
from  the  circumstances ;  but  the  mere  negligence 
or  want  of  diligence  In  not  inquiring  into  the 
facts  known  to  Um,  and  calculated  to  pnt  him 
upon  inquiry,  is  not  aufBdent  to  charge  him  with 
notice  of  fraud." 

See,  also,  Coffey  v.  Scott,  66  Or.  465,  185 
Pac.  88. 

The  testimony  shows  without  dispute  that 
when  the  husband  gave  money  to  his  wife  be 
had  a  right  to  give  it,  making  It  hers  as 
against  all  the  world,  because  It  was  given 
to  ber  long  before  the  transaction  concerning 
the  warrants  was  had  or  thougbt  of.  They 
explain  the  transfer  of  tbe  property  on  the 
ground  that  the  husband  had  suffered  a 
stroke  of  paralj^s  and  his  tenure  upon  life 
at  that  time  soemed  to  be  preotrioua;  that 
he  was  worried  by  that  fact  and  the  further 
circumstance  that  there  was  a  mortgage  of 
96.000  upon  tbe  land;  that  to  ranore  tbe 
worry  and  to  dispose  af  the  pxt^r^  so  that 
f(he  could  handle  It  without  being  compUcat- 
od  with  bis  estate  in  case  of  bla  death  the 
conveyance  was  made,  and  that  all  the  while 
they  were  both  entirely  unaware  of  any 
claim  on  behalf  of  the  plaintiff  against  the 
husband  on  any  account.  It  is  not  improb- 
able, much  less  impossible,  that  during  her 
20  years  of  married  life,  with  a  s^arate  In- 
come of  $50  per  month  and  her  investments 
and  reinvestments,  the  wife  accumulated 
¥5,000.  That  she  paid  this  to  her  husband 
Is  not  dlsimted  by  any  testimony.  It  con- 
stitutes the  valuable  consideration  mentioned 
In  section  7401,  L.  0.11  It  Is  utterly  nncon- 
troverted  that  she  had  no  notice  whatever  of 
any  frauduloit  intent  on  the  part  of  her  hus- 
band, and  the  testimony  is  clear  that  the 
latter  had  no  such  intmt,  because  he  was  not 
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aware  of  any  claim  against  him  on  behalf 
of  the  plaintiff.  The  case  made  by  the  de- 
fendants conforms  to  tbe  standard  of  testi- 
mony announced  in  Gamier  v.  Wheeler, 
supra.  Moreover,  It  appears  without  dis- 
pute in  the  testimony  that  the  husband  had 
upwards  of  $5,000  worth  of  other  property, 
part  of  It  realty,  in  the  state  of  Oklahoma, 
independent  of  tbe  transferred  land,  even  If 
the  latter  were  a  pare  f^ft.  The  plaintiff 
may  have  lost  money  In  Its  endeavor  to  ac- 
quire nontaxable  securities  as  an  Investment, 
and  we  cannot  disturb  the  Judgment  which 
It  has  against  the  defendant  husband,  for 
the  determinations  of  the  courts  of  a  sister 
state  are  entitled  to  full  faith  and  credit 
here.  But  the  evidence  does  not  disclose 
anything  to  contradict  the  position  of  the 
wife  that  she  [>ald  a  valuable  consideration 
for  the  property  without  notice  of  any  fraud- 
ulent intent  on  the  part  of  her  busbaud.  We 
think  that  the  plaintiff's  showing  Is  not  suffi- 
cient onder  the  rules  laid  down  by  our  Code 
on  the  subject,  to  sweep  away  the  wife's  ac- 
cunmlatlons  of  20  years.  In  tbe  Interest  of 
the  plalntlfl. 

The  decree  Is  reversed  and  the  suit  dls- 
Tnlmnfl 

McBSIDB,  a  J>.,  and  BENSON  and  HAR- 
RIS, JJ-  concur. 


STATE  V.  SAV^AGB. 
(Supreme  Court  of  Oregon.    Oct  21,  1919.) 

1.  ConsTtnrtioRAL  i.aw  «s>20(^No  burde^i 

HOT  XHPOSSn  as  SIULAB  OU8S  CAN  BB  IH- 
POSBD  ON  cm  OUBB. 

Generally,  no  one  may  be  subject  to  any 
greater  burdens  and  charges  than  are  imposed 
on  others  In  the  same  callii^  or  condition,  or 
in  like  circumstances;  end  no  burden  can  be 
imposed  on  one  class  of  persons,  natural  or 
artificial,  which  is  not.  In  like  conditious,  Im- 
posed on  all  other  classes. 

2.  CSONSTITDTXONAL  LAW  ^200— EQUAL  PSO- 

nEcnoN  or  law  obnikd  unless  classifica- 
tion IS  NOT  ABBITBABT. 
If  Statute  applies  only  to  one  class  of  per- 
sons, and  imposes  upon  them  duties  not  com- 
mon to  others,  there  must  exist  in  the  relations 
of  such  persons  to  the  state,  to  the  public,  or 
to  individuals  some  reasonable  groimd  of  dis- 
tinction suffident  to  show  that  the  classification 
is  not  merely  personal  and  arbitrary,  else  there 
will  be  a  denial  of  tbe  equal  protection  of  tbe 
law. 

3.  Fish  <^2— Law  applicable  TO  Fisn  ap- 
plies TO  cbabs. 

Crabs  are  fish,  and  the  law  applicaUe  to 
fish  is  applicable  to  crabs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fish.j 
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4.  Fun  ^sBl— PBOFKsrr  noHn  iir  vaa.  ni 

STATS  FOB  BENEFIT  OF  Cm23Ell& 

The  title  to  miirstorT  fish,  term  aatam, 
while  in  a  itate  of  bcedom.  so  far  as  a  right  ot 

property  can  be  asserted,  is  in  the  state,  not 
aa  a  proprietor,  but  in  its  sovereign  capacity, 
for  the  benefit  of  and  in  trust  for  cttixena  of 
the  state  in  comnum. 

5.  CoNBrmiTioNAi.  law  ^208(3)— Pbobib- 

rrXNO  TAKING  or  6AI.T-WATKB  CEAJBS,  CLASS 
IXaZBLATlOH. 

Laws  1916.  p.  81»  and  Laws  1917.  p.  848, 
aiJiendinB  L.  O.  I*  |  5360,  prohibitinc  the  tak- 
ing of  salt-water  crabs  from  Coos  coun^  fox 
purpose  of  sale,  by  making  statute  inapplica- 
ble to  those  engaged  in  canning  business,  with- 
out a  good  reason  for  so  doing,  AeM  discrim- 
inatory class  legislation,  and  void  undsr  Const 
art.  1.  {  20. 

6.  Statutes  «s»143  —  Void  ajcbkdiceki 
leaves  statute  uncuahqeo. 

Where  amendments  to  section  of  the  stat- 
ute are  void,  the  section  itself  remains  intact 
and  valid. 

7.  Fish  «e9&~Restbiction  as  to  oatchino 
in  certain  season  os  fob  teabs  ob  fob 
sale,  valid. 

Legislature  has  the  power  to  enact  laws 
prohibiting  the  catcliiDg  ot  fish  or  the  killing 
of  game  for  a  certain  terra  of  years,  or  for 
a  certain  portion  of  the  year,  or  in  certain 
localities,  where  the  conditions  are  different 
from  those  .in  other  portions  of  the  state,  or 
for  purposes  of  sale,  or  may  restrict  quantity 
of  fish  or  game  that  may  be  caught  or  killed. 

8.  CoNBTrrunoNAL  law  «=>70(1)  —  Local 

LAWS  CANNOT  BE  DECLABED  INVALID  UNLESS 
DIBCBIUINATOBT  OB  ABBITBABT. 

Where  there  is  no  express  constitutional 
restriction  against  the  passage  of  local  laws 
by  a  state  Legislature,  the  courts  cannot  hold 
such  laws  void  for  want  of  constitutional  au- 
thority to  enact  them  unless  they  are  clearly 
discriminatory  or  merely  arbitrary. 

9.  CONBTtTtn-IONAL  LAW  ^211— EQUAL  PBO- 
TECTION  OP  LAWS  DEFINED. 

The  equality  clause,  U.  S.  Const.  14th 
Amend.,  requires  that  the  law,  when  impartially 
applied,  shall  operate  equally  and  uniformly  up- 
on all  persons  in  similar  circumstances,  and 
confers  like  privileges  to  all  who  may  comply 
with  its  terms  or  come  within  its  provisions, 
and  does  not  prohibit  legislation  which  ia  lim- 
ited, cither  in  the  objects  in  which  it  is  directed 
or  by  the'  territory  within  which  it  is  to  op- 
erate. 

10.  Fish  ^=»9 — Statute  PEOHiBmsG  tak- 
ing SALT-WATEE  CBAB8  IN  CEBTAIN  COUNTY 
CONSTITUTIONAL. 

L.  O.  L.  I  5360,  prohibiting  the  taking  of 
salt-water  crabs  from  Coos  county  for  purpose 
of  sale,  as  it  exists  apart  from  the  void  amend- 
ments of  191S  and  1017,  is  an  equal  law,  and 
is  valid,  since  it  confers  equal  rights  on  all 
citisens.  subjects  them  to  equal  burdens,  and 
imposes  equal  penalties  on  those  who  vicdate  it. 


U.  Statutes  ^sSft  —  OosmmnioiiAUTT  or 

LAW  FBOHIBmna  TAKIHO  *  BALT-WATEB 
0BAB8  IH  OOUHXT  KAUD  FOB  PUBPOSES  OP 
SALE. 

L.  O.  L.  f  S36((  prohibiting  the  taking  of 
salt-water  crabs  from  Coos  county  for  purpose 
of  sale,  as  it  exists  apart  from  the  void  amend- 
ments of  1916  and  1917,  is  not  such  a  special 
or  local  law  as  comes  within  the  inhibition  of 
Const  art.  4,  {  23,  which  inhibits  the  enact- 
ment of  spcdal  or  local  laws  "for  the  punish- 
ment of  crimes  and  misdemeanors,"  since  the 
provision  for  punishment  as  a  misdmeanor 
for  vi(dation  is  merdy  iBcidciit  to  the  set. 

Department  2, 

Appeal  from  Circuit  Court,  Com  County ; 
John  S.  Coke,  Judge. 

Norman  0.  Savage  was  convicted  of  having 
transported  two  salt-water  crabs  from  Coos 
county  to  Ptnrtland  tot  sale,  and  be  appeals. 
AfOrmed. 

The  defendDnt  Norman  0.  Savage  was  con- 
victed and  fined  $2S  tor  having  on  the  27th 
day  of  March,  1919,  shipped  or  transported 
from  Coos  county  to  Portland,  for  sale,  two 
salt-water  crabs  taken  within  said  Coca 
county,  and  appeals  from  the  judgment  of 
conviction. 

Lb  A.  Uljeqvlst,  of  Marshfleld,  for  appel- 
lant. 

John  F.  Hall,  Dlst  Atty.,  of  Marshfield 
(George  M.  Brown,  Att7.  Geiu,  on  the  brief), 
for  the  State. 

BEAK.  J.  A  dmurrer  was  filed  to  the 
complaint  against  defendant,  which  was  first 
filed  in  the  Justice's  court,  from  which  an  ap- 
peal was  token  by  defendant  to  the  circuit 
court,  and  it  Is  c<ait^ded  that  the  statute 
which  the  defendant  is  accused  of  violating  is 
uncoustituUoual,  as  In  violation  of  section  20 
of  article  1  ot  the  Cuistltntlon,  whldt  pro- 
vides: 

"No  law  shall  be  passed  granting  to  any  dti- 
zen  or  class  of  citizens,  privileges  or  immunitiea 
which,  upon  the  same  terms,  shall  not  squaUr 

belong  to  all  citisens." 

An  act  "to  provide  for  the  preserratltm  and 
protection  of  salt  water  crabs  within  the 
county  of  Coos,  to  regulate  the  sale  and  trans- 
iwrtatton  thereof,  to  prohibit  common  car- 
riers from  conveying  the  same  from  said 
county,  and  providing  poialtles  for  vlolatioa 
of  this  act,**  was  first  enacted  by  the  L^s- 
Inture  In  1005,  General  Laws  of  Oregon  1005, 
p.  S12,  The  first  act  contained  a  provision 
as  follows : 

"That  this  act  shall  not  apply  to  the  canning 
of  salt-water  crabs  within  said  county  or  other 
exportation  of  the  conned  product  thereof." 

The  act  was  amended  diiu»ter  40,  G&t- 
eral  Laws  at  Oregon  1907,  p.  S2,  whidi  Is  sec- 
tion 11360,  U  O.  L.,  and  reads  as  follows: 


«s>For  other  cua  sue  same  topic  sad  KfiY-NUHBBR  In  aU  K«r-NamlMna  Dlgssta  and  ladSM* 
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"It  Bhall  be  nnlavfal  for  any  peTwn  within 
the  county  of  Coos,  state  of  Oregon,  or  within 
or  apon  the  waters  thereof,  iBcludinc  all  bays, 
harbors  and  inlets  of  said  county,  to  kill,  take, 
capture  or  destroy  any  greater  number  than 
fifty  salt-water  craba  in  one  day;  uid  it  shall 
be  unlawful  for  any  person  or  persona,  firm  or 
corporation  within  said  count?  or'  upon  the 
water  thereof,  to  sell  or  offer  tor  sale,  exchange 
or  transport  outside  of  ■  the  said  county,  or 
have  in  possession,  for  the  purpose  of  such 
sale  or  exchange  or  transportation  from  said 
county,  any  of  the  aforesaid  salt-water  crabs; 
am)  it  shall  he  unlawful  for  any  steamboat  com- 
pany, express  company,  or  any  other  common 
carrier,  or  corporation,  or  the  officers  or  agents 
thereof,  or  any  other  peraon,  to  transport  or 
carry  out  of  saiil  county,  or  to  receive  or  have 
in  possession  for  the  purpose  of  such  transporta- 
tion therefrom,  any  salt-water  crabs,  except 
for  the  purpose  of  exhibition  or  propagation: 
Provided,  that  this  act  shall  apply  to  the  can- 
ning product  of  salt-water  crabs  within  the  said 
count?  and  the  exportation  of  the  same  there- 
from." 

By  chapter  16,  Gen.  Laws  of  Oregon  1915, 
p.  31,  this  aectioD  was  amended  by  cbanging 
tbe  proviso  w  as  to  read : 

*^at  tbis  act  shall  apply  to  the  canning 
product  of  salt-water  crabs  within  tbe  said 
county  and  the  exportation  of  the  same  there- 
from, except  the  operation  of  any  and  all  crab 
canneries,  factories  or  the  handling,  transporta- 
tion or  exporting  of  the  product  of  any  of  such 
canneries  as  may  have  been  in  operation  in  said* 
county  of  Coos  at  the  time  of  tlie  passage  of 
chapter  40,  by  the  legislative  assembly  of  the 
state  of  Oregon,  In  the  year  1007,  and  all  that 
may  be  in  operation  on  and  aftar  January  1, 
1017." 

Id  l&17QieI^gis1atQreenactedchapter400, 
Laws  of  Oregon  1017,  p.  848,  ameu(Ung  sec- 
tion S360  so  that  it  would  read  the  same  as 
above  quoted,  except  that  It  "provided  that 
this  act  shall  apply  to  tlie  canning  product  of 
ealt-water  craba  within  the  said  county  and 
tbe  exportfltlon  of  the  same  therefrom ;  pro- 
vided, that  this  shall  not  apply  to  canneries 
now  in  existence  until  July  1,  1»18."  It  will 
be  seen  that  the  section  of  the  Code  as  Inst 
amended  provided  that  it  should  not  apply  to 
canneries  then  in  existence  until  July  1, 1918, 
and  that  the  act  of  1915  did  not  apply  to  the 
canning  factories,  or  the  transportation  or 
exportation  of  the  product  of  such  canneries 
as  had  been  In  operation  In  Coos  county  at 
the  time  of  the  passage  of  chapter  40  by  the 
legislative  assembly  in  1907,  and  that  might 
be  in  oi>eration  on  and  after  January  1, 1817. 
Section  2  of  the  act  of  1905,  and  tbe  same 
nomber  of  section  of  the  act  of  1907  which  la 
section  5361,  L.  O.  L.,  provides  that  any  per- 
son violating  any  of  tbe  provisions  of  the  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punisbed  by 
a  flne  of  not  len  than  92fi  or  more  than  |S00, 
together  with  costs,  and  In  deAinlt  of  tbe 
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payment  of  sudi  flue  shall  be  Imprisoned  one 
day  for  every  $2  thereof. 

It  will  be  noticed  that  a  person  engaged  in 
the  cannery  business  would  buve  tlie  privi- 
lege of  catdiing  any  number  of  sftlt-water 
crabs,  and  transporting  the  same  beyond  the 
limits  of  the  county  of  Coos  for  the  purposes 
of  sale,  without  violating  the  terms  of  tbe 
statute,  while  other  citizens  doing  the  same 
thins,  In  substantially  the  same  manner, 
would  be  subject  to  a  penalty  or  Imprison- 
ment 

[1  ]  Tbe  general  rule  is  that  do  one  may  be 
subject  to  any  greater  burdens  and  charges 
than  are  Impraed  oa  oth^  In  the  same  call- 
ing or  condltlm  or  In  like  drcomstances,  and 
no  burden  can  be  Imposed  on  one  dass  of  per- 
sons, natural  or  artificial,  which  Is  not,  in 
like  conditions.  Imposed  on  all  otber  classes. 
A  statute  infringes  tbls  guaranty  If  it  singles 
out  for  discriminatory  legislation  particular 
individuals  not  forming  an  appropriate  class, 
and  imposes  upon  them  burdens  or  obliga- 
tions, or  subjects  them  to  rules,  from  wblcb 
others  are  exempt. 

[1}  If  the  statute  applies  only  to  one  class 
of  persons,  and  Imposes  upwi  them  duties  not 
common  to  others,  there  must  exist  in  the  re- 
lations to  such  persons  to  the  state,  to  the 
public,  or  to  Individuals  some  reasonable 
ground  of  distinction  sufficient  to  show  that 
the  classiflcatlou  is  not  merely  personal  snd 
arbitrary,  else  there  will  be  a  denial  of  the 
equal  protection  of  the  law.  6  R.  C.  L.  p.  403, 
8  398 ;  Barbier  v.  Connolly,  113  U,  S.  27,  5  ""up. 
Ct.  357,  28  L.  Ed.  923 ;  Ylck  Wo  t.  HopTtlns. 
118  U.  S.  356,  6  Sup.  Ct  1064,  30  L.  Ed.  '220  ; 
Cotting  T.  Kansas  City  Stock  Yards  Co.,  18.^ 
U.  S.  79,  22  Sup.  Ct  30,  46  L.  Ed.  92 :  SUte 
V.  Richcreek,  167  Ind.  217,  77  N.  K.  1085,  5 
L.  R,  A.  (N.  S.)  874,  lift  Am.  St.  Rep.  491,  10 
Ann.  Cas.  899 ;  In  re  Opinion  of  Justices,  207 
Mass.  601,  94  N.  B.  658,  34  L.  R.  A.  (N.  S.) 
604;  Boone  v.  State,  170  Ala.  67,  64  South. 
109,  Ann.  Cas.  1912C,  1065;  Stratton  Claim- 
ants V.  Morris  Claimants,  89  Tenn.  497,  16 
S.  W.  87,  12  li.  R.  A.  70;  Nltka  v.  Western 
Union  Tel.  Co.,  149  Wis.  106,  135  N.  W.  492, 
49  L.  R.  A.  (N.  S.)  337,  Ann.  Cas.  1913G,  863. 

Tbe  general  prlncl^  seems  to  be  that  If 
legislation,  without  good  reason  and  Just 
basis,  impMes  a  burden  on  one  class  wliicb  is 
not  Imposed  on  others  In  like  circumstances 
or  engaged  in  the  same  bustoesB,  It  Is  a 
dffllal  of  the  equal  protection  of  the  laws  to 
those  subject  to  the  burden  and  a  grant  of 
Immunity  to  those  not  subject  to  it.  Partic- 
ular laws,  granting  special  privileges  and 
immunities,  must  run  the  gauntlet  of  both  the 
provisi<m8  of  the  Fourteenth  Amendment  to 
tbe  federal  Constitution,  which  sec-uree  the 
equal  protection  of  the  laws,  and  those  of 
the  state  Constitutions,  which  proliiblt  the 
enactment  of  special  laws  granting  privileges 
and  immunities.  The  tests,  as  to  both,  are 
anbstantlally  similar.  Also  tbe  Inherent  11m- 
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ttatlooB  on  legislatlTe  power  may  tbenx' 
selves  be  imfflcient  to  DuUify  such  laws.  The 
provisions  of  the  state  constitution  aie  the 
antithesis  of  the  Fourteenth  Ameodm^t,  In 
that  they  prevent  the  enlargement  of  the 
rights  of  some  in  discrimination  against  the 
rights  of  others,  whUe  the  Fourteenth 
Amendment  prevents  the  curtailment  of 
rights.  6  H.  C.  L.  8  400.  p.  408;  12  C.  J.  | 
S-J7,  p.  1111;  Cooley'9  Const,  Llm.  p.  561  et 
'seq.;  State  v.  Nashville,  etc.,  R.  Co.,  124 
TvuD.  1,  1,15  S.  W.  773,  Ann.  Cas.  1012D,  805. 

[3]  There  Is  no  question  but  that  crabs  are 
fish,  and  the  law  am>Ucable  thereto  applies. 
19  Cyc.  987 ;  35  Cyc.  1454. 

[4]  The  title  to  migratory  fish,  fers  na- 
tural, while  In  a  state  of  freedom,  so  far  as 
a  right  of  pr6perty  can  be  asserted,  is  in  the 
state,  not  as  a  prc^rletor,  but  lu  its  soTer- 
elgn  capacity  for  the  benefit  of  and  in  trust 
for  citizens  of  the  state  In  common.  State  t. 
Hume,  52  Or.  1,  6,  95  Pac.  808;  State  t. 
GathoUc,  7S  Or.  S67,  147  Pac.  372,  Ann.  Oas. 
1917B.  913;  Portland  Fish  Co.  t.  Benson,  56 
Or.  147,  164,  108  Pac.  122. 

IS}  No  good  reason  is  suggested  or  can  be 
conceived  that  in  the  protection  of  flsb  a 
portion  of  the  people  ahoald  be  subject  to 
prosecution  and  punl8hm«it  for  the  cabdilng 
or  tran^rtation  for  mercantile  purposes  of 
salt-water  ctaba  taken  In  Coos  county,  whUe 
another  class  of  persons  operating  canneries 
riiould  have  the  exclusive  privilege  of  taking 
and  shipping  the  same  kind  of  fish  beyond 
the  llmlta  of  the  county  for  Uie  purposes  of 
sale.  The  act  of  1916  and  fh&t  of  1917 
clearly  grants  a  spec^I  privilege  or  m(Hi<HioIy 
to  those  engaged  In  the  cannery  business 
without  any  good  reason  therefor,  and  Is 
discriminatory  class  legislation,  and  repug- 
nant to  article  I,  8  20,  of  the  Constitution 
and  void.  Monroe  v.  Wlthycombe,  84  Or. 
328,  336,  165  Pac.  227;  Hume  v.  Rogue  River 
Packing  Co.,  61  Or.  237,  259,  83  Pac.  301,  02 
Pac.  1065,  96  Pac  865,  31  L.  R.  A.  (N.  S.)  396, 
131  Am.  at  Rep.  732;  Eagle  CUfl  Fishing 
Co.  V.  McUowan,  70  Or.  1,  15,  137  Pac.  766; 
Jones  V.  I'nlon  County,  63  Or.  566,  574,  127 
Pac.  781,  42  L.  K.  A.  (S.  S.)  1035;  State  v. 
Wright,  53  Or.  344,  348,  100  Pac.  296,  21  L. 
R.  A.  (X.  S.)  340,  and  note;  Maxwell  v.  Til- 
lamook County,  20  Or.  495,  26  Pac.  803. 

The  legislative  enactments  of  1015  and 
1917,  above  referred  to,  amending  section 
6360,  L.  O.  U,  being  void,  the  question  arises 
as  to  the  validity  of  this  section  prior  to  the 
anieudmenta.  It  will  be  noticed  that  section 
5:t60,  enacted  in  1007,  is  not  subject  to  the 
objection  which  we  have  Just  considered,  and 
applies  to  all  persons  alike. 

The  rule  Is  stated  In  6  B.  O.  L.  p.  118,  8 
117,  as  follows: 

"An  unconstitutional  law  cannot  operate  to 
suptTsede  any  existing  valid  law  (ChicaBo  I.  & 
L.  R.  Co.  V.  Hackett,  228  U.  S.  550  [33  Sup.  Ct 
581,  67  L.  Kd.  9ti6J),  and  accordingly,  where  a 
clause  repealing  ■  prior  law  is  inserted  In  an 


act,  which  act  is  nooonstitutional  and  v«d,  the 
provision  for  the  repeal  of  prior  laws  will  fall 
with  it,  and  wiU  not  be  permitted  to  iterate 
as  repealing  such  inrior  laws." 


[•]  In  the  present  case  the  amendment  it- 
self, according  to  the  authorities  above  no- 
ticed. Is  void.  There  was  no  attempt  to  enact 
a  diange  of  the  statute,  other  than  by  the 
amendmrat,  or  to  repeal  the  law  as  expressed 
In  section  6360,  L.  O.  L.  If  there  was  no 
amendment  of  section  5360,  then  it  f<^ow3 
that  this  section  remains  Intact  and  valid. 
Portland  v.  Coffey,  67  Or.  507,  515,  135  Pac. 
358;  aty  of  Portland  t.  Scbmldt,  13  Or.  17, 
6  Pac.  221. 

A  further  objection  to  the  constitntlcHianty 
of  the  law  In  question  is  made  that  it  Is  in 
violation  of  subdivision  2,  8  23,  art.  4,  of  the 
Constitution,  which  Inhibits  the  enactment 
of  special  or  local  laws  "for  the  punishment 
of  crimes  and  misdemeanors."  This  ohjec- 
tloa,  U  tenable,  is  applicable  to  section  5360, 
L.  O.  L.,  prior  to  the  void  amendments.  It  Is 
also  urged  that  the  law  is  special  for  the 
reason  that  it  applies  only  to  Coos  county. 
Counsel  for  defendant  dtes  a  wealth  of  au- 
thorities from  other  states  where  the  ctmstl- 
tutions  are  different  from  ours. 

[7]  It  must  be  conceded  that  It  is  within 
the  province  of  the  lawmakers  of  the  state  to 
pn^rly  protect  fish  and  game  by  the  pas- 
sage  of  ac^roifflate  laws.  12  C.  J.  p.  1172. 
8  916.  We  think  it  Is  valid  for  the  Legisla- 
ture to  enact  a  law  prohibiting  the  catching 
of  flsh  or  the  killing  of  game  for  a  certain 
term  of  years,  or  for  a  certain  portion  of  the 
year,  or  to  prohibit  the  taking  of  flsh  or  the 
killing  of  game  In  certain  localities,  where 
the  conditions  are  dlCTeroit  from  those  iu 
other  portions  of  the  state,  or  that  the  taklnff 
of  such  fish,  or  the  killing  of  such  game,  may 
be  restricted  In  quantity  or  number,  or  by 
not  permitting  the  same  for  puriwses  of  sale. 
19  Cyc.  1009,  note  19;  Osbom  v.  Charlevoix 
Circuit  Judge,  114  Mich.  655,  72  N.  W.  982. 

[I]  Where  there  is  no  express  constitution- 
al restriction  against  the  passage  of  local 
laws  by  a  state  Legislature,  the  courts  can- 

j  not  hold  such  laws  void  for  want  of  con- 

I  stitutlonal  authority  to  enact  them,  unless 

j  they  are  clearly  discriminatory  or  merely 
arbitrary.    There  is  a  distinction  between 

'  special  laws  and  class  legislation. 

[>I  The  equality  clause  only  requires  that 
the  law,  when  impartially  applied,  shall 

1  operate  equally  and  uniformly  upon  nil  per- 
sons In  similar  circumstances,  and  confers 
like  privileges  to  all  who  may  comply  with 

i  Its  terms  or  come  within  its  provisions.  It 
does  not  prohibit'  legislation  which  is  limited 

:  either  in  the  objects  in  which  It  is  directed. 

'  or  by  the  territory  within  which  It  Is  to 
operate.  It  merely  requires  that  all  persons 
subjected  to  such  legislation  shall  be  treated 

i  alike  under  like  conditions.  6  R.  O.      |  413, 

>  p.  417, 1 414,  p.  41& 
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In  Matter  of  N.  T.  Blevated  Railroad  Ca, 
70  X.  T.  327,  346;  People  t.  Squire,  107  N.  T. 
593,  14  N.  E.  820,  1  Am.  St.  Hep.  893,  note 
903;  People  v.  Judge,  17  Cal.  547;  State  t. 
Ellet,  47  Ohio,  00,  23  N.  E.  931,  21  Am.  St 
Rep.  772,  note  780-789. 

[10]  Sectlm  S360,  Ll  O.  L.,  bb  enacted  In 
1907,  confers  equal  rigbts  on  all  citizens  of 
tbe  state,  and  subjects  tbem  to  equal  bur- 
dens, and  Imposes  equal  penalties  on  every 
person  who  violates  It.  Although  no  one  can 
ordinarily  enjoy  the  right,  or  be  subject  to 
the  burden,  or  infringe  its  provisions,  with- 
out going  to,  or  being  within  Coos  county. 
It  Is  an  equal  law  and  valid.  State  v.  Griffin, 
69  N.  H.  1,  30  Atl.  260,  41  L.  R.  A.  177,  76 
Am.  St.  Rep.  139,  note  147-154;  Arms  v. 
Ayer,  192  lU.  601,  61  N.  B.  851,  68  L.  R.  A. 
277,  85  Am.  St.  Rep.  357,  360;  Wanser  v, 
Hoos.  60  J.  Law,  482,  38  Atl.  449,  64  Am. 
St  Rep.  600,  614. ,  There  Is  nothing  in  our 
Constitution  to  prevrat  the  enactment  of  a 
local  law  for  the  protection  of  fish  and  game. 
Fouts  V.  Hood  Blver,  46  Or.  492.  004,  81  Pac- 
370,  1  L.  R.  A.  (N.  S.)  483,  7  Ann.  Gas.  1160, 
Is  an  analogous  case  on  this  point.  There 
are  numerous  laws  in  this  state  which  have 
stood  the  test  of  many  years,  prohibiting  the 
killiug  or  slaughtering  of  game  or  the  catch- 
ing of  nsh  at  certain  seasons  of  the  year  in 
certain  localities.  If  all  persons  who  catch 
fish  or  kill  game  in  a  certain  place  within 
this  state  are  subject  to  the  same  law,  and 
the  law  applies  to  every  one  alike,  It  Is  a 
general  law.  In  State  v.  Sturgess,  9  Or.  537, 
539,  this  court  recognized  tbe  validity  of  a 
local  act  of  October  16,  1878,  establishing 
"such  regulations  for  the  protection  of  salm- 
on In  the  particular  locality  embraced  by 
It,  as  the  Legislature  deemed  necessary  and 
expedient.  In  view  of  tbe  peculiar  ctmdltlon 
of  tbe  Columbia  river.  •  •  State  v. 
McGuIre,  24  Or.  366,  33  Pac.  666,  21  L.  R.  A. 
478.  In  Portland  Fish  Co.  v.  Benson,  56  Or. 
147,  108  Pac.  122,  it  was  held,  In  relation  to 
closing  portions  of  a  stream,  that  thin  affects 
the  locallt}',  and  not  the  individual.  Mr. 
Justice  Eakin  said: 

"A  law  that  operates  only  in  a  limited  terri- 
tory to  accomplish  a  specific  purpoac  docs  not 
deny  equal  protection  of  the  laws,  ns  it  affects 
all  persona  equally  and  impartially  who  are 
similarly  situated.  0  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  80." 

In  State  v.  Marco,  183  Paa  653,  decided 
September  9,  1919,  a  statute  making  it  un- 
lawful to  take  certain  fish  by  means  of  purse 
seines  east  of  a  described  line  In  the  Colum- 
bia river,  was  enforced.  In  l4Ktd  t.  Hc^eSi 
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40  Or.  167,  Mr.  Justice  Wolverton  at  page 
172  of  tbe  f^lnlon,  66  Pac.  Tli,  at  page  716 
(01  Am.  St  Bep.  407),  said: 

"A  law  may  be  general,  however,  and  have 
but  a  local  application,  and  It  is  none  the  less 
general  and  aidform  because  it  may  apply  to  a 
designated  class,  if  it  operates  equally  upon  all 
the  subjects  within  the  clesa  for  which  the 
rule  is  adopted;  and,  in  determining  whetlier 
a  law  is  general  or  special,  tbe  court  will  look 
to  Its  substance  and  necessary  operation,  as 
well  at  to  its  form  and  phraseology." 

In  principle  the  question  is  sctUed  in  this 
state.  Tbe  county  of  Coos  was  mentioned  in 
the  statute  as  a  convenient  method  of  de- 
BCriblne  the  waters  thereof,  including  aU 
bays,  hatboTB.  and  inlets  of  the  conntr.  It 
Is  not  suggested  that  on  account  of  the  de- 
scription of  the  restricted  area  the  i^acUcal 
application  of  the  law  would  work  any  In- 
equality on  any  particular  body  of  water  or 
stream,  but  the  contentl<m  is  that  tbe  act 
must  apply  to  tbe  whole  state  in  order  to  be 
valid. 

[11]  Section  saeo.  L.  O.  is  not  sacii  a 
spedal  or  local  lav  ae  comet  within  tb»  in- 
hlbiUon  of  aectiiMi  23,  art.  4,  of  the  Constitu- 
tion, for  the  reasm  It  provides  for  the  punish- 
moit  as  a  misdemeanor  tor  a  vlolntloa  ot  its 
provlaiona,  as  that  la  merely  Incident  to  the 
act  If  tbe  Leglalature  can  mtBst  a  law  for 
the  protectloa  of  flsh  and  game  in  a  certain 
section  or  part  of  the  state,  then  it  follows 
that  the  law  may  be  ouCoroed  by  tbe  punish- 
ment of  a'vi<^atlon  thereof.  The  apparent 
purpose  of  tbe  act  is  for  the  protection  ot 
salt-water  crabs.  Ladd  t.  Utdmes,  40  Or. 
at  page  177,  G6  Pac  714,  01  Am.  St.  Bep.  467; 
Harper  v.  Galloway,  68  Fla.  255,  263,  61 
South.  226.  The  second  proviso  of  the  act  of 
1917  la  to  the  effect  that  it  shaU  apply  to 
canneries  after  July  1.  191&  According  to 
our  view  holding  this  section  of  the  law  prim- 
to  tbe  two  later  attempted  amendments 
valid,  it  Is  unnecessary  to  consider  tbe  effect 
of  this  last  proviso  In  the  act  of  1917,  as  the 
same  result  would  be  obtained  whi<^ever 
way  it  might  be  decided  In  regard  thereto. 

Since  the  act  with  which  the  defendont  was 
charged  by  the  complaint,  and  for  the  com- 
mission of  which  he  was  convicted  and  fined, 
was  In  violation  of  section  6360,  which  is  a 
valid  law,  it  follows  that  the  demurrer  filed 
by  the  defendant  was  properly  overruled,  and 
that  tbe  Judgment  of  the  lower  court  should 
be  affirmed.  It  is  so  ordered. 

McBRIDB,  a  J.,  and  JOHNS  and  HAB- 
BIS,  JJ..  conenr. 
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BUELL  T.  on.  WELL  SUPPLY  CO. 

(No.  10152.) 

(Supreme  Court  of  Oklalioma.   Oct.  14,  VUS^ 

(Svllabut  &v  th€  Court.} 

Apfeai.  and  kbbob  «s>78ft— DiWffaAL  or  ap- 
peal AS  FRIVOLOUS. 
Where  plaintiff  aues  upon  a  promissory  note, 
and  dcfendaat  answers  by  unverified  general 
denial,  and,  upon  motion  of  plaintiff,  judgment 
ia  rendered  for  plaintiff  on  the  pleadings,  an  ap- 
peal, assigning  the  rendition  of  audi  judgment 
as  error,  without  stating  any  defense  to  plala- 
tllTa  action,  will  be  dismiawd  «■  Mvolooa. 

Errw  from  District  Court,  Credc  Coanty ; 
Ernest  B.  Husbes,  Judge. 

Action  by  the  Oil  Well  Supply  Company 
against  J.  Qarfield  Buell  on  a  promlasory 
note.  Judgment  for  plaintiff,  ssd  defendant 
brings  error.  Dismissed. 

John  B.  Mesorve,  ot  Tulsa,  tor  plaintiff  In 

error. 

J.  B.  Bartlett,  of  Tulsa,  And  Smitb  *  Walk- 
er, of  Sapalpa,  for  defoidant  In  errw. 

PER  CURIAM.  On  motion  to  dismiss  the 
appeal,  It  appears  defendant  In  error.  Oil 
Well  Supply  Company,  brought  suit  upon  a 
promissory  note  against  plaintiff  in  error,  J. 
Garfleld  Buell.  The  petition  was  verifled,  a 
copy  of  the  note  being  attached  as  an  exhibit 
and  made  a  part  of  the  petition.  Defendant, 
Buell,  by  way  of  answer  filed  an  nnverifled 
genera)  deniaL  Uptm  motitm  <tf  plaintiff. 
Judgment  was  roidered  on  the  pleadings, 
from  which  Judgment  ttiis  appeal  wns  pros- 
ecuted. 

Under  Oie  towlslona  of  section  itSB,  B.  L. 
1910,  the  all^tlODs  of  the  petition  must  be 
tafeen  as  tme,  idnce  the  answer,  by  way  of 
general  denial,  was  not  Terlfled.  and  on  au- 
thority of  Bnby  T.  Kat  Reserve  Bank,  53  Okl. 
666,  157  Pac.  1198,  and  BUby  t.  Cochran.  47 
Okl.  US,  149  Paa  143,  the  appeal  wUl  be  dis- 
missed, as  frirolons. 

It  Is  so  ordered. 


HART  T.  QBOVB.    (No.  8772J 
(Supreme  Court  of  Oklahoma.   Oct  14|  19190 

(8)/ttahu»  by  the  Court.) 
1.  Justices  or  the  pxaos  «=»63— Car  m- 

FOnU    OFFICZAI.    AC3S    ONLT    IH    BIS  OWH 

TOWNSHIP. 

A  justice  of  the  peace  being  a  townsliip 
officer  under  the  Constitution  and  laws  of  this 
state,  he  can  perform  his  oflldal  acts  only  in 
his  own  townriiip. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Township  Officer.] 


2.  Jusnon  or  tarn  pkaob  Ammm- 
oanoH  or  uooui  wans  uxiova  in  as- 

OTHn  STATB  VOID. 

The  act  <d  the  juatios  ot  tbv  peace  in  Bga- 
ing  and  anthenticating  tbn  netai  herda  while 
riding  in  a  rister  state  was  void. 

S.  JuancBS  or  tbs  veaox  49164(2)— Appel- 

LATB  JVBIBDZGTIOH  BASKO  OH  THAT  W  JUI- 

Proceedings  in  the  appellate  ooort  are  bssed 
upon  the  Jnetice  of  the  peace  transcript,  with- 
out whidi  it  has  no  JuiisdictloD  of  the  sabject- 

matter. 

JSrror  from  District  Court,  Payne  Coanty. 

Action  between  D.  B.  Hart  and  H.  E. 
GroTft.  From  the  action  of  the  district 
court  in  dismissing  an  appeal  from  a  Jus- 
tice of  the  peac^  Ona  former  brings  error. 
Affirmed. 

Geo.  B.  Bingham,  of  Drumright,  John  P. 
Hickam,  of  StiUwater,  and  McNeill  ft  Mc- 
Neill, of  Pawnee,  for  plaintiff  in  error. 

Biddison  ft  Gore,  of  Tulsa,  for  defendant 
In  tnat. 

KAXE,  J.  This  ia  an  appeal  from  the  ac- 
tion of  the  district  court  of  Payne  coonty  in 
dismissing  an  appeal  from  a  Judgment  of  a 
Justice  of  the  peace. 

One  of  the  grounds  upon  which  the  ai^teat 
was  dismissed  by  the  district  court  arose  as 
follows:  It  seems  that  after  the  Judgment 
was  rendered  In  the  Justice  court,  and  before 
a  transcript  of  the  record  was  made  up  and 
authenticated,  the  Justice  of  the  peace  became 
ill  and  was  removed  to  the  Soldiers*  Home 
at  Leavenworth,  Kan.,  where  the  transcript 
was  finally  signed  and  authenticated  by  him. 

[1-Sl  It  is  the  contention  of  counsel  for 
defendant  in  error  that,  a  Justice  of  the 
peace  being  a  township  officer  under  the 
Constitution  and  laws  of  this  state,  be  can 
perform  his  official  acts  only  in  his  own 
township.  The  act  of  the  Justice  of  the  peace 
in  signing  and  authenticating  the  record 
herein  was  void,  and,  there  being  no  tran- 
script before  the  district  court,  it  proi>crly 
dismissed  the  appeal  on  that  ground. 

We  tblnk  this  contention  is  well  taken. 
In  Lelber  v.  Argaubrlght,  25  Okl.  177,  105 
Pac.  341,  it  was  held  that  a  Justice  of  the 
peace  Is  a  township  officer,  under  the  Con- 
stitution, and  cannot  be  a  county  or  state 
officer.  It  is  true  that  justices  of  the  peace 
are,  In  a  sense,  Justices  of  the  peace  in  their 
respective  counties,  and  also  in  the  state. 
It  is  true  that  a  Justice  of  the  peace  may, 
in  his  own  township,  perform  the  duties  of 
an  examining  magistrate  In  cases,  or  hear 
cases  arising  in  any  part  of  his  county ;  it 
is  also  true  that  he  may,  within  his  own 
township,  issue  criminal  process,  to  be  serv- 
ed in  any  part  of  the  state ;  but  it  does  Dot 
follow,  from  these  powers  given,  that  he 
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may  go  Into  any  part  of  the  county,  or  any 
part  of  the  state,  and  there  perform  official 
acta.  He  can  perform  his  official  acts  only 
In  bla  ovvn  township. 

The  action  of  the  Justice  of  the  peace  being 
void,  the  motion  to  dismiss  the  appeal  was 
properly  sustained,  under  the  general  rule 
which  Is  stated  In  24  Cyc  708,  as  follows: 

"Proceeding  In  tlie  appell&te  court  are  baaed 
upon  the  justice  of  the  peace  transcript,  with- 
out which  it  has  no  jurisdiction  of  the  subject- 
matter.  The  contents  of  the  transcript  on  ap- 
peal are  prescribed  by  statute,  and  nsnally  con- 
sist of  a  certified  copy  of  the  record  of  the 
proceedings  before  the  justice  of  tht  peace  and 
all  the  original  papers  and  process  and  the 
original  appeal  bond." 

This  ground  for  dismissing  the  appeal 
being  well  taken,  it  is  unnecessary  to  notice 
the  other  grounds. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  is  affirmed. 

OWEN,  C.  J.,  and  SHARP,  HAERISON, 
JOHNSON,  and  PITCHFORD,  JJ.,  concur. 

McNKZLL,  J.,  dlsqnaUfled,  not  parUcipa^ 
lug. 


BASS  T.  GITT  OF  ATOKA  et  aL  (Ma  M66.) 
(Supreme  Court  of  OlElaboms.   Oct  14,  19190 

(Syilabua  hy  the  Gotirt.) 

Appral  and  xkbob  «=9l001(l)  —  JUDOinifT 
BEA80NABLT  BUPPOBTKD  BT  KTIDKNOI  CON- 

CLU8IVB. 

Where  the  only  error  complained  of  Is  that 
the  verdict  of  the  jury  and  the  judgment  thereon 
are  not  supported  by  the  evidence,  where  there 
is  any  evidence  reasonably  ten^ng  to  support 
the  verdict,  the  same  must  be  sustained.  Held, 
from  an  examination  of  the  record,  the  evidence 
reasonably  tends  to  support  the  verdict  of  the 
Jury  and  Uie  judgmtet  of  tbe  court  approving 
same. 

Error  from  District  Conrt,  Atoka  County ; 
J.  H.  Llnebaugh,  Judge. 

Action  by  Ainos  E.  Bass  against  tbe  City 
of  Atoka  and  J.  E.  Davis.  Judgment  for  de- 
fendant City  of  Atoka,  and  plalntifC  brings 
error.  Affirmed. 

McPherren  ft  Cochrao,  of  Dnrant,  for 
plaintiff  In  error. 

Ira  J.  Bantfl  and  I.  Lu  Cook,  both  of  Atoka, 
for  defendant  in  error  city  of  Atoka. 

OWEN,  a  J.  This,  action  was  begun  by 
plaintiff  In  error,  Bass,  against  the  city  of 
Atoka,  to  recover  on  a  claim  alleged  to  be 
due  from  the  city  to  J.  B.  Davis,  and  bf  Da- 
vis, ass^ed  to  Bass.  The  dty  answered, 
denying  any  indebtedness  to  Davis.  The 


case  was  tried  to  a  Jury,  and  verdict  ren- 
dered Id  favor  of  the  city.  The  only  error 
presented  by  counsel  Is  that  the  verdict  of  the 
jury  and  tbe  Judgment  thereon  are  not  sup- 
ported by  the  evidence. 

There  was  a  sharp  conflict  In  the  evidence 
— the  dty  claiming  to  have  paid  Davis  the 
full  amoimt  due  under  his  contract;  Davis 
admitting  he  received  the  amount,  but  duliii- 
Ing  a  portion  of  the  amount,  by  an  arron;;c- 
ment  with  the  mayor,  was'to  reimburse  him 
for  expense  Incurred,  and  was  not  api)lted  to 
the  credit  of  the  dty's  indebtedness  to  him. 
This  Issue  was  submitted  to  the  Jury  under 
proper  instruction,  and,  the  evidence  reason- 
ably tending  to  support  the  verdict,  such 
verdict  and  judgment  thereon  must  be  sus- 
tained. Muskogee  Elec.  Tract.  Co.  v.  Rye, 
38  Okl.  93,  132  Pac  336. 

Therefore  the  Judgment  of  the  trial  court 
is  affirmed.  ' 

KANE,  JOHNSON,  H6NEILU  and  HIG- 
GZMS,  JJ.,  concur. 


mJLtS  et  aL  T.  MID-CONTINENT  OIL  & 
GAS  CO.   (No.  5279.) 

(Supreme  Court  of  OUahona.  Oct  14,  1919.) 

(ByUttiua  hp  <J^a  Oomrt.) 

Appeal  and  ebbob  ^s>7TS(2}— Abandonkent 
puseian  oh  pailubx  to  warn  bbuet. 
Where  a  cause  has  been  regularly  assign- 
ed for  lubmlssion,  and  the  pla^tiff  in  error 
fails  to  file  brief,  or  offer  any  excuse  for  not 
doing  so,  it  wilt  be  presumed  that  the  appeal 
liaa  been  abandoned,  and  the  same  wUI  be  dis- 
missed. Bale  7  of  this  Court  (166  Pa&  vil). 

Error  from  District  Court,  Muskogee  Coun- 
ty; B.  O.  Allen,  Judge. 

Acti<m  by  Kenneth  H.  Murchlson  against 
tbe  Mid-Continent  Oil  &  Gas  Company,  with 
garnishment  against  the  Cudahy  Refining 
Company,  and  Intervention  by  Jeff  D.  Ellis 
and  A.  W.  Patterson,  claiming  money  In 
hands  of  the  garnishee.  Judgment  for  de- 
fendant, and  Interveners  bring  error.  Dis- 
missed. 

Preston  C.  West,  of  Tulsa,  for  plaintiffs  In 
error. 

Ramsey  ft  Tbomas,  of  Muskogee,  for  de> 
fondant  In  error. 

PER  CURIAM.  This  proceeding  In  error 
Is  brought  to  review  the  Judgment  of  the  dis- 
trict court  of  Muskogee  county,  Okl.,  in  the 
case  where  Kenneth  H.  Murdilson  was  plain- 
tiff and  Mld-Continent  OU  &  Gas  Company, 
a  corporation,  was  detendant,  and  the  Cuda- 
hy Boning  Company  was  a  garnishee.  In 
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Bald  cauie  plaintiffs  in  error  Intervened, 
claiming  Uie  moneys  In  the  bands  of  Qie 
Cndaby  Reflulug  Company,  a  garnUhee,  whlcb 
was  also  claimed  tbe  Mid-Continent  Oil  & 
Gas  Conipanr.  Judgment  was  rend»ed  in 
(ator  of  the  Mid-Continent  OU  &  Gas  Com- 
pany, and  the  iDtwreners,  iilaiutlffs  in  error, 
appealed. 

Xeltlier  party  to  tliis  appeal  haa  served  or 
filed  briefs,  aa  required  by  the  rules  of  this 
court,  or  offered  excuse  tor  failure  to  do  so. 
Where  a  cause  has  been  regularly  assigned, 
for  submission,  and  submitted,  and  the  plain- 
tiff la  error  fails  to  file  a  brief,  or  to  offer 
any  excuse  for  not  so  doing,  it  will  be  pre- 
sumed that  tbe  appeal  bas  been  abandoned, 
and  the  same  will  lie  dismissed ;  and  it  la  so 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  BLASSING- 
AME  &  WOODWARD.    (No.  4458.) 

(Supreme  Court  of  Oklahoma.    Oct  14,  1919.) 

(Sgllahut  bv  tke  Court.) 
Appeal  abd  xbbox  ^3>6!Ki(3)  —  Disussai. 

FOB  FAILURE  TO  FILE  CASS-UAOB  IN  TilXL 

coinrr. 

Where  tbe  case-made  was  not  filed  among 
the  papers  to  the  rase  in  the  trial  court,  as  re- 
quired by  section  5242,  Rev.  Laws  1910,  the 
case-made  will  be  stricken  from  the  files  of  this 
court,  and  the  appeal  by  sach  caM-made  dis- 
missed. 

Error  from  District  Court,  Jadcsim  Coun- 
ty; Frank  Mathews,  Judge, 

Action  between  the  St  Louis  &  San  Fran- 
cisco Railroad  Company  and  Blasslngame  & 
Woodward,  a  ct^artnersblp.  Judgment  for 
the  latter,  and  the  former  brings  error.  Dis- 
missed. 

W.  F,  Evans,  of  St-  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  and  J.  H.  Grant,  both  of 
Oklahoma  City,  for  plaintiff  in  error. 

G.  E.  Thorpe,  of  Altus,  J.  Winfield  Scott, 
of  Durant,  and  S.  B.  Garrett,  of  Altus,  for 
defendant  In  error. 

Pt:R  CURIAM.  This  cause  was  dismissed, 
in  an  opinion  prepared  by  Commissioner 
Brewer,  for  the  reason  that  the  case-made 
did  not  appear  to  have  been  filed  lunong  the 
papers  iu  the  case  In  the  trial  court,  as  re- 
quired by  sectiop  5242,  Rev.  Laws  1910. 
The  motion  to  reinstate  tbe  cause  was  sus- 
tained, and  plaintiff  In  error  granted  leave 
to  withdraw  the  case-made  for  the  purpose 
of  correction,  and  to  show  that  same  was 
in  fact  filed  with  the  clerk  of  the  trial 
court.  Tlie  trial  judge  refused  to  order  the 
correction,  and  the  case-made  was  returned 
to  tills  court,  toKether  with-  controverting 


BffidaTits.  Upon  farOier  conidderatlfm  it 
does  not  sufficiently  ms^eax  that  tbe  case- 
made  was  filed  with  tbe  dork  In  the  trial 
court,  as  required  under  tbe  provisions  of 
section  S242,  supra.  Therefore  the  case-made 
must  be  stricken  from  the  files  in  this  court 
(Wyant  t.  Bettvers.  49  Okl.  ao.  160  Pae. 
480),  and,  there  bdng  no  transcript  of  the 
record  of  proceedings  in  the  trial  court,  tbp 
appeal  will  be  dismissed. 


CURTIS      HARRIS  et  aL   (Na  10048J 
(Supreme  Court  of  Oklahoma.   Oct  28,  1919.) 

(SylUbua      (ks  C&urt.) 

1.  MXITXS  ANO  IfXKXKALS  ^>73— OH.  ANn  GAS 
LKASB  CONBTBUED  StSOKGLT  AOAINSI  LES- 
SEE. 

Oil  and  gas  leases  in  this  jurisdictioQ  are 
construed  strongly  against  the  lessee  and  in 
faVor  of  the  lessor,  and  where  its  terms  will  per- 
mit under  the  rules  of  law,  socb  lease  will  be 
construed  so  as  to  promote  devdopment  and 
prevent  delay. 

2.  Mikes  and  vineralb  *3>78(l)-TufB  as 

ESSENCE  OF  OIL  AND  OAS  XBASE. 

Where  an  oil  and  gas  lease  expressly  pro- 
vides that  rights  of  parties  shall  terminate  if 
no  well  be  drilled  within  a  fixed  period,  un- 
less the  lessee  on  or  before  that  date  shall  pa; 
or  tender  to  the  lessor  a  fixed  sum,  the  right 
to  defer  drilling  is  an  option,  end  time  is  of 
tlM  easHtce  of  the  contract 

3.  Minks  and  minerau  <8=>78(2)— Quictino 

TITU;  URDEK  oil  and  OAS  LEABK  TEBUINATES 
BT  ITS  TBBUB. 

A  court  of  equity  will  refuse  to  quiet  title 
under  an  oil  and  gas  lease  where  a  well  was 
not  completed  or  psymeot  tendered  within  a 
period  fixed  under  an  express  provision  that  the 
lease  should  terminate  as- to  both  parties,  un- 
less a  well  was  completed  or  payment  tendered. 
To  refuse  plaintiff  relief  is  not  to  declare  a  for- 
feiture, the  lease  having  terminated  by  its  ex- 
press terms. 

4.  Appeal  akd  ebrob  «=s»1011{1)— Jtidgmbnt 
conclusive  on  conflicting  evidence. 

Where  there  is  a  conflict  of  evidence  as  to 
whether  the  agent  of  the  lessor  verbally  agreed 
with  the  lessee  for  an  extension  of  time  in  which 
to  complete  a  well  or  make  j^yment,  and  the 
trial  court '  makes  a  general  finding  In  favor 
of  tbe  lessor,  the  judgment  will  not  be  set  aside 
unless  against  the  dear  weight  of  the  evidence. 

Error  from  District  Court,  Wagoner  Coun- 
ty; W.  J.  Campbell,  Judge. 

Action  to  quiet  title  by  M.  Curtis  against 
Luclnda  Harris  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 
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Nonnan  Barker,  of  BartlesrlUe,  Watts  & 
Summnv,  of  Wagoner,  and  HcOnlre  &  De- 
vereux,  of  Tulsa,  for  plaintiff  In  error. 

W.  O.  RlttenbouBe,  of  Wagoner,  and  Ben]. 
O.  Conner,  of  Talsa,  for  defendants  in  error. 

OWEN,  O.  J.  Tbe  lease,  nnd^  wtalcb  this 
action  was  brought,  was  for  a  term  of  five 
years,  and  as  long  thereafter  as  oU  or  gas 
might  be  produced  from  the  itremlaea,  but 
contained  the  express  proTlslon: 

"If  no  well  be  eonpleted  on  said  land  on  or 
before  the  8th  day  of  Janaarr,  1917.  thi«  lease 
shall  termmate  as  to  both  parties  unless  the  lea- 
see on  or  before  that  date  shall  pay  or  tender  to 
the  lessor  *  •  •  the  sum  of  $40,  which  shall 
operate  as  a  rental  and  cover  the  privllese  of 
deferring  the  completion  of  a  well  for  twelve 
months  from  said  date." 

The  question  presrated  Is  whether  the 
lease  expired  by  its  terms  on  January  8, 1917, 
no  having  been  completed  paymmt 
tendered  prior  to  that  time. 

Counsel  urge  that  to  deny  plaintiff  Jndg- 
ment  quieting  title  is  to  declare  a  forfeiture 
of  bis  lease;  that  time  is  not  of  the  essence 
of  the  contract,  and  forfeiture  should  not  be 
declared  for  the  reason  that  payment  was 
tendered  within  a  reasonable  time  after  It 
was  due. 

[1]  Oil  and  gas  leases  In  this  jurisdiction 
are  construed  strongly  against  the  lessee  and 
in  favor  of  the  lessor.  New  State  Oil  &  Gas 
Co.  V.  Dunn,  182  Pac.  514;  Superior  Oil  Co. 
V.  Mehlln,  25  Okl.  809,  108  Pac.  645,  138  Am. 
tit  Rep.  942.  And  where  its  terms  will  per- 
mit, under  the  rules  of  laWf  such  lease  will 
be  construed  so  as  to  promote  development 
and  prevent  delay.  New  St  O.  &  O.  Co.  v. 
Dunn,  supra;  Farafllne  Oil  Oo.  T.  Oruoe,  1^ 
Pac.  716. 

[2-4]  Under  the  express  and  unequivocal 
terms  of  the  lease,  the  rights  of  both  parties 
were  to  terminate  January  8,  1917,  If  a  well 
was  not  completed,  unless  tbe  lessee  elect* 
ed  to  avail  himself  of  tbe  option  to  delay  the 
completion  of  such  well  by  paying  the  stipu- 
lated rental  In  advance.  The  lessee  was  not 
bound  to  pay  the  rental,  but  payment  was  a 
condition  precedent  to  his  right  to  defer  drill- 
ing. The  rule  contended  for,  which  seeks 
to  prevent  forfeiture,  has  no  application. 
The  lease  terminated  by  its  terms  on  tbe  8th 
of  January,  no  well  having  been  drilled,  no 
payment  tendered,  and  no  facts  appearing 
that  amount  to  a  sufficient  legal  excuse  to 
relieve  the  lessee  from  the  effect  of  neither 
completing  a  well  nor  paying  the  stipulated 
rental.  Lessee's  right  to  defer  drilling  was 
merely  an  option  and  time  Is  of  the  essence 
of  the  contract.  He  lost  his  opportxmlty  to 
defer  the  drilling,  by  not  performing  a  con- 
dltloii  required  of  him,  and  which  right  was 
to  be  paid  for  In  advance  when  obtained. 
Boss  v.  Sanderson,  162  Pac.  709,  L.  R,  A. 


1917C.  879 ;  Mand  OU  &  Gas  Co.  t.  Bodkin. 
180  Pac.  950;  Bearman  v.  Dux  Oil  A  Gas  Co., 
166  Pac.  199;  Pora.  Eq.  Jur.  S  455. 

It  is  contended  by  plaintiff  that  he  hr.d  an 
oral  agreement  with  the  son  of  Ludnda  Har- 
ris, with  whom  he  negotiated  the  lease,  to 
the  effect  he  would  be  given  the  full  period 
of  one  year  from  delivery  of  the  lease  In 
which  to  complete  a  well  or  make  paymeot, 
and  that  the  lease  was  not  delivered  to  him 
until  January  13th.  The  evidence  was  con- 
flicting as  to  whether  there  was  such  an  un- 
derstanding. The  trial  court  made  a  general 
finding  In  favor  of  tbe  defendant,  and,  not 
being  clearly  against  the  weight  of  the  evi- 
dence, that  finding  will  not  be  disturbed. 

Tbe  Judgiaent  of  tbe  trial  court  Is  afQrmed. 


SHARP,  PITCHFORD, 
HZQGIMS,  JJ..  concur. 


McNeill,  and 


DNOLB  SAM  OIL  CO.  v.  RICHARDS  et  aL 
(No.  4916.) 

(Supreme  Court  of  Oklahoma.   Oct.  14.  1919.) 

(Byllalma  hv  <A«  Court.) 

1.  Mines  awd  laNEBAu  €=>74— Constbdc- 
■noN  or  option  contract— "Afteb  the  com- 

PUmoH  or  A  WELL." 

Tbe  words  "after  the  completion  of  a  well." 
as  used  in  the  option  contract  involved  herein, 
are  words  of  ^ain  meaning  and  aigniflcancc 
(citing  Words  and  Phrases.  Complete). 

2.  Minks  and  miiEBALa  «S9>74— Tub  of  com- 
pletion or  A  WELL  UNDER  OFTION  CON- 
TRACT. 

Record  examined,  and  held  that,  giving 
these  words  their  ordinary  meaning,  tbe  uncon- 
tradicted evidence  shows  that  the  well  involv- 
ed in  this  action  was  completed  on  die  28th 
day  of  November,  1912,  after  It  bad  been  soc- 
cessfnlly  shot,  and  commenced  flowing  oU  in 
large  quantities. 

Error  from  IMstrlct  Gonrt,  Pawnee  Coun- 
ty; I*  M.  Foe,  Judge. 

8xdt  for  injunction  by  the  Uncle  Snm  Oil 
Company  against  A.  M.  Richards  and  oUiers. 
Temporary  Injunctloa  dissolved  upon  final 
tieorlng,  and  decree  entered  for  defendants, 
and  plaintlfl  brings  error.  Reversed  and 
remanded,  with  directions  to  enter  judgmait 
for  plaintiff. 

Albert  L.  WUson  and  Mark  T.  Wilson,  both 
of  Kansas  City,  Mo.,  for  plaintiff  lu  error. 

DiUard  &  Blake,  of  Tulsa,  for  defendants  In 
error. 

KANE,  J.  This  was  a  suit  in  equity,  com- 
menced by  the  plaintiff  In  error,  plaintiff 
below,  against  the  defendants  In  error,  de- 
fendants below,  for  tbe  purpose  of  enjoining 
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ftnd  nwtrainlng  two  of  the  defendants  from 
assisulng  a  certain  oil  and  gas  lease  and  all 
the  defendants  from  entertug  vpoa  tbe  leased 
prmilses  or  otherwise  Interfering  with  the 
development  and  control  thereof  by  the  plaln- 
tllT.  Hereafter,  for  convenleDce,  tbe  parttes 
will  be  designated  "plaintiff"  and  "defend- 
nnts,"  respectlTely,  as  tb^  appeared  in  tbe 
trial  court. 

After  the  petition  was  filed  tbe  trial  court 
Knmtcd  a  temporary  injunction  as  prayed 
f(ir.  wblcb  was  dissolved  upon  final  hearing, 
niid  a  decree  entered  in  favor  of  the  defend- 
lints.  It  Is  to  reverse  this  action  of  tbe  trial 
court  that  this  proceeding  In  error  was  cora- 
niGured.  As  the  only  question  necessary  to 
notice  turns  upon  an  examination  of  the 
evidence,  no  detailed  statement  of  tlie  Issues 
joined  by  the  pleadings  Is  required.  The 
record  shows  that  the  evidence  over  which 
there  is  no  conflict  establishes  the  material 
facts  to  be  substantially  as  follows: 

The  defendant  Richards  was  the  owner 
and  holder  of  tW9  oil  and  gas  leases  cover- 
ing the  north  half  of  a  certain  section  of 
land,  which  he  bad  been  holding  without 
drilling  for  about  two  years  prior  to  tbe  ex- 
ecution of  tbe  contracts  with  the  plaintiff 
which  form  the  basis  of  this  action;  that 
prior  to  August  12. 1912,  the  defendant  Rich- 
ards conveyed  an  undivided  one-eighth  In- 
terest In  said  leasehold  to  the  defendant 
Blake;  that  on  the  2Sth  day  of  August,  1012, 
Richards  and  Blake,  being  desirous  of  hav- 
ing tbeir  leasehold  tested  for  oil  and  gas, 
assigned  one  of  said  l^ses  to  the  plaintiff, 
by  the  terms  of  whidk  assignment  the  Uncle 
Sam  011  Company,  tbe  plaintiff,  obligated  it- 
self to  go  U[>on  said  pre  ml  see  and  complete 
a  well  tbereon  for  oil  and  gas  to  the  Bartlea- 
ville  sand  within  60  days,  or  pay  to  said 
Richards  and  Blake  the  sum  of  ^,000,  and 
on  the  same  day  Richards  and  Blake  also 
executed  an  option  omtract  covering  tbe 
northwest  quarter  of  said  section,  which  con- 
tained the  f<riIowlng  provision: 

"It  Is  understood  and  agreed  that  the  said  the 
Uncle  Sam  OU  Company  shall  have  the  rights 
and  privileges  under  this  optitm  for  a  pmod  of 
thirty  (30)  days  after  the  completion  of  a  well 
by  the  said  the  Uncle  Sam  Oil  Company,  on 
tbe  said  southeast  quarter  of  the  northwest 
quarter  of  section  9,  township  20  north,  range 
8  east  I.  M.,  In  PsTi-nec  county,  Oklahoma,  and 
it  shall  pay  one-half  of  the  purchase  price  of 
said  Ieiif:e  and  leasehold,  the  sum  of  two  thou- 
sand dollars  ($2,000),  and  shall  have  ninety 
(90)  days  from  the  date  of  the  first  payment 
in  which  to  pay  the  balance  or  two  tiiousand 
dollars  (92,000);  the  said  sum  of  four  thousand 
dollars  ($4,000)  bong  the  amount  to  be  paid  in 
full  for  said  lease  and  leasehold." 

After  tba  executUm  and  delivery  of  these 
contracts  the  defendant  William  Blake  as- 
signed to  the  plaintiff  his  undivided  <me- 
elghth  Interest  In  the  northwest  quarter  of 
said  lectloiL  Immediately  after  the  delivery 


of  tiieae  Instrnments  ttie  pMntlff  went  into 
possession  of  the  leased  premises  and  coio- 
menced  to  drlU  a  teat  well  in  strict  compli- 
ance with  the  terms  of  Its  contract,  reat^g 
the  BartlesviUe  sand  on  the  28th  day  oC 
October,  1012;  that  at  this  depth,  on  the 
Slat  day  of  October,  the  well  commenced 
Sowing  oil  and  water  to  the  amount  of  TO 
barrels  per  day,  which  was  kept  blo^vu  out  of 
the  well  by  a  strong  pressure  of  natural  giis, 
which  caused  the  oil  and  water  to  blend  In 
such  combination  as  to  produce  a  valueless 
substance  known  in  the  oil  business  as  B.  S. 
At  this  point  the  well  was  plugged,  ond 
thereafter  successfully  shot,  and  on  the  27th 
day  of  November  following  It  commeui'ed 
Bowing  oil  at  the  rate  of  800  tutrrcls  per  day. 
It  is  not  charged  that  there  was  any  ttad 
faith  or  lack  of  diligence  on  the  part  of  the 
plaintiff  in  its  efforts  to  comply  with  tbe 
terms  of  Its  option  contract  with  Richards 
and  Blake;  the  sole  question  In  the  case 
being:  When,  in  these  circumstances,  was 
the  well  completed? 

The  plaintiff  contends  that  It  was  com- 
pleted on  the  28th  day  of  November,  1912, 
after  it  had  been  successfully  shot  and  com- 
menced flowing  oil  in  large  quantities.  On 
the  other  band,  tbe  defendant  contends  that 
the  well  was  complied  on  the  28tb  day  of 
October,  1912,  when  the  BartlesviUe  sand 
was  reached.  If  the  first  contention  Is  sus- 
tained. It  Is  conceded  that  tbe  plaintiff  strict- 
ly performed  the  conditions  of  Its  option 
wltliin  the  time  stipulated  and  should  pre- 
vail, and  that  if  the  second  contention  is  sus- 
tained the  defaidants  moat  prevail.  We 
think  there  Is  but  one  reasonable  answer  to 
the  questloii  thua  presoited,  and  that  la,  that 
the  well  waa  completed  aa  the  28th  day  of 
November,  1912,  when  tt  was  successfully 
shot  and  commenced  to  flow  oil  In  large 
quantities. 

[1, 2]  It  Is  obvious  that  the  parties  eitered 
Into  tl»e  contracts  hereinbefore  referred  to 
for  the  sole  purpose  of  testing  the  leasehold 
Involved  for  oil  and  gas.  It  was  assumed 
that  completing  a  well  to  the  BartlesviUe 
sand  would  be  adequate  for  this  purpose,  and 
so  it  was.  Drilling  to  the  BartlesviUe  sand 
demonstrated  at  once  that  the  leasehold  con- 
tained both  oil  and  gas,  but  the  mere  drilling 
to  this  depth  did  not  determine  whether  these 
substances  could  be  produced  In  paying  quan- 
tities. The  well,  as  we  have  seen,  commenci^l 
flowing  oil  and  water,  whl(4i  was  being  b1on-n 
out  by  eudi  a  strong  pressure  of  natural  gas 
as  to  produce  a  valueless  substance  known 
as  B.  8.  At  this  period  It  was  Impossible  to 
say  whether  the  well  would  prove  to  be  a 
paying  gas  well,  an  oil  well,  or  a  dry  hole. 
Obviously  It  was  sdll  Incumbent  upon  the 
plaintiff  to  do  something  else  In  order  to 
ocnnplete  tbe  well  to  a  p^t  where  It  could 
be  determined  to  which  of  these  classes  the 
well  beKmged.  This  the  philntiff  did  In  tbe 
concededly  aioroved  manner  for  doing  sudft 
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work  In  tbat  field,  with  very  satlsfnctoTr  re- 
salta.  In  the  drcnmstances,  no  g->nil  reason 
appeals  tor.  giving  the  words  "completion  of 
a  well,"  or  the  word  "comidete,"  any  peculiar 
meaning  or  significance.  Webster's  New  In- 
tematlcHial  Dictionary  defines  "coouiletlon," 
tbe  word  used  In  the  option,  as  follows: 
"Act  or  process  of  making  complete^"  Tbe 
same  work  defines  tbe  word  "comjAeted"  as 
follows: 

"Filled  up;  with  no  part.  Item,  or  element  lack- 
ing; tree  from  deficiency;  entire;  perfect; 
brought  to  an  end ;  a  final  or  intended  condition; 
eonelnded;  cumtletedL" 

For  Judicial  definitions  see  2  Words  and 
Phrases.  1366. 

Giving  these  words  their  ordinary  meaning, 
w«  are  fully  convinced  tbat  there  la  not  a 
particle  of' evidence  in  the  record  sustaining 
the  concluslou  of  the  trial  court,  that  tbe 
well  was  completed,  that  Is,  tbat  It  was 
brought  to  an  end,  or  to  a  finish,  or  an  in- 
tended condition,  on  tbe  2Sth  day  of  October, 
1912.  The  briefs  of  coimsel  disclose  some  con- 
troversy as  to  the  rule  which  should  govern 
this  court' in  examining  the  evidence;  that 
Is,  whether  the  rule  applicable  to  suits  in 
equity  or  the  rule  ai^licable  to  actions  at  law 
should  be  applied.  We  think  this  Is  Immate- 
rial. In  onr  Judgment  there  Is  no  material 
conflict  in  tbe  evidence,  and  no  evidence 
whatever  which  In  either  event  reasonably 
tends  to  sustain  the  conduslm  reached  by 
the  trial  court. 

For  the  reasons  stated,  the  judgmrat  of 
the  court  below  Is  reversed,  and  tbe  cause 
remanded,  with  directions  to  enter  Judgment 
In  favor  of  tbe  plaintiff. 

All  tbe  Justices  concur,  exc^t  McNBILL, 
3^  not  ittrtlclpatli^C. 


J.  B.  KLEIN  IRON  ft  FOUNDRY  CO.  t.  A. 
a  MATS  ft  CO.    (Now  94640 

(Supreme  Court  of  Oklahoma.   Oct  14,  1019.) 

(Syllahui  hn  ihe  Court.) 
1.  Mechanics'  librb  «=>239,  280(4)— On  »r- 

FOBCBUENT  OF  eUBCONTBACTOB'S  LIEN,  KVI- 
DlNOa  OF  FATMENT8  BT  OWNER  ADU1SSIBU. 
In  an  action  against  the  owner  of  a  bond- 
ing to  enforce  a  subcontractor's  lien,  evidence 
of  payments  made  by  tbe  owner  to  the  contrao- 
tor,  who  in  turn  paid  the  money  thas  received 
to  subcontractors,  laborers,  and  artisans  during 
the  60  days  within  which  they  otherwise  would 
have  been  entitled  to  file  liens,  is  admissible; 
and,  where  the  cost  exceeds  the  contract  price, 
the  owner  is  entitled  to  credit  for  such  pay- 
ments to  the  extent  of  the  pro  rata  amoants 
which  the  other  subcontractors,  etc,  would  have 
been  entitled  to  if  tfadr  liens  had  been  filed. 


2.  Mechanics'  xjxns  «=a254(2)— In  action 

TO  ENFOBCE  UBN  OF  SPBCOJTTR ACTOR.  OWN- 
XB  ICAT  SET  OFF  DAICAOES  BT  CONTBACTOX'fl 
nXLAT. 

In  a  suit  a  subcontractor  to  enforce  a 
lien  againat  the  owner  of  the  building,  the  own- 
er  may  offset  any  actual  damages  which  he  has 
snstained,  caused  by  the  contraetM's  failore 
to  complete  the  building  in  time,  provided  the 
damages  are  sodi  as  may  ha  said  to  have  been 
in  the  contemplation  of  tlw  parties  whoi  the 
contract  waa  made. 

Brror  fn»n  District  Oonrt,  Bxtbu  COao^; 
Jesse  M.  Hatdiett;  Judge. 

Action  by  J.  B.  Klein  Iron  ft  Foundry 
Company  against  A.  B.  Hays  ft  Co.,  contrac- 
tor, W.  T.  Bomett,  owner,  and  other  claim- 
ants, with  claim  for  8et-<^  by  tbe  owner. 
From  a  judgment  allowing  certain  credits  to 
the  owner  and  giving  the  lien  claimants  a 
percentage  of  th^r  claims  with  Judgment  for 
foreclosure,  plaintiff  and  ottier  dalmants 
bring  error.  Affirmed. 

Utterback  ft  MacDonald,  of  Durant,  for 
plaintiffs  In  error. 

Hayes  ft  Mcintosh,  Victor  a  Phillips,  and 
W.  H.  Rltfili^,  all  of  Durant,  tor  defendants 
in  wror. 

EANB,  J.  This  was  an  actltm  to  foreclose 
a  subcontractor's  ll«i  commenced  by  the 
plaintiff  In  error,  against  A.  B.'  Mays,  tbe 
contractor,  W.  T.  Bennett;  tbe  owner,  and 
various  other  lien  claimants.  The  petition 
was  In  the  usual  form  and  stated  faces  suOi- 
cleut  to  constitute  a  cause  of  action.  Tbe 
answer  of  Bennett,  the  owner,  consisted  of  a 
general  denial  and  affirmative  defenses  to  the 
effect  that,  by  reason  of  the  failure  of  A.  B. 
Mays  ft  Co.,  to  carry  out  the  terms  of  his 
building  coDtrajct,  said  Bennett  was  compel- 
led to  take  charge  of  the  construction  of  said 
buUding,  wbldi  he  did,  and  to  complete  said 
building  as  per  the  terms  of  said  contract; 
that  he  expended  In  finishing  said  building 
the  sum  of  $4,160,  all  of  which  was  for  labor 
and  material  within  the  purview  of  said 
original  contract:  that,  while  the  amount  tbe 
owner  agreed  to  pay  the  original  contractor 
was  the  sum  of  $6,600,  the  total  paid  to  the 
contractor  In  completing  said  building  aggre- 
gated $9,700;  tbat,  by  reason  of  the  contractor 
falling  to  finish  the  building  within  the  time 
prescribed  by  the  contract,  said  owner  was 
damaged  in  tbe  aum  of  $970,  the  sum  being 
the  amount  of  rent  lost  upon  the  ground  fioor 
and  the  sum  of  $300,  the  sum  being  the 
amount  of  rent  lost  1^  reason  of  being  un- 
able to  rent  the  second  fioor;  that  for  over- 
seeing the  completion  of  said  building  said 
owner's  services  were  reasonably  worth  $5 
per  day,  which  sum  he  prayed  shall  be  added 
to  the  amount  expended  by  him  and  made 
a  set-off  against  the  claim  of  the  plaintiff 
and  the  other  Uen  claimants. 
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Thd  oonrt  finind  tbe  focts  to  be  snbstan- 
daily  as  alleged' In  tbe  answer  of  the  owner, 

and  further  found: 

"fHuit  prior  to  the  time  he  (the  owner)  took 
over  the  building  he  had  paid  the  cot  tractor 
$4,49&27.  Olie  evidence  dunra  that  a  food 
portion  of  that  tnonej  was  paid  out  tot  mat^ 
rial  and  labor,  bot  does  not  ihow  the  exact 
amoant.  The  evidence  does  show  that  pay- 
meots  were  made  dorins  the  coarse  of  the  build- 
ing on  estimates  furnished  hj  the  architect,  and 
that  at  the  time  Bennett  took  over  the  baild- 
ins  there  was  nnpaid  a  total  som  of  91^1.86. 
I  therefore  &nd  that  the  amount  of  mon^  of 
the  payments  made  by  Bennett  to  the  extrac- 
tor which  was  applied  to  tbe  payment!  of  la- 
bor and  material  bills  was  the  total  sum  less 
tbe  amount  of  the  daims,  wbleb  would  make 
the  total  amount  applied  to  tbe  material  and 
labor  bills  $3,256." 

From  these  facts  the  ooort  made  the 
followlBg  conclusions  of  law: 

**I  conclude  bom  the  foregoing  facts  that  the 
defendant  Bennett  should  be  entitled  to  full 
credit  for  the  amount  he  paid  out  on  the  build- 
ing, to  wit,  ¥4,185,  and  the  amount  of  dam- 
ages, to  wit,  $600,  making  a  total  of  $4,785, 
which  leaves  a  balance  of  $1,816.  That  he  is 
entitled  to  credit  pro  rata  for  the  amount  of 
money  paid  to  the  contractor  which  was  applied 
to  material  and  labor  bills,  to  wit,  $3,256. 
Therefore  tbe  total  amount  of  t}ie  daima  of  tbe 
various  Uen  claimants,  to  wit,  $1,241.86  and 
$3,256,  making  a  total  of  $4,498,  should  be 
paid  oS  pro  rata  out  of  the  $1,816  balance. 
$1,Q16  is  40  per  cent  of  the  total  of  $4,498. 

"Therefore  the  various  Uen  claimants  are  en- 
titled to  recover  40  per  cent,  of  the  amount 
of  their  claims,  and  they  are  granted  judg- 
ment for  such  som  and  a  foreclosure  of  their 
liens  against  tbe  property  InTcdved  herein  to 
pay  the  same." 

The  aivealiiis  Uen  claimants  J.  B.  Klein 
Iron  ft  Foundry  Company,  Rockwell  Broe.  & 
Co.,  and  M.  Brame  take  no  exertions  to 
these  findings  of  fact;  but  they  dalm  that 
the  trial  court  erred  In  holding  as  a  matter 
of  law  that  the  owner  was  entitled  to  the 
credits  dalmed  in  bis  aiwwer.  They  aa^  tbe 
rights  of  the  plaintiff  in  error  and  the  de- 
fendants in  error  Rockwell  Bros,  ft  Co.,  and 
M.  Brame  are  founded  upon  section  3861  of 
the  Revised  Laws  of  Oklahoma  1910,  and  that 
the  roUng  of  tbe  trial  court  cQntrarenes  said 
section  of  the  statute,  which  reads  as  follows: 

"Any  person  who  shall  furnish  any  such  ma- 
terial or  perform  such  labor  as  a  subcontractor, 
or  as  an  artisan  or  day  laborer  in  the  employ 
of  the  contractor,  may  obtain  a  lien  upon  such 
land,  or  improvements,  or  both,  from  the  8am« 
time,  in  the  same  manner,  and  to  the  same  ex- 
tent as  the  original  contrnctor,  for  the  amoant 
doe  him  for  such  material  and  labor;  and  any 
artis&n  or  day  laborer  in  the  employ  of,  and 
any  person  furnishing  material  to  such  sub- 
contractor, may  obtain  a  lien  upon  such  laud, 
or  improvements,  or  both,  for  the  same  time,  lo 
the  same  manner,  and  to  the  same  extent  as 
the  subcontractor,  for  the  amount  due  htm  for 
such  material  and  labor,  by  filing  with  tbe 


derk  of  tiie  district  court  of  the  county  in 
which  the  land  is  situated,  within  sixty  dsj's 
after  the  date  upon  wbldi  material  was  last 
furnished  or  labor  last  performed  under  such 
subcontract,  a  statement,  verified  by  affidavit, 
setting  forth  tbe  amount  due  from  die  con- 
tractor to  tbe  claimant,  and  the  items  there- 
of, as  nearly  as  ptmeOctiiSm,  tiu  name  of  the 
owner,  tbe  name  of  tbe  contEa^nr*  tbe  name  of 
the  dalmant,  and  a  description  of  tbe  propotj 
upon  wblcb  ■  Uen  is  fflflli»<<d,  and  by  sezring  a 
notice  in  writing  of  the  fiUng  of  such  Uen  upon 
the  owner  of  the  land  or  improv«tnentB,  or 
both:  Provided,  that  if  with  due  diligence  the 
owner  cannot  be  found  in  the  county  where  the 
laud  is  sitoated,  the  daimsnt,  after  filing  an 
affidavit  setting  forth  sudi  facts,  may  serve  a 
copy  of  such  statement  upon  the  occupant  of 
tbe  land,  or  tbe  occupant  of  the  improvements, 
as  the  case  may  be;  or,  if  tbe  same  be  unoccu- 
pied, be  may  post  audi  copy  in  a  conspfcnooa 
place  upon  tbe  land  or  any  building  thereon. 
Immediately  upon  the  filing  of  such  stotonent, 
tbe  derk  of  the  district  court  shall  enter  a  rec- 
ord of  the  same  in  the  docket  provided  for  in 
tbe  preceding  section,  and  in  the  manner  there- 
in spedfied ;  provided,  further  that  the  owner 
of  any  land  affected  by  such  lien  shall  not 
thereby  become  liable  to  any  claimant  for  any 
greater  amount  than  he  contracted  to  pay  the 
original  contractor.  The  risk  of  all  payments 
made  to  the  original  contractor  shaU  be  upon 
such  owner  until  tbe  expiration  of  tbe  aixty 
days  herein  specified,  and  no  owner  ebaU  be 
liable  to  an  action  by  such  contractor  until  tbe 
expiration  of  said  sixty  days;  and  such  owner 
may  pay  such  subcontractor  the  amount  due 
from  such  contractor  for  such  labor  and  ma- 
terial, and  the  amount  so  paid  shall  be  held 
and  deemed  a  payment  of  said  amount  to  tbe 
original  contractor." 

[1,2]  The  Supreme  (Tonrt  of  Kansas  from 
w&ldi  the  foregoing  atatote  was  taken  seenoa 
to  have  passed  upon  all  the  questions  in- 
vofred  in  this  case  in  the  case  of  Fossett  v. 
Bock  Island  Lumber  ft  Mfg.  Co.,  76  Kan.  428, 
82  Pac  883,  14  Ll  B.  A.  (N.  S.)  818. 

The  applicable  paragraphs  of  Uie  headnotes 
read  as  foUows: 

1.  In  a  suit  against  the  owner  of  a  bniiding 
to  enforce  a  subcontractor's  Uen,  evidenoe  of 
payments  made  by  the  owner  to  otbet  subcon- 
tractors during  the  60  days  within  whidi  tbey 
were  entitled  to,  but  did  not,  file  liens,  Ji  ad- 
missible; and,  where  tbe  cost  exceeds  the  con- 
tract price,  tbe  owner  is  entitled  to  credit  for 
such  payments  to  the  extent  of  the  pro  rata 
amounts  which  the  other  subcontractors  would 
have  been  entitled  to  it  tbdr  Uens  had  been 
filed. 

2.  In  a  suit  by  a  subcontractor  to  enforce  a 
lien  against  the  owner  of  the  building,  the  own- 
er may  offset  any  actual  damages  wliich  he 
has  sustained,  caused  by  tbe  contractor's  fail- 
ure to  complete  the  bniiding  in  time,  provided 
the  damages  are  such  aa  may  he  said  to  have 
been  in  the  contemplation  of  the  parties  when 
the  contract  was  made. 

Tbe  only  difference  between  the  principal 
case  and  the  case  at  bar  Is  that  In  the  case  at 
bar  the  owner  made  the  payments  directly  to 
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the  original  contnctor,  who  applied  the  mon- 
ey thuB  received  In  paymait  of  the  claims  of 
certain  subcontractors,  laborers,  and  artisans 
who  otherwise  would  hare  been  entitled  to 
llena  under  the  statnte,  while  in  the  Kansas 
case  the  owner  made  the  payments  direct  to 
the  snbcontractora,  laborers,  etc.,  during  the 
60  days  In  which  they  were  entitled  to  file 
Hens.  ■  It  Is  not  contended  that  this  difference 
Is  sutBcient  to  disttngulsh  the  two  cases,  nor 
do  we  believe  that  it  Is.  Counsel  for  plaintiff 
In  error  rely  entirely  npon  the  case  of  W.  B. 
OaldweU  t.  John  WlHlams-Taylor  Ca,  60 
ObL  798,  160  Pa&  698,  to  suK>ort  their  side 
of  the  case.  We  do  not  think  this  case  la  In 
IM>lnt.  The  only  question  luTolved  in  that 
case  was  whettier  or  not  a  subcontractor, 
fnmlahlnsr  material  actually  used  In  the 
amstmction  of  a  building,  has  a  lien,  wheh 
he  gave  the  statutory  notice  of  filing  his  lieu 
within  60  days  of  tb»  time  he  famished  the 
material,  in  a  case  -whore  the  contractor 
abandoned  his  contract,  after  he  had  been 
paid  the  full  contract  price,  prior  to  the  ex- 
piration of  60  days.  The  court  properly  an- 
swered this  question  In  the  afiOinnatiTe. 

But  there  was  no  claim,  and  no  attempt 
was  made  to  show,  that  any  portion  of  the 
money  paid  the  original  contractor  was  ever 
used  by  him  for  the  purpose  of  paying  the 
auboontractors  or  other  persons  entitled  to 
liens,  or  that  the  owner  was  entitled  to  any 
damages  aastained  by  the  oontractor'a  failure 
to  complete  the  building.  These  are  the 
predse  questions  presented  for  review  In  the 
case  at  bar,  and  the  only  case  directly  in 
point  which  has  been  called  to  our  attention 
Is  the  Kansas  case.  While  the  reasoning 
and  conclusion  reached  by  the  learned  Justice 
who  prepared  the  opinion  In  the  Kansas  case 
la  not  wholly  convincing  to  the  writer  ot  this 
opinion,  the  court,  In  view  of  the  similarity 
of  the  two  statutes  and  of  the  questions  .In- 
volved and  the  dearth  of  authority  thereon 
from  other  Jurisdictions,  Is  constrained  to 
fallow  the  precedent  established  by  the  prin- 
cipal case. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  Is  affirmed. 

All  the  Justices  concur,  except  McNBILL, 
3^  not  participating. 


SPAIJ)INO  T.  VSID  CBMETBBY  ASS'N. 
(No.  9410^ 

(Supreme  Court  of  Oklahoma.   Oct  14,  1919.) 

(SyUalvt  by  the  Court.) 
1.  CoB^OBATiONB  ^»308(1,  6)— BiOHT  or  or- 

FXCEBS  AND  DIBSOTOBS  TO  OOUnENSATXON  VOB 
flBBVICES. 

Officers  of  a  corporation,  who  are  also  di- 
rectors, and  who,  without  any  agreement,  ex- 


press or  ImpUed,  with  tbe  corporation  or  its 
owners,  or  their  representatives,  have  volun- 
tarily rendered  their  services,  can  recover  no 
back  pay  or  compensation  therefor,  and  it  is 
beyond  tbe  powers  o(  the  board  ot  directors, 
after  such  services  are  rendered,  to  pay  for 
them  out  of  the  fands  of  the  eorinration,  or 
to  create  a  debt  of  the  eorporatlon  on  account 
of  tiiem;  but  such  oflkmia,  who  have  rendered 
their  services  under  an  agreement,  eltiier  ex- 
press or  implied,  with  the  corporation,  its  own- 
ers or  representatives,  that  they  shall  receive 
reasonable,  but  indefinite,  compensation  there- 
for, may  recover  as  much  as  their  services  are 
worth,  and  It  is  not  beyond  the  powers  of  tbe 
board  of  directors  to  fix  and  pay  reasonable 
salaries  to  them  after  they  have  diaeharged  the 
duties  of  tfa«b  <^ces. 

2.  COBPOBATIONS  «S>808(1)— RiOHT  TO  OOH- 
PBNSATZOIf  FOB  SBBVICta  BEHDEBXD  BT  OF- 
nCEB  OB  AGENT. 

The  general  rule  most  yield  some  of  Its 
force  when  applied  to  cases  where  tbe  officer 
or  agent  had  already  and  continuously  received 
for  several  years  a  regular  salary,  legalised  or 
ratified  by  the  continuous  acquiucenoe  of  the 
corporation. 

8.  GOBPOBATIOITS  «S»808(11)  —  FBESCTMPTION' 
aLIOHT  THAT  BEBTICE8  OV  OmOBBS  AND 
AQENTS  WBBB  QBATUnOUS. 

The  presumption  that  such  servtcea  were  gra- 
tnltoos  may  be  overcome  by  slight  evidence. 

4.  CoRPOBATioNS  «=»S08(1,  11)— Faxlube  10 

Tlx  SAXJkBZEB  OF  OFTICKBB  NOT  IWPBIVINO 
TBN  OF  OOUPBNBATIOir. 

Becord  examined,  and  hM:  (1)  That  the 

mere  omission  to  fix  the  salary  of  tlw  officers  in 
the  by-laws  of  the  association  was  not  safficfent 
to  deprive  them  of  the  right  to  compensation 
tor  the  reasonable  value  of  their  services;  (2) 
that  the  findings  of  fact  and  conclusions  of  law 
of  the  referee  in  relation  to  the  gate  item  are 
correct  and  should  be  sustained, 

(Additional  SyBahua  by  Editorial  Staff.) 

5.  LnciiATioiT  or  ACTIONS  <B9»1(M(1}— Aonoir 

AOAIN8T  TXBASUBEB  FOB  AN  ACCOUNTINO. 

In  action  by  incorporated  cemetery  asso- 
ciation against  its  treasurer  for  sccounting  for 
money  retained  on  items  of  expense,  etc.,  where 
referee  found  that  expense  for  iron  gate  pur- 
chased by  treasurer  was  fraudulentiy  contract- 
ed and  fraudulently  concealed,  and  where  noth- 
ing in  corporation  minutes  showed  disparity 
betweoi  ita  true  value  and  amount  allowed, 
and  it  did  not  know  at  fraud  ontll  beginning 
ot  action,  the  statute  d  limitations  waa  tolled. 

Error  from  District  Court,  Garfield  Coun- 
ty; James  B.  GulUson,  Judge. 

Action  for  an  accounting  by  the  Enid  Cem- 
etery Association  against  the  estate  of  II. 
M.  Spalding  and  E.  I*  Spalding.  Findings 
in  Judgment  for  defendant  E.  L.  Spalding 
and  against  defendant  H.  M.  Spalding,  and 
after  tbe  death  of  H.  M.  Spalding  the  nctloa 
was  revived  in  the  name  of  Elinor  L.  Spald* 


4B»ror  «th«  earn  see  Bsnw  topic  and  KBT-NDMBBK  in  ail  Ke7-Namb«*d  Digests  and  IndaxM 
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lug,  as  administratrix,  who  from  tbe  Jnds* 
ment  brings  error.  Judgmoit  modified  and 
cause  remanded,  with  directions 

P.  0.  Slm<HU^  ol  Enid,  for  plaintiff  In  er- 
ror. 

John  F.  Carran  and  A.  L  fflnaer,  IxiUi  of 
BnUt,  for  defendant  In  «w. 

KANE,  J.  This  was  an  action  In  tbe  na- 
ture of  an  accounting  commenced  by  tbe  de- 
fendant in  error,  plaintiff  below,  against  H. 
M.  Spalding.  E.  L.  Spalding,  and  J.  A.  Spald- 
ing, as  defeodanta.  As  no  Bnrice  at  sum- 
mons was  erer  had  npon  J.  A.  Spalding,  be 
dropped  out  of  the  case.  The  findings  and 
judgment  below  were  in  faror  of  Ei.  L.  Spald- 
ing, and  against  B.  M.  Spalding  on  three  of 
tbe  items  claimed.  No  appeal  having  been 
taken  from  the  Judgment  In  favor  of  SL  L. 
Spalding,  tbe  sole  remaining  defendant  was 
H.  M.  Spalding.  Thereafter  H.  H.  Spalding 
died,  whereupon  the  action  was  revived  In 
the  name  of  Elinor  L.  Spalding,  his  admin- 
istratrix, and  entitled  as  above  in  this  conrt 
For  convenience,  the  parties  will  be  designat- 
ed "plaintiff"  and  "defendant,"  respective, 
as  they  appeared  In  the  trial  conrt 

Tbe  petition  of  the  plaintiff  alleged  In  sub- 
stance that  the  plaintiff  was  a  b^evolent 
corporation,  organized  under  tbe  laws  of  tbe 
territory  of  Oklabcwna,  owning  and  holding 
certain  real  estate  In  Garfl^d  county,  to  be 
used  as  a  burial  ground  for  the  dead;  tiiat 
tbe  deffflidanta  H.  M.  Spalding,  E.  I..  Spald- 
ing, and  J.  A.  Spalding  were  treasurer,  pres- 
ident, and  secretary,  respectively,  of  said 
corporation  for  many  years  prior  to  tbe  1st 
day  of  July,  1913,  and  that  during  all  of 
the  time  prior  to  tbe  1st  day  of  July,  1913, 
sold  defendants  were  members  of  the  board 
of  directors  of  said  corporation ;  that  the 
defmdants  H.  H.  Spalding  and  E.  L.  Spald- 
ing during  their  term  of  office  unlawfully 
misappropriated  and  convwted  to  their  own 
use  money  belonging  to  the  corporation  In 
tibe  sum  of  $6,013.65,  and  other  and  addi- 
tional sums,  the  exact  amount  being '  un- 
known to  the  plaintiff.  Wherefore  the 
idalntlff  prayed  that  an  accounting  be  had 
between  the  plaintiff  corporation  and  the 
defendants,  and  that  Judgmoit  be  rendered 
against  the  said  defendants  for  tbe  sum  of 
$6,013.66  and  such  additional  sums  as  tbe 
evidfflice  may  disclose  said  defendants  un- 
lawfully misappropriated  and  converted  to 
their  own  use,  and  for  the  coats  of  said  ac- 
tion, and  for  such  other  relief  as  may  be 
Just  and  equitable  In  the  premises. 

Tbe  answer,  in  addition  to  a  general  de- 
nial, pleaded  the  three-year  statute  of  limi- 
tations. While  the  peUUon  alleged  numer- 
ous fraudulent  misappropriations  of  large 
sums  of  money  belonging  to  the  corporation 
by  the  defendants,  tbe  findings  of  the  ref- 
eree in  favor  of  the  plaintiff  onbraced  bat 
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three  items,  to  wit:  (1)  A  sum  of  money 
whi(^  was  retained  by  tbe  defradant  H.  U. 
Spalding  as  compensation  for  bis  services 
as  superintendent  of  the  cemetery  for  a  num- 
ber of  years;  (2)  a  sum  of  money  which  it 
was  shown  was  paid  to  the  secretary  of  the 
corporation  as  compensation  for  his  services 
extending  over  a  period  of  years;  (3)  the 
sum  of  $330,  which  the  referee  found  was 
the  difference  between  the  reasonable  value 
and  the  price  paid  for  an  iron  gate  pur- 
chased for  the  cemetery  by  tbe  d^&idant 
dnrlng  his  term  of  office. 

The  findings  and  Judgment  altered  on  the 
first  two  items  were  based  solely  upon  the 
tbeoiT  that,  inasmuch  as  the  laws  of  tbe 
state  provide  that  tbe  salary  of  the  officers 
of  a  conetery  association  shall  be  fixed  by 
the  by-laws  of  the  corporation.  It  was  bey<Hid 
tbe  power  of  the  board  of  directors  to  make 
a  valid  charge  for  oynpensatlon  tor  such 
services,  In  the  absence  of  such  by-law  or  a 
resolution  passed  by  tbe  board  of  directors 
authorising  sncb  salary.  The  allowance  of 
the  third  iton  was  based  upon  findings  of 
fact  and  conduslonB  ot  law  whldi  will  bo 
noticed  later. 

There  was  no  conflict  In  the  evidence  on 
buy  material  point,  and  there  does  not  aeem 
to  be  any  serious  disagreement  between  coun- 
sel on  any  particular  proposition  of  law.  It 
is  conceded  that  neither  the  salary  of  the  su- 
pezintendent  nor  of  the  secretary  were  fixed 
by  the  by-laws  of  the  corporation,  or  author- 
ized In  advance  by  resolution  of  the  board  of 
directors.  The  imdlspnted  evidence  shows 
that  the  officers  of  the  corporation  consisted 
of  H.  M.  Spalding,  superlntendoit  and  treas- 
urer, B.  h.  Spalding,  president,  and  3.  A. 
Spalding,  seoretary,  and  that  these  persons 
were  also  tbe  sole  directors  ^d  officers  of 
th^  association  from  UOB  to  1910.  There 
was  no  express  agreemoit  or  understanding 
that  these  officers  were  to  be  paid  for  their 
services,  but  it  appears  that  from  time  to 
time  they  would  make  dalms  tor  services 
rendoed,  whit^  dalma  were  allowed  by  fiie 
board  of  directors,  and  an  entry  made  on  Oie 
minutes  showing  the  amount  aOowed  and 
the  purpose  for  whidi  It  was  allowed.  There 
was  also  uncontradicted  evidence  tending  to 
show  that  the  services  rei^ered  by  the  <^ 
cers  were  reasonably  worth  tbe  amount  thus 
allowed  them. 

After  finding  the  facts  to  be  substantiany 
as  stated  above,  the  referee  found,  u  con- 
clusions of  law,  as  follows: 

*'{!)  I  am  of  the  opinion  that,  In  order  for  E. 
L.  Spalding,  J.  A,  Spalding,  or  H.  M.  Spalding 
to  make  a  valid  charge  for  salary  against  the 
Enid  Cemetery  ABSOciatlon  while  serving  as 
directors  or  officers  of  said  association,  repress 
authority  most  be  shown  for  the  charge  mo 
made. 

"(2)  niQ  laws  of  tills  state  anUiorise  a  sal- 
ary to  the  superlntaiidHit  of  a  cemeteEy  tmo- 
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dation,  Init  provide  fhut  the  ulary  ahall  be 
fixed  by  the  br-lavi  of  snch  corporation.  As 
no  salary  for  the  anperinteDdent  was  fixed  by 
the  by-lafTB  of  the  Enid  Cemetery  AaaodatioD, 
and  qo  reeolntlon  was  paaeed  by  the  board  of 
directors  of  tbe  Enid  Cemetery  Aasociation,  aa- 
thorUing  a  payment  of  a  aalary  to  the  super- 
intendent, I  consider  tbe  charge^of  $3,1S2  made 
by  H.  M.  Spalding  to  the  Enid  Cemetery  As- 
sociation for  his  salary  as  snperintendent  to  be 
aaanthoriaed  -and  Invalid,  and  that  said  amount 
•honid  be  recoTered  by  the  E!nld  Cemetery  As- 
•ociation.  As  the  by-laws  made  no  provision 
for  a  salary  to  the  secretary  of  the  Enid  Cem- 
etery Association,  and  no  salary  was  provided 
by  a  resolution  of  tbe  directors  of  the  Enid 
Cemetery  Association,  or  the  stockholdera  of 
tbe  Enid  Gemptery  Association,  I  consider  the 
payment  of  $390  made  by  H.  M.  Spalding  to 
J.  A.  Spalding,  as  a  purported  salary  of  sec- 
retary, to  be  unauthorized  and  invalid,  and  an 
amount  which  should  be  xeoovered  by  the  Enid 
Cemetery  Assodatiou.** 

{1,1]  As  to  the  questions  of  law  Involved, 
counsel  for  both  parties  agree  that  the  general 
rule  Is  correctly  stated  in  Fields  v.  Victor 
Building  &  Loan  Co..  176  Pac.  629,  as  fol- 
lows: 

"A  president  and  general  manager  <tf  a  cor- 
poratioii  cannot  maintain  an  action  based  on  a 
quantum  meruit  for  past  services  rendered  as 
president  and  manager,  when  no  compenaatton 
for  such  services  is  provided  in  the  charter  or 
by-laws,  and  no  compensation  is  fixed  by  any 
valid  resolution  passed  prior  to  the  rendition 
of  such  services,  providing  for  ficmpmsatlon 
for  such  services.** 

But  counsel  tor  defendant  contends  thnt 
the  case  at  bar  is  not  govenied  by  tbe  gen- 
eral rule,  but  tells  within  one  of  the  well- 
established  exceptions  tiiereto  found  stated 
in  2  Thompson  on  Corporations,'  f  1736. 
Counsel  for  plaintiff  do  not  notice  this  con- 
^  tention  in  their  brief,  apparently  relying 
tor  success  upon  the  authority  of  Fields  v. 
Victor  B.  &  L,  Co.,  supra.  So  in  Its  last 
analysis  the  real  question  Is  whether  tbe 
case  is  governed  by  the  general  rule,  or  does 
It  fall  within  one  of  the  recognized  excep- 
tions thereto?  We  are  of  tbe  opinion  that 
the  cose  falls  within  the  exceptions  men- 
tioned by  Mr.  Thompson  and  the  other  au- 
thorities relied  on  by  counsel  for  the  de- 
fendant In  his  brief.  Mr.  Thompson,  in  the 
section  of  his  work  Just  referred  to,  says: 

"There  In  a  class  of  cases  which,  relaxing  In 
some  respects  the  rigid  rule  of  the  earlier  cases, 
and  establiahing  wbat  may,  perhaps,  be  called 
the  modern  doctrine  of  compensation,  hold  that 
the  officers  of  a  corporation  may,  under  certain 
drenmstances,  recover  compensation  for  their 
services  within  the  line  of  their  duties,  on  a 
quantum  meruit  or  an  implied  promise  to  pay 
tiierefor;  tbat  where  tbere  is  no  prior  express 
request,  but  where  the  services  are  rendered 
under  such  circumstances  as  to  imply  a  prom- 
ise, then  the  officer  may  recover,  ^e  jweanmp- 
tion  that  the  services  were  gntoitoos  auy  be 
overcome  Igr  slight  evidence." 
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Among  Om  eases  dted  by  learned  au- 
thor In  support  of  the  text  !b  Nat.  L.  &  I. 
Co.  T.  Bockland,  86  O.  a  A.  370,  94  Fed.  3.16, 
where  be  says  (and  we  agree  with  him) — 

"the  rule  was  fully  and  admirably  stated  by  a 
federal  court  thus:  *A  thougfatful  and  deliberate 
qonslderation  of  this  entire  question,  and  an 
extended  ooaaideratiMi  of  the  aodioritilM  apoa 
it.  has  led  to  the  condnsion  that  tills  la  the 
tnu  rale;  Officers  of  a  corporation,  who  are 
also  directors,  and  who,  without  any  agreement, 
express  or  implied,  wiUi  tbe  corporation  or  its 
'  owners,  or  their  representatives,  have  volun- 
tarily rendered  their  services,  can  recover  no 
back  pay  or  compensation  therefor;  and  it  is 
beyond  the  powers  of  the  board  of  directors,  aft- 
er such  services  are  rendered,  to  pay  for  them 
out  of  tbe  funds  of  the  corporation,  or  to  cre- 
ate a  debt  of  the  corporatioQ  on  account  of 
them.  But  such  officers,  who  have  rendered 
their  services  under  an  agreement,  either  ex- 
press or  Implied  with  tbe  corporation,  its  own- 
ers or  representatives,  that  they  shall  receive 
reasonable,  but  indefinite  compensation  there- 
for, may  recover  as  much  ss  their  services  are 
worth;  and  it  Is  not  beyond  tbe  powers  of  the 
board  of  directors  to  fix  and  pay  reasonable 
salaries  to  them  after  th«y  have  discharged  the 
duties  of  their  offices.*  ** 

[3, 4]  In  the  case  at  l)ar.  any  presumption 
that  the  services  were  gratuitous  was  cer- 
tainly overcome  by  the  fact  that  the  minutes 
of  the  corporation  clearly  showed  that  the 
officers  were  cot  only  expecting  and  claiming 
compensation  for  their  services,  but  that 
they  bad  been  receiving  compensation  there- 
for from  the  very  commencement  of  their 
term  of  office.  Referring  to  other  cases 
which  seem  to  be  In  ptdnt  liera  tba  learned 
author  says: 

"The  Supreme  Court  of  Lonlsiana,  while  rec- 
ognizing tbe  general  rule  that  there  can  be  no 
recovery  of  compensation  for  services  by  di- 
rectors and  officers  in  the  absence  of  agreement, 
say  Chat  the  rule  is  not  without  exception;  thst 
where  the  duties  of  the  president  or  of  a  di- 
rector are  onerons  and  toilsome,  and  have  been 
performed  by  him,  he  may  recover ;  and  it  was 
said  that  the  rule  must  yield  some  of  its  force 
when  applied  to  cases  where  the  officer  or  agent 
had  already  and  eontinnoualy  received  for  sev- 
eral years  a  regular  solary,  legalised  or  rati- 
fied by  the  continuous  acquiescnnce  of  the  cor- 
poration. A  distinction  waa  made  between  the 
case  where  a  president  or  director  was  suing 
for  his  salary,  and  where  in  the  course  of  the 
business  he  had  retained  his  salary,  and  tfie 
corporation  waa  suing  to  recover  the  amount 
thus  retained.  In  a  Kentucky  caae  it  was  said 
that  it  was  the  right  and  duty  of  the  directors 
to  elect  officers,  and  that  it  was  their  duty  to 
fix  a  reasonable  compensation  for  their  serv- 
ices, and  that  where  officers  bad  rendered  serv- 
ices under  audi  election.  In  the  absence  of  a 
salary  fixed  by  the  directors,  the  law  raised  an 
assumpsit  on  the  part  of  the  company  to  pay 
an  officer  a  reasonable  compensation  for  hlu 
servicea;  and  where,  in  that  state,  the  law  re- 
quired the  corporation,  a  bank,  to  appoint  a 
elak,  but  neither  the  law  nor  any  by-law  or 
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Telolutlon  of  the  board  fixed  his  compenBation, 
it  was  held  that  he  might  recoTer  In  an  action 
of  anumpalt.'' 

The  cases  leferred  to  In  the  note  are 
Gampb^  t.  lAmbert.  86  La.  Ann.  S5,  51 
Am.  Rep.  1,  and  Grundy  t.  Pine  BUI  Coal 
Ca,  9  S.  W.  414.  10  Ky.  Law  Bep.  883,  and 
seem  to  folly  sustain  the  doctrine  laid  down 
In  the  text.  Other  cases  to  the  same  effect 
are  Taussig  St.  Louis  ft  E.  By.  Co.,  100  Mo. 
28,  66  S.  W.  969,  68  Am.  St.  Bep.  674;  Ball- 
road  C!o.  T.  Blchards,  8  Kan.  lOL 

In  the  case  at  bar,  as  we  have  seen,  the 
ofilce  of  superintendent  Is  created  by  a  stat- 
ute, which  also  clearly  provides  that  bis 
compensation  shall  be  fl»d  by  the  by-laws, 
thus  showing  that  there  is  nothing  inherent- 
ly wrong  In  the  mere  fiact  that  these  oflBcera 
were  being  paid  for  their  services.  In  these 
drcamstances,  the  anthwltles  hold  that  the 
mere  omission  to  fix  his  salary  does  not  de- 
prive the  oCBcer  rendering  services  for  the 
corporation  of  his  right  to  recover;  the  law 
In  proper  cases  raising  an  assumpsit  on  the 
part  of  the  company  to  pay  a  reastmable 
compensation  for  his  services.  We  thlnlc  (be 
foregoing  authorities  fully  sustain  the  right 
of  the  sraperlntendent  and  secretary  to  com- 
pensation for  the  services  rendered  In  Hie 
circumstances  disclosed  by  the  record. 

The  finding  of  fact  of  the  referee  on  tlie 
gate  Item  is  as  follows: 

"The  defendant  H.  M.  Spalding  while  acting 
as  treasarer,  anperintendent,  and  a  director  of  the 
Enid  Cemetery  Association,  paid  to  J.  A. 
Spalding,  who  was  also  acting  as  director  of 
said  corporation,  the  sum  of  $400  for  a  gate  for 
tlie  Enid  Gonetery  Association.  The  referee 
finds  that  the  reasonable  value  of  said  gate  was 
$70,  and  that  a  charge  of  $330  was  thereby 
fraudulently  made  against  the  Enid  Cemetery 
Association." 

And  his  conclusion  of  law  was  as  follows: 

"I  consider  the  payment  of  $400  by  H.  M. 
Spalding  to  J.  A.  Spalding  for  a  gate  for  the 
Enid  Cemetery  Association  to  be  an  extortion- 
ate charge  made  by  two  directors  of  this  coriio- 
ratioD,  and  was  excessive  to  the  amount  of 
$330,  which  amount  sboold  be  recovered  by 
the  Enid  Cemetery  Association." 

We  think  this  finding  and  ooncln^on  are 
correct,  and  should  be  sustained. 

[S]  There  is  some  contmtion  that  this 
item  was  barred  by  the  three-year  statute  ct 
limitations,  but  the  findings  of  the  referee 
show  that  It  was  not  only  fraudulently  con- 
tracted, but  that  It  was  fraudulently  con- 
cealed from  the  corporation.  It  is  true  that 
the  minutes  show  that  the  sum  of  $400  was 
paid  for  a  gate  for  the  cemetery;  but  there 
was  nothing  in  the  minutes  tending  to  indi- 
cate what  the  true  value  of  the  gate  was,  or 
the  great  disparity  between  Its  true  value 
and  'the  amount  allowed,  and  the  corporation 


does  not  seem  to  have  been  apprised  of  the 
fraud  that  was  perpetrated  upon  It  In  this 
matter  until  about  the  time  of  the  comnien ce- 
ment of  this  action.  These  circumstances 
w^  sufficient  to  ton  the  statute  of  Umlts^ 
tlons. 

For  tlie  reasons  stated,  tbe  findings  of  fact 
and  conclusions  of  law  of  the  referee  and 
the  Judgment  entered  thereon  are  modified 
as  herein  indicated,  and  the  cause  remanded, 
with  directions  to  enter  Judgmmt  In  accmd- 
once  with  the  views  herein  expressed. 

All  the  Justices  concur. 


DICKINSON  V.  BLACKWOOD,  Connty 
Treasurer,   ^o.  9883.) 

(Saprwie  Court  of  Oklahoma.   Oct  14.  1919.) 

/Synobsa  hv  the  Court.) 

1.  Towns  «=»48,  60 — Tbanbixb  of  tjkkx- 

FBNDEO  BAUHCB  ROIC  OffiC  FURU  TO  AH- 

OTHEB. 

The  transfer  by  the  exciie  board  of  an  un- 
expended balance  from  the  "road  drawing  fund" 
to  the  "general  fnnd"  of  a  township  is  a  no- 
lation  of  that  part  of  section  19.  art  10.  Wil- 
Uams'  Constitution,  which  provides  that  "no 
tax  levied  and  collected  for  one  purpose  shall 
ever  be  devoted  to  another  purpose,"  and  in 
excess  of  the  authority  conferred  upon  the 
board  by  the  statutes  in  force  at  the  time  such 
transfers  were  made. 

2.  Towns  «3>64^az  ubvt  ssQinsBD  be- 
0A178I  rar  wBOHoruL  tbahsvbb  i>w  ronns 

void. 

Where  such  a  transfer  necessitates  a  larger 
levy  for  road  dragging  purposes  than  otberwiae 
would  have  been  required,  such  levy  Is  void  to 
the  extent  of  such  excess. 

Error  from  District  Court,  Cotton  County; 
Cham  Jones,  Judge. 

Proceeding  by  Jacob  M.  Dickinson,  as  re- 
ceiver of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  against  G.  0.  Rlackwood, 
as  County  Treasurer  of  Cotton  County,  Okl., 
and  personally,  to  recover  taxes  paid  under 
protest.  Demurrer  to  petition  sustained,  and 
plaintiff  brings  error.  Reversed  and  remand* 
ed  for  a  trial  upon  the  merits. 

See,  also.  180  Pac.  900. 

O.  O.  Blake  and  J<^  EX  DuMars,  both  of 
El  Reno,  for  plaintiff  In  error. 

Lou  Morris,  of  Walters,  for  defendant  in 
error. 

KANE,  J.  This  Is  an  appeal  from  the  ac- 
tion of  the  district  court  of  Cotton  county  In 
sustaining  a  demurrer  to  plaintiff's  petition, 
in  a  statutory  proceeding  to  recover  taxes 
paid  under  proteat  The  petition  alleges  in 
substance  that  the  township  officers  of  Cache 
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and  Texas  townships  sabmltted  proper  estl- 1  The  act  was  declared  ralld  In  the  cases  of 
mates  of  the  required  needs  of  their  respee*  Losk  et  al.  v.  Emlnhlser,  SS  Okl.  7S9,  158 


tire  townships  for  the  ensuing  year;  that 
said  e«dmates  showed  that  each  of  said 
townships  had  on  hand  In  Its  road  dragging 
fond  an  unexpended  balance  from  the  prevl- 
ODS  year;  that  the  excise  board  Illegally 
transferred  a  [wrtiw  of  the  unexpended  bal- 
ance on  band  In  each  of  these  townships  to 
the  general  fund  thereof  and  proceeded  to 
levy  taxes  against  the  property  of  the  plaln- 
tlflT,  based  upon  the  estimates  as  modified  by 
the  transfers  made  by  the  board. 

Plaintiff  contends  In  substance  that  If  the 
money  on  hand  In  the  road  dragxing  fund  of 
the  respective  townships,  at  the  close  of  the 
fiscal  year  1915-16,  had  been  applied  on  the 
estimates  submitted  to  the  excise  board,  a 
levy  of  JSS  mills,  instead  of  the  levy  of  1^ 
mills  which  was  made,  would  have  been  suffi- 
cient in  Texas  township,  and  that  a  levy  of 
.75  mills,  instead  of  1.5  mills,  would  have 
been  sufilclent  In  Cache  township.  Plaintiff 
paid  Its  taxes  as  levied,  for  the  first  half  of 
the  year  1916-17  under  protest,  and  brought 
suit  against  the  county  treasurer  to  recover 
tbe  sums  of  $33.71  and  $93.85  alleged  excess 
collections  for  Texas  and  Cache  townships 
respectively. 

[1]  It  Is  first  urged  that  tbe  transfer  of  the 
unexpended  balances  from  tbe  road  dragging 
funds  to  the  graieral  or  current  funds  of  the 
respective  townships  was  void  because  In  vio- 
lation of  section  19,  art  10,  Constitution  of 
Oklahoma,  whl<A  prorldea:  - 

**EverT  act  enscted  by  tbe  Legialatnre,  and 
every  ordinance  and  resolution'  passed  by  any 
coanty,  city,  town,  or  municipal  board  or  legis- 
lative body,  levying  a  tax  shall  specify  dis- 
Unctly  the  purpose  for  which  said  tax  is  levied, 
and  no  tax  levied  and  collected  for  one  purpose 
shall  ever  be  devoted  to  another  purpose." 

We  think  this  contention  is  well  taken. 

The  law  providing  for  tbe  road  dragging 
tax,  in  effect  at  tbe  time  of  the  acts  com- 
plained of,  was  section  10,  art.  2,  c.  173,  Ses- 
sion Laws  1016,  which  provides,  in  part: 

"At  every  February  meeting,  or  as  soon  there- 
after as  possible,  tbe  township  board  of  each 
township  Bhall  select  from  its  township  road 
system  the  roads  to  be  dragged  tor  one  year,  to 
be  known  a  dragable  roads,  and  shall  employ 
a  laperiotendeat  of  the  township  road  system, 
who  shall  give  bond  for  the  faithful  perform- 
ance of  his  duties  In  such  sum  as  said  board 
may  direct  Said  superintendent  shall  have 
general  supervision  of  all  dragslng,  and  repair 
work  on  the  township  road  system.  •  •  •*« 

After  further  defining  tbe  duties  of  tbe  au- 
perintendent,  tbe  act  recites: 

**For  this  purpose  there  shall  be  expmded, 
under  the  direction  of  the  township  board, 
through  the  road  superintendent  upon  the  town- 
ship  road  system  not  more  than  two  mill  drag 
tax  herein  authorised  to  ba  leried.** 


Pac.  91S ;  Lusk  et  al.  t.  Btarkey,  D8  Okl.  7M, 
158  Pac.  91& 

In  the  case  of  City  of  Louisville  v.  Button. 
118  Ky.  732,  82  S.  W.  203,  the  unestion  for 
consideration  was  whether  the  transfer  of 
money  from  the  fund  for  "general  purposes" 
to  the  fund  for  "street  sprinkling  purposes" 
Tli^ted  section  180  of  the  Eentocky  Consti- 
tution, which  Is  the  same  in  effect  as  the  pro- 
vision herein  Involved.  In  passing  upon  this 
question  tbe  learned  justice  who  dellTered 
the  opinion  of  the  court  said: 

"The  question  then  narrows  itself  don-n  In  this 
ease  to  the  one  whether  'street  sprinkling*  is 
embraced  in  the  term  'general  purposes.*  With- 
out undertaking  to  define  here  what  may  be 
included  In  the  latter  term,  we  are  clear  that 
its  being  enumerated  with  some  doien  other 
dlvisicns,  eadi  of  which  Is  required  to  be  pro- 
vided tor  exiwessly,  it  at  all,  negatives  the 
proposition  that  one  embraces  tbe  other.  For, 
it  that  were  true,  it  would  be  within  the  power 
of  the  coani^l  to  levy  the  whole  tax  under  the 
head  of  'general  purposes,'  defeating  entirely 
tbe  motive  of  the  l^slatlon  requiring  a  partlc- 
nlarfzation  of  sabjeeta  fbr  which  taxes  are  to 
be  levied." 


Carroll  t.  Williams,  202  S.  W.  504,  where 
a  similar  provision  ot  the  Constitution  of  the 
state  of  Texas  was  construed.  Is  also  In  point 
to  the  same  effect  Moreover,  at  the  time  the 
transfers  complained  of  were  made,  there 
was  no  statute  or  provision  of  law  authoriz- 
ing the  excise  board  to  transfer  moneys  de- 
rived from  taxation  from  cme  fund  to  an- 
other. 

That  the  transfer  of  money  from  the  road 
dragging  tax  funds  to  tbe  general  township 
funds  increased  plaintiff's  road  dragging  tax- 
es is  not  disputed.  In  St  L.  &  S.  F.  Ry.  Co. 
T.  Thompson,  86  Okl.  138,  141,  128  Paa  686, 
686,  in  discussing  tbe  power  of  tbe  county 
excise  board  to  levy  tax,  this  court  said: 

"Its  authority  to  levy  taxes  to  raise  funds 
to  meet  the  estimated  expenses  each  year  Is 
granted  solely  by  the  statute,  and  tbe  measure 
of  its  power  relative  thereto  Inust  be  found  in 
tbe  terms  of  the  statute.  The  ststnte  con- 
templates  that  each  year  shall  take  care  ot 
itself;  that  no  greater  amount  of  taxes  shall 
be  levied  during  any  one  year  than  shall  be 
necessary  to  take  care  of  the  obligations  of 
the  munidpahty,  incurred  or  maturing  during 
that  year,  which  shall  be  fixed  by  an  approved 
estimate  before  the  tax  is  levied. 


In  A.,  T.  &  8.  V.  By.  Go.  t.  SBdredge,  168 
Pac.  1071.  it  18  said: 

'Plaintiff  contends  that  the  Ezdse  Board 
had  no  authority  to  increase  the  estimate  made 
by  the  Board  of  County  Commiasiooers,  and 
that  the  levy  made  in  pursuance  of  the  increase 
was  excessive  and  illegal." 


Digitized  by 


684 


184  PACIFIO  l&EPORTSB 


<ou. 


After  Quoting  tite  forcing  from  St  1^  ft 
S.  F.  B7.  OOb  T.  Tbompson,  it  Is  Mid: 

"Applying  the  doctrine  of  that  case,  It  foUowt, 
beeauH  tbe  excise  board  waa  without  anthority 
to  increaae  the  estimate  made  by  the  board 
of  comity  commUsionen,  that  any  increase 
made  by  It  and  any  tam  ooUeeted  bgr  leaaon 
thereof  would  be  illegal." 

Tbe  following  caeee  are  nlso  In  point  to  tbe 
same  effect:  St  L,  ft  8.  F.  I^.  Co.  T.  Tate, 
County  Trcasarer,  et  aL«  85  OkL  663, 130  Pac 
OH ;  A.,  T.  ft  S.  F.  R7.  Oo.  T.  Wiggins,  Treas- 
urer, 6  Okl.  477,  483,  49  Pa&  1019,  IOSOl 

It  seems  clear  from  tbe  foregoing  avtboil- 
tles  that  the  transfer  of  funds  by  tbe  excise 
board  from  the  road  dragging  fund  to  the  gen- 
eral township  fund  was  illegal  and  void.  But 
granting  tbe  transfers  were  illegal,  uid  that 
they  Increased  tbe  plaintiff's  taxes  as  alleged, 
the  anestion  still  remains  whether.  In  these 
circumstances,  the  plaintiff,  the  railway  com- 
pany, has  been  injured  In  sncta  a  manner  that 
it  has  a  right  to  recover  the  excess  thus  paid. 
Counsel  for  defendant  In  his  brief  insists 
that  the  additional  levies  made  on  account  of 
tbe  transfer  of  funds  did  not  increase  tbe 
combined  levies  beyond  tbe  statutory  limit 
Tbis  contention  is  untenable^  It  is  shown 
that  the  transfer  frran  the  road  dragging 
funds,  to  tbe  general  township  funds,  of  mon- 
ey on  hand  at  the  time  tbe  levy  was  made, 
increased  tbe  levy  beyond  what  It  would  have 
been  had  the  transfer  not  been  made.  It 
may  be  true  that  the  Increase  waa  not  to  the 
full  extent  of  the  limit  allowed  by  law,  but 
it  Is  not  ccmtemplated  that  tbe  townships 
shall  levy  for  road  dragging  purposes  the 
limit  allowed  by  law,  regardless  of  whether 
or  not  this  money  Is  needed  for  road  dragging 
purposes-  The  excise  board  is  required  to 
act  on  the  estimates  submitted  by  the  county 
officers.  It  may  modify  these  estimates,  as 
provided  by  law,  but  it  is  not  authorized  to 
levy  any  more  money  for  any  one  year  than 
Is  required  for  tbat  year. 

[2]  Tbe  case  at  bar  Is  not  governed  by  tbe 
rule  applicable  where  tbe  taxing  officers 
squander  or  embezzle  moneys  coming  Into 
their  bands  from  taxation.  In  sucb  cases  tbe 
municipal  needs  must  be  met  by  additional 
taxation.  Here  tbe  excise  board  merely 
sought  to  transfer  money  from  one  fund  to 
another  without  authority  and  apparently 
for  the  purpose  of  evading  certain  statutory 
limitations  upon  tbe  taxing  power.  We  con- 
clude therefore  that  tbe  levy  as  made  for 
Texas  and  Cache  townships  of  Cotton  county 
was  void  to  tbe  extent  it  waa  increased  by 
transfer  of  money  on  band  at  the  time  the 
levy  for  1917  was  made,  available  for  road 
dragging  purposes  for  1917,  and  not  needed 
for  any  defldta  or  any  prior  indebtedness. 

The  judgment  of  the  trial  court  in  sustain- 
ing defendant's  demurrer  Is  therefore  revers- 


ed, and  the  cause  nmanded  for  trUl  upon  its 
merits. 

All  the  Justices  concnr,  ezavt  McNIBIJ^ 
J.,  not  participating. 


ST.  LOUIS  ft  S.  F.  R.  CO.  et  aL 
BLOCKEB  et  aL    CNo.  9209.) 

(Supreme  Court  of  Oklahoma.   April  24.  1819. 
Behearing  Denied  Get  28,  1918.) 

(B^naiu*  &y  tk9  OowrU) 

1.  OABAIEBS  «=S>11S— tiUBXJE  rOB  DEBTBUCnON 
or  FEEiaUT  BT  nXX  ARXB  OAB  IRSPBCnD 

A3XT>  SEALED. 

Where  it  was  a  custom  for  a  common  car- 
rier to  famish  cars  to  a  shipper  at  a  certain 
point  where  cotton  waa  loaded  for  ahipment, 
after  which  same  was  insiiected  by  an  emplD;^ 
of  the  Western  Weighing  and  Inspection  Bu- 
reau, whose  duty  it  was  to  make  oat  and  deUrer 
to  the  carrier  a  certificate  of  inspection,  and 
the  cars  were  sealed  by  said  inspector,  and 
where  after  the  cotton  was  inspected  the  ship- 
per had  nothing  further  to  do  in  order  to  start 
the  cotton  in  transit,  held,  that  when  cars  were 
delivered  by  the  carrier  and  loaded  by  the  ship- 
per and  inqxiGted  and  sealed  by  the  inspectot 
the  liability  6t  the  iliippar  as  a  eonunoa  car 
rier  attached,  and  where  the  cotton  was  there- 
after destroyed  by  fire  the  carrier  is  liable  tat 
the  value  thereof. 

2.  Oabbibsb  «s>47(1)— Ihspbotob  or  ooxxon 

SBIPfBD  MB  EUFLOTBB  OF  OABBIEI. 

When  a  carrier  requests  tbat  cotttm  be  in- 
spected and  inspection  certlAcate  issued  before 
cotton  is  shipped,  and  where  the  inspector  is 
permitted  to  seal  cars  when  Inspected  by  Itim, 
held,  that  the  bets  stated  are  snffideat  to  sus- 
tain a  flndiiv  that  the  inspector  Is  an  enqiloyA 
of  the  carrier. 

Error  from  District  Court  Choctaw  Coun- 
ty; a  B.  Dudley.  Judge. 

Action  by  B.  B.  Blocker  and  K.  F.  UlUer, 
partnm  doing  business  under  tbe  firm  name 
and  strle  of  the  Blocker-Hlller  Company, 
against  tbe  St  Lonla  ft  San  Francisco  Ball- 
road  Cmnpany  and  Jamea  W.  Lusk  and  otb- 
era.  Its  recelrers.  Judgment  for  plaintU^ 
and  defendants  bring,  error.  Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  R.  A.  Klein- 
schmldt  of  Oklahoma  City,  and  Jones  &  Fos- 
ter, of  Muskogee,  for  plaintlfls  In  error. 

McDonald  ft  Jones,  of  Hugo,  and  C.  M. 
Smltbdeal,  of  Dallas,  Tez^  for  defendants  in 
error. 

HARDY,  O.  J.  B.  B.  Blocker  and  N.  F. 
Miller,  as  partners  under  tbe  firm  name  of 
Blocker-Mlller  Company,  commenced  this  ac- 
tion against  the  St  Louis  &  San  Frandaco 
Ballway  GomiMny,  a  corporatltm,  and  Jamea 
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W.  Ijaek,  W.  0.  Nlx<n,  and  W.  B.  BIddle,  as 
receiTers  of  aald  corporation,  to  recover  the 
Talue  of  100  bales  of  cotton  destroyed  by  fire 
on  defaidants'  premises  In  tbe  city  of  Hogt^ 
during  the  night  of  December  17,  1014.  The 
liability  Bongbt  to  be  enforced  against  de- 
fendants ts  that  of  a  cwnmon  carrier.  The 
cotton  was  loaded  by  the  Trans- Continental 
Compress  Company,  at  Hugo,  ia  two  cars  of 
defendants  whldi  were  placed  beside  the 
plant  of  the  C<HQpress  Company  on  a  spur 
track  belonging  to  defendants  a  day  or  tvro 
prior  to  December  ITOl  It  was  a  require- 
ment of  defendants  and  a  custom  always  con- 
formed to  In  the  dealing  between  plaintiffs 
and  defendants  that  cotton  should  be  Inspect- 
ed by  an  Inspector  of  the  Western  Weighing 
and  Inspection  Bureau,  and  a  certificate  of 
InspectlMi  Issued  by  him  before  the  cotbm 
would  be  diliwed.  The  local  agent  at  Hugo 
bad  InstmctiiMis  fnnn  ttw  general  offices  of 
defendants  at  St  Louis  to  ship  no  cotton  un- 
til Inspection  was  made  and  certificate  Is- 
sued. Plaintiffs  nor  the  Compress  Company 
had  any  c<mnectlon  with,  or  authority  over, 
the  lnspecl!br  who  performed  these  duties. 

On  the  16th  day  of  December,  the  cotton 
was  Inspected  and  some  of  It  found  to  be  wet 
On  the  morning  of  the  17th,  a  portion  of  It 
was  unloaded  and  permitted  to  dry  and  was 
reloaded  on  the  afternoon  of  the  same  day, 
when  an  Inspector  inspected  the  cottou  and 
sealed,  or  caused  tbe  cars  to  be  sealed  and 
prepared  an  Inqvectlon  certificate,  the  origi- 
nal of  which  was  delivered  to  the  defendants 
on  the  following  morning,  and  a  copy  to 
the  Compress  Company.  The  certificates 
as  follows: 

"Western  Wetghlng  and  Inspection  Bureau. 
"Cotton  Inspection  Certificate. 

"Hogo,  Okla.,  Dec.  17,  1914. 
"This  is  to  certify  tbat  we  have  inspected  the 
following  described  cotton  at  Trans  Conti  No. 
of  bales  60  for  account  of  Frisco  Shipper  Block- 
er Miller  Co.  Seals  K.  a  222  K.  0.  226.  Con- 
ditioB  of  car  O.  K." 

That  nlfl^t  about  10  p.  m.  die  cotton  caught 
fire  and  was  burned. 

[1]  Defendants  demurred  to  plaintiffs'  evi- 
dence and  moved  for  on  Instructed  verdict, 
both  of  which  were  overruled,  and  error  Is 
assigned  thereon.  The  cause  was  submitted 
to  the  Jury  upon  the  theory  that,  if  the  in- 
spector or  his  principal  was  In  the  employ- 
ment of  defendants,  plaintiffs  were  entitled 
to  recover,  and  error  Is  urged  thereon  for  the 
reason  that  there  were  neither  allegations 
nor  proof  that  said  Inspector  or  his  employ- 
er was  In  the  service  of  defendants.  The  lia- 
bility of  defendants  as  common  carriers  de- 
pends upon  the  question  whether  the  cotton 
bad  been  delivered  to  and  accepted  by  them 
for  shipment  at  the  time  the  fire  occurred. 
The  -trae  test  for  determining  whether  tbe 
liablUty  of  a  common  carrier  has  attached 


is  not  the  ex«catl<ni  and  delivery  of  a  bill  of 
ladlDg  (Elliott  on  Ballroads,  |  1415 ;  4  R.  C. 
U  696,  i  174) ;  but,  when  the  goods  are  plac- 
ed In  a  condition  ready  tor  dilpm«it  ot  a 
point  where  tbe  carrier  has  directed  said 
soods  to  be  placed,  and  tlie  carrier  baa  been 
notified  of  tbe  delivery  and  furnished  with 
shipping  dlrecttons  (K.  C.  M.  &  O.  By.  Ca 
T.  Cox.  25  OkL  774.  108  Paa  SSO,  32  U  B.  A. 
EN.  S.1  819,  or  where  tb»  goods  have  been 
dellvned  to  ttie  carrier  according  to  tbe  cus- 
tom and  course  of  dealing  between  the  ship- 
per and  the  carrier,  with  shipping  direc- 
tions furnished,  and  nothing  remains  to  be 
done  by  the  shipper  to  place  the  goods  In 
course  of  transit,  this  liability  commences 
(4  BUlott  Ballroads.  |  1401;  HutcULnson 
on  Carriera  [8d  Ed.]  I  124 ;  4  R.  C.  U  688, 
f  167).  In  tbe  ^Mmoe  of  a  special  con- 
tract or  custom.  It  Is  not  suffldent  to  place 
tbe  property  at  a  poli^  on  the  carrier's  prem- 
ises from  which  It  mli^t  readily  be  taken 
by  ttie  canlw,  but  tbeee  must  be  notice  to 
the  carrier  of  the  delivery  and  Intention  to 
place  the  goods  In  the  custody  of  the  carrier 
for  transit  10  a  J.  222.  But  It  Is  generally 
held  that  ttia  rule  Is  subject  to  any  conven- 
tional arrangoDent  between  ttie  carrier  and 
Ita  patrons,  or  to  the  custom  or  usage  In  their 
dealli^  which  dispenses  with  giving  of  ac- 
tnal  notice  to  the  carrier  of  the  delivery  of 
the  goods.  In  other  words,  when  by  special 
contract,  custom,  or  usage  goods  are  placed 
by  tbe  shipper  at  a  point  at  which  they  are 
accustomed  to  be  deposited,  this  will  be  suffi- 
cient delivery  and  acceptance  to  charge  the 
carrier  as  an  Insurer,  although  no  actual 
notice  Is  given  or  assent  shown.  10  0.  J. 
223  ;  4  B.  C.  L.  691.  K  160. 170,  172. 

It  is  shown  that  tbe  custom  of  dealing  be- 
tween plaintiffs  and  defendants  was  that 
cars  were  placed  upon  tbe  track  alongside 
the  plant  of  the  compress  company;  tbat 
bills  of  lading  were  prepared  by  plaintiffs 
and  delivered  to  defendants  for  execution, 
and  cotton  loaded  by  the  compress  company, 
after  which  Inspection  thereof  was  made  by 
a  repres^tatlve  of  the  Western  Weighing 
and  Inspection  Bureau,  whose  duty  It  was  to 
furnish  to  defendants  an  Inspection  certifi- 
cate, and  that  when  cotton  was  loaded  and 
Inspected,  plaintiffs  nor  the  compress  com- 
pany were  required  -to  do  anything  else  In 
order  to  start  the  cottou  In  transit.  These 
facts  were  snfilclent  to  establish  the  relation 
of  shipper  and  carrier,  and  Impose  upon  de- 
fendant? the  liability  of  a  common  c&rrler 
from  and  after  the  time  the  cotton  had  been 
Inspected  and  tbe  cars  sealed  by  the  Inf^pec- 
tor. 

[2]  It  was  not  error  to  submit  to  the  jury 
the  question  as  to  whether  tbe  Inspector  or 
his  employer  was  agent  of  and  acting  for  de- 
fendants. The  general  office  of  defendnnta 
In  St  Louis  had  Instructed  the  local  agent 
at  Hugo  to  ship  no  cotton  until  inspection 
was  made  and  certificate  Issued,  and  It  Is 
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shown  to  be  the  coBtom  as  between  plalntllfa 
and  defendants  tor  the  inspector  to  Inspect 
tbe  cott<m  and  seal  ttw  cars  and  deliver  In- 
spection certificate  to  the  local  agmt  who 
tbereniKat  signed  bills  of  lading  which  had 
been  preriously  pr^ared  by  plaintUTa  con- 
taining apedflc  abii^iiig  InstmctiMia.  The 
certificate  of  inspection  In  this  case  sbowa  on 
its  ftoe  Uiat  It  was  made  "tor  aceount  of  Fils- 
00,"  and  these  drcumstancea  we»  auffldent 
to  warrant  the  Jury  in  finding  that  the  In- 
spector or  his  employer  was  In  the  serrloe 
of  defendants,  and  that  when  Oie  cotton  was 
inspected  and  the  cars  were  sealed  defend- 
ants had  notice  Out  the  cotton  was  ready 
for  ahliment.  Whether  the  injector  .dellT- 
ered  the  certificate  cm  the  evening  ot  the  17th 
or  waited  until  the  morning  of  the  IStb 
woDld  make  no  dUferenc^  (or  it  was  his 
do^  to  deliver  this  oertiflcate  to  defmdaDta, 
and  nrittter  plaintiffs  nor  the  compress  com- 
pany had  anything  fttrOter  to  do  in  order  to 
start  the  cotton  in  transit.  Hie  petition  al- 
leged that  the  oott<m  was  ddlvered  to  defend- 
ants, and  that  tbey  received  and  accepted 
the  some.  No  motlcm  was  filed  to  roQulra 
plaintiffs  to  set  oat  the  name  of  the  agent 
with  whom  plaintiffs  dealt  Had  defendants 
desired,  they  mtgbt  have  required  that  this 
information  be  fnmiSbed,  and.  not  having 
done  so,  plaintitEs  were  entitled  to  prove 
under  the  general  allegation  of  ddlvery  in 
the  petition,  that  Qke  cotton  liad  been  deliv- 
ered to  d^endants  In  any  lawful  manner.  A 
oiwporation  mnst  of  necessity  act  tlinnuh 
Bgaits  and  under  the  state  of  the  pleadings 
It  was  competoit  to  prove  delivery  and  notice 
to  defendants  as  was  done. 
The  judgment  is  atHrmed. . 

OWEN,  RAINEY.  HABBISON,  PITOH- 
FORD,  and  JOHNSON.  JJ.,  concur. 


SUrTH  et  al.  v.  BRALEY  et  si.   (No.  9441.) 

(Supreme  Court  of  Oklnhoma.    July  16,  1919. 
Behearing  Denied  Oct.  21,  1919.) 

(SyUahiu  by  ike  Court.) 

1.  ObIGINAL  BEC0BD8  OF  DEEDS  OS  OSBTXflBD 
COPIES  ADUISSIBU:  IN  ETIDBNCB. 

I>eeds  duly  recorded  may  be  received  in  evi- 
dence by  the  introduction  of  the  original  rec- 
ords, <ar  by  copies  duly  certified  by  the  officer 
having  the  legal  custody  of  such  records  under 
his  official  seal,  if  he  have  one,  with  the  same 
effect  as  the  originals,  when  the  originals  are 
not  in  the  possession  or  under  the  control  of 
the  party  desiring  to  use  the  same. 

2.  JuDOHENT  ®=>704,  713(2)— Matters  hot 

AOTUALI.T  LITIQATED  AND  ADJUDICATED  BE- 
TWEEN COPLAINIIFTS  NOT  BES  JUDICATA. 
In  an  action  In  ejectment,  a  former  judg- 
ment of  a  court  of  competent  jurisdiction,  be- 


tween tlie  sane  parties  and  involving  Uie  sbsn 
subject-matter.  Is  conclusive  as  to  the  re^KCtive 
parties  and  tiiose  in  privity  with  them,  not  only 
as  to  every  matter  involved  in  the  former  case, 
but  ss  to  every  matter  germane  to  the  issues, 
which  could,  or  might  have  been,  litigated  and 
determined  Uierein,  whether  the  same  was  plead- 
ed or  not;  but  such  judgment  does  not  have 
the  effect  of  settling  conflicting  or  hoirtile  daims 
between  eoplalntlSs  or  eodefcndftnts.  nslesi 
such  claims  were  brought  into  issue  and  were 
actually  litigated  and  adjudicated. 

S.  Jvwntmm  4=>682(1)— When  bxs  JcmicAXi, 

AS  TO  SUBSBqUBNT  PPBOHABBS. 

Wbflze  plaintiff  sues  to  qoiet  title  to  certak 
lands,  and  the  defendants  in  the  action  plead 
title  from  plaintiff's  grantor,  and  judgment  is 
rendered  against  the  plaintiff  and  in  favor  of 
the  defendants,  a  purchaser  from  plaintiff  sub- 
sequent to  the  judgment  cannot  successfully 
claim  compensation  for  improvements  thereafter 
placed  upon  the  pmnises  In  an  action  in  the 
nature  of  ejectment  by  ^e  said  defendants  to 
recover  possession  of  the  premises. 

4.  Indians  9=915(1)— -Deed  or  besibiotbd  In- 
dian NOT  AFFECTXNO  HIS  BIGHT  TO  BXBCOTB 
OTHER  C0NVBTANCB8. 
Section  2260,  R.  L.  1910,  does  not  apply 
when  one  has  gone  into  pt)ese8sion  under  a  deed 
executed  by  an  Indian  while  restricted.   It  bsa 
bean  held  hi  a  number  of  eases  tv  tjiia  court 
that  this  statute  does  not  apply  to  a  conveyance 
by  a  restricted  Indian,  and  where  a  purchaser 
goes  Into  posseseioo  under  such  a  conveyance, 
the  possession  of  such  grantee,  by  virtue  of  the 
v<dd  conveyance,  does  not  affect  the  right  of  the 
restrMed  Indian  to  ezecato  other  conveyances. 

OHAUPBRTT  AND  MAINTBNANOB  *:37(3)— 
GONVETANCE  BT  ONE  TENANT  IN  COMMON  TO 
BIB  COTENANT  OF  LAND  HELD  ADVEB8ELT. 

A  conveyance  by  one  tenant  in  common  to 
his  cotenant  of  bis  undivided  interest  In  land 
held  adversdy  la  not  champotous. 

(Additional  SyUsbtw  by  Editor^  Staff.) 

0.  EVIDBNCB  9=»1S1— As  TO  BBCOBDS  09  OTIICB 
or  COUNTT  CUSK  ZH  DISCBBIZON  OT  TBIAL 

COUBT. 

In  suit  for  possession  of  land  and  to  quiet 
title,  wherein  plaintif&  and  other  witnesses  were 
heard  as  to  the  whereabouts  of  a  deed  in  order 
to  lay  the  predicate  for  the  introduction  of  the 
records,  pormisslon  to  plaintiffs  to  introduce 
records  of  county  clerk's  office  was  not  an  lUnise 
of  triid  court's  discretion,  In  view  of  Bev.  Laws 
1010,  U  U70,  5009,  and  5116. 

7.  Deeds  «=»120— Biohts   acqxtibbo  ibou 
qbahibb  undbb  void  deed. 
Where  a  grantee's  deed  was  void,  he  could 
convey  no  rights  tiiereunder  to  others. 

Error  from  District  Court,  Atoka  County ; 
J.  H.  Llnebaugh,  Judge. 

Action  for  possession  and  to  quiet  title  by 
B.  B.  Braley  and  E.  T.  Clymer  against  O.  E. 
Smith,  J.  H.  Qernert,  and  Clarence  J.  Crock- 
ett, In  which,  on  the  court's  order,  WIlUe 
Tumbler   was   made   a   party  defendant 
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Judgment  for  plolntlffa  on  a  directed  rerdict  ■ 
Motion  by  defendants  Smith,  Gemert,  and ' 
Tumbler  for  a  new  trial  denied*  and  theyj 
bring  error.     Affirmed   as   to  defendant 
Crockett,  reversed  as  to  the  other  defend- 
ants, and  remanded  for  further  proceedings. 

M.  C.  Haile  and  J.  H.  Gemert,  both  of 
Atoka,  for  plaintllfs  in  error. 

J.  G.  Ralls,  of  Atoka,  for  defendants  in 
error.  ' 

PITCHFORD,  J.  This  action  was  com- 
menced by  the  defendants  in  error,  B.  B. 
Braley  and  E.  T.  Clymer,  in  the  district  court 
of  Atoka  county,  Okl..  on  the  27th  day  of 
April,  1915,  for  the  possession  of  certain 
lands  in  said  county,  and  to  quiet  the  title 
thereto  against  the  plalntilfs  In  error  0.  E. 
Smith  and  James  H.  Gernert  For  conveni- 
ence we  will  refer  to  the  parties  as  they  ap- 
peared in  the  court  below.  Plaintiffs  deralgn 
title  from  one  Willie  Tumbler,  the  original  al- 
lottee of  the  land.  They  allege  that  on  the 
14th  day  of  December,  1906,  the  said  Willie 
Tumbler,  after  removal  of  restrictions,  exe- 
cuted and  delivered  his  warranty  deed  to  said 
land  to  J.  W.  McOlendon,  J.  O.  Kuyrkendall, 
B.  B.  Braley,  and  E.  T.  Clymer ;  that  there- 
after on  the  1st  day  of  December,  1910,  the 
said  McClendon  and  Kuyrkendall  conveyed 
their  interests  in  said  lands  to  the  plaintlfTs. 
There  was  a  further  allegation  In  the  peti- 
tion that  Jas.  H.  -  Gernert  and  Clarence  J. 
Crockett  claimed  some  rights  in  said  lands 
adverse  to  the  plaintlfTs,  through  deeds  ex- 
ecuted by  Willie  Tumbler  and  wife  on  the 
19th  day  of  December,  1916,  to  U.  J.  Barrows, 
and  also  a  deed  from  U.  J.  Burrows  to  said 
Jas.  H.  Gemert,  and  other  conveyances  from 
Tnmbler  to  Crockett. 

Answers  were  filed  by  the  several  defend- 
ants, in  which  it  was  alleged  that  the  rights 
of  the  plaintiffs  had  been  adjudicated  In  the 
case  of  Burrows  v.  McClendon  and  otbws  in 
case  No.  124,  in  the  district  court  <tf  Atoka 
county,  Okl.,  in  which  Jadgm»it  was  ren- 
dered on  the  27th  day  of  September,  1909; 
that  the  issues  and  parties  in  case  No.  124 
were  Identical  with  the  issues  in  this  case, 
an4  that  the  plaintiffs  herein  were  claim- 
ing the  same  Interest  as  claimed  by  the  de- 
fendant in  case  No.  124;  that  by  reason  of 
said  Judgment  the  plaintiffs  were  barred 
from  maintaining  this  action.  It  was  fur- 
ther alleged  in  the  answer  that  the  said  Jas. 
H.  Gemert  purchased  said  lands  on  the  24th 
day  of  November,  1906,  and  went  Into  pos- 
session of  the  same  for  the  said  Burrows, 
and  had  been  In  possession  ever  since ;  that, 
if  the  plaintiffs  ever  had  a  deed  from  the  said 
Tnmbler,  the  same  was  secured  by  false  and 
fraudulent  representation ;  that  no  consider- 
ation was  ever  paid  for  the  same,  and,  fur 
ther,  that  the  purported  deed  held  by  the 
plaintiffs  from  McClendon  and  Kuyrkendall 
was  champertouB  and  Toldt  for  Qie  reaaom 
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that  the  same  was  taken  while  plaintiffs' 
grantors  were  out  of  possession  and  had  not 
received  the  rents  and  profits  arising  from 
said  land  within  a  year  prior  to  the  date  of 
the  said  deed. 

On  the  26th  day  of  January,  1916,  the 
court  entered  an  order  making  the  said 
Willie  Tumbler  party  defendant  in  the  in- 
stant action,  and  on  March  17th  thereafter 
the  said  Tumbler  filed  his  answer,  denying 
the  allegation  of  plaintiffs*  petition,  and  that 
he  ever  at  any  time  executed  a  deed  to 
plaintiffs  or  their  grantors ;  that.  If  they 
did  hold  a  deed  from  him  to  said  land,  the 
same  was  procured  through  false  and  fraud- 
ulent representations,  and  was  without  con- 
sideration; and  prayed  that  bis  title  to  the 
lands  be  cleared.  There  were  other  plead- 
ings filed  by  the  reavectlve  parties,  to  which 
it  is  not  necessary  to  refer.  The  case  came 
on  for  trial  aa  the  8th  day  of  Fetnnary,  1917, 
and  resulted  in  the  court  instmctlng  the  Jury 
to  return  a  verdict  for  the  plaintiffs.  There- 
after, in  due  time,  the  defendants  Smith  and 
Gemert,  and  Tumbler,  filed  motion  for  a 
new  trial.  We  will  treat  the  asdgnments  of 
error  in  the  foUowlsg  nder: 

First  That  the  court  erred  In  permitting 
plaintifls  to  Introduce  the  records  ot  the  office 
of  the  county  clerk  of  Atoka  county. 

Second.  That,  the  court  erred  in  permitting 
the  Introduction  of  Incompetent,  Irrelevant,  and 
immaterial  testimony,  and  in  refusing  to  permit 
defendants  to  Introduce  competent  and  material 
testimony. 

Third.  That  the  court  erred  in  holding  that 
the  defendant  WllUe  Tumbler  was  boned  from 
maUnf  deffense  In  the  aetim. 

Fourth.  That  the  court  erred  in  holding  that 
the  judgment  in  No.  124  was  res  adjudicata  as 
to  the  d^andants,  and  in  refudng  to  hold  that 
■aid  judgment  was  zcs  adjudicata  as  to  piain- 
tifffl. 

Fifth.  That  the  court  erred  in  sustaining 
plaintiffs'  motion  to  direct  a  verdict  for  the 
plaintifh. 

Sixth.  Tbut  the  court  erred  In  lefasiDg  to 
allow  the  deteidant  Gemert  to  show  the  valoa 
of  the  improvamenti  upon  tb»  land  in  contro- 
versy. 


Did  the  court  commit  error  in  per- 
mitting the  introduction  of  the  records  of 
the  office  of  the  county  clerk?  In  order  to 
lay  the  predicate  for  the  introduction  of 
the  records,  the  testimony  of  several  wit- 
nesses was  heard  as  to  the  whereabouts  of 
the  deed.  Among  these  witnesses  were  the 
plaintiffs.  Evidently  the  court  was  satis- 
fied with  the  showing  made,  and  admitted 
the  records.  This  was  a  matter  largely  with- 
in the  discretion  of  the  court,  and,  if  we 
find  that  this  discretion  has  not  been  abused, 
the  Judgment  of  th^  court  thereon  will  not 
be  disturbed.  We  are  ot  the  opinion  that 
a  sufflcleut  showing  was  made  to  sustain  the 
actirai  of  the  conrt 
dection  S099,  R.  h.  1910,  prorldea: 
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"Copies  of  an  papers  aathorized  or  regaind 
b7  law  to  be  filed  or  recorded  in  any  public 
office,  or  of  any  record  required  hj  law  to  be 
made  or  kept  Id  aoy  audi  office,  duly  certified 
by  the  officer  having  the  legal  custody  of  aucfa 
paper  or  record,  under  hU  official  seal.  If  he 
have  oD«,  may  be  received  In  evidence  with  the 
same  effect  as  the  origiaal  when  ancfa  original 
is  not  in  the  poMesalon  or  under  the  emtrol 
of  the  party  deairing  to  use  tlie  same.**- 

We  find  tbftt  this  section  was  adopted  from 
tbe  Kansas  statute,  and  in  the  case  of  Berg- 
man V.  Ballitt  et  aL,  43  Kan.  709,  28  Fac. 
838,  It  IB  said: 

"The  plalntilEs  bdow  relied  on  a  tlth  dorived 
from  the  general  soTemment  through  Tarloos 

mesne  conveyancea  to  H.  M.  Bullitt,  deceased, 
and  to  support  their  action  they  offered  In  evi- 
dence duly  certified  copies  of  the  United  Statea 
patent  and  other  couveyances  in  tbe  chain  of 
title.  Those  were  certified  to  be  correct  copies 
of  tbe  originals  that  were  recorded  in  the  office 
of  tbe  register  of  deeds.  It  is  contended  that 
there  was  error  In  tbe  admission  of  the  copies, 
for  the  reason  that  sufficient  proof  had  not 
'  been  offered  of  the  loss  or  destruction  of  the 
orisinals  to  warrant  the  admission  of  secondary 
evidence  of  such  instruments.  These,  being 
copies  of  Instruments  authorixed  to  be  recorded 
in  a  public  office,  and  which  were  recorded  in 
the  office  of  the  register  of  deeds,  were  admla- 
sible  in  evidence  upon  proof  that  the  original 
instnuncnts  were  not  in  the  possession  and  con- 
trol of  the  party  desiring  to  use  tiie  same. 
Proof  that  the  originals  were  lost  or  destroyed 
was  not  essential  to  the  admission  of  the 
copies." 

It  vaa  dearly  shown  by  the  evidence  tliat 
neither  of  the  plaintiffs  had  poaaesdon  or 
control  of  the  original  instruments,  and  tbe 
proof  of  their  execution  was  not  only  ad- 
mitted by  tbe  defendant  Qemert,  but  was 
established  by  the  evidence. 

SecUon  U70,  B.  L.  1810,  twoTldes: 

"An  instruments  affecting  real  estats,  and  ex- 
ecuted and  acknowledged  in  substantial  compli- 
ance herewith,  shall  be  recdved  in  evidence 
^without  farther  proof  of  tbeir  execntion;  and 
'  Id  all  cases  where  copies  or  other  Instruments 
might  lawfully  be  used  in  evidence,  copies  of  the 
seme  duly  certified  from  the  records  by  the 
register  of  dccda  may  be  received  In  evi- 
dence. •  •  •» 

Section  6116.  B.  Ii.  1910.  proTtdes: 

"The  books  and  records  required  by  law  to  be 
kept  by  any  county  judge,  county  clerk,  county 
treasurer,  register  of  deeds,  clerk  of  the  district 
court,  juBtico  of  the  peace,  police  Judge  or  other 
public  officers,  may  be  received  in  evidence  in 
any  court;  and  whm  any  sadi  record  is  of  a 
paper,  document,  or  instrument  authorized  to 
be  recorded,  and  the  original  theroot  is  not  in 
tbe  posseesion  or  undrr  the  control  of  the  party 
dcsiriag  to  use  the  same,  such  record  shall  have 
the  same  effect  as  the  original;  but  no  public 
officer  herein  named  or  other  custodian  of  public 
records,  shall  be  compelled  to  attend  any  court, 
officer  or  tribunal  sitting  more  than  one  mile 
from  hia  office  with  any  record  or  records  be- 


longing to  his  office  or  la  Ua  enstodj  aa  aoA 
offleer." 

The  defendants  next  contend  that  there 
bad  been  an  adjudication  of  the  validity  of 
the  deed  executed  by  WlUle  Tumbler  and 
wife  to  HeOlendott  and  others,  and  also  that 
there  had  been  an  adjudication  of  tbe  va- 
lidity of  tbe  deed  executed  by  WUUe  Tumbler 
and  wife  to  U.  J,  Burrows;  that  the  parties 
are  ttie  same;  that  tbe  subject-matter  of  that 
suit  was  the  same  as  thla,  and  therefore  the 
adjudication  of  tbe  court  in  that  caae  is 
binding  In  this  proceeding.  The  judgment 
of  tbe  court  In  case  No.  USA,  amtmg  other 
things,  tecUea: 

"The  eonrt  finds  that  the  i^ntiff  acqnired 
no  title  to  ^e  land  la  controversy  by  reason  of 
a  warranty  deed  for  the  reason  that  tbe  said 
warranty  deed  was  executed  at  a  time  when 
under  the  law  the  grantors,  WiUie  Tumbler  and 
his  wife,  were  not  permitted  to  transfer  said 
land.  It  is  therefore  ordraed  and  decreed  by 
the  court  that  the  plaintiff  take  nothing  by  his 
suit,  and  that  the  defatdants  have  and  recover 
of  and  from  the  plaintUb  all  tiidr  eosts  herein 
laid  out  and  expended,  fte  all  <tf  whidi  let  ex- 
ecution issne." 

[7]  There  seems  to  be  no  question  as  to 
what  was  decided  by  the  court  It  was  there 
held  tbat  U.  J.  Burrows,  under  whom  the  de- 
fendant Jas.  H.  Geroert  deraigns  title,  had 
no  title;  that  his  deed  was  absolutely  void. 
His  deed  being  Told.  be  could  convey  no 
rights  thereunder  to  the  defendants.  In 
Scott  T.  Wise-Autry  Stock  Co.,  66  Okh  504. 
1S6  Paa  34<^  tbe  rule  is  stated  aa  follows: 

''While  It  Is  true  tbat  tiie  plalntUfk  in  said 
action,  Wise  et  al.,  conveyed  this  property  to 
the  corporation  formed  by  them  after  the  in- 
stitution of  their  suit,  and  before  the  rendition 
of  the  judgment  in  said  action,  we  are  of  the 
opinion  that,  inasmuch  aa  the  corporation  pur- 
chased this  property  from  tbe  plaintiffs  In  said 
action  after  the  institution  <d  the  said  suit  and 
during  tiie  pendency  thereof.  It  Is  bound  1^  the 
Judgment  rendered  tiierein  against  its  grantw 
and  acquired  no  greater  eights  than  they  had  in 
said  property.** 

In  Baker  r.  Leavltt  et  aL,  61  OUL  70,  153 
Pac.  1009,  It  is  said; 

"The  rule  is  well  settled  in  this  suto  that  a 
final  Judgment  of  a  court  of  competent  jurisdic- 
tion is  conclusive  between  the  parties  and  their 
privies,  in  a  subsequent  action  invoU-ing  the 
same  subject-matter,  not  only  as  to  all  matters 
actually  litigated  and  determined  in  tbe  form^ 
action,  but  as  to  all  matters  germane  to  issues 
which  could  or  might  have  been  litigated  and 
determined  therein." 

While  in  case  No.  124  the  defendants,  who 
are  plalntUEs  in  the  Instant  case,  asked  for 
atfirmatiTO  relief— that  Is.  that  f3xey  be  ad- 
Judged  to  be  the  owners  of  the  laud — the 
court  tailed  to  pass  upon  this  point  Tbe 
plaintiff  in  that  case  relied  upon  the  deed 
from  WUlle  Tumbler  and  wlfe^  which  the 
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court  beld  to  be  void.  The  court  made  no 
finding,  nor  was  It  necessary.  In  so  tar  as 
tlie  plaintiff  there  was  concerned,  to  adjudi- 
cate the  rights  of  the  codefendants  as  be- 
tween themselves;  the  plaintiff  being  1^  no 
manner  Interested  or  aHected.  As  the 
record  stands,  there  was  a  final  adjudication 
OB  to  the  title  oi  Burrows.  Tbesn  being  no 
appeal  from  that  Judgment  the  same  b» 
came  final. 

[2,  S]  U  Is  dearly  shown  by  the  record 
that  the  Issues,  parties,  and  subject-matter 
in  case  Na  124  were  Identical  with  the  Is* 
sues,  parties,  and  subject-matter  In  this  case, 
exc^  as  to  Smith  and  GrodcetL  This  beim; 
trm,  the  adjudication  in  Na  124  would  be 
a  bar  to  all  matters  and  Issues  whlcb  were 
pleaded  and  proven,  or  might  have  been 
pleaded  and  proven,  as  betweoi  the  plsin- 
tilft  and  their  privies  and  the  defendants 
and  their  privies ;  but  when  Oie  court  found 
that  the  title  of  the  plaintiff  in  that  case 
was  absolutely  void,  and  that  the  plaintiff 
was  not  entitled  to  recover,  and  gave  Jodg^ 
ment  for  the  defendants,  without  adjudi- 
cating ttie  rights  of  the  defendants  as  be- 
tween themselves,  none'  of  tbeir  rights  as 
between  themselves  were  affected  by  the 
Judgment.  In  the  case  of  Corrugated  Cul- 
vert Co.  V.  Simpson  Twp..  61  OkL  178.  151 
Pac.  854,  the  court  said: 

"A  Judgment  or  decree  cpon  the  merits  is 
conclusive  between  the  parties,  and  those  in 
privity  with  tbem,  and  the  facts  thus  establish- 
ed can  sevn-  thereafter  be  contested  between 
them,  even  upon  a  different  cause  of  action; 
and  where  the  sobscqaent  action  is  upon  the 
same  eaoBe  of  action,  not  only  the  facts  thus 
adjudicated  are  concluded,  bat  all  the  material 
facts  which  might  tiave  been  presented  as  eon- 
stitntiaic  the  claim  or  defease  are  concluded  be- 
tween ^e  same  parties  or  their  privies." 

In  Alfrey  r.  Colbert  et  aU  44  Okl.  246, 
144  Pac.  179.  the  court  said: 

"A  judgment  of  a  court  of  competent  jurisdic- 
tion, delivered  upon  the  merits  of  a  cause,  is 
final  and  conclusive  between  the  parties  in  a 
subsequent  action  upon  the  same  cause,  not  only 
as  to  all  matters  actually  litigated  and  deter- 
mined in  the  former  action,  but  also  as  to  every 
ground  of  recovery  or  defense  which  mipcht  have 
bew  presented  and  determined  therein." 

In  Prince  v.  Gosnell,  47  Okl.  B70,  149  Pac. 

1162,  It  is  said: 

"In  the  absence  of  exceptional  facts  excusing 
a  failure  so  to  do,  a  party  should  plead  all  the 
material  facts  tfaat  constitute  his  claim  or  de- 
fense, and  a  failure  to  do  so  cannot  be  made  the 
basis  of  another  action.** 

Tumbler  was  a  defenduit  la  case  Na  124, 
and  while  In  that  action  he  had  filed  an  an- 
swer dlsdalming  any  interest  In  the  land 
now  in  controversy,  claiming  there  that  he 
had  transferred  all  of  Us  Interest,  right,  and 
title  to  TT.  J.  Burrowti.  yet,  when  the  court  de- 
clared the  title  of  Burrows  a  nnllitTt  then  so 


far  as  Burrows  was  concerned  the  title  had 
never  passed  ftom  Tmnbter.  While  a  Jndg* 
m^t  on  the  merits  Is  final  and  conclusive  as 
between  the  parties  thereto  and  their  priv- 
ies, not  only  as  to  matters  actually  litigated, 
but  also  as  to  eveiy  ground  of  recovery  or  de- 
fense whidi  might  have  been  presented  and 
determined  therein  germane  to  the  Issues 
therein,  such  Judgment  does  not  have  the  ef- 
fect of  settling  matters  betwera  coplalntlffs 
or  oodefendants,  unless  ttielr  conflicting  or 
hostile  claims  were  brought  Into  issue  and 
were  actually  litigated  and  adjudicated.  In 
DeWattevllle  et  al.  v.  Sims,  44  OU.  708,  146 
Pac.  224,  it  Is  said: 

"A  judgment  foredoaing  a  materialman's  lien 
against  a  number  of  defendants,  Indnding  a 
bolder  (tf  a  mortgage  lien,  who  does  not  set  up 
his  mortgige  in  that  action,  will  not  predude 
the  latter  bom  foredosing  bis  mortgage,  as 
against  hia  codefendants  in  the  first  foreclosure, 
wbo  acquired  no  interest  in  the  property  under 
or  by  reason  of  such  first  foredosare,  and  whose 
conflicting  or  hostile  daims  against  said  mort- 
gage were  not  In  Issue  nor  litigated  in  the  first 
foredosare.  and  It  was  not  error  to  reject  the 
offer  of  such  judgment  by  such  former  code- 
fendants OS  res  adjudicata  in  tiiis  subsequent 
action  by  the  mortgagee  to  foredose  his  mort- 
gage against  them." 

In  23  Gyc  1279,  it  Is  said: 

"Alttrougb  a  judgment  Is  emdnslve  upm  all 

the  parties  to  the  action,  so  that  no  one  can 
allege  anything  contrary  to  it,  merely  because, 
bis  coplaiatitf  or  codefendant  Is  not  joined  with 
him  in  the  second  suit,  yet  the  estoppel  is  raised 
only  between  those  who  were  adverse  parties  in 
the  former  suit,  so  that  the  judgment  therein 
Bettles  nothing  as  to  the  relative  rights  or  lla- 
bllities  of  the  coplaintiffs  or  codefendants  inter 
seee,  unless  tbdr  conflicting  or  hostile  dnims 
were  brought  into  Issue  by  the  cross-petitions 
or  separate  and  adversary  answers,  and  were 
thereupon  actually  litigated  and  adjudicated." 

In  9  B.  a  L.  028.  it  is  said: 

"Where  the  original  parties  in  ejectment  both 
daimed  from  the  holder  of  the  record  title,  but 
other  persons  claiming  the  land  by  adverse  pos- 
session are  added  as  d^cndants.  a  judgment  for 
the  defendants,  wliile  concloaive  against  the 
plaintiffs,  is  not  conclusive  as  between  those 
defendants  daiming  by  the  record  title  and 
those  daiming  by  adverse  posseadon." 

The  effect  of  the  Judgm^t  In  No.  124  was 
to  preclude  Buirows  and  his  privies  ^m 
afterwards  daiming  any  rights  by  virtue  of 
the  deed  from  Tumbler  to  Barrows,  or  inter- 
posing said  deed  as  a  defense  In  the  present 
action.  Tlie  court,  however,  did  not  in  any 
way  pass  upon  the  validity  of  the  deed  from 
Tumbler  to  these  plaintUta.  The  court  was 
in  error  In  holding  that  Tumbler  was  con- 
duded  by  the  Judgment  and  estopped  from 
eeeldng  the  cancellation  of  plaintiffs'  deed, 
but  as  to  Gemert  and  Smith,  their  title  be- 
ing acquired  from  Burrows  after  the  judg- 
ment had  been  rendered,  they,  being  privies 
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in  (Kmtract  with  Barrow*,  are  as  complete 
oondnded  by  that  Jndgmoit  as  was  their 
grantor.  It  would  be  a  travestT  upon  the 
law  to  hold  that  Burrows,  after  being  defeat- 
ed in  the  action  which  he  formerly  bnm^t 
aeainat  the  idalntlffs  In  this  caae,  wherein 
his  title  was  declared  Toid,  could,  by  a  sab- 
sequent  conveyance,  defeat  and  annul  the  ef- 
fect of  the  jadgment  therein  rendered.  But 
here  we  are  confronted  with  a  more  serioua 
propo8ltl«L  In  case  Na  124  Burrows  was 
not  suing  for  the  posaesaion  of  the  land.  He 
at  the  time  claimed  to  be  is  poBsession.  That 
actl<m  was  brought  for  the  purpose  of  clear- 
ing his  title  by  the  cancellation  of  deed  from 
Tumbler  to  tbese  {datntlflb.  The  Judgment 
(tf  the  court  declared  the  title  of  Burrowa 
'void,  and  gare  the  defendants  judgment  for 
costs.  The  question  of  possesslfm  was  not 
therein  litigated,  nor  did  the  Judgment  hare 
the  effect  of  giving  these  plalntUEs  the  pos- 
session. The  sole  question  there  decided  was 
that  Barrows  had  no  title ;  to  othv  words, 
by  Tlrtue  of  the  jndgnunt,  no  process  could 
have  been  Issued  by  the  court  placbig  defend- 
ants In  No;  124  In  possessloD  of  the  premises ; 
therefore  plaintiffs  In  tlie  case  at  bar,  in  or- 
der to  gain  possesidon,  instltoted  the  present 
action.  In  McElroy  t.  Moose,  61  OkL  173, 
161  Pac  857,  It  Is  said: 

"It  Is  the  right  of  poBseasloa  between  the  par- 
ties in  an  action  of  ejectment  that  is  tried,  and 
this  right  of  possession  is  the  title  that  is  to  be 
adjudged  hi  the  trial." 

The  plaintiffs  must  recover  upon  the 
strength  of  their  own  titl&  If  the  deed  re- 
lied upon  by  th^  from  Tumbler  Is  shown  to 
have  been  obtained  by  fraud  and  without 
consideration,  and  Judgment  rendered  In  fa- 
vor of  Tumbler  canceling  tiie  deed,  th^ 
plaintiffs  would  have  no  right  to  the  posses- 
sion of  the  land,  and  Uiey  could  not  complain 
of  any  disposition  Tumbler  might  thereafter 
make  of  thb  premises.  That  would  be  a  mat- 
ter mtlrely  between  him  and  his  codefend- 
ants. 

In  this  action  Uie  plalntlfb  seek  posses- 
sion of  the  lands,  and  ask  that  their  title  be 
quieted  as  against  Smitti,  Oemert,  and  Crock- 
ett. The  title  relied  on  by  plaintiffs  Is  that 
granted  by  the  deed  from  Tumbler  to  the 
plaintiffs.  There  is  no  allegation  in  the  peti- 
tion that  Tumbler  is  claiming  any  Interest  In 
the  lands  adverse  to  the  plaintiffs.  He  was 
not  made  a  party  in  this  cause  by  any  action 
on  the  part  of  plaintiffs.  Nor  Is  there  any- 
thing In  the  record  indicating  that  he  was 
made  a  party  on  his  own  motion.  We  are ' 
to  ccHidnde  that  he  was  made  a  party  on  mo- 
tion of  the  defendants,  as  It  Is  seen  in  the 
answer  of  Gemert  the  attack  Is  made  on  the 
deed  from  Tumbler  to  the  plaintiffs.  In  alleg- 
Int;  that  the  same  was  (Stained  by  fraud  and 
was  made  without  c<»i8lderation.  We  find, 
however,  that  Tumbler  was  made  a  party  by 
order  of  the  court  Plaintiffs  filed  a  motion 
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to  vacate  this  order,  which  wsa  orermled. 
No  doubt  the  object  sought  In  having  Tum- 
bler made  a  party  was  to  enable  the  defend- 
ants to  deftat  the  claim  of  the  plaintiffs  for 
possesion.  This  purpose  la  obvious,  for  tb« 
«ily  object  disclosed  by  the  answer  of  Tum- 
bler Is  to  attadi  the  deed  to  these  pl^tlffs. 
The  petition  alleges  the  deed  from  Tumbler 
to  Crockett;  the  answer  of  Oemert  alleges 
a  deed  from  Tumbler  to  Barrows,  executed 
on  the  19th  of  December.  1906 ;  and  nowhere 
In  the  answer  filed  by  Tumbler  Is  there  any 
denial  or  attack  upon  these  deeds,  nor  does 
he  seek  possession  of  the  land.  When  he  was 
offered  as  a  witness  In  the  case,  and  the 
court  sustained  an  objection  to  his  testifying, 
be  was  permitted  to  state  to  flw  court  In  tbe 
absence  of  the  Jury  that: 

"If  he  was  permitted,  be  would  testifr  that 
he  never  at  any  time  executed  to  Dr.  UcCIeo- 
don,  J.  O.  KoyrkendaU,  E.  T.  dymer.  or  B.  B. 
Braley  a  warranty  deed  dated  the  14th  o( 
December,  1006,  or  at  any  other  time,  to  the 
lands  in  controversy  in  tiiis  case;  that,  if  they 
ever  had  any  such  parported  deed,  it  was  ob- 
tained through  fraud  and  misrepresentation, 
and  DO  consideration  was  paid  this  defendant 
for  any  deed  to  said  land;  *  *  *  that  said 
defendant  claimed  no  interest  in  aaid  land,  but 
had  conveyed  tlie  same,  as  he  understood,  to 
one  n.  J.  Burrows,  on  the  23d  day  of  Kovemba, 
1906;  that  he  never  intended  to  convey  sold 
lands  to  said  3.  W.  McClendon,  J.  O.  Kuyrkoi- 
dall,  B.  B.  Braley,  and  E.  T.  Clymer." 

Defendants  further  contrad  that  the  court 
committed  error  In  admitting  tbe  several 
deeds  from  Tumbler  to  Crodtett,  from  Tum- 
bler to  Harris,  from  Harris  to  Crockett,  from 
Harris  to  Tumbler,  from  Crockett  to  Mening- 
er  and  Ellis,  and  from  Ueninger  and  Ellis  to 
Crockett.  While  this  evidence  might  have 
been  irrdevant  and  immaterial,  we  are  un- 
able to  see  wherein  the  defendants  conld 
have  been  injured  thereby.  The  most  that 
can  be  said  of  this  evidence  is  that  It  goes  to 
prove  that  Tumbler  was  lacking  In  the  power 
to  say  no  and  held  himself  In  readiness  to  ex- 
ecnte  a  deed  to  any  one  applying; 

[4]  Tbe  defendants  next  contend  that  the 
deeds  taken  by  the  plaintiff  were  void,  same 
being  cbampertous.  We  have  seen  that  the 
deed  from  Tumbler  to  Burrows  was  declared 
absolutely  void  by  tbe  court  In  case  "So,  124, 
the  deed  having  been  executed  while  the 
grantor  was  a  restricted  Indian;  therefore 
this  deed  gave  Burrows  no  right  to  the  pos- 
session of  the  lands  therein  conveyed.  In 
Groom  V.  Dyer  (decided  by  this  court  Feb. 
25,  1919,  not  yet  officially  reported)  170  Pac 
12,  tbe  court  said: 

"Section  2260,  B.  Xj.  1010,  does  not  apply 
when  one  has  gone  Into  possession  nnder  a  deed 
executed  by  an  Indian  while  restricted.  It  has 
been  held  in  a  number  of  cases  by  this  court 
that  this  statute  docs  not  apply  to  a  conveyance 
by  a  restricted  Indian,  and  where  a  purchaser 
goes  into  possession  under  such  a  conTeyancc, 
the  possession  of  such  grantee  by  virtue  of  the 
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▼oid  coDTerance  does  not  affect  the  right  of  the 
restricted  Indian  to  execute  other  conveyances." 

In  ThompBon  t.  Riddle,  171  Pac.  331,  It 
was  said: 

"To  hold  that  the  champerty  statute  la  appli- 
cable and  rendered  conTeyancea  void  made  to 
others  than  the  one  in  adverse  possesslOD  would 
leave  the  Indian,  his  reatrictlons  on  alienation 
belo;  cemoved,  only  the  altematlTe  ot  selling 
his  lands  to  the  person  in  adverse  possession 
or  bring  an  netiom  to  dtspossess  such  person. 
This  would  bs  giving  force  and  eff«!t  to  these 
attempted  conveyances  and  transactlona,  which 
the  law  denotmces  as  absolnte  mjllitiea." 

The  esse  of  Goodwin  t.  Mullen,  48  Okl, 
609, 150  Psc.  680,  seems  to  hold  to  a  contrary 
rule.  This  latter  dedslon  was  based  upon 
the  former  opinion  of  tills  court  In  Miller  t. 
Fryer.  35  Okl.  140,  128  Pac.  718.  The  case 
of  Murrow  Indian  Orphans'  Home  t.  McOlen- 
don  (decided  by  this  court  June  6,  1917)  166 
Pac.  1101,  expressly  overmled  the  holding  In 
Mllla  V.  Fryer,  snpra,  and  Ruby  v.  Nunn,  87 
Okl.  389,  132  Pac.  128.  Nor  Is  the  contention 
of  the  defendants  tenable  on  the  proposition 
that  the  deed  from  McClendon  and  Enyrken- 
dall  to  plaintiffs  was  champertous. 

Chapter  11,  H  2,  8,  ot  tbe  General  Statutes 
of  Kentucky,  provides: 

"All  sales  or  conveyances,  including  those 
made  under  execution,  of  any  lands,  or  tiie  pre- 
tended right  or  title  to  the  same,  of  which  any 
other  person,  at  the  time  of  such  sale,  contract 
or  ocmveyance,  has  adverse  pcsseBsion,  shall  be 
null  and  void.  ♦  ♦  •  Neither  party  to  any 
contract  made  In  vlcdatlon  of  the  provisions  of 
this  chapter  shall  have  any  right  ot  sctlon  or 
suit  thereon." 

The  Court  of  Appeals  of  that  stote.  In  the 
case  of  Russell  et  al.  v.  Doyle  et  al.,  84  Ky. 
386.  1  S.  W.  604,  construing  iba  forgoing 
statute  says: 

"T%e  reason  for  its  ensetment  with  ns  is  to 
prevent  litLgstion,  and  the  purchase  of  doubtful 
claims  by  strangers  to  them.  If  the  owner  is 
Hot  disposed  to  attempt  the  enforcement  of  a 
doubtful  claim,  public  policy  requires  that  he 
should  not  be  allowed  to  transfer  it  to  another 
party,  and  thus  encourage  strUe  and  litigation. 
It  has  therefore  been  deemed  benefidal  to  the 
public  interest  to  prohibit  it,  and  time  has 
manifested  that  It^works  no  injury  to  the  honest 
man,  while  it  may,  and  in  fact  does,  often  in- 
terfere with  the  interests  of  keen-sighted  specu- 
lators, and  prevent  a  practice  of  purchasing 
doubtful  titles.  This,  then,  being  dearly  the 
object  of  the  stotute,  does  it  apply  to  a  transfer 
by  one  tenant  in  common  or  co-owner,  of  his 
undivided  interest,  to  his  ootenant?  In  such  s 
case  no  stranger  to  the  tltie  is  Introduced,  but 
one  who  is  already  interested,  and  who  may  sue 
for  the  property,  merely  increases  his  InteresL 
Here  the  reason  for  the  rule  fails,  and  hence  it 
fails.  The  champerty  law  was  intended  to 
apply  to  the  purchase  by  a  stranger  of  property 
adversely  held,  as  this  would  be  productive  of 
litigation,  and  should  not  receive  a  strained  con- 


struction, and  one  reaching  beyond  the  reason 
for  its  enactment.  In  a  country  where  the  aliena- 
tion ot  estates  is  fiivored." 

tSl  There  mu  no  oror  ta  zeftudog  tbe  re- 
guest  of  the  defendant  Oemert  for  an  entry 
upon  the  Journal  of  the  coart  asking  for  tbe 
value  of  tZie  Improvemaits  placed  npon  the 
land  In  omtroversy,  and  that  the  some  be  ap- 
praised or  tried  to  a  jury.  In  the  answer  fil- 
ed by  the  defttdant  Gemot,  there  was  no 
claim  for  Imprmrementa,  and,  if  compensa- 
tion for  improvements  had  been  demanded, 
the  evidmce  abundantly  shows  he  would  not 
be  entitled  to  make  tbe  claim  therefor.  Sec- 
tion 4035.  R.  L.  1910;  Wolcott  T.  Smith,  33 
Okl.  249,  124  Pac.  970. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed  as  to  defendant  Orockett,  and, 
reversed  as  to  tba  other  defendants,  and  re> 
manded  for  fnrtho:  proceedings  not  Inconsiat- 
ait  vltb  this  oplzdon. 

OWEN,  C.  J.,  and  SHARP,  McNEILU  and 
HIGGIMS,  JJ..  concur. 


ICnSKOQEB       TIME^DEHOGRAT  t. 
BOARD  or  GOBTRS  Or  MTTSKOGEB 
OOUNTT.  (No.  106S6.) 

(Supreme  Court  ot  Oklahoma.  Oct.  14t  1010.) 

(Si^abtu  hv  Court.) 

1.  Newspapbrs  4»5(2)  —  GEirnSAz,  otatutk 

AS  TO  COMPENSATION  TOB  FUBLISHINO  TAX 
UST  NOT  BEPEALXO  BT  SPECIAL  STATUTE. 
Section  3258,  Rev.  Laws  1010,  In  referring 
to  the  fees  for  the  publication  of  lists  of  land 
on  which  taxes  are  delinquent,  is  a  general  stat- 
ute, while  section  7307,  in  so  far  as  it  refers 
to  the  cost  ot  publication,  is  a  special  stotute 
referring  only  to  the  publishing  of  notices  of  the 
sale  ot  lands  for  delinqnait  taxes  provided  for 
in  said  section ;  and  the  former  section  of  the 
statute  is  not  repealed  by  the  latter.  Overruling 
Stillwater  Advance  Printing  &  Publishing  Co. 
V.  Board  of  County  OomndBsloners  ot  Payne 
County,  29  OU.  8D9.  110  Pa&  1002. 

2.  Statutes  4s3b225U  —  Spxoul  PBOViaiona 

CONFUCTINO  WTTH  OETrBBAI.  LAW. 

Where  toere  are  two  provisions  of  the  stat- 
utes, one  of  which  la  special  and  partlcolar  and 
clearly  includes  the  matter  in  controversy,  and 
where  the  special  statute  covering  the  subject 
prescribes  different  roles  and  procedure  from 
those  in  the  general  statute,  it  will  be  held  that 
the  special  stotute  applies  to  the  8ubject*matter. 
and  that  the  general  sUtuto  does  not  apply. 

3.  Taxation  «=>686  —  Cebtiticate  or  ros- 

CBASE  TO  COUHTT  ON  FAILUBE  OF  BIDS. 
When  the  lands  as  provided  for  in  section 
7307,  R.  L.  1010,  have  been  offered  for  sale  for 
delinquent  taxes,  and  no  one  bids  the  amount 
doe  thereon  for  toxes,  itenalty,  and  costs  and  the 
same  is  bid  off  in  the  name  of  the  county  and  a 
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certiBcate  of  pnrcliase  iuoed  to  said  count;,  tiie 
effect  of  the  certificate  is  to  maintain  in  statua 
quo  the  county'a  lien  on  aaid  lands  for  taxes  and 
assessments,  and  as  long  aa  the  certificate  is 
beld  b7  the  count7  tbe  taxes  and  aasessments 
due  on  said  lands  are  still  onsatisfied  and  unpaid 
and  remain  lo,  nnleaa  the  county  aasigna  nid 
certificate,  or  antil  tbe  lands  have  been  bid  in 
by  the  count;  at  a  rmale  or  redeemed  by  tt» 
ovuer,  and  until  aaid  time  Hid  lands  ar«  termed 
"delinquent  landa." 

4.  NEWSPAFBR8  ^»5(2)  —  COCNTT  LXABIUTT 

roa  NOTEoa  roa  ubalb  or  weuaqjmsr 

LANDS, 

The  amount  of  UaUlity  of  tbe  conntr  for 
poblisbin;  notice  for  resale  of  lands,  aa  provided 
for  in  MCtiona  7400-7411»  la  contndled  bj  Mo- 
tion 8258,  BeriMd  Lawi  of  1910. 

Error  from  District  Court,  Mnakogee 
GoaDty;  Benjamin  B.  Wheeler,  Jndfa 

Proceeding  by  flie  Muskogee  TUnes-Demo- 
crat,  begun  by  tiie  filing  with  the  Board  of 
County  Commlasloners  of  Muskogee  County 
of  Its  claim  for  a  certain  amount  for  pub- 
lishing notices  of  tax  resales  of  Muskogee 
County.  From  an  order  of  the  Board  of 
County  Commissioners  disallowing  the  claim 
In  part,  the  Muskogee  Times-Democrat  ai>- 
Itealed  to  the  district  court,  and  from  Judg- 
ment there  allowing  tbe  claim  in  a  certain 
sura  and  disallowing  the  remainder  thereof 
it  brings  error.  Affirmed. 

J.  C.  Stone,  Ghas.  A.  Homi,  and  Francis 
Stewart,  all  of  Muskoeee,  for  plaintiff  in 
error, 

R.  B.  Jacksoi,  Ant.  Go.  Atty^  and  W.  W. 
Cotton,  COw  Atty.,  botb  of  Moskogeeh  for  de- 
fendant in  error. 

McNEIIJ^  3.  This  proceeding  was  com- 
menced by  tbe  Muskogee  Times-Democrat 
flUog  with  the  board  of  connty  commLBsion- 
era  of  Muskogee  coun^  Its  claim  for  |6,075, 
for  pobllcatloa  of  notices  of  tax  resales  in 
Muskfigee  connty.  The  publication  consisted 
of  2,700  nonpareil  sauares,  for  whldi  the  pa- 
per made  a  charge  of  7S  cents  per  square  for 
the  first  Insertion,  and  60  cents  per  square 
for  subsequeat  insertion.  The  board  of  coun- 
ty commissioners  disallowed  the  claim  In 
part,  and  from  the  order  disallowing  the 
claim  the  Muskogee  Times-Democrat  ap- 
I>ealed  to  the  district  court  On  trial  of  the 
case  In  the  district  court,  tbe  court  allowed 
the  claim  In  the  sum  of  $787.80  and  disal- 
lowed the  remaining  part  of  the  same. 

The  facts  were  not  disputed.  The  publica- 
tion consisted  of  10,248  separate  Items. 
Counting  the  separate  descriptions  of  lots  in 
tbe  publication,  the  total  number  of  lots 
Involved  were  7,878,  which  referred  to  the 
general  tax,  penalty,  and  cost  of  each  lot  for 
each  j-ear.  It  Is  admitted  that  the  remain- 
ing 2,370  items  referred  to  the  sewerage  tax 


and  parement  tax,  eacb  wifli  Che  penalty  and 
cost  Tbe  court  awarded  Judgment  for  the 
7378  items,  ea<A  Item  coralng  a  town  lot 
at  10  centi  per  lot,  and  dfaallowed  the 
'sewerage  and  pavement  Items,  since  Okj 
Bboold  bave  been  Included  In  tbe  general  tax 
itema.  Pnmi  aaid  jodgmoit;  fbe  Muskogee 
Times-Democrat  has  appealed. 

[1,  S]  It  la  axgiied  <m  ft^teal  by  plaintiff  lo 
error:  First,  admitting  that  tbe  reaale  of 
lands  as  grorided  in  aectlana  7408,  7410,  and 
7411,  R.  L.  1010,  Is  the  advertising  oC  delln- 
quent  lands,  there  Is  no  statute  controlling 
tbe  amount  to  be  paid  ft>r  tbe  piU>Ucation  of 
the  notice  of  said  Aellnqoent  lands.  There 
bring  no  contract,  tbe  cost  for  publishing 
said  notices  Is  cootn^ied  by  tliat  porticm  of 
section  3258,  Revised  I^iws  1910,  which  pro- 
vides for  paym«it  of  the  publication  at  so 
much  per  inch.  Second,  it  is  argued  that  the 
publishing  of  tbe  resale  list  as  provided  la 
sections  7409,  7410,  and  7411,  Is  not  a  pobU* 
cation  of  delinquent  lists  of  land. 

We  win  consider  the  questions  In  tiie  or- 
der they  are  briefed. 

First.  Admitting  tbe  publication  of  the  re- 
sale notice  is  the  publication  of  lists  of  de- 
linquent lands.  It  is  admitted  that  section 
7411  does  not  specify  tbe  amount  tbe  county 
shall  pay  for  such  publication.  We  then 
look  to  section  3258,  Revised  Laws  1910, 
which  is  a  genual  statute  and  provides  as 
follows: 

"For  publishing  lists  of  lands  upon  vbieh 
taxes  are  delinquent,  each  description,  twenty 
cents.  For  publishing  lists  of  town  lots  on 
which  taxes  are  delinquent  each  description,  ten 
cents." 

It  Is  suggested  that  this  portion  of  the 
statute  bns  been  repealed  by  section  7397. 
Rev.  Laws  1910,  and  was  so  hrid  by  this 
court  In  tbe  case  of  Stillwater  Advance 
Printing  ft  Publishing  Co.  v.  Board  of  Coun- 
ty Commissioners  of  Payne  County,  29  Okl. 
859,  119  Pac.  1002.  This  is  true^  but  tnni 
an  examination  of  tliat  case  we  think  tbe 
premises  adc^ted  by  tbe  court  In  arriving 
at  its  con(Uuslon  were  erroneous. 

The  court  in  the  opinion  In  that  case  steted 
that  section  3060,  Wilson's  Revised  &  Ann. 
Statutes,  which  statute  Is  the  same  as  sec- 
tion 3258,  Rev.  Laws  lOlO,  was  repealed  by 
section  6021,  Wilson's  Revised  Statute,  which 
la  the  same  as  section  7397,  Revised  Laws 
1910.  The  opinion  in  that  case  states  that 
section  3060  of  Wilson's  Revised  Statute  be- 
came effective  September  25,  1890,  and  that 
section  6021  became  effective  In  March,  1805 ; 
but  as  to  section  6021  becoming  effective  in 
March,  1895,  the  court  was  in  error.  This 
no  doubt  occurred  by  reason  of  the  state- 
ment in  the  opinion  in  the  case  of  Allen- 
Kixes  V.  Board  of  County  Commissioners  of 
Cleveland  County,  12  Okl.  603.  73  Pac.  286, 
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that  the  section  whldi  la  C021  of  Wilson's 

IteTlsed  Laws  became  effective  In  March, 
181^.  But  from  an  examination  of  the  stat- 
ute, or  that  portion  of  the  same  which  is 
material,  we  find  it  became  effective  In  De- 
cember, 1890,  at  the  time  of  the  adoption  of 
the  1890  Code.  It  Is  troe  that  It  was  amend- 
ed in  1895,  but  only  as  to  the  date  when  said 
publication  notice  should  be  made. 

But  looking  to  the  history  of  the  two  stat- 
utes, we  find  that  the  portion  of  section  3258 
which  is  as  follows: 

"For  pDblishing  lists  of  lands  upon  which  tax- 
es arc  delinquent,  each  description,  twenty  cents. 
For  publishing  lists  of  town  lots  on  which  taxes 
are  deUnquent,  each  descrlptioo,  ten  emti" 

—was  section  2919.  St  1890,  section  2901, 
St.  180.3,  and  section  3060  of  Revised  Laws 
of  1903;  section  7397  of  Revised  Laws  of 
1910,  or  the  fMlowing  portlw  thereot  to 
wit: 

"The  county  treasurer  shall  charge  and  col- 
lect in  addition  to  the  taxes,  interest  and  penal- 
ty the  sum  of  twenty-five  cents  on  each  tract 
of  real  property  *  *  *  and  ten  cents  oo  each 
town  lot  advertised  for  sale,  which  sura  shall  be 
paid  into  the  county  treasury  and  the  county 
shall  pay  the  cost  of  Uie  publication,  but  In  no 
case  dinll  the  county  be  liable  for  more  than 
the  amount  charged  to  the  delhiquent  lands  for 
advertUing" 

— ^was  a  portion  of  sectl<Hi  6206,  St  1890,  sec- 
tion S651,  St.  1803,  and  section  6021  of  Re- 
vised Z^ws  of  1903. 

When  the  court  In  the  case  of  Stillwater 
Advance  Printing  &  Publishing  Co.  v.  Board 
of  County  Commissioners  of  Payne  County, 
29  Okl.  859,  119  Pac  1002,  adopted  the  the- 
ory that  this  portion  of  section  6021,  Revised 
Laws  of  1903,  was  not  adopted  until  1895, 
It  was  in  error,  while  it  would  have  made  no 
difference  in  the  result  In  that  case,  as  the 
publication  notice  In  Oiat  case  was  governed 
by  said  section  6021. 

The  (pinion  should  have  stated  that  sec- 
tion 3060,  Wilson's  Laws  1903.  referred  gen- 
erally to  publication  of  notice  for  sole  of 
lands  for  delinquent  taxes,  while  section 
6021,  Wilson's  Laws  of  1903,  referred  only  to 
publications  designated  in  that  section, 
therefore  section  3000  was  a  general  statute 
and  6021  a  special  statute,  and  as  the  pub- 
lication in  that  particular  case  was  the  pub- 
lication designated  tn  section  6021  It  would 
follow  that  the  pubUcatloo  was  controlled 
by  the  qpeclal  statute,  section  6021.  and  not 
by  the  general  statute,  sec^on  SOGO. 

The  rule  of  construction  of  the  statutes, 
where  one  Is  a  special  statute  and  the  other 
a  general  statnte,  covering  the  same  sub- 
ject-matter, was  stated  by  this  conrt  in  the 
case  of  Gardner  v.  School  District  Na  87, 
Kay  County,  84  Okl.  716, 126  Pac  1018: 

"Where  there  are  two  provisions  of  the  stat- 
utes, one  of  which  is  special  and  particular  and 
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clearly  indade*  the  matter  in  controversy,  and 
where  the  sp^al  statute  covering  the  subject 
prescribes  different  rules  and  proeedare  from 
those  in  the  general  statute,  it  will  Im  held  that 
the  qwcial  statute  applies  to  the  subject-matter, 
and  that  the  general  statute  does  not  apply." 

We  therefore  refuse  to  follow  the  former 
opinion  In  that  respect,  and  the  same  will 
be  overruled  In  ao  far  as  It  Is  in  conflict  with 
this  opinion. 

Section  3258  and  section  7307,  as  adopted 
In  the  Revised  Laws  of  1010,  are  both  In 
fall  force  and  effect.  Section  3258  Is  a  gen- 
eral statute  and  section  7397  is  a  special 
statute,  applying  only  to  publication  refer- 
red to  in  that  section  and  has  no  application 
to  the  publication  Involved  herein.  In  the 
publication  of  the  notice  of  resale  of  de- 
linquent lands  as  provided  for  In  s^tion 
T411,  the  cost  of  publication  Is  controlled  by 
section  3268. 

The  second  contention  of  the  plaintiff  In 
error  is  that  the  resale  of  lands  as  provided 
in  sections  7409,  7410,  and  7411,  Is  not  the 
advertising  of  lands  upon  which  taxes  are 
delinquent,  nor  are  such  lands  classified  as 
delinquent  lands.  The  lands  advertised  for 
resale  as  provided  for  in  section  7409,  7410, 
and  7411.  are  those  lands  which  have  once 
been  offered  for  sale  as  provided  in  section 
7397,  for  failure  to  pay  the  taxes. ,  It  Is  pro- 
vided by  section  7406  that  the  county  treasur- 
er in  the  sale  of  delinquent  lands  controlled  by 
section  7397,  tn  case  no  other  bidder  offers 
the  amount  due  for  taxes,  penalties,  and  ln< 
terest.  Is  authorized  to  bid  off  all  or  any 
real  estate  offered  for  sale  in  the  name 
of  the  county,  and  a  certificate  of  purchase 
shall  be  issued  to  the  county.  Said  section 
of  the  statutes  provides  that  the  oonnty  ac- 
quires all  the  rights,  both  legal  and  equi- 
table, that  any  other  purchaser  acqnlrea  by 
reason  at  such  purdiase.  While  It  is  true 
said  section  of  the  statute  contains  the  above 
provision,  it  wiU  be  noticed  that  the  rights 
of  the  county  are  very  different  from  that 
acquired  by  an  Individual  whra  receiving 
the  tax  certificate.  If  an  individual  pur- 
chases at  the  delinquent  tax  sale,  a  wrtlfi- 
cate  Is  Issued  to  him.  He  pays  the  amount 
of  taxes  due  tha%on.  The  statnte  then  pro- 
vides that,  If  the  same  is  not  redeemed  by 
the  owner  within  two  years,  the  purchaser 
may,  ofter  giving  60  days'  notice  to  the  own- 
er of  the  land  and  tlie  person  In  possession 
to  redeem,  and  If  he  falls  to  redeem  said 
land,  acquire  a  tax  deed  to  the  same.  When 
an  individual  purchases  at  the  delinquent 
tax  sale,  provided  for  in  section  7307,  R.  L. 
1910,  the  taxM  are  paid  by  him,  and  the 
land  no  longer  Is  delinquent,  nor  are  the  tax- 
es unpaid.  In  cases  where  the  county  Is  re- 
quired to  bid  the  same  In.  when  no  one  else 
offers  to  pay  the  amount  of  the  taxes  due  and 
penalties  and  costs,  a  certificate  is  issued  tu 
the  county.   The  county  does  not  pay  the 
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taxes  dne  Oiereon  to  the  coaatr  treasurer, 
nor  doe«  the  county,  towiiahip,-or  school  dis- 
trict or  snbdlTlslon  of  the  county  receive 
tbdr  prc^rtfonate  dure  of  Ihe  taxes.  The 
certificate  la  slmi^  held  by  Oie  coanty,  with 
the  right  to  assign  the  certificate  to  any  one 
who  will  i»ay  the  amount  cS  taxes,  penalty, 
and  costs  dne  thereon,  and  snbject  to  the 
land  being  redeemed  by  the  loadownw.  If 
the  coonty  Is  nnable  to  assign  the  certificate 
to  any  one  for  two  yeara,  or  if  the  landown- 
er fails  to  redeem  the  same  within  said  time, 
the  law  then  provides  that  the  county,  npcm 
proeeedlng  as  provided  In  sections  7409,  7410, 
and  7411,  shall  readvertlse  the  property  and 
sell  the  same  to  the  highest  bidder  for  cash, 
provided  his  bid  equals  the  amount  of  tax- 
es, penalty,  and  cost  due  on  said  land,  and, 
if  no  one  makes  such  a  bid,  then  the  county 
may  become  tbe  purchaser  thereof.  So  it 
can  be  seen  that  the  xigbt  acquired  by  the 
county  and  an  individual  are  very  different 
The  purchaser  of  a  certificate  may  proceed 
and  obtain  a  title  through  his  purchase; 
this  tbe  county  cannot  do. 

We  have  been  unable  to  flad  any  case  ex- 
actly in  point  upon  this  particular  question, 
and  none  has  been  dted  to  us  by  either  side, 
and,  since  all  of  the  states  have  different 
statutes  and  different  procedure,  it  is  there- 
fore hard  to  find  a  case  very  analogous  to 
the  one  at  bar.  The  Supreme  Court  of 
Minnesota,  in  the  case  of  Cbaunoey  v.  Wass, 
35  Minn.  1,  14.  30  N.  W.  826,  on  page  830, 
in  defining  "driinquent  tax,"  used  the  fol- 
lowing language: 

"To  constitate  a  legally  dehnquent  tax  on  land 
three  things  are  necessary :  First,  that  the  laud 
is  subject  to  taxation ;  second,  tliat  the  tax 
authorized  b7  law  has  been  levied  on  it  in  the 
manner  provided  by  law ;  third,  that  tbe  tax  re- 
mains nupaid  aftw  the  time  appointed  by  him 
for  Its  paymenL" 

The  Supreme  Court  of  Nebraska  In  a  case 
where  the  county  had  bid  In  the  lands  at  a 
delinquent  sale  and  had  received  a  certifi- 
cate therefor,  in  the  case  of  Lancaster  Coun- 
ty T.  Trimble  et  al.,  34  Neb.  752,  52  N.  W. 
711,  held: 

"Taxes  are  levied  by  and  are  due  the  county, 
tither  for  itacif  or  as  trustee  for  various  corpo- 
rations,  such  as  the  state,  cities,  villages,  and 
school  districts.  Where  a  county  purchases  the 
lands  for  delinquent  taxes,  it  is  unnecessary, 
therefore,  for  it  to  pay  the  treasurer  the  amount 
of  such  delinquent  taxes." 

The  Supreme  Court  of  New  Jersey,  ia  the 
case  of  Maginnia  v.  Rutherford,  73  N.  J. 
I^w,  287,  63  Atl.  16,  quoted  from  the  case 
of  In  re  Report  of  Commissioners  of  Ad- 
justment of  the  City  of  Elizabeth,  40  N.  J. 
liaw,  488,  10  AtL  863,  as  foUows: 


"By  the  city  diarter  the  certificate  of  sale 
does  not  transfer  or  divest  the  title.  The  cer- 
tificate, b;  section  84,  after  it  Is  recorded,  con- 
stitptes  simply  a  continuoDce  of  tbe  original 
lien.  •  •  •  A  certificate  of  sale  made  to  the 
ci^  in  effect  maintains  its  lien  for  taxes  and 
asseanieuts  la  statu  quo.  Everything  fs  in 
fieri  until  a  declaration  ot  sale,  daly  executed 
and  recwded,  divests  the  title  of  the  owner. 
Until  that  Is  accompUsbed,  the  taxes  and  asaeas- 
mrats  are  still  unsatisfied  and  unpaid,  and  as 
audi  are  subject  to  adjustment  under  this  act." 

[t]  We  think  the  rule  adc^ted  by  the  Su- 
preme Court  of  New  Jersey  is  the  sound 
rule,  and  that,  under  the  statutes  of  this 
state,  a  certificate  of  sale  made  to  a  coun- 
ty in  effect  maintains  its  liens  for  taxes  and 
assessments  and  holds  the  same  in  statu 
quo,  and  that  the  taxes  and  assessments  are 
still  unsatisfied  and  unpaid  until  the  certifi- 
cate of  a  sale  is  assigned  by  the  county  to 
a  purchaser,  and  the  county  receives  tbe 
money  therefor,  or  until  a  resale  has  occur- 
red and  the  county  has  purchased  at  a  re- 
sale and  has  become  the  owner  of  the  land; 
that  so  long  as  tbe  county  holds  the  certifi- 
cate of  purchase,  the  taxes  are  still  unsatis- 
fied and  unpaid  and  the  lands  delinquent 

The  plaintiff  in  error  dtes  and  relies  upon 
the  case  of  Wilson  v.  Wood,  10  OU.  279,  61 
Pac.  1045 ;  but  this  was  a  case  where  an  In- 
dividual bad  purchased  the  tax  certificate 
and  the  money  was  paid  into  the  county  treas- 
urer, and  under  those  condition  the  court  held 
that  the  land  was  not  delinquent  for  the 
reason  that  the  taxes  had  been-  paid.  The 
purchaser  of  a  certificate  had  a  lien  upon 
the  land,  as  .to  which,  after  two  yeara  from 
the  date  of  Oie  certificate,  by  ^vliig.  notice 
to  the  owner  (tf  the  land  and  the  party  in 
possession,  if  he  failed  to  redeem  the  same, 
the  purchaser  could  receive  a  tax  deed  there- 
for. But  In  the  caae  at  bar  the  taztti  liad 
not  been  paid  by  any  one.  The  certificate  of 
pnrdiase  was  hAA  bj  the  county,  and  in  so 
far  as  tbe  taxes  are  ctmccmed  Qiey  were 
simply  held  in  statu  qno,  and  tlie  certificate 
could  not  ripen  into  title  so  l<mg  as  it  was 
held  by  the  county  until  the  lands  were  re- 
advertised  by  the  county  and  sold,  and  If 
no  <sie  offer  to  bid  the  amonnt  due  for  taxes, 
peiulty,  and  costs,  the  county  could  pur^ 
chase  the  same  and  become  the  owner  tiiereof. 

[4]  We  therefore  conclude  that  the  adver- 
tisement of  lands,  as  provided  for  In  sec- 
tions 7409,  7410,  and  7411,  is  the  advertise- 
ment of  list  of  lands  upon  which  taxes  are 
delinquent,  and  tbe  charge  for  the  publica* 
tion  is  controlled  by  section  3258,  B.  Jj.  lOlQ. 

For  the  reesons  stated,  the  Judgment  of 
the  district  court  Is  affirmed. 

OWEN,  O.  J.,  and  RAINBT,  JOHNSON, 
and  HIG6INS,  JJ.,  concur. 
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BSNN  et  aL  t.  TROBERT.    (No.  &4e2.) 
(Supreme  Oourt  of  Oklahoma.   Oct  14,,  I&IO.) 

(SyUabut  hp  tJbe  OoTt.) 

1.  JUBT  ^»]3(5>— BlOBT  TO  JUBT  TBIAL  NOT 


APPUOABLE  TO  ISSUES  OP  FACT  IN  EQUITT. 

The  constitational  guarantr  that  "the  right 
of  trial  hy  jury  shall  be  and  remain  Inviolate" 
has  no  reference  to  the  trial  of  isauea  of  fact 
in  equity  caaea. 

2.  Action  ^s>2fi(2)— Chabacter  of  action 

DBTBBHINABLE  BT  PRATEB  FOB  BELIEF. 
The  character  of  an  action  ia  to  be  deter- 
mined by  the  natare  of  the  Issues  made  by  the 
pleadings  and  Ae  rights  and  remedies  of  the 
parties,  and  not  alone  by  the  form  in  which  the 
action  is  brought,  or  by  the  prayer  for  relief, 
which,  in  this  respect,  forms  no  material  part 
of  the  pleading. 

3.  Mobtoaoes  4s»422  —  On  skvx&ai.  mobt- 

OAOES  BKOnBIHG  SAlfX  DKBT,  TKNUB  IN  AST 
COUNTT  WHBKK  U.KD  LIES. 

Where  Several  mortgages  are  made  to  dif- 
ferent parcels  of  land  to  secure  one  and  the 
aame  debt  tliey  constitute  one  mortage,  and 
their  unity  is  determined  by  the  debt  secured, 
and  an  action  may  be  maintained  in  any  comi- 
ty in  which  any  part  (tf  the  land  Is  situated 
which  is  cov«ed  by  any  one  of  the  several 
mortgages: 

4.  AXTEAI,  AHD  BBBOB  «S>1009(^— JUDOIONT 
Xn  BQUXTT  OOnOLmBXTB  UHXUB  OUKABLT 
AOAIRBZ  WnOHV  OV  BVIDBnoB. 

In  eqnltable  aetions  the  judgmmt  of  the 
trial  court  wHl  not  be  set  a^de,  unleas  it  is 
deariy  against  the  wei^t  of  the  evidence. 

6.  AFFXAI.  and  EBBOB  «=3lOSO(2)— MOBTaAGBS 
«=3383— FOBECLOaUBB  IN  ANOTHEB  8TATE; 
AVTEB  JUDOMBNT  FOB  AMOUNT  07  DEBT. 

Where  husband  and  wife,  on  August  IS, 
1910,  while  reaideBts  of  the  state  of  Colorado, 
Joined  in  the  ezeeation  of  certain  I»omls8ory 
notes  and  nuntgages  upon  the  land  of  the  wife 
ritnated  In  this  state,  and  after  default  in 
the  payment  of  the  notes  the  same  are  merged 
Into  judgments  in  the  courts  of  Colorado  In 
favor  of  the  payee  in  said  notes  on  the  16th  and 
18th  days  of  April,  1912,  and  thereafter,  on 
August  23,  1918,  the  said  payee  filed  a  suit 
to  foreclose  his  mortgagee  lien  upon  said  land  in 
the  district  court  in  this  state  against  the 
makers  of  said  notes  and  mortgages,  but  did 
not  aeek  a  personal  judgment  In  such  fore* 
closure  ^oceedings  tar  his  debt,  but  merely  to 
eondenm  the  land  to  sale  for  the  paymmt 
thereof,  held:  (a)  That  the  plaintiff  may  main- 
tain his  foreclosure  action  without  suing  upon 
bia  foreign  judgment  and  that  subdivision  4 
of  section  4657,  R.  L.  1910,  providing  that 
a  suit  upon  a  formgn  judgment  must  be  brought 
within  one  year,  is  not  arailable  as  a  defense, 
(b)  That  the  fact  that  verbal  testimony  was 
admitted,  upon  the  trial  of  said  foreclosure 
suit,  tending  to  prove  that  the  defendants  w«e 
divorced  in  the  state  of  Colorado  on  Septem- 
ber 19,  1912,  constituted  harmlcaa  error. 
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6.  MOBTGAGEB  4ss>463—EVIDBNOX  aUBTATimrO 
JUDOUENT  OF  F0BECL08UBE. 

Record  examined,  and  AeW,  that  the  judg- 
ment of  the  court  is  not  against  the  dear 
weight  of  the  evidence. 

7.  Effbct  of  habuless  ebbob. 
No  judgment  shall  be  set  aside  or  new  trial 

granted  by  any '  appellate  court  of  this  state 
In  any  case,  civil  or  criminal,  on  the  grounds 
of  mladirection  of  the  jury,  or  the  improper  ad- 
miaslon  or  rejection  of  evidence,  or  as  to  er- 
ror In  any  matter  of  pleading  or  procedure* 
milesB,  in  the  opIbIcs  of  Uie  eoort  to  which  ap- 
plication is  made,  after  an  examination  of 
the  wtire  record,  it  appears  that  the  error  com- 
plained of  has  probably  resulted  in  a  miscar- 
riage of  justice,  or  constitutes  a  substantial  vi- 
<dation  of  a  constitutional  or  statutory  right. 


Error  from  District  Court,  SMnlnole 
County;  Tom  D.  McKeown,  Judge. 

Suit  by  W.'R  Trobert  against  Petor  Bena 
and  Margaret  B.  Bena  to  foredose  real  es- 
tate mortgagea,  brou^t  after  foreign  Judg- 
ments on  defiiolted  notes,  witli  amended  pe- 
tltkm  making  Lucy  Barkns,  A.  Gotrell, 
So(Ale  Baker,  and  others  additional  parties 
defendant,  and  with  d^ault  or  disclaimer 
by  most  oC  audi  parties,  with  answer  and 
cross-petition  by  defendant  Margaret  B. 
Benn,  and  answer  to  petition  by  A.  H.  Got- 
reU  and  Sookle  Baker.  Judgment  for  ^in- 
tlff,  motion  for  new  trial  orermled,  and 
defendants  Peter  Bean  and  otbers  bring  er- 
ror. Affirmed. 

Davis  &  Patterson,  of  Wewoka,  for  plain- 
tiffs in  error. 

Mark  Goode,  of  Shawnee,  and  T.  S.  Cobb, 
of  Wewoka,  for  defatdant  in  error. 

JOHNSON,  3.  This  is  an  appoQ  from 
the  district  court  of  Seminole  county.  On 
August  23,  1913,  W.  R.  Trobert,  as  plalntur, 
filed  Ms  suit  In  the  district  court  of  Semi- 
nole county,  OkL,  against  Peter  Benn  and 
Margaret  R.  Benn,  to  foreclose  two  certain 
real  estate  mortgages  on  separate  and  dis- 
tinct parcels  of  land*  tme  of  the  mortgages  de- 
scribing certain  landa  In  Sonlaole  county, 
Okl.,  and  the  other  me  describing  landa  In 
Pottawatomie  county,  OkL,  all^^  that  the 
mortgages  were  made  to  secure  the  payment 
of  one  note  for  96JB/00,  dated  August  15, 1910, 
doe  August  16, 1912,  one  note  for  $100.  dated 
August  IS,  1910.  payable  June  16,  1012,  and 
one  note  for  ¥100,  dated  August  15.  1910,  due 
July  IS,  1912 ;  that  on  the  $5,500  note  a  Judg- 
ment was  given  in  fiivor  (k  the  plointifT  and 
against  the  defendants  In  the  district  court 
of  the  dity  and  county  of  Denver.  In  the 
state  of  Colorado,  for  the  sum  of  $6,093.33 
and  coflts,  on  the  ISth  day  of  Aiwll,  1912; 
that  on  the  two  promissory  notes,  of  $100 
each,  a  Judgment  was  duly  made  and  given 
In  favor  ctf  the  plaintiff  and  against  the 
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defendants  In  DaiTO-,  Colo,  on  Qie  18tli| 
day  of  April,  1912,  and  no  put  ot  the  same 
baa  been  paid. 

Tbereafter,  on  the  12tb  day  of  December, 
1013.  plaintiff  filed  his  amended  petition, 
maklns  Lucy  Barkus,  James  Hurd,  O.  N. 
Fulton,  A.  Lackery,  Gibson  Payne,  Uzzie 
Davis,  Sookle  Baker  (nee  Barkus),  A.  B. 
Baker,  and  A.  H.  Ootrell  additional  iMirtlea 
defendant  He  alleged  the  same  cause  of  ac- 
tion against  P^r  Boin  and  Margaret  B. 
Benn,  and  alleged  tliat  tbe  additional  itar- 
tles  d^^dant  were  asserting  some  adverse 
claim  to  the  lands  and  sought  to  qnlet  ti- 
tle as  against  them.  Lucy  Barkus,  James 
Hurd,  O.  N.  Fulton,  A.  La(&bery,  Gibson 
Payne,  Uzzle  Davis,  Sookle  Baker,  and  A. 
B.  Baker  either  disclaimed  or  defaulted. 

On  January  26, 1914,  Peter  Benn  and  Mar- 
garet R.  Benn  danurred  to  plalntUTs  pe* 
citlon,  for  the  leaara  that  it  does  not  state 
facts  BUfflcioLt  to  constitute  a  cause  of  ac- 
tion, and  because  there  Is  misjoinder  of 
causes  of  action.  This  demurrer  was  over- 
ruled, and  the  defendants  excepted.  On  the 
27tfa  day  of  April,  1914,  Margaret  &  Benn 
filed  her  verified  answer  and  cross-petiCion 
to  platntifrs  petltiML  Her  answer  was  a 
general  denial,  and  a  ftartfaer  all^tion  of 
fraud  in  the  procurement  of  tbe  mortgages. 
As  a  cross-petitionw  she  alleges  that  she 
is  the  owner  of  all  the  land  described  In 
plaintiffs'  petition,  except  one  of  the  tracts, 
to  wit,  the  west  half  of  the  northeast  qoar- 
ter  of  section  36,  township  7  N.,  range  T  EL, 
In  Seminole  county,  Okl. ;  that  she  Is  In  Qie 
peaceable  possession  of  the  land,  and  that 
W.  B.  Trobert  is  claiming  an  adverse  inter- 
est by  reason  of  the  mortgages  be  claims 
on  the  same;  and  she  seeks  to  cancel  the 
mortgages  and  quiet  her  title. 

On  tbe  23d  day  of  Sept^ber,  1915,  A.  H. 
Cotrell  and  Sookle  Barkns  Baker  filed  their 
answer  to  plaintiff's  petition,  which  was  a 
general  denial,  and  allej^atlon  that  Sookle 
Barkus  sold  tbe  west  half  of  the  southeast 
quarter,  and  tbe  soutb  half  of  the  southwest 
quarter  of  the  northeast  quarter  of  section 
36,  township  7  -N.,  range  7  N.,  a  part  of  the 
land  in  controversy,  to  A.  H.  Cotrell,  after 
she  bad  procured  a  Judgment  of  tbe  dis- 
trict court  of  Seminole  county,  Okl.,  quiet- 
ing the  title  to  the  same  In  her,  and  further 
pleaded  the  statute  of  limitation  as  to  the 
judgment  of  plaintiff  procured  Lu  Denver, 
Colo. 

An  order  of  tbe  court  first  bad,  on  the 
23d  day  of  September,  1915,  Margaret  H, 
Benn  filed  an  amendment  to  her  amended 
answer,  which  pleaded  the  statute  of  limi- 
tations. To  tbe  answers  of  the  defendants 
tbe  plaintiff  filed  replies,  being  general  and 
specific  denials. 

Thereafter,  on  the  25th  day  of  September, 
1915,  tbe  cause  proceeded  to  trial  on  the 
am«Qded  petition  of  plaintiff,  and  on  the 


amended  answer  of  Margaret  B.  "Beaa,  aod 
tbe  amendment  to  bet  answer,  and  Ox  an- 
swer of  A.  B.  Cotrell  and  Sookle  Baikna 
Baker. 

After  tbe  evidence  was  Introdooed,  Om 
court  made  his  <i»^*wgT  of  fact,  which  u« 
as  follows: 

The  court  finds  that  the  only  lisae  to  be  dp- 
tennfn4*d  in  this  cause  between  the  plaintiff 
and  defendants  la  the  question  or  tbe  issue  ai 
to  the  statoto  ot  limitation,  as  pleaded  by  fi» 
defendants. 

Tbe  court  finds  that  Ae  defeodsnt  Margant 

R.  Benn  was  in  Oklahoma  City,  Oklahoma, 
daring  tbe  early  apring  of  1912,  and  remained 
in  Oklahoma  City  from  time  to  time  nntil  tli« 
3d  day  of  September.  1912,  when  abe  filed  a 
petition  in  the  district  court  of  Denver  coun- 
ty, city  of  Denver,  atate  of  Colorado,  and  on 
the  19tfa  day  of  September,  1912,  in  the  eoonty 
court  of  the  coanty  of  Denver,  city  of  Denver, 
atate  of  Colorado,  aoing  for  divtffce  tnm  Peter 
Benn,  her  hnsband.  and  npoo  such  petitioa 
was  divorced  In  said  state,  and  the  court  cmi- 
cludca  aa  a  matter  of  law  that  she  is  estopped 
to  deny  her  residence  to  be  in  any  state  other 
than  the  state  of  Colorado  from  that  date. 

The  conrt  conctudca  and  finds  that  the  judg- 
ments sued  on  in  this  caae  were  rendered  on 
the  dates  aet  out  in  1912,  and  the  court  cos- 
cludes  aa  a  matter  of  law  that  they  were  filed— 
that  the  petition  in  thia  action  waa  filed  within  ' 
one  year  from  the  rendition  of  said  aforesaid 
jndgmenta;  that  the  jadgmenta  are  unsatiaficd 
and  that  the  mortgages  introduced  in  evidence 
were  to  secore  the  indebtedneaa  on  the  jods- 
menta  which  are  still  onaatiafied  and  are  aub- 
aisting  and  valid  jadgments;  and  it  ia  the 
judgment  of  the  court  that  tbe  plaintiff  recover 
tbe  amoontB  aaed  for  and  foreclosure  tw  tbe 
amounta  sued  for  in  the  petition. 

To  aU  of  which  findings  of  the  court  the  de- 
fendant Margaret  R.  Benn  «zcepts. 

The  defendants  Sookie  Barkns  Baker  and  A. 
R.  Cotrell  request  that  the  ooort  make  sepa- 
rate findings  of  fact  and  CMdnrions  of  lav  aa 
to  the  west  half  of  the  southeast  quarter  and 
the  south  half  of  the  aoothwest  quarter  o(  the 
southeast  quarter  of  section  86,  township  7 
N.,  raive  7  E.,  being  a  part  of  the  land  in- 
volved in  this  litigation. 

The  court  finda  that  in  an  action  in  the  dis- 
trict court  of  Seminole  county,  Oklahoma, 
wherein  Sookie  Barkua  waa  plaintiff  and  Mar- 
garet R.  Benn  et  al  were  defendants,  a  Judg- 
ment was  rendered,  canceling  the  eonveyancea 
from  Sookie  Barkus  to  Margaret  R.  Bean,  de- 
fendapt;  that  tiie  plaintiff  in  this  action.  W. 
R,  Trobert.  was  made  a  party  to  that  action, 
and  no  proper  acrvice  was  had;  and  that  on 

or  about  the  day  of  ,  19 — ,  ia  the 

district  coart  of  Seminole  count?,  Oklahoms, 
said  judgment  was  set  aside  as  void  and  held 
for  naught  as  to  the  plaintiff,  W.  R.  Trobert, 
in  this  case  alone,  and  set  ande  as  to  him  alone. 
Tbe  judgment  is  valid  and  subsisting  as  to  the 
other  defendants,  and  will  not  be  disturbed, 
bnt  ordered  by  the  oonrt  that  so  far  ss  prac- 
ticable that  an  the  lands  be  sold  prior  to  tbe 
tract  of  the  Sookie  Barkua  land  and  Jackson 
Barkus  land,  or  the  land  in  oohtroveray  be* 
tween  Sookie  Barkus  and  Margaret  R.  Boa, 
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became  yon  can  sat  the  moner  of  tbs  other, 
Jet  them  hare  this  piece  of  land  that  BIr. 
Cotfell  aod  all  of  them  claim. 

To  all  of  which  fiodlDgs  of  fact  and  condQ- 
•ions  of  law  the  defendants  excepted. 

On  the  25th  day  of  S^tembw,  191S,  the 
defendants  filed  thedr  motion  for  a  new 
trial,  which,  omitting  the  lormal  part,  was 
fls  follows: 

(1)  Because  the  court  ened  in  orerraling 
the  moHon  of  the  defendants  to  make  the  pe- 
tition of  plaintiff  mora  definite  and  cerUin. 

(2)  Because  the  coart  erred  In  overruling 
the  demurrer  of  Ute  defteidants  to  plaintiff'i 
petition. 

(3)  Because  the  court  erred  in  overrDling  the 
motion  of  the  defendant  Uargarat  B.  Benn  to 
continue  the  said  cause. 

(4)  Because  the  court  erred  in  passing  said 
cause  from  9  o'clock  until  1  o'clock  on  Sep- 
tember 25,  IQIB,  after  the  plaintiff  had  an- 
nounced ready  and  the  case  proceeded  to  trial. 

(a)  Beoanae  the  court  erred  in  oTermling 
the  8ec<md  petition  of  the  defendants  for  a  con- 
tinuance and  an  application  for  a  Jury  in  sold 
cause. 

(6)  Because  the  court  eired  in  not  sustaining 
the  demurrer  of  the  defendants  to  plaintiff's  ev- 
idence, for  the  reason  that  in  the  petition  the 
])]aiDtiff  sued  on  certain  notes  and  a  foreclosure 
of  an  alleged  mortgage  securing  the  same,  that 
there  was  no  evidence  in  said  cause  in  any 
way  Identi^ing  the  judgments  introduced  is 
evidence  with  the  notes  sued  on,  and  the  plead- 
ings did  not  justify  the  fntrodaction  of  the 
judgment  in  support  thereof,  and  the  same 
showed  on  their  face  that  they  were  foreign 
judgments,  and  had  hecn  rendered  more  than 
one  year  prior  to  the  institution  of  the  suit 
now  on  trial. 

(7)  Because  the  court  erred  in  admitting  in- 
competent evidence  over  the  objection  and  ex- 
ceptions of  the  defendants  in  said  cause. 

(5)  Because  the  court  erred  in  refusing  to  ad- 
mit competent  evidence  the  defendants  in 
support  of  th^  defense. 

(9)  Because  the  court  erred  in  rcfudng,  over 
the  objection  of  the  defendants  Sookie  Barkus 
and  A.  H.  Cotrell,  to  permit  them  to  defend 
as  to  the  lands  claimed  by  them  in  this  action. 

(10)  Because  the  court  erred  in  his  findings 
of  fact  and  conclusions  of  law  in  finding  that 
Margaret  R.  Benn  procured  a  divorce  in  Den- 
ver, Colo.,  on  or  about  the  26th  day  of  De- 
cember, 1912,  and  for  that  reason  she  was  es- 
topped from  denying  that  her  rcaidence  was  in 
Colorado  at  that  time. 

(11)  That  the  gndiuga  of  fact  by  the  court 
In  said  cause  are  contrary  to  the  evidence. in- 
troduced on  the  trial  of  said  cause  and  are 
contrary  to  the  law;  that  the  conclusions  of  law 
in  said  trial  are  contrary  to  the  evidence  and 
are  contrary  to  the  law;  that  the  Judgment 
rendered  in  said  cause  by  said  court  is  con- 
trary to  the  evidence  and  are  oontraxy  to  the 
law 

—which  was  overruled  on  the  17th  day  of 
January,  1916,  and  the  defendants  except- 
ed and  prayed  an  appeal  to  this  court,  and 
^'cre  granted  time  to  make  and  serve  case- 


made.  In  due  time,  to  wit,  on  July  12,  1016, 
they  commoiced  this  actltm  In  this  court  to 
reverse  the  case  by  filing  their  petition  in 
error  with  case-made  attached,  and  assign- 
ed error  as  follows: 

(1)  Said  court  ened  In  overruling  the  motion 
of  defendants  In  error  for  a  new  trial. 

(2)  Said  court  erred  io  overruling  the  mo- 
tion of  plaintiffs  in  error,  defendants  below, 
to  make  the  petition  of  defendant  in  error,  plain- 
tiff below,  more  certain  and  definite. 

(3)  Said  court  erred  in  overruling  the  demur- 
rer of  plaintiffs  in  error,  defendants  below,  to 
petition  of  defendant  hi  error,  plaintiff  below. 

*  (4)  Said  court  erred  in  not  snslxining  the  de- 
murrer of  plaintiff  in  error  to  the  evidence  of 
defendant  in  error. 

(5)  The  court  erred  in  its  conclusions  of  law 
to  the  effect  that  Margaret  B.  Benn  was  es- 
topped by  reason  of  the  fact  that  she  had  sc- 
cared  a  divorce  in  Denvert  Colo.,  to  deny  that 
she  was  a  resident  of  that  state  at  that  timr. 

(6)  Becanae  tiie  court  erred  in  its  findings  of 
fact 

(7)  Because  the  court  erred  in  admitting  over 
the  objectiou  of  plaintifb  in  error,  deftodants 
below,  incompetent  evidence,  to  wit,  the  judg- 
ments introduced  In  evidence  to  sustain  de- 
fendant in  error's  claim,  and  parol  evidence  to 
the  effect  that  Margaret  B.  Benn  secured  a 
divorce  in  Denver,  Colo. 

(8)  Because  the  court  erred  in  refoslng  to 
admit  competent  evidence  on  the  part  of  the 
plaintifls  in  error. 

(9)  Becaase  the  court  orred  in  overruling  tbe 
motion  of  plaintiff  in  error  for  a  continuance 
in  said  cause. 

(10)  Because  the  court  erred  in  refusing  tho 
application  of  plaintiffs  in  error  for  a  jury. 

(11)  Because  the  court  erred  in  all  of  his 
findings  of  fact  and  conclusions  of  law,  and  err- 
ed in  rendering  judgment  for  defendant  In  er- 
ror on  the  evidence  introduced. 

(12)  Because  the  court  erred  in  refusing  to 
permit  plaintiff  in  error  to  introduce  evidence 
in  support  of  their  motion  for  a  nrntiuDance. 

[S]  PlaintUTs  In  artafn  third  asalgunent 
of  error  is: 

"Said  court  erred  in  overruling  the  demurrer 
of  plaintiffs  in  error,  defendants  below,  to  pe- 
tition of  defendant  in  error,  plaintiff  below." 

For  they  say  that  plaintiff  sues  on  two 
mortgages,  one  describing  land  in  Seminole 
county,  Okl.,  and  the  other  In  Pottawatomie 
county.  We  think  there  Is  no  merit  In  this 
contention.  It  Is  true,  as  conteuded  by  the 
plaintiffs  in  etror  In  their  brief,  that  the 
plaintiff,  sues  upon  two  mortgages,  one  cov- 
ering lands  in  Pottawatomie  county  and  the 
other  covering  lands  in  Seminole  county ; 
but,  as  alleged  in  plaintiff's  petition,  these 
mortgages  were  both  given  to  secure  the 
same  indebtedness  as  evidenced  by  the  same 
notes — that  is,  each  was  to  secure  all  the 
notes  originally  given,  and  when  these  were 
merged  in  judgments  they  still  continued  to 
stand  as  security  for  the  debt.  The  debt  is 
Uie  principal  thing,  and  tbe  mortgages  given 
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to  secure  tbe  debt  are  regarded  as  a  mere  In- 
ddent  tbereof.  This  we  tblnk  is  the  general 
mle,  and  was  annoanced  by  tills  coart  In 
the  case  of  Clark  et  aL  t.  Grant.  26  OU.  398, 
100  Pac.  284.  28  li.  B.  A.  (N.  S.)  619,  Ann. 
Cas.  1912B,  60S.  We  think  the  plaintiff  bad 
the  right  nnder  Oe  law  to  bring  his  action 
for  a  foreclosure  of  these  mortgages  in  ei- 
ther Seminole  or  Pottawatomie  cotmty,  as 
provided  In  Berlsed  Laws  of  1910,  |  4672. 
which,  In  BO  far  as  ttie  same  Is  appllcaUe^  is 
as  follows: 

"If  real  property,  the  subject  of  an  sctioD, 
be  an  entire  tract,  and  sitaated  in  two  or  more 
counties,  or  If  it  consists  of  separate  tracts, 
situated  in  two  or  more  coanttes,  tbe  action 
may  be  brongbt  in  buj  connty  Jn  which  any 
trac^  or  part  thereof,  is  litttated.    •    •    •  " 

The  same  Is  the  rule  as  annonnced  1^ 

Jones  on  Mortgages,  8       as  follows: 

"Where  several  mortgages  are  made  to  dif- 
ferent parcels  of  land  to  aeeore  one  and  the 
same  debt,  they  constitute  one  mortgage,  and 
their  unity  is  deterufned  by  the  debt  secured, 
and  an  action  nay  be  maintained  in  any  coun- 
ty (m  which  any  part  of  tht  land  la  ^tnated 
which  is  secured  by  any  cat  of  the  several  mort- 
gages." 

Thia  role  Is  announced  in  the  cases  of  Com- 
merdal  National  Bank  v.  Johnson.  16  Wash. 
536,  48  Pac.  267,  Lomax  v.  Smith.  60  Iowa, 
223,  and  Stevens  t.  Fwry  et  aL  (O.  O  48 

Fed.  7. 

[1,t]  We  will  next  consider  the  plaintiffs 
In  error's  tenth  assignment  of  error,  which  is: 

"Because  the  court  erred  in  refusing  tbe  ap- 
plication of  plaintiffs  in  error  for  a  jurr." 

We  think  there  is  no  merit  In  this  conten- 
tion, for  the  reason  that  the  plaintiff's  ac- 
tion was  not  one  for  the  recovery  of  a  Judg- 
ment for  money,  nor  for  the  recovery  or 
possessIcMi  of  specific  real  or  personal  prop- 
erty, but  was  a  suit  for  the  foreclosure  of  a 
mortgage  lien  npon  real  estate,  and  waa 
therefore  an  action  purely  of  equitable  cog- 
nizance, and  in  such  cases  neither  part; 
is  entitled  to  a  Jury  trial  as  a  matter  of 
right,  and  the  trial  court  did  not  err  in  deny- 
ing a  Jury  trlaL  This  court  has  frequently 
held  that— 

"The  constitutional  guaranty  that  'tbe  rlg^t 
of  trial  bj  jury  shall  be  and  remain  invioiate' 
has  no  reference  to  the  trial  of  issues  of  fact 
in  equity  cases."  Mathews  et  al.  t.  Snig^  et 
al.,  182  Pac.  703,  not  yet  officially  reported; 
Anderson  v.  Muhr,  36  Okl.  184,  128  Pac.  296; 
Brown  v.  Maseey,  19  Oltl.  4S2,  02  Pac  246; 
Maas  V.  Donmyer,  21  Ofal.  434.  96  Pac.  691; 
Childs  V.  Cook,  174  Pac.  274. 

The  plaintiffs  in  error's  nlntti  asBlgnmait 

of  error  Is: 

"Because  the  court  erred  in  overruling  the 
motion  of  plaintiff  in  error  for  a  continuance  in 
said  cause." 


record  dladoaes  Oiat  when  the  case 
was  called  for  trial  the  defendants  filed  their 
motion  for  a  continuance,  which  was  over- 
mled  by  the  court,  and  the  plaintiffs  in  er- 
r<H>  complain  of  tba  action  of  the  trial  court 
and  In  their  brief  say  that: 

"Thtj  alleged  tbe  docket  was  set  only  for 
the  purpose  of  settling  issnes;  that  no  cases 
were  to  be  tried  except  by  agreement;  that 
Tom  D.  Me^own,  judge  of  the  district  court, 
was  not  present  on  the  first  d^;  that  George 
O.  Ommp  presided  and  ordered  the  eases  set 
for  trial  over  tbe  objections  of  the  defendant: 
that  tbe  case  was  a  Jury  case,  and  had  at  a  for- 
mer time  been  ordered  placed  on  the  jury 
docket  This  court  has  nniformly  held  that  a 
motion  for  continuance  is  within  the  discre- 
tion of  the  trial  Judge,  and  his  action  will  not 
be  disturbed  unless  it  is  mkde  to  appear  there 
has  been  an  abuse.  We  admit  this  oTerroling 
of  the  motion  of  Mrs.  Benn  would  hardly  be 
considered  by  the  court  We  in^t,  however, 
tiiat  the  general  motion  by  all  tbe  defendants 
states  facts  that  should  have  entitled  them  to 
a  continuance  in  any  court" 

We  fall  to  see  anything  In  the  allegatlona 
to  indicate  that  the  trial  court  in  any  way 
abused  bis  discretion  in  overruling  the  ap- 
plication for  a  continuance,  and  wo  feci 
that  the  contention  of  the  plaintiffs  in  er- 
ror in  this  respect  is  wlthont  merit  Mc- 
Cann  v.  McCann.  24  Okl.  264,  103  Pac  694 ; 
R.  L.  1910,  I  6044;  Martin  v.  Hubbard,  32 
OkL  2, 121  Pac.  620 ;  N.  S.  Sherman  Machine 
A  Iron  Works  v.  B.  D.  Cole  Mfg.  Co..  61  Okl. 
353,  161  Pac.  1181. 

[41]  The  plaintiffs  In  error's  fourth,  fifth, 
and  sixth  assignments  of  error  wlU  be  con- 
sidered together,  and  are  as  ftdlowa: 

(4)  Said  court  erred  In  not  sustaining  the  de- 
murrer of  plaintiff  in  enmr  to  the  ev^oaee  of 
defendant  In  error. 

(6)  Tbe  court  erred  In  its  conclnrions  of 
law  to  the  effect  that  Ma^ret  R.  Benn  was 
estopped  by  the  reason  of  the  fact  that  she  had 
secured  a  divorce  in  Denver,  Colorado,  to  deny 
that  she  waa  a  resident  of  that  state  at  that 
time. 

(6)  Because  the  court  erred  in  its  findings  of 
fact 

Tbe  tomOL  ass^ment  of  error,  that  the 
court  erred  In  not  sustaining  the  demurrer  of 
plaintiff  In  error  to  the  evidence  of  the  de- 
fendant in  error,  is  not  well  taken,  because 
the  essential  allegations  In  tbe  plaintiff's  pe- 
tition were  that  the  notes  secured  by  the 
mortgages  sought  to  be  foreclosed  herein  had 
been  merged  into  Judgmrats  In  the  courts  of 
the  state  of  Colorado  on  the  16th  and  18th 
days  of  April,  1912)  and  that  no  part  of 
said  Judgments  had  been  paid,  except  the 
sum  of  $40,  and  that  tbe  mortgages  sought  to 
be  foreclosed  bad  been  duly  executed  and  de- 
livered by  the  defendants  Peter  and  Mar- 
garet B.  Benn,  and  dnly  recorded  In  the  rec- 
ords of  Pottawatomie  and  Seminole  counties, 
and  that  the  conditions  of  said  mortgage 
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bad  been  broken,  and  that  the  sam  tor  which 
judgment  was  rendered  was  dae  and  unpaid, 
and  these  alle^tlons  were  fnlly  sustained 
by  the  evidence  of  the  plaintiff,  which  evi- 
dence consisted  of  certified  copies  of  the  judg- 
ments, which  were  certified  to  as  required  by 
law,  and  said  mortgages,  and  the  testimony 
of  the  plaintiff  that  such  Judgmenta  were 
unpaid;  hence  we  say  that  there  was  no 
error  in  overruling  the  defendants*  demurrer 
ti>  the  evidence  of  the  plaintiff.  The  plain- 
tiff did  not  sue  upon  the  Judgments,  but  only 
to  foreclose  his  mortgage^  and  hence  sub- 
division 4  of  section  4657,  Bev.  I#.  1910,  pro- 
viding that  a  suit  upon  a  foreign  Judgment 
must  be  brought  within  one  year,  has  no  ap- 
[riUcatlon,  and  was  not  available  as  a  de- 
fense herein,  and  the  trial  court  committed 
no  error  in  reaching  such  conclusion,  although 
the  reasons  that  he  gave  therefor  in  his  flnd- 
IngB  were  erroneous.  Echols  t.  Reeburgh, 
lei  Pac.  1065,  construing  R.  L.  1910,  |  5128, 
and  diapter  175.  S.  U  1915 ;  Traeey  v.  Crepin, 
40  Okl.  297,  1S8  Pac.  142;  Brodter  v.  SUl- 
lard,  84  OkL  612,  126  Pac.  781 ;  McOtong  t. 
CuIUson,  IS  OkL  402,  82  PaC.  499  ;  27  Cyc. 
H  1S93  (c)  (d),  1597  (YII),  1599  (c);  Jones  et 
al.  T.  Laphom.  IS  Kan.  S40;  Ency.  PI.  &  Fr. 
128. 

We  think  that  all  the  court's  flndhigB  and 
conclusiotts  in  reference  to, the  residence  of 
tlie  defendant  Margaret  R*.  Benn,  and  Che 
fact  that  she  had  been  divorced  from  her 
former  husband,  were  wholly  immateriaL 
The  fact  that  ahe  might  have  been  divorced 
subsequent  to  the  execution  of  the  notes  and 
mortgages  did  not  release  her  from  liability 
thereon,  and  the  fact  that  the  notes  had  been 
menged  into  Judgments  In  favor  of  the 
plaintiff  in  the  courts  of  the  state  of  Colo- 
rado and  were  valid  and  subsisting  was  con- 
clusive upon  her,  and  such  Judgments  were 
not  subject  to  collateral  attack,  and,  this 
b^ng  a  case  of  purely  equitable  cognizance, 
it  is  our  duty  to  weigh  the  evidence,  and  un- 
less the  Judgment  of  the  trial  court  Is  clear- 
ly against  the  weight  of  same  It  must  be  sus- 
tained. Schock  V.  Fish,  45  Okl.  l2,  144  Pac 
584  ^  Crump  v.  Lanham,  168  Pac.  43. 

[7]  The  conclusion  here  reached  likewise 
disposes  of  plaintiffs  In  error's  sixth,  seventb, 
and  eleventh  assignments  of  error,  which  at- 
tack the  court's  findings  of  fact  and  conclu- 
sions of  law;  and  the  plaintiff's  eighth  and 
twelfth  assignments  or  error  go  to  the  ques- 
tion of  the  conrfs  refusal  to  admit  evidence 
over  the  objections  of  plaintiffs  In  error,  and 
refusal  to  permit  plaintiffs  In  error  to  In- 
troduce certain  evid«ice,  come  dearly  within 
the  provisions  of  Bevlsed  Laws  iSlO,  |  6005, 
which  provides: 

"No  Judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state 
in  any  case,  civil  or  criminal,  on  the  ground 
of  misdirection  of  the  Jury  or  the  Improper 
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adndssioB  or  rejection  of  evidence,  or  as  to 
errors  in  any  matter  of  pleading  or  procednre, 
unless,  in  the  opinion  of  the  court  to  which 
application  is  made,  after  an  examination  of 
the  entire  record,  It  appears  that  the  error  com- 
plained of  has  probably  resulted  In  a  miscar- 
riage of  jnstice,  or  constitutes  a  substantial 
violation  of  a  constitotional  or  atatntoxy  right." 

We  have  carefully  examined  ttie  entire 
record,  and  in  consldtfation  of  the  same  can- 
not say  that  the  Judgment  of  the  trial  court 
is  clearly  against  the  weight  of  the  evidence, 
or  that  any  error  complained  of  has  prob- 
ably  resulted  in  a  miscarriage  of  Joatlcc^  or 
constituted  a  substantial  violation  of  any 
constitutional  or  statutory  right  of  the  plain- 
tiffs In  error,  and  the  Judgment  is  therefore 
affirmed. 


TINOLEr  T.  STATE.    (Na  A-8102.)* 

(Criminal  Court  of  Appeals  of  Oklahoma.  Oct 
20,  1919.) 

(Stttabut  bg  fk»  Oomrt.) 

1.  Cbiuzhal  uw  «aa684— Btidbkoi  nr  u- 
BTJTTAL  iir  ntBCBinoir  or  trial  ooust. 

It  ia  discretionary  with  the  trial  court,  la 
furtherance  of  Justice,  to  permit  evidence  fn 
rebuttal  which  wonld  have  been  competent  ev- 
idence In  cfaiefL 

2.  EBBoa  nr  Anioanoir  or  snnufo  hot 
oauss  ma  BxvEBaAi» 

TbiB  court  will  not  revetM  a  Judgment 
conviction  on  the  ground  ot  the  improper  ad- 
mission of  evidence  unless  it  appears,  after  an 
examination  of  the  entire  record,  that  la  the 
opinion  of  the  court  the  error  complained  of  has 
resulted  in  a  miscarriage  of  justice,  or  consti- 
tutes a  substantial  ^latim  of  a  coostitntional 
or  statntoiy  right. 

8.  WmrasBEB  «S352{7),  188(1>— HmwAxn  xn- 

COMPETXNT  TO  TXamT  AB  TO  COUKUmOA- 

noNS  or  win. 
Neither  the  hosband  nor  wife  is  a  compe- 
tent witness  against  the  other,  except  in  a 
criminal  prosecution  for  a  crime  committed 
one  against  the  other.  In  this  prosecution,  the 
defendant  was  hot  charged  with  the  commissioD 
of  a  crime  against  his  wife;  he  was  therefore 
incompet^t  as  a  witness  to  disclose  communi- 
cations made  hy  his  wife  to  him. 

(Additional  ByUalnu         Editorial  Staff.) 
4.  CBniiNAi.  U.W  e=»684— A PHTsgiBmrr  or 

EVIDENCE  IN  BBBUTTAL. 

In  trial  for  homicide  the  admission  of 
state's  evidence  In  rebuttal,  after  defendant 
had  rested,  without  offering  any  evidence  as 
to  his  general  character,  that  before  and  un- 
til homicide  defendant  was  frequently  seen 
with  a  lewd  woman,  and  at  her  room  and  had 
paid  her  bUla,  in  view  of  an  instruction  lim- 
iting its  effect  to  hia  motive  in  killing  deceased 
to  prevent  Mm  from  assisting  defendant's  wife 


As^For  oth«r  oas«  see  same  toplu  and  KBy-NUHBKIl  la  sU  Kar-HoariMrsa  OlacsU  and  lodszss 
•BShsarlng  dealsd  Janoary  13,  IMS. 
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in  her  proeeedtns  for  a  divorce  was  not  error, 
in  view  of  Rev.  Laws  1910»  |  68T0,  anbd.  4. 

Appeal  from  IMstrlct  Oonrt,  Caddo  Conn* 
ty ;  Will  Lino,  Jadg«. 

Jake  Tlngley  was  conTlcted  of  manslaugh- 
ter In  tbe  first  degree,  bis  punisbment  fix- 
ed at  seven  yean'  ImpriBonment  la  the  state 
penitentiary,  and  be  appeals.  Affirmed. 

This  Is  an  appeal  from  the  district  court  of 
Caddo  couut>',  wherein  tbe  defendant,  Jake 
Tlugley,  wus  convicted  of  manslaughter  In 
the  hrst  degree,  and  sentenced  to  serve  a 
term  of  seven  years'  imprisonment  in  tbe 
state  penitentiary  for  the  killing  of  one  W. 
U.  Overholser. 

The  killing  occurred  In  the  dty  of  Ana- 
da  rko,  Caddo  county,  on  the  evening  of  the 
21st  day  of  August,  1916.  Tbe  defendant  had 
been  a  resident  of  Caddo  county  for  a  num- 
ber of  years,  conducted  a  pawnshop  In  the 
city  of  Anadarko,  and  lived  about  one-half 
mile  east  of  the  dty.  At  the  time  of  the  com- 
mission of  tbe  homicide,  he  was  a  married 
man,  having  a  wife  and  several  unall  chil- 
dren. 

The  deceased,  W.  H.  Overholser,  was  a 
resident  of  Wichita,  Kan.,  an  attorney  at 
Inw,  and  at  the  time  of  the  homicide  wus  vis- 
iUng  the  family  of  Mr.  O.  W.  Milne,  who 
resided  near  the  town  of  Verden,  Okl.,  some 
distance  east  of  where  the  defendant  lived- 

Tbe  defendant  and  the  deceased  bad  known 
each  other  only  for  a  day  or  two  prior  to  the 
killing.  The  killing  was  the  outgrowth  of 
domestic  troubles  between  the  defendant  and 
his  wife,  and  it  appears  that  Mrs.  Tlngley 
Just  prior  to  the  killing  had  consulted  with 
the  deceased,  Overholser,  with  a  view  to 
obtaining  a  divorce  from  tbe  defendant,  tbe 
custody  of  their  children,  and  a  division  of 
property.  The  defendant  had  accumulated 
considerable  property,  some  $40,000  or  $50- 
000,  at  the  time  of  the  commission  of  this 
alleged  crime. 

It  is  unnecessary  to  go  Into  a  detailed 
statement  of  all  the  facts  and  circumstances 
surrounding  this  offense.  The  record  Is  vo- 
luminous, and  it  would  consume  considerable 
space  to  state'  fully  all  the  facts  detailed 
in  evidence. 

The  defenses  Interposed  were  self-defense 
and  insanity.  According  to  the  evidence  on 
the  part  of  the  state,  the  defendant  was  prov- 
en guilty  of  a  deliberate,  willful,  and  premed- 
itated murder;  while  according  to  his  own 
testimony  on  the  issue  of  self-defense  there  is 
some  sligbt  evidence  of  a  doubtful  character 
which  tends  to  show,  if  believed,  that  the 
klUing  was  In  defense  of  his  person.  The  rec- 
ollection of  the  defendant,  however,  of  just 
what  occurred  immediately  preceding  and 
immediately  subsequent  to  the  killing  Is  very 
hazy,  necesiiarily  so  because  of  his  defense 
of  temporary  insanity  which  he  claims  was 
brought  about  by  misconduct  between  his 
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wife  and  the  deceased,  and  also  between  bis 
wife  and  one  Ed  Caesar,  immediately  pre- 
ceding the  killing  as  to  OvertioLaer.  and  for 
some  time  prior  thereto  as  to  the  said  Ed 
Caesar. 

The  testimony  relative  to  the  temporary  In- 
sanity ot  the  dtfendant  Is  composed  lorgdy 
of  evidence  from  Uie  defendant  as  a  witness 
In  bis  own  bdialf,  in  whidi  he  detailed  cer- 
tain alleged  mlsocmduct  on  the  part  of  bis  wife 
with  the  said  Ed  Caesar,  and  also  certain  re- 
ports that  were  brought  to  him  that  hla  wife 
was  seen  In  the  company  of  a  man  in  an  auto- 
mobile some  two  or  three  hours  before  the  kill- 
ing, wbldi  man  the  defendant  beUered  to  be 
the  deceased.  Overholser,  and  Oil*  alleged 
misconduct,  tf^etber  with  tbe  fact  that  his 
wife  had  left  bis  home  &  night  or  two  before 
the  killing  and  bad  not  letumed  thereto^  and 
tbe  constant  outcrying  of  the  children  for 
their  mother,  so  dethroned  bis  reason  as  to 
render  him  temporarily  Insane  and  not  crim- 
inally responsible  tor  tbe  commission  of  the 
act  This  testimony  was  supplemented  by 
that  of  an  altenlst^  who  exjwessed  bis  opin- 
ion, based  upon  a  long  hypoOietieal  qoestfon 
detailing  the  defendant's  theory  of  the  case, 
that  the  defendant  was  insane  at  tbe  time 
of  the  commission  of  the  act  'STbere  was  also 
some  testimony  on  tbe  Qoeatlon  of  tbe  def^d- 
ant'B  Insanity  b^  laymen.  In  rebuttal,  the 
state  was  permitted  to  prove  that  tbe  defend- 
ant bad  bedb  consorting  with  a  woman  of 
lewd  diaracter  in  the  dty  of  Anadarko;  Ouit 
he  had  be&i  a  freQUMit  visitor  to  tbe  apart- 
ments of  audi  woman*  and  liad  paid  her  liv- 
ing expenses,  and  was  frequently  seat  in  her 
company;  and  that  tiie  defendant  had  beoi 
told  a  short  time  before  tha  ci»nmlsd<ni  of 
the  homicide  that  his  wife  was  acquainted 
with  all  tbese  fiiets  and  was  consulting  the 
deceased  with  reference  to  obtainli^  a  di- 
vorce from  him  on  that  ground,  and  that  she 
bad  gone  with  tbe  deceased  to  the  dty  of  An- 
adarko a  short  time  b^re  Qie  killing  tod; 
placa 

The  deceased  was  killed  about  8:30  p.  m.  on 
one  of  the  main  streets  In  the  dty  of  Ana- 
darko, In  front  of  the  residence  of  W.  F. 
Mllne,  where  the  deceased  and  his  wife  were 
stopping  temporarily.  The  deceased  was  in 
an  automobile  at  the  time  he  was  shot;  de- 
fendant firing  some  seven  or  eight  shots  from 
a  pistol  or  pistols,  several  from  a  short  dis- 
tance and  tbe  last  two  after  defendant  had 
mounted  deceased's  automobile,  the  fatal 
shot  entering  from  the  rear  and  below  the 
shoulder. 

Bristow  &  McFadyen,  of  Anadarko.  and 
Frulett,  Snlggs  &  Patterson,  of  Oklahoma 
City,  for  plaintiflT  In  error.  - 

S.  P.  Freeiing.  Atty.  Gen.,  and  B.  McMUlan, 
Asst.  Atty.  Gen.  (A,  J.  Morris,  of  Anadarko, 
of  counsel),  for  the  State. 

MATSON,  J.  {after  stating  the  facts  as 
above).    £1,41  It  is  contended  that  tbe  de- 
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fendant  waa  prejndloed  1^  tbe  Kdmluion  of 
certain  IncompeteDt  and  Irrelerant  eridence 
on  the  port  of  tbe  state,  over  tbe  objection 
and  exception  of  tbe  defendant,  In  rebuttaL 
After  Uie  defendant  bad  rested  bis  case,  tbe 
state  in  rebuttal,  over  objection  and  exception, 
introdnoed  witnesses,  wbo  testified  tbat  tbe 
defendant,  for  sane  time  prior  to  tbe  eommis- 
sliu)  of  tbe  bomlcide  and  up  untQ  tbe  time  of 
Its  commission,  bad  been  frequently  seen  in 
the  company  of  (me  Nell  Martin,  an  immoral 
woman;  that  def aidant  paid  her  meat  bills, 
was  seen  at  her  room  In  tbe  dartime  and 
nlgbttlme,  and  stated  tbat  It  was  none  of  any- 
body's buslnoB  what  be  and  tbe  said  Nell 
Martin  did. 

It  Is  contended  ttut  tbls  evidttice  was  in- 
competent and  irrelerant  as  tending  to  sbow 
tbat  the  defradant  was  guilty  of  a  s^rate 
and  distinct  t^EmiBe  from  that  cbarged  In 
the  Information;  tbat  it  tended  to  sbow  tbat 
he  was  a  man  of  Immoral  character ;  and  that 
its  admission,  especially  in  rebuttal,  was 
(dearly  prejudidal  to  tbe  defendant's  sub- 
stantial riglits,  in  view  of  tbe  fact  tbat  tbe 
defendant  did  not  Introdoce  any  evidence 
whatever  as  to  hla  general  reputation  for 
pea<;e  and  quietude,  and  his  reputatloD  for 
any  other  trait  of  (diaracter  was  not  an  Issue 
in  the  case.  Aothortty  is  (dted  In  the  brief 
of  counsel  for  defendant  tending  In  some 
degree  to  support  tbe  contentions  made. 

Tbe  questitm  of  tbe  competency  of  evi- 
dence in  any  particular  criminal  case,  at  any 
particular  stage  of  the  proceed!]^  In  ttiat 
case,  depends  upon  the  issues  as  Joined  In 
the  trial.  In  this  case,  it  was  the  contoitlon 
of  the  state  that  ttie  killing  was  a  deliberate 
murder,  and  that  tho  defradanfs  motive  was 
to  iwevent  tbe  deceased  from  assisting  de- 
fendant's wife  in  her  priKeedlngs  for  a  dl- 
Torce  and  alimony,  tbe  custody  of  tbdr  cbil- 
dren,  and  a  division  of  ttieir  prapertj,  in 
which  proceedings  the  defendantTs  adulterous 
ActB  with  fhe  said.  Nell  Martin  would  neces- 
sarfly  be  dlscloaed,  thereby  leading  and  re- 
sulthig  in  a  criminal  prosecution  against 
the  defendant  A>r  such  felony.  The  truth 
of  the  cause  that  moved  tbe  defendant  to 
kill  the  deceased  was  doirly  an  issue  in  the 
case,  eqiecially  if  a  conviction  of  the  crime 
of  murder  was  to  be  had. 

Also  It  Is  contended  on  the  part  of  the  state 
that  tlie  defandaot,  having  testified  that  be 
believed  the  deceased  and  his  (defendant^) 
wife  were  Intimate  wlfli  each  other,  that  the 
deceased  had  invaded  his  home,  and  partly 
by  reason  of  sncta  conduct  bis  reason  was 
temporarily  dethroned,  the  state  bad  a  right 
to  diow,  to  rebut  any  presumption  of  Insan- 
ity arising  from  such  belief,  Oat  the  real 
purpose  of  ttie  defendant  in  killing  the  de- 
ceased was  to  prevent  deceased  from  assist- 
ing defoidanfs  wife  in  making  dlstdosnre  of 
defeudonfs  relations  with  Nell  Martin,  a 
w(mun  of  Immoral  character,  and  tiiat  de- 
fendant, by  reason  of  his  said  relations  with 
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tbe  said  Nell  Martin,  had  felled  to  keep  bis 
own  life  pur^  and  did  not  have  ttiat  bli^ 
regard  for  tbe  sanctity  of  tbe  home  which 
would  tend  to  dethrone  tbe  reason  of  a  pure 
man  and  cause  him  to  commit  an  act  of  hom- 
icide, otherwise  inexplainable  except  ca  the 
ground  of  tempcnary  insanity.  Authority  is 
cited  in  the  brief  <m  behalf  of  the  state  tend- 
ing to  support  tbe  omtentlon  tbat  under  the 
issues  presented  in  this  trial  that  su(^  evi- 
dence was  competent  In  rebuttal. 

In  connectl(«  with  this  erldence,  the  court 
gave  the  following  Instruction : 

*Tbt  court  farther  instroeta  the  jnry  that 
thare  has  been  permitted  to  b«  Introduced  in 
evideoce  in  thls'  case  testimony  of  certain  wit- 
nesses with  reference  to  the  asMtdation,  con- 
duct and  rdation  eadstinB  between  the  defend- 
ant and  a  certain  woman  prior  to  the  time  of 
the  alleged  homidde,  and  in  this  conoectloD  yoo 
are  instnicted  that  this  evidence  was  admitted 
for  one  purpose  and  one  only  and  shonld  be 
considered  by  yon  only  for  such  purpose;  that 
is,  in  determinlne  a  probable  motive.  If  any, 
for  the  commission  of  the  offmse  for  which  the 
defendant  is  charged,  sliould  yon  find  beyond 
a  reasonaUe  doubt  the  defendant  was  sane  at 
tlie  time  and  was  not  acting  In  hb  neceaaary 
sslf-defaue." 

The  fourth  subdivision  of  section  %»870,  Re- 
vised Laws  1910,  provides: 

"The  parties  may  then,  respectively,  offer  re- 
hotting  testimony  only,  tmlesa  the  court  for 
good  reason,  in  furtherance  of  jastioe,  or  to 
correct  an  evident  ovenlght,  pomlt  them  to 
offer  evidence  upon  their  original  case** 

After  having  provided  tliat  the  state  must 
in  the  first  instance  offer  evldoice  in  suKK>rt 
of  the  indictment  or  informati(m.  and  then 
that  the  defendant  or  his  counsel  may  offer 
evidence  in  support  of  his  defense,  the  Legis- 
lature has  seen  fit  to  lodge  with  tlie  trial  court 
a  large  discretion  as  to  the  admission  of  oth- 
er evidence  than  Qiat  strictly  In  robuttal,  pro- 
viding In  the  fourth  subdivision,  above  quot- 
ed, that  the  court  'for  good,  reason,  in  tbe 
furUwrance  of  Justice,  or  to  correct  an  evi- 
dent oversigbt,  may  permit  either  par^  to 
offer  evidence  upon  their  original  case." 
Dickinson  v.  State,  3  Okl.  Or.  l&l.  lOi  Pac. 
023;  Sblres  v.  State.  2  OkL  Cr.  89,  99  Pac 
1100;  CkKhran  v.  United  States.  U  Okl.  109, 
70  Pac  ft72;  Harvey  v.  Territory,  U  Okl. 
1G6,  66  Pac  837. 

'Ihe  questi(m  hwe  presented  then  is:  Did 
the  trial  court  abuse  Its  discretion  in  per- 
mitting the  state  to  Introduce  this  evidence 
in  rebuttal?  In  view  of  Instraction  No.  16, 
above  quoted,  and  in  view  (tf  tbe  furtiier  fact 
that  the  defoHlant  was  only  convicted  of  the 
criine  of  manslau^ter,  we  fail  to  see  where- 
in  tiiere  was  any  prejudicial  Injury  done  blm. 
ev«i  if  it  be  admitted  tlut  tlils  evidence  was 
not  strictly  rebuttal,  a  question  which  is  not 
necessary  to  a  proper  decision  of  the  contro- 
vert. 
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The  erldence  wu  eertalnly  sdmlssible  In 
chief  to  show  motlTe,  and  to  Indicate  tbat 
tbe  kUUng  was  with  a  premeditated  dedgn  to 
effect  death,  and  therefore  murder.  But  the 
defendant  vaa  only  convicted  ct  manslaught- 
er, a  killing  which  does  not  InTftfre  the  qaes- 
tlon  of  premeditation  or  deliberation.  Bow 
thm  can  it  he  said  that  the  defendant  was 
prejudiced  by  erldoioe,  although  admitted 
in  rebuttal,  whlcih  tended  to  establish  a  pre- 
meditated  design  for  the  killing?  Can  It 
be  said  that  there  was  an  abuse  of  discretion 
In  the  admission  of  this  erldence  In  rebuttal 
which  resulted  to  the  substantial  prejudice 
of  tbe  defendant?  Clearly  not 

[2]  Before  •this  court  Is  authorised  to  re- 
verse a  Judgment  of  convlctlMi  on  the  ground 
of  the  improper  admlssltm  of  evidence,  "It 
roust  an>ear,  after  an  examlnatltm  ct  the  at- 
tire record,  that  In  llie  opinion  ot  Oa  court 
the  error  complained  of  has  probably  re- 
sulted in  a  mlsoirrlage  of  Justice,  or  consti- 
tute a  substantial  violation  of  a  constitu- 
tional or  statutory  rla^t"  Section  6005,  Re- 
vised Laws  19ia  To  reverse  this  Judgment 
of  omvictlon  upon  the  ground  here  ocmtcnded 
for  would  constitute  a  dear  miscarriage  of 
JusflcG.  resulting  perhaps  In  the  failure  to 
punish  ODo  who,  from  tbe  evidence  in  tbe  rec- 
ord, Is  at  least  guilty  of  the  crime  fmr  which 
he  wns  convicted, 

[3]  It  Is  also  contended  that  ttie  court  err- 
ed in  excluding  frtnu  the  consideration  of  the 
Jury  evidence  of  the  defendant  as  to  state- 
ments made  to  him  by  his  wife  t^tlve  to 
ber  relations  with  the  deceased  and  with  one 
Ed  Caesar.  It  is  dalmed  that  this  evidence 
was  competent  to  show  the  condition  of  the 
defendant's  mind  at  the  time  he  took  de- 
ceased's lifew 

It  la  not  the  contention  of  the  state  that 
the  evidence  offered  was  incompetent,  nor 
was  the  same  exduded  upon  the  ground  that 
it  was  Incompetent.  Tbe  court  excluded  the 
evidence  upon  the  ground  that  the  defendant, 
as  a  witness,  was  Incompetent  to  testify  to 
communlcatlona  made  to  him  by  his  wife. 
Section  5882,  Revised  Laws  1910,  provides: 

"Except  as  otberwise  provided  in  this  and 
the  following  ebapter,  the  rules  of  evidence  in 
civil  cases  arc  applicable  also  in  criminal  cases: 
Provided,  however,  that  neitiier  husband  nor 
wife  shall  Id  any  case  be  a  witness  against  the 
other  except  in  a  criminal  prosecution  for  a 
crime  committed  one  against  the  other,  but 
they  ma;  in  all  criminal  cases  be  witnesses  for 
each  other,  snd  shall  be  subji^ct  to  cross-exami- 
nation as  other  witnesses,  and  shall  in  no  event 
on  a  criminal  trial  he  permitted  to  disclose  com- 
munications made  by  one  to  the  other  except 
on  a  trial  of  an  offense  committed  by  one  against 
the  other." 


Construing  the  above  section,  this  court 
has  held  that  a  husband  or  wife  Is  a  com- 
petent witness  against  the  other  in  cases 


where  one  Is  diarged  with  fbe  commlariwi 
of  a  crime  against  tbe  other.  . 

In  this  case,  the  deCmdant  was  cba^ed 
with  the  murder  of  one  W.  H.  Overholser, 
dearly  not  a  crime  against  his  wife,  or  one 
necessarily  involving  the  marital  relatioi. 
The  wife  was  not  diarged  wiOi  any  crime  at 
all,  and  was  on  trial  for  no  offense.  She 
would  not  have  becsi  a  competent  witness 
in  Qiis  trial  against  her  husband  as  to  any 
communications  made  by  him  concerning  his 
rdatlona  wim  Nell  Uartln.  It  ia  obvious 
•Out  under  the  provialoDa  of  the  fore^ioing 
statute  he  was  tncompetoit  also  to  testify 
to  these  alleged  communications  between  him 
and  his  wife,  and  this  tliousta  tho  Issue  of 
insanity  was  presented.  The  foregoing  stat- 
ute la  not  open  to  the  constmctttm  contoided 
for,  even  under  the  liberal  Interpretatlai 
heretofore  givm  same  by  tUs  court. 

We  have  cartfnlly  examined  ttie  entire  rec- 
ord in  tills  case,  and  tbe  conclusion  Is  readied 
that  the  d^^idant  was  exceedingly  fortunate 
In  having  been  found  guilty  only  of  ttie  crime 
of  mansluughtw,  with  a  punishment  of  seven 
years'  Imprisonmoit  In  the  state  penl^ttaiy. 

Finding  no  error  in  Qia  record  that  re- 
sulted in  the  deprivation  of  any  substantial 
right  to  the  defendant.  Hie  Jndgmait  la  af- 
firmed. 

DOYLB,  P.  3^  and  ARUSTRONO,  J.,  con- 
cur. 


KINCHELOB  v.  STATE.    (No.  A-3289.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Oct 
29,  1919.) 

(Bvltabua  hy  Editorial  Staff.) 
CsiHinAL  uw  ^»1070— Cause  abates  om 

DEATH  of  AFPEZXAITT, 

As  the  parpose  of  a  criminal  action  Is  to 
punish  the  defendant  in  person,  the  action  must 
necessarily  abate  upon  his  death  pending  the 
appeal. 

Appeal  from  District  Court,  Carter  Coun- 
ty;  W.  P.  Freeman,  Judge. 

J.  F.  Elncheloe  was  convicted  of  forgery, 
and  he  appeals.   Proceedings  abated. 

A,  Bddleman  and  J.  C  niompson,  both  of 
Ardmore,  for  plaintiff  In  error. 
W.  a  Hall.  Asst  Atty,  Gen.,  tbr  the  State. 

PER  CURIAM.  Plaintiff  In  error,  J.  F. 
Eindielo^  was  convicted  of  forgery,  and  his 
punishment  fixed  at  18  mcmths  In  tbe  peni- 
tentiary. From  the  Judgment  rendered  on 
the  veidict  on  the  20th  day  of  Septonber, 
1917,  an  appeal  was  perfected. 

^e  Attorney  Goieral  has  filed  a  motion 
Uiat  the  ittweedlngs  abate  by  reason  of  the 
doith  of  tbe  idaintlff  In  error.  Attadied  to 
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said  motlim  Is  ttae  affidavit  of  tbe  sheriff 
of  Carter  county,  wbl^  omitting  caption  and 
Jurat,  is  as  follows: 

"I,  Buck  Garret^  iberiff  of  Carter  eountr. 
Oklahoma,  being  first  daly  rjvom,  upon  oatili 
depose  and  say  that  I  knew  J.  F.  Kincheloe 
during  his  lifedm^  and  I  was  present  when  he 
was  convicted  in  the  district  court  of  Carter 
county,  Oklahoma,  and  I  know  the  said  J.  F. 
Kincheloe  to  have  died  at  little  Rodt,  Arkan- 
sas, while  in  tbe  service  of  the  United  States  at 
Camp  Pike,  Arkansas" 

— wbich  affidavit  wbb  dniy  subscribed  and 
sworn  to  on  the  STth  day  of  October,  1910. 

In  a  criminal  action,  tbe  purpose  of  the 
proceedings  being  to  punish  the  defendant  in 
persm,  the  actltm  must  necessarily  abate 
upon  his  death. 

It  Is  therefore  adjudged  and  ordered  that 
all  the  proceedings  In  thia  prosecution  be 
abated  by  reason  of  ttae  death  of  Qie  plaintiff 
In  error.  The  district  court  of  Carter  comity 
Is  directed  to  enter  Its  appropriate  order  to 
that  effect 


WILSON  v.  STATE.  (No. 


A-5098.) 

Nov, 


{Criminal  Court  of  Appeals  of  Oklahoma. 
1,  1918.) 


/SyUahui  ly  ike  Court.) 
CaiuinAi.  LAW  4=907(1),  108(1)— JuBisnioTiON 

ON  BKMABBIAOE  WUHXH  BDC  HOnXBS  TBOU 

DIVOKCB. 

The  penal  provisions  of  section  49T1,  Re- 
vised Laws  1910,  are  directed  aolely  against 
the  remarriage  of  either  party  to  a  divorce  pro- 
ceeding to  any  other  person  within  six  months 
immediately  snbseqneat  to  the  rmdition  of  the 
decree  of  divorce.  H^d,  the  jurisdiction  of  a 
prosecution  under  such  statute  is  in  the  county 
where  the  second  marriage  takes  place;  and 
held,  further,  where  one  of  the  parties  to  such 
decree,  within  the  prohibited  period  of  sis 
months,  marries  another  person  without  the 
state,  and  subsequently  returns  and  cohabits 
with  such  i>erBon  in  this  state,  the  subsequent 
cohabitation  not  being  of  the  gist  of  the  of- 
fense defined  by  said  statute,  there  is  no  ju* 
risdiction  to  prosecute  thereunder  in  this  state. 

Apjical.  from  District  Court,  Cotton  Coun^ 
ty;  Cham  Jonffl,-Jud^. 

W.  B.  Wilson  was  convicted  of  the  crime  of 
bigamy,  and  senteticed  to  serve  a  term  of  one 
year's  imprisonment  in  the  State  peniten- 
tiary, and  he  appeals.  Reversed  and  re- 
manded. 

A.  H.  Japp,  of  Walters,  and  J.  F.  Thomas, 
of  Lawton,  for  plaintiff  in  error. 

S.  P.  FieeUng,  Atty.  Gen.,  and  B.  McMil- 
lan, Asst.  Atty.  Gen.,  for  tbe  Stated 

MATSON,  J.   This  Is  an  appeal  from  tbe 


defendant  was  Informed  against  and  convict- 
ed of  tbe  crime  of  bigamy,  and  sentenced  to 
serve  a  term  of  one  year's  Imprisonment  In 
tbe  State  penitentiary.  From  this  Judgment 
of  conviction,  he  has  a[q;>eaied  to  this  court, 
and  asks  that  tbe  judgment  be  reversed  on 
tbe  ground  that  tbe  court  erred  in  overruling 
the  demurrer  to  the  information. 

The  information,  omitting  the  caption,  is 
as  follows: 

**I,  £Ven  Hansen,  county  attorney  of  the 
county  of  Cotton  and  state  of  Oklahoma,  dnly 
authorized  and  empowered  'by  law  to  inform  of 
offenses  committed  and  triabla  witiiin  said  coun- 
ty and  state,  Jn  the  name  and  by  tbe  authorl^ 
of  the  state  of  Oklahoma,  come  now  here  and 
give  the  court  to  understand  and  be  informed 
that  at  and  within  said  county  and  state,  and 
while  W.  B.  Wilson  and  Barbara  Wilson  were 
legally  wedded  and  were  husband  and  wife,  and 
after  living  together  for  several  years  in  Cot- 
ton county,  state  of  Oklahoma,  and  holding 
themselves  out  in  said  county  as  husband  and 
wife,  that  in  a  certain  civil  action  wherein  the 
said  Bartmra  Wilson  was  plaintiff  and  W,  E. 
Wilson  was  defendant,  then  pending  in  the  dis- 
trict court  of  said  county  and  state^  and  where- 
of the  said  court  had  jurisdiction,  a  Judgment 
and  decree  was  rendered  and  made  and  dated 
as  of  the  4th  day  of  September,  1916,  whereby 
the  said  Barbara  Wilson  was  granted  a  di- 
vorce from  the  said  W.  E.  Wilson,  the  above- 
named  defendant,  and  that  thereafter,  to  wit, 
on  the  11th  day  of  November,  1016,  and  with- 
in six  months  from  and  after  tbe  said  rendi- 
tion and  maUng  of  said  Judgmoit  and  decree, 
the  said  W.  B.  Wilson  and  the  said  Barbara 
Wilson  then  being  still  living,  and  said  judg- 
ment and  decree  of  divorcement  so  rendered, 
made,  and  dated  as  aforesaid  not  being  absolute 
or  in  effect;  knowingly,  willfully,  unlawfully, 
and  feloniously  married  and  entered  into  a 
marriage  relationship  with  another  woman  than 
the  said  Barbara  Wilson,  namely  Alphretta 
Hewett,  a  resident  of  Oklahoma,  said  marriage 
being  entered  into  within  tbe  state  of  Texas, 
and  that  thereafter,  to  wit,  at  all  times  from 
and  after  the  20th  day  of  November,  1016,  to 
the  present  time,  he  has  knowingly,  willfully, 
unlawfully,  and  feloniously  lived  and  cohabited 
with  the  said  Alphretta  Hewett  as  his  wife  at 
and  within  the  county  of  Cotton  and  state  of 
Oklahoma,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided." 

The  spedflc  ground  of  demurrer  was  that 
the  tnformatlui  did  not  state  facts  sufficient 
to  constitute  an  offense  against  the  laws  of 

the  state.  The  statute  upon  which  this  In- 
formation Is  based  (section  4971,  Bevlsed 
Laws  1910)  In  part  proves: 

"It  shall  be  unlawful  in  any  event  for  either 
party  In  such  divorce  case  to  marry  any  other 
person  within  six  months  from  the  date  of  the 
decree  of  divorcement.  *  *  •  Any  person 
marrying  contrary  to  the  provisions  of  this  sec* 
tion  shall  be  deemed  guilty  of  bigamy,  and  such 


district  court  of  Cotton  county,  wherein  tbe  marriage  shall  be  absolutely  void." 
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Sectl<m  4972,  Berind  tAWB  1910,  provides^ 
"Every  person  convicted  of  bigamy,  as  *acb 
offense  is  defined  in  the  foreKoins  aection,  shall 
be  punished  by  imprisonment  in  tlie  penitentia- 
ry for  a  term  of  not  less  than  OM  year  nor 
more  than  three  years." 

It  Is  the  contemtion  of  cotnuel  for  ttie  de- 
fennint  that  tbe  abore  special  statntoEy  eA- 
actment  is  directed  ve<iflcaUy  against  the 
remarriage  of  parties  to  dlT(»c9  actloiui  to 
any  other  person  within  the  period  of  six 
months  tram  tbe  date  of  tbe  decree  of  di- 
vorcement, and  not  against  a  Bnbseqnent  co- 
bahitation  of  the  parties  In  tbls  state;  that, 
in  the  absence  of  some  socli  spedflc  provi- 
sion in  tbe  Btatate  to  tibe  contrary,  the  In- 
blttftion  is  against  a  remarriage  within  the 
Jnrlsdlction  ot  the  state;  ttiat  said  statate 
cannot  be  glTea  an  extraterritorial  effect. 
The  state  contends  to  tbe  contrary. 

This  court  is  Impelled  to  the  conclusltm 
Uiat  the  contention  of  connad  tm  the  defend- 
ant is  correct  It  is  dear,  fnm  a  reading 
ot  the  foregoing  statute,  that  it  la  directed 
solely  against  ttie  remarriage  of  either  party 
to  the  dlTorce  proceeding  to  anotbw  person 
within  six  months  Immedlatdy  sniiseqnent 
to  the  rendition  of  tbe  decree.  There  is  no 
q;)eciflc  provision  In  the  statate  against  the 
marriage  of  either  party  to  another  person 
elsewhere  than  In  the  state,  nor  is  there  any 
provision  against  the  marriage  of  either  of 
tbe  patties  to  another  person  outside  €t  tbe 
state  and  tbe  snbsequent  cohabitation  of  tbe 
parties  in  this  state.  Some  states  have  en- 
acted statntes  defining  it  to  be  bigamy  for 
a  married  person  to  marry  any  other  perscn 
daring  the  life  of  tbe  former  husband  or 
wife,  whether  the  second  marriage  shall  take 
place  in  such  state  or  elsewhere,  and  tbe 
party  so  marrying  and  returning  to  snch 
state  may  be  punished  In  any  county  wbere 
be  shall  be  apprehended.  Other  atates  have 
made  punishable  the  mere  act  of  Illegal  co- 
babltatlon  In  sndh  state  with  tbe  second 
spouse,  the  gist  of  tbe  offense  in  either  event 
being  the  second  marriage  and  snbseqacoit 
illegal  cohabitation.  3  R.  0.  U  796,  |  1; 
Slate  V.  Stewart,  191  Mo.  345,  02  S.  W.  878. 
112  Am.  St.  Sep.  629,  5  Ann.  CasL  903,  and 
cases  cited  In  note  tbercto.  Such  statutes 
have  been  uniformly  held  to  be  valid  and 
constitutional  enactments. 

But  It  Is  apparent  that  the  statute  be- 
fore us  contains  no  such  provisions  as  are 
contained  in  tbe  statutes  of  Missouri,  Ten- 
nessee, and  other  states.  In  the  absence  of 
such  provisions.  It  has  been  uniformly  held 
that  the  Jurisdiction  of  tbe  offense  is  In  the 
state  where  the  second  marriage  Is  solem- 
nized. 3  R.  O.  L.  797,  I  3,  and  cases  cited 
under  note  4;  also  cases  dted  In  note,  6 
Ann.  Cas.  90S.  In  the  case  of  State  v.  Ray. 
151  N.  G.  710,  GO  S.  B.  204,  1S4  Am.  St.  Rf^. 
10(»,  19  Ann.  Cas.  606,  the  Supreme  Court  of 
North  Carolina  held: 


rrbe  North  CaroUna  statute  (Revisal,  1905. 
I  8361)  making  it's  crime  for  a  person  havbs 
a  lawful  husband  or  wife  livlDg  to  marry  a 
second  time,  whether  the  second  marriage  Is 
in  "North  Carolina  or  elsewhere,'  Is  nnconsti- 
tati<mal  In  so  tat  as  it  relates  to  second  Dia> 
riages  outride  the  state.** 

A  further  provision  MHitalned  In  the  stat- 
ute before  us,  "such  marriage  shall  be  abso- 
lutely void,'*  Indicates  the  legislative  Intoit 
to  deal  only  With  remarriages  consummated 
within  the  state.  Such  a  construction  ren- 
ders the  stetute  cl^i'^y  constitutional,  and 
gives  force  and  effect  in  this  steCe  to  mar- 
riages consummated  in  other  states  valid 
under  their  laws. 

Our  statute  Is  directed  solely  against  the 
second  marriage.  The  subsequent  colinbita- 
tlon  in  this  state  Is  no  part  of  the  offense. 
It  is  the  opinion  of  this  court  that  tbe  stat- 
ute can  be  given  no  extraterritorial  effect,  and 
that  until  the  Legislature  has  seen  lit  to 
broaden  Its  terms,  as  has  been  done  in  the 
states  heretofore  indicated,  it  cannot  be  held 
that  the  information  in  this  case  steted  the 
offense  of  bigamy  as  defined  by  said  stetute, 
and  of  which  the  defendant  was  convicted, 
when  It  is  alleged  therein  that  the  remarriage 
took  place  in  anotber  stete. 

For  the^  reasons  steted,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded,  with  in- 
structlras  that  tlie  pnMecntlon  be  dismissed. 

DOYUD,  P.  J.,  and  ARMSTBONO.  con- 
cur. 


CITY  AND  COUNTY  OF  DENVER  t. 
MOUNTAIN  STATES  TBLBPHONH  A 
TBLEQBAPH  CO.  et  sL   (No.  M43.) 

(Supreme  Gonrt  of  Colorado.    July  7,  1919. 
On  Application  for  Rehearing, 
Oct.  6.  19m 

1.  MtmiciPAL  coBPounoRs  ^3»ST— Powns 

or  MUNiciPALrrr. 
The  city  and  county  of  Denver,  under  Const 
art.  20,  even  before  amendment  thereto  of  1912, 
had  all  the  powers  which  the  Legislature  in 
the  absence  of  article  20  could  have  conferred 
upon  the  municipality.  (Per  White,  Tdler, 
Dtmison,  and  Alien,  JJ.) 


2.  GoirffnnmoirAL  uw  '^=912  —  GoRarrru- 

TIOKS  WILL  BB  BBOADLT  CONSTBUBD. 
CooBtitutions  will  not  bo  given  a  narrow 
and  technical  construction,  and  will  l>e  coa- 
Btrued  as  a  frame  of  government  or  fundamental 
law  and  not  as  a  mere  statute.   (Per  White,  JJ 

3.  Municipal  cospobations  4=957— Powebs 

DEFINED. 

Powers  of  municipal  corporations  are  dther 
govemmentid,  legislative,  or  public,  or  pro- 
prietery,  commerdal,  and  quasi  public.  CPer 

White,  J.) 
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4.  COBFOBATIONS  ^»394— PEOPLE  HAVE  FOW- 
IB  TO  BZOULATE  PUBLIC  UTILITIES. 

Tbe  whole  of  the  people,  bb  the  aoTereign, 
havt  the  «Ter-«xi8tiiic,  inherent  and  InalieBable 
poirer  to  T^tuUto  the  bniineBB  of  every  public 
ntilitr  operatiiig  within  the  Umltations  of  the 
jstattr  and  to  make  and  to  remake,  aa  changed 
conditions  may  require,  a  maximnm  schedule 
of  rates  to  b«  charged  for  the  serrica  rendered 
by  such  utility.   (Per  White,  J.) 

'5.  Cospobahohb  «=»894— Uakhjeb  or  bbgit- 

LATIOH  or  FUBLIO  1ITIXJTIEB  BT  THB  PEO- 
PLE- 

The  people  of  the  state  may  regulate  bnid- 
neas  of  public  utilities  through  any  agency 
created  by  them  for  such  purpose,  and  are  not 
required  to  do  so  through,  on  agency  created  by 
Legislature.   (Per'White  and  TeUer,  JJ.) 

&  CoifwrmmowAL  law  «=»81— Police  pow- 

XB  XAT  BK  BXBBOISBD  BT  AOKNOT  CBBATKP 
BT  COHBl'lTUTlOir. 

The  police  power  1b  not  above  the  Consti- 
tDtion,  but  is  bounded  by  Its  provisions  and  may 
be  exercised  by  any  agency  which  the  Gonstitn- 
tlon  creates  for  that  purpose.   (Per  White,  J.) 

7.  Teleobapbs  AitD  TxLBPaons  <?»83(1)— 
Beovlation  or  telbphonz  batbs  a  huhio- 
iPAL  nraonoN. 

Under  Const,  art  20,  the  city  and  county  of 
Denver  has  the  power  to  regulate  telephone 
ntea  to  be  charged  for  local  service  within 
its  territorial  limits;  tadk  regulation  being 
a  municipBl  function. 

8.  MtrNICZPAL  OOBPOBATIOnS  ^»60— BBOUI.A* 
TIOIT  OF  BATES  OT  PCTLIO  UTILITIX8  WTtBUt 
HCFXJBD  FOWEBS  OF  mHIOIFALITT. 

The  police  power  to  regulate  rates  to  be 
4diarged  by  public  utilities  may  be  invested  In  a 
-nmiicipality  withont  use  of  espresB  language. 
It  t>eing  suffideut  if  such  power  necessarUy 
arises  from  or  Is  fairly  im^ed  in,  or  is  in- 
cidental  to,  the  powers  expressly  granted  or  la 
essential  to  the  declared  objects  and  purpossB 
of  municipality.   (Per  White,  J.) 

9.  TeLEOSAPBB  and  TK.EFHOITBS  «=933(1)  — 

FowsB  or  DnrvBB  tthdeb  ohabtob  to  beo- 

m^Tu  tblephohe  bateb. 
In  view  of  City  and  County  of  Denver 
Charter,  {  280.  reserving  to  the  people  the 
regulation  of  rates  of  public  utilities,  the  Home 
Rule  Amendment  of  1912  to  Const,  art  20  (see 
Laws  1913,  p.  669),  ratifying,  affirming,  and 
validating  the  charter  and  "each  and  every  pro- 
vision thereof,"  held  to  expressly  give  tbe  city 
and  county  of  Denver  the  right  to  regulate  tele- 
phone rates  to  be  charged  for  local  service.  (Per 
White,  Teller,  Denlaon,  and  Allen,  JJ.) 

10.  Tblbqb&fhb  and  telephones  «=933(1)— 
PuBUO   Utilities  GoHuiseiON  without 

JUBISOIOTION     TO     BEQULATE  TBUEPHONE 

BATES  IN  DBKVBE. 

Public  Utilities  Commission  has  no  Jcrisdic- 
tion  under  Public  Utilities  Act  to  regulate  rates 
to  be  charged  by  telephone  company  in  ite  local 
service  within  city  and  county  of  Denver;  the 
city  and  county  having  power  to  regulate  such 
rates  under  Const  art  20. 


11.  CoUBTs  ^»97(1)— Decibions  of  Sufbshb 
GouBT  or  UniTXD  States  ab  to'  vxoLAnoi* 
or  UniTiD  Statu  OonsTZTimon  cobtbol- 

ZJUTG. 

DedsiwiB  of  United  StBtea  Snpreoie  Court 
on  questions  involving  violation  of  federal  Con- 
stitution wiU  be  followed  by  the  state  Supreme 
Conrt  in  actions  involving  such  questions.  (Per 
DeBisoB,  Allen,  and  Butke,  JJ.) 

12.  Public  sbbvice  coHMzanoics  «sa83— Fu- 
BuuFTzoir  FAvoBmo  TAUDirr  or  obdeb 

XEQULATina  KATES. 

Courts  must  assume  that  tbe  Pablie  Utilities 

Commission  and  cities  having  power  to  regulate 
rates  wilt  do  their  duty  and  fix  rates  that  are 
fair  and  reasonable  so  as  not  to  violate  Const 
art  10,  I  8.    (Per  Burke,  J.) 

Garrigues,  0.  J.,  and  Scott  and  Bailey,  JJ., 
dissenting. 

En  Banc. 

Writ  of  Review  to  the  Public  UtIUtles  Com- 
mission. / 

Proceedings  before  the  Public  Utilities 
Commission  for  fixing  of  rates  to  be  charged 
by  the  Mountain  States  Telephone  ft  Tele- 
graph Ck)mpany.  The  City  and  County  of 
DMiver  objected  to  the  jurisdiction  of  the 
Commission  with  reference  to  rates  to  be 
charged  for  local  service  in  City  and  County 
of  Denver,  and  upon  entering  of  order  flzlng 
rates  ther^  petitions  for  writ  of  review. 
Order  reversed, 

James  A.  Marsh,  Thos.  H.  Gibson,  and  Nor- 
ton Montgomery,  all  of  Denver,  for  City  and 
County  Of  Denver. 

Lert^  J.  WllUams,  of  Central  City,  and 
Grant  R  Halderman  and  A.  P.  Anderson, 
both  Of  Denver,  far  Public  Utilities  Commis- 
sion. 

Milton  SmIUi,  Charles  B.  Brock..Bnd  W.  H. 
I^rguson,  all  of  Denver  (Elmer  Brock  and 
Floyd  F.  Walpole,  both  of  Denver,  of  coun- 
sel), for  Mountain  States  Teleph<me  &  Tele- 
graph Co. 

John  A.  Bush,  E.  W.  Hnrlbnt,  and  Albert  l/. 
Yogi,  all  of  Denver,  Charles  M.  Rose,  of 
Pueblo.  M.  H.  Aylesworth,  of  Salt  Lake  City, 
Utah,  Gerald  Hu^es  and  Clayton  C.  Dorsey, 
both  of  Denver,  Posh  L.  Holland,  of  Colorado 
Springs,  and  Lee  &  Shaw,  at  Ft.  Collins, 
amid  cnris, 

WHITE,  J.  The  sole  question  Involved 
herein  iB  whether  the  Public  Utilities  Com- 
mlaslon  has  Jurisdiction  to  regulate  the  rates 
to  be  charged  by  tbe  Mountain  States  l^le- 
phone  &  T^egraph  Company  In  ita  local  serv- 
ice within  the  city  and  county  of  Denver. 
The  case  does  not  involve  the  constitutionali- 
ty of  the.  Public  Utilities  Act  (Laws  1913,  p. 
464),  bnt  ouly  whether  the  hct  Is  applicable 
within  the  aforesaid  municipality.  The  dty 
and  county  of  Denver  came  into  existeoee  by 
virtue  of  article  20  of  the  Colorado  Constltn- 
tlon,  end  that  article,  as  ameuded  at  the  gen- 
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eral  election  of  1912,  meaBurei  its  powent. 
<See  Laws'ieiS,  p.  669.) 

Prior  to  the  aforesaid  amendment,  we  beld 
that  the  stinted  grant  of  power  In  section  1 
of  article  20  was  not  tbe  only  power  invested 
in  the  municipality',  as  the  purpose  of  the 
article  was  to  enlarge  the  powers  beyond 
those  usually  granted  by  the  Legislature,  and 
to  bestow  upon  the  people  of  the  municipality 
"every  power  possessed  by  the  Legislature  In 
the  making  of  a  charter  for  Denver."  Den- 
ver V.  Hallett,  34  Colo.  393.  309,  83  Pac.  1066, 
1008.  And  subsequently,  In  Londoner  v.  Den- 
ver, 52  Colo.  15,  22,  23, 119  Pac.  166, 158, 159, 
referring  to  the'  Denrer-Hallett  Case,  we 
further  declared: 

"By  that  dsdsioa  we  detenolned  that  the 
powers  enumerated  In  section  1  of  artide  20 
of  the  Constitution  do  not  constitute  a  limita- 
tion of  ttie  powers  conferred  on  the  monicipal- 
ity;  and,  moreover,  the  article  conferred  upon 
such  people  (of  the  city  and  county  of  Denver) 
'every  power  possessed  by  the  Legislature  in 
the  making  of  a  charter  for  Denver.' " 

[1]  In  fact  those  dedslong  and  other  decla- 
rations of  this  court  of  like  character  made 
It  dear  that  the  power  Invested  in  the  dty 
and  county  of  Denver  by  artlde  20  prior  to 
its  amendment,  could  be  determined  by  ascer- 
talnlng  whether  the  Legislature,  in  the 
absfflice  of  artide  20,  coald  have  conferred 
upon  the  munidpallty  the  power  In  question. 
People  T.  Casslday,  50  Colo.  503,  117  Pac 
357 ;  Speer  v.  People.  62  Colo.  325,  122  Paa 
7G8 ;  People  v.  Prevost,  55  Colo.  199,  134  Pac. 
129 ;  People  ex  rel.  v.  Perkins,  56  Colo.  17. 
137  Pae.  55,  Ann.  Cas.  1014D,  1154. 

[2]  Under  the  rule  of  -constitutional  In- 
terpretation those  deductions  were  inevitable. 
"Narrow  and  technical!  reasoning  is  misplaced 
when  it  is  brought  to  bear  upon  an  instru- 
ment framed  by  the  people  themselves,  for 
themselves,  and  designed  as  a  ctiart  upon 
which  every  man,  learned  and  unlearned, 
may  be  able  to  trace  the  leading  prlndples 
of  government.  A  constitution  is  to  be  con- 
strued as  a  frame  of  government  or  funda- 
mental law,"  and  not  as  a  mere  statute. 
Cooley  on  Const.  Limitations  (7th  Ed.)  p.  93. 

This  Judicial  rule,  which  we  applied  in  the 
interpretation  of  article  20,  was  in  no  sense 
abrogated  by  the  amendment  thereto,  but 
rather  enlarged  and  confirmed  thereby.  The 
amendment  confirms  In  the  people  of  the 
munidpallty  the  power  set  out  In  sections  1, 
4,  and  5  of  the  article,  and  Invests  them  with 
"all  other  powers  necessary,  requisite  or 
proper  for  the  government  and  administra- 
tion of  Its  local  and  municipal  matters,"  in- 
cluding the  power  "to  amend,  add  to  or  re- 
place the  charter  of  said  city  or  town,  which 
shall  be  its  organic  law  and  extend  to  all  its 
local  and  municipal  matters."  It  then  de- 
dares  that — 

"Sodi  charter  and  the  ordinances  made  por^ 
■uant  thereto  in  such  matters  shall  anpersede 


within  the  territorial  limits  and  other  Jurisdic- 
tion of  said  dty  or  town  any  law  of  the 
state  in  conflict  therewith." 

It  then  provides: 

"The  statutes  of  the  sUte  of  Colorado,  so 
far  as  applicable,  shall  continue  to  apply  to 
such  dties  and  towns,  except  in  so  far  as 
superseded  by  the  charters  of  such  cities  and 
towns  or  by  (Wdlnanca  paased  pumiant  to  audi 
charters." 

And  further  declares  that — 

"All  provisions  of  the  charters  of  the  dty 
and  county  of  Denver,  •  •  •  which  provi- 
sions are  not  in  conflict  with  this  article,  and 
all  elections  and  dectoral  votes  heretofore  had 
under  and  pursuant  thereto,  are  hereby  rati- 
fied, affirmed  and  validated  as  of  their  date." 

At  and  prior  to  tlie  ttme  of  tlie  adoption  of 
Otis  amendment  the  diarter  of  the  city  and 
county  of  Denver  contained  the  following: 

"Sec  280.  All  power  to  regulate  the  charges 
for  service  by  pubhc  utility  corporations  is 
hsreby  reserved  Co  the  VBo/jflt,  to  be  exerdsed 
by  them  in  the  manner  herein  provided  for 
initiating  an  or^ance." 

Prior  to  the  adoption  oC  artide  20,  all 
ordinary  legislative  power  of  the  people  was 
vested  In  the  (Jeneral  Assembly.  The  Gener- 
al Assembly,  however,  was  only  a  creature  of 
the  Constitution,  and  therefore  an  agent  of 
all  the  i>eopIe,  By  that  article  the  sovereign 
created  another  agency,  to  wit,  the  dty  and 
county  of  Denver,  and  vested  in  it  some  of 
the  power  previously  residing  in  the  first 
agency.  It  invested  the  second  agency  with 
the  exduslve  power  "in  the  making,  altering, 
revising  or  amending"  diarters  for  the  dty 
and  county  of  Denver,  and  by  the  constitu- 
tional amendment  in  1912  invested  it  with 
"all  other  power  necessary,  requisite  or  prop- 
er for  the  government  and  administration  of 
Its  local  and  munidpal  matters."  These  two 
agendes  are  creatures  of  the  same  sovereign 
people,  and  the  source  of  their  authority  is 
the  same.  Neither  agency  has  either  supreme 
or  Inherttit  power,  for  that  power  resides  oaly 
in  all  the  people,  upon  whose  will  all  govern- 
ment Is  founded.  Bill  of  Rights,  S§  1.  2,  art. 
2.  Each  agency  may  exerdse  the  power 
which  the  sovereign  has  Invested  In  it,  but 
only  to  the  extent  and  in  the  manner  and 
form  prescribed.  We  must  not  be  confused 
by  the  use  of  the  word  "state"  when  the  mere 
machinery  of  government  is  meant. 

[3-6]  The  sovereign  in  Colorado — the  peo- 
ple thereof — has  surrendered  nothing,  bar- 
tered nothing  away,  or  in  any  sense  abdicat- 
ed. The  powers  with  which  munidpal  cor- 
porations are  endowed,  whether  created  di- 
rectly by  the  sovereign  through  constitution- 
al grant  or  by  the  General  Assembly  through 
legislative  enactment,  are  divided  Into  two 
main  classes,  so  that  municipal  corporations 
act  in  two  distinct  capadtles.  One  is  govern- 
mental, legislative  or  public;  the  other  la 
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proprietary,  commercial,  and,  in  this  aense, 
quasi  prirate.  Fond  on  Public  UtDlUes,  |  2. 
This  is  equally  true,  bowever,  of  the  Oeneral 
Araonbly.  The  granting  of  the  right  by  the 
dty  to  a  public  service  corporation  to  use 
the  streets  of  the  mnnldpall^,  or  ttie  grant- 
^  Ing  by  the  General  Assembly  to  snch  a  cor- 
poration the  Tl^t  to  use  the  highways  of  the 
'state,  is  the  exertion  of  the  proprietary  pow- 
er of  the  sovereign.  Ibe  regulation,  liowerer, 
of  the  business  of  such  public  serrlce  corpora- 
tion, whether  performed  by  the  Legislature 
or  the  mnnidpallty,  is  an  exertion  of  the 
gOTemmental  power  of  the  sovereign.  In- 
deed, the  gOTemmental  regotlation  of  a  busl- 
,ncsa,  whatever  its  character,  1b  always  the 
exertion  of  the  police  power,  and  therefore 
lawmaking.  In  the  exercise  of  this  power 
no  agent  can  exhaust  it  and  no  vested  right 
may  be  acquired  therein.  Budi  govonmiental 
power  is  inherent  in  the  sovereign  and  may 
be  exerted,  withdrawn,  and  re-exerted  ac- 
cording to  the  judgment,  whim,  or  caprice  of 
the  sovereign.*  The  ever-existing.  Inherent; 
and  inalienable  power  resides  in  the  sover- 
eign, to  wl^  the  whole  people  of  Coloradb,  'to 
regulate  the  business  of  every  public  utHll^ 
operating  within  the  limitations  of  the  state 
and  to  make  and  to  remake,  as  changed  con- 
diUons  may  require,  a  maximum  schedule  of 
rates  to  be  charged  for  the  service  rendered 
by  sndi  utility.  It  does  not  fbllow,  however, 
that  Oils  functkm  can  only  be  discharged 
through  an  agency  created  by  the  L^lslature. 
It  may  he  performed  tturon^  other  agrades 
which  the  soverdgn  has  also  created,  and  in- 
vested with  power  in  the  premises.  The  po- 
lice power  "is  not  above  the  Constitution,  but 
Is  bounded  by  Its  provisions,"  People  v.  GUI- 
son,  109  N.  T.  369,  400,  17  N.  B.  843,  346  (4 
Am.  St  Rep.  4^).  It  may  be  exercised  by 
any  agoicy  which  the  Constitution  creates 
for  that  purpo^ 

Moreover,  the  tegulatlon  of  rates  to  be 
charged  by  public  utilities  has  long  been 
recognised  na  a  proper  municipal  function. 
McQnIllln  on  Munic;  Corp.  |  84;  Dillon  on 
Munic:  Corp^  QSth  Sd.)  |  1325;  Wyman  on 
Public  Serrice  Corp.  |  1410. 

In  the  case  of  Home  Telephone  Ca  v.  Los 
Angeles,  ItSS  Fed.  S54,  affirmed  Id.,  211  U.  S. 
265,  271,  29  Sup.  Ct.  60.  61  (63  L.  Ed.  176), 
it  is  said: 

"The  power  to  fix,  subject  to  constitutional 
limits,  the  charges  of  such  a  buBiness  as  the 
furnishing  to  the  public  of  telcpboue  service, 
is  among  the  powers  of  goremnient,  is  Icgtsla- 
tive  in  its  character,  continnins  la  its  nature, 
and  capable  of  being  vested  in  a  monidpal  cor- 
poration.*' 

[7]  niese  authorities  demonstrate  conclu- 
sively that,  prior  to  the  adoption  of  article 
20,  tile  General  Assembly  of  tiie  state  of 
Colorado  could  have  Invested  the  dty  and 
county  of  Denver  with  the  govermnental 
power  to  x^ulate  the  rates  to  be  diarged  by 


public  vtmties  fbr  local  service  within  Its 
tmltorlal  limits.  It  therefore  has  such  pow- 
er under  the  repeated  dedsions  of  this  court 
hereinbefore  dted. 

But  apart  from  this,  artide  20  Invests  the 
dty  and  county  of  Doiver  with  ezdnslve 
power  to  make,  alter,  revise,  or  amend  its 
charter,  and  the  amodment  Invests  It  "with 
.all  other  power  necessary,  requisite  or  prop- 
er for  the  government  and  administration  of 
Its  local  and  munidpal  matters."  Could 
language  be  stronger?  Clearly  this  is  an  ex- 
press grant  of  full  and  complete  power  of 
local  self-government  It  necessarily  includes 
the  power,  whether  of  eminent  domain,  taxa- 
tion, or  police,  necessary  to  modem,  progres- 
sive, and  effident  local  self-government  In- 
deed, the  growth  of  dtles  has  been  the  pro* 
ductire  force  broadening  and  extending  the 
police  power.  It  is  indispensable  to  self- 
government  In  all  our  munldpalitles.  In  fact, 
it  Is  the  very  soul  and  spirit  thereof.  It  is 
Inconcdvable  that  the  healtli,  education,  and 
welfftre  of  a  great  dty  could  be  properly 
safeguarded,  extended,  and  protected  without 
telephones,  street  railroads,  and  other  like 
public  utilities.  Cities  have  produced  new 
sodal,  industrial,  commerctal,  safety,  and 
health  conditions,  and  the  ptobtems  of  gov- 
ernment resulting  from  them.  Clearly,  then, 
the  regulation  of  the  Instrumentalities  essen- 
tial to  deal  with  audi  problems  Is  peculiar  to 
such  communities,  and  therefore  a  local  .or 
munidpal  matter.  Indeed,  th<»e  redding  out- 
side the  dty  limits  are  only  inddmtally.  if  at 
all.  Interested  in,  or  concerned  with,  the  rate 
a  public  service  corporation  receives  for  Its 
service  within  sudi  munldpallty.  If  the  rate 
therein  be  fixed  by  the  dty,  it  must  be  a  rea- 
sonable rate.  This  ia  equally  true  if  the  rate 
be  Imposed  by  a  central  body.  We  are  unable 
to  perceive  the  force  of  the  point  that  re- 
spondents seek  to  make  that  a  distinction 
exists  between'  utilities  which  operate  only 
within  a  charter  dty  and  those  which  operate 
within  and  without  The  only  distinction 
apparent  is  that  the  former  only  performs 
one  duty-— -it  serves  a  local  community;  the 
latter  serves  the  same  community  and  ren- 
ders an  additional  service.  In  either  event 
the  service  rendered  among  the  Inhabitants 
of  the  dty  is  a  local  matter.  This  is  dearly 
pointed  out  by  the  federal  courts  In  Home 
Telephone  ft  Telegraph  Co.  v.  City  of  Los 
Angeles,  mpra.  In  tlie  following  lai^nage: 

"Nor  is  there  anything  contrary  to  theae 
views  in  *  *  *  the  Constitution,  for  the 

simple  reason  that  the  regulation  of  the  charges 
of  a  public  service  corporation  within  the  lira- 
its  of  a  city  -is  a  'municipal  affair.'  The  streets 
of  a  city  are  public  highways,  in  which  the 
people  of  the  whole  etate  are  interested,  yet 
the  opening  and  widening  of  streets  are  'manlci* 
pal  affairs.'  •  •  *  The  regulation  of  tele* 
phone  rates  in  a  dty  would  aeon  to  be  more 
clearly  a  matter  of  local  concern  than  the 
control  of  streets." 
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Mauff  Y.  People,  62  Colo.  662, 123  Pa&  101. 
does  not  conflict  with  the  doctrine  Just  qaot- 
ed  from  the  Callfonila  case.  On  the  con- 
trary, it  Is  In  perfect  harmony  tberewltli.  In 
the  Mauff  Case  we  held  that  elections  are 
public  la  character,  of  governmental  and 
state-wide  importance  rather  than  of  local 
Interest,  and  therefore  must  be  under  the  con- 
trol and  regulation  of  the  Constitution  and 
scnernl  laws,  and  that  the  dty  and  county  of 
Denver,  under  article  20,  prior  to  the  amend* 
ment  in  1012,  had  no  authority  to  legislate 
upon  or  otherwise  control  its  municipal  elec- 
tions. Such  holdiug  was  Inevitable  because 
of  the  provisions  of  section  11,  art.  7,  of  the 
Constitution,  which  required  the  General 
Assembly  to  pass  laws  to  secure  the  purity 
of  elections,  and  as  this  constitutional  duty 
was  Imposed  upon  the  General  Assembly,  and 
not  uiwn  rouDicIpallties,  and  the  right  to 
vote  come  from  the  sovereign  and  can  only 
be  fully  protected  and  enforced  by  the  same 
authority,  elections  were  not  purely  local  or 
municipal  matters. 

[I]  The  contention  of  respondents  that  the 
iwllce  power  to  regulate  the  rates  to  be 
charged  by  public  utilities  may  not  be  in- 
vested in  a  muDicipality,  unless  the  intention 
so  to  do  is  contained  Id  express  langunge.  is 
untenable.  There  is  a  marked  distinction  be- 
tween the  investment  or  delegation  of  such 
power,  and  the  delegation  or  investment  of 
the  authority  to  surrender  by  contract  such 
power  of  government.  In  the  latter  speciflc 
authority  for  that  purpose  is  required.  The 
authorities  cited  in  support  of  the  contention 
clearly  disclose  the  distinction,  which  is  fun- 
damental. The  police  power  Is  lodged  In  the 
people  of  the  state.  It  Is  one  of  the  highest 
attributes  of  sovereignty.  The  exercise  of 
this  power  ts  essential  to  the  good  order  and 
general  welfare  of  organised  society.  It  is 
continulDg  in  its  nature  and,  it  It  can  be  bar- 
gained away  at  all.  It  can  only  be  by  words 
of  positive  grant,  or  someOilng  wbldi  la  in 
law  equltnlent.  The  investment  or  delega- 
tion to  a  subordinate  agraicy  U>  exercise  the 
police  power  differs  materially  from  the  in- 
vestment or  delegation  of  authority  to  sus- 
pend or  bargain  that  iwwer  away.  The  case 
of  Denver,  etc.,  Ry.  Co.  v.  Englewood,  62 
Colo.  229, 161  Pac.  151,  involved  an  attempted 
exercise  of  the  latter  power.  In  the  one  in- 
stance the  power  remains  to  be  exercised 
either  by  the  agency  in  whom  it  is  Invested 
or  recalled  and  exercised  by  the  sovereign. 
In  the  other  Instance  the  power  is  gone,  and 
may  not  i)e  reclaimed  during  the  life  of  the 
contract  The  police  power  to  control  public 
utilities  need  not  be  granted  or  invested  in 
a  subordinate  agency  In  express  words.  It 
is  sufficient  if  it  necessarily  arises  from,  or 
Is  fairly  implied  In,  or  is  incidental  to,  the 
powers  expressly  granted,  or  is  essential  to 
the  declared  objects  and  purposes  for  which 
the  agency  was  created.  Denver  v.  Hallett, 
supra. 


[I]  However,  were  the  law  otherwise,  the 
Constitution  has  expressly  authorized  the 
people  of  the  municipality  to  regulate  the 
charges  for  service  by  public  utilities  oper- 
ating therein.  Prior  to  the  adoption  in  1912 
of  the  amendment  to  article  20  of  the  Con- 
stitution, the  dty  and  county  of  Denver  had 
attempted,  at  least,  to  exercise  the  power  of 
regulating  public  utiUties.  Section  2S0,  su- 
pra, of  its  charter,  bad  been  enacted,  and 
such  (barter  with  that  section  therein  was  on 
file  In  the  office  of  the  Secretary  of  State. 
The  constitutional  amendment  expressly  ap- 
proved, "ratified,  affirmed  and  validated" 
such  charter  and  each  and  every  provision 
thereof  "not  in  conflict  with"  article  20.  It 
further  declared  that  oach  (barter  and  the 
ordinances  made  pursuant  thereto  in  local 
and  municipal  matters  sliall  supersede,  with- 
in the  territorial  limits  of  the  municipality, 
any  law  of  the  state  In  conflict  therewith. 
This  provision  of  the  charter  was  In  substan- 
tial effect  written  into  the  Constitution.  It 
was  adopted  by  reference,  for  there  Is  noth- 
ing in  the  charter  provision  in  question  which 
is  in  any  wise  In  conflict  with  the  article. 
We  cannot  assume  that  the  constitutional  rat- 
ification, affirmance,  and  valldat^n  of  the 
various  charter  provisions  had  reference  only 
to  the  municipal  election  at  which  they  were 
adopted.  The  language  of  the  Constitution 
is  otherwise.  It  not  only  ratifies  bu<^  elec- 
tions, but  expressly  designates  the  charter 
provisions  themselves  and  ratifies  and  vali- 
dates them.  Each  word  embodied  in  the  Con- 
stitution must  be  given  its  meaning,  and 
courts  should  not  construe  away  that  which 
the  sovereign  has  emt>odied  in  its  fundam^- 
tal  law.  With  the  wisdom  of  the  measure 
we  have  no  xKincem.  That  question  belongs 
solely  to  the  people  in  their  sovereign  capac- 
ity. 

The  constittitional  article  In  question  Is 
different  from  the-  so-called  "home  rule" 
provisions  in  the  Constitutions  of  other 
states.  Therefore  authorities  from  other 
states  aid  but  little  In  ascertaining  the  intent 
and  purpose  of  the  article  in  question.  It 
has  no  counterpart  in  the  Constitutions  of 
other  states.  In  other  states  the  power  to 
make  a  charter  for  "home  role"  cities  is 
subject  to  the  Constitution  and  laws  of  the 
state.  With  us  the  only  constitutional  provi- 
sion that  may  affect  the  charter  is  article  20, 
and  legislative  acts  in  conflict  with  the  diar- 
ter  provisions  enacted  in  pursuance  of  article 
20  have  no  force  and  effect  within  the  munic- 
ipality. 

[1 0]  We  are  clearly  of  the  opinion  that  tbe 
Public  Utilities  Commission  had  no  Jurisdic- 
tion in  the  premises,  and  Its  order,  tiieretore^ 
is  reversed  and  held  for  nav^t 

Judgment  reversed. 

BURKE,  DENISON,  and  TELMIR,  JJ., 
specially  concurring. 

GARRIGUES,  C.  J.,  and  SCOTT  and 
BAILET,  JJ.,  dissenting. 
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TEXLE^R,  J.  (concarring).  For  the  respond- 
ent it  is  argued  that  the  rate-making  power 
can  be  conferred  only  by  express  grant,  and 
that  Bald  article  contains  no  such  grant; 
that,  moreover,  snch  powers  as  are  therein 
granted  relate  only  to  local  and  municipal 
matters;  and  that  the  regulation  of  rates 
is  not  a  local  matter. 

It  is  not  to  be  denied  that  cases  may  be 
found  In  which  it  Is  held  that  the  grant  must 
be  express;  but  those  cases  InvolTe  the  ques- 
tion of  the  power  of  a  munldpallty  to  con- 
tract away  some  portion  of  the  police  power. 

Oases  from  three  states  are  cited  In  which 
constitutional  ^prants  axe  under  considera- 
tion; but,  Inasmuch  as  the  constitutional  pro- 
visions there  under  con^deratlon  are  quite 
dlfFer^t  from  article  20,  those  cases  are  not 
In  point.  " 

It  is  also  true  that  there  are  In  some  cases 
dicta  to  the  effect  that  the  regulation  of 
telephone  rates  Is  not  a  local  matter,  but  no* 
where  have  we  been  given  a  valid  leasoo  for 
that  opinion. 

If  the  constitutional  provision  under  con- 
sideration vests  this  power  in  thk  petitioner. 
It  is  not  material  whether  or  not  the  act  of 
1913  (LawB  1913,  p.  461),  which  created  the 
cKHnmisslon  and  prescribed  its  duties.  Is  In 
conflict  with  sold  article ;  bnt,  If  the  statute 
recognises  that  the  Jurisdiction  of  the  com- 
mission Is  limited  by  said  article,  It  makes 
the  concIuBl<m  we  have  reached  the  more 
satisfactory. 

Section  16  ef  the  law,  after  requiring  the 
filing  of  schedules  with  the  commission,  pro- 
vides that — 

"The  rates,  tolls,  rentals  and  charges  shown 
on  such  scbednles  when  filed  by  a  public  ntility 
as  to  whidi  the  commisalon  acquires  the  power 
by  this  act  to  fix  any  rates,  tolls,  rentals,  or 
charges,  shall  not  within  imy  portion  of  the 
territory  as  to  wliich  the  commission  acqalres 
as  to  sndi  pnblle  utility  snch  power,  exceed 
the  rates,  tolls,  rentals  or  charges  in  effect 
on  the  tentli  ivy  of  October,  nineteen  hundred 
and  twelve." 

This  clearly  Indicates  that  there  was  "ter- 
ritory" within  the  state  tn  which  the  commlo* 
sioQ  would  have  no  jurisdiction.  And  the 
only  territory  to  which  this  language  can 
conceivably  apply  is  that  of  the  home  rule 
dtlcfl. 

it  has  been  su^^ted  that  the  limitation 
was  to  prevent  interference  with  Interstate 
commerce,  but  the  control  of  that  Is  not  con- 
fined to  any  particular  portion  of  the  jstate. 

The  exception  refers  to  "territory,"  and  not 
to  JurisdtetlMi  or  power.  That  It  was  not 
necessary  to  exclude  Interstate  commerce 
from  this  provision  Is  conclusively  shown  by 
the  fact  that  section  68  of  the  act  provides 
that  no  part  of  the  act,  "except  when  specif- 
ically so  stated,"  shall  apply  to  foreign  or 
Interstate  commerce.  In  other  words,  ex- 
clusion of  interstate  commerce  Is  the  rale, 
and  Inclnsion  only  by  special  moition. 


That  the  Legislature  may  delegate  to  a 
city  the  power  to  relate  telephraie  rates  Is 
distinctly  held  in  Home  Telephone  Co.  v.  Loa 
Angeles,  211  U.  S.  265,  29  Sup.  Ct.  60,  53  U 
Ed.  176. 

That  being  so,  it  Is  not  to  be  doubted  that 
such  power  may  be  conferred  by  the  act  of 
the  people  through  the  fundamental  law. 

I  am  of  the  opinion  that  article  20,  as  or- 
iginally adopted,  gave  to  the  petitioner  the 
right  now  in  question,  as  a  local  matter. 

In  support  of  the  contrary  position,  it  is 
said  that  local  telephone  communication  is 
carried  on  over  the  same  lines  as  are  used 
in  state-wide  business;  that  the  separation 
of  the  property  for  taxation  is  exceedingly 
difficult;  and  that  the  local  rates  affect 
the  ability  of  the  company  to  carry  on  Its 
business  outside  of  the  city.  Conceding  all 
of  this,  it  does  not  malte  a  case  against  the 
right  of  local  regulation. 

In  Simpson  v.  Sh^ard,  230  U.  S.  362,  33 
Sup.  Ct  729,  67  U  Ed.  1611,  48  lu  B.  A.  (N. 
S.)  1151,  Ann.  Gas.  1016A,.  18,  the  court  had 
under  consideration  the  right  of  the  Minneso- 
ta Bailroad  Commission  to  prescril>e  rates 
on  business  wholly  within  the  state,  bat  car- 
ried on  over  lines  engi^ed  in  Interstate  com- 
merce. It  was  there  contended,  among  other 
thinga,  that  the  local  or  intrastate  rates 
were  a  burden  on  interstate  commerce;  that 
the  parts  of  the  carriers'  business  were  so 
intermli^led  that  they  could  not  be  separate- 
ly regarded,  etc.  The  court,  however,  upheld 
the  right  of  the  state  to  regulate  rates  on 
intrastate  business. 

If  the  regulation  of  rates  on  Intrastate 
commerce,  carried  on  over  Interstate  rail- 
roads, Is  a  local,  as  distinguished  from  a 
national,  matter,  it  is  dltllcult  to  see  why  tele- 
phone rates  in  Denver  are  not  a  local  mat- 
ter, though  the  same  lines  are  used  for  both 
local  and  general  purposes. 

If  it  were  necessary,  therefore,  the  right 
claimed  for  the  city  might  find  a  basis  In 
article  20,  as  it  was  before  amendment. 

But,  as  I  shall  hereafter  ahow.  It  Is  not  nec- 
essary thus  to  base  It. 

Altiiough  this  court  had,  In  Denver  v. 
Hallett.  34  Colo.  303,  83  Pac.  1066,  held  that 
the  grant  of  powers  under  said  article  was 
not  limited  to  those  therein  enumerated,  but 
was  Intended  "to  bestow  upon  the  people  of 
Denver  every  power  possessed  by  the  Leg- 
islature Id  the  making  of  a  charter  for  Den- 
ver," it  seems  to  have  lieen  thought  necessary 
by  the  people  to  make  the  fact  certain,  and 
so  they  Included  In  the  amendment  the  fol- 
lowing provision: 

"It  is  the  intention  of  this  article  to  grant 
and  confirm  to  the  people  of  all  municipalltieB 
coming  within  its  proviBioiis  the  full  right  of 
self -government  in  both  local  and  municipal 
matters  and  tht  enomeratitm  herein  of  certain 
powers  shall  not  bs  oonstmed  to  deny  to  such 
titles  and  towns,  and  to  the  people  thereof,  any 
right  or  power  psaentlal  or  proper  tv>  the  full 
exercise  <n'such  righL** 
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It  not  being  denied  that  tbe  Legislature, 
before  article  20  was  adopted,  could  have 
granted  to  the  dtj  the  power  now  in  ques- 
tion, It  follows  from  tbe  quotation  from  the 
last  case  cited  that  artlde  20  granted  that 
power. 

In  that  ease  tlje  right  of  the  dty  to  bnlld 
an  auditorium  was  held  to  exist  because  the 
court  found,  on  a  review  of  the  authorities, 
Oiat  the  Legislature  might  have  authorised 
It-Mi  direct  appUcatlim  of  tbe  ugomoit  above 
made. 

This  cause  may  be  determined  by  reference 
to  article  20,  as  amended  In  1912 ;  and  by  glr- 
Ing  to  the  language  therein  used  Its  plain 
meaning.  No  construction  la  required  or 
permissible,  for  *it  Is  not  allowable  to  inter- 
pret what  has  no  need  of  interpretation." 

In  Mauft  V.  People,  62  Colo.  602,  128  Pac. 
101,  it  was  held  that  the  people  of  Denver  in 
tbe  conduct  of  a  municipal  election  were  sub- 
ject to  the  general  laws  concerning  electlms; 
and  It  Is  common  knowledge  that  the  decision 
In  that  case  was  the  moving  cause  of  tlie 
framing  and  Initiating  of  the  amendment  of 
1912.  That  amendment,  in  terms,  gave  to 
the  city  the  very  power  whldi  this  eoart  bad 
denied  to  it  on  tbe  ground  that  It  was  not  lo- 
cal— an  assertion  by  the  people  of  the  rl|^t 
to  confer  upon  a  munldpaUty  a  right  which 
In  common  parlance  is  not  local. 

In  People  t.  Prevost.  55  Colo.  199,  134  Pac. 
129,  it  is  said  that,  if  the  powers  In  the  home 
rule  amendment  were  not  local  before  the 
amendm«it  they  are  so  now. 

It  is  to  be  observed,  too,  that  in  the  prori- 
Blon  above  quoted  it  is  the  announced  inten- 
tlon  to  grant  the  "right  of  self-governmoit  In 
both  local  and  munldpal  matters,"  showing 
that  there  might  be  local  rights  granted 
which  were  not  munidpal. 

After  enumerating  certain  powers  granted, 
and  following  that  with  the  provision  above 
quoted,  that  tbe  enumeration  of  powers 
should  not  be  held  to  include  all  powers 
granted,  a  further  provision  was  added,  ap- 
parently,  to  prevent  a  denial  of  the  right  to 
exercise  such  powers  as  the  home  rule  <dt- 
les  were  by  their  charters  exerdalng.  The 
provision  reads  as  follows: 

"All  provisionB  of  the  charters  of  the  city  and 
county  of  Denver  and  the  cities  of  Pneblo, 
Colorado  Springs  and  Grand  Junction,  as  here- 
tofore certified  to  and  filed  with  the  Secretary 
of  State,  and  of  the  charter  of  any  other  dty 
heretofore  approved  by  a  majority  of  those 
voting  thereon  and  certified  to  and  filed  witli 
the  Secretary  of  State,  which  provisions  are 
not  in  -conflict  with  this  article,  and  all  elec- 
tions and  electoral  votes  heretofore  had  under 
and  pnrsuant  thereto,  are  hereby  ratified,  affirm- 
ed and  validated  as  of  their  date." 


The  durter  of  tlie  dty  and  county  of  Den^ 
ver  was  on  file  In  the  office  of  the  Secretary 
of  State  when  the  amendment  was  adopted, 
and  It  included  tbe  following  provision: 


"All  power  to  r^olate  tbe  diargea  for  sot- 
ice  by  pabHc  utility  oorpMation*  is  hereby  re- 
served to  tbe  people,  to  be  exercised  by  timi 
in  tbe  Dianner  iMrdn  provided  for  <ni^«riii|[  an 
ordinance." 

The  claim  of  tbe  dty  Is  that,  the  rlf^t  to 
regulate  rates  being  thus  asserted  In  its  diar- 
ter,  the  right  is  effectually  affirmed  by  the 
above-quoted  provWon  of  tbe  amendment 
of  1912. 

This  daim  is  met  In  the  briefs  for  re^nd- 
ent  by  the  assertion  that  anything  in  tbe 
charter  not  expressly  authorised  by  article 
20,  before  It  was  amended,  would  be  in  con- 
flict with  said  article,  and  hence  not  ratified. 

If  that  be  true— that  Is,  if  nothing  could 
be  made  valid  by  the  amendment  which  was 
not  expressly  authorized  by  the  original  ar- 
ticle— why  say  anything  about  validation  and 
rattflcatlon?  The  things  that  were  expressly 
authorized  required  no  ratification,  and  the 
use  of  that  word  was  without  reason.  Sati- 
flcation  Implies  that  some  act  has  been  done 
without  authority  In  the  agent,  whida  the 
principal  1^  willing  to  adopt  as  his  own. 
Likewise  **valldate"  invdves  the  idea  of  mak- 
ing valid  that  which  is  for  some  reason  not 
valid.  Such  provisions  of  the  charters  as 
were  expressly  suthorized  by  artlde  20  vwe 
valid,  and  could  not  be  "validated." 

That  there  was  no  intent  to  limit  the  val- 
idation to  acts  authorized,  either  expressly 
or  by  Implication,  by  the  original  artlde,  is 
further  shown  by  the  fact  that  the  sentence 
following  that  above  discussed  provides  for 
the  ratification  of  all  elections  theretofore 
had  pursuant  to  said  diarter  provisions.  By 
the  provision  above  quoted  anything  in  the 
filed  charters,  not  in  conflict  with  tXit  ar- 
ticle Is  ratified.  The  r^erraice  can  only  be 
to  the  artlde  of  which  the  amendment  of 
1912  forms  a  part  How  can  the  words  "this 
artlde,"  in  the  amendment  Itself,  refer  to  the 
original  article  20?  The  only  article  In  force 
when  a  question  of  conflict  might  arise  under 
this  provision  was  article  20,  as  amended. 
No  one  has  pointed  out  anything  In  article 
20  with  which  this  charter  provision  Is  in 
conflict. 

The  simple,  narrow  question  Is:  What 
powers  have  been  granted  by  artlde  20,  as  It 
now  Is?  Until  some  conflict  between  the 
charter  provision  above  meutlooed  and  aitide 
20— the  only  artlde  20  there  is  at  this  time— 
be  pointed  out,  there  is  no  possible  escape 
from  the  ccHicluslon  that  tbe  people  intend- 
ed to  and  did  ratify  and  validate  sold  pro- 
vision, and  that  in  consequence  thereof  the 
dty  has  the  right  to  regulate  telephone  rates. 

DENISON,  J.  (spedally  ctmcurrlng).  X 
concur  in  the  conclusion  of  tbe  majority  of 
the  court,  aa  announced  In  the  former  opin- 
ion banded  down  in  this  case,  for  the  tcthow' 
Ing  reasons: 

Under  the  twentieth  amendment  Doirer 
could  assume,  by  diarter,  any  power  whldi, 
before  the  amendment,  tlM  Legislature  bould 
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grant  Denver  t.  Hallett,  84  Oolo.  SBO,  897, 
et  Beq.,  83  Pac.  1066. 

The  Legislatnre  could  grant  the  power  to 
regulate  telephone  rates.  Home  TeL  Co.  r. 
Los  Angeles.  2U  U.  S.  271,  279,  2»  Sup.  Ot. 
SO,  53  L.  Ed.  17& 

Th^cfore  Denver  could  assunke,  by  <diarter, 
the  power  to  regulate  telepfa<Hie  ratea. 

By  ber  charter  of  19M,  |  280,  alie  did  as- 
some  that  power : 

"All  power  to  resrulate  the  charges  for  service 
by  pabHe  atfllty  corporatloDS  la  hereby  reserved 
to  the  people,  to  be  exercised  by  them  in  the 
manner  herein  provided  Ua  ioitUtiog  an  ordi- 
nance." 

Tberefore  she  haa  It 

Fnrtbermore^  In  1912,  by  the  home  rule 
amendmeDt  the  pet^le  expressly  ratified 
Denver's  charter,  Inclndlng  the  Bectlon  at>ov« 
quoted. 

It  has  been  held  by  this  court  that  the  l^eg- 
islature  can  grant,  and  therefore  the  dty  can 
assume,  any  power  In  matters  of  local  con- 
cern, and  that  the  Legislature  can  grant,  and 
therefore  the  city  can  assume,  no  power,  ex- 
cept in  matters  of  local  concern.  It  follows 
frmn  these  holdings  that  what  Is  of  local 
concern  and  what  the  Legislature  can  grant 
are  ope  and  the  same. 

[11]  It  seems  to  the  writer  that  regulation 
of  rates  within  the  dty  Is  manifestly  of  local 
concerui  However,  the  reason  for  the  re- 
striction of  the  dty's  powers  to  matters  of 
local  concern  Is  that  otherwise  a  state  within 
a  state  would  be  created,  and  thus  the  Con- 
stitntlMi  of  the  United  States  would  be  vio- 
lated. Some  of  the  arguments  against  th6  de- 
cision are  upon  the  ground  that  the  regula- 
tion of  rates  within  the  dty  Is  not  of  local 
concern  and  the  right  to  r^ulate  them  could 
not  be  granted  by  the  Legislature.  The  whole 
force  of  this  argument  lies  in  the  conclusion 
that  the  Constitution  of  the  United  States 
would  be  violated.  Were  It  not  for  that  Con- 
stitution, the  people  of  this  state,  by  consti- 
tutional amendment,  might  grant  to  the  city 
or  any  part  of  the  state  fait  sovereignty  or 
indepei^ence  or  anyflilng  short  of  it  The 
question,  tbaefore,  is  one  under  the  Consti- 
tution of  the  United  States,  and  It  la  our  du- 
ty to  follow  the  decisions  of  the  Supr&ne 
Court  the  United  States  upon  it ;  but  that 
court  has  determined  In  the  Home  Teli^hone 
Case  that  the  power  to  regulate  rates  can  be 
granted  to  the  dty,  and  that  necessarily  de- 
termines that  such  power  is  of  local  concern 
and  that  snch  grant  does  not  violate  the  Con- 
stitution of  the  United  States.  It  la  then  our 
duty  to  hold  likewise. 

It  has  been  argued  that  the  home  rule 
amendment  ratified  only  what  was  "not  in 
conflict  with  this  article,"  and  that  the  said 
provision  of  the  charter  was  so  In  conflict  t>e- 
cavse  the  article  made  no  speciflc  provision 
that  that  particular  power  might  be  assum- 


ed ;  that  Is  to  say,  the  diarter  Is  in  conflict  - 
with  something  the  article  does  not  contain. 
With  what  part  does  it  conflict?   I  cannot 
assent  to  such  reasoning. 

It  is  a  part  of  the  history  of  the  state  tliat 
the  people  were  disappointed,  not  to  say 
more,  at  the  restrlctiiNu  put  upon  the  powers 
of  dtles  by  this  court's  interpretations  of  ar- 
ticle 20,  and  that  the  home  rule  amendment 
was  the  expression  of  that  feeling.  Upon 
points  where  this  court  has  given  the  article 
a  restricted  interpretation,  the  home  rule 
amradment  reverses  that  interpretation. ' 
l%at  they  did  not  indude  regulation  of  rates 
must  be  because  this  court  had  not  yet  re- 
stricted the  meaning  of  the  article  on  that 
point.  But  tbey  expressed,  in  general  terms 
as  broad  as  language  permits,  all  powers 
wbldi  could  be  constItuti(mally  granted  un- 
der tbe  invvlotis  dedslons  of  this  court 

I  cannot  agree  with  the  proposition  that 
the  power  to  regulate  rates  Is  not  expressly 
granted  by  snch  language.  An  express  grant 
of  all  power  Is  an  express  ^nt  of  every  pow- 
er, and  flie  ratUteatton  of  Charter.  |  280.  Is 
an  egress  grant ;  a  dlscosstoD,  tber^ore,  of 
the  question  ttae  power  to  regulate 

rates  can  be  inferred  or  impliedly  granted 
bos  no  appllcstlou  to  tike  qneMlon  in  hand. 

I  am  anlluwlsed  to  state  that  Mr.  Justice 
ALLEN  concurs  in  this  opinion. 

burke;  J.  (concurring  ffwdally).  I  om- 
cur  in  tlie  conclusion  reached  In  the  majority 
opinion.  It  la  conceded  In  respondent's  briefs 
that  article  20  of  our  Constitution.  Indudlng 
amended  secti<m  6,  has  cmfierred  upon  the 
dty  and  county  of  Denver  all  powers  which 
the  L^slatnre  could  bave  conferred,  1.  e., 
power  to  legislate  upon  all  subjects  local  and 
munldpal;  and,  if  the  power  to  fix  telephone 
rates  by  compulsitm  be  one  of  local  and  mu- 
nldpal concern,  It  has  been  granted  to  the 
munldpality.  The  sole  ctmtention  Is  that  this 
Is  not  a  local  or  municipal  matter. 

The  latest  definite  declaration  ot  the  law 
on  this  subject  by  the  highest  authority  In 
the  country,  and  which  still  stands  unreversed 
and  unmodified.  Is  Home  Tdephone  &  Tel- 
egraph Co.  V.  City  of  Los  Angeles,  dedded  by 
the  Supreme  Court  of  the  United  States  No- 
vember SO.  1908,  2U  U.  S«  265,  271,*  29  Sup. 
Ct  60, 61  ^  U  Ed.  17^.  Among  other  things 
It  is  there  said: 

"The  power  to  fix,  subject  to  cooBtitutional 
limits,  the  charges  of  such  a  business  as  tbe  fur- 
nishing  to  the  public  of  -telephone  service,  is 
among  the  powers  of  ^vemment.  Is  legislative 
in  its  character,  continuing  in  its  nature,  and 
capable  of  hWlnK  vested  in  a  munldpal  como- 
ration." 

If  it  is  "capable  of  being  vested  In  a  munic- 
ipal corporation,"  it  Is  only  so  because  it 
deals  with  a  matter  of  purely  local  and  mu- 
nicipal concern. 
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QoodDff  tetter  <SU  U*  &  21S, »  Bopu  Ct 
OS;  63  U  U.  ITQ: 

"It  has  been  Mttled  by  thia  coort  that  the 
■tate  mar  autliorise  one  fif  tia  manicipal  corpo- 
Tatiou  to  eitabliah  by  an  invic^aUe  contract 
the  nitea  to  be  charted  bj  a  pablie  aerrice  cor- 
poration  (or  natural  peraon)  tor  a  dcfiDite 
tvrni,  BOt  crooalj  mreosonable  in  point  of  time, 
and  that  the  effect  of  meb  a  contract  ia  to  lua- 
pend.  (lurins  the  life  of  the  contract,  the  gov 
emmratal  power  of  flxinf  and  regulating  .the 
ratM." 

This  Mthorlty  hcMM  fhftt  this  power  to  ood- 
tract  tor  a  deflulte  rate  for  a  apedfled  time 
Is  a  graater  power  than  the  power  to  fix  rates 
by  compulsion.  The  reason  is  appsroit  A 
rate  flzed  by  ordinance  or  atatate  Is  not  fixed 
(or  a  definite  time  becauae  It  may  be  <diauged 
or  altered  at  any  time  by  repeal  w  amatd- 
meut  of  the  legislation.  The  same  la  true 
even  of  a  constitutional  provision.  But  a 
rate  fixed  by  contract  la  definite  and  certain 
as  to  time  and  may  extMid  far  beyond  any 
audi  temporary  limits.  The  right  to  ctmfer 
the  greater  power  neoeaaarlly  Implies  the 
right  to  confer  the  leaser. 

As  to  ttie  further  dedaiatlin  ther^ 
that— 

"Bot  for  the  very  reason  that  sadi  a  contract 
[fixing  rates  for  a  definite  terml  has  the  ef- 
fect of  extinguishing  pro  tan  to  an  undoubted 
power  of  government,  both  its  existence  and  the 
authority  to  make  it  must  dearly  and  unmia* 
takably  appear,  and  all  doubta  must  be  Tesolved 
in  favor  of  the  continuance  of  the  power" 

it  seems  to  me  wholly  inapplicable.  Because 
het«  the  anthority,  being  derived  from  the 
Constitution,  is  unquestioned,  and  the  exist- 
oice,  If  the  subject  be  one  iti  local  or  munici- 
pal concern,  is  admitted. 

Quoting  again  (211  U.  8.  279, 29  Sap.  Ot  64, 
53  li.  Ed.  170) : 

"It  Is  too  late,  however,  after  the  many  ded- 
aioni  of  this  court,  which  have  either  decided 
or  fecognized  that  the  governing  body  ot  a 
city  may  be  aothorlsed  to  exercise  the  rate- 
making;  function,  to  ask  tbr  a  reeonuderation 
of  that  propositioD." 

The  court  Is  here  speaking  ot  an  anthoriza- 
tlon  by  legislative  enactment  If  the  govern- 
Ing  body  of  a  city  may  so  be  authorised  by 
the  Le^lature,  ib  Is  only  because  the  suh- 
Ject  is  one  of  local  and  munldpal  omcern. 
And  if  the  municipality  may  be  so  authorized 
by  the  Legislature,  it  may,  a  fortiori,  be  so 
authorized  by  constitutional  enactment 

The  opinion  In  the  Los  Angeles  Case  was 
by  Mr.  Justice  Moody,  without  dissent.  It 
supersedes  all  previous  state  and  federal  de- 
cisions in  conflict  with  It,  and,  in  view  of  its 
positive  statement  that  It  Is  now  too  late  to 
ask  for  a  reconsideration  of  the  proposition. 
It  cannot  be  presumed  that  the  highest  court 
of  the  land  will  hereafter  otherwise  decide. 
It  is  absolutely  binding  upon  this  court 

I  think  It  cannot  be  dmled  that  the  Qpev* 


tlon,  xtpon  reason,  Is  a  dose  one,  nor  that  the 
great  weight  of  authority,  ezdueiTe  of  the 
Home  Telephone  Case,  Is  to  tiie  omtrary.  X 
myself,  during  the  considwatlon  of  the  mat- 
tor,  have  been  of  a  different  t^iinlon,  but  am 
led  to  this  cradusifm  1^  what  I  brieve  to  be 
the  ovKwbelming^rce  of  that  decision. 

In  the  instant  case  the  <vtlnion  was  by  a 
closely  divided  court,  four  Justices  concurring 
and  three  dlssoitlng.  It  was  handed  down 
but  a  few  minutes  before  a  change  occurred 
in  the  personnel  of  the  court ;  two  of  the  con- 
curring Justices  retiring,  and  their  places  be- 
ing taken  by  two  uewly  elected.  The  opin- 
ion was  written  by  one  of  the  retiring  Jus- 
tices. A  majojrlty  of  the  members  of  the  court 
who  had  heard  argument  and  conddered  the 
case  were  against  the  conclusion.  The  mo- 
tion for  a  rehearing  could  not  be  passed  upon 
by  the  Justices  who  had  decided  the  cause. 
The  question  at  issue  was  one  of  vast  Impor- 
tance to  the  whole  people  of  Qie  state.  Un- 
der such  conditions,  I  think  a  motion  for  re- 
hearing should  be  granted  and  the  question 
determined  upon  a  careful  rerlew  of  the 
whole  case  upon  Its  merits,  and  that  such  was 
the  proper  procedure  Irrespective  of  the  final 
determination  of  the  court. 

Furthermore,  if  the  power  to  fix  rates  by 
compulsion  exists  in  the  dty  of  Denver,  -it  Is 
by  reason  of  the  provisions  of  article  20  of 
the  Constitution,  Including  amended  section 
6  ratifying  the  dty'a  charter.  If  It  depends 
upon  the  amendment  such  power  Is  granted 
only  to  those  cities  which  had  their  charters 
on  file  with  the  Secretary  of  State  January 
22,  1913,  wheu  the  amendment  became  effec- 
tive. It  would  therefore  take  another  con- 
stitutional amendment  to  confer  this  power 
up<ni  other  home  nde  dtfes.  It  is  ctrntended 
that  the  inevitable  result  must  be  that  hwne 
rule  cities  will  fix  the  lowest  rates  which  the 
courts  will  permit  to  stand  as  not  confisca- 
tory; that  to  balance  this  result  Oie  com- 
mission win  fix,  in  all  other  dtles  and  in  fh» 
state  at  large,  tiie  highest  rates  which  the 
courts  ^11  sancthm  as  reasonalde;  that  the 
citizens  ot  the  state  at  large  will  Uius  he 
obliged  to  bear  so  mudi  of  the  burden  of  the 
support-of  such  utilities  as  the  fitvored  dtles 
vrlll  in  this  manner  be  able  to  transfer  to 
them;  because  the  courts  cannot  correct  the 
evil,  bdng  powerless  to  fix  rates,  and  having 
only  Jurisdiction  to  determine  what  rates  are 
unreasonable  and  what  are  confiscatory ; 
hence  that  section  8  of  artldcv  Iff  ot  the  Con- 
stitution, providing  that— 

"The  police  power  of  the  state  shall  never  be 
abridged  or  so  construed  as  to  permit  corpora- 
tions to  conduct  their  business  in  such  manner 
as  to  infringe  the  equal  rights  of  individuals  or 
tiia  gmeral  well-being  of  the  state" 

will  be  violated. 

[12]  This  question  was  not  discussed  in  the 
orighial  oplnlcm  and  seeau  not  to  have  been 


Digitized  by 


coo.)      0ITTANDCX>Tnra7  0FDSINyBBT.  HOin9TAIM8TATBSTEI..ftT.CO.  613 


presented  In  tbe  mala  case.  It  was  a  new 
question  raised  on  tbe  motion  for  a  rehearing, 
which  of  itself  Justified  the  granting  of  that 
motion.  On  this  subject  I  am  of  the  t^iinioa 
that,  until  it  otherwise  appears,  tbe  courts 
must  fissume  that  the  cities  concerned,  as 
well  as  the  commission,  will  do  their  do^, 
fixing  rates  that  are  fair  and  reasonable.  If 
the  people  have  granted  this  power  to  these 
borne  role  cities,  no  presumption  that  It  will 
be  improperly  exercised  can  t)d  Indulged  to 
defeat  any  exercise  thereof.  It  may  be  that 
the  plan  will  not  work  out  to  the  satlafaction 
of  tbe  people  of  tbe  state.  If  so,  it  la  within 
ttielr  province  to  amend  m  r^Neal  It  when- 
ever th^'  see  fit  "On  th^  own  heads,  la 
their  own  bands,  the  sin  and  the  saring  lies." 

SCOTT,  J.  (dlaamtlng).  The  PnbUe  Util- 
ities Coounlssion  of  tbe  Sbtt*  of  Oobnado, 
vp(m  beariDg,  entered  an  order  fixing  rates 
for  serrica  to  be  charged  by  the  Moantaln 
StatM  Telephone  Oompany.  within  the  state, 
including  the  city  and  county  of  Denver. 
The  dty  objected  to  the  jorlsdlctlfHi  of  tbe 
GOipmlssion  In  the  proniaefl^  aa  reUtes  to 
tbB  dty  and  county  of  Dnver,  datanlng  «x- 
closiTe  Jurisdiction  to  fix  audi  rates  as  ap- 
plied to  the  dty  under  artlde  20  of  the  Cwh 
stitution  and  the  amendm»it  thereto.  fRie 
dty  did  not  appeal  to  the  Siqfireme  Court 
from  tbB  flndii^  and  decision  of  the  com- 
mission, aa  under  the  statute  It  was  express- 
ly authorised  to  do,  but  elected  to  permit 
such  dedston  to  become  final,  so  that  the 
merits  of  the  case  are  not  before  us,  and  the 
controversy  la  now  one  of  Jurisdiction  as 
between  tbe  dty  and  tbe  state. 

Acting  under  section  46  of  the  Public  Util- 
ities Act,  and  upon  stipulation  of  parties, 
the  commission  certified  to  this  court  the 
record,  for  a  decision  upon  the  question  of 
Jurisdiction  alone. 

Tbe  powers  of  tbe  Public  Utilities  Com- 
mission, under  the  act  of  1913,  creating  the 
commission  and  defining  its  powers  and  du- 
ties, were  considered  and  determined  by  this 
court  In  Denver  &  S.  P.  Ry.  Co.  v.  Engle- 
wood,  62  Colo.  229,  161  Paa  151,  reserving, 
however,  a  decision  on  the  application  of  the 
rule  in  the  case  of  a  municipality  oi^nized 
and  operating  under  article  20  of  the  Consti- 
tution, and  this  is  the  question  now  before 
us  for  decision.  Therefore  the  rule  an- 
nounced In  that  case  must  be  held  to  op- 
ply  here,  unless  It  shall  be  found  that  the 
Public  Utilities  Ad  of  1913  is  Inhibited  by 
artlde  20  and  the  amoidment  tliereto.  The 
act  declares: 

"See.  14.  The  power  and  authority  Is  hereby 
vested  in  the  Public  Utilltiea  Commission  of  tbe 
State  of  Colorado,  and  it  Is  hereby  made  Its 
dnty  to  adopt  all  necessary  rates,  chargra,  and 
regulations  to  govern  and  regulate  all  rates, 
ehargas  and  tarilEs  of  every  public  utility  of 
lliis  state  aa  herdn  defined,  the  power  to  correct 


abuses,  and  prevent  unjust  discrimiaationB  and 
extortiona  la  the  rates,  charfea  and  tarib  of 
audi  public  utilities  of  this  state  and  to  gener- 
ally lupervlK  aad  regulate  every  public  ntllitr 
in  this  state  and  to  do  all  tilings,  whether  here- 
in spedflcally  dMdgnated,  or  in  addition  thereto, 
which  are  necessary  or  convoiient  in  the  exe^ 
dae  of  sndi  power*  and  to  enftme  tbe  penalties 
provided  in  this  sot,  through  proper  courts  hav- 
lag  jurisdiction." 

1.  In  the  Englewood  Case,  Q>eakin(  of  fhe 
powers  thus  conferred,  we  said: 

"This  act  is  very  broad  and  seems  to  confer 
the  absolute  power  to  regulate,  both  as  to  rates 
and  otherwise^  all  public  utilities  within  the 
state." 

And  again: 

"From  the  sections  quoted,  and  from  other 
provisiona  of  tbe  act,  it  fully  appears  that  the 
Legislature  intended  to  delegate  to  the  Pablic 
Utilities  Commission  the  administration,  super- 
visioo,  and  regulation  of  all  service  rendered  to 
the  pabllc  tiiroughont  the  atat^  induding  mu- 
nidpalitles.'' 

The  first  comprehensive  general  public 
utility  law  enacted  In  this  country  was  tbe 
New  7i>rk  act  of  1907  (Lawis  1907,  c.  428), 
and  which  furnishes  tbe  model  for  the  many 
sabaeauent  ads  by  the  L^lalatures  of  oth- 
er  states,  induding  our  own. 

The  New  Ywk  ad  created  two  districts 
with  two  tommlsstons  and  with  Identical 
powers.  One  of  these  districts  consisted 
alfme  ot  the  territory  now  embraced  in  the 
dty  of  Greater  New  Tork,  and  tber^ore  now 
enbradng  a  tih^  mnnldpaUty. 

The  Intention  of  the  Ijeglslatnre  by  that 
ad  to  indude  mnnidpallUes  with  tbt  opera- 
tion of  the  law  is  too  plain  to  permit  ques- 
tion. 

It  haa  haea  uniformUy  so  held  as  to  ev- 
ery other  similar  act,  irtiere  the  question  has 
been  raised.  It  li  obvions  that  the  dilef 
purpose  of  oor  act,  as  of  all  laws  of  that 
diaracter  other  states,  was  to  generally 
regulate  and  fix  rates  for  public  utilities, 
such  aa  water,  gas,  eledric,  tdephone,  and 
street  car  corporationa,  operating  within 
municipalities;  for  the  then  existing  rail- 
road cwnmlssion  ad  quite  fully  provided  for 
such  jegulation  of  railroads.  The  kind  of 
utilities  so  Intended  to  be  regulated  were  to 
be  found  only  In  municipalities.  To  say  that 
the  Legislature  intended  to  exclude  munic- 
ipalities from  tbe  operation  of  the  law  Is  to 
convict  that  body  of  either  Ignorance  or  will- 
ful intent  to  violate  the  fundamental  law. 

Article  20  is  as  much  a  part  of  tbe  Con- 
stitution of  tbe  state  as  If  it  bad  beou  a 
part  of  tbe  original  Instrument,  and  is  of 
like  force  and  sanctity. 

Then  to  sustain  the  cont«itioD  of  the  dty, 
it  Is  plain  that  we  must  hold  the  public  util- 
ities statute  of  1913  to  be  in  derogation  of 
the  Constitution,  to  the  extent,  at  least,  as 
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the  act  may  ttpply  to  cftlea  of  two  ttaonaand 
[jopulatlon  or  more,  and  for  each  reason  to 
be  void. 

2.  It  has  been  anlformly  held  since  the 
case  of  <^den  t.  Saunders,  12  Wheat.  214. 
6  L.  Ed.  600,  that  the  presumption  Is  that 
every  statute  ia  a  coostitntlonal  enactment, 
and  that  this  presnmptlon  Is  not  overcome 
until  the  contrary  appears  beyond  a  reaacm- 
able  doubt. 

This  doctrine  has  been  repeatedly  affirmed 
by  this  court.  Consumers'  League  t.  C.  A 
S.  By.  Co.,  53  Colo.  54,  128  Pac.  B77,  Ann. 
Cos.  1814A,  1158,  where  oar  cases  involving 
the  subject  up  to  that  time  are  collated  and 
cited. 

The  rule  then  by  which  we  must  be  gov- 
erned in  this  particular  Is  that,  when  an  act 
of  the  Legislature  is  attacked  as  in  violation 
of  the  Constitution  of  the  United  States  or 
of  the  state,  we  are  required  to  uphold  the 
legtslatiim,  unless  its  uuconstitutlooality  aj^ 
pears  beyond  all  r^usmable  doubt 

We  are  asked  In  this  case  to  declare  an 
act  void,  not  such  as  affects  merely  the  pri- 
vate or  public  lights  or  wrongs  of  persons, 
or  the  rights  of  property  in  a  general  way, 
bat,  on  the  contrary,  a  legislative  act  In 
whldi  the  state  asserts  the  exercise  of  its 
inherent  and  sovereign  power,  as  against  the 
claim  to  such  power  upon  the  part  of  a  mu- 
nicipality within  Its  own  borders. 

S.  There  is  another  canon  of  construc- 
tion which  may  not  be  overlooked  in  this 
case,  and  that  Is  the  deference  and  weight 
which  the  cojirt  must  give  to  a  practical  con- 
temporaneous legislative  construction  of  a 
constitutional  provision. 

The  amendment  to  article  20  of  the  Con< 
stltutlon,  known  as  the  "home  rule"  ameud* 
ment,  and  upon  which  the  city  relies,  was 
adopted  at  the  November,  1912,  election,  be- 
ing the  same  general  election  at  which  all 
the  members  of  the  Legialatare,  except  a 
moiety  of  the  Senate,  were  elected,  and 
which  L^lature  enacted  the  Public  Utili- 
ty Act  of  1913,  now  ander  consideration. 

It  may  be  noted  that  not  one  vote  in  ei- 
ther house  of  the  assembly  was  cast  against 
the  bill  upon  its  passage  therein,  so  that  the 
represent  ntives  of  every  city  In  the  assembly, 
operating  under,  or  which  may  operate  un- 
der, article  20,  voted  for  the  statute.  The 
legislative  act  then  Is  dearly  a  contempo- 
ranc?ous  construction,  by  the  legislative 
branch  of  the  state  government,  of  the  con- 
stitutional amendment  now  under  considera- 
tion. 

It  Is  universally  held  that  contempora- 
neous or  practical  construction  of  an  am- 
biguous provision  of  a  Constitution  by  the 
legislative  or  executive  dei)artinents  of  the 
government  Is  always  unijortant,  and  Is  fre- 
Qucntly  of  controlling  influence  in  determin- 
ing Its  meaning.   12  a  J.  712. 


And  the  rule  seems  likewise  to  be  general 
that,  if  the  mefiuing  of  the  Constitution  Is 
doubtful,  legislative  constmctloo  will  be  giv- 
en serious  consideration  by  the  courts,  t>oth 
as  a  matter  of  policy,  and  also  because  it 
may  be  presumed  to  represent  the  true  In- 
teat  of  the  Instrument.  A  contemporaneous 
legislative  exposition  of  a  eonstitutionnl  pro- 
vision is  entitled  to  greet  deference,  as  it 
may  well  be  supposed  to  result  from  the 
same  views  of  policy  and  modes  of  reasoning 
which  prevailed  among  the  framers  of  the 
instrument  ezponnded.   12  O.  J.  714. 

This  rule  of  coustructlon  ot  a  constitution- 
al provision  has  been  accepted  many  times 
by  this  court.  In  People  ex  rel.  Uvesay  v. 
Wright,  6  Colo.  92,  where  there  was  quoted 
with  approval  the  following: 

"  *Aa  in  r^rd  to  statutes,  so  in  regard  to 

CoDBtitutlonB,  contemporaaeous  and  legislative 
cxpositioDs  are  frequently  resorted  to,  to  remove 
and  explain  ambiguities.  •  •  •  Great  defer- 
ence is  due  to  a  l^islative  exposition  of  a  cod- 
Btitutiooal  provision,  and  especially  when  it  is 
made  almost  contemporaneously  with  such  pro- 
vision, and  might  be  supposed  to  result  from 
the  same  views  of  policy  and  modes  of  reasoning 
which  prevailed  among  the  framers  of  the  in- 
strument expounded.'  Sedgwick  Stat.  &  Gtnst. 
Law.  412 ;  People  T.  Gieen,  2  Wend.  [N.  Y.] 
266,  274." 

And  in  Frost  v.  Pfelffer,  28  Colo.  338,  5S 
Pac  147,  the  court  said: 

"Contemporaneous  legislative  construction  of 
the  fundamental  law,  while  not  controlling  upon 
the  courts,  yet,  In  case  of  doubt  or  ambiguity, 
is  entitled  to  great  weight,  as  expressive  of  the 
views  entertained  by  ^ose  ot  ttie  meaning  ot 
that  law  whose  mandates  they  are  bound  to 
observe.  Cooper  Mfg.  Co.  v.  Flergnson,  113  U. 
S.  727  [5  Sup.  Ct.  739,  28  L.  Ed.  1137];  People 
V.  Le  Favre,  21  Colo.  218  [40  Pac.  882]." 

In  Denver  v.  Adams  County,  33  Colo.  1, 
77  Pac.  858,  It  was  said: 

"While  it  Is  not  conclnsive  with  the  courts, 
nevertheless  a  contemporaneous  legislative  con- 
struction of  a  statute  or  constitutional  provi- 
sion is  persuasive." 

In  Cooper  Mfg.  Co.  T.  Ferguson.  113  U.  S. 
727,  5  Sap.  Ot  739,  28  L.  Ed.  1137,  it  was 
held  that  as  the  clause  in  the  Constitution 
and  the  act  of  the  Legislature  relate  to  tiie 
same  subject,  like  statutes  In  pari  materia, 
they  are  to  be  construed  t(^eth«r ;  and  that 
an  act  passed  by  the  first  Legislature  that  as- 
sembled after  the  adoption  of  the  Constitu- 
tion must  be  considered  as  a  contemporary 
interpretation,  entitled  to  much  weight. 

The  court  must  take  notice  of  the  fact 
that  the  adoption  of  the  "home  rule"  amend- 
ment to  article  2Q  was  of  state-wide  Interest 
and  the  subject  of  much  discussion  while 
pending. 

We  cannot  assume  that  the  members  of 
the  Legislature  elected  at  the  same  electi<ui 
were  not  therefore  funlUar  with  the  Intent 
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and  purpose  of  this  amradment  to  the  organ- 
ic law,  nor  that  they  had  the  intent  to  know- 
ingly or  wHlfuUy  act  in  violation  thereof. 
Therefore,  in  considering  the  question  of  the 
validity  of  the  Public  Utilities  Act,  we  mast 
bear  in  mind  the  two  forogolng  Important 
and  uDtveraatly  accepted  canons  of  construc- 
tion. 

4.  It  la  well  to  consider  the  nature  and 
character  of  the  power  which  the  city  claims 
In  tbia  case. 

It  Is  unlTersally  held  that  the  i>ower  to 
fix  maximum  rates  is  a  power  restli^  excln- 
slv^y  in  sorereignty.  "Sovereignty"  has 
been  JudicUlly  defined  as  the  supr^ne  power 
wlil(di  goroms  the  body  politic,  or  society 
which  eonstltotes  tlie  state ;  a  term  used  to 
express  the  extreme  political  authority  of  an 
Independent  state  or  nation;  the  aggregate 
ot  all  dvil  and  political  power;  the  supreme, 
abstdute*  uncontrollable  power  by  whldi  a 
state  la  governed;  that  public  authority 
whldi  directs  w  ordeni  what  la  to  be  dwe  by 
each  member  associated,  in  relation  to  the 
end  of  the  assodatlon.  36  Ene.  016. 

Preliminary  to  the  adoption  of  the  fed- 
eral Constitution,  thwe  was  grave  ajnire- 
benslfm  as  to  possible  or  iwobable  conUct 
between  the  several  co-ordinate  branches  of 
the  govemmoit  Tbe  snggestton  of  Gliom- 
as JeCferron,  In  his  "Notes  on  the  State  of 
Virginia,''  seetbs  to  have  since  been  followed 
In  every  serious  or  cmclal  conflict  between 
the  powetB  <tf  government  His  statement, 
in  which  he  likewise  gave  a  further  defini- 
tion of  soveretgntf  as  then  contemplated,  is 
as  follows: 

"As  the  people  are  the  only  legitimate  foan- 
taln  of  power,  and  It  is  from  them  that  tb«  con- 
stitntlonBl  charter,  under  which  the  several 
brandies  ot  government  hold  tiielr  power,  la 
derived,  it  seems  strictly  consonant  to  the  r»- 
publiean  theory  to  resort  to  the  same  original 
authority  not  only  when  it  may  be  necessary  to 
enlarge,  diminiBh,  or  new-model  the  powers  of 
the  government,  but  also  whenever  any  one  of 
the  departments  ma;  commit  encroachments  on 
the  chartered  eatboritics  of  the  others.  The 
several  departments  Mag  perfectly  co-ordinate 
by  the  terms  of  their  common  oommissloQ,  Dei< 
tber  of  them,  it  Is  evident,  can  pretend  to  an 
exdoslve  or  superior  right  of  setting  the  boonda- 
ries  between  their  respective  powers,  and  how 
are  the  encroachments  of  the  strong  to  be  pre- 
vented, ot  the  wnmgs  of  the  weaker  to  be  re- 
dressed, vithoat  an  appeal  to  the  people  them- 
selves, who  as  the  grantors  of  the  commission, 
can  alone  dedare  Its  true  meaning,  and  enforce 
Its  obsiarvance." 

TbiB  sound  governmental  truth  has  been 
made  manifest  by  Its  frequent  applicadon  In 
both  state  and  nation.  The  several  branches 
ot  the  government  are  but  the  creatures  of 
the  sovereign  power,  and  always  subject  to 
the  exercise  of  the  sovereign  will.  This  Is 
Illustrated  by  the  recent  constitutional  en- 
actment in  this  state  of  the  power  of  the  Ini* 
tlative  and  referendum  where  theretofore 


exclusive,  powers  of  the  assembly  were  taken 
away  and  reserved  to  the  people  themselv^ 
to  Initiate  statutes  and  constitutional  amend- 
ments, and  also  to  veto  statutes  enacted  by 
the  assembly. 

The  argnment  by  the  city  assumes  that 
sovereign  power  is  divisible,  separable,  and 
alienable,  like  busfaela  of  grain,  rather  than 
as  the  life-saving  air  of  government,  Indivls- 
able,  Inseparable  perpetaating  the  equilib- 
rium Id  government  and  serving  as  a  sys* 
tern  of  checks  and  balances  as  between,  not 
<Hdy  the  co-ordinate  branches  of  govern- 
ment, but  all'  the  agencies  of  government, 
as  well. 

6.  It  is  to  be  observed  that.  In  all  govern- 
ments of  constitutional  llmltetloni*  sovereign 
power  manifests  itself  in  three  ways:  By 
exercising  the  rl^t  of  taxation,  the  right  <^ 
eminent  dwnaln,  and  throuipk  its  police 
power. 

The  exercise  of  soverrign  rii^t  is  of  ne- 
cessity the  exercise  of  a  right  which  the  state 
al<xie,  or  some  of  its  governmental  agencies 
possess^  and  before  swdi  right  may  be  exer- 
cised by  any  such  agency  there  must  have 
been  a  delegation  of  such  power  In  terms 
dear  and  unmistakable.  This  is  not  only 
the  rule  ttf  Oils  court,  but  it  Is  universal  with 
all  courts.  In  the  X^lewood  Case  we  quot- 
ed wlm  approval  the  foUowidg: 

"Id  Freeport  Water  Co.  v.  Freeport,  supra 
[180  C.  &  5S7,  21  Sap.  Ct  483,  45  L.  Ed.  679], 
it  Is  said:  This  power  of  regulation  Is  a  power 
of  government,  continuing  In  ite  nature;  and, 
If  It  can  be  bargained  away  at  all.  It  can  only 
be  by  words  of  positive  graot.  or  something 
which  is  In  law  equivalent.  If  there  Is  reason- 
able doubt,  it  most  be  resolved  in  favor  of  the 
existence  of  the  power.'  In  the  words  of  Chief 
Justice  Marshall  In  Providence  Bsnk  v.  Bill- 
ings, 4  Pet.  514,  661.  7  L.  Ed.  830,  955,  'Its 
abandonment  ought  not  to  be  presumed  in  a 
case  In  which  the  deliberate  purpose  of  tiie  state 
to  abandon  it  does  not  appear.' " 

Upon  this  point  It  was  said  In  Interstate 
Commerce  Com.  v.  Hallway  Co.,  167  TT.  B. 
479,  17  Sup.  Ct  896,  42      Ed.  243: 

"The  question  debated  is  whether  it  vested  in 
the  commission  the  power  and  the  duty  to  Bx 
rates;  and  the  ftct  that  this  Is  a  debatable 
qoestion.  and  has  been  most  strenuously  and 
earnestly  debated,  is  very  persuasive  that  it  did 
not.  The  grant  of  such  a  power  is  never  to 
be'  implied.  The  power  itself  Is  so  vast  and 
comprehensive,  so  largely  affecting  the  rights  of 
earlier  and  shipper,  as  well  ai  indirectly  all 
commercial  transactions,  the  language  by  which 
the  power  Is  given  had  been  so  often  used  aud 
was  80  familiar  to  the  legislative  mind  and  is 
capable  of  sudi  definite  and  exact  statement, 
that  no  iust  rale  of  oonstmction  would  tolerate 
a  grant  ot  such  "power  by  mere  ImpUcatiou." 

Further  dtatltm  of  authority  is  not  re- 
quired.  There  are  none  to  the  contrary. 

The  power  to  relate  public  utilities  Is 
based  upon  that  branch  of  sovereignty  deslg- 


Digitized  by 


616 


184  PAOIFIO  RBFOBTEB 


(Colo. 


nated  as  the  police  power  of  tlie  state.  The 
term  "police  power"  has  nerer  as  yet  been 
accurately  or  satisfactorily  defined.  The  dif- 
ficulty Is  that  it  Is  from  Its  very  nature  in  ca- 
pable of  definition,  because  pone  can  foresee 
the  ever-changing  conditions  which  may  call 
for  Its  exercise.  But  It  Is  by  all  agreed  that 
it  Is  an  attribute  of  soTerelgnty,  Inherent  in 
the  several  states  of  the  Union,  subject  only 
to  the  limitations  of  the  federal  Constitu- 
tion, and  that  the  very  existence  of  govern- 
ment depends  on  it  It  Is  as  a  well,  inex- 
haustible, from  which  may  be  drawn  from 
time  to  time  the  power  necessary  to  protect 
or  promote  the  public  welfare. 

It  is  a  fixed  prlndple  of  government  that 
the  state  cannot  barter  away  the  right  to 
the  use  of  the  police  power,  for  the  reason 
that  the  governmental  pQwer  of  Klf-pro- 
tectlon  cannot  be  contracted  away. 

This  furnishes  the  reason  for  the  rule  an- 
nounced In  Denver  Co.  t.  Englewood,  supra, 
that  the  power  of  regulation  of  public  util- 
ities la  a  mwer  of  government,  continuing  in 
Its  nature ;  and,  If  it  can  be  bargained  away 
at  all,  It  can  only  be  by  words  of  positive 
grant,  or  something  which  la  in  law  equiv- 
alent, and  that.  If  there  Is  reasonable  donbt, 
it' must  be  resolved  in  favor  of  the  existence 
of  the  power  In  the  state. 

While  the  state  may  delegate  the  exercise 
of  this  power  to  an  agency,  -  municipal  or 
otherwise,  yet  there  can  t>e  no  alienation. 
Tliat  is  to  say,  here  the  same  authority  that 
granted  the  power  under  article  20,  acting 
through  the  same  inrtmmentallty,  may  re- 
call this  power  In  Its  entirety.  We  turn  to 
article  20  and  search  In  vain  for  words  ex- 
pressly granting  tlie  power  to  the  city  to 
regulate  or  fix  rates  to  be  charged  by  any 
public  utility.  Indeed,  there  is  no  language 
therein  even  suggestive  of  any  such  grant  of 
power,  nor  Is  the  subject  referred  to. 

6.  The  city  In  Its  contention  apparently  re- 
lies upon  the  following  provisions  of  section 
6,  article  20,  as  amended,  as  conferring  the 
power  claimed: 

"<!)  The  pec^le  of  each  city  or  town  in  this 
state,  having  a  population  of  two  thouseiid  in- 
hobitants  as  determined  by  the  last  preceding, 
census  taken  under  the  aatbority  of  the  United 
States,  the  state  of  Colorado  or  said  city  or 
town,  are  hereby  vested  with,  and  they  ^all 
always  have,  pown  to  mak^  amend,  add  to  or 
replace  the  charter  of  said  city  or  town,  which 
shall  be  Its  organic  law  and  extend  to  all  its 
local  and  municipal  matters. 

"(2)  Such  charter  and  the  ordinances  made 
pursuant  thereto  in  such  matters  shall  super- 
sede within  the  territorial  limits  and  other  ju- 
risdiction of  said  city  or  town  any  law  ot  tha 
state  in  conflict  therewith. 

"(3)  It  is  the  intention  of  this  article  to  grant 
and  confirm  to  the  people  of  all  municipalitiea 
coming  within  Its  provisions  the  full  right  of 
self-govemment  In  both  local  and  munidpal 
matters  and  the  enumeration  herein  of  certain 
powers  shall  not  be  construed  to  deny  to  such 


cities  and  towns,  and  to  the  people  tiiereaf,  any 
right  or  power  essential  or  proper  to  the  full 
exercise  of  such  right 

"(4)  The  statutes  ot  the  state  of  Colorado  so 
far  as  applicable,  shall  continue  to  apply  to 
such  dtfcB  and  to^ns,  except  In  so  far  as  super- 
seded by  m»  charters  of  such  dtiea  and  towns 
or  by  ordinance  passed  pnrsaant  to  such  diar- 
ters. 

"(S)  All  provisions  of  the  charter  of  the  dty 
and  county  of  Denver  and  the  dtiea  of  Pueblo, 
Colorado  Springs  and  Grand  Junction,  as  here- 
tofore certified  to  and  filed  with  the  Secretary 
of  State,  and  of  tiie  charter  of  any  other  dty 
heretofore  approved  by  a  majority  of  those  vot- 
ing thereon  and  certified  to  and  filed  with  the 
Secretary  of  State,  which  provisions  are  not  in 
confiict  with  this  artide,  and  all  elections  and 
electoral  votes  heretofore  had  under  and  par- 
auant  thereto,  are  hereby  ratified,  affirmed  and 
validated  as  of  their  date." 

It  will  appear  that  in  this  amendment 
then  is  no  suggestion  of  a  grant  of  power  to 
fix  rates  to  be  charged  by  a  public  ndllty. 
What  would  be  said  of  the  powers  of  the 
Public  Utility  Commission,  If  Its  grants  of 
power  imder  the  statute  creating  and  cmtrol- 
llng  were  so  obscare  or  rather  so  Invislbta 

There  aze  two  universally  accepted  rules  of 
construction  by  which  the  court  must  be 
governed  In  determining  wbethw  or  not 
these  ivovlsions  of  tb»  G<»i8tltnUon,  or  any 
one  of  thun,  may  be  held  to  otmf^  ntKm  the 
city  ttie  rato-regnlatlng  power  over  public 
uCUltlea  wltbin  the  dty.  The  flrst.of  Uiese  is 
that  the  prorlsioD  or  provlidonB  ot  the  Con- 
stitution must  appear  to  aa  clearly  express 
the  power  dalmed  to  have  been  conferred 
on  tbe  city,  and  In  language  as  free  from 
ambiguity,  as  those  provlatona  of  the  atatute 
alleged  to  be  in  conflict  with  the  <»ganlc  law. 

The  second  role  la  tlmt  laid  down  by  tbe 
Supreme  Goart  of  the  United  States  In  Oie 
case  of  Milwaukee  By.  Co.  v.  Wisconsin  Ry. 
Com.,  288  U.  S.  174,  85  Snp.  Ot.  820,  5»  L.  Bd. 
1254: 

"The  fixing  of  rates  which  may  be  charged  by 
public  servlcs  corporations,  of  the  dbaracter 
bete  involved.  Is  a  legislative  functlmi  of  the 
state,  and  while  the  right  to  make  contracts 
which  shall  prevent  the  state  during  a  given 
period  from  exercising  this  important  power  has 
been  recognised  and  approved  by  judicial  deci- 
sions, it  has  been  uniformly  hdd  in  this  court 
that  the  renunciation  of  a  sovereign  right  of 
this  diaracter  must  be  evidenced  by  terms  so 
dear  and  unequivocal  as  to  permit  of  no  doubt 
as  to  their  proper  construction.  proposi- 
ti<»i  has  been  so  f^quently  dedared  by  ded* 
sions  cf  this  court  as  to  render  unnecessary  any 
reference  to  the  many  coses  In  which  the  doc- 
trine has  been  affirmed.  The  prindple  involved 
-was  well  stated  by  Mr.  Jostico  Moody  in  Home 
Telephone  Co.  v.  Los  Angela,  211  U.  S.  265, 
273  [29  Sup.  Ot  50,  62  (53  L.  Ed.  176)]: 

"  'The  surrender,  by  contract,  of  a  poww  of 
government,  though  in  certain  well-defined  cases 
it  may  be  made  by  legislative  authority,'  is  a 
very  grave  act,  and  the  surrender  Itsd^  as  well 
as  the  authority  to  make  It,  mast  be  closely 
scrutinised.    No  other  body  than  the  supreme 
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legUlature  (in  tbia  case,  th«  LcsiBlature  ot  the 
state)  baa  tbe  authority  to  make  aach  a  sav- 
reader,  unless  the  autbority  is  clearly  delegated 
to  it  1^  the  supreme  leei^ture.  The  general 
powers  of  a  municipality,  or  at  any  other  politi- 
cal subdivision  of  t^e  stat«  are  not  suffident. 
Spedflc  anUiority  for  that  porpon  la  requir- 
ed."* 

This  language  was  spoken     grants  by  tbe 

L^slature  as  representative  ot  tbe  sovereign 
power  of  the  state.  If  It  shall  apjOy  In  such 
case,  then  with  what  greater  force  should  It 
be  regarded  when  applied  to  constitutional 
grants  of  power. 

It  Is  plain  that  the  spedfled  class  of  dtles 
were  thus  granted  power  to  make  or  amend 
a  charter,  appUcaUe  and  apedfleally  limited 
to  Its  "local  and  municipal  matters, "  and  the 
declared  purpose  was  to  grant  to  the  munic- 
ipalities, as  Budk,  the  full  rtght  of  self- 
govemraent.  "limited  to  local  and  municipal 
matters."  The  same  power  was  granted  to 
all  other  dtles  having  a  population  of  2,000 
or  more.  The  people  of  the  state  could  hare 
bad  In  mind  munldpal  powers  <Hily,  except 
as  otherwise  conferred  by  express  grant. 

Nowhere  In  the  intyrlslons  quoted  can  there 
be  found  any  express  del^atiou  of  power  to 
fix  maximum  rates  to  be  charged  by  public 
service  corporations,  and  by  no  Intelligent 
Interpretation  can  this  language  be  construed 
to  intend  an  Implied  power  to  so  do. 

Of  all  things  to  be  sacredly  avoided  by  the 
court  Is  the  possibility  of  error  In  a  construc- 
tion that  may  be  the  equal  to  rewriting  the 
organic  law  to  that  extent,  and  thereby  to 
tmconsdonsly  usurp  the  GonsUtutloo-maUng 
power  of  the  peoide. 

It  may  be  noted  further  that  in  the  home 
rule  amendmoit,  in  addition  to  the  general 
powers,  upon  which  the  dty  rdies  in  this 
case,  there  Is  inoTided  eight  express  grants 
of  poww.  They  relate.  In  brief,  to:  (a)  The 
creation  of  munldpal  officers,  terms,  duties, 
etc;  (b)  the  creation  of  police  courts,  powers, 
duties,  etc;  (c)  the  (seatlon  of  munldpal 
courts,  etc.;  (d)  mattera  pertaining  to  munic- 
ipal elections,  eta;  (e)  proTldln^  fw  munic- 
ipal (AUgatlona,  etc.;  (f)  providing  for  tlie 
consolidation  and  management  of  park  and 
water  districts;  (g)  providing  .  for  assess- 
ments of  dty  property  for  municipal  purpos- 
es, collection  of  such  taxes,  etc.;  and  Qi) 
providing  for  the  imposition  and  collection 
of  fines  for  the  violation  of  provisions  of  the 
dty  diarter  and  ordinances. 

Artlde  20  was  enacted  several  years  be- 
fore this  amendment  and  some  of  these  pow- 
ers had  been  questioned. 

All  of  these  express  grants  relate  in  a 
general  way  to  local  and  mimldpol  matters 
only,  and  It  was  dearly  the  purpose  of  the 
amendment  to  relieve  euch  powers  from 
doubt,  and  of  the  necessity  for  Judicial  Inter- 
pretation. If  such  was  the  puripose,  It  Is 
pertlnoLt  to  ask  why  sudi  care  to  qteclficaUjr 
express  and  recite  powers,  la  th^  nature 


local  and  munlcU>al,  and  omit  ratlrely  any 
egress  reference  to  a  iiov^'er,  universally 
held  to  be  general  and  sovereign  In  character, 
if  such  power  was  Intended  to  be  conferred. 
This  fact  alone  Is  suffldcnt  to  create  the 
doubt  which  must  necessarily,  under  tbe  rule 
of  construction,  ccmtrol  the  court's  action  In 
this  case. 

Is  it  possible  that  any  elector  could  have 
read  these  provisions  of  tbe  purposed  amend- 
ment, which  are  quoted  here,  and  tiave  con- 
duded  that  It  was  the  Intent  and  purpose  of 
It  to,  confer  upon  these  cities  the  exduslve 
power  to  flx  compulsory  rates  to  be  charged 
by  public  service  corporations,  a  munldpal 
grant  then  certainly  uncommon,  if  not  un- 
precedented In  any  state  In  tbe  Union? 

7.  It  is  urged  that  prior  to  the  adoption  of 
the  home  rule  amendment  there  was  Inserted 
In  the  diarter  the  following: 

"All  power  to  regulate  the  charges  for  service 
by  public  utility  eorporationa  is  hereby  reserved 
to  the  people,  to  be  exercised  by  them  in  tbe 
manner  herein  provided  for  the  initiation  cS  an 
ordlnanee.'' 

It  Is  then  argued  that  by  the  ratification 
provision,  as  to  the  four  dtles  named  therein, 
this  charter  pfOTlslm  became  an  express  con- 
stitutional grant  of  power  to  the  dty  to 
regulate  such  charges.  But  there  Is  an  ex- 
press limitation  upon  the  provisions  of  tbe 
charter  so  ratified,  and  they  were  strictly 
confined  to  "tffovlslons  not  in  conflict  with 
this  artide."  But  if  article  20  and  the 
am^dment  tbereto  contained  no  express 
power  to  regulate  charges  for  service  by  pub- 
lic utility  corporations,  then  the  provision 
of  the  diarter  rdled  on  was  in  conflict  with 
article  20,  and  for  sudi  reason  void  under  tbe 
very  terms  of  the  amendment. 

The  ratification  provision  In  the.  amend- 
ment expressly  extoided  to  such  provisions  of 
the  charter  only  as  were  not  in  conflict  with 
the  original  artlde  20,  and  hence  in  plain 
terms  did  not  ratify  sudi  attempted  reser- 
vation of  power.  That  the  dty  was  without 
power  to  prescribe  compulsory  rates  to  be 
dialled  by  public  utilities,  under  article  20 
before  the  amendment,  and  that  therefore 
the  declaration  to  that  effect  found  in  the 
charter,  before  the  amendment,  was  In  con- 
flict with  such  article,  and  for  such  reason 
is  void,  Is  the  crux  of  this  controversy,  and 
we  believe  our  conduslon  finds  confident  and 
irresistible  support  In  the  authorities  to  fol- 
low: If  it  was  void,  it  could  not  be,  and  by 
the  t»ms  of  the  amendment  Itself  was  not, 
ratified. 

Municipalities  have  no  express  or  implied 
powers,  excepting  only  such  as  may  be  con- 
ferred by  soverdgnty.  It  would  be  a  strange 
anomaly  to  say  that  a  munidpality  can  re- 
serve to  itself  a  power  resting  exclusively  In 
soverdgnty.  Certainly  It  cannot  be  said  that 
a  mimldpallty  has  Inherent  i>ower.  If  so^ 
then  It  la  sovereign,  and  constitutes  a  govern- 
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ment  within  a  goverament,  an  imperlnm  In 
Impeiio.  The  ratiflcadon  of  the  proTlsIona 
of  the  diarter  and  valid  ordinances,  not  in 
conflict  with  the  article,  did  cot  make  tbem 
a  part  of  the  Constitution.  It  Is  tme,  this 
ratification  being  constitutional  in  character, 
such  provlsiona  as  are  valid  are  immune 
from  legislative  act,  but  they  were  still  only 
valid  provisions  of  a  municipal  charter,  al- 
ways subject  to  amendmoit  or  r^»eal  by  the 
people  of  the  city. 

If  we  8U[^>ose  that  the  charter  bad  con- 
tained a  provision  declaring  all  power  to 
regulate  the  liquor  traffic  "is  hereby  reserved 
to  the  people  to  be  exercised  by  tbem  in  the 
manner  herein  provided,  for  <he  initiation  of 
an  ordinance,"  and,  so  far  as  the  people  who 
voted  upon  the  amendmoit  knew,  there  may 
have  been  such  a  provision,  what  would  be 
said  of  the  validity  of  the  then  state  wide 
anti-saloon  law?  It  would  have  been  the 
exercise  of  the  same  general  and  sovereign 
police  power  as  in  ttie  case  ot  the  reculatlon 
of  pubUc  utilities. 

C!ould  it  have  been  said  that  such  a  provi- 
sion was  ratified  by  the  amendment  to  article 
20.  And  there  la  to  be  found  in  article  20 
and  the  amendment  no  more  ex[dlclt  grant  of 
power  to  regulate  public  u  till  ties  than  to 
regulate  the  liquor  traffic. 

The  Illustration  demonstrates  the  wisdom, 
necessity,  and  purpose  of  the  limitation  con- 
tained in  the  amendment,  "not  in  conflict 
with  this  article."  The  people  could  know 
the  provisions  of  the  amendmoit.  They 
could  have  no  knowledge  of  the  charter  pro- 
visions, nor  the  ordinances  under  it 

The  constitutional  amendment  can  be  said 
to  have  done  no  more  than  to  validate  such 
(Iiarter  provisions  as  were  clearly  within  the 
lawful  powers  of  the  municipality.  It  was 
plainly  not  Intended  to  confer  a  new  or  differ- 
ent power,  not  theretofore  expressly  confer- 
red, or  necessarily  Implied  by  article  20;  for, 
as  said  In  the  Sours  Case,  31  Colo.  368,  74 
Pac.  167,  102  Am.  St  Rep.  S4: 

"E>ven  by  conBtitutlonal  amendment,  the  peo- 
ple cannot  set  apart  any  portioQ  of  the  state  In 
Buch  manner  that  that  portion  of  the  state  sball 
be  froed  from  the  Constitution,  or  delegate  the 
makins  of  constitutional  amendments  concern- 
ing it  to  a  charter  convention,  or  give  to  sudi 
charter  convention  the  power  to  prescribe  the 
jurisdiction  and  duties  of  public  officers  with 
respect  to  state  governmoit  as  distinguished 
from  municipal,  or  dty,  government" 

8.  The  power  to  regulate  and  control  all 
public  utilities  of  the  state  by  means  of  a 
commission  for  that  purpose  is  not  entirely 
new  or  untried.  So  far  as  we  are  able 'to 
discover,  all  such  statutes  Include,  within 
such  exercise  of  authority,  the  regulation  of 
public  utilities  within  the  cities  of  the  state, 
whether  the  munidpal  powers  rest  upon  con- 
stitutional or  statutory  grant 

These  laws  may  now  be  said  to  be  general, 
imd  to  constitute  a  definite  poMcy  for  the 


regulation  and  control  of  all  public  utilities. 
They  indude,  among  the  acts  of  regulation, 
the  Issuance  of  stocks  and  bonds,  the  ques- 
tion of  necessity  for  construction  or  exten- 
sion, and  many  other  matters  and  things  not 
c<mtemplated  by  the  earlier  regulation  stat- 
utes which  were  confined  to  railroads  alone. 
Indeed,  it  may  be  said  that  the  regulation  of 
those  public  utilities  operating  chiefly  In 
large  centers  of  population  la  the  paramount 
purpose.  The  enactm^t  of  similar  statutes 
has  followed  In  most  of  the  states  of  the 
L'nlon,  and  the  state's  general  power  to  reg- 
ulate all  the  public  utilities,  without  distinc- 
tion as  to  municipalities,  has  been  asserted 
and  eierdsed  under  all  sudi  statutes. 

So  far  as  we  are  advised,  this  power  has 
never  been  questioned  in  most  of  the  states 
by  the  cities^  whether  operating  under  consti- 
tutionally conferred  diarter  power  or  other- 
wise. But  the  question  has  beoi  raised  in 
some  of  the  states  of  the  Union,  and,  in  so  far 
as  we  are  advised,  In  all  cases,  determined 
adversely  to  the  conteatlon  of  the  dty  In  this 
case. 

We  will  now  proceed  to  dte  and  briefly 
ctmsider  some  of  these  cases.  The  recently 
dedded  case  of  Cleveland  TeL  Co.  v.  City  of 
Cleveland,  by  the  Supreme  Court  of  Ohio,  BS 
Ohio  St  358,  121  N.  E.  701,  as  in  this  case, 
Involved  (miy  the  question  of  jurisdiction  to 
fix  maximum  rates  for  the  telephcme  com- 
pany within  the  dty  of  Cleveland,  as  between 
the  dty  and  the  Public  Utilities  Commission 
of  the  state. 

The  dty  enacted  an  ordinance  fixing  the 
maximum  rates  and  brought  the  action  to 
enjoin  the  commission  from  enforcing  other 
and  different  rates  fixed  by  that  body.  The 
dty  dalmed  tmder  a  constitutlcHial  provision 
granting  home  nile  as  here,  and  It  was  held 
that  the  public  utilities  statute  (siting  the 
commission  and  ccmferrlng  authority  upon  it 
to  relate  public  utilities,  and  to  fix  the 
rates  that  sndi  utilities  may  charge  toi  com- 
modity furnished  or  ser\-lce  rendered,  gave 
exdustve  powers  to  the  commission. 

It  was  contended  in  that  case,  as  in  this, 
that  the  authority  conferred  by  the  Constitu- 
tion upon  muntdpalltles  to  exercise  all  pow- 
ers of  local  self-government,  necessarily  in- 
cluded, as  an  Inddent  thereto,  police  power 
in  the  broader  sense  of  that  term,  and  au- 
thorized the  fixing  of  rates  that  may  tie 
charged  by  public  utilities  within  the  dty. 

It  apprars  that,  wadet  the  home  rule 
amendment  to  the  Constitution  of  Ohio,  mu- 
nidpalities  were  given  quite  as  broad  and 
general  powers  for  self-govemment  as  are  to 
be  found  in  tbe  Constlttttion  of  tills  state. 
It  was  said  in  that  case: 

"Tba  exerdse  of  local  police  powor  Is  ot  vit^i 
importance  to  large  centers  of  population.  If 
police  powers  may  be  divided  along  the  lines 
suggested,  it  is  of  far  more  importance  to  mu- 
nicipalities that  tttey  should  bave  authority  to 
exensse  local  police  power  unttanun^d  by  the 
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general  laws  of  the  state,  tbui  that  they  idioatd 
bare  abaolato  right  to  ezerdae  the  police  powers 
iDcladed  In  the  broader  definition  saggeated  by 
coansel.  Tet  section  S,  art.  IS,  of  the  Consti- 
tution, docs  limit  and  restrict  municipalities 
to  the  exerdse  of  local  police  power  in  con- 
formity with  the  general  laws  of  the  state. 

"*  *  *  If  [manldpalitlM]  were  Independ- 
ent sovereignties,  there  might  be  some  force  in 
the  contention  that  they  possess  inherent  police 
powers  Incident  to  soTcrelgnty,  especially  if  the 
Conatitntion  imposed  no  limitations  upon  the 
exercise  of  that  power,  bnt  even  tbn  most  ardent 
supporters  of  independent  sovereignty  in  the 
crastitutiooal  coaventioQ  were  obliged  to  aban- 
don that  idea.  2  OonatltDtlonal  Debates,  p. 
14S6,  eolnnui  2.  That  queatton,  however,  is  fuUy 
settled  in  the  case  of  BUUngs  t.  Cleveland  By. 
Co.,  92  Ohio  St.  478,  48S,  111  N.  G.  155.  1S7, 
in  this  language: 

"  There  is  no  imperium  in  Impcrio,  except  In 
the  sense  that  by  the  approval  of  the  state  the 
city  exercises  part  of  the  sovereign  power  onder 
the  limitatiops  imposed.* 

"While  in'  this  stote,  In  order  to  meet  the 
needs  of  urban  districts,  local  police  powers 
have  uniformly  been  delegated  to  local  authori- 
ties to  be  exercised  in  conformity  with  general 
laws,  nevertheless,  police  power  is  an  attribute 
of  sovereignty,  and  the  exercise  of  that  power 
largely  in  the  discretion  of  the  sovereign 
state.  •  *  • 

"It  is  hardly  within  the  range  fit  possibility, 
mnch  less  probabfUt^,  that  the  people  of  thla 
state  intended  to  vest  in  the  many  municipali- 
ties ti  Ohio  discretion  to  exardsa  unlimited 
and  nntestricted  police  power.** 

In  the  case  of  Traverse  City  v.  Railroad 
Com..  202  Midi.  675,  168  N.  W.  481,  the  pre- 
cise question  of  jnrlsdlctlon  as  between  the 
state  commission  and  the  constitutionally 
diartered  city  likewise  Involved  the  regula- 
tion of  rates  to  be  charged  by  a  telephone 
company. 

The  authorities  were  qnlte  generally  re- 
Tiewedt  and  the  court  said: 

"Nritiier  the  Ballroad  Oommlsslon  nor  the 
municipality  had  any  rate-making  power,  except 
that  which  the  Legislature  might  delegate  to 
them  to  exerdse  aa  state  agencies.  There  is 
no  doubt  that  it  ia  competttnt  for  the  Legisla- 
ture to  delegate  its  control  over  and  power  to 
regulate  charges  of  common  carriers  operating 
within  the  state  to  a  board  or  commission  creat- 
ed for  that  purpose  and  within  the  range  of 
legitfanate  municipal  purposes  to  munictpallties, 
bnt  when  such  power  is  delegated  to  a  munid- 
pal  corporation  by  its  charter  it  must  be  done 
in  express  terms.  Jacksonville  v.  Bell  Tel.  Co., 
57  Fla.  874,  49  South.  509;  Sl  Louis  v.  Bell 
Tel.  Co.,  96  Mo.  623,  10  S.  W.  197.  2  L.  R.  A. 
278.  9  Am.  St.  Rep.  370.  No  power  is  given 
Traverse  City  by  its  charter  in  express  terms 
to  fix  rates  to  be  choired  by  telephone  compa- 
nies operating  within  its  borders,  nor  is  snch 
authority  inferable  from  the  conferred  power  to 
regulate  and  control  the  use  of  its  streets  by 
td^apb,  telephone,  and  other  companies  re- 
ferred to." 

Tlie  case  of  City  of  Portland  v.  Public 
Service  Com.,  89  Or.  325,  173  Pac.  1178,  has 


peculiar  likeness  to  the  case  at  bar,  and  Is 
determined  npon  the  qnestloD  of  jurisdiction 
alone. 

The  constitutional  power  in  that  case  grant- 
ed to  manlclpalltlea  in  the  matter  of  their 
charters  and  ordinances  was  limited  to  "lo- 
cal, special  and  municipal"  legislation,  while 
in  the  Colorado  Constitution  this  power  Is 
limited  to  "matters  local  and  mimldpal," 
mnittlng  the  word  "special."  So  that  in  ef- 
fect the  power  granted  In  this  respect  is  the 
same ;  that  Is  to  say,  tbe  power  extends,  In 
the  absmce  of  an  express  grant,  to  matters 
municipal  only. 

In  that  case  the  court  said: 

"That  the  regulation  of  rates  is  a  prerogative 
of  the  state  as  to  carriers  operating  wholly 
within  its  borders  is  taught  in  Simpson  v. 
Shepard.  230  U.  S.  352.  33  Sup.  Ct.  729,  57  L. 
m.  1511.  48  L.  B.  A.  (N.  S.)  1151.  Ann.  Gas. 
1916A,  18.   •  •  • 

"The  case  of  the  plaintiff  Is  not  aided  by  the 
subsequent  amendments  to  the  dhartcr,  whereby 
the  effort  was  to  Invest  tho  municipality  with 
substantially  all  the  authority  over  public  utili- 
ties operating  within  the  city  that  was  confer- 
red upon  the  commission. 

"There  are  two  reasons  for  this.  One  is  that, 
'althotigh  the  city  by  these  changes  In  its  or- 
ganic law  asserted  the  right  to  regulate  rates. 
It  has  not  ezerdaed  the  right.  Another  is  that 
the  scope  of  the  initiative  and  referendum  pow- 
er vested  in  the  legal  voters  ^f  municipali- 
ties is  conGned  to  local,  special  and  munici- 
pal legislation.'  Artide  4,  {  la.  State  Consti- 
tution. This  section  explains  and  limits  the 
language  of  section  2  of  article  11  of  the  same 
instrument,  authorizing  the  legal  voters  of  cities 
and  towns  'to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  crim- 
inal lawa  of  the  state  of  Oregon,'  with  tho  re- 
sult Uiat  the  city  ia  debarred  from  assuming  on 
its  own  initiative  a  power  which  is  peculiarly  a 
prerogative  of  the  state  itself.  Bcgulntiou  of 
rates  is  such  a  power.  It  affects  the  general 
public,  ond  not  merely  the  inhabitants  of  any 
single  dty,  and  never  could  have  been  exercised 
by  the  plaintiff,  unless  delegated  to  it  by  the 
state.  The  constitutional  provisions  for  'local, 
special  and  munldpal  le^slation*  by  the  in- 
itiative were  never  intended  as  permission  to 
cities  and  towns  to  arrogate  to  themselves  pow- 
ers otherwise  primarily  resident  in  the  state. 
All  authority  whatever  possessed  by  cities  and 
towns  emanated  from  the  state.  They  cannot 
further  invade  its  original  sovereign  preroga- 
tive, unless  the  attempt  is  referable  to  'local, 
special  and  municipal  legislation.*  The  state, 
operating  through  Its  If^islatire  assembly,  or 
directly  by  Its  people,  eserdsing  the  initiative, 
is  stlU  paramount  in  the  matter  of  making  laws. 
It  can  delegate  authority  to  Its  subordinate 
governmental  agencies,  and  it  can  revoke  it." 


State  ex  rel.  v.  Telephone  Co.,  189  Ma  83,  88 
B.  W.  41,  involved  the  precise  question  now 
under  consideration.  In  that  case  the  city 
was  operating  under  apeciOc  constitutional 
authority  to  frame  Its  own  charter  as  fol- 
lows: 
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"Any  dtr  havliif  a  popnladon  of  mon  than 
one  liandred  thoasand  inhabitanta  mar  form  a 
charter  for  its  ovn  sovenunent,  coiuiateiit  with 
and  subject  to  the  Constitution  and  lawa  of  thii 
state." 

The  charter  framed  under  this  constitu- 
tional proTlsion  and  certain  additional  statu- 
tory proTlsl<mB  cratalned  a  iHcovlalon  In  rab- 
Btance  as  fiillowi: 

"The  dty  shall  have  power  by  ordinance: 
*  *  *  •  To  reg:nlate  the  prices  to  be  charged 
by  telephone,  telesraph,  t»n  and  electric  light 
companies,  and  to  compel  them  and  all  persona 
and  corporations  using,  controlling  or  managing 
electric  vires  for  any  purpose  whatever  to  put 
and  keep  their  wires  under  ground  and  to  regn- 
late  the  manner  of  doing  the  sans^*  ** 

The  court  held  that  this  ordlnukce,  In  bo 
fiir  as  tt  related  to  the  craapnlsory  mazlmum 
rate-mahinc  power,  was  void  as  against  the 
assNted  power  ot  the  state  In  that  respect 
It  was  there  said: 

"A  charter  framed  under  that  elaose  of  the 
Constitution  witiiln  the  limits  therein  contem- 
plated has  the  force  and  effect  equal  to  one 
granted  by  an  act  of  the  Le^slatnrc. 

"But  it  la  not  every  power  that  may  be  essay- 
ed to  be  conferred  on  tiie  city  by  such  a  cjiarter 
that  is  of  the  same  force  and  effect  as  if  It  were 
conferred  by  an  act  of  the  General  Assembly, 
l>ecause  the  Constitution  does  not  confer  on  the 
city  the  right.  In  framing  its  diarter,  to  aftsume 
all  the  powers  that  the  state  may  ezercisa  with- 
in the  dty  limits,  but  only  powers  incident  to 
its  mnnidpality,  yet  the  Legislature  may,  if  It 
should  see  fit,  confer  on  the  dty  powers  not 
necessary  or  iuddent  to  the  city  government. 
There  are  governmental  powers  the  just  exer- 
cise of  which  is  essential  to  the  happiness  and 
well-being  of  the  people  of  a  particular  dty,  yet 
which  are  not  of  a  character  essentially  apper» 
tainiag  to  the  city  government.  Such  powers 
the  sUte  may  reserve  to  be  ezerdsed  by  itself, 
or  it  msy  delegate  Uiem  to  the  dty,  bnt  until 
so  delegated  they  are  reaerved.  The  words  in 
the  Constitntion,  'may  frame  a  charter  for  its 
own  government,'  mean  may  frame  a  charter 
for  the  government  of  itself  as  a  dty,  Induding 
all  that  is  necessary  or  incident  to  the  govern- 
ment of  the  munidpality,  bat  not  all  the  power 
that  the  atate  has  for  the  protection  of  the 
rights  and  regulation  of  the  duties  of  the  in- 
habitanta in  the  dty,  as  between  themselves. 
Nor  does  the  Constitution  confer  unlimited 
power  on  the  dty  to  rcfrulate  by  its  charter  all 
matters  that  are  strictly  local,  for  there  are 
many  matters  local  to  the  city,  requiring  gov- 
ernmental regulation,  which  ore  foreign  to  the 
scope  of  municipal  government." 

Mr.  Justice  Marshall,  in  a  spedally  con- 
curring opinion  in  that  case,  declared: 

"I  am  thoroughly  persuaded  that  it  never  was 
within  the  contemplation  of  the  framers  of  our 
system  of  government,  or  of  our  Constitution, 
that  any  dty,  whether  organized  under  the  gen- 
eral laws  of  this  state,  or  under  the  provisioiw 
of  the  Goiutitntlon  which  allow  cities  to  frame 
thtfr  own  diarter,  to  confer  upon  dties  any- 
thing more  than  a  police  power,  and  a  strictly 
mnnidpal  power.  And  that  the  poww  to  enact 


all  laws  of  dvll  conduct,  and  to  prescribe  all 
dvil  remedies  among  dtisena;  in  short,  to  enact 
laws  as  distinguished  from  munidpal  regula- 
tions, is  expressly  rested  to  the  Le^slatnre  of 
tUs  states  and  cannot  be  delated  by  it" 

Perhaps  the  most  ezhaostlve  and  convinc- 
ing iVtiUon  of  any  of  those  dudlng  with  the 
sabject  now  under  consldwatloD,  Is  ttiat  of 
City  ot  Woodbom  r.  PoUlc  So^ce  Com.,  ^ 
Or.  114, 161  Paa  891«  L.  B.  A.  19170,  dS.  Ann. 
Cas.  1917S:,  900.  a%e  dty  of  Woodbnra  was 
oiteratlng  under  a  home  role  j^rorlskm  of  the 
Constitntion  of  the  state  of  Oregon,  which 
conferred  the  power  upon  munldpalltles: 

"  To  grant  franchises  In,  through  and  upon 
the  streets  of  the  dtr  for  pablic  uses  and  public 
benefits;*  and  to  regulate  and  control  or  pro- 
hibit the  pladng  of  poles  for  electric  lights  or 
other  purposes,  and  the  8aq;>endon  of  electric 
and  other  wires  along  on  cross-streets  of  said 
dty,  and  to  require  any  or  all  already  placed 
or  suspended,  dther  in  limited  dietrlcta  or 
throughout  the  entire  dty,  to  be  removed,  or 
to  be  placed  la  such  manner  as  it  may  designate 
beneath  the  sorface  of  the  streets  or  side* 
walks.*" 

The  dty  granted  a  frandiiae  to  tibe  tele- 
phone company,  one  section  of  which  fixed 
the  msTimnm  'rates  to  be  chained  £or  Uie- 
phone  service.  Upon  appUcatkm  and  bearhig, 
the  Public  Service  Commission  fixed  a  ached- 
ule  of  rates  lil^ier  Qian  thtft  fixed  by  the 
francblsa  The  Pnbllc  Serrlce  Act  was  pass- 
ed after  the  frandilse  was  granted  and  thus 
arose  the  question  of  jurisdiction  as  between 
the  dty  and  the  state. 

The  Constitution  of  Oregon  also  dei^  the 
right  of  the  Legislature  to  amend  or  r^>eal 
any  dty  charter  In  the  following  language: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legislative 
assembly  by  special  lawa.  The  legislative  as- 
sembly shan  not  oiact,  amend,  or  repeal  any 
charter  or  act  of  Ittccurporation  for  any  mnnid- 
pality, dty,  or  town.  The  legal  voters  of  every 
dty  ud  town  are  hereby  granted  power  to  en- 
act and  amend  their  munidpal  charter,  subject 
to  the  Constltntim  and  criminal  laws  ot  the 
state  of  Oregn.'* 

It  was  said : 

"While  the  Constitution  grants  to  a  dty  the 
right  to  enact  and  amend  Its  charter  and  simul- 
taneously prt^bits  the  l^^atlve  assembly  from 
enacting,  amending,  or  repealing  any  charter 
for-  any  dty,  nevertheless,  neither  the  grant 
nor  the  prohibition  includt^a  any  subjects  except 
those  'that  are  purely  local  and  municipal  in 
character'  (Kolich  v.  Knapp,  73  Or.  558,  142 
Pac.  694,  145  Pac.  22,  Ann.  Cos.  1916E,  1051), 
or,  as  is  stated  in  Branch  v.  Albee,  71  Or.  1S8, 
205.  142  Pac.  698,  the  authority  of  the  dties 
is  not  extended  'over  subjects  that  are  not  prop* 
erly  munidpal  and  germane  to  the  purposes  for 
which  municipal  corporations  are  formed.*  We 
use  the  word  'munidpal'  as  signifying  what  be- 
longs to  a  dty. 

"In  Coleman  v.  La  Grande,  78  Or.  621,  tSSS, 
144  Pac.  46S,  470,  this  court  ruled  that- 
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"  "By  grantdnff  and  reserving  to  the  people  of 
municipalities  the  power  to  enact  and  amend 
th^  charters  and  adopt  local  or  special  laws, 
the  state  has  not  snrrendned  her  sorereignty 
to  the  mnnidpalities.  Within  their  boundaries 
^ties  are  clothed  with  power  to  regulate  mat= 
ters  purely  local.  However,  a  city  Is  not  con- 
stituted as  a  sovereignty  as  regards  all  matters 
of  legislation,  but  is  still  to  a  certain  extent  a 
mere  agency  of  the  state  of  which  it  is  a  part 
Beyond  such  municipal  boundaries  and  tn  mat- 
ters of  general  concern,  not  pertalninr  solely 
to  local  munidpal  affairs,  cities  are  amenable 
to  the  general  Uws  of  the  state,  wliich  do  not 
infringe  upon  the  right  of  cities  to  local  self- 
goTeramenL  This  is  so  whether  such  laws  are 
enacted  by  the  Legislature  or  by  the  people  of 
the  stats  at  large.' 

"The  right  to  regulate  rates  is  a  matter  of 
-  general  concern,  and  does  not  pertain  solely  to 
local  municipal  affairs.  Portland  By.,  Light  & 
Power  Co.  t.  Oitr  of  Portland  CD.  C)  210  Fed. 
WT." 

It  was  ftirther  said: 

"The  state  guards  Its  right  to  regulate  rates 
m  vigilantly  that  spedfie  authority  is  necessary 
to  compel  a  surrender  of  this  element  of  sover- 
eignty, and  in  the  language  of  the  Supreme 
Court  of  the  United  States: 

"  *The  general  powers  of  a  mnnidpall^  or  of 
any  other  political  subdlviuon  of  tlie  state  are 
BOt  sufficient.'  Home'  Telephone  Go.  v.  Los 
Angeles,  211  T7.  S.  265,  S3  L.  Ed.  170.  29  Sup. 
Ct.  SO;  Milwaukee  Elec.  Ry.  v.  Wisconsin  R. 
B.  Com.,  2S8  V.  S.  174,  BO  L.  Ed.  1264,  35 
Sup.  Ct.  820. 

"The  power  to  regulate  rates  docs  not  apper- 
tain to  the  government  of  a  city ;  it  is  not  mu- 
nicipal in  chnracter,  nor  is  it  even  an  incident 
to  a  grant  of  authority  to  enact  or  amend  a 
charter  for  a  dty  or  town.  State  ex  tel.  Web- 
ster T.  Superior  Gonrt,  67  Wash.  87.  120  Pac. 
861,  Aim.  Gas.  iStSD,  78,  Z»  B.  A.  191fiG.  287." 

It  will  be  noted  that  the  CodstltnUon  In 
that  state  tises  the  term  "local  and  munici- 
pal," the  precise  limitatioo  placed  opoD  the 
powers  and  mnoiclpalltiea  foond  in  our  own 
Ccmstitutlon.  ' 

No  case  has  been  cited  in  the  brie&,  and 
we  have  no  knowledge  of  any  decislim  by 
a  court  of  last  resort,  state  or  federal,  ex- 
pressing a  contrary  view  to  that  of  tbe  cases 
here  reviewed  and  cited. 

To  the  same  effect  and  of  the  same  Im- 
port as  the  foregoing  cases  may  be  cited: 
Milwaukee  Mec.  Co.  v.  R  B.  Com.,  238  U.  S. 
174,  35  Sup.  Ct.  820.  S9  L.  Ed.  1254;  Free- 
port  Water  Co.  v.  Preeport,  180  U.  S.  587,  21 
Sap.  Ct  493.  45  L.  Ed.  679;  Salt  Lalce 
City  T.  Utah  Light  &  Traction  Co.  (Utah) 
173  Pac.  556 ;  Idaho  Power  &  Light  Ca  v. 
BloomQuist,  26  Idaho,  222;  141  Pac.  10S3, 
Ann.  Cas.  1916E,  282;  Light  &  Power  Oo. 
T.  Portland  (D.  C.)  210  Fed.  672;  Baiwood 
V.  Public  Service  Com.,  75  W.  Va.  127,  83 
8.  E.  295,  L.  R.  A.  1915G.  261;  Webster  v. 
Snporior  Court,  67  Wash.  87,  120  Pac  861, 
U  B.  A.  1915C,  287,  Ann.  GaaL  1913D,  78; 


Wolverton  t.  Telephone  Co.,  68  Colo.  5S,  1^ 
Pac.  165,  Ann.  Cas.  1916C,  776:  City  of  St. 
Louis  V.  Public  Service  Com.  (Mai  207  S.  W. 
799;  Public  Service  Ccao.  v.  City  of  Helena, 
52  Mont  527,  150  Pac.  24;  Tuma  Gas,  Light 
&  Water  Ca  t.  City  of  Tuma  (Arii)  178 
Pac.  26. 

9.  Counsel  strenuously  contend  that  the 
cases  here  cited  are  not  authority  in  this  case 
by  reason  of  alleged  distinction  between  the 
language  of  our  Ccaustitntlon  and  the  word- 
ing of  constitutional  limitation  of  charter 
powers  in  those  states.  It  Is  said  that  in 
some  of  these  states  the  words  are,  "not  In 
conflict  with  the  Constitution  and  laws  of 
this  state."  In  others,  "not  In  conflict  with 
the  Constitntlon  and  criminal  laws  of  this 
state."  WhUe  in  the  Colorado  C<niBtltutlon 
the  Umttatiaa  !■  as  to  'local  and  mimteii»l 
matters." 

This  is  a  distinction  without  a  difference. 
These  limitations  all  have  the  same  meaning 
in  effect,  and  that  is  to  limit  the  powers  under 
the  charter  to  matters  municipal  In  character 
as  distinguished  from  general  or  sovereign 
powers. 

In  none  of  the  dedslons  we  have  reviewed, 
nor  in  any  of  the  cases  cited  therein,  Is  there 
any  intimation  that  rate  and  service  regu- 
lations of  public  utilities  are  matters  of  local 
or  municipal  concern.  Bat,  on  the  contrary, 
It  is  stated  In  all  of  them  that  this  power 
is  governmental,  and  Is  vested  Id  the  state 
in  its  sovereign  capacity,  which  completely 
natives  the  idea  that  It  Is  merely  local. 

These  authorities  are  in  harmony  with  the 
true  spirit  of  the  "home  rule"  provision  of 
the  Colorado  Constltatton.  The  clear  inten- 
tion of  the  amendment  tmdoubtedly  was  to 
confer  upon  the  cities,  coming  within  the 
class  created  by  the  ammdment,  the  power 
and  authority  to  exercise  complete  control 
over  their  local  and  mnzilclpal  matters.  This 
has  been  the  universal  coaciuaioa  reached 
in  substance  and  In  fact  bgr  the  Golraado 
decisions. 

10.  Counsel  for  the  dty  seem  to  regard 
the  word  "local"  as  having  some  peculiar 
significance,  and  in  some  manner  enlarging 
upon  the  word  "mnnidpaL"  Why  or  how 
Is  not  dear  from  the  argument.  If  the  word 
"local"  can  have  any  different  meaning  from 
the  word  "munidpal"  tn  this  respect,  It  Is  to 
restrict  rather  than  to  enlarge,  for  it  can 
mean  no  more  than  that  the  power  Is  local  to 
the  municipality  as  distinguished  from  gen- 
eral, as  applied  to  the  state. 

Btit,  In  a  number  of  cases  before  this  court 
construing  article  20  and  the  amendment 
thereto,  this  contention  ^«8  been  expressly 
and  uniformly  repudiated. 

Therefore  to  say  that  the  charter  powers 
of  the  dty  under  the  Constitution  extends  be- 
yond its  munidpal  affairs,  except  where  oth- 
erwise expressly  provided,  Is  to  overrule  a 
line  of  cases  of  this  court  with  express  dec- 
larations to  the  contrary,  and  we  are  not  re- 
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quired  to  rely  npon  Uw  deetslom  from  other 
courts  for  authority. 

In  fbe  .case  of  People  t.  Boars,  SI  Colo. 
369,  74  Pac.  167,  102  Am.  St.  Rep.  84.  the 
oootentlon  was  that  artlde  20  was  Invalid 
for  the  reasoo  that  it  was  a  graot  of  powers 
other  than  mnnicipal  in  their  nature;  that 
Is  to  say,  it  was  a  grant  of  powers  general 
aud  sovereign  in  character  and  therefore  In 
conflict  with  the  federal  Ctmstitutlon.  This 
is  the  precise  contention  of  the  city  In  the 
case  at  bar.  The  answer  of  the  court  to  that 
contention,  speaking  tbrongh  Mr.  Justice 
Steele,  was: 

"If  this  amendment  mnst  Im  giTen  diat  con- 
stmctlon,  it  cannot  be  lufltalned.  Even  by  con- 
stitutloaal  amendment,  the  people  cannot  set 
apart  any  portion  of  the  state  In  aach  manner 
that  that  portion  of  the  state  shall  be  freed 
from  the  Constitution,  or  delegate  tlie  making 
of  constitutional  amendmwits  emceming  it  to 
a  charter  convention,  or  give  to  such  charter 
convention  the  power  to  prescribe  the  Jurisdic- 
tion and  duties  of  public  officers  with  respect 
to  stats  government  as  distinguished  from  mn- 
nicipal, or  city,  government,  •  •  •  Under 
the  ConstitutloQ  of  the  United  States,  the  state 
government  must  be  preserved  throoghout  the 
entire  state;  and  It  can  be  so  preserved  only  by 
having  within  every  political  snbdivlidon  of  the 
stats,  such  officers  as  may  be  necessary  to  per- 
form the  duties  assamed  by  the  state  govern- 
ment, under  the  general  laws  as  they  now  exist 
or  as  they  may  hereafter  exist 

"This  distinction  between  the  governmental 
dutioa  of  public  officers  and  their  municipal 
duties  is  fundamental,  and  therefore  is  not 
avoided  or  affected  by  the  consolidation.'* 

Finally,  «»iBtmlng  the  purpose  «C  the 
amendment,  in  its  autborixatUm  to  the  city 
to  adopt  a  charter  and  enact  ordlnanoea,  aa 
being  limited  to  matteni  of  local  and  munlc* 
ipal  concern  only,  tbe  oonrt  said: 

"The  amendment  Is  to  be  conaidered  as  a 
whole,  in  view  of  its  expressed  purpose  of  se- 
curing to  the  people  of  Denver  absolute  free- 
dom from  legislative  interference  in  matters  of 
local  concern ;  and,  so  considered  and  interpret- 
ed, we  find  nothing  in  it  subversive  of  the  state 
goremment,  or  repugnant  to  the  Constitution 
of  flie  United  States." 

This  doctrine  has  In  no  sense  been  modified 
or  abridged,  but  has  been  repeatedly  affirmed. 

The  precise  claim  to  sovereign  and  general 
police  power  upon  the  part  of  the  cit>  was 
made  in  the  case  of  Keefe  v.  People,  37  Colo. 
317,  87  Paa  791,  8  U  R.  A.  (N.  S.)  131,  as 
here.  It  was  there  contended  that  the  state 
statute  providing  for  an  elgh^hour  law  was 
not  applicable  to  the  city  and  county  of  Den- 
ver, because  such  power  of  regulation  had 
been  conferred  upon  the  city  by  article  20. 
Speaking  through  Mr.  Chief  Justice  Oabbert, 
it  was  held: 

"But  the  munidpality  of  Denver,  though 
crrated  by  a  constitutional  amendment  by  a 
direct  vote  of  the  people,  and  having  the  power 
to  frame  ite  own  diarter,  Is  inst  as  mudi  an 


agency  of  the  state  for  the  purpose  of  govern- 
ment as  It  It  was  organised  under  a  genml  law 
passed  by  the  general  assembly.  The  mode  of 
ite  Creadon  does  not  change  the  nature  of  ite 
relation  to  the  state.  Uke  cities  and  towns 
organised  nnder  the  general  statutes,  it  is  still 
a  part  of  the  state  government.  It  is  as  much 
amenable  to  stats  control  in  all  matters  of  & 
public,  aa  distinguished  from  matters  of  a  local, 
character,  as  are  other  municipalities.  The 
state  still  hss  the  supreme  power  to  enact  gen- 
eral laws  declaring  what  shall  be  ite  public 
policy,  and  It  can  make  them  applicable  to  the 
dty  of  Dmver,  as  well  aa  to  all  other  dtks  of 
the  state.  This  act,  in  effect,  declares  that  it 
is  the  public  policy  of  the  state  not  to  permit 
any  officer  or  agent  of  the  state,  or  ite  monici- 
palities,  or  any  contractor  thereof,  to  onploy 
any  working  man  in  the  prosecution  of  public 
work  for  more  than  eight  hours  a  day,  and  for 
a  violation  of  the  statute  a  penalty  is  provided. 
What  the  public  policy  of  'the  state  is  rests 
with  ite  le^lative  department,  ^e  work  of 
building  a  sanitary  sewer  by  a  dty,  In  a  sense. 
Is  local.  In  that  it  affects,  primarily,  ita  own 
dtlzens;  but  it  is  directly  connected  with  the 
public  health',  and  la  a  matter  of  concern  and 
great  importanea  to  the  people  of  the  entice 
state." 

In  the  case  of  Speer  v.  People,  52  Oala 
825.  122  Pac.  768,  speaking  through  Mr.  Jus- 
tice MuBser,  the  court  said: 

"Section  6  of  ardde  120  of  the  Constitntioo 
expressly  provides  that  'the  dtizens  of  the  city 
and  county  of  Denver  shall  have  the  ezdusive 
power  to  amend  their  charter  or  to  adopt  a 
new  charter,  or  to  adopt  any  measure  as  herein 
provided.'  The  eltlcens  of  this  munidpality, 
so  far  aa  concerns  their  local  mnnicipal  matters, 
have  an  Om  powers  of  a  Legislature  with  re- 
spect to  their  diarter.  Denver  v.  Hallett,  34 
Colo.  393  C83  Pac  10661 ;  Londoner  v.  City  and 
County  of  Denver  nS2  Colo.  15]  119  Pac.  156." 

In  the  case  of  HUts  v.  Markey,  62  Colo. 
382, 122  Pac.  394,  the  dty,  under  a  Uke  dahn 
to  the  exercise  of  general  and  state  police 
power  as  here,  attempted  to  avoid  a  levy  of 
tax  under  the  state  law,  by  reason  of  its 
powers  under  artide  20.  Speaking  through 
Mr.  Justice  Bailey,  the  court  auoted  and 
approved  the  following  from  the  Casslday 
case: 

"'As  matters  now  stand,  'there  Is  nothing 
whatever  in  artide  20  which  gives  to  the  people 
of  the  dty  and  county  of  Denver  power  to 
legislate  upon  anything  whatever,  concerning 
matters  solely  of  state  and  county  governmental 
import,  except  merely  the  designatiou  of  certain 
agcnte  to  perform  therein  the  acta  and  daties 
incident  thereto.' 

"These  excerpte  from  our  own  dedilons  serve 
to  conclusively  show  that  the  people  of  the  dty 
and  county  of  Denver  have  no  power  whatever 
to  legislate  in  the  slightest  degree  upon  any 
matter  solely  affecting  state  and  connty  aJfairs. 
Such  has  been  the  construction  given  article  20, 
and  none  other  was  {lOBslble  if  the  artide  was 
to  stand." 

And  further,  after  quoting  from  tho  Sours 
Case,  the  court  said: 
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wu  tUs  origliud  coiutnK^oa  of  the  pnr- 
POM  and  Intent  of  artiele  20,  to  the  effect  that 
the  people  of  the  dtjr  and  count;  of  Denrer  had 
power  to  legislate  upon  and  regulate  matters 
of  local  concern  only,  that  made  it  possible  for 
the  court  to  uphold  and  Talidate  it,  and  this 
construction  has  ever  since  been  rigidly  and 
Tifiilantly  upheld  waA  maintained." 

It  was  nld  br  the  conit  in  People  t,  Pre- 
Toet.  S5  Colo.  19d,  1S4  Pac  129,  vpeaUng 
throng  Mr.  Gblet  Jnstloe  Mnsser,  and  oon- 
Bidwing  article  20  and  the  borne  mle  ameoid- 
ment: 

"It  haa  been  determined  again  and  again  that 
the  B^h}ee^matiler  of  artiele  20  wai  home  role, 
or  the  ri^t  of  Belf-gOTemment  by  Denrer  and 
other  munidpalitlea  in  the  state  relating  to 
local  and  municipal  matters.  Section  6  of  the 
artlde,  as  it  stood  before  the  home  rule  amend- 
ment, gave  to  cides  o(  tbe  first  and  second  class 
in  this  state  the  power  to  adopt  charter*  and  to 
govern  themsclvea  In  relation  to  tilieir  local 
and  municipal  matters." 

In  die  caae  of  Mtntt  t.  People.  62  Oi^ 
662,  123  Pac.  101,  speaking  through  Mr. 
Justice  Bauer,  it  was  aaid: 

"The  distinction  between  the  subject-matter 
of  this  suit  and  the  matters  Involved  in  Den- 
ver  T.  HaDett,  S4  Colo.  393  [83  Pae.  106Q,  uid 
Londoner  v.  OiQr  [52  Colo.  15]  110  Pftc.  166, 
is  that  in  the  latter  cases  purely  local  mat- 
ters were  under  consideratbin,  while  here  the 
matter  involved  ia  one  of  public  and  general 
interest  That  the  people  of  the  city  and 
county  of  Denver  cannot  legislate  through  their 
charter  upon  the  latter  subject  is  settled  by 
all  of  our  decisions.*' 

And  again : 

"Where  the  Constitution  and  general  laws  of 
the  state  have  not  been,  dtfaer  by  direct  pro- 
vision or  necessary  impIicatioD,  set  aside,  they 
are  aa  much  in  foroa  in  the  city  and  eormty  of 
■Denver  as  they  are  In  other  porticas  of  the 
state.  The  po^poae  of  article  20  was  to  give 
to  the  people  of  the  dty  and  eonn^  of  Den- 
ver exclusive  control  in  matters  of  local  con* 
eem  only.  *  *  *  If  by  artide  20  it  had  been 
undertaken  to  free  the  people  of  the  city  and 
county  of  Denver  from  the  state  Constitation, 
from  statute  law,  and  from  the  authority  of  the 
Oeneral  Assembly,  respecting  matters  other 
than  those  purely  of  local  concern,  that  ar- 
ticle could  not  have  been  upheld." 

And  farther: 

"The  contaition  is  that  the  exclusive  power 
having  been  given  to  the  citiaens  of  the  city 
and  county  of  Denver,  bs  artide  20.  to  amend 
their  diarter,  or  to  adopt  a  new  charter,  or 
to  adopt  any  measure  as  therein  provided,  the 
power  is  with  tbe  people  to  provide  for  the 
conduct  and  control  of  elections  as  they  may 
see  fit  By  every  decision  of  this  court  from 
the  Sours  Case,  supra,  down  to  and  including 
the  case  of  Hilts  et  al.  v.  Markey  et  at.,  dc- 
dded  February  21,  1012,  which  is  the  last  ex- 
pression upon  this  subject,  it  has  been  held 
that  this  power  eztenda  to  nothing  except  mat- 
ters of  local  concern.** 


It  Is  contended  that  the  Hallett  Ca^e,  84 
Oola  300,  8S  Pac.  1068,  tends  to  sui^rt  the 
contention  of  tbe  dty  here,  In  the  holding 
that  it  was  the  intention  of  artide  20  to 
confer  upon  the  "pet^le  of  Denver  every 
power  possessed  by  tbe  Legislature  In  tbe 
making  of  a  cbarter  for  Denver."  This  falls 
Ult  sbnrt  of  a  decision  ttat  tbe  people  of  tbe 
state,  when  tb^  adc^ted  tbe  amendment, 
faiTested  Denver,  or  Intended  to  invest  it, 
with  police  powers  wbldi  essentially  belong 
to  tbe  pe<vle  of  the  whole  state. 

The  learned  judge  in  that  case  could  have 
bad  only  in  mind  the  qaestlon  of  tbe  grant  of 
mnnic^l  powers  only     tbe  Legislature. 

ISiB  sole  c<»itenti<»i  was  tbat  tbe  bnlldlng 
of  an  auditorium  was  not  a  mnnidpal  fuAc- 
tion  witliin  tlie  meaninf  of  artide  20.  It  was 
not  suggested  that  tbe  building  of  an  audi- 
torium tm  the  city  of  Denver  was  a  state 
function,  or  Oiat  tbe  whole  people  of  tin 
state  could  have  any  possible  interest  in  It 
It  was  simply  condaded  tbat  the  -city  might 
eoistruct  an  auditorium  for  tbe  conmilenoe, 
comfort,  and  pleasure  of  tbe  people  of  tbe 
cUy,  OS  it  Is  well  recognized  it  may  do  in 
case  of  public  pai^s  and  boulevards;  in 
other  words,  that  it  was  a  municipal  purpose. 

nils  coutt  bas  heretofore  recognised  that 
there  migbt  be  proyidons  In  tbe  Denver 
diarter  in  conflict  with  the  constitutional 
amendment  wbai  it  said: 

"It  may  be  that  the  people  of  the  dty  and 
county  of  Denver  have,  in  some  particulars,  by 
their  charter  provisions,  exceeded  the  grant  of 
power  given  them,  and,  if  so,  those  matters  are 
for  correction  In  proper  proceedings  to  that 
end."  People  T.  Caasiday,  60  Colo.  603,  117 
Pac.  86T. 

'  11.  It  is  important  in  this  conuectton  to 
consider  the  effect  and  Importance  of  the 
provision  contained  In  the  amendment  to 
article  20,  providing  for  the  appllcatlrai  of 
graeral  laws  within  tbe  cities  4H>erating 
thereunder.  Tbe  iwoTlslon  is  as  follows: 

"The  sUtotes  of  the  state  of  Colorado,  so 
far  as  applicable,  shall  continue  to  apply  to 
such  dties  and  towns,  except  io  so  far  as  su- 
perseded by  the  charters  of  such  dtics  and 
towns  or  by  ordinance  paased  pursuant  to  such 
chartera." 

This  language  can  have  but  one  meaning, 
fixed  and  definite — tbat  all  atatules  of  a  gen- 
eral nature  shall  have  application  within 
munldpalltles.  It  is  tbe  predse  converse  of 
the  language  of  tbe  grant  to  mnnidpallties — 
of  powers  limited  to  local  and  municipal 
mattors. 

There  Is  perfect  harmony  between  the  lan- 
guage of  tbe  grant  and  tbe  language  of  the 
reserratiim  of  power.  Tbe  sum  of  the  two 
equals  tbe  total  of  the  stattf  s  inherent  power, 
in  this  respect 

If  we  are  accurate  in  our  observation,  no 
other  constltational  grant  of  municipal  char- 
ter powers  contains  a  similar,  or  any  express, 


Digitized  by 


G24 


184  FAOmo 


REPORTEB 


(Colo. 


reservation;  brace  In  this  Instance  tbe  lan- 
goage  of  the  reaervatlon  must  be  conaldra«d 
in  an  interpretation  of  the  grant.  It  would 
seem  to  be  consonant  with  the  spirit  and  pur- 
pose of  article  20,  which  purpose  we  have 
so  oft«:i  declared  was  to  give  to  such  dties 
all  powers  of  local  and  munldEMl  conoem 
only,  to  assume  that  all  laws  general  in  their 
character  were  intended  to  be  included  with- 
in tlie  reservation  above  qnoted. 

If,  however,  it  be  contended  that  some  gen- 
eral laws -were  to  be  included  and  otliers  not, 
then  how  may  we  differentiate  between  a  stat- 
ute plainly  of  a  general  diaracter,  and  reg- 
ulatiug  public  utilities,  and  mi  of  tlw  same 
character,  otherwise  involTlng  the  public 
peace,  the  public  health,  the  public  safety,  oi 
the  public  welfare  goierally. 

In  oKisideriug  the  many  laws  ot  this  na- 
ture, can  it  be  said  that,  because  some  of  the 
people  of  the  state  are  domiciled  in  dties, 
they  are  in  any  case  freed  from  the  common 
dnUes  and  obligations  of  dticens  to  the 
state,  or  that  they  are  to  be  draied  tlie  equal 
protection  of  the  laws. 

By  what  rule  is  the  court  to  determlDe 
which  of  ttiesjB  laws,  of  the  character  we  are 
considering,  are  to  be  induded  in,  or  ex- 
cluded fnHn,  this  provision  of  the  artlde, 
making  state  statutes  universally  applicabte? 
Will  we  not  in  all  such  ccmtroversles  be  com- 
pelled by  necessity  to  rely  upon  the  rule  ttaa^ 
if  the  exerdse  ot  a  general  police  power  of 
the  state  has  been  conferred  upon  munid- 
pallties,  it  must  so  appear  by  spedfle  and  un- 
mistakable declaration  of  the  Intrat  to  do  so, 
to  be  found  in  tlie  grant  itself? 

12.  There  is  another  all-onnpdUng  reaBcm 
why  the  contention  of  the  dty  cannot  be 
sustained.  It  is  insisted  that,  by  the  mere 
use  ot  the  term  "local  and  munidpel.'*  1^ 
was  Intended  t2ie  inha«nt  police  power  of 
the  state  daimed,  now  rests  wiUiln  tlie  mn- 
nidpality,  and  therefore  the  court  diould  so 
otttistrue  It. 

It  is  provided  sectlmi  8  of  the  Consti- 
tution, article  15,  that— 

"The  right  of  eminent  domain  shall  never 
be  abridged,  nor  so  construed  as  to  prevent 
the  General  Assembly  from  taking  the  property 
and  francfaises  of  Incorporated  companies  and 
subjecting  them  to  public  use,  the  some  as  the 
property  of  individuals;  and  the  police  power 
of  the  state  shall  never  be  abridged  or  so  con- 
strued as  to  permit  corporations  to  conduct 
their  husiness  in  such  manner  as  to  infringe 
the  equal  rights  of  individuals  or  the  general 
well-being  of  the  state." 

It  cannot  be  said  that  this  provision  won 
repealed  or  in  any  wise  affected  by  article  20 
Including  the  amendment  to  section  6  thereof. 
It  is  a  bulwark  too  sacred  to  our  liberties  to 
permit  of  such  a  «mtenUon. 

police  power  of  the  state  shall  never 
be  abridged."  This  seems  In  Itself  impera- 
tive and  controlling,  but  the  framers  of  the 
instrument  were  vigilant  and  they  added  "or 


BO  ccuBtmed.'*  HooO^  boUi  'the  Legislature 
and  the  courts  were  expressly  prohibited 
from  invading  IJils  reserved  power,  either  by 
legislative  act  or  by  Judicial  cwstructioc 

The  coQtenti<m  that  each  city  operating 
under  the  amendment  may  regulate  public 
utilities  operating  within  Us  borders  must 
apply  to  all  alike.  It  follows  that,  if  it 
plies  to  telephone,  it  likewise  Apuaiee  to  rail- 
roads. In  case  ot  these  utilities  one  company 
may  operate  In  &U  munldpalittes  and  tbnnisli- 
out  the  state. 

It  also  follows  that  the  one  utility  may 
be  regulated  by  aa  many  powers  as  there  are 
cities  of  tiie  q;iecifled  class  witUn  the  state, 
and  by  the  OHumlssifm  as  to  all  territory 
outside  the  dtlea.  Badi  dty  may  fix  a  dUfer^ 
ant  rate;  the  commission  may  fix  a  differ- 
ent rate  from  either  dty,  for  the  same  utility 
and  tm  like  Bervlc& 

Can  it  be  denied  Qiat  audi  a  scheme  would 
not  infringe  the  equal  rls^te  of  citizens  of 
the  Btet^  or  tlie  well-being  of  the  statb 
It  would  not  tmly  pnmlt  the  oorporatims  to 
do  this,  but  would  compel  tlion  to  do  so^ 
regardless  of  the  oeoeasaET  discrimination 
between  dtisens  of  the  stete  as  to  rates  to 
be  diarged  and  reguIaU<ms  to  be  observed. 
It  would  require  ttae  defldency  of  Income 
from  one  dty  to  be  Boi^lled  by  overdiarge 
in  other  dtles,  or  1^  the  body  of  the  states 
oatsldtt  ttae  dtlea;  tat  the  CiHiatitutloii,  as 
constmed  1^  tlie  cobrta,  guarantees  the  rea- 
aonable  expoise  of  operatkm,  and  a  reasmi- 
able  return  on  the  investmmt  In  pubUc  utili- 
ties in  the  matter  of  flitng  the  rates  to  be 
durged.  The  logical  result  ot  sndi  a  plan  .18 
cfflifusku,  chaos,  and  Injustice. 

Cwstrulng  a  like  provision  of  ttae  Con- 
stitution. It  was  said  by  the  Supreme  Court 
of  the  state  ot  Bfissouri: 

By  the  language  of  section  8,  art  IS,  "the 
Legislatnre  would  be  powerless  to  enact  a- 
valid  law  by  the  terms  of  whifh  the  right  of 
tiie  stete  in  the  aerdse  of  its  soverdgn  police 
power  in  the  fixing  of  reasonable  rates  for  pub- 
lic services  could  be  limited  or  abridged."  Sute 
ex  reL  City  of  Sedalia  v.  Public  Service  Com., 
27S  Mo.  201.  2M  8.  W.  487. 

But  while  the  Legislature  is  thus  power- 
less. It  la  not  powerless  to  enact  a  valid 
general  and  uniform  law  asserting  the  police 
power  of  the  state,  in  the  particulars  just 
mentioned,  since  there  is  no  prohibition 
against  this  in  the  Constitution.  MautI  v. 
I'eople,  supra. 

To  adopt  the  contention  of  the  dty  in  this- 
case  would  be  to  decide  that  the  pet^le  of 
the  state  at  large,  by  inference  merely,  there 
being  no  express  grant,  have  abdicated  ev^ 
inherent  police  power  of  the  stete  and  sur- 
rendered it  to  home  rule  dties.  It  would 
not  only  be  the  announcement  of  a  prindple 
universally  repudiated  by  all  courts,  but  one, 
the  tendency  of  which  would  be  to  destroy 
our  whole  scheme  of  omsUtutional  govern- 
ment. 
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My  view  of  tlie  matter  Is  that  tbe  people 
of  tbe  state  hare  gl\'en  to  home  nile  cities 
the  rigfat  of  local  self-govcmment,  with  all  the 
Inddental  powers,  including  full  control  and 
superrision  of  their  local  and  municipal  mat- 
ters, but  that,  the  regulation  of  public  utili- 
ties not  being  a  local  or  municipal  matcer, 
tfant  power  has  been  reserved  bj  the  state, 
and  has  bera  o(»ferred  exclosiTely  upon  tbe 
Public  ntilities  CommlsBlon. 

In  sum  and  in  substance,  tbe  anestlon  here 
Is :  There  is  no  language  in  article  20,  nor 
In  the  amendment  thereto,  that  expresses 
the  intent  upon  the  part  of  the  state  to  grant 
the  compulsory  rate-making  power  of  the 
state  to  the  cities  Involved.  We  are  asked 
to  write  such  a  grant  of  power  into  the 
ConstitutiMi  by  construction ;  that  is  to  say, 
we  must  interpret  tbe  term,  "local  and  munic- 
ipal powers,"  to  include  and  intend,  "sover- 
eign and  general  powers,**  as  Tbls  I 
cannot  do. 

13.  I  recapitulate  the  points  of  law  ap- 
plicable to  this  case,  each  one,  abundantly 
supported  by  an  undivided  Judicial  opinion  in 
this  country,  as  follows:  <1)  Tbe  Public 
Utilities  Act  does,  and  was  intended  to,  con- 
fer exclusive  Jurlsdictloa  upon  the  Utilities 
Commission  for  the  regulation  of  all  public 
utilities  In  this  state  including  those  operat- 
ing in  all  cities.  (2)  In  order  to  sustain  the 
contention  of  the  city,  we  must  hold  the  act 
void,  in  so  far  as  It  applies  to  all  cities  op- 
eratlng  under  article  20  of  the  Constitution. 
(3)  In  order  to  do  this,  we  must  find  the  act 
to  be  in  conflict  with  that  provision,  of  that 
article  of  the  Constitution  beyond  &  reason- 
able doubt  (4)  The  universal  rule  of  law  is 
that  practical  ctMitemporaneous  construction 
by  the  legislative  branch  of  the  government 
is  to  be  given  great  weight  in  our  considera- 
tion of  the  question  Involved.  (5)  It  is  a 
rule  of  law  affirmed  by  all  courts  that  the 
power  of  compulsory  rate  regulation  Is  a 
sovereign  and  general  police  power,  Inherent 
in  sovereignty,  as  distinguished  from  mu- 
nicipal powei*s  resting  solely  on  tbe  express 
grant  of  sovereignty.  (6)  It  Is  a  rule  of  law, 
nflirmed  by  universal  Judicial  opinion  cover- 
ing the  whole  period  of  government,  that  this 
sovereign  power  cannot  be  conferred  except 
by  language  clear  and  unmistakable,  and 
that  such  a  grant  of  power,  either  to  a  munici- 
pality or  otherwise,  may  never  be  Inferred. 
(T)  Repeated  decisions  of  this  court  have  de- 
clared in  unmistakable  language  that  tbe 
powers  conferred  by  article  20  were  limited 
to  those  of  munidpal  concern  <mly.  (8)  That 
therefore,  by  the  express  terms  of  article  20, 
and  by  the  force  of  such  decisions,  any  power 
assumed  under  the  charter  of  tbe  city,  sover- 
eign or  general  in  its  nature,  as  distinguished 
from  a  power  local  or  municipal  in  charac- 
ter, is  void  as  being  In  conflict  with  the 
grant,  and  for  such  reason  was  not  and  could 
not  be  ratified.  (9)  That  the  contentfon  of 
the  city  is  repugnant  to  a  cardinal  principle 
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In  constltuti(»ial  government,  in  that  its  effect 
is  to  deny  a  republican  form  of  government. 

We  know  of  no  respectable  Judicial  au- 
thority, state  or  federal,  considering  the  pre- 
cise question,  which  expresses  a  contrary 
view  to  any  <me  of  the  foregoing  principles 
of  the  law. 

14.  The  issue  here  involves  a  great  public 
question.  It  is  solely  between  the  pe<^le  of 
the  state  on  the  one  hand,  and  the  people  of 
the  city  on  the  other.  No  particular  public 
utility  Is  involved.  No  question  of  merit  af- 
fecting the  rights  or  interests  of  any  one 
public  utility  is  to  be  or  can  be  determined 
in  this  proceeding.  The  city  has  elected  to 
renounce  its  right  of  review,  by  tbe  Supreme 
Court,  of  the  merits  of  tbe  cause,  decided  by 
the  commission  in  the  case  of  the  utility, 
wherein  and  out  of  which  this  certified  ques- 
tion arose,  by  declining  to  appeal  from  the 
decision  against  It. 

No  great  public  question  should  be  per- 
mitted by  the  court  to  remain  obscure  in  tbe 
public  mind. 

It  is  a  law  enacted  by  the  constitutional 
lawmaking  power  of  tbe  state  we  are  con- 
sidering. It  is  the  puUic  alone,  both  of  the 
dty  and  state,  whose  vital  interests  are  di- 
rectly affected,  and  this  public  has  a  right 
to  understand  the  policy  and  principle  of 
the  law  In  question,  in  order  that  they  may 
the  better  understand  the  construction  which 
the  court  must  place  upon  it 

Public  utility  regulation  was  the  conception 
of  tbe  public  mind.  Us  purpose  was  to  curb, 
and,  if  possible,  prevent  injustice  in  the  mat- 
ter of  public  service,  r^dered  by  private  in- 
terests, always  loatli  to  recognize  the  hioral 
and  l^al  rights  of  the  community  in  such 
matters.  All  public  relation  is  therefore 
compulsory  in  character. 

No  conrt  has  yet  ever  held  that  such  com- 
pulsory power  rested  in  any  subdivision  of 
the  state,  except  under  specific  grant  by  the 
state.  But  all  courts  have  held,  on  the  con- 
trary, that  such  power  is  inherent  in  sover- 
eignty. 

The  history  of  rate  regulation  is  replete 
with  failures  to  accomplish  the  purpose.  Tbe 
earlier  attempts  to  regulate  were  by  state 
statutes,  and  applied  principally  to  railroads. 
These  statutes  fixed  maximum  rates  to  be 
charged.  These  were  of  nocesslt.v  but  the 
arbitrary  declarations  of  the  lawmaking  pow- 
er. They  were  without  bpnrlng  or  deter- 
mination as  to  merit  or  the  rights  of  the  pri- 
vate or  public  Interests  involved. 

Therefore  such  rate  regulation  was  univer- 
sally held  by  the  courts  to  be  subject  to  con- 
sideration and  determination  by  them  as  to 
wl)ether  or  not  they  were  unreasonable  or 
confiscatory  In  the  particular  Instance.  The 
federal  courts  thus  assumed  Jurisdiction  in 
sach  cases  generally,  and  at  least  temporarily 
enjoined  enforcement,  in  order  to  determine 
whether  or  not  the  rate  so  arbitrarily  fixed 
was  Inhibited  by  that  provision  of  the  federal 
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Constitution  which  provides  that  no  persMi 
8haU  be  deprived  of  his  life,  liberty,  or  prop- 
erty, without  due  process  of  law. 

This  practice  became  substantially  unlver^ 
sal,  and  the  advocates  of  public  reflation 
despaired  of  the  accomplishment  of  their  pur- 
pose. Finally,  there  was  evolved  the  plan, 
incorporated  into  the  Texas  railroad  law, 
the  Interstate  Commerce  Commission  Law, 
and  Into  all  railroad  and  public  utility  laws. 
This  was  by  the  creation  of  a  coinmlssioiit 
with  delected  legislative  powers  to  estab- 
lish rates  to  be  charged,  and  other  regula- 
tions to  be  observed  by  public  utilities,  upon 
full  hearing  of  the  facts  in  each  case,  and 
under  the  law  controlling,  with  ligbt  of  re- 
view by  either  party  to  the  courts  of  last 
resort,  either  state  or  federaL 

This  seems  to  have  overcome  in  a  large  de- 
gree the  theretofore  Insurmountable  objec- 
tltm  to  arbitrary  regulation,  by  leglalatlTe 
acta. 

That  tbe  sovereign  state  shonld  create  s 

duly  empowered  trlbnnal  to  hear  and  det^ 
mine  the  merits  of  each  controversy,  and  that 
such  hearing  and  detdrmlnation  might  be  re- 
viewed by  the  court  of  last  resort  In  the  state,' 
was  believed  to  satisfy  the  oonatltntlonal 
guaranty  of  due  process  of  law.  This  now  Is 
tbe  state  of  the  Colorado  law,  and,  whether 
effective  or  not,  It  seems  to  represent  at  this 
time  the  best  thought  of  economists,  public- 
spirited  men,  and  legislative  authorlQr  of  the 
country  on  that  subject.  TbAt  this  plan  of 
public  utility  regulation  has  largely  succeed- 
ed in  the  accomplishment  of  its  puipose  must 
be  conceded.  But  that  it  has  failed  In  many 
Instances  is  equally  apparent. 

In  the  administration  of  this  character  of 
law.  as  In  case  of  any  other  law,  the  Greek 
maxim,  that  no  law  is  better  or  more  effidsit 
than  those  chosen  to  admlnlstw  it,  finds  am- 
ple exemplification.  It  largely  depends  on 
the  personnel  of  commissions,  and  of  courts 
who  admluister  and  construe  it,  as  to  the  de- 
gree of  right  and  justice  which  is  to  obtain. 

But  if  the  contention  of  the  city  could  be 
sustained  under  the  law,  and  If  the  city  by 
ordinance  enacted  by  the  city  council,  or  by 
direct  vote  of  the  people,  was  to  fix  an  arbi- 
trary rate  to  be  charged  for  service  by  any 
public  utility,  then  clearly  It  would  be  sub- 
ject to  be  enjoined  In  the  federal  courts,  and 
the  question  of  its  reasonableness,  or  whether 
or  not  It  Is  confiscatory,  determined  and  final* 
ly,  determined,  by  such  courts. 

It  will  thus  appear  that  to  sustain  the  con- 
tention of  the  city,  even  though  the  law  so 
permitted,  would  be,  as  a  matter  of  public 
policy,  a  step  baeliward  In  the  progress  of 
rate  regulation  for  30  years. 

This  is  illustrated  by  the  case  of  Denver 
Union  Water  Co.  v.  City  and  County  of  Den- 
ver, U.  S.  Supreme  Court,  246  U.  S.  178,  38 
Sup.  Ct.  278,  62  L.  Ed.  649,  where,  as  late  as 
1015,  the  city  adopted  an  ordinance  fixing  the 
rates  to  be  charged  by  the  water  company, 


and  which  rates  were  held  to  be  nnreasonable 
and  confiscatory,  and  were  accordingly  per- 
petually enjoined.  Can  the  city  expect  any 
other  procedure  In  any  other  attempted  regu- 
lation by  the  enactment  of  an  ordinance? 
And  this  was  a  case  In  which  the  franchise  of 
the  company  had  expired. 

Can  It  be  said  that  the  people  of  the  states 
Including  the  cities,  without  some  sort  of  ex- 
pression, either  In  the  Constitution  or  stat- 
utes, to  that  ^ect,  Intended  or  desired  to  re- 
turn to  that  hopeless  and  h^i^ess  state  in 
this  regard.  If  so,  It  Is  wittiln  tbelr  power  to 
write  such  an  Intent  In  plain  language  Into 
their  organic  law.  It  la  not  within  the  prov- 
ince of  a  court  to  so  write  It  for  them. 

OABBIQUBS.  C.  J.,  and  BAILEY,  J.,  con- 
cur in  the  dissenting  opinion. 

On  Application  for  Bebearing. 

BAILflY,  J.  While  fully  concurring  In  (he 
dissenting  opinion  of  Mr.  Justice  SCOTT, 
there  are  additional  reasons  why  I  cannot 
agree  to  the  opinions  of  the  majority,  and 
why  a  rehearing  should  be  allowed. 

It  has  been  urged  by  the  respondents,  es- 
pecially by  the  Telephone  Company,  that  sec- 
tion 280  of  the  Charter  of  the  City  and  Coun- 
ty of  Denver  Is  invalid  because  In  conflict 
with  the  due  process  and  equal  protection 
clause  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  that  to 
construe  Article  20  of  the  State  Constitution 
as  amended  so  as  to  vest  in  the  City  and 
County -of  Denver  the  jurisdiction  to  regulate 
tbe  business  and  rates  of  the  respondent  Tele- 
phone Company,  thus  deriving  the  Utilities 
Commission  of  that  jurisdiction,  is  to  bring 
the  Article  in  question  Into  conflict  with  the 
due  process  clause  of  the  FourteenQi  Amend- 
ment above  mentioned. 

These  contentions  seem,  for  the  following 
reasons,  to  be  well  taken: 

1.  Section  280  of  the  Charter  of  tbe  City 
and  County  of  Denver  reads  as  follows: 

"All  power  to  regulate  the  charges  for  serv- 
ices by  public  utility  corporations,  is  hereby 
reserved  to  the  people,  to  be  exercised  by  them 
in  tbe  manner  herein  provided  for  initiating  an 
ordinace."  Municipal  Code  1017,  Oity  and 
County  of  Denver,  p.  146. 

Tbe  manner  of  initiating  an  ordinance  is 
prescribed  by  section  273  of  said  charter, 
whldi  reads: 

"Any  proposed  ordinance  may  be  submitted 
to  the  council  by  petition  there^r  of  qualified 
electors  equal  In  number  to  at  least  five  per 
cent,  of  the  laat  preceding  vote  -for  mayor,  and 
such  propMed  <»dina&C8  shall  be  passed  witii- 
oot  alteration  by  the  oouncil,  and  if  vetoed  by 
the  mayor  shall  be  passed  over  his  veto,  within 
thirty  days  after  such  petition  is  filed,  or  the 
council  shall  refer  such  proposed  ordinance  to 
the  qualified  electors  at  the  next  municipal 
election  held  not  less,  than  sixty  days  after  such 
petition  Is  filed.  If  inich  petition  contaifi  a  re- 


Digitized  by 


Idalia) 


WROUGHT  XROS  RAKOB  CO.  T.  RICH 

<!**  P.> 


qoest  for  a  tpedal  election  aod  li  rigned  bj 
qualifled  electors  equal  in  nombcr  to  at  ieaat 
fifteen  per  cent  of  the  laat  preceding  rote  for 
mayor,  the  (Trdioance  thereby  proposed  sball 
be  passed  by  the  council  without  amendment  or 
change,  and  if  vetoed  by  the  mayor,  shall  be 
passed  over  his  veto,  within  thirty  days  after 
Boch  petition  is  filed,  or  the  coandl  shall  re- 
fer anch  proposed  ordinance,  to  the  qualified 
Sectors  at  »  special  election  wUdi  shall  be 
called  within  thirty  daya,  and  hdd  not  Jem  than 
aixty,  nor  more  than  ninety  da^  after  inch 
petition  la  Sled,  unless  a  general  or  special 
election  la  held  witbln  aaid  period  of  time,  in 
which  case  such  proposed  ordinance  shall  be 
submitted  to  a  vote  at  such  election.  The  coun- 
cil shall  cause  such  proposed  ordinance  to  be 
published  in  some  daily  newspaper  of  general 
circulation  once  each  week  until  such  election 
Is  held.  No  ordinance  adopted  by  vote  of  the 
people  shall  be  repealed  or  amended  by  the 
council.  Any  provision  of  the  charter  In  con- 
flict herewith  is  tmeby  tei>ealed."  Monidpal 
Code  1817,  City  and  County  of  Denver,  p.  142. 

It  la  demonstrated  that  the  method  of  rate 
r^ulatlon  thus  prescribed  precludes  the  pos- 
slbili^  of  any  bearing  as  tlie  basis  of  regula* 
tloD.  No  presnmptlon  may  be  Indulged  In 
favor  of  the  Initiated  ordinance  relied  upon 
by  petltlODer,  nor  in  favor  of  any  other  initi- 
ated ordinance  enacted  in  pursuance  of  the 
section  of  the  charter,  because  the  court  Judi- 
cially knows  that  there  could  have  been  no 
hearing  of,  or  consideration  given  to,  the  facta 
upon  which  rate  regulation,  to  be  valid,  must 
always  be  based.  Moreover,  the  charter  pro- 
vides a  method  by  which  telephone  users  may 
apply  for  a  change  In  rates,  but  affords  no 
method  by  which  the  Telephone  Company 
may  make  anch  application.  These  sections 
of  the  charter  manifestly  Amy  the  Telephone 
Company  due  process  of  law  and  the  equal 
protection  of  the  law.  In  violation  of  the 
Fourteenth  Amendment.  The  majority  opin- 
ions, in  denying  the  jurisdiction  of  the  Utili- 
ties Commisalon  to  regulate  the  rates  of  the 
respondent  company,  necessarily  and  Inevita- 
bly enforce  against  the  Telephone  Company 
these  Invalid  charter  amendments. 

2.  Article  20  as  amended  Is  bo  construed  by 
the  majority  opinions  as  to  parcel  out  the 
Tdephone  Company,  a  state-wide  utility,  and 
Its  property,  among  as  many  Independent 
cities  as  there  are  In  the  State  of  Colorado 
having  a  population  of  2,000  Inhabitants,  with 
the  power  in  each  city  to  regulate  the  busi- 
ness and  rates  of  the  company  within  Its  own 
borders,  but  necessarily  without  relation  to 
the  effect  of  such  regulation  upon  the  general 
serrlce  In  other  parts  of  the  State,  and  of 
course  without  relation  to  the  effect  of  such 
regulation  upon  the  entire  business  or  prop- 
erty of  the  company  within  the  State. 

There  Is  no  support  In  our  State  Constitu- 
tion for  such  construction,  and  each  construc- 
tion brings  the  Article  Into  direct  conflict 
with  the  due-process  clause  of  the  Constitu- 


tion of  the  United  States,  and  ttte  enforoa- 
ment  of  that  oonstructton,  necessitated  by  the 
majority  opinions,  deariy  denies  to  the  Tele- 
phone Company  due  procen  of  law. 

The  aereml  oplnKms  of  tbe  ma  joritj,  go  fu 
M  th^  rdate  to  the  partlcnUr  mattan  b««- 
In  discuaaed.  although  they  do  not  present  tbe 
nine  line  of  reasoning,  have  iiredsely  tbe 
same  effect,  because  tbey  permit  tbedtjr  to 
arbitrarily  fix  zatss  tm  Qie  Telepbcme  Coin* 
paii7,  without  tbe  posslbilitjr  oC  a  hearing^ 
and  so  plainly  deny  to  it  due  process  of  law. 

From  eadi  of  these  opinicms,  tber^Ene^  I 
must  disseit,  as  well  for  the  reasons  so  clear- 
ly and  fully  discussed  by  Mr.  Justice  SCOirT, 
as  for  the  additional  ones  hereby  suggested, 
and  likewise  from  tbe  rnling  of  tile  majority 
in  doiylng  a  rehearing  In  the-case. 

I  am  anthorlaed  to  state  that  Ur.  catlef 
Justice  GABRIGCES  and  Mr.  Justice  SCCXrr 
concur  in  this  dissent 


WBOUGHT  IRON  RANGH  CO.  t.  RICH. 
(Supreme  Gonrt  of  Idaho.    Oct,  9,  1019.) 

1.  Sales  «»469~€oiitbact  ons  or  ooirnx- 

TXORAL  8ALI,  PBOFKRTT  BKKAXKZRS  IS  SELL- 
■B  UNTIL  DBLIVnT. 

Each  of  66  persons  ordered  a  range  from 
the  masnfacturer,  and  In  payment  fbr  tt  gave 
a  promissory  note,  In  which  was  expressed  tbe 
condition  tbat  it  should  be  void  only  In  ease  of 
refusal  to  make  delivery.  Tbe  transactions  were 
conditional  sales,  and  the  ranges  remained  tbe 
property  of  the  mannfactorer  until  the  deliveries 
were  made. 

2.  ComncBOE  'C=»83— P bopebtt  taxable  ait- 

EB  DELIVBBT  fBOH  AltOTHEB  SKATE  Vlll»a 

COKDrriONAL  SALE  COICTKACT. 

Property  which  baa  been  shipped  from  one 
state  Into  another,  has  readied  its  destination, 
and  has  been  unloaded  from  the  car  preparatory 
to  being  delivered  pursuant  to  a  conditional  sale 
contract,  is  no  longer  ixC  interstate  commerce, 
but  la  a  part  of  the  mass  of  taxable  property 
within  tho  state  of  its  destination. 

Appeal  from  District  Court,  Bingham 
County ;  F.  J.  Cowen,  Judge. 

Action  by  the  Wrought  Iron  Range  Com- 
pany against  Heber  C.  C.  Rich  to  recover  a 
tax  paid  under  protest.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Hansbrougb  it  Qagon,  ot  BlackCoot,  for  ap- 
pellant. 

Roy  L.  BXtLCk,  Atty.  0».,  Alfred  F.  Stone, 
Asst  Atty.  Gen.,  T.  A.  Walters,  former  Atty. 
Gen.,  J.  P.  Pope,  Asst  Atty.  Gen.,  and  Ralph 
W.  Adair,  of  Blackfoot,  for  respondent 

MORGAN,  O.  J.  Appellant,  a  corporation 
oigaged  at  St  Louis,  Mo.,  in  manufacturing 
ranges  and  In  selling  them  throughout  the 
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country,  conslgiMd  to  ttselt  at  Bladcfoot,  In 
BiDgbam  county,  a  cftrload,  conslstlug  of  66 
ranges  and  fixtures,  whlclt  vren  not  marked 
lu  any  way  whereby  they  ml^t  be  ■everally 
described  or  dlstlngnlahed  one  from  another. 
Prior  to  making  the  ahlpment,  an  agent  of 
appellant  had  taken  orders  from  resident!  of 
Bingham  coonty  for  each  of  the  ranges  and 
had  tqk«i  promissory  notes  in  payment 
therefor,  each  of  whldi  contained  the  follow- 
ing proTlslon: 

"This  note  Is  given  for  one  *Home  Comforts 
range  No.  ,  whidi  this  day  purchas- 
ed from  said  Wrought  Iron  Range  Company,  to 

be  delivered  at   premises  within  60  days 

from  this  date.  This  note  to  be  Toid  only  npoo 
the  condition  that  Bsld  Wrought  Iron  Range 
Company  refoMS  to  deliver  the  said  "Home 
Comfort'  range  as  above  ^edfied,  and  Cor  no 
other  cause  whatever." 

When  ttte  car  arrived  at  Blaofcfoot,  appel- 
lant's agent  unloaded  the  ranges  and  placed 
them  In  a  warehonae,  where  they  were  set 
up  preparatory  to  b^ng  delivered  to  those 
who  had  ordmd  them.  Before  d^very,  re- 
spondent, who  was  assessor  of  Bingham 
county,  levied  an  assessment  upon  the  ranges 
for  purposes  of  taxation.  The  tax  was  paid 
by  appellant  under  protest,  and  this  action 
was  commenced  to  recover  the  amount  so 
paid.  Judgment  was  for  defendant,  and  the 
case  is  here  on  appeaL 

Appellant  contends  the  assessment  was 
Illegal  and  void,  first,  because  the  ranges  had 
t>een  sold  to  divers  persons  in  Bingham  coun- 
ty, and  at  the  date  of  assessment  were  not 
its  property;  second,  because  the  property 
nsseased  was  at  the  time  In  transit,  and  that 
the  att^pt  to  collect  the  tax  was  and  la  an 
Interference  with  Interstate  c<nnmerce,  and 
violative  of  the  right  of  Congress  to  relate 
commerce  among  the  states. 

[1]  These  contentions  are  nob  well  founded 
In  fact.  The  sales  were  not  absolute;  they 
were  conditional.  Appellant  was  not  bound 
to  make  deliveries  of  the  ranges,  and  the 
notes  were  to  be  void  If  deliveries  were  not 
made.  Neither  of  the  purchasers  had  been 
aoH  a  specified  piece  of  property,  but  the  or- 
der of  each  of  them  could  be  filled  by  the  de- 
livery of  any  range  in  the  carload  lot.  If 
appellant  made  deliveries,  as  speritied  in  the 
notes,  the  sales  would  be  complete,  and  the 
obligations  to  pay  would  be  absolute.  Until 
that  was  done  the  sales  were  Incomplete,  the 
obligations  were  conditional,  and  the  ranges 
were  the  property  of  appellant. 

[3]  At  the  time  the  assessment  vras  made 
the  interstate  shipment  had  been  completed; 
the  goods  were  no  longer  in  interstate  com- 
merce, but  had  become  a  part  of  the  mass  of 
taxable  property  within  the  state  of  Idaho. 
Parks  Bros.  A  Co.  v.  Nez  Perce  County,  13 
Idaho,  29S,  80  Fac.  &49,  121  Am.  St  Rep.  261, 
12  Ann.  Cas.  lllS;  Woodruff  v.  Parban,  8 


WalL  128, 19  I*  Ed.  882;  Brown  v.  Honston. 
U4  U.  S.  622,  5  Sup.  Ct  1081.  20  L.  Ed.  257: 
American  8teel  &  Wire  Oo.  v.  Speed,  192  U. 
S.  600,  24  Sup.  Gt  S6S,  48  U  £0.  538. 

The  Judgment  Is  affirmed.  Gosti  are 
awarded  to  respondent. 

BICE  and  BUDGE,  33^  concnx; 


TATDH  T.  HARSH  MINES  GONSOLIDAT- 
GD.  (No.  16204.) 

(Supreme  Court  of  Washington.   Oct  1,  1919.) 

1.  MAffTEH  AND  SEBVAITT  <S»17fr— INJTJBT  TO 

■upLOTfi  NOT  oAnsan  bt  act  or  mastkb. 
Where  a  blacksmith  and  his  helper  agreed  at 
to  method  by  which  tbey  would  woric  together 
In  sharpening  steel,  injury  to  blacksmith  while 
pursuing  plan  agreed  nprai,  was  not  caused  by 
an  "act  or  omission  of  any  person  in  the  service 
or  employment  of  the  master  or  employer,  done 
or  made  in  obedience  to  the  rules  and  regula- 
tions or  by-lawB  of  the  master"  within  Eimploy- 
era'  liability  Act  Idaho,  |  1,  subd.  8,  m^ing 
employer  liable  for  injury  so  caused. 

2.  Statutes  ®»228— Punctioh  or  "pbovi- 

BO'*  IS  TO  BXSTBAIN  DBCUBINQ  PAST  OF  ACT. 

Tbt  function  of  a  "proviso"  attached  to  a 
statute  is  a  restraint  upon,  an  exception  to,  or 
a  modification  of,  something  which  appears  in 
the  declaring  part  <tf  the  act. 

[Ed.  Mote.— For  other  definltitms,  see  Words 
and  Phrases,  First  and  Second  Series,  Proviso.] 

3.  MAamS  AlVD  SBSTAIfT  4s>220QI)  —  Eu- 
TUOTt  ASBUUUTQ  BISK  OW  nTCOHFSTEXT 
BELFEB, 

A  blacksmith  who  continued  In  his  employ- 
ment assumed  the  risk  incident  to  the  reckless- 
ness and  incompetency  of  his  helper,  thongh  he 
had  complained  to  employer,  where  he  bad  not 
made  known  to  employer  that  he  was  unwilling 
to  continue  in  the  employmant  If  helper  was  not 
removed. 

4.  BvmBNCE  4e»S0(2>— Law  or  othkb  sun 

PBESVKABLT  THAT  OF  STATE  OF  FOEUM. 
In  employe's  action  in  Washington  for  inju- 
ries received  in  Idaho,  it  will  be  assumed,  in  ab- 
sence of  evidence  as  to  the  law  of  Idaho,  tbat 
the  law  of  Idaho  on  assumption  of  risk  la  tbe 
same  aa  tiia  common  law  la  the  state  of  Waah- 
ington. 

Department  1. 

Appeal  from  Superior  Conrt,  Sj>o^3» 
County ;  R.  H.  Webster,  Judge. 

Action  by  R.  B.  Tatum  against  the  Marsh 
Mines  Consolidated.  Judgment  tor  plalntUT. 
and  detoadant  appeals.  Reversed  and  re- 
manded, with  InstmctloDS. 

Carl  Ultes,  Jr.,  <^  Spokane^  for  appellant 
Post,  Russell  &  Higging,  .ol  Spokane,  for 
respondent. 
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MAIN,  1.  Tlds  action  was  Instituted  to  re- 
cover damage!  for  personal  injnriea  claimed 
to  hare  been  caused  by  negligence  diorgeable 
to  the  defadant  The  caaw  waa  tried  to  die 
court  and  a  Jury  and  resulted  In  a  verdict  In 
favor  of  tiie  plaintlfl.  At  the  conclualwi  of 
plaintiff's  case  In  chief,  the  defendant  chal- 
lenged the  snlBdency  thereof  and  reqneated 
the  court  to  enter  a  judgment  In  Ita  &vor. 
This  motion  was  overruled  and  waa  resteated 
at  the  end  of  all  of  the  evidence  with  a  like 
result.  After  the  verdict  waa  rendered  the 
defendant  moved  for  judgmoit  notwlthstaud* 
ing  the  verdict  and  In  the  alternative  for  a 
new  trial.  The  motion  for  Jndgm^t  notwith- 
standing the  verdict  waa  overruled.  The  mo- 
tion for  a  new  trial  was  overruled  upon  the 
cottdltlcHi  that  the  {Aalntlff  should  dect  to  re- 
mit from  a»  verdict  tJie  nun  of  12,600.  The 
election  b^ng  made,  jp<!^nient  was  altered  on 
the  verdict  tor  the  reduced  amount,  from 
which  5udgment  the  d^endant  amieala. 

The  appellant  Is  a  corporation  and,  at  the 
time  of  the  injury  for  which  recovery  is 
Ronght  In  this  action,  waa  operating  a  mine 
near  Burke  In  the  state  of  Idaho.  The  re- 
spondent was  employed  as  a  blacksmith  In 
connection  with  the  operation  of  the  mine. 
The  work  for  which  the  respondfflit  was  em- 
ployed was  done  In  a  blacksmith  shop  locat- 
ed near  the  mine.  A  part  of  the  work  which 
he  was  required  to  do  was  that  of  sharpening 
steel.  In  the  blacksmith  shop,  working  with 
the  respondent,  was  one  John  Klodt,  whose 
duties  were  those  of  a  blacksmith's  lielper. 

The  steel  to  be  sharpened  consisted  of  bars 
of  from  five  to  seven  feet  In  length.  In  the 
blacksmith  shop  was  a  furnace  in  which  one 
end  of  the  bars  of  steel  was  placed  to  be  heat- 
ed. There  was  a  sharpening  machine  in  the 
shop  also,  modt  had  been  empliqred  aa  a 
blacksmith's  helper  prior  to  the  emidi^mait 
of  the  respondoit  When  the  hitter  was  em- 
ployed, be  and  Klodt  talked  over  the  plan  or 
method  by  which  they  would  work  together 
in  heating  and  sharpening  the  steel.  Under 
the  arrangement  mutually  agreed  upon  be- 
tween them,  Klodt  wns  to  cause  the  steel  to 
be  placed  in  the  furnace^  and,  when  the  end 
was  sufficiently  hot,  to  remove  It  therefrom, 
place  the  hot  end  in  the  die  to  be  sharpened 
and  ttie  other  end  ui>on  a  trestle  or  tripod 
nearby.  After  it  was  sharpened  by  th»  re- 
spondent operating  the  machine,  It  would  be 
removed  by  the  respondent  and  placed  one 
end  upon  the  floor  of  the  shop.  Thereupon 
the  helper  would  remove  from  the  furnace 
another  piece  of  steel,  place  It  in  the  machine 
ready  for  sharpening,  and  would  remove  the 
one  previously  sharpened  from  where  It  had 
been  placed  by  the  respondent  when  taleen 
out  of  the  machine. 

While  working  In  this  way,  one  of  the 
pieces  of  steel  which  bad  been  placed  ready 
for  abarpenb^c  dr(>pped,  or  partly  dropped, 


to  the  floor,  and  while  ttie  respondent  was  In 
the  act  of  -  stooping  to  pldc  It  np  and  place  It 
in  pn^r  poaiticm  flie  be)p^  brought  anoth- 
er idece  of  hot  ateel  from  the  furnace  to  be 
placed  in  the  madilne.  As  be  conveyed  it  to 
the  machine  flie  hot  end  came  In  contact  with 
the  revoadentPa  left  eye,  while  he  waa  in  a 
stooping  position  looking  after  the  fallen 
ateel.  TMa  is  tiie  biju^  tor  which  recovery 
ia  sought. 

The  action  was  tried  upon  the  amended 
complaint,  which  will  be  referred  to  here  as 
tbe  complaint,  the  answer,  containing  affirm- 
ative defenses,  and  tbe  t^ly.  The  complaint 
specifically  'all^^  tbat  tbe  action  was 
brought  under  an  act  of  the  Legislature  of 
the  state  of  Idaho  relating  to  the  liability  of 
employers  to  employes  (Laws  190B,  p.  S4). 

The  first  question  is  whether  the  evidence 
in  the  case  brings  it  within  the  provisions  of 
that  acL  It  is  there  provided,  among  other 
things,  that— • 

"Section  1.  Bvery  employer  of  labor  in  or 
about  a  *  *  *  mine  *  •  •  ibaU  be  UaUe 
to  his  employ^  or  nrvant  for  a  personal  Injury 
received  by  sudi  servant  or  cnqtloy^  in  tha  serv- 
ice or  business  of  the  master  or  employer  with- 
in this  state  when  such  employ^  or  servant  was 
at  the  time  of  the  injury  in  the  exercise  of  due 
care  and  diligence  In  the  following  cases: 
•  •  •  (3)  When  such  Injury  was  caused  by 
reason  of  the  act  or  omission  of  any  person  in 
the  service  or  employment  of  the  master  or  em- 
ployer, done  or  made  in  obedimee  to  the  rules 
and  regulations  or  by-laws  of  tbe  master  or 
employer,  or  In  obedience  to  particular  instruc- 
tions given  by  any  person  delegated  with  tbe 
authority  of  the  master  or  employer  so  to  in- 
struct* 

[1]  It  Is  not  claimed  tbat  tbe  Injury  In  this 
case  was  canaed  by  any  one  acting  in  obedl- 
eacb  to  particular  Instructlona  given  by  any 
person  viOi  tbe  authority  of  Uie  emiktoyer. 
The  other  provisions  of  subdivision  8  make 
tbe  employer  liable  wha  tbe  injurr  was 
caused  by  reason  of  the  act  or  omisalop  ot  a 
person,  done  or  made  In  obedience  to  the 
rales  and  regulations  or  by-laws  of  the  mas- 
ter or  employer.  Under  the  facts  of  this  case, 
the  respondent  and  the  helper,  in  the  method 
adopted  for  sharpening  the  steel,  were  not 
doing  so  in  obedience  to  any  rules  and  r^ru- 
lations  or  by-laws  of  the  employer. 

[2]  The  evidence  is  clear,  and  not  subject 
to  controversy,  that  when  the  respondent  first 
entered  the  employment  he  and  the  tielper, 
who  had  previously  been  there,  talked  over 
t<«ether  and  agreed  upon  the  method  by 
which  they  would  perform  the  work.  It  can- 
not be  said  that  such  an  agreement  between 
those  pnrtles  comes  within  tbe  provision  of 
the  statute  relating  to  rules  and  regulations 
or  by-laws  promulgated  by  the  employer. 
There  is  no  merit  in  the  contention  that  the 
proviso  referred  to  enlarges  tbe  scope  and 
meaning  of  tbe  declaring  part  of  the  statute. 
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ftir  two  reasons:  First,  the  fonctlon  ot  a 
proTlso  attached  to  a  statute  Is  a  restraint 
upon,  an  exception  to,  or  a  modlflcatloa  of 
sometbins  whliA  appears  In  the  declaring 
part  of  the  act  (Tsntakawa  t.  Kumamoto,  63 
Wash,  tan,  101  Paxs.  860, 102  Pac.  766) ;  and. 
second,  the  provtoo  of  the  statnte  r^ed  up- 
on does  not  purport  to  extend  the  scope  of  the 
class  ot  persons  that  come  within  tt,  beyond 
those  mentlmied  In  sabdlftsions  1, 2, 8,  and  4. 
The  facts  do  not  bring  the  case  within  the 
Btatnta. 

It  Is  next  contended  that,  eTen  tbongh  flie 
proof  &lied  to  show  Uablllty  under  the  stat- 
ute, the  respondent  had  a  rls^t  under  the  al- 
legations of  the  complaint,  and  the  proof  in 
BuppMt  thereof  to  recover  at  common  law. 
It  Is  alleged  In  the  complaint  that  Klodt,  the 
helper,  had  defectlTe  eyesight;  that  he  was 
Incompetent  and  reckless;  and  that  the  ac- 
cident was  caused  hj  reason  ot  his  incmnpe- 
tency.  negllgeic^  and  carelessness.  There 
was  evidence  as  to  incompetency  and  negU- 
geoSB.  This  evidence,  even  though  disputed 
and  though  we  ml^t  be  (tf  the  opii^on  that 
the  greater  weight  of  evidence  was  against 
it.  would  be  sufficient  to  sustain  the  ver* 
diet  and  judgment  unless  the  respondent 
is  diarged  with  t3ie  assumption  of  such 
risk.  The  risk  would  be  assumed  by  the 
re^ndent  unless  ha  has  brongfat  himself 
,  within  the  rule  that  where  a  complaint  is 
madie  to  the  employer,  by  an  employ^  of  the 
Incompetency  of  another  employe,  making 
known  his  nnwllllngness  to  continue  in  the 
employment  unless  the  dangerous  situation 
Is  relieved,  and  assurance  Is  received  that 
such  dangerous  situation  will  be  relieved, 
nnd  that  the  employe  relied  upon  the  assur- 
nnce  and  thereafter  continued  In  the  employ- 
ment until  the  time  of  the  accident,  the  doc- 
trine of  assumed  risk  does  not  apply.  La- 
batt.  Master  &  Servant,  |  418;  Coulston  ▼. 
Dover  Lumber  Co,  28  Idaho,  890.  154  Pac 
636;  Myhra  v.  Chicago,  Milwaukee,  etc,  B. 
Co.,  62  Wash.  1, 112  Pac.  838. 

tl.  4]  Respondent  testified  that  <m  two  oc- 
casions he  complained  to  the  master  mechan- 
ic of  the  appellant  and  requested  him  to 
make  a  change  in  helpers;  that  Slodt,  the 
h^per,  could  not  see  good  and  was  reckless, 
lie  further  testified  that  the  master  medianic 
said  he  would  see  what  he  could  do  about  It. 
This  testimony,  even  though  denied  by  the 
master  mechanic,  must,  for  present  purposes, 
be  accepted  as  true  There  was  nothing  In 
the  evidence  which  would  tend  to  show  that 
the  respondent  had  given  the  master  mechan- 
ic to  understand  that  he  was  unwilling  to  con- 
tinue in  the  employment  unless  the  cause  of 
danger  was  removed.  Neither  Is  there  any- 
thing from  which  it  can  be  Inferred  that  be 
relied  upon  any  assurance  given  him  by  the 
master  mechanic,  and  that  be  continued  In 


the  employmoit  for  tSiat  reason.  It  must  be 
held,  treating  the  case  as  an  action  at  com- 
mon law,  that  the  respondent  assumed  the 
risk.  In  determining  this  questioD,  there  be- 
ing no  proof  as  to  what  the  law  (tf  Idaho  up- 
on the  question  Is,  it  must  be  assumed  that 
the  law  of  that  atate  la  the  same  as  Hw  cun- 
mon  law  of  this  state,  and  that  a  state  of 
facts  existed  wMdi  would  pnmlt  us  to  npsij 
•ndi  law. 

The  judgment  will  be  reversed  and  remand- 
ed, with  Instmctlona  to  the  superior  conrt  to 
dismiss  the  action. 

MACKINTOSH  and  MITCRBLIit  JJ..  con- 
cur. 

HOIiCOMB,  C.  J.  I  concur  in  the  result 
herein  upon  tlie  sole  ground  It  was  not  shown 
In  the  caae^  as  alleged  in  paragraph  7  of  the 
amended  ccanplalnt,  that  there  was  no  work- 
men's compenaation  law  in  Idaho  at  the  time 
of  the  Injury,  and  we  must  presome  the  state 
of  the  law  to  be  the  same  as  in  this  state, 
and  that  a  case  waa  not  made  under  the  Ida- 
ho Bmployers'  UabUltr  Act 


KAKSIBB  V.  CITT  OB*  BIIXlNOa 

(No.  4031.) 

(Supreme  Conrt  of  Montana.    Oct.  1,  1819.) 

1.  MnnxGiFAi.  coBPOBAnoRS  «S3791(1)— De- 
fects IN  aiHIUB  SIDEWAi:.Ka  AND  NOTICE  Off 
DBTCCT  IN  SZDIWAI^K  IN  QUXSTION. 

Tha  fact  that  a  city  knew  that  certain  side- 
walks were  Improperly  constructed,  and  there- 
fore glassy  and  slippery,  would  not  impnte  no- 
tice to  the  city  that  another  limilar  walk,  con- 
structed by  the  same  contractors,  at  the  same 
time,  and  under  the  same  coodltlonB,  wss  like- 
wise defective. 

S.  MinrxaiPAK  ixibpobations  «=}818(8)  —  On 

INJCTBT  ntOH  MROTZTB  SIDKWAUC,  EVI- 
DENCE or  Aoonnnrs  on  sihilab  wazjcb  in- 

ADMISSIBU. 
In  an  action  against  a  city  for  injuries  on 
sidewalk,  caused  by  the  alleged  slippery  and  de- 
fective condition  thereof,  court  did  not  err  in 
Bostaining  an  objection  to  evid^ice  that  walki 
similar  to  the  one  on  which  tbe  accident  had 
occurred,  which  had  been  ouistmcted  by  the 
same  contractors,  at  the  same  time,  and  under 
the  same  conditions,  had  been  chipped  on  the 
surface  by  the  city  by  reason  of  their  slippery 
surface,  where  the  offer  of  proof  did  not  at- 
tempt to  fix  the  time  when  tiie  changes  in  the 
other  walka  were  made ;  the  purpose  of  the  tes- 
timony being  to  show  that  the  city  had  notice 
of  the  defective  walk  in. question. 

3.  Municipal  cobpobations  «3>818{9)— Pub- 
pose  or  BVIDENCE  OF  OTHBB  AGOIDXNTS  ON 
SIDEWALK.  IN  QUESTIOH. 

In  an  action  against  a  city  for  Injury  from 

dipping  and  falling  on  a  sidewalk,  where  eri- 
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dcDce  for  plaintiff  to  Ae  effect  that  other  per- 
sons than  pUintiff  had  slipped  or  fallen  on  the 
walk  In  qneatUHi  waa  admitted  generallr.  tt 
ramt  b«  premmed  tliat  the  jmy  oonddered  the 
nnM  in  detennlmng  whetiicr  or  not  walk 
in  qaestitHi  was  In  fact  dangwoua  in  the  re- 
appcts  alleged  by  plaintiff,  and  i^ntiff  cannot 
maintain  that  he  Introdaced  such  evidence  sole* 
It  for  the  porpose  of  showing  that  the  city  had 
notice  of  die  defeettre  condition,  and  hence  the 
city  was  entitled  to  offer  testimonr  that  the 
walk  was  not  dangerous  in  the  respects  contend- 
ed by  plaintiff,  by  showing  that  numerons  per- 
sona had  used  the  walk  without  dUlcnltr. 

4.  MinnoiPAi.  coKPOBATioNfl  «S3818(1)— Bvi- 

DBNCE  AS  TO  USE  BT  0TBER8  WITHOUT  AOCI- 
DINT  or  BIDEWAIiE  ADlUSaZBLB  TO  SHOW 

BAinrr. 

In  an  action  by  a  pedestrian  for  Injuries  re- 
ceived by  slipping  and  falling  on  a  walk  alleged 
to  be  defective,  in  that  it  had  a  slippery  surface, 
city  waa  entitled  to  introduce  evidence  that 
many  persons  had  used  the  walk  without  dif- 
ficulty and  without  slipping,  for  the  purpose  of 
ohowinf  that  tiw  walk  was  reaaonaUy  sai«w 

r 

5.  Tbzai.  «s»91— Akbwxb  to  qubsixoit  vmob- 

JXCIXD  TO  WIU.  hot  BX  STBICKEH. 

Court  did  not  err  in  rafudng  to  strike  the 
answer  of  witness  to  a  certain  question,  where 
the  qncstioB  itself  was  not  dijected  to. 

e.  Tbiax.  •s»262(8)  —  Insxvuctzoit  wztbout 

EVIDERCE  TO  STTSTAin  TT  BETUSED. 

In  an  action  for  injuries  occa^oned  by  slip- 
ping on  a  sidewalk,  refusal  of  instruction  that 
city  would  be  liable,  although  the  elements  con- 
tributed to  the  injury,  waa  not  enor,  where 
there  was  no  evidwice  that  tiis  elementa  in  any 
way  contributed  thereto. 

7.  T&iax,  «s>1&1(16>— Inszbuohon  oh  wbiqht 
of  etidzhcb  befused. 

In  an  action  against  a  dty  for  iojariea  oc- 
canoned  by  ftlUhg  on  sidewalk,  a  requwted  in- 
struction to  the  effect  that  the  dty  by  one  at  its 

aldermen  had  notice  of  the  defect  in  the  walk 
held  properly  refused,  as  being  on  the  weight 

of  the  evidence. 

S.  TaiAL  «=>194(8)— INBTBOCTION  OK  WEIOHT 
OP  EVIDENCE  BETDSBD. 
A  requested  instruction,  "The  positive  tes- 
timony of  one  credible  witness  to  a  fact  la  en- 
titled to  more  weight  than  the  testimony  of  sev- 
eral witnesses  equally  credible)  who  testify  neg- 
atively, or  to  collateral  circumstances  merdy 
persuasive  in  their  character,  from  which  a  neg- 
ative may  be  inferred,"  was  properly  refused,  as 
being  on  the  weight  of  the  evidence. 

9.  TBIAL  «=»263(4)  —  INSTBDCTION  ICOT  BE- 
41UIBIITO  DBITGT  Or  SIDEWALK  TO  BE  PBOZI- 
MATK  CAUSE  07  INJUBT  BBFUSED. 

In  an  action  against  a  city  for  Injuries  oc- 
casioned by  fall  on  defective  walk,  a  requested 
instruction  stating  that  plaintiff  should  recov- 
er if  the  work  was  defective,  etc,  was  proper- 
ly refused,  where  it  did  not  embody  the  role  re- 
lating to  proximate  causes. 


10.  Municipal  oobpoeationb  ^sTOlQI)— Nor 

LIABLE  fob  INJUBIES  ON  SIDEWALKS  BEA* 

sonablt  sate  at  time. 
A  city  Is  not  liable  for  damages  to  a  pedes- 
trian slipping  and  falling  on  a  sidewalk,  where 
at  the  date  of  the  accident  and  prior  thereto 
the  ^ewalk  waa  reasonaUj  safe  for  public  use 
and  travel. 

11.  Municipal  cobpobationb  ^5>822(2)— In- 
stbuction  not  denting  to  plaintiff  pbe- 
flumpxioh  that  sidewalk  was  eeabonablt 

SAFE. 

In  an  action  against  a  S,tj  for  injuries  on 

aldcwalh,  an  instruction,  "You  are  instructed 
that  if  you  believe  from  the  evidence  In  this 
case  that  the  particular  sidewalk  described  in 
the  complaint  herein,  and  which  it  was  alleged 
was  Improperly  constructed,  was  at  the  date  of 
the  accident  in  question  and  prior  thereto  rea* 
aooably  safe  for  public  use  and  travel,  then 
the  plaintiff  cannot  recover,"  waa  not  defeo- 
tin  as  denyins  the  plaintifl  tiie  presumption 
that  the  walk  was  in  a  reasonably  safe  condi- 
tion for  traveL 

12.  OIbial  «»266(2>- Dutt  to  bequest  in- 
steuctioh  om  point  de8ibed. 

If  a  iMirty  desires  an  instrucdon  oovcrinc 
a  certain  point,  it  la  his  duty  to  tender  one  on 
the  point  embodying  his  Ideas. 

18.  Appeal  and  ebbob  «s»1064(1)  —  Objk- 
tion  to  instbuction  as  eepetttlon  disbe- 

OABDBD. 

Where  the  only  objection  uived  to  an  In- 
struction Is  that  It  was  repetitioD,  suA  olH 
Section  may  be  diaregarded  on  appeaL 

14.  TeZAX.  <s»251(8)— iNSTBUCnON  NOT  EB- 
BONBOUS  AS  BAISINO  QUESTION  OF  CONTBIBU- 
TOBT  HEGUOENCE  NOT  IN  ISSUE. 

In  an  action  against  a  city  for  injuries  caus- 
ed by  fall  on  sidewalk,  an  inatniction  defining 
an  acddent  and  stating  that  plaintiff  could  not 
recover  if  the  fall  was  accidental  held  not  an 
attempt  to  raise  the  question  of  contributory 
negligence^  which  was  not  an  issue  in  the  case. 

15.  Municipal  cospobatzokb  4=s»822(5)— 
Evidence  suftioient  to  show  notice  to 
plaintiff  of  defect  in  biobwale. 

In  an  action  for  Injuries  occasioned  by  a 
fall  on  sidewalk,  held,  that  there  was  sufficient 
testimony  concerning  notice  to  plaintiff  of  the  ' 
defect  In  the  walk  to  justify  an  instruction 
thereon. 

16w  Tbial  ^»262<^— iNSTBUcnon  as  to  ef- 
fect OF  ICE  OH  SIDEWALK  IICPBOPEB,  THEEE 
BEING  NO  EVIDENCE  OF  ICE. 

In  an  action  against  a  city  for  injuries  oc- 
casioned by  a  fall  on  the  sidewalk,  alleged  de- 
fect being  sHppcry  surface  of  walk,  an  instruc- 
tion that  plaintiff  could  not  recover  if  the  fall 
waa  occasioned  by  slipping  on  pieces  of  ice  or 
snow  should  have  been  omitted,  where  the  evi- 
dmce  showed  that  there  was  no  ice  or  snow  at 
the  place  where  the  plaintiff  feU. 

17.  Appeal  and  ebbob  «»10G^HABanjtsa 

EBBOB  IN  INOTBUCnON  OITEN. 

la  an  action  tor  injuries  occasioned  by  a 
fall  on  sidewalk,  alleged  defect  being  slippery 
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■arfaciiig  of  walk  by  contractor,  plaintilE  wu 
not  prejudiced  by  an  instruction  that  no  re- 
covery could  be  had  if  tiie  fall  waa  occasioned 
bj  partielea  of  anow  or  ice,  althou^  the 
denoe  shoved  that  there  was  no  anow  or  ice  at 
the  place  where  plaintiff  feU. 

Appeal  from  District  Gonit,  ZdlowatQue 
Goanty ;  Geo.  W.  Plersim,  Judge. 

Actl<Hi  by  Dora  Kanalar  asalnst  tbe  City 
of  BiUlnKa.  Jndgment'  for  defendant,  and 
plabitlff  appeals.  Affirmed. 

Grinlatad  ft  Brown,  of  Billings,  for  an>el- 
lant 

J.  B.  Jotmston  and  Nichols  &  Wllaon,  all 

of  Billings,  for  respondent. 

HURLT,  J.  This  action  was  brought  for 
tbe  recovery  of  damages  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of 
falling  on  a  sidewalk  in  the  city  of  Billings 

In  December.  1914. 

Tbe  complaint  alleges  that  tbe  sidewalk  at 
tbe  place  where  the  acddent  occurred  was 
constructed  and  allowed  to  remain  In  an  im- 
proper, dangerous,  and  defective  condition, 
the  result  of  Improper  and  excessive  trow- 
eling and  working  of  the  cement  In  the  con- 
struction and  flnlshlug  of  the  surface  of  the 
sidewalk,  thereby  making  tbe  same  glassy, 
smooth,  and  slippery ;  that  during  said  time 
accldoits  had  frequently  happened  to  persons 
wallcing  thereon,  and  that  such  dangerous 
condition  had  existed  for  a  period  of  over 
bLx  years  prior  to  tbe  time  of  tbe  accident 
in  question;  that  during  all  of  this  time  tbe 
defendant  bad  notice,  or  In  tbe  exercise  of 
ordinary  caution  should  have  luiown,  of  the 
said  accidents  and  dangerous  condition ;  and 
that  wholly  and  by  reason  of  the  negligent, 
careless,  and  unlawful  acts  and  omissions  of 
the  defendant,  and  wtthfiiit  any  fault  or  want 
of  care  on  her  part,  and  without  any  knowl- 
edge on  her  part  of  tbe  dangerous  and  defec- 
tive condlt1(m  of  said  sidewalk,  she  was  in- 
jured as  alleged. 

A  trial  to  a  Jury  was  had,  in  which  trial 
defendant  prevailed,  a  new  trial  was  denied, 
and  the  cose  appealed  to  this  court  from  the 
order  denying  the  motion  for  new  trial,  and 
from  tbe  judgment. 

PlalntltT's  testimony,  so  far  as  pertinent 
to  the  questions  involved  upon  the  appeals, 
Is  substantially  as  follows: 

"There  was  snow  on  the  sidewalk,  and  In 
places  there  was  no  snow  at  all.  It  was  dry 
and  glassy.  It  was  like  glass;  it  was  so 
elick.  On  the  place  where  I  fell  it  was  dry 
and  glassy.  There  was  no  snow  there.  •  •  • 
I  was  wearing  ordinary  shoes  and  was  walking 
along  slow.  There  was  some  snow  a  few  feet 
ahead  of  where  I  fell.  •  •  •  I  had  heard 
tbe  walk  was  slick,  and  I  never  paid  any  atten- 
tion to  it.  I  went  up  and  down  this  street 
about  once  a  week.  *  *  *  I  don't  know  what 
caused  the  smooth  and  slippery  surface  of  the 
walk  where  X  fell.  I  know  it  was  more  smooth 
and  glassy  tiian  the  sidewalk  adjoining  it  I 


had  lived  where  I  now  live  for  about  nx  years, 
and  have  been  over  this  walk  at  all  aeasons  of 
the  year— winter,  snmnm,  vring,  and  falL  I 
never  fell  or  slipped  before.  I  do  not  know 
that  I  ever  observed  that  it  was  dangerous  for 
travel  by  people  on  foot,  hot  I  knew  it  was  a 
little  slick  from  what  I  had  heard,  but  I  never 
paid  much  attention  to  it  myself.  My  knowl- 
edge was  wholly  frpm  what  I  had  beard,  and 
not  from  what  I  had  noticed  myself.  I  had 
no  more  difficulty  in  going  over  this  sidewalk 
than  the  rest  of  the  sidewoUc  ia  the  same  block, 
or  any  other  sidewalk.  I  have  noticed  piat  tbe 
walk  was  slippery.  I  beard  my  neighbors  and 
other  people  say -the  walk  was  dangerona.  1 
did  not  discontinue  using  it.  I  never  aaw  any 
one  else  fall  on  the  sidewalk.  *  *  *  I  am 
certain  I  did  not  fall  on  any  particular  ttortion 
of  the  walk  which  was  covered  by  anow.  The 
snow  bad  nothing  whatever  to  do  with  my  fali- 
hig  on  the  sidewalk,  or  with  the  acddent" 

Other  testimony  was  given  by  plaintiff's 
witnesses  to  tbe  effect  that  the  sidewalk  in 
Questicm  was  slippery,  and  that  other  people 
had  slipped  or  fallen  thereon  on  numAous  oc- 
casions^  and  that  It  was  slippery  and  smooth 
because  defectively  constructed,  as  alleged  in 
the  complaint.  The  plaintiff  also  offered  to 
prove  by  tbe  witness  Bnrke: 

"That  walks  similar  to  the  one  on  which  the 
accident  occurred,  and  which  had  been  con- 
structed by  the  same  contractors,  at  the  same 
time,  and  under  the  same  conditions,  have  been 
chipped  on  the  surface  by  the  city  of  BilUnga." 

[1,  2]  This  testimony  was  offered  for  the 
sole  purpose  of  showing  notice  to  the  city  of 
the  condition  of  the  walk  on  whicb  the  ac- 
cident occurred,  and  not  to  impute  negligence 
to  the  defendant.  Defendant  objected  to  tbe 
offer,  which  objection  was  sustained,  and  ap- 
pellant's assignment  of  error  numbered  1  Is 
based  thereon.  Assuming  that  the  dty  may 
have  had  notice  or  knowledge  that  the  other 
walks  referred  to  In  the  offer  ot  evidence 
were  defective,  we  fail  to  see  how  this  fact 
would  impute  notice  to  the  dty  that  the  walk 
on  which  Mrs.  Kansler  was  injured  was  like- 
wise defective.  Besides,  the  offer  of  proof 
does  not  attanpt  to  fix  tbe  time  when  the 
changes  in  the  other  walks  were  made. 

Among  other  things,  numerous  witnesses 
on  the  part  of  the  defendant  testified  that 
they  were  familiar  with  the  condition  of  the 
walk  in  question,  had  used  it  frequently  for 
a  number  of  years,  had  seen  Its  use  during 
that  period,  and  had  never  had  any  difficul- 
ty In  tbe  use  of  the  same,  and  had  never  ob- 
served others  to  have  any  difficulty.  Tliia 
testimony  was  received,  in  part,  over  the  ob- 
jection of  the  plaintiff,  though  as  to  some  of 
the  questions  upon  this  subject  timely  objec- 
tions were  not  made.  Upon  the  rulings  of 
the  court  in  admitting  this  testluKmy,  sped- 
flcatlons  of  error  numbered  2  to  27,  Indu- 
sive,  are  based. 

As  to  the  questions  involved  In  these  sped- 
flcation^  the  record  dlsdosea,  as  heretofore 
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stated,  that  plaintiff  offered  the  evidence  of 
witnesses  to  tbe  effect  tbat  persona  other 
than  plaintiff  had  slipped  or  fallen  on  the 
walk  In  question.  This  evidence  appears  in 
the  record  without  objection,  and  plaintiff 
contends  it  was  admissible  under  the  authori- 
ty of  Leonard  v.  City  of  Butte,  26  Mont.  410, 
65  Pac.  425,  O'Flynn  v.  City  of  Butte.  36 
Mont.  493,  93  Pac  643,  and  PuUen  v.  City 
of  Butte,  45  Mont.  46. 121  Pac.  878.  and  as  It 
was  received  by  the  court  It  1b  necessary  to 
mention  it  but  briefly. 

[3,  4]  Ap[>e]lant  asserts  that  the  testimony 
offered  by  plaintiff  was  solely  for  the  purpose 
of  showing  notice,  and  not  tor  the  purpose 
of  showing  negligence;  but  an  examination 
of  the  record  does  not  disclose  that  It  was 
offered  for  this  purpose  only,  nor  did  the 
plaintiff  tender,  nor  tbe  court  give,  an  In- 
struction limiting  the  effect  of  the  evidence 
to  that  end  only.  It  having  been  admitted 
generally.  It  must  be  presumed  that  the  jury 
considered  the  same  in  determinhig  whether 
or  not  the  walk  in  question  was  in  fact  dau- 
^rous  In  the  respects  alleged  by  appellant. 

The  lmi>ortant  fact  for  the  jury  to  deter- 
mine in  the  case  was  whether  or  not  the  walk 
was  lmproi}erly  constructed,  rendering  It  dan- 
gerous for  pedestrians.  Unless  plaintiff's 
claim  was  substantiated  In  this  respect,  she 
could  not  recover.  From  the  testimony  of- 
fered, the  jury  must  have  considered  the 
same  as  bearing  upon  the  defective  cmdl- 
tion  of  the  n-alk.  Defendant  sorely  was  en- 
titled to  offer  testimony  that  the  walk  In 
question  was  not  dangerons  in  the  respects 
contended  by  plaintiff.  Plaintiff,  however, 
contends  that  the  evidence  offered  by  the 
dty  was  not  competent,  and  did  not  tend  to 
disprove  plaintiff's  contentions.  Nomeroua 
casss  are  cited  by  appellant  as  authority  for 
the  position  that  the  testimony  so  received 
was  not  competent. 

As  a  whole,  the  casos  dted  by  appellknt 
sustain  the  proposition  ttiat  where,  as  In  the 
case  of  an  obstruction  on  a  sidewalk  raising 
the  surface  of  the  walk  several  Inches  high- 
er than  the  surronndlng  walk  (Baner  t.  In- 
dianapolis 99  Ind.  68),  where  a  party  fell  In- 
to an  area  opening  Into  a  public  footway 
CTonperance  Hall  Association  t.  Giles,  83  N. 
J.  Law,  260),  where  Injury  resulted  from  a 
drcnlar  hole,  with  an  additional  depression 
in  the  walk  (Marvin  v.  City  of  New 'Bedford. 
1S8  Mass.  464.  88  N.  B.  606),  where  a  sleigh 
was  poshed  off  the  road  by  a  passing  vehicle, 
by  reason  of  tbe  way  not  being  wide  enoogh 
for  two  to  pass  (Klddw  t.  Dunstable,  11 
Gray  [Mass.]  342),  In  a  case  where  plaintiff 
was  injured  by  a  falling  rock  In  a  mine  (Bur- 
gess T.  Davis,  165  Mass.  71.  42  N.  B.  601),  or 
where  a  railroad  employd  was  Injured  in 
moving  cars  upon  a  tratft  which  moved  up 
and  down  when  cars  were  moved  over  it, 
leason  of  the  tra^  being  laid  In  boggy 
ground  (LoolsTllle  R.  Cfo.  v.  Kemper,  163 


Ind.  618,  53  N.  E.  981),  or  where  animals,  be- 
ing transported  on  a  ferryboat,  fell  off  and 
were  Injured,  by  reason  of  there  being  no 
barrier  on  the  boat  (Lewis  v.  Smith,  107 
Mass.  334),  or  where,  a  brtdge  over  a  stream 
having  been  washed  out,  travelers  were  forced 
to  drive  through  tbe  stream  and  one  was 
injured  by  dri\ing  Into  a  hole  therein  (Qar- 
ske  V.  Town  of  BIdgevllle.  123  Wis.  603,  102 
N.  W.  22,  3  Ann.  Cas.  747),  or  where  a  per- 
son in  the  dark  fell  down  an  elevator  shaft 
(Parker  v.  Portland  Pub.  Co.,  69  Me.  175,  31 
Am.  Bep.  262),  or  where  a  brick  from  a  cor- 
nice fell,  injuring  a  workman  (Mayer  v. 
Thompson,  U6  Ala.  634,  22  South.  809),  or 
where  a  railway  employd  was  Injured  by 
projecting  bolts,  because  ttiere  was  not  room 
between  tbe  train  and  the  projection  to  per- 
mit him  to  ride  In  safely  (Bryce  v.  Railway 
Co.,  103  Iowa,  665,  72  N.  W.  7S0),  orVhere 
horses  fell  over  an  unprotected  embankment 
(Baltimore  A  B.  Tomplke  Boad  Go.  v.  State, 
71  Md.  573,  18  Aa  884).  evidence  as  to  the 
use,  maintenance,  or  exist«ice  of  the  cause 
of  the  Injury  for  months,  or  even  years,  with- 
out injury  to  persons  or  animals  was  not 
competent  on  tbe  part  of  the  respective  de- 
fendants. 

Anderson  v.  Taft,  20  R.  1.  362,  39  AU.191, 
and  Branch  v.  Llbbey,  78  Me.  321,  6  Aa  71, 
67  Am.  Rep.  810,  sustain  In  a  general  way, 
api>ellant's  position;  but  n^thi-r  contains  a 
recital  of  sufficient  facts  to  Illustrate  the 
prlnc^le  Involved.  McGrall  v.  ^alamazof^ 
94  Mich.  62,  68  N.  W.  955,  dted  by  appeUant, 
we  regard  as  not  in  point 

On  the  other  band,  in  Birmingham  U.  By. 
Co.  V.  Alexander,  93  Ala.  188,  0  South.  6^ 
plaintiff  was  Injured  while  driving  a  wagon 
on  the  tracks  of  the  defendant  at  a  public 
crossing;  the  injury  being  alleged  to  have 
been  by  reason  of  the  tracks  not  baving  been 
properly  ballasted  and  surfaced,  nor  levd 
with  the  snrface  so  as  to  permit  unobstract- 
ed  passage  across  the  street  Tbe  trial  court 
permitted  testimony  <m  the  part  of  defend- 
ant that  others  h^  passed  over  this  partlc* 
alar  pUnt  and  tbat  they  had  found  Uie 
same  in  such  ctmdltion  as  not  to  hinder  tbe 
free  passage  of  T^cle&  In  passing  upon 
the  question  Involved,  the  Supreme  Court 
said: 

"It  would  •  •  •  have  been  competent  for 
the  plaintiff  to  prove  that  other  similar  casual- 
tin  Iiad  happfflied  at  tltat  crossing,  as  tending 
to  show  a  defective  condition  of  the  trade.  On 
like  conriderations  the  defendant  sbould  be  al- 
lowed tiie  benefit  of  proof  that  the  track,  as  It 
was  at  the  time,  was  constantly  croseecl  by  oth- 
er persons,  under  simitar  conditi<HiB,  without  in- 
convenience, hindrance,  or  peril,  as  evidence 
tending  to  show  the  absence  of  the  alleged  de- 
fect, or  tbat  it  was  not  tbe  cause  to  which  the 
injuiy  complained  of  should  be  imputed.  The 
negative  proof  in  the  one  case,  equaily  with  the 
affirmative  proof  In  the  other,  serves  to  furnish 
tbe  means  of  applying  to  the  matter  the  prac> 
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tlcftl  test  of  eommoD  experience.  A  knowledge 
of  the  exp«4ence  of  oUien.  wbo  were,  in  Uln 
manner  with  tfae  plaintiff,  brousht  into  contact 
with  Uie  alleged  defective  aCnieture,  may  enable 
the  Jury  to  weigh  all  the  evidence  before  them 
in  the  light  of  the  mle  that  like  causes,  operat- 
ing under  like  condftionB,  produce  like  results. 
If  tfae  question  is  looked  at  from  tfae  standpoint 
of  common  sense,  It  Is  plain  that  one  seeking  to 
reach  a  eatisfactorr  conclusion  as  to  whether 
or  not  the  defect  existed  or  caused  die  injury 
would  not  reject  the  aid  furnished  by  the  fact 
that  other  vehidea  were  constantly  passing  over 
t^e  track  at  that  p(dnt  without  any  observable 
hindrance.  The  conrt  erred  in  endudiag  the 
evidence  vpon  this  mbjeet.*' 

In  City  of  Anrora  v.  Brown,  12  111.  App. 
132,  an  actlOD  few  an  injury  alleged  to  have 
been  sustained  ty  reason  of  a  slippery  walk, 
tbe  co«rt  said: 

"Queetions  are  made  by  appellant  In  regard 
to  tbe  admissibility  of  certain  evidence  to  the 
effect  that  others 'Mipped  and  fell  on  this  walk, 
And  a  great  deal  of  authority  Is  quoted  on  both 
aides  on  the  snhject  The  court  admitted  this 
class  ^  evidence  against  the  obiectiOD  of  appel- 
lant. We  are  of  the  (qtinion  that  the  evidence 
was  admissible.  The  defect  claimed  in  the 
walk  was  that  it  was  so  smooth  that  it  was  dan- 
gerous to  travel  on  account  of  travelers  slipping 
down  upon  iL  How  could  It  be  told  whether 
men's  feet  would  slip  while  passing  over  it,  un- 
less by  experiment  or  trial,  or  to  what  extent  or 
how  badly  they  would  slide?  It  was  material 
to  know  whether  the  feet  would  slide  ttom  un- 
der a  person  while  waUdng  on  an  ordinary  walk, 
or,  if  he  was  taking  shorty  careful  steps,  what 
the  effect  would  be.** 

In  Calkins  t.  City  of  Hartford,  83  Conn. 
5T,  87  Am.  Dec.  191,  tbe  court  said: 

"In  this  case  tbe  plaintiff  offered  evidence 
tending  to  diow  that  she  sustained  an  injury 
by  slipping  on  a  formation  of  Ice,  which  had  re- 
mained about  four  days  on  a  sidewalk,  *  •  • 
and  that  it  was  dangerous  to  cross.  •  •  * 
The  defendants  offered  evidence  to  riiow  that 
a  number  of  persons  during  the  whole  time 
claimed  repeatedly  passed  along  and  over  the 
sidewalk  in  goeatlon,  without  slipping  thereon 
or  experiencing  any  inconvenience  whatever. 
*  *  *  One  important  qaestion  in  this  case 
waa  whether,  if  the  ice  was  there,  it  was  or  was 
not  in  a  elippery  and  dangerous  condition.  If 
the  plaintiff  had  offtted  evidence  to  show  that  a 
number  of  persons  had  actually  slipped  upon  it, 
it  would  have  been  strong  proof  that  it  was  In 
a  slippery  and  dangerous  condition.  Men  al- 
ways act  on  such  evidence  in  deciding  whether 
they  will  risk  their  limbs  or  not  Why,  then, 
should  not  proof  that  a  number  of  persona  pass- 
ed over  it  and  did  not  slip  be  admitted  as  tend- 
ing to  show  that  it  was  not  in  a  alippeiy  con- 
dition r 

In  distinguishing  the  rules  relative  to  cas- 
es of  the  class  Involved  herein,  the  Supreme 
Court  of  Connecticut  in  Taylor  v.  Town  of 
Monroe,  43  Coon.  36,  used  the  following  lao- 
guBge,  which  seems  pArtlcularly  pertinent: 


"Tbt  object  of  the  proposed  evidence  was  to 
show  that>actual  use  had  testnd  the  way  and 
had  ilMwa  it  to  b«  safe.  *  *  *  To  reach  that 
object  the  use  and  experience  of  otbos  rdied 
upon  must  have  been  of  a  nature  to  have  tested 
tiie  alleged  defect;  or,  in  other  words,  it  must 
have  been  a  use  and  test  snlwtantially  simiUr 
to  that -of  the  plaiatifl." 

'  The  application  of  this  rule  would  seem 
to  leave  much  to  the  discretion  of  the  trial 
court  in  determining  whether  or  not  the  case 
falls  within  the  class  where  such  evidence  is 
admissible.  Certainly,  in  the  case  at  bar 
the  evidence  of  the  witnesses  for  the  defend- 
ant showed  tests  and  experience  similar  to 
that  of  plaintiff.  We  believe  the  court  com- 
mitted no  error  in  admitting  the  evidence. 

[i]  Spedflcatlon  Na  28  needs  no  discus- 
sion, as  that  assignment  of  error  is  based 
upon  the  refusal  of  the  court  to  strike  the 
answer  of  the  witness  Wesch  to  a  certain 
question ;  the  qnestlon  itself  not  having  been 
objected  to.  In  this  the  court  certainly  com- 
mitted no  error. 

[I]  Appellant  t«idered  tbe  followliig  in- 
struction, and  spedflcatlon  of  error  Na  29 
is  based  upon  the  court's  refusal  to  gtn  tbe 
same: 

"The  court  iDstructs  tbe  Jury  that  if  tbty 
believe  from  the  evidence  that  tbe  plaintiff  was 
Injured  and  sustained  damafres  as  chained  in 
tbe  complaint,  and  that  such  injury  was  the 
combined  result  of  the  elements  and  the  defec- 
tive and  improper  construction  of  said  sidewalk 
(if  they  find  the  construction  of  said  walk  to 
be  defective  and  improper),  and  that  the  dam- 
age would  not  have  been  sustained  but  for  such 
drfective  and  improper  construction  of  said 
iidewalk,  although  tba  primary  cauae  was  due  to 
tlie  elements,  still  if  tbe  jury  further  believe 
from  the  evidence  that  the  plaintiff  was  guilty 
of  no  fault  or  negligence  on  her  part,  and  the 
accident  one  which  common  prudence  and  ordi- 
nary sagadty  on  ^e  part  of  the  plaintiff  could 
not'  have  foreseoi  and  provided  against,  then 
the  defendant  is  liable,  provided  the  jury  heUeve 
from  tbe  evidence  that  the  defendant  was  guilty 
of  negligence  in  not  remedying  the  improper  and 
defective  construction  of  said  sidewalk,  within 
a  reasonable  time  after  the  defendant  tither 
bad  actual  notice  of  said  defective  and  improper 
construction  or  in  the  exercise  of  ordinary  care 
and  diligence  should  have  discovered  the  exist- 
ence of  such  defective  and  improper  construc- 
tion." 

We  believe  the  court  did  not  commit  error 
in  the  respects  contended  for  by  appellant 
There  is  no  evidence  in  the  case  that  the 
elements  were  the  primary  cauae,  or  any 
cause  whatever,  of  the  injury  to  appellant, 
or  that  tbe  elements  in  any  way  or  to  any  ex- 
tent caused  or  contributed  to  appellant's  in- 
Jury.  On  the  contrary,  appellant's  own  testi- 
mony, as  heretofore  recited,  was  to  the  posi- 
tive effect  that  the  elements  In  no  way  ctm- 
tributed  to  tbe  Injury, 

[7-1]  Brror  is  likewise  assigned  by  anp^ 
lant  upon  the  oourf •  refoaal  to  give  her  pro- 
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posed  Instructions  numbered  6  and  10  (spec- 
ifications 30  and  31).  whldi  are  as  follows: 

No.  6 :  "The  court  instructs  the  jury  that  the 
city  of  Billings,  by  its  ofBcer,  Mr.  McDonald, 
one  of  its  aldermen,  had  notice  of  tlie  eriatence 
of  a  smooth,  slippery,  and  glassy  condition  of 
the  surface  of  the  sidewalk,  at  ^e  point  com- 
plained of,  at  and  prior  to  the  time  of  the  al- 
leged iDjnry'  to  ida^tiff;  and  if  yon  find  that 
the  existence  of  such  smooth,  8UiH>ery»  and  ^as- 
sy condition  of  the  surface  the  sidewalk 
constituted  a  dangerous  defect  ther^  on  tte- 
count  of  the  defective  and  imperfect  construc- 
tion, then  the  city  would  be  Uable  for  any  dam- 
ages sustained  by  plaintiff  on  account  of  the 
existence  o^  such  defect,  if  you  find  from  the 
evidence  that  the  same  was  a  defect  and  the 
plaintiff  was  in  the  exercise  of  ordinary  care 
while  walking  thereon  and  thnreover." 

No.'  10:  "0^  conrt  instrueta  the  Jury  that 
the  positive  tesdmony  of  <we  credible  witness 
to  a  fact  is  «ititled  to  more  weight  than  the 
testimony  of  several  witnesses  equally  credible 
who  testify  negatively,  or  to  collateral  circum- 
stances merely  persuasive  in  their  character 
from  wbidb  a  negative  may  be  Inferred." 

We  believe  that  both  of  these  instmcUons 
were  conunents  upon  the  weight  of  the  evi- 
dence, and*  as  has  be«i  so  often  bdd  by  this 
conrt.  were  not  proper  Inatmctlodu  to  be  sub- 
mitted to  the  Jury.  In  addition,  tlie  sixth 
proposed  InstmctiMi  doea  not  onbody  the 
rule  relating  to  pnndmate  causes.  Cum- 
mlngs  r.  Bdna  Copp»  Co.,  40  Mt^t  C99, 107 
Pac  904. 

Error  Is  also  assigned  by  reason  of  die 
giving  by  the  court  of  Instructions  7*  9,  10, 
11,  and  12  (specifications  32-30).  as  foUowa: 

No.  7:  "You  are  instructed  that  If  you  be- 
lieve from  the  evidence  in  this  case  that  tiie  par- 
ticular sidewalk  described  in  the  complaint 
herein,  and  which  it  is  alleged  was  improperly 
constructed,  was  at  the  date  of  the  act^ent  in 
question,  and  prior  thereto,  reasonably  safe  for 
public  use  and  travel,  then  the  plaintiff  cannot 
reeoTw  in  this  action,  and  yon  should  find  for 
the  defendant." 

No.  9:  "You  are  instructed  as  a  matter  of 
law  that  a  city  is  not  required  to  have  its  side- 
walks so  constructed  as  to  secure  to  persons 
using  them  absolute  and  complete  immunity 
from  injury,  nor  is  it  bound  to  use  the  utmost 
care  and  exertion  to  tliat  end.  It  is  not  an  In- 
surer against  injuries,  and  its  legal  duty  in  this 
connection  is  fully  discharged  if  it  constructs 
and  maintains  its  stdewalks  in  sodi  manner  u 
to  he  reasonably  safe  for  use  by  persona  exer- 
cising ordinary  care  and  caution." 

^o.  10:  "You  are  instructed  that  an  'acci- 
dent' is  an  unusual  and  unexpected  occurrence, 
to  which  human  fault  does  not  contribute,  and 
that  if  the  injuries  sustained  by  plaintiff,  if 
any,  were  purely  the  result  of  an  accident  as 
above  defined,  then  she  cannot  recover  iu  this 
action.  In  other  words,  if  sidewalk  upon 
which  plaintiff  fell  was  at  the  time  in  a  reason- 
ably safe  condition  for  public  use  and  travel, 
and  the  plaintiff  was  at  that  time  ezerdalng 
reasonable  care  and  caution  for  her  own  safety, 
then  the  occurroice  must  be  deemed  to  be  pure- 
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ly  an  accident  or  a  misfortune,  fbr  wUdi  the 

city  ia  not  liable." 

No.ll:  "Yon  are  instructed  that  die  ordinary 
and  reasonable  care  required  of  plaintiff  Is  that 
degree  ei  caie  which  ngdght  reasonably  be  ex- 
pected from  an  ordinarily  prudent  person  under 
the  circumstances  surrounding  her  at  the  time. 
If  you  find  from  the  evidence  that  at  the  time 
in  question  the  sidewalk  was  improperly  con- 
structed, and  by  reason  of  such  improper  con- 
struction waa  unusually  dippery  or  otherwise 
dangerous,  and  you  further  find  that  such  facta 
were  then  known  to  plaintiff,  then  the  law  re- 
quired her  to  use  ouwc  care  than  if  she  had  not 
such  knowledge,  and  If  she  Jie^eeted  to  do  so, 
and  such  neglect  contributed  to  the  injury  she 
sustained,  if  any,  she  cannot  recover  iu  this 
action,  and  your  verdict  should  be  for  the  de- 
fendant" 

No.  12:  "You  are  instructed  that  the  negli- 
gence charged  against  the  defendant  in  ^is 
case  is  the  alleged  improper  and  defective  con- 
atruction  of  the  sidewalk  In  question,  and  it  is 
contended  by  plaintiff  that  the  acddent  was 
caused  by  the  slippery  and  dangeroua  condition 
of  the  surface  of  the  sidewalk,  due  wholly  to 
such  alleged  improi>er  construction.  Tlierefore, 
if  yon  find  from  the  evidence  that  tiie  accident 
was  caused  by  the  plaintiff  stepping  or  slipping 
upon  ice  or  snow  which  lay  upon  such  sidewalk, 
or  if  you  find  that  such  accident  was  due  to  any 
cause  whatsoever  other  than  the  particniar 
cause  charged  in  the  complaint,  then  the  plain- 
tiff ouinot  recover  In  this  notion,  and  yoa'abmild 
find  for  the  defendant" 

[10-12]  No.  7,  we  believe,  correctly  states 
the  law.  Complaint  la  made  that  the  in- 
stmctlon  "denies  the  plaintiff  the  presump- 
tion that  tlie  walk  was  In  a  reasonably  safe 
condition  for  travel."  We  do  not  think  the 
instruction  can  be  so  construed.  If  the  plain- 
tiff desired  an  instruction  covering  the  point 
now  urged  by  her.  It  was  the  duty  of  coun- 
sel to  tender  one  i^on  tile  ptdnt  embodying 
their  Ideas. 

[IS]  To  Instruction  No.  9  the  only  objec- 
tion urged  was  that  it  was  repetition,  aod 
this,  we  think,  may  be  disregarded. 

[14]  The  objection  urged  at  the  trial  to  In- 
struction No,  10  was  that  It  was  "an  attempt 
to  raise  the  question  of  contributory  nesll- 
pence,  which  Is  not  an  Issue  in  the  case." 
In  this  construction  we  do  not  agree.  Hunt- 
er V.  Montana  Central  By.  Co.,  22  Mont.  S^, 
67  Pac  140. 

[16]  Instruction  No.  11  was  objected  to  up- 
on the  trial  solely  because  there  was  no  evi- 
dence, as  contended  by  appellant,  to  support 
the  instruction,  and  nothing  to  show  whether 
or  not  plaluUff  liad  any  notice  of  the  alleg- 
ed defects  in  the  walk.  We  think  a  reading 
of  the  portion  of  the  testimony  set  forth  in 
this  opinion  will  disclose  that  there  was  sufli- 
cicut  testimony  by  plaintiff  Iierself  to  justi- 
fy this  Instruction. 

[18-17]  Instruction  No.  12,  under  the  testi- 
mony, might  well  have  been  omitted;  but 
we  fall  to  find  where  any  prejudice  to  plain- 
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tUTa  ri^ts  oonld  follow  from  the  glTlnc  o< 

the  same. 

No  error  appearing  In  tlitf  ndlnga  of  tbe 
trial  court,  the  motion  tor  new  trial  ahoald 
bave  been  denied.  The  Judgment  and  order 
appealed  from  are  affirmed. 

Affirmed. 

BitANTLT,  a  J.,  and  HOLLOWAT,  PAT- 
TEN, and  COOPER,  JJ..  amcnr. 


DUMHAU  T.  BOKBL,    (No.  22UB.) 
(Snprenie  Court  of  Kanua.    Oct  11,  tdld.) 

(SyUabu*  fiy  the  Court.) 

1.  Appeal  and  ekbob  «s9796(4)— Refusal 
to  dba2ft  a  niw  teial  not  bktxiwabix 
without  ab8tbact  ot  etidenok. 

A  judgment  refusing  to  grant  a  new  trial 
oa  the  ground  of  •  newly  discorered  evidence 
will  not  be  reversed,  where  the  erldenea  In- 
troduced at  the  trial  is  not  abstracted,  and 
there  is  nothing  In  the  abstract  to  show  cleaiv 
ly  that  the  newly  discovered  evidence  was  not 
cumulative. 

2.  New  trial  «=3l02(l),  140(S>— Fon  hewlt 

DmCOVBBEn  IVIDERCE  nBHIED  Uff  ABSEHCB 
OF  niUQEROI. 

Before  a  new  trial  can  be  property  grant- 
ed <ai  the  ground  of  newly  discovered  evidence, 
the  applicant  must  show  affirmatively  that 
the  failure  to  obtain  it  so  as  to  produce  It  at 
the  trial  was  not  doe  to  his  own  want  of  dili- 
ffence.  Evidence  that  the  defeated  party  did 
not  know  of  the  tact  relied  on  until  after  the 
trial,  when  be  was  told  of  it  by  his  attorney. 
Is  insufficient,  because  it  fails  to  show  a  sim- 
ilar ignorance  on  the  part  of  his  attorn^. 

'  (Additional  SvOahu  by  BditorM  Btaff.) 

3.  New  tbiai,  4t=s»102(6)— Nbwlt  disootbbed 

EVIDENCE  BT  WrTNESSBi  AT  TBtAL  INSUFFI- 
CIENT CAUSE. 

As  a  rule,  newly  discovered  evidence  can- 
not be  presented  by  witnesses  who  testified  at 
the  original  trial,  and  a  very  strong  case  must 
be  mode  out  to  justi^  a  new  trial  by  tlieir  ad- 
ditional testimony. 

Appeul   from   District  Court,  Shawnee 

County, 

Action  by  W.  H.  Dnntiam  against  A.  Bokel. 
Judgment  for  plalnlift,  and  Pendant  ap* 
peals.  Affirmed. 

P.  H.  Forbes  and  Tlnkham  Veale,  botb  of 
Topeka,  for  appellaut. 

Jamison  ft  Jamison,  of  Topeka,  for  appel- 
lee. 

MABSHAIiL,  J.  This  action,  one  for  a 
real  estate  agent's  commission  for  efTecting 


an  exchange  <tf  real  pruyarlj,  reaiflted  In  a 
Jodgmoit  In  favor  of  the  idalndfl  for  ^3S0, 
and  the  defendant  appeala. 

No  evidence  given  at  the  trial  Is  abstract- 
ed, apA  it  does  not  appear  that  there  la  a 
transcript  of  the  evidence.  A  motion  fbr  a 
new  trial,  on  the  grom^  of  newly  discovered 
evidence^  was  filed,  and  waa  dmied.  The 
ody  qneation  presented  arises  on  the  order 
denying  that  motion. 

Affidavits  wem  need  on  the  hearing  of 
t3ie  motion.  These  affidarits  showed  Uiat 
the  plaintlfE  vnis  acting  as  the  agent  of  the 
defendant,  and  of  Mrs.  I.  W.  Waldron,  the 
party  with  whom  the  pUintllt  brovght  about 
a  verbal  contract  for  the  exchange  of  peep- 
ertj  with  the  d^endant;  that  neither  Mrs. 
Waldron  nor  the  d^endant  knew  Oiat  the 
plaints  Trn.B  acting  aa  ^^t  for  the  oUier; 
and  ttaX  the  defendant  "did  not  know  ct  any 
sDch  facts  until  after  the  trial  •  •  • 
when  he  was  Informed  of  said  fihct  by  fils 
attomey.**  No  farth^  ahowlng  of  diUgrace 
on  the  part  ot  the  defendant  was  mad& 

The  plaintiff  asserts  that  Mrs.  Waldron 
wtu  a  witness  on  the  trial ;  that  in  the  ab- 
sence of  the  evidence  Qiere  Is  no  way  of 
knowing  ttiat  the  matt«-  was  not  then  flilly 
disclosed;  and  Qiat  Mrs.  Waldron  **foId  all 
she  knew,  and  all  fliat  was  true  at  the  time, 
concerning  the  transaction,  and  nottilng  has 
devel(9ed  since  the  trial  that  waa  not 
brou^t  ont  at  that  ttmei." 

[1]  1.  Because  none  of  the  eridence  intro- 
duced at  the  trial  is  abstracted,  and  because 
there  Is  no  statement  in  the  abstract  that 
the  evidence  presented  at  the  hearing  of  the 
motion  was  not  cumulative,  this  court  cannot 
say  that  the  newly  discovered  evidence  was 
not  cumulative.  If  the  evidence  was  cumu- 
lative, it  would  not  require  the  granting  of 
a  new  trial.  Sheahan  v.  Kansas  City,  102 
Kan.  252.  169  Paa  957. 

[I]  2.  A  further  fatal  difficulty  with  the 
d^endant's  contention  Is  that  there  was  no 
sufficient  showing  of  diligence  on  his  part. 
The  statute  authorizes  a  new  trial  "for 
newly  discovered  evidence  material  for  the 
party  applying,  which  he  could,  not,  with 
reasonable  diligence,  have  discovered  and 
produced  at  the  trial."  Civ.  Code,  S  306.  Gen. 
St  1915,  S  7205.  It  has  been  repeatedly  held 
that  diligence  must  be  affirmatively  shown. 
Carson,  Pirie,  Scott  &  Co.  v.  C.  U.  Hendowm 
&  Co.,  34  Kan.  404,  8  Pac.  727. 

The  only  evidence  on  the  subject  here  was 
the  statement  in  the  defendant's  affidavit 
that  he  did  not  know  the  facts  referred  to 
until  after  tbe  trial,  when  he  was  informed 
of  them  by  tils  attorney.  It  Is  not  always 
easy  to  show  affirmatively  that  no  step,  whlCh 
ought  to  have  been  taken  to  discover  a  par- 
ticular fact,  waa  omitted ;  but  the  statemoit 
that  the  defendant  learned  of  the  matter 
after  the  trial  through  hla  attorney  natuial- 
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ly  suggests  the  inquiry  as  to  when  his  attor- 
ney first  knew  of  It.  It  has  been  held  that 
evidence  that  the  attorney  In  a  case  did  not 
know  of  a  fact  raises  no  Implication  that  bis 
ellent  did  not  (Morgan  t.  Bell,  41  Kan.  346, 
21  Pac.  256) ;  ai^  It  seems  equally  clear  that 
want  of  knowledge  by  the  client  does  not 
Imply  a  similar  ignorance  on  the  part  of  his 
attorney,  through  whom  he  finally  receives 
the  information.  Of  course,  if  the  newly 
produced  evidence  was  known  to  the  defend- 
ant's attorney  at  the  time  of  the  trial.  It  can- 
not be  made  the  basis  of  granting  the  motion. 

[8]  If,  as  the  plahitiff  asserts,  Mrs.  Wald- 
ron,  by  whom  the  defendant  proposed  to 
prove  the  newly  discovered  facts,  testified  at 
the  trial,  the  circumstance  affords  ai^  addi- 
tional reason  for  requiring  a  full  showing  of 
diligence  on  his  part.  "As  a  rule,  newly  dis- 
covered evidence  cannot  be  presented  by 
means  of  witnesses  who  testified  at  the  orig- 
inal trial,  and  a  very  strong  case  must  be 
made  out  to  Justify  a  new  trial  by  the  addi- 
tional testimony  of  sticb  wltnessee."  20 
Standard  Encyc.  of  Proc.  675.  . 

The  Judgment  Is  affirmed. 

AU  the  Justices  concarrlng. 


GXOOtJX  T.  MOORB  at  aL   (No.  22066.) 
(Supreme  Court  of  Kansas.    Oct  U,  1819.) 

(ByVabua  by  <he  Oowi.) 

1.  BiLU  AND  NOTES  «=»368— COBPOBATtONS 
«=»387<2)— RIGHT  OF  CmZBN  TO  qUlSTION 

vAUDrrr  of  nsFOBiE  of  cozxatbkax.  secu- 

BTTT  A3  T7LTBA  VXRB8  —  CklNBIDSRATION  — 

Good  FArrn. 
The  plaintltf  was  the  holder  of  the  note  of 
a  realty  company,  which  was  secured  by  deposit 
of  collateral,  consisting  of  notes  to  the  amount 
of  $15,000,  and  of  the  valoe  of  $15,000.  A 
railrnad  company  then  secored  the  note  of  the 
realty  company  by  deposit  of  collateral  consist- 
ing of  notm  of  the  face  valae  of  f6,50(^  wUch 
wore  exchanged  and  substituted  for  the  other 
eeliateral  notes.  Among  the  notes  deposited 
by  the  railroad  company  was  one  given  t^e 
railroad  company  by  the  defendant.  It  was 
complete  and  regular  on  Its  face,  and  was  not 
dishonored  or  overdue;  but  it  bad  been  procur- 
ed by  fraud,  and  was  negotiated  in  violation  of 
a  restrictive  agreement.  Held:  (a)  The  plaintiff 
gave  value  for  the  defendant's  note;  (b)  the 
defendant  was  not  at  liberty  to  assert  that 
deposit  of  c^lateral  security  by  ^e  railroad 
company  for  the  debt  of  the  Kalty  company 
was  void  because  ultra  vires;  (c)  the  fact  that 
one  corporation  was  securing  the  debt  of  an- 
other did  not  chfarge  the  plaintiff  with  notice 
of  infirmity  in  the  instrument  or  defect  in  the 
railroad  company's  title;  (d)  such  fact  did  not 
render  acceptance  of  the  instrument  by  the 
plaintiff  an  act  of  bad  faith,  or  otherwise  de- 
■prive  him  of  the  character  of  a  bolder  in  due 
course. 
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2.  BZLU  Aim  HOTBB  4S»337— "BAD  FATTH," 
AS  U8KD  IN  NEOOTIABU  IlfVTBUMEnTB  LaW, 
UEANB  BAD  FAITH  IN  FACT. 

The  "bad  faith"  which  is  referred  to  hi  sec- 
tion 6R  of  the  Negotiable  Instruments  Law» 
and  which  Is  the  antltbesis  of  the  good  faith 
referred  to  in  section  59,  is  bad  faith  in  fact, 
derived  by  Inference  of  fact,  as  distinguished 
from  Inference  of  law,  and  tthe  substantial 
equivalent  of  fraud. 

[Ed.  Note.— For  other  deflnitloBs,  see  Words 
and  Phrases,  First  and  Second  Series,  Bad 
Faith.} 


(AimoMl  ByTUOmt  hy  fldttortel  Bimff.) 

3.  EnniNCi  «=3S0C1)  —  PBBsuicFnoir  that 
roBKioN  law  n  sake  ab  iaw  of  fobuh. 

Where  there  Is  neither  pleading  nor  proof 
to  the  contrary,  Uie  presumption  is  that  the 
law  of  Colorado  Is  the  same  as  the  law  of  Kan- 
sas. 

4.  Bnxs  AND  Nom  433327— POLXCT  Of  Kb- 
aOTZABUc  Inbzbuhbntb  Law  to  raoHors 

FBEE  HOTEUEHT  OF  NKOOTIABLE  FAPEB.  ' 

It  is  the  policy  of  the  Nc«otiaUe  Instioi- 
ments  Law  to  protect  and  to  promote  the  free 
movement  of  negotiable  paper  In  trade  and  com- 
merce, and  a  holder  has  the  privileges  of  a 
holder  in  doe  course,  other  requirements  being 
fulfilled,  unless  in  acquiring  the  'paper,  or  un- 
less in  his  attitude  toward  the  maker,  who  has 
defenses,  he  act  In  saeh  bad  faitb  that  his  con- 
duct is  substantially  equivalent  to  band. 

Appeal  from  District  Court,  Sedgwick 
Oouaty. 

Action  by  J.  F,  Glgonx  against  W.  D. 
Moore  and  another.  Verdict  and  judgment 
for  plain  tiff,  and  defendants  appeal.  Af- 
flrmed. 

Kos  Harris  and  V.  Harris,  both  of  Wlch- 
iU,  and  W.  W.  Sdiwlnn,  of  Wellington,  for 
appellants. 

Brown  &  Brown,  of  Wichita,  and  Danforth 
ft  Karanftugh,  of  Denver,  Colo^  for  aj^peUee. 

BTJRCH,  7.  The  actlcm  was  one  by  the 
Indorsee  of  a  promissory  note,  to  recover 
from  the  maker.  The  defense  was  that  the 
note  was  procured  by  fraud,  that  uegotlatlm 
to  the  plalntitE  was  in  violation  of  an  agree- 
ment, and  that  Oie  plaintiff  was  not  a  holder 
in  due  course.  The  verdict  and  Judgment 
were  for  the  plaintiff,  and  the  defendant 
appeals. 

The  Denver,  Laramie  &  Norttiwestem  -Rail- 
road Company  was  a  corporation  on;anlzed 
tas  the  purposes  Indicated  by  Its  name. 
Three  subEddlary  corporations  were  organised 
for  purposes  related  to  the  railroad  proj- 
ect. They  were  the  Denver  &  Laramie  Real- 
ty Company,  the  Northwestern  I^ind  &  Iron 
Compuuy,  and  the  Colorado  &  Wyoming  Coal 
Company.  The  fonr  companies  had  snue  di- 
rectors in  common,  and  had  offices  with  a 
common  lobby  on  the  same  floor  of  a  building 
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In  DenTer,  Golo.  O.  S.  Jobiwm  wu  pieitdent 
of  ttw  roUnwd  company,  was  a  dlrdebw  of 
the  realty  company  and  the  Inm  company, 
and  waa  "fiscal  agentf*  of  all  the  companies. 

Tbe  plahitUF  Ured  at  Qme^ej,  Oola,  and 
was  freight  agent  of  the  railroad  company 
at  tireeley.  He  was  a  stockholder  of  the  rail- 
road company  and  of  the  realty  company. 
He  bad  a  pass  over  the  railroad,  and  fre- 
quently visited  the  Denver  office.  He  took 
Bome  part  In  Qie  business  of  tbe  railroad  and 
allied  companies,  and  on  one  occacdon  acted 
as  a  member  of  a  committee  to  examine  tbe 
affairs  of  tbe  raUroad  company  and  make  a 
r^rt  intoided  tar  general  drcnlatlon.  He 
signed  what  was  ^veu  him  to  sign,  as  a 
"kind  of  bill  of  bealtb  for  tbe  railroad,"  be- 
lieving "eveiytbbig  was  all  right  and  In  good 
shape,  and  the  head  (^cers  were  d<^ng  their 
best" 

At  tbe  solicitation  of  Johnson,  the  plain- 
tiff made  advancements  of  money,  by  checks 
to  the  realty  company,  amounting  to  $6,000, 
and  a  note  for  that  amount  was  given  the 
plaintiff  by  the  realty  company.  J<dmaon 
said  lie  wanted  tbe  money  for  the  railroad 
company,  but  tbe  plaintiff  could  have  the 
note  of  any  company  be  desired.  Johnson 
suggested  tbe  realty  company,  and  because 
the  plaintiff  owned  |5,000  of  its  stock,  he 
took  the  note  of  tbe  realty  company.  Tbe 
plaintiff  understood  tbe  money  was  going  to 
tbe  realty  company  on  its  bo(^  and  tbat 
it  would  go  round  and  keep  tbe  books 
stral^t,  and  Johnson  would  get  tbe  money 
and  use  it  for  tbe  railroad  company.  Tbe 
note  was  secured  by  a  deport  ot  notes 
amounting  to  915<000,  payable  to  the  irm 
company,  given  by  a  man  named  Falling. 
Afterwards  tbe  plaintiff  bought  stodc  of  the 
Iron  company  to  tbe  amount  of  92,000. 

Bepresentatives  of  the  railroad  company 
came  to  Wichita,  Kan.,  on  a  money-raising 
campaign.  By  means  of  representations 
which  were  not  refuted  at  the  trial,  and 
which  need  not  Illuminate  these  pages  with 
their  dazzle,  the  defendant  and  others  were 
induced  to  give  notes  to  the  railroad  com- 
pany. Some  of  the  representations  were  not 
actionable  because  they  contradicted  essen- 
tial terms  of  the  instruments,  and  some  of 
the  representations  were  not  proved  at  tbe 
trial;  but  there  was  an  agreement  that  tbe 
notes  should  not  be  negotiated,  except  to  a 
specified  trust  company,  for  a  wccllied  pur- 
pose. The  defendant's  note  was  for  |1,000, 
and  was  dated  September  8,  1911.  In  1912 
the  defendant  became  a  director  of  the  rail- 
road company. 

On  September  13,  1911,  the  defendant's 
note  come  into  tbe  hands  of  tbe  plaintiff 
under  these  circumstances:  Tbe  Falling 
notes  were  good,  and  were  about  to  be  paid. 
In  order  to  keep  the  money  In  bis  clutches, 
Johnson  told  the  plaintiff  tbe  Falling  notes 
,were  <^  no  account ;  but  be  bad  some  gilt- 
''edged  Kansas  paper,  which  he  'would  turn 


over  to  aecutt  Qie  plalntlfl's  realty  company 
note.  In  place  of  the  Failing  notes.  Snbstl- 
tuUm  of  Kansas  notes  to  ttie  amount  of 
96,600,  in<3uding  the  note  sued  on,  was  made 
for  Failing^  notes,  wtakb  were  afterward 
paid. 

[1]  Aa  a  i^rt  of  tbe  defense  Cbat  tlie  idain- 
tfS  was  not  a  holder  In  due  course,  the  an- 
swer alleged  that  tbe  d^oidant's  note  was 
delivered  to  the  i^lntlff  without  any  con- 
sideration passing  fnnn  tbe  plaintiff  to  tiw 
railroad  company.  In  uiotber  part  of  the 
answer  Oie  defendant  described  Just  what 
occurred.  Tbe  detteidanfa  note,  and  otber 
Kansas  notes,  were  exdianged  and  substi- 
tuted for  tile  Failing  notsa.  Tbe  goieral  al- 
legation, la  oontndled  by  tbe  deteiled  state- 
ment of  facts.  Section  82  of  the  Negotiable 
Instruments  Law  defines  value  as  any  consid- 
ers ticm  sufficient  to  support  a  simple  contract 
Gen.  BtetlBU^  16652.  Consideration  ispres- 
ent  in  an  exidiange  of  one  set  of  notes  for  an- 
other, to  the  flame  extent  as  if  cash  were 
paid,  and  a  valuable  coudderation  did  pass, 
as  a  matter  of  law  and  of  fact,  from  tbe 
plaintiff  to  the  railroad  company. 

The  obligation  secured  was  that  of  the 
realty  company.  Tbe  security  was  furnished 
by  tiM  railroad  company.  Assnmlng  that  one 
corporation  is  not  ptinnltted  to  aecnre  tbe 
debt  of  another,  tiie  plaintiff  seems  to  re- 
gard tbe  assumed  fact  as  effecting,  in  some 
way,  valuable  consideration.  Bestrlction  of 
corporate  power  is  one  thing,  and  poisldera- 
tlon  Is  anotiier.  Whether  or  not  the  rail- 
road co^ipany  acted  within  Its  corporate  pow- 
er, tbe  plaintiff  gave  it  the  Falling  notes, 
actually  worth  $16,000,  for  tbe  Kansas  notes 
ot  tbe  face  value  of  96,600,  which  certainly 
constituted  consideration. 

Tbe  defendant's  main  contoatlon  is  tbat, 
since  tbe  railroad  company  was  not  Indebted 
to  tbe  plaintiff  on  tbe  note  of  tbe  realty  com- 
pany, the  railroad  company  lacked  corporate 
power  to  secure  the  note  of  the  realty  com- 
pany. From  this  premise  three  condosions  are 
drawn:  First,  the  deposit  of  tbe  defendants 
note  by  the  railroad  ccMupany  to  secure  tbe 
realty  company's  note  was  contrary  to 
public  policy,  Illegal  and  vt^di  second,  tbe 
plaintiff  bad  notice  of  the  defect  in  tbe  rail- 
road ocKupany's  title;  third,  tbe  plaintiff  did 
not  acquire  fba  paper  In  good  faith,  ^is 
theory  was  fully  presented  In  tbe  answer  bgr 
proper  allegatl9ns. 

The  first  condudon  Is  <me  wbldi  the 
plaintiff  has  no  stendlng  to  deduce,  because 
tiie  premise  Involves  a  matter  between  tbe 
corporation  and  t2ie  stete,  not  open  to  collat- 
eral Inquiry  by  private  persons.  Harris  v. 
Gas  Oo.,  76  Kan.  750,  02  Fac.  1123,  IE  L. 
B.  A.  (N.  S.)  U71. 

Tbe  second  conclndi(m  Is  unsound.  Tbe  Ne- 
gotiable Instruments  Law  reads  as  follows: 

"The  title  of  a  person  who  negotietes  an  in- 
strument is  defective  witbin  the  meaning  of 
this  act  whei  he  obtained  the  instrument,  or 
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any  si^atare  thereto,  hy  fraad,  daress,  or  force 
And  fear,  or  other  ti&lawfal  meaiis,  or  for  an 
illegal  conrideration,  or  vheo  he  negotiates  it  In 
breach  of  faith,-  or  under  sach  circnmBtancea  as 
amount  to  a  fraud. 

"To  constitate  notice  of  an  iafiroiltr  in  the 
instrument  or  defect  In  the  title  of  the  pravon 
negotiating  the  same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of 
the  infirmitr  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  Instrument 
amotmted  to  bad  faith." 

Gen.  Stat.  1015,  K  6583. 

The  notice  contemplated  by  the  statute 
is  of  two  kinds — actual  knowledge  and  fac- 
tual knowledge.  Actual  knowledge  is  knowl- 
edge of  the  very  defect  In  title— In  this  in- 
stance, fraud  on  the  maker  In  procuring  and 
In  negotiating  the  instrument  Factual 
knowledge  is  knowledge  having  a  relation  to 
the  same  subject,  defect  of  title,  and  the 
bad  faith  referjred  to  is  bad  faifh  in  respect 
to  that  subject  The  defendant  set  the  paper 
afloat  and  the  plalntUT  owed  him  no  duty  to 
inquire  under  what  circumstances.  There 
was  nothing  about  the  note  to  siiggest  that 
the  railroad  company  did  not  hold  It  free 
from  all  defenses  and  free  from  all  restric- 
tions on  negotiation.  Knowledge  on  tiie  part 
of  the  plaintiff  that  the  railroad  company 
was  securing  the  debt  of  the  realty  company 
was  not  knowledge,  either  actual  or  factual, 
tliat  the  secuTit7  itself  was  tainted,  or  tliat 
Its  negotiation  was  tainted.  The  two  sub- 
jects bear  no  relation  to  each  other,  and  sug- 
gestion of  one  has  no  tendency  whatever  to 
awaken  the  mind  to  the  other.  Conceding 
the  railrdad  company  was  diverting  its  as- 
Eets  to  uses  not  permitted  by  Its  charter,  to 
the  detriment  of  its  stockholders,  the  aues- 
tlon  was:  DM  the  plalntUI  have  notice  of  the 
fraud  In  procuring  the  paper,  or  notice  of  the 
restriction  on  Its  negotiation?  The  fact  that 
the  railroad  company  was  securing  a  debt 
not  Its  own  bore  no  relerancy  whatever  to 
that  question. 

The  third  conclusion  is  likewise  unsound. 
The  Negotiable  Instruments  Law  defines  bol- 
der In  due  course  as  follows: 

"A  holder  In  dne  course  Is  a  holder  who  has 
taken  the  instrument  under  the  following  con- 
ditims:  (1)  That  it  Is  eomidete  and  n^ulsr 
upon  its  face;  that  he  became  the  holder 
of  it  before  it  was  overdue,  and  withont  notice 
that  it  bad  been  prevloaslj  dishonored,  If  such 
was  the  fact;  (3)  that  he  took  It  in  good  faith 
and  for  value;  (4)  that  at  the  time  it  was  ne- 
gotiated to  him  he  had  no  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it"  Neg.  Inst  Law, 
I  69;  Gen.  Stat  1916,  |  6670. 

In  this  Instance  the  note  was  complete  and 
regular  on  Its  &ce,  the  plaintiff  became  hold- 
er before  It  was  overdue,  It  had  not  been 
previously  dishonored,  the  plaintiff  paid  Tal- 
lin and  ha  was  without  notice  of  infirmity 


In  the  Instmment,  or  defect  in  the  title  of  the 
person  negotiating  It.  The  plaintiff  ponessed 
every  qualification  of  a  holder  in  due  course, 
unlera  the  fact  that  the  railroad  company 
was  securing  the  debt  of  another  company 
derived  the  transaction  of  the  quality  of 
good  faith  on  his  part  Leaving  at  one  side 
.the  fact  that  the  defendant  Is  not  privHeged 
to  usurp  a  prerogative  whldi  the  state  does, 
not  share  with  Individuals,  by  questioning 
the  propriety  of  the  transaction,  acceptance 
of  security  frcnn  cm  corporation  for  the  debt 
of  another  does  not,  of  itself,  ctnutltute  bad 
faith. 

The  railroad  company  may  have  been  act- 
ing under  express  charter  authority,  or  It 
may  have  been  ezerclGdng  a  power  le^timate- 
ly  Implied  from  the  charter  grant  One  cor- 
poration may  lawfully  0ve  security  for  the 
debt  of  another.  Such  an  act  may  be  oa  am- 
ple consideration,  moving  from  the  company 
whose  debt  Is  secured,  or  may  be  In  direct 
and  Immediate  furtherance  of  the  interests 
and  objects  of  the  corporation  supplying  the 
security.  It  Is  a  matter  of  common  knowl- 
edge that  nnlmpeachable  transactions  of  that 
cliaracter  are  frequent  In  the  course  of  pres- 
ent-day corporafte  business.  The  plaintiff 
rested  under  no  duty  to  any  one  to  Investi- 
gate the  circumstances  and  dedde,  at  his  per- 
il, whetiier  or  not  the  railroad  company  was 
tran^rescdng  the  limit  of  its  power.  He  was 
protected  In  any  event  If  the  railroad  com- 
pany were  not  permitted  to  secure  the  debt 
of  the  realty  company,  the  state  might  ad- 
minister proper  correction  to  the  railroad 
company ;  but  the  railroad  company  could  not 
repudiate  the  transaction,  and  the  debt  would 
be  secured  as  effectually  as  if  the  railroad 
company  possessed  requisite  capacity.  Har- 
ris V.  Gas  Co.,  supra.  Here,  as  in  case  of 
notice  of  infirmly  In  the  Instrument  or  de- 
fect In  title  of  the  holder,  bad  fnlth  Is  bad 
faith  in  fact— bad  faith  derived  by  inference 
of  fact,  as  distinguished  from  Inference  of 
law.  Here,  as  In  case  of  notice  of  In- 
firmity or  defect  In  tlUe,  failure  to  use  or- 
dinary diligence  In  following  up  suggestive 
fact^  or  facts  arousing  suspicion,  is  not  suf- 
ficient. Bank  v.  Beid,  8Q  Kan.  245,  120  Pac. 
339.  The  expression  found  in  the  old  law 
of  bills  and  notes,  "usual  course  of  business." 
is  not  found  In  the  section  of  the  Negotiable 
Instruments  Law  quoted.  Actual  bad  faith 
is  essential,  Unless,  therefore,  the  security 
transaction  were  not  in  truth,  what  it  pur- 
ported to  be,  and  the  plaintiff  were  inten- 
tionelly  colluding  In  misappropriation  of  the 
corporate  assets,  or  were  resorting  ta  some 
deceitful  practice  or  device  or  were  other- 
wise acting  from  reprehensible  motives,  to 
achieve  some  unconsdenUona  or  unjustifiable 
result  he  was  not  guilty  of  bad  faith.  The 
naked  fact  that  one  corporation  furnished 
security  for  tibe  debt  of  another  was  not 
enough. 

Admitting  for  th»  momoit  that  a  corpora- 
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tlOD  exceeding  Its  power  by  giving  aeciultr 
for  tbe  debt  of  another  might  plead  ultra  Tir- 
es, acceptonce  of  the  security  does  not,  alone, 
spell  fraud  on  t^e  part  of  tbe  taker.  The 
transaction  Is  merely  irregular,  in  tbe  8«»e 
that  it  Is  not  according  to  general  business 
cnstom.  Because  It  is  not  according  to  the 
usual  course  of  business,  the  taker  of  the  se- 
curity is  put  upon  Inquiry  respecting  Uie  cor- 
poration's actual  aothority.  If  he  accept  the 
security  wltboat  inquiry,  the  corporation  may 
interpose  Its  defense;  but  he  is  not  <^rgeable 
with  that  moral  delinqnoicy  which  is  essen- 
tial to  actual  bad  faith.  When,  as  in  this  In- 
stance, tlie  corporatiw  does  not  complain, 
and  the  question  of  ultra  vires  Is  raised  by  a 
private  person,  disqnalifled  to  do  so,  it  is 
quite  obvious  bad  fiUth  most  be  established 
by  proof  of  something  more  th^  the  fact 
that  one  corpwatlon  secares  the  debt  of  an- 
other. 

[3, 41  Since  there  was  neither  pleading  nor 
proof  to  the  contrary  the  presumption  Is  the 
law  of  Colorado  Is  the  same  as  Qie  law  of 
Kansas.  Sections  of  the  Negotiable  Instru- 
ments Law  which  have  been  quoted  are,  how- 
ever, tbe  same  as  the  corresponding  sectl<ms 
of  the  Negotiable  Instruments  Law  of  Oolora- 
da  It  Is  the  policy  of  the  Negotiable  Instra- 
ments  Law  to  protect  and  to  jwomote  the  free 
movement  of  negotiable  paper  In  die  duumels 
of  trade  and  commerce,  and  a  holder  is  enti- 
tled to  the  privilc«ra  of  a  holder  In  due 
coarse,  other  reqiUrements  being  fulfilled* 
unless  in  acquiring  the  paper,  or  unless  in  his 
attitude  toward  the  mater,  who  has  defenses, 
he  act  in  such  bad  faith  ttut  his  conduct  is 
substantially  equivalent  to  fraud*. 

[2]  In  discharging  tlie  burden  of  proving 
he  was  a  holder  in  due  course,  fraud  in  pro- 
curing and  n^otlatlng  the  paper  being  tac- 
itly recognized,  the  plalutiff  produced  evi- 
dence tending  to  show  the  four  corporatI<ms 
which  have  been  named  were  allied  In  inter- 
est in  the  railroad  project,  and  were  in  the 
habit  of  borrowing  from  each,  other,  and  of 
exchanging  assets  and  ndlateral  for  tiieir 
common  braefit  Such  transactions  were  ad- 
Justed  by  a  system  of  bookkeeping,  and  were 


ultimately  clnred  on  tbe  books  of  Oie  rail- 
road company.  Tbe  various  boards  of  direc- 
tors were  fully  C(«nlzant  ct  the  pracUce^  and 
made  no  objection,  and  after  tbe  practice  had 
become  established  st^  ware  initiated  to 
make  the  corporate  records  of  tbe  various 
companies  formally  correspond,  "nie  court 
instructed  the  jury  In  tbe  light  of  tlils  evi- 
dence. Error  is  assigned  in  reflect  to 
the  .admis8l<m  of  portions  the  evidence, 
in  respect  to  Instructtou  giv^  and  in 
respect  to  the  refusal  of  the  court  to  in- 
Btract  the  jnry  according  to  the  def«idant*s 
theory  of  the  case,  wM<di  has  been  comddered 
at  length.  It  Is  not  necessary  to  examine  the 
assignments  of  error  In  detaiL  The  plaintiff 
was  not  obliged  to  extend  his  proof  as  he  did, 
and  tt^t  feature  of  the  trial  may  be  disre- 
garded. There  is  no  contention,  and  under 
evidence  properly  admitted,  and  not  disputed, 
there  could  be  no  serious  contention  that  the 
plaintiff  knew  of  tba  fraud  In  procnrlng  and 
n^Eotlatlng  the  note,  or  was  oQierwise  gidlty 
of  bad  faith.  The  facts  upon  which  the  de- 
fendant relied  as  establishing  bad  faith  were 
not  Buffldent  for  the  purpose. 

It  is  not  necessary  to  review  ti»  cases  cited 
by  the  defendant  Those  firom  other  states 
discuss  matters  upon  which  this  court  has  ez- 
preued  itself.  Those  from  this  state  are 
either  dlstlngulBhabl^  or  else  not  authorita- 
tive. In  this  Instance  the  corporation  was 
not  one  whose  constltntfon  was  sndi  dat 
It  could  not,  under  any  drcumstances,  give 
security  for  tbe  debt  of  another.  In  ^vlng 
the  security,  the  officers  of  the  C(ffporatl<Hi 
acted  in  its  behalf  hi  a  corporate  matter,  and 
not  for  personal  advantage  in  tjieir  own 
private  bu8ineB&  The  plalhtlff  gave  value 
for  the  security  he  received,  and  the  corpo- 
ration is  not  complaining.  Swne  expressions 
in  nxne  of  the  earlier  cases  must  be  r^arded 
as  modified  by  the  dedslcm  in  the  case  of 
Harris  v.  Gas  Oo.  In  none  of  the  cases  dted 
was  tbe  Negottable  Uistruments  Law  involv- 
ed. 

The  Judgment  of  tbe  district  court  Is  af- 
firmed. 

AH  the  Justices  concurring. 
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BULLOCK  ^.  TAKIMA  VALLEY  TBANSP. 
GO.  at  bL  (No.  1529S.) 

(Supreme  Ckiurt  of  WaflUncton.  Oct  10, 1918.) 

1.  BoimDAUES  «»S(3)  —  MOTTTnCBNTS  OON- 
not  OVKB  KBIXS  AND  BOUITDS. 

Where  a  deed  described  the  lands  hf  metes 
and  boands  so  as  to  extend  into  a  hii^wa^,  be- 
yond  Its  sonth  line,  and  farther  described  the 
land  as  nmning  to  sudi  sovth  line,  the  latter  de- 
scription, bein4r  by  laonvaient,  must  control 
over  that  by  metes  and  boondSL 

2,  CouHTiBS '  «»213— SuniciKiraT  or  nones 

OF  PEBBONAL  imUBIBB  NOT  DKlCARDXIlO  PAT- 
MEIfT. 

A  notice  of  claim  for  pers<mal  injuries  serv- 
ed upon  the  board  of  cooaty  commissioners,  but 
not  maldng  demand  for  payment,  held  sufficient, 
in  view  of  Rem.  Code  1915.  8  3909,  relating  to 
appealff  from  county  commissioners,  and  provid- 
ing that  nothing  therein  shall  be  construed  to 
prevent  claimant  from  enforcing  collection  by 
dvil  action  within  three  months  after  the  daim 
has  been  dlsalloved. 

8.  Counties  4=»218— Pbssuvption  or  bxjzo 

IXON  OF  CLAIU  ON  rAIX.UBE  TO  ACT. 

Although  a  county  cannot  be  sued  without 
legislatiTe  permission,  under  Ron.  Code  1916,  f 
8909,  requiring  actions  on  claims  to  he  brooi^t 
within  three  months  of  their  dissllowanee,  whore 
the  county  conunissioners  have  failed  to  act 
within  a  reasonable  time  after  presentatioD  of 
claim,  it  will  be  conclusively  presumed  as  a  mat- 
ter of  law  that  they  have  rejected  the  claim,  and 
7  months  is  more  than  a  reasonable  time. 

4.  GouNins  «s»216— TuiE  or  rejeohoh  or 

CI.AIU  AS  ATIBOTZNO  BIOBT  Or  ACTION. 

In  an  action  against  a  county  for  personal 
injuries,  a  contention  that  a  claim  must  be  con- 
sidered as  rejected  where  the  commissIonerB  fail- 
ed to  act  within  three  months  after  it  was  filed, 
BO  that  a  suit,  brought  seven  months  thereafter, 
was  not  brought  within  the  three  months  after 
rejection,  as  required  tv  Bern.  Code  1916,  I 
3809,  cannot  be  nidield,  alnoe  the  claim  would 
be  considered  as  rejected  from  the  time  dalmant 
elected  to  sue^  and  county  cannot  take  advan- 
tage of  Its  own  wrong. 

6.  Apfkal  and  bbbob  ^s>11^  —  WaoNaruL 

ADMISSION  OF  EVIDRNOB  AT  INSTANOB  Or  CO- 
DEFBNDANT  BEVBBSIBU. 

A  plaintiff  cannot  answer  an  objection  of 
one  defendant  that  photographs  wrongly  intro- 
duced in  evidence  were  admitted  over  plaintiff's 
objection  and  at  the  instance  of  another  de- 
fendant since  each  party  is  entitled  to  a  fair 
trial,  and  must  bear  the  bttrdok  of  errros  result- 
Inf  to  Us  own  advantage. 

&  Etidbnce    4=s>369@)  —  ADuasioN  or 

PHOTOG&APHS  IN  ACTION  FOB  PEBSONAD  IN- 
JUBT. 

In  an  action  for  personal  injuries  resulting 
from  a  fall  on  a  sidewalk  brought  against  a 
county  and  a  railroad  company,  photographs  of 
other  parts  of  the  walk,  showing  its.  c<Hidition, 
would  be  admissible  to  show  notice  on  the  part 
of  the  county  of  the  particular  defect. 


VALLEY  TBAKSP.  CO.  641 

P.) 

7.  Tbial  «3207  —  iNstBTTonoN  txitpciva 

EVIDENCE  TO  PtTBPOSB  FOB  WHICH  ADUISSI- 
BLE. 

Where  in  personal  injury  action  photographs 
were  admlsrible  on  issa&  of  contributory  negli- 
gence but  not  to  show  defect  in  street,  court 
muBt  limit  the  evidniee  to  purpoae  fiw  wUdi 

admissible. 

8.  Evidence  <r=3l23(2)  —  Letteb  or  pbose- 

CUXINO  ATTOBNBT  AS  TO  BEPAIBS  TO  BIDE- 
WAI'K  INADMISSIBLE. 

In  an  action  against  a  county  and  a  railroad 
company  for  personal  injuries  resulting  from  a 
fall  fa  a  sidewalk  in  a  public  road  and  on  a  right 
of  way,  a  letter  of  a  deputy  prosecuting  attorney 
,foT  the  county,  written  15  months  after  the  in- 
jury, setting  forth  the  commissioners'  desire  that 
the  sidewalk  be  repaired  or  removed,  was  not  a 
part  of  res  g«ta^  and  could  not  Und  the  coun- 
ty, end  was  inadmlssthle  fbr  any  purpose. 

9.  HlGHWATS  «=S»1S7@>— GOUHTZ  VCSI  KEBF 
SIDEWALK  IN  BEASONABLT  GOOD  BXPAIB. 

In  view  of  Rem.  Code  1916,  |  951,  relating 
to  actions  against  the  county,  and  section  3890, 
authoriziux  the  commissioners  to  lay  out,  dis- 
continae,  and  alter  highways,  and  section  557S 
et  seq.,  giving  county  commissioners  supervision 
and  control  of  roads,  a  sidewalk  on  a  county 
road  is  a  part  of  the  road  authorized  by  law 
which  it  is  the  duty  of  county  to  keep  in  rea- 
sonably good  repair. 

10.  RAILBOADS  «=3ll4(l)-^yABIANCB  IN  AC- 
TION FOB  INJUBT  UPON  SIDEWALK  AT  CB08S- 
INQ  IMMATERIAL. 

In  an  action  against  a  county  and  a  railroad 
for  Injuries  by  a  defective  sidewalk  both  on  the 
right  of  way  and  the  highway,  the  submission 
of  the  ease  to  the  jury  on  the  theory  thst  the 
railroad  merely  had  a  statutory  right  to  cross 
the  highway  was  not  a  fatal  variance,  where 
complaint  alleged  that  the  railroad  owned,  con- 
trolled, and  maintained  the  right  of  way. 

11.  Raiuoads  «=396(1)— Common -law  dutz 
to  keep  up  sidewalk  at  cbossina. 

A  railroad's  duty  to  maintain  a  sidewalk 
toading  up  to  its  track  crossing  a  highway  is 
not  imposed  by  Rem.  Code,  i  8780  et  seq.,  which 
relate  only  to  stock  crossings,  nor  by  Laws  1807, 
p.  192,  giving  railroads  authority  to  cross  high- 
ways, but  is  a  duty  imposed  by  the  common  law. 

12.  Railboads  «s>95(6)— Duty  to  ^laintain 

POBTION  OF  HIOHWAT  AT  CB08SINO. 

The  common  law  imposes  the  duty  upon  a 
railroad  crossing  a  highway  to  maintain  that 
portion  of  the  highway  used  or  occupied  by  it, 
and  wh»e  tin  railroad  compjtny  made  a  fill  and 
replaced  a  sidewalk,  it  was  its  duty  tn  maintain 
such  walk  in  a  reasonably  safe  condition. 

13.  Tbial  «s»8^%,  New,  voL  8A  Key-No. 
Series— iNSTBiTCnoH  that  agbeement  of 

ten  JUBOB8  WAS  SUFFICIENT  PBOPEB. 

In  view  of  Rem.  Code  1916,  |  368,  provid- 
ing that  agreement  of  ten  jurors  Is  sufBdcnt  for 
verdict,  and  section  364,  relating  to  g«ientl  and 
special  verdicts,  upon  submitting  interrogatories 
which  with  their  answers  amounted  to  special 
verdicts,  any  ten  juron  nd^ht  answer  any  one 
of  the  interrogatories. 
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14.  Tmul  ^206(4,  B)  —  IifsnmonoH  that 

OONTBIBUTOBT  nEaLIGKITOE  UOWt  BE  PBOZI- 
lUTS  CAUSE  PSOPBB. 

Though  as  infltnxction  was  objectionable  ai 
tdling  file  jory  that  plaintUTs  mgUguioe  moat 
ba  "the  proximate  cana^'  aa  diatbigalahad  from 

"a  proximate  caoae'*  it  waa  not  improper,  whera 
the  court  waa  manifeatly  inrtrncting  as  to  the 
differeDce  between  proximate  and  remo^  cause, 
particularly '  where  there  was  another  inttruc- 
tlos,  properly  coverinf  contributory  nefligence 
and  pro^mate  aauab 

Department  2. 

Ai^teal  from  Superior  Conrt,  Taklma 
County;  Harcourt  U.  Taylor,  Judge. 

Action  by  UbUe  BuUodc  against  tbe  Yak- 
ima. VmWej  Transportation  Company  and 
anotber.  Judgment  for  idalntUt,  and  de- 
fendants anwaL  Beversed  and  remanded 
fbr  new  trial  as  to  appelant  County,  and 
affirmed  aa  to  appellant  Transportation 
Company. 

Jobn  F.  Rellly  and  A.  C.  Spencer,  both 
of  Portland,  Or.,  and  Richards  &  Fontaine, 
of  North  Yakima,  for  appellant  Taklma  Val- 
ley Transp.  Ca 

O.  R.  Schumann,  J.  Lennox  Ward,  and 
Dolpb  Bamett,  all  of  Taklma,  for  appellant 
Taklma  Co. 

SnlT^  &  Bounds,  of  Taklma,  for  respond- 
ent 


BRIDGES,  J.  Beqxmdoit  brongfat  suit 
against  Takima  county  and  TaUma  Valley 
Transportation  Cfunpany  to  recover  damages 
fdr  personal  injury.  A  county  road,  tor 
eaaveDleDce  caUed  Kaches  highway,  ran 
from  the  town  of  Selah,  past  sereral  fac- 
tories and  canneries,  to  the  Northern  Pacific 
D^t  some  distance  aw^.  It  was  extoi- 
slT^  traveled,  both  1^  vehicles  and  pedes* 
trlans.  Originally  this  road  was  much  nar- 
rower than  it  now  is.  About  1909,  the  prop- 
erty owners,  wishing  to  have  the  road  wid- 
ened, deeded  strips  of  land  to  tbe  county  fOc 
that  purpose.  Shortly  after  the  road  was 
thus  widened  the  property  owners  and  cer- 
tain others  citizens,  at  their  own  expense, 
built  a  wooden  sidewalk  along  the  southwly 
niargln  of  the  newly  widened  road.  This 
sidewalk  consisted  of  stringers  with  boards 
nailed  crosswise.  It  was  approximately  4 
feet  In  width.  The  county  has  nev«r  re- 
paired or  worked  on  this  sidewalk,  al- 
though it  has  had  knowledge  that  It  was  ex- 
tensively traveled  by  pedestrians.  The  side- 
walk mentioned  was  approximately  2  feet 
lower,  than  the  graveled  roadway.  In  1915, 
the  Transportation  Company  obtained  per- 
mission from  tbe  State  Public  Service  Com- 
mission to  build  its  railroad  across  this  high- 
way at  the  grade  of  the  graveled  portion 
thereof.  In  order  to  do  so  It  waa  necessary 
to  make  a  fill  of  about  two  feet  in  that  por- 


tion of  the  highway  south  of  th.e  graveled 
portion  and  where  the  aldevraik  was  located. 
In  making  this  croaslng  the  transportation 
company's  employes  sawed  o£E  the  sidewalk 
at  the  point  of  crossing,  and  lifted  the  easter- 
ly section  thereof  about  15  feet  In  length,  out 
of  the  way,  leaving  the  same  intact,  and  did 
likewise  with  the  section  on  the  westerly  side 
of  the  track.  It  then  made  its  fill  of  about 
2  f^t,  laid  its  ties  and  rails  thereon,  and 
replaced  the  sections  of  tSie  sidewalk  just 
as  they  originally  wer^  except  originally 
they  were  level  but  were  now  placed  on  the 
fill,  thus  giving  some  incline  up  to  the  rail- 
road crossing.  On  the  23d  of  November, 
1910,  the  respondent  was  walking  on  this 
sidewalk  with  a  friend.  When  the  friend 
st^H?ed  on  one  end  of  the  fourth  board  east 
of  the  eBst»ly  rail,  that  board  lifted  and 
caused  the  resp<mdent  to  trip  dad  fall, 
whereby  she  was  injured.  After  making  the 
crossing  the  transportation  company  had 
never  maintained  any  portion  of  the  side- 
walk, but  did  plank  between  Its  rails  and 
for  about  1  foot  on  the  outside  of  each  ralL 

[1]  Tbe  respondent  undertook  to  prove 
that  tbe  transportatlcn  company  actuallly 
owned  tbe  title  to  that  portion  of  the  road- 
way which  covered  the  sidewalk  crossing 
and  tbe  locatloo  of  Uie  (lending  board, 
"wbsreafl  that  company  contoids  that  its 
ownership  reaches  only  to  the  boundary  line 
of  the  roadway  as  widened,  ^e  deed  which 
the  transportation  company  receive  de- 
scribed the  lands  by  metes  and  bounds,  and, 
as  so  described,  would  carry  the  deacrtptioo 
Into  Oke  road,  and  would  give  title  to  the 
transportation  company  to  that  portion  of 
the  roadway  covered  by  the  mraslng  and  the 
sidewalk  here  involved.  But  that  deed  fur- 
ther redtefl  that  the  land  conveyed  "runs  to 
the  south  line  of  tbe  road  now  used  and 
traveled  as  a  public  road."  Tlite  south  Une 
of  the  road  had  a  f^oe  on  It  It  is  a  well- 
established  rule  of  law  that  description  by 
monuments  will  control  over  description  by 
metes  and  bounds,  consequently  we  are  of 
the  opinion,  and  hold,  that  the  transportation 
company's  ownership  went  only  to  the  south 
line  of  the  road,  and  did  not  Indnde  the 
crossing  Involved  in  this  suit 

Judgment  was  rendered  in  favor  of  the 
respondent  against  both  the  appellants.  The 
appellants  appeared  separately  in  the  trial 
court,  and  have  separately  appealed.  Tbey 
have  raised  many  guestitms,  some  of  which 
are  of  considerable  importance  and  difflcultf. 
We  will  first  discuss  the  quMtlons  raised  by 
the  appellant  county. 

[2]  1.  The  complaint  alleged  that  on  the 
24th  day  of  March,  1917,  the  respondent  caus- 
ed to  be  served  and  filed  with  the  county 
auditor  of  the  appellant  county  a  notloe  of 
claim  which  the  board  of  county  commission- 
ers had  failed,  neglected,  and  refused  to  pass 


>For  oUiar  cues  see  tame  topic  anS  KBT-NUHBEB  in  all  Xer-Nnmbered  Dlgarts  and  Xndezai 


Digitized  by 


Google 


WaalL)  BULLOCK  T.  TAEIMA  YALLET  TBANSP.  CO. 

(H*  p.) 


upon,  although  the  board  Iiad  had  more  than 
a  reasonable  time  within  which  so  to  do. 
In  support  of  her  action  the  respondent  Intro- 
duced such  claim  or  notice  In  evidence.  This 
notice  Is  fall  and,  complete ;  It  sets  oat  the 
place,  time,  manner,  and  extent  of  the  Injury 
and  the  amount  of  her  damages.  It  seems 
to  be  conceded  that  the  notice  Ir  all  that  the 
statute  required,  except  that  it  does  not,  uih 
on  Its  face,  make  demand  of  ttie  county  for 
payment  It  was  contended  by  the  county 
that  this  claim  or  notice  was  insufficient  for 
the  reason  that  it  made  no  demand  upon  the 
county  for  payment  or  compensation.  Sec- 
tion 8909,  Rem.  Code,  after  proTldtng  for 
appeals  from  the  actions  of  the  county  com- 
missioners, contains  the  followlnff  dause: 

"Nothing  herein  contained  shall  be  so  con- 
strued as  to  prevent '  a  party  having  a  daim 
against  any  coanty  in  tbfs  state  from  enfordsg 
tbe  collection  thereof  by  dvll  action  In  any  court 
of  competent  juriBdlction,  after  the  same  may 
have  been  preBented  and  disallowed  In  whole  or 
In  part  by  the  board  of  count;  commissioners  of 
the  proper  county:  Provided,  that  sneh  action 
be  bronght  within  three  months  after  such  claim 
has  been  acted  upcm  by  such  board.** 

The  trial  court  was  right  when  it  ruled 
that  this  claim  was  sufficient  While  ou  Its 
face  It  does  not  make  any  demand  for  pay- 
ment, yet  the  only  possible  purpose  the  re- 
spondent could  have  had  In  making  the  claim 
was  to  make  a  demand  against  the  county 
for  relmbursemmt. 

[1]  2.  It  seems  to  be  assumed  in  the  briefs, 
although  there  was  no  testimony  that  we  can 
find  on  the  subject  that  the  county  commis- 
sioners never  acted  on  this  claim  either  by 
allowing  it  in  whole  or  In  part,  or  by  re- 
jecting it,  and  the  appellant  county  now  con- 
tends that  this  suit  was  prematurely  brought 
for  tbe  reason  that  the  statute,  above  quot- 
ed from,  contemplates  that  no  action  may 
be  brought  on  such  claim  until  the  same 
"has  been  acted  upon**  by  the  board.  In  com- 
ing to  the  conclusion  we  have,  we  are  mind- 
ful of  the  rule  of  law  that  a  county  may  not 
be  sued  at  aU  by  a  private  individual  except 
by  permission  of  statute,  and  then  only  upon 
such  terms  and  conditions  as  the  legislative 
act  may  prescrllw.  Nearly  all  other  similar 
statutes  in  this  and  other  states  contain  a 
provision  to  the  effect  that  suit  shall  not  be 
commenced  until  the  claim  has  been  present- 
ed and  a  reasonable  time  for  action  thereon 
has  elapsed.  There  appear  to  be  very  few 
authorities  directly  In  point  on  this  question. 
The  briefs  dte  none  such.  We  hold  that,  un- 
der this  statute,  after  the  county  commis- 
sioners have  failed  to  act  within  a  reasonable 
time.  It  will  be  conclusively  presumed,  as  a 
matter  of  law,  that  they  have  rejected  the 
claim.  The  appellant  contends  that  if  the 
commissioners  have  had  a  reasonable  time 
within  which  to  act  and  have  failed  and  re- 
fused to  act,  the  claimant  may  bring  man< 
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dam  us  to  force  the  commissioners  to  take  ac- 
Uon.  They  cite  a  large  number  of  cases 
showing  that  mandamus  is  the  proper  reme- 
dy In  that  Instance.  We  have  no  doubt  tliat 
respondent  might  have  resorted  to  this  rem- 
edy, but  tbe  law  abhors  a  mnltipllcl^  of 
suits,  and  the  courts  will  always  so  construe 
the  law  as  to  avoid  them  If  [KMsible.  It 
would  seem  absurd  that  the  law  should  be 
such  that  the  county  commissioners  might 
arUtrarily  refuse  to  act  on  a  claim  and  thus 
hold  the  dalmant  out  of  her  Just  rights  or 
force  her  Into  expensive  litigation  to  compel 
them  to  do  that  which  the  taw  has  Imposed 
upon  them.  If  the  commissioners  have  not 
acted  upon  this  claim  within  a  reasonable 
time  they  ought  to  be  estopped  to  deny  that 
by  such  neglect  they  have  rejected  the  claim. 
The  case  of  Kraft  v.  City  of  Madison. ,  98 
Wis.  252,  73  N.  W.  778,  is  almost  directly 
in  polpt  The  statute  there  provided  that 
no  action  should  be  maintained  against  the 
city  until  the  claim  on  which  It  la  based  shall 
have  been  first  presented  to  the  council  for 
altowance.  and  that  the  disallowance  of  tbe 
claim  is  final,  except  by  an  appeal  to  the  dr- 
cuit  court  Hie  plaintiff  in  that  case  had 
presented  a  claim  which  the  council  had 
failed  within  a  reasonable  time  to  act  upon, 
and  she  brought  suit  directly  on  her  claim. 
The  court  satd: 

'^nt  there  la  no  provirion  In  fba  cibazter  for 
tht  case  of  on  entire  omission  of  tiie  common 
coundl  to  set  upon  tihe  daim.  *  *  *  No 
donbt  the  common  coancil  Is  to  be  allowed  a  snf- 
fident  and  reasonable  time  in  which  to  make  an 
audit  of  the  claim.  *  •  •  Until  the  expira- 
tioQ  of  Such  reasonable  time  the  city  should  not 
be  subject  to  be  harassed  by  an  action.  But,  by 
omitting  to  act  upon  the  claim  within  such  rea- 
sonable time,  it  may  fairly  be  deemed  to  w^va 
the  benefit  of  Its  exemption  from  an  action  in- 
stituted in  the  usual  way.  It  cannot  by  inac- 
tion stand  off  the  dalmast  indefinitely.  ♦  •  • 
But  it  is  nrged  that  the  dalmant  had  a  remedy, 
by  way  of  mandamus,  to  compel  the  common 
council,  to  act  upon  his  claim,  and  that  he  was 
limited  to  that  remedy.  Doubtless,  that  remedy 
was  open  to  him.  But  that  affords  a  remedy 
only  by  a  drcultous  routes  •  •  •  The  law 
favors  directness,  rather  than  drcuity,  of  ac- 
tion. The  plaintiff  was  not  limited  to  the  rem- 
edy by  mandamus.  He  bad  an  dection.  It  was 
within  his  election  to  bring  his  action  in  the 
usual  way,  directly  afcainst  the  city.  Sharp  v. 
City  of  Mauston,  92  Wis.  629  [66  N.  W.  803]." 

This  claim  was  filed  with  the  county  com- 
missioners on  the  6th  day  of  April,  1917. 
This  suit  was  brought  nearly  7  months  there- 
after, on  the  19th  day  of  November,  1917. 
It  Is  perfectly  plain  that  more  than  a  reason- 
able time  was  allowed  the  commissioners 
within  which  to  act  upon  the  claim,  and, 
having  failed  to  act  we  hold  that  they  have 
thereby  rejected  the  claim,  and  the  respond-' 
ent  had  a  right  to  maintain  her  suit. 

[4]  But  counsel  for  the  appellant  assert 
that  U  It  be  concluded  that  Qie  tailuie  of  tbe 
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commlsaloDers  to  act  within  a  reasonable 
time  was  tantamount  to  a  rejection  of  the 
claim,  then,  since  S  months'  time  after  the 
rejection  Is  given  by  the  statute  within  which 
to  bring  such  suit,  U  would  be  reasonable 
to  conclude  that  three  months  would  be  a 
reasonable  time  within  which  to  give  the 
commissioners  to  act  upon  the  claim.  Con- 
sequently  they  contend  that  the  claim  must 
be  considered  as  rejected  within  three 
months  after  it  was  filed,  and,  if  so,  then 
this  suit  was  not  brought  within  three 
months  after  the  rejection.  We  do  not  at 
tach  much  weight  to  this  contention.  In  the 
first  place,  the  claim  would  be  considered  as 
rejected  as  of  the  time  the  claimant  elected 
to  sue;  and,  secondly,  the  county  may  not 
take  advantage  of  Its  own  wrong. 

[5]  3.  During  the  trial  the  county's  code- 
fendant,  the  transportation  company,  offered 
in  evidence  various  photographs,  showing  the 
dilapidated  condition  of  this  sidewalk  at  va- 
rious points  somewhat  distant  from  the  place 
of  the  actual  injury.  The  spedal  purpose 
of  these  photographs  was  to  attempt  to  show 
that  the  sidewalk  throughout  Its  length  was 
in  a  very  dangerous  condition,  and  that  the 
respondent  was  guilty  of  contributory  negli- 
gence in  walking  thereon  at  all.  The  court 
received  these  photographs  over  the  objection 
of  both  the  county  and  the  respondent.  The 
county  contends  that,  In  no  event,  as  against 
it,  could  such  photographB  be  admitted  in 
evidence,  except  to  show,  or  as  tending  to 
show,  notice  on  Its  part  of  the  particular  de- 
fect in  question.  The  respondent  does  not 
answer  this  argument  except  to  say  that  she 
did  not  offer  these  photographs  in  evidence, 
and  that  she  objected  to  them,  and,  conse- 
quently, if  there  was  any  error  in  receiving 
them,  that  error  cannot  be  attributed  to  her, 
and  die  cannot  be  made  to  pay  the  penalty. 
This,  however,  is  not  the  rule.  Each  party 
to  a  lawsuit  Is  entitled  to  a  fair  trial.  The 
court  Itself  represoits  each  and  all  of  the 
litigants,  and  each  litigant  must  bear  the 
burden  of  any  errors  which  may  be  made  by 
the  court  If  the  court  himself  should  ask 
and  reqtflre  of  the  witness  an  answer  to  a 
hlgMy-  prejudicial  question,  certainly  the 
party  who  was  not  Injured  thereby  could  not 
be  heard  to  say  that  he  ought  not  to  be  held 
le^muslble  and  be  required  to  bear  the  bur- 
den of  the  court's  error.  Instructions  which 
the  court  gives  the  Jury  are  acts  of  the  court 
for  which  no  party  litigant  is  directly  re- 
sponsible, and  yet  any  litigant  Injured  by 
such  instrucdcffli  can  complain  tborfof.  In 
the  case  of  Palmer  v.  New  York,  etc.  Co.,  76 
Hun,  181,  27  N.  T.  Supp.  561,  the  court  said: 

"But  the  respondent  claims  that  the  evidence 
in  regard  to  the  custom  was  offered  by  appel- 
lant's codefendant,  and  not  by  him,  and  hence 
apiwllant's  objection  to  the  introduction  of  such 
evidehce  is  not  available  against  tiie  plaintiff  on 
this  npiipal.  •  •  •  The  jury  were  not  In- 
structed that  the  objectionable  endcnce  was  not 
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to  be  considered  as  against  appelUnt,  as  in  the 
case  last  cited.  Schneider  v.  Bailroad  Co.  ^ 
Super.  Ct  506]  16  N.  T.  S.  566.  •  •  •  Al- 
tbough  the  plaintiff  did  not  introduce  the  evi- 
dence  as  to  the  custom,  or  request  the  charga 
above  referred  to,  the  effect  of  such  evidence  and 
chai^  being,  in  all  probability,  to  Influence  the 
verdict,  we  think  a  new  trial  should  be  granted. 
The  plaintiff's  position  is  like  that  of  a  party 
where  a  trial  judge  asks  of  the  witness  an  im- 
proper question,  which  Is  objected  to,  and  the 
objection  overruled,  and  an  exception  taken.  If 
such  exception  is  well  ti>ken,  a  new  trial  will 
be  granted  <m  aooount  of  tba  error  of  the  court, 
although  sudi  error  occurred  without  any  fault 
on  the  part  of  sudi  party.** 

In  the  case  of  Ztmmer  t.  7%ird  Ave.  B. 
Go,  S6  App.  DlT.  26B,  05  N.  T.  Sapp^  308, 
where  this  question  was  involved,  the  court 
said: 

"However,  as  to  such  requasts  as  the  court  did 
charge,  the  source  from  which  they  proceeded 
was  immaterial,  and,  if  erroneous,  the  aggrieved 
part7  is  entitled  to  revene  the  judgment  to  tlie 
same  extent  as  if  the  diarge  had  not  been  made 
at  the  instance  of  its  eodefendant" 

See,  also,  tbe  case  o£  Pierce  t.  Mldiel,  60 
Uo.  App.  18T. 

[1, 7]  It  la  therefore  naoeasary  for  us  to  de* 
termine  wlMther  or  not  these  photographs 
were  admiaslble  as  against  the  county.  It 
appears  that  under  tbe  almost  onlTersal  role 
such  photoKraphs  would  within  tbe  reason- 
able discretirai  of  tbe  court  be  admissible 
for  the  purpose  of  shovfaag  notice  on  the  part 
of  the  oonnty  of  the  particular  dc  feet  which 
caused- tbe  injury.  But  sudi  testimony  is 
not  admissive  for  any  other  purpose.  8  Enc. 
of  Evidence,  911;  Olstm  t.  Town  of  Luck, 
103  Wis.  33,  7©  N.  W.  29;  Lyon  v.  Grand 
Bapids,  etc..  121  Wis.  600,  99  N.  W.  3U; 
Laurie  Ballard,.26  Wash.  127,  64  Pac  906; 
Shearer  t.  Buckley,  81  Wash.  370,  72  Pac. 
76. 

We  heartily  ai^rove  of  what  was  said  by 
tbe  court  In  tbe  case  of  Olson  t.  Town  of 
Luck,  supra,  as.  follows : 

"The  plaintiff  was  allowed  to  prow,  agaiort 
objection,  that  the  highway  between  the  place 
of  the  accident  and  the  place  where  (he  wagon 
was  found  (a  distance  of  more  than  a  mile)  was 
full  of  locks  and  holea  Of  course,  the  fact  that 
there  were  other  serious  defects  in  the  road  at 
other  points,  at  a  distance  from  tbe  alleged  de- 
fect which  caused  the  accident,  can  have  no  legit- 
imate bearing  on  the  question  as  to  whether  the 
projecting  stone  in  question  was  or  was  not  an 
actionable  defect,  bnt  it  is  manifest  that  sad» 
evidence  would  be  almost  certain  to  have  great 
weight  with  the  jury  upon  this  very  questioii. 
It  is  true  that  there  are  a  number  of  cases  in 
this  court  holding  that,  where  a  defect  in  a  cer- 
tain Mdewalk,  bridge,  or  other  similar  struc- 
ture is  charged  to  have  caused  an  injury,  evi- 
dence of  the  general  bad  condition  of  tbe  saine 
sidewalk,  bridge,  or  structure  may  be  shown, 
provided  the  general  disrepair  proven  is  of  the 
same  general  diaracter  as  the  defect  in  question. 
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Shaw  T.  President^  etc.,  74  Wim,  100,  42  N.  W. 
271 ;  Barrett  t.  Villace  of  Hammond,  87  Wis. 

651,  58  N.  yf.  10S3.  In  these  cases,  however, 
such  testimony  was  not  admitted  for  the  purpose 
of  proving  negligence  or  that  the  defect  in  qnes- 
tiOD  existed,  but  only  for  the  purpose  of  prov- 
ing constnictive  Dotice  to  the  corporation  of  the 
defect  in  question,  which  would  be  fairly  Infer- 
able fi|Dm  the  existence  of  many  similar  defects, 
resulting  from  the  leme  general  cauM^  in  the 
same  atructure." 

.  It  must  be  remembered  tbat  these  photo- 
graphs were  offered  for  the  purpose  of  show- 
ing contributory  negUgence  on  the  part  of 
the  r«ipondent  It  Is  probable  they  were  ad- 
mlsaibte  for  that  purpose,  but  In  receiving 
them  the  court  ^hould  have  warned  the  Jury 
that  tbey  could  not  be  considered  as  tending 
to  prove  tbat  the  ieitect  complained  of  exist- 
ed. Without  audi  warning  the  Jury  would 
likely  conclude  that  proof  of  defects  away 
from  the  place  <ft  Injury  would  be  proof  of 
the  existence  of  the  defect  In  question. 

We  conclude  Qiat  the  court  committed  er- 
ror in  the  manner  of  receiving  these  photo- 
graphs. 

[SI  4.  During  the  trial  tlM  transportation 
company  offered  In  evidence  a  letter  writ- 
ten by  the  then  deputy  prosecuting  attorney 
of  the  'county  to  a  resident  thereof,  concern- 
ing' this  sidewalk.  This  letter  was  recdved 
over  the  objection  of  the  county  and  the  re- 
spondent It  was  written  some  15  months 
after  the  Injury  involved  In  this  action  oo 
enrred.  It  was  as  follows: 

"TaUma  County. 
"Office  of  Prosecuting  Attorney. 

"North  Yakima,  WasWnirton, 

February  18,  1918. 

"Mr.  Ira  S.  King,  Pres.  Selab  Business  Men's 
Association,  Selah,  Washington— Dear  Sir: 
Upon  Investicnting  the  sidewalk  running  from 
the  village  of  Selah  to  the  Northern  Pacific  Rail- 
way Station,  we  notice  that  the  same  is  in  bad 
condition,  some  boards  are  loose,  others  are  par- 
tially gpne,  still  others  have  holes  In  which  the 
foot  of  a  pedestrian  might  be  caught,  causing 
them  to  faU  and  become  seriously  injured. 

"Tbe  county  is  now  defending  a  damage  case 
which  has  be^  instituted  because  of  alleged  de- 
fect in  the  sidewalk. 

"Tho  county  commissionera  have  Instmcted 
me  to  inform  tbe  business  men  of  Selati,  through 
you,  that  they  desire  to  cooperate  with  them  In 
every  way  for  the  convenience  of  the  residents 
(tf  Selah,  but  that  owing  to  thdr  liability  in 
case  of  Mddent  or  Injury  to  pedestrians,  they 
deem  it  advisable  to  require  said  sidewalk  to  be 
enUrely  removed  unless  the  same  Is  put  in  a  safe 
condition  In  the  Immediate  future  and  so  main- 
tained. 

"Respectfully,     [Signed}  Lenox  Ward. 

**i>eputy  Prosecuting  Attorney." 

We  cannot  understand  upon  what  prin- 
ciple of  law  this  letter  wm  received  in  evi- 
dence. It  certainly  was  very  detrimental  to 
the  county.  If  the  letter  had  been  written 
at  the  time  of  the  Injury  and  as  a  part  of 
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the  res  gestc  then  there  might  hare  been 
some  rea8<m  for  its  introduction.  In  tlie  case 
of  Weldeman  v.  Railroad  Co.,  7  Wash.  517, 
35  Pac.  414,  It  was  held  that  the  declara- 
tions of  an  agent,  made  sometime  after  an 
accident,  cannot  bind  the  principal  unless  they 
were  made  as  a  part  of  the  res  gestie. 

The  case  of  Randall  v.  N.  W,  Tel.  Co.,  64 
Wis.  140,  11  J4.  W.  419,  41  Am.  Bep.  17,  was 
one  for  damages  on  account  of  personal  in- 
jury. At  the  trial  a  telegram  sent  by  the  rail- 
road superintoadent  was  reed  In  evidence. 
This  telegram  was  as  follows: 

"Many  thanks  for  your  kind  words  for  as  to 
the  gentlemen  who  were  hurt  by  our  old  wire. 
I  hoped  to  be  with  you  tomorrow  and  see  them, 
but  I  must  go  home.  Have  them  make  e  bill 
and  send  me.  We  will  pay  any  reasonable  bill. 
My  Instructions,  if  obeyed,  would  have  prevent- 
ed the  accident,  but  the  icpairman  neglected  his 
duty,  and  we  must  pay  tlu  penalty.  Answer." 

Tbe  telegram  was  sent  on  October  20th, 
and  the  accident  referred  to  occurred  during 
the  previous  August   The  court  said: 

"It  is  clear  that  this  telegram  was  not  a  part 
of  the  res  geat»,  and  its  admission  as  original 
evidence  against  the  defendant  can  only  be  suS' 
tained  upoh  the  ground  that  the  admission  of 
the  general  t^^nt  or  superintendent  of  the  com- 
pany bound  the  company.  In  tbe  absence  of  any 
proof  showing  Qiat  the  superintendent  was  au- 
thorized by  the  company  to  bind  it  by  his  admis- 
sions, we  do  not  think  the  court  was  Justified  In 
assuming  that  be  had  such  power." 

This  letter  ought  not  to  have  been  receiv- 
ed for  any  purpose. 

[91  5.  The  county  farther  contends  that  the 
statutes  of  the  state  of  Washington  do  not 
authorize  It  to  build  sidewalks  In  Its  roads, 
and  therefore  It  cannot  be  made  liable  for 
any  negligence  In  falling  to  properly  main- 
tain thera  If  any  are  built  The  authorities 
citod  by  the  appellant  In  support  of  ads  con- 
tention are  not  In  point. 

Section  951,  Bern.  Code,  provides: 

"An  action  may  be  maintained  against  a  coun- 
ty, or  other  of  the  public  corporations  mentioned 
or  deseribnl  in  the  preceding  section,  rither  up- 
on a  contract  made  by  such  county  or  other  pub- 
lic corporation  in  its  corporate  character,  and 
within  the  scope  of  its  authority,  or  for  an  in- 
jury to  the  rights  of  the  plaintiff  arising  from 
some  act  or  omission  of  such  couq^  or  other 
public  corporation." 

Section  8880,  Bern.  Code,  authoriw  the 
county  commlssionas  to  lay  out,  discontinue, 
and  alter  county  roads  and  hl^ways  and  do 
all  other  acts  relative  thereto.  Section  5575 
et  seq.,  B^.  Code,  gives  the  county  commls- 
slfmera  soperviaion  and  control  of  the  county 
roads  and  bridges,  and  autborlaes  the  levy  of 
taxes  therefor.  We  have  no  doubt  that  a 
aidewidk  in  a  county  road  is  a  part  of  the 
road  anthorlied  by  law,  and  that  It  is  tbe  do- 
ty of  tbe  county  to  keep  it  In  reasonably  good 
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repair.  Ttate  «zact  questlini  ha«  at  least 
interence  been  dedded  b7  tbls  court  In  tbe 
case  ot  Olark  t.  lincoln  Gountr,  1  Wash. 
tOS,  20  Pac.  676,  the  plalntlfl  sued  tbe  county 
f6r  personal  Injurtes  caused  toy  a  defective 
stdewallt.  This  court  held  that  the  county' 
was  not  by  law  anthoriied  to  build  and  main* 
tain  sldewalka,  and  was  not  thmfore  liable 
for  an  Injury  restdtlng  from  a  defMt  ther^ 
Bowerer,  In  the  case  ot  Klrtley  t.  Spokane 
County,  20  Wash.  lU,  54  Pac.  836,  the  doc- 
trine ci  the  Clark  Case  was  repudiated.  See, 
also,  Orrock  r.  8-  Moran  Tp.  et  al^  97  Wash. 
144, 165  Pac.  1096. 

We  will  now  consider  the  errors  contended 
for  by  the  appellant  transportatScm  company. 

[19]  6.  This  apiwllant  contoods  that  the 
comidaint  alleged  that  It  was  the  owner  of 
the  prtqwrty  where  tbls  crooslog  of  the  side- 
walk was  made,  but  the  court  orroneoosly 
snlnadtted  the  case  to  the  Jury  on  the  theory 
that  the  transportation  company  merely  bad 
a  statutory  right  to  cross.  It  Is  contended 
that  Oils  was  a  ftital  variance;  that  If  the 
appellant  transportation  company  .actually 
owned  the  title  to  this  land  one  set  of  laws 
would  be  applicable  to  its  duties,  but  If  it  had 
nothing  more  than  a  rWbt  of  way  giroi  by 
the  statute,  entirely  different  duties  would 
devolve  upon  it.  It  is  true  the  respondent 
did  undertake  to  prove  that  this  appellant 
was  the  owner  of  the  title  to  the  land  cover- 
ed by  this  sidewalk  and  crossing;  and  that  it 
failed  In  its  proof,  but  we  think  the  allega- 
tions in  the  complaint  were  broad  enous^  to 
allow  Oie  court  to  submit  the  case  to  the  Ju- 
ry upon  the  theory  that  the  appdlant  bad 
nothtaig  more  than  a  statutory  right  of  way. 
The  complaint  alleges  that  the  transportatlfm 
company  "owned,  omtrolled  and  maintained 
a  rigbt  of  way  across  said  Naches  avenue." 
TbB  right  of  way  there  pleaded  may  be  con- 
strued to  mean  the  right  of  way  given  by  the 
statute  or  the  statutory  privilege  of  crossing 
the  county  road.  In  any  event,  the  appellant 
did  not  claim  surprise  nor  ask  li  continuance 
on  this  accoantf  and  we  do  not  see  that  there 
was  such  a  variance  from  the  complaint  as 
that  the  appellant  was  prejudiced. 

[11]  7.  The  trial  court  was  of  the  opinion 
that  the  duties  devolving  upon  the  transpor- 
tation company  to  construct  and  maintain 
the  crossing  In  question  were  Imposed  by  sec- 
tl<m  8730  et  seq.  of  Bern.  Code.  Appellant 
contends  that  that  section  of  the  Code  had 
reference  only  to  stock  crossings,  and  Is  In- 
applicable to  the  question  Involved  In  this 
case.  With  this  contention  we  agree.  That 
section  was  a  part  of  the  Iaws  of  1907,  p. 
169,  and  provided  that  every  company  build- 
ing or  operating  a  railroad  shall  cause  to  be 
constructed  and  maintained  In  good  repair  a 
substantial  fence  along  Its  right  of  way,  and 
wherever  the  railroad  sbnll  cross  a  public 
highway  a  safe  and  sufficient  crossing  must 
be  built  and  maintained,  and  on  each  side  of 
the  crossing  there  must  be  cattle  guards,  and 


that  the  railroad  company  shall  be  liable  on 
account  of  stock  killed  or  Injured  if  It  fail  to 
onnply  with  the  statute  .  The  title  of  the  act 
la  as  fbUows: 

"An  act  compelling  railroads  to  fence  their 
right  of  way  and  to  protect  the  owners  of  stock 
injured  by  toovioB  railway  trains,  dedaring  a 
law  of  negligence  with  r^rd  to  stock  injured 
by  railway  trains.*' 

It  la  very  plain  to  ua  that  this  statute  was 
passed  solely  for  the  protection  of  stock,  and 
Is  wholly  Inapplicable  to  this  case.  However, 
a  later  act  of  the  same  session  (Laws  1907, 
p.  192)  gives  authority  for  railroads  to  cross 
highways.  It  provides,  among  other  things, 
as  follows: 

"In  case  any  such  railroad  or  railway,  la  or 
shall  be  located  In  part  on  private  right  of  way, 
the  owner  thereof  shall  have  the  right  to  con- 
struct and  operate  the  same  acrosa  any  county 
road  or  county  street  which  intersects  such  pri- 
vate right  of  way,  If  audi  crosnng  la  so  con- 
structed and  maintained  as  to  do  no  nnnecessary 
damage:  Provided,  That  any  perstm  or  corpo- 
ratitm  eonstracting  sudt  crosring  or  operating 
sndi  railroad  or  ridlway  on  or  along  such  eoan- 
ty  road  or  public  street  shall  be  liable  to  the 
connt7  for  all  necessary  expense  incurred  In  re- 
storing such  county  road  or  public  street  to  a 
suitable  couditiou  for  travel." 

Appellant  contends  that  this  statute  is  C(m- 
trolling,  and  that  It  does  nothing  more  than 
announce  the  prindides  of  the  Gomm<m  law. 
We  are  of  the  opinbHi  that  this  last  statote 
does  not  pretttad  to  set  out  the  duties  of  a 
railroad  company  with  reference  to  the  con- 
struction or  maintenance  of  crossings,  but 
only  authorizes  a  railroad  to  cross  a  highway. 
This  statute  does  not  affect  the  dnty  Imposed 
by  the  common  law  to  keep  the  crossing  in 
reasonable  repair.  The  appellant,  having 
buUt  Its  road  across  this  highway,  its  duty  to 
the  public  and  to  the  respondent  In  this  case 
must  be  measured  by  the  rules  of  commoo 
law.  It  becomes  necessary  for  us  to  detuv 
mine  what  were  mth  duties  under  the  com- 
mon law.  ■ 

[12]  Counsel  for  appellant  has  presented  a 
forceful  brief  and  argument  to  the  effect  that 
at  the  common  law,  when  one  way  was  laid 
over  an  existing  way,  the  Junior  way  was  re- 
quired to  do  no  unnecessary  damage  in  mafc- 
Ing  the  crossing,  and  if  new  structures  are 
necessary  to  the  crossing  ot  the  old  way  by 
tbe  new,  the  new  way  must  construct  and 
maintain  those  new  structures.  The  author- 
ities dted  by  counsel  support  this  contention 
as  to  what  tbe  common  law  Is  on  this  ques- 
tion. From  tbls  statement  of  tbe  common 
law  the  appellant  draws  the  conclusicm  that 
the  only  duty  devolving  upon  it. was  to  r& 
place  the  sidewalk  in  as  good  condition  as  it 
was  before  it  crossed  the  same,  and  that  it 
had  no  duty  to  maintain  It.  We  think,  how- 
ever, appellant  misconstrues  and  mislnter- 
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prets  the  duties  Imposed  upon  it  by  the  com- 
mon law.  It  must  be  remembered  that  In 
constrnctlng  Its  road  across  the  tilghway  it 
found  the  sidewalk  in  question  to  be  abont  2 
feet  beneath  what  would  be  the  grade  upon 
which  Its  road  would  be  bnllt.  It  therefore 
made  a  fill  of  about  2  feet  where  the  side- 
walk was.  The  sidewalk  was  then  placed 
back  on  top  of  this  fill;  the  plank  u^n 
wbldi  the  respondent  tripped  was  26  Inches 
from  the  easterly  rail.  The  overlap  of  an  en- 
gine or  car  passing  the  sidewalk  would  be 
about  23  Inches  from  the  rail.  In  other 
words,  the.  overlap  of  the  train  would  not 
reach  the  plank  on  which  the  respondent  was 
injured.  However,  the  defective  plank  was 
upMi  that  portlm  of  the  sidewalk  which  lay 
upon  the  fill  made  by  the  appellant  The  ex- 
act question  to  be  determined  Is  whether  or 
not  It  was  the  duty  of  this  appellant  to  main- 
tain that  portion  of  the  sidewalk  xxpan  which 
the  respondent  was  Injured. 

It  Is  our  opinion  that  the  common  law  Im- 
poses the  duty  upon  a  railroad  crossing  a 
highway  by  virtue  of  a  statutory  permission, 
to  maintain  that  portion  of  the  highway  used 
or  occupied  by  It,  and  since.  In  this  case,  the 
fill  where  the  sidewalk  was  located  was  nec- 
essary for  the  uses  of  appellant,  and  since 
the  appellant  occupied  all  that  portion  of  the 
highway  actually  covered  by  Its  fill,  and  since 
that  portion  of  the  sidewalk  upon  which  the 
resiKmdent  was  Injured  was  laid  on  a  por- 
tion of  this  fill,  we  hold  that  it  was  the  duty 
of  the  transportation  company  to  maintain 
that  portion  of  the  sidewalk. 

The  case  of  Omaha  &  R.  V.  Ry.  v.  Brady, 
39  Neb.  27,  57  N.  W.  767,  was  a  personal  in- 
jury case  at  a  railroad  crossing.  The  court 
there  said: 

"1  am  not  aware  of  any  statute  in  this  state 
wbicli  expressly  provides  that  railroad  com- 
panies shall  construct  and  maintain  In  good  or. 
der  street  crossings  at  the  grade  intersections 
of  their  railroad  and  sidetracfca  with  the  streets 
of  the  dties  of  this  state;  but  railroad  com- 
panies are  by  the  fltatutes  given  the  right  to  lay 
their  tracks  In  and  across  the  streets  of  the  ma- 
nidpallties  of  the  state,  and  this  ri^t  carries 
with  It  the  corresponding  duty  on  the  part  of 
the  railroad  companies  to  construct  and  main- 
tain at  all  times  proper  crossings  on  the  streets 
Intersected  at  grade  by  their  tracks  and  side 
tracks,  and.  If  any  injury  is  caused  by  reason 
of  their  neglect  to  do  ^tb»,  they  are  liable 
therefor.** 

At  page  278,  83  Gyc,  It  is  said: 

"It  to  not  suflBdent  for  a  railroad  company 
PK^erly  to  construct  a  crossing  and  to  restore 
the  highway  crossed  to  a  proper  condition ;  but 
it  is  the  duty  of  the  company  subsequenOy  to 
keep  and  maintain  the  crosaing  In  a  safe  and 
suitable  state  of  repair,  includfaig  not  only  the 
crossing  of  the  tracks,  but  also  the  approaches 
thereto.  This  is  a  common-law  duty,  but  is  fre- 
qneudy  expressly  imposed  by  statutory  or  char- 
ter provisions." 


647 

In  the  case  of  MoundsTllle  t.  Ohio  Rlrer 
Ry.  Oa,  87  W.  Va.  82,  1«  S.  BL  014,  20  L.  R. 
A.  161: 

"By  the  common  law.  If  a  railroad  or  canal 
company  cross  or  bnlld  Its  work  npw  a  pnUie 
highway,  it  must  make  and  maintain  a  proper, 
convenient,  and  safe  crossing,  and  restore  the 
highway  to  as  good  condition  for  public  use  as 
the  condition  In  'wblch  it  was  before  soch  in- 
terference with  it,  though  such  company  be  act- 
ing nnder  leave  from  the  proper  anthority." 

Palfttka  T.  State,  23  Fla.  M6, 8  South.  108^ 
11  Am.  St  Bep.  8^  states  the  rule  tbna: 

"Where  the  statute  is  silent  the  common  law 
applies,  and  a  statute  which  expresses  specifical- 
ly no  further  exaction  than  a  restoration  of  tiie 
highway  to  its  former  eonditioB  is  not  to  be  oon- 
strued  as  abridging  the  common-law  duty  of 
maintainhig  the  crossing  in  such  plight  as  to 
make  it  reasonably  safe." 

In  People  ex  rel.  v.  C.  &  A.  B.  B.  Co.,  67 
lU.  118,  the.  court  says: 

"It  is  a  well-eetOsd  principle  oi  flis  common 
law,  resting  upon  the  most  obvious  cmsidera- 
tions  of  justice,  that  any  person  or  corporation 
that  cuts  through  a  highway  for  the  benefit  of 
Budi  person  or  corporation  must  furnish  to  the 
public  a  proper  crossiDg,  even  though  acting  un- 
der a  license  from  the  proper  authorities.  We 
refer,  of  course,  to  cases  where  the  legislative 
power  has  not,  In  terms,  relieved  tlm  person  or 
company  that  Interferes  with  a  highway  from 
the  necessity  of  removing  any  obstrnctlona  they 
may  create.  In  the  absence  of  such  an  express 
provision,  it  Is  palpable  that  a  railway  company 
is  under  obllgaUon  to  leave  every  highway  that 
it  crosses  in  a  safe  condition  for  the  public. 
*  *  An  obligatiou  ts  beep  up  a  crossing. 
Imposed  as  a  condition  of  the  right  to  cross  a 
highway,  most  be  regarded  as  necessarily  at- 
taching to  whatever  person  or  oo^pcnntion  may 
be  the  owner  of  the  road  as  long  ss  the  right  is 
exercised.  It  is  a  eontlnatng  omdttlon  Insepa- 
rable from  the  enjt^ment  of  the  trandiise." 

At  section  1112,  voL  3,  Elliott  on  Railroads, 
it  is  said: 

"The  duty  of  a  railroad  company  in  regard  to 
the  reatoration  and  repair  of  highway  crossings 
la  not  fully  performed  and  ended  by  the  mere 
restoration  of  the  highway  or  the  construction  of 
a  proper  crossing  in  the  first  instance.  It  should 
iKep  the  crossing  in  reasonably  safe  condition 
and  repair,  with  reference  both  to  the  use  of 
the  same  for  its  own  purposes  and  for  ordinary 
travel  upon  the  highway." 

To  the  same  efCect  see  the  following  cases: 
Maltby  v.  Cbl.  &  W.  M.  By.  Co.,  52  Mich.  108, 
17  N.  W.  717;  Moberly  v.  Kansas  City,  etc., 
17  Mo.  App.  618;  State  of  Minn,  ex  rel.  v. 
St  Paul  By.,  98  Minn.  380,  108  N.  W.  261, 
28  li.  B.  A.  (N.  S.)  298,  120  Am.  St  Rep.  6S1, 
8  Ann.  Cas.  1047;  Paducah  &  E.  B.  Co.  v. 
Commonwealth,  10  Am.  &  Eng.  Ry.  Cas.  31S; 
Cleveland  v.  Augusta,  102  Ga.  233,  20  S.  E. 
584.  43  L.  R.  A.  638 ;  Farley  v.  C.  B.  I.  &  P. 
Co.,  42  Iowa.  234  ;  2  Elliott  on  Roads  and 
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Streets,  8  lOlO ;  BIrlew  t.  St.  honiM  &  S.  F. 
•R.  Co.,  101  Mo.  App.  561,  79  S.  W.  490 ;  CbeB- 
apeake,  etc,  v.  Dyer  Co.,  87  Tom.  712, 11  8. 
W.  943.  ' 

We  liave  no  hesitancy  In  laying  down  the 
rule  that  where  a  railroad  crosses  a  hl^way 
(In  the  absence  of  statutory  regulation)  it  Is 
the  duty  of  the  railroad  comimny  to  maintain 
that  portion  of  the  highway  which  It  actual- 
ly occupies  and  uses,  including  such  ap- 
proaches to  the  railroad  tracks  as  are  neces- 
sary in  order  to  make  a  reascmably  safe 
crossing.  If  tbe  crossing  ia  on  the  exact 
grade  of  the  highway,  the  approach  would  be 
only  that  portion  of  the  blghway  very  near 
to  tbe  track,  where  it  would  be  necessary  to 
board  or  otherwise  improve  so  as  to  make 
a  reasonably  safe  way  over  the  rail ;  but 
If  the  railroad  cross  the  highway  either  above 
or  tielow  grade,  then  the  ap[»^ch  would  be 
of  such  proper  lexigtb  as  would  furnish  a 
reasonable  grade  to  the  crossing  and  be  of 
such  width  as  to  furnish  a  reasonably  safe 
cr(»8ing.  The  width  of  the  apiwoacb  would 
depend  upon  how  much  of  the  highway  right 
of  way  Is  Improved  and  traveled. 

Counsel  for  appellant  seems  to  admit  that 
it  is  the  duty  of  the  railroad  to  maintain  that 
portion  of  the  cros^ng  which  is  between  the 
rails.  We  know  of  no  role  of  law  or  reason 
which  would  require  the  railroad  company 
to  maintain  that  portion  of  the  highway 
which  is  between  the  rails  and  would  relieve 
It  of  tbe  duty  to  maintain  that  portion  of  the 
highway  upon  which  it  has  Its  fill.  If  In 
this  instance  the  railroad  ctmpany  had  put 
its  railroad  on  blocks  where  it  crossed  the 
sidewalk,  and  had  elevated  the  ddewalk  on 
blocks  to  make  a  proper  ctosslog  of  tbe  track, 
it  would  seem  clearly  to  be  the  duty  of  the 
transportation  company  to  maintain  that  por- 
tion of  the  sidewalk  wfaidi  it  had  so  elevated. 
It  would  seem  tbat  there  could  be  no  dltfer- 
ence  In  principle  whether  the  sidewalk  is 
propped  up  or  whether  it  1b  laid  on  a  flll 
made  by  tbe  transportation  company. 

We  think  the  court  was  Jastificd  in  sab- 
mlttlng  the  question  of  negligence  to  the  jury 
In  so  far  as  Qie  transportation  cnnpany 
was  concerned.  The  ctmcluslon  to  which  we 
have  ccHue  makes  it  unnecessary  to  discuss 
8c«ne  of  the  Instructions  complained  of  with 
reference  to  approaches. 

[1 3]  8.  The  court  submitted  to  the  Jniy  cer- 
tain interrogatories  to  be  answered  by  them. 
We  do  not  think  it  is  necessary  to  set  out 
here  these  Intern^tories,  or  to  sny  more 
than  that  we  are  of  the  opinion  ttiat  they 
were  unobjectionable.  In  this,  omneetion, 
the  court  instructed  the  Jury  that  any  ten  of 
their  number  might  answer  any  one  of  these 
interrogatories,  and  the  appellant  complains 
of  this  portion  of  the  Instructions.  The  mat- 
ter, however,  seems  to  be  controlled  by  our 
statute.  Section  S5S,  Rem.  Code,  provides 
as  follows: 


all  trials  by  Juries  of  twdve  tn  the  su- 
perior court,  except  criminal  trials,  when  ten  of 
the  Jnrora  agree  upon  a  verdict,  tbe  verdict  so 
agreed  upon  ahaU  be  signed  by  tbe  foreman,  and 
tbe  verdict  shall  stand  as  the  verdict  of  the 
trhole  jury,  and  have  all  the  force  and  eifect  of 
a  verdict  agreed  to  by  twelve  Jurors." 

Section  364,  Rem.  Code,  Is  as  follows; 

"In  every  action  for  the  leeorery  of  memj 
only,  or  apecific  real  property,  the  jury,  in  their 
discretioQ,  may  render  a  general  or  special  ver- 
dict In  all  other  cases,  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writins  upon 
all  or  any  of  the  issues,  and  In  alt  cases  ma; 
instruct  them,  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  ot  fact  to  be 
stated  in  writing,  and  may  direct  a  written  find- 
ing thereon.  The  special  verdict  or  finding 
shall  be  filed  with  the  dark  and  entered  in  the 
minutaa." 

It  wonld  apprar,  tberefbre,  Biat  these  in- 
terrogatories were  special  verdicts  under  the 
statute^  and  since  the  statute  anthorlzes  ten 
Juron  to  return  a  verdict  In  certain  actltma^ 
it  would  seem  that  tbe  court's  Instmctlcms 
authorizing  any  ten  at  tfie  Jnrora  to  answer 
the  questlonB  waa  in  accordance  with  the 
statute. 

[14]  9.  In  Instruction  No.  d4  the  court  un- 
dertook to  define  to  the  ■  jury  proximate 
cause,  and  In  so  doing  used  the  following 
expressions: 

"In  event  you  believe  that  one  or  the  other  or 
both  of  the  defendants  were  negligent,  and  that 
the  plaintiff  was  also  negligent,  you  must  as- 
certain which  negligence  was  the  proximate 
cause  of  the  injury  as  distinguished  from  the  re- 
mote cause,  and  base  your  verdict  accordinglj. 
Any  one  or  all  of  the  parties  may  have  t>een 
negligent  If  the  negligence  of  the  plaintiff  was 
the  proximate  cause  of  th«  injury,  the  plaintiff 
cannot  recover;  but  if  her  negligence,  if  any, 
was  not  the  proximate  cause,  but  the  r^ote 
cause,  and  the  negligence  of  one  or  both  of  the 
defendants  was  the  proximate  cause,  then  the 
plaintiff  woi^  be  entitled  to  recover.** 

The  appellant  tranqwrtatiott  company 
objecte  to  this  Instruction  because  the  court 
told  the  jury  that  the  reqiondenf  a  negli- 
gence must  be  the  proximate  cause,  as  dis- 
tinguished from  a  proximate  cause,  In  order 
to  prohibit  her  recovery.  The  distinction 
made  by  the  appellant  la  correct  as  a  prin- 
ciple of  law ;  but  In  this  instruction  tbe  court 
was  manifestly  Instructing  the  Jury  as  to  the 
difference  between  proximate  and  remote 
cause,  and,  when  read  in  that  light,  the  In- 
struction is  not  Improper.  Instrnctlmi  Na 
30  covered  the  question  of  contributory  neg- 
ligence, and  set  forth  that  contributory  neg- 
ligence arises  from  the  failure  on  the  part 
of  the  person  Injured  to  exercise  reasonable 
care,  and  If  the  failure  to  exercise  such  rea- 
sonable care  "proximately  contributes  to  the 
cause  of  the  injury,"  then  there  can  be  no 
recovery.   This  InstmctlMi  properly  d^es 
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proximate  cause  In  connection  wltii  c<Nitilba- 
tory  neeltgence. 

One  or  two  other  minor  questions  raised 
by  the  tranqportation  cwapany's  briefs  have 
been  dnly  considered,  but  we  do  not  find  any 
merit  In  them. 

The  case  is  reversed  and  remanded  tot  new 
trial  as  to  tbe  appelant  county,  and  the  lodg- 
ment is  affirmed  as  to  tbe  appellant  trans- 
portation company. 

HOLCOMB,  O.  J.,  and  MOUNT,  PABKEB, 
and  FULI^Bax>M,  JJ.,  concar. 


QLOVBB  T.  BBOWN  at  aL 
(Saprema  Court  of  Idaho.   Oct  1,  1019.) 
(Per  Budffc,  J.) 
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forming  an  eBsentiol  Unit  ia  hia  diain  of  title, 
and  also  with  notice  of  such  mattcti  as  h« 
might  have  learned  by  inquiry,  which  the  re- 
citals in  such  inatruments  made  it  liis  duty  to 
pqrsue. 

6.  GUABDIAM  AIVD  WABD  «=»108  —  RULE  OT 
CAVEAT  XHFTOB  AFFIXES  TO  OUABUXAN'B 
SAI£. 

A  guardian  sale  of  real  estate  is  a  judicial 
sale,  and  the  rule  of  caveat  emptor  applies. 

tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  &enea,  Judicial 
Sale.] 

7.  Appeal  and  ebbob  «=»179(1),  719(1)— As- 
signment or  EHBOE  NECESSABT  TO  BEVIXW. 

Held,  that  appellants  cannot  raise  the  ques- 
tion of  bona  fide  purchase  upon  this  appeal: 
First,  because  they  have  made  no  assignment  of 
error  raWng  that  question  in  this  court;  and. 
second,  becausa  the  pleadings  on  their  part  do 
not  properly  raise  the  lssn& 


L  BusBAHD  Ann  win  «s>260— Attack  bt 

ZKIBD  PABST  OR  COirVBTAHCB  OF  XHTUBST 
IK  COHMOinTX  FBOFXBTT  TO  WZFB. 

l%e  validity  of  a  oonv^anee  hum  boaband 
to  wife  of  tlie  husband's  intei««t  in  cranmimity 
property  cannot  be  queationed  by  a  third  party, 
unless  such  party  was  a  creditor  of  the  husband 
before  the  conveyance  was  m^e  or  was  a  subse- 
quent purchaser  withont  notice 

SL  Dbbceht  aud  nisTmiBuTzoN  <ss»74  —  On 

DKAXH  OF  UOTUE^STATUTX. 

Upon  the  death  of  respondent's  mother  In- 
teatate,  an  undivided  one-half  interest  in  her 
separate  property  passed  immediately  to  re- 
spondent under  section  S702,  Ker.  St.  1887, 
which  was  the  succes^on  law  of  this  state  at 
thnt  time.  The  title  to  such  interest  vested  In 
said  heir  at  her  death,  subject  only  to  proper 
administration. 

3.  ESECUTOBS  AND  ADMINISTBATOBB  4^316 

(1)— PaoviaioNS  of  btatdtk  as  to  oistbi- 

BUnON  OP  ESTATE  IfAHDATOBT. 

The  provision  of  section  B702,  Rev.  St.  of 
1887,  that  "It  [the  estate]  *  *  •  must  be  dis- 
tributed *  *  *  in  equal  diares  to  the  sur- 
viving husband  or  wife  and  child  *****  is 
mandatory,  and  makes  it  tlie  im|>erat)ve  duty  of 
the  probate  court  to  distribute  the  property  in 
the  manner  and  to  1^  beirs  therein  specified. 
Any  -other  attempted  distribution  of  the  proper- 
ty in  question  is  In  excess  of  the  probata  court* ■ 
Jurisdiction  and  void. 

4.  JunOHBRT  O-JJ  111  —  RXLOV  IN  BQUXTT 
FBOK  IBAUD  XN  FBOBATB  FBOCBKDXNOB. 

The  validity  of  probate  proceedings  may  be- 
attariced  upon  the  ground  that  audi  proceedings 
have  worked  a  fraud,  and  a  court  of  equity  has 
Jurisdiction  to  compel  the  restoration  of  lands 
or  proceeds  fraudulently  acquired  by  audi  pro- 
ceedings. 

ft.  \^B0B  Ann  FUBOHABBB  ^231<8)— PUB- 
OHASBB  (niABOEABUE  WITH  HOTIOE  OF  BE- 
COBDKD  DEEDS. 

One  daiming  title  to  lands  is  diargeable 
with  notice  of  every  matter  affecting  the  eatate 
which  appears  on  tiie  face  of  any  recorded  de^ 


^Additional  8ylktl»u  by  Editorial  Staff.) 
(Ooiumrrinff  OfMon  per  Mttrgm,  0. 

8.  BUSBAirO  AND  WIFE  ^=>276(8)— Pbobais 
jmiSDxcnon  —  DisTBiBtmoN  of  sipabatb 

PBOFBBTT  of  nBCXABED  WIFE. 

When  land  was  the  separate  property  of  a 
deceased  wife,  and  not  oommuniQr  property  as 
found  by  the  probata  court,  whidi  has  Juriadio* 
tion  as  to  separate  property,  but  not  as  to  com- 
munity property,  that  court  in  distributing  It  to 
husband,  etc.,  did  not  deal  with  estate,  but  as- 
sumed to  distribute  to  him  property  already 
belonging  to  him,  so  that  that  iMirt  of  its  decree 
was  a  nfaUity. 

9.  Judgment  ®=»16— "Jubisdiotioh  of  thb 
subject-  hattbb." 

In  addition  to  Jurisdiction  of  parties  and 
subject-matter  it  ia  necessary  to  validity  of  a 
Judgment  that  court  have  jurisdiction  of  ques- 
tion which  its  Judgmrat  assumes  to  decide,  or 
of  the  particular  remedy  or  relief  which  It  as- 
sumes to  grant;  "jurisdiction  of  the  subject- 
matter"  meaning  not  only  authority  to  hear  and 
determine  the  particular  dass  of  actions,  but 
authority  to  hear  and  determine  the  particular 
gucstionB  the  court  assumes  to  dedde. 

[Ed.  Note.— For  other  definitlonB,  see  W(wda 
and  Phrases,  Birst  and  Second  Series,  Jurl^ 
diction  of  Uie  Subjec^Matter.] 

10.  Yekdob   aud   ^cbchaseb  ^231(S)  — 
PBoancnvB  pubcbaseb  put  on  inquibt  as 

TO  DISI^IBUTZON  OF  ESTATE. 
Where  a  prospective  purchaser  of  land  from 
a  surviving  husband,  on  whom  probate  court's 
decree  of  distribution  in  bis  wife's  estate  had 
not  conferred  title,  or  from  his  guardian,  would 
have  discovered  on  examination  of  record  thnt 
it  had  been  distributed  to  him  as  community 
property  of  himself  and  wife,  and,  being  pre- 
sumed to  know  of  Rev.  St  1887,  |  0712,  re- 
lating to  community  property,  would  know  that 
deoree  was  a  nullity,  he  would  be  put  on  in- 
quiry as  fco  nature  of  tiie  title  which  would  dls* 
dose  all  Qio  infirmities. 

Rice,  J.,  dissenting. 

Appeal  from  District  Gourt,  Canyon  Coun- 
ty;  R.  N.  Dnnn,  Presiding  Jadg«. 
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ArtioD  to  «Qlct  title  and  for  partitloD  by 
G4«rfe  R.  Gtonr  agmlnst  Frank  U  Brown 
KDd  others.  Jndsmoit  for  plaintiff,  and  d» 
fimdaata  aiiiteaL  Affirmed. 

&  L.  Tipton,  of  Boise,  and  F.  A.  Hagelln, 
«r  N'ampa.  for  appellanta. 
tieorv«  H*  Bust,  of  BoiBe,  for  reapondait 

BriXtE,  J.  This  action  was  brought  by 
ratpond^ut  to  quiet  title  to  an  undivided  one- 
bair  interest  in  certain  property  In  C^yon 
county,  for  partition  thereof,  and  to  have  a 
decree  of  distribution  made  and  entered  In 
the  probate  court  adjudged  to  be  null  and 
void.  The  cause  was  tried  to  the  court  on  the 
second  amended  oomi^lnt  and  the  answer 
thereto.  Findings  of  fact  and  coucloslonB  of 
law  were  made  In  accordanoe  with  the  al- 
legations of  the  complaint,  and  Judgment 
entered  for  respondoit  In  accordance  with 
the  prayer  thereof.  This  ajvaal  ia  fnun  the 
Judgment 

The  facta  necessary  to  a  determination  of 
the  points  presented  by  ain>ellant  are  that 
the  prcH>erty  was  originally  and  prior  to  June 
22,  1896,  the  community  proper^  of  George 
S.  Glover,  the  father,  and  Marietta  Glover, 
the  mother,  of  re^xwdent  On  the  latter 
date,  George  S.  Glover  deeded  the  property  to 
Marietta  Glover.  This  deed  was  recorded  In 
Canyon  county,  July  16,  1890;  and  contained 
the  following  recitals: 

"That  the  said  party  of  the  first  part,  fqr  and 
In  consideration  of  the  love  and  affection  which 
he  iKars  towards  his  wife,  the  said  Marietta 
Glover,  and  for  the  purpose  of  making  her  a 
gift,  does  hereby  give,  grant,  alien  and  convey 
unto  his  said  wife,  the  said  party  U  the  second 
part,  all  that  certain  property  dtnate  in  Can- 
yon county,  Idaho,  and  described  as  follows,  to 
wit:  The  S.  W.  %  of  sec.  34,  T.  3  N..  B.  2  W., 
B.  M.,  Canyon  county,  Idaho,  as  the  same  ap- 
pears of  record  in  the  recorder's  office  of  said 
county. 

"To  have  and  to  hold  the  same  unto  the  said 
party  of  the  second  part,  her  beira  and  assigns, 
for  her  sole  and  separate  use,  benefit  and  be- 
hoof forever.  To  h(^  and  enjoy  all  and  singu- 
lar the  same  and  every  part  and  parcel  thereof 
as  and  for  her  separate  estate,  especially  relin- 
guisliing  for  himself  and  his  heirs  all  right  or 
claim  to  the  same  or  any  part  thereof  as  commu- 
nity property,  so  that  the  same  may  be  held  by 
her  as  separate  and  not  in  any  respect  as  com- 
munity properti.'* 

Prior  thereto,  on  January  6,  1896,  Glover 
and  his  wife  had  mortgaged  the  property  to 
Prosper  Avellne.  This  mortgage  was  satis- 
fied of  record,  January  20, 1903.  On  Septem- 
ber 15,  1902,  the  property  waa  again  mort- 
gaged to  Prosper  Avellne  for  |1,800.  This 
mortgage  was  satisfied  of  record  August  1, 
1907.  Before  the  satisfaction  of  the  latter 
mortgage.  Marietta  Glover  died,  Intestate, 
June  16,  1905.  Letters  of  administration  of 
her  estate  were  granted  to  George  S.  Glover 
by  the  probate  court  of  Ada  county,  July  19, 
1905w   The  property  waa  returned  and  ap- 


xwaised  in  the  inventory  aa  community 
erty,  and  on  February  1,  1907,  the  final  de- 
cree of  distribution  of  her  estete  purported  to 
distribute  as  cmnmnnlty  j^v^lierty  the  ^tlre 
property  to  George  S.  Glover,  as  the  hmband 
the  deceased,  Marietta  Glover. 
On  August  1.  1907,  George  S.  Glover  as  a 
single  man  mwtgaged  the  pr<^rty  again  to 
Proeper  Avellne,  for  $5,000.  The  latter  m(H-t- 
gage  was  foreclosed  for  nonpaymrat,  and  a 
decree  ct  foredoeure  and  order  of  sale  was 
filed  October  31, 1908.  On  December  10. 1908, 
W.  H.  Thorpe,  aa  sheriff  at  Cany<n  cotmty, 
executed  a  certificate  of  sale  of  the  property 
to  Prosper  Aveltn^  subject  to  redemptltm  In 
one  year. 

In  September,  1908,  George  8.  Glover  waa 
adjudged  Insane  by  the  probate  court  ct  Ada 
county  and  committed  to  the  care  and  cus- 
tody of  Uie  Idaho  Insane  As^um  at  Blacft- 
foot,  where  he  remained  at  all  times  tliere- 
after  until  the  date  bla  death  on  November 
30,  1913.  One  D.  D.  WilUams  was  granted 
letters  of  guardianship  of  the  estete  of 
George's.  Olorer,  October  S,  190S.  Proceed- 
ings yrete  bad  in  the  guardianship  mattw  ftor 
the  sale  of  tba  property,  and  <m  Hardi  H, 
19D9,  an  order  nmflrmlng  the  sale  fnun  D.  D. 
WliUama,  as  guardian,  to  T.  W.  Crane,  was 
made,  and  pursuant  tSiereto  a  guardian's 
deed  was  filed  for  recwd,  April  1,  1909.  On 
Marcta  24,  1909,  D.  D.  Williams,  as  guardian 
of  the  estate  of  Get^ge  S.  Glover,  an  insane 
person,  paid  to  Prosper  Avellne  the  sum  of 
$5,898.83,  in  full  payment  of  the  Jndgment 
on  foreclosure  of  the  mortgage,  and  interest 
and  coate,  against  the  property,  and  thereby 
redeemed  the  land  from  the  foreclosure  sale 
and  sheriff's  oartlflcate  tlmeof.  All  oC  the 
appeDanta  derive  ttifilr  Interests,  either  me- 
diately or  immediate,  through  T.  W.  Cran^ 
who  purchased  the  property  at  the  guardian 
sale. 

It  is  apparoit  that  at  the  time  of  his  maul- 
er's deaOi,  respondent  waa  not  quite  16 
years  of  age. 

The  main  polnte  sought  to  be  made  aj^ 
pellante  are  that  ttiere  Is  no  finding  that  the 
property  was  the  separate  property  of  Mari- 
etta Glover;  that  the  prc^rty  was  Is  fitct 
community  prc^ierty  and  not  her  separate 
property;  that  there  Is  no  sufficient  auc- 
tion in  Ihe  comi^aint  aa  to  fraud;  and  th&t 
the  decree  of  dlBtribntl<m  awarding  the  prop- 
erty to  Gewge  S.  OIovot  can  only  be  atted»d 
on  appeal  therefrom. 

[1}  As  to  the  first  pt^t,  the  court  found 
the  facts  above  recited,  and  found  aa  a  cm- 
cluslon  of  law  that  the  property  'Vas  the 
sole  and  separate  property  of  Marietta  Glo- 
ver." It  was  eminently  proper  to  so  find  as 
a  conclusion  of  law,  If  the  fiicte  as  found 
upon  which  the  conciusi«m  Is  based  are  ade- 
quate to  support  the  legal  inference  ttat  the 
prt^rty  was  her  separate  property. 
lante  contend  that  community  property  can 
only  be  conveyed  so  as  to  become  the  separate 
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prc^>ert7  of  t&e  vtfe  wben  Oiere  an  no  com- 
mtmlty  or  other  debts  <a  the  husbaiid,  aod 
rely  upon  the  case  of  Bank  of  Oroflno  t.  Well- 
nioQ,  26  Idaho,  425, 143  Pac.  1169.  The  most 
that  can  be  deduced  from  the  oi^OD  In  the 
latter  case,  however,  la  that  waxb  a  oooTey- 
ance  Is  void  as  to  existing  ctadltoia.  The 
true  mle  Is  that — 

"No  third  party  can  question  the  validity  oi 
a  conveyance  trom  the  husband  to  the  wife  un- 
less he  was  a  creditor  of  the  husband  before  the 
conveyaQce  was  made,  or  was  a  subsequent  pur- 
chaser without  notice."  De  Garca  v.  Oalvan,  55 
Tex.  53 ;  Lehmberg  v.  Biberetein,  61  Tex.  457. 

The  deed  to  Marietta  Glover  manifests  on 
its  face  a  dear  and  unequivocal  intention  to 
convert  the  pr<q[)erty  into  the  separate  prop- 
erty of  Marietta  Glover.  This  deed  was  re- 
corded long  prior  to  the  time  that  Crane  took 
title  through  the  guardian,  upon  whose  title, 
as  has  been  already  observed,  the  rights  of 
all  of  the  ai^llants  depend.  No  existing 
creditor  'is  bere  cranplainlng,  and  the  facta 
show  that  the  claims  of  all  creditors  In  ex- 
istence at  the  time  the  property  was  deeded 
to  Marietta  Glover  were  satlsfled  and  the 
property  redeemed. 

It  Is  dear,  therefore,  that  the  pr<H>erty 
was  the  separate  pr<^rty  of  Marietta  Glo- 
ver, and  that  the  court  properly  so  found. 

It]  The  statute  of  BUcoe8Sl<»i  in  force  at 
the  time  of  the  death  of  Marietta  Glover,  de- 
fining the  manner  In  whldi  such  properly 
should  be  distributed,  was  section  5702  of 
the  Revised  Statutes  of  1887,  the  material 
portl<Hi  of  which  rmda  as  follows: 

"Sec.  6702.  When  any  person  having  title 
to  any  estate  not  otherwise  limited  by  marriage 
contract,  dies  without  disposing  of  the  estate  by 
will,  it  is  succeeded  to  and  must  be  distributed, 
unless  otherwise  ezpreesly  provided  in  this  Code, 
subject  to  the  payment  of  bis  debt^  in  the  fol- 
lowing manner: 

"1.  If  the  decedent  leave  a  snrviving  husband 
or  wife  and  only  one  child,  or  the  lawful  issue 
of  one  child  In  equal  aharea  to  the  snrviving 
husband  or  wife  and  child,  or  Issue  of  sadi 
child.  ♦  • 

Notwithstanding  the  fact  that  this  prop- 
erty was  separate  property,  It  was  caused 
to  be  returned  by  George  S.  Glover,  as  ad- 
ministrator of  hla  wife's  estate,  as  com- 
munity property,  inventoried,  appraised,  and 
distributed  as  such.  It  is  Immaterial  wheth- 
er George  S.  Glover  was  acting  with  an 
hmest  Intention  and  in  the  t>ellef  that  the 
property  was  community  pr(q)erty.  The  re- 
sult of  this  proceeding  worked  a  fraud  upon 
this  resp(Hidait.  As  was  said  by  the  Supreme 
Court  of  Washington: 

"It  may  be  conceded  that  there  was  no  inten- 
tion—and we  think  that  is  a  fact— on  the  part 
of  the  attorneys,  the  probate  judge,  TuU,  and 
the  respondent,  to  injure  the  appdlants,  and 
tiiat  they  acted  from  the  boat  of  motives;  but 
the  fact  stands  out,  nevertheless,  that  th^  per* 
petrated  in  law  a  fraud  upon  the  dtlldrw." 


Dormltxw  t.  German  Savings  &  Loan  Sodetyp 
23  Wash.  132,  220, 62  Pa&  862,  881.  Judgment 
affirmed  102  U.  a  120.  24  Sup.  Ct  221.  48  U 
Ed.  873. 

The  foregoing  language  is  quoted  with  ap- 
proval In  German  Savings  &  Loan  Society  r. 
TuU,  136  Fed.  1,  69  C.  C.  A.  1. 

Upon  the  death  of  Marietta  Glover,  an  un- 
divided one-half  interest  in  the  property 
passed  immediately  to  respondoit  as  her  son 
and  heir.  His  title  vested  at  her  death,  sub- 
ject only  to  proper  administration.  In  re 
Newlove's  Estate,  142  Cal.  877,  76  Pac.  1083; 
McCaughey  v.  Lyall,  224  U.  S.  668,  82  Sop. 
Ct  602,  56  L.  Bd.  8S3. 

Th&  statute  In  force  at  the  time  vested  the 
title,  and  a  decree  of  distribution  of  the  pro- 
bate court  neltber  gave  a  new  title  nor  tnins- 
ferred  any  rights.  Bates  v.  Howard,  105 
CaL  173,  88  Paa  716;  Robinson  v.  Fair.  128 
U.  S.  63.  e  Sup.  Gt.  30.  32  Ll  Ed.  415;  Bln- 
Bwanger  v.  Henntnger.  1  Alaska,  609;  Hume 
V.  Laurel  Hill  Cemetery  (C  C.)  142  Fed.  iiG2 ; 
Carter  v.  Frahm,  31  S.  D.  879,  141  N.  W.  370. 

[31  But  entirely  apart  from  the  question 
of  fraud  and  its  effect  upon  the  validity  of 
the  decree  of  the  probate  court,  tliat  decree 
possesses  no  validity,  for  if  any  force  is  to 
attach  to  the  finding  of  tbe  probate  court 
that  the  property  was  the  community  prop- 
erty of  George  S.  and  Marietta  Glover,  then 
that  court  l)ecame  ipso  facto  divested  of 
any  further  Jurisdiction  to  administer  upon 
the  property.  If,  on  the  other  hand,  the 
finding  of  the  probate  court  that  the  prop- 
erty was  community  property  is  to  be  dis- 
regarded and  treated  merely  as  an  error, 
then  its  decree,  which  gave  the  whole  es- 
tate to  George  S.  Glover,  Is  void  as  to  the 
Interest  of  this  respondent,  a  minor  heir, 
because  in  excess  of  the  Jurisdiction  of  the 
probate  court 

Let  it  be  conceded  that  it  is  the  oflQce  of 
tbe  probate  court  to  d.etermlne  who  are  the 
heirs.  This  was  done,  and  the  probate  court 
found  tbat  George  S.  Glover  and  this  re- 
spondent were  the  heirs.  The  law  of  suc- 
BCssioQ  already  referred  to  In  existence  at 
that  time  gave  one-half  of  the  estate  im- 
mediately upon  the  death  of  Marietta  Glover 
to  respondent,  then  a  minor,  subject  only, 
as  previously  observed,  to  proper  admlnl&s 
tration,  and  tbe  probate  court  had  no  Juris- 
diction to  decree  the  entire  estate  to  one 
heir  and  to  leave  the  other  heir  without 
estate,  having  found  him  to  be  sndi  beir. 
The  language  of  the  statute  is: 

«•  •  •  It  [the  estate]  •  •  •  most  be 
distributed  *  *  *  in  equal  shsrvs  to  tbe  snr- 
viving hnsband  or  wife  and  child.  •  «  ••> 

The  admonltiui  expressed  therein  la  not 
mere^  good  advice,  trat  is  mandatory,  leave? 
no  discretion  In  the  court,  and  makes  it  the 
Imperative  duty  of  the  court  to  distribute 
the  property  In  tbe  manner  and  to  the  heirs 
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therein  Qpedfled  and  fonnd  by  the  ooort 
Any  different  attempted  dlitributlon  of  the 
property  would  be  In  excess  of  tbe  probate 
court's  Jurisdiction  and  v<dd.  The  anthorl- 
tles  cited  by  respondent  i^m  this  prindide 
are  condostre.  The  prindpl^  brl^y  sam- 
marUod,  may  be  stated  thus:  Even  though 
a  court  bfts  Jurisdlcthm  over  the  subject- 
matter  and  the  parties,  If  It  proceeds  to  dis- 
pose of  matters  over  whldi  it  is  not  author- 
ized to  act  or  to  grant  relief  of  a  chacaeter 
whldi  it  has  no  power  to  grant,  its  Judg- 
ment Is  in  thlfl  respect  ^cid.  Anthony  v. 
Kasey,  83  Va.  338.  6  8.  B.  176,  6  Am.  St. 
Bep.  277,  278;  Furman  t.  Furman,  153  N. 

■y.  aoa,  47  v.  e.  577.  00  Am.  st.  Rep.  629, 

and  note  at  043.  644;  Day  t.  Micou.  18  Wall. 
1S6,  21  L.  ISd.  861 ;  Ex  parte  Lange,  IS  Wall. 
163,  21  L.  Ed.  872;  In  le  Klumpke's  Estate 
167  CaL  416,  139  Pac  1062;  Freonan  on 
Jndgmoits,  8  116,  p.  176. 

With  respect  to  roi^  Judgments,  the  latter 
author  says: 

"A  void  judgment  is.  In  legal  effect,  no  judg- 
ment. By  it  no  rights  are  diveatod.  From  it  no 
rights  can  be  obtained.  It  neither  binda  nor 
ban  any  one.  Ail  acts  performed  under  it  and 
all  daima  flowing  out  of  it  are  vtdd.  Th«  par- 
ties attempting  to  enforaa  it  may  be  resptnud- 
ble  as  trespassers.  The  purchaser  at  a  sale  by 
virtue  of  its  authority  finds  himsdf  without  ti- 
tle and  without  redn-ss.  The  first  and  most  ma- 
terial inquiry  in  relation  to  a  judgment  or  de- 
cr»,  then,  is  in  relation  to  its  validity.  For  If 
;t  be  null  no  action  on  the  part  of  the  plaintiff, 
no  inaction  on  the  part  of  the  defendant,  no  re- 
sulting equity  in  the  hands  of  third  persons,  no 
power  reeldiug  in  any  legislative  or  other  depart- 
ment of  the  govemment,  can  invest  it  with  any 
of  the  elements  of  power  or  validity.  It  does  not 
terminate  or  discontinue  the  action  in  which  it 
is  entered,  nor  merge  the  cause  of  action  ;•  and 
it  therrfore  cannot  prevent  thB  plaintiff  from 
proceeding  to  obtain  a  valid  judgment  upon 
the  same  caoae,  ather  In  the  action  in  which 
the  void  judgment  was  altered  or  In  some  other 
action." 

This  proceeding  la  not  a  collateral  attach 
on  the  Judgment,  but  is  a  direct  attack. 
Campbdl  t.  Campbell,  148  Oal.  712,  87  Pac. 
673. 

The  district  court  had  Jarisdictlon  imder 
Its  general  equity  powers  to  entertain  this 
action.   As  was  said  by  this  court: 

"If  through  fraud  or  perjury  an  heir  has  been 
deprived  of  property  without  any  laches  or  fault 
on  bis  part,  be  haa  his  remedy  in  a  court  of  equi- 
ty.*" Connolly  v.  Probate  Court,  25  Idaho,  35, 
47,  136  Pac  20B,.  209. 

[4]  The  validity  of  probate  proceedings 
may  be  attadced  for  fraud,  and  the  Jurisdic- 
tion of  a  court  of  equity  to  compel  restora- 
tion ct  lands  or  proceeds  fraudulently  ac- 
quired by  such  proceedings  la  cloar.  Bblno 
V.  Emery.  72  Fed.  382,  18  C.  O.  A.  600; 
Johnson  v.  Waters.  Ill  U.  S.  640,  4  Sup^ 
Ot.  619;  28  L.  Ed.  547;  Arrowsmlth  T.  Glea- 


son,  129  n.  S.  86.  9  Sup.  Ct  237.  32  L.  Ed. 
630;  McDanlel  v.  Traylor.  106  V.  S.  415.  25 
Sup.  Gt  868. 49  L.  Ed.  633 ;  Orlfflth  v.  Oodey, 
118  n.  8.  89.  6  Sup.  Ct  383,  28  14.  Ed.  931. 

In  the  celebrated  case  of  Johnson  t. 
Watm,  supra,  the  court  used  the  following 
potlnent  language; 

"In  a  genwal  sense,  it  is  true  that  the  ded- 
itona  ot  that  court  [probate]  in  tlie  matter  of 
the  snoeoBsion  ore  ccmdudve  and  lading,  es- 
pedally  upon  tium  who  were  parties.  But  this 
is  not  nidveraally  true.  Tht  moat  solemn  trans- 
actions  and  judgments  may,  at  the  instance  of 
the  parties,  be  set  aside  or  rendered  inoperative 
for  fraud.  The  fact  of  being  a  party  does  not 
eatop  a.  person  from  ot>taininf  in  a  court  of 
eguity  relief  against  fraud.  It  is  generally  par- 
ties that  are  the  victims  of  fraud.  The  coort 
ot  efaaiwery  is  always  open  to  hear  oiHnidaiDts 
against  it.  whether  cmnmitted  Ju  pais  or  by 
means  of  judicial  proceedings.  In  such  eases 
the  court  does  not  act  as  a  court  of  review,  nor 
does  it  inquire  into  any  irregularities  or  errors 
of  proceeding  in  another  court;  but  it  will 
scrutinise  the  conduct  of  the  parties,  and  if  it 
finds  that  they  have  been  guilty  of  fraud  in 
tainlng  a  judgment  or  decree,  it  will  deprive 
them  of  the  benefit  of  it,  and  of  any  inequitable 
advantage  wMcb  they  have  derived  under  iL" 

Another  case  much  in  jffAnt  ia  Sobler  t. 
Sohler,  135  Gal.  323,  67  Pac  282,  87  Am.  St 
Rep.  08.  The  opinion  in  the  latter  case  so 
clearly  elucidates  one  of  the  main  principles 
decisive  of  the  present  case  that  we  feel  con- 
strained to  quote  tha^rom  at  some  Imgtb. 
The  court  said: 

"The  executrix  of  tiie  estate  was  not  alone 
the  trustee  all  of  the  heirs  of  the  estate  and 
all  of  the  parties  in  interest  thereto  and  there- 
under. She  was  the  mother  of  these  minor 
plaintiffs,  had  their  actual  custody  and  control, 
and,  aa  tiieir  natural  guardian,  was  chargeable 
with  all  the  hiith  duties  pertaining  to  that  rvla* 
tionshlp.  As  executrix,  merely,  it  might  be  ar- 
gued that  she  was  a  disinterested  party,  having 
no  concern  whatsoever  in  the  questi<w  of  heir- 
t^ip  or  right  of  distribution,  standing  indiffer- 
ent between  the  parties,  and  interested  only  in 
carrying  into  elfect  the  determination  of  the 
coort  upon  these  qoestions.  But  as  the  mother 
and  natural  guardian  tA  these  plaintilb  ber 
position  was  a  very  diffmnt  one.  ^e  wo  un- 
der most  B<riemn  obligation  to  protect  the  l^al 
rights  of  her  infant  and  dependent  offspring. 
She  was  under  like  obUgation  to  dihdose  to  the 
court,  on  their  behalf  and  in  their  interest,  all 
knowledge  which  she  possessed,  and  she  was  un- 
der the  same  obligation  to  see  that  their  legal 
claims  to  the  estate  were  properly  presented  be- 
fore the  court  in  probate;  and  with  peculiar 
force  did  this  duty  press  upon  ber,  In  view  of  the 
fad;  diat  during  all  of  this  time  die  waa  execu- 
trix of,  and  administered  upon,  the  estate 
through  which  ber  children  were  to  derive  their 
property.  Such  being  her  position.  It  is  charged 
that,  in  violation  of  this  duty,  and  of  the  rights 
of  her  minor  children,  she  connived  with  ber 
adult  son — not  an  h<cir  to  the  estate  of  the  de- 
censed— to  procure  for  him  a  distributive  portion 
of  that  estate,  and  that  the  conspiracy  was  car- 
ried to  a  successfpl  termination.   Bere  certain- 
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ly  ia  a  charge  of  concealment  opon  the  part  of 
the  gnardiRn,  when  she  should  have  ipokeo  Id 
the  intenst  of  her  wat^  and  collusion  nixm  tlw 
part  ot  tha  guardian  with  anouier  not  in  intca> 
eat  in  the  estate,  to  the  end  that  that  other 
might  deapoil  the  wards  of  their  rightful  inherit- 
ance. It  cannot  to  this  be  answered  that  the 
probate  proceeding  upon  distribution  was  not 
an  adversary  proceeding.  It  becomes  adversary 
In  every  case  where  there  are  conflictinff  claims, 
and  where  there  be  not  the  most  perfect  nnder- 
standing  and  harmony  between  the  claimants. 
The  moment  heirship  act  up  by  the  false 
claimant,  Reoas,  that  moment  between  him  and 
tiie  rightful  hdis  an  adversary  proceeding  was 
at  issue,  and  from  that  moment  it  became  the 
duty  of  the  guardian  of  these  minor  heirs  to 
see  that  the  fullest  presentation  of  their  claims 
waa  put  before  the  court.  This,  by  conspiracy 
with  her  codefendant,  it  is  asserted  she  did  not 
do,  and  it  is  clear  that  her  fraud  In  pushing  on 
bedialf  of  Reuis  his  false  daiat  to  heirship  and 
dlatribntioD,.  and  in  cmoealing  the  truth  from 
her  own  minor  children,  the  rightful  heirs,  and 
in  leaving  them  in  ignorance  that  they  were 
thus  to  be  deprived  of  their  patrtmouy,  was 
fraud  extrinsic  to  the  case,  which  prevented 
tbefr  being  properly  represented  at  tiie  hearing, 
or  from  being  represented  at  aU." 

Of  all  of  these  mattera,  the  purchaser  at 
I  the  guardian  sale  through  whom  these  ap> 
pellants  seek  to  claim,  upon  the  theory  that 
they  an  bona  fide  purcbaaera.  was  as  fully 
advised  at  the  time  he  took  the  guardian's 
deed  as  were  appellants  at  the  time  tbey 
purchased,  for,  as  has  been  noticed,  the  deed 
from  George  S.  Glover,  which  constituted 
this  property  the  separate  pn^rty  of  Mar- 
ietta Glover,  was  and  had  for  yeara  been 
on  rec<»^  before  the  guardian  sale. 

[B]  The  general  rule  la  fiUrly  stated  in 
39  Oyc.  1718,  that: 

"One  claiming  title  to  lands  is  diargeable  with 

notice  of  every  matter  affecting  the  estate  which 
appears  on  the  face  of  any  deed  forming  an  eo; 
sential  link  In  the  chain  of  instrumuits  through 
which  he  derives  his  title,  and  also  with  notice 
of  whatever  matters  he  would  have  learned  by 
any  inquiry  which  the  recitals  in  those  inatru- 
menta  made  it  his  duty  to  pursue  •  •  •  » — 
citing  numerous  authorities  from  nearly  ewy 
juri^ction  In  the  land.  2  Pomeroy's  Equity 
Jnriaprudenee  (4th  Ed.)  |  600^  p.  1206. 

A  clear  exposftloii  of  the  principle  involv- 
ed vrlll  be  found  In  Dormftxer  v.  German 
Savings  &  Loen  Society,  supra.  The  court, 
after  discussing  the  principle,  quoted  the  fol- 
lowing statements  of  the  rule  from  the  au- 
thorities dted: 

"  "Whatever  is  notice  enough  to  eidte  the  at- 
tention of  a  man  of  ordinary  pradeoce  and  call 
for  further  inquiry  is,  in  equity,  notice  of  all 
facta  to  Ha  knowledge  of  whldl  an  inquiry  sug- 
gested by  such  notice,  and  prosecuted  with  doe 
and  reasonable  diligence,  would  have  led,  Kerr, 
Fraud  &  M.  236.  It  will  not  do  for  a  purchaser 
to  close  his  eyes  to  facts  ;  facts  whidi  were  open 
to  his  investigation  by  the  exercise  of  that  dili- 
gence whicA  the  hiw  imposes.   Such  purchasers 
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ore  not  protected.  *  •  *  No  prlndple  ts  bet- 
ter established  than  that  a  purchaser  must  look 
to  every  part  ot  the  title  which  ii  easmtial  to 
its  validity.  *  *  «  When  a  purdiaaer  cannot 
make  out  his  title  but  through  a  deed  which  leads 
to  a  fact,  he  will  be  affected  with  notice  of  that 
fact'  Brush  v.  Ware,  16  Pet  10  I*  Ed. 
672." 

[I]  A  guardian  sale  of  real  estate  Is  a  ju- 
dicial sale  and  the  rule  of  caveat  ^ptor  ap- 
plies. Black  V.  Walton,  32  Ark.  821 ;  Onynn 
V.  McCauley,  82  Ark.  97. 

There  ia  no  questl<Hi  of  latent  equity  In 
this  case.  The  facts  which  rendered  the  pro* 
bate  court's  decree  void  were  clearly  express- 
ed upon  Its  face,  independent  of  die  fraud 
which  In  law  had  been  practiced  upon  re- 
spondent 

Moreover,  these  appellants  are  In  no  poel- 
tiim  to  urge  the  question  of  bona  flde  pur- 
chase upm  this  appeal:  Flnt,  because  Oey 
have  made  no  assignment  of  error  raising  the 
question  in  this  court;  second,  because  the 
pleadings  on  their  part  do  not  properly  raise 
the  issue. 

The  mle  Is  stated  by  Mr.  Pomeroy  as  fol- 
lows: 

*^e  auctions  ot  the  plea,  ot  at  an  answer 
BO  far  as  it  relates  to  this  defense,  most  indnda 
all  those  imrticnlan  which,  aa  has  been  shown, 
are  necessary  to  constitate  a  bona  fide  purehaae. 
It  should  state  tiie  condderatiMi,  which  most 
appear  from  the  averment  to  be  'valuable*  with- 
in the  menniog  of  the  rules  upon  that  subject, 
and  should  show  that  it  has  actually  been  paid, 
and  not  merely  secured.  It  thould  aho  deny 
notice  in  the  fullest  and  clearest  manner,  and 
thia  denial  it  necessary  tohethrr  notice  ia  charp' 
ed  in  ihe  eomplatnt  or  not."  (Italics  outa.)  2 
Pomeroy,  Equity  Jortqimdence  (4th  Bd.)  |  TKf, 
at  1606. 

[I]  The  question  of  bona  fldea,  therefore,  Is 
not  presented  .upon  this  appeaL  Be  that  as 
It  may,  appellants'  pxedeceasws  in  interest 
had  all  the  notice  which  the  law  is  capaUe 
of  giving  them.  It  certainly  cannot  be  a^- 
ed  that  axu  duty  rested  iqMm  this  minor  heir, 
who  was  without  xeincsentBtitHi  In  fact  and 
whose  rlE^ts  have  been  purportedly  destn^- 
ed  by  the  fraud  of  his  natural  guardla^,  to 
rush  In  to  the  guardian  sale  and  by  pro- 
claiming his  interests  give  actoal  notice  in 
fact  to  Crane,  the  purchaser  thereat  No 
satA  duty  reals  upcm  a  minor.  If  die  notice 
which  Crane  had  is  Insufficient  to  defeat  his 
claim  that  he  Is  a  bona  flde  jmrchaser,  then 
there  Is  no  means  known  to  the  law  by  which 
the  rights  of  this  minor  conld  have  been 
protected,  in  view  of  the  ccmduct  of  the  pro- 
bate court  and  his  natural  guardian.  It 
would  be  a  reproach  upon  the  law  and  upon 
our  form  of  Jurisprudence  to  bold  that  a 
court  of  equity  Is  Impotent  to  afford  a  minor 
relief  nnder  sudi  drcntnatancos. 

There  is  no  merit  In  the  contention  of  ap- 
pellants  that  they  are  entitled  to  equitable 
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rdlef  by  leaaon  of  tbe  fact  that  moiM^  of 
their  grantor,  Crane,  vent  to  pay  off  the 
mortgage  referred  to  herein  under  the  belief 
ttiat  Geoise  S.  Olorer  had  Uie  entire  title 
to  tbe  land.  They  are  not  snbrogated  to 
the  rlghta  of  the  mortgi^ee.  There  yf&»  no 
mlBtake  of  fact  The  only  mlHtafce  was  one 
of.  law,  asalnst  which  a  court  of  equity  will 
not  grant  relief.  Klelmann  t.  Oelselmann, 
114  Uo.  487,  21  8.  W.  796,  35  Am.  St  Rep. 
761 ;  Oerman  Savings  &  Loan  Society  v.  Tnll, 
supra;  2  Jones  on  Mortgages  <6th  Ed.)  | 
874f,  p.  417 ;  Wadsworth  t.  Blake^  48  Minn. 
509,  45  N.  W.  1131. 

Tbe  Judgment  la  affirmed.  Goats  awarded 
to  respondent 

MORGAN,  O.  J.  (concurring).  While  I 
concur  in  the  conclusion  reached  in  tbe  fore- 
going opli^on,  I  do  so  for  reasons  that  are 
entirely  foreign  to  those  therein  expressed. 

At  the  time  Marietta  Glover  died,  and  dur- 
ing the  time  an  attempt  was  being  made  to 
pr(^te  her  estate,  Bev.  SUts.  f  5712, 
was  In  force,  and  omtalned  tbe  following 
provlsttm: 

"Upon  the  death  of  th«  wife,  tbe  entire  com- 
munlty  property,  without  adininistration,  be- 
longs to  the  surviving  husband.  •  •  •  ** 

Tba  record  before  us  discloses  that  the 
probate  judge,  in  his  decree  of  distribution, 
found  tbe  heirs  to  tbe  estate  of  Marietta 
Glover  to  be  her  husband  and  her  son ;  also 
that  the  land,  title  to  which  is  here  in  liti- 
gation, was  community  property,  whldii  he 
thereupon  aasnmed  to  dlBtzlbute  to  the  fius- 
band. 

[I]  It  is  clear  the  land  in  questton  was  the 
separate  property  of  the  decedent,  and  that 
the  probate  court  had  Jurisdiction  of  it 
It  Is  also  clear  that  tribunal  did  not  have 
Jurisdiction  of  the  community  property  be- 
cause it  did  not  belong  to  the  wife's  estate, 
but  upon  her  death  belonged,  without  admin* 
istratlon,  to  tbe  husband.  That  court  hav- 
ing found  the  land  to  be  community  prc^ 
erty,  did  not,  in  purporting  to  make  dis- 
tribution of  It,  deal  witb  the  estate  of  tbe 
wife,  but  assumed  to  distribute  to  the  bus- 
band  property  which  already  belonged  to 
talm,  not  because  he  inherited  it,  but  be- 
cause he  owned  it  This  was  beyond  the 
Jurisdiction  of  the  court  and  that  portion  of 
the  decree  Is  a  nullity. 

[I]  "In  addition  to  Jurisdiction  of  tbe  par- 
ties and  the  subject-matter,  it  Is  necessary 
to  the  validity  of  a  judgment  Uutt  the  court 
should  have  Jurisdiction  of  tbe  question 
which  Its  judgment  assumes  to  dedde.  or  of 
tbe  particular  remedy  or  relief  which  It  as- 
sumes to  grant  •  •  •"  23  Cyc.  684;  Hun- 
day  T.  Vail,  34  N.  J.  Law,  418;  Waldron  r. 
Harvey,  64  W.  Va.  60S,  4«  S.  B.  603 ;  Stand- 
ard Savings  ft  Loan  Association  t.  Anthony 
Wholesale  Grocery  Co.,  162  Fac.  451,  h.  B. 


A.  1917D,  1029;  Sharp  t.  Sharp,  166  Pa& 
175k  L.  B.  A.  1917P,  662.  *'  'Jurisdiction  of 
the  anbjectmatter*  mean^  not  only  antborlty 
to  hear  and  determine  a  particular  class  ot 
actions,  but  authority  to  hear  and  determine 
the  particular  questions  the  court  assumes 
to  decide."  SaChe  t.  Wallaoe  et  aL,  101  Minn. 
168,  112  N.  W.  886;  11  Lb  B.  A.  (N.  S.)  803, 
US  Am.  St  Bep.  612, 11  Ann.  Cas.  348. 

It  was  beytmd  the  jurisdictton  ot  the  iffo- 
bate  coiurt  to  distribute  community  pn^ierty 
to  the  surviving  hudwnd  because  It  was  not 
a  part  of  the  deceased  wife's  estate.  Al- 
though it  bad  Jurisdiction  to  do  so,  that  ctfart 
did  not  distribute  to  him  the  separate  prop- 
erty of  his  wife;  it  failed  to  find  she  had 
separate  property.  That  which  It  attempted 
it  was  without  Jurisdiction  to  do ;  that  which 
it  bad  Jurlsdlctiw  to  do  it  did  not  attempt 

[10)  Tbe  decree  did  not  confer  title  upon 
George  S.  Glover,  and  it  is  not  available  to 
appellants  In  support  of  th^r  contention  that 
they  are  Innocent  purchasers  and  Incum- 
brancers. A  prospective  purchaser  of  this 
land  from  Glover,  or  Ms  guardian,  would 
discover,  upon  examination  of  tbe  record, 
that  it  had  been  distributed  to  him  by  the 
pn^ate  coiirt  as  community  property  of  him- 
self and  bis  wife.  Endi  a  pnrdiaser,  being  t 
presumed  to  have  knowledge  of  the  provision 
of  section  5712,  supra,  would  know  the  de- 
cree was  a  nullity;  that  It  could  neither  add  ' 
to  nor  detract  from  the  title  Glpver  had,  and 
would  be  put  upon  his  inquiry  as  to  tbe  na- 
ture and  condition  of  that  tltie,  which  In- 
quiry would  disclose  all  Its  infirmities. 

I  dissent  from  that  portion  of  the  opinion 
which  holds  a  decree  of  a  probate  court  dis- 
tributing property  other  than  as  directed  by 
statute  to  be  in  excess  of  its  Jurisdiction 
and  void ;  also  f  rmn  that  portion  which  holds 
this  action  to  be  a  direct  and  not  a  collater- 
al attack  upon  the  Jodgm^t  (O'Neill  v.  Pot- 
vln,  13  Idaho,  721,  93  Pac.  20,  257),  and  from 
that  portion  which  announces  that  "the  va- 
lidity of  probate  proceedings  may  be  attacked 
for  fraud  and  the  Jurisdiction  of  a  court  of 
equity  to  compel  restoration  of  lands  or  pro- 
ceeds fraudulently  acquired  by  sudi  pnxsed- 
Ings  is  clear,"  unless  that  rule  is  limited  by 
a  statement  to  the  effect  that  decrees  of  pro- 
bate courts  in  probate  matters  are  subject 
to  attack  In  like  manner  and  to  like  extent 
only  as  are  Judgments  and  decrees  of  other 
courts  of  reCOTd  In  matten  within  th^  Ju- 
risdictiim. 

RIGB,  J.  (dissentlnjd.  The  property  In- 
volved In  tills  action  was  tbe  aerate  pn^ 
erty  of  Marietta  Glover  at  the  time  of  her 
death.  From  the  stipulation  of  fbcts  filed 
In  this  case*  we  must  assume  that  the  pro- 
bate court  acquired  jurisdiction  of  her  estate. 
Under  Bev.  Statutes,  i  5702,  subd.  1.  her  sur- 
viving husband.  G^rge  S.  Glover,  and  her 
minor  son,  George  B.  Glover,  plaintiff  below. 
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were  entlUed  to  succeed  to  this  property  In 
equal  sbareB.  Sucb  proceedlBgs  were  bad 
In  the  admlnlstrstlOTi  of  her  estate  In  the 
protiate  court  that  a  decree  of  dlstribattoD 
was  entered,  reciting  that  the  property  was 
coromnnlty  proper^,  and  distributing  the 
whole  thereof  to  the  surviving  husband, 
Geoi^  S.  Olover.  No  appeal  was  takoi  from 
this  decree  of  distribution. 

It  is  true  .that  it  Is  not  the  office  of  a  de- 
cree of  distribution  by  the  probate  court  to 
create  titles,  or  to  transfer  rights.  In  re 
NewJove's  Estate,  142  Cal.  377,  75  Pac.  1083 ; 
Bates  y.  Howard,  106  Cat  173,  38  Pac.  715 ; 
OoBsage  T.  Crown  Point  M.  Co.,  14  Nev.  1S3 ; 
Ohever  v.  Chlng  Hong  Poy.  82  CaL  68,  22 
Pac.  1081.  But  it  is  the  office  of  a  'decree 
of  distribution  to  determine  who  the  heirs 
are  to  whom  the  estate  has  descended,  in 
the  absence  of  a  testamentary  disposition 
thereof,  and  apportion  the  parts  to  which 
each  h^r  is  entitled.  In  Idaho  a  decree  of 
distribution  applies  to  personal  property  and 
real  estate  alike.  See  Toland  v.  Earl,  12» 
OaL  148,  61  Pac.  914,  79  Am.  St  Bep.  100. 

Involved  in  every  decree  of  distribution 
in  the  matter  of  any  estate  of  which  the 
probate  court  has  jurlsdlctl<Hi,  and  whl^ 
has  not  been  disposed  of  by  will,  Is  the  de- 
termination of  the  question  as  to  who  are 
the  heirs  of  the  intestate,  and  the  further 
queatlon  of  the  parts  or  proportions  of  the 
estate  to  which  eadi  heir  is  entitled.  Mil- 
ler V.  Mttcham,.21  Idaho.  741,  128  Pac.  941; 
Connolly  v.  Probate  Court.  25  Idaho,  35,  136 
Pac  206;  Crew  v.  Pratt,  119  Cal.  139,  51  Pac. 
38;  Cunha  t.  Hughes,  122  Gal.  Ill,  54  Pac. 
635.  68  Am.  St  Rep.  27;  St  Mary's  Hospital 
V.  Perry,  162  Cal.  338.  02  Pac  864;  In  re 
Bvrdick's  Estate,  112  Cal.  387,  44  Pac  734. 

If  the  property  la^  fact  had  been  ccnn- 
mnnity  pn^rty,  under  Bevised  Statutes  In 
fbrce  at  the  time  this  administration  was 
had,  the  probate  court  would  have  had  no 
JnriBdlctlon  of  the  estate.  In  re  Bowland's 
Estate.  74  Cal.  S2S,  16  Pac  315,  6  Am.  St 
Rep.  464;  In  re  Tonng's  Estate,  128  OaL  837, 
05  Pac  1011;  In  re  Etumpka'a  Estate^  167 
CaL  41S,  180  Pac  1062. 

The  d^lm  wlvanced  by  Hie  huAand  that 
the  pnqpertj  was  ctminnnlty  property  and 
beknged  to  him,  not  as  but  as  owner, 
Is  a  dalm  advme  to  the  estate  and  pre- 
sents a  qnestlrai  of  which  Qie  probate  court 
bad  no  Jurisdiction.  In  re  Elumpke's  Es- 
tate, sopra;  In  re  Rowland's  Estate,  snpra. 
The  probate  court,  under  our  statut^  Is  not 
required  to  make  and  file  findings  of  fact 
as  a  basis  tor  Its  decree  of  dlstrlbnti«L  If 
Ote  probate  conrt  in  this  case  was  attempting 
to  pass  upon  the  adverse  claim  of  the  bmt- 
Tivlng  husband  that  the  isx^perty  was  oom> 
munlty  pnH)erty,  and  therefore  belonged  to 
him  as  owner  without  administration,  its 
action  In  so  flndlng  was  beyond  its  Juriadic- 
tlon  and  void. 


I  think  the  mere  fact  that  the  court  found, 
by  way  of  redtU,  that  the  property  involved 
in  this  action  waa  community  property  would 
not  have  the  ^ect  of  dlvMtlng  the  court  of 
Jurisdiction  of  the  estate.  Notwithstanding 
such  finding.  It  was  the  court's  duty  to  pro- 
ceed and  make  a  decree  of  dlatrlbutlou,  a 
duty  which,  in  case  of  refusal.  It  might 
have  been  compelled  to  perform  by  writ  of 
mandate.  It  did  not  dlamlss  the  probate 
proceedings,  but  did  make  and  enter  its  de- 
cree of  distribution. 

That  the  conrt  was  Intmdlng  to  decree  a 
distribution  of  the  estate  of  Marietta  Olover, 
deceased,  and  was  not  setting  over  the  es- 
tate to  George  S.  Olover,  the  surviving  hus- 
band, because  as  community  property  it  be- 
longed to  him  without  administration,  I 
think  is  patent  on  the  face  of  the  decree  it- 
self.  The  decree  contains  the  following: 

"Oeorge  S.  Glover,  the  administrator  of  the 
estate  of  Marietta  Olover,  deceased,  having  on 
the  2lBt  day  of  January,  1907,  filed  in  the  court 
his  petition,  setting  forth,  among  other  mattera, 
that  all  accounts  have  been   finally  settled. 

*  *  *  and  that  a  portion  of  said  estate  re- 
mains to  be  divided  among  the  heirs  of  said  de- 
ceased; •  *  *  said  matter  coming  on  regu- 
larly to  be  heard  this  1st  day  of  February,  1907, 

*  *  *  and  it  appearing  to  the  satisfaction  of 
this  court  that  the  residue  of  said  estate,  constst- 
ing  of  the  property  hereinafter  particularly  de- 
scribed, is  now  ready  for  distribution;  *  •  * 
that  the  said  estate  is  community  property; 
that  the  said  Marietta  Olover  died  btestatie  in 
the  county  of  Los  Angeles,  state  of  California, 
on  June  16, 1907  [1905]  and  his  [her]  only  heirs 
at  law  are  Oewge  8.  Olover,  husband,  and  Ray- 
mond Olover,  son;  *  *  *  that  the  nid 
George  S.  Glover,  as  tiie  husband  of  the  said 
Marietta  Glover,  is  entitled  to  all  the  residue  of 
said  estate.  •  •  • 

"It  ia  hereby  ordered,  adjudged,  and  decreed 
that  the  residue  of  said  estate  of  Marietta  Glo- 
ver, deceased,  hereinafter  particularly  described; 
and  now  ranaining  in  the  hands  of  said  admin- 
istrator, and  any  other  property  not  now  known 
or  discovered,  which  may  belong  to  ssid  estate, 
or  in  whldi  the  said  estate  may  have  an  inter- 
est, be  and  the  ssme  Is  hereby  distributed  as  fol- 
lows, to  wit:  [To]  George  S.  Olover.  •  • 
(Then  follows  a  particular  description  oC  ttte 
property  involved  in  this  action.) 

Failure  to  mention  an  heir,  or  distribution 
to  one  not  an  heir,  or  erroneously  determin- 
ing the  proportions  or  parts  of  the  estate  to 
which  the  heirs  are  entitled,  does  not  ren- 
der the  decree  void.  Sohler  v.  Sohler,  135 
CaL  323,  67  Pac.  282,  87  Am.  St.  Rep.  08; 
Mulcabey  v.  Dow,  131  Cal.  73,  63  Pac.  158. 
To  so  hold  would  be  to  deny  power  in  the 
court  to  commit  error.  To  bold  a  decree  of 
dlatrlbutlCHi,  awarding  to  one  heir  that  iwr- 
ti«i  ME  an  estate  which  by  the  statute  of 
succeasloa  belongs  to  another  heir,  void  pro 
tanto  because  In  excess  of  the  Jurisdiction 
of  the  probate  court,  would  reeiUt  in  uaaet- 
tUnr  the  protnte  titles  of  the  state.  It  would 
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lead  to  tbe  erll  wblcb  tbe  law  was  darigned 
to  renied74  I  ttduk,  UimCorfti  that  tbe  de- 
cree of  dlstributkm  in  tills  case  wa>  errone- 
ous, but  not  void. 

No  appeal  havlnc  beat  taken,  it  became 
final  and  conclusive,  a  L.  |  6827;  Miller  ,  t. 
Mitduun,  supra ;  CkuuMdly  v.  Fnrtiate  Ooort; 
Bnpra;  Wm.  HUI  Co.  r.  Lawler,  116  GaL 
.  369^  48  Pac  323;  drew  t.  Pratt,  supra;  Goad 
T.  Montgomery,  119  GaL  SOB,  51  Pac.  681, 
63  Am.  St  Bep,  140;  In  re  Tresconr.  119 
Cal.  fi68|  SI  ^c.  961;  Cunha  t.  Hughes,  su- 
pra; Jew^  T.  Fierce  120  OaL  79^  SI  Pac. 
132;  In  re  Miner's  Estate,  143  Cal.  194,  76 
Pac.  90S;  St.  Mary's  Hospital  t.  Perry,  su- 
pra;  In  re  Kennedy's  Estate  129  OaL  381,  62 
Pac.  64;  In  re  Bordldc's  Estate,  supra; 
Cbever  r.  Cblng  Bong  Poy,  supra. 

The  decree  of  distribution,  being  a  pro- 
ceeding in  rem.  was  binding  upon  the  minor 
hdr.  Mulcahey  v.  Dow,  supra;  Connolly  t. 
Probate  Court,  supra. 

Decrees  of  probate  courts  in  probate  matp 
ters,  bowever,  an  subject  to  attack  In  equity 
to  the  same  ext^t  as  decrees  or  Judgments 
of  other  courts  In  other  actions.  Bacon  v. 
Bacon,  150  Cal.  477,  89  Pa&  317. 

The  second  cause  of  action  in  the  com- 
plaint all'^es  fraud  In  the  procurement  of 
the  decree  of  distribution,  and  tbe  complaint 
contains  a  prayer  for  general  relief. 

Respondent  In  this  case  should  have  been 
granted  any  relief  to  whidi  he  was  entitled 
under  the  allegations  of  his  complaint,  and 
the  proof  produced  at  the  trial.  Dormltzer 
V.  German  Savings  ft  Loan  Soc.,  23  Wash. 
132.  62  Paa  862.  His  allegations  and  proof 
of  fraud  were  sufBdent  within  the  rules  laid 
down  in  the  cases  of  Scaler  v.  Sohler,  supra, 
and  Diamond  T.  Connolly,  251  Fed.  234,  163 
C.  0.  A.  390. 

Under  the  Constitution  and  statutes  of  this 
state,  probate  courts  are  granted  exclusive 
original.  Jurisdiction  in  the  matter  of  the  set- 
tlement of  estates.  Connolly  t.  Probate 
Court,  supra ;  Idaho  Trust  Co.  t.  Miller,  19 
Idaho,  308,  102  Pac.  36a  The  district  court, 
therefore,  couM  not  have  set  aside  the  decree 
ot  the  probate  court  and  substitute  such  a 
decree  as  would  have  been  proper  In  its  Judg- 
ment ;  neither  Is  It  within  the  province  of  the 
district  court,  unless  the  matter  reaches  it 
on  appeal,  to  direct  the  probate  court  as 
to  what  decree  it  shall  make.  Toland  r. 
Earl,  supra. 

Doubtless,  in  proper  cases  whm  those  In- 
terpKtod  In  the  estate  can  be  made  parties 
to  the  action,  a  decree  of  distribution  may 
be  set  aside  In  equity  for  fraud.  In  snch 
cases  the  estate  reverts  to  the  probate  court 
to  complete  the  administration.  In  re  Mc- 
Farland's  Estate,  10  Mont.  686,  27  Paa  389. 
But  in  this  case  the  surviving  husband  died 
long  prior  to  the  Institution  of  the  action. 
Appellants,  defendants  below,  bad  derived 
title  through  the  fatha,  George  8.  GIotot. 


Bespoi^nt  was  not  oitiUed  to  lyive  tbe  de- 
cree set  aside  so  as  to  divest  appeUants  of 
their  titles  or  cast  a  cloud  dwrecm*  U  they 
were  b^ia  flde  porchasem  of  tba  property. 
It  may  be  conceded  that  at  the  tioie  the 
gnardlan'e  deed  was  given  the  im^erty  was 
Inipressed  with  a  constructive  tmat,  that  is, 
that  George  S.  Glover  held  an  undivided 
one-half  of  the  property  as  trustee  for  his 
minor  son.  Diammd  v.  Conu^,  supra; 
Stiller  T.  Sohler,  supra;  Estate  of  Hndswi, 
63  OaL  454.  A  guardian's  sale  of  veal  estate 
Is  a  Judicial  sale^  and  the  rule  ot  caveat  emp- 
tor applies.  Black  r.  Walton,  32  Ark.  321; 
Badielor  v.  Kerb,  68  Neb.  122,  78  N.  W. 
485,  76  Am.  St  Bep.  70;  Leuders  v.  Thom- 
as, 36  Fla.  51S;  17  South.  633,  48  Am.  St 
Bep.  1^  But  a  purchaser  in  good  faith  of 
trust  property  at  a  Judicial  sale  thereof  Is 
not  affected  by  the  trust  and  takes  the  prop- 
erty freed  therefrom,  unless  he  had  notice 
of  the  trust  at  the  time  of  the  purchase.  17 
Oyc  1302 ;  39  Cya  662. 

Respondent  alleged  in  his  complaint  that 
the  appeUants  took  their  title  with  notice  of 
tala  equities,  and  that  they  were  not  bona  fide 
purchasers,  which  allegations  appellants  de- 
nied. In  their  answer,  they  did  not  affirma- 
tively allege  that  they  were  bona  flde  purchas- 
ers. Tbe  court  found  that  the  defendants,  ap- 
pellants here,  purchased  their  title  to  the  land 
described  with  notice  of  the  rights  and  Inter- 
ests of  respondent  AppeUants  do  not  specify 
as  error  in  their  brief  that  the  evidence  was 
insufficient  to  support  this  finding,  althon^ 
they  argue  that '  appellants  were  bona  fide 
purchasers  for  value. 

It  is  apparait  fi*om  the  record,  however, 
that  the  question  of  the  'bona  fides  of  ap- 
pellants was  considered  In  the  trial  of  the 
case  below.  Since  the  evidence  consisted 
prlndpally  of  a  stipulation  of  tacts,  and  no 
question  of  credibility  of  witnesses  is  involv- 
ed, and  this  court  has  before  tt  for  con- 
sld^tlon  all  that  the  trial  court  had  on 
this  feature  of  the  case,  I  think  we  should 
consider  the  question  of  the  bona  fides  of  ap- 
pellants, even  in  the  absence  of  a  direct 
Bpedflcatlon  of  error  as  to  the  tosnffidotcy 
of  the  evidence,  and  even  though  the  burden 
of  alleging  and  proving  that  appellants  were 
bona  flde  purchasers  rested  with  th&a. 
Ewald  V.  Hufton,  81  Idaho,  373, 173  Pac.  247; 
Johansen  v.  Looney,  31  Idaho,  764,  176  Psc. 
778. 

There  is  nothing  whatever  in  the  record 
upon  whidi  the  finding  that  the  aiq;)enants 
to<*  with  notice  can  be  baaed,  enept  tbe 
&ct  tibat  the  deed  ot  gift  from  the  husband 
to  tbe  wife  was  duly  recnded.  But  between 
the  time  of  the  recording  ot  that  deed  and 
the  guardian's  sale  ttie  probate  ooort  had  dis- 
tributed the  propwty  to  the  surviving  hus- 
band. A  decree  of  distribntioaftfUie  probate 
court  la  entitled  to  all  the  preanmptlonB  in 
ita  favor  which  are  applicable  to  a  decree 
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of  a  court  of  gmeral  JartsdlcUon.  In  tbe 
absence  of  any  proof  of  notice  extrinsic  to 
tbat  contained  In  the  records  In  the  ofSce  of 
the  county  recorder,  it  seeioB  to  me  to  be 
manifest  that  a  purchaser  would  have  a 
right  to  rely  upon  the  subsetjuent  decree. 

I  am  of  the  opinion  that  the  Judgment 
ahould  be  reversed,  and  the  cause  remanded 
to  the  diatrlct  court  for  a  new  trial. 


JOHNSON  T.  RAZET  «t 
(Supreme  Oonrt  of  Gallfomla. 


(L.  A.  62S1.) 
Oct.  8,  1919.) 


1.  MOBTQAQES  «S>137,  241— A  XJUT  AHD  HOI 
AS  INTEBEST  XN.FBOPEBTT. 

Under  Civ.  Code.  8  2888.  a  mortgage  Uen 
is  not  an  interest  in  the  property,  but  a  mere 
lien;  BO  that  transfer  of  the  mortgage  does  not 
transfer  title  to  the  mortgaged  land. 

2.  MOBTQAQBB  4=s>23S  —  ftcCUBXTT  rOB  DEBT 
AND  nor  TBANSVEBABLI  WITHOUT  TBAITBIZB 
or  DBBT. 

A  mortgage  being  a  mere  seearlty  lor  debt, 
is  not  transferable  without  transfer  of  the 
debt 

8.  IfoBTOAOKs  <s3b268— Kept  aum  m  pbo- 

TBOT  laVBaMBt  OF  OBEDITOB. 

Where  mortg^e  was  assigned  to  a  mar- 
ried woman  and  the  mortgaged  land  deeded  to 
her  hoeband,  and  they  then  deeded  the  land, 
expressly  subject  to  the  mortgage,  It  will  be 
held  not  to  have  merged  in  the  fee;  eqnlty 
Iceeping  it  alive  where  necessary  to  protect 
rights  of  the  one  to  whom  the  debt  Is  due. 

Department  1. 

Appeal  from  Superior  Court,  IjOb  Angeles 
Conn^ ;  John  W.  Shenk,  Jadge. 

Action  begun  by  Arnold  Vetter,  Anna  M. 
Johnson  being  substituted  as  plaintiff, 
against  H.  B.  Razey  and  another.  From  an 
adverse  Judgment,  defendant  C  B.  James  ap- 
peals.  Affirmed. 

Hammack  &  Hammack,  of  Los  Angles, 
for  appellant. 

Cbarles  J.  Kelly  and  D.  A.  Stuar^  boOi  of 
Los  Angelea,  for  z«flpondent 

SHAW,  J.  The  defendant  James  aH>eal8 
cm  the  Judgment  roU  from  a  Judgment  fore- 
dosing  a  mortgage.  Th»  acUon  was  begun 
by  one  Arnold  Vetter.  Before  the  trial  the 
mortgage  was  a^gned  to  Anna  M.  J(Anson 
and  she  was  subatitnted  as  plalntiflr. 

The  fkcta  presented  by  the  record  are  as 
follows:  The  defoidant  Razey,  being  at  the 
time  the  owner  of  the  land  Involved,  execut- 
ed a  mortgage  therecm  to  said  Tetter  to  se- 
cure a  note  for  |1,D00.  Default  having  been 
made  in  payment  of  tlie  note,  Vetter  began 
this  action  to  foreclose  the  mortgage.  The 
defendant  James  was  made  a  party  np<m 


the  allegation  that  be  bad  some  Interest  In 
the  proi)erty.  After  the  suit  was  begun, 
Razey  conveyed  the  land,  subject  to  the  mort- 
gage, to  Petw  Johnson,  who  was  the  hus- 
band of  said  Anna  M.  Johnson. ,  Thereafter 
Vetter  assigned  the  mortgage  to  said  Anna 
M.  Johnson.  The  consideratiou  for  this  as- 
signment was  paid  from  her  s^arate  funds, 
and  the  mortgage  thereupon  became  her  sep- 
arata property.  The  land  held  by  Peter 
Johnson  under  his  conveyance  from  Razey 
must  be  presumed  to  have  been  community 
property,  although  the  record  is  sHent  on 
the  subject  Before  the  trial  Peter  Johnson 
and  his  said  wife,  Anna  M.  J(dms(m,  Joined 
in  a  deed  conveying  the  land  to  the  defend- 
ant James.  This  deed  expressly  stated  that 
the  land  was  conveyed  to  Jtoies  subject 
to  the  said  mortgage,  suit  to  foreclose  which 
was  then  pending.  By  a  supplemental  an- 
swer James  set  up  these  transactions,  and  he 
now  claims  that  by  reason  of  the  deed  frnn 
Peter  Johnson  and  wife  to  James  the  mort- 
gage became  satisQed  and  be  became  vested 
with  the  entire  interest  In  the  property  free 
from  all  Hens  and  claims  thereon  of  either 
of  the  parties  to  said  deed.  Hla  theory  Is 
that,  since  the  deed  purpwled  to  convey  the 
f^,  it  carried  with  it  all  lesser  Interests 
which  she  held  in  the  land  and  liens  which 
she  held  thereon  Including  this  mortgage 
lien,  and  that  the  provision  in  the  deed  Its^ 
that  the  grantee  to(A  the  property  subject 
to  the  mortgage  was  of  no  eftect. 

[1-S]  We  cannot  agree  with  this  contoUlML 
The  mortgage  belonged  to  the  wife  as  her 
separate  property.  The  land  belonged  to  the 
husband  as  community  property.  It  does 
not  ai^tear  that  the  wlfc  received  any  oon- 
sideratitm  for  the  conveyance  of  the  land 
by  her  husband  to  James  going  to  her  sep- 
arate estate.  As  all  presumptions  must  be 
induced  In  support  of  the  Judgmfflit  and 
fftcts  which  are  Justly  Inferable  from  the 
tects  fonnd  must  be  presumed  to  exl^  we 
must  assume  that  she  Joined  in  the  deed 
because  it  was  a  ccmv^anoe  at  cwnmunity 
pr(^>erty  to  which  her  slgnatare  would,  under 
some  craitlngencies,  be  necessary  to  give  title 
satisfactory  to  the  purchaser.  A  mortgage 
Uen  is  not  an  interest  In  the  property,  but 
a  mere  lien  thereon.  A  transfer  of  the  mort- 
gage does  not  transfCT  tlOe  to  the  land  mort- 
gaged. CiT.  Code,  I  2888.  A  mortgage  la  a 
mere  securi^  for  the  d^,  and  it  cannot 
pass  viithont  a  transfer  of  the  debt.  The 
conveyance  of  the  land  and  the  assignnfent 
of  the  mortgage  are  distinct  transactions, 
different  In  diaracter;  the  intention  of  one 
being  to  convey  the  title  to  the  land,  and  of 
the  other  to  transfer  a  debt  with  its  sectiri- 
tlesL  Civ.  Code,  i  2936;  Peters  v.  James- 
town Bridge  Ca,  S  Cal.  836,  63  Am.  Dec.  134. 
In  view  of  the  express  lesnrvatlon  in  the 
deed  that  it  was  conv^ed  subject  to  flie 
mortgage.  It  is  obvious  ttiat  then*  wna  no 
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tranifer  to  James  of  the  debt  due  to  tbe 
wife  or  of  the  secarlty  tlierefor.  Under 
these  circumstances,  equity  will  regard  the 
title  to  tbe  land  and  the  llai  thereon  as 
separate  and  keep  the  lien  alive  for  the 
purpose  of  protecting  the  owner  of  the  debt 
Tbe  principle  that  equity  will  keep  alive  a 
mortgage  lien  under  drcnmstances  similar 
to  this  where  it  is  necessary  to  do  so  in  order 
to  acoomplisb  Justice  and  protect  the  rights 
of  the  party  to  whom  the  debt  is  due  is 
fully  established  by  our  decisl<na.  Davis 
T.  Randall.  117  Oal.  12,  48  Pac.  906;  Anglo 
Galtfomla  Bank  t.  Field,  146  Cal.  658,  SO 
Pac.  lOSO;  Bumpp  v.  Oerfcens,  S9  Gal.  S02; 
Tolman  v.  Smith.  8S  CaL  280,  24  Pac.  74S. 
Tbe  court  did  not  err  in  applying  these  prin- 
ciples and  holding  that  the  mortgage  still 
remained  effective  notwithstanding  tbe  oon- 
nyance  to  said  defendant 
The  judgment  is  affirmed. 

Weomcor:  IAWL0B,J.;  OLNBT,  J. 


CONTINENTAX  CASUALTZ  00.  v.  PILLS- 
BURX  et  al.,  State  Industrial  Acddent  . 
Oommlaaion.    (Sac.  2962^ 

(Supreme  Oonrt  of  OaliXomla.  Oct  8,  1918.) 

VUaam  ahd  bbbtaht  «ss>38S— Wm  hbokiv- 

niG  SKPABAIX  lUJKTBNANCS  OAS  BEOOVCB 

mriHEB  Wobkiien'b  GoMPKnaATioH  Act. 
A  wife  win  is  not  living  with  her  husband, 
but  who  is  receiving  from  bim  money  paid  pur> 
anant  to  a  decree  awarding  her  separate  oiainte- 
nasce,  is,  within  Workmen's  Compenaation  Act, 
I  14.  declariog  that  a  wife  shall  be  eondusively 
presumed  dependent  for  rapport  open  a  husband 
with  whom  she  was  living  or  for  whose  support 
such  husband  was  legally  liable,  and  an  award 
In  her  favor  for  bis  death  cannot  be  defeated  on 
the  ground  that  the  legal  liability  in  tbe  act 
meant  the  oommon-law  liability  defined  by  Oiv. 
Code.  H  174,  175,  for  the  decree  merely  reduced 
to  a  definite  form  the  common-law  liability  of 
tbe  husband  to  support  her. 

In  Bank. 

A^llcatlon  for  writ  by  the  Continental 
Oasnalty  CkHnpanyt  directed  to  A.  J.  Pills- 
bory  and  others,  members  of  and  constitut- 
ing the  Industrial  Accident  Commission,  to 
review  an  order  of  the  commission  awarding 
compen8atl(m  to  the  sorvivlng  widow  of  a 
deceased  workman.   Award  affirmed. 

Devlin  &  Devlin,  of  Sacramento,  for  peti- 
tioner. 

A.  &.  Graupner,  of  San  Francisco^  for  re- 
spondents. 

OIJ\T:t,  J.  One  Cox  was  killed  while  in 
the  employ  of  the  Sacramento  Northern 
Railroad.  No  question  is  made  but  that  the 
accident  resulting  in  his  death  occurred  un- 


der such  drcnmstances  that  his  dep^idents. 
If  he  had  any,  are. entitled  to  compensatioa 
under  the  Watkmea't  Compensation  Act 
(St  1917,  p.  881).  He  left  a  wife,  and  she 
petitioned  the  commission  for  sntih  compen- 
sation, and  it  was  awarded  her  as  wholly  de- 
poidrat  up<Hi  him.  The  Insnrance  carrier 
for  the  employer  thereupcm  petitioned  for 
and  secured  an  alternative  writ  from  this 
court  to  review  the  award.  The  sole  ques- 
tion Is  as  to  whether  the  decedent's  wife 
was  wholly  d^endent  upon  him  within  tbe 
meaning  of  the  Wmtanen's  Compamatlon 
Act 

Tbe  material  iffovlslons  of  the  act  are  tbe 
following  portions  of  section  14: 

"(a)  Tbe  following  shall  be  conclnstvdy  pre- 
Bomed  to  be  wholly  dependent  for  support  uptoi 
a  deceased  employ^:  (1)  A  wife  upon  a  husband 
with  whom  she  was  living  at  the  time  of  his 
death,  or  for  whose  support  sudi  hnsband  was 
legally  liable  at  tbe  time  of  hla  death.  •  •  • 
(b)  In  all  other  cases,  questions  of  entire  or 
partial  dependency  and  questions  as  to  who  con- 
stftute  dependents  and  the  extent  of  their  de- 
pendencT  shall  be  determined  In  accordance 
with  the  fiut,  as  tbe  fact  may  be  at  the  time  of 
the  injury  of  the  employ^" 

^e  wife  was  not  living  with  the  decedent 
at  the  time  of  bis  death.  In  OTder  to  aup- 
port  tbe  award  of  tbe  commisslonf  it  must 
therefore  appear  either  that  the  decedent 
was  legally  liable  for  her  sun>ort  or  that  she 
was  in  fact  wholly  dependent  up<m  bim.  - 
Tbe  Qommission  found  In  ftivor  of  the  wife 
on  both  these  issues.  As  we  are  of  the  opin- 
ion that  the  award  must  be  suatained  upon 
the  first  ground — tliat  Is,  that  her  husband  at 
tbe  time  of  his  death  was  legally  liable  for 
her  support-— there  is  no  necessity  for  con- 
slderiug  Qie  second. 

Tbe  facts  upon  the  flrsC  lame  are  that  the 
decedent  deserted  bis  wife  in  1911,  and  nev- 
er lived  with  her  afterwards  No  proceed* 
Ings  for  a  divorce  were  ever 'brought,  but  in 
1912  bis  wife  filed  tn  Iowa  a  sntt  for  sepa- 
rate  nulntenance  and  secured  a  decree 
awarding  her  audi  maintenance  in  tbe  sum 
of  fSO  a  month.  This  decree  remained  In 
dfect  until  tike  decedat^  deatb.  Parsoant 
to  the  decree  the  decedent  sent  hla  wits 
money  from  time  to  time,  ttie  amonnta  aver- 
aging about  f2f>  or  f26  a  nxntlL  The  posi- 
tion of  tbe  Insnrance  carrier  Is  tha^  rea- 
naa  of  the  existence  of  this  maintenance  de> 
cree,  the  husband  was  not  legally  liable  for 
bis  wife's  support  Vbe  mere  statement  of 
this  position  is  well-n^b  oioagb  of  an  an- 
swer to  it.  It  is  rather  difficult  to  see  what 
the  maintenance  decree  means  If  It  does  not 
mean  that  the  husband  la  legally  liable  for 
his  wife's  support 

The  contention  of  tbe  Insurance  company 
la  that,  when  the  act  speaks  of  the  husband 
being  legally  liable  f<nr  the  wife's  support. 
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"the  liability  thereta  referred  to  must  neces- 
sarily mean  the  cominoD-law  liability  de- 
fined by  sections  174  and  175  of  the  Civil 
Code,  and  oatmot  mean  liabiHtu  to  the  wife." 
(The  italics  are  onrs). 

Section  175  has  nothing  to  do  with  the 
case.  It  provides  that  when  a  wife  aban- 
dons her  husband,  or  lives  apart  from  hira  by 
agreement,  he  is  not  liable  for  her  support. 
Here  the  wife  bad  not  abandoned  ber  hus- 
band, nor  was  she  living  apart  firom  him  by 
agreement. 

Section  174  provides  that,  if  the  husband 
neglects  to  make  adequate  provision  for  the 
support  of  his  wife,  any  other  person  may 
fnmiah  ber  with  necesBarles  and  recover  the 
reasonable  value  tbereof  from  the  hnabuid. 
Tbe  pctot  is  made  tbat  1^  tbe  matntoiance 
decree  tbe  bnsband  was  reUered  firom  Uabll- 
il7  to  third  peratms  under  tbls  section.  It  is 
immaterial  whether  be  was  or  not  The  com- 
pensation provided  by  tbe  act  Is  for  the  bene- 
fit of  the  wife,  not  tax  tbat  of  ber  creditors, 
or  of  ttaosa  wbo  may  sopidy  ber  wttb  ne- 
oesBltleB.  It  Is  true  that  the  liability  of  the 
bnsband  to  penms  soiwlylnc  tiie  wife  with 
necessities  where  be  neglects  to  provide  for 
ber  Is  an  Incident  of  tbe  obUgatloa  which 
rests  upon  liira  to  anpptnt  bw.  Bat  It  Is  mly 
an  incident,  not  tbe  nuln  obligation.  Tbe  in- 
cident may  be  removed,  and  the  main  obllga- 
tton  rmnaln  wholly  unaffected. 

QAere  are  dted  In  p^tlmer's  b^alf  au- 
tborlties  to  tbe  effect  that,  when  there  has 
been  a  divorce  a  menaa  et  tboro  with  a  de- 
cree of  maintenance  to  the  wife,  the  com- 
mon-law obligation  of  the  husband  is  sap- 
planted  by  tbe  obligation  of  the  decree  and 
tbe  husband's  responsibility  is  measured  by 
the  decree.  This  is  true  In  the  sense  tbat 
the  husband's  obligation,  previously  Indefl- 
nlte  as  to  the  amount  of  support  or  the  man- 
uer  in  which  It  should  be  provided,  is  by 
st^ch  a  decree  made  certain  by  requiring  tbat 
the  obligation  be  met  by  paying  a  certain 
amount  of  m(»iey,  and  paying  it  to  the  wife. 
Thereafter  the  husband's  obligation  is  meas- 
ured by  the  decree,  but  the  fundamental  ob- 
ligation continues.  The  decree  is,  in  fact, 
a  Judicial  determination  of  the  fact  that  the 
obligation  exists,  although  the  parties  are 
separated.  That  an  action  for  maintenance 
is  .but  an  adion  to  enforce  the  husband's 
duty  to  support  his  wife  was  decided  in  Gal- 
land  V.  Galland,  38  Oal.  265. 

It  follows  that  at  the  time  of  the  dece- 
dent's death  he  was  l^ally  liable  for  the 
support  of  bis  wife,  and  the  action  of  the 
commlBslon  In  making  its  award  upon  tbat 
basis  was  correct. 

The  award  is  affirmed. 
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We  concur:  ANGELIjOTTI,  C.  J.;  SHAW, 
J. ;  WILBUB,  J. ;  UBLVIN,  3, ;  LENNON,  J. ; 
LAWLOB,  J. 


NEWELL  V.  B.  a  ft  A.  L.  8T0NB  Ca 

(Supreme  Oonzt  of  California.   OcL  8.  1919.) 

1.  Vehdob  aud  pubcuses  9»85— Monoi 

AXD  OONDTJOT  HOT  AKOUmUffO  TO  BSBOISSIOET 

BT  CONSBNT. 

Giving  of  notice  of  tender  of  deed  to  the 
vendee  by  the  vendor  of  land,  after  the  vendee 
was  in  default  In  making  installment  payments, 
notice  being  intended  as  basis  to  declare  a  for- 
feiture, together  with  the  conduct  of  the  parties 
thereafter,  hdd  not  to  have  amounted  to  a  re- 
scission by  tbtUr  mBtoal  consent,  to  entitle  the 
vendee  to  demaad  return  of  moneys  ^d. 

2.  Vend(»  and  pubchabeb  ^=3187— Accept- 
ance or  OVEBDUB  FATMXKTS  WAIVBB  OF  FBO- 
Vision  AS  TO  TIME  BEXno  or  E8SEKCB. 

The  vendor  of  land,  by  accepting  install- 
ment payments  after  the  time  specifled,  waived 
tbe  provision  of  the  contract  with  reference  to 
time  being  of  the  essence  as  to  such  payments, 
and  could  not  thereafter  effectually  dedare  for- 
feitare  of  the  vendee's  right  to  purchase  and  of 
the  payments  already  made,  without  notice  that 
bi  the  fntura  a  strict  performance  would  be  re* 
qnired. 

8.  Terdob  ahd  pttbohaseb  §=:>107— Right  op 
fubchaseb,  afteb  bis  own  defaui.t  zk 
fayuents,  to  claik  bescis6i0n. 
The  vendee  of  land,  who  contracted  to  pay 
in  installments  could  not  take  advantage  of  his 
own  default  in  making  payments,  and  claim  re- 
scission, whoi  the  veai^T  tendered  deed  condi- 
tionally on  payment  in  full,  and  in  the  altetnap 
tive  declared  a  forfeiture. 

In  Bank. 

Appeal  from  Sup«l<»  CSonrt  Oltj  and 
County  of  Ban  Francisco;  Daniel  O.  Deasy, 
Judge. 

Action  by  E.  W.  Newell  against  the  E.  B. 
A  A.  L.  St<me  Company,  From  a  judgment 
for  plaintiff,  defendant  appeals.  Beversed. 

W.  F.  Williamson,  of  San  Francisco 
(Ernest  L.  Brune  and  Sloss,  Ackerman  & 
Bradley,  all  of  San  Francisco,  of  counsel), 
for  appellant. 

Harding  &  Monroe,  of  San  Francisco,  for 
respondent 


MELVIN,  J.  The  plaintiff.  B.  W,  Newell, 
and  the  defendant  corporation,  entered  into 
a  .  written  contract  on  April  7,  1913,  where- 
by the  former  agreed  to  purchase  and  the 
latter  to  sell  certain  real  property  for  $9,- 
200.  Of  this  amount  the  sum  of  $600  was 
paid  at  ttie  date  of  the  agreement.  Tlie 
sum  of  $1,C00  was  due  August  1,  1913,  and 
the  balance  was  to  be  paid  in  monthly  In- 
stallments of  at  least  S200.  There  was  a 
provision  for  the  monthly  payment  of  inters 
est,  time  was  expressly  made  of  the  esaaice 
of  the  agreement,  and  it  was  further  provid- 
ed tbat  upon  default  in  the  payment  of  any 
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of  the  installmaits  tbe  vendor,  B.  B.  ft  A. 
I*  SUme  Company,  might  at  Its  option,  with- 
out notice  to  the  vendee,  declare  the  entire 
principal  and  interest  Immediately  du& 

The  vendee  failed  to  pay  the  first  Install* 
ment  of  ¥1,500,  due  August  1,  1913,  but  on 
December  13,  191S,  a  payment,  on  account, 
of  something  more  than  $500  was  accepted, 
and  thereafter  other  sums  were  paid,  at  va- 
rious times  not  specified  In  the  contract,  until 
$2,6&f.S3  had  been  received  by  the  vendor. 
On  April  28.  1915.  the  vendor  (defendant 
in  this  action)  served  upon  plalntUf  a  no- 
tice redttng  the  terms  of  the  agreement. 
The  notice  contains  the  following  statement 
tqr  way  of  recital: 

"At  all  times  the  undersigned  [EL  B.  ft  A.  L. 

Stone  Company]  has  stood  ready,  willing,  and 
able  to  comply  with  the  terms  of  said  contract, 
and  that  It  Is  not  the  Intention  of  the  under- 
signed in  any  manner  to  rescind  or  abandon 
said  contract,  and  nothing  herein  shall  be  con- 
strued to  be  a  consent  in  any  way  to  a  rescis- 
sion odT  abaDdonmcnt  of  said  contract" 

Tttea  foUow  redtals  that  time  Is  ftf  tbe 
essence  of  the  contract  and  that  default  hu 
been  made  by  the  vendee.  In  conseauence  of 
whldt  he  has  abandmed  tbe  contract,  and 
the  vendor  notlfles  the  vendee  that.  In  order 
to  determine  that  it  Is  the  letter's  "express 
IntentiMk  as  purchaser  to  abandon  said  con- 
tract," a  deed  to  the  land  Is  ready  and  is 
thereby  tendered  to  the  vendee  upon  pay- 
ment of  the  balance  of  the  purchase  prlc^ 
with  Interest  as  specified  In  the  agreement, 
provided  the  entire  balance  should  be  paid 
immediately  upon  receipt  of  the  notice.  The 
closing  words  of  the  notlcfe  are  as  follows: 

"Unless  said  entire  balance  shall  be  paid  im- 
mediately as  aforesaid,  the  andersigncu,  in  ac- 
cordance with  the  terras  of  said  contract,  here- 
by declares  that  it  shall  be  relieved  from  all 
obligations  in  law  or  equity  to  convey  the  prop- 
erty hereinbeftve  described,  or  any  part  thereof, 
and  that  you  riiall  forfeit  all  right  thereto  under 
tills  contract,  and  all  rights  to  any  and  all 
moneys  paid  thereon,  which  shall  be  deemed 
payments  for  the  right  to  have  the  option  to 
purchase  said  property,  and  none  of  the  same 
shall  be  returned,  and  the  undersigned  hereby 
further  notlBes  you  that  it  will  thereupon,  in 
accordance  with  its  fights,  immediately,  or  at 
its  convenience  thereafter,  enter  upon  said  lands 
and  premisea.  and  take  possession  thereof,  to- 
gether with  tbe  improvements  constructed  there- 
on, and  the  appurtenances  thereunto  belonging," 

On  August  4,  1016  (mofe  than  a  year  aft- 
er the  service  of  notice),  the  vendee  demand- 
ed return  of  the  moneys  paid  under  the  con- 
tract, and  this  demand  being  refused.  Insti- 
tuted the  present  action. 

The  court  found  that  defendant,  although 
it  had  accepted  payments  from  plaintiff 
while  he  was  in  default,  by  the  writing  of 
April  28, 1916^ 

"notified  plaintiff  •  •  •  that  ft  exercised  Iti 
option  under  said  contract  to  canod  the  same* 


BEFOBTBB  (CsL 

and  notified  plaintiff  tiiat  all  Us  ri^ts  rmda 
said  contract  had  tMminated;  that  tbe  mmieyi 
paid  to  defendant  were  frafelted  and  that  de- 
fendant would  retsJca  possnsslon  of  said  real 
property,  and  defendant  did  le-cnter  and  take 
possession  of  said  real  property  In  said  con- 
tract described ;  that  no  notice  was  ever  given 
to  plaintiff  of  any  intendoa  on  the  part  of  de- 
fendant to  insist  upon  ita  right  to  forfeit  said 
contract,  and  no  notice  whatever  was  served 
upon  plaintiff,  except  tbe  notice  of  caneeUatkni 
and  daim  of  forfeiture  above  letazcd  to." 

This  finding  is  attacked  1^  appellant  as 
being  without  Justification,  and  app^ant 
also  insists  that  the  farther  finding  that 
"plaintiff  accepted  said  notice  of  forf^ture 
as  a  rescission  on  ttie  part  of  defendant  of 
said  contract"  is  not  sustainable. 

[1]  The  questiiHi  to  be  determined  by  this 
court  iB  whether  or  not  the  giving  of  the 
notice  and  the  conduct  thereafter  of  the  par^ 
ties  to  the  contract  amounted  to  a  rescission 
by  their  mutual  consent  We  are  of  the 
opinion  that  It  did  not  In  the  first  place^ 
there  was  an  egress  dedaratlpn  by  the  ven- 
dor that  it  waa  not  seddng  to  rescind.  This, 
of  course,  wonld  amoont  to  noOilng  If  tiie 
other  parts  ot  the  notice  were  In  cfmtradlc* 
thm  of  the  vwdor's  declared  Intmtlon.  But 
we  do  not  so  Intnpret  them. 

[2. 1]  Undftr  the  anthorittes  the  vendor,  1^ 
accepting  payments  after  the  times  qwdfled 
In  the  agreement,  waived  the  provision  with 
reference  to  time  being  of  tbe  eraence  of 
the  contract  as  to  those  payments,  and  could 
not  thereafter  effectually  dediare  a  forfeiture 
of  vendee's  right  to  purdiase.  and  of  the  pay- 
ments already  made^  without  notice  that  in 
the  futnre  a  strict  perfwrnance  would  be  re* 
quired.  That  is  the  doctrine  of  sudi  cases 
as  Boone  v.  Tonpleman,  168  OaL  290,  110 
Pac.  947,  139  Am.  St  Rep.  126,  .Stevinson 
V.  Joy,  164  CaL  279,  128  Pac.  751,  Butte 
Creek  Consolidated  Dredging  Co.  v.  Olney, 
173  Gal.  697,  161  Pac.  260,  and  Pearson  v. 
Brown,  27  Cal.  App.  125,  148  Pac.  956.  The 
vendee  was  in  default  over  20  months  at  the 
time  the  notice  was  served;  Qiat  is  to  say, 
more  than  |4,000  in  monthly  Installments 
had  not  been  paid  when  due.  If,  within  a 
reasonable  time  after  receipt  of  the  notice, 
the  purchaser  had  tendered  paymoit  of  the 
amounts  due  under  the  terms  of  the  contract, 
perhaps  the  seller  would  have  be^  bound  to 
accept  such  tender.  But  this  is  not  a  case  In 
which  a  vendee  having  offered  to  perform 
seeks  to  compel  performance  of  the  contract 
by  the  vendor.  By  Its  notice  the  vendor  was 
not  seeking  to  rescind  the  contract,  but  to 
declare  the  vendee's  rights  forfeited  and  it- 
self entitled  to  the  moneys  previously  paid 
by  Newell  because  of  the  latter's  supposed 
breach  of  the  agreement  The  mere  fact  that 
the  vendor  may  have  been  In  error  in  sup- 
posing and  declaring  tihat,  unless  Immediate 
payment  were  made  of  the  entire  balance 
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of  the  pnr^aBe  prloa.  It  coold  caaMer  the 
rights  of  the  rendee  foreclosed,  does  not 
Gonrert  the  notice  into  «  dedaratUm  tibat  the 
vendor  elected  to  leednd.  On  the  contrarr. 
defendant  eoo^^t  to  stand  ttpon  the  contract 
and  to  enforce  Its  terms.  ^Ehe  corporation 
had  done  no  act  irf  abandonment  of  the 
agreemoit  On  the  eontnuTt  it  had  ntend- 
ed  to  Mr.  Newell  the  fkvor  of  accepting  pay- 
moits  long  past  dne.  The  plalntlfl  could  not 
take  adrantage  of  his  own  de&ult  Olock 
Howard,  123  CaL  05  Pac:  718,  43 

I..  B.  A.  199.  69  Am.  St  Rep.  17.  Plaintiff 
was  in  d«tfanlt  irti»i  tlie  notice  was  re- 
celred  by  him.  Tnie,  his  prior  defttnlts  had 
been  condoned,  and  he  coold  have  r^utated 
himself  by  making  prompt  payments  of  the 
balance  due  under  ttu  terms  of  the  omtract ; 
but  he  could  no^  by  merdy  sa^ng  nothing, 
gain  the  right  to  demand  r^ayment  of  the 
Installments  of  the  purchase  price  previously 
made.  He  ootdd  not  place  defraidant  In  de- 
fault unless  be  at  least  teadexed  to  defend- 
ant aU  that  was  due  under  Qie  agreement 
up  to  the  date  of  his  offer.  He  made  no 
such  tender.  Therefore  he  should  not  pre- 
Tail  In  this  suit 
Judgment  reversed.  ^ 

We  concur:  ANGELLOTTTI,  C  J. ;  SHAW, 
X;  LBNNON,  J.;  WILBUB,  J.;  OLNEX,  J.; 
LAWLOB,  J. 


BLAHNIK 
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T.  SMALL  FABMS 
(S.  F.  8500.) 


IMP. 


(Sapreme  Court  of  CaUfonla.   Oct.  8.  1919.) 

1.  Vbndob  and  furchaseb  «»341(2)— Oou- 
plaint  to  bicoveb  pbice  on  seixsb's  fail* 
ijbe  to  smld  b0ad8  as  aobeed. 

Complaint  to  recover  on  account  of  leller'a 
breach  so  much  of  tbe  price  of  land  as  bad 
been  paid,  tbe  contract  ahowiog  that  In  con- 
rideratlon  of  the  price  plaintiffs  w««  to  have 
certain  lots  with  roads  conatraeted  thereto, 
ma  not  inanffideot  as  not  alleging  that  plaln- 
tiffs  had  soflered  or  would  suffer  damage  by 
naaoD  of  defendant's  failure  to  build  the  roads; 
it  being  apparwt  that  tbey  were  a  material 
part  of  tbe  consideration,  failure  of  wlddh,  un- 
der Civ.  Code,  I  1689,  snbd.  %  is  ground  for 
resdasion. 

2.  PiBADma  «s»2i6^— Oh  unckbtaiutt  in 

COMPZ.AXMT,  OBJXCnon  BAISED  BT  OKICUB- 
fiXB. 

In  an  action  by  tbe  buyers  of  land  to  re- 
cover, for  the  seller's  failure  to  build  roads  as 
agreed,  so  much  of  the  price  as  had  been  paid, 
the  complaint,  because  not  describing  the  char- 
acter of  the  roads,  nor  the  character  of  work  to 
be  done  on  them  within  the  time  fixed,  was  nn- 
oertain  rather  than  inanffldeDt,  and  objectioD 
shoold  have  been  presented  by  demurrer  for  nn- 
cprtainty,  and  not  for  fallOTe  to  state  a  cense 
of  action. 


3.  BvntBiraB       1 12(g)— Paiw.  mDKNOE  or 

OOIXATKBAL  AOaKKUnT  IffOT  AlSlfllMQ  OOH- 
TRAOI  or  BALK  ADIOSSIBU. 

In  an  action  by  the  buyers  of  land  to  recov- 
er from  the  seller  so  much  of  tbe  price  as  had 
been  paid  on  account  of  failure  to  build  roads 
as  agreed,  the  eon  tract  baring  been  silent  In 
r^ard  to  tbe  character  and  kind  of  work  to  be 
done  on  the  roads,  evidence  of  conversations  be- 
tween defendant's  agent  and  a  buyer  before  and 
at  the  time  of  the  execution  of  the  contract  bdd 
admissible  as  tsnding  to  ahow  only  an  agree- 
ment collateral  to  th^  main  contract. 

4.  VXNDOB  AND  FtTBOHASER  «p341(5)— BlCOT- 
B8T  BT  BinrEBB  Off  BBBCIsiuON  OF  AOTUAL 

VAX'tnt  or  UNO  amn  nc  exohabob. 
Where  the  buyers  of  land,  resdnding  for 
Ok  seller's  breach,  had  not  paid  tbe  price  in 
money  bat  in  land  exchanged,  if  the  sdler  had 
retained  tltla  te  the  land  received,  tbe  buyers 
on  rescission  could  have  demanded  only  a  re- 
conveyanoa,  and  the  seller,  having  parted  with, 
title,  must  compensate  the  buyers  only  for  loss 
actually  sustained,  the  actual  value  of  the 
proper^  when  accepted  on  the  contract  of 
sale,  and  not  tbe  price  placed  on  It  by  the  par- 
tie& 

In  Bank. 

Appeal  from  Superior  Court,  OOj  and 
County  of  San  Francisco;  Qeo.  A.  Sturte- 
vant.  Judge. 

Action  by  Joseph  Blahnlk  and  another 
against  the  Small  Farms  Improvement  Com- 
pany. From  Judgment  for  plaintlflB,  defend- 
ant appeals.  Beversed. 

J.  Ia  Smith,  of  San  Frandsco,  for  appel- 
lant 

JiAn  J.  <yT<uil6t  of  San  Francisco,  for  re- 
aiwndenta. 

SHAW,  J.    The  defendant  appeals  fipm 

the  Judgment 

The  object  of  the  action  was  to  recover 
$2,506.94,  allied  to  have  been  paid  by  the 
Idaintiff  Catherine  a  Blahnik  to  tbe  defend- 
ant as  a  part  of  tbe  purchase  price  of  certain 
lands  which  the  defendant  had  contracted 
to  sell  to  said  plaintiff,  which  contract,  it  is 
alleged,  was  rescinded  by  the  plalntlfl  be- 
cause of  the  failure  ot  the  defendant  to  per- 
form the  covenants  Oierein  contained.  The 
plaintiff  Joseph  is  the  husband  of  the  plain- 
tiff Catherine^  and  has  no  other  interest  In 
the  case. 

Tbe  contract  of  sale  was  executed  on  June 
28,  1913.  By  its  terms  the  defendant  agreed 
to  sell  to  said  plaintiff  four  lots  of  land,  con- 
taining about  25  acres,  in  a  subdivision 
known  as  "Small  Farms  Improvement  Tract, 
dtvislui  B."  for  Uie  sum  of  $3,750.  It  ac- 
knowledges the  receipt  of  $2,300  of  tbls  price. 
The  remainder  was  to  be  paid  in  Installments 
of  $100  each  every  six  months,  beginDlng  on 
December  28,  1914,  and  continuing  until  the 
whole  was  paid.  Tbe  unpaid  porUon  was  to 
hear  6  per  omt  interest  payable  aemlannual- 
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ly  from  tbe  date"^  of  the  contract  It  con- 
tained the  following  stlpnlatlon: 

"The  leller  agrees  that  it  will  have  the  roads 
in  said  diTialon  'R*  conatmcted  during  the  fall 
of  1913  after  the  rains  or  when  the  croond  is 
able  to  be  worked.  And  oonstmct  tbe  neces- 
Muy  brfdta&" 

Tbe  complaint  Beta  forth  the  contract  In 
full  and  alleges  that  the  defendant  failed 
and  refused  to  construct  the  said  roads; 
that,  because  of  said  failure  and  refasal,  the 
plaintiffs,  before  the  commencement  of  the 
action,  rescinded  the  contract  and  demanded 
repayment  of  the  consideration  theretofore 
paid  theretm,  amounting  to  12,656.94.  Judg- 
ment was  aaked  for  tbe  recovery  of  salS  snm 
of  money. 

The  court  foond  that  all  the  auctions  of 
the  complaint  were  true,  and  thereupon  gave 
Judgment  for  the  plaintiff  as  prayed  for. 
The  answer  denied  tbe  alleged  failure  and 
refusal  to  construct  the  roads  referred  to  In 
the  contract.  Upon  tbe  trial  the  defendant 
claimed  It  bad  constructed  the  roads  before 
the  plaintiff  attempted  the  alleged  rescission. 
Tbe  BUbdivision  map  of  tbe  tract  In  which 
tbe  lots  were  situated  showed  two  roads  40 
feet  wide,  beginning  at  the  county  rood  abut- 
ting upon  tbe  north  side  of  the  tract  and 
leading  south  to  and  beyond  the  plaintiff's 
lots.  These  roads  afforded  tbe  only  means  of 
ingress  and  egress  to  and  from  tbe  lots.  Be- 
tween these  lots  and  the  county  road  there 
was  a  creek  running  through  tbe  tract  from 
east  to  west.  It  was  necessary  to  build 
bridges  over  this  creek  In  order  to  make 
these  roads  paasahte.  Two  other  bridges 
were  neceBsary  at  other  points  cm  these 
roads. 

[1,  <]  The  defradant  demurred  to  the  com- 
plaint on  Qie  general  ground  that  it  does  not 
state  a  cause  of  action.  The  objection  that 
plaintiffs  show  no  right  to  rescind  because 
the  complaint  does  not  allege  that  they 
have  suffered  «■  will  suffer  any  damage  by 
reason  of  the  failure  to  build  tbe  roads  is 
not  well  taken.  The  contract  shows  that  in 
consideration  of  the  price  to  be  paid  the 
plaintiffs  were  to  have  the  lots  described, 
with  roads  conatmcted  leading  thereto  for 
access  and  egress.  That  tbe  roads  were  a 
material  part  of  the  consideration  which 
they  were  to  receive  la  apparent.  The  com- 
plaint alleges  that  the  defendant  failed  and 
refused  to  render  this  consideration  within 
tbe  time  fixed  in  the  contract.  That  part 
of  the  consideration  had  failed  through  tbe 
defendant's  fault.  Where  tbe  consideration 
falls  in  whole  or  in  part  through  the  fault  of 
the  par^  whose  duty  it  Is  to  render  it,  the 
other  party  may  rescind.  CIt.  Code,  |  1689, 1 
subd.  2.  It  is  also  urged  that  the  complaint 
is  defective  because  it  does  not  describe  the 
kind  of  roads  nor  the  character  of  the  work 
to  be  done  upon  them  by  the  defendant  with- 
in tbe  time  fixed  in  the  contract  The  com- 


plaint fails  In  this  particular,  but  we  are 
disposed  to  believe  that  it  ta  a  matter  ot  uq- 
certain^  rather  than  insufficiency  of  the 
facts  and  should  have  been  presetted  by  de- 
murrer for  uncertainty.  It  Is  averred  that 
the  defendant  failed  and  refused  to  construct 
the  roads  referred  to  In  the  contract  and  that 
the  rescission  was  made  because  of  said  re- 
fasaL  The  ccntract  Itself  is  allent  with  re- 
spect to  the  kind  of  roads  and  the  character 
of  the  work  to  be  done  thereon.  Evidently 
that  was  tbe  subject  of  some  other  agreement 
between  the  parties,  either  express  or  im- 
plied. Ab  the  case  muat  be  reversed  for  oth- 
er reasons,  we  do  not  think  it  necessary  to 
discuss  this  subject  further  or  determine 
deflinitely  bow  tbe  objection  should  be  raised. 
Inasmuch  as  the  plaintiffs  may  amend  their 
complaint  prior  to  the  new  trial  by  setting 
forth  the  agreement  which  they  claim  was 
made  concerning  the  kind  of  roads  and  dxai- 
acter  of  tbe  work.  This  subject  will  be  here- 
inafter further  discussed  in  comectlon  with 
an  objection  to  the  evidence. 

[3]  Upon  the  trial  the  defendant  claimed 
that  the  only  road  work  to  be  done,  under  tbe 
agreement  actually  made,  was  the  building 
of  bridges  across  the  creek  at  Its  intersec- 
tions with  tl/e  roads  and  at  the  other  two 
places  where  bridges  were  necessary,  and 
the  making  of  tbe  fllla  or  cuts  required  for 
convenient  approaches  to  such  bridges.  The 
bridges  and  approaches  thereto  were  con- 
structed by  tbe  defendant  prior  to  the  time 
of  the  alleged  rescission,  and  if  they  compiled 
with  the  contract  no  cause  of  rescission  was 
ahown.  For  the  purpose  of  showing  the  real 
agreement  In  that  respect  tbe  defendant  of- 
fered evidence  of  conversations  between  Its 
agents  and  plaintiff  Joseph,  who  made  the 
deal  for  bis  wife,  before  and  at  the  time  of 
tbe  execution  of  tbe  contract  This  evidence 
was  excluded  by  the  court  on  the  ground 
that  tbe  subject  was  covered  by  the  terms 
of  the  written  contract  and  that  the  admis- 
sion thereof  would  violate  the  rule  that  a 
written  contract  cannot  be  varied  or  contra- 
dicted by  parol  evidence  of  conversations 
between  the  parties  prior  to  or  at  the  time  of 
its  execution.  This  ruling  was  erroneous. 
Tbe  contract'  was  altogether  silent  in  regard 
to  the  character  and  kind  of  work  that  was 
to  be  done  upon  the  roads.  If  there  was  any 
(Agreement  on  that  subject  or  any  plan  re- 
lating thereto  adopted  by  defendant  and  ac- 
quiesced in  by  tbe  plaintiffs,  it  was  not  set 
forth  in  the  contract  So  far  as  appears,  it 
was  in  parol  only.  Such  an  agreement  would 
be  collateral  and  supplemental  to  tbe  con- 
tract contained  in  the  writing,  and,  as  parol 
evidence  thereof  would  not  be  inconsistent 
with  tbe  contract  and  would  not  alter  it  in 
any  respect,  evidence  thereof  would  be  ad- 
missible if  material  to  the  issues.  Sivers  v. 
Slvers,  97  Col.  521,  32  Pac.  B71 ;  Daly  v. 
Ruddell,  137  Cal.  676,  70  Pac.  784;  17  Cyc. 
741.    Afterwards,  however,  the  ooort  ad- 
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mitted  testimony  of  these  conversations,  with 
the  result  that  there  was  a  sharp  conflict  In 
the  evidence  on  the  sDbJect  Sufficient  evi- 
dence was  given  on  behalf  of  plaintiffs  to 
sustain  a  finding  that  the  bridges  and  neces- 
sary approaches  thereto '  did  not  comprise 
all  the  work  that  the  defendant  had  agreed 
to  do  In  constmctlng  the  roads.  The  finding 
made  by  the  court  was  In  the  general  form 
that  all  of  the  allegations  of  the  complaint 
were  true.  The  complaint,  as  we  have  seen, 
merely  alleged  that  the  defendant  had  failed 
and  refused  to  construct  the  roads  referred 
to  In  the  CMitract.  It  does  not  appear  with 
certainty  that  the  court  adhered  to  its  ruling 
that  the  evidence  was  Immaterial  and  that 
the  contract  itself  was  sufficient,  or  whether 
it  concluded  thfft  the  evidence  regarding  the 
parol  agreraient  snatalned  the  contention  of 
the  plaintiffs  rather  than  that  of  the  defend- 
ants. CcmseQuently,  we  cannot  determine 
whether  the  rejection  of  the  evidence  when 
first  offered  was  injurious  to  the  defendant 
or  not.  We  state  our  views  concerning  the 
matter  for  the  guidance  of  the  court  below 
upon  a  new  trial,  if  the  parties  proceed  after 
the  going  down  of  the  remittitur. 

[4]  By  the  recitals  in  the  contract  the  de- 
fendant ai^nowledged  the  receipt  of  $2,800 
upon  the  purchase  price.  Upon  the  trial 
it  was  shown  that  this  sum  was  not  paid  in 
money,  but  that  the  real  transactl<»i  was  an 
excdiange  of  certain  real  proper^  conveyed 
by  the  plaintiffs  to  the  defendant,  whl<3i 
property  was  tak^  by  the  defendant  at  the 
sum  of  92300,  end  credited  upon  the  contract 
price  of  the  land  sold  by  def^dant  to  plain- 
tiffs. EJvldence  was  thereupon  introduced 
concerning  the  valne  of  the  property  so  ex- 
changed. At  the  highest  value  given  to  It 
by  any  witness.  It  would  have  been  worth  at 
the  time  the  contract  was  executed  at  least 
9300  less  than  the  amount  for  which  it  was 
credited  on  the  contract  of  sale  to  the  plain- 
tiffs. The  court  apparently  disregarded  this 
evidence  and  allowed  the  plaintiffs  the  full 
sum  of  92,300  as  a  payment  made  upon  the 
contract  and  whlcb  they  were  entitled  to  re- 
cover. It  also  appeared  at  the  trial  that  aft- 
er the  contract  of  sale  was  made,  but  be- 
fore the  offer  to  rescind,  the  defendant  had 
conveyed  the  property  received  In  ex<Aange 
to  other  parties  and  was  not  able  to  restore 
that  part  of  the  c<nisIderatl<Ht.  The  coart; 
apparently,  proceeded  upon  the  tiieory  that 
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the  plaintiffs  were  entitled  to  treat  the 
amount  for  which  said  property  was  taken 
In  exchange  as  a  payment  In  mones  upon  the 
price  of  the  property  sold  to  the  plalntU^s 
by  defendant  and  to  recover  said  amount  up- 
on a  rescission.  In  this  the  court  erred.  If 
the  defendant  had  retained  the  title  to  the 
property,  the  most  that  the  plaintiffs  cbnld 
have  demanded  npon  the  rescission  would 
have  been  a  reconveyance  thereof  to  them. 
The  defendant  having  parted  with  the  title 
thereto,  and  being  unable  to  restore  the 
plaintiffs  to  the  position  in  which  they  were 
at  the  time  the  contract  was  made,  the  rule 
in  equity  is  that  they  must  compensate  the 
plaintiffs  for  the  loss  thereby  sustained. 
This  would  not  be  the  price  at  which  the 
prcqperty  had  been  accepted  upon  the  contract 
of  sale,  but  would  be  Its  value  at  that  time, 
and  It  was  therefore  necesaary  for  the  court 
to  determine  sac^  value.  "Where  the  gran- 
tee has  conveyed  the  property,  or  part  of  It, 
to  another,  or  for  other  reason  cannot  restore 
it,  the  plaintiff  is  entitled  to  a  money  judg* 
ment  for  the  value  of  the  land,  the  restora- 
tion of  which  is  thus  Impossible ;  such  relief 
being- given  on  the  principle  that  the  court 
having  obtained  Jurisdiction  will  retain  the 
case  for  the  purpose  of  giving  complete  re- 
lief." 6  Oyc.  340.  Equity  does  not  measure 
the  damage  by  the  price  at  which  the  prop- 
erty may  liave  been  taken  in  the  exch&nge 
between  the  parties,  ^ut  allows  only  the  val- 
ue of  the  property  at  the  time  the  exchange 
was  made.  0  Cor.  Jur.  1263,  |  211;  Forrest 
V.  Wardman.  40  App^  D.  O.  531 ;  Sed^dc  on 
Damages  (9th  Ed.)  1  VSSb.  The  plaintiffs 
were  not  entitled  to  more  than  the  actual 
value  of  the  property  at  the  time  of  the  ex- 
change.  The  Judgment  giving  them  the  full 
amount  at  which  It  was  taken  In  the  contract 
la  erroneous  to  the  extent  of  the  difference 
between  the  actual  value  and  the  price  so 
fixed  In  the  exchange.  For  this  reason  a  re- 
versal is  necessary.  The  complaint  did  not 
raise  tlils  question,  but  it  was  put  In  Issue 
by  the  auctions  of  the  answer.  There 
should  have  been  a  finding  of  the  actual  value 
of  the  property  at  that  time  and  the  Judg- 
ment should  have  covered  that  amount  only. 
the  Judgment  la  reversed. 

We  concur:  ANQELLOTTI,  (X  J.;  WIL- 
BUR,  J.;  LBNNON.  J.;  OLNBY,  J.;  HBIi- 
VIN,  J.;  LAWLOR,  J. 
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HONORE  T.  hEUU  et  «L   (a  F.  S398.) 
(Siipreme  Court  of  OaUforuiA.    Oct  9,  1919.) 

1.  EviDEHci;  «=»429— Pabol,  TO  tabt  nsu 

OP  CONTBACT. 

In  purchaser's  action  for  specific  perform- 
ance involving  issue  of  whether  purchaser  had 
paid  certain  amount,  vendor'a  teaUmony  that 
note  given  him  for  rach  amoant  was  not  re- 
ceived in  payment  thereof,  bat  merely  as  se- 
cnrity,  was  not  Inadmisrible  aa  Tarying  teftaia 
of  contract,  □otwithatanding  contemporaneoos 
execution  of  receipt  for  such  note,  where  terms 
of  contract  were  admitted,  and  there  was  no 
allegation  that  by  terms  of  contract  note  was 
received  in  payment,  or  that  money  had  been 
paid,  and  receipt  was  not  offered  or  received 
in  evidence  as  proof  of  terms  of  contract,  bat 
merely  as  evidence  of  payment. 

2.  ALTEBAnON   or  XNSTBCUEttTS  4s»16— Al> 
TEBED  KBCKZFC  AS  XSTABUSBINQ  CONTUOT 

OF  BALX. 

Where  description  was  inserted  in  receipt 
after  vendor  had  signed  it  and  during  vendor's 
absence,  the  receipt  would  be  insufficient  to  es- 
tablish a  contract  for  the  purchase  and  sale  of 
the  land  described. 

8.  SPKCmO  FEBFOBMANCK  «=b121(11)  —  EVI* 
■  DXRCB  OF  PAYMENT  OF  PURCHASE  PBJCB. 

In  purchaser's  action  for  specific  perform- 
ance involving  issue  of  whether  purchaser  had 
paid  vendor  certain  portion  of  the  purchase 
price,  evidence  held  to  sustain  finding  that  pur- 
chaser had  not  made  such  payment. 

In  Bank. 

Appeal  from  Snperiw  Court,  San  Mateo 
County;  Qeo.  H.  Buck,  Judge. 

Action  by  M.  Honore  against  Hans  Lanm 
and  otliers.  Judgment  tor  defendants,  and 
jdaintiff  appeals.  Affirmed. 

Stafford  &  Stafford,  B.  L  Stafford.  W.  r. 
Stafford,  and  Wm.  M.  StoKord,  all  of  San 
Frandaco,  for  appellant 

Drown,  Leicester  &  Drown,  of  San  Fran- 
dsco^  for  reqiKindenta 

WILBUR,  J.  This  is  an  action  for  ^>eclflc 
performance  brought  by  the  vendee  against 
the  vendor.  The  contract  is  admitted,  and 
the  (Hily  Question  Is  whether  the  vendee  has 
paid  $500  up<m  the  purchase  price  in  addi- 
tion to  the  amount  conceded  by  the  vendor 
to  have  been  paid.  The  trial  court  held  that 
the  payment  had  not  been  made,  and  gave 
Judgment  foreclosing  the  right  of  the  vendee, 
unless  within  30  days  from  the  date  of  the 
decree  he  paid  such  $500  in  addition  to  other 
amounts  conceded  to  be  due.  Plaintiff  ap- 
peals. The  complaint  stated  and  the  answer 
admitted  the  terms  of  the  contract  between 
the  parties.  The  finding  of  the  court  is  In 
accordance  with  sudi  admission,  to  wit,  that 
on  or  about  August  22,  IdlS,  tbe  parties 
altered  Into  an  agreement  or  contract  where- 


by tbe  defendant  agreed  to  sell  to  tbe  plain- 
tiff the  land  described  in  tbe  complaint  for 
the  sum  of  fOOO,  that  the  sum  of  $100  was 
paid  on  said  date,  and  that  no  time  was 
agreed  upon  for  the  payment  of  the  balance 
of  the  purchase  price.  Plaintiff  alleged 
that  on  or  about  April  0,  1914,  he  paid  the 
defendant  the  sum  of  $500  aa  part  payment 
on  the  purchase  price  of  the  lot.  leaving  a 
balance  of  $300  due  on  account  thereof.  Upon 
the  trial  plaintiff  offered  two  receipts,  one 
dated  August  22, 1913,  as  follows: 

"Received  from  H.  Honore  the  sum  of  $100 
in  caeh  and  a  note  for  $500  payable  Febmarv 
1,  1014,  as  part  payment  on  two  lota;  Nos.  35 
and  36,  In  block  26,  Third  addition,  San  Bruno, 
San  Mateo  Coanty,  CaL,  and  for  whidii  he 
agrees  to  pay  $900  and  I  agree  to  then  fur- 
nish Um  with  a  dear  title  to  said  lota. 

"[Signed]  Hana  Lemm." 

*Jlie  other,  dated  January  6,  1914,  read  as 
follows: 

"Received  from  Mrs.  Anna  Honore  the  sum  of 
$500.00  (five  hundred  dollars),  as  part  payment 
on  lota  Nos.  36  and  36,  Bile.  26,  Mastick  ave- 
nue. Third  addition,  San  Bruno,  Col.,  lead- 
ing a  balance  of  $300.00  yet  to  be  paid  on  said 
lots.  [Si^ed]  Hsns  Lunm." 

[1]  With  relation  to  the  receipt  of  August 
22,  1013,  It  appears  from  the  evidence  that 
on  that  date  tbe  vendee  delivered  to  the 
vendor  a  note  for  $500,  due  February  1. 1914, 
signed  by  one  Wolff.  The  vendor,  however* 
testifies  that  this  note  was  not  received  in 
payment  of  the  said  sum  of  $500,  but  merely 
as  security.  To  a  consideration  of  this 
testimony  tbe  vendee  objects  on  the  gi-ound 
that  the  receipt  was  the  contract  of  pur- 
chase, and  that  therein  It  was  agreed  that 
tlie  note  should  be  accepted  as  payment  to 
the  extent  of  $500,  and  that  to  receive  evi- 
dence to  the  contrary  is  to  vary  the  terms  ot 
the  written  contract  between  the  parties. 
This  objection  is  not  wdl  taken  for  the 
reason  that  the  contract  between  the  parties 
and  the  terms  thereof  were  admitted  in  the 
pleadings,  and  there  Is  no  allegation  that 
by  the  terms  of  the  contract  the  >note  In 
question  was  given  or  received  In  payment, 
or  that  the  amount  of  $500  was  tben  there- 
by or  otherwise  paid.  On  the  contrary,  it  is 
specifically  alleged  that  the  sum  of  $500 
was  paid  in  April.  1914.  The  receipt  in  ques- 
tion was  not  offered  or  received  in  evidence 
as  proof  of  the  terms  of  the  contract  between 
the  parties,  but  was  offered  and  received 
without  objection  as  evidence  of  payment. 

[2,  3]  M(»%over,  plaintiff  testified  that  at 
the  time  the  defendant  signed  the  rec^pt  in 
question  the  above  description  of  the  prop- 
erty was  not  contained  therein,  but  was  sub- 
sequently inserted  therein  by  the  plaintiff 
in  defendant's  absence.  In  such  case  It 
would  be  Insuffident,  In  any  event,  to  estal^ 
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Ilsli  a  contract  for  the  purchase  and  Bale  of 
the  lot  In  qnestton.  It  was  proper,  there- 
fore, to  receive  defendant's  evidence  to  over- 
come the  claim  that  the  $600  was  paid  by 
snld  note.  The  defendant  testified  that  the 
note  for  $500  signed  by  Wolff,  received  as 
secnrity,  was  retained  by  htm  until  Jannary 
6.  1914,  when  he  surrendered  the  note  to 
plaintiff  at  plaintiff's  request.  Wolff  and 
the  plaintiff  were  partners,  doing  business 
under  the  name  of  the  North  Star  Iron 
Worlcs.  The  defendant  Lemm  was  an  em- 
ploy6  of  the  firm.  The  business  bad  been 
established  by  the  plaintiff  for  many  years, 
and  Wolff  had  recently  purchased  a  half 
interest  therein,  and  In  payment  thereof 
had  given  plaintiff  $450,  a  protnlssory  note 
for  $600,  and  the  $500  note  above  referred  to, 
»s  evidence  of  the  Indebtedness  due  from  him 
to  the  plainflff  on  account  of  said  purchase 
price.  The  business  was  apparently  regard- 
ed of  the  value  of  $3,000,  and  the  interest 
of  each  partner  as  $1,500.  Under  these 
circumstances  pialuHff  and  defendant  and 
Wolff  agreed  that  defendant  for  $1,000  should 
have  a  third  interest  in  the  copartnership. 
Defendant  Hans  Lemm  was  to  pay  $500  in 
cash,  and  Honore  agreed  to  pay  the  other 
$500.  Upon  the  faith  of  plalntifTs  promise  the 
defendant  claims  that  he  executed  the  receipt 
for  $500  dated  January  6,  1914,  acknowl- 
edging the  receipt  of  $500  on  account  of  the 
purchase  price  of  the  lots  In  question.  The 
defendant  claims  that  the  $500  was  never 
paid,  while,  the  plaintiff  claims  that  it  was 
paid  in  the  follo'wing  manner,  to  wit:  He  ar- 
ranged with  Wolff  to  reduce  Wolff  s  interest 
In  the  partner5*lp  from  $1,500  to  $1,000,  and 
In  consideration  of  such  agreement  returned 
to  Wolff  the  note  for  $500,  thus  canceling 
the  indebtedness  due  ftom  Wolff  to  himself ; 
that  In  pursuance  of  the  agreement  between 
plaintiff  and  defendant  entries  were  made 
upon  the  books  of  the  copartnership  showing 
that  each  partner  had  paid  In  $1,000;  that 
the  defendant  thus  secured  exactly  what  he 
bargained  for,  namely,  a  third  interest  in 
the  copartnership,  for  which  he  gave  plain- 
tiff a  $600  credit  on  account  of  the  purchase 
price  of  the  lots  and  paid  $500  In  cash 
into  the  cf^artnershlp.  The  evidence  as  to 
the  agreement  between  the  plaintiff  and  de- 
fendant concerning  the  partnership  arrange- 
ment is,  however,  conflicting,  for  Wolff  and 
Lemm,  and  Indeed  the  plaintiff  himself  at 
one  point,  testified  that  the  $1,000  was  to 
be  paid  Into  the  copartnership,  $600  by  Lemm 
and  $500  by  plaintiff,  as  a  part  of  the  cap- 
ital, and  the  evidence  Is  all  to  the  effect  that 
the  $500  to  be  paid  into  the  copartnership 
by  the  plaintiff,  on  behalf  of  the  defendant, 
never  was  so  paid,  unless  the  surrender  of 
the  note  In  question  was  such  payment. 
Wolff  left  the  partnership  on  April  27,  1914, 
and  the  defendant  May  28,  1914,  apparently 
without  any.seltlement  of  partnersh^  affairs. 
It  alBO  aiv>ear8  that  tbe  Wolff  note  for  $800 
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was  returned  to  blm  before  the  Lemm  co- 
partnership arrangement  becann  of  his  com- 
plaint that  the  copartnership  was  indebted 
for  $1,600  above  the  amonnt  communicated 
to  blm  when  he  purchased,  thus  apparently 
leaving  Wolff's  Investment  In  tbe  copartner- 
ship $450.  If  the  agreement  was  as  con' 
tended  by  the  defendant,  that  the  $1,000  was 
to  be  paid  into  tbe  business  In  cash,  and 
that  after  such  payment  the  defendant 
should  have  a  third  interest  therein,  the  de- 
fendant thereby  retained  a  third  Interest  in 
the  $1,000,  whereas,  if  $500  vroB  to  be  used 
to  pay  one  of  the  partners  off  without  aug- 
menting the  assets  of  the  copartnerE^ip,  the 
defendant  retained  no  Interest  In  such 
amount.  There  was,  then,  substantial  evi- 
dence to  tbe  effect  that  the  second  $500 
receipt  was  given  in  pursuance  of  a  promise 
of  tbe  plaintiff  which  be  did  not  fulQIl.  Tbe 
finding  of  the  trial  court  must  tiierefore  be 
affirmed. 
Tbe  Jndsmott  is  sffirmed. 

We  concur:  hBSXNGS,  X;  HSLVIN,  J.; 
LAWLOB,  J. 

OLNEY,  J.  I  concur  In  the  result,  but  I 
do  not  agree  with  what  Is  said  In  the  main 
opinion  as  to  the  writing  of  August  22,  1913, 
being  a  receipt  merely,  with  the  result  that 
evidence  was  permissible  to  show  that  the 
Wolff  note  was  taken  by  the  defendant  as 
security  Instead  of  In  payment  as  spedtled 
in  the  writing,  ^e  writing  was  more  than 
a  receipt.  It  was  Intended  by  tbe  parties 
as  the  written  expression  of  theli  under- 
standing. Its  terms  must  therefore  be  taken 
as  final  as  to  what  their  understanding  was. 
The  question  of  whether  the  Wolff  note  was 
taken  as  security  or  In  payment  is  one  as 
to  what  was  understood  between  the  parties; 
and,  inasmuch  as  tbe  wrlttra  expression  of 
this  understanding  says  It  was  taken  in 
payment,  that  ends  the  matter. 

This  conclusion,  however,  does  not  change 
the  result  The  Wolff  note  was  taken  in 
payment  either  conditionally  or  absolutely. 
The  presumption  is  It  was  taken  in  condi- 
tional payment  (OrlfflCh  v.  Grogan,  12  Cal. 
317),  and  the  subsequent  conduct  of  the  par- 
ties leaves  no  doubt  as  to  this  being  the 
fact  The  final  and  crucial  question  In  the 
case  Is  as  to  whether  the  note  was  paid  as 
a  result  of  tbe  subsequent  transaction 
whereby  Lemm  endeavored  to  buy  into  the 
partnership  with  tbe  plaintiff  and  Wolff.  If 
appears  that  Lemm  was  to  pay  not  to  the 
plaintiff,  but  into  the  capital  of  the  firm, 
$1,000,  of  which  $500  was  to  be  paid  by  the 
payment  of  the  Wolff  note  to  the  firm.  On 
this  understanding  Lemm  redelivered  the 
note  to  the  plaintiff.  But  tbe  note  was 
never  paid,  and  the  partnership  came  to 
nothing.  There  was  therefore  a  complete 
tallnre  aC  tbe  conslderatUm  for  vhldi  Lemm 
gave  up  the  note,  and  he  has  not,  In  fiict, 
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received  anything  of  Talne  on  account  of  tbe 
$500  whlcb  conititnted  the  part  of  the  pur- 
chase price  represented  by  the  note.  This 
being  the  aitoatlon,  tbe  plaintiff  must  pay 
thla  $S00  before  he  Is  entitled  t»  a  deed  under 
his  contract  of  pordiase. 

I  concur:  SHAW,  J. 


ICUNDEU^  T.  WKIJiS  «t  al.   (TATLOR.  In- 
tervener). (S.  F.  8390.) 

(Supreme  Oourt  of  California.    Oct.  8,  1919. 
Behearing  Denied  Nov.  6,  1919.) 

1.  Bail  «=»73— Liabiutt  of  clkbk  depdsit- 
inq  honet  oh  obder  of  ooubt. 

Where  cash  bail  for  one  charged  with  a 
misdemeanor  triable  In  the  superior  court  was 
furnished,  the  clerk  could  sBtisfy  out  of  the 
money  in  his  custody  the  part  of  the  jadgment 
imposing  fioe,  and  the  person  who  put  up  the 
bail  and  defendant's  Jadgment  creditor  seeking 
to  go  against  the  depont  have  no  posuble  re- 
Gonrsa  against  the  clerk  for  following  the  man- 
date of  the  court  whidi  could  order  diapomtion 
of  the  money. 

2.  Bail  «=>73— Apfuoatzoiv  or  gabs  bail  in 

BATIBTAOnOH  OF  FINE. 

Under  Pen.  Code,  Sf  1295,  1297,  In  con- 
templation of  law,  so  far  as  a  criminal  action 
is  oonccmed,  money  deposited  as  cash  bail  to 
insure  defendant's  appearance  is  his  money,  and 
the  court  is  not  required  to  protect  the  rights 
of  an;  one  who  may  have  advanced  it  for  him, 
though  after  conviction  and  on  appearance 
for  seotoice  defendant's  connael  seeks  to  sur- 
render blm  and  aska  an  order  remitting  the 
bail  to  the  parties  who  put  it  up;  the  duty 
of  tiie  court  being  to  apply  the  money  in  sat^ 
isfacdon  of  judgment  for  a  fine. 

3.  Bail  «=>73— Orraa  to  auBBEnnsB  ab  pbe- 

BEQDIBITE  TO  BSTUBN  OF  CASH  BAIL. 
It  is  a  prerequisite  to  the  return  of  bail 
money  under  Pen.  Code,  {  1302,  that  defend- 
ant offer  to  surrender  hldMelf  to  the  officer  to 
whom  the  c<Hnniitment  is  directed. 

4.  Bah,  «=3>73— CoNemnmonAi.  law  ^262 
— Applioatiok  of  bail  hohet  to  fatkknt 
of  fine  not  wantino  in  oue  phocx8s. 

Pen.  Code,  |  1297,  requiring  the  applica- 
tion of  bail  money  by  tbe  deA  under  direc* 
tion  of  the  court  in  satisfaction  of  judgment 
for  a  fine,  ictd  not  unconstitutional  as  depriv- 
ing of  his  property  without  due  process  the 
person  who  advances  the  money  by  placing  him 
in  a  different  and  less  advantageous  insition 
than  a  surety  on  a  bail  bond, 

5.  BAXL  «s73— DBTSBHIITATIOir  OF  EIGHT  TO 
BALAJfCB  or  CASH  BAU  ATIEH  PATUBNT  OF 
FINE. 

After  part  of  cash  ball  has  been  applied,  un- 
der Pen.  Code,  {  1297,  to  payment  of  defend- 
ant's fine,  if  the  true  ownership  of  tbe  remain- 
der be  litigated,  or  refund  of  the  balance  to 
defendant  contemplated,  the  court  will  inquire 


who  Is  entitled  to  the  money,  whether  tbe  per- 
son who  pat  it  up,  or  a  Judgment  creditor  of 
defendant's,  and  will  award  it  accordingly. 

6.  Bail  •a»73— Ownxbshif  of  besidde  of 

OABS  BAIL  AFIEB  PATKBRT  OF  FIItE. 
Where  cash  ball  was  put  up  for  <me  charged 
with  a  misdemeanor,  and  after  his  conviction, 
onder  Pen.  Code,  |  1297.  half  of  tbe  bail  was 
applied  to  payment  of  the  fine,  the  snrplos  of 
the  money  remaining  la  the  hands  of  the 
clerk  was  properly  adjudged  to  be  the  money 
of  the  party  who  put  it  up,  and  not  to  belong 
to  detendanfa  jtidgment  creditor  seeing  to 
attadi  it. 

In  Bank. 

Appeal  from  Superior  Oonrt,  Oontn'Costi 
OonntT;  J.  B.  Barber,  Judge. 

Action  by  Esther  A.  Mondell  against  J.  H. 
Wells  and  the  Fidelity  ft  -Deposit  Con^Muiy 
of  Maryland,  wherein  E.  B.  Taylor  Interven- 
ed. From  judgment  for  plaintiff  against  de- 
fendant Wells,  diamlsslng  the  action  against 
tbe  fidelity  comjiany,  and  adjndgiiig^that  In- 
tervener take  nothing,  plali^lfl  and  tbs  in- 
tervener appeal.  Affirmed. 

Cha&  S.  Peery,  of  San  Frandsoot  tot  ap- 
pellant Mundell. 

Appellant  Taylor,  In  pro  per. 

T.  D.  Johnston,  of  BIchmond,  and  A.  B. 
Tinning,  Alfred  C.  Skalfe.  and  Guy  Le  Boy 
Stevl<dE,  all  of  San  Francisco,  for  respond- 
ents. 

UBLTIN,  J.  Flalntlfl  sued  as 'assignee  of 
W.  A.  MnndeU  for  $2,(XX»  deposited  wiUi  de- 
fendant Wells,  wlio  is  ex  officio  clerk  of  tbe 
superior  court  of  Contra  Costa  coonty.  as 
ball  in  the  cMe  of  tbe  People,  etc.  t.  B.  B. 
GiBdl^u^  The  corpoxatiw  defendant  Is 
the  surety  on  the  offldai  bond  <tf  Mr.  Wells, 
and  the  Intervaier,  Taylor,  asserts  an  In- 
terest in  the  money  by  reason  ot  an  attach- 
ment and  judgmokt  against  Cradlebaugh. 
The  plaintiff  and  the  intervener  Taylor  are 
tbe  appellants. 

Cradlebaugh  was  charged  vltli  a  misde- 
meanor triable  in  the  superior  court.  After 
Ms  arrest  he  was  released  on  cash  ball  of 
$2,000,  deposited  in  that  behalf  by  W.  A. 
Mundell,  who  had  borrowed  the'  money  for 
that  purpose.  He  was  preliminarily  exam- 
ined, was  held  to  answer,  and  his  ball  was 
fixed  at  f2,000.  At  bis  request,  the  fund  de- 
posited at  tbe  time  of  his  arrest  was  trans- 
mitted to  the  county  clerk.  Cradlebaugh 
was  tried  and  convicted;  was  readmitted  to 
ball  pending  sentence ;  and  the  m<Hiey  in  the 
hands  of  Mr.  Wells,  as  clerk  of  the  court, 
was  by  order  of  court  accepted  as  secnrity 
for  his  due  appearance  for  sentence. 

Cradlebaugh  appeared  for  sentence,  as 
ordered,  and  his  counsel  in  open  court,  not 
In  his  behalf  bnt  for  those  who  had  advanced 
the  money  Id  lieu  of  ball,  sought  to  surrender 
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him  into  ciutody,  and  asked  for  an  order  re> 
mlttlng  the  ball  money  "to  the  parties  wbo 
put  it  up,  and  for  the  purpose  of  filing  new 
bonds  later  on."  The  court  did  not  act  upon 
the  suggestion  of  surrender,  nor  was  there 
any  ruling  upon  the  motion  to  return  the 
money.  Cradlebaugh  was  arraigned  and  sen- 
tenced to  imprisonment  for  one  year  In  the 
county  Jail  and  to  pay  a  fine  of  ¥1,000. 

After  notice  of  appeal,  the  court,  on  re- 
quest, fixed  ball  on  appeal ;  the  amount  being 
42,000.  Goansel  for  the  prisoner  then  asked 
that  the  ball  theretofore  deposited  be  exon- 
erated. The  court  Instructed  him  to  draw 
the  order  and  present  It  to  the  district  attor- 
ney. Later  In  the  day  the  district  attorney 
asked  for  an  order  directing  the  clerk  to  ap- 
ply $1,000  of  the  fund  In  his  hands  to  the 
satisfaction  of  the  fine  imposed  upon  Cradle- 
baugh. After  argnmrat  upon  this  matter, 
the  court  directed  the  clerk  to  satisfy  that 
part  of  the  Judgment  imposing  a  fine  out  of 
the  money  In  his  custody.  He  obeyed  this 
order  and  offered  the  (1,000  remaining,  after 
satisfaction  of  the  fine,  to  Cradlebaugh.  This 
sum.  however,  was  sought  to  be  attached  In 
the  bands  of  the  clerk  by  Mr.  Taylor,  in  an 
action  brought  by  him  against  Cradlebaugh 
to  recover  $500  as  a  fee  for  his  services  as 
counsel  In  the  criminal  action.  Mr.  Taylor 
recovered  a  Judgment  against  Cradlebaugh, 
which  was  In  force  at  the  time  of  the  trial 
of  the  case  at  bar. 

Upon  these  facts  the  superior  court  gave 
Judgment  for  plaintiff  against  Mr.  Wells,  as 
clerk,  for  the  sum  of  $1,000  remaining  in  his 
bands  after  satisfying  the  fine  imposed  upon 
Cradlebaugh.  The  court  dismissed  the  ac- 
tion against  the  sureties  on  the  dei^'s  bond 
and  adjudged  that  the  Intervener  take  noth- 
ing. 

Appellants,  Mrs.  Mundtil  and  Mr.  Taylor, 
contend  that  the  offer  to  surrender  Cradle- 
baugh Into  custody  was  suffidrat  to  exon- 
erate the  ball ;  that  the  fund  on  deposit  was 
not  the  property  of  the  defendant  in  the 
criminal  action  ont  of  which  a  fine  might  be 
satisfied;  and  that  such  paymrat  of  the  fine 
deprived  the  real  owner  of  that  amoont 
without  due  process  of  law. 

[1]  Even  If  a^;>elIaQts  could  uphold  their 
declaration  that  the  money  deposited  as 
haU  was  not  in  the  omtemplatlon  of  law  the 
property  of  Cradlebaugh,  but  of  the  person 
who  furalshed  It  for  that  use,  they  could  not 
prevail  in  this  action  against  Wells,  who,  as 
county  clerk  and  ex  officio  clerk  of  the  su- 
perior court,  only  performed  his  duty  as  a 
ministerial  officer  of  the  court,  acting  under 
the  order  of  the  Judge  of  said  court  when  he 
applied  half  of  the  fund  to  the  satisfaction 
of  the  fine.  Regarding  that  portion  of  the 
fund,  they  can  have  no  possible  recourse 
against  defendant  Wells.  The  court  had  Ju- 
TisdlctloD  of  the  subject-matter  and  could 
order  the  disposition  of  the  qioney  In  cus- 
bNlla  l^iia.  If  the  tdeA  had  disobeyed  the 
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coder  of  the  court  In  this  case,  be  would  have 
been  guilty  of  contempt  of  court.  A  minis- 
terial officer  Is  protected  and  Justified  when 
acting  under  a  process  or  order  of  a  court 
possessing  general  Jurisdiction  over  the  suh- 
Jec^matter,  In  spite  of  any  errors  committed 
by  the  court  issuing  the  process  or  giving  the 
order.   22  R.  C.  L.  481. 

[2]  But  the  court  acted  correctly  and  fully 
within  its  powers  In  making  the  order  of 
which  appellants  complain.  Section  1295  of 
the  Penal  Code  provides  for  the  deposit  of 
money  for  the  release  from  custody  of  a  per- 
son heU  to  answer.  Section  1287  Is  as  fol- 
lows: 

"When  money  has  been  deporited,  if  It  re- 
mains OD  deposit  at  the  time  of  a  iudsment 
for  the  payment  of  a  fine,  the  county  clerk  must, 
under  tbe  directimi  of  the  court,  apply  the  mon- 
ey in  satisfaction  thereof  and  after  satisfying 
the  fine  and  costs,  mnst  zcfnnd  the  surplus,  U 
any,  to  die  defendant."  ^ 

It  will  thus  be  seen  that  in  contempUtl<»i 
of  law,  so  far  as  tbe  crhnioal  action  Is  c<m- 
cemed,  the  m<mey  deposited  for  tbe  purpose 
of  Insuring  a  defendant's  appearance  la  bis 
money,  and  the  court  is  not  required  to  pro- 
tect the  supposed  rights  ct  any  <«e  wbo  may 
have  advanced  it  tor  him.  G%eie  Is  no  pre- 
tense that  Cradlebaugh  in  Oie  criminal  ac-. 
tlon  snrrenderad  bimsdlt  Into  cnstody.  His 
•connsel,  In  maUng  tbe  motlmi,  was  seeUng 
to  protect  tbe  rlgbts  of  the  person  or  pwsons 
wbo  had  advanced  tbe  xawusy  as  if  bondsmen 
bad  appeared  upon  a  written  obllgatUm. 
But  persons  wbo  advance  money  in  ilea  of 
bail  are  not  In  the  same  posltloa  as  saretlea 
on  a  bond  and  have  no  snch  rliAts. 

[1]  When  the  defendant  In  tbe  criminal 
action  aK>eared  for  sentence,  the  connsel  tin- 
Cradlebaugh,  addressing  the  court,  said : 

"Now  if  the  court  please  at  this  tine  at  the 
request  of  Uie  bondsmen  I  will  aak  for  an  or- 
der of  court  surrendering  the  defendant  into 
custody  and  for  an  order  of  the  clerk  remitting 
the  bail  money  bttA  to  the  parties  who  pat  it 
up,  and  for  the  purpose  of  filing  now  bonds 
later  on." 

The  court  then  proceeded  to  pronounce 
Judgment.  From  the  forgoing  It  will  be  seen 
that  there  was  no  offer  of  the  defendant  In 
the  criminal  action  to  surrender  himself  "to 
the  officer  to  whom  the  commitment  was  di- 
rected"— a  prerequisite  to  tbe  return  of  the 
baU  money.  Section  1302,  Penal  Code. 
Therefore  the  court  was  not  called  upon  to 
rule  upon  the  motion  to  order  Cradlebaufi^ 
into  custody.  Consequently,  the  money  in 
the  hands  of  the  clerk  was  a  fund  remaining 
on  deposit  "at  the  time  of  a  Judgment  for 
the  payment  of  a  fine."  Under  the  statute 
(section  1297  of  the  Penal  Code),  there  was 
but  one  correct  method  of  disposing  of  half 
of  It.  The  court  adopted  that  method. 

[4]  Appellant  Mundell  contends  that  tiie 
statute  (section  1297  of  tbe  Penal  Code)  la 
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nncongtltnUonal,  In  that  tt  deprlres  of  prc^ 
erty,  witbout  due  proceu  of  law,  tbe  person 
who  advances  tbe  mone?  for  bail,  by  plac- 
ing him  in  a  different  and  less  advantageona 
position  tban  tbe  surety  on  a  ball  bond. 
There  Is  no  force  in  this  contention.  There 
Is  no  constitntlonal  reason  why  one  who  ad- 
vances cash  In  lieu  of  ball  money  should  oc- 
cupy the  identical  position  of  a  surety  on  a 
written  contract  The  latter  Is  bound,  and 
the  court,  derk,  and  sheriff  are  bound,  by 
the  strict  terms  of  the  written  promise,  while 
the  measure  of  the  depositor's  liabiUty,  as 
well  as  of  the  correlative  duties  of  the  court 
and  its  officers,  are  to  be  found  In  the  stat- 
utes. The  law  does  not  provide  for  a  writ- 
ten agreement  betwe^  the  state  and  one 
who  advances  cash  in  lieu  of  bail.  It  attrib- 
utes the  owttei*ship  of  such  a  fund  to  the 
defendant,  and  one  who  fumtshes  money 
for  the  release  of  a  person  held  under  a  crim- 
inal charge  Is  presumed  to  know  that  fact. 
It  is  argued  that  the  sheriff  had  no  right  to 
accept  the  money  originally,  and  that  the  clerk 
therefore  could  not  recelTe  it  in  lieu  of  bail. 
Bat  it  is  not  contended  that  the  money  was 
not  advanced  for  tbe  purpose  of  obtaining; 
Oradlebau^'8  rdease.  If  tt  finally-  feacbeO 
the  pnqper  Judicial  custody,  and  Cradle- 
ban^  was  In  fact  permitted  to  go  at  large, 
the  plaintiff,  Mrs.  Mundell,  caimot  ctKuplaln 
because  the  purpose  of  the  payment  by  her 
assignor  was  accomplished,  not  by  a  direct 
deposit  In  court,  but  through  the  agents  of 
the  sheriff,  who  leccdpted  fbr  92,000,  "btfng 
bail  m(»iey,  case  of  U.  B.  Henry"  (one  of 
Cradlebangh's  ailaaes). 

That  the  money  deposited  tot  ban  in  a 
criminal  action  Is  regarded  as  the  defond- 
ont's  property  Is  a  rule  sustained  by  the 
weight  of  authority.  In  Feopla  v.  Laidlaw, 
102  N.  Y.  688,  T  M.  B.  910,  the  court,  con- 
struing BtatutM  very  similar  to  sections  1295 
et  seq.  of  the  Penal  Code  of  California,  used 
tbe  following  language: 

"All  these  sections  treat  the  money  depoBfted 
as  belonging  to  the  defendant,  and  in  all  cases 
where  money  is  deposited  in  lieu  of  bail  it  may 
be  applied  in  payment  of  any  fine  imposed, 
and  the  surplus,  if  any,  after  the  fine  has  been 
Batiafied,  must  be  returned  to  the  defendant. 
The  relator  when  he  deposited  this  money  must 
be  assumed  to  have  known  tbe  provisions  of 
these  statutes,  and  tbe  deposit  must  have  been 
made  in  compliance  with  them.  There  is  no 
authority  for  tbe  county  treasurer  to  take  a 
deposit  in  lieu  of  bail  except  by  virtue  of  those 
statutes,  and  tbe  deport  must  be  made  iu 
strict  compliance  with  tbe  statutes.  The  stat- 
utes may  have  been  framed  as  they  are  for 
the  very  purpose  of  avoiding  a  dispute  l&e  tiiat 
which  has  arisen  in  this  case.  If  the  conten- 
tion of  the  relator  be  upbeld,  then  disputes  may 
frequently  arise  as  to  whose  money  was  de- 
poeitcd,  and  the  county  treasurer  can  never 
know  with  certainty  to  whom  tbe  money  is  to 
be  returned,  and  the  court  cannot  know  in 
passing  sentence,  or  in  making  its  order,  wheth- 
er the  money  £•  properly  applicable  upon  Uie 


fine  Imposed.  It  Is  therefore  wiser  that  the 
provisions  of  the  statute  should  have  their 
obvious  meaning,  to  wit:  Tbe  money  is  de- 
posited as  tbe  money  of  the  defendant,  and  if 
a  fine  is  inflicted  upon  him  it  may  be  used 
to  pay  the  fine,  and  the  surplus  is  to  be  re- 
turned to  Urn.** 

Other  authorltleB  upon  this  subject  an- 
nouncing substantially  the  same  rule  are 
SUte  V.  Wlanewski,  134  Wis.  487,  114  N. 
W.  Ills ;  State  v.  Boss,  100  Tenn.  308,  45  S. 
W.  673 ;  People  t.  Gould,  88  Misc.  Bep.  605, 
77  M.  Y.  Bupp.  1067,  and  State  v.  Owens,  112 
Iowa,  403.  84  N.  W.  529.  But  it  Is  suggested 
very  earnestly  Cbat  In  California  an  oitirely 
different  rule  has  been  adopted,  and  Hudson 
V.  Police  Court  of  Oakland  (Appj  178  Paa 
172,  is  dted  to  support  this  theory.  That 
was  a  case  In  which  a  writ  of  review  was 
issued  against  the  police  court  of  the  city 
of  Oakland,  and,  after  hearing,  the  District 
Court  of  Appeal  annulled  a  Judgment  for- 
feiting money  deposited  as  bail  and  applying 
it  to  the  payment  of  a  line.  It  i^ipears  from 
the  opinion  in  that  ease  that  before  trial 
Mr.  Hudson,  counsel  for  the  defendant  In  a 
criminal  action,  offered  to  surrender  said  de- 
fendant There  seems  to  have  been  no  ques- 
tion regarding  the  sufflclency  of  this  offer, 
and  the  District  Court  of  Appeal  correctly 
decided  that  the  court  was  bound  to  accept 
It  and  to  return  the  money  to  the  counselor 
who,  bad  deposited  it  for  his  dlent  In  tho 
case  at  bar  the  facts  are  very  different  No 
request  was  made  for  the  acceptance  of  de- 
foidant's  snrrender  In  tha  criminal  action, 
but  the  court  was  asked  for  an  order  aoc^t- 
ing  his  surreodtf  by  his  bondsman.  He  had 
no  bondsman,  and  the  court  was  neither 
bound  to  act  nor  to  regard  the  request  for 
the  order  as  a  personal  snrtttider  by  Cradle- 
baugb  to  ttM  sheriff. 

[8]  But  although,  as  between  defiendant  and 
the  state,  the  money  dqHMdtBd  In  lien  of  ball 
is  regarded  as  a  defendant's  pnqter^  and 
win  be  applied,  so  fkr  as  necessary,  to  the 
satisfsctlon  of  a  fine,  nerertheless,  in  a  con- 
test like  the  aao  waged  In  tbe  case  at  bar 
invfdTing  the  resldae  In  tiie  hands  <tf  the 
derk  after  the  payment  of  the  fine,  the  conrt 
will  regard  the  claims  of  tbs  person  who  ad- 
vanced the  fund'  in  order  to  bring  about  the 
release  of  the  Indivldnal  bdd  In  enstody. 
While  it  Is  true  that  the  statnts  provides  for 
the  payment  to  the  defnidant  of  the  surtAns, 
If  any,  after  sattefaction  of  the  flno  (sectiun 
1297,  P«ial  Code),  if  the  true  ownership  be 
lit^ated,  as  In  the  case  at  bar,  before  ttie 
refunding  contemplated  by  the  statute,  the 
court  will  inquire  who  la.  In  equity  and  good 
conscience,  mtitled^  to  the  money,  and  will 
award  it  accordingly.  In  Way  t.  Day,  187 
Thiass.  47S,  78  N.  El  548,  the  Supreme  Judi- 
cial Court  of  Hassadiusetta  wos  considering 
a  Judgment  dismissing  a  MU  Us  equity  wliere< 
by  a  Judgment  was  prayed  to  oiforoe  an  as* 
signment  by  Day  of  t8CX>  deposited  as  ball 
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and  remaining  In  the  taaods  of  the  clerk  of 
the  superior  court  after  Day's  conviction  and 
sentence.  It  was  found  In  the  lower  court 
that  Gieer,  one  of  the  defendants,  had  de* 
posited  the  money  and  that  it  never  was  the 
property  of  Day,  and  that  court  ruled: 

"That,  while  Qreer  cannot  claim  agalnBt  the 
commoDwealth  that  this  money  belongs  to  him 
and  not  to  Day,  yet  this  rule  does  not  protect  the 
plaintiff  or  givs  to  him  any  rights  against  the 
real  owner  of  the  fond  and  that  for  this  sole 
reason  the  bill  cannot  be  maintained." 

In,  approving  this  ruling  and  the  dianlsaal 
of  the  bill,  the  Saprenn  Coort  lued  the  fol- 
lowing language: 

"Even  if  It  be  assumed  that  a  court  of  equity 
can  interfere  with  the  power  and  duty  of  the 
court  in  which  the  money  is  deposited  and  di- 
rect to  whom  it  shall  be  paid — an  assumption 
attended  with  great,  if  not  insuperable  diffi- 
culties—and even  if  it  be  further  assumed  that 
as  between  the  commonwealth  and  Day  the 
money 'must  be  regarded  as  belon^ng  to  Day 
and  not  to  Greer,  and,  still  further,  that  the 
Court  in  which  it  Is  deposited  has  no  power  to 
order  it  to  be  paid  to  any  other  person  than 
to  Day  or  his  order  (see  Edelsten  v.  Adams,  8 
Tannt.  667;  Douglass  v.  Stanbrongh,  3  A.  A 
E.  316;  Salter  v.  Weiner.  6  Abb.  Prac.  [N.  XJ 
191 ;  People  v.  Laidlaw,  102  N.  X.  688  [7  N. 
E.  010]),  stQl  it  is  plain  that  the  money  being 
in  fact  Greer's  and  not  Day's,  and  having  been 
pledged  only  for  a  certain  purpose,  Day  had 
no  authority  express  or  implied  to  divert  It 
to  a  different  purpose.  In  equity  and  good 
conscience  the  money  should  go  to  Qreer,  and 
BB  against  him  the  assignment  by  Day  to  the 
plaintiff  must  be  regarded  as  invalid  to  convey 
any  Interest  in  or  right  to  the  fond,  and  equity 
will  not  lend  its  aid  to  enable  hln  to  get  pos- 
session of  it." 

In  Wrl^t  A  Taylor  v.  Dougherty,  138  Iowa, 
195,  115  N.  W.  908,  the  question  presented 
to  the  Suprone  Court  was  whether  or  not, 
when  money  is  d^oslted  with  the  clerk  of  a 
court  by  a  Mendiy  third  person  to  secure  the 
release  from  custody  of  one  under  Indict- 
ment, such  fund  la  subject  to  seizure  in  8at> 
isf  action  of  the  claims  of 'judgment  creditors 
of  the  indicted  person.  After  reviewing  the 
authorities  which  hold  that  as  between  the 
state  and  the  person  under  indictment  the 
money  deposited  as  ball  may  be  oaed  in  satis- 
faction of  a  fine,  the  court  said : 

"True,  under  the  statute,  the  money  is  to 
be  deposited  in  the  name  of  the  defendant,  and 
perhaps  in  a  sense  the  legal  title  thereto  is  to 
be  regarded  as  in  bim.  Bat  the  money  in  the 
hands  of  the  derk  is  no  more  tban  a  deposit, 
and  this  is  only  in  favor  of  the  state,  the  other 
party  to  the  transaction;  and  the  interest  of 
the  stats  does  not  extend  to  the  actual  owner- 
ship of  the  money.  It  goes  no  farther  than 
that  the  defendant  shall  appear  when  called 
for  trial,  and  that  the  deposit  shall  be  available 
out  of  which  to  pay  any  fine  or  costs  that  may 
be  assessed  against  him.    This  the  depositor 


most  be  held  to  have  agreed  to.  The  statute 
goei  no  farther,  and  the  cases  cited  go  no  far> 
tfaer.  As  between  the  depositor  and  the  de- 
fendant, or  his  creditors,  tike  ordinary  miss  of 
property  obtain.** 

[I]  We  are  of  the  (^tlnion  that  the  true  rale 
Is  clearly  set  forth  in  the  passages  quoted 
above,  and  therefore  that  the  surplus  re- 
maining in  tba  hands  of  the  county  clerk 
after  satisfaction  of  the  fine  was  properly  ad- 
Judged  to  be  the  mon^  of  plaintiff.  We 
also  approve  of  that  part  of  the  Judgment 
Imposing  costs  upon  plaintUE.  Manifestly, 
It  wonld  have  been  unjust  to  charge  costs 
against  the  officer  who  was  the  mere  custo- 
dian of  the  fund. 

The  Judgment  Is  affirmed. 

We  concur :  ANGELLOTTI,  O.  J. ; 
SHAW,  J.;  LENNON,  J.;  OLNEY,J.;  WIL- 
BUB,  J.;  LAWLOR,  J. 


GREEN  T.  SOUTH  SAN  FRANCISCO  R 
&  POWER  CO.    (S.  F.  8298.) 

(Supreme  Court  of  California.    Oct.  8,  1919; 
Bahsarlag  Denied  Nov.  1919.) 

1.  Raxlboaob  «s»3e9(l)— DuTt  to  tbebfabs- 

SB  ON  BIGHT  Or  WAT. 

Where  a  railroad  company  runs  its  txadk 
on  its  own  land,  and  not  on  a  public  way,  one 
who  goes  on  the  right  of  way  withoat  the  eon- 
sent,  express  or  implied,  of  the  company,  is  a 
trespasser,  and  the  company  owes  him  no  duty, 
except  to  use  ordinsry  care  to  avoid  injuring  Um 
after  seeing  him  in  danger. 

2.  Bailboads  «=>369(1)— Dtm  toward  tbes- 

PASflEBB  AT  OBOSSIKO  WITH  OTHEB  BAILBOAO. 
The  duty  of  a  railroad  towards  trespassers 
on  its  right  of  way  is  not  changed  with  regard 
to  either  road,  when  two  railroads  cross  each 
other  at  a  place  where  there  is  no  other  public 
way. 

3.  Bailboads  «s»274(3)  —  Gaoinvoe  at  bta- 

TION  NEAB  OaOBSniO  WITH  OTHEB  lOAO  HU8I 
BE  SAFE. 

When  one  of  two  railroad  companies,  whose 
lines  intersect  at  a  place  where  there  is  no  oth- 
er public  way,  establlslies  a  passenger  station 
near  the  crossing,  such  company  is  charged  with 
a  duty  to  exercise  reasonable  care  to  have  sultr 
able  station  grounds  and  to  keep  them  safe  and 
convenient  tot  persona  there  for  any  lawful  pur- 
pose. 

4.  Stbbet  bailboads  «3>86(1>-Tbackb  cbobs- 
uro  kaiuoad  pbopbbit  kubt  be  con  - 

arSUCTKD  ACCOBDINQ  TO  US  FLAN. 

Obligation  of  street  railroad,  under  Civ. 
Code,  S  466,  subd.  6,  to  lay  its  tracks  and 
msintain  its  roadbed  at  a  croSBiDR  of  another 
road,  so  as  to  afford  security  for  life  and  prop- 
erty, mns  not  only  to  the  railroad's  own  pas- 
sengers, but  to  passmgers  on  the  other  road. 
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or  about  Qm  otiwr  toad'i  itadoa  for  pn^r 
purposes,  but  is  limited  by  the  road's  power 
to  control  the  oonstmction  of  trades,  which  miMt 
be  in  acoordanoe  witii  method  other  road  has 
first  adopted. 

5.  StBEBT  BAILB0AD8  «S»86(1)  —  NeOUOKNOX 

or  bahaoad  in  haintkhahok  or  tbacks  at 

8TBXBT  BAILBOAD  OBOSSIirQ. 

If  traeka  were  maintained  hf  a  ateam  rail- 
rohd  at  its  croi^g  wiUi  an  electric  road  in  a 
negligent  manner,  and  without  dae  regard  to 
the  safety  of  persons  lawfully  at  the  place  on 
the  steam  road's  inritation,  the  negligence  was 
violatioD  of  a  duty  which  the  stesm  road  owed 
to  such  persons,  and  not  of  any  inty  of  the 
electric  road. 

In  Bank. 

Appeal  from  Superior  Court,  San  Hateo 
County;  George  H.  Buck,  Judge. 

Actl<Hi  by  Kenneth  M,  Green  against  the 
South  San  Francisco  Ballroad  &  Power  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Bereraed. 

Wm.  H.  iiibott  and  Wm.  M.  Cannon,  both 
of  San  Francisco  (Klngal^  Gannon,  of  San 
Francfsoo,  of  counsel),  for  appellant 

Green.  Hnmphr^s  &  Greoi.  ct  San  Fran- 
cisco, Joseph  J.  Bullock,  of  Redwood  City, 
and  Togelsang  ft  Brown,  of  San  Fiandaco 
Seidenberfc  ot  San  Frandaco,  of  counsel),  for 
respondent 

SHAW,  J.  The  defendant  appeals  from  the 
judgment  The  action  was  begun  to  recover 
damages  from  bodily  injuries  alleged  to  hare 
been  caused  by  the  negligence  of  the  defend- 
ant The  complaint  alleged  that  the  defend- 
ant was  operating  an  electric  street  railway 
upon  a  public  street  in  South  San  Frandsco, 
which  railway  crossed  the  tracks  of  the 
Southern  Paclflc  Company  near  the  passenger 
station  of  said  Southern  Paclflc  Company. 
On  the  subject  of  negligence  it  alleged  that 
where  the  defendant's  track  crosses  the 
Southern  Pacific  tracks,  and  for  more  than 
100  feet  Immediately  west  of  the  crossing, 
the  defendant  failed  and  neglected  to  pave, 
plank,  macadamize,  or  All  in  the  ground  be- 
tween the  tracks  and  on  each  side  thereof,  or 
to  keep  the  tr^ck  on  said  street  flush  with 
the  street  or  flush  with  the  surface  of  the 
ground,  but,  on  the  contrary,  both  rails  of  the 
defendant's  track  projected  the  full  depth  of 
the  rail  above  the  surface  of  the  ground  at 
said  place,  and  that  by  reason  thereof  the 
Bald  track  was  unsafe  and  dangerous;  that 
at  the  time  of  the  Injury  plaintiff  approached 
the  station  of  the  Southern  Pacific  Company 
at  South  San  Frandsco  to  take  passage  on  a 
train  of  that  company  which  had  stopped  at 
said  station  for  that  purpose,  and  being  una- 
ware of  the  dangerous  condition  of  the  de- 
fendant's track,  he  tripped  upon  one  of  the 
rails  of  defendant's  track  so  projecting  above 
the  level  of  the  ground,  and  was  thereby 


caused  to  fall  to  the  groond  In  such  a  pest 
tlon  that  his  left  arm  was  thrown  across  one 
of  the  rails  of  the  track  of  the  Southern  Pa- 
dfic  Company;  that  the  wheels  of  the  said 
train  passed  over  bis  arm  and  so  injured  him 
that  his  arm  had  to  be  amputated  at  the 
shoulder. 

We  think  there  was  no  proof  that  the  de- 
fendant violated  any  duty  owing  by  it  to  the 
plaintiff  to  exercise  care  In  his  behalf  at  the 
place  of  injury,  aiid  that  for  this  reason  the 
Judgment  must  be  reversed.  The  allegation 
that  the  tracks  of  the  defendant  were  laid  in 
a  public  highway  at  that  plaoe  was  not  true. 
Nelthef  the  tracks  of  the  defendant  nor  those 
of  the  Southern  Paclflc  Company  at  that 
point  were  upon  any  public  way.  Botta  com- 
panies were  operating  their  cars  upon  tracks 
laid  upon  property  acquired  them  re^we- 
tlvely  for  railway  purposes  only.  The  obliga- 
tions of  a  railway  company  whidt  lays  Its 
tracks  In  a  public  street  to  maintain  the  same 
flush  with  the  street  and  to  othnwlse  exer- 
cise care  for  the  safety  of  persona  lawfolly 
traveling  thereon  have  no  bearing  upon  the 
case.  The  liability  of  the  defendant  d^nds 
upon  the  duties  it  owed  under  the  law  to  ez- 
erdse  care  at  a  place  where  Its  track  is  not 
laid  upon  a  public  street  or  highway.  The 
evidence  showed  that  the  train  had  stopped 
at  the  station  of  the  Southern  Padflc  Com- 
pany as  allied,  that  it  was  about  to  start  on 
its  Journey  again,  that  plaintiff  attempted  to 
board  said  train,  and  was  injured  by  stum- 
bling over  the  defendant's  rails  as  alleged. 
The  defendant  street  railway  did  not  cross 
the  Southern  Padfic  tracks  Immediately  up- 
on the  grounds  prepared  and  maintained  for 
station  purposes  by  the  Southern  Padflc 
Company.  The  defendant  maintained  no  sta- 
tion at  that  point  and  Its  cars  did  not  stop 
there.  It  had  no  Interest  in  maintaining  the 
station. 

The  authority  of  the  d^endant  to  lay  its 
tracks  across  those  of  the  Southern  Padflc 
Company  is  found  In  the  Civil  Code.  Sectlim 
500  provides  that  any  street  railway  tradi  is 
permitted  to  cross  any  railroad  tra<^  already 
constructed  and  that  the  crossing  must  be 
made  "as  provided  in  diapter  2,  tide  3,  of 
this  part."  The  provisions  referred  to  are  In 
sections  465  and  469.  Section  465  enumerates 
and  describes  the  powers  given  to  ordinary 
railroad  companies.  It  authorizes  such  rail- 
road company,  If  the  route  of  Its  road  inter- 
sects any  existing  railway,  or  other  public 
way,  to  construct  Its  road  across  the  same  "In 
such  manner  as  to  afford  security  for  life  and 
property;  but  the  corporation  shall  rratore 
the  •  •  •  railroad  [or  other  public  way] 
•  •  •  thus  Intersected  to  Its  former  state  of 
usefulness  as  near  as  may  be,  or  so  that  the 
railroad  shall  not  unnecessarily  Impair  its 
usefulness  or  Injure  its  franchise."  Subdivi- 
sion 5.  Section  469  provides  that  where  the 
track  of  one  railroad  Intersects  another,  "the 
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rails  of  either  or  each  road  ranrt  be  ho  cat 
and  adjusted  u  to  permit  tlie  pftflaage  of  die 
cars  on  each  road  with  as  little  obstractloa  as 

poaslble." 

[1,2]  Where  a  railroad  comi>any  rrms  Its 
track  upon  Its  own  land,  and  not  along  or 
across  a  strert  or  other  public  way,  any 
person  who  goes  nptm  euch  right  of  way 
without  the  consent,  express  or  implied,  of 
anch  company  Is  a  trespasser.  Toomey  r. 
Sonthem  P.  Ga,  86  Cal.  879,  24  Pac.  1074, 
10  U  R.  A.  139;  Baltimore,  etc.,  Co.  t. 
State.  62  Md.  487,  SO  Am.  Bep.  233 ;  Palm- 
er T.  Railroad  Co^  112  Ind.  253,  14  N.  B. 
70.  To  snch  person  the  company  owes  no 
duty  "to  facilitate  bis  tl>espass  or  render 
it  safe,"  although  bound  to  use  ordinary  care 
to  avoid  injuring  him  in  the  (^ration  of  Its 
road  after  seeing  him  so  trespassing  and  In  a 
dangerous  position.  Id.  This  duty  towards 
persona  thus  trespassing  is  not  changed,  with 
regard  to  ^ther  road,  when  two  railroads 
cross  each  other  at  a  place  where  then  la  no 
other  public  way. 

[3-E]  If  one  of  such  railroad  companies  es- 
tablishes a  passenger  station  near  such  cross- 
ing, that  company  Immediately  becomes 
charged  with  the  duty  of  exercising  reason- 
able care  to  prepare  and  maintain  suitable 
station  grounds,  and  make  th^  safe  and 
convenient  for  persons  leaving  Its  cars  there, 
or  who  may  be  there  for  any  lawful  purpose. 
This  duty  rests  upon  that  company  alone. 
The  other  company  at  the  nearby  crossing 
stands  In  no  relation  to  the  passengers  of  the 
first  company,  nor  to  persons  who  may  come 
to  Its  station  for  purposes  connected  there- 
with. We  are  here  concerned  solely  with  the 
duty  of  the  street  railway  company  In  regard 
to  the  manner  of  maintaining  Its  trades  and 
roadbed  at  the  crossing  In  question.  Section 
460  relates  merely  to  the  duty  of  the  road 
making  the  crossing  to  cut  and  adjnst  Its 
rails,  so  as  to  permit  the  passage  of  cars  of 
the  other  road  with  as  little  obstruction  as 
possible.  It  is  not  claimed  that  this  duty 
was  not  fnlly  performed.  The  provisions  of 
section  465  above  quoted  require  such  street 
railway  to  lay  its  tracks  and  maintain  Its 
roadbed  at  such  crossing  so  as  to  afford  se- 
curity for  life  and  property.  This  obligation 
runs,  not  only  to  Its  own  passengers,  but  to 
persons  who  may  be  passengers  iq)on  the 
other  railroad,  or  who  may  be  about  the  sta- 
tion for  proper  and  lawful  purposes  connect- 
ed therewith ;  but  It  Is  obvious  that  the  obli- 
gation of  the  defendant  Is  limited  by  Its  pow- 
er to  control  the  matter  of  constructing  and 
laying  the  tracks.  It  had  no  power  or  au- 
thority to  compel  the  Sonthem  Pacific  Com- 
pany  to  extend  Its  station  grounds,  or  to 
maintain  them  in  a  suitable  or  different  man- 
ner or  ccmdltifni  fnHn  that  wliidi  existed  at 
the  time. 

The  Southern  Pacific  Company  had  laid  its 
tracks  at  the  crossing,  so  that  the-  fall  width 
of  the  rails  projected  above  the  tleBi  and  the 


space  between  them  was  not  filled  In  above 
the  top  of  the  ties.  It  was  maintaining  Its 
rails  and  roadbed  in  this  manner  at  the  time 
the  crossing  was  made  and  until  the  accident 
occurred.  The  defendant  had  laid  Its  rails 
and  was  maintaining  them  in  the  same  man- 
ner at  that  time.  It  had  no  power  to  compel 
the  Southern  Pacific  Company  to  adt^t  a  dif- 
ferent plan.  If  the  latter  company  had  ex- 
tended its  station  grounds  to  the  place  of  the 
crossing,  and  had  filled  in  the  apace  between 
its  tracks  for  the  convenience  and  safety  of 
Its  passengers,  the  defendant  might  have 
been  bound  thereafter,  while  maintaining  the 
crossing,  to  co-operate  and  fill  In  between  Its 
own  tracks  to  correspond  with  the  plan  of  the 
Southern  Pacific  Company;  but  so  long  as 
the  latter  company  did  not  extend  Its  station 
grounds  to  the  crossing,  the  plain  duty  of  the 
defendant  was  to  maintain  Its  own  traces 
and  roadbed  to  correspond  with  those  of  the 
Southern  Pacific  Company  at  that  place.  If  it 
had  maintained  tbem  at  a  different  level,  and 
a  passenger  of  the  other  company  had  been  In- 
jured thereby,  the  defendant  might  have  been 
subject  to  a  charge  of  negligence  for  such  de- 
parture from  the  general  conformation  of  the 
surface  as  established  and  maintained  by  the 
Southern  Pacific  Company  at  that  place.  It 
was  under  no  obligation  to  adopt  a  manner 
of  maintaining  its  own  track  at  the  crosslhg 
different  from  that  adopted  by  the  Southern 
Pacific  Company  at  that  place.  If  they  were 
maintained  In  a  negligent  manner  by  the 
Southern  Pacific  Comiuiny,  and  without  due 
regard  for  the  safety  of  persons  lawfully  at 
that  place  upon  its  Invitation,  this  negligence 
was  a  violation  of  the  duty  which  the  South- 
em  Pacific  Company  owed  to  snch  persons 
and  was  not  a  violation  of  any  duty  which 
the  defendant  owed  to  them.  It  was  the  neg- 
ligence of  the  Sonthem  Padflc  Company 
alone.  The  consequence  Is  that  snch  condi- 
tion of  the  tracks  and  roadbed  was  not  negli- 
gence by  defendant  toward  the  plaintiff. 
For  these  reasons  we  are  of  the  opIiOon  that 
the  verdict  is  not  sustained  by  the  evidence. 
This  conclusion  riders  it  unnecrasary  to 
consider  the  other  iMlnts  presented  In  Oie 
case. 

The  Judgment  Is  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  OL- 
NEY,  J. ;  MBLVIN,  J. ;  liAWLOB,  J. 

WILBUR,  J.  I  ccaicur  In  the  Judgment.  It 
Is  the  duty  of  a  railroad  company  towards 
Its  intending  passengers  to  use  care  In  the 
proration  and  maintenance  of  Its  premises 
that  a  person  of  ordinary  prudence  would  ex- 
ertlse  in  such  matters.  If  we  assume,  as  re- 
spondent contends  we  should,  that  the  obliga- 
tion of  the  appellant  was  the  same  as  that  of 
the  railroad  company  with  reference  to  that 
portion  of  its  track  which  is  sometimes  used 
by  passengera  intending  to  take  the  Southern 
Pacific  Company's  passmger  trains,  the  In- 
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■trnctions  In  tbis  caae  are  erroneons  for  the 
reasons  tbat,  taken  as  a  whole,  the?  asserted 
the  dnty  of  the  appellant  to  make  Its  tracks 
at  the  point  in  question  safe  for  Intending 
passengers.  Without  father  analysis  of  ei- 
ther the  Instructions  or  ttie  erldence,  it  Is 
sufficient  to  say  that  evea  on  the  theory  of 
respondent  the  Judgment  must  be  reversed.' 

Upon  the  question  of  the  dnty  of  the  care 
in  this  state  with  reference  to  the  mainte- 
nance of  Us  passenger  depot  grounds,  see  Falls 
V.  San  Francisco,  etc.,  Co.,  97  Cal.  114, 31  Pac. 
001,  20  R.  A.  620,  note ;  Lafflln  t.  Buffalo 
&  S.  W.  R.  Co.,  106  N.  T.  136,  12  N.  B.  B99, 
60  Am.  Rep.  433.  See,  also,  upon  the  analo- 
gous question  of  the  duty  to  provide  a  safe 
place  to  work,  Sanborn  t.  Madera  Flume  ft 
Trading  Co..  70  Cal.  261.  11  Pac.  710;  Bry- 
mer  t.  Southern  Pacific  Co.,  00  Cal.  496,  27 
Pac.  371 ;  Sappenfleld  v.  Main  Street  ft  Agri- 
cultural Park  Railroad  Co.,  Ql  Cal.  48,  27 
Pac.  690,  Thompson  v.  California  Construc- 
tion Co.,  148  Cal.  85.  82  Pac  887. 

I  concur:   USSOSOft,  J. 


BBNVIBMDTO  V.  SUPERIOR  COURT  IN 
AMD  FOR  SAMTA  BARBARA  C0U14TY 
et  al.   (U  A.  6292.) 

(Supreme  Court  ci  GaUforuia.   Sept  2S,  1919.) 

L  Peohibitioh  «s>6CL)  —  Dkmjed  whebb 

OBAHT  WOULD  BSQUXBS  AimOIPATXON  07 
AOIIOH. 

An  application  for  a  writ  of  prohibition  di- 
rected to  an  inferior  court  will  be  denied,  wbere 
the  granting  of  the  application  would  require 
the  appellate  court  to  anticipate  the  action  of 
the  inferior  tribunal. 

2.  PaoHiBinoN  «=93(2>— Warr  oxhzbo  wbkbe 

THERE  IS  ADEQUATE  BBUEDT  AT  XAW. 

Where  it  does  not  appear  that  i»etitioner 
docs  Dot  have  a  plain,  speedy,  and  adequate 
remedy  by  appeal,  an  application  for  a  writ  of 
prohibition  will  be  denied. 

In  Bank. 

Petition  by  Pastlne  Maddalena  Benve- 
nuto  for  writ  of  prohlblflcoi  against  the  Su- 
perior Court  of  the  State  at  Callfonda  In 
and  for  the  County  of  Santa  Barbara,  and 
non.  S.  B.  Crow,  Judge  thereof.  Applica- 
tion denied. 

A.  C.  Postel.  of  Santa  Barbara  (C.  H. 
Brock,  of  Los  Angeles,  of  counsel),  for  peti- 
tioner. 

PER  CURIAM.  The  application  for  a  writ 
of  prohibition  is  denied. 

[1]  We  deem  it  proper  to  say  that  this  de- 
nial is  witliout  reference  to  the  merits  of  the 
legal  question  attempted  to  be  presented  by 
the  application.  Regardless  of  all  other 
questions,  we  cannot  assume  to  anticipate 


the  action  of  the  trial  court  on  (he  ai>pllca- 
tlon  for  confirmation  of  the  attempted  sale 
referred  to  in  the  petition. 

[2]  It  may  further  be  suggested  that  we 
are  not  satisfied  that,  in  the  er^t  of  nnfk- 
vorable  action  on  the  part  of  the  lower  court, 
the  petitioner's  remedy  by  appeal  would  not 
be  a  plain,  speedy,  and  adequate  ronedy. 

All  coocnr. 


SCOTT  T.  TIMB3-MIRR0B  CO. 
<U  A.  4954.) 

(Suprone  Court  of  California.    Oct.  8.  1919. 
Rehearing  Denied  Not.  6.  1919.) 

1.  Appeal  and  ersob  ^»231<6)  —  Sum- 

OIENCT  OP  OKITKBAL  OBjaum»N  TO  ■TIDDICI 

OF  SIMH.AB  LIBIX& 
In  a  libel  action,  although  a  spedfic  objec- 
tion as  to  the  dissindlarity  of  subject-matter  ol 
other  aUeged  pabUahed  attadcs  upon  plaintiff 
by  defendant  waa  not  made,  the  general  objec- 
tion of  incompetency,  irrelevancy,  and  imma- 
teriality of  such  evidoioe,  in  eadi  such  instaoce, 
was  sufficient  to  reserve  f6r  review  tibe  special 
point  of  dlarimilaiitT  of  Import 

2.  Libel  and  slahdib  4s>100(1}  •—  Askihg 

PUniTITE  DAICAOES  OB  Afl8BB!nHO  JUSTinCA- 
TIOH  MAKES  ACTUAI.  HAUCE  ISSUE. 
Where  plaintiff  seeks  to  recover  punitive 
damages  for  libel,  or  where  the  defendant  al- 
leges titat  the  publication  was  justified  on  the 
ground  that  it  was  privileged,  aetnal  malice  or 
malice  in  taet  beoomes  an  issae. 

3.  Libel  and  slandeb  ^9l04(3),  112^— Re- 

UOTENESS    OF    OTHEB    FUBLKHED  ATTACn 

UPON  PLAINTIFF. 
In  an  action  for  libel,  remoteness  in  time 
of  the  pablicatlon  of  otiier  alleged  attacks  upon 
plaintiff  by  defendant.  Introduced  to  show  mal- 
ice, goes  to  the  wpigbt  of  the  evidence  only  and 
not  to  ita  admissibility. 

4.  Libel  and  slandeb  •»104(8)— -Aduissi- 
bilitt  or  otheb  pubu8hed  attaokb  of 

DIB8IUILAB  nCPOBT. 

A  contention  that  Other  pnUlAed  attacks 
upoa  plaintiS  by  defendant  not  of  dmilar  im- 
port are  not  admiaeible  in  an  action  for  libel 
cannot  be  sustained,  where  actual  malice  is  on 
issue,  since  any  evidence  having  a  logical  tend- 
ency to  prove  that  the  publication  in  question 
was  prompted  by  actual  malice  is  material,  com- 
petent, and  relevant. 

6.  COUBTB    ^t=»00(2)  —  ConCUBBENCE  OF  AP- 
PELLATE JUDGES  IN  DECISIONS-  IN  BANC. 

In  view  of  Const  art  6,  S  2,  requiring  the 
concurrence  of  four  members  of  court  to  a  deci- 
sion in  bank,  where  only  fonr  justices  partici- 
pated in  the  decision  and  only  three  concurred 
on  a  point,  the  language  used  by  them  is  not 
a  decision  of  tbis  court. 

6.  Pleading  iS='12»(2)— PBEstncPTioN  fbou 

UNDENIED  ALLEGATION  OF  GOOD  NAVE  AND 
BEPUTATION  OF  PtAINTTFT. 

In  an  action  for  libel  where  an  allegation  in 
the  c<»Dplaint  that  "at  all  times  prior  to  the  6th 
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day  of  Februarj,  1915,**  the  plaintifF  "Aid  «aj0T 
a  good  name  and  reputation  as  an  attorney  at 
Iaw,"  was  not  denied,  plaintllTi  good  name  and 
repntation  mast  be  threaumed. 

7.  Libel  and  blandeb  $=>107(1) — Ebtiuat- 
xkg  dauage8  to  plaintiff,  an  attobney. 
An  attorney,  plaintiff  in  libel  action,  is  not 
required  to  prove,  and  in  the  nature  of  tbiuga 
cannot  prove,  the  extent  of  his  damage  by  show* 
ing  what  legal  fees  he  has  been  deprived  of 
through  the  llbelooa  circulation,  or  what  dienta 
be  has  loet  because  oi  it,  and  the  Jury  may  eon- 
wder  as  a  basis  for  award  of  actual  damages 
the  number  of  the  plaintiff's  employes,  including 
lawjrers  and  stenographers,  their  salaries,  his 
sroas  income,  the  wide  publidt?  given  to  the 
libel,  his  holding  of  political  office  and  promi- 
nence in  the  community,  his  professional  stand* 
ing.  good  name,  reputation,  injured  feelings,  and 
mental  suffering. 

&  Appeal  aicd  eskob  «s3979(6)  ~  Dxscbe- 
nonabt  kulino  on  motion  fob  new  tbiai. 

FOB  EXCESSIVE  DAlf AOES. 
Where  a  motion  for  new  trial,  Including  the 
ground  that  an  award  of  actual  damages  for 
libel  was  excessive,  was  denied,  the  amount  of 
damages  allowed  stands  approved  by  the  trial 
court,  and,  the  question  of  the  verdict's  cxces- 
sivenesB  being  a  matter  primarily  addressed  to 
the  trial  court's  discretion,  the  vn^ct  cannot  be 
disturbed  upon  appeal  unless  the  award  Is  the 
result  of  passion  or  prejudice. 

9.  Libel  and  sundeb  €^»128(10)  —  Puni- 
tive DAKAQBS  IN  DISCBETION  OF  JDBT. 

In  the  matter  of  punitive  damages  for  Ubd, 
Juries  have  a  wider  discretion  than  in  the  matter 
of  compenaatory  damages. 

10.  LiBEIi  AND  8X.ANDEB    «S>121(1)  —  DAV- 
A0E8  ROT  EZ0BB8ITX. 

In  an  action  by  an  attorney  against  a  news- 
paper corporation  for  Ubeli  an.  award  of  tlfiOO 
actual  damages  and  $30,000  punitive  damages, 
where  actual  malice  was  proved  as  an  issue  and 
the  defendant's  property  was  worth  about  $2,- 
000,000,  the  average  drculatioa  of  its  paper 
about  60,000  daily  and  over  100,000  on  Sunday, 
circnlating  in  several  states,  held,  that  the 
amoant  of  damages  was  not  such  as  to  wsrrant 
the  diatnrbanee  of  t£e  award  on  the  ground  of 
jury's  passion  or  pi«judice. 

11.  Appbai,  and  bbbob  ^3207— OsJEcnoHa 

TO  CONDUCT  OF  COUHSBL  NOT  HADE  BELOW. 
Where  plaintiff,  in  arguing  as  his  own  attor- 
ney in  an  action  for  libel,  referred  to  defendant 
'  as  "tiie  rottenest  corporation  I  know  of  in  Cali- 
fornia to-day,"  and  the  trial  court  was  not  re- 
quested to  instruct  the  jury  thst  sudi  conduct 
was  improper  and  should  be  disregarded  by 
them,  the  matter  will  not  be  considered  on  ap* 
pcal. 

12.  Libel  and  bundeb  «s>104(1)  —  En- 

DBNCB  of  INTERVIEW  BKFOBB  PUBLICATION 
OF  ABTICLE  ADMISSIBLE. 

In  an  action  for  libel  brought  by  an  attor- 
ney against  a  newspaper  company  and  consist- 
ing of  an  article  concerning  a  divorce  suit  in 
which  plaintiff  was  attorney,  testimtmy  of  par- 


ties present  at  the  interview  between  defendant's 
reporter  and  other  r^>ortcr8.  and  the  i^aintUf 
in  divorce,  was  relevant  and  material  as  hear- 
ing upon  the  good  faith  of  the  defendant  in  pub- 
lishing the  artide  complained  of  and  apon  the 
qoesdoD  of  actoal  malice  whldi  was  an  issne. 

15.  Libel  and  slandeb  «=:>10&{1)  —  In  ao- 

TION  FOB  LIBEL  CONCERNIHO  ATTOBNET  IN 
DIVOBCa  SUIT,  DXVOBCE  COUPLAINT  ADUIS- 
STNLE. 

In  an  action  by  an  attorney  for  libel  against 
a  newspaper  arising  out  of  a  publication  of  mat- 
ters concerning  a  divorce  suit,  wbernn  it  was 
intimated  that  the  attorney's  dient  bad  no 
cause  for  divorce,  and  that  he  was  me<idUng,  a^ 
tempting  to  ruin  defendant,  and  break  up  his 
home  to  fill  the  attorney's  own  pocket,  the  veri- 
fied complaint  in  such  divorce  suit  was  admis- 
sible to  show  that  the  detailed  statement  of  facts 
In  the  complaint  drawn  by  the  plaintiff's  em- 
ployti  did  set  forth  a  cause  of  suit,  and  that 
plaintiff  acted  upon  the  representations  of  Ids 
client  88  shown  by  her  twom  complaint 

14.  liEBEL  AND  SLANDEK  «S>10T(1)  —  HwX* 
DENCB  of  PLAINTDT'B  TBAINJRO,  FAMILT, 
AND  BUSINESS  OABBBB  ADMISSIBLE. 

In  an  action  by  an  attorn^  against  8  new» 

paper  for  libel,  it  was  proper  for  plaintiff  to 
testify  OS  to  his  early  life  and  training,  as  well 
as  to  show  that  he  has  children,  and  that  when 
he  settled  in  the  town  of  his  residence  bia  re- 
sources were  limited,  and  that  by  Ms  own  in- 
dostry  he  has  built  up  a  successful  law  business. 

19.  Tbial  ^aelOS      Pbbmittinq  puzNTivr 

AH  ATTOBNET  TO  ABQUB  CABI. 

In  an  action  1^  an  attorner  against  a  news- 
paper fo;  civil  libel,  it  was  not  error  for  the 
court  to  allow  tiie  plaintiff,  who  was  represented 
by  an  attorney  at  law,  to  appear  as  his  own  at- 
torney and  argue  the  case  to  the  Jury. 

16.  Trial  <e»260(0)— Refusal  of  Inbtbuo- 

TIONg  COVERED  BT  OTHERS  GIVEN. 
In  an  action  by  sn  attorney  against  a  news- 
paper for  damagra  for  civil  libel  in  publishing 
an  article  concerning  a  divorce  case  in  which 
plaintiff  wsa  attorney,  an  instruction,  that  an 
attorney  is  required  to  take  care  and  ascertain 
Saets  regarding  his  client's  case  before  adviriug 
as  to  legal  rights,  was  properly  refused  where 
the  matter  was  covered  by  other  instructions. 

17.  Appeal  and  bbbob  ^=3200(1)— Refusal 
of  an  instruction  covered  bt  others  not 

EBBOB. 

It  is  not  error  to  refuse  instructions  upon 
matters  snfficientJy  covered  by  other  faistme- 
tions. 

18l  Appeal  and  obob  4s>761— Faxlube  to 
cite  aumobitr  ob  aboumeitt  undeb  ab- 

SraNlOEnTB. 

Where  objections  to  the  action  of  trial  court 
in  refasing  defendant's  instructions  are  merely 
stated  without  dtation  of  authority  or  any  ar- 
gument beyond  such  bare  statement  that  "the 
court  also  erred  in  refusing  to  give  defendant's 
requested  instructions,"  such  assignment  need 
not  be  considered. 


tts»For  other  cases  ses  same  topic  aad  KBT-NCUBBR  la  all  Key-Mumbared  Dlsests  and  ladexes 
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In  Bank. 

Appeal  trom  Superior  Gonrt,  Ixw  Angelei 
C3ounty ;  Pat  R.  Parker,  Judge. 

Action  by  Joseph  Scott  against  the  Tlmefl- 
Mirror  Company  for  dvll  libeL  Judgment 
for  plaintiff,  and  defendant  appeals,  Af- 
.  firmed. 

See,  also,  174  Pac.  812. 

Geo.  P.  Adams,  Joseph  L.  Lewbuolm,  Hon* 
Baker  &  Britt,  Le  Roy  M.  Edwards  and  Sam- 
uel Poorman,  Jr^  all  of  Los  Angles,  toe  ap- 
pellanL 

Joseph  Scott,  of  Los  Angeles,  John  M.  Bon, 
of  Blsbee,  Arlx.,  and  J.  B.  Joujon  Bocbe  and 
A.  Q.  Bitter,  both  of  Los  Angdea,  for  re- 
spondent. 

W.  H.  Anderson,  at  Loi  Angeles,  amicus 

curiae. 

LAWLOR,  J.  This  is  an  action  for  dvU 
libel  growing  out  ot  an  article  published  In 
the  Los  Angeles  Times,  a  dally  paper  owned 
%nd  controlled  by  the  defendant  Tlmea-Mlr- 
ror  Company,  of  and  concerning  the  plaintiff, 
an  attorney  at  law  in  the  city  of  Los  Angeles. 
The  case  was  tried  by  Jury,  and  a  total  ver- 
dict of  $37,I!00  rmdered,  $7,500  as  actual 
damages  and  $30,000  as  pttnitlve  damages. 
Judgment  for  the  full  amount  was  made  and 
entered.  The  defendant  Interposed  a  motion 
for  a  new  trial,  which  was  ordered  denied. 
The  defendant  appeals  from  the  Judgment. 

The  plaintiff  at  the  time  of  the  alleged 
Ubel  was,  and  for  more  than  20  years  prior 
thereto  had  been,  an  attorney  at  law,  prac- 
ticing his  prof^srton  principally  In  the  city  of 
Los  Angeles.   Ete  allied  in  bis  complaint: 

"That  on  the  6th  day  of  February,  1915,  the 
defendant,  tiiroogh  evil  motive,  and  malice,  and 
ill  will  towardi  the  plaintiff,  willfully,  wicked- 
ly, wrongfully,  maliciously,  and  with  intent  and 
design  to  injure,  disgrace,  and  defame  tlua  plain- 
tiff, and  to  bring  him  into  public  discredit  as  a 
lawyer  and  as  a  man,  and  to  cause  the  public  to 
hold  said  plaintiff  in  contempt  and  ridicule, 
published  in  said  newspaper  of,  and  concerning 
the  plaintiff,  and  of  and  concerning  him  in  bis 
said  capacity  and  profession,  the  following  false, 
libeloua,  nudicious,  and  dcftLm:ttory  article  to 
wit: 

"  'Hie  HiUman  Divorce  Suit. 
"  'Her  Uind*!  Made  Up;  They  Woi't  Mate  Up. 

"  'Having  sued  her  husband  for  divorce,  Mrs. 
Bessie  Olive  Hillman  returned  home,  Joined  her 
husband  in  dinner  and  passed  part  of  the  eve- 
ning with  him. 

"  'Having  been  served  with  papers  In  his 
wife's  suit.  Clarence  D.  HiUman  conducted  him- 
self about  the  house  just  as  he  always  had,  and 
as  though  no  little  thing  like  a  diVOTca  matter 
was  pending, 

"  'At  least,  Mrs.  Hillman  described  her  do- 
mestic situation  in  about  this  way :  Yesterday 
she  said  that  while  she  had  brought  suit  and 
her  husband  had  been  officially  informed  of  the 
fact,  neither  of  them  so  much  as  menti<med  the 
matter  and  their  appetites  for  dinner  were  nor- 
mal. 

"  *In  the  office  of  her  attorney  yesterday  Mra. 


HUbDsn  regaled  a  corps  oi  newrf^pcr  men  widi 
a  aeries  of  alleged  misdeeds  on  the  part  ot  her 
husband  for  many  years.  Extreme  cruelty  last 
Monday,  she  said,  decided  her  to  gM  a  diforee. 
It  was  the  culmination  of  sixteen  years  of  ill 
treatment,  according  to  her. 

"  Thursday  afternoon  she  brought  satt; 
l%ursday  evening  she  was  very  pleasant  to  her 
husband,  and  the  same  evening  she  is  said  to 
have  told  newspaper  writers  that  she  was  not 
going  to  press  the  stiit,  but  would  go  with  her 
hnaband  to  court  and  dismiss  the  action.  Btt 
huaband  aald  the  same  thing, 

"  'Friday  morning  she  duuiged  her  mind ;  ht 
notm  she  toot  dOMted  ipith  Aar  attomep$  and 
after  luncheon  the  returned  home  ffUy  deter- 
mined to  tenoe  her  Juteband  forever.  Reports 
from  the  Hillman  home  last  evening  were  that 
Mr.  and  Mrs.  Hillman  enjoyed  tbeir  well-ap- 
pointed dinner  together,  as  usuoL 

"  'The  Hillmans  are  reputed  to  be  extrraiely 
wealthy.  They  live  in  an  elegant  home,  and 
have  all  the  other  desirable  things  id  the  rtdk 
They  have  eight  children. 

"  'Sued  Once  Before. 

"  'In  19(H  Mrs.  HiUman  brought  suit  for  di- 
vorce, but  later  dismissed  the  action.  She  said 
yesterday  she  wished  that  she  had  pressed  the 
matter.  She  aays  that  her  husband  has  a  habit 
of  remaining  silent  at  home,  only  to  discuss  bis 
domestic  affairs  through  the  press.  When  she 
sued  for  divorce  before  she  says  that  he  gave 
out  interviews  to  the  presa,  using  there  argu- 
ments which  he  expected  to  reach  and  convince 
her. 

" '  'This  time  I  am  gohig  tiirongh  with  It," 
she  said  yesterday,  "I  am  tired  of  his  cruelty. 
All  be  thinks  about  is  money.  He  never  takes 
me  out  anywhere  except  to  church,  and  that  is 
only  for  show.  After  he  found  out  I  had 
brought  suit  for  divorce  he  was  awfully  nice  to 
me—but  that  doesn't  make  sny  differaice,  tliis 
time." 

"  'Joe  Scott,  who  is  att<Hmey  of  record  in  the 
case,  says  he  knew  nothing  about  the  matter 
until  the  suit  was  filed. 

"  'Son  Blames  Lawyer. 

"  'Clarence  Hillman,  the  14-year-old  son  of 
Mr.  and  Mrs.  Hillman,  ia  endeavoring  to  patch 
up  matters  between  his  parents,  and  stated  last 
night  at  their  Pasadena  home  that  if  hit  moih- 
er*»  attorney  would  stop  meddling  he  and  his 
father  "oould  fix  ihingt  up."  "Mother  has  ab- 
solutely no  cause  for  acting  as  she  hoa,  and  we 
are  all  heart-broken  because  of  it,"  the  young 
son  said.  "I  am  simply  sick  and  can't  think 
of  anything  since  this  trouble  came  up.  I  can't 
study  and  didn't  go  to  school  to-day.  We 
thought  everything  was  all  right  last  night  and 
we  all  bad  supper  together  and  mother  and 
father  went  to  mass  together  this  morning,  hap- 
py as  could  be,  but  when  be  took  the  smaller 
childrra  to  school,  Mr.  Scott,  her  attorney,  call- 
ed her  up  on  the  telephone  and  she  went  to  Los 
Angeles  to  see  him,  and  as  a  consequence  came 
back  all  wrought  up  again.  Mother  can't  be 
ri^t  or  she'd  never  do  this  thing ;  she  is  pe- 
culiar ;  she  is  Irish  and  when  she  gets  msd  ahe 
doesn't  care  for  her  children  or  anybody.  Her 
lawyers  have  been  telling  her  if  she'd  secure  a 
divorce  that  she'd  get  $10,000.00  cash  and  about 
$3,000.00  a  mosxtii  spending  money.  Fatfasr 
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Civea  her  evexyHibig  In  the  world  she  eoold  po»- 1  purpose  on  the  part  of  Bald  defaidant  to  In- 
jure thia  plaintiff  in  hla  professional  stand- 
ing and  reputation,  and  to  discredit  and  dfr* 
fame  tbis  plaintiff,  and  to  bring  this  plaintiff 
into  public  discredit  as  an  attorney  at  law, 
and  bring  hlrn  into  public  contempt  and  ridi- 
cule," the  complaint  prayed  for  JtW.OOO  dam- 
ages—$10,000  as  actual  damages  and  $50,000 
as  exemplary  or  punitive  damages. 

The  defendant's  answer,  after  specifically 
denying  all  of  the  allegations  of  the  com- 
plaint, alleged  as  a  separate  defense  that  the 
article  "was  privileged,  In  that  the  publica- 
tion of  the  same  was  without  malice  and  for 
the  public  bcneflt."  And  alleged  further  as 
a  separate  defense  that  the  publication  was 
made  "without  any  malice  whatever  on  the 
part  of  defendant  against  plaintiff,  and  with 
the  belief  on  the  part  of  defendant  that  the 
matter  In  said  article  set  forth  as  having 
been  stated  to  said  reporter  by  the  xaid  Bes- 
sie OUve  Hillman,  her  husband '  and  her  sou 
was  true." 

The  Issue  of  actual  malice  thns  having 
been  raised  by  the  pleadings,  the  plaintiff  in- 
troduced ten  other  publications  made  by  the 
defendant  touching  the  plaintiff,  which  were 
admitted  In  evidence  by  the  court  over  de- 
fendant's objection.  The  publications  so  of- 
ferred  and  accepted  were  marked  as  plain- 
tiff's Exhibits  2  to  10.  Inclusive. 

Exhibit  2  was  an  article  concerrilng  the 
same  divorce  cage  and  was  published  in  the 
Times  on  the  day  preceding  the  publication 
of  the  article  complained  of.  Concerning  the 
plaintiff,  the  following  appears: 

"Unfortunately,  it  happened  that  Mrs.  Hill- 
mnQ  became  wrought  up  while  she  bad  access  to 
her  lawyer,  and  he  took  advantAge  of  her.  Had 
she  not  been  spurred  to  take  some  definite  ac- 
tion she  would  not  have  done  such  an  unnat- 
ural thing  as  to  really  bring  a  divorce  action. 

"There  htm  been  no  partietdar  reconciliatioo, 
for  there  was  need  of  none.  We  are  just  as 
close  as  we  have  ever  bopn.  nnil  we  shall  remain 
that  way,  and  both  Mrs.  Hillman  and  I  can  as- 
sure you  that  there  will  never  be  a  divorce  in 
our  family,  no  matter  what  prying  lawyers  may 
do.  *  *  *  Mrs.  HiUman's  suit  was  filed  by 
Joe  Scott" 


aibly  want  now.  He  lets  her  have  from  $400.00 

to  $600.00  every  month  to  spend.  Father  and 
everif  one  of  «»  ehUdrm  are  all  broken  up,  but 
thinffit  wiU  adjust  thetni^vet  tn  tpife  of  Mr. 
Sotrtt." 

"  'Won't  Be,  Says  Husband. 

"  'Mr.  Hillman  said  last  night  that  the  suit 
had  come  to  him  like  a  thunderbolt  from  a  clear 
sky.  He  said  he  had  no  inkling  of  any  trouble, 
and  stated  Ihe  whole  thing  is  a  conspiracy  to 
ruin  him.  He  said  that  since  the  suit  was  filed 
bis  wife's  attorneys  had  sent  men  to  hang 
around  his  place,  to  find  out,  he  supposes,  how 
much  he  is  worth.  ' 

" ' "//  thev  \oould  let  my  wife  alone  loe  will 
fix  thia  thing  up,"  he  said.  "She  is  not  right; 
she  springs  this  thing  on  me  every  once  in  a 
while,  but  she  has  always  before  fallen  into  the 
hands  of  attorneys  who  would  show  her  the 
error  of  her  ways.  This  time  it  is  different,  and 
A«r  attorney  it  trying  to  ruin  me  and  break  up 
our  home  to  fill  his  awn  pocket.  But  he  will 
not  do  it;  we  are  going  to  live  and  die  in  this 
home  whicdi  we  all  love  so  well.  Even  if  my 
wife  should  get  the  $10,000.00  and  $3,000.00  a 
month  she  would  only  get  it  for  a  short  while, 
for  it  would  break  me,  as  I  am  heavily  in  debt, 
owing  several  hundred  thousand  dollars.  I  have 
been  very  busy  the  last  few  days,  hut  not  one 
unkind  word  have  I  siioken  to  my  wife.  I  gave 
her  about  $500.00  every  month  and  she  always 
keeps  four  servants  and  sometimes  has  six, 
while  I  have  ouly  one  to  lielp  me  on  the  outside 
with  this  twelve-acre  estate." 

'"The  HUlmans  won  first  prize  with  their 
electric  eoupfi  in  the  recent  tournament  of  ros- 
es parade..  The  macbiae  was  smothered  In  ros- 
es and  the  youngest  child,  representing  Cupid, 
rode  in  a  cleverly<arranged  seat  placed  in  the 
front  of  the  coup4.  Mr.  and  Mrs.  Hillman  and 
the  other  children  rode  In  the  machine.' "  (Ital- 
ics ours.) 

It  Is  further  alleged  In  the  complaint  that 
the  defendant  "meant  to  say,  and  was  under- 
atood  to  mean"  by  the  portions  of  the  publl- 
catlon  which  we  have  Italicized: 

"That  said  plaintiff  had  persuaded  and  in- 
duced said  Bessie  ODve  Hillman  to  begin  said 
divnrce  action,  end  was  urf^ing  her  to  prosecute 
snid  action,  and  to  refuse  to  become  reconciled 
with  her  hnsbaDd,  for  the  purpose  of  breaking 
up  the  borne  of  said  Bessie  Olive  Hillman  and 
said  Clarence  D.  Hillman,  and  of  ruining  said 
Olarrace  D.  HUIman,  and  thereby  obtaining  the 
property  of  said  Bessie  OUve  Hillman  and  her 
said  husband,  or  compelling  the  snid  Clarence 
p.  Hillman  to  pay  to  the  plaintiff  a  large  sum 
of  money." 

After  farther  alleging  that  the  publication 
was  false  and  defamatory  and  that  "by 
means  thereof  the  plaintiff  has  been,  and  is, 
greatly  injured  and  prejudiced  In  his  reputa- 
tion as  aforesaid,  and  has  also  lost  and  been 
deprived  of  gains  and  profits  which  would 
otlierwise  have  arisen  and  accrued  to  him  In 
his  said  business  and  profession,"  and  that 
the  publication  "was  made  by  the  defendant 
through  111  will  and  malice  towards  this 
plaintiff,  end  with  the  Intent,'  design,  and 


Exhibit  3  being  the  Hmes  News  Bulletin  of 
February  6,  1915,  refers  to  the  same  matter 
In  the  following  language: 

"Wealthy  Seattle-Pasadena  man's  wife  sues 
for  divorce  in  Los  Angeles;  he  says  lawyer  took 
advantage  of  her." 

Exhibit  4  Is  an  account  of  the  proceedings 
in  the  superior  court  whereby  the  Hillman 
divorce  case  was  dismissed  and  contains  the 
following  comments  concerning  the  plaintiff: 

"Over  Officious. 

"Judge  Raps  3oe   Scott ;    Ends  Hillman 
Divorce. 

"A  change  of  mind  on  the  part  of  Mrs.  Bes< 
sia  OliTO  Hillman,  who  brought  a  divorce  auit 
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recently  tftlnst  Oharie*  D.  Hillnum,  a  Ptaa- 
dena  mUlionaire,  was  lUHtalned  yesterday  by 
Judge  Monroe  and  she  was  freed  from  her  attor- 
ney, Joe  Scott,  wbo  refused  to  recosnize  ber 
wishea  In  the  matter.  Attorney  Scott  was  left 
out  in  the  cold  in  the  case  and  told  to  collect 
his  fee  and  otber  expenses  in  the  caae  as  best 
he  could.  •  •  • 

"Mr.  and  Mrs.  HUlman  then  retomed  to  Pas- 
adena in  their  Umonaine.  Hemberi  of  the  fam- 
ily aaid  yesterday  that  now  that  the  attorney  In 
the  ease  has  been  cUninated,  they  expect  no  fn^ 
ther  tronble  betwoHi  the  fattier  and  mother." 

Exhibit  6  la  an  attaA  upon  the  platoturs 
pntfessional  conduct  In  acoesrting  employ- 
ment  aa  attorney  for  tbe  McNamaraa,  Charg* 
ed  wltb  blowing  np  tbe  Times  boUdbig.  The 
artido  appeared  In  tbe  Times  on  August  IS, 
1912;  and,  after  stating  how  much  moncQr 
was  received  from  union  labor  tor  tbe  de* 
fense  of  the  McNamaras,  continaes: 

"How  much  of  It  did  Job  Harrimsn  get? 
How  mach  of  It  did  Joseph  Scott 'get?  Yon 
union  lab^r  men  who  pay  tiie  piper  oui^t  to  be 
told  what  tones  tiie  piper  plays.  «  *  • 

"When  to  the  folly  of  the  striker  is  added  dis- 
honast  repudiation  of  his  solemn  agreement, 
and  the  brutality  of  hounduig  unfortunate  men 
and  women  out  of  house  and  home,  or  destroy* 
ing  their  lives  by  dynamite,  because  they  stand 
up  for  their  liberty  to  work  for  their  livelihood, 
the  striker  is  more  than  a  foot — he  is  a  criminal, 
no  matter  what  Darrow,  Harriman,  Scott  ft  Co. 
may  say  to  the  contnuy.  In  this  connection  the 
disgrace  to  Los  Angeles  Is  that  Joseph  Scott, 
of  this  dynamite-murderer  defense  trio,  is  still 
a  member  ai  the  board  of  edncatlcn.'* 

Elxhlblt  6,  which  appeared  In  ttie  editorial 
column.  Is  an  attack  on  the  i^alutlfC  as  a 
member  of  the  board  of  education,  In  opposi- 
tion to  bis  candidacy  for  re-electitm  to  the 
board.  It  appeared  In  tbe  Times  of  April  22, 
1913,  and  reads  as  follows: 

"l^e  School  Board. 
"Undoubtedly  one  of  the  most  important  is- 
sues to  be  tried  out  in  the  primary  election  of 
May  6  is  the  membership  of  the  board  of  educa- 
tion. Tbe  municipal  conference  indorsed  the 
present  board— the  whole  of  it  for  re-election. 
The  Times  cannot  quite  follow  it ;  it  cannot  as- 
sent to  the  return  of  Joe  Scott,  defcndor  of  the 
McNamaras,  or  of  Reynold  Blight,  who  is  more 
or  less  of  an  agitating  anarchist,  if  he  is  any- 
thing. These  men  are  not  safe  guides  for  youth, 
not  suitable  persons  to  be  in  charge  of  our  pub- 
lic instruction.  The  ministerial  associations  are 
supporting  a  ticket  of  their  own  which  includes 
one  straight-out  Socialist  nominee,  Mr.  Wheat 
Such  8  condition  of  things  is  beyond  our  com- 
prehension. Socialism  would  destroy  Christian- 
ity ;  its  tenets  are  as  subversive  of  the  Christ- 
ian foundations  as  are  those  of  atheism.  When 
a  process  of  mixing  crude  oil  and  aqueduct  wa- 
ter has  been  devised  and  made  clear  to  the 
iwpulnr  mind,  somebody  may  be  able  to  satisfac- 
torily explain  how  leaders  of  the  Christian 
chnrch  can  favor  the  election  of  a  Harriman 
ticket  Socialist  to  the  school  board.  Still  we 
must  admit  that  a  Socialist  might  be  found 


who  would  be  prefuaUe  to  Darrow*s  compan- 
ion, Joe  Scott,  or  to  B.  Blight,  who  Is  a  sort 
of  blighted  Clarence  Darrow  himself.  We  are 
glad  that  the  churdb  peiwle  are  getting  their 
eyes  opened  as  to  bis  true  character.  It  is  need- 
less to  say  that  the  ministerial  associations 
which  are  sincerely  working  in  behalf  of  right 
ipfluences  in  the  Bchools,  are  opposed  to  Scott 
^  and  Blight  and  have  loft  them  off  theit  list." 

Exhibit  7  appeared  In  the  Times  on  July 
23t  1914,  and  contained  tiie  foUowlng  state- 
meatM  concerning  the  idalntlff  In  his  position 

as  a  member 'of  the  board  of  education: 

'^e  Exposure  and  l^efeat  of  Joe  Scott 
"The  maater-stroke  of  the  majority  members 
of  the  board  of  education  on  Tuesday  evening 
win  m^  the  unqualified  q^prorol  of  ereiy 
friend  of  free  education. 

"In  putting  a  quietns  to  the  unseemly,  unjus- 
tifiable and  destructive  squabble,  which  had 
been  injected  Into  school  affairs  throng  the 
malevolence  of  Joe  Scott,  by  declaring  that,  not- 
withstanding the  trumpeted  publicity  given  so- 
called  'charges'  against  aupertntendent  of  schools 
Francis,  they  find  no  charges  have  been  made 
and  properly  term  tiiem  mere  'objections.' 
*  *  *  To  logically  complete  the  miserable  in- 
cident, but  one  more  step  is  demanded— the  re» 
ignati(m  of  Scott  from  the  board  he  has  dis- 
graced. 

"What  a  sorry  spectacle  this  self-apptdnted 
censor  has  made  of  himself  In  his  efforts  to  con- 
trol the  education  of-  70,000  children,  under  a 
system  lauded  by  educators  as  the  best  in  the 
country,  but  with  which  he  Is  entirely  out  of 
harmony.  For  years  he  baa  treated  with  dis- 
respect his  colleagues  on  the  board  by  seeking 
to  do  things,  behind  their  tmcks,  the  while  pro- 
fessing Bc^citude  for  the  pubfic  schools.  Be  has 
made  life  miserable  for  tinem  behind  dosed  doors 
and  upbraided  them  in  open  session,  all  of  wfaldi 
they  have  borne  with  a  fair  degree  of  humility 
in  order  to  avoid  clashes  with  the  'tempera- 
mentally unfit'  member. 

"Scott  has  been  the  steadfast  objector  to  ev- 
erything that  failed  to  meet  his  approval,  and 
has  sought  by  technical  delays  and  in  other  ways 
to  drcumvent  the  will  of  the  majority ;  he  has 
been  the  ctmsistent  fosterer  of  strife,  bat  has 
conducted  his  activities  so  insidtons^  that  the 
public  has  been  slow  to  lesm  the  truth ;  by  his 
attitude  toward  the  superintendent,  whose  fni^c- 
tions  be  sought  to  usurp  in  many  ways,  he  has 
encouraged  insubordination  and  sneaking  tactics, 
and  ia  believed  to  have  coached  an  luder-official 
In  an  effort  to  discredit  the  superintendent;  by 
bis  openly  declared  opposition  to  the  intermedi- 
ate schools,  he  has  been  the  actual  force  behind 
the  agitation  of  a  coterie  to  destroy  their  effi- 
dency. 

"What  rtf^t  has  a  man  ai  tills  sort  to  be  a 
member  of  the  Board  of  Education?   Why  did 

be  wish  to  retain  his  place  on  the  teachers  and 
schools  committee?  His  offer  at  Tuesday 
night's  meeting,  to  gamble  for  the  place,  sets  a 
sorry  example  to  school  children ;  and  its 
prompt  repudiation  by  Preddent  Frank  was  a 
deserved  rebuke." 

Exhibit  8  Is  an  article  published  in  tbe 
Times  on  February  14,  1916,  after  the  publi- 
cation of      alleged  Ubel^  and  was  In  refer* 
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ence  to  a  lit)el  suit  or  salts  bron^  by  the 
phOntlff  against  tbe  defenOant  It  contains 
the  following  remarks  concerning  plaintiff: 

"Joe  Scott's  Fool  Raids. 
"Uneaa;,  not  to  a&j  luckleu,  Joe  Scott  (once 
«  SIcNamara  attorney  of  the  retirini  Bort).  re- 
cently gave  moital  birth  to  the  curious  conceit 
that  the  Thnes  was  indebted  to  him  in  the  sum 
of  $00,000.00  for  pabllriiing  an  alleged  libel  up- 
on himadf.  •  •  •  Joe  Scott  would  do  well  to 
cease  pursuing  a  delusive  Ignis  fatuua;  he 
might  better  try  to  get  relief  from  his  Jejune, 
jagged  and  jeopardised  plight  by  trying,  even 
hopelessly,  to  earn  theirequisite  dacats  by  prac- 
ticing that  profession  in  which  he  has  never 
shown  with  the  resplendent  glory  of  the  noonday 
sun.  •  •  •  Joe  Scott-hoh." 

Exhibit  9  Is  a  cartoon  published  in  the 
Times  on  March  1.  1915,  and  entitled  "Noth- 
ing but  Holes."  It  presents  a  large  hoop 
covered  with  paper  which  is  full  of  holes  and 
across  which  Is  written  "Joe  Scott's  Com- 
plaint in  the  Ia  a.  Investment  Co.  Case." 
A  man  bearing  in  his  hand  a  roll  of  paper 
on  which  appears  "Court's  Decision"  is  seen 
standing  on  the  backs  of  two  horses  which 
are  In  the  act  of  jtunplng  through  the  center 
of  the  hoop. 

On  December  5,  1915.  plaintUTs  Exhibit 
10  was  published  in  the  editorial  columns 
of  the  Times.  It  reads,  in  part,  as  follows: 

"What  a  Monsterl 

"Tht  Times  is  not,  a^  was  representod  by  Joe 
Scott  and  his  Azisona  attorney,  Ross,  in  their 
arguments  before  the  jury  in  both  trials  of 
Scott's  libel  salt  against  the  Times-Mirror  Com- 
jaus,  a  gigantic  newspaper  Minotaur,  hiding  in 
the  Cretan  labyrinth  or  fort-like  structure  at  the 
corner  of  First  and  Broadway— a  monster  pull- 
ing into  its  relentless  maw  not  only  youths  and 
maidens,  but  also  full-grown  alleged  lawyers 
who  exploit  divorce  suits,  and  progressive  politi- 
dans  and  other  vermin,  and  who  . 

*Be  they  alive  or  be  they  dead, 
Grinds  their  bones  to  makes  its  bread.' 

"When  examined  in  the  true  light  of  the  ac- 
tual facta  of  its  long  and  open  journalistic  ca- 
reer, how  different  is  the  attitude,  standing  and 
character  of  the  Los  Angeles  Times  from  the 
nntruo  and  unsupported  representations  made 
by  Joe  Scott  and  hte  man  Ross  in  two  conspicu- 
ous Saperior  Court  cases,  when  these  special 
pleaders  were  suffered  to  do  their  worst  in  their 
demsgogic  efforts  to  conceal  the  truth  and  poi- 
son the  minds  of  the  Juries  against  the  Times 
and  against  its  actual  motives,  course,  career 
and  Jonmalistic  record ! 

"It  was  a  reckless  and  a  desperate  effort  to 
make  the  Jury  believe  something  besides  the 
truth  and  to  bring  in  a  verdict  not  in  harmony 
with  the  facts  and  the  merits  of  the  case  at  is- 
sue—an effort  that  brought  the  plaintiff  to  the 
very  ragged  edge  of  failure." 

All  of  these  publications  were  admitted  for 
the  limited  purpose  of  proving  malice  In 
Aict  The  offer  of  plaintiff  was  ao  limited, 
and  the  court,  by  its  Instructions  qtedflcally 


confined  the  jary  to  a  consideration  of  the 
artldes  in  so  far  as  they  might  t>e  deemed 
evidence  of  malice  In  tact,  and  repeatedly 
advised  the  Jury  that  they  were  "not  to  con- 
sider the  truth  or  falsity  of  th^,  as  the 
troth  or  falsity  of  said  articles  la  not  In  la- 
sue  in  this  case" ;  and  that  no  award  of  ac- 
tual damages  conid  be  based  In  whole  or  In 
part  upon  any  of  the  publications  admitted  In 
evidence  excepting  the  one  sued  upom. 

^e  tnmscrlpt  on  appeal  allows  tliat  a 
large  number  of  ezceptifms  w««  Teaerved  at 
ttie  trial,  tmt  tlie  only  pc^nts  urged  In  cp> 
pelianf  a  briefs  are  as  follows: 

"I.  The  court  erred  In  admitting  libelous  ar- 
ticles not  of  rimilar  import  and  resMtw  in  time. 
"11.  Tfie  verdict  is  so  grosdy  excessive  that 

it  shocks  the  consdence  because:  (a)  The  award 
of  (7,500.00  actual  damages  is  not  supported  by 
the  evidence;  (b)  the  evidence  does  not  show 
malice  on  the  part  of  the  corporation  in  making 
the  publication;  or,  if  malice  be  shown,  it  is 
totally  disproportionate  to  the  award.  , 

"III.  The  plaintiff,  acting  as  his  own  counsel, 
was  guilty  of  misoondnct  etmstitirting  prejo^ 
cial  error. 

"lY.  Odier  errors  in  the  admission  of  evl- 
denee. 

"V.  The  court  erred  In  allowing  plaintiff,  who 
was  represented  by  an  attorney  at  law,  to  ap* 
pear  as  Ills  own  attorney;  and  In  permitting 
him  to  argue  the  case  to  the  jury. 

"VL  The  court  erred  in  refusing  to  give  in- 
stroctionB  2  and  8  requested  by  the  defnidant.** 

[1]. Appellant  does  not  criticise  any  of  the 
instructions  given  by  the  court  But  it  is 
contended  that  the  admission  In  evidence  of 
plalntitTs  Bxbiblts  5-10,  Inclusive,  the  rele- 
vant portions  of  which  we  have  set  out  above, 
constituted  reversible  error  because  the  ar- 
ticles are  "not  of  similar  Import"  to,  and  are 
too  "remote  In  time"  from,  the  publication 
set  out  In  the  complaint  To  whldi  revond- 
ent  replies  that — 

"The  objection  here  urged  was  not  made  in 
the  trial  court,  and  for  that  reason  is  not  enti- 
tled to  consideration  in  this  court." 

At  the  trial  the  defendant  objected  to  the 
admission  In  evidence  of  all  of  the  other  pub- 
lications, bnt  the  defendant  does  not  claim 
that  Exhibits  2,  3,  and  4  were  Improperly  ad- 
mitted; the  only  assignment  of  error  In 
that  behalf  being  as  to  the  admission  In  evi- 
dence of  Exhibits  5-10.  Inclusive.  We  will 
therefore  confine  our  discussion  in  this  re- 
gard to  a  consideration  of  the  sufficiency  of 
the  objections  as  made  to  reserve  tlie  spe- 
cific objection  that  the  articles  admitted  in 
evidence  were  "not  of  a  similar  Import"  to. 
and  were  too  "remote  In  time"  from,  the  one 
com[dained  of. 

The  record  shows  that  Exhibit  5  was  ob- 
jected to  on  the  ground  that  It  was  "inconv 
petent,  Irrelevant,  and  Immaterial."  Exhibit 
6  was  similarly  objected  to  ami  upon  the  ad- 
ditional ground  that  it  was  a  privileged  corn- 
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tdtmicatlon—a  criticism  of  the  plaintiff  aa  a 
public  official.  Identically  the  same  objec- 
tion was  made  to  Exhibit  7  aa  to  Exhibit  6. 
To  Exbibit  8  It  was  objected  that —  . 

"It  was  iDcompetent,  irrelevant,  and  Immateri- 
al, and  of  a  date  subeeqaent  to  the  date  of  the 
article  upon  which  this  action  was  broughL" 

Exhibit  9  was  objected  to  on  the  ground 
that  it  was  "Incompetent,  irreleraDt,  and  im- 
material ;  being  a  publication  subsequent  to 
the  publication  of  the  article  on  which  this 
action  was  brooght,  and  having  no  reference 
to  it  in  any  way  whatsoever,  and  not  respon- 
sive to  any  of  the  Issues  of  the  case."  To 
the  IntroductliA  of  Exhibit  iO  objection  was 
made  that  It  was  "lncompet«it.  Irrelevant, 
and  immaterial,  and  that  it  was  a  publica- 
tion made  approximately  ten  monUis  after 
the  pubUcatitm  upon  whidi  the  actUm  was 
brought" 

While  the  pcdnt  as  to  remoteness  of  time 
was  Included  in  some  of  the  objectlona,  it  Is 
apparent  from  tlie  foregoing  that  the  siieclfic 
objection  as  to  dissimilarity  of  subject-mat- 
ter now  urged  was  not  in  terms  made  at  die 
trial.  We  thinki  however,  that  the  general 
objection  of  incompetency,  Irrelevancy,  and 
iranuteriality  which  was  made  in  each  in- 
stance was  snfBclent  to  reserve  for  review 
the  specific  point  of  "dissimilarity  of  im- 
port." It  has  t>een  held  that  the  general  ob- 
jection, if  properly  made,  is  sufficient  in  all 
cases  In  which  the  spedflc  grounds  of  ob- 
jection. If  stated,  could  not  be  obviated.  In 
Nl^tingale  t.  Scannell,  18  Cal.  316,  It  was 
said,  referring  to  Merritt  v.  Seaman,  6  N. 
Y.  168: 

"A  general  objection  bad  been  taken  to  the 
introduction  of  evidence,  and  it  waa  held  that, 
as  th«  difficulty  coiiM  not  be  obviated,  such  an 
objection  waa  all  that  was  necessary.  The  same 
point  predsely  is  presented  in  this  case,  and  we 
think  there  ia  nothing  in  reason  or  propriety 
calling  for  n  different  determination.  The  evi- 
dence, say  the  defendants,  was  not  admissible 
for  any  purpose ;  and,  if  that  be  correct,  the  ^ 
difficulty  could  not  have  been  obviated,  and  the  j 
objection  was  sufficient." 

See,  also,  Bruraley  v.  Flint.  87  Cal.  471. 
25  Pac.  083;  Wise  v.  Wakefield,  118  Oal. 
107,  50  Pac.  310. 

[l]  I.  Appellant  urges  that  the  court  erred 
in  admitting  libelous  articles  not  similar  In 
import  to  the  one  sued  upon  for  the  reason 
that— 

"Such  evidence,  if  admitted,  would  lead  to  the ! 
investigation  of  collateral  issues  to  the  confu- 
sion of  the  jury,  would  take  the  defendant  by 
unfair  surprise,  and  would  unjustly  enhance 
the  damages  by  leading  to  double  or  multiple 
damages,  according  to  the  number  of  libels  re- 
ceived in  evidence." 

[3]  It  is  well  established  that  In  actions 
for  civil  llbei  where  the  plaintiff  seeks  to 


recover  punitive  or  exemplary  damages,  or 
where  the  defendant  all^s  that  the  publi- 
cation was  Ju&tified  on  the  ground  that  it 
was  privileged,  actual  malice  or  malice  in 
fact  becomes  an  issue.  As  we  have  pointed 
out,  the  Issue  of  actual  malice  was  raised  in 
this  case  both  by  the  demnnd  of  the  plain- 
tlCf  for  punitive  damages  and  by  the  allega- 
tion of  the  defendant  that  the  publication 
was  privileged.  "The  record  thus  presents 
the  questlOD,"  to  quote  from  apiMsllant'ij 
brief,  "whether  or  no  express  malice  on  the 
part  of  the  defendant  In  puUisbing  an  ar- 
ticle on  February  6,  1015,  reporting  that 
plaintiff  had  been  chaiged  with  Improper  con- 
duct In  a  divorce  case,  can  be  shon'n  by  in- 
troducing other  articles,  remote  in  time,  that 
charge  insincerity  and  hypocrisy  in  the  ac- 
ceptance of  a  retainer  to  defend  a  group  of 
labor  union  dynamiters,  malevolence  and  hy- 
pocrisy la  the  course  pursued  by  him  as  a 
memiwr  of  the  board  of  education ;  and  pet- 
tifogging argnments  made  to  the  jury  In  oth- 
er cases  agalufit  this  defendant,  and  also 
charge  incompetence  in  the  *L.  A.  Investment 
Case.'  Or,  in  other  words,  in  order  to  show 
malice  in  fact,  are  libels,  other  than  the  one 
complained  of  and  not  of  similar  import 
and  published  at  remote  times,  competent, 
material  or  relevant?"  Appellant  continues: 

"The  question  ia  not  difficult  of  answer,  be- 
cause it  is  settled  by  authority,  both  in  this 
jurisdiction  and  in  practically  all  other  juris- 
dictions, that  whUe  lU>ds  of  similar  Import  are 
admissible,  because  they  tend  to  show  tiatt  tiie 
publication  in  suit  was  deliberately  made,  yet 
libels  not  of  similar  import  are  not  admissible, 
and  remoteness  of  time  of  publicatiott  only  adds 
to  the  vice  of  such  evidence." 

It  Is  pr(^cr  at  this  time  to  point  out  that 
"remoteness  in  time  of  publication"  goes  to 
the  weight  of  the  evidoice  only  and  not  to 
its  admissibility.  Wlgmore  on  Evidence, 
par.  401;  Evening  Jonm.  Ass'n  v.  Md)er- 
mott,  44  N,  J.  Law,  430,  43  Am.  Rep.  392; 
Gribble  v.  Pioneer  Press  Co.,  34  Minn.  342, 
25  N.  W.  710;  Julian  v.  Kansn  City  Star 
Co..  20»  Mo.  35,  lOT  8.  W.  496.  This,  ap- 
parently, liae  been  accepted  by  coonsd  for 
appellant  as  the  law  on  this  point,  for  it 
is  said  In  their  reply  brief:  *Ttii8  point,  be- 
ing unimportant  will  not  be  further  noticed." 

[4,1]  In  support  of  the  contention  that 
"llb^  not  of  similar  Import  are  not  admis- 
sible," appelant  has  cited  the  following 
cases  fnHn  this  jorisdlctloa:  Chamberlin  v. 
Vance,  61  CaL  76;  Stran  v.  Loewranthal,  77 
Cal.  340,  19  Pac.  679;  Harris  t.  Zanone,  S3 
Cal.  59.  28  Pac.  846;  Westerfleld  t.  Scrlpps, 
119  Cal.  607,  61  Pac.  958;  Hearne  v.  De 
Young,  119  Cal.  670,  52  Pac.  150,  449.  Of 
these  appellant  relics  chiefly  on  Stem  v. 
Loewenthal.  The  action  there  was  for  slan- 
der. The  slander  complained  of  consisted  of 
two  statements,  "He  Is  a  thief,"  and,  *'He  ia 
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doing  bQBlnesa  on  my  money."  The  trial 
court  bad  admitted  In  evidence  and  refused 
to  strike  out  another  statement  made  by  de- 
fendant "that  be  would  break  Sir.  Stern 
(plaintiff)  up  In.  business."  On  this  point  it 
was  said: 

"Upon  that  gaestion  the  opinions  of  courts 
fa,ave  been  ^scordaut  Against  the  admiBsibility 
of  such  evidence,  the  opinioo  of  Broason,  J.,  in 
Root  V.  Lowndes,  6  Hill  (N.  T.)  018,  41  Am. 
Dec.  762,  Is  characterlstlcfllly  ^ear  and  vig- 
orous. Townsbcnd,  after  referring  to  sonje  con- 
flicting opinions  upon  thia  poln^  sayi:  HSut 
the  better  opinion  appears  to  be  that  evidence 
of  a  charge  of  a  different  nature,  and  at  a  dif- 
ferent time  Itam  that  alleged  io  the  declaration, 
is  inadmissible  to  prove  malice,  or  for  any  pur- 
pose. This  is  in  effect  only  another  form  ,of  the 
rule  that  actionable  words  not  counted  upon 
cannot  be  given  In  evidence  unless  suit  uiwu 
them  is  barred  by  the  statute  of  limitations,  and 
their  admission  where  the  statute  has  run  is 
opposed  to  t'rindple,  as  it,  in  effect,  restores  a 
cause  of  action  whlcb  has  been  taken  away  by 
the  law.'  Townsbend  on  Libel  and  Slander,  9 
392.  In  that  view  of  the  question  we  concur, 
and  think  the  court  erred  in  denying  the  motion 
of  the  defendant  to  strike  out" 

The  Loewentbal  Case  was  beard  in  bank. 
However,  only  four  Justices  participated  in 
tbe  decision,  and  only  three  of  tbese  coa- 
cnrred  an  this  point  Chief  Justice  Searla 
dmcurred  on  one  pcdnt  only^and  ex]>ressly 
reserved  opinion  upon  tbe  other — the  ques- 
tion of  allied  error  in  the  admissitni  of  oth- 
er slanderous  statemoitB.  Since  the  concur- 
rrace  of  four  members  of  the  court,  is  neces- 
sary to  a  dedalon  in  bank  (Const  art  0,  |  2; 
Del  Mar  Water,  eto.,  Oo.  r.  Bshleman,  167 
Cal.  660,  140  Pac.  001,  MS;  Pacific  Wharf, 
etc.,  Co.  T.  County  of  Los  Angeles,  179  Pac. 
SOS),  It  ts  plain  that  tbe  language  Quoted 
above  is  not  a  dectsion  of  this  cour^  upon  the 
ixdnt  there  considered.  Iforeover,  the  case 
of  Harris  v.  Zanone,  supra,  cited  by  appel- 
lant, contains  language  directly  opposed  to 
that  relied  on  In  the  Loewenthal  Cose.  In 
that  case  the  slander  charged  waa  that  the 
defendant  had  said  that  the  plaintiff  was 
"a  damned  thief."  One  of  tbe  questions 
there  presented  was  as  to  the  adiuisslbltlty, 
for  the  purpose  of  showing  malice  in  fact, 
of  certain  threats  made  by  defendant  that  he 
would  mln  plalntifTs  reputation.  As  afford- 
ing evidence  of  malice  in  fact,  we  can  see 
no  distinction  between  threats  to  break 
plaintiff  up  in  business,  the  admlsslcoi  of 
which  was  said  to  be  error  in  the  Loewen- 
thal Case,  and  threats  to  ruin  plalntifTs  rep- 
utation, wbl(^  were  held  admissible  in  the 
Harris  Case.  In  deciding  the  point  in  the 
Harris  Case,  the  court  said: 

"Evidence  was  offered  In  behalf  of  the  plaintiff 
that  the  defendant  had  repeated  the  defamatory 
words  to  others  upon  different  occasions,  and 
there  was  other  evidence  before  the  jury  tend- 
ing to  estnbUah  the  falsity  of  the  dtargfl^  and 


alao  that  tht  defmiami  hai  emprtaud  a  futrpMo 

to  iniwre  ker  reptttetiofi.  //  ike  fwry  believed 
tkff  avideHMi  (Aey  were  auihorigtd  to  find 
tktrefrom  that  the  defmiatU  was  aeimaiei  by 
empTM  melice  in  the  ntterance  of  the  words  of 
Loheide,  and  therefore  was  not  entitled  to  the 
immonity  of  a  privileged  craununlcation." 
(Italics  OUTS.) 

Cbamberlin  v.  Vance,  supra,  which  was  a 
case  where  actual  malice  was  sought  to  be 
proved,  holds  that  slanderous  words  of  simi- 
lar  import  spoken  of  the  defendant  after  the 
commencem^t  of  the  action  are  admissible 
In  evidence  on  the  question  of  malice.  The 
guesticm  here  involved — the  adnalsslbllity  of 
words  of  "dissimilar  Import"— was  not  be- 
fore the  court  In  that  case  and  was  not 
there  discussed.  Likewise  Westerfleld  v. 
Scrlw>i  supra,  goes  no  further  than  to  de- 
Clare  that — 

"If  language  relates  to  the  same  subject-mat- 
ter and  is  of  a  character  from  which  a  malicious 
purpose  may  be  inferred,  It  is  admissible." 

Nor  was  the  point  here  presented  dis- 
cussed in  Hearne  v.  De  Young,  supra.  It 
was  tbere  held  that  the  publication  objected 
to  was  not  of  a  different  nature  from  the 
one  sued  upon,  and  that  therefore  it  was  ad- 
missible. 

In  view  of  the  state  of  our  own  decisions, 
it  will  serve  no  useful  purpose  to  set  out  or 
discuss  the  numerous  authorities  from  other 
jurisdictions  cited  by  appellant  on  this 
point  Some  <tf  them  may  be  distlngalshed 
because  the  statutes  under  whicb  the  deci- 
sions wwe  made  are  different  from  ours,  ana 
In  others  no  distinction  is  drawn  between 
implied  malice  and  malice  in  twA.  And  in 
several  of  the  authorities  the  proof  of  othw 
pnbIlcaU<ms  is  received  or  rejected  aocord- 
Ing  to  whether  they  have  been  barred  by  the 
statute  of  limitations,  which  is  touched  upon 
in  tibe  Loewentluil  Case,  the  reasoning  being 
that  if  not  so  barred  the  evidence  should  be 
rejected  becanse  it  would  tend  to  aggravate 
the  damages  for  the  particular  libel  and  at 
the  same  time  permit  In  the  future  a  pos- 
sible recovery  for  the  contributing  libel.  If 
this  reasoning  be  sound.  It  would  seem  to 
apply  with  equal  force  to  all  libels,  whether 
similar  or  dissimilar  in  Import.  As  we  have 
Indicated,  the  appellant  has  attempted  to  dif- 
ferentiate them,  and  argues  that  articles  of 
similar  Import  are  admissible,  but  that  those 
of  dissimilar  Import  are  not  But  whatever 
those  authorities  may  decide,  or  their  un- 
derlying reasoning  may  be,  they  are  clearly 
not  binding  as  authorities  in  this  Jurisdic- 
tion. 

The  rule  governing  the  admission  of  evi- 
dence to  prove  malice  In  fact  has  been  clear- 
ly laid  down  by  this  court,  speaking  through 
Mr.  Justice  Hensbaw.  in  the  dectsion  of 
Davis  V.  Hearst,  160  Cal.  143,  116  Pac.  530: 
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"Aa  to  the  nttnn  oi  tbe  eviiknce,  aa  has  been 
■aid,  it  may  be  direct  (or  expreM,  ai  the 
Code  name*  it),  going  to  declaratiuni,  acta,  and 
conduct  of  tbe  defendant,  sbowing  personal  ill 
will  toward  tbe  plaintiff,  but  it  will  more  nau- 
ally  be  mdireot  or  inferred  (tbe  implied  malice 
in  fact  of  tbe  Code  definition),  and  to  thia  end 
of  jn'ovinff  the  malice  it^erentially  oil  leniH' 
mate  evidenoe  u  admittible  bearing  upon  tKe 
general  oowfe  of  oondaci  of  the  difmimt  to- 
word  the  plaintiff,  tbe  internal  evidence  fur- 
nished by  tbe  character  of  tbe  libel,  and  any 
other  specific  tactq  and  dnmmstancea  not  in 
direct  proof  of  the  malice,  but  from  which  the 
existence  may  be  logically  inferred,  herein  in- 
eludiog  tbe  circumstance,  if  it  be  found  to  ex< 
ist,  of  wanton  recklessness  and  heedlessness  of 
plaintiff's  Tights."    (Italics  ours.) 

One  of  the  qnestlonB  preseiited  t>y  the 
lAeadlnga  Is  whetiher  the  poblicatlai  of  the 
article  of  Ffebnury  6,  18CL6,  was  inspired  br 
Bctoal  malice.  Tbia  Is  essentially  and  pnre- 
l7  il  question  of  fact  Tiierefbre,  any  evi- 
dence which  would  logically  tend  to  solve 
the  question,  and  wbidi  Is  not  otherwise  ob- 
jectionable. Is  adml^ble.  The  test  to  be 
apidied  to  erldoice  offered  for  this  purpose 
is:  Does  it  tend  to  prove  the  state  of  mind 
of  fbs  party  responsible  the  publtcatlfn? 
If  the  evidence  has  such  lo^cal  import,  and 
is  not  otherwise  incompetent,  it  must  be  re- 
cdved,  and  it  is  for  the  triers  of  the  fact  to 
determine  the  wel^t  to  be  given  to  such  evi- 
dence. Tbe  t&ct  that  It  may  also  tend  to 
estAbllsh  the  publication  of  other  distinct 
libels,  published  either  before  or  after  the 
one  cQustltuting  the  cause  ot  action.  Is  to  be 
regarded  as  merely  incidental  and  as  not 
furnishing  ground  for  the  eidualon  of  the 
evidence.  Nor  ts  it  matolal  Qiat  other  ao> 
tlrais  may  thus  be  diown  to  exist  against  tbe 
party.  Hence,  wh««  pnnltlTe  or  exemplary 
damages  are  sought  In  an  action  for  dril 
libel  any  evidraice  (which  In  no  other  respect 
is  objectionable),  having  a  logical  tendency 
to  prove  that  tbe  publication  was  prompted 
by  actual  malice,  is  material,  competent,  and 
relevant  This  Is  the  plain  meaning  of  Davis 
V.  Hearst,  snpra,  and  If  there  was  any  ques- 
tion about  tbe  state  of  our  law  on  the  sub- 
ject prior  to  that  decision  there  is  none  now. 
It  Is  Inconceivable  that  since  the  law  pro- 
vides for  recovery  upon  publications  made 
with  actual  malice  th^  existence  of  the  fact 
may  not  be  established  by  tbe  very  best  evi- 
dence— ^namely,  evidence  of  other  libels  tend- 
ing to  show  a  malicious  and  vindictive  atti- 
tude of  mind  toward  tlie  injured  purty.  To 
hold  otherwise  would  be  to  recosni/*  a  right 
in  the  party  defamed  but  deny  to  him  a  full 
opportunity  to  establish  and'eoforce  it. 

The  true  rule  has  been  well  stated  by 
Odgers  and  Xewell  in  their  respective  works 
on  Libel  and  Slander: 

"1.  Extrinsic  Evidence  ot  Malice. 

"Malice  may  be  proved  by  extrinsic  evidence 
ahowing  that  the  defendant  bore  Q  long-stand- 
ing grudge  against  the  plaintiff,  that  there  were 
former  disputes  between  them,  that  defendant 


had  fcwmerly  been  in  tbe  plaintiff's  empl^,  and 
was  dismissed  for  misconduct    Any  previoas 

quarrel,  rivalry  or  ill  feeling  between  plaintiff 
and  defendant — in  short,  almost  everything  de- 
fendant has  ever  said  or  done  with  reference  to 
the  plaintiff— may  be  urged  as  evidence  of  mal- 
ice. The  plaintiff  has  to  show  what  waa  in 
the  defendant's  mind  at  the  time  of  the  publi- 
cation, and  of  that  no  doubt  the  defendants 
ads  and  words  on  that  occasioa  are  tlie  best 
evidence.  But  if  piyinriff  can  prove  that  at 
any  other  time,  before  or  after,  defendant  bad 
any  Ul  feeling  against  him,  tiiat  is  some  evi- 
dence that  the  ill  feeling  existed  also  at  the  date 
of  publication;  therefore,  all  defendants  acta 
and  deeds  that  point  to  the  existence  of  such 
ill  feeling  at  any  date  are  evidence  admladblo 
for  what  they  are  worth.   •   •  ♦ 

"In  fact  whenever  the  state  of  a  person's 
mind  on  a  particular  occasion  is  in  iasue,  every- 
thing that  can  throw  any  light  on  the  state  of 
his  mind  then  is  admissible,  although  it  hap- 
pened on  some  other  occasion.  *  *  • 

**  *  •  •  The  more  the  evidenoe  approaches 
proof  of  a  systematic  practice  of  libeling  or 
slandering  tbe  plaintiff  the  more  convincing  it 
will  be."  Odgers  on  Libel  and  Slander  <5th 
Ed.)  pp.  34S,  849. 

"Any  other  words  written  or  spoken  by  the 
defendant  of  the  plaintiff,  either  before  or  after 
those  sued  on,  or  even  after  tbe  commencement 
of  the  action,  are  admisaible  to  show  the  animus 
of  the  defendant;  and  for  this  purpose  it  makes 
no  difference  wfaeAer  the  words  tradered  in  evi- 
dence be  themselves  acdonaUe  or  not  or  wheth- 
er they  be  addressed  to  the  same  party  as  tbe 
words  sued  on  or  to  some  one  else.  Such  otber 
words  need  not  be  connected  with  or  refer 
to  the  defamatory  matter  sued  on,  provided  they 
in  any  way  tend  to  show  malice  in  defendant's 
mind  at  the  time  of  publication.  And  not  only 
are  such  other  worb  admissible  in  evidence,  but 
also  drcumatances  attending  tbe  pnblkation,  the 
mode  and  extent  of  their  repetition.  Tlie  more 
the  evidence  approadics  proof  of  a  systematic 
practice  of  libeling  or  slandering  the  plaintiff, 
tbe  more  convinnng  it  will  be."  Newell  on 
Slander  and  Libel       Ed.)  p.  40B. 

The  rule  thus  expressed  is  supported  by 
the  following  cases:  Julian  v.  Kansas  City 
Star  Co.,  209  Mo.  35, 107  S.  W.  496 ;  Register 
Newspaper  Co.  v.  Wortheu,  111  S.  W.  60.1. 
33  Ky.  r^w  Rep.  WO;  Meriwether  v.  PnbUsh- 
ers,  211  Mo.  19&,  109  S.  W.  750,  18  L.  B.  A. 
(N.  S.)  953;  Evening  Journal  Association  v. 
McPermott,  44  N.  J.  Law,  430,  43  Am.  Bep. 
392;  WilUams  Printing  Co.  t.  Saunders,  113 
Va.  156,  73  S.  E.  472,  Ann.  Cos.  1913E,  683; 
Steams  v.  Cox,  17  Ohio,  690;  Van  Derveer 
V.  Sutphin,  5  Ohio  St  294;  Botsford  v.  Chase, 
108  Mich.  432,  68  N.  W.  325;  Selp  v.  Desbler, 
17D  Pa.  334,  32  Atl.  1032;  Knapp  T.  Fuller, 
55  Vt  811,  46  Am.  Rep.  618;  Severance  v. 
Hilton,  82  N.  H.  289;  WlUlams  v.  Hicks 
Printing  Co.,  159  Wis.  90,  150  N.  W.  183; 
Downs  V.  Cassidy,  47  Mont  471, 133  Pac  106, 
Ann.  Cas.  1915B,  1155;  Smith  v.  Brown,  97 
S.  C.  2;J9,  81  S.  E.  633;  Vial  v.  Larson,  132 
Iowa,  20S,  109  N.  W.  1007;  Hlntz  v.  Graup- 
ner,  138  111.  158,  27  N.  E.  935;  Grace  v. 
McArtliur,  76  Wis.  641,  46  N.  W.  618;  Casey 
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T.  Hnlgan,  118  Ind.  590,  21  N.  E.  S22;  Beah- 
fers  T.  AUen,  46  Okl.  3S1,  148  P«c.  141,  U  R. 
A.  1915E,  413;  Brittaln  t.  AUen.  18  N.  C. 
120. 

IS,  7]  II.  Appellant  ccHitendB  that  tbe  Judg- 
ment should  be  reversed  because  the  "verdict 
Is  so  grossly  excessive  that  It  shocks  the  con- 
science becaase:  (a)  the  award  of  $7,500 
actual  damages  is  not  supported  by  the  evi- 
dence; (b)  the  evidence  does  not  show  malice 
on  the  part  of  the  corporation  In  making  the 
publication;  or.  If  malice  be  shown,  it  Is 
totally  disproportionate  to  the  award."  Ap- 
pellant's position  is  that  there  Is  no  evid^ce 
whatever  presented  here  justifying  the  re- 
covefty  of  any  damages,  either  compensatory 
Or  punitive,  and  because  respondent  did  not 
prove  spedflc  pecuniary  loss  caused  by  the 
libel  he  is  not  entitled  to  any  compensation 
whatever.  With  this  position  we  cannot 
agree. 

The  evidence  Introduced  tor  the  purpose 
Of  proving  damages  and  upon  which  the  Jury 
made  Hie  award  tended  to  show  that  the 
pubUcatlon  caused  the  plalntlfl  mental  an- 
guish. On  this  point  he  testified: 

"X  was  very  indignant.  I  felt  that  a  great  in- 
justice had  been  done  to  mer'to  my  office,  and 
to  my  reputation.  I  fdt  it  was  degrading  be- 
fore my  fellow  members  of  the  bar  and  before 
the  community.  It  hurts  yet  I  believe  it  and 
I  know  it  to  be  wholly  untrue.  I  would  say, 
so  far  &a  the  statements  of  my  office  were 
concerned,  it  reflected  on  my  oflace."  That  the 
plaintiff  was  born  in  England,  where  be  was 
educated  and  matriculated  in  the  University  of 
London.  That  he  came  to  thiu  country  while 
still  a  young  man,  and  for  a  time  was  professor 
of  rhetoric  and  English  Uterature  In  a  college 
in  Western  New  York.  That  he  was  admitted 
to  practice  his  profesrion  in  this  state,  and  in 
1884  opened  an  office  In  Los  Angeles,  where  he 
has  been  engaged  in  practice  ever  since.  That 
be  bad  a  general  practice,  including  considera- 
ble probate  businesa,  trial  and  Jury  work,  with 
an  occasional  criminal  case,  and  only  a  limited 
corporation  practice.  Tliat  at  the  time  of  the 
pnbUeation  of  the  Ubel  etunplalned  of  he  em< 
ployed  six  lawyers  and  a  number  of  stenogra- 
phers in  his  office,  faia  office  expenses,  including 
salaii^  amoonting  to  about  11,500  a  month, 
and  his  gross  income  aboat  (40,000  a  year. 
That  hia  practice  had  been  built  up  from  a 
modest  beginning,  it  appearing  that  when  he 
started  be  Uved  and  had  his  office  in  the  same 
room.  That  plaintHTs  practice  extmded  to  the 
nrions  counties  at  the  state,  and  to  a  large  ex- 
tent in  Azicona.  That  he  is  admitted  to  prac- 
tice in  the  United  States  Supreme  Court  and 
other  federal  courts.  That  plaintiff  was  mar- 
ried in  1898,  and  at  the  time  of  the  trial  hia 
family  consisted  of  his  wife  and  seven  children. 
That  he  commanded  the  ccmfideoce  of  the  peo- 
ple of  Lm  Angeles,  having  been  a  manber  of 
the  board  of  education  in  that  city  continuous- 
ly from  1004  to  191D,  and  was  five  times 
elected  president  of  the  board.  That  In  ad- 
dition he  was  for  ten  years  director  and  in 
mo  president  of  the  Los  Angeles  chamber  of 
commerce;  director  of  the  EiqaitaUe  Savings 
Bank  and  of  tbe  Los  Angeles  Investment  Omn- 


pany  of  the  same  dty.  That  he  is  a  member 
of.  several  clnbs  and  of  the  county,  state,  and 
American  bar  assdciations.  That  the  value  of 
the  defendant's  property  Is  about  $2,000,000. 
That  the  average  dally  drcalation  of  tbe  Los 
Angeles  Times  was  about  00,000  and  the  Sun- 
day edition  about  KJZfiOO,  the  pmier  drcnlat* 
ing  throughont  California  and*  Arisona  and  das- 
lAan. 

It  Is  alleged  in  tbe  complaint  that — 

"At  all  times  prior  to  the  6th  day  of  Febru- 
ary, 1916,  [the  plaintiff]  did  enjoy  a  good  name 
and  repntation  as  an  attorney  at  law." 

This  allegation  not  having  been  denied, 
the  plaintiff's  good  name  and.  repntation 
most  be  presumed. 

The  respondent  is  not  required  to  prove, 
and  in  tbe  nature  of  things  cannot  prove,  the 
extent  to  which  he  has  been  damaged  by  this 
libd.  or  of  what  legal  fees  he  has  been  depriv- 
ed through  its  circulation,  or  what  clients  he 
has  lost  because  of  It.  It  Is  wdl  setQed  that 
In  such  cases  as  this  a  Jury  may  consider  «s 
4  basis  for  its  award  of  actual  damages  all 
of  sudi  matters  as  those  set  out  above,  in- 
cluding the  wide  publicity  given  to  the  libel, 
plaintiff's  prominence  in  the  community 
where  be  lives,  his  professional  standing,  his 
good  name  and  reputation,  his  injured  fed- 
Uigs,  and  his  mental  sofferlngs.  Cahill  v. 
Murphy,  94  Oal.  29,  80  Pac.  195,  28  Am.  St. 
Rep.  88;  Turner  v.  Hearst,  U5  OaL  886,  47 
Pac.  129;  DavU  t.  Hearst*  160  Oal.  148,  185, 
lie  Pac.  680. 

[I]  Appellant's  motion  for  a  new  tilal  was 
made  on  the  ground,  among  others,  that  the 
award  of  actual  damages  was  excessive.  The 
motion  was  denied.  Tbe  amount  of  8u<di 
damages,  therefore,  stands  approved  by  the 
trial  court,  and.  under  the  well-established 
rule,  the  question  of  the  excesslveness  of  the 
verdict  being  primarily  addressed  to  the  dis- 
cretion of  the  trial  court,  we  cannot  dlstnrb 
it  unless  It  appears  that  sudi  award  Is  the 
residt  of  passion  or  prejudice.  In  Swain  v. 
Fourteenth  St  R.  It.  Co.,  98  Cat  170,  28  Pac. 
it  was  said: 

"The  amount  of  the  verdict  in  this  case  is 
large,  but  we  cannot  say  that  it  is  suggestive 
of  either  passion  or  prejudice  on  the  part  of 
the  jury.  In  fixing  damages  in  this  class  of 
casei^  which  is  left  to  the  discretion  of  tbe 
jury,  and  when  the  verdict  has  been  approved 
by  tile  trial  court,  this  court  is  not  authorized 
to  grant  a  new  bial  upon  the  ground  of  ex- 
cessive damages,  except  In  a  case  where  It  is 
plain  that  the  verdict  was  not  the  result  of 
the  fair  and  honest  judgment  of  the  Jury." 

See,  also,  Gomez  v.  Scanlan,  166  Cal.  628, 
102  Pac.  12;  Ehinn  v.  Hearst,  139  Cal.  230, 
73  Pac.  138;  Aldrlch  v.  Palmer,  24  Cal.  616; 
Meyer  v.  Great  Western  Ins.  Co.,  104  Cal. 
381,  38  Pac.  82 :  Hlckey  v.  Coschlna,  133  Oal. 
ai,  65  Pac.  31&  In  the  latter  case  It  was 
said: 
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"The  court  below  bad  the  pover  to,  aod  no 
doubt  did,  carefall;  weigh  and  consider  the  evi- 
dence for  the  purpose  of  determining  whether 
or  not  the  verdict  was  the  correct  oooduaioo 
from  all  the  testimony  in  the  cue.  It  had  the 
power  to  aet  aiide  the  vardict,  even  thou^  the 
evidence  was  conflicting,  If  ctuvinced  that  it 
waa  unjaat,  or  not  in  accord  with  the  weight 
of  the  evidence.  Here  we  have  no  such  power. 
The  preaumptiona  are  all  in  favor  of  the  cor- 
rectness of  the  verdict.  To  thia  presumption  is 
adJril  tlic  ssDCtion  of  the  court  below  in  denying 
the  motion  for  a  new  trial." 

[t]  In  Wilson  T.  Fitch.  41  Oal.  388,  where 
there  was  do  proof  of  actual  malice,  and,  as 
was  held  by  the  coort,  not  a  case  for  ponitive 
damages,  it  was  said  in  answer  to  the  dalm 
that  the  damages,  awarded  were  excessive: 

"The  court  will  not  interfere  In  such  cases 
unless  the  amount  awarded  (a  so  grossly  exces- 
sive as  to  shock  the  moral  sense,  and  raise  a 
reasonable  presumption  that  the  jury  was  un- 
der the  Inflomca  of  pasdon  or  prejudice.  In 
tUa  ease,  whilst  the  som  awarded  appears  to 
be  modi  larger  tiian  the  facts  demanded,  the 
amount  cannot  be  s^  to  be  so  grossly  ezces- 
iive  as  to  tw  reasonably  imputed  only  to  pas- 
sion or  prejudice  in  the  jury.  In  such  cases 
there  is  no  accurate  standard  by  which  to  com- 
pute  the  injury,  and  the  jury  must,  necessarily, 
be  left  to  the  exerdse  of  a  wide  discretion ;  to 
be  restricted  by  the  court  only  when  the  sum 
awarded  is  so  large  that  the  verdict  shocks 
the  mural  soise,  and  ndses  a  presumptkn  that 
It  most  liave  proceeded  from  passion  or  preja- 
dice." 

In  the  mattw  of  punitive  damages  It  Is 
dear  from  the  authorities  that  Juries  have 
a  wider  discretion  In  this  regard  than  they 
have  In  the  matter  of  ccHnpensatory  damages. 
Voltz  V.  Blackmar,  64  N.  T.  440;  Day  v. 
Woodworth,  13  How.  363,  14  L.  Ed.  181; 
Bennett  v.  Hyde,  6  Conn.  24;  Hayner  v. 
Cowdeu.  27  Ohio  St.  292,  22  Am.  Bep.  303; 
McConn^  V.  Hampton,  12  Johns.  (N.  T.)  234. 

[H]  In  Luther  v.  Shaw,  157  Wis.  234,  147 
N.  W.  IS.  the  court  In  affirmlns  the  award  of 
punitive  damages  said: 

"Where  the  jury  are  properly  given  such 
broad  discretion  with  reference  to  exemplary 
damages,  as  indicated  by  the  code  of  instruc- 
tions whereby  they  were  told  they  might  as- 
sess against  the  defendant  a  sum  which  they 
deemed  just  and  proper,  and  best  calculated  to 
be  an  example  to  him  and  to  others,  sudi  jnry 
are  entitled  to  accept  tlwse  instructions  in  good 
faith  as  meaning  just  what  they  sny.  How, 
then,  can  it  be  said  that  their  verdict  is  per- 
verse? They  disregarded  no  evidence  and  vio- 
lated no  instructions  in  fixing  these  exemplary 
damages.  Their  estimate  of  what  would  be 
sufficient  as  a  punishment  and  a  deterrent  and 
an  example  was  very  high  as  compared  with  the 
actual  damages  assessed  and  high  from  any 
point  of  view,  but  it  would  hardly  be  candid  to 
invite  them,  in  the  language  of  this  instruc- 
tion, to  fix  such  sum  which  expressed  their 
judgment  in  such  matter  and  tiien  charge  ^em 
with  bias  or  perversity  because  the  measure 
of  their  abhorrence  of  defendant's  conduct  and 
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their  judgment  of  what  would  be  a  sufficient 
punishment  and  deterrent  was  represented  by 
a  larger  sum  of  money  than  that  which  MHDe 
other  man  or  men  would  have  allowed." 

We  cannot  say  upon  the  record  before  us 
that  the  damag;es  awarded  by  the  jury,  eittier 
actual  or  punitive,  have  heea  given  under 
the  Influence  of  passion 'or  prejudice,  and 
hence  the  award  cannot  be  disturbed. 

[11]  III.  Appellant  has  called  attention  to 
the  alleged  misconduct  of  the  plaintiff  before 
the  Jnry.  In  some  of  the  instances  referred 
to  objection  was  m«de,  but  In  others  no  ob- 
jection was  Interposed,  and  this  group  in- 
cludes the  principal  daim  of  misconduct 
wherein  the  plaintiff  In  his  argument  to  the 
Jury,  referring  to  the  defendant,  aald :  "The 
Tottenest  corporation  I  know  of  In  California 
t<Hlay  Is  this  same  corporation."  In  no  case 
was  the  court  requested  to  Instruct  the  Jury 
that  the  conduct  objected  to  was  improper 
and  that  it  was  to  be  disregarded  by  them. 
Where  the  action  of  the  trial  court  Is  not 
thus  lnv<Aed,  the  alleged  misconduct  will  not 
be  considered  on  appeal,  if  an  admonltira  to 
the  Jury  would  remove  the  effect  thereof. 
People  V.  Shears,  133  CaL  154,  65  Pac.  295; 
People  T.  Babcock.  160  CaL  537,  U7  Pac.  549; 
OrossetU  v.  Sweasey,  176  Oal.  793,  168  Pac 
687.  From  an  examination  of  the  record  <m 
this  point,  we  are  of  the  opinion  that,  even 
if  the  plaintiff  had  been  guilty  of  miscon- 
duct, an  admonition  from  the  court  voald 
have  r^oved  the  ^Eect  thereof  In  everr  In- 
stance. 

[IS]  Under  the  heftdlnft  "Other  Erroia  ta 
the  Admlsdon  of  Bvidenoe,"  appellant  men- 
tions, first,  the  testimcmy  of  Mr.  Blttw  and 
of  Ur.  Boadi  resardlng  ttie  Interview  be- 
tween Mrs.  Hillman  and  sereral  r^iorters,  In- 
cluding a  representatlTe  at  the  Los  Angeles 
Times,  which  took  place  In  the  office  ot  the 
resptmd^t  the  day  before  .the  ptibllcation  of 
the  libel  complained  of  In  this  actitm.  A  mo- 
tlOD  was  made  at  tlie  trial  to  ^rlke  oat  cer- 
tain portions  Of  this  testimony  Ml  the  ground 
that  It  was  immat^al  and  irrelevant,  wbtdi 
motion  was  denied  by  the  court  Appellant 
assigns  this  ruling  as  error.  There  is  no  merit 
to  this  objection.  The  testimony  was  clear- 
ly relevant  and  material  as  bearing  upon  the 
good  faith  of  the  defendant  in  publishing  the 
article  in  suit,  and  also  upon  the  question  of 
actual  malice. 

[  1 3]  IV.  A  further  assignment  of  error  un- 
der this  head  Is  the  admission  In  evidence 
of  the  verified  complaint  In  the  Hlllmnn  Case, 
It  being  contended  that  the  subject-matter  of 
the  complaint  was  beside  the  issue,  and  that 
acta  of  cruelty  therein  detailed  may  have 
given  the  Jury  the  impression  that  the  re- 
spondent was  "a  veritable  St  George."  This 
evidence  was  offered  for  the  purpose  of  "es- 
tablishing the  motives  of  the  attorney  filing 
the  complaint."  The  court  in  admlttkic  this 
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erldence  stated  to  the  Jury  that  the  'facts  and 
allegationB  therein  are  not  to  be.  deemed  to  be 
taken  by  you  conclusively  as  true,  but  they 
are  evidence  of  what  was  told  Mr.  Scott  at 
the  time  of  filing  the  complaint."  Now,  It 
is  not  strictly  true  that  this  Is  evidence  of 
what  was  told  Mr.  Scott  at  the  time  of  filing 
the  complaint,  because  the  record  shows  that 
Hr.  Scott  did  not  personally  interview  Mrs. 
Blllman  regarding  the  subject-matter  of  the 
complaint.  The  fact  Is  that  the  verified  com- 
plaint was  handed  to  Mr.  Scott  by  his  sub- 
ordinate, who  drew  It,  and  was  signed  and 
filed  by  Mr.  Scott  In  other  words,  the  .veri- 
fied complaint  coustltnted  the  representatlcms 
cm  which  he  as  an  attorney  acted  In  the  case 
by  subscribing  thorettf  and  filing  It.  We 
think  that  Ihe  argument  of  respondent  In  his 
brief  presents  correct  reason  for  h<ddlng 
the  complaint  admissible: 

"The  gist  of  the  statementa  attributed  to 
Hillmao  and  his  fourteen  year  old  son,  in  the 
article  upon  which  this  action  is  based,  was 
that  Mrs.  Hillman  had  no  cause  for  divorce, 
and  that  the  suit  was  the  resolt  of  respondent's 
meddliof  and  attempt  to,  rutai  HiOroan  and 
'break  up  bis  home  to  ffll  Ua  own  pocket' 
The  respondeat  has  Ui«  right  to  show  these 
etotcments  were  false,  and  the  complaint  sworn 
to  by  Mrs.  HlUmsn  and  signed  by  respondent 
as  her  attorney  was  competent  to  show  that  if 
her  allegations  were  true  she  did  have  a  well- 
Ifrounded  cause  for  divorce,  and  the  suit  was 
not  filed  by  faer  as  a  result  of  being  *wrought 
up'  by  respondent  pursoant  to  a  codsplracy  to 
ruin  the  defendant  and  break  up  bis  home." 

The  complaint  was  admissible  for  the  pur- 
pose of  showing  the  nature  and  character  of 
the  charges  made  by  Mrs.  Hillman  against 
her  husband  under  oath,  and  the  fact  that 
the  plaintiff  by  filing  said  complaint  acted 
upon  such  representations. 

[14]  In  addition  to  the  foregoing,  it  1b  urg- 
ed that  the  court  rated  in  aUowing  the  re- 
spondent to  give  a  "biographical  sketch  of 
himself."  This  contention  cannot  be  support- 
ed. It  has  been  held  that  in  an  action  for 
Ubel  it  Is  proper  for  the  plalnticr  to  testify 
as  to  his  early  Ufe  and  training,  as  well  as 
to  show  that  he  has  children,  tliat  vrtien  he 
settled  in  the  town  ot  his  residence  his  re- 
sources were  limited,  and  that  by  bis  own  In* 
dnstry  he  has  built  up  a  successful  business. 
Smith  T.  ITubbcU,  142  Mich.  637,  106  N.  W. 
G47;  Cyrowsky  r.  Polish  American  Publish- 
ing Co.,  196  Mich.  648,  163  N.  W.  08. 

[1 5}  V.  It  Is  next  urged  by  appellant  thatn- 

'^he  court  erred  in  allowing  plaintiff,  who 
was  represented  by  uo  attorney  at  law,  to  ap- 
pear as  his  own  attorney,  and  la  permitting 
Um  to 'argue  the  case  to  the  Jury." 

In  support  of  this  contention,  appellant 
quotes  from  Boca,  etc.,  B.  B.  Co.  v.  Superior 
Court,  ISO  Cat  158,  88  Pac.  718,  as  foUows: 


"It  Is,  however,  the  settled  law  of  this  state 
that,  while  a  party  to  an  action  may  appear  In 
his  own  proper  person  or  by  attorney,  be  can- 
not do  both,  and  that  as  long  as  be  has  an  a't- 
torney  of  record  in  an  action  the  court  cannot 
recognlu  any  other  as  having  management  or 
control  ot  the  action,  and  the  party  can  act 
only  through  his  attorney." 

It  is  to  be  noted,  however,  that  an  entirely 
different  sitoation  from  the  one'  before  us 
was  there  presented.  The  plaintiff  corpora- 
tion  In  that  case  had  tbrongh  its  sttomey  of 
record  moved  to  dismiss  a  certain  action  in- 
stituted by  it  While  this  motion  was  still 
pending,  a  written  request  or  notice  of  dis- 
missal was  sent  to  the  derk  of  the  court  by 
the  manager  of  the  plaintiff  corporation.  It 
was  held  that  ttie  order  of  the  court  ignoring 
this  notice  was  properly  made;  the  court 
pointing  out  further  that  until  an  attorney 
has  been  removed  or  substituted  "the  client 
cannot  assume  control  of  the  case."  While 
this  case  correctly  states  the  law  on  the  is- 
sues there  involved,  it  does  not  apply  here. 

A  situation  practically  identical  to  the  one 
In  this  case  was  presented  in  Conroy  v.  Wa- 
ters, 133  CaL  211.  66  Pac.  SS7.  It  was  there 
said: 

"Appellant  further  objects  that  plaintiff,  who 
is  an  attorney  at  law,  Ucensed  to  practice  be- 
fore all  the  courts  of  this  state,  was  repre- 
sented on  the  trial  by  Lucion  Earle,  his  attor- 
ney of  record,  and  that  upon  motion  of  Lucian 
Earle,  plaintiff  •  •  •  was  by  order  of  the 
court  'associated*  with  said  Earle  as  attorney  In 
the  case.  It  was  contended  that  his  was  a  spe- 
cial privilege  conferred  upon  the  plaintilf 
whereby  he  wag  allowed  not  only  to  appear  by 
attorney,  but  at  the  same  time  to  appear  in 
person.  Whatever  Irregularity  may  be  detect- 
ed in  this  order  of  the  court  we  tiiink  It  luf- 
flcient  to  say  that  it  was  clearly  an  irregular- 
ity without  injury,  and  that  no  reversal  of  the 
case  should  be  had  for  the  assigned  reason." 

[It]  VI.  Appellant  complains  of  the  action 
of  the  trial  court  In  refusing  to  give  Instruc- 
tions 2  and  3  requested  by  the  defendant 
Instruction  2  reads,  In  part: 

"It  is  the  duty  of  an  attorney  at  law  to  take 
care  and  to  ascertain  what  the  facta  in  regard 
to  his  client's  case  are  before  adviring  the . 
client  as  to  his  or  her  legal  rights  and  the  le- 
gal steps  to  be  taken  to  obtain  relief." 

Appellant  does  not  point  out  the  applica- 
bility of  the  instruction  to  the  facta.  It  la 
probably  addressed  to  the  claim  of  appellant 
that  the  HlUman  divorce  action  was  brought 
prematurely  by  the  plaintiff.  In  any  event, 
we  do  not  think  the  failure  to  give  the  in- 
struction in  any  way  prejudiced  the  rights 
of  the  defendant.  Moreover,  Instruction  No. 
22  which  was  given  contains  this  language: 

"A  lawyer  whose  services  are  sought  by  hus- 
band or  wife  with  a  view  of  commencing  an 
action  for  divorce  is  not  justified,  through  hopa 
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of  gain  or  other  advantage  to  himaelf,  to  take 
way  action  to  prevsnt  auch  reconciliation." 

'[17]  Defendaufs  liwtniction  8,  whldi  was 
refused  by  tbe  court,  reads,  In  palt: 

"It  !a  not  sufficient  on  the  issue  of  malice 
(or  the  plaintiff  to  prove  that  the  defendant  had 
malice  against  him,  hut  plaintiff  moat  go  fur- 
ther and  prove  that  the  pubUcation  complained 
of  wai  made  bj  def^nttant  became  of  the  mal- 
ice complained  of." 

It  to  a  suffldeut  answer  to  this  objection 
to  state  that  the  substance  of  this  instruction 
was  given,  among  others,  in  instructions  Nos. 
8,  9.  12,  28,  36.  and  38.  For  instance^  the 
latter  Instruction  declares.  In  part: 

"Ton  can  consider  the  articles  publiiAed  in 
the  newspaper  of  the  defendant  prior  and  suh- 
■eguent  to  the  publication  of  ^e  article  com- 
plained of  only  as  hearing  on  the  question  as 
to  whether  the  article  complained  of  was  pub- 
lished by  the  defendant  with  actual  mal- 
ice. •  • 

[II]  The  action  of  the  trial  court  In  refus- 
ing defendant's  Instructions  Nos.  5,  7,  8,  and 
9  Is  also  assigned  as  error.  But  the  objec- 
tions are  merely  stated  without  any  dtatlou 
of  authority  or  any  argument  beyond  the 
.bare  statement  that  "the  court  also  erred  in 
refusing  to  give  defendant's  requested  in- 
structions." We  do  not  feel  called  upon  to 
consider  points  so  presented.  Gray  t.  Walk- 
er, 157  Cal.  381,  108  Pac.  278 ;  Bom  v.  Cas- 
tle, 175  Cal.  680, 167  Pac.  138 ;  Dore  v.  South- 
em  Padflc  Co.,  163  CaL  182, 124  Pac  817. 

The  Judgment  to  affirmed. 

We  concur:  ANGELLOOm,  C.  J. ;  SHAW, 
J.;  WILBDB,  J.;  LENKON*  J.;  OLNEX,  J.; 
HBLVIN,  J. 


TODD  et  al.  t.   SUPERIOR  COURT  OF 
CALIFORNIA  IN  AND  FOR  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  et  al. 
(S.  F.  9072.) 

(Supreme  Court  of  California.    Oct  9.  1919.) 

1.  Manoahxjs  ®=>167— Mattebs  oonsidebed 
on  application  xos  subbtitdtioh  of  at- 

T0BNET8. 

On  application  for  a  writ  of  mandate  to  re- 
qnire  the  superior  court  to  grant  a  motion  for 
substitation  of  attorneys,  letters,  affidavits,  and 
consent  of  the  petitionera,  which  were  attached 
to  and  made  a  part  of  the  motion,  may  1m  con- 
sidered, though  the  motion  was  made  on  tbe 
ground  that  the  appearance  of  the  attorney  was 
unauthorized  by  petitiooers. 

2.  Attornet  and  client  ®=>76(1)— Bight  or 

CLIBKT  TO  CnANOB  ATTOBNET. 

A  client  haa  the  right  to  change  his  at- 
torney at  any  time,  except  where  the  attorney 
has  an  interest  in  the  subject-matter  of  the 
suit,  and  this  right  of  discharge  exists  even 


though  a  contingent  fee  has  been  agreed  upon, 
or  an  irrevocable  power  of  attorney  givoi. 
and  notwithstanding  the  attorney  may  hare 
rendered  valuable  services  or  the  client  be  in- 
debted to  him. 

S.  PaiNCIFAL  AND  AGENT  «=»43(2)— INTSBESI 
PBOTECTING  POWEB  or  ATTOBHET  ATIEB 
DEATH  or  lUKBB. 

The  interest  whidi  can  protect  a  power  of 
attorney  after  death  of  the  perstHi  who  creates 
it  must  be  an  tntovst  in  the  thing  itself  a  pow- 
er coupled  with  an  interest  being  a  power 
which  accompanies  Or  which  to  connected  with 
an  interest. 

4.  PBINCXPAI.  and  AOXNT  •s»84  —  iMTBBEn 

mm  cowxxm  to  make  powbe.  or  .utob- 

znr  ibbxtooabu. 
Td  impart  an  irrevocable  Quality  to  a  pow- 
er of  attorney  in  the  absence  of  an  express 
stipulaticm,  and  as  the  result  of  legal  principica 
alone,  there  must  coexist  with  the  power  an  in- 
terest in  tbe  thing  or  estate  to  be  disposed  of 
or  managed  undor  the  power. 

5.  Pbirozfal  and  agent  «=»37— When  pow- 
er or  ATTOBmr  xbbetooabu  xet  Ttsam  ob 

AT  UlW. 

While,  as  a  general  rule,  a  power  of  at- 
torney may  at  any  time  be  revoked  by  the  pat^ 
ts  conferring  it,  yet,  where  a  power  of  at- 
torney forms  a  part  of  a  contract  and  is  se- 
curity for  money  or  for  the  performance  of  an 
act  which  ia  deemed  valuable,  it  is  generally 
made  irrevocable  in  terms,  or,  if  not  so,  is 
deemed  irrevocable  In  law. 

6.  Pbincipai,  and  AGENT  «=»37— Wben  pow- 
ers or  ATTOBNET  BETOOABUE. 

l%ough  a  power  of  attorney  is  made .  in 
tmnm  IrrevocaUe,  that  bet  vrill  not  prevent 
revocation  hy  the  constltuait  where  the  power 
is  not  at  the  same  time  coupled  with  an  inter- 
est or  given  as  security  for  the  paymoit  of 
mcmey,  or  tot  the  performance  fif  an  act  deem- 
ed itf  Talne. 

7.  GOHTBAOTa  «S»182  —  WBTRVir  CONTBACT 
WITH  BEPUGHAITT  CLA.VBEB  GOVBTBOXD  AC- 
OOBDINO  TO  ITS  INTENT. 

Where  there  is  an  InconsiBteBCT  between 
two  clauses  in  a  written  contract,  the  repug- 
nancy must  be  recondled  so  as  to  give  effect  to 
the  repugnant  claosea,  in  keeping  with  the  gen- 
eral intent  or  predominant  purpose  of  the  in- 
strument. 

8.  Principal  and  agent  «=>37-~Retocatio» 
of  poweb  or  attobnet  to  coixect  lega- 

CtES. 

A  power  of  attorney  given  by  legatees  to 
one  to  collect  their  legacies  held  to  create  an 
interest  in  favor  of  the  donee  of  the  power  only 
to  the  extent  of  reimbursement  and  compensa- 
tion, and  hence,  though  the  power  declared  that 
it  was  irrevocable,  Hie  l^tees  might  zeroke 
the  power,  and,  where  the  att<Mmey  In  fact 
had  procured  an  attorney  at  law,  the  legatees 
may  have  another  attorney  snbstituted  for  him. 

9.  Pbincifal  and  agent  «b»37— Bxtocation 
or  powEB  or  attobnxt  hot  Arrxcnira  con- 

PENSATIOH. 

Where  legatees  gave  a  power  of  attoney  to 
one  to  collect  their  legades,  held,  that  revoea- 


^s>Fot  otber  cases  s«a  same  topic  and  KET-NUUBBIl  la  all  K«r-Numberad  J>lgeBts  and  ladeaas 
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tion  of  the  power  would  not  deprive  tlie  attor- 
nej  in  fact  of  onj  right  to  reimbursemeiit  for 
tnoaeys  expended  or  eompenutlon  tor  MrriceB 

reodered. 

In  Bank. 

Application  by  Sophia  Todd  and  another  for 
writ  of  mandate  to  be  directed  against  tbe 
Superior  Court  of  the  State  of  California 
In  and  for  the  City  and  Coanty  of  San  Fran- 
cisco, and  John  T.  Nourse,  Judge  thereof. 
Writ  granted. 

T.  E.  K.  .Cormac  and  Wal  J.  TuAa,  both  of 
San  Francisco,  for  petiti<nierg. 

Shelton  &  Lievy,  of  San  Frandsco,  for  re- 
■pondenta. 

LAWLOR,  J.   ^piicatlon  for  a  writ  of 
mandate.  On  April  28.  1919,  tbe  petitioners 
herein  flled  an  application  for  a  writ  of  man- 
date to  be  directed  against  the  respondents,  tomey  fn  fact  all  of  tbe  subject-matter  of  this 
tbe  court  having  refused  to  grant  a  motion  |  power  of  attorney,  that  is  to  say,  of  all  prop* 
made  by  the  petitioners  for  the  subetltutlon  of ,  erty,  real  or  personel,  to  which  I  may  be  «- 


instnimeDt,  to  retain  and  diedia^  eouneel.  to 
execute  refunding  bonds,  ■tatatory  bonds,  or 
bonds  of  any  Und,  nature  or  description,  to 
enter  my  appearance  knd  waive  notion  la  the 
matter  of  any  final  accounting,  to  indorse  checloa 
and  other  papers  of  whatsoever  l^ind,  to  com- 
promise  claims,  to  execute  releases  and  to  ex- 
ecute all  other  suitable  instruments  in  writing, 
to  carry  Into  effect  tbe  varloni  powers  heroin 
granted,  and  to  do  and  perform  all  other  acts  as 
fnlly  and  effectually  as  I  might  do  or  perform 
if  perBOnally  present,  with  full  power  to  ap- 
point and  discharge  substitutes,  hereby  revok- 
ing all  powers  <^  attorney  heretofore  executed 
by  me. 

"And  for  and  In  consideration  of  the  sum  of 
one  dollar  to  ne  In  hand  paid,  tiie  receipt 
of  whidi  is  hereby  acknowledged,  and  Id  far- 
ther consideration  of  services  mdered  and  to 
be  rendered  and  moneys  to  be  advanced  for 
court  cost  and  other  necessary  expenses  in  this 
behalf  by  my  said  attorney  in  fact,  I  do  hereby 
assign,  transfer  and  set  over  unto  my  said  at- 


attomeya  in  the  matter  of  the  estate  of  Chris- 
tine Sharbach,  deceased.  On  May  1. 1919,  an 
alternative  writ  of  mandate  was  issued  by 
this  conrt.  and  on  June  2,  1919.  the  respond- 
ents Interposed  a  demnrrer  to  ttie  petition  on 
the  ground  that  it  does  not  state  tects  snffl- 
dent  to  constitute  a  cause  of  action  for  a  writ 
of  mandate.  At  tbe  same  time  the  respond- 
ents filed  an  answer  to  the  petition.  The  mat- 
ter was  thereupon  orally  heard  and  submit- 
ted A)r  decision.  / 

Petitioners.  Sophia  Todd  and  I.ouise  Web- 
er, residents  of  England,  were  named  as  leg- 
atees In  the  will  of  Christine  Sharbach,  who 
died  in  San  Francisco  on  November  21, 1917. 
On  January  3,  1918,  each  of  the  petitioners 
executed  a  separate  power  of  attorney  to  L. 
O.  Thleme  of  Chicago,  III. ;  the  powers  being 
Identical  except  as  to  the  name  of  the  con- 
stituent. That  of  Louise  Weber  teads  as  fol- 
lows: 

"Power  of  Attorney. 

"Know  all  men  by  these  presents:  That  I, 
Louise  Weber,  of  46  Carlton  street,  West  Har- 
tlepool in  the  county  of  Durham,  England,  spin- 
ster, being  of  lawful  age,  do  hereby  make,  con- 
stitute and  appoint  Ij.  0.  Thleme  of  Chicago, 
Illinois,  to  be  my  true  and  lawful  attorney  in 
fact  with  fall  power  and  authority  to  eoHeet, 

receipt  for,  and  sue  for  my  distrlbative  share,  _  nenta  named  in  the  said  letters  of  attorney,  to 


titled  out  of  the  estate  vt  Christine  Sharbach, 
deceased,  or  which  arise  oat  of  the  death  of 
said  deceased  in  any  manner  whatsoever,  it  be- 
ing my  intention  that  this  power  of  attorney 
shall  be  construed  as  a  power  of  attorney^  cou- 
pled with  an  interest  in  the  subject-matter 
thereof. 

"After  deducting  the  interest  herein  assigned, 
and  his  expenses  and  outlays  in  and  about  per- 
forming his  duties,  said  attorney  in  fact  rAall 
remit  the  balance  of  the  funds  on  hand  to  me 
thru  his  corresponding  bank. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  third  day  of  January,  A.  D. 
lOia" 

On  January  22,  1918,  L.  0.  Thleme  execut- 
ed a  power  of  sabstltutitm  in  favOT  of  Eu- 
gene W.  Levy,  an  attorney  at  law  o£  San 
Francisco,  as  follows: 

"Know  all  men  by  these  presents:  That  I»  Ota 
nndersigned,  L.  O.  Thieme,  of  the  city  of  Chi- 
cago, state  of  IIUnoiB,  by  virtne  of  the  power 
and  authority  to  me  given  in  and  by  the  letters 
of  attorney  dated  January  S,  1018,  of  Sophia 
Todd  and  January  3,  1018,  of  Lonise  Weber 
do  hereby  substitute  and  appoint  Eugene  W. 
Levy  attorney  at  law  of  the  city  of  San  Fran- 
cisco, In  the  connty  of  San  Francisco,  and  state 
of  Oalifornla  as 'the  true  and  lawful  attorney 
and  substltate  ot  myself  and  the  said  constit* 


legacy  or  claim  of  any  kind,  nature  or  descrip- 
tion,  which  I  may  have  against  or  may  now  or 
at  any  future  date  be  entitled  to  from  the  es- 
tate of  Christine  Sharbach,  deceased,  and  to 
take  posaeasion  of  any  personal  property  dis- 
bursed in  kind  by  the  jwrsonal  representative  of 
said  estate ;  also  to  collect  any  policies  of  insur- 
ance, or  death  benefits  in  whldi  I  may  be  named 
as  beneficiary;  to  take  cha^  of  and  manage 
any  real  estate  In  irtiich  I  may  have  an  inter- 
est, to  collect  rents,  pay  taxes  and  to  institute 
and  ccmdnct  any  proceedings  for  the  partition 
or  sale  of  any  such  real  estate,  and  to  institute, 
conduA  or  defend  all  suits  at  law  or  in  equity 
whidi  may  ooncera  the  subject-matter  of  this 


do,  execute  and  perform  all  and  every  act  and 

thing  requisite  and  necessary  to  be  done,  as 
fully  to  all  intents  and  purposes  as  the  said 
constitnents  or  I  myself  could  do  If  persoDally 
present,  hereby  ratift'ing  and  confirming  all  that 
tbe  said  attorney  and  substitute  hereby  made, 
shall  do  in  tbe  premises  by  virtue  hereof  and 
of  the  said  letters  of  attorney." 

Porsuant  to  the  foregoing  substitution,  Mr. 
Levy,  on  January  30,  1018,  flled  a  notice  of 
appearance  in  the  proceedings  In  the  estate 
of  Ohristine  Sharbach,  deceased,  as  attorney 
1  for  tbe  pettttonera  herein;  tike  wUI  of  die  de- 
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ceased  having  been  admitted  to  probate  on 
December  21,  1017.  Tbe  estate  consists  en- 
tirely of  stocks  and  bonds,  and  there  Is  no 
litigation  In  connection  with  these  legacies; 
tlie  BdmloistratioQ  of  the  estate  being  purely 
formaL  On  November  U,  1918,  notice  was 
served  npon  Mr.  Levy  that  petitioners  would, 
on  NovembOT  18th,  following,  apply  to  t^e 
superior  court  of  the  city  and  coxmty  of  San 
Francisco  for  an  order  substitnting  T.  E.  K. 
Oormac,  Esq.,  "as  attorney  for  the  said  So- 
phia Todd  and  Louise  Weber,  respectively.  In 
all  proceedings  in  the  matter  of  the  estate 
of  Christine  Sharbach,  deceased,  in  the  place 
of  the  Bald  Eugene  W.  Levy,  Esq."  Tbe  mo- 
tion, which  was  heard  and  denied  on  April 
21,  1919,  after  a  number  of  continuances 
granted  at  the  request  of  Mr.  Levy,  was 
"made  on  the  ground  that  tbe  appeara'nce  of 
the  said  Eugene  W.  Levy  as  attorney  for  the 
said  Sophia  Todd  was  unauthorized  by  the 
said  Sophia  Todd;  and  that  the  same  Is  In 
furtherance  of  justice,  and  will  be  heard 
upon  letters,  affidavits,  and  consent  of  the 
said  Sophia  Todd,  copies  of  which  papers 
are  hereto  annexed,  and  other  oral  and  doc* 
nmentary  evidence."  The  notice  of  Louise 
Weber  was  In  identical  terms. 

The  letters  and  affidavits  here  referred  to 
show  Uiat  the  petitioners  on  April  6,  1918, 
three  months  after  executing  the  power  of 
attorney  to  L.  O.  Thleme,  and  two  months 
after  Mr.  Levy  had  filed  an  appearance,  exe- 
cuted a  power  of  attorney  In  favor  of  T.  E. 
K.  C<mnBC,  Esq.,  of  Ban  Francisco,  "by  which 
he  Is  empowered  to  represent  us  In  CJalifor- 
nla,  and  elsewhere  In  America,  for  all  pur- 
poses connected  with  estates  ot  said  decedent, 
and  by  which  we  exprettlj/  canceled,  toith- 
dreio  and  revoked  the  power  of  attorney  we 
had  formerl}/  given  to  L.  O.  TMeme  d  Co, 
*  *  *  and  under  which  they  or  any  substt- 
twtet  or  agentt  of  theirs  might  be  claiminff  to 
repreaent  ug  in  California  or  etaewhere." 
(Itnlics  ours.) 

Petitioners  contend  that  under  section  £84 
of  the  Code  of  Civil  Procedure  they  "have 
the  absolute  right  to  chaiiRC  tholr  attorney 
at  any  stage  of  the  proceedings,"  and  that 
the  motion  for  substitution  of  attorneys  made 
to  the  court  below,  supported  by  the  letters 
and  afflda^'lts  showing  that  the  power  of  at- 
torney held  by  Mr.  Levy  had  been  revoked  by 
petitioners,  should  have  been  granted.  Sec- 
tion 284  reads: 

"The  attorney  in  an  action  or  special  pro- 
ceeding may  be  changed  at  any  time  before 
or  after  judgment  or  final  detenoiDation,  aa 
follows : 

"(1)  Upon  consent  of  both  client  and  attor- 
ney, filed  with  the  derk,  or  entered  upon  tbe 

minutes ; 

"(2)  Upon  the  order  of  the  court,  upon  the 
application  of  eltber  dient  or  attorney,  after 
notice  from  <nie  to  tiie  other." 

It  la  evldoit  that  the  motioii  bereln  was 
made  under  subdivision  2. 


It  Is  urged  on  behalf  of  resptmdents  that, 
since  the  motion  for  substitution  spedfled 
particularly  that^etltloners'  present  attorney 
was  not  authorized  to  represent  tbem,  they 
are  confined  to  that  ground  here,  and  Uiat  if  ^ 
It  be  found  that  the  all^ation  was  not  well' 
taken  the  order  draiying  the  motion  must  be 
upheld  and  the  writ  denied.  In  other  words, 
respondents  argue  that  If  It  be  found  that 
Mr.  Levy  was  at  any  time  authorized  to  rep- 
resent the  petitioners  the  writ  must  be  de- 
nied without  going  into  the  question  whether 
that  authority  has  been  revoked.  In  support 
of  this  contention  respondents  cite  Rnndberg 
r.  B^cher,  118  Cal.  689,  GO  Pac  670.  In  that 
case  application  was  made  for  a  writ  of  man- 
date for  the  Bubstltntion  of  attorneys,  which 
was  denied  on  tbe  ground  ttiat  tbe  petition 
did  not  state  facts  authorizing  tbe  granUng 
of  the  writ,  namely,  it  did  not  appear  from 
tbe  record  that  notice,  as  required,  by  subdi- 
vision 2,  S  284.  Code  of  Civil  Procedure,  and 
section  1005,  Id.,  had  been  given  to  the  attor- 
ney there  sought  to  be  substituted  out  of  tbe 
case.  The  court  said: 

"While  mandate  will  lie  to  compel  judicial 
action,  and  in  some  Instances  even  specific  ac- 
tion (Wood  T.  Strother,  76  Cal.  645.  18  Pac. 
766,  0  Am.  St.  Hep.  249} ,  and  is  an  appropriate 
remedy  in  a  proper  case  to  obtain  tbe  relief 
here  sought  (People  v.  Norton,  16  Cal.  436), 
it  may  not  be  Invoked  to  require  a  judicial  of- 
ficer to  act  In  a  partlcnlar  way,  except  it  ap- 
pear by  necessary  le^  deductkm  from  the  facts 
stated  that  tbe  aggrieved  party  has  been  denied 
a  right  which  it  was  the  plain  legal  duty  of 
the  officer  to  grant,  and  without  bis  proper  dis- 
cretion to  refase." 

[1]  While  It  is  true,  as  we  hare  pointed 
oat,  that  the  motion  her^  was  made  on  tbe 
ground  "that  tbe  appearance  of  the  sold 
Eugene  W.  Levy  as  the  attorney"  for  the  pe- 
titioners "was  unauthorized"  by  them.  It  Is 
also  true  that  the  motion  was  made  "upon 
letters,  affidavits  and  consent"  of  the  peti- 
tioners, which  documents  were  attadied  to 
and  made  a  part  of  the  motion.  These,  there- 
fore, became  a  part  of  the  facts  whldh,  under 
the  plain  terms  of  tbe  decision  in  ttnndberg 
V.  Belcher,  supra,  are  to  be  considered  by 
this  court  in  making  the  "legal  deductioa" 
as  to  whether  "the  aggrieved  party  has  been 
denied  a  right  which  It  was  the  plain  legal 
duty  of  the  officer  to  grant,  and  witl^out  his 
proper  discretion  to  refuse."  As  we  have 
seen,  the  Import  of  these  documents  is  that 
the  present  attorney  was  not  authorized  by 
tbe  petitioners  to  represent  tbem  in  the  pro- 
bate proceedings,  and.  further,  that  tbe  pow- 
er of  attorney  under  which  he  claimed  au- 
thority to  act  had  been  revoked  by  them. 

Respondents  contend  that  tbe  power  of  at- 
torney which  Mr.  Levy  holds  as  the  substi- 
tute of  Mr.  Thleme  is  Irrevocable;  ttiat  It  Is 
made  so     the  language: 

"I  do  hereby  assign,  transfer  and  set  over 
unto  my  said  attorn^  In  fact  oU  of  Uie  uid 
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■nbjeet-vwtter  of  this  power  of  attorney,  that 
U  to  say,  of  alt  property,  real  or  pera(mal,  to 
which  I  may  be  entitled  out  of  the  estate  of 
Chrlsrine  Sharbach,  deceased,  or  which  arise 
out  of  the  death  of  said  deceased  in  any  man- 
ner whatsoever,  it  being  my  intention  that  this 
power  of  attorney  shall  be  construed  as  a  power 
of  attorney  coupled  with  tn  InterMt  in  the  sub- 
ject-matter thereof." 

[2]  It  is  well  settled  that  a  client  has  a 
right  to  change  his  attorney  at  any  time,  ex- 
cept where  the  attorney  has  an  Interest  In 
the  subject-matter  of  the  suit.  In  0  Corpus 
Juris,  at  page  677,  It  is  said: 

"This  right  of  discharge  exists  even  though 
a  eontiiigent  fee  has  been  agreed  npon,  or  an 
irrevocable  ■  power  of  attorney  has  been  given 
(Carver  v.  U.  S.,  7  Ct.  CL  499 ;  People  v.  Mor- 
ton, 16  Cal.  430;  Crosby  t.  Hatch,  155  Iowa. 
312,  316,  135  N.  W.  1079),  or  the  attorney 
has  rendered  valuable  services  under  his  em- 
ployment (Gage  T.  Atwater,  136  CaL  170  168 
Pac.  581]),  or  the  client  is  indebted  to  him 
therefor,  or  for  moneys  advanced  in  the  proae- 
cntion  or  defense  of  the  action  (Gage  v.  At- 
water, supra).  There  is  an  exception,  however, 
where  the  attorney  has  acquired  an  interest 
in  the  property.  Louque  v.  Dejan,  129  La. 
619.  66  So.  427,  38  B.  A.  (N.  S.)  389; 
Gulf,  etc.,  r.  Miller,  21  Tex.  Civ.  App.  609,  53 
S.  W.  709;  WyUe  t.  Goxe,  15  How.  415,  14 
I*  Ed.  TSS." 

It  Is  said  in  2  R.  C.  967: 

"The  right  of  a  dlent  to  change  his  attorney 
at  will  i«  baaed  on  necessity  in  view  both  of  the 
delicate  and  confidential  nature  of  the  relation 
between  them,  and  of  the  evil  engendered  by 
friction  or  distrust.  According  to  some  deci- 
aione,  an  exception  to  the  general  rule  as  to 
the  power  of  Uie  client  to  discharge  his  attor- 
ney at  will  seems  to  exist  where  the-  power  of 
the  attorney  is  conpled  with  an  interest  in  the 
caose  of  action.  Loque  v.  Dejan,  129  1*.  619, 
66  So.  427.  88  L.  R.  A.  (N.  S.)  389." 

[1,4]  It  becomes  necessary,  therefore,  to 
consider  what  constitates  a  power  conpled 
with  an  interest  and  whether  the  interest 
here  gtven  is  sudi  as  to  render  the  jrawer  Ir- 
rerocable.  What  constitutes  a  pown  of  at- 
torney conpled  with  an  Interest  lias  been  con- 
sidered in  numerous  decisions.  The  leading 
case  on  the  subject,  however.  Is  the  ded^n 
rendered  by  Chief  Justice  Unrshall  tn  Hunt 
T.  Bousmanler,  8  Wheat.  174,  6  U  Ed.  689. 
In  that  case  the  owner  of  an  Interest  in  a 
certain  vessel,  then  at  sea,  to  secure  a  loan 
of  mon^t  executed  to  the  lender  contempo- 
raneously with  the  loan  a  power  of  attomi^ 
authorbdng  him  to  sell  the  borrower's  inter- 
est in  the  vessel,  which  power,  by  its  terms, 
was  to  become  void  on  payment  of  the  loan. 
The  borrower  died  before  payment,  and  the 
question  was  presented  whether  his  death 
operated  to  revoke  the  power.  It  was  decid- 
ed that  the  power  was  revoked  by  the  death 
of  the  grantor.  The  general  doMrine  that  a 


principal,  and  does  not  sorrlve  Us  death,  was 
hdd  to  be  applicable.  But  the  court,  tn  the 
decision  of  the  question,  proceeded  to  consid- 
er the  exceptlcm  to  the  rule  in  cases  where 
the  power  mis  coupled  wltb  an  Interest,  and 
to  define  the  meaning  of  that  phrase.  In  a 
luminous  statonent  the  chief  Justice  confined 
the  scope  of  the  exception  to  cases  where,  to- 
gether with  the  power,  there  was  vested  in 
the  donee  an  estate,  right,  or  Interest  In  the 
subject  of  the  power,  as  distinguished  fr<Kn 
an  Interest  in  the  proceeds  of  the  power  when 
exerdsed.  In  the  former  case  he  declared 
that  the  power  would  not  be  extinguished  by 
the  death  ot  the  dceator  oi  the  power,  be* 
cause  it  attadied  to  the  estate  of  the  donee 
in  the  subject  thereof,  and  was  capable  of  ex- 
ecution in  bis  own  name  after  the  deatta  of 
the  principal,  unlike  eoaes  where  the  power 
was  nnccnnected  vitti  any  interest  in  the 
thing  itself,  and  the  only  Interest  was  in  the 
execution  of  the  power.  The  learned  Chief 
Justice  sold: 

"It  becomes  necessary  to  inquire,  what  is 
meant  by  the  expression  *a  power  coupled  with 
an  interest' 7  Is  it  an  interest  in  the  subject  on 
which  the  power  b  to  be  exercised?  0^  Is  it 
an  Interest  in  tliat  which  Is  produced  by  the 
exercise  of  the  power?  We  hold  it  to  be  clear 
that  the  interest  which  can  protect  a  power 
after  the  death  of  the  person  who  creates  it 
must  be  an  interest  in  the  thing  Itself.  In  oth- 
er words,  the  power  must  be  ingrafted  on  an 
estate  in  the  thing.  The  words  themselves 
seem  to  import  this  meaning.  *A  power  coupled 
witii  an  interest*  is  a  power  which  accompanies 
or  is  connected  with  an  interest  The  power 
and  the  interest  are  united  In  the  same  per- 
son. Bot  if  we  are  to  understand  by  the  word 
Interest  an  Interest  In  that  which  is  to  be 
produced  by  the  exorcise  of  the  power,  then 
they  are  never  united.  The  power,  to  produce 
the  interest,  must  be  exercised,  and  by  its  ex- 
ercise, is  extingnished.  The  power  ceases  when 
the  Interest  commences,  and  tberefore  cannot, 
in  accnrate  law  language,  be  said  to  be  'coupled' 
with  it." 

■  The  dortrlne  thus  enunciated  bas  been  ad- 
hered to  in  the  follovrtng  well-rcasoned  cases: 
Barrv.  Schroedcr,  52  Cal.  617;  Frlnk  v.  Roe, 
70  Cal.  296, 11  Pac.  820;  Hammond  v.  Allen. 
11  Fed.  Cas.  Sffi!;  Nicks'  Heirs  v.  Hector,  4 
Ark.  251,  280 ;  S<Aanber  v.  Jackson,  2  Wend. 

1.  64;  Iterwilllger  v.  Ontario,  149  N.  Y.  86, 

02,  43  N.  B.  482.  484;  Frederick's  Appeal,  62 
Pa.  838,  342.  91  Am.  Dec.  162;  FlapstaJT  Co. 
V.  Patrict,  2  Utah.  313 ;  Alworth  v.  Seymour, 
42  Minn.  528.  44  N.  W.  1030 ;  Louque  v.  De- 
Jan,  129  Ta.  519,  66  South.  427.  ?.8  L.  R.  A. 
(N.  S.)  380;  Gulf.  etc..  v.  Miller,  21  Tex.  Civ. 
App.  600,  53  S.  W.  709;  Wylle  v.  Coxe,  15 
How.  416, 14  Lb  Ed.  753;  Manafleld  v.  Mana- 
fleld.  6  Conn.  659.  16  Am.  Dec.  T6;  Hartley 
&  Minor's  AKJeal,  53  Pa.  212,  91  Am.  Dec. 
207. 

In  Hartley  ft  Minor's  Apppal  a  situation 
quite  similar  to  the  one  in  the  present  case 


power  must  be  exercised  in  the  name  of  the  |  was  presented,  the  chief  difference  being  that 
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there  the  omutltnent  did  not  assign  her  lega- 
cy to  the  ftttorneys  In  £act.  In  that  caw 
Hannah  Oalllon  made  to  Hartley  and  Minor 
a  power  of  attorney  to  collect  and  recdTe  all 
money  and  pn^rty  coming  to  ber  as  heir  of 
John  I>ougIa8s,  deceased,  vith  pover  to  coo- 
Tey  her  Interest  in  the  real  estate  of  the  de- 
cedent, "the  said  Hartley  and  Minor  to  re- 
ceive as  compensation  for  their  services  here- 
in one-balf  of  the  net  proceeds  of  my  interest 
in  said  estate  which  may  be  collected  or  re- 
ceived by  them  as  my  attorneys,  after  pay- 
ing all  coats  and  expenses,  they  to  receive  no 
further  compensation  for  any  aervices  tSiey 
may  render  or  exprases  they  may  incur  or 
pay  as  my  attorneys."  Subsequently  abe 
gave  another  power  of  attorn^  to  one  How- 
land  for  tbe  same  purpose^  and  lii  it  revoked 
that  to  HarUey  and  Ulnor.  Tbe  latter,  as 
attorneys  of  Hannah  Galllon,  petitioned  the 
conrt  for  a  citation  to  the  administrator  of 
Douglass'  eatete  to  settle  his  account.  XUs 
was  objected  to  becanse  of  the  power  of  at- 
torney to  Howland.  On  this  ground  the 
conrt  refused  to  grant  the  dtatkm.  and  dis- 
missed the  petition.  Harti^  and  Uinor  ap- 
pealed from  this  decree.  The  appellate 
conrt  said: 

"Tbere  was  so  error  oommitted  by  the  court 
below  in  holding  tbe  power  of  attomey  of  Han- 
nah Gallioo  to  tbe  aroellants  to  be  revocable. 
It  waa  an  ordinary  agen^,  constitated  by  let- 
ter of  attorney,  to  act  for  ber  to  enforce  a 
aettlenient  of  his  accounts  by  the  administrator 
of  her  father's  estate,  in  which  she  was  inter- 
ested, and  to  collect  any  moneys  or  property 
that  might  belong,  or  be  coming,  to  her.  For 
these  services  tbe  attorneys  were  to  have  one- 
half  of  tbe  net  proceeds  of  what  tbey  might 
receive  or  recover  for  ber.  Tbe  plaintiffs  In 
error  sappose  that  this  dause  rendered  the 
power  irrevocable  by  tbeir  prindpal,  under  tta 
idea  that  it  was  a  power  coupled  with  an  in- 
terest This  waa  a  mistake,  as  all  the  author- 
ities show.  To  impart  an  irrevocable  quality  to 
a  power  of  attorney  in  the  absence  of  an  ex- 
press stipulation,  and  as  the  result  of  legal 
principles  alooe,  there  mtut  ooexitt  with  the 
power  an  interest  m  the  thing  Or  eatate  to  be 
dupoted  of  or  rnanaged  under  the  power.  An 
instance  of  frequent  occurrence  In  practice  may 
be  given  of  tbe  assignment  of  vessels  at  sea, 
with  a  power  to  si^  for  the  benefit  of  the 
holder  of  the  power,  or  of  anybody  else  who 
may  have  advanced  money  and  who  it  was 
agreed  should  be  secured  in  that  way,   *   •  * 

"In  the  case  in  hand  the  power  and  the  in- 
terest could  not  coexist.  The  interest  the  ap- 
pellants would  have  would  be  in  the  net  pro- 
ceeds collected  under  tbe  power,  and  the  exer- 
cise of  the  power  to  collect  tbe  proceeds  would 
ipso  lacito  extinguish  It  entirely,  or  so  far  as 
exercised.  Hence  tbe  appellants*  interest  would 
properly  begin  when  the  power  eoded."  (Ital- 
ics ours.) 

[S]  But  tbere  are  powers  which  the  con- 
stituent cannot  revobe,  although  tbey  do  not 
come  within  Chief  Justice  Marshall's  defini- 
tion of  a  power  coupled  with  au  Interest 
This  is  clearly  recognlced  by  him  in  Hunt  t. 


Itousmanler,  supra.  After  stating  the  gener- 
al mle  that  a  power  may  at  any  time  be 
revoked  by  the  party  conferring  It,  he  says: 

"But  this  general  role,  which  results  from  the 
nature  of  tbe  act,  baa  lustained  sMoe  modifies- 
tl<m.*  Where  a  letter  of  attorney  forms  pare 
of  a  contract,  and  is  security  for  money,  or 
for  the  performance  of  an  act  which  is  denned 
valuable,  it  is  generally  made  irrevocable  in 
terms,  or.  If  not  so,  is  deemed  irrevocable  hi 
law.'* 

An  instance  of  a  letter  of  attorney  glren 
as  security  for  money  is  presented  in  Norton 
V.  Whitehead,  84  CaL  264,  24  Pa&  Ifitt,  IS 
Am.  Hep.  172.  In  that  case  a  contractor 
borrowed  from  the  plaintiff,  bis  foreman  on 
the  work,  various  sums  of  money  to  eDat>le 
him  to  carry  on  the  contract  Afterwards  be 
executed  to  tbe  plaintiff  an  assignment  of  alt 
moneys  due  or  to  become  due  "for  any  work 
I  umy  perform,  the  assignment  to  rraiain 
good  and  in  full  force  until  all  notes  due,  or 
which  are  to  become  due  *  •  •  from  me 
are  paid."  Later  he  gave  plaintiff  a  power 
of  attorney  reciting  that  "whereas  I  am  now 
detdrous  that  all  moneys  ttiat  have  become 
or  may  become  due  to  me  by  reason  of  my 
performance  of  said  contract  shall  be  paid** 
to  plaintiff,  and  giving  him  power  to  coUect 
such  moneys.  These  instruments  were  de- 
posited with  tlie  other  parties  to  the  contract 
The  contractor  died  and  the  work  was  com- 
pleted by  his  administrator.  It  waa  held 
that  the  plaintiff  had  such  an  Interest  In  the 
moneys  due  m  the  contract  as  to  prermt  a 
revocation  of  the  power  on  the  contractor's 
death,  and  that  tbe  plaintiff  was  entitled  to 
collect  it  as  against  the  admlnlrtrator. 

[I]  But  It  has  been  hdd  that,  vrm  Uiouib 
the  power  of  el^turaey  la  made  In  terms  ir- 
revocable, tbat  fact  will  not  prevent  i«voca- 
tlon  by  the  eonstltnent,  where  ttie  power  is 
not  at  the  same  time  coupled  with  an  Inters 
est  or  given  as  security  for  the  paymott  of 
money,  or  for  the  performance  of  an  act 
deemed  of  value.  Blackstone  v.  Buttermore, 
53  Pa.  206;  Bonney  v.  Smith,  17  lU.  531; 
Kilpatrick  V.  Wiley,  J97  Mo.  123,  9S  S.  W. 
213;  Martin  v.  Ijimkin,  188  III.  App.  431, 
437;  McKellop  v.  Dewltz,  42  Okl.  220.  140 
Pac.  1161,  52  li.  R.  A.  (N.  S.)  255  ;  6  C.  J.  877. 
In  Blackstone  v.  Buttermore,  supra,  it  was 
said: 

"A  mere  power,  like  a  wUl,  is  in  its  very 
nature  revocable  when  it  concerns  tbe  interest 
of  the  principal  alone,  and  in  such  case  even 
an  express  dedaration  of  Irrevocability  wiH  not 
prevent  revocation.  An  interest  in  the  proceeds 
to  arise  as  mere  eompenaatitm  for  swvioe  of 
executing  the  power  irill  not  make  the  power 
irrevocable." 

It  Is  well  settled,  therefore,  that  in  order 
to  constitute  an  irrevocable  power  of  attor- 
ney there  must  coexist  with  the  power  a 
beneficial  tuterest  in  the  subject  thereof 
which  Is  enforceable  in  the  name  of  the  at- 
torney In  fact  and  will  survlre  the  constlto- 
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ent;  or  the  power  must  be  glren  as  security 
for  tbe  payment  of  a  Bum  of  money  otber 
than  that  which  arises  as  compensation 
throu^  the  aerdse  of  Qie  power;  or  as 
security  for  tbe  performance  ot  some  act  of 
value. 

It  now  remains  for  us  to  examine  In  tbe 
light  of  the  foregoing  authorities  the  power 
of  attdtney  In  the  instant  case,  and  to  deter- 
mine whether  or  not  It  Is  coupled  with  such 
an  interest,  or-giren  as  security,  either  for 
tbe  payment  of  money  or  tbe  performance 
of  an  act,  so  aa  to  make  It  IrrcTocable.  As 
we  have  seen,  the  power  of  attorney  in  this 
case  forms  a  part  of  a  contract  which  in  ex- 
press terms  purports  to  assign  to  the  attorn^ 
Id  tsLCt  all  of  the  petitioners'  interest  in  the 
estate,  and  at  the  same  time  expressly  stat' 
Ing  that  It  Is  the  intention  of  the  oonstituents 
that  it  shall  be  a  power  of  attorney  coupled 
with  an  interest.  Tbe  letter  thm  goea  on 
to  say: 

"After  dedueting  the  interest  herein  assigned, 
and  his  expCDBCB  and  outlays  in  and  aboat  per- 
forming his  duties,  said  attorney  In  fact  shall 
remit  tbe  balance  of  the  fands  on  hand  to  me 
throngh  his  correqNHuUng  bank." 

[7^11  Bespondffiits  In  Qielr  answer  on  this 
poiut  have  this  to  say: 

"There  is  an  inconsistency  between  this 
dause  and  the  preceding  assignment  of  tbe 
entire  interest  of  the  l^tee,  because  if  sacb 
assigned  interest  were  deducted,  there  would  be 
nothing  left  to  remit.  If  the  two  clauses  were 
deemed  Irreconcilable,  the  instrnment  would  be 
interpreted  most  strongly  against  tbe  petitim- 
er,  the  promisor.  Civ.  Coda,  |  1054.  Conse- 
Quently  the  asstgnmeut  would  be  upheld.  The 
inconsistent^  cannot  be  peimitted  to  defeat 
the  plain  terms  of  assignment  and  the  para- 
mount prorision  ot  the  Instrument. 

"Bat  the  inconsistency  is  apparent  and  not 
real.  Whoi  aided  by  the  settled  rule  <tf  oon- 
struction  that  repugnancy  must  be  reeondled 
so  as  to  give  efiect  to  the  repugnant  daoses, 
subordinate  to  tbe  general  intent  and  purpose 
(Civ.  Code,  {  1663).  the  meaning  of  the  power 
of  attorney  1>ecomes  plain.  Tbe  predominant 
purpose  to  create  a  power  coupled  with  an  in- 
terest and  thus  an  irrevocable  agenc?  is  ex- 
pressly dedared.  To  insure  this  result  the 
entire  interest  is  tranaferred.  But  the  assign- 
ment  is  not  intended  to  be  absolute  ao  as  to 
divest  the  petitioner  of  all  further  claim  to  ber 
legacy.  The  transfer  Is  really  one  in  trust 
pursuant  to  which  tbe  attorney  in  fact  takes  the 
legal  title  with  a  corresponding  duty  to  account 
He  himself  has  a  beneficial  interest  sufficient 
at  least  to  pay  for  his  services  and  outlays." 

That  there  Is  ap  Inconsistency  between  tbe 
two  clauses  Is  clear.  Nor  do  we  question  re- 
spondents' statement  of  the  rule  of  construc- 
tion that  under  such  circumstances  the  re- 
pugnancy must  be  reconciled  so  as  to  give 
effect  to  the  repugnant  clauses  in  keeping 
with  the  general  Intent  or  predominant  pur- 
pose of  the  instrument  Bat  we  cannot  agree 
1MF.-44 


with  respwidents  In  their  statement  of  what 
is  the  "predominant  purpose"  or  "paramoont 
provision"  of  the  Instrument  It  is  clear  to 
us  that  the  chief  purpose  of  the  constituents 
here  was  not,  as  respondents  contend,  "to 
cr«ite  a  power  coupled  with  an  interest  and 
thus  an  Irrevocable  agency,"  bnt  rather  to 
make  an  assl^ment  In  trust  to  the  attorney 
in  fact  In  order  to  facilitate  the  collection  of 
the  legacies,  and  to  Insure  tbe  reimburse- 
ment of  the  attorney  in  fact  for  his  outlays, 
and  for  compensation  for  his  services.  Now, 
since  the  reimbursements  and  compensations 
were  to  be  taken  from  the  legacies,  it  may 
be  conceded  that  they  are  to  that  extent  an 
interest  in  the  subject  of  the  power,  and 
that  the  Interest  arose  when  the  assignment 
was  made;  that  Is  to  say,  the  power  and  the 
Interest  concurred.  The  assignment,  in  other 
words  created  a  present  Interest  In  the  lega- 
cies, but  only  in  the  sense  we  have  Indicated 
— to  the  extent  of  reimbursements  and  com- 
pensation. But  this  does  not  render  tbe  pow- 
er Irrevocable.  The  mere  expreaslon,  ''a 
power  coupled  with  an  Interest,"  does  not 
nec^sarllj'  render  the  power  Irrevocable.  It 
Is  plain  from  the  foregoing  authorities  that 
the  interest  which  the  attorney  in  fact  must 
have  in  the  subject  of  the  power  In  order  to 
render  the  power  Irrevocable  Is  such  a  bene- 
Qcial  Interest  in  the  thing  itaelf,  apart  from 
the  proceeds,  that  if  the  power  were  revoked 
he  would  be  deprived  of  a  substantial  right. 
In  other  words,  the  relation  of  the  attorney 
in  fact  to  the  subject-matter  must  be  such 
that  a  revocation  of  the  power  would  be 
Inequitable.  Such  la  not  the  case  here.  Tbe 
Interest  In  the  proceeds  of  wliat  may  be 
collected  Is  not,  strictly  speaking,  a  bene- 
ficial Interest  In  the  legacies.  The  Interest 
Is  nothing  more  than  an  assurance  tbat  the 
attorney  In  fact  will  be  reimbursed  and  com- 
pensated out  of  the  legaciea  when  collected. 
A  revocation  of  the  power  would  In  no  way 
deprive  the  attorney  in  fact  of  any  right,  for 
the  reason  tbat  he  is  entitled  to  be  reimburs- 
ed for  any  sums  expended  by  him  and  to  be 
txanpensated  out  of  the  legacies  for  any  serv- 
ices rendered  under  the  power  up  to  tbe  time 
of  revocatton.  Nor  can  the  creation  of  a 
trust,  whl^h  has  placed  the  bare  l^al  title 
in  the  attorney  in  fact  with  a  corresponding 
duty  to  account,  be  considered  upon  any  theo- 
ry as  conferring  upon  the  attorney  In  fact 
such  a  beneficial  interest  as  to  render  the 
power  irrevocable.  Fairly  considered,  the 
contract  herein  creates  a  trust  with  a  cor- 
responding duty  to  account.  It  has  no  mean- 
ing other  than  this.  The  case  wonld  be  quite 
different  if,  in  addition  to  providing  for  reim- 
bursements and  compensation,  tbe  contract 
rested  In  the  attorney  In  fact  a  definite 
share  in  the  ownership  of  the  legacies.  In 
such  an  event,  the  power  would  be  "Ingrafted 
upoh  an  estate  In  the  thing,"  and  under  such 
a  contract  to  permit  the  revocation  of  the 
power  and  substitute  Uie  attorney  in  fact 
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1^  <u«  would  be  to  prevent  falm  txom 
,  v.«.  -»'=*  liw  i1«ht  of  property. 
sV^uioiwn  arge  that  the  power  of  attor- 
xs  uttconadonable  and  should  not,  tbere- 
-.vv:v.  be  recognized  In  equity,  since  It  profess- 
v«  to  assign  all  of  petiaoners'  legacy  without 
«.\uisideratl<»L  It  is  likewise  omitended  that 
ibe  power  of  attorney  waa  secured  through 
fraud  and  misrepresentation.  It  la  sufflclent 
to  say  that  mch  questtons  have  no  pn^wr 
place  in  the  determination  of  this  proceeding. 
The  order  of  substitutiOD  should  bare  been 
made. 

Let  a  peremptory  writ  of  mandate  iasne. 

We  concur:  AN0ELIX)1TI,  C.  J. ;  SHAW, 
J.;  OLNBX,  J.;  liENMON.  J.;  WII/BUB,  J.; 
MELVIN,  J. 


PAGE  T.  MINTZEB  et  aL    (Civ.  288K; 
S.  F.  88870 

(District  Court  of  Appeal,  First  District,  Divi- 
aion  2,  California.  Aug.  15,  1919.  Opinion 
of  Supreme  Ckturt  Denying  Rehearing,  Oct. 
13,  1919.) 

ImTANTB  •a*?— -UUHIOXFAI.  OOUEWUTIOirB  ^» 
147— MlHOB  IN  CHAKOE  OF  OfTICK  OW  S0PU- 
INTBMDENT  OF  STBERS  DS  FACTO  OFflOEB. 

An  unbonded  minor,  in  charge  of  the  office 
of  Buperintendent  of  streets,  who  was  perform- 
ing the  duties  of  the  office,  deaignating  himself 
assistant,  the  superintendent  himself  being  on 
leave  of  absence,  was  a  de  facto  officer,  as  far 
as  landowners  were  concerned,  and  tbey  could 
not  claim  that  a  contract  signed  by  him  in  the 
name  of  the  superintuident,  followed  by  his 
name  sa  ''asristant,"  was  not  valid;  the  work 
having  been  done  aatisfactorUy  at  prices  fixed 
1^  the  coondl  In  its  aeeeptanos  of  the  bid 
of  the  ooBtraetor. 


Appeal  from  Superior  CJonrt,  Ccmtra  Costa 
Coimty ;  B.  H.  Latimer,  Judge. 

Proceeding  by  L.  L.  Page  against  Lndo  M. 
Mlntzer  and  others.  Jndgmmt  for  plaintiff, 
and  defendants  appeal.  Affirmed  by  the 
District  (Tonrt  of  Appeal,  and  rehearing  de- 
nied by  the  Supreme  Court 

John  F.  Cassell,  of  San  Francisco,  for  ap- 
pellants. 

Jolmstw  &  Shaw,  of  Oakland,  for  respond- 
ent 

BBITTAIN,  J.  The  defendant  i^roperty 
owners  appeal  from  a  Judgment  foreclosing 
the  lien  of  a  street  assessment  in  the  dty  of 
Bldunond.  The  only  question  la  as  to  the 
validity  of  certain  acts  performed  by  the  as- 
sistant superintendent  of  streets. 

There  Is  no  question  regarding  the  proceed- 
ings which  the  €lty  council  acquired  Juris- 
diction to  order  the  work  to  be  done.  Upon 


proper  advertisement  the  plaintUTs  bid  foi 
the  work  was  properly  accepted.  It  is  not 
suggested  that  the  work  was  not  well  done, 
within  reasonable  time,  in  entire  accnrd  with 
the  Gvedflcatlons,  and  for  the  agreed  price- 
There  Is  ho  question  of  the  regularity  or 
fairness  of  the  distribution  of  the  cost  upm 
the  property.  It  la  not  suggested  that  the 
defendants*  property  was  not  directly  bene- 
fited by  the  work,  nor  that  the  assessment 
on  defendants'  lots  waa  not  In  proporti<m  to 
the  benefits  received. 

The  work  was  dme  under  the  Vrooman 
Act  (St  1885,  p.  147),  which  requires  that 
after  the  award  has  been  made  the  superin- 
tendent of  streets  shall  enter  into  a  con- 
tract with  the  BQCceaaful  bidder,  and  in  the 
contract  fix  the  time  tar  the  commencement 
and  completion  of  the  work,  which  time  may 
be  extended  under  certain  conditions  by  the 
superintendrat  of  streets.  Fnun  the  record 
in  the  present  case  it  appears  that  long  prior 
to  the  InsUtntlon  of  the  proceedings  involred. 
one  Blankenship,  who  was  the  superintend- 
ent of  streets,  appointed  an  assistant  W.  D. 
Boswell,  whose  anx^tmoit  was  approved 
by  a  resolution  of  the  city  coundL  About  the 
time  the  bid  of  the  plaintiff  was  accepted,  by 
another  resolution  of  the  council,  Blanken- 
ship, the  superintendent  of  streets,  waa 
granted  a  leave  of  absence  fbr  two  weeks. 
The  contract  which  In  neither  form  nor 
substance  Is  objected  to  by  the  def^dants, 
was  signed  by  the  contractor  on  December 
30,  1908.  At  that  time  Blankaisbip  was  ab- 
sent from  the  dty  ot  Richmond.  He  re- 
turned on  January  2,  1900.  When  the  con- 
tractor signed  the  contract  Boswell  was  In 
entire  charge  of  the  business  office  of  the 
superintendent  of  streets.  During  the  ab- 
sence of  I  Blankeusb^  he  transacted  all  the 
business  ot  the  superintendent  of  streets 
with  members  of  the  dty  govenim«it,  con- 
tractors, em^oy^B  of  the  street  depertmoit 
and  others.  When  the  contractor  signed  the 
contract  he  paid  to  Boswell,  for  the  dty. 
$400  required  to  cover  preliminary  expenses, 
whereupon  Boswell,  with  a  rubber  stamps 
appended  to  the  contract  the  name  of  "N. 
M.  Blankoishlp,  Superintendoit  of  Streets  of 
the  City  of  Ridunond,**  and  wrote  beneath 
it  "By  W.  D.  Boswell,  Asslatant  Si^a4ntend- 
ent  of  Streets."  The  contract  was  then  at- 
tested: "Signed,  sealed,  and  delivered  in 
the  presence  of  H.  B.  Turl^,  City  Olerk." 
In  the  omtract  Qie  time  of  conun«icemait 
and  completlm  of  the  Work  waa  fixed.  Sob- 
seqnoitly  Blankenship  was  succeeded  In  of- 
fice by  IL  Fernald,  and  Boswell  continued 
as  assistant  superintendent  of  streets.  The 
dty  council  granted  certain  extensions  of 
time  for  the  completion  of  the  work.  The 
Vrooman  Act  provides  that  the  superintend- 
ent of  streets  may  extend  the  time  under 
the  direction  of  the  dty  ooundL  One  of  the 
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eitenslOM  was  under  the  Incumbency  of 
Blankenshlp,  and  one  during  that  of  Fer- 
nald.  Both  times  the  name  of  the  Buperln- 
tend«it  of  streets  was  signed  by  Boawell, 
who  in  one  Instance  added,  after  his  name, 
"Ass't  Supt  of  Sts^"  and  In  the  other, 
"Ass't."  Boswell  never  took  oath  of  office, 
he  filed  no  bmd,  and  when  the  contract  was 
signed  he  voa  but  19  years  old. 

It  Is  maintained  by  the  appellants  that 
tSiere  was  no  contract  signed  by  the  anperln> 
tendent  of  streets;  that  because  the  super- 
intendent of  stre^  was  absent  at  the  time 
the  purported  coitractwaa  signed,  he  did  not 
exercise  the  discretion  vested  In  him  In 
fixing  the  time  of  cwnmwicement  and  com- 
pletion of  the  work;  and  tiiat  in  no  case 
did  the  BupadntenOent  of  streets  «ctend  the 
time  In  aooordance  wiQi  the  provisions  of  Oie 
statute.  It  la  argued  that  Boswell  did  not 
pretend  to  act  lndepend«itly  as  a  de  fiicto 
officer,  because  he  rigned  the  ocmtraet  In  the 
name  of  the  superintendent  of  streets ;  that 
there  was  no  de  Jure  (rfBce  of  assistant  super- 
Intmdent  of  street^  and  therefore  there 
could  not  be  a  de  fiicto  bolder  of  the  nonex- 
istent office;  that  he  was  not  a  d^nty  sn< 
perintendent  of  streets,  because  the  ntmost 
that  he  could  have  claimed  was  that  he  acted 
under  the  resolution  approving  hla  appoint- 
ment, and  all  he  did  claim  was  that  be  was 
assistant  superintradent  of  streets ;  that  the 
snpeilntmdent  of  streets  did  not  and  could 
not  delegate  to  Boswell  the  performance  of 
the  functions  Imposed  by  the  Vrooman  Act 
on  the  superintendent  of  streets;  and  that 
the  contractor  in  dealing  with  the  public 
official  was  charged  with  notice  of  the  ex- 
tent and  limitations  of  his  authority. 

The  lenrned  Judge  of  the  trial  court 
showed  himself  to  be  one  of  those  to  whom 
Mr.  Justice  Oliver  Wendell  Holmes  referred 
in  his  classic  on  the  Common  Law  (page  36) 
when  he  said :  "The  law  is  administered  by 
able  and  experienced  men,  who  know  too 
much  to  sacrifice  common  sense  to  a  syllo- 
gism," He  properly  decided  that  under  the 
facts  the  property  owner  should  pay  for  the 
work  which  had  been  done.  The  Supreme 
Court  of  the  United  States  exercised  the 
same  common  sense  in  a  case  In  which  it  de- 
nied" the  Jurisdiction  of  the  Circuit  Court  to 
try  a  Cherokee  Indian  for  the  murder  of  a 
white  man.  The  Cherokee  Nation  claimed 
jurisdiction  over  the  defendants  upon  the 
theory  that  the  murdered  man  was  an  Indian 
by  adoption,  by  reason  of  his  having  mar- 
ried a  Cherokee  woman.  At  the  time  the 
marriage  license  was  Issued  one  Trlplett 
was  the  clerk,  and  B.  M.  Dennenberg,  his 
deputy.  Both  the  clerk  and  his  deputy  were 
absent,  and  the  name  of  the  deputy  was 
signed  to  the  license  by  his  son,  Substan- 


marrlage  license  to  be  valid,  the  Supreme 

Court  said : 

"It  is  true  that  the  younger  Dennenberg, 
who  signed  the  marriage  liceoHe,  was  neither 
clerk  nor  deputy,  bet  he  was  an  officer  de 
facto,  if  not  de  Jure,  He  was  permitted  by 
the  clerk  and  the  depaty  to  aign  their  names; 
he  was  the  only  person  in  charge  of  the  office ; 
he  transacted  the  buBioeas  of  the  office,  and  his 
■eta  in  tbeir  behalf  and  in  the  discharge  of  the 
duties  of  the  office  were  recognized  by  them 
and  also  by  the  Cherokee  Nation  as  valid.  Un- 
der those  circamstanoes  his  acts  mast  be  taken 
as  official  acts,  and  the  license  whldi  he  tnaed 
as  of  full  legal  forc&  As  to  third  parties,  at 
least  he  was  an  officer  de  facto ;  and  if  an  offi- 
cer de  facto,  the  same  validity  and  the  same 
presumptions  attached  to  his  actions  as  to  those 
of  an  officer  de  Jure."  Nofire  v.  United  Statea, 
164  U.  8.  667,  17  Snp.  Gt  212,  41L.  W.  688. 

The  fact  that  Boswell  was  a  minor  does 
not  militate  against  the  rule  declared  in  the 
Nofire  Case.  Wimberly  v.  Boland.  72  Miss. 
241, 16  South,  805 :  People  v.  Dean,  8  Wend, 
(N.  Y.)  038;  Hooper  v.  Qoodwln,  48  Me.  79- 
80. 

In  the  Nofire  Case  the  deputy's  name  was 
signed  by  his  son  without  the  addition  of 
the  son's  name.  In  this  case  the  name  of  the 
superintendent  of  streets  was  signed  with  ad- 
dition of  the  name  of  the  assistant  No  rea- 
son appears  to  exist  for  holding  either  the 
contract  or  any  extension  of  time  Invalid  be- 
cause Boswell  signed  his  name,  when,  under 
the  rule  in  the  Nofire  Case,  they  would  have 
been  held  valid  If  he  bad  failed  to  sign  his 
namfc 

While  there  is  some  difference  in  the  facts 
of  the  two  cases,  the  reasoning  of  the  court 
in  Oakland  v.  Donovan,  19  Cal.  App.  488, 126 
Pac.  388,  In  holding  valid  a  contract  signed 
by  an  acting  suiwrlntendent  of  streets,  ap- 
plies to  this  case.  When  one  Is  In  charge  of 
the  physical  office  of  a  public  ofBclal  and  is 
performing  the  duties  of  the  office  he  is,  as  to 
third  persons  dealing  n-ith  htm  In  good  faith, 
the.  de  facto  officer. 

The  Vrooman  Act  provides  for  appeals, 
and  section  11  (Stats.  1885,  p.  157)  express- 
ly provides  that  no  assessment  shall  be  held 
Invalid  except  upon  appeal  to  the  dty  coun- 
cil for  any  error,  Informality,  or  any  defect 
In  any  of  the  proceedings  prior  to  the  assess- 
ment, where  jurisdiction  to  order  the  work 
to  be  done  has  been  established  by  publica- 
tion of  the  resolution  of  intention.  In  the 
present  case  there  is  no  record  of  any  appeal 
having  been  made  by  the  property  owner  to 
the  council.  As  has  been  stated,  the  work 
was  done  satisfactorily  and  at  the  prices 
fixed  by  the  council  In  its  acceptance  of  the 
bid  of  the  respondeat,  and  under  such  dr* 
cumstancea  it  cannot  be  hdd  that  there  was 
any  error  in  the  trial  of  the  case  which  re- 


dally  the  same  contentions  were  made  in  suited  in  a  misuarriage  of  Justice,  Const. 


that  case  as  here  concerning  the  validity  of 
the  documwt  In  question.   In  holding  the 


Cal  art.  6,  I  4V&.  The  case  appears  to  be 
within  the  xnlea  of  Chase  v.  Trout,  146  Cal. 
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350,  80  Pac  SI,  and  Fule^  r.  BrinflolliiT,  1T4 
Cal.  707, 165  Paa  19. 
The  Judgment  Is  afflnned. 

We  concnr:  UNODON.  P.  3,;  HAVEN.  J. 

OplnloD  of  Suiirwne  Ocnirt,  In  Bank,  ^Senylns 
fiehearlng. 

PER  CURIAM.  The  appUcatloa  for  bear^ 
lug  in  this  court  after  dedaton  by  the  dlstrtot 
court  of  appeal  of  the  first  igppeUate  district, 
Ulvliglon  two.  Is  denied. 

In  dmylns  such  hearing  we  are  not  to  be 
understood  as  aasratlng  to  any  view  that  If 
there  waa  no  valid  contract  for  the  doing  of 
the  work  the  Judgment  oould  nevertheless  be 
afflrmed  for  the  reason  that  there  was  no  ap- 
peal by  the  property  owner  to  the  council. 
We  say  this  tor  the  reason  that  the  opinion 
may  possibly  be  open  to  some  such  oonstmc- 
tlon. 

Alt  eoncor  except  J.,  not  parOd- 

pa  ting. 


AHBRIOAN  IMPROTEMIDNT  CO.  T.  LUi- 
ISNTUAIi  at  SL   (ar.  28Qft.) 

(District  Court  of  Appeal,  Firat  Diatrlct,  Divi- 
sion 1.  California.  Aug.  30,  1019.  Behear- 
iQS  Denied  by  Supreme  Court  Oct  28,  1919.) 

1.  Bakkbuftot  ©=>876  —  **G<MCP08moH" 
DBunSD. 

A  "composition**  Is  a  proceeding  under  which 
a  bankrupt  may  settle  with  Ua  creditors,  if  the 
majority  agre^  by  the  payment  of  a  lump  aom, 
to  be  distributed  ratably  among  the  ceneral  cred- 
itors, and  flucb  sum  as  may  be  necessary  to  pay 
priority  claims  and  costs  of  the  proceedings. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea.  Fiiat  and  Second  Series.  Com- 
poaltlon.] 

2.  BAifXBDFTOT  «s»8S7  —  ComnBUTioir  or 
couFOBinoM  in  EFncr  a  dxbchabob. 

Under  Federal  Bankr.  Act,  H  14c  70b  (U. 
S.  Oomp.  St  8S  9508,  9654).  confirmation  of  a 
composition  Id  bankruptcy  is  in  effect  a  dis- 
charee,  superseding  the  bankraptcy  proceedings 
and  r^Tceting  the  bankrupt  with  all  his  prop- 
erty free  from  the  claims  of  creditors. 

3.  BANKBt;PrOT  «Si387  —  CouFMitioir  be- 
STOBEB  BAJRKBUPT  TO  TOSSESBIOn  OT  PBOP- 
BBTT. 

While  a  bankrupt  Is  reinvested  with  all  hia 
property  by  a  eompositlon,  the  effect  Is  no  more 
than  to  place  it  back  in  his  hands  as  it  was  be- 
fore the  insolvency  proceedings  were  instituted, 
and,  DO  adjudication  having  been  made,  the  debt- 
or is  never  divested  of  his  property. 

4.  Bahkbufigt  ^=3387,  418(1)  —  Effect  ot 
oouposition  and  disohabob  oh  pboceed- 
xngs  lo  enfdbcb  debts. 

A  compositioti  In  bankruptcy  has  do  more 
efNct  tban  a  discbarge  would  have  under  the . 
same  circumstances,  both  releasing  the  bankrupt  \ 


tnm  all  his  provable  d^tB,  except  those  sped 
fled  in  federal  Bankr.  Act,  |  17  (U.  S.  Comp. 
St.  i  9601).  a  dlscha^  not  being  a  payment  or 
extinguiahment  of  the  dcbta,  but  simply  a  bar  to 
all  fature  pioceedlngs  for  enforcement,  except 
Bodb  as  are  by  way  of  enforcement  of  a  lieu 
tiierefbre  not  In  itself  Invalid;  the  diacharge 
having  merely  destroyed  the  remedy. 

8.  Baxkbuftot  •=>433(D  —  Ensor  or  dib- 

OHABGB  OH  VALID  UEH. 

A  valid  lien  created  on  the  property  of  a 
bankrupt  more  than  4  moutha  before  aiing  of 
the  petitlcm  Is  not  affected  by  his  disdlaIg^ 
which  does  not  operate  to  oaat  off  a  valid  lien 
given  or  acqolred  for  the  debt,  either  a  Uen  by 
contract  or  by  legal  proceedings,  and  does  not 
operate  to  prevent  Ha  eaforoement.  being  pare> 
ly  personal  to  the  bankmpL 

6.  Bankbuptot  •=9887— BsnOT  or  oourosx- 

TIOIT  on  UBf  BlBOUSBD  BT  nUOTO  TBAW- 
SCBIPT  or  JUDOICBRT. 

A  compoeitioo  with  his  creditors  confinned 
by  the  bankmptcgr  court  released  the  debtor 
from  further  personal  liability  to  pay  a  judg- 
ment obtained  against  him,  but  did  not  affect 
the  security  of  lien  obtained  by  the  judgment 
creditor  by  filing  traoBcript  tn  the  county  re- 
corder's office  of  a  county.  In  wUch  the  debtor 
owned  property  not  exempt  from  execution, 
more  than  4  months  before  InatitntlaB  ol  the 
proceeding. 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  James  M.  Troatt,  Judge. 

Action  by  tba  Am»lcaB  Invravemeot  Com- 
pany  against  E.  B.  liUentbal,  Leon  Sloss. 
W.  p.  Hammon.  and  others,  resulttng  in  it^} 
Judgment  for  plalntUT.  From  a  qpedal  order 
aft^  such  Jodgmoit  denying  the  motions  of 
defsndaut  Hammon  to  stay  uid  recall  exa- 
cutifxu  and  to  discharge  the  Judgment  of  rec- 
ord, he  aiveals.  Cause  remanded,  with  in- 
structions to  quash  execution.  Order  other- 
wise  afflrmed. 

Charles  W.  Slack,  of  San  Francisco,  for  ap- 
pellant. 

Wm.  P.  Hubbard,  of  San  Frandso^  fcv  re- 
spondent 

WASTBt  P.  J.  This  Is  an  appeal  by  W. 
P.  Hammon,  one  of  the  defendants  In  an  ac- 
tion commenced  In  the  snperior  court  of  the 
dty  and  county  of  San  Francisco  by  the 
American  Improvement  0>mpany  against  E. 
R.  Ltllenthal  and  others,  from  a  spe<^al  or- 
der, made  after  final  Judgment  in  the  action, 
denying  the  motions  of  the  defen'dant  Ham- 
mon to  stay  and  recall  executions  on  the 
Judgmrat  and  to  discharge  the  Judgment  of 
record. 

Judgment  for  the  sum  of  $S,813.72  was  re- 
covered on  October  19,  1916,  against  the  de- 
fendants as  guarantors  of  the  payment  of  a 
promissory  note  executed  by  Northern  Elec- 
tric Railway  Company  and  delivered  to  the 
plaintiff.  Judgment  was  docketed  on  October 
20,  1916,  and  a  certified  copy  of  the  tran- 


C=>For  otber  ease*  see  Mme  topic  and  KBT-NUMBER  la  alt  Ker-NumbweS  DIsmU  and  laOMtei 
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script  of  the  docket  waa  filed' In  tbe  office  of 
the  county  records  of  the  county  of  Santa 
Barbani  on  November  6,  1016,  at  which  Ut- 
ter date  the  defendant  Hammon  wu  the  own- 
er of  certain  real  property,  not  exempt  from 
execution,  situated  in  that  county.  On  the 
same  date  a  transcript  of  the  Jndgment  was 
died  in  the  (Mfflce  of  the  county  recorder  of 
Placer  county.  The  Judgment  Is  final,  no 
part  of  It  baa  been  luld,  and  It  has  never 
been  satisfied,  unless  by  the  oomposltion  In 
the  bankruptcy  proceedings,  hereinafter  re- 
ferred to. 

An  Involuntary  petition  in  bankruptcy  was 
filed  against  the  defendant  Hammon  on  Sep- 
tember 27,  1917,  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Galifomla,  Southern  Division.  Thereafter 
HamnMm  filed  in  the  bankruptcy  proceedings 
an  offer  to  pay  the  sum  of  $250,000  In  eaUs- 
factlon  of  his  UabiUtles.  On  August  SI,  1918, 
the  District  Court  made  an  order  confirming 
the  composition,  the  offer  having  been  accepts 
ed  by  a  majority,  In  number  and  amount,  of 
the  creditors.  No  order  of  adjudication  of 
bankruptcy  has  ever  been  made  in  the  pro- 
ceedings. TBe  plalntUC  was  included  in  the 
schedule  filed  by  Hammon,  In  the  bankruptcy 
proceedings,  as  one  of  the  secured  creditors. 
It  has  had  full  knowledge  and  notice  of  the 
proceedlngi^  and  of  the  composition,  and  the 
proceedings  In  relation  tbweta  It  never 
filed  any  daim  In  the  bankmptcy  proceed* 
ings,  nOT  participated  therein  In  any  re«pect 
whatsoever.  It  nceived  no  mon^  upon  Its 
Judgment,  under  the  composition  or  oOier- 
wlBC^  and  took  no  part  in  the  composition. 

An  execatton  on  tbe  Judgment  was  issued 
on  September  19, 1918,  directed  to  the  sheriff 
of  the  ooutty  of  Santa  Barbara,  and  under  it 
certain  real  propoiy  was  advertised  for  sale. 
The  pnqierty  had  been  conveyed  by  Hammon 
to  the  (Hlfields  Syndicate  on  September  6, 
1917,  tess  than  one  montb  prior  to  the  filing 
of  the  petition  In  bankruptcy,  and  10  moUhs 
after  plaintiff's  Judgment  lien  attached.  It 
was  not  included  in  the  list  of  assets  of 
the  defendant  scheduled  therein.  Ehcecutlons 
on  the  judgment,  directed  to  the  sheriff^  of 
Placer,  Monterey,  Fresno^  and  Alameda  coun- 
ties, and  of  the  dty  and  county  of  San  Fran- 
cisco, were  also  issued  on  Septemtm  19, 1918, 
but  no  levies  appear  to  have  been  made  there- 
under. 

Motions  were  made  by  the  defendant  Ham- 
mon, previous  to  the  time  appointed  for  tbe 
sale  of  the  real  property,  to  stay  and  recall 
the  executions  and  to  discharge  the  Judg- 
ment of  record  on  the  groimd  that  the  Judg- 
ment had  been  satisfied  and  discharged  by  the 
composition  effected  by  Hammon  with  his 
creditors  in  the  bankruptcy  proceedings,  and 
the  lien  of  the  Judgment  extinguished  Uiere- 
by.  The  motions  were  denied,  and  from  the 
order  denying  the  motions  this  appeal  Is 
taken. 


One  proposition  is  presented  for  cpustdera- 
tlon  on  this  appeal:  Is  a  Judgment  lien,  ob- 
tained by  filing  a  transcript  of  the  judgment 
in  the  county  recorder's  office  of  the  county 
In  which  the  bankrupt  owns  property  not  ex- 
empt from  executlcHi.  destroyed  by  Invcdun- 
tary  bankruptcy  proceedings  commenced  more 
than  4  months  after  such  filing,  when  a  com- 
position between  the  bankrupt  and  his  cred- 
itors was  reached  and  confirmed  by  the 
court? 

Concisely  stated.  It  is  the  contentiou  of  ap- 
pellant that  the  effect  of  the  order  of  con- 
firmation, made  In  the  bankruptcy  proceed- 
ings, was  to  discharge  the  bankrupt,  Ham- 
mon, from  his  indebtedness  to  the  plaintiff, . 
and  to  revest  In  the  bankrupt  the  title  to  his 
property ;  that  the  order  of  confirmation,  be- 
ing In  ^ect  a  discbarge,  the  bankrupt  was 
released  thereby  from  liability  on  the  judg- 
ment, the  llai  of  which  was  avoided,  al- 
though obtained  more  than  four  months  prior 
to  the  filing  of  the  petition  In  bankruptcy. 

[1]  A  composition  is  a  proceeding  under 
which  a  bankrupt  may  settle  with  his  cred- 
itors, if  the  maJCH-ity  so  agree,  by  the  pay- 
ment of  a  lump  sum  to  be  distributed  ratably 
among  the  general  creditors,  and  such  sum 
as  may  be  necessary  to  pay  priority  claims 
and  costs  of  the  proceedings.  The  proposed 
Gompodtlon  Is  presented  to  the  conrt,  and, 
after  notice  and  hearing,  if  approved  by  the 
court,  an  order  is  made  confirming  the  same. 

[2]  Confirmation  is  in  effect  a  discharge.  2 
Bemiqgton  on  Bankruptcy,  |  2349;  Cumber- 
land Glass  Mfg.  Co.  V.  DeWltt,  237  U.  S. 
447,  35  Sup.  Ct.  636,  59  U  Bd.  1042.  34  Am. 
Bankr.  Rep.  723;  United  States  ex  reL  Adler 
V.  Hammond,  104  Fed.  862,  44  C.  C.  A.  229, 
4  Am.  Bankr.  Rep  736;  In  re  Friend,  134 
Fed.  7T8,  67  a  0.  A  GOO,  13  Am.  Bankr.  Rep. 
697.  Its  effect  is  to  supersede  the  bankrupt- 
cy proceedings,  and  reinvest  the  bankrupt 
with  all  his  property  free  from  the  claims 
of  his  creditors.  In  re  Rider  (D.  C.)  06  Fed. 
80S,  3  Am.  Bankr.  B^.  179 ;  section  70f  «f 
the  Bankrupt  Act  (Act  July  1,  1898,  c.  541 
30  SUL  666  [U.  a  Comp.  St  {  9664]). 

Section  14c  (section  9998)  of  the  Bankrupt 
Act  provides: 

"The  confirmatioD  of  a  composlti<m  ibaU  dis- 
charge tiie  bankrapt  from  his  debts,  other  than 
ttoss  agreed  to  bo  paid  by  the  terms  of  the  cob- 
poaitiiai,  and  those  not  affected  by  a  discharge.*' 

[S-l]  While  the  bankrupt  is  reinvested 
with  all  his  property  by  the  composition  Its 
effect  In  that  regard  Is  no  more  than  to 
place  It  back  in  his  hands  as  It  was  before 
the  Insolvency  proceediuRs  were  Instituted. 
Strictly  speaking,  no  adjudication  of  bank- 
ruptcy having  been  made,  defendant  was  nev- 
er divested  of  his  property.  Houston  v. 
Shear  (Tex.  Olv.  App)  210  S.  W.  076.  43  Am. 
Bankr.  Rep.  462,  469.  The  composition  has 
no  more  eflMt  than  a  discharge  would  have 


Digitized  by 


694 


184  PAOnnO  RBPORTB& 


(Cid. 


under  tbe  same  clrcnmBtances.  Both  a  dis- 
charge and  a  composition  releases  the  bank- 
rupt from  all  his  provaMe  debts,  except  those 
specified  in  section  17  (section  9601)  of  the 
act.  A  discharge,  however,  is  not  a  payment 
or  an  extinguishment  of  the  debts;  it  Is  sim- 
ply a  bar  to  all  future  legal  proceedings  for 
the  enforcement  of  the  debts  or  obligations 
discharged,  except  such  as  are  by  way  of  en- 
forcement of  a  lien  therefor,  not  inself  in- 
valid. The  discharge  has  merely  destroyed 
the  remedy,  but  not  the  indebtedness.  Zavelo 
V.  Reeves,  227  U.  S.  629,  33  Sup.  Ot.  365,  57 
L.  Ed.  676,  Ann.  Cas.  1914D.  664 ;  2  Reming- 
ton on  Bankruptcy,  2668,  2672.  A  valid  lien, 
created  on  the  property  of  the  bankrupt  more 
than  4  months  before  the  filing  of  the  petition 
In  bankruptcy,  is  not  affected  by  his  dis- 
charge. Evans  v.  Rounsaville,  116  Ga.  684, 
42  S.  E.  100,  8  Am.  Bankr.  Rep.  236.  The  dl»- 
charge  does  not  operate  to  cast  oBC  good  and 
valid  liens,  given  or  acquired  for  the  debt, 
either  a  lien  by  contract  or  by  legal  proceed- 
ings, nor  to  prevent  their  enforcement  It 
is  purely  personal  to  the  bankrupt.  Evans 
v.  Staalle,  88  Minn.  253,  92  N.  W.  951,  11 
Am.  Bankr.  Rep.  184 ;  Powers  Dry  Goods  Co. 
V.  Nelson,  10  N.  D.  580,  88  N.  W.  703,  58  I* 
R,  A.  770,  7  Am.  Bankr.  Rep.  510  ;  Paxton 
V.  Scott,  66  Neb.  SSCt,  92  N.  W.  611,  10  Am. 
Bankr.  Rep.  80.  Vndoubtedly,  the  composi- 
tion released  Hammon  from  further  personal 
Uabillty  to  pay  the  Judgment  obtained  against 
him  in  the  action,  but  it  did  not  affect  the 
security  afforded  by  his  Hen.  Bassett  v. 
Thackara,  72  N.  J.  Law,  81,  60  Atl.  39, 16  Am. 
Bankr.  Rep.  780. 

Appellant  contends  that  the  Judgment 
against  him  was  satisfied  by  the  composition; 
that  as  the  Bankruptcy  Act  makes  no  provi- 
sion concerning  the  existence  of  the  lien  of 
the  judgment,  after  the  Judgment  Itself  has 
been  discharged  by  composition,  the  Hen  was 
Itself  released  and  discharged  thereby  and 
ceased  to  exist  The  cases  already  dted  by 
us  refute  that  contention.  A  discharge  Is 
not  a  payment  or  extinguishment  of  the  debt 
Only  the  remedy,  not  the  indebtedness,  has 
been  destroyed — the  debt  can  no  longer  be 
enforced  as  a  personal  obligation.  Zavelo  v. 
Reeves,  supra.  Section  67c  (secUon  0651)  of 
tbe  Bankruptcy  Act  provides  the  condition 
under  which  a  lien,  created  by  or  obtained 
In  any  suit  or  proceeding  in  law  or  equity 
begun  against  a  person  within  4  months  be- 
fore tbe  filing  of  a  petition  In  bankruptcy, 
by  or  against  such  person,  shall  be  dissolved 
by  the  adjudication  of  such  person  to  be  a 
bankmpt.  Section  67f  of  the  act  provides 
that— 

"An  levies.  Judgments,  attadimenta,  or  other 
liens,  obtained  through  legal  proceeding  against 
a  person  who  Is  Insolvent,  at  any  time  witbin 
four  months  prior  to  filing  of  a  petition  in  bank- 
ruptcy against  him,  shaU  be  deemed  null  and 
void  In  case  he  is  adjudged  a  bankrupt,  and  the 
property  affected  by  the  levy,  judgment,  attach- 


ment, or  other  Hen  shall  be  deemed  wholly  dls- 
charged  and  released  from  the  aamo,  and  shall 
pass  to  tihfl  trustee  as  a  part  of  tlie  estate  of 
the  bankrupt,  unless  tlie  court"  shall  otherwise 
order. 

It  will  be  noted  that  these  provisions  apply 
only  to  U^s  obtained  within  four  months 
prior  to  the  filing  of  tbe  petition  in  bank- 
ruptcy, and  only  then.  In  the  event  that  an 
adjudication  in  Ikaukruptcy  shaU  result 
Nothing  in  the  act  to  which  our  attention 
has  been  called  makes  any  such  provision  as 
to  Judgments  or  liens  obtained  more  than 
four  months  prior  to  the  filing  of  tbe  peti- 
tion. To  the  contrary,  the  courts  have  held 
that,  as  to  euCh  lien  another  rule  is  ai^U- 
cable. 

Refwrlng  to  section  67f;  the  United  States 
Supreme  Court  has  said: 

"In  our  opinion  the  conclusion  to  be  drawn 
from  thia  language  is  that  It  is  the  lien  created 
by  a  levy,  or  a  Judgment  or  an  attachment  or 
otherwise,  that  is  invalidated,  and  that  wher« 
tbe  lien  is  obtained  more  than  4  months  prior 
to  filing  the  petition.  It  is  not  only  not  to  be 
deemed  to  l>e  nuU  and  void  on  adjadication,  but 
its  validity  is  recognised.  When  it  is  obtained 
within  4  months  tbe  property  is  discharged 
therefrom,  but  not  otherwise.  A  Judgment  or 
decree  in  enforcement  of  an  otherwtae  nlid 
l)re'ezlstinf  Uen  Is  not  tlie  Judgment  denounced 
by  the  statute,  which  Is  plaiidy  confined  to  judg- 
ments crenting  liens.  If  this  were  not  so  the 
date  of  the  acquisition  of  a  lioi  by  attacfamoit 
or  creditor's  bill  would  be  entirely  immaterial" 
Metcalf  V.  Barker.  187  U.  S.  169.  174,  23  Sup. 
Ct  67,  71  (47  li.  Ed.  122). 

See,  also,  In  re  Snell  (D.  O.)  125  Fed.  154; 
In  re  EngHsh  (D.O.)  122  Fed.  113;  OU- 
fields  Syndicate  v.  American  Improvement 
Co.,  256  Fed.  979,  In  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
California,  February  27,  1919. 

It  would  seem,  therefore,  that  the  lien  of 
plaintiff,  having  been  obtained  more  than 
four  months  prior  to  the  petition  In  bank- 
ruptcy filed  against  defendant.  If  otherwise 
valid,  was  not  affected  by  t^e  composition 
reached  by  defendant  and  his  creditors  in  tbe 
bankruptcy  proceedings. 

That  the  Hen  attached  by  filing  the  tran- 
script of  judgment  In  Santa  Barbara  county 
Is  not  open  to  dispute.  It  continued  for  two 
years  from  and  after  the  date  of  filing  (Code 
Civ.  Proc.  8  674)  and  bad  been  in  force  for 
over  11  months  when  the  petition  In  bank- 
ruptcy was  filed. 

Appellant  and  respondent  have  devoted 
much  time  to  a  consideration  of  the  qoesHon 
whether  or  not  plaintiff  was  a,  secured  cred- 
itor of  defendant.  Whether  plaintiff  is  or  Is 
not  a  secured  creditor  would  not  in  our  opin- 
ion, alter  the  relation  of  the  parties  toward 
each  other  in  connection  with  plaintiff's  right 
under  the  present  facts,  to  proceed  to  realise 
on  Its  lien,  which  was  preserved  to  it  by  the 
composition.  No  authorities  have  been  dted 
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to  US  boldlng  that  If  It  were  a  secured  cred- 
itor it  would  be  compelled,  vpon  composition, 
to  snrraider  Its  security  to  defendant.  Such 
would  be  the  practical  result  If  plalntUt  were 
not  now  allowed  to  enforce  Its  lien.  We  are 
not  here  dealing  with  the  right  of  a  secured 
creditor  to  stand  upMi  his  right  to  a  certain 
portion  of  the  assets  of  the  estate  by  virtue 
of  some  security  upon  property  of  the  bank- 
rupt, but  with  tbe  right  of  a  Jodgment  lienor 
to  enforce  bis  lien,  acquired  by  legal  process, 
after  he  has  been  cut  off  from  all  further 
)egal  proceedlntps  fyt  the  collection  of  his 
debt 

When  counsel  for  the  appellant  admits  In 
his  brief  that  "there  is  also  no  doubt  that  If 
a  lien  is  acquired  In  legal  proceedings  with- 
out the  4-month  period,  tbe  lien  is  not  dis- 
charged by  an  adjudication  of  and  a  dis- 
charge of  Hie  lien  debtor  in  bankruptcy,  there 
being  no  composition,"  he  concedes  the  re- 
spondentia case.  As  we  have  before  pointed 
out,  the  effect  of  e  compoBltioD  and  a  di»- 
charge  Is  the  same. 

No  liens  were  acquired  by  plelntifT  In  the 
counties  of  Fresno,  Monterey,  or  Alameda, 
or  In  the  dty  and  county  of  San  FraDdsco ; 
the  transcript  of  tbe  Judgment  not  having 
been  recorded  in  either.  The  cause  is  re- 
manded to  the  lower  court,  with  Instructions 
to  recall  and  quash  the  execution  issued  to 
the  sheriffs  of  Fresno,  Monterey,  and  Ala- 
meda counties,  and  to  the  sheriff  of  tbe  city 
and  county  of  San  Francisco.  Otherwise  the 
order  of  the  lower  court  refusing  to  recall 
and  quash  the  execution  Is  affirmed. 


We  cfHicnr: 
GAN,  3. 


RIGHABDS.  J.;  SERRI- 


KEYES  V.  KIHS.   (Civ.  1981J 

(District  Court  of  Appeal,  TUrd  Dlstrtet,  Oal- 
ifomia.   Aug.  25.  1919.   On  Petition  for 
Rehearing,  Sept.  24,  1918.) 

1.  Appeal  ano  bbbob  «=»889  —  Review  of 

FINDINGS  of  fact. 

Od  appeal.  Id  determining  whether  the  find- 
ings of  fact  of  the  trial  court  are  supported, 
only  the  testimony  presented  by  the  prevailing 
party  need  be  considered,  and  any  adverse  show- 
ing made  by  the  other  party  may  be  disr^rded. 

2.  Pabtrebsbip  ^9l4— "Joxht  adtentube" 

DIBTZRQUISBED.- 

One  of  the  features  which  diatinguislies  a 
"partnership"  from  a  "joint  adventure"  la  the 
dement  of  principal  and  agent  which  inheres  in 
the  partnersliip  relation,  eadi  partner  embrac- 
ing the  character  both  of  prlndpal  and  agent, 
being  tibfl  former  when  he  acts  for  himself  in 
tin  partsersblp,  while  in  a  joint  adventure  no 
one  of  tiie  parties  can  bind  the  joint  adventure. 

{Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  JFoint  Ad- 
venture ;  Partnership.] 


3.  JOUnr  ADVBNTDBB8  •b»4(1)  —  BlOHIB  BS- 
IWEBN  MEUBEBS. 

l%e  resemblance  between  a  partnership  and 
a  joint  adventure  is  so  close  that  the  rights  as 
between  adventurers  are  governed  practically  by 
the  same  rules  that  govern  partneishii;>8. 

4.  Joint  AOVEimmES  «=35<1)— Riqht  or  mbk* 

BEB  TO  am  FOB  AOOODITTINa. 

A  joint  adventurer,  as  a  partner  in  a  part- 
nership may  do,  may  sue  In  equity  for  an  ac- 
counting of  tbe  profits  flowiog  from  the  joint 
adventure,  even  where  the  advmture  has  been 
(dosed  and  a  party  thereto  is  entitled  to  a  sum 
certain  as  his  ahare;  such  right  not  being  pre- 
cluded by  his  right  to  sue  at  law. 

6.  Joint  adventtjbes  Right  of  ueu- 

beb  to  bbino  action  at  law. 
One  par^  in  a  joint  adventure  may  sue  the 
other  at  law  for  a  breach  of  the  contract,  or  a 
share  of  the  profits  or  losses,  or  a  contiibutl<m 
for  advances  made  in  excess  of  bU  share,  as 
where  the  adventure  has  been  closed  and  a  party 
thereto  is  oititled  to  a  sum  oertaln  as  bis  share 
(d  tb»  adventure^ 

6.  Joint  advertubbs  (Se3^(2>— Bsuet  obant- 
■D  THouoH  PUAsnra  aixiqed  VAKmrnsb- 

SHIP. 

In  an  action  by  joint  adventurer  for  an  ac- 
counting and  termination  of  the  relation,  a  de- 
cree adjudging  an  accounting  and  termination 
of  the  relation  will  be  sustained,  where  the 
facts  pleaded  and  tbe  evidence  warrant  the  de- 
cree, although  the  complaint  alleged  that  tbe 
relatira  was  a  itartnership. 

7.  PABTNEBsaiP'  ^ss2iB6—Emcrt  or  contbact 

WITH  THIBO  PABTT. 

Where  a  partnership  agreement  was  entered 
into,  and  a  third  party,  with  the  consent' of  both 
parties  to  the  partnership  agreement,  was  giv- 
en a  one-sixth  interest  in  the  partnership  by  each 
of  socb  narties,  the  purpose  of  tlie  partner^ip 
not  being  dianged,  the  taking  of  such  third  per- 
son into  the  partnership  did  not  constitute  the 
making  of  such  an  agreement  as  would  operate 
to  supersede  and  abrt^ate  tbe  original  agreement 
between  tbe  original  members,  although  the 
terms  were  more  definitely  spedfled. 

On  PetitlMi  for  Bdiearing. 

3.  ApPEAI.  ARO  ESBOB  «S»832(1)— OVKBStOHT 
COBBECTBD  WITHOUT  BBHEABINO. 

A  rehearing  need  not  be  granted  because  the 
District  Court  of  Appeal  by  oversight  failed  to 
consider  the  question  of  interest  allowed  in  a 
judgment,  and  audi  matter  may  be  considered 
and  disposed  of  on  an  application  for  rehearing 
without  ordering  a  rehearing. 

9.  JOIRT  ADVBNTUBEB  ^3>S(1>— IH  ACCODNT- 
XRO  INTBBE8T  AIXOWED  ON  PLAINTIFF'S 
SHABE. 

In  an  action  by  a  member  of  a  joint  adven- 
ture for  an  accounting,  court  did  not  err  In 
allowing  interest  on  the  share  that  plaintiff 
was  entitled  to  on  defendant's  sale  of  a  royalty 
contract  belonging  to  the  adventure,  although 
the  defendant  maintained  that  tbf>re  was  no 
joint  adventure  and  that  plaintiff  bad  no  inter- 
est wliatever,  and  plaintiff  maintained  that  he 
had  a  half  interest,  and  it  appeared  from  the 
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eridence  that  be  was  only  entitled  to  a  third  in- 
tereat ;  matter  of  arrivinc  at  tlie  amount  after 
determining  plaintUft  Intenst  being  •  matter 
of  simple  compatatfam. 

10.  Jddqueut  «=>2S0— Contract  8UKD  ok  xr 
confobuitt  to  pleadiko. 
In  an  acHon  by  a  Joint  adrentarv  (or  an 
accounting,  wbere  plaintiff  aaed  on  an  alleged 
partnerabip  agreement  between  him  and  the  de- 
fendant fbr  one-half  the  prafita,  (act  Hiat  the 
evidence  showed  that;  after  plaintiff  and  de- 
fendant hod  entered  into  the  agreement,  tbey 
to<A  In  a  third  member  and  eadi  gave  him  a 
ooe-ftixth  interest,  and  that  defendant  had  pur- 
ebased  the  interest  of  the  third  par^,  who 
thereupon  ceased  to  be  a  member  o{  the  part- 
nership, a  Judgment  in  (avor  of  plaintiff  for  one- 
third  of  the  profits  of  the  joint  adventure  was 
not  based  upon  a  contract  ottier  than  that  al- 
leged In  the  complaint;  the  plaintiff  being  un- 
der the  Impression  that  the  third  party  had 
dropped  ont  of  the  adventure  and  abandoned  his 
rights  rather  dian  to  furnish  money  required, 
l>eing  Ignorant  of  tbe  tranafer  of  sndi  third  par- 
ty's share  to  defendant.  % 

Appeal  from  Superior  Court,  Sao  Joaquin 
County ;  George  F.  Bucli,  Judge. 

Action  by  A  T.  Keyes  against  F.  B.  Klnu. 
From  Judgment  for  plalntltF,  defendant  ap- 
peals. Affirmed. 

CSary  de  Loattlt.  of  Stodctoo,  for  aiveUnnt 
Lafayette  J.  Smallpi^ce  and  Soott  B«c,  both 
of  Stocktim,  for  respondent 

HART,  J.  The  action  brought  to  se- 
cure the  dlsBOlntion  of  an  alleged  partner- 
abip between  the  parties  and  foir  an  account- 
ing. A  trial  waa  had  before  the  court  sitting 
without  a  Jury,  and  Judgment  waa  entered 
dissolving  tbe  partnership  and  ^warding 
plaintiff  damages  with  Interest  and  costs, 
amounting  in  the  a^regate  to  $6,900.  The 
appeal  Is  by  defendant  from  said  Judgment 
Appellant  amtends  that  the  evidence  Is  in- 
aufflcient  to  support  sereral  of  Qie  findings 
of  the  court,  the  first  finding  attacked  being 
nnmtwred  1,  which  stated  that  tbe  parties 
hereto  'Yormed  a  partnership.** 

The  finding  that  the  relation  exisHng  be- 
tween the  parttes  waa  that  of  a  partnership 
waa  baaed  up(m  a  written  inatmm«it  Qiere- 
inafter  to  l>e  called  the  "Keyes-Nima  con- 
tract") which  Is  in  the  following  language: 

"Stockton,  Cal.,  September  26,  1916. 
"It  Is  hereby  agreed  between  F.  B.  Nlms  o( 
Stockton.  California,  and  A.  V.  Keyee  of  Stock- 
ton, California,  tbat  all  dealings  and  contracts 
entered  into  with  the  Samson  Sieve-Grip  Trac- 
tor Company  of  8todrt<m,  CalUomis,  aftw  tbe 
27th  day  of  September,  1016,  tbat  each  shsll 
have  an  equal  interest,  that  is,  share  and  share 
alike.  F.  B.  Nims. 

"A.  V.  Keyes." 

It  is  argued  by  appellant  that  the  above 
agreement  did  not  contain  the  essential  ele- 
ments of  a  partnership  agreement,  and  that 


the  parties,  at  the  time  of  the  s^ning  Oiere- 
of,  did  not  intend  to  becrane  partners.  It  is 
also  eoQ  tended  by  appellant  that  the  said 
Keyes-Nima  contract  was  never  acted  upon  so 
as  to  "iauneh"  a  partnership.  The  above 
propositions  wiU  be  considered  in  their  order. 

The  consideration  of  tbe  points  thus  relied 
upon  by  appellant  will  be  clarified  by  first 
presenting  a  brief  statement  of  the  facts  lead- 
ing up  to  the  execntion  of  tbe  said  Instru- 
ment and  of  the  subseqaent  dealings  between 
the  parties. 

Tbe  plaintiff  testified  that  he  had  been  en- 
gaged for  about  ten  years  in  the  busiueas  of 
selUng  Investment  securities,  and  that,  la 
1916,  he  secured  a  contract  from  the  Samson 
Sieve-Grip  Tractor  Company  (hereinafter 
called  the  Samson  Company)  under  the  terms 
of  which  he  was  to  endeavor  to  sell  (150,000 
worth  of  the  capital  stock  of  the  company 
on  a  10  per  cent,  com  mission  basis.  On  Sep- 
tember 20, 1916,  plain  tier  presented  to  defend- 
ant a  "form"  letter  of  introduction  from  J. 
M.  Kroyer,  president  of  the  Samson  Com- 
pany, and  endeavored  to  interest  defendant 
In  Uie  purchase  of  stock.  PLalntilf  had  pre- 
viously suggested  to  Mr.  Eroyer  the  advisa- 
bility of  establishing  a  manufacturing  plant 
in  the  hfiddle  West.  In  the  coorae  of  tbe  con- 
versation with  defmdant,  plaintiff  mentioned 
tbe  matter  of  building  a  factory  In  tbe  Mid- 
dle West  Defendant  said  that  he  had  Just 
returned  from  Michigan  and  tbat  he  had  a 
friend  there  who  was  desirous  of  entering 
into  a  contract  for  the  agency  of  some  trac- 
tor company.    Plaintiff  testified: 

"I  told  Mr.  Nims  at  this  time,  'Mr.  Nims,  I 
feel  tbat  I  can  get  a  contract  from  the  Samson 
Company  if  I  bad  some  man  with  me  who  was 
financially  responsible,'  that  I  knew  that  the 
Samson  Compsny  would  not  give  mb  a  contract 
because  I  did  not  have  the  means  to  carry  out 
the  idea  that  I  bad.  and  asked  him  if  he  was, 
*  *  *  and  be  said  that  be  Was,  that  he  would 
go  as  strong  as  $40,000." 

Plaintiff  said  tbat  defendant  requested  him 
to  take  the  matter  up  with  the  Samson  peo- 
ple, which  he  did,  with  the  result  that  on 
September  26,  1916,  the  Samson  Company 
addressed  to  plaintiff  a  letter  In  which  It 
waa  stated  that  at  a  directors*  meeting  it 
was  decided  to  enter  into  such  an  agreement 
if  satisfactory  arrangements  could  be  made. 
The  letter  also  made  tentative  proposals  for 
the  execution  of  a  contract  Plaintiff  imme- 
diately submitted  this  letter  to  defendant  its 
terms  were  dlscus^d.  and  defendant  sug- 
gested that  plaintiff  write  a  counter  pnqposal, 
which  he.  did.  During  this  conversation, 
plaintiff  said: 

"Mr.  Nbns,  would  you  mind  signhig  some 
kind  of  a  simple  agreement  that  in  case  any- 
thing happened  to  us,  yon  having  the  contract  la 
your  name  as  we  have  dlscosaed  It,  I  will  have 
something  to  diow  that  I  have  an  interest  there- 
in r 
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Defendant  replied:  'Y^rtalnly."  PlalntUf 
preiwred  the  Keyes-Nlms  contract  and  it  was 
signed  by  defendant.  Tbe  witness  testified 
that  In  several  conversations  he  bad  with 
defendant  they  had  talked  generally  abont 
how  the  matter  shonld  be  financed.  He  tes- 
tified: 

"I  aUted  to  Mr.  Nimi  that  I  didn't  bare  mon- 
ey enongh  at  that  time  hardly  to  pay  the  ex- 
penses incurred  in  the  sale  of  this  stock,  snd 
that  I  would  have  to  wait  before  I  could  put  in 
any  money,  until  such  time  as  I  had  sold  that 
stock  and  derived  the  commissions  there&om." 

Plaintiff  showed  defendant  a  copy  of  bis 
commission  con^ct  with  tbe  Samson  C!om- 
pauy,  and  witness  stated  that  defendant  said: 

"That  he  was  willing  to  finance  me  until  such 
time  as  I  got  In  retunis  from  the  sale  of  this 
stock." 

A  contract  betwera  tbe  Samson  Company 
and  defendant  was  drawn  np,  and'  plabitlff 
said  be  bad  four  or  five  Interviews  with  de- 
fmdant  in  whicb  Its  terms  were  discussed  by 
them.  The  contract  was  executed  on  October 
2S,  1916.  By  its  terms  deftedant  was  given 
the  rlgbt  to  erect  one  or  more  plants  and  to 
sdl  tractors  tai  certain  detested  territory 
In  the  United  States  and  Canada.  Certain 
^yments  by  defendant  to  t3ie  company  were 
spet^ed,  the  first  being  12,600  to  be  paid  up- 
on the  signing  of  the  contract 

PlalntUf  testified  that,  about  tbe  IBtb  of 
October,  1916.  defimdant  said  to  mm  that  he 
(defendant)  bad  a  friend,  of  the  name  of  Mr. 
Olarite,  wbom  he  bad  taken  the  liberty  to 
Invito  into  tbe  ^tq^oeltlon.  Two  or  three 
days  later  a  meeting  was  held  at  the  Hotel 
Stockton  at  irtildi  were  pceeeDt  plaintiff,  de- 
fendant, and  C.  D.  Clarke.  Aa  to  what  then 
occarred  pUlntlfl  testlfled: 

"There  was  a  general  discnssion  regardfog  dif- 
ferent methods  that  we  ehould  finance  this  com- 
pany in  the  Middle  West,  and  Mr.  Nims  told 
Hr.  CSarke,  In  so  many  Words,  that  I  would  re- 
cdve  from  the  sale  of  the  stock  of  the  Samson 
Company  sometblng  over  110,000;  •  «  *  I 
had  a  10  per  cent  contract  to  sell  $160,000 
worth  of  stock.  I  replied  that  was  true,  and 
followed  that  up  by  stating  that  I  woald  be 
perfectly  willing,  when  that  stock  was  sold  and 
I  would  receive  my  money  from  It,  to  put  in 
any  amount-that  would  be  agreed  upon  by  us 
gentlMDen  at  a  later  date,  five  or  ten  thousand 
dollars.  •  •  «  Mr.  Nims  statsd  to  Hr.  Clarke 
that  he  had  to  take  care  of  me  until  such  time 
as  I  Bold  the  stock  •  *  *  Mr.  Clarke  sug- 
seated  that  he  would  come  in  with  us  and  put 
up  his  third  and  send  a  check  in  a  few  days. 
Mr.  NIms  said,  'Well,  boys,  X  am  gdng  through 
with  it  anyway.'  Mr.  Clarke  says,  'Be  assured 
in  a  few  days  I  am  going  to  come  in.'  *  •  • 
Daring  this  conversation  no  suntion  was  made 
of  the  contract  betwaan  Mr.  Mims  and  mjselt" 

It  further  appears,  and  the  court  found, 
that  on  or  about  October  17.  1016,  and  prior 
to  the  obtaining  of  the  royalty  contract  from 
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tbe  Samson  Slere-Grlp  Tractor  Company.  Oe 
idalntlff  and  defendant,  by  mutual  consent, 
both  offered  to  O.  'D.  Clarke  one-sixth  of  tb^r 
respective  interests,  that  said  Clarke  accept- 
ed said  offer,  and  that  thereupon  tbe  Interests 
of  said  partnership  and  Its  assets  of  said 
Clarke,  plaintiff  and  defendant  were  equal, 
each  acquiring  a  one-third  thereof;  "that, 
during  tbe  month  of  January,  1017,  defend- 
ant without  the  knowledge  or  consent  of 
plaintiff,  agreed  to  return  to  said  Clarke  all 
moneys  which  he  had  theretofore  advanced 
towards  the  aforesaid  partnership  business, 
and  In  return  therefor  the  said  Clarke  agreed 
without  tbe  knowledge  or  consent  of  plain- 
tiff to  assign  to  defendant  his  one-third  in- 
terest in  and  to  said  partnership  and  its 
assets;"  that  during  the  month  of  April,  1917, 
the  said  agreement  between  said  Clarke  and 
the  defendant  was  consummated  In  accord- 
ance with  the  terms  thereof;  and  that  there- 
upon the  said  Clarke  ceased  to  have  any  In- 
terest In  said  partnership  or  Its  assets. 

On  or  about  April  3,  1017,  defendant  sold 
to  the  Samson  Company  his  royalty  contract 
with  the  company  and  received  the  sum  of 
$22,500.  When  plaintiff  learned  of  this  fact 
he  asked  defendant  what  he  was  "to  get  oot 
of  It,"  to  whidi  defendant  replied,  "Too  doot 
get  a  thing." 

Upon  an  accounting,  subsequesit  to  tbe 
trial.  It  was  stipulated  that  defendant  re- 
ceived ?22,500 ;  he  was  credited  with  $2,600, 
the  payment  made  by  him  on  account  of  the 
contract  and  $574.20,  disbursements  made  by 
him,  leaving  net  proceeds  In  his  hands  of  $19,- 
425.80.  Plaintiff  waived  all  claims  for  ex- 
penses and  disbursements  made  by  him,  and 
the  Judgment  In  his  favor  was  for  one- third 
of  said  $10,425.80. 

It  Is  proper  to  say  and  briefly  to  show  here- 
in that  the  defendant's  version  of  the  trans- 
action between  him  and  the  plaintiff  was.  In 
material  particulars,  wholly  at  variance  with 
that  of  the  latter.  The  defendant  testtfled : 
That  It  the  time  of  the  conference  at  the 
Hotel  Stockton,  It  was  understood  that  he 
and  plaintiff  owned  the  contract  Jointly.  "I 
guess,"  he  continued,  'there  Is  no  question 
as  to  Mr.  Keyes  being  a  partner  np  to  that 
time.  Mr.  Clarke  understood  it  so:  so  did  I." 
Referring  to  conversations  leading  up  to  the 
execution  of  the  Keyes-Nlms  contract,  wit- 
ness said  plaintiff  told  him  "that  he  had  a 
contract  with  the  Samson  Company  by  wbldi 
be  would  make  $16,000,  and,  outside  of  a 
thousand  he  wanted  to  pay  on  his  house,  he 
could  put  the  entire  balance  into  the  bnsl- 
ness";  that  as  Ibe  expenses  accrued  each  was 
to  put  in  his  share  of  the  money.  The  wit- 
ness said  that  he  ,told  plaintiff  that  Mr. 
Clarke  was  desirous  of  coming  Into  the  busi- 
ness ;  that  plaintiff  consented  to  Clarke  com- 
ing in  and  "said  we  would  divide  it  three 
ways,  that  we  would  each  put  up  $833.33, 
which  would  have  to  be  paid  to  the  Samson 
Company  wltbin  two  or  tbree  dayB."  Aa 
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to  tbe  meetlDg  at  the  Hotel  Stockton,  which 
defendant  said  was  on  October  ITtb,  be  tes- 
Ufied: 

"It  was  discussed  that  we  would  raise  a  fand 
of  either  five  or  ten  thousand  dollars  each  as  a 
nucleus  upon  which  to  start  our  new  plant.  Mr. 
Clarke  said,  'Mr.  Keyes,  are  you  ready  to  pot 
Dp  this  money  ?*  Mr.  Keyes  says,  'Yes,  I  will 
put  up  my  money  right  off,  rl^t  away.'  •  *  * 
I  aaid,  'Whether  either  one  of  you  go  in  or  not, 
I  have  decided  I  am  gcdng  to  take  on  this  con- 
tract' Hr.  Clarke  said,  'Any  one  who  doesn't 
pat  up  bis  money  doesn't  get  in.*  Mr.  Keyes 
said  that  was  agreeable  to  hin.  He  sanctioned 
that." 

Clarke  and  defendant  each  paid  91,2S0  of 
the  first  payment  of  12,600  to  tbe  Samson 

Company. 

C.  D.  Clarke  testified,  regarding  the  meet- 
ing at  the  Hotel  Stockton,  as  follows: 

"We  discussed  tbe  financing  of  the  contract 
with  the  Samson  Company.  I  said:  'Boys,  I 
am  going  to  pay  this  money  anyhow ;  I  am  go- 
ing to  take  care  of  the  contract.*  And  we  each 
agreed  to  pay  oar  share  at  once ;  that  is  to  say, 
I  ag^ed  and  Mr.  Keyes  agreed.  I  said,  'I  vUl 
take  one-third  of  it*  Hr.  Keyes  said  he  would 
pay  one-third  of  it.  The  matter  of  failure  to 
pay  i^as  brought  np,  and  I  said,  'Who  tails 
drops  out'   Mr.  Keyea  said,  'That  la  O.  K.* " 

Tbe  witness  said  that  defendant  did  not 
say  at  tbe  meeting  that  be  would  carry  plain- 
tiff for  bis  share  of  the  money  that  was  to  be 
paid  upon  tbe  Samson  Company  contract. 

[1]  But,  in  determining  wbetber  the  find- 
ings of  tbe  court  are  supported,  we  are  re- 
quired only  to  look  to  tbe  testimony  pre- 
amted  by  the  plalntlir,  and.  if  suffidttit,  ve 
may  dlsri^rd,  In  sncb  conslderatitm,  any  ad- 
verse abowtng  made  by  tbe  defendant  It 
cannot  be  doubted  tbat  tbe  testimony  of  the 
plaintiff  amply  aopports  all  tbe  vital  find- 
ings made  by  tbe  trial  court ;  benoe.  tbe  fol- 
lov^Uig  must  be  regarded  and  accepted  as 
the  establlBbed  tacts  of  tbe  case:  Tbat  tbe 
Keyes-Nlms  agreement,  as  given  above,  was 
made  and  entered  into  by  and  between  the 
plaintiff' axtd  the  defendant;  that  the  In- 
tention of  tbe  parties,  as  expressed  or  con- 
templated by  said  agreement,  was,  accord- 
ing to  an  admlsBlon  by  tbe  defendant,  to  en- 
ter Into  cf^rtnershlp  with  respect  to  all 
dealings  and  contracts  which  tbey  migbt 
have  or  enter  Into  with  tbe  Samson  Sieve- 
Grip  Tractor  Company,  and  that  they  were 
each  to  have  an  equal  interest  In  such  deal- 
ings and  contracts ;  that,  after  tbe  said 
agreement  had  been  made,  one  Clarke  was 
Invited  to  enter  as  a  third  party  Into  the 
agrennient,  and  upon  the  conseat  of  the 
plaintiff  as  well  as  that  of  the  defendant  did 
Join  the  two  latter  In  the  proposed  arrange- 
ment as  a  party  thereto;  that  Clarke  and 
the  defendant  advanced  their  respective  pro- 
portions of  the  aggregate  amount  of  money 
required  to  carry  out  the  agreement;  and 
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Uiat  the  defradant  agreed  to  advance  the 
plaintiff's  part  thereof  upon  tbe  agreement 
and  understanding  tbat  the  plaintiff,  opoa 
receiving  certain  moneys  be  had  in  pro^iect, 
would  repay  the  defendant  the  money  so  ad- 
vanced for  plaintiff. 

The  theory  of  the  respondent,  and  the  com- 
plaint proceeds  upon  that  theory,  ia  that  the 
relation  between  the  plaintiff  and  the  de- 
fendant as  produced  by  the  agreement  was 
that  of  a  partnership;  and  the  court  below 
so  decided.  Counsel  further  contends,  bow- 
ever,  that  if,  strictly,  the  rdatlon  so  pro- 
duced was  not  that  of  a  partnership,  It  cer- 
tainly was  tbat  of  a  joint  adventure. 

[2]  It  is  obvious  tbat  the  agreement,  as 
originally  formed,  contemplated  tbat  there 
should  be  a  division  between  tbe  plaintiff 
and  the  defendant  of  tbe  profits  derived  from 
the  business  or  enterprise  in  which  they 
agreed  to  Jointly  engage,  and  to  this  extent 
the  relation  created  between  them  by  the 
agreement  bears  the  earmarks  of  a  partner- 
ship, which,  as  defined  by  our  Code,  is  "the 
assoclatioa  of  two  or  more  persons,  for  the 
purpose  of  carrying  on  business  together,  and 
dividing  its  profits  between  them."  Civ. 
Code,  i  2395.  On  the  otber  hand,  tbe  agree- 
ment related  to  a  single  transaction,  viz., 
tbe  procurement  of  a  contrad:  from  tbe  Sam- 
aoa  Company  whereby  tbe  plaintiff  and  de- 
fendant would  be  permitted  and  antbOTised 
to  erect  one  or  more  plants  and  to  sell  said 
company's  tractors  In  certain  designated  ter- 
rltwy  in  tiie  United  States  and  Oanada;  Qte 
plaintiff  and  the  defendant,  as  seen,  to  share 
equally  In  aald  contra<A  and  die  pnrflts  ac- 
cruing tber^om.  It  te  said  by  Ibe  authori- 
ties that  (MM  of  the  distinctions  difler^ttat- 
lug  a  'partnersblp  tram  a  J(^t  adventure  lies 
in  the  fact  that,  while  a  jHurtnersbip  Is  or- 
dinarily formed  for  the  transaction  of  a  gen- 
eral bi^esB  of  a  particular  kind,  a  joint 
adventure  relates  to  a  single  transaction,  al- 
though tbe  latter  may  comprehend  a  busi- 
ness to  be  continued  for  a  period  of  years. 
It  1b  also  said  tbat  another  feature  distin- 
guishing a  partnership  from  a  joint  adven- 
ture is  the  fact  that  a  corporation  incapable 
of  becoming  a  partiwr  may  bind  Itself  by 
contract  for  a  joint  advoiture,  tbe  parposes 
of  which  are  within  those  of  tiie  corporation. 
23  Cyc.  p.  453.  There  are  other  features 
which  differentiate  the  two  relations,  amoog 
which  may  be  mentioned  the  element  of  prin- 
cipal and  agent  which  inheres  in  the  part- 
nership relation,  each  partner  embracing  the 
character  both  of  a  principal  and  agent,  be- 
ing the  former  when  he  acts  for  himself  in 
the  partnership.  Story  on  Partnership,  {  1; 
Jackson  v.  Hooper,  76  N.  3.  Eq.  185,  74  Atl 
130,  135.    In  a  Joint  adventure,  no  one  of 

I  the  parties  thereto  can  bind  the  Joint  ad- 

j  venture, 

li'i]  But  tbere  is  a  considerable  amount 
!  of  law  npon  this  subject,  tbe  dlscnsalon  ol 
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wblcta  here  may  well  be  r^rtled  as  aca- 
demic, since  It  la  a  matter  of  absolutely  no 
consequence,  so  far  as  tbe  decision  of  tbla 
case  is  concerned,  whether  tbe  relation 
created  between  the  parties  to  this  action 
is  that  of  a  partnership  or  a  Joint  adventure, 
or  a  limited  partnership,  which  we  are  In- 
clined to  believe  It  to  be;  for  It  Is  held  b; 
the  cases  that  the  resemblance  betweeo  a 
partnership  and  a  joint  adventure  is  so  close 
that  the  rights  as  between  adventurers  are 
governed  practically  by  the  same  rules  that 
govern  partnerships.  15  BuL  Case  Law,  p. 
500.  Accordingly,  a  Joint  adventurer,  as  a 
partner  In  a  partnership  may  do,  may  au^ 
in  equity  for  an  accounting  of  the  profits 
flowing  from  the  Joint  adventure.  It  la  true 
that  one  party  in  a  Joint  adventure  may  sne 
the  other  at  law  for  a  breach  of  the  contract 
or  a  share  of  the  profits  or  losses  or  a  con< 
trlbution  for  advances  made  in  excess  of  bis 
share,  as  where  the  adventure  has  been 
closed  and  a  part^  thereto  is  entitled  to  a 
sum  certain  as  his  share  ot  the  advoiture; 
but  the  right  thus  to  sue  at  law  does  not 
preclude  a  suit  In' equity  for  an  accounting. 
Rul.  Case  Law,  p.  607. 

[I]  The  complaint  here  proceeds,  as  we 
have  stated,  upon  the  theory  that  the  agree- 
ment betvi-een  the  parties  Involved  tbe  es- 
tablishment of  a  iMtrtnecshlp  relation,  and 
the  court's  dwUdon  was  aocOTding  to  that 
tbeory,  tbe  tnterlocatory  Jadgment  decree- 
ing a  dlssolatioa  of  ^'aald  partnership"  that 
plaintiff  is  oitftled  to  <me-tbi]:d  <tf  the  net 
pnrfits  realised  from  "^id  portnwdilp  busl- 
neas,"  and  that  plaintiff  bare  an  aeeomitliig 
ot  said  "partnership  bnrineat^  to  dettfmine 
the  amount  of  said  net  proflta,  etc.  Ood- 
ceding  that  It  la  difflcnlt  to  determine  wltli 
accuracy  ftom  tbe  ideaded  facts  and  the 
eiid«tee,  or  the  agreement  itself,  wlietber 
the  relation  created  by  said  agreement  was 
a  partnenUp  or  a  Joint  advoitnre  rdatlon, 
still  it  is,  of  course  plain  that  either  <nie  or 
the  other  of  ^ose  relations  is  thus  dlsdoaed, 
and,  since  tbe  enforcement  of  the  rights  of 
tbe  pactlea  may  be  accempUsbed  by  or 
througb  the  agency  of  remedies  i^i^iilcable 
and  pertinent  alike  to  both  relations,  it  is, 
as  alKn'e  suggested,  a  matter  of  no  conse- 
quence here  whether  the  relation  between  the 
parties  be  that  of  a  partnership  or  that  of 
a  JolQt  adventure.  An  accounting  and  a 
termination  of  the  relation  in  either  case 
may  be  had  In  a  proceeding  appropriate  to 
such  relief  in  a  court  of  equity  (Jackson  v. 
Hooper,  supra),  and  therefore,  if  we  assume 
that  the  relatlim  between  tbe  parties  was 
that  of  a  Joint  adventure  rather  than  that 
of  a  partnership,  tbe  decree  herein  comes  as 
clearly  within  the  issues  made  by  the  plead- 
ings as  tbongb  the  complaint  had  specifically 
alleged  that  the  agreement  was  a  Joint  ad- 
venture. It  follows  that,  whether  the  rela- 
tion between  tbe  parties  was  that  of  a  part- 


nership or  that  of  a  Joint  adventure,  the  evi- 
dence, is,  upon  its  face,  soffident  to  have 
warranted  the  court  below  In  finding  and  ad- 
judging, as  It  did  find  and  adjudge,  that  the 
plaintiff  was  entitled  to  one-third  of  the 
profits  realized  from  tbe  Joint  enterttrlse 
which  was  the  subject  of  the  agreement  be- 
tween talm  and  the  defendant  and  to  an  ac- 
counting for  the  purpose  of  determining  Uie 
ertent  or  amount  of  such  profits. 

The  second  point  made  by  the  appellant 
is  that  the  original  partnership,  If  such  It 
was,  whereby  the  plaintiff  and  ^e  defendant 
associated  themselves  together  for  the  pur- 
pose of  securing  the  contract  referred  to 
in  their  written  agreement,  vras  newer 
"launched" — that  is,  the  partnership  as  then 
formed  at  no  time  proceeded  to  or  did  carry 
out  the  purposes  for  which  It  was  organized. 

The  position  of  appellant  with  respect  to 
that  proposition  may  perhaps  tbe  better  be 
stated  in  the  language  of  bis  brief,  via.: 

"In  the  case  at  bar,  the  terms  of  the  two  con- 
tracts were  inconsistent.  There  were  two  par- 
ties to  the  Keyea-Nima  agreement  There  were 
three  parties  to  the  Clarke  agreement  Nothing 
was  said  in  the  Keyes-Nims  agreement  as  to 
what  amount  of  money  each  of  the  parties  was 
to  advance,  or  when.  A  condition  preoedent  to 
obtaining  ao  interest  in  the  Clarke  agreement 
was  the  payment  of  $833.33  forthwith  by  each 
party  who  dusired  to  'come  in.'  Everything  done 
by  appellant  in  protecting  the'  Samson  contract, 
and  snbseqnently  disposing  of  said  contract,  was 
in  paranance  of  the  Clarke  agreement  After 
giving  K^eg  a  reosonable  time  within  which  to 
advance  bis  $833.33,  as  stipulated  in  tb«  Clarke 
agreement,  he  do  longer  considered  that  Keyes 
had  an  interest  io  the  project  If  Keyes  bad  la- 
tcndud  to  rely  on  the  original  Keyes-Nims  agree- 
ment, he  should  have  declined  to  accept  the 
three-cornered  proposition  made'at  the  confer- 
ence at  tiie  Hotel  Stockton  on  October  17, 

This  position  InTolves  an  attack  nptm  tbe 
findings  that  the  interests  of  plaintiff  and 
defendant  in  "such  psrtnerehlp,  as  original- 
ly fimned."  were  equal,  each  being  entitled 
to  tbree-slxtba  Interest,  and  that  on  or  about 
October  17,  191S,  and  prior  to  the  procure- 
ment of  the  royalty  contract  from  the  Sara- 
son  Company,  "plaintiff  and  defendant,  by 
mutual  consent,  both  offered  to  O.  D.  Clarke 
one-sixtfa  of  their  respective  Interests";  that 
Clnrbe  accepted  said  offer;  and  that  there- 
upon each  of  the  parties  to  the  agreement, 
plalntifl^.  defendant  and  Clarke,  owned  a 
one-third  Interest  "In  sold  piirtuershlp"  and 
itB  assets.  It  also  involves  the  question 
whether  there  is  a  variance  between  tbe 
plaintiff's  pleading  and  the  proof;  that  Is 
to  say,  whether  the  agTcement  declared  upon 
by  plaintiff  is  the  agreement  proved. 

It  is  argued  that,  when  Clarke  was  ad- 
mitted into  tbe  partnership  or  association, 
upon  the  terms  tlim  agreed  upon,  viz.  that 
eacb  flbould  contribute  an  equal  amount  to 
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finance  the  ctmcem,  an  entirely  new  contract 
vas  nude  vhlch  saparseded  and  abrogated 
tbe  original  acreement  betweoi  plaintiff  and 
defendant ;  that,  Keyes  having  talted  to  pay 
bis  proportion  of  the  amount  which  It  was 
then  agreed  would  be  necessary  to  carry  oat 
the  purpose  of  tbe  assodatioii,  be  forfeited 
whatever  rights  he  might  have  acquired  In 
the  new  arrangement  or  agreement. 

As  has  been  shown,  the  plulntUF  testified 
and  the  court  found  tbat  when  tbe  agree- 
ment between  him  and  the  defendant  was  en- 
tered into  it  was  agreed  that  he  was  to  share 
equally  in  the  profits  and  that  the  defend- 
ant promised  and  agreed  to  advance  (or 
plaintiff  his  share  of  the  expenses  of  the 
venture  or  partnership  and  also  any  other 
sums  of  money  which  might  become  due 
from  plalntUf  to  the  partnersh^  "until  such 
time  as  plaintiff  would  be  flnandally  able  to 
reimburse  defendant  for  such  advancea." 
The  plalntlCF  testified,  as  seen,  that  such  was 
also  the  understanding  and  agreement  be- 
tween him  and  defendant  at  the  time  Clarke 
was  brought  Into  tbe  arranganent  or  agree- 
ment 

[7]  It  Is  clear  that,  so  far  as  plaintiff's 
right  to  a  share  of  the  profits  realized  from 
the  enterprise  is  coDcerued,  it  Is  Immaterial 
whether  It  be  -  true  or  not  tbat  the  drcnm- 
stance  of  admitting  Clarke  Into  tbe  associa- 
tion or  partnership  worked  a  new  agreement 
which  superseded  and  abr<^ted  the  orlgloal 
ngreemeot  between  Eeyes  and  Kims.  The 
original  agreement  by  Mims  that  he  would 
advance  whatever  earns  of  money  that  might 
become  due  to  the  partnership  from  Keyes 
was  reaffirmed  by  him  at  the  time  Clarke 
entered  Into  the  agreement  as  a  party  there- 
to. Moreover,-  Clarke  was  admitted  Into  the 
partnership,  if  such  It  was,  upon  the  consent 
and  agreement  of  the  plaintiff  as  well  as 
that  of  the  defendent;  hence,  If  It  was  a 
new  agreement.  It  was  one  which  was  made 
by  all  the  parties,  including  the  plaintiff. 
Butt  if  the  effect  of  the  original  agreement 
was  to  cr^te  a  partnership  relation  between 
Keyes  and .  Nlms,  as  we  believe  it  was,  the 
tact  of  the  taking  of  Clarke  Into  such  part- 
nership did  not  CMirtitute  the  making  of 
such  an  agreement  as  woald  tolerate  to  su- 
persede and  abrogate  the  original  agreement 
between  Keyes  and  Nlms.  The  situation, 
upon  Clarke  entering  the  partnership,  was 
simply  this:  Tliat  Keyes  and  Nlms  had  en- 
tered into  an  agreement  of  partnership  for 
carrying  on  a  certain  designated  busdness, 
and,  before  carrying  out  the  purpose  of  tbe 
agreement,  took  Into  tbe  partner^lp,  al- 
ready BO  established  and  fcmned,  another 
party  as  a  partner  ther^n.  There  was  noth- 
ing In  the  terms  o£  the  so-called  "new  agree- 
ment" different  from  those  of  the  agreement 
between  Keyes  and  Nima,  exoei^  that  said 
parties  disposed  of  certain  of  their  Interests 
to  the  new  partner  and  entered  Into  an  on- 
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dastaoding  fliat  sadi  of  Hie  three  ahoold 
contribute  equally  to  the  finandiig  of  the  en- 
terprise, ^onld  share  equally  In  the  profits 
accruing  therefrom,  and  bear  equally  tbe 
burdens  thereof.  In  fact,  no  more  can  be 
said  of  the  effect  of  taking  Clarke  into  tbe 
partnership  than  that  It  was  elth^  a  qualifi- 
cation  of  the  original-  agreement,  to  wblcti 
Keyes  as  well  as  Nlma  actually  subscribed, 
wher^  another  partner  was  taken  In  and 
the  terms  more  definitely  specified,  or  that  It 
was  merely  an  ogreemcait  subsidiary  or  an* 
ciliary  to  the  original. 

Tbe  cases  cited  by  sKtellant  ore  not  in 
point  here  because  tbe  facta  thereof  are  ma- 
terially variant  from  those  of  this  case.  For 
Instance,  in  the  case  of  Black  v.  Hunto-,  169 
Cat.  632, 147  Pac.  48S,  dted  by  aM>eUant,  tbe 
original  agreement,  which  Invcdved  a  com- 
bination or  association  of  the  parties  thereto 
for  the  purpose  of  effectuating  a  sale  of  pai^ 
ticular  tracts  of  land  to  the  county  of  Los 
Angeles,  to  be  used  by  the  county  tor  tbe 
erection  thereon  of  a  hall  of  records,  bad 
been  entirely  abandoned  by  the  parties  aft- 
er a  futile  effort  by  than*  to  make  a  sale  of 
the  properties.  If  appears  that  the  parties 
to  said  agreement  were  <Hie  Hunter  and  tbe 
aK>ellant  Bla<^,  who,  having  learned  that 
Rowan  ft  Co.,  real  estate  brokers,  had  other 
lands  which  they  were  trying  to  s^  to  tbe 
county,  to  be  used  for'  the  same  parpoee,  took 
said  Bowan  &  Co.  in  with  ttiem  and  made 
them  parties  to  their  agreMnent;  tbe  pur- 
pose being  to  put  an  end  to  the  rival  proposi- 
tion of  said  brokers.*  It  was  this  agreement 
that  was  abandoned  because  of  a  failure  to 
make  the  sale.  Subsequently  Hunter  and 
Bowan  &  Go.  entsed  into  a  contract  where- 
by they  agreed  between  themselves  to  se* 
cure  the  right  to  sell  tbe  same  lands  to  tbe 
county  and,  U  socoeasful,  to  divide  eqnalljr 
betwewi  themselves  the  commlsaions  real- 
laed  from  Uie  8al&  The  sale  was  sflBBCted  br 
them,  and  tiJey  received  the  sdpnlated  com- 
missions, irtimsipoii  Black,  who,  was  not  a 
party  to  tlie  second  agreement  bron^^  salt 
to  recover  a  share  of  tbe  commlsstoiu^ 
claiming: 

That  "the  first  contract  was  one  of  copartaer 
ship ;  that  the  second  was  not  a  substitute  for 
it,  but  merely  took  Rowan  ft  Co.  Into  the  trans- 
action as  an  agent  of  the  copartnership;  and 
therefore  the  cancellatiott  of  the  second  contncc 
(and  appellants  admit  that  it  Is  no  longer  in  ex- 
istence) did  not  abrogate  the  original  agreement 
of  Gopartneisliip.'' 

The  SnpreoM  Court,  through  Mr.  JubUgs 
Melvln,  held  that  the  flndtng  that  the  tripar- 
tite agreemmt  had  been  terminated  by  tin 
parties  themselves  and  said  agreeoient  aban- 
doned was  fully  sustained  by  the  evideoca 
And  even  1^^  as  the  aiH>ellant  in  that  cass 
contended,  the  original  agreement  had  not 
been  abrogated  by  the  sebeeqaent  or  trlpar- 
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tlte  agreement  but  wu  a  part  of  tlie  lat- 
ter, the  abandoDtoeat  and  cancellation  of  the 
tripartite  agreement  by  all  three  parties 
thereto  would  necessarily  have  involved  the 
abandonment  and  cancellation  by  aald  par- 
ties of  the  original  agreement. 

Bat  be  that  aa  it  may,  In  this  case  there 
was  not  an  abandonment  of  the  original 
agreement,  by  the  acts  of  the  parties  them- 
selves, aa  was  true  in  the  case  above  consid- 
ered, nor  was  there  any  evidence  or  pretense 
that  the  agreement  to  which  Clarke  became 
a  party  was  independent  of  any  and  all  con- 
sideration of  the  original  contract  Keyes 
had  conceived  and  proposed  the  scheme  to 
jNlras,  who,  in  writing,  agreed  with  the  fop- 
mer  to  enter  upon  its  consummation  with 
him  upon  the  understanding  that  they  should 
share  equally  in  the  profits  resulting  from  It. 
Nims  suggested  to  Keyes  the  advisability  of 
"taking  in  Clarke"  because  the  latter  was 
able  to  assist  In  financing  the  proposed  en- 
terprise, and  In  taking  blm  in,  both  Keyes 
and  Nims  acted  with  reference  to  and  In 
view  of  the  agreement  between  them  as  orig- 
inally formed.  They,  in  other  words,  merely 
brought  Clarke  Into  their  agreement,  as  orig- 
inally formed,  as  a  party  thereto  with  them- 
selves. Indeed,  thm  was  nothing  to  take 
Clarke  in  on  but  the  agreemoit,  for  the  busi- 
ness Itself  to  which  the  agreemeDt  related 
bad  not  be^  started  or  eren  tb«  facUltleB 
for  its  operatkw  obtained  at  that  time. 

The  other  coses  cited  by  the  appellant  In 
their  facts  bear  no  nearer  analogy  to  Hie  to- 
fltant  case  than  does  the  case  of  Blade  t. 
Hunter,  above  crauddwed.  The  prindples 
discussed  In  those  cases  are  tfaertf  n  soundly 
applied,  bat  the  fects  to  vhidb  they  are 
tiiereln  applied  are  entirely  different  from 
those  with  which  we  are  here  oon&onted. 

The  judpnent  is  affirmed. 


We  eoQCur: 
NETT,  J. 


CmPKCAN,   P.   J.i  BUB- 


On  Petition  fbr  Bebearlng. 

HART,  J,  rs]  In  his  petition  for  a  rehear- 
ing the  appellant  calls  our  attention  to  the 
fact  that,  In  our  original  opinion,  we  over- 
looked the  proposition  urged  by  him  in  the 
briefs  that  the  court  below  erred  In  allowing 
the  plaiotlfr  Interest  on  the  latter's  share  of 
the  amount  for  which  the  defendant  sold  the 
royalty  contract  with  the  Samson  Company. 
The  failure  to  consider  the  question  of  In- 
terest was  purely  an  oversight,  and,  as  It  Is 
an  Important  question  herein.  It  should  have 
been  considered;  but  we  do  not  see  the 
nece«slty  of  granting  a  rehearing  for  that 
purpose,  and  we  will  therefore  consider  and 
dispose  of  the  point  on  this  applicatlcm  with- 
out ordering  a  rehearing. 

Counsel  -  for  appellant  take  the  piosltlon 
that  the  demand  declared  upon  by  the  plain- 
tiff waa  uncertain  or  anllqaidated,  and  that 


therefore  it  was  error  to  Indade  In  the  Judg- 
rooit  against  appellant  interest  on  the 
amount  awarded  the  plaintiff  from  the  date 
of  the  sale  and  the  payment  of  the  money  to 
appellant,  which  was  April  3,  1917.  In  sup- 
port of  this  position  there  are  cited  many 
California'  cases,  of  which  the  leading  ones 
are:  Coi  v.  McLaughlin,  76  Cal.  60,  18  Pac. 
100,  9  Am.  St  Rep.  164;  Gasterbrook  v. 
Farqnhareon,  UO  CaL  311.  42  Pac.  811 ;  and 
Edwards  t.  Arp.  .173  Cal.  476,  160  Pac.  661. 

The  reason  for  tbe  denial  of  interest  on  un- 
liquidated demands  Is  said  to  t>e  "that  the 
person  liable  does  not  know  what  sum  he 
owes,  and  therefore  can  be  in  no  default 
for  not  paying."  Cox  v.  McLaughlin,  supra. 
But  it'ls  farther  said  in  that  case: 

"Wo  are  not  prepared  to  say,  in  general  terms, 
that  no  interest  in  any  case  can  be  recovered 
in  an  action  upon  contract  for  an  nnliquidated 
demand.  Mix  t.  Miller,  07  Cal.  356,  decided 
since  the  adoption  of  the  Code,  and  McFadden 
T.  Crawford  [SO  Gal.  662],  decided  previously, 
attest  the  doctrine  that  in  Hiis  state  Interest  Is 
allowable  <m  such  demands  under  some  clrcum- 
Btances.  These  were  cases  in  whldi  the  coa- 
tract  liad  been  fully  performed  by  the  creditors, 
the  fruits  thereof  acc^ted  by  the  debtors  with- 
out objection  and  they  were  clearly  in  default 
and  in  the  latter  case  the  onln  qitetUon  woa  oa 
to  vaiue."    (Italics  oars.) 

nils  language  Is  approvingly  adopted  Into 
the  opinion  In  Basterbrook  v.  Farqnharson, 
110  Cat  317,  42  Pac.  811.  supra. 

In  the  case  of  Roblnsmi  Amarlcan  Fish 
Oo.,  17  Cal.  App.  212.  220,  119  Pac.  388.  391. 
the  defendant  had  agreed  Mth  the  plaintiff 
and  a  number  of  assignees  of  the  latter  to 
purdiase  flsh  from  them,  to  be  delivered  to  the 
defendant  In  the  dty  of  San  rrandsoo.  Ae> 
tion  was  bron^t  by  plaintiff  to  recover  the 
aggregate  sum  of  9819.00,  which  amount  rep- 
resented die  demands  of  the  plaintiff  and  bfa 
eeverai  assignees  fox  flsh  delivered  by  ttiem 
to  defendant.  The  court  awarded  judgmoit 
to  plaintiff  In  tlie  total  sum  sued  for,  together 
with  Interest  tho-eon  at  tbe  legal  rate  of  7 
per  cmt.  per  annum  flrara  Oie  date  of  tbe  de- 
livery of  flie  fish.  In  that  case,  on  appeal,  It 
was  Btrenuonsly  Inateted  that  tbe  demande 
declared  upon  vrere  unliquidated,  and  tbat 
the  trial  ctwrt  therefore  erred  In  allowing  In- 
terest ftfxa  the  date  of  the  delivery  of  the 
flsh.  There  was  a  dispute  tber^  as  to  wheOi- 
er-  tbe  price  a^^ed  upon  for  the  flsh  vnw  a 
cent  and  a  half  or  two  cents  per  pound.  This 
court,  d1^>osing  of  the  question  of  Interest 
In  that  case,  said: 

"There  Is  no  merit  in  the  contention  that  the 
plaintiff  iras  not  entitled  to  Interest  on  tbe  sev- 
eral pleaded  claims  from  tbe  28d  day  of  October, 
IBlO^the  day  on  which  the  flsh  mentioned  hi 
the  complaint  were  sold  and  ddivered  to  appel- 
lant, ^nie  quantity  of  flsh  sold  to  and  received 
by  appellant  and  the  price  to  be  paid  therefor 
were  definitely  fixed  and  known  to  appellant. 
It  was  not  asceasary,  in  other  wor^  to  resort 
to  evidence  In  court  or  to  an  accounting  or 
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an  accord  between  the  parties  to  establish  tli« 
amount  da«.  To  the  contrary,  the  amount  was 
susceptible  of  Bscertainmeot  by  eimple  compu- 
tation. Cox  V.  McLaughlin,  76  Cal,  60,  9  Am. 
St  Rep.  164,  18  Pac.  100,  and  cases  therein 
cited;  Rasterbrook  v.  FarqubarBon,  110  Cal. 
311.  317,  42  Pac.  811;  Courtney  v.  Standard  ; 
Box  Co.,  16  Cal.  App.  600,  117  Pac.  778.  In- 
deed, there  seems  to  have  been  no  dispute  as  to 
tile  Qoantity  of  fish  delivered  to  appellant  by 
MenfC,  and  while  ther«  was  some  controversy  in- 
ToWiog  the  price  per  pound  which  Junta  agreed 
to  pay  therefor— that  is,  whether  the  price 
agreed  upon  was  a  cent  and  a  half  or  two  cents 
per  pound — still  the  total  amount  due  at  either 
price  was  capable  of  ready  ascertainment  by 
mere  computation,  and  therefore  required  no  ac- 
counting to  readi  the  precise  sum  due.  As  is 
said  hi  Coortney  t.  Standard  Box  Co.,  10  Gal. 
App.  600.  117  Fac.  77%  so  It  is  true  here: 
'Whether  interest  lias  been  allowed  upon  the  the- 
ory that  compensation  is  thus  awarded  plain- 
tiff for  the  use  of  hia  money,  past  due  (section 
1917,  Civ.  Code),  or  as  damages  for  defendant's 
(appellant's)  wrongful  withholding  of  said  mon- 
ey from  plaintiff  (section  3287,  Civ.  Code),  in 
either  case  the  allowance  was  perfectly  proper.'  " 

(We  also  call  special  attention  to  the  Court- 
ney Case,  cited  above  In  the  Robinson  Case.) 
It  should  be  stated  that  a  petition  for  a 
hearing  of  the  Robinson  Case  by  the  Supreme 
Court  after  judgment  by  this  court  was 
denied. 

Tlie  comparatively  recent  case  of  Howard 
V.  Hobson  Co.,  176  Pac.  715,  was  an  action  by 
one  broker  against  aoother  to  recover  one- 
half  of  the  amount  in  excess  of  that  tor 
which  certain  real  estate  was  to  be  sold  for 
the  owner;  an  agreement  having  been  en- 
tered into  by  and  between  tbe  brokers  where- 
by they  were  to  divide  equally  between  them- 
selves such  excess  amount  Judgment  went 
for  the  plaintiff,  with  legal  interest  from  the 
date  of  the  sale  of  the  property  by  the  other 
broker.  The  evidence  disclosed  that  the  ex- 
penses Incident  to  the  negotiation  and  con- 
summation of  the  sale  of  the  property  were 
to  be  deducted  from  the  amount  which  the 
brokers  were  to  receive  as  their  compeusa- 
tloo  for  effecting  the  sale.  The  contention  on 
appeal  In  that  case  as  to  interest  was,  among 
other  objections  urged  against  the  allowance 
of  Interest,  that  the  demand  sued  on  was  un- 
liquidated, and  that,  consequently,  interest ! 
was  not  allowable  prior  to  the  date  of  the 
entry  of  Judgment.  That  contention  was-re- 
Jected,  and,  among  other  things,  this  court 
said: 

"As  above  stated,  the  moment  tiiat  the  sale 
of  the  ranch  was  fully  effected  and  completed  by 
the  defendant,  that  moment  tiie  latter  became 
indebted  to  the  plaintiff  in  an  amount  equal  to 
one-half  of  tiie  net  sum  received  by  the  defend- 
ant over  and  above  that  paid  for  the  property 
to  the  owner  of  the  ranch ;  and  at  that  moment 
of  time  the  amount  due  the  plaintiff  became  cer- 
tain and  definite  or  capable  of  becoming  readily 
80  by  the  simplest  of  arithmetical  calculati<H)  Iv 
the  defendant  of  the  difference  between  the  'sz- 
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cen  amount*  and  the  amount  of  the  expoiM 
which  it  was  necessary  for  it  to  incnr  to  nego- 
tiate and  consummate  the  sale.  The  defendant, 
of  course,  knew  precisely  what  the  expense  of 
selling  the  ranch  amounted  to,  and,  of  course, 
knew  the  'excess  amount'  received  by  him  from 
the  sale  over  the  purt^se  price.  The  amount 
due  the  plaintiff,  thwefore,  constituted,  within 
the  meaning  of  the  law,  a  liquidated  demud." 

The  Supreme  Court,  It  should  be  remarked, 
denied  a  hearing  In  that  ease  after  Judgment 
In  this  court 

[I]  In  the  present  case  the  defendant,  a^ 
cording  to  the  flndlngs,  which  are  sufBcient- 
ly  supported,  became  indebted  to  the  plaintiff 
fn  the  sum  to  whldi  the  latter  was  entitled 
as  a  partner  the  moment  that  he  (defendant) 
sold  the  royalty  contract  and  received  the 
money  therefor.  The  plaintiff,  It .  Is  tree, 
sued  for  one-half  of  the  amount  received  by 
the  defendant  for  the  royalty  contract, 
while  the  court  awarded  him  one-third  of  the 
amount  only.  But  this  did  not  make  the  de- 
mand uncertain  or  unliquidated.  The  de- 
fendant,  it  appears,  at  all  times  had  control 
and  management  of  the  enterprise.  He 
knew  whether  Clarke  had  or  had  not  paid 
over  his  share  of  the  amoant  agreed  upon  as 
the  necessary  total  amount  to  launch  the  en- 
terprise The  ptelntlfr  appears  to  have  bad 
very  little  knowledge  of  what  was  going  on 
in  the  prosecution  of  the  ends  of  tbe  copart- 
nership, and  it  is  probable,  having  heard  that 
Clarke  had  withdrawn  from  the  concern,  that 
he  sued  on  the  theory  that  Clarice  had  never 
paid  over  his  share  of  the  working  capital  of 
the  firm,  and  was  therefore,  as  a  matter  of 
fact,  never  a  partner,  and  hence  concdved 
that  he  was  entitled  to  one-half  of  the  profits 
of  the  raterprise,  or  of  the  amount  for  which 
the  defendant  sold  the  royalty  contract  But 
whether  the  defei^ant  was  entitled  to  one- 
half  of  the  amount  received  for  the  royal^ 
contract  or  to  one-third  only  is  entirely  Im- 
material, so  far  as  the  question  of  interest 
Is  concerned.  The  defendant  fcnew,  as  we 
may  assume  from  the  findings,  tiiat  the  plain- 
tiff had  an  interest  In  the  partnershitt' 
that  interest  was  was  a  disputed  auesUon  be- 
tween them,  but  it  was  either  a  one-half  or  a 
one-third  interest.  As  to  this,  thai,  the  only 
question  to  be  determined  was  as  to  the  ex- 
t^t  of  the  plalntifrs  Interest  Whether  It 
was  found  to  be  one^lf  or  only  cme-Udrd, 
In  either  case  the  donand  was  certain,  defi- 
nite, and  liquidated. 

The  cases  hbldlng  that  Interest  Is  not  a^ 
lowable  are  where  the  demand  is  baaed  upm 
a  qnantom  valebat  or  a  quantum  mmdt,  b 
whldi  it  most  be  determined  apan  the  evi- 
dence what  the  amount  Is,  ot  where  the 
amount  the  demand  must  be  detomined 
by.  an  accounting  or  by  an  examination  of 
numerous  accounts  and  oonnterclaiin&  This 
is  not  such  a  case,  as  we  have  diown.  ^ 
stated,  the  amount  oC  the  demand  boe  ffi> 
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ascertainable  by  a  mere  determination  of  the. 
question  whether  the  plaintiff's  Interest  was 
one-half  or  only  one-third  In  the  partnership, 
and  the  defendant  himself,  if  he  knew  the 
plalntHT  had  any  Interest  at  all,  knew  wheth- 
er It  was  the  one  or  the  other.  Therefore, 
when  we  consider  the  reason  upon  which  la 
founded  the  rule  that,  generally  speaking.  In- 
terest will  not  be  allowed  on  an  unliquidated 
demand  prior  to  the  date  of  the  entry  of 
judgment  therefor,  viz.,  "that  the  person  li- 
able does  not  know  what  sum  he  owes,  and 
therefore  can  be  In  no  default  for  not  pay- 
ing," we  readily  perceive  that  the  demand 
sued  on  here  does  not  come  within  that  rule; 
that  is,  that  it  is  not  unliquidated  in  the 
sense  that  interest  is  not  payable  upon  It 
from  the  date  the  money  was  received  by  de- 
fendant. 

The  case  of  Easterbrook  t.  Farquharson, 
supra,  cited  by  the  appellant,  was  where  the 
plaintiff  leased  to  the  defendant's  assignor 
certain  real  property,  upon  which  the  lessor 
was  to  and  did  erect  a  building,  under  an 
agreement  that  on  the  last  day  of  the  term  of 
the  lease  the  lessor  would  pay  the  lessee  two- 
flilrds  of  the  appraised  value  of  the  building, 
to  be  ascertained  by  three  appraisers,  one  of 
whom  was  to  be  selected  by  the  lessor,  one 
by  the  lessee,  and  the  third  by  the  two  so 
selected.  The  two  appraisers  appointed  by 
the  parties  failed  to  select  a  third,  and 
themselves  failed  to  agree  upon  the  value  of 
the  building.  Some  six  months  thereafter, 
nothing  further  having  been  done  In  the  mat- 
ter of  the  appralsAnent  of  the  value  of  the 
building,  although  the  lessor  and  lessee  In 
the  meantime  had  considerable  negotiations 
looking  to  an  adjustment  of  the  matter,  the 
lessor  brought  suit,  setting  forth  the  facts 
and  the  impracticability  of  securing  an  ap- 
praisement by  the  scheme  agreed  upon  by 
him  and  the  lessee,  averring  hia  readiness  at 
all  times  to  pay  the  defendant  (lessee)  two- 
thirds  of  the  ca^  value  of  the  building,  and 
aslUng  the  court  to  determine  the  value  of 
the  building  at  the  date-  of  the  termination 
of  the  lease,  and  so  fli  the  amount  due  from 
him  to  defendant.  The  trial  court  found 
the  value  of  the  building,  and,  while  in  Its 
findings  It  did  not  fix  upon  the  plaintiff  or 
bis  appraiser  the  responsibility  for  failure  to 
agree  upon  an  appraisement,  nevertheless  al- 
lowed Interest  on  the  amount  found  to  repre- 
sent the  value  of  the  building  from  the  date 
of  the  termination  of  the  lease.  The  Su- 
preme Court  held  that  the  allowance  of  in- 
terest from  the  date  of  the  termination  of 
fibe  lea^  was  erroneous,  and  said: 


"To  entitle  respondent  to  Interest  as  damages 
be  most  bring  himself  witbin  the  terms  of  sec- 
tion 3287  of  the  Civil  Code.  That  section 
awards  interest  to  every  person  who  is  entitled 
to  recover  damages,  certain,  or  capable  of  being 
made  certain,  by  calculation,  where  tiie  rlgbt 
of  recovery  is  vested  In  him  upon  a  particular 
day.  But  damages  are  the  compensation  for  tbe 
unlawfol  act  or  omission  of  another  (Oiv.  Code. 
S  3281),  and,  as  has  been  said,  appellant  bad 
been  guilty  of  no  wrong.  He  went  into  conrt 
asking  a  settlement  of  his  account  with  respond- 
ent, and  undo-  section  1917  of  tbe  Civil  Code 
the  sam  bore  Interest  on^  from  tlu  day  of  its 
judicial  ascertainment" 


It  is  plainly  manifest  that  the  above  case 
is  not  In  point  here,  and  is  no  authority 
against  the  allowance  of  interest  In  the  pres- 
ent case  from  the  date  the  right  of  recovery 
was  vested  In  the  plaintiff,  which  was  the 
time  when  tbe  defendant  received  ttie  money 
for  the  royalty  contract 
•  It  la  not  necessary  to  review  the  case  of 
Edwards  v.  Arp,  173  Oal.  476,  160  Pac.  561, 
supra,  also  cited  by  appellant  In  tbe  petition; 
it  being  only  necessary  to  say  that  in  its 
facts  it  presents  an  entirely  different  situa- 
tion upon  the  question  of  interest  from  that 
we  find  here. 

[10]  The  appellant  fnrOier  asks  in  his  pe- 
tition that  the  case  be  reopened  for  a  far- 
ther review  of  questions  considered  in  Qie 
original  opinion.  We  are  satlsfled  with  tbe 
views  expressed  and  the  oonclusion  announc- 
ed In  the  former  oi^nioii  aa  to  tbe  legal  na- 
ture of  the  agre^ent  between  tbe  parties 
hereto  and  the  effect  of  making  Clarke  a  par- 
ty  to  said  contract  We  may  repeat,  though, 
what  we  have  already  said,  that  we  do  not 
consider  fbat  tbe  contract  sned  on  Is  at  vari- 
anoB  with  tbe  one  iffOTed.  The  fact  merely 
Is,  according  to  tbe  Tesolt  readied  by  the 
trial  court  from  tbe  proofs,  (bat  tbe  plaintiff 
sned  upon  the  theory  that  be  had  a  larger  in- 
terest in  a  partnership  Oian  he  in  fact  was  em- 
titled  to.  ^ns  tbe  sltuaUon  Is  the  same  as 
where  a  party  sues  for  a  certain  sum  alleged 
to  he  due  under  a  contract  with  tbe  defend- 
ant, bat  tbe  prwtf  abows  tbat  be  Is  ontltled 
to  Judgment  for  a  less  sum  than  that  demand- 
ed by  bla  complaint  Sndi  a  result,  of 
course,  does  not  mean  that  tbe  plaintiff  sued 
on  one  contract  and  proved  end  recovered  on 
anottaer. 

Tbe  petition  for  a  r^earli^  Is  denied. 


We  concur: 
NETT.  J. 


CHIPMAN,   P.   J.:  BUR- 
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MORGAN  et  al  T.  DIBBLB  et  aL  (GiT.  2887.) 

(District  Court  <rf  Appeal.  Fixat  District,  Divi- 
sioQ  1,  California.    Sept.  2,  19U.) 

1.  TbIAI.  <t»39&— iNCONBISTEm  FINDUIQB  IK 
8P£CmO  PEBfOKUANCE  SUIT. 

In  action  tor  .specific  performance  of  con- 
tract for  sale  of  land,  a  finding  that  the  por- 
cbase  price  was  excessive,  and  tiie  contract  in- 
equitable, was  fataHy  incDnsistait  with  a  find- 
ing that  pDrdiaaeis  bMA  teoeived  adeqnate  con- 
sMeratioii  for  agreement  and  tbat  agreement 
vas  jnst  and  reasonable. 

2.  Specipio  febtoucancb  <^s>49(2)— Unbba.' 
bonabxjbne8s  of  contbaoi  bb0au8s  qt  ex- 
cessive puechase  pbice. 

Under  Civ.  Code.  {  3391,  oootroct  for  sale 
oi  land  proTioing  for  an  ezceaaiva  purchase 
price,  and  being  therefore  inequitable,  will  not 
be  specifically  enforced ;  since  specific  perform- 
ance will  not  be  granted  unless  contract  was 
just  and  reasonable  and  tlie  oondderatlon  ade* 
qoate. 

8.  SPECmO  PKBFOBICAROX  «B»128(1)— OEANT 
OP  DAMAOBS  UPON  DBNTIlfO  PEETOSUANCB. 

Where  contract  (or  sale  tA  land  was  valid 
bnt  ineqaitable,  equity  in  refusing  to  grant 
specific  performance,  because  contract  was  not 
just  and  reasonable  and  the  consideration  ade- 
quate, cannot  grant  vendor  damages  for  expenses 
incurred  in  order  to  fulfill  their  part  of  con- 
tract ;  since  equity  has  do  right  to  afford  relief 
unless  case  is  one  for  equitable  interposition. 

4.  VbNDOE  AND  PUBOHA8CE«Ba8S0-^)XP»BB8 
NOT  EECOVEEABU  POE  BBBACH  Or  OOHTBAOT 

BT  VENDEE. 

Under  Civ.  Code,  {  8307,  expenses  incurred 
by  vendors  in  order  to  perform  their  part  of 
the  contract  are  not  recoverable  items  of  dam- 
ages for  breach  of  contract  by  vendee.  , 

C.  SFECmO  PEBFDBMANOB  «=a2S(2)  —  DENIAL 
WABBAHTED  BT  DNC£BIAINTT  OF  OONTBACT. 

Contract  for  sale  of  land  providing  for  as- 
sumption by  purchaser  of  mortgages  on  land, 
but  being  uncertain  as  to  the  property  includ- 
ed in  the  mortgages,  the  parties  to  whom  and 
by  whom  executed,  whether  already  executed  or 
to  be  executed,  the  terms  of  the  notes  or  other 
evidence  of  indebtedness  to  be  given,  if  any, 
the  matter  of  partial  payments,  and  whether 
mortgagea  did  actually  or  were  to  date  from 
the  date  of  their  execution,  or  from  the  date 
of  the  contract,  held  so  uncertain  aa  to  war- 
rant denial  of  specific  performance. 

6.  Covenants  «=»3— Uncebtaintt  op  pboti- 
sion  as  to  biqht  of  wat. 

Provision  of  land  contract  that  vendors 
shall  "give  a  right  of  way  for  a  pipe  lin^  from 
Fifth  street  over  the  eastern  boundary  of  five- 
acre  lot  3"  held  BO  indefinite  as  to  amount  to 
no  covenant  at  all. 

7.  VENDOB  and  FtlBCHASEB  «»60  —  ESCBOW 
XN8TBDCTI0NB  NOT  PABT  OP  OBIOINAI.  UNO 
OONTBACT. 

Instrument  prepared  by  title  company  with 
whom  deeds  were  to  be  left  in  escrow,  consist- 
ing of  inetructions  to  the  company  and  not 


signed  Twdor  oatll  after  nqriratlon  «t  peri- 
od within  which  the  contract  could  be  conauitt- 
mated,  and  after  vaidora  bad  withdrawn  that 
deed  and  certified'  of  title  from,  the  escrow, 
was  not  a  separate  agreemmt  of  sale  w  a  sup- 
plemental part  f>f  the  first  agreement. 

fi,  SPBOIIIO  PKEFOUCARCB  «S>B4— FlKIUKa  OF 
CODBT  AS  TO  ABILXIX  OP  VEHDDBB  TO  FEB- 
rOBK  BBBOHEOUS. 

Where  mortgage  on  land  waa  not  fbr  term 
provided  in  agreement,  and  where  land  was 
subject  to  public  easements,  which  could  not  1m 
removed,  and  where  vendors  executed  a  lease  on 
the  property  extending  bey^md  the  time  when 
the  property  was  to  be  exchanged  for  that  of 
purchasers,  court  was  not  warranted  in  find- 
ing, in  vendor's  action  for  specific  performance, 
tbat  vendors  had  iterformed*  or  were  in  a 
position  to  perform,  all  the  terms  oi  the  con- 
tract, 

9.  Vbndob  and  pubohasbb  «s>143-^uechas- 

EB'S  KHOWUBDim  OP  BAMCIOCWia  Oir  ULHD 
HOT  A  WAIVES. 

Where  land  contract  required  vendor*  to 
foznish  good  title,  except  as  to  specified  in* 
cumbrances,  as  a  condition  of  the  sale,  even  ac- 
tual knowledge  by  purchasera  of  public  ease- 
ments upon  land,  which  could  not  be  removed, 
would  not  l>e  deemed,  while  contract  remained 
execntory,  to  imply  a  waiver  of  aubstantial  ful- 
fillment of  the  eonditiim  of  title. 

10.  VXNDOB  AKD  PUBOHABEB  ^3»119  — PUB- 
CHASXB'B  BXQBT  to  BE80IITD  ON  INABIUTT 
TO  FUBNI8H  GOOD  TmJE. 

Where  vendors  agreed  to  famish  good  title 
as  a  condition  of  the  sale,  bnt  could  not  com- 
ply therewith  because  of  public  servitudes  up- 
on land,  which  could  not  be  removed,  pur- 
diasers  were  entitled  to  rescind  contract  at  any 
time;  the  title  being  incurably  defective  by 
reason  of  the  public  s^vitudes. 

Appeal  from  Superior  Court,  San  DleRO 
County;  W.  A.  Sloane,  Judge. 

Action  by  Joseph  B.  Morgan  and  others 
against  Horace  P.  Dibble  and  otb^v.  Judg- 
ment for  plolntitrs,  and  dtfendants  appeeL 
Reversed. 

L&eoy  A.  Wrl^t  and  Thomas  D.  McLean, 
both  of  San  Diego,  fbr  appellants. 

Henry  A.  Hunter,  of  Long  Beach,  for  le- 
spoodents. 

WASTE,  P.  J.  This  is  an  action  to  revise 
and  spedflcally  perform  an  agreemeot  for  the 
sale  and  purchase,  or,  more  properly  speak- 
ing, an  exchange,  of  real  estate,  and  for  dam- 
ages, In  the  event  spedflc  performance  can- 
not be  tiad.  Plaintllfs,  so  they  allege,  agreed 
to  sell,  and  the  d^endants  agreed  to  buy.  * 
tract  of  land  In  Imperial  county,  and  certain 
shares  of  stock  of  Imperial  Water  Company, 
No.  1,  located  on  said  land  and  appurtenant 
thereto,  for  the  sum  of  $^,700.  As  part  pay- 
ment of  the  purchase  price  the  defendants 
agreed  to  convey  to  plaintiffs  real  property  In 
San  Diego  county,  which  plaintiffs  agreed  to 


^;»ror  other  csEes  see  same  topic  and  KSY-NUUBER  In  all  Kv-Numbered  Digests  and  Indexea 


Digitized  by 


Google 


MORGAN  T.  DIBBLE 


705 


accept  at  the  mutually  agreed  price  of  $6,000. 
As  another  part  pajrmeDt  of  the  purchase 
price  defendants  agreed  to  assume  a  first 
mortgage  of  16,000*  payable  on  or  before  Au- 
gust 1,  1014,  ^th  Interest  at  the  rate  of  8 
per  cent,  per  annum,  payable  semiannually, 
which  plalntflJFa  agreed  to  execute  upon  the 
Imperial  county  property.  As  the  balance  of 
the  purchase  pri&e  the  defendants  agreed  to 
assume  a  second  mortgage  on  the  same  prop- 
erty, made  payable  to  Bert  Morgan,  one  of 
the  plaintiffs.  In  the  sum  of  919,700,  payable 
on  or  before  10  years  from  date,  with  interest 
at  the  rate  of  7  per  cent-,  payaUe  semiannu- 
ally. 

The  contract  was  to  be  performed  within 
60  days  from  its  date. 

The  contract  contained  a  stipulation  that 
the  Imperial  valley  ranch  should  he  free  and 
clear  of  all  Incumbrances,  other  than  the  two 
mortgages  just  noted,  except  the  last  install- 
ment of  taxes  for  the  fiscal  year  1914-15.  In 
this  connection  plaintiffs  alleged  In  their 
complaint  that,  at  the  time  of  the  execution 
of  the  contract,  It  was  mutnally  agreed  and 
understood  that  the  Imperial  county  proper- 
ty should  be  conveyed  by  the  plaintiffs  sub- 
ject to  rights  of  way  then  existing  diereon, 
but  that,  throng  Inadvertraice  and  mistake, 
the  agreement  failed  to  so  express  the  true 
agreement  of  the  parties. 

The  plaintiffs  alleged  tb^  readiness  and 
ablUty,  at  all  times,  and  full  performance  on 
their  part,  but  that  defendants  had  refased 
to  comply  with  the  terms  of  the  agreement ; 
that  the  consideration  for  the  agreement  was 
adequate,  and  the  same  was,  as  to  the  defend- 
ants, just  and  reasonable.  The  defendants, 
answerlnsb  admitted  the  execution  of  the 
afsreemept,  but  denied  that  it  constituted  a 
valid  contract  of  sale ;  denied  that  the  right 
of  way  clause  was  the  result  of  mistake  or 
Inadvertence ;  denied  performance  on  the 
part  of  the  plaintiffs;  and  denied  that  the 
consideration  for  the  agre«n^t  as  to  them 
was  adequate,  or  that  the  contract  was  rea- 
sonable or  just.  It  was  alleged  in  the  answer 
that  the  mlods  of  the  parties  never  met.  In 
the  execution  of  the  agreement;  that  it  had 
been  abrogated  by  other  proposals  and  offers, 
never  accepted  by  .  defendants ;  that  plain- 
tiffs by  their  acts  had  worked  a  rescission  of 
the  contract,  which,  it  was  further  alleged, 
had  been  obtained  by  fraud,  and  misrepre- 
sentation, as  to  the  value  of  the  Imperial  val- 
1^  ranch,  the  character  and  nature  of  Its 
surface,  and  of  Its  soil,  and  Its  adaptability 
for  irrigation  and  subdivision  purposes. 

Tlie  trial  court  found  that  the  contract  of 
sale  was  made,  as  alleged  by  plaintiffs,  and 
that  subsequently  an  agreement  supplemen- 
tal to  and  a  part  of  the  original  contract  was 
entered  into  by  the  parties.  In  Its  findings 
It  construed  tbe  two  agreements  together  and 
thereafter  refers  to  them  as  the  "agree- 
naeots."  This  supplemental  agreemrat  will  be 
referred  to  hereafter  as  the  "escrow  Instmc- 
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tlons.**  The  court  made  no  finding  on  tbe 
l^e  raised  by  the  pleadings  as  to  the  mis- 
take alleged  to  have  been  made  in  tbe  origi- 
nal contract  relative  to  the  rights  of  way, 
but  did  find  that  the  assent  of  tbe  defendants 
to  the  agreements  was  not  obtained  by  tbe 
misrepresentation  of  the  plaintiffs,  nor  under 
tbe  influence  of  any  mistake.  It  fUrthnr 
found  that  the  paalntUfft  bad  poformed,  or 
offered  to  poifQnn,  ^1  on  their  part  to  be 
done,  and  that  they  at  all  times  had  been  rea- 
dy, willing,  and  able  to  bo  do^  ,bnt  that  de- 
fendants had  on  thdr  part  reftased.  The 
sufficiency  of  the  evidence  to  siqtport  these 
findings  will  be  considered  later. 
[1]  Continuing,  the  court  found  that — 

"Ekefendants  herein  have  received  an  ade- 
quate consideiation  for  sidd  agreements,  and 
that  said  agreements  were,  and  now  are,  as  to 
said  detendants,  Just  and  reasonftbte.** 

Aftw  otbsr  decIaratlOD  of  tatiU,  tbe  court 
then  finds: 

"That  the  land  agreed  to  he  sold,  and  por- 
chased  by  said  defendants,  under  said  agree- 
ments, was,  and  is,  worth  a  sum  less  than  the 
som  of  $30,000,  as  specULed  In  said  agreements, 
and  that  said  price  is  excMsiv^  and  the  con- 
tract ineqoitable,  and  tiut  on  account,  and 
S(^y  by  reaa(Hi  thereof  specffle  performance 
should  be  denied  to  plaintiffs." 

These  finings  are  fatally  Inconsistent. 
■  The  court  also  found  that  plaintiffs,  rely- 
ing on  the  agreements  entered  Into  between 
themselves  and  defendants,  had,  "In  order  to 
fulfill  their  part  of  said  contract,  necessarily 
Incurred  certain  expense^  as  follows":  cer- 
tificate of  title  to  their  land,  $150 ;  commis- 
sion for  obtaining  the  loan,  covered  by  the 
first  mortgage  to  be  assnmed  by  defendants. 
$100;  and  for  tbe  agenfs  commission  for 
making  the  sale,  or  exchange  of  the  property. 
$1,200— all  to  tbelr  damage  in  the  sum  of 
$1,450.  As  concluslm  of  law  the  court  found 
that  plaintiffs  were  not  m'tltled  to  specific 
performance,  but  were  entitled  to  judgment 
against  defendants,  and  each  of  them,  for  the 
sum  of  $1,400,  and  costs  of  suit.  Sudh  Judg- 
ment  was  thereupcm  entered,  and  defendants 
appeal.  No  appearance  was  made  in  this 
court  on  the  part  of  respondents,  and  no  brief 
has  been  filed  in  their  behalf,'  although  the 
transcript  on  appeal  was  filed  February  1, 
1917,  and  appellant's  opening  brief  was  filed 
within  30  days  thereafter,  as  required.  Such 
palpable  neglect  on  the  part  of  those  suppos- 
edly Interested,  In  the  matter  in  litigation, 
leads  us  to  assume  that  they  have  no  faith 
in  13ie  righteousness  of  the  Judgm^t  secured 
by  them  In  tbe  lower  court.  Our  examina- 
tion of  the  record  lends  confirmation  to  this 
conclusion. 

[2-4]  The  trial  court  having  found  that  the 
land  agreed  to  be  sold  to  defendants  was 
worth  less  than  tbe  sum  agreed  to  be  paid, 
and  that  the  price  <tf  |SO,000  vnts  excessive. 
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and  the  contract  therefore  Ineaoltable,  wu 
correct  in  denying  plaintiffs  a  decree  In  spe- 
cific iKrfonnance.  Bnch  a  decree  cannot  be 
supported  In  the  absence  of  a  finding  that  the 
contract  was  Just  and  reasonably  and  the 
consideration  adequate.  GIt.  Code,  |  8391; 
Gibbons  t.  Tosemlte  Lumber  Co.,  172  Cal. 
714,  716,  168  Pac.  196.  Appellants  contend 
that  under  the  findings  the  court  should  not 
hare  awarded  the  plaintiffs  damages.  There 
are  contracts,  perfectly  valid,  whidi  a  court 
of  equity  will  not  set  aside  for  any  unfair- 
ness, but  which  are  so  unfair  that  specific 
performance  will  not  be  decreed.  White  v. 
Sage,  148  CnL  61S,  615,  87  Pac.  193.  In  sndi 
cases  the  party  is  left  to  his  remedy  at  law. 
Agard  t.  Valencia,  89  Cal.  292,  302 ;  Prince 

Lamb,  128  Gal.  128,  129,  60  Pac.  689.  The 
right  to  pecuniary  compensation  In  lieu  of 
spedflc  performance  "assumes,  of  course,  a 
sufficient  contiiict,  performance  or  an  offer  to 
perform  by  the  plaintiff,  and  every  other  ele- 
ment requisite,  on  his  part,  to  the  cognizance 
of  his  case  in  chancery."  Milkman  t.  Ord- 
way,  106  Bfass.  232,  254.  There  is  no  author- 
ity for  holding  that  equity  can  grant  damag- 
es unless  some  case  of  equitable  relief  Is 
made  out  also,  to  which  the  damages  would 
be  applicable  or  subsidiary.  Bourget  t.  Mon- 
roe, 58  Mlcb.  563,  566,  25  N.  W.  814.  An  ac- 
tion to  recover  damages  In  lieu  of  fq>ectfic 
performance  lies  not  at  law,  but  in  equity, 
for  the  right  to  such  damages  depends  upon 
the  right  to  specific  performance,  and  is  not 
available  until  the  latter  is  establl^ed. 
Cooley  V.  Lobdell,  153  N.  T.  596,  603,  47  N.  R 
783.  A  court  of  equity  will  not  grant  pecu- 
niary compenaatlon,  in  lieu  of  ^)eclBc  per- 
formance, unless  the  case  presented  Is  one 
for  equitable  interposition.  Marks  v.  Gates, 
164  Fed.  481,  83  C.  C.  A.  321.  14  L.  R.  A.  (N. 
S.)  317,  321,  12  Ann.  Cas.  120.  "In  other 
words,  the  ancillary  power  to  award  compen- 
aatory  damages  can  only  be  exercised  in  a 
case  where  the  equitable  relief  prayed  for 
might  have  been  given."  Clark  v.  Rosarlo 
Mining  &  Milling  Co.,  176  Fed.  180,  189,  99 
C.  G.  A.  534,  543.  Judgment  for  damages 
therefore,  should  not  have  been  entered 
against  the  defendants.  Furthermore,  the 
items  of  the  damages.  Included  in  the  court's 
findings,  as  the  basts  for  the  Judgment,  do 
not  fall  wlfhln  the  provisions  of  section  3307 
of  the  Civil  Code,  which  provides  the  meas- 
ure of  damages  caused  by  breach  of  an  agree- 
mpnt  to  purchase  an  estate  in  real  property. 

[i]  The  original  agreement  of  sale  falls 
short  of  the  requirements  necessary  to  sup- 
port an  action  Id  specific  performance,  which 
can  only  be  granted  when  the  contract  Is  defi- 
nite and  certain.  Meyer  v.  Lincoln  Realty 
Co.,  14  Cal.  App.  756,  757,  113  Pac.  333 ;  Mln- 
turn  V.  Baylls,  33  Cal.  129.  It  is  not  definite 
and  certain  in  all  its  terms.  The  agreement 
provides  that  the  defendants  shall  "assume  a 
first  mortage  of  five  thousand  dollars  due 
on  or  before  five  yean  tram  date.  It  being 


further  understood  that  no  paym^t  ahall  be 
made  on  the  principal  until  at  least  one 
year  shall  hare  elapsed,  and  any  paymeot 
shall  be  made  on  any  regular  Interest  pay 
day.  Interest  on  said  15,000  to  l>e  at  the 
rate  of  8  per  cent,  payable  semiannually,'* 
and,  further,  the  defendants  shall  "assume  a 
second  mortgage  made  payable  to  Bert  Mor- 
gan of  $19,700,  payable  tm  or  before  ten  years 
from  date  interest  payable  at  7  per  cent,  per 
annum  payable  semiannually."  While,  as 
was  said  in  Carr  v.  Howell,  164  Gal.  372,  37S, 
97  Pac.  886,  888,  "the  fact  that  mortgages 
sometimes,  or  even  usually,  contain  other 
terms  and  covenants  than  those  here  pre- 
scribed, does  not  render  the  contract  uncer- 
tain," we  are  of  the  <^inlon  that  there  U 
such  a  dearth  of  facts  In  the  contract  here 
under  consideration,  relative  to  the  property, 
Included  In  the  mortgages,  the  parties  to 
whom  and  by  whom  executed,  whether  al- 
ready executed  or  to  be  executed,  the  terms 
of  the  notes  or  other  evidence  of  indebted- 
ness, to  be  given,  If  any,  the  matter  of  par- 
tial payments,  and  whether  said  mortgages 
did  actually  or  were  to  date  from  the  date 
of  their  execution,  or  from  the  date  of  the 
contract,  as  to  render  the  contract  uncertain 
In  that  particular. 

[C]  The  provision  In  the  contract  that  the 
plaintiffs  shall  "give  a  right  of  way  for  a 
pipe  line  from  Fifth  street  over  the  easteiii 
boundary  of  five-acre  lot  8"  is  so  indefinite  as 
to  amount  to  no  covenant  at  all.  The  fur- 
ther stipulation  that  "this  agreemrat  la- 
dudes  an  option  by  which"  plaintiffs  "may 
purchase  lot  6  of  block  146  during  the  next 
six  months  for  the  sum  of  four  thousand  dol- 
lars to  be  deducted  from  the  sectmd  mort- 
gage," is  likewise  uncertain. 

[7]  The  document  whltfh  the  parties  direct 
the  abstract  ctmipany  to  use  "as  your  Instruc- 
tions for  this  exchange"  cannot  in  our  judg- 
m^t  be  considered  as  a  separate  agreement 
of  sale,  or  a  supplemental  part  of  the  first 
agreement.  The  instructions  were  prepared 
by  the  title  company,  according  to  the  evi- 
dence of  plaintiff  J.  B.  Morgan,  "for  the  pur- 
pose of  carrying  out  the  contract,"  and  in  ex- 
press terms  "relate  back  to  date  of  August  1st 
to  correspond  with  a  certain  agreement  ot 
sale  and  purchase  made  and  entered  into  on 
said  last-mentioned  date  between  the  parties 
hereto."  They  were  not  signed  by  respondeat 
Joseph  B.  Morgan  until  some  time  after  tbe 
expiration  of  the  60-day  period  within  which 
the  contract  of  sale,  or  exchange,  could  be 
consummated,  and  after  the  respondents  bad 
withdrawn  their  deed  and  certificate  of  title 
from  the  escrow.  The  respondents  and  be 
had  utterly  failed  to  reach  on  agreement  re- 
specting a  number  of  matters  connected  with 
the  transaction,  which  they  had  made  sub- 
ject to  treaty  and  further  negotiation  after 
tbe  signing  of  the  original  agreetnent  His 
object  in  signing  the  instructims  appears  to 
have  be^  the  result  ot  a  belated  attempt  to 
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pTit  defendants  In  defanit  for  foiling,  as  plain- 
tiffs at  first  ccoitended,  and  alleged  In  tbelr 
original  complaint,  to  carry  out  the  terms  of 
the  escrow  InstmctlonB. 

The  plaintiffs  abandoned  all  reliance  on  tbe 
escrow  Instmctlons,  as  a  contract  of  sale,  or 
exchange,  very  early  In  the  case.  In  their 
amended  complaint  on  which  they  went  to 
trial  tbey  omitted  all  reference  to  It,  and 
relied  solely  on  the  original  agreement  Dur- 
ing the  trial  they  sought  and  secured  Its  In- 
troduction In  evidence  In  order  "to  show  that 
the  escrow  instructions  mention  the  rights  of 
way,  and  that  defendants  had  actual  knowl- 
edge of  their  existence."  It  was  not  until 
the  lower  court  intimated  that  it  would  grant 
the  motion  of  defendants  for  a  nonsuit,  that 
plaintiffs  asked  and  were  granted  permission, 
we  think  improperly,  to  set  It  up  by  an 
amendment  to  their  complaint.  From  all  the 
evidence  the  court  should  have  granted  the 
motion  for  the  nonsuit. 

[S]  Appellants  also  contoid  that  the  find- 
ing of  Oie  lower  court,  that  plalntlflb  bad 
performed,  or  were  In  position  to  perform, 
all  the  terras  of  the  contract  Imposed  on 
them.  Is  not  supported  by  the  evidence^  and 
that  in  fact  plaintiffs  could  not  perform,  be- 
cavse  of  the  following  facts:  That  the  first 
mortgage  on  the  Imperial  valley  ranch  exe- 
cuted by  plalntlfte  was  not  for  the  term  pro- 
Tided  in  the  agreement ;  that  their  land  was 
subject  to  public  easements  which  could  not 
be  removed ;  and  that  the  plaintiffs  executed 
a  lease  on  the  property  extending  beyond  the 
time  when  the  exchange  was  to  he  made. 
We  think  this  contention  of  appellant  must 
also  be  upheld. 

After  the  respectlTe  parties  had  each  vidt- 
ed  and  inspected  the  other's  land,  they  met 
to  dlscuav  the  details  of  the  exchange.  Tbe 
agreement  was  there  read  and  explained, 
"taking  each  line  at  a  time."  All  parties  be- 
ing satisfied  therewith,  it  was  signed  and  de- 
posited with  an  abstract  company,  together 
with  certain  escrow  instructions,  signed  by  all 
the  parties,  excepting  Bert  Morgan,  one  of  the 
plaintiffs,  who  did  not  affix  bis  sl^utun 
thereto  within  the  60  days  allowed  for  per- 
formance of  the  contract,  and  until  long  aft- 
er a  serious  disagreement  had  arisen  be- 
tween the  parties,  and  according  to  appellant, 
after  there  had  been  a  mutual  rescission  of 
the  contract  Plaintiffs  also  executed  and  de- 
posited with  the  abstract  company  a  first 
mortgage  on  their  property  for  $S,000  In  fa- 
vor of  one  George  Blrkett,  but  payable  in 
three  instead  of  five  years,  as  required  In  the 
contract  The  trial  court  found,  and  the  evi- 
dence satisfies  OS,  that  this  departure  from 
the  OTlglnal'  stipulation  was  agreed  to  by  de- 
foidanta. 

[1, 11]  In  tbe  <n4^nal  contract,  as  before 
stated,  Oie  stlpulatian  r^thig  to  title  to 
lOalndffs'  property  la  that  it  is  to  "be  free 
and  dear  of  all  other  Incumbrance!^'  than 
tbe  two  mortgagee  spedfled  and  taxes  foe  the 


fiscal  year  1914-lS.  In  the  escrow  agreement 
the  stipulation  Is  that  it  shall  be  free  from 
all  incumbrances  other  than  taxes,  and  the 
mortgages  provided  for  In  the  contract  of 
sale  except:  "2.  The  rights  of  way  for 
roads,  ditches  and  canals  now  of  record." 
About  10  acres  of  the  land  were  shown  by 
the  evidence  to  be  covered  by  rights  of  wny 
for  a  railroad,  a  canal  system,  and  county 
roads.  Appellants  contend  that  nowhere  in 
the  record  does  It  appear  that  these  rights  of 
way  were  ever  recorded.  This  appears  to  be 
so.  Our  examination  and  contusion  in  this 
r^ard  Is  confirmed  by  the  statement  of  the 
lower  court  made  during  the  trial.  If  the  low- 
er court,  in  deciding  the  case,  was  proceeding 
on  the  theory  that  the  defendants  had  actu- 
al notice  of  these  easements,  it  seons  to  have 
overlooked  Its  own  opinion,  expressed  during 
the  trial,  thot  such  was  not  the  case,  particu- 
larly as  to  the  railroad  and  parts  of  the  coun- 
ty roads.  Plaintiff  Bert  Morgan  testified  he 
did  not  call  the  attention  of  the  defendants 
to  these  easements  before  the  agreements 
were  entered  Into.  The  eridence  indicates 
that  defendants  did  not  know  <^  the  extent 
and  location  of  these  easements  until  about 
the  time  of  the  trial.  Since  the  respondents 
were  in  express  terms  obliged  to  make  good 
title  (except  as  to  Ineumbrances  specified),  as 
a  conditfon  of  sale,  even  actual  knowledge  by 
the  purchasers  of  the  true  status  of  the 
rights  of  way  would  not  be.  deemed,  while  the 
contract  remained  executory,  to  imply  a 
waiver  of  substantial  fulfillment  of  the  con- 
dition for  title.  Snowden  v.  Derrick,  14  CaL 
App.  309,  314,  111  Pac.  757;  Prentice  v.  Ers- 
klne,  164  Cal.  446,  450,  120  Pac.  CSC.  At  the 
time  of  the  execution  of  the  contract  of  sale, 
and  when  it  should  have  been  performed,  the 
title  to  plaintiff's  land  was  Incurably  defe<s 
tlve  by  reason  of  the  public  servitudes^  a 
cloud  which  in  the  nature  of  things  plalntUCs 
could  not  remove  by  ordinary  methods  of 
business  negotiation.  Defendants  could  have 
rescinded  at  any  time.  Prratice  v.  Erskin^ 
supra,  164  Cal.  449, 129  Pac.  S85. 

This  defect  in  the  vendor's  title  made  It 
Impossible  for  the  plaintiffs  to  perform. 

Plaintiffs,  after  the  agreements  with  d^ 
fendants  were  entered  into,  also  executed  a 
lease  of  thdr  land  and  ddivned  poeseaslon 
thereunder  to  third  parties,  who  e<mtinued 
In  such  occupancy  and  were  on  the  land  at 
the  time  of  the  trial  <^  the  action.  The  time 
within  which  possession  might  be  regained 
by  plaintiff  was  a  matter  of  aome  cmjecture, 
defending  upon  the  action  of  the  lossece  In 


PlaintUto  were  thwefore  not  in  paeiticn  to 
and  were  never  able  to  perform  their  con- 
tract Tbo  finding  of  the  trial  court  to  tbe 
outrary  is  not  supported  by  the  evidence. 

."StM  Judgment  Is  reversed. 


We  concur: 
OAN,  J. 


BICHARDS,  J.;  EEBRI- 


Digitized  by 


708 


184  PAOUno 


RECOBTBB 


(N.U. 


BBADFOBD      ABMUO.   (Nth  2390.) 
(Supreme  Court  of  New  Mexico.  Oet  1, 1919.) 

^SvIIsbtw  hy  th»  Court.) 

Apprax,  and  ibbob  <8=>1  127— Appklixi  oah- 
not  file  tran8cbipt  amd  obtaxit  obdu 
docketino  aud  ambhxko  cabs  until  ait- 
kb  ketubn  dat. 
Under  sectiOD  22,  c  48,  Laws  1917,  the  ap- 
pellee or  defendant  in  enor  ii  entitled  to  file 
three  copies  of  a  ikeleton  traaacript  of  the  rec- 
ord and  proceedings  and  eecare  an  order  docket- 
ing and  affirming  the  cause  for  follnre  of  appel- 
lant or  plaintiff  in  error  to  file  a  transcript  of 
the  record,  onl^  after  the  return  da^.  While 
the  statute  requires  the  appellant  m  plaintiS 
in  error  to  file  a  copy  of  the  record  and  proceed- 
ings at  least  10  di^a  befbre  the  return  day,  it 
does  not  authwiae  the  court  to  docket  and  af- 
firm the  case  fbr  Boch  fallare  prior  to  the  re- 
turn day. 

Appeal  from  XHstrlct  Oonrt,  Sandoval 
Coonty;  Raynolds,  Judge. 

Action  by  J.  Ja  Bradford  against  PoUcar- 
p^o  Armljo.  Judgment  for  defendant,  and 
plaintiff  appeals.  Motion  by  appellee  to 
docket  and  aHirm  granted,  and  cause  dock- 
eted and  judgment  of  lower  court  aiflrmed, 
and  on  appellant's  motion  order  set  aside 
and  appellant  gLven  80  days  to  flle  tal^  m 
the  merits. 

Citron  it  Oatron,  of  Santa  V6,  for  an>el- 
lant. 

Geoiw  S.  Downer  and  W.  A.  Kelelt»,  both 
of  Altmguerqne,  for  appellee. 

BOBEBTS,  J.  On  the  28d  day  of  April, 
1919,  appellant  prayed  for  and  was  granted 
an  appeal  from  a  final  Judgment  of  the  dis- 
trict court  of  SandoTal  county.  Appellant 
caused  to  be  prepared  and  had  settled  and 
signed  a  bill  of  exertions  within  80  days 
thereafter.  He  tailed  to  file  In  the  office  ol 
the  clerk  of  the  Supreme  Court,  at  least  10 
days  before  return  day,  the  transcript  of 
record  and  proceedings  In  the  cause,  requir- 
ed by  section  22,  a  43,  Laws  1917.  AppeUant 
not  having  filed  the  transcript  within  such 
time,  ai^Uee  filed  three  copies  of  a  skeleton 
transcript  and  moved  the  court  to  docket 
and  afiann  the  cause.  The  skeleton  tran- 
scripts and  motion  to  do<^et  and  afllrm  were 
filed  after  the  elgfatieUi  day  from  the  time 
the  appeal  was  taken,  but  within  less  than 
90  days  after  granting  of  sndi  appeal.  The 
court  granted  the  motion,  and  the  cause  was 
docketed  and  the  judgment  of  the  lower  court 
afflnnedL 

Thereafter  appellant  filed  a  motion  to  set 
aside  such  order  uptm  several  f^un^,  oaly 
one  of  whidi  need  be  considered.  This  was 
th^t  appellee,  under  ttie  statute,  had  no  right 
to  an  order  docketing  and  afilrralng  the  cause 
because  of  his  default  in  not  filing  bis  tran- 


script within  the  time  required  until  after  the 
return  day.  Within  90  days,  but  aftra  Uie 
eightieth  day,  appelant  tendered  for  filing 
three  copies  of  a  typewritten  transcript  of 
the  leoord  and  proceedings  in  tbe  cause. 
Section  22,  e.  43.  Laws  1917,  provides: 

"The  appdlant  In  case  of  appeal  and  the  plain- 
tiff in  error  in  cases  of  writs  d  error  AaSk  file 
in  the  office  of  the  derk  of  the  Snpreme  Court 
at  least  tan  (10)  days  before  tbe  return  day  of 
any  writ  of  error  or  appeal*  as  perfect  and  com- 
plete a  transcript  of  the  record  uid  piwsedings 
in  the  cause  as  may  be  necessary  to  enable  the 
court  to  pn^erly  review  it" 

Said  section  ttien  proceeds: 

"If  he  fails  to  do  so  the  appellee  or  defend- 
ant in  error  may  produce  and  file  in  the  Su- 
preme Court  at  any  time  after  such  return  day. 
three  copies  of  a  written  or  printed  transcript 
containing  the  judgment,  order,  decision  or  con- 
viction appeal^  fr<mi,  and  the  order  allowing 
the  appeal  therefrom,  and  in  case  of  a  writ  of 
error,  a  certificate  showing  the  suing  out  of  said 
writ  of  error,  together  with  a  certificate  of  the 
clerk  of  the  Supreme  Court,  showing  that  no 
transcript  has  been  filed  by  tbe  appellant  or 
plaintiff  in  error  In  said  cause  in  the  Supreme 
Court,  and  may  move  the  court  to  docket  said 
causa  and  affirm  said  judgment,  order,  decision 
or  conviction ;  and  if  it  appear  from  said  tnin- 
serlpt  that  a  Judgment,  order,  dedsion  or  con- 
viction, within  the  provisions  of  sections  one  or 
two  of  this  act,  was  ottered  in  said  cause,  and 
that  an  appeal  or  writ  of  error  haa  been  takes 
or  soed  out  thwefrom,  the  court  shall  affirm 
such  judgment,  order,  decision  or  conviction  as 
the  case  may  be,  unless  good  cause  be  shown 
to  the  contrary." 

Construing  sections  27  and  36  of  said  act 
together,  It  would  appear  that  the  trial  judge 
may  settle  and  sign  tbe  bill  of  exceptions 
at  any  time  wittain  10  days  prior  to  tbe  re- 
turn day.  Under  section  21,  the  return  day 
Is  fixed  at  not  more  than  90  days  after  the 
appeal  Is  taken.  Tbe  return  day  under  this 
section  may  be  shortened  by  the  act  of  the 
appellant  filing  the  transcript  of  record  in 
less  than  80  days  after  the  appeal  is  taken; 
but,  where  such  transcript  Is  not  filed  with- 
in less  than  80  days,  the  return  day  Is  90 
days  after  the  taking  of  the  appeal,  unless 
the  time  is  extended.  It  will  be  observed 
that,  under  the  provisions  of  tiie  statute 
above  quoted,  the  appellee  Is  authorized  to 
flle  tbree  copies  of  a  skeleton  transcript  and 
move  to  docket  and  affirm  only  after  the  re- 
turn day.  While  the  statute  requires  tbe 
appellant  or  plaintiff  in  error  to  flle  the  tran- 
script at  least  10  days  before  the  return  day, 
it  does  not  confer  up<ai  the  appellee  or  de- 
fendant In  error  the  right  to  tak^  advantage 
of  a  deftiult  In  this  regard  until  afta  ttw 
return  day. 

It  has  beoi  held  by  the  terrttortal  Snproue 
Court  in  Armljo  v.  Abeytia,  5  N.  M.  683,  25 
Paa  m,  Sacramento  V.  *  I.  Oo.  v.  Lee,  15 
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N.  M.  ser.  113  Pac  884,  Eagle  M.  &  L  Co. 
T.  Lund.  U  N.  H.  60e,  118  Fac.  840,  and  by 
this  court  In  the  case  of  Oauss-Laugenberg 
Bat  Ca  T.  Baton  National  Boiik,  17  N.  M. 
233.  124  Pac.  794,  that  a  motion  to  dlsmlas 
a  writ  of  error  or  appeal  for  failure  to  file 
a  transcript  or  asglgnmente  of  etror  within 
Uw  time  required  hy  status  not  made  nnttl 
after  the  an^llant  or  plaintlJE  in  error  has 
cured  the  default,  will  be  denied,  and  the 
rii^t  ot  the  appdlaut  or  plaintiff  in  error 
to  flle  such  traDBcrlpt  after  the  time  fixed  by 
the  statute  has  expired  has  been  unUOimly 
anstalned.  , 

As  the  statute  does  not  confer  upon  the  ap- 
pellee or  defendant  In  error  the  ri^t  to  se- 
cure the  affirmance  of  the  Judgment  of  the 
lower  court  by  fiUng  three  copies  of  the  skel- 
eton transcript  of  the  record  prior  to  the  re- 
turn day,  It  necessarily  follows  that  such 
right  to  more  wlUiln  such  time  does  not  .ex- 
ist Consequently,  where  an  apiteUant  or 
plaintiff  In  error  foils  to  file  a  transcript  of 
record  and  proceedings  within  10  days  b^ore 
Ihe  return  day,  but  does  file  sudi  transcript 
before  the  return  day,  no  right  exists  in  tbe 
appellee  or  defendant  in  error  to  taaTe  the 
judgment  of  tbe  lower  court  affirmed  because 
of  the  failure  to  flle  such  transcript  at  least 
10  days  before  the  return  day. 

It  follows  that  the  court  should  not  bare 
entered  the  order  docketing  the  case  and  af- 
flrming  the  judgment  of  the  lower  court 
Sndi  order  will  therefore  be  set  a^de,  and 
an>ellant  vUl  be  given  80  days  to  flle  briefs 
on  the  merits,  and  It  is  so  ordered. 


PABKIER,  a 
Judge,  concur. 


J.,  and  MKOHBM,  District 


BAGJOMANN  T.  HUBTT  et  sL  (No.  102.) 
(Supreme  Court  of  Wyomtng.   Oct  27,  1919.) 

1.  HOUEBTCAD  «=>87— BlOBT  OF  Win  TO  IX- 
niPTlON  Zir  HBB  SEPABATB  PBOFEBIT. 

TJoder  Comp.  St  1910,  f  4615,  proriding 
thflt,  when  a  married  woman  la  aued  alone, 
judgment  may  be  rendered  and  enforced  as  if 
Bhe  was  onmarried,  and  her  separate  prop- 
erty shall  be  liable  for  the  judgment  against 
her,  bat  she  shall  be  entitled  to  the  benefit  ot 
aU  exemptions  to  beads  of  families,  such  a 
woman,  against  whom  personal  judgment  was 
rendered,  though  judgment  was  also  against 
ber  husband,  ia  entitled  to  homestead  exemp- 
tion in  her  separate  property,  on  which  she 
lived  with  her  husband,  thongb  she  was  not 
head  of  a  family,  and  as  such  entitled  to  the 
exemption  under  section  47S0. 

2.  EnoEiroB  ^»462  — Paboi.  xTiDmran  or 

PTTBPOBI  OW  ICOKTaAOX  ADUXBSIBUL 

Parol  evidence  of  the  purpose  for  whldi  s 
mortgage  was  s^ven  Is  admissible;  it  not 
trttdictlag  the  writing. 


5.  lioBTaAais  ^»80S— BxmwAL  m  xztuc- 
QUzsmoHT  OF  uxn. 

Substitution  of  one  mortgage  for  another 
upon  the  same  property,  no  money  being  paid, 
the  acts  being  practically  aimultaneoua  and  parts 
of  the  same  transaction,  with  intent  that  the 
debt  and  security  continue,  is  a  renewal,  and 
not  an  extinguiabment  of  the  mortgage,  and 
does  not  gtve  priority  to  an  Intervening  jndg- 
ment  and  this  thongb  there  was  a  change  of 
debtw. 

Appeal  from  IMstriet  Court,  Sheridan 
County ,-  E.  O.  Raymond,  Judge. 

A^lon  Theodore  Bachmann  against  Nora 
L.  Hnrtt  and  others.  From  an  adverse  judg- 
mfflit,  defendant  Wyoming  Loan  &  Trust 
Cwnpany  appeals:  Affirmed. 

A.  T.  Clark  and  George  P..Wolcott  both  o£ 
BuCCalo,  tor  appellant 

H.  Olenn  E3nsley,  of  Sheridan,  for  re- 
spondent Bachmann. 

Mets  A  Sackett,  of  Sheridan,  for  respond- 
ents Huztt 

WIMiIBB,  District  Judge.  This  is  an  ac- 
tion to  foreclose  a  mortgage  dated  August 

6,  1914.  It  secured  a  promissory  note  of  Oie 
same  date  for  $1,600,  bearing  Interest  at  10 
per  cent  These  instruments  were  signed  by 
the  defendants  Kora  U  Hurtt  and  John  M. 
Uurtt  On  February  24, 1914,  the  defendant 
Wyoming  Loan  &  Trust  ComiHiny  duly  ob- 
tained and  docketed  a  jud^nent  tn  the  dis- 
trict court  of  Sheridan  county  for  $1,620.30 
and  costs  against  Ida  M.  Powers  and  her 
husband,  Bl  B.  Poven^  at  ^hlcb  time  the 
said  Ida  M.  Powers  was  the  record  owner  of 
the  real  estate  in  question.  On  August  6, 
1914,  Ida  M.  Powers  and  her  husband  sold 
the  premlaas,  subject  to  a  mortgage  of 
$1,000,  to  the  defendant  Nora  L.  Hurtt,  and 
on  Novanbor  4,  1914,  ttie  sale  Was  consum- 
mated and  poesessi<m  transferred.  In  June, 
IMO,  mie  Spracklen  and  wife,  then  the 
owners  of  the  premises,  gave  a  mortgage  for 
$1,600  to  one  Uary  H.  Kueny.  Thereafter, 
and  prior  to  the  judgment  of  the  defmdant 
Wymnlng  Loan  ft  Trust  (Company,  the  Kueny 
mortgage  was  assigned  to  plaintiff. 

The  defendants  Nora  L.  Hurtt  and  John 
Bf.  Hnrtt  filed  an  answer  and  cross-petition, 
in  whldt  ttiey  admitted  ,  the  Judgmmt  ta  the 
trust  company,  bat  alleged  that  the  said  Ida 
M.  Powers  and  B.  Powers  wore,  at  ttte 
time  said  judgment  was  rendered,  occuf^Ing 
said  premmes  as  a  homestead,  and  that  the 
mortgage  in  suit  was  given  to  take  the  place 
of  the  Kueny  mortgage  above  mentioned, 
which  had  never  been  paid,  and  that  at  the 
time  tbe  property  was  purdiased  by  them 
from  Powers  Its  value  did  not  exceed  $2,400. 

The  case  was  then  tried  upon  the  theory 
Qiat  the  former  owner,  Ida  M.  Pon-ers,  had 
a  homestead  Interest  in  the  real  estate  in 
question,  which  was  exempt  from  levy  and 
sale  on  execution  undo:  the  trust  company's 


4B»ntr  ethw  eases  ate  same  teste  and  KBT-«UHB>B  in  all  Key-Mnmbend  ZHsesta  and  laduaa 
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jodgmait;  Out  tbe  bomestead  interest 
amounted  to  $1,000  (the  tboi  statutory  limit 
of  exonption);  that  the  mOTtgage  given  In 
1910  b7  Spra<^ai  for  |tl,600  to  Koeny  a&4 
assigned  to  Badunann,  the  plaintiff^  in  1911, 
waa  never  paid;  that  there  was  a  substitu- 
tion in  Its  place  of  the  new  note  and  mort- 
gage, and  its  purpose  was  to  oondnne  tbe 
security  of  the  old  mortgage,  and  that  the 
said  homestead  exemption  and  tbe  new  note 
and  morteage  herein  sued  upon  were  superior 
to  the  Judgment  of  tbe  trust  company ;  fur- 
ther, that  the  Hen,  if  any,  of  tiie  trust  com- 
pany's Judgment,  could  be  sattsfled,  if  at  all, 
<»ly  out  of  any  equity  there  might  be  In  this 
property,  over  and  above  $3,100;  that  the 
property  never  at  any  time  had  a  value  equal 
to  $8,100,  and  that  therefore  the  property 
passed  from  Powers  to  Burtt  free  and  clear 
of  any  Hen  of  the  trust  company. 

Upon  the  trial  of  the  cas^  the  district 
court,  up<Hi  the  law  and  tbe  evidence,  sus- 
tsinM  this  theory,  made  hidings  of  fact  and 
conclusions  of  law  in  ocmformity  tberewitb, 
and  rendered  Judgment  for  tbe  plaintiff,  de- 
nying the  ISm  ot  Uie  trust  company.  Tbe 
defendant  Wyoming  Loan  k  Trust  Company 
anteals. 

[1]  The  first  questiffiD  In  this  case  Is:  Was 
the  former  owner  of  the  land,  Ida  M.  Powers^ 
entitled  to  a  homestead  Interest  or  exemp- 
tion in  the  premises?  The  provision  of  our 
ConstltutI<m  was,  and  la,  as  follows; 

Article  19  of  the  ConBtitution:  "Home- 
tteadt.  Section  1.  Exemption  of.— A.  homestead 
as  provided  by  law  shall  be  exempt  from  forced 
sale  under  sny  process  of  law,  and  shall  not 
be  alienated  without  the  Joint  consent  of  hos- 
band  and  wife,  when  that  relation  eziits;  but 
no  property  Bhall  be  exempt  from  sale  for  taxes 
or  for  the  payment  of  obligationB  contracted 
for  the  parcbase  ot  said  premises,  or  for  the 
erectioD  of  improvements  thereon." 

Tbe  statutory  provisions  regarding  home* 
steads  are  sections  4616,  4755,  47B6,  4757, 
4760,  5610.  SecUon  4756.  Compiled  Statutes 
1910,  in  force  at  the  time  of  tbe  transactions 
her^  involved,  is  as  follows : 

"EveiT  hoasefaolder  in  the  state  of  Wyoming, 
being  Uie  head  of  a  family,  and  every  resident 
of  the  state  who  has  reached  the  age  of  sixty 
years,  whether  the  bead  of  a  family  or  other- 
wise, shall  be  entitled  to  a  bomestead  not  ex- 
ceeding in  value  the  sum  of  fifteen  hundred 
dollars,  exempt  from  execution  and  attachment 
arising  &om  any  debt,  contract  or  civil  obliga- 
ticm  entered  into  or  incurred." 

Tbe  authorities  and  arguments  of  counsel 
for  the  parties  hereto  centered  upon  the 
above  section  as  the  positive  act  creating  "a 
homestead  as  provided  by  law."  The  con- 
tentions of  counsel  were  upon  the  meaning, 
scope,  and  limitations  of  the  words  "being 
the  head  of  a  family."  Had  this  been  the 
only  section  contained  In  our  statutes  bear- 
•ing  directly  upon  the  question,  it  might  be 


contended,  with  considerable  support  from 
tbe  autbMlties  submitted  and  examined,  that 
Ida  M.  Powers  (the  property  b^g  in  b& 
name),  livii^  upon  the  prmiises  with  her 
husband  and  family,  the  husband  snppOTting 
and  maintaining  them,  could  not  be  con- 
sidered as  "tbe  head  of  a  eamlly"  wltUn  tbe 
meaning  of  the  above  sectim  476S.  But  we 
need  not  review  tbe  cases  and  tbe  argumaits 
npMi  this  question,  or  determine  what  tbe 
law  would  be  were  it  to  rest  on  section  4756 
alone,  as  the  positlva  statute  aa  the  subject, 
as  tbe  matter  is  placed  beyond  controv«sy 
by  section  4615,  OompDed  Statutes  1911^ 
which  is  as  follows: 

"When  a  married  woman  sues  or  is  sued 
alone,  like  proceedings  ahall  be  bad,  and  Judf* 
ment  may  be  rendered  and  mforced,  aa  if  she 
were  nnmanied,  and  her  separate  property  and 
estate  shsll  be  liable  for  the  Judgment  against 
her;  hut  ske  thatt  be  snNUml  to  tte  (anegEi  of 
aU  eeemirttoM  to  heedo  of  f9miUo9.** 

The  Ohio  Code  (section  6319,  Revised  Stat- 
utes of  1880)  was  Identical  with  our  section 
4616.  That  section  in  the  Ohio  Code  was 
amended  in  1884  (SI  Ohio  Lews,  p.  65),  but 
without  any  change,  except  the  omission  of 
the  WMd  "Aloaa,"  ftrtlowlng  the  words  "when 
a  married  woman  sues  or  is  Baed,^  whldi 
change  was  made  because  of  the  amendment 
of.  another  section  of  the  Code  in  the  same 
amendatory  act.  which  provided  that  a  mar- 
ried woman  staaU  sue  and  be  sued  as  If  she 
were  unmarried,  and  that  her  husband  shall 
be  Joined  with  her  only  when  the  cause  of 
actiMi  is  in  fav<»r  of  or  against  both  her  and 
her  husband.  We  do  not  regard  that  differ- 
ence in  the  present  Ohio  statute  as  material, 
so  as  to  create  any  distinction  in  construing 
the  last  danae  of  the  section  entitling  the 
married  woman  against  whom  a  perstmal 
judgment  Is  rendered  to  the  benefit  ot  all 
exemptions  to  heads  of  families.  Nor  waa 
it  regarded  as  material  in  that  leqwct  by  the 
courts  In  Ohio.  Before  as  well  as  after  the 
am^dment  tbe  statute  was  construed  as 
giving  a  married  woman  the  exemptions 
aforesaid  under  a  Judgment  rendered  against 
her.  Under  the  statute  as  it  redd  in  1880, 
identical  with  our  statute,  it  was  held  in 
Patn<^  V.  LltteU,  86  Ohio  St  79.  38  Am. 
Bep.  652,  decided  at  tbe  January  term.  1880, 
wherein  a  married  woman  was  sned  Jointly 
with  her  husband  upon  a  contract  for  the 
payment  of  money,  that  the  statute  gave  her 
such  exemptions  as  are  provided  for  beads 
of  families,  since,  quoting  fr«n  tbe  opinion 
in  that  case,  "she  might  have  been  sued 
alwe."  The  coort  said: 

"It  Is  a  contract  or  obligation  upon  which, 
under  section  28  of  the  Code,  as  anwided  Uarch 
30,  1874,  she  might  have  been  sued  alone; 
and,  being  ot  that  character,  the  statute  re- 
quires tbe  like  judgment  to  be  rendered  and 
enforced,  in  all  respects,  as  if  she  were  unmar- 
ried. 71  Ohio  Laws,  47.  It  was  one  of  tbe 
objects  of  this  saGtion,  as  thos  amended,  to  so 
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far  modify  the  disabilities  of  coverture  bb  to 
authorise  a  perB<Hial  judgment  to  be  rendered 
■gainst  a  married  woman,  where  such  judg- 
ment would  have  been  proper,  had  she  remained 
unmarried.  *  *  *  Prior  to  the  date  at  which 
m  personal  judgment  was  authorised,  the  decree, 
according  to  the  English  practice,  and  that  of 
some  of  the  states,  was  directed  against  the 
estate,  declaring  the  separate  estate  vested  in 
the  wife  at  the  date  of  the  decree  which  it  was 
within  her  power  to  dispose  of,  chargeable  with 
the  payment  of  the  debt  *  *  *  But  under 
the  statute  as  amended  the  same  judgment  is 
required,  with  Uie  same  process  for  its  enforce- 
ment as  would  be  award«l  if  the  wife  were 
sole;  and,  gaving  to  Iier  auch  exemptions  as 
■re  provided  for  heads  of  families,  her  separate 
estate  is  made  liable  for  any  ju^ment  rendered 
against  lier,  to  the  same  extent  as  would  be  the 
property  or  estate  of  her  husbuid,  for  any 
jodgmtnt  tmdered  ng^inst  him." 

In  Hill  V.  Myers,  46  Ohio  St.  183.  19  N.  JQ. 
503,  decided  at  tbe  January  term*  1887, 
DitAjnan,  referring  to  said  aectlon  5819, 
Ohio  Bevised  Statutes,  says: 

"But  in  proceeding  by  way  of  execution 
against  the  wife's  separate  property,  the  law 
has  in  a  liberal  and  humane  spirit  guarded  all 
her  rights  of  homestead.  It  is  provided  by 
section  6319,  supra,  that  she  aball  be  entitled 
to  the  benefit  of  all  uemptions  to  heads  of 
families.  •  •  *  With  the  changed  remedy 
against  a  married  woman,  allowing  a  personal 
judgment  followed  by  execution,  goes  pari 
passu  the  atatntory  protection  of  her  ho^e- 
■tead.". 

This  position  is  further  supported  by  Klm- 
mel  et  al.  v.  Paronto,  S2  Ohio  St  468,  43  N. 
S.  lOM.  and  Shaw  t.  Foley.  62  Ohio  St.  80, 
56  N.  n  47S.  .These  cases,  Mmstrulng  the 
Ohio  provision,  are  coaclnslTe,  and  on  eec- 
titm  4610,  together  with  sections  4756  and 
the  other  sectiona  meDtloned,  which  barmon- 
ize  with  this  Tiewj  we  hold  that  Ida  M.  Pow- 
ers had  a  h<Hnestea:d  interest  in  the  premises, 
which  waa  exani)t,  that  the  judgment  of  the 
appellant,  Wyoming  Loan  &  Trust  Ctxapany, 
did  not  attach,  and  said  otHopany  was  not 
entitled  to  a  Judpnent  for  a  Uen  on  the 
premises. 

[2. 3]  The  second  question  to  be  determined 
is  whether  the  discharge  of  the  Spracklen- 
Kneny  mortgage  autcHuatlcally  made  the 
Judgment  of  tbe  trust  company  a  prior  lien. 
The  answer  depends  upon  the  facts  as  to 
whether  the  Hortt-Bacbmann  mortgage  was 
given  for  the  pnrpoae  and  with  the  Intentloh 
of  continuing  the  security  of  the  old  mort- 
gage. It  Is  urged  by  appellant  that  the  trial 
court  erred  In  admitting  oral  evidence  to 
show  this  fact. 

We  think  the  evidence  was  admissible,  as 
it  did  not  tend  to  contradict  the  written  evi- 
dence and  the  notes  and  mortgages,  but  was 
for  the  purpose  of  proving  an  extraneous 
fact  or  surronndlng  drcnmstance,  to  wit, 
the  imrpoae  and  Intention  of  tbe  parties  in 
making  the  transaction  evidenced  by  the 


writing.  It  is  possibly  In  the  nature  of  a 
s^rate  oral  agreement  od  a  subject  not 
Included  in  or  disclosed  by  tbe  writings,  and 
not  Inconsistent  with  their  terms.  9  Ency.  of 
Ev.  p.  350.  and  cases  cited.  The  evidence  so 
admitted  proved  beyond  question  that  such 
was  the  Intention  of  all  tbe  parties  thereto. 
This  was  not  contradicted  by  the  writings 
or  any  oral  evidence.  Tbe  evidence  sustains 
the  findings  of  fact  of  tbe  trial  court  upon 
this  point 

There  was  a  substitution  of  one  mortgage 
for  another,  without  the  payment  of  money, 
for  the  convenience  of  the  parties,  the  acts 
being  practically  simultaneous  and  parts  .of 
the  same  transaction,  with  the  Intention  that 
the  debt  and  security  should  omtlnue. 

"Entering  satisfaction  of  a  mortgage  and  tak- 
ing a  new  one,  when  designed  by  the  parties 
to  be  merely  a  continuation  of  the  first  mort- 
gage, and  when  the  two  acts  are  practically 
simultaneous  or  parts  of  the  same  transaction, 
is  not  an  extinguishment  of  the  mortgage,  but 
a  renewal  thereof,  and  does  not  give  priori^  to 
an  intervening  judgment  ac  mortgage  erector 
of  the  mortgagOT,  especially  where  U  is  done  in 
good  bdth,  in  ignorance  of  the  existence  of 
the  intervening  lieu,  and  without  any  intention 
to  release  the  lien  of  the  mortgage."  27  Cyc 
12^,  and  cases  cited;  Packard  v.  Kingman, 
11  Iowa,  219 ;  Pouder  et  al.  v.  Ritzinger  ct  al., 
102  Tad.  671,  1  N.  E.  44;  Jones  on  Uortgages, 
para.  924,  027;  Story  Eq.  pars.  1036c,  1065e; 
Swift  T.  Kraemer,  18  Cel.  686,  73  Am.  Dec. 
603 ;  CbUda  t.  Stoddard,  180  Uus.  Ua 

"The  talang  of  a  new  note  in  place  of  die 
(me  originally  given  does  not  operate  as  an  ex- 
tinguishment of  the  mortgage  lien,  unless  that 
is  shown  to  have  been  the  actual  and  express 
intent  of  the  parties."  First  National  Bank 
V.  Citizens*  State  Bank,  11  Wyo.  ^  70  Pac. 
730,  100  Am.  St  Rep.  926. 

"A  change  in  the  form  of  the  security,  and 
the  substitution  of  a  new  mortgage  for  the  one 
given  at  tha  time  of  ^he  purchase,  dosa  not  ■£• 
feet  the  operation  of  the  rule;  *  *  *  and 
the  prind^e  Is  not  rendered  iaappllcable  by 
the  bet  that  the  new  or  substituted  mortgage 
is  executed  to  a  third  party  for  money  ad- 
vanced or  loaned  for  the  purpose.  •  •  • 
And  BO  where  the  money  is  borrowed  for  the 
purpose  of  paying  the  'original  purchase-money 
mortgage  upon  the  giving  of  a  new  mortgage 
to  the  lender  to  secure  the  amount,  since  the 
lender  might  have  first  taken  an  asrignraent  of 
the  first  mortgage,  and  released  it  upon  receiv- 
ing a  new  mortgage  in  its  place,  the  transaction 
may  be  regarded  In  equity  as  if  that  had  been 
done,  where  the  intention  appears  to  have  been 
to  substitute  the  new  for  the  old  mortgage  giv- 
ing the  new  mortgagee  the  same  lien."  Pow- 
ers V.  Pense,  20  Wyo.  330,  123  Pac.  029,  40 
L.  B.  A.  (N.  S.)  785,  and  cases  cited;  20 
Ency.  L.  (2d  Ed.)  1063.  ' 

Tbe  appellant  Insists  that  the  above  au- 
thorities are  Inapplicable,  because  In  this 
case  there  was  a  diange  of  debtor,  and  not 
merely  a  renewal  between  tbe  same  parties. 
The  rule  is  dearly  applicable  where  there  la 
a  change  of  creditor.  We  aee  no  reason  whj 
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the  same  rule  should  not  apply  where  there 
hi  a  change  of  debtor.  There  was  no  ez- 
tlngnlshmcnt  of  the  debt  The  Intention  of 
the  parties  as  disclosed  by  the  evidence  was 
that  the  debt  and  the  security  should  con* 
tlnue. 

"The  thing  secured  1*  the  debt,  ratiier  than 
the  note  and  other  evideoce  thereof,  and  so 
long  as  the  debt  can  be  traced,  whatever  form 
it  may  assume,  the  secority  remains  good  as 
security  for  the  debL"  EHrst  National  Bank 
T.  CiHzens'  State  Bank,  11  Wyo.  62,  70  Pac. 
780.  100  Am.  St  B«p.  925;  20  Ency.  L.  (2d 
Ed.)  859  ;  2  Jones  on  Mwt  924;  Simmons 
Havdware  Go.  t.  Thomas,  147  Ind.  813,  46 
N.  B.  645;  Bray  t.  First  Avoins  Coal  Min- 
ing Co..  148  Ind.  699,  47  N.  E.  1078;  Mc- 
Caughrin  T.  WUllanu.  16  S.  C.  506. 

In  esLCb  of  the  cases  dted  by  appellants 
the  money  was  paid  and  the  debt  extinguish- 
ed. Such  were  not  the  facts  In  the  case  at 
bar.  'We  conclude,  therefore,  under  the  evi- 
dence in  this  case  and  the  law  applicable 
thereto,  that  the  Judgment  of  the  trust  com- 
pany did  not  become  a  prior  Hen  to  the  mort- 
gage, and  that  there  being  a  homestead  In- 
terest exempt,  said  Judgment  did  not  attach 
to  or  become  a  lien  on  the  premises.  Hie 
Judgment  of  the  district  court  is  affirmed. 

Affirmed. 

POTTER,  J.,  and  MENTZER,  District 
Judge,  concur. 

Hon.  CHAHLES  E.  WINTER  and  Hon. 
WILLIAM  O.  MENTZER,  District  Judges, 
were  called  in  to  alt  In  place  of  BEARD,  G. 
J.,  and  BLTDENBURGH,  J.,  who  were  un- 
able to  sit  by  reason  of  Illness. 

POOrrER,  J.  Judge  WINTER,  then  Judge 
of  the  Sixth  Judicial  District,  having  sat  as 
n  member  of  the  court  upon  the  gabmisslon 
of  tbls  cause,  prepared  the  forgoing  opinion 
prior  to  his  recent  retirement  from  the  office 
of  district  judge,  upon  resigning  that  office, 
to  he  filed  as  the  opinion  of  the  court  in  the 
cause.  But  the  absence  of  a  majority  of  the 
Bitting  judges  prevented  an  order  disposing 
of  the  cause  prior  to  Judge  WINTER'S  va- 
cation of  ills  office.  The  opinion  expresses 
the  conclusions  of  the  court  upon  the  ques- 
tions submitted,  and  Its  reasons  for  disposing 
of  the  cause  by  affirming  the  judgment  and 
the  same  Is  now  ordered  filed  as  the  opinion 
of  the  court  In  the  cause.  I  deem  it  proper, 
however,  to  add  something,  in  a  concurring 
opinion,  upon  the  question  of  the  right  of 
Ida  M.  Powers  to  a  homestead  exemption  as 
against  tlie  appplhmt's  Judgment,  under  sec- 
tion 4615,  Compiled  Statutes  1910;  that  sec- 
tion not  having  \)c.en  referred  to  by  counsel 
In  any  of  tlie  briefs. 

The  appellant's  Judpmont  was  obtained  on 
February  24,  1914,  and  was  ngninst  Ida  M. 
Powers  and  hor  husband,  E,  E.  Powers.  At 
that  time  the  proiverty  was  Incumbered  by  a 
recorded  mortgage  for  (1,600,  given  on  Jane 


27,  1910,  by  one  SpracUot  and  wife,  then 
the  owner  of  the  property,  to  Mary  M.  Eueny, 
which,  prior  to  the  date  of  said  Judgment 
had  been  assigned  to  the  plaintiff,  Bachmann. 
Prior  to  the  date  of  said  Judgment,  also, 
through  mesne  conveyances  and  a  sufficient 
deed  to  her,  Ida  M.  Powers  became  the  owner 
of  the  property,  who  then  and  thereafter  re- 
sided thereon  with  her  husband  and  their 
six  children  until  some  time  in  1914,  subse- 
quent to  the  date  of  said  Judgment,  when  she 
sold  and  conveyed  the  property,  her  husband 
Joining  in  the  deed,  to  Nora  L.  Hurtt,  one 
of  the  defendants  In  the  court  below  and  a 
respondent  here ;  said  grantee  thereupon 
tering  into  possession  and  occupancy  of  the 
premises  and  residing  thereon  with  her  hus- 
band and  children,  and  Mrs.  Powers  and  her 
husband  then  entering  into  possesion  and 
occupancy  of  other  land  contemporaneously 
conveyed  to  her  by  Mrs.  Hurtt  as  a  part  of 
the  consideration  for  the  sale  and  conveyance 
of  the  property  in  qnestion,  Mrs.  Hurtt  as- 
suming the  Bachmann  mortgage  and  Mrs. 
Powers,  with  her  husband,  executing  a  mort- 
gage to  Mrs.  Hurtt  upon  the  property  convey- 
ed to  her  for  the  amount  of  the  Bachmann 
mortgage.  No  execution  Is  shown  to  have 
been  issued  or  levied  upon  the  land  under  the 
appellant's  Judgmmt,  but  the  appellant  was 
Joined  as  a  defendant  In  the  action  to  fore- 
close Qie  Bachtoann  mortgage,  executed  by 
Mrs.  Hurtt  and  her  husband  upon  the  land 
formerly  owned  by  Mrs.  Powers  to  take  the 
place  of  the  original  mortgage  executed  by 
Spracklen  and  wife  and  assigned  to  Bach- 
mann ;  and  the  appellant  by  answer  alleged 
Its  Judgment  and  that  it  constituted  a  valid 
and  superior  Hen  upon  the  premises. 

The  trial  court  found  that  the  value  of  the 
property  did  not  at  any  time  during  the  peri- 
od involved  exceed  In  value  the  sum  of 
92,500 ;  that  the  mortgage  Indebtedness 
thereon  was  at  all  times  during  said  period 
the  sum  of  $1,600.  and  at  the  date  of  the 
judgment  In  this  cause  amounted  to  $1,824.66. 
exclusive  of  costs;  and,  as  a  conclusion  of 
law,  that  as  the  mortgage  lien  and  home- 
stead exemption  exceeded  the  value  of  the 
land  the  appellant  was  without  any  lien 
thereon  at  any  time  under  its  judgment. 

Preliminary  to  a  consideration  of  section 
4615,  under  which  Mrs.  Powers  Is  held  by 
this  court  to  have  hecn  entitled  to  a  home- 
stead exemption,  It  is  well  to  call  attention 
to  certain  other  sections  of  the  Gode  relating 
to  homesteads  and  Judgment  liens.  The  sec- 
tion declaring  a  homestead  exemption  In 
force  until  1016,  when  it  was  amended  by 
increasing  the  exemptltm  tram  $1,500  to 
?2,500  (Laws  1915,  c.  104,  SS  2  and  0),  pro- 
vided that  every  householder  being  the  head 
of  a  family,  and  every  resident  of  the  state 
who  has  readied  the  age  of  60  years,  whether 
the  head  of  a  family  or  otherwise,  shall  b^ 
entitled  to  a  homestead  not  exceedlog  in  val- 
ue the  Bom  of  $1,500,  exempt  from  exbcntloD 
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and  attachment  arising  from  any  debt,  con- 
tiact,  or  dvll  obligation  entered  Into  or  In- 
cnrred.  Comp;  fitat  1910.  |  4755.  Tbe  suc- 
ceeding section  (4766)  provides  tliat  such 
boroestead  shall  only  be  exempt  while  occu- 
pied au  sncb  by  the  owner  thereof,  or  the  per- 
son entitled  thereto,  or  his  or  her  family,  or 
while  the  owner  is  actually  living  within  this 
state. 

Section  4759  provides  In  substance  that, 
when  a  creditor  shall  be  of  th.e  opinion  that 
any  homestead  is  of  greater  value  than 
$1,500  <now  $2,600)  on  filing  an  at&davlt  of 
that  fact  with  the  derk  of  the  district  court, 
he  may  proceed  against  such  homestead  as  in 
ordinary  cases,  and  if  it  shall  sell  for  more 
than  $1,500  (now  $2,500)  and  costs,  the  ex* 
cess  shall  be  applied  to  the  payment  of  the 
demand  of  such  creditor,  but  In  all  cases 
the  sum  of  $1,500  (now  $2,500),  free  of  charge 
or  expense,  shall  be  paid  to  the  owner  of  the 
faomesteatl ;  and  If  It  shall  not  sell  for  more 
than  $1,500  (now  $2,600)  and  costs,  the  one 
Instituting  the  proceedings  shall  pay  all 
costs  thereof,  and  they  shall  cease,  without 
affecting  or  Impairing  the  rights  of  the  owner 
of  the  homestead. 

The  next  succeeding  section  (4760)  provides 
that,  in  case  of  sale  of  a  homestead  on  execu- 
tion or  otherwise,  the  proceeds  of  sale,  not 
exceeding  the  amount  of  the  exemption,  shall 
be  exempt  from  attachment  or  levy  on  execu- 
tion, and  any  subsequent  homestead  acquired 
by  the  proceeds  thereof  shall  also  be  bo 
exempt,  and  no  Judgment  or  other  claim 
against  the  owner  of  such  homestead  shall 
be  a  lien  against  the  same  la  the  hands  of 
a  bona  fide  purchaser  for  a  valuable  consid- 
eration. 

A  judgment  Hen  is  provided  for  as  follows: 
Section  4683,  Comp.  Stat,  declares  that 
lands  and  tenements,  including  vested  lnt«> 
eats  therein,  and  permanent  leasehold  estates, 
renewable  forever,  and  goods  and  chattels, 
not  exempt  by  law,  shall  be  subject  to  the 
payment  of  all  debts,  and  shall  be  liable  to 
be  taken  on  execution,  and  sold  as  th»elnaft- 
er  provided.  It  Is  provided  by  section  4684 
that  "such  lands  and  tenements,"  within  the 
county  where  the  Judgment  is  entered,  shall 
be  bound  for  the  satisfaction  thereof  from 
the  first  day  of  the  term  at  which  Judgment 
is  rendered;  but  Judgments  by  confession, 
and  Judgments  rendered  at  the  same  term  at 
which  the  action  is  commenced,  shall  bind 
such  lands  only  from  the  day  on  which  such 
Judgments  are  rendered ;  and  all  other  lands 
shall  be  bound  from  the  time  they  are  seized 
in  execution.  Thus  a  Judgment  lien,  without 
levy  of  execution,  exists  under  the  statute 
only  upon  lands  and  tenements  "not  exempt 
by  law."  So  that  to  give  arodlant's  Judg- 
ment the  standing  of  a  lien  upon  the  land  in 
question,  while  owned  and  occupied  by  Mrs. 
Powers,  it  must  not  have  been  exempt  by  law, 
though  vfioa  filing  an  affidavit  that  the  home- 
stead was  of  greater  value  than  the  amount 


of  the  exemption,  it  might  have  been  pro- 
ceeded against  by  the  creditor  under  section 
4769,  subject  to  the  conditions  therein  stated. 
The  record  does  not  show  that  any  such  pro- 
ceeding was  instituted  by  the  appellant  in 
this  case.  If  the  property  was  exempt,  then, 
under  the  provision  of  the  last  clAse  of  sec- 
tion 4760,  the  Judgment  would  not  be  a  lien 
against  the  land  in  the  hands  of  Mrs.  Hnrtt, 
to  whom  It  was  conveyed  by  Mrs.  Powers, 
for  she  was,  without  question,  a  bona  fide 
purchaser  thereof  for  a  valuable  considera- 
tion. 

Appellant's  only  contenUon  upon  the  ques- 
tion of  a  homestead  exemption  In  the  land 
In  question  is  that  Mre.  Powers  was  not  the 
head  of  a  family,  and  was  pot  entitled  to  u 
homratead  exemption  for  that  reason,  and 
that  therefore  the  Judgment  of  the  appellant 
became  a  lien  upon  her  property,  subject 
only  to  the  old  Kneny  mortgage  which  had 
been  aBslgned  to  Bachmann;  but  that  con- 
tention, as  well  as  the  argument  presented  In 
support  thereof  entirely  Ignores  the  provi- 
sions of  section  4615,  wtdch  was  adopted  as 
a  part  of  our  Code  of  Civil  mmiedure  enacted 
In  1886,  fbUowing  the  language  of  original 
section  SS19  of  the  Ohio  Code  as  published 
In  the  Re^ed  Statutes  of  that  state  of  1880; 
whidi  section  bad  been  construed  by  the 
Supreme  Court  of  Ohio  In  a  case  dted  in  tbe 
oi^ion  by  Judge  WINTDR.  PaMck  t. 
Idttell,  S6  Ohio  St.  79,  88  Am.  Rep.  BB2. 
l^at  case  was  dedded  st  the  January  term, 
1880,  and  bad  refevence  to  tbls  provision  of 
tbe  Code,  though  it  refers  to  it  by  dtlng  tbe 
diapter  of  tbe  Ohio  Laws  of  1874  (71  Ohio 
Laws,  p.  47),  by  which,  through  amendment, 
it  became  a  part  (tf  tbe  Code,  and  as  so  con- 
strued it  was  bdd  to  save  to  the  married 
woman  against  whom  a  Judgment  might-  be 
rendered  and  enforced  thereunder  as  it  die 
were  unmarried,  tbe  same  exemptions  as  nre 
provided  for  heads  of  families. 

The  only  question  that  could  possibly  arise 
under  that  section  affecting  tbe  right  to  such 
exemption  would  be  whether  it  applies  where 
the  wife  sues  or  Is  sued  Jointly  with  her  hus- 
band; but  that  was  not  deemed  material  In 
the  Ohio  case  dted,  for  In  that  case  tbe  ac- 
tion was  brought  against  both  husband  and 
wife  for  services  rendered  and  money  paid 
for  them  under  a  contract  signed  by  both  of 
them ;  and  It  Is  dear,  we  think,  tiiat  It  is 
Immaterial  whether  the  wife  is  the  sole  par- 
ty plaintiff  or  defendant,  or  sues  or  is  sued 
Jointly  with  her  husband  or  with  any  other 
person,  If  it  is  sought  In  the  action  to  recov- 
er a  personal  Judgment  or  enforce  a  personal 
liability  against  her.  The  word  "alone,"  in 
the  phrase  "when  a  married  woman  sues  or  Is 
sued  alone,"  Is  evidently  used  in  the  sense  of 
"feme  sole,"  and  it  was  Intended  to  provide 
that,  when  a  married  woman  sues  or  Is  sued 
as  a  feme  sole,  or  as  unmarried,  "like  pro- 
ceedings shall  be  bad,"  etc.  It  reads: 
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"When  a  married  woman  raes  or  Is  aaed  alone, 
like  proceedingH  shall  b«  bad,  and  Jadiment 
may  be  renderiBd  and  enforced  as  U  ehe  were 
unmarried,'*  etc 

The  use  of  the  word  "unmarried"  in  that 
conuectlonveems  plainly  to  Indicate  that  the 
section  was  Intended  to  apply  to  any  action 
brought  by  or  against  a  married  woman  as 
feme  sole.  It  was  not  unusual  to  apeak  of  a 
married  woman  as  suing  or  being  sued  alone, 
when  expressing  the  Uiought  that  she  might 
be  sued  aa  If  unmarried.  The  manifest  pur- 
pose of  the  provision  was  to  authorize  a  per- 
sonal Judgment  against  a  married  woman  In 
an  action  brought  to  enforce  a  personal  11a- 
Mllty  on  her  part,  and  the  enforcement  of 
that  Jndgm^t  In  the  same  manner  as  if  she 
wertt  unmarried;  and  certainly  it  could  not 
have  been  Intended  that  snch  purpose  might 
be  obviated  by  joining  her  husband  or  any 
other  person  with  her  as  a  party  plain tlCt  or 
defoidant,  who  might  be  also  liable  upon  the 
same  contract  or  for  the  same  debt  or  obliga- 
tion. 

By  amendment  In  1884  of  the  section  as  it 
aK>eared  In  the  Ohio  Bevlaed  Statutes  of 
1880  the  w(»rd  "alone"  waa  omitted.  But  in 
the  act  making  that  amendment  a  preceding 
section  prohibited  Joining  a  husband  with  his 
wifto  In  any  action,  except  wh^  the  cause  of 
action  is  In  faTOr  of  or  against  both  of  them. 
That  section  amended  section  ^>96  of  the 
Ohio  Coda,  and  provided : 

"A  married  woman  shall  sue  and  be  BuM  as 
if  she  were  unmarried,  and  her  hnsband  shall 
be  joined  with  her  only  when  the  cause  of  ac- 
tion ia  in  favor  of  or  against  both  her  and  her 
httiband." 

The  commission  appointed  to  redraft  our 
God^  and  which  reported  the  presoit  Code 
to  the  L^lslatnre  of  1886,  evidently  took  the 
section  as  it  was  fonnd  In  the  published  revl- 
alon  of  1880  of  the  Ohio  Statutes,  without 
noticing  the  amoidmait  of  188^  or  deeming 
it  ImmateriaL  Bnt,  as  explained  in  the  fore- 
going and  In  this  opinion,  the  deddons  under 
the  provision  were  the  same  In  Ohio  before 
and  after  the  ammdment  Our  Code  did  not 
adopt  section  4996  as  found  either  in  the  Ohio 
Revised  Statutes  of  1880  or  the  Ohio  amenda- 
tory act  of  1884,  but  instead  it  was  provided 
in  our  Code  that  it  shall  not  be  necessary  to 
join  a  husband  with  his  wife  aa  a  party,  ex- 
cept in  a  case  where  It  would  be  necessary 
to  join  him  without  reference  to  the  fact  of 
his  marriage  to  sudi  woman.  Comp.  Stat 
1910,  i  4314. 

Prior  to  the  adoption  of  our  Code  In  1886, 
in  view  of  the  provision  of  the  Code  then  in 
force,  requiring  that  when  a  married  woman 
is  a  party  her  husband  shall  be  Joined  with 
her,  except  that,  when  the  action  concerns 
her  separate  property,  she  may  sue  alone, 
and  when  the  action  is  between  herself  and 
husband  she  may  sue  or  be  sued  alone,  and 


the  several  providons  of  the  act  of  December 
4,  1869,  with  reference  to  married  women 
(Comp.  Laws  1876,  c.  82),  whlrti  authorized  a 
married  woman  to  sue  and  be  sued,  in  rela- 
tion to  her  property,  person,  or  reputation,  as 
If  she  were  sole,  and  also  to  sue  and  be  sued 
as  If  sole  In  regard  to  her  trade,  business, 
labor,  services,  and  her  earnings,  the  question 
waa  unsettled  whether  the  said  act  of  1869 
or  the  provision  of  the  Code  applied  in  suits 
brought  by  or  against  a  married  woman,  even 
as  to  those  cases  provided  for  in  said  act  of 
1869.  See  Granger  v.  Lewis  Bros.,  2  Wyo. 
231.  A  dissenting  opinion  In  that  case  held 
that  the  Married  Woman's  Act,  In  the  respect 
indicated,  was  not  repealed  by  implication  by 
the  Code  of  1873  containing  the  provision 
aforesaid  requiring  a  husband,  except  in  the 
two  cases  mentioned,  to  be  joined  with  his 
wife  as  a  party.  But  the  majority  opinion 
held  that  it  was  unnecessary  to  determine  the 
effect  of  said  Married  Woman's  Act,  holding, 
;  however,  that,  the  trial  court  erred  in  taking 
from  the  jury  the  Issue  as  to  the  coverture  of 
the  defendant  at  the  time  of  the  transaction 
Involved  in  the  suit  and  the  institution  there- 
of. 

Section  4615  afbresald,  granting  to  a  ma^ 
ried  woman  undw  «  judgmoit  rendered 
against  ha  the  benefit  of  all  exemptlona  to 
heads  of  ftunUlea,  Is  In  line  wltti  a  proviOm 
of  the  debtor  exemption  statutes  with  reject 
to  personal  pn^erty  whidi  has  been  In  fbrce 
since  1871.  Personal  pr<^rtT  of  any  kind  or 
character  to  be  selected  1^  a  debtor,  b^ 
the  head  ttf  a  family  and  redding  with  the 
same,  not  to  exceed  fite  value  of  $600.  Is  de- 
clared to  be  exempt,  and  It  is  then  provided : 

**That  In  any  case  where  the  property  before 
mentioned  shall  be  the  sole  and  separate  prop- 
erty of  the  wife,  it  shall,  to  the  same  extent 
and  for  aU  purposes,  be  enmpt  for  the  debts 
of  the  wife."  Comp.  Laws  1879,  e.  48,  tt  2,  3; 
Compu  Stat  1910^  H  4762,  4768. 

Having  concluded  tiiat  the  trial  court  prop- 
erly found  that  Mrs.  Powers  was  entitled  to 
a  hcHuestead  exemption  in  the  premises  under 
the  provisions  of  Bectl<m  4615^  It  la  not  neces- 
sary to  consider  whether  she  would  be  en- 
titled to  sudi  exonptlon  under  the  proTial<m8 
of  the  hraneetead  statutes  standing  alone,  or 
whether  her  husband  would  be  entitled  to 
such  an  exemption  in  the  property  held  in 
her  name,  fl^at  property  held  in  the  wife's 
name  might  be  a  hcmiestead,  at  least 
when  conveyed  to  her  by  her  husband, 
seems  to  have  be«i  the  view  of  the  court 
when  deddlDg  the  case  of  North  Platte  Mill- 
ing Co.  V.  Price,  4  Wyo.  203,  83  Pat  664.  In 
Oiat  case,  where  the  property  had  been  con- 
veyed to  the  wife  pursuant  to  an  antenuptial 
contract,  but  after  the  husband  had  becinne 
indebted,  and  a  creditor  attacked  the  convey- 
ance as  fraudulent,  the  court,  by  Oimaway, 
J.,  said: 
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"The  property  ms  tnd  Is  a  homertead  and 

Dot  subject  to  sale  on  ezeeation  In  the  ordinatj 
■way.    To  tha  amount  of  $1,SOO.OO  It  !•  ex- 

«npt." 

See,  also,  Arp  t.  Jacobs.  8  Wyo.  489,  27 
Pac.  800  :  21  Cya  BOl,  B07. 

But  It  ia  not  intended  to  decide  the  ques- 
tion in  this  case,  nor  Is  It  clearly  presented 
here  by  the  findings  or  briefs.  And  of  course 
but  one  homestead  exemption  in  this  proper- 
ty could  be  allowed. 

The  conclusion  of  the  trial  court  that  the 
amount  of  the  prior  mortgage  Ilea  should  be 
first  deducted  from  the  value  of  the  land  In 
ascertaining  the  extent  of  the  exemption,  and 
that  the  exemption  should  be  allowed  as  to 
the  excess,  is  not  questioned  here;  but  that 
conclusion  Is  amply  supported  by  authority, 
and  ts,  I  think,  in  accord  with  the  spirit  and 
a  reasonable  construction  of  our  homestead 
statntML  21  Gyc.  402;  IS  Am.  A  Eng.  Ency. 
L.  692;  Kilmer  v.  Oarllck,  188  HI.  40e,  66  N. 
B.  1108;  Beames  v.  Morrow,  103  HI.  App. 
165;  Meyer  t.  Mlckerson,  161  Bfa  184,  14  S. 
W.  m ;  Hoof  T.  Brown.  171  Mo.  207,  71  S.  W. 
125;  Hoy  T.  Andersoh.  89  Neb.  886,  68  N.  W. 
126,  42  Am.  St  Rep.  691;  Pru|^  r.  Porta- 
moDth  Sar.  Bank,  48  Neb.  414,  67  N.  W.  809 ; 
HorxUl  T.  Skbmer,  67  Netk  164,  77  N.  W.  875 ; 
Orosby  t.  Anderson,  49  Utah,  167,  162  Pac 
75;  mm  Barrettfa  Estate  (D.  a)  140  Fed. 
669;  Hinson  et  aL  r.  Adrian  et  al.,  92  N.  a 
121;  White  V.  Fnlgbum,  87  Tenn.  281,  10  S. 
W.  601;  White  ▼.  Horton,  164  Cal.  103.  97 
Pac.  7a  ts  L.  R.  A.  (N.  S.)  490,  and  note^  dt- 
iDg  caaea. 


STATE  T.  WEBB.    (No.  22861.) 
(Snpreme  €onrt  of  Kansas.    Oct  11,  1019.) 

(Sptlahiu  By  tht  Oovri.) 

Chattel  hobtoaoxs  «=»230— Unlawvul  dis- 
posrrioir  of  m obtgaqxo  PEaaon altt. 
A  title  note  (one  erldendnr  the  conditional 
sale  of  personal  propwty  and  reserring  the  title 
thereto  in  the  Teudor  until  fall  payment  of  the 
purchase  price)  is  not  a  chattel  mortgage,  with- 
in the  meaning  of  that  term  as  used  hi  sec* 
tioD  6518,  General  Statutes  of  1815,  punish- 
ing the  unlawful  disposition  of  mortgaged  per- 
sonal property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chattel 
Mortgage.] 

Appeal  from  District  Court,  Pawnee 
County. 

B.  A.  Webb  was  convicted  under  the  stat- 
ute penalising  the  nnlawful  disposal  of  mort- 
gaged peraonal  property,  and  he  appeals. 
Berersed  and  remanded,  with  dlrectlODs  to 
discharge  the  defendant 


H.  S.  Bogera,  ct  Lamed,  for  app^ant 
Bldiard  J.  Hoiftlna,  Atty.  G^,  Boacoe 

E.  Peterson,  ot  Lamed,  and  J.  K.  Bankln, 

of  Topekft,  for  the  State. 

WEST,  J.  The  defendant  appeals  from  a 
Judgment  of  conviction  in  a  prosecution 
brought  under  the  statute  penalizing  the  un- 
lawful disposal  of  mortgaged  personal  pn^ 
erty.  The  Information  alleged  that,  with  the 
purpose  to  defraud  the  mortgagee  and  with- 
out his  written  consent,  be  disposed  of  an 
automobile  on  which  at  the  time  there  was 
a  chattel  mortgage  "of  the  form  commonly 
known  as  a  title  note,"  to  secure  an  indebt- 
edness of  $3S0,  and  that  the  Instrument  was 
binding  and  properly  of  record  in  the  office 
of  the  register  of  deeds.  After  hla  motion 
to  quash  was  oTerruled,  the  defendant  plead- 
ed guilty,  and  later  moved  in  arrest  of  Jodv* 
ment 

The  sole  question  Involved  Is  whether  the 
section  under  which  the  information  was 
drawn  (General  Statutes  of  1915,  |  6513)  In- 
cludes a  title  note.  One  of  these  instm- 
meats,  when  properly  recorded,  is.  In  many 
respects,  the  same  in  effect  as  a  diatt^I 
mortgage.  It  has  been  said  that  these  con- 
tracts should  be  regarded  on  the  same  baslt 
as  a  chattel  mtfftgage;  that  there  ia  a  theo-' 
retical  distinction,  but  no  practical  difference. 
Christie  r.  Scott^  77  Kan.  207,  261,  01  Pac. 
214.  In  Paul  t.  I4ngenfelter,  80  Kan.  871, 
182  Pac.  1170.  It  was  said: 

"No  reason  can  be  suggested  for  regarding 
contracts  of  this  character  as  any  dlSfcrent  la 
effect  from  chattel  mortgages."   80  Kan.  878, 

132  Pac  1180. 

It  was  there  held  that  actual  notice  of 
unrecorded  title  notes  does  not  afTect  the 
creditor  any  more  than  actual  notice  of  an 
unrecorded  chattel  mortgage.  It  remains  to 
be  seen,  however,  whether  the  Legislature  In* 
tended  to  make  criminal  the  disposition  of 
property  covered  by  a  title  note.  The  pres- 
ent statute,  providing  for  recording  chattel 
mortgages  {Gen.  Stat  1915.  S  6495),  was  en- 
acted In  1868.  The  provision  for  renewals 
was  made  at  the  same  time,  and  amended 
by  chapter  364  of  the  Laws  of  1903;  both 
the  original  statute  and  the  amendment 
leaving  the  chattel  mortgage  void,  unless  re- 
newed within  a  certain  time.  Not  until  1889 
was  provision  made  tOT  the  recording  of 
notes  evidencing  a  conditional  sale,  title 
being  reserved  In  the  VMdor  until  payment 
when,  by  chapter  255,  It  was  provided  that 
such  Instruments  (described  tn  the  title  of 
the  act  as  "title  notes")  might  be  deposited 
with  the  register  of  deeds,  and  should  there- 
after be  "subject  to  the  law  applicable  to 
the  filing  of  chattel  mortgages."  This  was 
amended  by  the  Legislature  of  1901  (Gen. 
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Stat  ms,  I  6006)  by  prorldtng  that  tbese 

Instrumenta — 

"shall  be  entered  upon  the  recocds  the  aame  u 
a  chattel  mortgage,  and  when  so  deposited  shall 
rwiaiQ  ta  full  force  and  effect  until  the  ainotmt 
of  tha  aame  it  tuQj  paid,  without  nnawal  at 
the  Mine  by  the  vendor.   •   •   • " 

This  makes  quite  a  material  distinction 
between  a  title 'note  and  a  chattel  mortgage 
'in  respect  to  the  coDtinuatlon  of  the  Hen; 
the  record  of  the  latter  requiring  to  be  re- 
newed biennially.  Gen.  8Ut  191S,  |  6407. 
While  the  effect  of  title  notes  and  duttel 
mortgages  is  in  many  respects  ttie  same,  the 
former  retain  title  in  the  seller,  white  the 
latter  convey  title  to  the  Imder.  Chapter 
KM.  Laws  of  1901,  made  it  a  crime  for  a 
"mortgagee  named  in  a  diattel  morts^ge," 
to  execute  a  release  or  satisfaction  at  such 
"chattel  mortgage."  It  will  be  observed  that 
in  this  act  no  mention  is  made  of  title  notes, 
while  chapter  253  of  tlie  Laws  of  1888  speaks 
of  "vendor"  and  "creditors  of  the  vendee^" 
aod  not  of  mortgagors  and  mortgagees. 

The  recording  act  (section  0485)  covers 
"every  mortgage  or  ciHiveyance  intended  to 
operate  as  a  mortgage  of  personal  property. 
•  •  •"  Not  only  was  this  broad  language 
jiot  deemed  sufficient  to  Include  title  notes 
(Sumner  McFarlan,  10  Kan.  000),  but 
whai  the  act  providing  for  recording  ttiose 
instmments  was  framed  this  jdiraseology 
was  used: 

"Any  and  all  instrumenta  in  writing  or  prom- 
issory Dotes  DOW  in  existence  or  hereafter  ex- 
ecuted evidencing  the  conditional  sale  of  per- 
sonal property,  and  that  retaini  the  title  to 
the  same  in  the  vendor.  *  •  * "  Chapter 
20B,  Laws  of  1S89;  Gen.  Stat  1915,  |  0008. 

The  Legislature  of  1874,  by  chapter  72, 
made  it  a  crime  to  fraudulently  dispose  of 
property  covered  by  diattel  mortgage^  This 
was  amended  by  chapter  161  of  the  Laws 
of  1897,  and  again  by  diapter  ^  of  the 
Laws  of  1811,  which  Is  section  6513,  under 
which  the  informatlim  in  this  case  was 
drawn.  When  the  original  statute  was  en- 
acted, and  for  years  thereafter,  tliere  was 
no  provision  for  recording  title  notes,  and 
it  is  Impossible  to  believe  that,  when  the 
Legislature  used  the  phrase  "mortgagor  of 
personal  property"  (which  words  mark  the 
beginning  of  the  section  in  Its  present  form), 
the  giver  of  a  title  note  was  Intended  to  be 
Included.  Both  statutes  have  been  amend- 
ed, but  no  change  has  been,  made  in  the  acts 
deflning  the  crime  to  Indicate  any  broaden- 
ing of  the  language  first  used,  so  as  to  In- 
clude title  notes,  which  in  fact  and  in  strict 
legal  contemplation  are  not  chattel  mort- 
gages, but  instruments  which  accomplish  a 
similar  purpose. 

The  exact  wording  of  the  document  in 
question  is  not  disclosed,  and  the  prosecu- 


tion aifoes  tbat  the  alleirntlon  fiiat  it  was 
a  diattel  mortgage  mates  the  Information 
good,  even  under  die  law  as  we  have  Just 
declared  It;  notwithstanding  the  further 
arnment  that  It  was  "in  Uie  fonn  commonly 
known  as  a  tlQe  note."  Iknibtless  a  contract 
might  be  writtnt,  employing  some  expres> 
aiona  appnq^riate  to  a  title  note,  but  npoa 
the  whtAe  ocmstitutlng  in  l^al  ^ect  a  diat- 
tel mortgage^  The  pleader  did  not  heare  use 
language  fairly  suggesting  tbat  situation. 
His  characterisation  of  the  instrument  as 
a  diattd  mortgage,  while  stating  that  Its 
form  was  that  of  a  title  note,  must  be  re- 
garded as  the  pleading  of  a  conclusion  of 
law ;  the  qualification  respecting  Its  form  be- 
ing apparently  inserted  for  the  commend- 
able purpose  of  enabling  the  vital  legal  ques- 
tion in  the  case  to  be  determined  upon  the 
face  of  the  papers. 

The  judgment  Is  reversed,  and  the  cause' 
remanded,  with  directltms  to  discbarge  tbe 
defendant 

All  the  Justices  concurring; 


BAGBT  et  al.  v.  8TRAUB  et  aL  (Ko.  22223.) 
(Supreme  Court  of  Kansas.    Oct,  U,  30IO.) 

rSytfc&as  by  the  Oouri^ 

1.  Saxsb  •a:>417— BviDizrcx  to  bubtaxh  find- 

XnO  AS  TO  KABKBT  PBICI  OT  WOKL  OH^ 

The  evidence  Md  saffldent  to  rapport  a 
finding  of  the  market  price  of  fuel  oil  during  i 
certain  period. 

2.  Appeal  and  kbbob  <s=>1174— Cevebsal  ob 

AVFUICARCB  OH  lUSDHDBBarAKDZNG  Of 
UANnATB  IN  rOBUXB  APPXAZ.. 

In  view  of  the  possibility  that  the  judgment 
appealed  fnmi  was  afEeeted  by  a  misumlcr- 
Btanding  of  the  purpose  of  this  court  In  a  for- 
mer remand,  it  will  be  set  aside  or  allowed  to 
stand  according  to  whether  or  not  it  was  in- 
fluenced by  a  belief  on  tbe  part  of  the  trial 
judge  that  the  mandate  rcquit«d  the  making  of 
a  certain  finding  irrespective  of  hia  own  judg- 
ment of  the  truth  and  weight  of  the  evidence 
on  which  it  was  based,  the  trial  court  to  apply 
this  ruling  according  to  its  knowledge  of  tbe 
fact  in  that  regard. 

3.  Sales  «s»418(1)— Lzabzlxtt  of  asixn  on 

BBEACH  OF  CONTBACT. 

In  an  action  against  the  seller  for  refusal 
to  complete  tbe  performance  of  a  contract  to 
furnish  at  a  stated  price  from  4,000  to  6,000 
barrels  of  fuel  oil  per  month  for  two  years,  a 
provisicm  being  added  that  the  bayer  must 
take  the  maximum  amount  it  offered,  flie  liabil- 
ity of  the  seller,  where  It  Is  measured  by  the 
ordinary  rale  of  tbe  difference  between  tbe  con* 
tract  and  market  price,  Is  based  upon  tbe  non- 
delivery of  the  minimum  amount  only,  althoiiKh 
deliveries  of  an  intermediate  amount  had  been 
made  while  the  contract  was  being  carried  ouL 


4s9»For  other  eases  see  same  topic  and  KBT-NCHBEIB  In  all  Ker-Hnmbered  Dlgasta  and  Xndazas 


Digitized  by 


Google 


I 


Kan^ 


BA.OBT  T.  8TRA17B 
(IM  F.) 


717 


4.  New  nuL  «=9l08— BsPtTSAL  it»  hbvz.t 

DIBOOVKHED  BTIDKHOI  NOT  EBBOB. 

The  oTerrulliir  o£  t  motion  tar  a  now  tiisl 
on  the  cromtd  of  itmrfy  discomod  erideiice 
MA  not  to  hm  beta  omoeoDB. 

Appeal  from  District  Court,  Allen  County. 

Action  by  H.  F.  Bagby  and  others  against 
O.  A.  Stranb  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeaL  Remand- 
ed for  a  modification  and  judgment  to  be  oth- 
erwise afBrmed  or  further  modified  according 
to  oidnloD. 

Obas.  H.  Apt  and  rrefl  Apt.  botti  ot  lola, 
tot  appellants. 

Qard  ft  Gard  and  Baxter  D.  McCIaIn,  all 
of  lola,  for  appellees. 

UASON,  J.  The  defendants  made  a  con- 
tract by  which  they  agreed  to  furnish  to  the 
plalntlfts,  for  a  period  of  two  years  b^ln- 
ning  October  1, 1912,  from  4.000  to  6,000  bar- 
rels of  fuel  oil  at  Moran,  in  Allen  county,  at 
68  cents  a  barreL  They  made  dellveriee  up- 
on the  contract  nntU  February  14, 1913,  when 
they  refused  to  proceed  further  under  It 
The  plalntiOs  brought  suit  for  breach  of  con- 
tract, and  obtained  a  Judgment  for  $1,830.82, 
which  was  found  to  be  the  amount  of  the 
damages  they  had  sustained  up  to  May  2, 1013, 
at  which  time  the  only  customer  with  whom 
they  had  had  a  eontract  for  the  disposal  of 
the  oil  became  bankrupt  and  ceased  business. 
The  plaintiffs  appealed  on  the  ground  that 
they  were  entitled  to  recover  an  addlti(mal 
sum  for  damf^es  accruing  after  that  date, 
and  the  defendants  in  the  same  proceeding 
asked  a  rerersal  on  the  theory  that  they  were 
not  liable  In  any  amount  This  court  ap- 
proved ^  jodgmrat  80  far  as  it  established 
a  liability  of  $1380.82  up  to  Uay  2, 1913,  but 
reraraed  the  case  for  further  proceedings 
with  refwoice  to  tin  plaintiff's  claim  for 
damages  thereafter  sustained.  Bagbgr  t. 
8traub^  101  Kan.  606.  168  Pac  1008.  In  the 
oj^ion  It  was  stated  tbat,  although  other 
matters  had  been  resented  for  considera- 
tion, the  only  material  error  found  was  the 
refusal  to  make  additional  findings  vith  ro- 
spect  to  the  niai4»t  price  of  the  oU  after 
Uay  2.  1918.  and  award  the  plalntlA  a  far- 
ther amount  baaed  thweon.  This  necessarily 
inrolved  an  approval  of  the  orders  at  the 
trial  court  in  other  respects,  including  the 
findings  and  caoclnsions  thmtofore  made. 
On  the  remand  of  the  case  the  trial  court 
gave  the  plalntltTs  a  judgment  fbr  the  addi- 
tional sum  of  $11,294.71,  and  the  defendants 
appeal. 

The  defendants  seek  to  renew  a  cont^tlon 
made  In  the  former  appeal  that  their  refusal 
to  carry  out  the  contract  was  justified  by  a 
breach  of  its  conditions  by  the  plalnUfls. 
That  matter,  however,  together  with  other 


challenges  of  the  correctness  of  the  original 
findings  and  concluslona,  is  set  at  rest  by  the 
decision  then  made,  which  left  nothing  to  be 
determined  excepting  the  liability  of  the  de- 
fendants accruing  subsequent  tp  May  2.  1913. 
The  question  now  to  be  considered  is  whether 
error  was  committed  In  fixing  that  liability 
at  $11,204.71.  This  estimate  of  the  plaintiff's 
damages  is  based  upon  a  finding  substantial- 
ly to  the  effect  that  the  market  price  of  the 
fuel  oil  between  May  2,  1913,  and  October  1, 
1914,  averaged  78  cents,  or  16  coits  above  the 
contract  price.  The  defendants  assert  that 
this  finding  was  not  supported  by  the  evi- 
dence, and  that  it  did  not  result  from  an  in- 
dependent weighing  of  the  testimony  by  the 
trial  judge,  but  from  the  belief  on  his  part 
that  he  was  constrained  thereto  by  the  man- 
date of  this  court 

[1  ]  1.  One  of  ttte  original  findings  reads  as 
f<dlowa: 

"I  further  find  that  soon  after  the  execution 
of  contract  between  parties  hereto  fael  oH  com- 
menced and  continued  to  advance  In  prire, 
reaching  its  bluest  price  In  Febmary,  1918, 
to  wit,  $1.05  per  barrel;  that  during  the  en- 
tire time  covered  by  said  contract  tiiere  was  a 
•teedy  demand  for  fuel  oil ;  the  lattnr  part  of 
the  year  1912  and  the  tirst  one-half  of  year 
1913,  the  demand  for  fnel  oil  was  sreat  and 
prices  good:  no  foel  oil  dnrfaig  soch  period 
mnld  be  pnrehssed  for  as  low  a  priee  as  fifty- 
Hicfat  cents  (S84>  wr  barrel  f.  o.  b.  ears  at  re- 
finery la  tblB  section  of  the  country." 

The  expresrion  "such  period"  In  the  last 
clause  quoted  appears  to  refer  to  "the  entire 
time  covered  by  said  contract."   Possibly  It 
may  refer  to  "the  latter  part  of  the  year  1912 
and  the  first  one-half  of  year  1913."   In  ei- 
ther evoit  it  recosnizes  a  demand  for  the  oU 
after  May  2, 1013,  and  shows  liability  on  the 
part  of  the  defMdants  after  that  time  unless 
on  the  flieory  that  no  definite  amount  could 
be  arrived  at  from  the  ^dence.  No  witness 
undertotA  to  say  in  so  many  words  that 
there  was  an  establLAed  market  price  fbr 
fnel  oil  at  Moran,  or  In  that  field,  and  none 
testified  to  a  Qieclflc  estimate  of  such  market 
price.   Nevertheless  we  think,  as  Indicated 
In  tbo  fbrmer  <q;iinion,  there  waa  evidence 
from  which  ttie  existence  of  a  market  pricey 
and  Its  amoimt,  could  readily  be  determined. 
The  fuel  oil  referred  to  la  a  by-product  of  the 
refining  of  crude  oil — ^It  is  the  residuum  after 
the  gasoline  and  kerosene  have  been  extract- 
ed.  The  manager  of  a  refinery  at  caianute 
testified  that  fuel  oil  had  no  general  quoted 
or  published  market  price,  as  crude  oil  had ; 
that  its  price  depended  to  some  extent  upon 
that  of  crude  oil,  and  fluctuated  accordlns^y, 
but  not  uniformly ;  that  during  the  period  In 
question  there  was  an  exceedingly  good  de- 
mand for  it  a  steady  demand  and  a  ready 
sale;  that  his  company  sold  theirs  to  the 
beat  possible  advantage,  but  usually  flie  prlc- 
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68  recdTed  were  about  what  othw  ovtpatters 
charged;  tbat  tbere  waa  ostiallr  not  much 
change  In  prlcea ;  that  they  usually  ran  pret- 
ty uniform;  that  there  waa  no  reaaon  why 
the  market  price  should  not  be  the  same  at 
Horan  as  at  Chanuta  He  then  gave  the 
average  price  received  by  bis  company  for 
each  mouth  from  February.  1913,  to  March, 
1914,  ranging  from  66  to  81  cents.  Anotlier 
operator  of  a  refinery,  who  bad  bought  and 
sold  fuel  oil  for  a  number  of  years,  testified 
that  there  was  a  ready  market  in  that  field; 
tbat  the  prices  be  received  were  practically 
the  same  as  over  the  entire  field.  He  then 
gave  these  prices  by  months,  running  frtHu 
71.5  to  89.46.  Other  evidence  having  a  cor- 
roborative tendency  la  mentioned  in  the  for- 
mer opinion.  Ttiia  testimony  would  seem  to 
indicate  tbat  while  the  market  price  of  fuel 
oil  was  Dot  standardized  to  the  same  extent 
as  that  of  crude  oU  for  instance,  and  could 
not  be  ascertained  by  merely  turning  to  the 
Quotatlona  of  a  particular  date,  an  estimate 
oould  be  madei  without  modi  difficulty, 
wbldi  would  -be  reaaooalily.  accorate.  We 
think  Oiat  die  evldenoe  was  mffldoit  to  sup* 
port  a  finding  Hut  tlio  averace  market  iniee 
was  78  cents,  the  basis  aa  whldi  the  aBMrant 
ot  the  judgment  was  arrived  at. 

(2]  2.  The  additional  findings  of  the  trial 
court  were  Introduced  by  the  statement  that 
ttiey  wore  made  "in  ttw  light  of  the  mandate 
and  «pinl<ai  at  Om  Supreme  Court  of  tbe 
state  of  Kansas,  and  In  accradance  there- 
with." TbB  finding  with  regard  to  market 
price  read  as  follows : 

"Tltat  fael  oil  Is  a  commodity  having  no  reg- 
ular quoted  market  price;  however,  nnder  tbe 
evidence  addaced  upon  the  trial  of  the  cans^ 
in  die  light  of  Hit  mandate  and  opinion  of  the 
Supreme  Court,  filed  herein,  and  tlie  obsenra* 
tloas  made  therein  by  said  court  ooncemlDg 
ench  evidence,  the  court  now  finds  tbat  daring 
tbe  whole  period  intervening  between  May  2, 
1913,  and  Ortober  1,  1914,  a  period  of  16 
months  and  29  days,  tbe  plaintifh  could  have 
realized  a  net  profit  of  IB  cents  per  barrel  bad 
tbe  defpndants  foraisbed  same  upon  orders  of 
platntiflh  under  tbelr  contract  before  referred  to 
at  the  contrati:  price  of  58  cents  per  barrel,  f.  o. 
b.  cars  at  Moran,  Kan." 

The  defendants  maiotaln  that  the  refer- 
ence to  the  mandate  and  opinion  of  this 
court,  especially  In  view  of  Its  repetition, 
shows  that  the  trial  judjre  believed  that  obe- 
dience thereto  compelled  the  finding  made, 
irrespective  of  his  own  JudRinent  In  tbe  mat- 
ter. The  language  used  supsests  the  possi- 
bility of  such  -an  understanding.  It  Is  not 
n^ecessary  to  incur  any  risk  that  the  judR- 
ment  finally  established  shall  be  affected  by 
a  misunderstanding  by  either  the  trial  or  ap- 
pellate court  of  tlie  language  used  by  tbe  oth- 
er, Inasmuch  as  any  remote  doubt  on  the 
subject  can  easily  be  set  at  rest,  In  accord- 
ance with  a  practice  already  adopted  In  a 
■omswbat  similar  dtoatiffli.  Butler  t.  MU- 
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ner,  101  Kan.  264, 166  Pac.  478.  The  purpose 
for  which  the  former  judgment  in  tbe  pres- 
ent case  was  reversed,  as  stated  in  the  order 
of  reversal,  was  in  order  that  the  trial  court 
might,  from  the  evidence  already  adduced, 
make  the  additional  findings  of  fact  and  cos- 
dusion  of  law  requested  by  the  plaintiffs, 
and  for  such  further  proceedings  in  accord- 
ance with  the  opinion  as  might  be  proper. 
What  the  plaintiffs  bad  requested  was  that 
the  findings  should  be  made  of  the  market 
price  of  the  oil  aft^  May  2, 1913,  and  of  the 
amount  of  their  additional  damages  aa  meas- 
ured thereby,  and  that  tbe  law  should  be  ap- 
plied to  the  facts  so  found.  It  was  of  course 
not  the  loteotlon  of  this  court  to  place  an; 
restraint  upon  the  trial  conrt  in  the  exercise 
of  its  function  of  determining  tbe  crediblli^ 
or  weight  of  tbe  evidence.  It  aeems  entirely 
clear  tbat  the  trial  judge  could  not  have  sup- 
posed that  the  mandate  required  him  to  find 
that  the  market  price  waa  15  cents  higher 
than  the  contract  price,  but  there  is  a  possi- 
bility that  he  may  have  Interiweted  it  aa  im- 
posing upon  htm  the  absolute  dvty  ot  finding 
tiiat  it  had  some  definite  market  Talae.  As 
already  Indicated  we  r^rded  and  atlU  re- 
gard tb»  ovidMce  already  referred  t(H  if  ac- 
cepted aa  true,  as  affording  a  basis  foe  sodi 
a  finding,  but  we  bad  no  thought  of  <wii»on1ng 
Its  acceptance  upon  the  trial  emit.  The 
cause  Is'to  be  remanded  to  be  modified  In  re- 
lation to  another  matter  to  be  hereinafter 
dlBcmned.  Tbe  forttier  order  will  be  made 
that  except  for  sodi  modification  the' judg- 
ment will  stand  aa  roadeted,  if  tiie  finding 
referred  to  la  the  result  of  an  Independwt 
conslderaliai  el  ttie  evidence  by  fiw  trial 
court.  If,  however,  that  judgment  was  ar- 
rived at  only  by  aceq;»tlng  the  evldoice  oa 
the  subject  as  tru^  and  as  necessarily  estab- 
lishing a  market  price  of  73  cents,  under  a 
supposed  compulsion  resultti^  from  the  lan- 
guage in  wfaldi  tlie  former  dedalon  of  this 
court  waa  expressed,  then  the  trial  court  is 
directed  first  to  pass  Independently  upon  the 
truth  and  effect  thereof,  and  rrader  such 
judgment  as  shall  be  in  accordance  with  the 
conclusion  reached  In  that  regard.  Of  the 
fact  in' this  respect  the  trial  court  can  of 
course  be  absolutely  certein,  from  Its  own 
knowledge,  while  this  court  could  only  form 
a  fallible  judgment,  based  upon  the  interpre- 
tation of  language  not  entlrdy  free  from  am- 
biguity. 

[S]  3.  The  portion  of  the  contract  relating 
to  the  quantity  of  oil  to  be  furnished  read: 

"The  seller  afrees  to  sell  to  the  purchaser 
from  4,000  to  6.000  barrels  of  fuel  oil  per 
montb  during  the  period  of  24  months  from  Oc- 
tober 1,  1912;  the  underetBuding  being  that 
the  purchaser  shall  take  under  this  contract 
up  to  tbe  maximum  amount,  if  it  is  required." 

During  the  4  months  and  13  days  that  the 
defendanto  complied  with  the  contract  they 
furnlabed  the  plaintlffa  an  average  of  4,438 
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barrels  of  oil  a  month.  In  the  flrst  Judg- 
luent,  which  covered  damages  up  to  the  time 
of  the  bankruptcy  of  the  customer  with 
whom  the  plaintiffs  had  a  contract  for  plac- 
ing the  oil,  the  amount  was  based  upon  a  de- 
fault In  d^vering  that  amount  each  month. 
In  rendering  the  additional  judgment  the 
court  adopted  the  same  basis  In  this  respect 
The  defendants  maintain,  and  we  think 
rightly,  that  their  UablUty  should  be  limited 
to  the  minimum  amount  of  oil  named  In  the 
contract.  The  amount  of  damages  covered 
by  the  first  Judgment  was  arrived  at  In  view 
of  the  special  and  exceptional  ctrcumatances 
of  the  case.  According  to  the  findings,  after 
the  plaintiffs  had  contracted  for  the  placing 
of  the  oU  at  a  net  profit  of  15  cents,  the  de- 
fendants cat  <M  ttielr  supply  and  furnished 
the  <dl  direct  to  th^  cnstomor  at  the  same 
advance  With  respect  to  tills  tzansactlon 
the  plalnttllb'  damages  were  measured  by  the 
qiediflc  amount  they  had  lost  by  being  de- 
prived of  the  fmits  of  the  favorable  arrange- 
moit  fbey  luid  made  tor  the  disposition  of 
ftm  1^.  In  tbat  rituatlMi  dtere  was  a  reason 
for  considering  tlie  amount  of  oil  actually 
famished  which  does  not  apply  In  estimating 
the  plalntlfla'  snbsequent  damages.  As  to 
these  they  are  relegated  to  the  ordinary  rule 
that  the  measure  of  damages  for  the  failure 
to  deliver  goods  contracted  for  Is  the  dlffei- 
ence  between  the  contract  price  and  the  mar- 
ket price.  The  amount  of  oil  for  the  nonde- 
livery of  which  we  regard  the  defendants  as 
liable  under  this  rule  is  that  shown  on  the 
face  of  the  contract.  The  agreement  being 
for  the  furnishing  of  from  4,000  to  6,000  bar- 
rels, and  the  buyer  being  expressly  required 
to  take  the  maximum  If  offered,  the  seller 
could,  In  our  Judgment,  have  satisfied  his  ob- 
ligation by  the  delivery  of  the  minimum. 
The  additional  Judgment  will  be  modified  by 
deducting  therefrom  the  sum  by  which  the 
amount  of  recovery  was  increased  by  reason 
of  the  calculation  being  bused,  on  4,438  bar- 
rels Instead  of  an  even  4,000. 

[4]  4.  One  of  the  plaintiffs  testified  that 
the  purchasing  agent  of  the  dty  of  Kansas 
City  had  quoted  him  ^05  per  barrel  for  a 
year's  supply  of  fuel  oil,  which  would  have 
been  equivalent  to  about  74  ceata  at  Moran. 
Id  support  of  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  the  de- 
fendants introduced  the  affidavit  of  the  pur- 
chaMng  agent  to  the  effect  that  he  had  not 
made  such  an  offer.  The  d«ilal  of  the  mo- 
tion Is  assigned  aa  error.  In  the  ^aae  of 
the  case  now  under  consideration  the  plain- 
tiffs were  entitled  to  recant  vpon  showing 
the  market  price  (tf  the  oil.  It  was  not  nec- 
essary that  they  should  prove  that  they  could 
have  disposed  of  the  oil  to  any  particular 
customer.  The  evidence  concerning  the 
transaction  with  the  Kansas  01{y  purchasing 
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agent  was  not  of  vital  importance  except  as 
it  might  have  discredited  the  witness  who 
testified  for  the  plaintiffs  concerning  It.  W© 
see  no  Just  ground  for  disturbing  the  ruling 
of  the  trial  court  In  this  regard. 

The  cause  Is  remanded  for  a  modification 
In  regard  to  the  amount  of  oil  on  which  the 
recovery  Is  to  be  based,  the  Judgment  to  be 
otherwise  affirmed  or  further  modified  ac- 
cording to  the  test  already  laid  down,  to  be 
applied  by  the  district  court 
All  the  Justices  concurring. 


HORNB  T.  OURTIB  et  tl  <Now  22180.) 
(Supreme  Goort  of  Kansas.   Oct  11, 1910.) 

(ByUabuM  hy  Court.) 

1.  LlUITATIOH  OF  AOnOHS  *=»37(2}— AOTIOK 
FOB  FRAUD  BABUU  IN  TWO  TEARS. 

An  action  for  damages  on  account  of  fraud- 
ulent misrepresentations  is  barred  In  two  years. 

2.  Bight  of  action  fob  fkaud  acobues  oif 

niSCOVSBT. 

The  time  tar  the  bringing  of  an  action  for 
damages  on  account  of  fraudulent  representa- 
tions begina  to  run  when  the  facta  concerning 
the  fraud  are  discovered. 

3.  Limitation  or  Aorroirs  4=»100(5,  12)— Ac- 
tion FOB  FBAITD  BABBin  BT  DELAT  ARSE 
DISCO VEST. 

The  facta  examined,  and,  assuming  tbnt  they 
disclose  fraud,  the  plaintiff  was  sufficiently  ap- 
prised of  them  to  have  based  his  action  there- 
on more  than  two  years  before  It  was  begun, 
and  consequently  his  action  was  barred  by  the 
statute  of  Umitationa.  Code  Civ.  Proc  S  17» 
d.  8  (Oen.  St.  191S,  {  0807). 


Appeal    from   District   Court,  Wallace 

County. 

Action  by  L.  O.  Home  against  O.  P.  Cnrtia 
and  another.  Jodgment  fbr  plaintiff,  and  de- 
fendants appeal.  Reversed  and  remanded, 
with  tnstmctloDs  to  enter  Judgment  for  de- 
fendants. 

Mahln  A  Mahln.  of  Smith  Center*  and  Mon- 
roe, McGlnie  &  Monroe,  of  TopekUt  foi;  ap- 
pellants. 

DAWSON,  X  mie  plaintiff  brought  this 
action  against  the  defendants  for  damages 
on  account  of  alleged  fraudulent  misrepre- 
sentations whereby  he  was  induced  to  part 
with  a  quarter  section  of  Wallace  county 
land  worth  ffom  $500  to  |70a  The  consid- 
eration was  an  assignment  of  a  bill  of  sale 
for  50  head  ot  horses  running  at  large  In  the 
forests  and  mountains  of  Coconino  connty, 
Ariz.  The  title  to  the  horses  was  in  the  de- 
fendant Curtis,  by  successive  assignments  of 
this  bill  of  sale.  Curtis  acquired  the  bill  of 
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Bale  (for  100  bead  of  borses)  In  exdiange  for 
320  acres  of  Coloraao  land,  worth  $1,000,  and 
|200  In  CBBb,  Curtis  bad  never  seen  the 
horaes.  By  private  arrangement  between 
Curtis  and  the  defendant  Dnvall,  Cnrtls  per^ 
mitted  Duvall  to  trade  the  horses  to  plain- 
tiff; Duvall  glvinc  Ctirtla  a  tract  of  land 
near  Weskan,  while  plalntUt  conveyed  his 
land  to  Duvall. 

Following  this  deal,  the  trio  went  to  Flag- 
atatf,  Ariz.,  In  January,  1914,  to  capture  the 
horses.  The  plalntur,  In  part,  testified : 

Dovan  "said  tihat  he  had  nerar  been  there 
and  had  never  seen  the  horses.  .*  *  *  He 

said  that  be  got  50  and  wanted  me  to  get  the 
other  60. 

"Q.  Now,  did  be  say  that  be  had  SO,  or  that 
the  other  fellow  had  50  of  them?  A.  Well, 
DOW,  the  way  I  uadentood  it  was  that  he  bad 
60.  These  other  60,  he  wanted  me  to  get  them, 
so  as  we  could  both  go  gather  them.  •  *  * 

"Q.  Well,  when  the  three  (tf  yon  went-  down 
there  together,  yon  knew  at  Uiat  time  that  Qrant 
[Duvall]  didn't  hold  any  borses  himself?  A. 
Why,  he  said  he  didn't— I  didn't  suppose  he  did. 

*  *  *  The  pet^le  told  us  it  woold  cost  more 
than  it  was  worth  to  get  the  horses.  The  record- 
er [a  public  officer]  said  the  horses  were  there ; 
that  some  parties  had  been  sold  borses  with 
these  brands  s  while  before,  and  bad  rounded  up 
two  carloads.  He  said  they  had  got  what  their 
contracts  called  for.  He  didn't  Mem  to  thick 
they  were  worth  any  more  than  it  cost  to  get 
them.  The  man  Blai(&  we  talked  to  was  called 
Bum  Blade.  He  was  bom  and  raised  there  and 
from  his  conversation  be  led  me  to  believe  that 
he  knew  about  as  much  as  anybody  about  it. 
Flagstaff  is  right  in  the  mountains,  and  the  pine 
trees  are  tolerably  thick  all  over  that  country. 

*  *  *  It  was  snowing  at  the  time ;  the  snow 
was  from  15  to  18  inches  deep.  •  ♦  •  The 
fellows  couldn't  have  done  anything  towards 
gathering  horses  tiien.  It  would  be  a  big  job 
to  gather  them.  •  •  •  They  all  told  me  at 
the  time  the  best  thing  was  to  drop  it  Black 
said  that  there  were  horaes  there,  and  that  a 
man  might  gather  up  a  few  more  than  a  hun- 
dred, but  not  many.  He  said  it  would  be  mighty 
hard  to  get  them.  *  *  *  At  the  time  we 
made  the  deal,  Duvall  said  he  really  didn't 
know  whether  these  horses  were  there  or  not ; 
be  hadn't  been  there.  He  said  it  might  be  rab- 
bit tracks  for  all  he  knew,  but  he  gave  me  the 
impression  Aat  he  got  60  head  of  them. 

"Q.  Well,  now,  you  wouldn't  say  tliat  be  ab- 
solutely told  you  tliat  he  had  CO  of  them?  A. 
Well,  I  couldn't  say  that  he  absolutely  told  me 
that;  but  he  told  me  something  that  he  caused 
me  to  think  be  had  them.  Now,  I  don't  just 
remember  how  he  put  it 

"Q.  From  his  conversation  you  got  the  im- 
pression that  he  had  50  head?  A.  Yes,  sir. 

"Q.  But  be  didn't  tell  you  that?  A.  I  couldn't 
say  whether  he  told  me  right  plain  out  that 
he  had  them,  but  he  gave  me  that  impression. 

"Q.  Ton  don't  nndertoke  to  say  that  he  in- 
tentionally  made  you  brieve  that  he  had  themT 


A.  Well,  I  don't  know  whether  he  intentianally 
made  me  believe  it  or  not ;  but  be  made  me  be- 
lieve it.  Now,  he  said  I  was  going  with  him  to 
get  ihem;  that  he  was  going  to  get  them  all; 
I  supposed  the  other  SO  was  his." 

Tl»  lory's  general  verdict  was  In  favor 
of -plaintiff,  and  14  special  questions  were 
answered,  some  of  which  will  not  require  con- 
sideration : 

"2.  Did  Grant  DnvsU  make  any  &Ise  and 
fraudulent  representations  to  the  plaintiff  at 
the  time  of  making  the  trade?   Ana.  Yes. 

"8.  If  yon  snawer  No.  2  state  what 

such  representations  were^  Ans.  That  he  owned 
60  head  oi  said  honss. 

"4.  If  you  answer  No.  2  'Xee,'  were  such  rep- 
resentations made  for  the  purpose  of  inducing 
plaintiff  to  make  the  trade?  Ans.  Yes." 

"7.  It  yoo  answer  No.  2  'Tea.'  did  Grant 
Dnvail  know  that  such  representations  were 
false?   Ans.  Tea." 

[1-1]  Defendant  urges  several  errors;  ttie 
first  being  that  the  evidence  wholly  failed  to 
prove  tbat  Duvall  had  made  any  fii^  or 
fraudulent  misrepresentations.  Passing  that 
question  for  the  moment,  the  £raud  found  by 
the  Jury  was  Duvall'a  representation  that 
he  owned  60  head  of  the  horses.  (Findins  3.) 
Assuming  that  this  finding  discloses  fraud, 
the  plaintiff's  own  testimony  was  that  about 
the  time  of  making  the  trad^  and  on  the 
trip  to  Flagstaff,  In  January,  1914,  Duvall 
told  plaintiff  that  he  himself  owned  none  of 
the  horses.  Moreover,  the  bill  of  sale  re- 
ceived by  plaintiff  was  signed.  "O.  P.  Curtis, 
by  Grant  Duvall,  His  Agent"  This  action 
was  begun  on  August  29, 1817,  some  3  years 
and  7  months  after  the  fraud,  if  any,  was 
perpetrated.  An  abortive  effort  was  attempt- 
ed In  the  trial  court  to  show  that  the  fraud 
was  not  discovered  until  1017.  Ralntifl  tes- 
tified that  he  read  something  to  1917  whldi 
led  him  "to  think  that  the  horses  'weren't 
there."  All  the  evidence  was  In  harmonious 
agreement  that  ttie  horses  existed,  but  that  it 
would  cost  more  to  catch  them  than  they 
were  worth.  The  plaintiff  learned  that  fiict 
in  January,  1914.  If  plaintiff  ever  had  an 
action  against  these  defendants.  It  should 
have  been  begun  within  2  years  after  he  was 
defrauded.  Civil  Code,  8  17,  third  dause 
(Gen.  SL  1915,  t  6007).  While  tike  statutory 
time  to  commence  such  an  action  does  not 
begin  to  run  until  ttie  finud  Is  discovered, 
plalntUTs  case  against  defendants  dlsdosra 
the  discovery  of  noting  of  nmseqnence 
which  came  to  light  after  January,  1814. 

The  judgment  is  reversed,  and  tba  cause 
remanded,  with  instruction  to  enter  Judg- 
ment for  defendants. 

All  the  Justices  concurring. 
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STATU  T.  KUBENT.    (Na  21814.) 
(Sapremfl  Ootirt  <tf  Kanau.  Oet  11, 1919.} 

(SyUabu»  hv  tho  OowtJ 

1.  Ihtoxicatinq  liquobs  *=»270— Ow  viola.- 

IION  or  INJUHCniON  AOAINBI  SALE  AND 
UAIKTEHAncK  Or  NUIBANCE,  DEFENDANT 
PUNISHABU  FOB  CONTEUFT. 

Id  a  contempt  proceeding  for  the  violation 
of  a  decree  enjoining  the  nle  of  intoxicatiDt 
Bqaora,  and  the  maintenance  ui  s  nuUance  at  a 
certain  place,  the  defendant  may  be  ponlahed 
for  sales  of  Uquor  and  for  acta  done  in  main- 
taining a  nnlaanee,  although  a  criminal  prose* 
cution  is  pending  against  him  for  the  same  sales 
and  acta. 

2.  Gbikinai/  uw  «=»168— Dirk  dant,  puw- 

ISBED  Its  OniB  AND  POB  OOHTBICFT,  HOT 
TWICE  IN  JB0FABD7. 

He  is  not  thereby  pot  in  jeopardy  twice  for 
the  same  offense,  since  In  one  case  he  is  pnn- 
ished  for  a  crime,  and  in  the  other  (or  contempt 
of  court. 

8.  SXIPITZ.ATIONa  «=»14^>— BVIDSirOE  ADIOT- 
TED  BY  SIIPm^TION. 

The  defendant  had  no  reason  to  complain 
of  the  admiasion  of  testimony  in  the  contempt 
proceeding,  which  had  formerly  been  taken  and 
transcribed  in  the  criminal  proceeding,  as  he 
bad  agreed  and  stipulated  tiiat  the  evideDce 
might  be  so  used. 

4.  Ihtoxicatinq  liquobs  ^=>279— Evidenok 
8ustainino  pt7nisu1iert  fob  contempt  fob 

VIOLATION  or  INJUKOTION. 
The  evidence  in  the  case  cxamlDCd,  and  held 
to  be  sufficient  to  sustain  the  findings  and  judg< 
ment  of  the  trial  court. 

Appeal  from  District  Court,  Crawford 

County. 

Adolpb  Eurent  was  convicted  upon  a 
charge  of  contempt,  and  be  appeals.  Affirm- 
ed. 

See.  also,  lOS  Ean.  13,  181  Pac.  603. 

VL  h.  Bnrtm,  ai  Parsons,  and  O^umias 
W.  Clark,  of  Pittsburg,  for  appellant. 

Btebard  J.  Hopkins,  Atty.  Gen..  George  F. 
Beezley,  of  GIrard,  A.  B.  Ktfller,  of  Pitts- 
burg and  O.  A.  Burnett,  of  Qlrard,  tax  the 
State. 

JOHNSTON,  a  J.  This  Is  an  appeal  from 
a  conviction  upon  a  diarge  of  contempt  On 
Uay  Of  1913,  tbe  defendant  was  perpetually 
enjoined  from  maintaining  a  nuisance  on 
certain  premises  in  violation  of  tbe  pro- 
blbltory  liquor  law,  and  the  judgment  was 
based  on  tbe  written  confession  of  the  de- 
fendant. In  September,  1917,  be  was  prose- 
cuted before  a  Justice  of  the  peace  for  various 
violations  of  tbe  prohibitory  liquor  law,  and 
A)und  guilty  upon  all  the  counts  charged  in 
tbe  complaint.  An  appeal  was  taken  to  tbe 
district  court,  and  after  a  mistrial  there  tbe 
case  was  discontinued.  Prior  to  tbe  dlsmls- 
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sal  another  prosecution  bad  been  begun  be- 
fore a  Justice  of  tbe  peace  for  like  offenses 
and  while  tbid  case  was  pending  tbe  defend- 
ant was  tried  upon  the  diarge  of  cmtanpt 
of  tb»  permanent  injunctioa  and  was  found 
guilty.  The  penalty  imposed  was  Imprison- 
ment for  six  months,  and  a  fine  of  $100  and 
costs,  Including  an  attorney's  fee  of  $100. 

[1]  Tbe  first  contention  is  ^t  the  court 
should  not  have  required  tbe  defendant  to 
go  to  trial  on  the  contempt  charge,  while 
tbe  facts  out  of  whtiA  it  grew  were  pending 
and  undetermined  In  the  criminal  case,  ^e 
charge  of  contempt  was  a  step  in  a  civil  pro* 
ceedlng  of  lnjunctt<m,  and  is  Independent  oC 
tbe  criminal  prosecutions.  In  me  case  be 
was  prosecuted  for  dime,  and  in  tbe  other 
for  disobedimce  of  an  order  of  the  court  in 
a  dvU  proceeding.  In  Cowdery  v.  State,  71 
Kan.  4S0,  451,  80  Pac.  953,  it  was  said: 

"Again,  it  is  urged  that  the  court  erred  in  not 
dismissing,  or  at  least  not  continuing,  the  trial 
of  this  case  until  a  criminal  case  which  was 
pending  in  the  Same  court  against  the  same  de- 
fendant should  be  disposed  and  In  which  he 
was  charged  with  a  violation  of  the  prohibitury 
liquor  law,  and,  it  is  claimed,  npon  the  same 
facts.  Whether  the  charge  in  tbe  criminal  case 
was  for  Illegal  sales,  or  tor  maintaining  a  nai- 
aance,  the  record  here  does  not  disdoee.  It 
matters  not  Tbe  result  of  the  criminal  case 
could  under  no  circamstancea  become  res  ju< 
dicata  as  to  any  questton  of  law  or  fact  involved 
in  the  civil  oase." 

'  [2]  Nor  is  tbe  order  punishing  the  defad- 
ant  for  contempt  an  invasion  of  his  consti- 
tutional rights.  The  injunction  proceeding 
Is  In  due  course  of  law.  (Mugler  v.  Kansas, 
12S  IT.  S.  623,  8  Sup.  Ct.  273,  31  L.  Ed.  20S), 
and  a  conviction  based  on  the  crindnal  acta 
wbldi  furnish  ttie  foundatkm  for  tbe  pro- 
ceeding for  contempt  is  not  a  bar  to  punish- 
ment for  contempt  It  cannot  be  said  that 
be  Is  put  in  Jeopardy  twice,  fbr  the  reason 
ttiat  the  violation  of  the  <dvU  order  is  not 
the  otteaaa  chained  in  tbe  criminal  case. 
State  T.  Boach,  83  Kan.  006,  112  Pac:  150, 
31  li.  R.  A.  (N.  S.)  670,  21  Ann.  Caa  1182; 
Ex  parte  Allison,  99  Tex.  455,  00  S.  W.  870, 
note,  2  U  B.  A.  (N.  S.)  lUl,  122  Am.  St  Bep. 
663. 

.  [3]  The  reception  of  testimony  whldi  bad 
been  given  on  the  criminal  trial  la  assigned  as 
error.  It  appears  from  the  record,  however, 
that  this  evidence  was  admitted  under  an 
agreement  of  the  defendant  that  It  should 
be  considered  so  far  as  It  was  competent,  rel- 
evant, and  material,  and  should  be  treated 
the  same  as  tiiougb  the  witoesses  were  pres- 
ent In  court  and  bad  been  properly  sworn 
and  given  thdr  testimony.  Under  this  stip- 
ulation the  plaintiff  will  not  be  heard  to  ob- 
ject to  the  form  in  which  tbe  testimony  was 
presented. 

[4]  There  is  a  farther  eont«itIon  that  tbe 
evidence  did  not  warrant  the  court  in  flnd- 
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log  the  defendant  guilty  of  cmitempt  It 
was  found  by  tbe  court: 

"(3>  That  OD  or  aboat  September  13,  ldl7, 
the  deputy  sheriff  and  anderaheriff  found  eleven 
(11)  sacks  of  beer  in  a  cellar  or  care  on  said 
premises ;  that  said  cellar  or  cave  had  a  ce- 
ment floor  ;  that  said  quantity  of  beer  was  found. 
In  a  trench  under  tlie  floor  of  said  cellar  or 
cave ;  that  the  sold  trench  was  covered  with  a 
cement  slab,  the  top  of  which  slab  iraa  fluab 
Trith  die  top  of  the  floor  of  tiie  cave  or  cellar ; 
that  the  said  slab  had  a  wire  or  metal  handle 
on  each  end  thereof ;  that  said  trench  extended 
east  and  west  along  the  north  side  of  said  cave 
or  cellar;  that  immediately  above  said  trench 
was  a  bench  or  table  upon  which  some  house- 
hold  provisions  of  some  kind  were  placed;  and 

"(4)  That  on  or  about  September  13,  1917, 
the  deputy  sheriff  and  undcrsheriff  found  on 
■aid  premises,  In  an  ice  box  in  the  kitchen  or 
washroom,  about  three  saclts  of  beer;  and 

"(fi)  That  on  or  about  September  13,  1917, 
in  tbe  house  of  said  defendant  on  said  premis- 
es, said  deputy  sheriff  and  uudersheriff  found 
GDC  man  witli  a  bottle  of  beer  in  his  hands, 
and  two  other  men,  each  with  a  bottle  of  beer 
setting  on  the  floor  beside  them ;  and 

"(6)  That  on  or  about  September  24,  1017, 
the  deputy  sheriff  and  uudersheriff  went  to  the 
said  premises  of  aaid  defendant,  and  then  and 
there  found  two  mm  sitting  at  a  table ;  setting 
before  one  of  the  men  was  a  whisky  glass,  with 
whisky  in  it,  and  setting  before  the  other  man 
was  a  whisky  glass,  empty ;  and  that  at  said 
time  and  place,  upon  seeing  the  said  deputy 
sheriff  and  undershTiff  enter  the  house,  the 
wife  of  said  defendant  ran  Into  either  the 
room  where  the  said  two  men  were  sitting  or 
into  the  kitchen,  and  picked  up  a  jug  and  ran 
and  threw  it  out  into  the  yard ;  said  jug  con- 
taining a  small  amount  of  whisky  when  found 
by  said  officers  in  defendant's  yard ;  and 

"(7)  niat  on  said  24th  day  of  September, 
1917,  on  the  said  premises  of  the  said  defend- 
ant, said  officers  found  about  one-half  {%) 
bushel  of  bottle  caps,  or  bottle  stoppers,  in  one 
heap  or  pile,  out  near  defendant's  bam,  and  at 
said  time  and  on  said  premises,  and  near  where 
said  bottle  caps  were  found,  were  two  barrels, 
earfa  containing  some  water,  and  in  the  water  of 
each  barrel  was  found  by  said  officers  some 
labels  off  of  beer  bottles;  and 

"(8)  niat  on  September  24,  191T,  and  on  Sep- 
tonber  13,  1017,  tiie  said  defendant  kept,  main- 
tained, and  operated,  and  permitted  to  be  kept, 
maintained,  and  operated,  in  the  buildings  and 
places  appurtenant  thereto,  situated  on  the  pron- 
ises  heretofore  describe,  a  place  where  intoxi- 
cating liquors  were  sold,  bartered,  and  given 
away  in  violation  of  law,  and  where  persons 
were  permitted  to  resort  for  the  purpose  of 
drinlring  intoxicating  liquors  as  a  beverage,  aud 
where  intoxicating  liquors  were  kept  for  sale, 
barter,  and  delivery,  in  violation  of  law." 

The  evidence  abundantly  sustains  the  find- 
ings of  the  trial  court,  and  is  no  direct  aud 
full  that  a  discussion  of  its  suQiclency  Is  not 
warranted. 

Some  question  was  raised  as  to  the  descrip- 
tion of  the  defendant's  premises,  but  an 


amendment  of  the  record  answers  this  ob- 
Jectlou,  and  shows  that  the  deacriptiou  {^veu 
In  the  evidence  correqxmds  wiOi  the  plead- 
ing In  that  respect 

The  Judgment  of  tbe  district  court  Is  af- 
firmed. 

All  the  Justices  omcurrlng. 


WEIGAND  T.  SHEPARD  et  al.   (No.  22301.) 
(Supreme  Court  of  Kansas.  Oct.  11,  1919.) 

(Syllalua  by  the  Comrt.) 

1.  LuiiTATioir  or  AonoKB  «=>37(2)  ~  Corr- 
smrcnoN  or  fbtztioh. 

The  petition  considered,  and  held,  its  pur- 
pose was  to  state  a  cause  of  action  for  relief 
on  the  ground  of  fraud,  which  it  clearly  did. 

2.  Limitation  or  actions  «=s>37  (2)— Fsaud 
OB  contbact. 

The  gravamen  of  the  action  being  fraud,  the 
statute  ^  limitations  applicable  to  actions  for 
relief  on  that  ground  governs,  altliongh  the  pe- 
tition disdoses  appnvriatlon  of  property  for 
the  payment  d  irriiidi  tlie  law  iaaplies  a  cm- 
tract 

Appeal  from  District  Court,  Barton  County. 

Action  1^  John  C.  Welgand  asainst  J.  W. 
Shepard,  Clonent  L.  Wilson,  and  oQwrs. 
Demurrer  to  petition  overruled,  and  defend- 
ant Wilson  appeals.  Be^'eraed  and  remand- 
ed, with  direction  to  sustain  the  demurrer  to 
the  petition. 

B.  D.  McKeever,  of  Topeka,  Carr  W.  Tay- 
lor, of  Hutchinson,  and  Osmond  A^CoIe,  of 
Great  Bend,  for  appellant 

Samuel  Jones,  of  I^ons,  W.  H.  Glenn,  of 
Tribune,  and  Ben  Jones,  of  t^rons,  for  ap- 
pellee. 

BURCH,  J.  The  action  waa  one  for  dam- 
ages for  depriring  the  plaintiff  of  pr(n>erty 
Inherited  trcm  bis  father,  Charles  Welgand. 
A  demurrer  to  the  petition  was  oremiled, 
and  the  def  endante  apiieaL 

[1]  Tb6  petition  may  be  summarized  as 
follows:  The  plaintiff  Is  a  nonresident  of 
the  state.  In  June,  191S,  be  found  his  fa- 
ther, 75  years  old,  feeble  aud  erratic  in  mind 
and  suffering  fr<Mn  disease,  in  bed,  nncared 
for,  and  lU-lng  alone  in  flltb  and  squalor,  in 
a  one-room  frame  honse  near  Horace,  Kan. 
His  father  said  the  plaintiff  vlEdted  him  to 
get  his  property.  The  father  had  property 
worth  about  $7,000,  and  money  on  deposit  iu 
the  bank  of  Tribune  amounting  to  about 
$500.  Charles  Welgand  had  been  treated  by 
tlie  defendant  J.  W.  Shepard,  who  is  a  phy- 
sician, and  the  plaintiff  consulted  him.  A( 
the  suggestion  of  Shepard,  Clement  L.  Wil- 
son, an  attorney,  was  consulted.    As  a  re- 
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suit  of  conferences  with  tbe  physician  and 
the  attorney  ooncernlng  the  best  course  to 
pursue,  tbe  plaintiff  employed  them  to  minis- 
ter to  bis  father's  neeUu,  to  care  for  the 
property,  and,  in  case  of  his  father's  deatb. 
to  settle  tbe  estate.  A  contract  of  employ- 
ment was  executed,  which  included  a  power 
of  attorney  to  the  physician  and  the  attor- 
ney to  do  everything  necessary  to  he  done  In 
the  premises^  and  the  plalntifl  returned  to 
bis  home.  Charles  Welgand  was  taken  to 
a  hospital,  a  surgical  operation  was  per- 
formed, and  he  died.  The  plaintiff  was  sent 
for,  and  returned  to  Kansas,  when  be  was 
told  of  bis  father's  death.  Tbe  plaintiff  was 
without  knowledge  of  law,  and  depended  en- 
tlrely  on  the  advice,  statements,  and  repre- 
sentations of  the  physician  and  the  attorney. 
The  defoidant  William  A.  SheiH)eard  was 
appointed  administrator  of  the  estate,  the  es- 
tate was  hastily  settled,  and  out  of  it  the 
plalntltt  reeelTed  aboat  KMO.  In  March, 
1916,  the  plaintiff  discovered  he  wu  the  vic- 
tim of  a  cnupiracy  between  flie'physiaan 
and  the  attorney,  j<^ned  later  by  tiis  admin- 
IstratOT,  to  loot  his  father's  estate.  Secur- 
lug  the  omtract  was  Oie  first  step  in  ezecn- 
tton  of  the  conspiracy,  and,  on  learning  the 
teets,  the  plalnCUt  cancded  the  contract  and 
revoked  tbe  power  of  attorney.  All  the  ad- 
vice, statements,  and  representations  of  the 
physician  and  the  attorney  were  deceitfully 
and  frandttlently  given  and  made,  the  settle- 
ment of  tbe  estate  was  a  mere  sham,  and  tbe 
plaintiff  was  cheated  and  swindled  out  of 
his  property,  by  ontraceous  proceedings  fally 
described,  but  which  need  not  be  detailed 
here.  The  prayer  was  for  $7,000  actual  dam- 
ages and  $20,000  punitive  damages. 

Even  a  cursory  reading  of  tbe  petition  dis- 
closes that  Its  purpose  was  to  state  a  cause 
of  action  for  relief  on  the  ground  of  fraud, 
which  It  clearly  did.  The  petition  was  filed 
on  February  1,  1918,  within  the  two-year 
period  allowed  for  the  commencefnent  of  ac- 
tions for  relief  on  tbe  ground  of  fraud. 
Service  was  not  obtained,  however,  until  Au- 
gust 23,  1918,  by  means  of  a  summons  is- 
sued on  that  day;  consequently  the  action, 
considered  as  one  for  relief  on  tbe  ground 
of  fraad,  was  barred  by  the  statute  of  limita- 
tions. 

[2]  It  is  insisted  that  the  petition  discloses 
appropriation  of  property  by  the  defendants, 
to  their  own  benefit,  which  the  law  implies 
they  should  pay  for,  and,  consequently,  that 
tbe  action  may  be  maintained  as  one  on  im- 
plied contract.  Such  an  action  may  be 
brought  within  three  years  from  the  time  the 
cause  of  action  accrued.  According  to  the 
allegations  of  the  petition,  tlie  appropria- 
tion was  complete  before  August  4,  1915,  and 
apparently  the  action  was  barred,  even  on 
the  theory  It  was  grounded  on  implied  con- 
tract.   However  this  may  be,  the  gravamen 
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of  tbe  charge  was  fraud,  and  the  statute  of 
limitations  applicable  to  actluus  for  relief  on 
that  ground  governs.  Oroaem  T.^cNelU,  103 
Kan.  429,  175  Pac.  633. 

The  brief  of  the  plalntUf  strives  to  avoid 
the  conclusion  reached  in  tbe  decision  of  the 
case  Just  died.  The  case  was  thoroughly 
considered,  the  opini(»i  covers  every  idiase  <Kt 
the  subject,  and  tbe  coart  adheres  to  the 
rule  announced. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  la  remanded,  with  di- 
rection to  sustain  the  demurm  to  tHe  petl- 
tlon. 

All  the  Justices  concurring. 


STATE  T.  LOOMER.     (No.  22363.) 
(Supreme  Court  of  Kinsaa.    Oct.  11,  1919^ 

(Byttalut      tlu  Court.) 

1.  Cbiuinal  law  «»448(12).  1036(1),  1170% 
(2)— Wn-NsissEs  ^5>3S7— RuuNos  on  ad- 

UISSION  AKO  BEJEOnON  Or  STinXHCS  HOI 
ZBBOITBOna. 

BnUngs  In  the  rejection  and  admission  of 
evidence  hi  a  rape  case  to  have  been  cor- 
rect or  nonprejudidal. 

2.  Rape  «=:»54(D,  C9(3)  —  InarBCcrioif  on 

NECEGSITT  01-  OOBBOBORATXNa  ZVIDEKCK  HOT 

EBB0NE0U8. 

HuUngg  regarding  instructions  given  and 
refused  held  not  to  have  been  erroneous. 

8.  Gbiminal  law  «=>814(5)  —  Instbuctiom 
without  evidekcb  to  bufflain  it  pbofsbi.t 

BEFUSED. 

Where  the  evidence  of  the  complainant,  if 
true,  shows  the  commission  of  tbe  completed 
ofTrnse  of  rape,  and  there  is  nothing  in  the 
record  to  suggest  the  absence  of  penetration, 
no  material  error  Is  committed  in  refusing  to 
glTo  an  instruction  ihst  it  Is  necessary  for  the 
state  to  prove  actual  penetration. 

Appeal  fMm  IMstilct  Court,  Miami  County. 

Harry  Loomer  was  convicted  of  rape,  and 
be  appeals.  Affirmed. 

B.  J.  Carver,  of  Paola,  for  appellant. 
Rltdiard  i.  Hoi^clna,  Atty.  Qen.,  and  Karl 
y,  Sfaawver,  of  Paola,  for  the  State.  . 

MASON,  J.  Harry  Loomer  was  convicted 
of  rape  upon  a  girl  12  years  of  age,  and  ap- 
peals. 

In  bis  behalf  it  is  argued  that  the  evidence 
did  not  support  the  verdict;  but  the  real  con- 
tention made  In  this  connection  is  that  tbe 
evidence  of  the  complainant  is  untrue — a  mat- 
ter on  which  tbe  decision  of  the  Jury  and 
trial  judge  is,  of  course,  final.  The  case 
turns  so  completely  on  the  truth  of  the  story 
told  by  tbe  young  girl  that  few  serious  ques- 
tions of  law  are  presented,  althougli  counsel. 
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doi;btleBa  with  a  desire  to  omit  no  step  tbat 
mlgbt  poBBlblj  be  for  Us  dlenf s  Interest, 
bas  presented  and  argaed  a  ctHuMerable 

number  of  asBignments  of  error. 

[1]  1.  The  mother  of  tbe  girl  on  cross-ex- 
amination testified  tbat  she  had  heard  a  law- 
yer, who  appears  to  have  been  representing 
her.  tell  the  defendant's  brother  that  be  would 
settle  for  $1,000— apparently  referring  to  a 
claim  for  damages.  She  added  In  respnuw 
to  a  further  question,  tbat  tbe  towyer  did 
not  say  that,  If  this  som  were  paid,  no  fur- 
ther effort  would  ba  made  In  the  criminal 
case,  fibe  was  then  aidced  If  that  was  not 
what  he  meant,  and  an  objection  to  tbe  ques- 
tion was  sustained.  Tbla  ruling  is  complain- 
ed of,  but  is  manifestly  correct,  as  the  an- 
swer could  only  state  a  contusion,  and  not  a 
fact  within  the  knowledge  of  the  witness. 

Tbe  d^ndant's  wife  was  called  as  a  wit- 
ness la  his  behalf,  and  in  the  course  of  her 
testimony  was  asked  wbeflier  die  had  heard 
the  complainant  make  certain  statnnents. 
Brror  la  assigned  with  regard  to  the  sustain- 
ing of  an  objection  to  this  question.  The 
ruling  cannot  be  reviewed.  Inasmuch  as  no 
showing  was  made  as  to  what  answer  would 
hare  been  given.  State  r.  Wellman,  102  Kan. 
503. 170  Pac.  1052. 1 L.  B.  A.  191SD,  M»,  Ann. 
Cas.  1918D,  1006. 

Complaint  is  made  of  the  overruling  of  ob- 
jections by  the  defendant  to  eleven  separate 
questiona  asked  of  the  state's  witnesses  by  the 
prosecutor.  Most  of  these  rulings  do  not  re- 
quire to  be  passed  upon.  In  six  Instances  no 
answer  was  returned  to  the  question  objected 
to.  In  three  others  a  formal  answer  was  re- 
turned, but  It  was  essentially  negative,  add- 
ing nothing  to  the  case  against  the  defend- 
ant. In  one  of  these  three  instances  a  wit- 
ness was  asked  if  he  remembered  the  time 
that  &fr.  Loomer  was  at  a  lawyer's  office  in 
Kansas  City  to  settle  the  matter,  and  an- 
swered that  he  did  not.  In  another  the 
complainant's  mother  was  asked  If  her 
daughter  told  her  what  caused  her  condition; 
she  returned  an  affirmative  answer^  bnt  no 
further  Inquiry  was  made  as  to  what  It  was 
that  had  been  told  her.  In  the  remaining 
instance  tbe  same  witness  was  asked  if  she 
could  tell  when  a  portion  of  the  human  anat- 
omy is  Infected,  and  gave  a  negative  answer. 
Manifestly  no  prejudice  could  have  resulted 
to  the  defendant  from  the  court  permitting 
these  answore  to  be  given. 

The  two  remaining  questions  to  which  ob- 
jection was  made  were  asked  in  an  effort  to 
impeacli  the  defendant's  mother,  who  bad 
testified  in  his  behalf.  She  was  asked  on 
cross-examination  whether  she  bad  not  said 
to  one  person  that,  if  her  son  didn't  quit,  he 
would  land  in  jail,  and  to  another  that  on  a 
particular  occasion  she  had  left  the  complain- 
ant at  home,  although  she  was  crying  to  come 
wltb  her.  Witnesses  for  the  state  were  per- 
mitted to  testify  that  she  had  made  both 
these  statements.    Proper  foundations  hav- 
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lag  beoD  laid,  the  questions  ajipear  to  have 
been  competait;  but  in  any  event  Uw  noatter 
eUclted  was  not  saffidenUy  Important  to  fbnn 
the  basis  for  a  reversal. 

[2]  2.  An  Instruction  was  given  to  the  ef- 
fect that,  if  the  jury  beUeved  the  testimony 
of  tile  complainant  ^tey  might  convict,  evoi 
if  thene  were  no  corroborating  evidence. 
This  la  objected  to,  but  has  already  been  tadd 
proper  in  similar  clrcnmstances.  State  v. 
Orth,  101  Kan.  188,  186,  16&  Pac;  6S2.  See 
also  83  Gyc  1489,  1498,  1612. 

Complaint  Is  made  of  the  refusal  to  gin 
a  requested  Instruction,  beginning  wltli  the 
statement  (hat  "the  charge  of  rape  against 
a  perstn  is  easy  to  make,  difficult  to  prove, 
and  more  difficult  to  disprove,"  and  cantiini- 
Ing  the  jury  on  that  account  to  compare  and 
wdgh  all  tbe  testimony  carefully  and  delib- 
eratdy  and  without  biaa;  a  number  of 
spedflc  matters  requiring  such  ccmslderation 
being  then  enumerated.  The  words  quoted 
are  a  paraphrase  of  those  of  Lord  Hale.  1 
Pleas  of  the  Crown,  636. '  It  !s  said  that  since 
his  tlm»— 

"no  case  baa  ever  gone  to  Qie  jury  upon  I3w 
sole  testlm<Hiy  of  tbe  proeecntrix,  onsostalned  by 
facts  and  eilcumBtances  corrobtnutiiig  it,  with- 
out the  court  warning  them  of  the  danger  of  a 
cmviction  on  sach  teatimony."  22  B.  G.  I* 
1230,  quoting  from  People  v.  BenatHi,  6  CsL 
221,  65  Am.  Dec  606. 

The  present  case  Is  not  of  the  character 
referred  to.  for,  while  the  story  told  by  tbe 
complainant  was  the  principal  reliance  of  tbe 
state,  It  did  not  lack  corroboration.  It  is 
true  that  convictions  of  rape  have  been  re- 
versed for  the  refusal  -to  give  requested  in- 
structions coupling  such  a  warning  with  oth- 
er statements  held  to  be  correct ;  the  courts 
apparently  attaching  as  much  importance 
to  that  omission  as  to  any  of  the  otbera 
Conners  v.  State,  47  Wis.  623,  2  N.  W.  1143; 
Keynolds  v.  State,  27  Neb.  90',  42  N.  W.  903, 
20  Am.  St  Rep.  660.  But,  on  tbe  other  hand, 
convlctiona  have  be&i  affirmed,  notwithstand- 
ing the  refusal  of  Instructions  like  that  here 
involved;  tiie  courts  saying  tbat  such  state- 
ments as  tbat  of  Lord  Hale  with  r^ard  to 
the  difficulty  of  defending  agalnat  a  charge 
of  rape  are  not  rules  of  law,  but  matters  of 
argument.  Doyle  v.  State,  39  Fla.  155,  22 
South.  272,  63  Am.  SL  Rep,  159 ;  Cmmp  v. 
Commonwealth,  98  Va.  833,  23  S.  E.  760; 
People  v.  Barney.  1X4  CaL  KS4.  47  Pac.  41. 
Doubtless  conditions  may  exist  making  sudi 
a  caution  necessary,  and  in  that  case  it 
should,  of  course,  be  s^ven.  Whether  it  Is 
necessary  or  not  must  depend  upon  Oie  par- 
ticular facts.  Here  we  do  not  regard  Its 
omission  as  calling  for  a  reversal.  Tbe  jury 
were  told  t^at  tliey  Should  weigh  all  the  evi- 
dence, and  it  was  not  essential  that  t3ie  court 
should  direct  tfielr  attention  to  the  spedfic 
items. 

[1]  3.  A  taxQi&  InstmcUui  was  aaked  to 
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the  effect  tbat  Vhe  atate  vftfe  required  to 
proTe  actnal  penetratltHi,  and  Its  refnaal  la 
aadgned  aa  emnr.  The  defendant  did  not 
take  the  stand,  and  there  was  nothing  In  the 
evidence  to  snggeat  that,  If  Oie  oom^tnanf  s 
story  was  true  at  an,  there  was  any  qneatton 
that  penetration  was  acoompllabed.  For  tike 
court  to  hsTe  inUmated  the  existence  of  a 
doQbt  on  the  subject  migfat  have  tended  to  ob- 
scnre  the  real  controversy,  by  dlvertlnK  at- 
tention to  an  Ima^nary  issue,  ladling  any 
sabstantlal  basis.  At  all  ev^ts,  in  the  ab- 
sence of  any  special  feature  of  the  case  call- 
ing for  it,  we  do  not  regard  the  refusal  to 
give  the  Infltmctlon  aa  conatltntlng  mat^al 
error. 

The  Judgment  Is  afitrmed. 
All  the  Justices  concnrrlnit 


SMITH  et  nx.  t.  GBIFFITH  «t  vz. 
(No.  21910 

(Supreme  Court  of  Kansaai  Oct  11, 1A19.) 

(Byllaiiu  &y  the  Court.) 

1.  ESCBOWS  ^=>14(2)  —  J5BEOVSVL  4»92^ 
— EbTOPPEI.  BT  BATinCATION  TO  OOHnST 
UlfACTBOBIZED  DSUTEBT. 

The  contract  between  the  vendor  and  the 
vendee  of  land  provided,  In  effect,  tbat  the  deed 
should  be  depouted  In  escrow  in  a  bank,  to  be 
delivered  to  the  vendee  oa  payment  to  the  bank 
of  the  sum  of  $1,500.  The  votdor  delivered 
the  deed  to  the  bank.  The  vendee  paid  the  bank 
the  Bum  of  $1,266.25,  the  hank  delivered  the  deed 
to  the  vendee,  and  the  vendee  placed  the  deed 
pn  record.  Subsegaently,  the  vendor  accepted 
from  the  bank  the  sum  which  the  vendee  had 
paid,  and  then  aned  the  vendee  for  the  differ- 
ence between  that  sum  and  $1,600.  HtM,  the 
vendor  waa  not  precluded  from  reeoverins,  ei- 
ther OQ  the  ground  that  acceptance  of  the  small- 
er aum  was  a  ratification  of  the  act  of  his  agent, 
the  bank,  or  on  the  ground  of  equitable  estoppel. 

2.  Appeal  and  ebbob  «»339(2),  1040(3)  — 
Flxadino  ^s9l80(2)  —  Vendob  and  pub- 
ohaseb  4e331S(1)— OvzBBCi.iNa  or  dehub- 
bbb— Review— BuBDBN  of  pboof. 

Asaignmeiits  of  error  relating  to  pleading, 
proocdure,  and  damagesr  conaidered,  and  hcM 
not  to  reqnir*  a  reversal. 

(Aiimmal  SyOsfrM  by  iMUoHal  Sinff.) 
S.  EacBows  ^=»^Relatior  of  deposttabt 

TO  PABTDU. 

Where  d  vendor  depodta  his  deed  with  a 
hank  in  escrow  to  be  delivered  on  payment  of 
certain  amount  which  ia  to  be  paid  over  to  him 
by  depositary,  the  d^raaltary  is  always  some- 
thing more  or  something  less  than  aa  ordinary 
agen^  and  is  the  intermediary  between  veudor 
and  purchaser,  having  the  specific  powers  and 
duties  created  by  escrow  agreement,  and  ho 
others. 

Appeal  from  District  Court,  Pottawatmnie 

County. 


Action  by  Josepli  Smith  and  wife  against 
B.  O.  Orifflth  and  wife.  JadgBunt  for  plaln- 
tllTs,  and  defendants  appeaL  Affirmed. 

W.  F.  Challls,  of  Wamego,  for  appellants. 
Brookena  &  Francis,  of  Westmo/vland,  for 
appelleesL 

WEST,  J.  Smith  and  his  wife,  as  vendors, 
sned  OriiBth  and  lils  wife,  as  vendees,  for 
a  portion  of  the  price  of  a  tract  of  land.  The 
plaintiffs  recovered,  and  the  defendants  ap- 
peal. 

The  contract  contained  the  following  pro- 
visions: 

"Deed  to  be  signed  by  parties  of  the  first  part 
and  left  in  escrow  at  the  Farmers'  State  Bank, 
WbeatOD,  Kan.,  uutil  second  party  obtains  a 
mortgage  on  said  land  or  until  bo  pays  for 
same,  to  be  paid  inside  one  month  from  date  of 
this  contract  First  par^  to  have  the  use  of 
the  shove-descrihed  land  to  March  1, 191S,  with- 
out coat  to  him.  First  party  agrees  to  pay  all 
costs  in  fondosnre  brought  by  secnod  party  in 
case  audi  proceedings  are  dropped.  In  con- 
sideration of  which,  the  said  party  of  the  sec- 
ond imrt  covenants  and  agrees  to  pay  onto  the 
said  party  of  the  first  part  for  the  same  the 
sum  of  fifteen  hundred  dollars,  as  follows:  In 
cash  in  one  month,  and  to  assume  all  mortgages 
now  on  the  farm,  and  to  pay  all  interest  on 
same,  and  aO  back  taxes,  and  Inanrance  ptemt- 
um.  first  party  agrees  not  to  abase  fann,  or 
overpastnre  the  pasture,  and  to  keep  all  bnild- 
ings  in  as  good  repair  as  possibls,  and  second 
party  to  famish  all  material  for  repairs. 

"With  interest  on  the  amount  due,  payable 
at  the  time  of  each  payment  And  for  the  true 
and  faithful  performance  of  all  and  every  of 
Uie  covenants  and  agreements  above  mentionf^, 
said  parties  hind  themselves  each  to  the  other 
in  the  penal  sum  of  *  *  *  dollars  as  liqui- 
dated damages  to  be  paid  by  tlia  faffing  par^.*' 

The  deed  of  the  vendors  waij  duly  deposited 
wlHi  the  bank.  The  vehdees  deposited  wlfli 
the  bank  the  som  of  $1,266.25,  procured  the 
deed  to  be  delivered  to  them,  and  filed  It  for 
record.  Bubsegnently  the  veaidors  accepted 
the  money  which  had  been  deposited  with  the 
bank,  and  then  sned  tor  the  remainder  of  the 
cmitract  price. 

[2]  A  dMnnrrer  to  the  petltltm  was  over^ 
ruled.  The  appeal  waa  not  taken  nntU  more 
than  six  months  had  elapsed  after  action  tak- 
en on  the  demurrer,  and  the  ruling  cannot 
now  be  considered.  Norman  v.  -Railway  Co., 
101  Kan.  678,  168  Pac.  830;  Fairbanks,  Morse 
&  Co.  T.  Simmons,  103  Kan.  202,  ITS  Paa  277. 

A  motion  to  strike  out  portions  of  the  re- 
ply was  denied.  The  matter  complained  of 
apparently  consisted  of  denials  of  versioDs  of 
the  transactions  between  the  parties,  con- 
tained in  the  answer,  and  statements  of  the 
plaintiffs'  version  of  sndi  trausacttons.  These 
dmials  and  statements  were  pertinent  to  the 
plaintiffs'  theory  of  the  case,  and  the  mott<n 
to  strike  was  properly  denied. 

The  burden  of  proof  was  imposed  on  the 
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defendants,  The  petition  prayed  for  the  bal- 
ance due  according  to  the  terms  of  a  writ- 
ten contract,  the  execution  of  which  waa  not 
denied.  The  Issue  presented  by  the  answer 
was,  in  substance,  payment  made  tu  this  way: 
By  agreement  with  the  plaintiffs,  the  defend- 
ants paid  costs  of  the  foreclosure  proceedings, 
in  the  sum  of  $233.76,  and  paid  the  balance 
of  the  contract  price  of  the  land,  (1,266.2&, 
to  the  bank.  Under  these  pleadings  the  bur- 
den of  proof  was  properly  rested  on  the  de- 
fendants. In  any  event,  the  trial  was  before 
the  court,  the  contentions  of  the  parties  were 
fully  developed  by  the  evidence,  the  question 
was  not  one  of  suffidency  of  proof  but  of 
what  testimony  should  be  relied  on,  and  It 
was  not  material  who  should  proceed  first. 
Gemienbardt  v.  Ward,  101  Kan.  2S0, 167  Pac. 
1141. 

[1,  3]  The  contract  provided  that  the  ven- 
dors should  pay  the  costs  of  the  foreclosure 
suit  The  vendors  authorized  the  vendees 
to  pay  the  costs,  amounting  to  oat  of  the 
purchase  money.  The  disputed  question  of 
fact  w&s  whether  or  not  an  attorney  fee, 
amounting  to  $228.75,  was  understood  to  be 
included  in  the  term  "costs,"  or,  if  not  so  In- 
cluded, was  to  be  paid  by  the  defendants  and 
deducted  from  the  $1,500,  the  same  as  costs. 
The  evidence  bearing  on  this  subject  was  oral 
and  was  conflicting,  and  this  court  is  not 
authorieed  to  reject  the  conclusion  reached 
by  the  district  court. 

The  principal  legal  question  was  whether 
or  not  acceptance  by  the  vendors  of  the  $1,- 
266.25  precluded  them  from  recovering  the 
remainder  of  the  $1,600.  It  is  conceded  by 
the  vendees  that  the  deed  was  an  escrow,  but 
the  argument  is  that  the  bank  was,  neverthe- 
less, the  agent  of  the  vendors  to  receive  the 
purchase  money  and  deliver  the  deed,  and, 
when  the  smaller  sura  deposited  by  the  ven- 
dees was  accepted  by  the  voidors,  they  rati- 
fied delivery  of  the  deed  by  the  d^KSitary  on 
the  arbitrary  terms  proposed  by  the  vendees. 

The  deed  was  an  escrow,  but  it  would  not 
have  been  if  the  bank  were  an  agent  of  the 
character  claimed.  A  certain  resemblance 
between  the  office  of  agent  and  the  office  of 
depositary  of  an  escrow  leads  us  to  speak  of 
a  depositary  as  an  agent  We  immediately 
get  Into  trouble,  however,  when  we  speak  of 
a  depositary  as  the  agent  of  the  vendor  to 
receive  the  purchase  money  and  deliver  the 
deed.  The  depositary  receives  and  pays  over 
the  purchase  money  for  the  vendee  as  much 
as  for  the  vendor.  The  vendor  has  already 
delivered  the  deed,  beyond  his  power  of  rev- 
ocation, or  the  transaction  would  not  be 
one  of  escrow,  and  the  depositary  holds  and 
delivers  the  deed  as  much  for  the  vendee  as 
for  the  vendor.  Following  the  line  of  least 
resistance,  we  hasten  to  say  that  the  deposi- 
tary is  not  the  agent  of  the  v«idor  merely, 
but  Is  tlie  agent  of  both  parties.  When,  how- 
ever, we  undertake  to  found  arguments  upon 
and  to  draw  ctmcluBlons  from  this  applica- 


tion of  the  name  "agent,"  we  Immediately  get 
Into  trouble.  Death  of  the  principal  revokes 
agency,  but  death  of  neither  vendor  nor  ven- 
dee abrogates  an  escrow  contract.  Davis  v. 
Clark.  58  Kan.  100,  4S  Pac.  663.  The  result 
Is,  a  depositary  is  always  something  more  or 
something  less  than  an  ordinary  agent,  aad 
accuracy  permits  us  to  say  no  more  than  th^t 
the  depositary  is  an  Intermediary  between 
vendor  and  vendee,  having  the  specific  powers 
and  duties  created  the  escrow  acreement, 
and  no  others. 

AVhat  the  depositary  doee  rightfully,  he  does 
pursuant  to  the  escrow  agreement,  and  not 
because  he  is  in  the  attitude  of  representing 
a  principal  as  agent.  When  the  depositary 
steps  outside  the  sphere  of  authority  created 
by  the  escrow  agreem^t,  he  does  not  act 
in  the  capacity  of  representative  of  a  priD- 
dpal,  and  especially  does  not  act  aa  the 
ag^t  of  the  party  to  the  escrow  agree- 
ment whose  rights  are  prejudiced  by  Ms  con- 
duct Since  his  powers  are  defined  by  the  es- 
crow agreement,  there  can  be  no  mlsctmcep- 
Uon  of  th&n.  Vendor  and  vendee  deal  with 
him  In  respect  to  the  escrow  at  their  peiril. 
If  he  be  guilty  of  a  breach  of  duty  In  deliver- 
ing, without  payment  of  purchase  money,  a 
deed  held  for  delivery  on  i)aymeut  of  pur- 
chase money,  be  Is  not  agent  of  the  rea- 
dor  In  matdng  the  misdelivery.  The  doc- 
trine of  ratification  governing  cases  of  or- 
dinary agency  does  not  apply,  and  the  sAt- 
uatlon  must  be  solved  by  resort  to  other  legal 
principles. 

The  doctrine  of  equitable  estoppel  Is  In- 
voked. It  is  said  the  vendors  are  estopped 
to  recover  the  full  amount  of  the  purchase 
money  because  they  took  part  of  It  The  doc- 
trine does  not  apply  because  the  vendors  did 
nothing  on  which  the  vendees  acted  or  re- 
lied to  their  prejudice.  The  escrow  feature 
of  the  contract  had  nothing  to  do  wIQi  the 
amount  of  consideration  to  be  paid  for  the 
land.  Ckinslderation  was  covered  by  anoth^ 
provision.  The  escrow  clause  related  to  de- 
livery of  the  deed.  Delivery  was  conditiooed 
on  payment  of  the  full  price.  Breach  of  the 
ccmdition  by  the  vendees  and  the  depositary 
did  not  change  the  price,  aiid  did  not  compel 
the  vendors  to  elect  to  repudiate  delivery  al- 
together or  submit  to  an  abatonent  of  price. 
Suffering  nothing  themaelres,  the  vendees  can 
neither  profit  by  their  own  misconduct  nor 
dictate  the  vendors'  remedy.  The  rights  of 
innocent  purchasers  are  not  involved,  and  the 
vendors  were  at.  liberty  to  accept  the  situa- 
tion created  by  the  vendees,  waive  the  condi- 
tion of  full  payment  before  delivery  of  the 
deed,  and  sue  for  the  r^nalnder  of  the  price. 

It  Is  said  that  failure  to  fill  the  blank  hi 
the  concluding  provision  of  the  contract  con- 
verted it  into  a  stipulation  that  no  damages 
were  recoverable  in  case  of  breach.  With  tbe 
blank  unfilled  the  provision  was  nugatory. 
Besides  this,  the  action  was  not  one  for  gen- 
eral damages  for  breach  ot  contract,  but  was 
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one  to  enforce  the  contract  by  compeUIng 
payment  In  foil  according  to  lt§  terms.  ' 

Tlie  Judgment  ot  the  district  court  Is  af- 
firmed. 

All  the  Justices  concnrrlnfr 


TITLS  LOAN  ft  INVESTBiBNT  CO.  t. 
FULLER  et  aL    (No.  22293.) 

(Supreme  Court  of  Kansas.    Oct  11,  1919.) 

fSyllabui      ike  Courts 

1.  BUXa  AHD  H0TK8  4=»348— TBANSBSBBB  OF 
DKKAND  NOTE  AFTEB  UNREASONABLE  TIMX 
HOT  BONA  FIDE  HOLDEB. 

Section  60  of  the  Negotiable  Instruments 
Law  (Gen.  St.  1915.  S  65S0),  providing  that, 
when  an  instrument  payable  on  demand  ie 
negotiated  an  unreasonable  length  of  time  after 
issue,  the  holder  ia  not  deemed  a  holder  in 
doe  course,  allied,  and  held,  that  20  mV>nthB 
was  an  "unrMSonable  length  of  time." 

tEd.  Note^For  other  definitions,  see  Words 
and  Pbrases,  First  and  Second  Series,  Unrea- 
sonable Time.] 

2.  Appeal  and  esbob  9=»1046(3)~Ebbonb- 

OVB  CHABOE  as  to  BUSnEir  OP  PBOOP  BABU- 
LESS  XBBOB, 

Rule  applied  that  error  bt  imposing  the 
burden  of  proof  In  a  trial  before  the  court  is 
not  gnrand  tor  rereraal.  in  the  absence  of  a 
showing  of  special  prejndioe. 

3.  DiSUIBSAL  AND  NONSUIT  ^=962— DISMISSAL 
ON  BEFirSAL  OF  FLAINTIFF  TO  FBOCBKD. 

Where  it  appears  from  the  pleadings  and 
statements  of  counsel  that  the  plaintiff's  right 
to  recover  on  a  promissory  note  depends  on  a 
partnership  aocoanting,  and  the  plaintiff  refus- 
es to  proceed  after  the  burden  of  proof  had 
been  placed  on  him,  the  court  may  rightfully 
dismiss  the  action. 

Appeal  from  District  Court,  Ellsworth 
County. 

Acttmi  by  the  Title  Loan  ft  Investment 
Company  against  O.  R.  Fuller  and  others, 
revived  In  the  name  of  A.  B.  Brandenburg, 
as  administrator,  etc  Judgment  for  defend- 
ants dismissing  the  acttcm,  and  plaintiff  ap- 
peals. Affirmed. 

J.  L.  Travers,  of  Osborne,  Samuel  B.  Bart- 
lett,  of  Ellsworth,  and  Eugene  S.  Qnlnton, 
of  T<^ka,  for  appellant. 

Ira  E.  Lloyd  and  N.  F.  Nourse,  both  of 
Ellsworth,  for  appellees. 

MABSHALL,  J.  The  action  was  one  to 
recover  on  a  promissory  note.  Judgment 
was  rendered  dismissing  the  acUon,  and  the 
plain  tiCC  appeala 

The  Qulnter  Oarage  Company,  a  partner- 
ship composed  of  A.  B.  LiTlngaton  and  others, 
gave  Us  note  to  Livingston,  dated  July  6, 
1011,  and  payable  on  demand.  The  plaintiff 


acquired  the  note  in  March,  1913.  It  was 
Indorsed  by  Livingston.  The  iileadlngs  and 
trial  statements  disclosed  that  the  note  grew 
out  of  partnership  transactions.  The  defend- 
ants pleaded  and  stated  that  Livingston  was 
indebted  to  the  partnership  In  a  sum  large- 
ly In  excess  of  the  note.  After  the  trial  state- 
ments had  been  made,  each  side  moved  for 
Judgment  on  the  pleadings  and  trial  state- 
ments. Both  motions  were  denied.  The 
court  ruled  that  the  note  was  nonnegotiabie 
when  it  come  Into  the  hands  of  the  plain- 
tiff, and  that  the  burden  of  the  Issues  rest- 
ed on  the  plaintiff  to  show,  regardless  of  the 
note,  how  much,  if  anything,  was  due  from 
the  partnership  to  Livingston.  The  plaintiff 
then  moved  for  Judgment  for  the  sum  claim- 
ed in  the  petition,  unless  the  defendants  in- 
troduced evidence  In  their  behalf.  That  mo- 
tion was  denied.  The  plaintiff  then  stated 
to  the  court  it  took  the  position  that,  under 
the  pleadings,  statements,  and  admissions, 
the  burden  of  proof  was  on  the  def^dants, 
and  moved  for  Judgment  in  Its  favor  as  pray- 
ed for  In  the  petition,  unless  testimony  were 
introduced  on  behalf  of  the  defendants. 
That  motion  was  denied.  The  plaintiff  fur- 
ther stated  that  it  stood  on  its  motion,  and 
the  action  was  then  dismissed. 

[1]  1.  Was  the  court  In  error  in  ruling  that 
the  note  was  nonnegotiabie  when  It  came  in- 
to the  hands  of  the  plaintiff?  In  other 
words,  was  the  plaintiff  a  holder  in  due 
course  so  as  to  cat  off  defenses  on  the  part 
of  the  makers?  Section  60  of  the  Negotiable 
Instruments  Iaw  provides  tha^ 

"Whm  an  instrument  payaUe  on  donand 

is  negotiated  on  imreasonable  length  of  time 
after  its  issue,  the  holder  is  not  deemed  a 
bolder  in  due  course."  Oen.  Stat  191S,  f 
6680: 

Section  4  of  the  Negotiable  Instruments 
Law  provides  that — 

"In  detomining  what  fs  a  reasonable  time  or 
en  unreasonable  time,  regard  is  to  be  had  to 
the  nature  of  the  instrument,  the  usag6  of  trade 
or  business  (If  any)  with  respect  to  such  in- 
struments^ and  the  facts  of  the  particular 
case."    Oen.  Stat  1916,  {  6524. 

In  this  instance  the  circumstances  attend- 
ing the  giving  of  the  note  Indicated  that  it 
was  to  run  but  a  short  time.  The  plaintiff 
acquired  It  from  the  payee  20  months  after 
it  was  Issued.  That  was  an  unreasonable 
length  of  time.  8  O.  J.  406-409  ;  3  R.  C.  L. 
1047,  1048;  Crawford's  Annotated  Negotiable 
Instruments  Law,  !  53 ;  Daniel  on  Negotiable 
Instruments  (5th  Ed.)  3  783;  8  M.  A.  L.  10&- 
111.  The  note  could  not  then  be  acquired  in  ' 
due  course,  and  was  subject  to  the  same  de- 
fenses as  if  it  were  nonnegotiabie.  Neg.  Inst 
Law,  {  65;  Oen.  Stat  1915,  {  6685. 

[I]  2.  The  principal  contention  is  that  the 
court  erred  In  holding  the  burden  of  main- 
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talnlDg  ihQ  Issues  was  on  the  plaintiff.  If 
the  plaintiff  had  acquired  the  note  In  due 
course,  the  contention  would  be  sustained, 
because,  no  defense  that  could  be  Interposed 
against  a  holder  In  due  course  was  pleaded 
or  Stated.  The  whole  defense  depended  on 
the  note  belns  oTerdue  when  It  was  trans- 
ferred. The  defense  was  arallable,  and 
made  the  action  one  for  an  accounting  be- 
tween partners.  In  such  an  action,  one  In 
equity  and  triable  without  a  Jury,  the  bui^ 
den  of  proof  Is  not  ordinarily  a  material  mat- 
ter. All  that  la  really  substantial  is  that 
eadi  party  be  glveii  opportunity  to  Introduce 
all  his  evidence.  Even  If  the  court  were  In 
error  In  holding  that  the  burden  of  proof  was 
on  the  plalntUt,  the  Judgment  may  not  be  re- 
versed lo  the  absence  of  any  showing  that 
the  plaintiff  was  specially  prejudiced,  and 
there  Is  no  sudi  showing.  Bank  v.  Brechel- 
sen,  08  Kan.  193,  157  Pac.  259;  Hemilg  t. 
Oas  Ca,  100  Kan,  255,  164  Pac  297;  In  re 
HoUoway'8  Estate.  100  Kan.  368,  371,  161 
Pac  208. 

[3]  3.  The  plaintiff  elected  to  stand  on  ita 
motion  for  judgment  on  the  pleadings  and 
statements  of  counsd,  and  refused  to  Intro- 
duce evidence  In  Iti  behalf.  The  ruling  re- 
quiring the  plaintiff  to  proceed  flrst  not  be- 
ing one  of  which  the  plaintiff  can  complain 
as  prejudicial,  the  court  rightfully  dismissed 
the  actlOTi.  Civ.  Code,  S  395,  snbcUv.  6  (Gen. 
St.  1916,  8  7299);  Drake  v.  NaUonal  Bank, 
83  Kan.  634,  7  Pac  21»;  Bnrdlck  v.  Invest- 
ment Co.  71  Kan.  121,  80  Pac  40:  Anderson 
T.  Denlson  Clay  Co.,  104  Kan.  76(^  180  Pac 
797. 

The  judgment  la  affirmed. 
All  the  Justices  concurring. 


OITT  OF  TOPEKA  v.  RITGHIB  vt  aL 

(No.  22302.) 

(Supreme  Oonrt  of  Kansas.  Oct  11, 1010.) 
(BrUdbut  by  th€  OourtJ 
1.  MmrxoiPAi,  cobpobatiors  4s>245  —  Lu- 

BILirr  OF  BUBETT  ON  C0NTBACTOB*8  BOUD 
rOB  BXPBNBEa  or  UTIOATION. 

Where  a  surety  company  has  si^ed  a  con- 
tractor'a  bond  guaranteeing  the  honest  and 
faithful  performance  of  a  construction  contract 
made  by  him  with  a  municipality  and  binding 
the  surety  to  hold  the  city  harmless  from  all 
costs  and  damages  of  every  kind  and  nature 
whatsoever  whldi  might  flow  from  the  breach 
of  tiiG  contract  or  the  contractor's  infidelity,  and 
where  such  contract  is  grossly  breached  and  tihe 
.e!ty  is  swindled  ont  of  a  large  sum  of  money 
because  of  Insuflicrent  and  defective  construction 
of  the  work  contracted  for,  the  city's  ez[»enses 
in  whatever  courts  it  was  necessary  to  resort  to 
for  the  recovery  of  that  sum  of  money  are  a 
proper  charge  against  the  contractor's  surety 
under  the  terms  of  the  bond. 


2.  Municipal  cobpds.axxon3  ^=>247  —  Lia- 
bvjtt  fob  scbtiobb  oh  infobuax.  oohtbact 

OF  BKFLOraBKT. 

Where  there  Is  no  want  <A  power  on  the 
part  of  a  municipality  to  make  a  contract  of 
employment,  but  merely  a  ftdluTe  to  complr 
formally  with  the  provisions  of  the  statute  an- 
tboriiiug  the  dty  to  make  such  a  contract,  the 
dty  is  liable  for  services  rendered  by  a  person 
informally  employed  by  the  city,  when  his  serv- 
ices have  been  recognised  and  accepted  by  the 
city,  and  where  the  city  has  received  valuable 
braefits  from  such  services,  foQowinp  Mound 
C!ity  T.  Snoddy,  53  Kan.  120^  85  Pac  1112. 

3.  MUNIOIFAX.     COBPOBATXONB      «»214(1)  — 
POWEB  TO  BICPLOT  BPECXAL  COUNaBL  TO  Afl- 

8I8T  crrr  attobnbt. 
Although  a  city  of  the  first  class  la  provided 
with  a  city  attorney  whose  duties  are  to  attend 
to  all  the  litigatloD  In  which  the  dty  is  involved, 
yet  the  dty  may  employ  spedal  connael  to  as- 
sist the  dty  attorney  when  the  gravitr  or  ex- 
tent of  the  litigation  reasraiably  Taquires  the 
services  of  radi  additional  coonseL 

Appeal  trom  District  Court,  Shawnee  Coun- 
ty ;  George  A.  Wbitctmib.  Judge. 

Action  by  the  City  of  Topeka  agalnat  John 
Ritchie  and  tbe  Ftddlty  &  Deport  Company 
of  Maryland.  Judgment  for  plaintU^  and 
defendants  appeal.  Affirmed. 

T.  F.  Garver  and  Otis  B.  Hnngate,  twth  of 
Topeka,  for  appellants. 

George  P.  Hayden  and  F.  O.  Drennlng, 
both  of  Topeka,  for  appellee. 

DAWSON,  J.  This  appeal  covers  another 
chapter  of  some  ten  years'  litigation,  about 
certain  public  improvements  oonstracted  in 
Topeka  in  1005  and  1006.  Earlier  and  relat- 
ed  chapters  are  recorded  in  our  own  reports 
and  In  those  of  the  federal  court.  Ritchie  v. 
City  of  Topeka,  91  Kan.  616,  138  Pac.  618; 
City  of  Topeka  t.  Ritchie,  102  Kan.  384.  170 
Pac.  1003 ;  City  of  Topeka  v;  Federal  Union 
Surety  Co.,  213  Fed.  958,  130  a  C.  A.  364. 

These  earlier  chapters  fell  of  defective  con- 
struction, of  official  delinquency,  swindled 
taxpayers,  attempts  to  recoup  the  city  for 
overpayments  for  Insufficient  sewer  construc- 
tion, and  of  stiff  battles  and  partial  successes 
of  bondsmen  to  avoid  or  reduce  their  liablll* 
ties  for  tbe  Bhortcominga  of  their  b<mded 
principals. 

Id  this  case  the  plalntlfTs  petition  necessa* 
rlly  retells  much  that  Is  already  chronicled 
In  our  reports.  In  1005  the  dty  of  Topeka 
awarded  a  contract  to  John  Ritchie  and  J.  D. 
Hanley  to  construct  a  sewer.  Tbe  Fidelity  A 
Deposit  Company,  defendant  became  surety 
for  the  faithful  performance  <tf  that  contract 
The  contract  provided: 

"17.  20.  It  is  further  expressly  agreed  and 
understood  that  the  said  parties  of  the  first 
part  shall  save  and  hold  harmless  the  said  pai^ 
ty  of  the  second  part  from  any  and  all  damages, 
costs  and  expense,  of  every  kind,  character  and 
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natun  whatsoenr  occarrlDg  upon  or  about  said 
'Works,  or  in  conseQoence  of  the  same  being  done 
or  (Constructed,  for  tbe  payment  of  which  said 
party  of  the  second  part  may  become  liable, 
^ybetbcr  the  same  is  occarioned  by  the  negli- 
gence  of  said  parties  of  the  first  part  or  other- 

Tbe  bond  provides: 

*T^ow.  therefore,  If  the  said  Hanley  &.  Ritchie 
flball  honestly  and  faithfully  discharKc,  perform 
and  fulfill  all  and  singular  the  obli^tions  of 
said  contract  and  specificatioos,  bound  here- 
with, and  shall  save  and  bold  harmless  the  said 
city  from  all  liena,  charges,  (loata,  and  damages 
of  every  kind  or  nature,  whatsoever,  then  the 
above  obligation  to  be  void,  otherwise  to  be  ctf 
full  force  and  vlrtne  In  law.** 

^ere  was  mndi  defecUve  workmansblp 
and  grosB  Insnffldein!?  In  tbe  conetrnctlon  ct 
the  sewer,  bnt  either  through  the  negligence 
or  connlr&nce  of  tbe  dty  engineer  whose  du- 
ly it  was  to  Inspect  and  approve  the  work  tbe 
city  overpaid  tbe  contractors  about  $20,000. 
In  1907,  the  commenoed  an  action  to  re- 
cover tbls  overpayment  In  1010  tiie  dty,  be- 
ing Indebted  to  John  RItdile  on  another  con- 
tract wbldi  was  for  paTlng,  took  formal  ac- 
tion to  withhold  from  Bitcshle  abont  |10,000 
due  Mm  thereon,  tbe  dfy^s  purpose  being  to 
apply  that  sum  on  whatever  Judgment  It 
might  eventually  obtain  against  Ritchie  & 
Hanley  In  Its  lawsuit  then  pending  for  the 
recovery  of  the  $20,000  orerpayment. 

Tn  Iftll,  RItcble  brought  an  action  against 
tbe  dty  to  recover  tbe  f 10.000  due  Mm  for 
the  paving.  The  dty  answered,  setting  ap 
tbe  facts  touching  its  $20,000  claim  against 
Ritchie  and  bis  partner,  and  of  the  pendency 
of  tbe  actl<m  against  them  to  recover  the 
overpayment,  ^e  dty  prevailed,  and  tbe 
judgment  was  affirmed,  with  modlflcattona  by 
tbls  court  91  Kan.  619,  188  Pac.  618.  Tbe 
final  Jn^ment  entned  agalnrt  Bitcbte  and 
In  favor  of  tbe  dty  was  to  $12,^^90,  and 
that  Judgment,  being  nnsatlsfled.  Is  tbe  basis 
of  the  present  actlw  against  the  Sldeltty  ft 
D^slt  Oompany,  whldi  as  surety  bound  It- 
self to  make  good  any  and  all  consequences 
which  m^t  flow  fran  tbe  shortcomings  of 
Ritchie  A  Hanley  under  tbe  sewer  construc- 
tion contract  of  lOOS. 

Plaintiff's  petition  allied  that  to  save  tbe 
dty  ftom  loss,  it  was  necessary  for  it  in  the 
action  of  Bltdile  against  the  dty  for  his  com- 
pensation on  tbe  paving  contract  to  plead 
tbe  dty's  right  to  set  off  its  claim  against 
Bltdiie  and  bis  partner  for  the  $20,000  over- 
payment on  Ibe  sewer  ctmtract;  that  the 
d^  was  put  to  great  expense  on  account  of : 
Rltdiie  ft  Hanley's  derelictions  and  delln- 
aaendes;  ttiat  expert  engineers  bad  to  be 
and  were  employed  to  remeasure  the  sewer 
excavations;  that  certain  phases  of  the  con- 
troversy predpltated  litigation  In  the  state 
and  federal  courts,  whldi  subjected  the  dty 
to  court  costs  and  attorney's  fees,  and  for  an 


of  wbldi  tbe  defendant  surety  company  was 
alleged  to  be  Uable. 

The  answer  of  the  surety  company,  among 
other  matters,  pleaded  that  tbe  employment 
of  an  attorney  and  the  payment  of  fees  to 
him  were  irregular  and  Illegal,  and  that  cer- 
tain sxpendltores  of  tbe  dty  In  Uie  federal 
courts  were  not  diargeable  to  the  defendant 
surety  company,  and  not  wltbln  the  terms  of 
its  surety  obligation. 

Tbe  dty  prevailed,  and  tlie  defoidants  api- 
peal. 

[1]  Appellants  first  omtnd  Out  tbe  costs 
and  expenses  of  certiSn  fMeral  llt^tion 
cannot  be  recovered  against  tbe  defendant 
surety  company.  When  ttie  paving  contract 
was  completed,  Ritchie  owed  a  large  amount 
to  mnteriiilmen.  The  Federal  Union  Surefy 
Company,  wbldi  was  surc^  for  Ritchie,  be- 
gan a  suit  in  tbe  fMeral  district  court  against 
the  city  to  have  Rltdde's  $10,000  pavlimg 
claim,  against  the  dty  devoted  to  the  satis* 
faction  of  tbe  materialmen's  daims.  Tb» 
dly  resisted,  seeking  to  set-off  against  Bitdi- 
le's  paving  claim  its  $20,000  claim  against 
Ritchie.  Although  defeated  in  the  federal 
district  court,  the  dty  finally  prevailed  In 
that  matter  In  the  Circuit  Court  of  Appeals. 
City  of  Topeka  v.  Federal  Union  Surety  Co., 
213  Fed.  968,  ISO  C  C.  A.  861.  It  was  prop- 
er, indeed  it  was  the  duty  of  the  d^,  to 
maintain  that  litigation.  Its  necesdty  was 
clearly  traceable  to  the  wrongdoing  of  Rtteble 
&  Hanley,  for  whcne  fidelity  the  presoit  ap- 
pellant surety  company  was  bound.  More- 
over, the  dty*8  success  in  that  litigation  vast- 
ly rednced  tbe  appelant  surety  company's 
preset  liability.  Tbe  trial  court  did  not  err 
In  holding  that  Uie  dl7'B  reasonaUe  expoidto 
tnies  In  that  Ittlgatlim  were  fairly  within  the 
torma  and  meaning  of  tiie  surety  company's 
bond.  It  me^  not  be  necessary  to  determine 
IKisltlvdy  vhether  this  featore  of  the  present 
appeal  was  oonduded  tn  City  of  Tt^ka  v. 
Ritchie,  loa  Kan.  884,  170  Pac.  1003,  xrhai 
this  case  was  bare  on  a  demurrer  to  tbe  petl- 
ticm,  but  certainly  the  doctrine  there  stated 
Is  decisive  hera  It  was  said: 

"Tbe  second  count  sets  up  large  ezpenditnr«e 
*  *  *  in  defending  other  causes  in  district 
and  federal  courts,  all  growing  oat  of  th«  default 
and  oppoeitiott  of  the  contractor.  No  reason 
Is  apparent  why  these  dalms  should  not  if  prov- 
ed, be  recovered.  All  items  set  up  in  tbe  sec- 
ond count  which  did  not  accrue  more  than  five 
years  before  this  action  was  begnn  are  properly 
pleaded,  and  the  order  overruling  the  demurrer 
to  the  second  cause  of  action  is  affirmed."  102 
Kan.  890.  170  Paa  1005. 

But  for  the  wrongdoing  of  Bitdile  and 
those  confederating  with  him  the  dty  would 
not  have  been  swindled  out  of  $20,000.  Tbe 
l<^cal  consequences  of  that  wrongdoing  re- 
quired the  dty  to  sne  for  the  return  of  that 
large  sum,  to  set  It  up  as  a  set-off,  to  re^t 
the  suit  of  tbe  Federal  Union  Surety  Com- 
pany, and  to  aM>eal  from  tbe  emmeous  de- 
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dfilon  of  the  federal  district  court.  These 
consequences  were  not  remote,  but  proxi- 
mate, and  Ritchie  &  Hanlej's  surety  is  Iwund 
therc^r  according  to  the  tesiOT  ot  Its  bond. 
City  of  Topeka  r.  Bnx&s,  99  Kan.  013,  650, 
164  Pac.  28S. 

"nie  rompiehenriTa  sfgnlfltiattce  of  this  Ian- 
goase  [ot  the  bond]  Is  nidi  that  all  the  claiAis 
set  forth  in  the  amended  petidoD  befote  us 
arc  safely  immnred  therein  beyond  the  power 
ot  fugacity."  City  of  Topeka  v.  Ritchie,  102 
Kan.  384,  386.  170  Pac.  1008,  1004. 

[2,  3]  A  considerable  portion  of.  the  amount 
sought  to  be  recovered  herein  Is  to  reimburse 
the  city  for  the  services  and  expenses  of  spe- 
cial counsel  for  the  city,  who  was  largely  in 
charge  of  the  litigation  provoked  by  the 
000  oveipayment.  The  reasonableness  of  the 
attorney's  fees  and  expenses  Is  not  assailed, 
but  the  contention  is  strongly  made  that  the 
dty  unlawfully  paid  them,  that  the  special 
attorney  was  not  lawfully  employed,  that  he 
acted  as  a  mere  volunteer,  and  that  the  pay- 
ment of  his  fees  was  voluntary  and  created 
no  liability  <m  the  defendants  to  reimburse 
the  dty.  As  a  part  of  this  argument  It  Is 
pointed  ont  ttiat  the  statute  provides  for  a 
dty  attorney  whose  duty  It  shall  be  to  attend 
to  the  city's  litigation  in  all  courts.  Gen. 
Stat  1916.  If  1131,  1660. 

The  law,  however,  does  sanction  the  em- 
ployment of  special  counsel  by  a  d^  of  the 
first  class  like  Topeka. 

"Tb«  mayor,  by  and  wiUi  the  consent  of  the 
conndl,  *  *  *  may  appoint  *  *  *  nidk 
other  oflteers,  aemnts  and  employto  as  they 
may  deem  necessary  for  the  best  interests  of  the 
dty,  but  no  such  officer  shall  be  appointed  nntll 
his  term  of  office  and  salary  shall  have  been  fixed 
by  ordmauce ;  and  all  contracts  of  employment 
of  •  •  •  attoFDeys,  counselors  •  •  •  for 
any  spedal  purpose  shall  be  by  ordinance." 
Gen.  Stat.  1915,  S  1141  ^aws  1909,  ch.  70,  |  1). 

It  must  be  admitted  that  the  formal  steps 
jrequired  by  this  statute  were  not  followed  In 
the  employment  of  the  city's  spedal  counsel. 
This  lawyer  had  been  dty  attorney,  and  aft- 
er his  offldal  terra  expired  his  further  serv- 
ices in  ctmnection  with  this  prolonged  and 
complicated  litigation  were  only  Informally 
procured  and  continued  by  succeeding  may- 
ors and  commissioners  of  Topeka.  There 
was  an  ordinance  passed  In  1909  which  re- 
lated to  this  employment: 

"An  ordinnnce  autht)riaing  the  mayor  to  employ 
P.  Q.  Drenoing  as  special  counsel  for  the 
trial  of  certain  dty  cases  now  pending  in  the 
district  court  of  Shawnee  County,  Kansas, 
and  the  Supreme  Court  of  Kansas. 
"Be  it  ordained  by  the  mayor  and  coundlmen 
of  the  dty  of  Topdia: 

"SpcHon  1.  The  mayor  of  the  dty  of  Topeka 
la  hereby  authorized  to  employ  F.  G.  Drenning 
as  spedal  counsel  to  conduct  the  following  cases; 

"The  City  of  Topeka  v.  Hanley  &  Ritchie. 
•  •  • 


"Tbt  said  employmait  <^  T.  O.  Drenning  in 
the  above  cases  shall  b^^n  at  the  expiration  of 
his  term  of  office  as  dty  attorney,  and  on  April 
10,  1009,  and  the  compensation  to  be  paid  to 
said  F.  Q.  Drenning  shall  be  sudi  as  shall  be 
agreed  upon  between  the  mayor  and  said  F.  Q. 
Drenotng." 

Owing  to  the  duration  and  extent  of  the 
litigation,  the  tenni  ot  flie  isnqdoynient  ot 
the  special  counael  were  Informally  dianged. 
Later  and  len  formal  resolutlaui  anttH»rlsing 
tbla  apedal  onmael  to  proceed  with  the  liti- 
gation were  adopted  from  time  to  time  by  the 
mayor  and  cmnmtsaloners  of  Toptfca.  His 
fees  vera  formally  presoited  and  paid  *%y 
approring  his  bill  and  anpr^pilatlng  the  fS,- 
000  by  ordinance  to  pay  die  dalm.** 

Hudti  law  is  cited  by  counsel  for  appellants 
that  BudL  Informal  employment  la  Insuffldent 
to  fasten  a'  liability  on  the  dtr,  and  that  con- 
sequently the  dty'B  volnataiy  payment  of  an 
nnoifOiceable  claim  agalnat  It  g^ves  the  dty 
no  right  to  have  reoonpmenL  But  In  many 
not  dlMlmllar  sltoatlona,  this  court  has  bdd 
that  where  there  Is  no  want  ctf  ofladal  power 
to  contract  <w  employ,  bat  merely  a  failure  to 
formally  Invoke  that  power,  a  dty  cannot 
withhold  comiMnaatton  fbr  BerrlceB  rendered 
to  and  accepted  by  IL  Rltdila  Oily  ct 
Wichita,  99  Kan.  68S,  and  dtatlons  ther^, 
163  Pac.  176.  See,  alao,  Huffman  Oonnty 
of  Oreoiwood,  2S  Kan.  2SL;  <Xj  of  Ella- 
worth  T.  RoBslter,  46  Kan.  287,  26  Paa  674; 
Mound  City  r.  Snoddy,  63  Kan.  126,  8S  Fa& 
1112;  Matheney  t.  El  Donulo,  82  Kan.  720, 
109  Pac.  166,  28  L.  R.  A.  (N.  B.)  980;  Wa^ 
kins  v.  Sdiool  Dlatrict,  80  Kan.  760, 118  Pac. 
1069. 

In  Mound  Olty  r.  Snoddy,  mipra.  certain 
honda  ot  the  dty  had  got  out  of  poaaesalon  of 
the  munldpality  irregularly ;  and  the  mayor, 
without  the  consttot  of  the  council  or  other 
ftmnality,  employed  Snoddy,  a  lawyer,  to  In- 
stitute an  action  for  the  recovery  of  the 
bonds.  Before  the  action  was  conduded,  the 
dty  council  passed  a  resolution  dlqioising 
with  Snoddy's  services,  and  the  further  Ju- 
dicial proceedings  were  In  diarge  of  the  dty 
attorney.  It  was  held  that  sndi  swvlces  as 
Snoddy  rmdeied  were  ratiaed  and  acc^ted 
by  the  dty  government,  and  the  d^  was  lia- 
ble for  the  fair  value  of  his  services.  This 
court  said: 

"Of  course  the  mayor,  by  virtue  of  his  office 
alone,  could  not  make  an  employment  which 
would  create  a  Uabihty  against  the  dty  (or 
the  services  rendered ;  but  If  the  dty  had  knoiri- 
edge  of  his  emploj^ent,  and  of  the  rendition  of 
the  services,  and  acquiesced  in  and  accepted  the 
fruits  of  the  sam^  the  employment  wonld  bind 
the  dty."  68  Kan.  at  page  ISa  35  Pac.  1112. 

See,  also,  Thacher  v.  County  of  JefFerson, 
13  Kan.  182;  Doster  v.  Howe,  28  Kan.  353; 
Smith  V.  Mayor  of  Sacramento,  13  Cal.  631; 
Homblower  v.  Duden,  35  Cal.  661;  City  of 
Dttiver  V.  Webber,  16  Cola  App.  611,  63  Pac, 
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SM;  State  t.  Olty  of  Paterson,  40  N.  J. 
Law,  186;  Dillon,  Hanidpal  Oorporntlons 
(Gth  Ed.)  I  824;  McQoUUn,  Mnnldpal  Cor- 
porations, i  1173. 

While  a  Kansas  munlcfpallty  cannot  need- 
lessly employ  special  attorneys  to  do  the  or- 
dinary profoBslonal  work  which  the  city  at- 
torney Is  by  his  office  required  to  do,  yet  It 
often  happens,  and  undoubtedly  did  happen 
In  the  present  Instance,  that  a  dty  may  be  so 
greatly  harassed  with  stilts  that  It  would  be 
a  physical  Itnpceslbllity  for  the  city  attorney 
to  attend  to  all  the  1^1  business  of  the  mu- 
nicipality without  the  assistance  of  special 
connseL  In  such  cases,  the  employment  of 
special  counsel  is  lawful  and  proper.  The 
court  holds  that  there  was  no  want  of  power 
on  the  part  of  the  city  to  employ  special  coun- 
sel In  this  protracted  litigation,  and  that  the 
city's  failure  to  exercise  that  power  formally 
before  employing  the  special  counsel  did  not 
relieve  the  dty  from  its  oMlgation  to  pay 
him  after  his  services  were  rendered  and  ac- 
cepted by  the  city  and  after  It  reaped  the 
benefits  of  his  skill  and  industry.  And  the 
city,  having  lawfully  paid  the  reasonable  val- 
ue ot  the  serrlces  of  the  spedal  counsel,  la 
now  entitled  to  recoupment  against  the  de- 
fendants. 

The  other  points  urged  by  defendants  have 
been  carefully  considered.  They  relate  chief- 
ly to  matters  disposed  of  when  this  case  was 
here  on  denraner,  and  need  no  further  dis- 
cussion. 

The  Judgment. is  affirmed. 

All  the  Justices  concurring. 


VANEK  T.  TANEK  et  aL    (No.  22284.) 
(Supreme  Court  of  Eanaas.    Oct  11,  1919.) 

(8vUaiv»  &v  th«  Court.) 

1.  HOMBSTEAD    «=»217  —  BVIDEITCB  INSUFFX- 
CIKNT  TO  SHOW  OCCUPATION  AND  TFTLB. 

A  widow  brought  suit  In  ejectment  and 
to  cancel  a  deed  executed  and  delivered  by  her 
deceased  husband  In  Us  lifetime,  In  which  she 
Jtdned,  her  daim  being  that  from  the  time  of  ber 
marhese  and  until  ber  hueband's  death  the 
real  estate  was  occupied  by  her  huBband  and 
herself  as  their  homestead,  that  she  continued 
to  occupy  it  as  her  homestead  after  his  death, 
and  that  the  deed  which  purported  to  convey 
the  title  was  without  consideration,  and,  fur- 
ther, was  void  because  at  tbe  time  she  executed 
it  she  was,  and  at  the  time  of  the  commence- 
ment ot  the  action  was  yet,  a  minor  under  tbe 
age  of  18  years.  The  findings,  sustained  by 
evidence,  are  to  the  effect  that  after  tbe  mar- 
riage of  plaintiff  the  real  estate  in  controversy 
vaa  never  in  the  poasossioii  nor  occupied  by 
plaintiff  and  her  htisband  as  their  homestead; 
that  the  eqnitable  title  belonged  to  the  defend- 
ants, tbe  naked  legal  title  resting  in  plain- 
tHTs  haaband;  and  t^t  tbe  deed  was  made 


to  carry  out  and  complete  a  contract  given  for 
a  valuable  consideration,  tbe  terms  <^  which 
had  been  fully  complied  with.  BOd,  that  the 
findings  compel  a  judgment  in  favor  of  the  de- 
fendants. ' 

2.  HOIBSTSAD  ^218.  214— PABiOCODNT  XQ- 
UITABLB    TITU    OF    DsnHDAHT  OAUTIHO 

HOST  or  poasBsaioH. 
On  the  facts  stated  in  the  foregoing  para- 
graph, the  defendants  were  entitled  under  a 
general  denial  to  show  a  paramount  equitable 
title  which  carried  with  It  the  right  of  posses- 
sion; and  a  written  contract  between  the 
plaintiff's  husband  and  the  defendants  executed 
prior  to  the  marriage  of  pl&intiff,  by  which  lie 
agreed  far  a  valuable  consideration  te  convey 
the,  property  to  the  defendants,  was  competent 
evidence  to  sustain  the  defendants'  daim. 
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County. 

Action  In  ejectment  i>y  May  Vanek,  a. 
minor,  by  Bert  Alnsworth  her  next  friend, 
against  Edward  Vanek  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

See,  also,  104  Kan.  024,  180  Pac.  240. 

R.  E.  UcTaggart  and  W.  D,  Vance,  both 
of  Belleville,  for  appellant 

Mabln,  Hasty  &  Mahin  and  J.  M.  Llvln- 
good,  all  of  BelleWlle,  for  appellees. 

PORTER,  J.  The  action  was  one  in  eject- 
ment and  to  cancel  and  set  aside  a  deed  to 
certain  real  estate.  The  plalntlfT,  a  minor, 
sues  by  her  next  friend.  The  Judgment  was 
In  favor  of  the  defendants,  and  the  plain- 
tiff appeals. 

In  her  petition,  the  plaintiff  alleged  that 
on  February  20,  1916,  she  married  James 
Vanek,  a  brother  of  the  defendant  Edward, 
and  lived  with  him  aa  his  wife  until  his 
deaths  which  occurred  on  April  26, 1917 ;  that 
at  the  time  of  her  marriage  she  was  less 
than  16  years  old ;  that  James  Vanek  died 
Intestate,  leaving  her  as  his  sole  and  only 
htir  at  law;  that  at  the  Ume  of  his  deatb 
he  was  seised  and  possessed  of  a  certain 
Qiurter  section  of  land  in  RepnbUo  county, 
tbe  north  half  of  which  Is  Involved  In  this 
controvdrsy.  She  alleged  that  immediately 
after  their  marriage  she  and  James  Vanek 
moved  upon  the  property  and  continued  to 
ocetvy  it  aa  their  homestead  until  bis  death, 
and  that  she  stUl  occupies  the  same  as  ber 
bomeatead,  acept  as  ber  use  and  possession 
have  been  Interfered  with  by  the  wrongful 
acts  of  the  defendants.  Tbe  petition  alleged 
that  on  tbe  18th  day  of  April,  1016,  while  tbe 
propwty  was  being  occupied  and  used  as  the 
homestead  ct  James  Vanek  and  plaintiff, 
and  while  she  waa  under  the  disability  of 
Infancy,  she  uid  ber  bndund  executed  and 
admowledged  a  deed,  purporting  to  convey 
tbe  north  half  of  tbe  quarter  aectlon  to  tbe 
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defendants ;  Uwt  by  reason  of  ttie  premises 
being  a  homestead  and  because  of  her  legal 
dlsablUt7  <m  account  of  her  In&ncy,  the 
purported  deed  of  conveyance  was  void,  both 
as  to  Qie  idalntUt  and  James  Vanek,  her 
husband;  that  it  was  executed  wholly  with- 
out conslderatl<Hi ;  that  ndther  she  nor  her 
husband  received  ai^rthlng  of  value  on  ac* 
count  of  the  conveyance,  and  she  asked 
that  the  deed  be  canceled  and  held  void. 

The  answer  was  a  general  denial,  with 
the  further  defense  that  the  plalntltC  was 
of  legal  age  on  the  18th  of  April,  1916,  when 
the  deed  of  conveyance  was  delivered. 

The  case  was  tried  without  a  jury,  and 
the  court  made  findings  of  fact  adverse  to 
the  claims  of  the  plalQtlff,  and  rendered 
judgment  accordingly.  The  findings  are  that 
the  age  of  the  plaintiff  at  the  time  of  her 
marriage  to  James  Vanek  was  15  years  and 
6  months ;  that  James  Vanek  formerly  own- 
ed the  entire  quarter  section,  whl<^  does 
not  exceed  160  acres  in  extent;  that  from 
plaintiffs  marriage  with  James  Vanek  until 
his  death  they  both  resided  on  the  south 
half  of  the  quarter  section,  the  improvements 
being  on  the  southeast  quarter,  and  that 
plaintiff  held  her  residence  thereon  during 
her  widowhood,  and  now  lives  thereon  with 
her  second  husband ;  but  that  at  no  time 
did  plaintiff  ever  occupy  or  have  possession 
of  that  portion  of  the  quarter  section  which 
la  in  controversy;  that  the  possession  and 
occupancy  of  the  north  half  of  the  quartor 
8ectl(Hi  were  at  all  times  after  April  2{S.  1914, 
in  Edward  and  Eva  Vanek.  The  court  finds 
that  for  several  years  before  his  marriage 
and  until  his  death,  James  Yan^  was  In 
poor  health ;  that  his  brother,  Edward,  dur- 
ing the  fall  of  1914  having  registered  at  a 
puUlc  land  drawing  in  Montana,  was  suc- 
cessful in  obtaining  the  right  to  a  home- 
stead of  160  acres  of  land  ther^  and  was 
preparing  to  go  to  Montana  to  locate  there- 
on, when  his  brother  James,  hearing  of  his 
intention,  offered  if  be  would  remain  and 
live  near  him  and  help  take  care  of  him, 
to  deed  to  Edward  the  north  half  of 
the  quarter  section  of  land  upon  which 
Jamee  was  then  living;  and  that  Edward 
Vanek  acc^ted  the  offer.  The  court  finds 
that  on  April  26,  1914,  when  James  Tan^ 
was -a  sin^e  and  unmarried  man,  and  lived 
alone  upon  the  quarter  section,  he  and  Ed- 
ward Vanek  entered  Into  the  f<^Iowlng  writ- 
ten contract: 

"This  is  to  show  that  I  have  tonJay  given  the 
north  80  acres  of  my  farm  in  Norway  township 
in  Republic  county,  Kansas,  to  my  brother 
Kd  Vamick,  and  Via  wife,  Eva  Vamiek,  and 
they  agree  not  to  go  to  Montana  to  live,  but 
to  stay  here  and  live  near  me.  I  am  to  get 
this  and  next  year's  crops  off  the  land  and  pay 
the  taxes,  hot  the  land  is  now  Ed's  and  be  is 
in  poBBession  and  can  go  ahead  and  make  any 
improvements  on  tbe  land  be  wanta  to  and  I 
give  him  my  note  for  $7/)pO.OO  to  show  him 


I  will  five  Um  a  deed  to  Oe  land  whoa  I  let 
the  two  crops  off  the  land  and  th»  he  la  to  give 
me  back  my  note." 

The  court  farther  finds  tluit  immediately 
aftra  the  execution  of  tha  contract  Edward 
and  Eva  Tanek  entered  Into  possesshm  of  the 
north  half  ct  the  quarter  section,  made  last* 
log  and  valuable  improvements  thereon,  and 
have  rwnalned  in  posseaslon  ever  since;  that 
while  the  Improvements  made  by  thou  repre- 
smted  no  large  amount  of  money,  they  were 
all  that  the  land  at  that  time  required,  and 
all  that  defendants  could  well  make  until 
they  were  ready  to  build  a  residence  then^ 
on;  tliat  In  pursuance  of  the  terms  of  thin 
contract,  Edward  and  Eva  Vanek  performed 
craisideratde  labor  and  rendered  many  serv- 
ices for  James  Vanek;  took  care  of  him  in 
bis  sickness ;  gave  up  th^  Intention  of  mov- 
ing to  Mcmtana ;  remained  In  Republic  coun- 
ty near  him,  and  In  no  respect  failed  to  do 
the  things  required  by  him  or  stipulated  la 
the  contract  between  the  iKothers.  The  court 
finds  that  In  February,  1916,  a  few  days 
prior  to  the  marriage  of  James  Vanek  and 
plaintiff,  the  matter  of  ezecutiug  a  deed  to 
Edward  and  Eva  Vanek  for  the  north  half 
of  the  quarter  was  discussed  by  the  plaintiff 
and  James  Vanek  and  the  defendants,  and 
that  at  the  plaintiff's  request  the  execution 
of  the  deed  was  postponed  until  after  her 
marriage  with  James  Vanek ;  that  she  agreed 
that  if  the  execution  of  the  deed  was  post- 
p<med  until  after  the  marriage,  she  would 
join  with  her  husband  in  a  deed  to  the  de- 
fradants;  that  she  fully  understood  at  the 
time  the  conditions  surrounding  the  title  to 
the  north  80  acres,  and  that  all  the  parties 
believed  at  that  time  that  the  transaction 
conid  be  legally  and  properly  completed  by 
plaintiff  Joining  with  her  husband  in  a  deed 
after  their  marriage.  There  is  a  further  find- 
ing that  on  April  18, 1916,  theitalntlff  johied 
with  her  husband  In  deeding  to  the  defend- 
ants the  north  half  of  the  land  In  accord- 
ance with  the  written  contiact.  and  that  the 
deed  was  duly  d^vered  and  recorded;  that 
at  the  same  time  the  $7,000  note  executed 
by  James  VanriE  was  returned  to  him  and 
him  destroyed.  Tbtt  court  farther  finds 
that  the  contract  of  Ajnil  25,  1814,  betwera 
the  brothers  was  executed  for  a  valuable 
consideration,  and  that  the  deed  of  April 
18,  1916,  was  executed  for  a  valuable  con* 
sideraUon,  namely,  the  ccmiplete  perfbrmance 
of  the  contract  by  Edward  Vanek  and  bis 
wife;  that  the  note  for  $7,000  encnted  bj 
James  Van^  to  Edward  In  accordance  with 
the  original  ctmtract  was  given  as  security 
that  James  Vanek  was  to  live  up  to  his  con- 
tract; that  the  contract  and  note  of  April  2% 
1914,  were  executed  and  delivered  before 
plaintiff  contracted  or  cont«nplated  marriage 
with  James  Vanek;  that  ahe  was  informed 
of  the  cmtract  between  the  brotiiers  bebm 
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ber  marriage  to  Jmrnea,  and  knew  tbat  the 
Imnd  was  to  be  deeded  to  defendants*  and 
that  Bhe  agreed  to  Join  In  a  conveTanoe  aft- 
er  her  marriage  to  him;  that  Jamea  Yanek 
recognized  the  contract  as  binding,  and  folly 
performed  and  execated  the  deed,  and  de- 
manded In  return  the  note  given  by  him  to 
secure  his  carrying  out  the  contract  The 
finding  la  that  idatnrtlfl  vohintarUy  Joined 
-with  James  Tanek  In  the  execution  of  the 
deed  of  April  18,  1016L 

As  conclusions  of  law  the  conrt  held  that 
at  the  time  of  the  marriage  of  James  and 
May  Vanel:,  the  equltabla  title  to  the  north 
half  of  the  quarter  was  in  Edward  and  Bva 
Vanek ;  that  their  contract  with  James  was 
fully  performed,  and  they  were  entitled  to 
the  deed ;  that  no  homestead  right  was  ever 
acquired  by  plaintiff  In  the  80  acres  In  con- 
troTersy,  and  Judgment  was  rendered  in  fa- 
vor of  the  defendants. 

[2]  There  was  some  conflict  in  the  evi- 
dence, but  it  was  resolved  In  Ulvct  of  the 
defendants,  and  aU  the  flodlnga  are  abun- 
dantly sustained  by  evldenca  It  la  contend- 
ed,  however,  that  the  court  committed  «rror 
in  permitting  the  contract  between  the  broth- 
ers to  be  introduced  in  eridenoe.  The  con- 
tention Is  that  the  answer  admitted  the  ex- 
ecution of  tile  deed,  and  mwely  set  up  the 
defense  that  plaintiff  was  of  fnll  age  when 
Ae  signed  tt ;  ttiat  without  pleading  the  con- 
tract in  avoidance,  the  admission  of  Vbe  con- 
tract was  not  competent  evidence.  It  la  suf- 
ficient answer  to  say  that  there  waa  a  gen- 
eral doilal,  and  that  under  mtb  an  answer 
In  an  action  of  ejectment  the  defendant  may 
introduce  any  «Tldmoe  irtiif^  tends  to  defeat 
the  plalntlfTs  title;  be  may  show  under  a 
general  denial  a  paramount  title,  provided 
audi  title  carries  with  It  the  right  of  poa- 
MiKAon,  whether  the  tiUe  la  legal  or  equita- 
Ifle.  Uastln  v.  Gray,  10  Kan.  468,  27  Am. 
Rep.  149;  Clayton  r.  School  District  No.  1, 
20  Kan.  266;  Wiggins  v.  Powell.  96  Kan. 
478,  152  Pac  766.  The  defendants  were  ask- 
ing no  affirmative  relief  under  the  contract 
They  needed  none,  because  it  had  been  fully 
executed  by  both  principals  to  the  contract 
The  contract  was  properly  Introduced  as  evi- 
dence to  support  the  deed  of  conveyance 
which  the  plaintiff  sought  to  set  aside.  The 
findings  show  that  the  contract  had  ripened 
into  title,  and  that  James  Vanek  had  ex- 
ecuted it  In  his  lifetime  so  far  as  It  waa 
possible  for  him  to  do  so,  and  had  by  the 
execution  liquidated  an  Indebtedness  of  $7,- 
000,  for  whi^  he  was  liable  in  case  he  bad 
failed  to  execute  and  deliver  the  deed  In  ac- 
cordance with  the  terms  of  the  contract 

[1]  The  conclusions  reached  by  the  trial 
court  follow  from  the  facts  found.  In  the 
first  place,  the  flndtog  that  James  Vanek  and 
the  plaintiff  never  occupied  the  north  half 
of  the  Quarter  section  as  their  homestead 
after  their  marriage^  bat  estaUialMd  tlieir 


residence  and  htmiestead  on  the  south  half 
of  the  quarter  where  the  Improvements  were, 
waa  sufficient  of  Itself  to  defeat  the  plaintiff's 
claim.  Besides,  the  widow's  right  to  a  home- 
stead depends  upon  the  title  of  her  husband 
at  the  time  of  the  marriage.  The  findings 
are,  and  the  law  is,  that  Jamea  Vanek  at 
the  time  ot  his  marriage  to  the  plalntUf  held 
only  the  legal  title  to  the  laud;  the  equita- 
ble title  was  in  the  defendants.  In  DlUon 
V.  Gray,  87  Kan.  120,  123  Pac.  878^  It  was 
said: 

"Marriage  will  not  constitate  the  wife  a  pur- 
chaser of  an  Interest  in  lands  owned  or  hdd 
by  the  husband.  Upon  bis  death  the  wife  ac- 
quires no  interest  by  will  or  mider  the  statute 
in  any  property  to  which  be  held  the  legal 
titles  bat  wbidi  in  eanity  bdonged  to  others." 
SyL  2. 

While  In  that  case  no  question  of  a  home- 
stead was  Involved,  the  situation  here  Is  an- 
ah^ous,  for  the  reason  that  a  claim  of  the 
homestead  right  can  only  be  asserted  as  to 
real  estate  of  whldi  the  decedent  was  seised 
at  the  time  of  his  death.'  In  21  Gyc.  681,  it 
la  aald: 

"The  interest  of  the  decedent  need  not  have 
been  a  fee  simple,  although  it  has  been  held 
that  hMuestsad  can  be  claimed  only  in  pn^ 
erty  of  which  he  died  seised;  and  he  should 
have  had  such  an  interest  as  could  ordinarily 
be  sold  by  his  personal  r^rescntatives  for  the 
payment  of  debts." 


It  la  further  said  that— 

"If  the  property  be  held  In  trust  * 
the  widow  obtains  no  homestead  therein." 
682. 


Page 


In  support  of  the  last  statement  of  the 
law,  tbe  case  of  Osbom  v.  Stradian,  82  Kan. 
02,  3  Pac.  767,  la  dted.  The  prlndples  of 
law  stated  in  tbe  syllabus  of  that  case  seem 

to  control  the  case  at  bar.  It  reads: 

"Where  a  trustee  has  merely  the  naked  title 
to  real  estate,  and  the  cestui  que  trust  is  In 
the  flctnal  possession  thereof,  and  the  trustee, 
who  is  a  married  man,  executes  a  conveyance 
to  ^be  cestui  qae  trust,  and  the  premises  have 
never  been  occupied  as  a  residence  by  the  fiun- 
ily  of  the  trustee,  the  wife  of  ths  trustee  can 
claim  no  homestead  intcrt-st  iu  the  premises 
so  conveyed.  Sneniion  v.  Kiclil,  21  Kan.  533; 
Pariin  V.  Sook,  26  Kan.  SOT." 

While  the  wife  was  under  no  disability 
such  as  minority,  as  In  this  case,  It  appears 
from  a  statement  of  facts  in  the  opinion 
that  the  wife  refused  to  Join  her  husband  In 
the  deed  conveying  the  property  to  the  cestui 
que  trust.  There  was  conflicting  evidence  in 
regard  to  the  possession  of  the  property/  but 
a  general  finding  against  plaintiff  was  held 
sufficient  to  show  that  neither  the  trustee 
nor  his  family  had  ever  occupied  the  land  in 
controversy  as  a  residence  or  bad  any  p(K»es- 
slon  thereof  The  case  fits  the  present  one 
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like  a  blanket  It  has  never  been  dted  by 
this  court,  bat,  in  a  recent  opinion  by  tbe 
District  Court  of  Appeals  of  California,  it 
Is  dted  In  support  of  a  decision  holding  that 
a  mother  could  not  legally  decl&re  a  home- 
stead in  property  held  by  her  in  trust  for 
her  daughters.  Oree  et  aL  t.  Gage  et  al., 
178  Pac.  799. 

The  Judgment  Is  affirmed. 

All  the  Justices  concuninc. 


8TATB      KENNEDY.   <No.  217«2.)* 
(Supreme  Court  of  Kansas.    Oct.  11,  1919.) 

CiGTyltabw  &y  tike  Cottrf.; 

1.  F(»QXBr  «»1S— Fassbook  "book  or  ao- 
oount"  wrrHnr  DnrzHinoN  or  fobobbt  in 

THIBD  DXOBEB. 

The  passbook  issued  by  a  bank  to  a  depos- 
itor is  a  "book  of  accounts"  within  the  meaa- 
ing  of  section  185  oC  tbe  Crimes  Act  (Gen. 
Stat.  1915,  S  3612).  which  defines  forgery  In 
the  third  degree  (dtlnc  Words  and  Phrases. 
Book  Account). 

2.  FOBGEBT  «=3>81— SxnmoxBNoT  OV  inOBlCA.- 
TXON  FOB  rOBOBBT  IK  THIBD  DEGBBl. 

An  information  diarging  that  defendant, 
with  intent  to  defraud  a  telephone  company, 
a  corporation  authorized  to  do  busineBa  as  such, 
in  this  state,  falsely  altered  a  certain  entry  in 
the  book  of  accounts  kept  by  and  in  the  offices 
of  the  corporation  and  commonly  known  as  a 
psssbook  of  deposits  by  the  corporation  in  a 
national  bank,  describing  tbe  entry  as  eriginally 
made  and  as  altered,  and  alleging  that  by  the 
alteration  it  was  then  and  there  made  to  ap- 
pear that  a  certain  pecuniary  oUigatlon  of  the 
bank  was  purported  to  be  created  and  effected, 
states  facts  sufficient  to  show  the  offense  of 
forgery  in  the  third  degree. 

3.  FOBOEBT  €=s>14— AXTEBATION  07  ENTBT  IN 
PASSBOOK  rOBOEBT  IN  THB  THIBD  DEOBEE. 

Where  an  employ^,  whose  duty  it  is  to  col- 
lect the  cash  of  a  moneyed  corporation  and  de- 
pont  it  in  the  bank,  falsdy,  and  with  intrait 
to  cover  up  bis  defalcation,  alters  the  date  of 
en  original  entry  in  tbe  passbook  so  as  to  pre- 
Yeat  the  officers  or  other  employes  of  the  cor- 
poration from  discovering  the  true  state  of  the 
account,  the  alteration  constitutes  forgery  with> 
in  the  provisions  of  the  statute  referred  to,  not- 
withstanding the  actual  amount  o£  money  to 
the  credit  of  the  corporation  remains  the  same 
after  the  alteration  as  before. 

4.  FOBGKBT  «S>44(^)— EVIDENCB  THAT  PASS- 
BOOK WAS  DELIVEBED  OB  INTBNOXD  TO  BE 

DELIVEBED  TO  DEPOSITOB. 

Id  Buch  a  case,  proof  that  the  passbook  was 
used  by  the  corporation  for  the  ordinary  pur- 
poses of  a  passbook  is  auffideot  to  show  that 
it  was  "delivered  or  intended  to  be  delivered" 
to  some  person  dealing  with  the  corporation, 
within  the  meaning  of  ^e  statute. 


6.  FOBQEBT  ^SSfll^aVtinnOB  THAT  AEJIEBA* 

noir  or  passbook  was  nrmnnn  to  co»- 

CSAL  aHOIXAaB. 

Where  there  was  ^oof  tiiat  the  pefson  who 
made  the  entries  did  so  Cor  the  purpose  of  coo- 
cealing  a  shortage  in  his  accounts  with  the  cor- 
poration, the  state  was  not  reqaixed  to  show 
the  amount  of  such  shortage. 

9.  Fobobbt  <s9l6— TmszvoHB  coifobaxiob 

"UOSKZEO  OOBPOBATIOir." 

A  corp<Hrati(A  oigaged  in  famishing  gener- 
al telephone  service  for  hire  is  a  "moneyed  cor- 
poration" within  the  meaning  of  the  statute. 
State  v.  Chance,  82  Kan.  392,  108  Pac.  TBI.  20 
Ann.  Cas.  134. 

[Ed.  Note.— For  other  defioitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Honeyed 
Corporatini.] 

7.  Cbikinal  law  «=»829(18)— iHSTBUonoss 

AS  To  BEASONABLE  DODBT  BUmCXENT. 
Where  the  instructions  charge  that,  before 
the.  defendant  could  be  convicted  on  any  of  the 
counts  of  the  information,  the  jury  must  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  he  was  guilty  as  charged,  there  was 
no  error  in  foiling  to  inatrnct  that  it  would 
be  their  duty  to  acquit  onleee  they  did  so  be- 
lieve  from  the  evidence  beyond  a  reasonable 
doubt. 

&  CbOOIIAI,  law  «=;»772(4).  814(17),  824(«, 
1172(2)  —  InSTBUOTIONB  —  ClBOniiStANTIAL 

evidence— Pbebuuftion. 
Other  iostructions  considered,  and  Md  not 
improper. 

Appeal  from  District  Cour^  Sedswldc 
County. 

L.  W.  Koinedy  was  convicted  of  forgery 
in  the  third  degree,  and  be  appeals.  Af- 
firmed. 

Charles  B.  Hndson,  of  Wichita,  and  Bd. 
3.  Blemlng,  of  Tulsa,  Okl.,  for  a^iellant 

Blcliard  J.  H(qA1na,  Atty.  Goi.,  and  CL  F. 
Cnark.  and  T.  E.  ^coOt,  both  of  Wlciiita,  for 

the  StatCL 

PORTER,  J.  me  aw^ant  was  cmiTlcted 
of  forg^  In  tbe  third  degree  as  defined  by 
section  185  of  the  Crimes  Act  (Gen.  Stat 
1Q15,  8  3512),  whlcli  reads: 

"Every  person  who,  with  intent  to  defraud, 
shall  make  any  false  entries,  or  shall  falsely 
alter  any  entry  made  in  any  book  of  accounts 
kept  by  any  moneyed  corporation  wi^n  this 
state,  or  in  any  book  of  accounts  kept  by  such 
corporation  or  its  officers,  and  delivered  or  in- 
tended to  be  delivered  to  any  person  dealing 
with  such  corporatiCHt,  by  which  any  pecuniary 
obligation,  claim  or  credit  shall  be  or  shall 
purport  to  be  created,  increased,  diminished  or 
discharged,  or  in  any  manner  affected,  shall 
upon  conTiction  be  adjudged  guUty  of  forgery 
in  tbe  third  degree.** 

For  three  or  four  years  prior  to  19iUi,  the 
appellant  was  cashier  of  the  BOssoori  ft 
EansM  Telephone  Company  at  Wichita.  In 


^sstTat  ether  casM  sea  mme  topic  and  KEY-NUHBER  in  all  Key-Numbo^  Disests  and  IndexM 
*RebearlDK  denied  November  13,  191$, 
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each  of  the  ei^t  coonts  of  the  iDtormatlon 

he  was  charged  with  a  separate  offense — 
that  of  falsely  altering  a  certain  entry  In  a 
certain  book  of  accounts,  commonly  known 
as  a  passbook  of  deposits  made  by  the  tele- 
phone company  in  the  Kansas  National  Bank 
of  Wichita.  The  language  employed  in  each 
of  the  separate  counts  of  the  Information 
was  the  same  except  as  to  the  date  of  the 
original  deposit  and  the  amount  thereof.  In 
the  first  count  it,  was  chatged  that  the  pass- 
book when  originally  made  read,  "February 
2,  161S,  12.983.11,"  and  when  falsely  altered 
was  made  to  read,  "January  30. 1015,  $2.9&3.- 
and: 

"That  by  uld  alteratlOD  of  said  entry  in  said 
book  of  aoooonts  it  was  then  and  there  made 
to  appear  that  a  certain  pecuniary  obligation 
of  the  said  the  Kauaas  National  Bank  in  the 
gam  of  $2.9^11  was  then  and  there  purported 
to  be  created  and  effected."* 

[1]  The  app^ant  contends  that  the  Infor- 
mation  fails  to  state  facta  snffldent  to  con- 
stitute an  <^en9e,  and  that  It  was  error  to 
OTerrnle  a  motion  to  qnash  the  Information, 
This  contention  is  based  up<Hi  the  rather 
technical  objection  that  a  passbook  of  a  bank 
is  not  a  book  of  acconnts,  and  that  the  pass- 
book in  this  case  was  not  a  book  of  accounts 
kept  by  the  tel^hone  company.  It  Is  Insisted 
that,  within  the  meaning  of  thew<Hrdsasnsed 
In  the  statute,  the  passbook  was  "kept  by" 
the  bank;  4hat  "kept  by"  In  the  statute  does 
not  mean  the  physical  irasses^on  or  custody 
or  control  of  the  book,  but  the  entering 
therein  of  credits  and  debits;  that.  If  it  was 
a  bo<^  of  accounts  at  all,  then  It  would  be  a 
book  of  accounts  "kept  by"  the  bank  and  not 
by  the  depoeitor.  We  find  no  force  in  this 
ccmtenttoB.  The  common  usage  by  which 
passbooks  are  issued  by  banks  to  depositors 
is  well  known  and  undentood.  Bvery  en- 
try made  there  by  the  party  who  is  authoriz- 
ed to  make  it,  whldi  is  the  rec^vlng  teller  of 
Qie  bank,  is  entered  with  the  depositor's  con- 
sent, and  amounts  to  an  admission  by  both 
parties  of  a  credit  in  the  depositor's  faror. 
While  not  conclusive,  it  is  prima  fade  evi- 
dence of  the  condition  of  the  depositor's  ac- 
count 

.  The  definltlffli  of  "bank  book"  given  in  5 
Gyc.  226,  is: 

"A  book  kept  by  a  customer  of  a  bank,  ihow- 
iog  the  state  of  his  account  therewith." 

See,  also,  Wharton,  L.  Lex. 
In  1  Words  and  Phrases  Jud.  Det  839,  it  is 
said: 

"In  law  the  words  'book  account^  have  a  well- 
settled  meaning.  A  book  account  is  detailed 
statement  kept  in  a  book,  in  the  nature  of 
debit  and  credits  between  persons,  arising  out  of 
eontract  or  some  fidudary  .idatlon.  Bap.  Law 
Diet.  A  leas  technical  d^nltion  given  by  the 
general  lezicognphera  is  'an  account  ot  record 
of  deUt  or  credit  kept  In  a  book.'  ** 


In  the  present  case  the  teleiAooe  company 
was  the  holder  of  the  passbook.  It  was  the 
property  of  the  company,  and  was  kept  by  It. 
It  was  a  matter  of  no  Importance  that  an 
employe  of  the  bank  was  authorized  by  the 
depositor  to  make  the  mtries.  We  .hold, 
therefore,  that  a  pas8bo<A  issued  by  a  bank 
to  a  deiwsltor  Is  a  book  ot  accounts  k^t  by 
the  depositor  within  the  meaning  of  the  stat- 
ute  in  question. 

[2-4]  The  testimony  against  the  appellant 
was  overwhelming  and  made  up  in  part  of 
positive  statements  of  a  witness  who  saw 
him  make  the  all^;ed  alterations,  and  to 
whom  he  made  numerous  admissions  showing 
his  purpose  and  intent  In  making  the  altera- 
tions. It  was  his  duty  as  cashier  to  receive 
the  money  th^t  came  Into  the  local  ofilce 
and  deposit  It  in  the  bank.  There  la  abun- 
dant evidoice  to  show  that  he  was  abort  in 
bis  accounts.  It  was  the  duty  of  another 
employe  who  first  received  the  cash  to  take 
charge  of  the  s^be  representing  rec^pts  for 
services,  and  w^i  she  rec^ved  the  cash  she 
would  give  a  duplicate  receipt  to  the  person 
who  paid  it  She  would  then  hand  the  cash 
to  the  appellant,  and  he  would  return  the 
stubs  to  her,  so  that  her  accounts  would 
balance  for  the  cash  she  bad  dellvwed  to 
him.  The  evidence  showed  that  the  amount 
of  the  embeszlement  by  the  appellant  grad- 
ually increased,  and  that  In  order  to  cover 
the  sborta^  the  dates  ot  entries  in  the  bank 
passbook  were  dianged  by  him  so  as  to  make 
it  appear  that  a  particular  deposit  was  made 
at  an  earlier  dat^  thus  giving  him  that  much 
addltlmal  time  to  conceal  his  shortage  by 
the  accumulation  of  current  receipts.  Be 
was  seen  by  the  other  employe  to  make  the 
particular  alteratlooB  set  forth  In  the  Infor- 
mation. Be  made  them  with  an  add  or 
c^emlcaL  In  each  Instance  the  date  of  the 
particular  deposit  was  altered,  but  there  was 
no  alteration  in  the  amount  of  the  deposit 
It  is  Insisted  that  there  was  a  failure  to 
allege  facts  showing  that  th^  alterations 
created  or  increased,  diminished,  or  dl8charg> 
ed,  or  in  any  manner  affected  any  pecuniary 
obligation,  claim,  or  credit,  and  that  the  nUK 
tion  to  quash  shonld  have  been  sustained; 
and,  further,  that  the  alterations  could  not 
have  defrauded  the  telephone  company  or 
any  oao  else  because  the  actual  deposits  as 
made  remained  actually  In  the  bank  after  the 
alterations.  It  Is  true  that  there  was  on 
deposit  In  the  bank  the  same  amount  of 
money  to  the  credit  of  the  telephone  com- 
pany after  each  alteration  as  before :  but  by 
the  alteration  of  the  date  which  evidoced 
a  particular  deposit  to  an  earlier  or  later  one 
It  was  made  to  appear  that  the  bank's  oMi- 
gation  to  the  telephone  company  was  changed 
In  point  of  time.  Bach  of  the  altered  entries 
was  of  apparent  legal  efficacy  or  evidence 
ot  a  legal  right  The  purpose  of  a  passbook 
Is  to  inform  the  holder  ot  the  state  of  his 
bank  account   Where  an  employe,  whose 
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<tnty  It  Is  to  collect  the  cash  of  ft  moneyed 
corporation  and  deposit  It  In  the  bank,  false- 
-  ly  and  with  tntoit  to  cover  op  his  defalca- 
tion, altera  the  date  of  an  original  entry  in 
the  passbook  bo  as  to  prevent  the  officers  or 
other' employes  of  the  corporation  from  dis- 
covering the  true  state  of  tiie  account,  liie 
alteration  ctmstltutes  forgery  within  the  pro- 
Tlslona  of  the  statute  referred  to,  notwith- 
standing the  actual  amount  of  money  to  the 
credit  of  the  corporation  remains  the  same 
after  the  alteration  as  before. 

[B]  It  was  not  necessary  that  the  state  pro- 
duce evidence  concerning  any  particular  use 
of  the  passbook  by  the  corpora tton.  Proof 
that  it  was  used  for  the  ordinary  purposes  of 
a  passbook  was  suffidoit  to  show  that  It 
was  "delivered  or  Intended  to  be  delivered" 
to  some  person  dealing  with  the  corporation 
within  the  proTiaioDs  of  the  statute.  Nor 
'  was  it  necessary  in  order  to  sustain  a  convic- 
tion to  show  what  the  total  amount  of  ap- 
pellant's shortage  was.  It  tob  not  a  prose- 
cution for  erobeszlement,  but  for  falsely  al- 
tering certain  entries  in  a  book  of  account* 
with  Intent  to  defraud;  and  the  amount  of 
the  defalcation  of  the  appellant  was  not  Im- 
portant; the  only  purpose  of  proving  that  a 
shortage  existed  was  to  show  the  Intoit  with 
which  the  alterations  was  made. 

[I]  l^ere  Is  a  further  complaint  that  there 
was  no  evidence  that  the  telephone  company 
was  a  moneyed  conwraOon.  There  was  the 
testimony  of  one  of  the  officers  of  the  cor- 
poration Hiat  It  did  a  general  telephtme  busi- 
ness for  hire,  and  there  was  testimony  show- 
ing the  receipt  of  money  for  services.  It 
was  therefore  a  moneyed  corporation  within 
the  meanhig  of  sectlMi  18B  of  Uie  Crimes 
Act,  as  was  held  In  State  v.  Chance,  82  Kan. 
3»2,  108  Pac.  791,  20  Ann.  Oas.  134. 

[7, 1]  It  Is  urged  that  the  court  erred  In 
falling  to  instruct  the  Jury  that  it  would  be 
their -duty  to  acquit  unless  th^  were  aatla- 
fled  of  defendant's  guilt  beyuid  a  reasonable 
doubt.  In  a  half  dozen  Instructions  the 
court  charged  that  before  the  defendant 
could  be  convicted  on  any  of  the  counts,  tba 
jury  must  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  he  was  guilty  as 
charged  thereto.  It  was  not  necessary  to  fol- 
low the  words  of  the  statute  and  charge  that 
It  would  be  their  duty  to  acquit  unless  they 
were  so  satisfied.  The  court  gave  the  usual 
InstruetifHt  that — 

"Upon  the  question  of  intent  the  law  presumcB 
a  man  to  intend  the  reasonable  and  natural 
consequences  ot  any  act  intentionally  done  by 
him,  and  this  presumption  of  law  prevails  un- 
less from  a  consideration  of  all  the  evidence 
bearing  upon  the  subject  yon  entertain  a  rea- 
sonable doubt  as  to  whether  snch  intent  did 
in  fact  exist." 

We  concede  that  the  Intent  to  defraud  was 
the  gist  of  the  action,  but  there  was  sudJ  an 
abundance  of  proof  to  show  the  Intent  with 


whidi  Uie  alteratftms  were  made  &at  It  la 
difficult  to  see  how  a  mere  atatonent  of  the 
general  presumption  opon  the  question  of 
intent  could  possibly  hare  hurt  the  appel- 
lant 

There  was  no  error  In  falling  to  Instruct 
upon  circumstantial  evidence.  TTiere  was  no 
request  by  appellant  for  any  particular  in- 
struction upon  this  character  of  evidence, 
and.  moreover,  most  of  the  evidence  was 
positive  instead  of  drcumstantlaL  There  is 
a  general  complaint  of  the  court's  instruction 
defining  "reasonable  doubt"  It  Ib  not  stated 
In  what  respect  the  definition  Is  errmeous. 
We  have  examined  It  caiefoUy  and  find  no 
ground  for  the  complaint 

C<Hnplalnt  Is  made  of  InstmctlMi  No.  4, 
which  charged  tb»t  It  Is  Incumboit  iip<Hi  the 
state  before  conviction  to  prove  that  the  al- 
leged crimes  were  committed  within  two 
years  prior  to  the  commencement  of  the  ac- 
tion, December  8,  1916.  The  comidaint  upon 
which  (he  Information  is  based  was  filed  on 
November  20,  1910,  and  it  is  urged  that  the 
appellant  should  not  legally  be  convicted  for 
any  offense  committed  after  Novonher  20, 
1916.  Neither  the  dates  fixed  by  the  Infor- 
matl<m  nor  by  the  proof  rdate  to  acta  com^ 
mltted  after  the  complaint  was  filed.  We  find 
no  error  In  the  Instmcttwu  nor  In  the  re- 
fusal to  grant  a  new  trIaL 

The  judgment  la  affirmed. 

All  the  Jnstlcea.  concatrlng; 


CHUMOS  V.  CHUMOS.    (No.  22166.) 
(Snpreme  Court  of  Kansas.    Oct  11,  1919.) 

(SyUabut  hy  the  Court.) 

1.  DiTOBCE  «=»309  —  Wife's  EZKotraoB  has 

NO  INTBBBBT  IK  OBDEB  BEUBVINO  DEFEND- 
ANT or  SUPPORT  OW  OHILDBBN. 

In  an  action  toe  divorce,  alimony  was 
awarded  the  wife  for  the  support  of  herself  and 
children  given  to  hex  cnstody,  in  a  certain  sum, 
payable  in  numthly  payments  of  a  ^edfied 
amount  The  decree  farther  provided  that  if 
the  wife  should  die  before  the  entire  sum  was 
paid,  the  remainder  should  accrue  to  and  be 
paid  to  the  children.  ifeU,  the  executor  erf 
the  wife's  will  haa  no  interest  in  payments  fall- 
ing due  after  her  death,  and  has  no  standing 
to  contest  an  order  relieving  the  husband,  who 
was  given  cub  tody  and  appointed  guardian  of 
the  children^  frian  making  the  payments  to  the 
children. 

2.  DivoBOK  4=»265— Adjudication  not  af- 

FEOTINO  HUSBAND  AS  OUABDIAN  OF  CHIL- 

DBBN  ON  DEATH  OF  WDE. 
In  the  divorce  action  it  waa  adjudged  that 
the  wife  owned  a  certain  oertificato  of  deposit, 
which  the  husband  bad  osed  as  ooUateral  seen* 
rity  for  the  payment  ef  a  d^t  HsU;  the  ad- 
judication did  not  bind  the  husband  in  Ins 
copacity  of  guardian  for  the  children. 
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8.  Domicile  ^>6~QirASDiAN  and  wakd 
8,  U—Jdbisdictios  to  appoint  husband 
as  quaboian  on  death  ot  divorced  wife. 
On  the  death  of  the  wife  in  a  foreign  state, 
nataral  suardianship  of  s  child  which  had  been 
in  her  custodr  devolved  on  the  husband;  his 
dmdeDe  becuM  the  child's  domicile;  the  pro- 
bata court  of  hiB  dnnicUe  bad  jarisdictlon  to 
appoint  him  gQardian,  altboagh  the  child  was 
absent  from  the  state ;  the  wife  not  being  sur- 
viving pareuti  designation  of  a  different  guard- 
ian in  her  will  was  void ;  and  the  district  court 
had  authority  to  adjudicate  the  question  of 
guardianship  in  the  proceeding  to  trj  title  to 
the  certificate. 

4.  DiVOBCE  €=>303{3)— EXECUTOE  OF  DIVORCED 
WIFE  CANNOT  CONTEST  CUSTODY  OF  CHILDBEN. 

The  executor  of  the  wife's  will  has  no  stand- 
ing to  contest  an  order  formallf  transferring 
custody  of  die  children  to  the  hueband,  toUow- 
ing  the  wife's  death. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  for  divorce  by  Maria  Ghmnos 
against  Gonstantlne  O.  OhmnoB,  la  which 
there  was  a  Judgment  of  divorce  awarding 
ber  alimony  for  the  support  of  he»elf  and 
the  children  given  to  her  custody,  and  an 
adjudication  that  a  certificate  of  deposit 
was  her  property,  and  after  the  death  of 
plalntlir,  and  the  aiq;idntment  of  defendant 
as  guardian  ot  the  children  which  were 
thereafter  awarded  to  his  custody,  the  ac> 
tlon  was  revived  In  the  name  of  A.  D.  Cha- 
Gona,  executor.  From  an  order  modifying  the 
provisions  as  to  alimony,  the  executor  ap- 
peals. Affirmed. 

Waters  &  Waters,  of  Topeka,  for  appel- 
lant 

Ferry  &  Doran,  of  Topeka,  for  appellee. 

BURCH,  J.  The  appeal  was  takoi  from  an 
order  of  the  district  court  of  Shawnee  coun- 
ty, modifying  the  provision  relating  to  all^ 
mony  contained  In  a  divorce  decree. 

The  suit  was  that  of  Maria  Ghumos  against 
Constantine  Chnmos.  The  plaintiff  prevailed, 
and  was  granted  a  divorce  on  April  18,  1910. 
There  were  three  children,  George,  aged  four, 
Nicholas,  agied  two^  and  a  daughter,  Panagi- 
<}ta,  ^ed  one  year.  Custody  of  the  children 
was  gLvea  the  plaintiff,  with  right  reserved 
to  the  defoidant  to  see  them  once  a  week. 
The  decree  further  provided  as  f cdiows : 

"It  is  further  considered,  ordered,  adjudged 
and  decreed  by  the  court  that  if  said  plaintiff 
■hall  at  any  time  deaire  to  leave  the  jurisdic- 
tion of  this  court,  she  may  take  the  youngeat 
child  with  her,  and  shall  deliver  the  other  two 
children,  to  wit*  George  and  Nicholas,  to  the 
defpndant,  to  be  cared  for  by  him  until  such 
time  ns  said  plaintiff  shall  return  to  the  jnrifl- 
dtetion  of  the  court.   •   •  • 

"And  it  is  further  decreed  that  the  court  takes 
to  itself  the  further  and  future  disposition  of 


the  children,  and  to  alter  the  ciutody  thereof, 
whenever  to  the  court  it  may  aeem  advisatde  and 
proper." 

The  plaintiff  was  awarded  alimony  for 
the  support  of  herself  and  the  children,  in 
the  sum  of  $12,000,  payable  In  monthly  pay- 
ments of  $75,  beginning  May  1,  1910.  There 
was  Introduced  In  evidence  at  the  trial  a 
certificate  of  deposit  issued  by  a  bank  In 
Greece,  for  11,000  drachmas,  worth  about 
$2,015.  On  the  evidence  before  It,  the  court 
fouDd  the  certificate  was  the  property  of  the 
plaintiff.  The  certificate  had  been  used  as 
collateral  security  for  an  obligation  of  the 
defendant,  and  the  decree  provided  that 
when  It  was  released,  and  was  delivered  to 
the  clerk  of  the  court  for  the  plaintUT,  tb6 
defendant  should  be  credited  wUb  Its  value. 
The  decree  further  provided  as  follows: 

"The  court  farther  finds  ttiat  in  case  the 

care,  custody,  control,  and  maintenance  of  said 
children,  or  either  of  them,  shall  be  hereafter 
changed  by  order  of  this  court  from  the  plain- 
tiff to  the  defendant,  then  the  court  shall  make 
such  reduction  in  the  amount  awarded  the  plain- 
tifE  as  alimony  and  for  the  support  and  main- 
tenance of  said  children,  as  the  court  shall  deem 
right  and  proper.  *  •  • 

"The  court  takes  to  itself  the  right  to  deduct 
from  the  sum  of  money  awarded  the  plaintiff 
as  alimony,  for  the  support  of  herself  and  ihe 
care  and  maintenance  of  her  children,  soch  a 
sum  as  it  may  deem  equitable  and  jast,  in  case 
the  custody  of  said  cMldren  or  either  of  them 
be  changed  from  the  plaintiff  to  the  defendant ; 
and  in  case  the  said  plaintiff  shall  die,  or  marry 
again,  before  the  entire  sum  awarded  her  as 
alimony  has  been  paid,  the  same  shall  accrue 
to  and  be  paid  to  said  children  at  the  times 
herein  provided." 

Soop  after  the  decree  was  entered  the 
plaintiff  went  to  PennsylTanla,  taking  fibe 
Infant  dau^ter  with  her,  and  leaving  the 
two  boys  with  their  father.  In  July,  1910, 
Nicholas  died.  His  father  paid  the  expenses 
of  hla  Illness,  funeral,  and  burial,  in  the  sum 
of  $250.  On  January  6,  1912,  the  plaintUF 
died  In  Pennsylvania.  She  left  a  wttl,  giving 
three-ftmrths  of  her  property  to  her  daughter, 
and  one-fourth  to  her  brother.  She  also 
undertook  to  appoint  a  guardian  for  her 
daughter.  A.  D.  Chaccma,  the  present  ap- 
pellant,  was  named  executor  of  the  will, 
which  was  duly  probated  In  Venango  county. 
Pa.  On  February  14,  1912,  the  father  was 
anCMlnted  guardian  of  the  children,  George 
and  Panagiota,  by  the  probate  court  of 
Shawnee  county,  the  domicile  of  both  par- 
ents before  divorce,  and  of  the  father  there- 
after. In  March,  1812,  Pauaglota  was  taken 
to  Greece  by  Angellne  Lambros,  the  pei-sou 
named  as  guardian  In  the  will  of  Maria 
Chumos,  and  has  been  kept  there  ever  since. 
Augeline  Lambros  acted  without  the  consent 
and  over  the  protest  of  the  child's  father  and 
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guardian.  In  October,  1912,  the  conrt  en- 
tered an  order  formally  changing  the  cus- 
tody of  the  living  children  from  Maria  Chu- 
moa  to  their  father.  In  January,  1913,  as 
tbe  result  of  proceedings  initiated  In  1012, 
the  action  was  revlTed  in  the  name  of  A.  D. 
Chacona,  as  executor  of  the  will  of  Maria 
ChumoB,  deceased.  See  Chumos  t.  Ghumoe, 
93  Kan.  33,  14S  Pae.  420.  At  tbe  death  of 
the  plaintiff  the  defendant  was  in  arrears, 
in  respect  to  monthly  payments,  in  the  sum 
of  $475,  $400  of  which  was  paid  Id  October, 
1912.  Until  the  pr^ent  proceedings  were  in- 
stituted, the  defendant  had  not  paid  the 
costs  of  Oie  action,  amoimtlng  to  $171.46. 

Ctmstantlae  Chumos,  aa  defuidant  In  tiie 
actioo,  filed  a  motltai  tor  modification  of  the 
decree.  After  a  hearinc.  the  motion  was  al< 
lowed,  and  the  decree  was  modified  accord- 
ingly, as  follows:  The  defendant  was  re- 
quired to  pay  to  Chaama  as  nceentor  the  sum 
of  $240.46^  composed  of  the  balance  of  975 
due  at  tlie  death  of  Bfarla  Chumos,  and  tbe 
costs.  On  payment  ot  that  sum,  he  was  re- 
lieved from  further  obligation  to  make  tbe 
mmithly  payments  qiedfled  in  tbe  orij^l 
decree.  Gonstantine  Chumos,  as  guardian  of 
the  children,  George  and  Panaglota,  filed  a 
motloD,  alleging  that  hla  wards  were  owners 
of  the  certificate  of  deposit  which  has  been 
mentioned,  and  asking  that  the  decree  be 
modified  In  accordance  with  the  fact.  At 
the  hearing;  title  to  th«  certificate  of  deposit 
was  established  in  the  children,  and  the 
court  ordered  the  Instrument  dellTered  to  the 
guardian  for  their  benefit 

The  argument  of  the  executor  in  refer- 
ence to  the  propriety  of  the  order  diacontin- 
alng  monthly  payments  of  $76  touches : 
First,  the  authority  ot  the  court  to  ma]fe  di- 
vision of  property  and  to  award  alimony; 
second,  the  effect  of  such  an  order;  and, 
third,  the  power  to  change  sudd  an  order, 
once  made. 

The  court  may  restore  to  the  wife  prt^>»ty 
belonging  to  her,  may  divide  property,  may 
give  the  wife  a  share  of  her  husband's  prop- 
erty, may  give  property  hi  fee,  and  may  give 
mooey,  the  same  aa  real  or  personal  proper- 
ty, ootrlfi^t,  or  conditionally,  all  as  may  ap- 
pear to  be  equitable  and  Just.  None  of  these 
principles  is  la  doubt,  and  it  la  ot  move  in- 
terest to  obserre  how  the  court  exercised  its 
conceded  power. 

What  the  court  did  W88  to  give  Uatla  Chu- 
mos $10,00(^  pins  the  raltie  of  the  certificate 
of  deposit,  whldi  Ccmatantine  had  hypothe- 
cated as  security.  Constantino  could  get 
credit  for  the  value  ol  the  certificate,  $2,016, 
by  turning  it  in.  He  was  not  obliged  to  do 
so,  but  If  he  did  not  do  so,  he  was  required 
to  pay  the  full  sum  of  $12,000,  In  monthly 
Installments  of  $76.  These  are  the  heavy 
black  lines  of  the  decree  which  the  astigmat- 
ic eye  of  the  executor  sees  with  great  vivid- 


ness, all  else  being  blurred  and  indistinct 
Scrutinized  by  normal  vision,  the  award  and 
Its  condititms  and  limitations  all  look  alike, 
and  are  equally  clear.  Tbe  award  was  not 
made  for  the  benefit  of  Maria  alone.  She 
was  given  the  custody,  care,  and  maintenance 
of  three  small  children,  and  the  award  was 
stated  to  be  for  the  miHwrt  ot  herself  and 
the  diildren.  Change  in  custody  of  tbe  <*11- 
dren,  or  some  of  them,  was  foreseen,  and  pow- 
er was  reserved  to  deel  with  the  award  ao- 
cordlngly.  Besides  that,  tt  was  »i»eBsly 
provided  that,  should  Uaria  die  or  marry, 
(he  ptHtion  of  the  award  payable  thraeafter 
should  accrue,  not  to  her  estate  or  bar  dev- 
isees, but  to  the  chlldm.  All  her  Interest 
in  the  award  tominated  absolutely  with  her 
deaths  Whether  or  not  the  award  was  equi- 
table and  Just  is  not  now  material.  Tbe  sub- 
ject was  one  over  whldi  tbe  court  had  full 
Jurisdiction,  as  fhe  nnmerons  authorltleB  In- 
dustriously collated  by  counsel  indicate.  Tbe 
award  expressed  the  amdnston  of  Qie  ooart 
Maria  was  satisfied,  and  did  not  appeal  or 
otherwise  complain.  She  became  bound  by 
the  award  of  monthly  payments  of  a  spedfled 
sum,  subject  to  modification  and  ceasing  al- 
together at  her  death,  and  her  executor  is 
bound  to  the  same  extent,  that  is,  conclu- 
aively. 

[1]  With  referaice  to  the  effect  of  an 
award  of  alimony,  the  brief  of  the  execntor 
asserts  that  whatever  is  given  the  wife  ia 
hers  absolutely  and  unconditlonalty,  and  not 
temporarily ;  the  right  and  title  of  the  hus- 
band to  the  portion  given  is  cut  oflF;  there 
:  is  no  reverter ;  the  Judgment  Is  final,  and 
disposes  of  the  entire  subject;  the  wife  may 
spend,  sell,  or  trade  off  tbe  award,  as  she 
may  see  fit;  it  is  hers  while  she  lives,  and 
it  belongs  to  her  estate  when  she  is  dead. 
Tbe  court  will  agree  with  the  executor  when- 
ever he  presents  a  case  of  an  award  of  mon- 
ey or  property  to  the  wife,  outrl^t  uncon- 
ditional, and  without  limitation.  We  have 
here  a  case  in  which  the  court  having  Juris- 
diction of  the  parties  and  of  the  subject- 
matter,  and  being  fully  advised  In  the  prem- 
ises, exercised  its  Judgment  and  discrettoo, 
and  made  an  award  of  mtrnthly  paymeats, 
whii^  were  to  cease,  so  far  aa  the  wife  and 
lier  estate  were  oonoemed,  at  her  death. 
Any  part  of  the  award  paid  to  Maria,  and 
not  omsumed  at  the  date  of  ikor  death,  and 
any  monthly  payment  or  paymmts.  due  ac- 
cording to  tbe  iwovlsions  of  the  award,  but 
not  yet  paid  at  the  date  ct  her  death— su«ii 
as  the  sum  of  $475  which  has  been  mentioned 
— belong  to  her  estate;  but  she  had  no  In- 
terest, and  her  executor  had  no  Interest,  in 
aoy  part  of  the  award  payable  after  January 
6,  1912,  tbe  date  of  her  death,  because  the  de- 
cree itself  cut  off  alimony  to  her  on  the  oc- 
currence of  that  event 

It  is  said  that  It  Is  the  duty  of  the  court  to 
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determine,  from  the  drcumstancea  as  they 
existed  at  the  date  of  the  decree,  wbat  part 
of  the  award  was  personal  to  Harla  as  her 
alimony,  and  what  part  was  for  support  of  the 
<4illdreii ;  the  oonrt  could  not  give  It  all  to 
her,  nor  all  to  the  children;  and  when  her 
Individual  share  Is  determined,  it  belongs  to 
her.  The  court  had  power  to  give  to  Maria, 
or  to  withhold,  or  to  give  to  the  children,  or 
to  withhold,  as  seemed  wisest  and  best.  In 
this  instance  the  court  made  an  apportion- 
ment It  gave  Maria  ¥tS  per  month,  to  be 
expended  as  she  saw  fit  for  herself  and  chil- 
dren, until  her  death.  The  remainder  of  the 
award  was  then  made  payable  to  the  chll- 
dran.  It  Is  quite  Idle  to  contend  that  this 
court  now  has  power  to  reilse  the  terms  of 
a»  award,  which  became  final  and  owdu- 
slve  when  the  time  elapsed  within  which 
Marhi  Ghnmos  might  have  awcaled. 

Referring  to  the  power  of  the  court  to 
change  an  award  of  alimony,  once  made,  the 
brief  of  the  executor  dtes  the  cases  holding 
that  an  original  award  may  not  be  Increased 
or  diminished  on  subsequent  appUcatton,  be- 
cause of  changed  conditions  or  drcnmstanc- 
es.  The  cases  are  sound,  but  have  no  tnarlDg 
on  this  controversy.  The  original  award 
may  be  of  paymenta  to  cease  In  ohe  year,  or 
five  years,  or  on  remarriage,  or  at  death.  In 
this  Instance  they  were  to  cease  at  death. 
There  was  no  modification  of  the  award 
while  Maria  lived.  At  her  death  her  inter- 
est ceased  entirely,  and  what  the  court  does 
with  the  remainder  Is  of  no  concern  whatever 
to  her  executor.  On  this  branch  of  the  case 
the  brief  of  the  executor  concludes  as  fol- 
lows: 

"Finally,  on  this  proposition,  this  coart  as 
its  latest  expression,  in  exactly  jast  Buch  a  case, 
where  the  relief  asked  was  the  same,  where  the 
judgment  was  an  alimony  award,  where  micb 
award  was  to  be  paid  in  installments,  where, 
like  this,  it  was  to  be  paid  in  full  of  all  claims 
on  the  husband's  property,  when  the  wife  died 
before  the  last  installment  became  due,  this 
court  held  that  the  judgment  [for  alimony] 
was  final  and  conclusive;  and  this  decision 
should  ht  concInslTe  of  this  part  of  the  con- 
troversy. Bassett  T.  Watori,  103  Kan.  853, 
170  Pac.  663." 

'  The  Bassett  Case  Is  Identical  with  this 
one  in  tlie  particulars  numerated.  It  Is 
not  identical  with  this  one  In  two  material 
respects;  right  to  modify  the  award  was 
not  reserved,  and  payments  were  not  to 
cease  at  the  wife's  death.  In  the  opinion  in 
the  Bassett  Case  the  court  said : 

"The  nature  and  effect  of  the  judgment  must 
be  determined  from  its  terms.  The  court  had 
power  to  decree  alimony  to  the  wife  in  the  form 
of  support  payable  periodically,  which  would  be 
■abject  to  modification  on  account  of  cbauRcd 
circumstances,  or  to  award  her  permanent  ali- 
mony in  the  iform  o£  a  final  judgment  enforce- 
able as  an  ordinary  judgment  at  law,"  103 
Kan.  854,  176  Pac  663. 


In  this  instance  the  provision  of  di- 
vorce decree^  diaconttnnlng  payments  at 
death  of  filarla,  was  as  binding  on  her,  and  la 
as  binding  on  her  executto',  as  the  provision 
requiring  payments  to  be  made.  Because 
tlie  executor  has  no  interest  In  monthly  pay- 
ments provided  for  by  the  decree,  accruing 
to  the  diildren  after  Maria's  death,  he  la  not 
authorized  to  complain  of  the  order  reliev- 
ing Constantine,  who  is  now  custodian  and 
guardian  of  the  cfaildren,  from  making  them. 

Two  contentions  are  made  respecting  the 
portion  of  the  appeal  relating  to  the  title  to 
the  certificate  of  deposit:  First,  the  court 
was  without  authority  to  hear  the  motion  of 
Constantine  Chumos  as  guardian;  and,  sec- 
ond, he  was  not  qualified  to  present  the  mo- 
tion. 

[2]  The  finding  in  the  divorce  decree  that 
the  certificate  of  deposit  t)elonged  to  Maria 
did  not  bind  the  children.  They  were  not 
parties  to  the  suit.  They  subsequently  came 
into  court,  by  motion  of  their  guardian,  sub- 
stantially as  Interveners,  and  established 
their  title  to  the  certificate  precisely  as  a 
stranger  might  have  done.  The  fact  that 
it  was  the  defendant  in  the  action  who  had 
bec<»ne  guardian  was  of  no  consequence.  His 
status  was  the  same  as  the  status  of  Angel- 
ina Lambros  would  have  been  had  she  been 
guardian  and  had  she  Interv^ed  on  behalf 
of  the  children. 

rs,4]  Passing  to  the  second  contention,  it 
may  be  noted  preliminarily  that,  in  absence 
of  pleading  and  proof  to  the  contrary,  the 
law  of  Pmnaylvanla  is  assumed  to  be  the 
same  as  the  law  of  this  state. 

The  dlvoroe  and  the  removal  of  Maria  to 
Pennsylrnnia  did  not  destroy  the  common 
relation  of  herself  and  Constantine  as  par- 
ents to  their  children,  and  her  death  did 
not  destroy  the  relation  of  Constantine  as 
parent  to  the  children.  On  the  death  of 
Maria,  natural  guardianship  of  the  child 
Panaglota  devolved  on  Constantine.  Gen. 
Stat  1915,  S  5041.  Likewise,  the  domicile  of 
Constantine  became  the  domicile  of  Panagl- 
ota, and  the  probate  court  of  Shawnee  coun- 
ty had  jurisdiction  to  appoint  him  guardian, 
although  the  child  was  out  of  the  state.  Mod- 
em Woodmen  v.  Hester,  66  Kan.  129,  71  Pac. 
279.  The  designation  of  Angeline  Lambros 
as  guardian  in  the  will  of  Maria  was  of  no 
legal  effect  whatever ;  Maria  not  being  sur- 
viving parent.  Gen.  Stat.  1915,  S  50-12.  An- 
geline Lambros  did  not  attempt  to  qualify 
under  the  void  anointment  She  Is  merely 
brought  forward  as  a  stalking  horse  by  the 
executor,  and  the  court  had  Jurisdiction  to 
adjudicate  the  question  of  guardianship  in 
the  proceeding  to  try  title  to  the  certificate  of 
d^ioslt  Modem  Woodmen  t.  Ilester,  supra. 

In  the  brief  of  the  executor  It  is  said  the 
order  formally  transferring  custody  of  the 
children  to  Constantine  after  Maria's  death 
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mm  inralld  becaow  made  before  the  action 
was  revived.  The  eontinulug  Jnrladietl<m  of 
the  court  to  siqwrvlae  coatody  of  ttie  dtlldren 
did  not  abate  with  Uarla'e  death.  On  the 
other  hand,  exercise  of  the  Jurladlctlon 
was  cballoiKed  by  that  event  It  waa  not 
neceisary  that  the  ezec-ntor,  whoee  sole  In- 
terest was  financial,  ahonld  be  a  party  on 
the  record  to  enable  the  court  to  look  after 
the  chlldroL  If  he  had  been  a  party,  the 
conrt  would  not  have  Ustooed  to  him  oa  the 
subject,  because  be  bad  no  interest  In  It,  and, 
U  the  order  be  void,  he  baa  no  standing  to 
raise  the  questltm.  He  Is  Interested  In  noth- 
log  but  assets  of  the  estate  of  Uaria  Chnmoa. 

The  Judgmrat  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


WRIGHT  T.  WIMBEBLY  et  aL 
(Supreme  Court  of  Oregon.    OcL  21,  1919.) 

1.  Bquitt  «s»415— JtfooimcT         — "De- 

CBEB"  and  "JUDGUENT^  DIBTINOmSHSD. 
The  final  determination  of  an  action  at  law 
by  a  court  in  Oregon  is  called  a  "judgment," 
while  that  of  a  suit  in  equity  is  denominated  a 

"decree." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrnses,  First  and  Second  Series,  Decree; 

Judgment.] 

2.  MoBTOAGES  4=^1   —  CoMSTBDCTIOn  OW 
STATUTES   aEQULATINa  F0EECL08UBS. 

No  rule  having  existed  at  common  law  re- 
specting tba  foreclosure  of  mortgagee,  statutes 
regulaliug  the  procedure  in  such  a  case  are  not 
in  derogation  of  common  law  and  should  not  be 
Btrictly  construed. 

3.  MOBTaAGES    4»381  —  FOBKOLOSUan  BT 

GBANTI.VO  EQUITY  OF  aEDBHFTXOH  NOT  OF 
COMMON-LAW  OBIQIN. 

IIqIcbs  a  custom  of  the  common  law  liad 
Its  origin  when  the  memory  of  man  runneth  not 
to  the  contrary,  or  from  the  beginning  of  the 
reign  of  Richard  I,  the  rule  could  not  be  classed 
as  part  of  the  common  law,  bo  that  foreclosure 
of  mortgages  by  granting  equity  of  redemption 
is  not  of  common-law  origin,  having  been  in- 
stituted probably  la  the  reign  of  Queen  Eliza- 
beth. 

4.  STATUTBS  ^9286— lilBEBAL  CONOTBDOTION 
or  BEUEDIAL  BNAOTICENTS. 

While  statutes  conferring  special  privileges 
on  individuals  shonld  be  construed  strictly 
against  them,  enactments  to  redress  existing 
grievances  and  for  the  protection  of  rights  are 
rooedial  and  should  be  liberally  interpreted. 

B.  CoNSTirunoNAi.  law  «s920S(1)— Statute 

PBOTECTING  ALI.  1CEUBEB8  OT  CLASS  NOT 
0LAB8  LBOIBLATION. 

Legislation  which  protects  alike  all  tiie 
members  of  a  class  that  are  or  may  be  affected 
thereby  is  not  obnoxious  to  Const,  art  1,  |  20. 


6.  MoBTQAOn  «9»497(1)  —  FOBBCXOSDaX  AS 
BAB  TO  AOnON  lOB  DETIOIENCT. 

Although  U  O.  L.  {  426,  ab<^bing  de- 
ficiency judgments  upon  foreclosure  of  real  es- 
tate purchase  price  mortgages,  does  not  so  modi- 
fy section  429,  relating  to  action  at  law  on  in- 
debtedneas  secured  by  mortgage,  as  to  prevt^ot 
the  holder  of  purchase-money  mortgage  note 
tnm  disregarding  the  mortgage  and  bringing 
action  for  personal  judgment  on  the  note ;  yet, 
where  such -holder  does  sue  to  foreclose,  tfa«i, 
since  the  court  is  inhibited  by  section  426  from 
awarding  nnder  section  425  a  conditional  re- 
covery or  "deficiency  judgment"  against  the 
mortgagor,  its  determinatioD  of  the  entire  earn 
due  upon  the  i>erBonsJ  obligation,  as  required  by 
section  422,  is  not  equivalent  to  decreeing  re- 
covery thereof,  except  only  as  the  award  is 
limited  to  the  mortgsged  realty;  and,  as  ths 
foredosare  sale  neecessrily  exbsnste'  the  power 
given  to  the  court,  the  effect  as  res  judicata  of 
the  decree  thus  denying  d^ciency  judgment  is 
to  prohibit  a  later  separate  action  at  law  by  the 
mortgagee  for  such  a  deficiency. 

7.  Appeal  and  bbbob  «b848(!9— I>DTr  or 

SUFBBKB  GOTTn  TO  ANNODNCB  THK  LAW. 

Under  Const,  art.  7,  %  8,  when  some  other 
determination  necessarily  follows  fr<Hn  the  con- 
clusion reached,  it  is  the  duty  .of  the  Supreme 
Court  to  announce  the  law  in  order  to  curtail 
expenses  and  promote  the  peace  of  society. 

8.  fiVIDBNCB  «S>ll--JUDiaUX.  HOIIOB  OE  fX- 
NANOIAL  DEPBBB8ION. 

The  courts  shonld  take  judicisl  notice  that 
in  1887  and  for  some  time  thereafter  great  finan- 
dal  deprcwsion  prevailed  in  Um  Pacifie  Coast 
states. 

In  Banc. 

Appeal  from  Circuit  Court,  Doimlas  Oonn- 
ty;  J.  W.  Hamilton.  Judge. 

Action  by  A.  H.  Wright  a^lnat  L.  Wlm- 
berly  and  Cora  Wiml>erly.  From  decree  dis- 
missing the  action,  plalntifl  appeala.  Af- 
firmed. 

ThU  is  an  action  by  A.  H.  Wright  against 
L,  Wimberly  and  Cora,  his  wife,  to  recover 
money.  The  facts  are  that  on  January  27, 
1910,  O.  G.  Jones  and  his  wife,  in  considera- 
tion of  $4,000,  executed  to  L.  Wimberly  a  deed 
of  a  tract  of  land  In  Douglas  county.  Or. 
The  purchaser  paid  J1,000  down,  and  there- 
upon he  and  bis  wife  executed  to  Jones  a 
promissory  note  for  $3,000,  maturing  on  or 
before  ten  years  with  interest  at  the  rate  of 
6  per  cent,  payable  annually,  but,  if  default 
were  made  as  to  any  such  Installments,  the 
principal  and  interest  were  to  become  imme- 
diately due  and  collectible  at  the  option  of 
the  holder  of  the  note,  and  in  case  suit  or 
action  were  instituted  thereon  the  makers 
promised  to  pay  such  additional  sum  as  the 
court  might  adjudge  reasonable  as  attorney's 
fees.  In  order  to  secure  the  payment  of  the 
negotiable  Instrument,  the  makers  at  the  time 
it  was  given  also  executed  to  Jones  a  mort- 
gage of  the  real  property  so  purchased.  Tte 
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note  was  assigned  to  the  plaintiff,  who,  upon 
defanlt  In  the  payment  of  interest,  elected  to 
treat  the  entire  dd>t  as  due  and  collectible, 
and  thereupon  Instituted  a  salt  against  the 
defendants  herein  and  others  to  forelose  the 
mortgage.  Pursuant  to  the  provisions  of  sec- 
tion 426,  L.  O.  It.  hereinafter  quoted,  the  lien 
was  foreclosed;  but  the  trial  court  refused 
to  give  a  deficiency  Judgment,  whereupon  an 
appeal  was  taken  and  such  final  determina- 
tion was  afiirmed.  Wright  t.  Wimberly,  79 
Or.  ^26, 166  Pac.  257.  Obeying  the  command 
of  the  decree,  the  sheriff  of  that  connty  on 
January  28, 1913,  regularly  sold  the  real  prop- 
erty so  mortgaged  for  $2,2S0.  and  after  de- 
ducting the  expenses  of  such  sale,  the  costs 
and  disbursements  of  the  suit,  and  the  fur- 
ther snm  of  $300,  which  was  adjndged  rea- 
sonable as  attorney's  fees,  the  remainder  of 
the  proceeds.  $1,909,  was  Indorsed  <mi  the 
prmnissory  note. 

Allowing  credit  therefor  as  a  voluntary  pay- 
ment, this  action  was  instituted  to  recover  the 
balance  due  on  the  note  with  interest  from 
January  28, 1918,  and  the  further  sum  of  $1S0 
as  additional  attorney's  fees.  The  complaint 
states  the  facts  In  substance  as  hereinbefore 
detailed  and  alleges  In  effect  that  the  plain- 
tiff purchased  the  note  In  due  course,  before 
maturity  for  a  valuable  consideration  and 
without  notice  or  knowledge  that  the  mort- 
gaga  was  executed  to  secure  the  payment  of 
the  purchase  price  of  the  land;  that  neither 
the  note  nor  the  mortgage  Indlcmted  that 
eltb«r  was  given  for  that  purpose;  and  that 
It  appeared  from  the  deed  records  of  Douglas 
connty.  Or.,  tSiat  O.  C  Jones  conveycifl  the  real 
property  to  the  defendant  U  Wimberly  on 
the  day  the  note  and  mor^ge  were  «cecuted. 
The  complaint  also  narrates  the  salt  to  fore- 
close tlie  mortgaf^  the  decree  given  therein, 
the  aale  of  the  land  pursuant  Qiereto,  and  the 
credit  ct  the  remainder  of  the  proceeds  upon 
the  promiaBoiy  note,  and  also  avers  that  no 
mtber  payments  thui  those  mentioned  had' 
been  made. 

The  allegation  In  the  initiatory  pleading, 
rdating  to  the  plalntUTs  purchase  of  the  note 
and  mortgage  without  notice  or  knowledge 
that  they  had  been  executed  to  evldeace  any 
part  of  the  purchase  price  of  the  mor^ged 
real  property,  was  stricken  out  upon  motlcHi 
of  d^bndanti^  counsel.  Their  demurrer  to 
the  remainder  of  the  complaint  on  the  ground 
that  It  did  not  state  tacts  sufflclent  to  con- 
stitute a  caose  of  action  was  sustained,  the 
action  was  dismissed,  and  the  plaintiff  ap- 
peals. 

O.  P.  Coshow  and  B.  L.  Eddy,  both  of  Bose- 
tnirg,  for  appellant. 

A.  N.  Orcutt  and  Carl  Wimberly,  both  of 
Roseburg  (Bice  &  Orcutt  and  Neuner  &  Wim- 
berly, all  of  Roseburg,  on  the  briefs),  for  re- 
pondente. 

HcBRIDE,  C.  J.  (after  sUtlng  Oie  facts 
aa  above).  This  cause  was  argued  and  sub- 


mitted April  24, 1918,  but,  owing  to  the  InabU- 
ity  of  the  Justices  to  agree,  was  continued 
for  further  consideration.  The  late  Justice 
Moore,  before  bis  death,  and  in  fact  during 
his  last  long  illness,  prepared  an  opinion  in 
the  case  which,  in.  the  Judgment  of  the  writer, 
correctly  states  the  law.  It  Is  a  monument 
to  the  falthfalness  of  the  deceased  jurist,  to 
the  duties  of  his  office,  and  the  lost  evi- 
dence of  that  industry  which  only  death  could 
abate.  The  writer  adopts  Judge  Moore's  oplzu 
ion  as  his  own,  and  it  Is  here  given  in  full: 

MOORE,  J.  [1]  Before  discussing  the  ques- 
tions here  Involved,  it  should  be  said  that  in 
Oregon,  though  the  same  Judge  usually  pre- 
sides at  the  trial  of  actions  at  law  and  of  suite 
in  equity,  these  forums  are  essentially  dis- 
tinct. The  final  determination  of  an  action 
at  law  by  a  court  In  this  state  Is  called  a 
"Judgment,"  while  that  of  a  suit  In  equity  is 
denominated  a  "decree."  A  party  who  has 
an  eqnltable  defense  In  a  law  action  is  not 
remediless,  however;  for,  If  a  defendant  In 
such  action  is  entitled  to  relief  arising  out 
of  facts  requiring  the  interposition  of  a  court 
of  equity  and  material  to  his  defense,  he  may, 
upon  filing  his  answer  In  the  action,  also  as 
plaintiff  file  a  complaint  In  equity  in  the  na- 
ture of  a  cross-blliL  the  institution  of  which 
suit  shall  stay  the  proceedings  at  law,  and  the 
c^ae  shall  thereafter  continue  as  a  suit  in 
equity,  In  which  the  maintenance  of  the  ac- 
tion at  law  may  be  perpetually  enjoined  by 
final  decree,  or  allowed  to  proceed  In  accord- 
ance therewith.  Ll  O.  U  |  300. 

With  these  preliminary  observations,  at- 
tention will  be  called  to  some  provisions  of 
our  statutes,  relating  to  the  foreclosure  of 
mortgages.  The  Code  adopted  October  11. 
1862,  and  which  went  Into  effect  June  1, 1863 
(Deady's  Gen.  Laws  of  Oregon  1845-64.  p. 
139),  contained  clauses  which,  having  been  In- 
corporated In  Lord's  Oregon  Laws,  read: 

"A  lien  npon  real  or  personal  property,  other 
than  that  of  a  Jndgment  or  decree,  whether 
created  by  mortgage  or  otherwise,  shall  be 
foreclosed,  and  the  property  adjadged  to  be 
sold  to  satisfy  the  debt  secured  thereby  by  a 
suit.  In  such  suit.  Id  addition  to  the  decree 
of  foreclosure  and  sale,  if  it  appear  that  a 
protnisBory  note  or  other  personal  obligation 
for  the  payment  of  the  debt  haa  been  given  by 
the  mortgagor  or  other  lien  debtor,  or  by  any 
other  person  as  principal  or  otherwise,  the  court 
shall  also  decree  a  recovery  of  tlw  unonnt  of 
such  debt  against  such  person  or  persona,  as 
the  case  may  be,  as  io  the  case  of  an  ordinary 
decree  for  the  recovery  of  money."  L.  O.  L. 
i  422. 

"During  the  pendency  of  an  action  at  law 
for  the  recoveiy  of  a  debt  secured  by  any  lien 
mentioned  In  section  422,  a  suit  cannot  be  main- 
tained for  the  foreclosure  of  such  lien,  nor 
thereafter,  unless  Judgment  be  given  in  such 
action  that  the  plaintiff  recover  socb  debt  or 
some  part  thereof,  and  an  execution  thereon 
against  the  property  of  the  defendant  in  the 
judgment  la  returned  unsatisfied  In  whole  or 
in  part."   Id.,  S  429. 
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Tbese  and  other  sections  of  the  Code,  re- 
lating to  the  foreclosure  of  mortgages,  which 
later  proTlslotis  are  not  deemed  to  be  Involv- 
ed herein,  were  In  force  February  24,  1903 
{Laws  1903,  p.  252),  when  there  was  filed  in 
the  office  of  the  Secretary  ot  State  a  statute, 
which,  omitting  the  enacttng  clause^  Is  as 
follows : 

"An  act  to  abolish  defldenc;  judgments  upon 
the  foreclosure  of  mortgages  to  secure  the 
nn'paid  balance  of  purdiase  price  of  real 
property. 

"Section  1.  When  judgment  or  decree  Is  giv- 
en for  the  foreclosure  of  any  mortgage,  here- 
after executed,  to  secure  payment  of  the  balance 
of  the  purchase  price  of  real  pronerty,  such 
judgment  or  decree  shall  provide  fOr  the  sale  of 
the  real  property,  covered  by  sadi  mortgage, 
for  the  satisfaotion  of  the  judgment  or  decree 
given  therein,  and  the  mortgagee  shall  not  be 
entitled  to  a  deficiency  judgment  on  account  of 
such  mortgage  or  note  or  obligation  secured  by 
the  same."    L.  O.  U  |  426. 

Obeying  the  restriction  contained  In  the 
clause  last  quoted,  the  trial  court,  though 
determining  the  amount  of  the  debt,  evidenc- 
ed by  the  promissory  note  as  a  diarge  against 
the  land  if  it  would  sell  for  that  much,  re- 
fused to  grant  a  deficiency  Judgment  In  the 
suit  to  foreclose  the  mortgage.  If  the  pro- 
ceeds of  the  sale  were  insufficient  for  that 
purpose.  Wright  v.  Wlmberly,  79  Or.  626, 
166  Pat  257.  For  the  same  reason,  the  de- 
murrer to  the  complaint  In  this  action  was 
sustained.  The  question  to  be  considered 
is  what  effect  the  enactment  of  section  426, 
Ij.  O.  Im,  has  upon  the  prior  provisions  of  the 
statute  hereinbefore  set  forth. 

Mr.  Wlltsie,  in  his  work  on  Mortgage  Fore- 
closure (3d  Bd.  1 11),  says: 

"In  most  stetes  a  mortgagee,  after  default, 
has  three  remedies,  any  one  or  two  or  all  of 
which  he  may  pursue  concurrently.  These  rem- 
edies are,  (1)  an  action  at  law  to  recover  the 
debt,  being  usually  an  action  on  the  bond  or 
note,  (2)  an  action  in  ejectment  to  obtain  pos- 
session, and  (3)  the  action  of  foreclosure;  but 
when  be  pursues  these  remedies  concurrently, 
each  must  be  governed  by  the  rules  of  law  ap- 
irtieable  to  the  forum  In  which  it  is  brought 
In  some  states,  however,  the  action  of  eject- 
ment can  no  longer  be  maintained  by  the  mort- 
gagee for  the  recovery  of  the  mortgaged  prem- 
ises." 

Anodier  author  discussing  this  subject;  re- 
marks: 

"Furthermore,  the  mortgagee  nmy,  in  juris- 
dictions wherein  the  rules  of  the  common  law 
ptevail,  bring  an  action  of  ejectment,  in  addi- 
tion to  his  action  on  the  debt  secured,  or  a 
bill  for  foreclosure  and  sale."  19  R.  0.  L. 
512. 

To  the  same  effect,  see,  also,  Coote,  Mort. 
518. 

It  Is  probable  that  section  429,  L.  O.  U, 
was  enacted  to  prevent  the  maintenance  con- 


currently of  a  snit  "in  rem"  to  foreclose  the 
mortgage,  and  of  an  actloo  "In  personam" 
on  Che  note  or  other  obligatloB  thereby  se* 

cured. 

An  exceptitm  to  the  general  rule  Ibat,  when 
Jurlsdictiott  of  a  cause  has  been  secored  by 
a  court  of  equity  for  any  porpose,  power  to 
hear  and  determine  the  entire  matter  will  be 
retained  until  a  final  decree  is  rendered,  was 
recognized  by  some  courts  of  chancery  which 
held  that  In  suits  to  foreclose  mortgages  no 
persraal  recovery  against  a  mM-tgagor  could 
be  rendered,  evea  If  the  pr(^>er^  hypoQie> 
cated  was  Insuffldrat  to  pay  the  debt  secur- 
ed, since  a  judgment  for  sodb  defldency  could 
only  be  g^ven  in  an  action  at  law.  19  R.  C. 
L.  667.  Sudi  OMtdusion  originally  made  it 
necessary,  In  case  the  proceeds  of  a  sale  of 
the  mortgaged  pnq»erty  were  Insuffidoit  to 
dlsdiarge  tlie  entire  debt  thus  secured  wben 
that  sum  was  sought  to  be  recovered,  to  main- 
tain a  suit  in  equity  to  foredose  the  mort- 
gage,  and  also  an  action  at  law  to  obtain 
the  remainder,  thereby  Ineurring  tbe  costs 
nnd  dlsboisematts  iwddent  to  two  tirtala.  4 
Kent's  Com.  H  182-154;  Hatch  t.  Wliite. 
2  Oall.  1S2,  Fed.  Cas.  Na  In  order  to 

avoid  mdb  extra  expoises,  statutes  have  been 
passed  authorising  oourts  of  equity.  In  de- 
creeing the  fbredosnre  of  a  mortgage^  also 
to  award  a  ccnuUtlonal  veotmry  of  the  de- 
flcioicy,  if  any  dundd  be  found  to  exist,  mSter 
a  sale  (tf  the  mratgaged  premtaes  and  an 
application  of  tike  proceeds  to  fito  0«bt  se- 
cured, and  without  an  enactment  of  lliat 
kind  It  is  generally  conceded  in  some  states 
that  saA  a  court  does  not  bave  inherent  ixnv- 
er  to  grant  relief  of  tliat  diaraeter.  Jones, 
Mort  (7th  Ed.)  1 17U;  9  Bncy.  PL  &  Pr.  4S2. 
In  compliance  ,witb  the  supposed  lequlrenent 
that  a  statute  was  essential  to  en^wer  a 
court  of  equity  In  decreeing  tlie  foredoenre 
of  a  Hen,  also  to  award  a  ocmditlonal  recov- 
ery against  tbe  maker  of  tbe  note,  section 
422,  L.  O.  Tj.,  was  evidently  enacted  so  as  to 
prevent  the  maintenance  of  more  than  one 
proceeding  for  the  collection  of  the  debt 
when  resort  was  had  to  a  court  of  equity. 
Thereafter  section  426,  L.  O.  L.,  was  passed 
to  prohibit  a  court  of  equity,  when  decreeing 
the  foreclosure  of  a  Uen,  from  awarding  a 
conditional  recovery-  against  the  maker  of  a 
note  or  obligation  secured  by  a  mortgage  ex- 
ecuted to  evidence  a  part  or  the  whole  of  the 
purchase  price  of  mortgaged  real  property, 
thereby  limiting  the  recovery  exclusively  to 
such  land. 

Since  the  title  of  the  act  hereinbefore  quot- 
ed relates  to  "tbe  foreclosure  of  mortgages," 
It  was  held  that  the  enactmait  did  not  impli- 
edly repeal,  amend,  or  modify  section  429, 
L.  O.  I/.,  so  as  to  prevent  the  maintenance 
of  an  action  at  law  to  recover  the  amount 
of  a  promissory  note  given  to  evidence  a 
part  of  tbe  purchase  price  of  land,  though 
the  note  was  secured  by  a  mmrtgage  of  the 
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premises  so  bonglit.  Page  t. 
460,  131  Pac.  iOlS.  45  L.  R.  A.  (N.  S.)  247, 
Ann.  Cas.  191SA,  1048.  It  was  also  decreed 
that  tbe  enactm^t  of  section  426,  L.  O.  L., 
Impliedly  amended  section  422,  Id.,  so  as  to 
prevent  a  court  of  equity,  upon  the  foreclos- 
ure of  a  real  estate  mortgage,  from  -award 
ins  a  condltiwal  recovco-y  against  the  maker 
of  a  promissory  note  which  was  secured  by 
a  mortgage  giren  to  evidence  a  part  of  the 
purchase  price  of  the  mortgaged  land. 
Wri^t  V.  Wlmberly,  79  Or.  626,  166  Pac.  257. 

If  section  426,  O.  L.,  is  to  he  strictly 
construed,  It  ml^t  follow  that  an  enactment, 
.which  was  unquestionably  designed  to  bene- 
fit a  person  who  had  given  a  mortgage  to  se- 
cure the  purchase  price  of  real  property,  by 
making  an  enforced  sale  thereof  pursuant  to 
a  decree,  the  limit  of  the  recovery  would  im- 
pose upon  him  the  costs  and  disbursements 
of  a  suit  In  equity  to  foreclose  the  lien,  and 
also  of  an  action  at  law  to  recover  the  de- 
flciency,  If  any,  when  prior  to  the  passage 
of  the  statute  he  could  have  been  subjected 
to  the  expenses  of  only  cme  trial,  while  a  lib* 
eral  interpretattcm  of  the  section  will  nec- 
essarily restrict  the  costs  and  dlalmrBements 
to  but  one  proceeding. 

[2>  No  rule  existed  at  common  law  re- 
specUng  the  ftnedosure  of  mortgages,  and 
thlB  being  so  our  statutes  regulating  the  pro- 
cedure In  a  ease  of  that  kind,  are  not  In  den^ 
gatlon  thneof,  and  for  that  reason  should 
not  be  strictly  construed.  In  speaking  ot  the 
roles  thus  anciently  adopted  and  enfMced  pi 
Bnglond.  a  noted  auttior  observes : 

"For  the  authority  of  these  maximi  rests  en- 
tirely upon  the  general  reception  and  usage; 
and  the  only  method  of  proving  that  this  or  that 
TDBzim  Is  a  rule  ot  the  commoD  law,  Is  by  show- 
ing that  it  hatb  been  always  the  custom  to 
observe  it."   1  Black  Oom.  *68. 

A  mortgage  at  common  law  was  an  estate 
upon  a  condition  subsequent.  2  Black.  Com. 
164.  As  soon  as  the  estate  was  created,  the 
morte^gee  might  immediately  enter  upon  the 
lands,  but  he  was  liable  to  be  dispossessed  up- 
on the  performance  of  the  condition  by  pay- 
ment of  the  mortgage  money  at  the  day  limit- 
ed. It  was  usual,  however,  for  the  parties  to 
agree  that  until  the  maturity  of  the  debt  the 
mortgagor  should  retain  possession  of  the 
real  pn^ierty.  but  In  case  of  his  failure 
promptly  to  dlsdiarge  the  obligation,  the 
mortgagee  was  entlUed  to  take  possession  of 
the  premises  without  any  possibility  at  law 
(tf  b^g  afterward  evicted  by  the  mortgagor, 
to  whom  the  land  was  forever  thereafter 
dead.  Id.,  *168.  To  the  same  eftect,  see,  also, 
Dlgby's  History  of  the  Law  of  Real  Propoty 
(5th  Ed.)  286. 

A  text-writer,  In  referring  to  the  Msd  of 
mortgage  thus  in  general  use,  remarks: 

"Tlie  mortuum  vadium  was  always  made  upon 
definite  and  exact  terms  of  forfeiture;  and  it 
the  oonditi(Hui  were  not  punctuaUy  kept;  the 
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Ford,  65  Or. ;  title  passes  absolatdy  and  forever  from  the 
debtor  to  the  creditor.  'Fbia  form  of  landed  se* 
curity  was  extremely  severe  and  often  grossly 
anjiist  to  the  debtor.  Tha  spirit  ot  the  com- 
mon law  was  inoorable,  and  allowed  no  re- 
dress to  the  unCinrtanato  debtor."  1  WUtaie, 
Mort.  Foreclosure  &d  Ed.)  {  2. 


In  order  to  mlUgate  the  severity  of  sudi 
a  harsh  rule,  courts  of  equity  interposed,  and 
by  comparing  the  value  of  the  tenements  with 
the  sum  loaned,  U  it  were  determined  that 
the  land  was  of  the  greater  worth,  a  reason- 
able time  .was  allowed  the  mortgagor  to  re- 
call the  estate,  which  right  thus  granted  was 
denominated  the  "equity  of  redemption."  2 
Black.  Com.  *169;  Burton,  Real  Property » 
481 ;  1  QreoUeaf  8  Cruise  on  Real  Property, 
547. 

In  a  note  at  page  3  of  BurtCHi's  Real  Pn^ 
erty,  in  speaking  of  Judges,  the  anthop  nb- 

serves: 

"The  true  idea  of  the  common  law  seems  to 
be  that  of  an  organised  system  having  its  prin- 
ciples ot  growth  within  itself,  and  of  which  these 
officers  are  themselves  a  part  No  new  law 
con  ever  proceed  ftOm  them;  hot  the  old  Is 
by  their  means  in  a  continual  process  of  further 
development." 

On  the  following  page  this  tex^writer  as- 
serts: 

"The  rales  and  usage  ot  causes  of  eauity 
form  a  system  which  may  be  regarded  as  a  kind 
of  secondary  common  law,  applicable  geierally 
to  matters  In  which  die  courts  of  law  have  no 
jurisdiction,  bat  sometimes  fnterfering  with 
those  conrts,  and  correcting  the  Inr  whtdi  tW 
observe." 

See.  also,  WUtsie  Mort.  Foreclosure  (34 
Ed.)  t  216. 

In  speaking  of  the  Ingrafting  of  equitabli* 
principles  upon  the  severe  rules  of  the  com 
mon  law  regarding  mortgages,  a  text-write 
remaAa: 

"It  la  believed  that  the  first  encroachmenta 
by  the  courts  of  chancery  were  in  the  reign  ol 
Qaeen  Elisabeth;  but  their  powers  were  not 
folly  exercised  until  the  time  of  James  I." 
WUteie,  Mort.  Foreclosnre  |  2. 

To  the  same  effect,  see  Ooote,  Mort.  *20; 
4  Kent's  Com.  (11th  Bd.)  *1S8. 

[S]  Unless  a  custom  had  Its  origin  "when 
the  memory  of  man  runnetb  not  to  the  con- 
trat7,**  or  from  the  beginning  of  the  reign  ot 
RltibArt  I»  tba  rule  was  not  aufflcittatly  an- 
cient to  be  Massed  as  a  part  of  the  onnmim 
law.  2  Black.  Oom.  ^1.  Tbe  reign  of  Bleb* 
ard  I,  began  368  years  prior  to  that  of  Qoera 
Elisabeth,  80  that  the  foredosnre  of  mori> 
gages  by  granting  an  equity  of  redemption  is 
not  of  common-law  origin. 

The  principles  of  the  common  law  which 
can  be  violated  by  ttie  auctmcmt  of  a  statute 
must  be  a  system  of  Eovcednre  which,  from 
time' Immemorial,  has  been  recognised  In  and 
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enforced  hj  courts  of  law,  and,  since  swdi 
maxims  coatained  no  qtovIsIoo  relating  to  tbe 
foreclosure  of  a  mortgage,  our  statutes  on 
that  subject  are  not  violative  of  the  andoit 
rules. 

[4,  5]  While  it  Is  conformable  to  practice 
that  statutes  conferring  special  privileges  on 
individuals  should  be  construed  strictly 
against  them,  It  Is  also  true  that  enactments 
for  the  redress  of  existing  grifevances  and 
for  the  protection  of  rights  are  known  as 
"remedial,"  and  as  such  should  be  liberally 
Interpreted.  36  Cya  1174.  Legislation  which 
protects  alike  all  the  members  of  a  class  that 
are  or  may  be  affected  thereby  is  not  obnox- 
ious to  section  20  of  article  1  of  the  Consti- 
tntlon  of  Oregon.  In  re  Oberg,  21  Or.  406, 
28  Pac.  130,  14  L.  R.  A.  577.  The  remedial 
character  of  section  428,  U  O.  I*,  which 
grants  to  a  person  the  privilege  of  securing 
a  tract  of  land  for  himself  and  family,  by 
giving  a  mortgage  upon  the  premises  for  a 
part  of  the  purchase  price,  limiting  a  recov- 
ery in  case  of  a  foreclosure  to  a  sale  of  the 
land  so  purchased,  and  permitting  the  mort- 
gagee to  retain  the  sum  o£  money  received  on 
account  thereof,  renders  the  statute  subject 
to  a  liberal  construction  and  makes  It  of 
greater  importance  to  the  state  in  securing 
home  builders,  than  the  recognition  of  a  rule 
which  asserts  that  enactments  conferring 
special  privileges  upon  individuals  should  be 
strictly  interpreted.  Upon  principle  and  au- 
thority section  426,  L.  O.  L.,  should  he  lib- 
erally construed  in  favor  of  the  particular 
class  of  individuals  there  epeclQed. 

[I]  So  interpreting  the  clauses  of  the  stat- 
ute under  consideration  they  will  be  exam- 
ined. It  will  be  remembered  that  section 
422,  L.  O.  L.,  substantially  provides  that  a 
lien  created  by  mortgage  shall  be  foreclosed 
by  a  suit  and  the  property  adjudged  to  be 
sold  to  satisfy  the  debt  secured  thereby,  and, 
if  it  appears  that  a  promissory  note  for  the 
payment  of  the  debt  has  been  given  by  the 
mortgagor,  the  court  shall  decree  a  recovery 
of  such  debt  against  him,  as  in  the  case  of  an 
ordinary  decree  for  the  recovery  of  money. 
In  foreclosing  a  mortgage  In  this  state,  the 
general  practice  has  been,  In  a  suit  of  this 
kind,  to  allege  in  the  complaint  that  one  or 
more  of  the  defendants  executed  a  promis- 
sory note  to  a  person  named,  setting  forth  a 
copy  of  tlie  Instrument;  that  in  order  to  se- 
cure the  payment  of  such  obligation  the  de- 
ftodants  also  executed  to  the  payee  of  the 
note  a  mor^ge  of  real  property  describing 
the  premises;  that  the  mortgage  provided 
that  if  the  note  were  paid  according  to  stipu- 
lation the  mortgage  should  be  void,  but  If 
default  in  this  respect  were  made  the  payee 
of  the  note  or  his  assignee  was  authorized  to 
fore<loso  the  lien;  that  the  plalntin  was  the 
holder  of  the  note,  no  payments  on  account 
of  which  had  been  made  except  as  stated,  thus 
leaving  due  a  certain  amount;  and  that  the 
conditions  of  the  mortgage  had  thus  been 


broken.  The  prayer  of  the  bin.  was  for  a  de- 
termination of  the  amount  of  the  d^t,  and  a 
foreclosure  of  the  lien  of  the  mortgage  that 
If,  upon  a  sale  of  the  premlaee,  the  proceeds 
thereof  \ren  insufficient  to  satisfy  the  ex- 
penaea  ot  the  sale,  the  costs  and  disburse- 
ments  of  the  niit,  and  the  amount  of  such 
debt,  die  plaintiff  might  have  execution  for 
the  remainder.  The  decree  Invariably  fol- 
lowed the  prayer  of  the  ccMUplalnt,  If  Its  aver- 
ments  were  substantiated. 

"When  a  decree  of  foreclosure  and  sale  is 
glvea,  aa  execution  may  Issue  thereon  against 
the  property  adjudged  to  be  sold."  L.  O.  U 
I  42S,  subd.  1. 

"When  the  decrae  la  also  against  the  defend- 
ants or  any  one  of  them  in  perKKi.  and  the  pro- 
ceeds of  Uie  sole  <^  tlia  property  upon  whidi 
the  lieu  is  foreclosed  is  not  sufficient  to  aat- 
intj  the  decree  as  to  the  sum  remaining  un- 
satisfled,  die  decree  may  be  enforced  by  execu- 
tion as  bi  ordinary  cases.**   Id.,  subd.  2. 

Tfaou^  the  flnal  procees.  lasned  pursnant 
to  a  decree  of  foreclosure,  Is  thus  d^orainat- 
ed  an  "executioD"  against  parttcnlar  prop- 
erty, the  practice  In  Oregon  has  been  for  the 
clerk  in  the  first  Instance  to  said  forth,  at- 
tested by  his  official  seal  and  signature,  what 
\s  known  as  "an  ord^  of  sale,"  contaialng 

'  the  title  of  the  court  and  cause,  addressed  to 
the  sheriff  or  other  officer,  commanding  blm 
in  the  name  of  the  state  of  OregMi  to  enforce 
such  mandate^  which  consists  of  a  copy  of  the 
decree  and  an  order  to  sell  the  property  par- 
ticularly described  therein  *'as  upon  execu- 
tion," and  to  apply  the  proceeds  arising  from 
the  sale  'in  the  manner  there  specified. 
Where,  after  personal  service  of  process,  a 
decree  was  rendered  against  a  defendant, 
foreclosing  a  mortgage  given  to  secure  a 
promissory  note,  and  the  proceeds  of  the 
sale  of  the  mortgaged  property  were  Insuffi- 
cient to  satisfy  the  debt,  the  procedure  adopt- 

!  ed  in  this  state  for  the  enforced  collection  of 
the  remainder,  after  the  return  of  the  order 

I  of  sale,  has  been  to  cause  to  be  Issued,  with- 
out further  leave  of  court,  an  execution  as 
in  ordinary  cases.  It  will  thus  be  seen  tbat, 
though  our  statute  does  not  in  express  terms 
provide  for  giving  a  "d^dency  Judgment," 
such  authority  Is  impliedly  conferred  by  sec* 
tlon  425,  Im  O.  h.,  wbith  prescribes  the  meth- 
od to  be  pursued  to  collect  the  remainder  aft- 
er a  sale  of  land  upon  the  foreclosure  of  a 
mortgage  securing  the  payment  of  a  promis- 
sory note,  and  the  general  practice  based  up- 
on that  clause  of  the  statute  has  been  to  In* 
corporate  in  the  decree  an  order  which  is 
equivalent  to  the  rendering  of  sacb  a  Judg- 
ment Giving  to  section  426,  L.  O.  L.,  the 
liberal  interpretation  to  which  It  Is  entitled 
as  a  remedial  enactment,  the  language  there 
employed  is  not  only  aimed  at  all  other  claus- 
es of  the  statute  relating  to  the  foreclosure 
of  liens  upon  property,  but  Is  also  directed 
to  the  procedure  heretofore  prevailing  in  Ore- 
gon, which  is  authorized  by  the  sections  of 
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Uie  statates  referred  to,  tbat  are  In  amy  man- 
lier Inconsistent  with  tbe  rule  now  prescribed 
for  the  foreclosare  of  a  purchase-money  mort- 
gage, thereby  Impliedly  ameudtog  the  pre- 
vious parts  of  the  law  contrary  thereto.  If 
that  section  of  the  statute  Is  to  be  strictly 
construed,  such  interpretation  would  be  equi?- 
aletit  to  holding  that  the  enactment  made  no 
alteration  whatever  in  the  prior  statutes, 
regulating  the  foreclosure  of  Ueos,  or  changed 
in  any  manner  the  procedure  relating  thereto, 
except  to  necessitate  a  suit  to  foreclose  the 
mortgage,  and  in  case  of  a  deficiency  upon  a 
sale  of  the  incumbered  real  property,  the 
maintenance  of  an  action  at  law  to  recover 
such  remainder,  thereby  entailing  the  costs 
and  disbursements  of  two  proceedings,  when 
tbe  expenses  of  only  one  was  essential  prior 
to  the  enactment  of  section  426,  L.  O.  L. 

Tbe  decree  demanded  by  section  422,  L.  O. 
L.,  as  modified  by  the  subsequent  enactment 
of  section  ^Q,  Id.,  requires  a  court  of  equity 
In  foreclosing  a  purchase- money  mortgage, 
given  to  secure  the  payment  of  a  promissory 
note,  to  determine  the  entire  sum  due  upon 
the  personal  obligation.  Since,  however,  the 
latter  section  of  the  statute  Inhibits  that 
court  from  grnntlDg  "a  deficiency  Judgment 
on  account  of  such  mortgage  or  note  or  obli- 
gation," a  Judicial  ascertainment  of  the 
amount  so  due  is  not  equivalent  to  the  giving 
of  a  decree  for  the  recovery  thereof,  except 
onlr  as  the  award  is  limited  to  the  real  prop- 
erty described  In  the  mortgage.  A  sale  of 
the  incumbered  land  under  the  decree  fore- 
closing a  purchase-money  mortgage  necessa- 
rily exhausts  the  entire  measure  of  power  be- 
stowed by  the  legislative  assembly  upon  the 
court,  and  there  Is  therefore  no  remainder 
due,  after  the  sale  of  the  land,  upon'  which 
an  execution  can  be  issued. 

[7]  The  amendment  of  section  3,  art  T,  of 
the  Constitution  of  Oregon,  was  adopted  to 
fedlltate  the  ultimate  disposal  of  causes  up- 
on appeal,  thus  preventing  tbe  costs  and  dis- 
bursements which  may  be  incurred  by  an- 
other trial.  When,  therefore,  as  In  this  In- 
stance, an  execution  cannot  be  legally  Issued 
upon  a  decree  foreclosing  a  purchase-money 
mortgage,  or  any  other  determination  neces- 
earily  follows  from  the  conclusion  reached,  it 
is  the  duty  of  the  court  so  to  announce  the 
law  in  order  to  curtail  expenses  and  to  pro- 
mote the  peace  of  society. 

[I]  It  is  a  fact  of  which  courts  in  Oregon 
should  take  judicial  notice  that  in  the  year 
1897,  and  for  some  time  thereafter,  great 
financial  depression  prevailed  in  the  Pacific 
Coast  states.  Persons  who  had  purchased 
real  property  in  that  territory,  during  the 
earlier  flush  times,  by  paying  a  part  of  the 
purchase  price  and  giving  a  mortgage  to  se- 
cure the  remainder,  found  it  imiwssible,  if 
they  had  not  disposed  of  the  premises  prior 
to  the  monetary  stagnation,  to  discharge 
thrtr  legal  obll^tlona,  whereupon  tbe  fore- 
domre  of  liens  became  Inevitable.  As  tten 


was  no  money  thai  easily  to  be  secured,  the 
creditor,  upon  a  sale  of  the  premises  pur- 
suant to  the  decree,  usually  became  the  pur- 
chaser for  almost  a  nominal  sum  and  far 
below  the  mortgage  debt,  thereby  obtaining  a 
recovery  over  upon  tbe  personal  obligation  of 
the  mortgagor  for  the  remainder,  thus  tak- 
ing all  the  pn^perty  the  debtor  then  had  and 
Jeopardising  Us  prospects  of  ever  obtaining 
any  more  land.  In  order  to  prevent  a  repetl- 
tloD  of  such  conduct  on  the  part  of  a  creditor, 
section  426,  L.  O.  U,  was  enacted  and  made 
applicable  to  the  foreclosure  of  mortgages 
thereafter  executed.  That  such  a  statute 
was  Intended  to  be  remedial  cannot  well  be 
disputed.  The  enactment  is  in  the  nature  of 
an  an>raiaement  law,  fixing  an  upset  price 
upon  the  sale  of  real  property  under  a  decree 
of  foreclosure  equal  to  the  amount  of  the 
debt,  costs,  disbursements,  etc,  thereby  per- 
mitting the  mortgagee  to  retain  the  sum  of 
money  which  he  had  received  on  account  of 
the  sale,  and  allowing  him  to  be  restored  to 
his  original  estate  In  the  premises. 

It  will  be  admitted  that  in  some  instances 
the  mortgagee  might  practically  be  at  the 
mercy  of  the  mortgagor.  Thus,  If  buildings 
upon  the  premises  Were  burned,  the  land, 
particularly  a  city  or  village  lot,  might  be 
inadequate  security.  Partial  indemnity,  how- 
ever, micht  be  obtained  in  such  a  case  by 
stipulation,  whereby  the  mortgagee  could  keep 
the  atructures  Insured  for  his  benefit  at  the 
expense  of  the  mortgagor,  the  prranlums  to 
be  added  to  the  Uen,  and  if  the  sum  given 
for  the  insurance  were  not  promptly  paid 
a  foreclosure  of  the  lien  might  be  decreed. 

In  case  of  the  purchase  in  this  state  of  tim- 
ber lands,  fbe  chief  value  of  which  depends 
upon  the  number  and  quality  of  sawlogs  that 
can  be  cut  and  removed  from  the  premises, 
the  purchaser  of  snch  real  property,  by  ^v- 
Ing  a  mortgage  thereof  to  secure  a  part  of 
the  consideration,  might  his  carelessness 
sutFer  a  Are  to  destroy  the  growth  upon  the 
land,  thereby  rmdering  the  security  practi- 
cally valueless,  and  tor  Indemnity  in  such  a 
case  present  Insurance  Is  not  obtainable.  The 
consequences  adverted  to  ml^t  well  sRieal 
to  the  lawmaking  power,  but  they  cannot  be 
considered  by  a  court  except  possibly  to  de- 
t^mine  the  legislative  intent  as  a  means  of 
construing  a  statute.  Similar  questions  are 
commented  upon  tn  the  case  of  Dennis  v. 
Moses,  18  Wash.  687,  62  Pac.  383.  40  L.  R.  A. 
302,  where  it  was  held  that  a  statute  of  Wasta- 
ihgtm  providing: 

"That  in  all  proceedings  for  the  foreclosure 
of  mortgages  hereafter  executed,  or  on  judg- 
ments rendered  upon  the  debt  thereby  scoured, 
the  mortgagee  or  assignee  shall  be  limited  to 
the  property  induded  in  the  mortgage" 

— was  violative  of  the  Oonstltutlon  of  that 
state,  on  the  ground  that  it  was  an  undue 
n-straint  upon  tbe  liberty  of  the  citizen  to 
contract  with  respect  to  his  property  r^hts. 
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48  L.  R.  A.  (N.  8^  217.  Aim.  Cam.  1M6A.  1013, 
tiie  bolder  of  a  pnrduu«  price  note  may  atUl 
proceed  at  la.w  upon  the  note  and  dlBregaid 
Uie  mortgage ;  but  In  d<dng  to  be  waives  bis 
mortgave  security,  and  X  do  not  think  tbat  a 
conrt  of  equity  would  or  ougbt  to  pomit  blm 
to  erade  tbe  statute  taking  a  personal 
judgment  and  then  afterwards  proceed  In  a 
court  of  equity  to  foreclose  his  mortgage. 

I  think  it  Ja  a  mistake  to  assume  tbat  be 
would  receive  tbe  same  advantages  by  pro- 
ceeding at  law  on  tbe  note  as  be  would  by  a 
foreclosure  at  the  mortmee^  It  Is  true  ttiat 
be  could  have  a  general  oecation  ca  bis 
juiU^ut  against  all  of  tbe  profiwty  of  the 
defendant,  whldi  ultfit  be  levied  upon  tbe 
mortgaged  property,  the  same  as  tbe  remalur 
of  defendant's  propertf ;  but  we  may  as- 
sume that  tbe  very  purpose  of  taking  a  mort- 
gage is  to  obviate  some  near  or  remote  dan^ 
ger  of  the  Insolvency  of  the  defendant.  If  It 
was  certain  that  the  debtor  was  solvent  and 
would  remain  solv«it,  no  one  would  think  of 
taking  a  mortgage.  If  a  party  proceeds  on 
the  note  generally,  he  may,  when  be  gets  his 
judgment  and  execution,  find  the  property 
attached  by  other  credltOTs ;  or  a  prior  Judg- 
ment of  other  creditors  may  have  become  a 
lien  thereon ;  or  the  property  may  have  been 
transferred  or  mortgaged  by  the  debtor;  or 
the  debtor  may  claim  It  as  a  homestead  ex- 
emption. 

In  nine  cases  out  of  ten,  and  probably  In 
ninety-nine  cases  out  of  a  hundred,  the  cred- 
itor would  rather  proceed  on  the  mortgage, 
even  if  It  extlngulsbed  his  debt  to  do  so,  than 
to  waive  his  mortgage  and  commence  an  ao- 
tion  at  law  upon  tbe  promissory  note.  It 
was  no  doubt  the  Insolvent,  or  nearly  insol- 
vent, debtor  the  lieglalature  was  particular- 
ly trying  to  protect,  and  not  the  one  who  had 
plenty  of  means  outside  of  the  mortgaged 
property.  It  might  he  of  bat  little  advantage 
to  the  creditor  to  take  a  personal  judgment 
over  and  above  his  mortgage  against  an  in- 
solvent or  nearly  Insolvent  debtor;  and  yet 
such  a  judgment  might  be  a  millstone  hang- 
ing around  tbe  neck  of  such  a  debtor,  dis- 
couraging tbrift  and  InduBtry,  and  leaving 
no  room  or  hope  for  future  prosperity. 

It  may  be  true  that,  if  the  mind  of  the 
Legislature  had  been  directed  toward  possi- 
ble actions  at  law  against  a  purchase  price 
debtor  upon  the  promissory  note,  it  would 
have  prohibited  such  action  also.  Tbe  fact 
that  it  did  not  do  so,  and  did  not  complete  a 
perfect  scheme  for  the  protection  of  tbe  debt- 
or under  such  circumstances,  ought  not  to 
take  away  such  relief  and  protection  as  has 
been  given  by  tbe  act 

Under  the  doctrine  of  Page  v.  Ford,  snpra, 
-the  creditor  stUl  has  his  option  to  proceed  on 
the  mortgage  to  foreclose,  or  to  proceed  od 
the  pnmiiissory  note  at  law ;  but  the  Legisla- 
ture had  a  perfect  right  to  aay  that  be  could 
not  do  bofb. 


As  to  future  contncts  and  In  puzsoanee  of 
what  It  oonsUleza  a  correct  public  poller,  the 
Legislature  has  a  right  to  prcAilbit  any  con- 
tracts which  may  be  InJurlooB  to  the  gowral 
public  good,  or  It  may  stcv  vlth  rmdering 
audi  eontracfai  unenforoeable.  This  has  beai 
too  often  held  to  be  any  longw  questioned, 
nie  usury  law  prevaats  tbe  contract  of  the 
parties  for  a  greater  than  a  gtwa  rate  of  In- 
tarnt  Agaliii.it  la  genwally  held  tbat  a  par^ 
ty  oannot  make  a  omtract  In  advance  to 
waive  bia  rl^  of  redanptlon  or  bis  privilege 
of  exemption.  Hundreds  of  other  lUoBtz»> 
tloDs  eonld  be  eited,  but  tbeee  are  enough. 

I  tbiidc  the  statute  should  be  liberally  con- 
strued In  the  intenet  <tf  tbe  purpose  Intraided 
by  the  Legislature^  It  la  true  tbat  argnmenti 
can  be  adduced  pro  and  am,  as  to  wheOier 
or  not  such  a  law  would  be  in  the  Intnest  of 
a  good  public  policy ;  but  the  very  fact  t^t 
tiiere  are  audi  arguments  both  ways,  and  con- 
sideratlons  to  be  weli^ied  on  each  sld^  makes 
tbe  question  pr»«uinently  one  for  tbe  Le^i» 
latnre.  And  it  having  declared  what  it  be- 
lieves to  be  public  vo'iieVt  in  regard  to  the 
matter,  we  must  accept  that  as  good  public 
policy  and  liberally  construe  tbe  law  for  the 
purpme  of  carrying  out  its  Intmtlcn. 

JOHNS,  J.,  cmicurs. 

HARRIS,  J.  (concorrli^.  Ij.  Wlmberly 
and  Core  Wlmberly  purchased  a  tract  of  land 
from  O.  O.  Jones,  ^ey  paid  a  part  of  the 
pnrchase  price  and  gave  to  Jones  their  pn»D- 
Issory  note  for  the  balance,  and  they  secured 
the  note  by  executing  a  ibortgage  on  the  land 
so  purchased  by  them.  The  note  was  dated 
January  28,  1910,  and  was  for  the  sum  of 
$3,000,  payable  <ai  or  before  ten  years  after 
date  with  Interest  at  6  per  cent  per  annum, 
payable  annually.  Neither  tbe  note  nor  the 
mortgage  made  reference  to  the  fact  that 
either  paper  represented  a  part  of  the  pur- 
chase price  of  the  land.  Jones  sold  the  note 
and  mortgage  to  Q.  H.  Carter,  who  In  turn 
transferred  the  Instruments  to  the  plaintiff, 
A.  a.  Wright  The  makers  of  the  note  failed 
to  pay  the  Interest  whl<^  became  due  on  Jan- 
uary 28,  1914,  and  on  that  account  A.  H. 
Wright  commeDced  a  suit  in  foreclosure  on 
March  1,  1914,  making  L.  Wlmberly,  Cora 
Wlmberly,  and  others  parties  defendant 
That  suit  In  foreclosure  terminated  on  No* 
vember  7, 1914,  in  a  decree  whidi,  in  part.  Is 
as  fOIlowa: 

"It  is  ordered,  eonddered,  adjudged,  and  de- 
creed that  the  plalntig  have  and  recover  of  and 
from  the  defendants  L.  Wunberly,  Cora  Wim- 
berly,  O.  G.  Jones,  G.  H.  Garter,  and  each  of 
them,  the  full  sum  of  $3,319.50  with  interest 
from  this  7th  day  of  November,  1914,  at  the 
rate  of  6  per  cent,  per  annum,  and  the  farther 
sum  of  ^00  attorney's  fees,  and  plaintiff's 
costs  and  disbursements  herein  taxed  at  $31; 
but  tbat  no  defideiuy  judgment  be  entered 
against  defwdants  I*  Wimberly  or  Con  Win- 
berly." 
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06  Decemtier  1,  1914,  a  writ  of  ezecuUon 
was  issued  on  the  decree  commanding  the 
sheriff  to  sell  the  mortgaged  real  property  to 
satisfy  the  amount  specified  in  the  decree. 
The  property  was  sold  by  the  sheriff  In  obe- 
dience to  the  writ,  and  the  sum  of  $2,500 
was  realized  at  the  sale.  The  coats  and  dlS' 
bursements  of  the  suit  and  the  attorney's 
fees  were  paid  out  of  the  proceeds  of  the  sale, 
and  the  remainder  was  applied  on  the 
amount  due  on  the  decree.  Afterwards  on 
Jane  23,  1916,  A.  H.  Wright  began  this  ac- 
tion against  L.  Wimberly  and  Cora  Wlmberly 
and  demanded  •Judgment  against  them  for  tb^ 
sum  of  $3,000,  with  Interest  from  January 
28,  1913,  less  the  sum  of  $1,909,  which  had 
been  applied  on  the  debt  out  of  the  proceeds 
derived  from  the  sale  of  the  mortgaged 
premises.  The  facta  heretofore  detailed,  as 
well  as  other  facts,  were  narrated  in  the  com- 
plaint 

I  concur  in  the  conclust<m  that  the  Judg- 
toeat  appealed  from  should  be  affirmed,  but 
my  conclusion  is  baaed  upon  reasons  which 
are  radically  different  from  those  given  In 
the  opinion  approved  by  a  majority  of  the 
court. .  We  should  remind  ourselves  at  the 
Tery  outset  of  the  dlscnssioii  that  section  426, 
li.  O.  Ia,  must  be  viewed  in  the  light  of  tlie  de- 
cision whicOi  was  rendered  In  Page  v.  Ford. 
65  Or.  400,  331  Paa  1013,  45  U  B.  A.  (N.  8.) 
247, 35  Anil.  Gas.  1048;  for  It  was  there  held 
that  in  deiqdte  of  sectlim  426,  L.  O.  U,  the 
holdw  of  a  purchase-mtney  note  and  mort- 
gage can,  if  be  wishes,  Ignore  the  mortgage, 
(KKumenoe  an  action  at  law  on  the  note,  ob- 
tain a  Judgmoit  against  ttie  maker  for  the 
amoant  due  on  the  note,  and  tben  by  execu< 
tlon  levy  upon  and  sell  any  of  the  available 
pnverty  of  the  Judgment  debtor.  In  othec 
words,  under  the  mliag  made  In  Page  v. 
Ford,  an  actlrat  of  law  on  the  purcbase-mon- 
ey  note  can  be  prosecuted  to  a  final  judg- 
ment and  full  and  ocmqilete  payment  of  the 
Judgment  can  be  enforced  precisely  as  any 
«tber  money  Judgment  can  be  enforced ;  for 
ui^er  tlie  doctrine  of  tliat  precedent  section 
426,  L,  O.  h.,.  does  not  place  any  limitation 
whatevw  upon  the  Judgment  creditor,  but  up- 
on the  contrary  he  can  compel  full  payment 
of  the  debt  by  levlng  upon  both  the  mortgag' 
ed  property  and  any  other  property  which  the 
judgment  debtor  may  own  exactly  as  In  the 
case  of  an  ordinary  Judgment.  The  ruling  in 
Page  T.  Ford  permits  full  payment  by  com- 
pulsory process  If  the  holder  of  the  purchase- 
money  note  Ignores  the  mortgage  and  sues  on 
the  note.  The  defendants  argue  that,  if  the 
holder  of  the  note  and  mortgage  decUues  to 
Ignore  the  mortgage  and  if  he  prosecutes  a 
foreclosure  suit,  he  is  in  that  event  limited 
to  the  mortgaged  property  and  cannot  compel 
the  payment  of  any  deficiency  remaining  aft- 
er the  sale  of  the  mortgaged  property,  either 
in  the  foreclosure  suit  or  in  any  other  pro- 
«eedins. 


749 


Section  426,  L.  O.  L.,  was  enacted  in  1903. 
The  statute  Is  entitled  an  act  "to  abolish  de- 
ficiency Judgments  upon  the  foreclosure  of 
mortgages  to  secure  the  unpaid  balance  on  the 
purchase  price  of  real  property."  Laws  1003, 
p.  252. 

This  statute  will  first  be  considered  in  the 
light  of  the  words  found  in  It  and  df  the  lan- 
guage employed  in  certain  sections  of  the 
Code  which  were  In  force  when  the  act  of  1003 
was  adopted.  The  question  of  the  intention 
of  the  Legislature  will  be  discussed  later. 

Every  section  of  the  Code,  except  section 
420,  to  which  we  shall  direct  attention,  was 
adopted  as  a  part  of  the  CivU  Code  In  1862; 
and  it  will  be  seen  from  an  examination  of 
the  Code  that  at  no  time  since  1862  has  there 
be^  a  statute  permitting  a  defidem^  Judg- 
ment Section  422,  reads  as  follows: 

"A  lien  upon  real  or  persontd  property,  other 
than  that  of  a  judgment  or  decree,  whether  cre- 
ated by  mortgage  or  otherwise,  shall  be  fore- 
closed, and  the  property  adjudged  to  be  sold 
to  satisfy  the  debt  secured  thereby  by  a  miit. 
In  sQCh  Bait  in  addition  to  the  decree  of  fore- 
closure and  sale,  if  it  appear  that  a  promissory 
note  or  other  personal  obligation  for  the  pay- 
ment of  the  debt  has  been  given  by  the  mort- 
gagor or  other  lien  debtor,  or  by  any  other  person 
as  prlndpal  or  otherwise,  the  court  shall  also 
decree  a  recovery  of  the  amount  of  such  debt 
against  such  person  or  persons,  as  the  case  may 
be,  as  in  the  case  of  an  ordbary  deciee  for 
the  reeovczy  of  money." 


By  the  express  terms  of  section  422,  L.  O. 
L.,  a  suit  on  a  note  and  mortgage  results  in 
a  decree:  (1)  Foreclosing  the  lien  of  the  mort- 
gage and  directing  a  sale  of  the  mortgaged 
property  "to  satisfy  the  debt  secured  there- 
by;" and  (2)  adjudging  "a  recovery  of  the 
amopnt  of  such  debt  against"  the  debtor, 
whether  such  debtor  be  the  mortgagor  or  any 
other  person.  In  brief,  the  statute  plainly  di- 
rects the  court  to  decree  a  foreclosure  of  the 
lien,  and  also  commands  that  "the  court  shall" 
enter  a  personal  decree  against  the  debtor 
for  the  amoant-  of  the  debt.  The  decree 
against  the  debtor  la  not  a  part  of  the  debt 
but  it  must  be  for  the  whole  amount  of  the 
indebtedness,  and  it  must  be  "as  in  the  case 
of  an  ordinary  decree  for  the  recovery  of  mon- 
ey." We  now  turn  to  sections  190  and  413, 
1*.  O.  L.,  for  the  purpose  of  acqualutlng  our- 
selves with  "an  ordinary  decree  for  the  recov- 
ery of  money."  Section  196,  L.  O.  L.,  directs 
that  all  judgments  shall  be  entered  by  the 
clerk  In  the  Journal  "and  shall  specify  clearly 
the  amount  to  be  recovered."  Section  413,  L. 
O.  L.,  makes  section  196,  L.  0.  L.,  applicable 
to  suits  in  equity.  By  force  of  the  plain  terms 
of  section  190,  I*.  O.  L.,  an  ordinary  decree 
for  the  recovery  of  money  would  specify  the 
amount  to  be  recovered;  and  since  under  the 
provisions  of  section  422,  L.  O.  L.,  the  amount 
to  be  recovered  Is  the  whole  amount  of  the 
debt  It  necessarily  and  inevitably  follows 
that  Oie  amount  to  be  specified  bi  the  decree 
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Is  the  full  amooot  due  on  the  note.  This  per- 
■onal  decree  li  a  full  and  complete  decree 
tor  the  amount  of  the  debt  The  note  is 
mersed  in  the  personal  decree,  and  the  latter 
becomes  a  bar  to  another  suit  or  actim.  23 
Cyc.  im 

We  tum^to  section  425,  I*.  O.  L.,  and  there 
read: 

"When  a  decree  of  foreclosure  and  sale  is 
given,  an  exscntiMi  maj  iasoe  thereon  against 
the  property  adjudged  to  be  sold;"  and  "when 
tbe  decree  ii  also  againat  the  defenOants  or 
any  one  of  them  in  person,  and  the  proceeds  of 
the  sale  of  tbe  projKrty  upon  which  the  lien 
Is  foreclosed  is  not  suffideDt  to  satisfy  the  de- 
cree as  to  tbe  sum  remaining  unsatiaftedt  the 
decree  may  be  enforced  hr  aneotion  aa  in  oi> 
dinary  cases." 

It  will  be  observed  that  In  all  cases  oC  fore- 
closure an  execution  Is  issued  against  the 
property  adjudged  to  be  sold,  and.  It  the  pro- 
ceeds of  the  sale  are  not  sufficient  to  pay 
"the  decree"  which  has  already  been  entered 
against  the  person,  then  that  same  decree  may 
be  enforced  "by  execution  as  In  ordinary 
cases."  We  next  InQnire  how  decrees  in  ordl- 
rary  cases  are  mforced  by  execution. 

By  the  terms  of  section  415,  L.  O.  L.,  the 
provisions  of  sections  213  to  220,  L.  O.  li.  In- 
cluslve,  and  sections  227  to  258,  L.  O.  L.,  in- 
clusive,  "apply  to  the  oiforcemait  ot  decree' 
so  far  as  the  nature  of  the  decree  may  leqnlre 
or  admit  of  it" 

Title  III  of  the  Code  includes  sections  213 
to  253,  L.  O.  L.,  inclusive,  and  regulates  "the 
enforcement  of  judgments  in  civil  actions" 
by  malting  ample  provision  for  executions, 
levy  and  sale  under  execution,  and  redemp- 
tion. Section  213,  Ii.  O.  L.,  declares  that— 

"The  party  in  whose  favor  a  judgment  Is  giv- 
en, which  requires  the  payment  of  money, 
•  *  •  may  at  any  time  after  the  entry  there- 
of have  a  writ  of  execution  issued  for  its  en- 
forcement" 

There  arA  three  kinds  of  .executions,  one 
of  which  is  against  the  property  of  the  judg- 
ment debtor.  Section  214,  L.  O.  L.  "The  writ 
of  execution  shall  be  Issued  by  tbe  clerk  and 
directed  to  the  sheriff,"  and  "It  shall  require 
the  sheriff  to  satisfy  the  Judgment,  with  in- 
terest, out  or'  tbe  property  of  the  judgment 
debtor.  Section  215,  L.  O.  L.  The  writ  of  ex- 
ecution shall  be  returnable,  within  60  days, 
after  its  receipt  by  the  sheriff,  "to  the  clerk's 
office  from  whence  it  Issued."  The  writ  is  ex- 
ecuted by  the  sheriff  who  "shall  levy  on  the 
property  of  the  judgment  debtor  suffldent  to 
satisfy  the  judgment"  and  when  property 
has  been  sold  "he  shall  pay  the  proceeds  there- 
of, or  sufficient  to  satisfy  the  Judgment,  to 
the  clerk  by  the  day  which  the  writ  la  re- 
turnable." Section  233,  snbds.  3  and  6.  The 
notice  of  sale,  and  the  time,  place,  and  man- 
ner of  sale,  are  all  regulated  by  ritatnte.  Sec- 
tions 237  and  238,  L.  O.  L.   When  real  prop- 


erty la  sold,  the  sale  is  subject  to  confirma- 
tion by  the  court,  but  the  judgm^t  creditor 
"shall  be  entitled"  to  an  order  of  comflrma- 
tlon  unless  objections  are  filed;  and  even 
tfaoHgh  objections  ^are  filed  and  sustained  the 
court  "shall  *  •  •  direct  that  the  prop«^ 
ty  be  resold.  In  whole  or  In  part  an  tbe  case 
may  be^  as  upon  an  execution  received  of  that 
date."  The  aheriff  pays  the  proceeds  of  sale 
to  the  derk,  and  he  In  turn  *^faall  then  apidy 
the  same"  on  the  judgment  Section  241.  L. 
O.  L. 

When  a  decree  la  given  in  a  suit  tiiUesa 
otherwise. ordered  by  the  eontt,  it  shall  be 
entered  by  the  derk  within  the  day  It  is  given. 
Section  413,  L.  O.  U  It  la  provided  in  sec- 
tion 205,  L.  0.  Ll.  that,  immediatdy  after  the 
entry  of  a  judgment  tn  any  action,  the  derk 
shall  docket  the  slune  in  the  jodgm»t  dbdc* 
et;  and  from  the  date  of  dodtetlng  a  iudgr 
ment  it  ahall  be  a  lien  upon  all  the  real  iirop- 
erty  of  the  defendant  within  the  comity  where 
the  judgment  is  docketed  during  the  time  an 
execution  may  lasne  thereon.  Tlx  provisions 
of  section  205  are  made  applicable  to  suits 
by  the  express  terms  of  section  413,  L.  O.  L. 

It  must  be  remembered  that  the  purpose 
of  the  act  of  1903  (section  ^  L.  O.  L.),  as 
declared  in  its  title,  is  to  abolish  defidcncy 
Judgments ;  and,  hence,  if  the  procedure  es- 
tabllsbed  by  our  Code  neither  provided  for 
nor  contemplated  a  deficiency  judgment  then 
the  act  of  1903  accomplished  nothing.  The 
words  "deficiencgf  Judgment"  have  a  well-un- 
derstood meaning  when  used  In  connection 
with  mortgage  foreclosures,  for  their  genesis 
is  not  shrouded  in  doubt;  and  consequenUy 
when  the  Legislature  spoke  of  "defldency 
Judgments"  we  have  a  right  to  assume  that 
the  words  are  to  be  accorded  their  generally 
accepted  meaning.  In  one  of  Its  earliest 
forms  a  mortgage  was  made  upon  definite 
terms  of  forfeiture;  and  if  the  covenants 
were  not  strictly  kept  the  title  passed  abso- 
lately  to  the  creditor,  for  the  common  law 
offered  no  redress  whatever  to  the  debtor. 
The  severity  of  the  common-law  rule  was 
alleviated  upon  the  appearance  of  courts  of 
equity,  and  in  course  of  time  the  common-law 
courts  waived  their  former  exclusive  juris- 
diction, and  courts  of  equity  assumed  com- 
plete jurisdiction  over  mortgages;  the  "eq- 
uity of  redemption"  finally  became  a  definite 
right  In  every  mortgagor;  and  no  mortgage 
could  be  enforced  without  a  decree  of  the 
chancellor.  1  Wlltsle  on  Mortgage  Foredo- 
sure  (3d  Ed.)  |  2.  A  suit  for  the  foredosnre 
of  a  mortgage  was  in  the  nature  of  a  proceed- 
ing In  rem.  1  Wlltsle  on  Mortgage  Foreclo- 
sure Ed.)  I  8 ;  S  Jones  on  Mortgages  (7th 
Ed.)  1 1711.  Its  sole  purpose  was  to  enforce  a 
diarge  on  property,  and  the  remedy  was  and 
is  purely  equitable.  1  Pom.  Eq.  Jnr.  (3d  Ed.) 
S  171;  4  Fom.  Eq.  Jnr.  (3d  Ed.)  i  1413.  In- 
deed, there  was  ft  time  tn  the  history  of  tbe 
law  of  mortgages  whoi  the  sole  remedy  avail- 
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able  to  a  mortgagee  was  a  proceeding  In  rem 
against  the  land;  but,  with  the  derelopment 
of  the  law  of  mortgages  and  the  establishment 
of  the  principle  that  a  mortgage  was  only  a 
eecurlty,  bonds  and  notes  came  Into  nse  In 
connection  with  mortgages,  or  sometimes,  in- 
stead of  using  a  bond,  a  covenant  to  paj  the 
debt  was  incorporated  in  the  mortgage  <1 
'  Wlltsie  on  Morttnige  Foreclosuie  L3d  Ed.] 
IS  215,  216) ;  fuid  hence  the  use  of  bonds  and 
notes  and  covenants  Introduced  a  personal 
obli^tion  Into  the  transaction. 

From  the  time  when  equity  Jurispmdence 
was  first  established  courts  of  eaalty  avowed 
and  usually  exercised  the  right  to  terminate 
litigation  by  settling  the  whole  controversy 
and  awarding  full  and  final  relief  to  the  liti- 
gants; and  hence  one  might  reasonably  expect 
to  find  courts  of  equity  exemplifying  the  fun- 
damental conception  of  equity  juriaprudence 
by  awarding  a  judgment  on  the  personal  ob- 
ligation and  decreeing  a  foreclosure  of  the 
mortgage  In  a  single  proceeding.  A  suit  to 
foreclose  a  realty  mortgage,  however,  fur- 
nished an  exception  to  tSls  general  rule,  for 
it  was  held  that  the  Jurisdiction  of  a  court 
of  equity  was  confined  to  the  mortgage  Itself, 
and  the  litigant  was  therefore  relegated  to  a 
law  court  for  the  enforcement  of  his  legal 
rl^t  arising  out  of  the  note  or  bond  or  cove- 
nant The  suit  on  the  mortgage  was  a  pro- 
ceeding In  rem  while  the  action  on  the  note 
or  liond  or  covenant  was  In  personam.  The 
eqnlty  of  redemption,  the  interest  of  the  mort- 
gagor In  the  land,  was  equitable  in  its  nature 
and  foreclosable  only  In  a  coxurt  of  equity ;  but 
the  obligation  of  the  mortgagor  to  pay  the  debt 
was  purely  legal  and  cognizable  only  in  a  court 
of  law.  The  mortgagee  could  exhaust  his 
right  (m  the  mortgage  and  If,  after  applying 
on  the  debt  the  mortgaged  property  or  the 
proceeds  derived  from  a  sale  of  the  mortgaged 
proiierty,  a  deficiency  existed,  the  mortgagee 
could  commence  and  prosecute  an  action  in 
personam  in  a  law  court  for  the  deficiency; 
and  hence  when  we  speak  of  a  deficiency  Judg- 
ment we  mean  a  Judgment  for  whatever  of 
the  debt  remains  unpaid  after  applylbg  the 
proceeds  of  the  mortgaged  property.  The  ut- 
most power  exercisable  by  a  court  of  equity 
was,  not  to  render  a  personal  Judgment,  but 
to  ascertain  the  amount  of  the  indebtedness 
and  decree  a  sale  of  the  mortgaged  property. 
In  order,  therefore,  to  enlarge  the  Juriadlc- 
tion  of  courts  of  equity  and  to  enable  them  to 
settle  the  legal  as  well  as  the  equitable  rights 
of  the  parties  in  a  single  proceeding  In  con- 
formity with  a  fundamental  principle  of  eq- 
uity Juriaprudence,  statutes  have  been  enacted 
conferring  npon  courts  of  equity  power  to 
award  Judgments  for  any  deficiency  remalu- 
ing  after  a  sate  of  the  mortgaged  realty;  and 
this  power  of  a  court  of  equity  to  render  a 
deficiency  Judgment  does  not  exist  in  the  ab- 
sence of  statutory  authority.  Koonan  v.  Lee, 
2  Black,  499,  509.  17  L.  Ed.  278;  Orchard 
T.  Hughes,    Wall.  78,  77, 17  h.  Ed.  660;  Jan- 


uary V.  January,  7  T.  B.  Mon.  (Ky.)  &42,  18 
Am.  Dec  211;  Cobb  v.  Duke,  36  Miss.  (JO,  72 
Am.  Dec.  157;  Frank  v.  Davis,  135  Y.  L>75, 
31  N.  E.  UOO,  17  L.  R.  A.  300;  Anderson  v. 
PUgram,  30  S.  C.  499,  9  S.  E.  587,  4  R.  A. 
203,  14  Am.  St.  Hep.  917;  2  Wlltsie  on  Mort- 
gage Foreclosure  (3d  Ed.)  S8  733,  737.  It  must 
not  be  understood  that  the  mortgagee  was 
obliged  to  resort  to  his  remedy  on  the  mort- 
gage before  conmieuclng  an  action  on  the  note 
or  bond;  for  the  mortgagee  could  If  be  wished, 
pursue  both  remedies  concurrently.  Colby  v. 
McCllntock,  68  N.  H.  17C,  40  Atl.  S97,  73  Am. 
St.  Sep.  557;  1  Wlltsie  on  Mortgage  Foreclo- 
sure (3d  Ed.)  I  11;  19  R.  C.  U  512. 

Statutes  providing  for  deficiency  Judgments 
are  by  no  means  uniform  In  their  provlsl<ms, 
but  the  general  result  is  that  In  a  proceeding 
to  foreclose  a  mortgage  a  Judgment  against 
the  mortgagor  n^ay  be  rendered  for  any  real- 
due  of  the  debt  remaining  unsatisfied  after 
applying  the  proceeds  derived  from  the  sale 
of  the  mortgaged  property.  Usually,  a  judg- 
ment for  a  deficiency  Is  allowed  only  after  a 
sale  has  been  completed  and  the  exact  amount 
of  the  deficiency  ascertained.  S  Jones  on 
Mortgages  (7th  Ed.)  {  1709a;  Crisraan  v. 
Lanterman.  149  Oal.  647,  87  Pac  89,  117  Am, 
St.  Rep.  167,  171;  Parmele  y.  Schroeder.  61 
Neb.  553,  85  N.  W.  562,  87  Am.  St.  Rep.  466. 
The  territorial  Code  which  became  effective 
on  May  1,  1854,  contained  a  section  providing 
for  a  pure  deficiency  Judgment;  and  this  sec- 
tion of  the  territorial  Code  continued  to  be 
the  law  of  this  Jurisdiction  until  the  adoption 
of  the  Civil  Code  In  1862.  State  Constitution, 
art.  18,  I  7.  The  territorial  Code  is  found  in 
the  Laws  of  1853  and  a  reprint  appears  in  the 
Laws  of  1855.  The  section  governing  mort- 
gage f<««clo8ures  reads  aa  follows: 

"When  a  bill  shall  be  filed  for  the  foreclosure 
or  satlsfaetion  of  a  mor^cage,  the  court  shall 
have  power  not  only  to  decree  and  compel  the 
delivery  of  the  possession  of  the  premises  to  the 
purchaser  thereof,  but  on  the  coming  In  of  the 
report  of  sale,  the  court  shall  have  power  to 
decree  and  direct  the  payment  by  the  mortgagor 
of  any  balance  of  the  mortgage  debt  that  may 
remain  unsatisfied  after  a  sale  of  the  premises, 
in  the  cases  In  wbich  such  tmlance  is  recoverable 
at  law;  and  for  that  purpose,  may  issue  the 
necessary  execntionB,  as  in  other  cases,  i^ainst 
other  property  of  the  mortgagor."  Laws  1853, 
p.  181.  S  57 ;  Laws  1854-55,  p.  203,  S  57. 

When  construing  section  422,  L.  O.  L.,  we 
must  remember  that  the  territorial  Code  pro- 
vided for  a  genuine  deficiency  Judgnient,  and 
hence  we  are  entitled  to  presume  that  section 
422,  L.  O.  L.,  was  adopted  by  the  Legislature 
with  knowlege  of  the  prior  statute  and  for  the 
purpose  of  effecting  whatever  changes  may 
have  been  wrought  by  section  422,  L.  O.  L. 
(36  Cyc.  1146) ;  and,  moreover,  this  presuuip-  • 
tion  is  rendered  especially  emphatic  when  wa 
are  reminded  that  the  sections  of  the  territo- 
rial Code  which  provided  for  the  procedure 
in  actions  at  law  and  suits  in  equity  were 
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prepared  by  James  K.  Kelly,  who  was  one  ot 
the  three  commissioners  selected  to  prepare 
the  territorial  Code  and  was  also  one  of  the 
three  commlsslooers  who  framed  the  Civil 
Code  of  1802.  4  Or^on  Historical  Society 
Quarterly.  185. 

It  must  be  understood,  throughout  the  dis- 
cussion, that  no  attempt  Is  here  made  to  de- 
cide whether  or  not  a  mortgagee  can  foreclose 
a  mortgage  by  a  pure  proceeding  in  rem,  with- 
out asking  for  a  personal  decree  for  the 
amount  of  the  debt.  See  Bubanks  t.  Lever- 
Idge,  4  Sawy.  274,  278,  Fed.  Cas.  No.  4544.  In 
some  jurlsdictlonfl  the  statute  provides  that  a 
personal  Judgment  may  be  rendered  condition- 
ally at  the  time  of  decreeing  a  foreclosure  or 
absolutely  after  the  sale  and  ascertainment  of 
the  balance  due.  Springer  r.  Law,  185  111. 
S42,  S7  N.  E.  435,  76  Am.  St.  Rep.  57.  In  some 
states  the  plaintiff  is  not  entitled  to  ba  exe- 
cution for  a  deficiency  unless  he  obtains  per^ 
mission  of  the  court  after  having  ai^lled  to 
tbe  court  for  permls^Mi  upon  notice  to  the 
defendant.  3  Jones  on  Mortgages  (7Ui  Ed.) 
«  1709a. 

Generally,  a  Judgment  for  a  deflcleocy  can- 
not be  docketed  until  after  the  ascertainment 
of  the  amoont  of  the  deficiency,  and  usually  a 
personal  decree  for  a  deficiency  does  hot  have 
the  force  and  dfect  of  a  Judgment  at  law  and 
become  a  lien  upon  the  real  property  of  the 
debtor  untO  the  excess  of  the  debt  orer  the 
proceeds  derived  from  a  sale  of  the  mortgaged 
realty  has  been  ascertained  and  a  snbaequent 
Jndgmen^  docketed.  2  Wlltale  on  afortgage 
Foreclosure  {3d  Ed.)  |i  754  and  755;  3  Jones 
on  Mortgages  (7th  Ed.)  }  1720. 

The  manifest  purpose  of  sectlrai  4St!t,  L.  0. 
L.,  was  to  simplify  the  procedure  by  permit- 
ting a  recovery  on  the  debt  and  a  foredoaure 
of  the  mortgage  In  a  single  proceeding  in 
whldi  could  be  rwdCTed  a  single  decree  cover- 
ing both  the  note  and  mor^ge.  We  should 
view  section  422  with  reference  to  the  statute 
which  was  In  force  prior  to  1862;  and  it  must 
be  remembered  that  sudi  prior  statute  provid- 
ed for  pure  deficiency  Judgments,  and  that 
section  4^,  L.  O.  L.,  changed  the  procedure 
by  eliminating  deficiency  Judgments.  The 
territorial  Code  permitted  deficiency  Judg- 
ments, but  the  Civil  Code  abolished  tbem  by 
providing  for  a  complete  and  unconditional 
Judgment;  and  therefore  when  In  1903  the 
Legislature  enacted  what  has  since  been  codi- 
fied as  section  420.  L.  O.  L.,  It  did  nothing 
more  than  to  declare  that  Qie  bolder  of  a  pur- 
chase price  note  and  mortgage  could  not  have 
what  the  Legislature  had  already  said  he 
could  not  have,  because  provision  had  beerf 
made  for  an  absolute,  full,  and  complete 
judgment,  rather  than  a  deficiency  Judg- 
ment. Section  426,  L.  O.  L.  was  framed 
on  the  assumption  that  a  deficiency  judg- 
ment could  be  obtained,  but  that  assump- 
tion was  unwarranted.  There  was  no  such 
thing  as  a  deficiency  judgment  In  this  juris- 
diction.   To  say  that  section  428,  L.  O.  L., 


abolishes  deficiency  jodgmenta,  Is  to  say  tliat 
It  abolishes  what  had  already  been  ubolislied ; 
but  to  say  that  a  boider  ot  a  purchase  price 
note  and  mortgage  cannot  have  a  decree  for 
the  recovery  gt  mon^  as  provided  for  by  sec- 
tion 422,  L.  O.  L.,  or  that  he  cannot  bare  an 
execution  for  the  enforcement  of  that  decree 
as  permitted  by  sections  218  and  425,  L.  O.  L., 
is,  In  the  opinion  of  the  writer,  to  l^fslate 
Judlclaity  by  saying  that  section  426  contains 
language  not  found  there.  Sectlcn  420  does 
not  say  that  a  x>er80iial  decree  shall  not  be 
altered,  and  It  does  not  say  that  an  ezecatioa 
shall  not  issue  <hi  tSie  personal  decree.  It  nec- 
essarily and  inevitably  follows  that  a  per- 
sonal decree  cdiaU  b6  entered  in  obedience  to 
the  express  ominiand  of  section  422,  L.  O.  L^ 
and  that  an  execution  must  be  issued  when- 
ever called  for  by  fbB  Judgment  Gredit(»  under 
Oie  provUdons  ot  sections  218  and  426,  L.  O.  Lu 
Inaamudi  as  Oie  poww  ot  a  oonrt  of  equity 
to  render  a  personal  decree  for  money  In  a 
foreclosing  prooeedbog  is  statntmy.  we  must 
look  to  our  own  statutes,  not  <uly  for  the 
manner  in  wlii^  Om  power  shall  be  exercised, 
but  also  for  the  results  whtdh  flow  troin  its 
exerdae.  If  we  again  turn  to  the  provisions 
at  our  GodSb  it  will  be  seen  tliat  a  perscmal 
decree  rendered  In  the  foredoenre  ot  a  real 
estate  mortgace  Is  In-every  partienlar  exactly 
lilK  any  other  personal  decree  in  a  suit  or 
Judgment  In  an  action  and  is  aoeompanled 
with  all  the  incidents  ^ch  attokl  any  other 
decree  or  Judgment  for  money,  with  the  single 
exception  that  the  mortgagsd  land  must  be 
sold  before  an  execution  can  be  isstied  gainst 
other  property  owned  by  the  debtor.  Wben 
the  decree  ol  feredosnxe  Is  rendered,  the  court 
"shall**  award  a  personal  decree  fbr  the  whole 
amount  of  the  debt  TbiB  is  the  one  and  only 
personal  decree  which  the  court  Is  allowed  to 
make.  The  tierk  must  enter  this  decree  In  thtf 
Journal  Just  as  he  must  enter  any  other  p«- 
sonal  decree;  he  must  docket  this  personal 
decree  the  same  as  be  dockets  any  othw  per- 
sonal decree;  and  when  docketed  this  decree 
Is  a  lien  on  all  the  real  property  owned  by  the 
debtor  within  the  county.  It  Is  true  that  the 
law  requires  that  the  mortgaged  propCTty 
fihall  be  sold  first,  but  it  is  also  true  that  the 
proceeds  of  sale  are  then  applied  on  theiier- 
sonal  decree  which  has  been  rendered  fbr  the 
whole  amount  of  the  debt;  and,  if  the  amount 
of  the  personal  decree  exceeds  the  amount 
of  the  proceeds  of  the  sale,  the  creditor  is  en- 
titled to  enforce  payment  of  "the  decree  by  ex- 
ecution as  In  ordinary  cases";  and  the  Issu- 
ance of  this  writ  of  execution  Is  not  a  judi- 
cial function,  but  it  is  a  purely  ministerial 
act   The  law  and  not  the  court  determines 
the  kind  of  execution  tn  be  issued.   Leave  of 
the  court  Is  not  necessary,  but  the  writ  of 
execution,  prescribed  by  the  law,  must  be 
Issued  when  the  creditor  requests  It.  Banning 
V.  Ray,  47  Or.  119,  82  Pac.  708,  114  Am.  St. 
Hep.  90S ;  In  re  Barker,  83  Or.  702,  710,  164 
Pac.  382;  Lane  v.  Ball,  88  Or.  404,  428,  160 
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Pac.  144,  163  Pac.  9T5.  It  must  be  borne  in 
mfnd,  too,  tbat— 

"Tbe  proceedings  Banctioned  by  statute  with 
reference  to  tbe  confirmation  of  the  sale  relate 
to  the  title  of  the  property  and  cannot  be  con- 
founded with  those  agencies  that  work  an  ez- 
tingsiahmait  of  tbe  judgment."  Vanghan  t. 
Canby  Canal  Co.,  68  Or.  666,  S68,  187  Pac. 
784,  785. 

The  fact  that  the  Code  requires  that,  when 
a  personal  decree  for  money  Is  entered  In 
a  foreclosure  suit,  the  mortgaged  premises 
must  be  sold  and  tbe  proceeds  applied  on  the 
decree  before  execution  can  be  Issued  against 
other  property  owned  by  the  debtor,  does  not 
make  the  personal  d.ecree  conditional  in  any 
respect  whatever.  The  decree,  to  the  extent 
that  It  provides  for  the  recovery  of  money, 
is  absolute  and  unconditional  and  as  much 
so  as  an  ordinary  money  judgment  rendered 
In  an  action  at  law.  All  persons  will,  no 
iloubt,  concede  that  a  money  Judgment  ob- 
tained in  an  action  at  law  is  absolute  and 
unconditional;  and  yet,  when  the  bolder  of 
that  money  Judgment  attempts  tb  compel  x>ay- 
ment  by  a  writ  of  execution,  he  must  obey 
tbe  mandate  of  section  215,  L.  O.  L.,  and 
satisfy  the  Judgment,  with  Interest,  out  of 
the  personal  property  of  such  debtor.  But, 
of  course,  if  sufficient  personal  property  can- 
not be  found,  tbe  creditor  can  then  look  to 
the  real  property  of  the  debtor.  Now  It  Is 
manifest  that  tbe  fact  that  the  law  requires 
tbe  mortgaged  premises  to  be  applied  on  a 
personal  decree  In  a  foreclosure  suit  before 
other  property  can  be  levied  upon  and  sold 
does  not  make  such  personal  decree  condi- 
tional any  more  than  does  the  fact  tbat  the 
law  requires  the  personal  property  of  the 
debtor  to  be  applied  on  an  ordinary  money 
judgment,  obtained  in  an  action  at  law,  be- 
fore the  real  property  of  the  debtor  can  be 
levied  upon  and  sold,  makes  such  money 
Judgment  conditional.  The  money  Judgment 
In  an  'action  at  law  Is  absolute  and  uncondi- 
tional; and  so,  too,  a  personal  decree  In  a 
foreclosure  suit  la  absolute  and  unconditional. 

In  brief,  at  no  time  since  1S62  have  we 
had  in  this  Jurisdiction  such  a  thing  as  a 
deficiency  Judgment  or  a  Judgment  in  the  na- 
ture Ot  a  deficiency  Judgment  It  is  of  no 
avail  to  say  that  it  has  been  the  practice, 
general  or  otherwise,  of  members  of  tbe  pro- 
fession to  ask  for  and  of  trial  courts  to  enter 
deficiency  Judgments ;  for  the  Code  Is  the  law 
and  must  prevail.  It  may  be  conceded  that 
it  Is  the  doty  of  the  coort  so  to  construe  the 
statute  as  to  give  It  effect  If  It  can  be  done 
without  resorting  to  Judicial  legislation;  but 
it  Is  impossible  to  give  any  effect  to  the  act 
of  1908  without  resorting  to  Judicial  legis- 
lattw.  The  statute  does  not  say  that  no 
personal  decree  shall  be  rendered  at  all ;  but 
it  plainly  contemplates  that  some  sort  of  a 
personal  decree  shall  be  altered,  and  the 
cmly  decree  provided  for  is  the  one  apedfled 
1S4P.— 48 


in  section  422,  h.  O-  V.,  and  that  decree  so 
provided  for  is  an  absolute  and  unconditional 
decree  for  tbe  full  amount  of  the  debt  and  Is 
unhampered  by  any  limitations  whatsoever, 
except  the  single  limitation  that  the  mort- 
gaged property  shall  constitute  a  primary 
fund  for  the  payment  of  the  decree.  This 
limitation  does  not  affect  the  character  or 
form  or  amount  of  the  decree  Itself,  but  it 
only  fixes  the  order  In  which  certain  property 
shall  be  sold  in  satis&ctlon  of  tbe  personal 
decree.  To  say  that  the  act  Is  to  be  con- 
strued to  mean  that  an  execution  shall  not 
issue  as  provided  for  In  sections  218,  215, 
and  42Q,  O.  L.,Ja  to  Introduce  Into  sec- 
tion 426,  Ij.  O.  L,  words  which  cannot  be 
found  there.  It  was  ruled  as  already  stated, 
in  Page  t.  Ford,  65  Or.  450,  181  Pac.  1013, 
46  L.  R.  A.  (N.  S.)  247.  Ann.  Cas.  1916A.  1048. 
tbat  the  language  of  section  426,  L.  O.  L,  did 
not  prevent  the  holder  of  a  purchase  price 
note,  which  was  secured  by  a  real  estate 
mortgage  from  waiving  the  mortgage  and 
prosecuting  an  actl«i  on  tbe  note  to  a  Judg- 
ment for  the  fall  amount  of  fbe  debt ;  and 
hence  If  by  resorting  to  Judicial  legislation 
language  not  fbnnd  in  section  426  Can  never- 
theless be  Injected  into  It  so  as  to  enable 
the  court  to  say  tbat  section  426  means  ttOit 
If  a  mortgagee  brings  a  suit  In  equity  to  fore- 
close a  mortgage  be  can  only  look  to  tbe 
mortgaged  realty  for  payment  of  the  debt, 
then  we  shall  have  a  ritnation  presenting 
two  pc^ible  alternatives;  one  where  the 
holder  of  the  note  and  mortgage  can  waive 
the  mortgage,  sue  on  the  note,  obtain  a 
Judgment,  enforce  payment  of  that  Judgment 
In  full  by  levying  upon  and  selling  the  real 
estate  which  has  been  mortgaged  as  well 
as  any  other  property  not  exempt  from  exe- 
cution; and  tbe  other  where  the  holder  of 
the  note  and  ifiortgage  can  maintain  a  suit 
to  foreclose  the  mortgage  but  under  penalty 
of  being  confined  to  the  mortgaged  property 
for  payment  of  the  debt. 

The  conditions  which  prompted  the  adop- 
tion of  the  act  of  1903  are  well  known  to  all> 
Many  tracts  of  land  had  been  sold  when  the 
realty  market  was  active  for  more  than  the 
land  was  really  worth,  the  purchaser  making 
a  partial  but  snbstantial  payment  on  the  pur- 
chase price  and  giving  bis  note  and  a  mort- 
gage on  the  land  for  the  remainder,  with 
the  result  that  when  real  estate  values  slumih 
ed  many  purchasers  found  themselves  unable 
to  pay  their  maturing  debts,  and  ccmsequent 
mortgage  foreclosures  ended  with  the  mort- 
gagees retaining  initial  payments,  reacquiring 
the  lands,  and  not  infrequently  holding  Judg- 
ments for  a  part  of  the  purchase  price  of  the 
land.  This  was  the  evil  which  the  act  of 
1903  was  designed  to  remedy;  and  conse- 
quently, when  we  read  the  act  in  the  light 
of  the  motive  which  prompted  its  passage, 
can  it  be  said  tbat  the  Legislature  Intended  to 
impose  a  penalty  upon  a  suit  to  foreclose  a 
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mortgage  by  confining  Qie  mortgagee  to  tbe 
land  for  his  pay,  and  at  the  same  time  leave 
blm  mihanqiered  in  tlie  erait  he  elected  to 
waive  the  mortgage  and  proaecote  an  action 
at  law  on  the  note? 

.  In  Page  v.  Ford,  counsel  for  V.  JF.  WilUams 
and  Floyd  W.  WUUams,  two  (tf  the  defend- 
ants, cootended  In  th^  printed  brief  ttiat— 

"It  was  clesriy  the  intention  of  the  Legisla- 
tare  to  limit  the  bolder  of  the  parchase-mcmey 
note  and  mortgage  to  the  property  itwlL"  297 
Or.  Btiefi  (part  I)  144. 

The  same  view  is  apparently  entertained 
by  counsel  for  the  defendants  here,  for  in 
their  brief  they  state: 

"We  make  bold  to  say  that  in  our  opinion 
the  decision  in  Page  v.  Ford  is  not  in  harmony 
with  the  trae  spirit  and  intent  of  section  420." 

If  it  were  permlsi^ble  and  oompetoit  for 
tlie  members  of  the  Lq;lslatare,  who  partici- 
pated in  the  adoption  of  the  act  of  1003,  to 
testis,  th^  testimony,  or  at  le&^  the  testi- 
mony of  most  of  them,  would  be  precisely  as 
la  asserted  In  the  two  briefs  lust  meatlwed, 
that  the  real  intention  waa  to  ponflne  the 
holder  of  a  purchase-money  note  and  mort- 
gage to  the  mortgaged  lands  for  the  satiafac- 
tim  of  the  deM  and  to  prevent  him  from  en- 
forcing payment  in  any  proceeding  whatever, 
whether  by  a  suit  in  foreclosure  or  an  action 
at  law,  out  of  any  other  property  than  the 
mortgaged  lands.  It  is  true  tiut  tfala  int^- 
tion  may  not  be  expressly  manifested  by  the 
language  of  the  sUtute.  The  statute  was  no 
doubt  framed  uptm  the  mistaken  theory  that 
the  Code  provided  for  deficiency  Judgments; 
and  that  the  creditor  could  not  i^ore  the 
mortgage  and  sue  on  title  note,  but  that  he 
would  be  obliged  to  prosecute  a  suit  in  fore- 
closure; and  this  erroneous,  view  of  the  law 
evidently  accounts  for  the  language  empl<^ed 
tn  the  statute.  And  yet  if  the  statute  la  read 
in  the  light  of  the  evlf  whteh  prompted  its 
passage  It  Is  Just  as  reastmable,  if  not  more 
80,  to  say  that  the  purpose  of  Oie  act  was 
absolutely  to  confine  the  holder  of  the  note 
and  mortgage  to  the  mortgaged  land  for  his 
pay,  as  It  Is  to  say  that  the  Legislature  in- 
tended that  every  suitor  who  enters  a  court 
of  equity  vrlth  a  purchase-money  note  and 
mortgage  does  so  at  the  risk  of  losing  part 
of  the  money  justly  due  him,  but  if  he  enters 
a  court  of  law  he  can  have  all  the  money 
justly  due  him.  A  suit  In  equity  is  only  a 
form  of  procedure ;  an  actlim  at  law  is  like- 
wise a  form  of  procedure.  The  Legislature 
did  not  look  upon  a  suit  In  equity  as  an  evil 
and  an  action  at  law  as  a  virtue,  for  eadi  Is 
only  a  form  of  procedure  designed  to  accom- 
plish a  result 

Under  tbe  Code  as  it  existed  at  the  time 
of  the  adoption  of  the  act  of  1908  and  as  it 
was  afterwards  construed  in  Page  v.  Ford, 
the  holder  of  the  purt^se-mooey  note  and 
mortgage  could  sue  In  a  court  of  equity,  re- 


cover a  personal  decree  far  the  full  amount 
due  on  the  note,  and  he  could  ortlect  tikat  per- 
sonal decree  in  full  by  levying  upon  and  sol- 
ing all  the  available  property  of  Uu  debtor, 
including  the  mor^ged  pranlses;  and  so, 
too,  the  same  creditor  could,  if  he  jM^ferred, 
ignore  the  mortgage  and  prosecute  an  actten 
on  tbe  nofe'in  a  court  of  law  and  recov^'  a 
Judgment  for  the  full  amotmt  due  on  the 
not^  and  then  he  could  afterwards  collect 
that  Judgmmt  In  full  by  levying  upon  and 
selling  all  the  available  property  of  the  debt- 
or, Including  the  mortgaged  premises.  Now 
the  result  was  snbstantlally  the  same  wheth- 
er the  creditor  made  use  of  an  action  at  law 
or  a  suit  In  equity.  The  result  accomplished 
was  the  collection  of  -the  d^t  by  applying 
upon  it,  not  only  the  mortgaged  premises, 
but  also  other  property  then  owned  or  after- 
wards acquired  by  the  debtor.  The  evil 
aimed  •  against  was  furnished  by  the  result 
produced  by  a  proceeding  for  Oie  collection 
of  the  debt  whether  such  ^^Keedlng  was  an 
action  at  law  or  a  suit  In  equity.  If  It  was 
an  evil  to  take  more  of  the  debtor's  property 
than  the  mortgaged  premises  when  suing  in 
a  court  of  equity,  it  was  Just  as  much  an  evil 
to  take  more  of  the  debtor's  property  than 
the  mortgaged  premises  vrhm  suing  in  a 
court  of  law.  If  it  is  just  and  right  to  con- 
fine the  creditor  to  the  mortgaged  premises 
and  unjust  to  permit  him  to  take  additional 
property  to  satisfy  the  debt  owing  to  him  In 
a  snit  In  equity,  it  Ifi  likewise  Just  and  right 
to  confine  the  creditor  to  the  mortgaged  prem- 
ises and  unjust  to  i>emilt  him  to  take  addi- 
tional property  to  satisfy  the  debt  owing  to 
him  In  an  action  at  law.  If  then  we  view 
the  statute  in  ttie  light  of  the  evil  which  it 
was  designed  to  remedy:  Is  it  reasonable  to 
hold  that  the  lawmakers  intended  to  say  to 
the  holder  of  a  purchase-money  note  and 
mortgage: 

"If  you  go  into  a  court  of  equity  and  prose- 
cute a  suit  in  foreclosure,  yon  will  be  confined 
to  the  mortgaged  land  for  your  pay,  even  though 
the  mortgaged  land  is  not  sufficient  to  pay  the 
debt  in  full ;  while,  on  the  contrary,  if  you  ig- 
nore the  mortgage  and  go  into  a  conrt  of  law 
and  sue  on  the  note,  yon  are  not  confined  to 
the  mortgaged  pnqier^  for  your  pay,  but  yon 
can  coHeet  the  debt  in  faU  hj  taking,  If  neoea- 
sary,  all  the  sm^erty  owned  the  debtor, 
including  the  mwtgaged  pn^ter^." 

As  already  stated,  the  act  of  1908,  was  no 
doubt  framed  upmi  the  mlatakoi  theory  that 
the  Code  provided  for  deficiency  judgments, 
and  that  the  holder  of  a  note  and  mortgage 
had,  under  the  thai  exlattng  provitdtms  of 
the  Code,  as  Ills  only  renudy  a  suit  in  fiMre- 
dosure^  and  that  he  oould  not  prosecute  an 
action  at  law  on  the  note ;  and  hence  we  are 
Justified  in  nying  that  this  mistaken  view  ac- 
counts for  the  wording  of  the  statute,  Tbe 
writer  makea  no  attempt  to  dissmt  from  the 
ruling  in  Page  t.  Ford,  for  he  believes  that 
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becanse.  notwithstanding  the  real  intention  j  that  he  coold  not  afterwards  prosecute  an 
of  the  Leeialatnre.  the  court  could  not  haye  j  action  at  law  on  the  note.  Indeed,  the  decree 
carried  out  that  intention  without  resorting  i  which  was  rendered  adjudges  that  the  plain* 


to  Judicial  legislation  and  writing  Into  the 
statute  words  which  were  not  written  there 
by  the  Legislature.  If,  on  the  other  hand,  It 


tut  recover  from  the  defendants  the  full 
amount  dne  on  the  note,  and  It  therefore  cm* 
Btltntes  a  pm<ntal  decree  for  the  entire 


be  asamued  that  the  Legislature  intended  tO]  amount  of  the  debt  The  redtal  in  the  decree 
impose  a  penalty  upon  a  creditor  If  he  hum- 1  "that  no  deficiency  Judgment  be  entered 
bly  submitted  his  claim  to  a  court  of  con- 1  against  defendants"  ought  to  be  declared  Totd, 
Rcience,  but  to  give  him  free  rein  if  he  boldly ,  and  the  decree  gtvoi  the  same  effect  as  any 
demanded  his  pay  in  a  court  of  law.  still,  not- jothw  decree  for  the  payment  of  money, 
withstanding  such  assumed  intention,  it  wiUj  Havlitf  reduced  the  note  and  mortgage  to  a 
be  impossible  to  carry  out  that  assumed  in-  personal  decree,  and  the  proceeds  derived 
tentlon  without  resorting  to  Judicial  legisla- ,  from  the  sale  of  the  mortgaged  premisea  not 
tlon  and  aibitrerlly  saying  that  words  ap-jbetug  sufficient  to  satisfy  the  decree*  the 
pearlng  in  the  statute  mean  what  they  do  not  j  plaintiff  ought  to  be  permitted  to  eoforce  pvr- 
and  cannot  mean,  and  ^y  inserting  words  |  tnent  as  In  the  case  of  any  ottier  personal  dft* 
which  the  lawmakers  did  not  write  in  the  <  crea  or  Judgmoat  for  the  payment  of  mon^. 
statute.  We  are  confronted  with  a  statute .  The  Judgment  should  be  affirmed, 
which,  if  ^ective  at  all,  is  either  completely 


effective  or  only  partially  effective.  If  it  is 
complete  effective,  it  will  confine  the  holder 
of  a  purchase-money  note  and  mortgage  to 
the  mortgaged  lands,  wheth^  be  sues  on  the 
note  and  mortgage  in  a  court  of  equity  or 
prosecutes  an  action  on  the  note  In  a  court 
of  law.  This  construction  would  carry  out 
what  was  In  truth  the  intention  of  the  fram- 
es of  the  statute;  but  such  a  construction 
cannot  be  given  to  the  enactment  without 
straining  and  distorting  the  words  found  In 
It,  nor  without  resorting  to  Judicial  legisla- 
tion, a  function  which  the  Judiciary  cannot 
rightfully  exercise.  If  the  statute  is  made 
partially  effective,  it  will  confine  the  holder 
of  the  note  and  mortgage  to  the  mortgaged 
lands  only  In  the  event  he  enters  a  court  of 
equity  and  prosecutes  a  foreclosure  suit  to 
a  final  decree.  This  construction,  however, 
cannot  be  given  to  the  statute  without  like- 
wise straining  and  distorting  the  words  found 
In  the  enactment,  nor  without  resorting  to  Ju- 
dicial legislation;  and,  besides,  this  construc- 
tion imposes  a  possible  penal^  upcm  every 
h<ddw  of  a  pardiau>mon^  note  and  mort- 
gage who  enters  a  court  of  equity  and  does 
not  Impose  a  like  penalty  upon  him  If  he 
enters  a  court  of  law,  a  result  not  contemplat- 
ed w  Intoided  by  the  legislative  mind.  So 
long  as  ttie  dedsimi  rendered  In  Page  v.  Ford 
stands  as  an  authoritative  precedent,  section 
^6,  L.  O.  L.,  cannot  apply  to  an  action  at 
law  Ivought  upon  a  purchase-money  note; 
and  the  statute  ought  not  to  be  held  to  apply 
'Solely  to  a  suit  in  foredoaure  especially  when 
this  coistrnctian  cannot  be  given  to  the  stat- 
ute without  Judicial  leglslatloo,  and  whm  It 
is  not  in  harmmy  with  the  real  purpose  of 
the  Legislature,  and  when  it  imposes  a  possi- 
ble penalty  upon  evei7  person  who  alters  a 
court  of  equity  and  does  not  subject  the  same 
persMi  to  the  same  or  any  penalty  at  all  If 
be  enters  a  court  of  law. 

Whoi  the  plaintiff  prosecuted  flie  foreclo- 
sure suit  to  a  decree,  he  was  entitled  to  a 
personal  decree  fbr  the  foiU  amount  du^  and 


BENSON,  J.,  concurs. 

BURNETT,  J,  (concurring  specially).  It 
was  settled  by  the  opinions  In  the  former  case 
that,  when  the  plaintiff  bought  a  note  secured 
by  mortgage  of  even  date  therewith,  he  was 
charged  with  what  knowledge  be  might  have 
obtained  by  Inquiry  prompted  by  the  contents 
of  the  public  records  to  which  his  attention 
was  directed  by  the  fact  that  the  mortgage 
was  recorded  and  that  he  could  not  excuse 
himself  under  these  circumstances  for  having 
failed  to  learn  thot  the  obligations  covered 
part  of  the  buying  price  of  realty.  The  mat- 
ter, therefore,  about  bis  having  purchased  In 
good  faith,  and  the  like,  la  not  available  in 
aid  of  his  action.  As  to  the  attorney  fee,  the 
makers  of  the  note  promised  to  pay  "such  ad- 
ditional sum,"  whidi  means  but  one  attorney 
fee.  It  has  been  allowed  In  the  foreclosure 
suit  to  recover  on  the  note,  and  the  record 
discloses  tliat  it  has  been  paid  out  of  the  pro- 
ceeds of  the  resulting  sale.  That  portion  of 
the  obligation  to  pay,  contingent  though  it 
was,  baa  been  fulfilled.  Having  thus  liqui- 
dated the  single  sum  promised  In  that  behalf, 
the  defendants  are  not  liable  to  further  ex- 
action <m  that  account 

We  come  now  to  the  consideration  of  the 
demurm  to  the  complaint  The  question  pre- 
sented for  our  decision  Is  whether  the  fore- 
closure ot  a  purdiasa*money  mortgage  ex- 
hausts all  remedy  which  the  plaintiff  has  for 
the  collection  of  the  debt  r^resented  by  a 
pnHulssory  note  0ven  ft>r  such  a  llaUlity  and 
thus  Becnred.  Both  parties  appear  to  treat 
the  decree  In  the  foreclosure  suit  as  havlug 
merdy  the  legal  eff«:t  to  subject  the  land  to 
the  payment  of  the  debt;  the  plaintiff  con- 
tending that  the  application  of  the  proceeds 
of  sale  under  foreclosure,  which  were  less 
than  the  amount  of  the  dalm,  must  be  «m- 
sldered  as  so  operating  only  pro  tanto,  while 
the  defendants  maintain  that  it  worked  out 
a  full  satisfactltm  of  the  debt  Without  re- 
gard to  the  mere  wording  ot  the  former  de* 
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cree,  we  will  treat  the  Questlou  as  presented 
by  tlie  parties  and  determlDe  wbetber  or  not 
the  bolder  of  sucb  a  negotiable  instrument 
la  precluded  by  the  former  deci-ee  from  col- 
lecting a  deficiency  remaining  after  the  appli- 
cation of  the  proceeds  of  tbe  sale  towards  the  i 
discharge  of  tbe  debt.  If  nothing  else  ap- 
l)earB,  the  rule  la  that  In  a  foreclosure  suit 
u  personal  decree  must  be  rendered  against 
the  maker  or  other  person  liable  upon  a  prom- 
issory note  or  other  personal  obligation  se- 
cured by  tbe  mortgage  sought  to  be  foreclosed, 
li.  O.  U  1 422.  This  statutory  precept  baa  al- 
ways been  i|uatifled  by  section  420,  L.  O.  L.. 
reading  thus: 

"During  the  pendency  of  an  action  at  law 
for  tbe  recovery  of  a  debt  secured  by  any 
lies  mentioned  in  section  422,  a  suit  cannot  be 
maintained  for  tbe  foreclosure  of  audi  lien,  nor 
tbereafter,  unless  judgment  be  given  in  such 
action  that  the  plaintiff  recover  such  debt  or 
some  part  thereof,  and  an  execution ,  thereon 
ajcainst  the  property  of  the  defendant  in  the 
judgment  ia  returned  unsatisfied  in  whole  or  in 
part" 

A  further  modification  was  ann^ed  by  the 
Act  of  February  24,  1903  (Laws  1903,  p.  252), 
entitled  "An  act  to  abolish  deficiency  Judg- 
ments upon  the  foreclosure  of  mortgages  to 
secure  the  unpaid  balance  of  purchase  price 
of  real  property,"  reading  thus: 

"When  judgment  or  decree  ia  given  for  the 
foreclosure  of  any  mortgage,  hereafter  executed, 
to  secure  payment  of  the  balance  of  the  pur- 
chase price  of  -real  property,  such  judgment  or 
decree  shall  provide  for  tiie  sale  of  the  real 
property,  covered  by  snch  mortgage,  for  the  sat- 
isfaction of  the  Jn^ment  or  decree  given  there- 
in, and  the  mortgagee  limll  not  be  entitled  to  a 
deficiency  judgment  on  account  of  such  mortgage 
or  note  or  obligation  secured  by  the  same." 

This  statute  was  codified  as  sectlcai  426, 

L.  O.  L. 

Based  upon  the  title,  which  exercises  a  con- 
trolling Infiuence  over  the  body  of  the  act,  it 
is  plain  that  the  enactment  refers  only  to 
suits  in  equity  and  cannot  affect  other  liti- 
gation which  might  theretofore  have  been 
lawfully  employed  for  the  collection  of  the 
debt  This  is  the  doctrine  of  Page  v.  Ford. 
65  Or.  450,  131  Pac.  1013.  45  L.  R.  A.  (N.  S.) 
247.  35  Ann.  Cas.  1048.  In  that  case  it  was 
decided  in  substance  that,  notwithstanding  a 
note  was  secured  by  mortgage  on  real  proper^ 
ty,  the  holder  was  not  restricted  exclusively 
to  his  remedy  by  foreclosure  in  equity  but 
might  maintain  an  action  at  law  upon  the  | 
note  itself  Independent  of  the  mortgage. 

The  effect  of  section  429,  L.  O.  L.,  ia  that 
if  a  mortgagee  begins  on  the  law  side  of  the 
court  he  cannot,  during  the  pendency  of  tbe 
action  nor  thereafter  until  execution  on  his 
judgment  has  been  returned  unsatisfied  in 
whole  or  in  part,  resort  to  equity.  His  right 
to  reli^  In  chanc^y  is  suspended  until  he 
exhausts  his  legal  remedy.  Correspondingly, 
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by  section  422,  If  be  begins  In  equl^  he  must 
work  out  that  process- ta  Its  end,  and.  as  by 
that  section  he  obtains  a  personal  decree  for 
what  Is  due  on  tbe  promissory  note  or  other 
personal  obligation  involved,  there  la  uo  oo- 
i  casion  for  his  going  into  the  law  court  to  ob- 
tain a  judgment  for  what  la  lacking  of  com- 
plete satisfaction  of  hia  debt  The  claim  is 
merged  in  the  personal  decree,  and  complete 
relief  may  be  had  on  execution  issued  there- 
on. There  cannot  be  two  Judgments  for  the 
same  deoiand,  in  tbe  same  court  between  the 
same  parties. 

The  resultant  of  the  varied  legislative  acts 
relating  to  debts  secured  by  mortgage  is  fur- 
ther to  separate  tbe  procedure  at  law  from 
that  In  equity  In  litigation  to  recover  the  pur- 
chase price  of  realty,  paymoit  of  wblcb  Is  se- 
cured, not  only  by  the  dl|«ct  personal  promise 
of  the  debtor,  but  also  by  a  collateral  mort- 
gage upon  the  land  bou^t  Aa  to  that  class 
of  debts,  its  effect  is  confined  to  tbe  procedure 
to  realise  upon  tbem  and  does  not  alter  the 
right  of  ttke  buyer  to  agree  to  pay  for  the 
property  a  certain  sum  ot  money  absolntely 
and  at  all  events.  Bespectlng  purdbase  price 
liability,  the  concurrency  of  ttie  remedies  is 
restricted,  on  one  hand,  to  the  extent  that. 
If  a  Judgment  at  law  has  been  rendered,  a 
foreclosure  suit  cannot  be  maintained  nntU 
the  law  execution  has  been  returned  unsat- 
isfied in  whole  or  In  part ;  while,  on  the  oQh 
er,  In  such  cases,  the  chancellor  pnverly  may 
not  Invade  tbe  province  of  the  law  court  by 
rendering  afterwards  and  In  addition  to  the 
personal  decree  required  by  section  422,  L.  O. 
Ia,  a  defldew^  Judgment  upon  which  an  ex- 
cntlon,  as  at  law,  would  issue  as  formerly  ffir 
the  satlsfactlMi  of  a  balance  remaining  after 
aM>l7liU(  to  the  liquida  tion  of  the  4ebt  the 
proceeds  of  sales  imder  ezecntlan  issued  on 
the  ori^nal  decree.  In  other  wprds,  tibe  two 
remedies  In  sneh  Instances,  the  one  by  action 
at  law  <m  the  note  and  the  other  by  suit  In 
equity  for  foreclosure^  are  made  successlTe 
rather  than  strictly  concurrent  The  com- 
mon-law rule  that  both  proceeding  may  be 
carried  on  shnultaneoutiy  Is  thus  modified  aa 
to  procedure,  but  the  rl|#t  ultimate  to  re* 
cover  the  entire  d^  is  not  Impaired.  That 
these  statutes,  being  In  dcrogatloo  of  the  com- 
mon law,  must  be  strictly  consbued.  Is  to 
fallow  a  well-establlshea  camm  of  Interpre- 
tation. 

Besides  all  this,  the  title  to  the  act  of  1903 
relating  to  defldwcy  judgments  confines  lts< 
operadona  to  foredosiue  sidts.  It  makes  no 
I  allusion  to  actlims  at  law  and  does  not  pre- 
tend to  restrict  the  th^tofore  estabUabed 
right  to  sue  at  law  for  ttie  xeeovay  <tf  the 
debt.  A  "d^cleney  Judgment"  Is  one  roi- 
dered  In  the  foreclosure  salt,  but  only  after 
sale  of  the  mortgi^ed  rralty  haa  been  fleet- 
ed and  tbe  proceeds  found  to  be  Insnffldent  to 
discbarge  tbe  debt  secured.  1  Words  and 
Phrases,  Second  Series,  p.  1271;  S  Jonea  on 
Mortgages  (Tth  Bd.)  |  ITOOa.    Under  ae» 
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tUm  422,  Tj.  O.  L.,  requirine  In  mandatory 
laneuage  that  the  court  "shall  also  decree  a 
recovery  of  the  amount  of  such  debt  against 
such  person"  wbo  gave  a  note  or  other  per- 
eoual  obligation  for  the  payment  of  the  debt, 
there  neTer  can  be  a  deficiency  Judgment  In 
the  true  sense  of  the  term.  Suppose,  after  the 
raturn  of  the  sheriff  reporting  the  sale  of  the 
land  under  foreclosure,  the  plaintiff  should 
apply  to  the  eqoity  court  to  render  a  Judgment 
for  what  was  lacking  of  full  satlsfactiont  the 
answer  would  be: 

"Too  already  have  a  personal  decree  for 
your  whole  debt.  Ton  cannot  have  another 
in  the  same  suit   Look  to  your  «zceiition  lor 

relief." 

Section  426.  J*.  O.  L.,  against  deficiency 
Judgments,  is  only  declaratory  In  negative 
form  of  what  has  always  been  the  rule  de- 
rived from  the  plain  meaning  of  section  422. 
li.  O.  L. 

According  to  the  writer's  observation  of 
the  practice  In  this  state  under  section  422, 
extending  over  a  period  of  more  than  40 
years,  the  procedure  is  to  take  a  personal  de- 
cree for  the  debt  evidenced  by  the  note  or 
other  like  obligation  and  an  additional  decree 
for  the  sale  of  the  propwty  and  the  appUcap 
tlon  of  the  proceeds  to  the^  satisfaction  of  the 
debt.  There  Is  no  occasion  for  Inserting  in 
the  decree  a  clanse  granting  an  execntion  for 
the  remainder.  That  follows  by  operation  of 
law  under  th«  second  subdivision  of  section 
425,  Xj.  O.  U,  reading  Qius: 

"When  the  decree  is  also  against  the  defend- 
ants or  any  one  of  them  in  person,  and  the  pro- 
ceeds of  tite  sale  of  the  property  upon  whidi 
the  lien  Is  foreclosed  is  not  sufficient  to  satis- 
fy the  decree  as  to  the  sum  ranainlng  unsat- 
isfied, the  decree  may  be  enforced  by  execution 
as  in  ordinary  cases.  *  *  '  *  " 

This  is  In  co&sonance  with  section  415,  L. 
■  O.  L..  making  the  general  statute  on  execu- 
tions applicable  to  the  enforcement  of  decrees 
so  far  as  the  nature  of  the  decree  may  re- 
quire or  admit  of  IL 

The  two  remedies,  the  one  at  law  and  the 
other  in  equity,  are  not  Inconsistent,  but,  on 
the  contrary,  supplement  each  other.  While 
there  can,  of  course,  be  but  one  satlsfftctlon, 
neither  remedy  Impairs  the  efficacy  of  the 
Other  to  the  end  that  the  fulfillment  of  the 
lawful  promise  of  the  debtor  to  pay  absolute- 
ly and  at  all  events  may  be  accomplished. 
If  the  term  "waiver"  properly  may  be  applied 
to  the  act  of  the  creditor  in  commencing  a 
suit  instead  of  an  action,  or  vice  versa,  it  ia 
only  a  temporary  waiver  Jn  the  light  of  the 
statutes  and  loses  Its  force  with  the  exhaus- 
tion of  the  remedy  first  chosen  without  full 
satisfaction  of  the  debt. 

The  rule  on  that  subject  Is  thus  enuaciated 
in  19  R.  a  L.  p.  SOe,  I  306: 

"As  a  general  rule,  the  taking  of  cDUateral 
securl^  for  the  payment  of  a  debt  does  not 


afford  any  implication  that  the  creditor  is  to 
look  to  it  only  or  primarily  for  the  payment  of 
the  debt.  The  obligation  of  the  debtor  to  re- 
spond in  his  person  and  property  is  the  same 
as  if  no  secnrity  had  been  given.  This  is  the 
settled  rule  at  low.  Therefore,  a  creditor  hold- 
ins  a  note  secured  by  a  mortage  may  ignore 
his  security  and  bring  an  action  on  the  note. 
The  promiae  to  pay  as  evidenced  by  a  promis- 
sory note  is  cme  distinct  agreement,  and,  if 
couched  in  proper  terms,  is  negotiable,  while 
the  pledge  of  real  estate  to  secure  that  promise 
as  evidenced  by  a  mortgage  Is  another  diatioct 
agreement  whldi  la  not  intended  to  affect  In 
the  least  the  promise  to  pay,  but  only  to  provide 
a  r«nedy  for  the  failure  of  performance." 

The  precept  Is  thus  taught  In  27  Cjc  176S: 

''Where  the  proceeds  of  a  foreclosure  sale  are 
not  sufficient  to  satisfy  the  mortgage  debt,  and 
plaintiff  did  not  recover  a  deficiency  judgment 
in  the  foreclosure  suit,  or  was'  prevented  from 
doing  so  by  want  of  authority  in  the  court  to 
grant  It.  want  of  jurisdiction  over  the  defend- 
ant, or  other  cause,  he  may  thereafter  maintain 
an  action  at  law  against  the  person  liable  for 
such  defidttiey,  basing  his  action  either  mi  the 
note  or  bond  seeored  by  tiie  mor^ge  or  on  the 
foreclosure  judgment,  or  simply  on  the  Indebt- 
edness arising  from  the  foreclosure,  and  the 
failure  of  its  proceeds  to  extinguish  the  original 
debt  or  claim,** 

It  is  dearly  lawful  for  one  to  boy  land 
from  another  and  give  his  promissory  note  In 
payment  of  the  whole  or  a  part  of  the  pui^ 
chase  price  without  executing  any  mortgage 
or  other  security  in  connection  therewith.  It 
is  equally  as  competent  for  the  buyer  of  such 
realty  to  give  a  mortgage  upon  it,  so  condi- 
tioned timt  it  shall  be  void  i^on  the  payment 
of  a  certain  sum  of  money,  representing  part 
of  the  purchase  price,  but  without  assuming 
any  personal  liability.  Each  contract,  the 
one  personal  and  the  other  by  pledge,  Is  law- 
ful and  is  not  Inconslstoit  with  the  other. 
All  that  our  statute  has  said  Is  that,  if  the 
creditor  begtois  the  exercise  of  either  remedy, 
he  must  pursue  it  to  exhaustion.  In  short, 
the  legislation  of  this  state  has  not  gone  to 
the  extreme  of  saying  that  giving  of  collater- 
al secqrity  by  mortgage  impairs  the  obliga- 
tion vcHuntarlly  assumed  bf  the  debtor  of 
paying  absolutely,  and  at  all  events  the  pur- 
chase price  of  realty.  Colby  v.  McCIhitock. 
68  N.  H.  178,  40  AU.  397,  73  Am.  St  Rep.  657, 
and  other  like  cases,  are  precedents  sustain- 
ing the  right  to  use  both  remedies  so  far  as 
necessary  to  collect  the  whole  debt 

Even  In  states  where  it  is  provided  that 
there  sliall  be  but  one  form  of  action  for  the 
fMWlosure  of  a  mortgase  and  the  collection 
of  a  debt  secured  thereby,  the  practically  uni- 
versal holding  Is  that  the  effect  of  such  legis- 
lation Is  merely  to  require  the  creditor  to  ex- 
haust the  mortgage  security  before  proceed- 
ing at  law  as  he  may  properly  do  to  recover 
any  deficiency  iu  the  payment  of  the  debt. 
Boncofskl  V.  Jacobsen.  36  Utah,  165,  104  Tac. 
117,  26  li.  K  A.  (N.  S.)  898;  Qark  v.  Pad- 
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docfe,  24  Idalio,  142. 182  Pac  796.  46  L.  B.  A. 
(N.  S.)  475;  SacrameDto  Bank  v.  Copsey,  183 
CaL  603,  66  Fac.  8,  206,  85  Am.  St  Rep.  242 ; 
Blumberg  t.  Blrdi,  00  Cal.  416,  84  Pac.  102, 
37  Am.  St  Rep.  67;  2  Jones  on  Mortgages 
(7th  Ed.)  IS  1215,  1218,  1220,  1221,  1222,  1227, 
1228. 

The  leglslatiTe  department  of  government 
by  Its  enactments  mentioned  bas  not  made 
the  promissory  note  In  question  an  tiolawful 
fMiDtract.  Neither  has  It  stigmatized  with  11- 
legnllty  the  mortgage  to  secure  the  same, 
and  until  it  has  done  so  those  who  volimtari- 
ly  execute;  sudi  contracta  must  comply  with 
them  according  to  their  terms. 

The  argument  la  fallacious  to  the  effect 
that  section  426,  L.  O.  L.,  should  be  liberally 
construed  In  favor  of  those  who  .would  ac- 
quire homes  and  give  mortgages  for  some,  If 
not  all,  of  the  purdiase  price.  The  practical 
result  of  that  doctrine  would  be  to  obstruct 
the  acquisition  of  homes,  for  if  It  be  under- 
stood that  the  would-be  purchaser  lawfully 
may  repudiate  his  direct  promise  to  pay  the 
contract  price  absolutely  and  at  all  erents, 
as  evidenced  by  his  promissory  note,  proper- 
ty owners  will  not  deal  with  him.  Taken  in 
connection  with  the  rule  established  in  Page 
V.  Ford,  65  Or.  450, 131  Pac.  1013,  46  L.  R.  A. 
<N.  S.)  247,  Ann.  Cas.  1915A,  1048,,  another 
consequence  of  the  construction  for  whidi 
the  opinion  of  the  late  Mr.  Justice  MOORE 
CMiteuds  would  be  to  drive  mortgagees  to  the 
law  side  of  the  court  in  the  first  Instance  to 
recover  Judgment,  with  its  attendant  costs 
an*]  expenses,  nils  would  not  release  the 
mortgage,  and  while  It  might  delay,  yet  It 
would  not  preclude  its  foreclosure  by  a  sub- 
sequent suit  as  allowed  by  section  429,  L.  O. 
L.,  quoted  above.  Especially  In  casea  where 
the  delator  resides  in  one  county  and  the 
mortgaged  land  la  in  anothw,  Judgment 
might  be  taken,  an  execution  Issued  In  the 
law  action  in  the  county  of  his  rasUlence  and 
returned  unsatiisfled,  leaving  tile  way  opea  to 
the  foredosure  In  the  other  county  at  the  ad- 
dltl(mal  expense,  and  burdaibiK  the  debtor 
with  two  proceedings  where  one  woqjd  an- 
swer tiie  purpose.  Snch  a  resalt  cannot  be 
avoided  without  ]udl<dal  legtelatlon  incorpo- 
rating in  the  statute  termi  not  Included  by 
the  lawmaking  power. 

In  the  case  at  bar  the  drcnlt  court  had  be- 
fore It  a  complaint  which  discloses  ttut  the 
plaintiff  already  has  a  personal  decree  for 
the  full  amount  of  his  debt  tiie  unsatisfied 
portion  of  which  can  be  collected  by  execu- 
tion as  in  ordinary  cases,  by  authority  of 
sections  415  and  425,  Ij.  O.  L.  No  appeal 
from  this  decree  serais  to  have  been  taken 
by  the  defendants.  Right  or  wrong  in  the 
first  instance,  U  is  at  this  Juncture  valid  be- 
cause rendered  by  a  competent  tribunal  Iut- 
Ing  Jurisdiction  of  the  litigants  and  of  the 
8vbJec^matter.   IHie  plaintiff's  demand  was 


merged  In  that  decree  boUi  as  against  flie 
debtCHTB  thonselves  and  as  against  the  mort- 
gaged realty.  Be  has  nirpreaent  cause  of  ao> 
tion  on  that  <dalm.  He  could  get  nothing 
more  by  an  additional  Judgment  'the  matter 
is  res  Judicata.  His  remedy  Is  by  the  Issu- 
ance of  an  execution  on  that  decree  "as  in 
.ordinary  cases."  Hence  the  drcalt  court  was 
right  in  sustaining  Oie  demurrer  to  the  com- 
plaint, and  ita  decision  diould  be  affirmed. 


WTMAN  V.  GHIGAOO,  R.  I.  &  P.  BT.  GO. 
(No.  7922.) 

(Supreme  Goort  of  OUabMU.   Oct.  81,  1A16. 
On  Rehearing.  Oct.  14,  1919.) 

(SyUabut  iv  Gourt.) 

1.  Mastkb  and  bkbvant  «=»123— Liabiutt 
fob  latent  defbotb  in  bbidqe  unknown  to 

HASTEB. 

Where  the  servant  In  an  action  against  the 
mOBter  avers  in  bis  petition,  and  supports  the 
same  by  evidence,  that  the  Injuries  received  ace 
due  to  latent  defects  in  a  bridge  whidi  odlapaed, 
the  maater  is  not  liabU  for  nei^igence  unless 
BHch  latent  defects  were  known  to  the  master 
or  would  have'  been  discovered  in  the  exerciBe 
of  reasonable  diligence. 

2.  Haohb  and  sekvant  «S3>266(5,  8>— Bua- 

DBN  OF  raoOT  on  anVAHT  TO  SHOW  lua- 

tbb's  failubb  to  xnsraor  oavscd  utjubt. 

The  proposition  tlkat  an  Inspection  would 
have  discovered  the  latent  defects  in  the 
bridge  is  an  affirmative  one,  and  the  burden  of 
proof  rests  upon  the  servant.  The  doctrine 
of  res  ipsa  loquitur  do»  not  apply  between 
master  and  servant,  and  in  case  of  accident  to 
an  employ^  the  fact  of  accident:  carries  with 
it  DO  presumption  .of  negligence,  and  it  is  an 
affirmative  fact  for  the  injured  employ^  to  es- 
tablish that  the  accident  was  the  result  of  neg- 
ligence of  the  employer. 

3.  Mabtbb  and  sebvani  <^27S(1)— Neoli- 
OENQs  4=»56(1)— It  must  be  aixeoed  and 

FBOVBD  THAT  AOTIOHABIX  NBOUOENGE  WAS 
PBOXDfATE  CAUSE  OT  XHJUST. 

To  constitute  actionable  negligence.  It  must 
be  averred  and  proved  tiket  tbe  n^lUcoice  com- 
plained of  was  the  proximate  cause  of  the  in- 
jury received.  It  is  not  sufficient  for  tbe  em- 
plor£  to  show  that  the  emplojer  may  have  been 
guilty  of  negligence;  tbe  evidence  must  pdut 
to  the  fact  tliat  he  was. 

4.  MASTEB  Alto  BEBTANT  «s»286(14)  —  Bvz- 
DENCE  INBUrFTCISHT  TO  SHOW  AOnOHABU 
NEQLIOENCE  OF  MASTER. 

The  evidence  in  this  case  carefully  exam- 
ined, and  held,  that  it  does  not  disclose  action- 
able negligence  on  the  part  of  defendant  and 
that  the  demurrer  to  the  evidence  was  properly 
sustained. 

Ckunmlssioners*  Opinion,  Dlvlston  No.  1. 
Error  from  District  Court  Blaine  County; 
Thomas  A.  Edwards,  Judge. 
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Action  by  James  A.  Wyman  ssalnst  tbe 
Oblcago,  Rock  Island  &  Pacific  Railway  Com- 
paay.  Defendant's  demnrrer  to  the  evidence 
4BU5talned,  and  Judgment  entered  for  It ; 
plaintlfTa  motion  for  a  new  trial  oTemiled, 
And  be  brings  wrw.  Affirmed. 

Wm.  O.  Woolman  ftnd  R.  X  PudertMugb, 
both  of  Watmga,  for  plalntlll  In  errqr. 

Foofle  &  Brown,  of  Watonga,  G.  O.  Blake 
and  B.,  J.  Boberts,  both  of  El  Bmo,  W.  H. 
Moore,  of  HcAlester,  J.  O.  Gamble,  of  Dea 
Moines,  Iowa,  and  Keaton,  Wells  ft  Jolington, 
of  Oklaboma  Cl^,  for  defendant  In  error. 

OOLLIBB»  O.  This  Is  an  action  brou^t  by 
plaintiff  In  error  against  dafmdant  In  error 
to  recover  damages  for  personal  Injuries  re- 
ceived b7  tbe  collapse  ot  t  bridge  vanning 
tbe  Sontta  Canadian  river,  due  to  tbe  alleged 
negllgettee  at  defendant  In  error. 

Her^nafter  the  parties  will  be  styled  as 
they  were  in  tbe  trial  court. 

Tbe  negligence  alleged  In  the  petition  la: 

"That  tbe  south  portion  of  said  bridge  waa 
constructed  of  timbers  aod  embankments,  and 
that  the  portion  of  said  bridge  over  the  main 
channel  of  said  stream  was  of  steel  and  eonczete 
and  ajH»arently  a  safe  and  lubitantlal  bridge 
4lDd  structure,  and  apparently  a  safe  place 
be  and  perfonn  the  work  ajmgned ;  atill,  not- 
withstanding the  apparent  stability  of  said 
.bridse,  there  waa  a  latent  defect  in  the  construc- 
tion ot  the  same  ond  the  abutment  and  ap- 
proach at  either  end  ot  the  steel  portion  ot 
.aaid  bridge^  in  this,  that  while  the  abutment 
and  piers  were  ot  concrete  it  was  so  negUgcDtly 
and  caivlessly  constructed  by  the  defendant  that 
they  failed,  in  this,  that, instead  of  tbe  abut- 
ment being  solid  and  reinforced  concrete,  which 
should  have  been  under  tbe  circumstances  and 

•  cooditioBSy  tbe  same  was  so  negligently  and  care- 
lessly constructed  that  the  upper  part  of  said 

.concrete  work  was  separated  from  the  lower 
part,  by  tbe  careless  and  negligent  allowing  or 
permitting  the  lower  part  to  set,  become  solid 
and  hard  before  the  top  part  of  tbe  concrete 
waa  placed  thenon;  that  in  eadi  and  all  of 
the  piers  and  abutments  tbe  same  were  not 
reinforced  and  bad  not  been  reinforced,  which 

•  defect  was  negligent  and  careless  and  showed 
.negligent  and  careless  building  of  the  same. 

"PlaindfC  further  states  that  the  defendant 
herein  had  knowledRC  of  the  defective  con- 
struction of  said  bridge  at  the  time  that  it 
was  made,  but  notwithstanding  this  knowledge, 
and  notwithstanding  tbe  defective  cmdltion  of 
the  coQStructioD  of  the  same,  tbe  aaid  defend- 
ant through  its  autborlKed  agents,  officers  and 
representatives,  carelessly,  negligently  and  will- 
fully ordered  this  plaintiff  thereon,  Informing 
him  that  the  same  was  a  safe  place  to  work, 
when  in  truth  and  in  fact  it  was  not  a  safe 
place  to  work,  all  of  which  facts  was  well 
known  to  the  defendant,  and  which  tacts  were 
absolutely  unknown  to  the  plaintiff. 

"That  if  the  defendant  had  built  and  coo- 
atnicted  said  bridge,  abutment  and  approaches 
as  it  should  have  been  built,  tbe  said  bridge 
would  not  have  become  broken,  washed  out, 
went  down  or  become  destroyed. 

"That  said  defects  were  hidden  from  riew 


and  could  not  have  been  seen  this  plalntifl, 
and  he  knew  nothing  of  them,  but  believed  them 
to  be  perfect  and  sufficient  and  trusted  and  re- 
lied on  the  spedal  knowledge  or  the  supposed 
special  knowledge  and  information  of  the  said 
W.  r.  Werner  as  such  master  carpenter,  super- 
intendent or  foreman,  and  relying  thereon  and 
believing  said  bridge  to  be  safe  this  plaintiff 
went  upon  said  bridge  and  performed  hla  work 
under  tbe  orders  and  directions  of  tbe  said 
W.  F.  Werner  na  such  master  carpenter,  super- 
intendent and  foreman,  at  said  time. 

"Plaintiff  further  states  that  bad  it  not  been 
for  the  defeetiTe  concrete  work  as  hereinbefore 
set  forth  laid  abutment,  approaches  and  ^rs 
would  not  have  given  way  or  gone  out,  nor 
would  tbe  bridge  have  been  wrecked,  nor  would 
the  Injnriea  received  by  thla  plaintiff  have  oc- 
curred." 

The  answer  of  tbe  defendant  ^nies  all  tite 
material  alle^tlons  of  the  petition  and 
pleads  assomptlon  of  risk,  contrlbntory  negU- 
g&ice  on  the  part  ot  tbe  plaintiff,  and  tlie  act 
of  Ood. 

Hie  tincontradieted  evidence  discloses  tbat 
an  anprecedented  flood  existed  In  tbe  South 
Canadian  river,  across  v^ildi  was  a  bridge 
supported  by  two  piers  and  an  abutmeat,  a 
pier  OB  the  aovth  side,  and  a  pier  in  the  cen- 
ter of  tbe  stream,  and  an  abotznent — also 
designated  as  a  pier—oB  Oie  north  aide  of 
the  stream ;  that  i^alntlff  was  In  the  employ 
of  the  defendant;  that  quantities  of  drift- 
wood ccanlng  Axmu  the  river  bad  lodged 
against  the  jders  of  said  bridge;  that  the 
plaintiff  was  directed  by  a  vice  principal  of 
the  defotdant  to  go  open  tbe  bridge  and  aid 
In  dislodging  the  drift  vriilch  was  accumulat- 
ing against  tbe  center  i^er;  that  prior  to 
plaintiff  going  upon  tbe  bridge  he  was  assur- 
ed by  the  vice  principal  of  defendant  that  tbe 
bridge  was  safe ;  that  the  plaintiff  went  up- 
on the  bridge  about  1 :30  p.  m.  and  aided  in 
freeing  the  pier  from  the  drift  which  was  ac- 
euiuulatlng  against  it,  and  so  continued  un- 
til about  B  :30  p.  m^  at  which  time  tbe  entire 
bridge  collapsed,  and  plaintiff  was  thrown 
Into  the  water,  received  serious  injuries, 
drifted  down  the  river  about  two  miles,  lodg- 
ed against  an  Island,  from  which  he  .was  not 
rescued  until  about  7  o'clock  the  next  morn- 
ing. The  evidence  further  discloses  that  the 
bridge  was  not  built  by  t^e  defendant,  but 
was  purchased  by  the  defendant  from  anoth- 
er road ;  that  on  Inspection  of  the  north  pier 
or  the  abutment,  after  the  disaster,  It  was 
found  to  be  brolieu  ott  near  the  water  line; 
that  the  indications  were  that  the  lower  part 
of  said  pier  had  been  permitted  to  set  prior 
to  the  addition  of  the  upper  part,  and  that 
consequently  the  two  parts  of  said  pier  did 
not  adhere;  that  said  pier  was  not  reinforc- 
ed. There  Is  no  evidence  tending  to  show 
that  the  other  piers — on  the  south  side  and  in 
tbe  middle  of  the  stream — were  improperly 
constructed,  or  that  there  was  a  defect  In  the 
bridge  wbldk  would  bare  been  disclosed  by 
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any  Inspection  that  might  have  been  made 
by  the  defendant,  or  that  the  defendant  knew, 
or  ought  to  bare  known,  that  the  condition 
of  the  bridge,  or  any  part  thereof,  .was  de- 
fective. It  was  also  shown  by  the  CTldence 
that  by  the  collapse  of  the  bridge  the  plain- 
tiff suffered  serious,  and  possibly  perma- 
nent, Injuries. 

Upon  the  conclusion  of  the  evidence  the  de- 
fendant Interposed  a  demurrer  to  the  evi- 
dence, which  was  sustained,  and  Judgment 
entered  for  the  defendant,  to  wblch  the  plaln- 
Uff  duly  excepted. 

Within  the  statutory  time  plaintiff  duly 
moved  for  a  new  trial,  which  was  o;Terruled 
and  excepted  to,  and  to  reverse  said  Judg- 
ment this  proceeding  In  error  is  prosecuted- 

The  only  error  assigned  In  the  trial  of  the 
cause  Is  that  the  court  erred  In  sustaining  a 
demurrer  to  the  evidence  of  the  plaintiff 
and  rendering  Judgment  for  the  defendant. 

[1,2]  In  order  to  entitle  plaintiff  to  recov- 
er, the  burden  Is  upon  him  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  negli- 
gence averred  and  proved  was  the  proximate 
cause  of  the  Injury ;  and  this,  .we  think,  he 
has  clearly  failed  to  do. 

"In  every  case  involving  negligence,  three 
elements  are  essential  to  constitute  actionable 
negligence,  when  the  wrong  charged  is  not  will- 
fully and  ioteutionally  done,  viz.:  (1)  The  ex- 
istence of  a  duty  on  the  part  of  the  master  to 
protect  the  servant  irom  injury ;  (2)  the  fall- 
ore  of  the  master  to  perform  that  duty ;  and  (3) 
injary  to  the  servant  approximately  lemlting 
from  such  fitflure.  *  *  *  WIfen  tlwae  ele- 
ments are  brought  together,  they  unitedly  con- 
stitute actionable  n^ligence,  and  the  absence  of 
any  one  of  these  elements  renders  the  complaint 
liad,  or  the  evidence  insufficient."  Midland  Val- 
ley R.  B.  Co.  V.  Williams,  42  Okl.  444,  141  Pac 
U03,  29  Cyc.  419;  St  L.  &  S.  F.  R.  R.  Co. 
V.  Snowden,  48  Okl.  115,  149  Pac.  1083 ;  C, 
B.  I.  &  P.  Ry.  Co.  Foltz,  64  Okl.  556,  154 
Pac  519 ;  C.  R.  I.  ft  P.  Ry.  Co.  t.  Nagle,  55 
Okl.  235.  164  Pac.  667. 

"The  doctrine  of  res  ipsa  loquitur  does  not 
apply  between  master  and  servant."  M.,  O. 
&  Q.  Ry.  Co.  T.  French,  62  Okl.  222.  152  Pac. 
591;  M.,  O.  &  G.  Ry.  Co.  v.  West,  50  Okl. 
521,  151  Pac.  212;  St.  L.  &  S.  F.  Ry.  Go. 
v,  Clampitt,  55  Okl.  GS6,  154  Pac.  40. 

In  iSolts  V.  Southwestern  Cotton  Oil  Co.,  28 
Okl.  700,  115  Pac.  776,  Judge  Turner,  speak- 
ing for  this  court,  adopts  what  Is  said  by  the 
Supreme  Court  of  the  L'nited  States  In  Pat- 
ton  V.  Texas,  etc,  Co.,  179  U.  S.  658,  21  Sup. 
/Ct  275,  4S  L.  Ed.  3G1,  In  whldh  case  that 
court  said: 

"The  fact  of  accident  carries  with  it  no 
presumiition  of  negligence  on  the  part  of  the 
employer,  and  it  is  an  affirmative  fact  for  the 
injured  employ 6  to  establish  that  the  employer 
has  beeii  guilty  of  negligence.  *  *  *  It  Is 
not  sufficient  for  the  cmployfi  to  show  that  the 
employer  may  havn  been  guilty  of  negligence; 
the  evidence  must  point  to  the  fact  that  he  was. 
*  *  *  If  the  employ^  is  unable  to  adduce  sof* 


(OU. 

fident  evidence  to  show  negligence  on  file  part 
of  the  employer,  it  is  only  one  of  tlw  many 
cases  in  wlildi  the  plaintiff  fails  in  Us  tcsti- 
mony.** 

[S,  4]  It  is  true  that  the  expert  evidence  In* 
troduced  on  the  trial  and  whidi  is  T^ncontra- 
dlcted  shows  that  the  use  of  relnforce- 
ments  in  the  construction  of  piers  would  en- 
able the  building  of  smalter  piers  of  equal 
strength  of  those  not  reinforced;  but  the 
size  of  piers  in  question  is  not  shown,  nor 
Is  there  any  evidence  whatever  to  show  that 
the  said  piers  and  abutments  were  impri^r- 
ly  ctmstructed  or  insufficient  in  size,  other 
than  the  said  latent  defect  In  said  pier  os 
abutment  on  the  north  side  of  the  river.  It 
Is  not  only  pleaded,  but  the  evidence  sus- 
tains the  plea,  that  the  defect  was  a  latent 
defect,  and  If  the  defect  iu  the  north  pier  of 
the  bridge  be  admitted  to  be  the  cause  of  the 
destmctltn  of  the  bridge — whidi  we  do  not 
hold — there  was  no  eridoioe  Uiat  each  latoit 
defect  could  have  been  discovered  by  prop^ 
inspection,  or  that  the  defendant  liad,  or  by 
the  use  of  ordinary  care  and  diligence  would 
have  liad,  knowledge  of  any  defect  in  tibe  ood- 
atraction  of  any  part  <MC  aald  bridge. 

"A.  master  is  not  liable  for  injniies  reaultlng 
to  a  servant  by  reason  of  latent  defects  of 
which  he  was  ignorant,  and  which  conld  not  be 
discovered  In  the  exercise  of  reasonable  care 
and  diligence."  26  Cyc  1146e.  and  the  many 
authorities  therein  cited. 

"The  proposition  that  an  inspection  of  ap- 
pliances would  have  discovered  the  defect  is 
an  affirmative  one  to  be  shown  by  the  evidence, 
and  the  burden  of  proving  it  rests  upon  bim 
who  asserts  it."  Oolfax  Coal  ft  Mining  Co. 
V.  Adolpfa  J'ohnson,  62  IB.  App.  88S. 

If  it  be  admitted  tbxt  the  accidoit  was  not 
due  to  an  act  oi  Ood,  as  pleaded  by  the  de- 
fendant, whlcSi  we  deem  unnecessary  to  de- 
termine, and  that  the  declaratiao  of  tbe  vice 
principal  ta  the  plaintiff  that  the  bridge  was 
safe  relieved  the  plaintiff  from  the  assump- 
tion of  the  Tlak  indd^t  to  his  going  upon  the 
bridge  and  from  being  gnilty  of  ctrntrUmtory 
negligence— quwtlons  whldi  we  deem  mmec- 
essary  to  determine— :we  are  unable  to  say 
that  the  defendant  was  guilty  of  actionable 
negligence. 

We  are  of  the  opinion  that  the  court  prop- 
erly sustained  the  demurra*  to  the  evidence^ 
and  that  this  cause  should  be  affirmed. 

PER  CURIAM.  Adopted  hn  whole. 

On  Rehearing. 

PER  CURIAM.  Upon  consideration  of  the 
ai^rumenta,  briefi,  and  rectvd  in  tills  case,  it 
is  tbe  <^lnIon  of  the  court  tiw  cause  was 
propeiiy  disposed  of  in  tbe  (fdnlon  prepared 
by  Commissioner  GOIjLIBR  and  filed  Octo- 
ber 31,  1916. 

Therefore  the  opinion  la  adhered  to,  and 
the  Judgment  of  tbe  lower  court  afflrped. 
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BAILEY  T.  BANS  OF  HEBKEB. 
(No.  10163.) 

(Supreme  Court  of  Oklahoma.    Oct  7,  1910. 
Behcarinff  Denied  Not.  4,  1919.) 

(Byllahits  hjf  the  Court.) 
hiSVtkS.  AKD  ESBOB  «=9638— DlBUISSAX.,  OABE- 

MADC  nor  BBownra  iibst  obdib  ob  judo- 

ME  NT. 

A  case-made  whldi  does  not  contain  a  copy 
of  any  Judgment  or  final  ordw  rendered  by  tlie 
trial  court,  -and  which  fails  to  affirmatively 
ahow  that  any  order  was  rendered  by  the  trial 
Qoart,  preaenta  nothiof  that  may  be  reviewed 
by  the  Snprame  Court,  and  uiton  motion  of  the 
appellee  to  diamisa  for  said  reasoB,  when  ap- 
I>el]ant  makea  no  effort  to  amend  or  correct 
said  case-made,  the  api>eal  will  be  dismissed, 
t 

Appeal  from  District  Ooart,  Uacoln  Goun- 
ty ;  Ohaa.  B.  WUson,  Jr.,  Judge. 

Action  between  Ifary  Elizabeth  Bailey  and 
the  Bank  of  Meeker.  Judgment  for  the  lat- 
ter, and  the  former  appeals.  Dtsmiased. 

Cox  &  Cox,  of  Chandler,  for  plalnttfl  in 
error. 

Mark  GU>ode,  of  Shawnee,  for  defendant  in 
error. 

HcNiEn:m  J.  The  idalntlff  in  error  at- 
tempted to  appeal  by  case-made.  The  case- 
made  contains  no  Judgment  of  the  court, 
but  simply  a  statement  that  the  Judgment 
would  be  for  plaintUC.  There  is  a  motion 
for  a  new  trial,  but  there  is  no  mention  of  the 
motion  for  new  trial  being  overruled  by  the 
trial  court.  The  case-made  does  contain 
what  purports  to  be  a  copy  of  entries  made 
on  the  appearance  docket  by  the  court  clerk 
which  discloses  that  a  Journal  entry  of  Judg- 
ment was  filed,  and  the  motion  for  new  trial 
overruled,  but  the  Journal  entry  of  Judgment, 
nor  the  order  of  court  In  overruling  the  mo- 
tion, is  not  made  a  part  of  case-made. 

The  defendant  in  error  filed  a  motion  to 
dismiss  the  appeal  for  the  reason  that  no 
copy  of  the  Judgment  is  included  In  the  case- 
made.  Second.  That  the  case-made  does  not 
disclose  that  any  Judgment  or  order  was  en- 
tered overruling  the  motion  for  new  trial. 
Third.  That  the  case-made  does  not  show  or 
Include  any  order  made  by  the  court  or  Judg- 
ment extending  the  time  in  which  to  make 
and  serve  case-made.  Fourth.  That  the  case- 
made  was  not  filed  within  six  months  from 
the  time  of  the  rendition  of  the  judgment 
complained  of. 

The  plaintiff  In  error  has  not  attempted  to, 
or  made  application  to,  correct  the  record  to 
Include  copies  of  the  Judgment  rendered  in 
the  case-made.  Under  the  rule  adopted  by 
this  court  in  the  case  of  Olentlne  v.  Powell, 
23  OkL  363,  100  Pa&  656;  Mobley  v.  Chicago, 
R.  I.  &  P.  By.  Co.,  44  Okl.  788,  145  Pac.  321, 
wherein  the  court  stated: 
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"Where  the  case-made  to  be  reviewed  by  this 
court  fai^  to  show  that  a  Jadgment  or  final  or- 
der was  rendered  by  the  trial  court  or  fails  to 
contain  a  copy  of  such  Judgment  or  final  or- 
der, anch  ease-made  preaents  nothing  to  this 
court  for  review  and  cannot  be  eDnaldered." 

For  the  reasons  stated,  tbe  appeal  will  be 
dismissed. 

OWEN,  C.  J.,  and  RAINBT,  KANE,  JOHN- 
SON, PITOHFOBD,  and  filGQINS,  JJ.,  con- 
cur. 


TATLOB  T.  FBEEMAN,  Judge.   (No.  10249.) 

(Supreme  0>urt  of  Oklahoma.   Oct  21,  1919.) 

(Sylldbut  hy  the  Court.) 
PBOHiBmon  <8=3(2>— Will  hot  lie  fob  kb- 

BONEOUS  application  OF  LAW  TO  FACTS. 
Where  an  inferior  court  has  jurisdiction 
of  the  subject-matter  and  the  parties  to  an 
action,  and  an  appeal  will  lie  to  tbe  Supreme 
Court  from  tbe  order  of  said  infcnor  court, 
prohibition  will  not  issue,  though  the  trial  court 
may  make  an  erroneous  appli^tion  of  the  law 
in  the  detennlnatlon'  of  the  iaanes  therein. 

Original  petition  tat  writ  of  prohibition  by 
Joe  T.  Taylor  against  W.  F.  Freeman,  Judge 
of  the  Ei^th  Judicial  District,  State  of 
Oklahoma,  sitting  in  Carter  county.  Denied. 

Champion  &  George  and  Moore  &  West,  all 
of  Ardmor^  for  plaintiff. 

OWEN,  C.  J.  Taylor  filed  an  original  pe- 
tition In  this  court,  praying  writ  of  prohibi- 
tion against  Hon.  W.  F.  Freeman.  Judge  of 
the  district  court  of  Carter  county,  to  pro- 
hibit sucb  Judge  from  granting  or  consider- 
ing a  motion  for  an  order  directing  the  coun- 
ty clerk  and  secretary  of  the  county  election 
board  to  produce  the  records  In  their  posses- 
sion of  an  election  held  in  certain  precincts 
in  Carter  county,  together  with  the  ballot 
boxes  and  poUbooks  of  such  election  to  be 
examined  In  open  court,  in  an  election  con- 
test pending  in  such  court,  and  to  whlcSi  con- 
test Taylor  was  a  party. 

The  principal  reasons  urged  for  this  writ 
of  prohibition  are:  That  the  petition  in  the 
election  contest  failed  to  state  a  cause  of  ac- 
tion against  Taylor;  and  that  the  district 
court  was  without  Jurisdiction  to  grant  the 
relief  sought  to  he  obtained  by  the  motion. 

It  at>pearing  the  court  had  Jurisdiction  to 
try  the  election  contest,  and  Jurisdiction  of 
the  parties,  the  writ  of  prohibition  must  be 
dolled  under  authority  of  Harrnh  v.  Oldfleld, 
171  Pac.  330.  where  it  was  said: 

"Where  an  inferior  court  has  jurisdiction  of 
the  subject-matter  and  the  parties  to  an  action, 
and  an  appeal  will  lie  to  the  Supreme  Court 
from  the  order  of  said  inferior  court,  prohibi- 
tion will  not  issue,  though  the  trial  court  may 
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make  an  erroneona  applicatkiD  of  tiie  law  in 
th«  deterralnation  of  the  imuet  therein." 

The  writ  of  prohibition  la  denied. 

PITCHIiXiRD.  HcNEILLh  HIGOINS.  and 
BAILEY,  JJ.,  concur. 


MILLER  et  aL  T.  KIHUEL  et  al.  (No.  10855.) 

(Snpreme  Coart  of  Oklahoma.   Sept.  30,  1918. 
Rehearing  Denied  Not.  4,  1919.) 

(SvlUibiu  by  th0  Vourl.) 

1.  Appeaz.  and  bbbob  4=>1009(4)— Dbcseb 
conclubitk  ttnless  aoaikst  weight  07  xti- 

DENCB. 

Id  an  eqnitable  action,  the  judgment  of  the 
trial  court  will  not  be  set  aside  nnleaa  it  ia 
dearly  acalnst  the  wdght  of  the  evidence. 

2.  COITTBAOTB  4s>10(l)— BaSID  OH  ObNOD* 
EBATIOn  ROT  II!ITAI.n>  WO»  WANT  OW  UO- 
TUAI.ITT. 

Wbra  there  la  an  agreement  founded  on  a 
cwuideratlon,  It  iA  not  invalid  for  want  of 
mntnalltj  becaoae  one  party  liaa  an  option  while 
the  otiier  liaa  not;  or,  in  other  words,  because 
it  is  oblltatory  on  one  and  optional  with  the 
other. 

3.  Vbrdob  ahd  fubcbasbb  ^18(1)— OPTioir 

TO  PtlBCHASE  BASED  ON  ADEQUAn  OOWSID- 
EBATIOn. 

flOO  is  an  adequate  condderation  for  an 
option  to  purchase  within  six  months  an  un- 
divided one-half  interest  in  a  tract  M  land  for 
f30,00a 

4.  Dbeob  4^231(1)— Etxoehoi  to  bdstain 

JUDQUEHT  rOB  OEAHTEB  Xlf  SUIT  TO  CANCEL 
DEED. 

BTidence  in  th!a  case  examined,  and  the 
Judgment  of  the  trial  court  hold  not  to  be  dear- 
ly against  the  weight  therail^ 

Error  from  District  Court,  Oredc  Cowty ; 
Mark  L.  Bozarth,  Judge. 

Action  by  Ambrose  Miller  and  another 
against  J.  D.  Klmmd  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed. 

W.  H.  Kornegay,  of  Vinlta,  and  O.  N.  Si- 
mon, of  Tulsa,  for  plaintiffs  in  error. 

Carroll  &  Mason  and  A.  B.  Honnold,  all  of 
Tolsa,  for  defendants  In  error. 

RAINET,  J.  On  July  2,  1914,  for  and  In 
consideration  of  tbe  sum  of  $100  to  him  In 
cash  paid,  Ambrose  Miller  executed  to  J. 
D.  Kimmel  an  option  to  purchase,  wltbin 
Ax  months  for  $30,000,  an  undivided  one- 
balf  interest  in  Miller's  allotment  of  land 
in  Creek  county,  Okl.,  and  on  the  7th  day  of 
November  of  the  same  year  Ambrose  Miller 
and  Alice  Miller,  tils  wife,  conveyed  to  the 
said  J.  D.  Klmmel  an  undivided  one-fourth 


Interest  In  and  to  the  same  land.  On  June 
21,  1917,  thereafter,  Ambrose  Miller  and 
Alice  MlUer,  as  plaintiffs,  instituted  tbls 
action  against  J.  D.  Klmmel  to  cancel  and 
set  aside  and  dedare  null  and  void  said  deed. 
R.  H.  Fitzgerald,  F.  E.  Stephens,  and  Fred 
S.  Cllotcm  were  also  made  parties  defoid- 
ant  in  that  action.  The  plaintiffs.  In  their 
petition,  in  substance,  alleged  that  tbe  plain- 
tiff Ambrose  MlUer  was,  at  tbe  time  of  the 
transactions  had  with  the  defendant  Klmmel, 
and  had  many  years  prior  thereto  been,  a 
confirmed  drunkard;  that  plaintiff's  land 
had  become  very  valuaUe,  bat  that  throngb 
^lie  long  use  of  Intoxicating  liquors  bis  mind 
lad  become  so  weakened  that  he  did  not 
appreciate  the  vnlue  of  money  or  property, 
and  he  would  sign  anything  for  any  cme  in 
whom  be  had  ctmfldence,  pr  to  get  money  or 
whisky;  that  tbe  defendant  Klmmel  knew 
the  .value  of  said  land,  knew  the  weakness  of 
Ambrose  Miller,  bad  gained  bis  confidence, 
and  through  drink  and  Intoxicating  liquors 
bad  secured  tbe  six  months'  option  to  buy 
tbe  Isnd  at  tbe  price  above  stated ;  that 
thereafter,  for  the  jmrpose  of  securing  the 
laud  for  nothing,  tbe  said  Kimmel  entered  In- 
to a  conspiracy  with  Fred  S.  01nt<m  to  se- 
cure an  Interest  in  Miller's  allotment,  and, 
as  a  result  thereof,  procured  the  signatures 
of  tbe  plaintiffs  to  a  deed  and  contract  for  &n 
undivided  one-fourth  lnt««8t  in  said  land ; 
that  at  tbe  time  of  procuring  said  deed  the 
said  plaintiff  was  in  an  intoxicated  condi- 
tion; and  Uiat  bis  intellect  and  mind  were 
so  weakraied  through  the  use  of  Intoxicating 
liquors  that  he  did  not  know  what  he  was 
doing  or  what  he  was  about  It  was  further 
sliced  that  Klmmel  had  convey^  some  in- 
terest to  FltEgerald  and  Stephens,  and  that 
tb^  had  knowledge  of,  or  with  the  exercise 
of  due  diligence  could  have  ascertained,  the 
circumstances  under  which  Klmmel  obtained 
his  title.  It  Is  also  alleged  that  Fred  S. 
Clinton  claimed  borne  right,  title,  or  interest 
In  and  to  tbe  land.  The  prayer  was  for  a 
cancellation  of  the  contract  and  deeds  of  rec- 
ord and  for  a  Judgment  decredbg  the  title 
to  be  in  the  plaintiff,  and  for  an  accounting. 

The  defendant  Clinton  did  not  file  an  an- 
swer. Tbe  defendants  Klmmel,  E^tagerald, 
and  Stephens,  by  way  of  answer,  admitted 
that  Ambrose  Miller  was  a  member  of  the 
Creek  Nation  of  one-eighth  Indian  blood,  ac- 
cording to  tbe  enrollment  records;  that  tbe 
land  in  controversy  was  bis  allotment;  that 
on  or  about  July  2,  1914,  tbe  defendant  Kim- 
mel secured  from  the  plaintiff  a  six  months* 
option  to  buy  a  one-balf  interest  In  the  land 
for  $30,000,  said  conveyance  to  be  subject  to 
the  prior  oil  and  gas  lease  on  ^atd  lands  then 
owned  by  C.  B.  Schaeffer;  that  thereafter 
the  plaintiffs  executed  to  the  defendant  Klm- 
mel a  warrouty  deed  for  an  undivided  one- 
fourth  Interest  In  the  land ;  that  said  deed 
was  made  subject  to  tbe  prior  oil  and  gas 
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leases  tbereon;  that  the  oonalderatlon  fori 
the  ezecaticoi  <tf  said  deed  morlng  from  the  ■ 
defendant  Klmmti  to  the  pUilntlfl  was  the 
defendant  Klmmd's  qultclalmlx«»  rdeaslttg.  | 
and  rellnqnlBhing  his  option  on  the  premises, 
as  evidenced  by  a  written  cmtnct  of  July  2, 
1914,  and  the  farther  consideration  of  $12,600, 
which  was  to  be  paid  plaintiffs  by  caustng 
to  be  paid  over  and  delivered  to  them  tbe 
one-eighth  part  of  all  proceeds  of  all  royal- 
ties accruing  upon  said  <Al  and  gas  mining 
lease.  The  defendants  denied  that'  the  de- 
fendant Klmmel  drew  all  the  royaltfes  from 
said  land,  bnt  allied  that,  nnder  the  terms 
of  tbe  written  agreement  between  the  plain- 
tiffs and  the  defendant  Klmmel,  one-eighth  of 
the  royalties  was  paid  to  the  plaintiffs  until 
March  28,  1916,  at  which  time,  at  the  special 
request  of  tbe  idalntlff  Ambrose  MUler,  de- 
fendant Klmmel  drew  one*f«urfh  of  said 
royalties,  and,  in  accordance  with  bis  con- 
tract with  tbe  plaintiffs,  promptly  and  im- 
medlately  paid  over  to  the  plaintiffs  one- 
half  of  the  royalties  so  received  by  him,  and 
that  up  to  the  time  of  bringing  this  action 
tbe  defendant  Klmmel  had  received  and 
retained  for  himself  and  the  d^endants 
Pitsgerald  and  St^hraia  abont  $7300.  and 
that  a  like  amonnt  of  royalties  bad  been 
paid  to  and  received  by  the  plaintiffs.  The 
answer  also  admitted  that  Klmmd  dniy  con- 
veyed to  the  defendants  Fitzgerald  and  Ste- 
phens an  undivided  one-sixteenth  interest  in 
and  to  the  lands  described  In  the  petition. 
Tbe  answer  farther  denied  that  either  Paid 
Clinton  or  Fred  3.  Clinton  ever  acted  as 
the  agent  of  J.  D.  Klmmel  or  of  d^end- 
ants  Fitzgerald  and  SteiAens;  denied  that 
Klmmel,  or  any  of  the  answering  defend- 
ants, ever  entered  Into  any  conspiracy 
with  Paul  Clinton  or  Fred  S.  Clinton,  or 
any  other  person  or  persons,  to  secure  tlie 
warranty  deed  above  mentioned.  They  ei- 
pressly  denied  that  any  of  said  Instruments 
were  procured  through  fraud,  or  without 
consideration,  or  by  tbe  exercise  of  any  un- 
due Influence  by  any  of  them,  and  denied  that 
Ambrose  Miller  was  so  weakened  In  mind 
that  he  did  not  fully  comprehend  the  effect 
of  his  contract  with  defendant  Klmmel,  and 
alleged  that  at  all  times  during  the  trans- 
actions be  folly  comprehended  and  under- 
stood tbe  force  and  effect  of  said  instru- 
ments. They  further  speclflcally  denied  the 
affirmative  allegations.  In  plaintiffs'  petition, 
except  those  which  were  admitted.  Tbe  an- 
swer further  alleged  that  the  plaintiffs  were 
guilty  of  laches,  for  the  renstai  that,  though 
plaintiffs  understood  and  comprehended  the 
facts  attending  the  erecutlMi  and  delivery 
of  said  deed  and  contract,  they  did  not  make 
any  demand  upon,  or  Indicate  to,  said  defend- 
ants any  desire  or  Intention  to  rescind  said 
contracts  and  deed  witliin  a  reasonable  time ; 
that  they  had  ratified  the  same,  Iwth  directly 
and  Indlrectl}',  and  asked  that  tbe  plaintiffs' 
cause  of  action  be  dismissed  at  their  coi^ 
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By  way  of  amended  vej^j  plaintiffs  alleged 
that  O.  R.  Howard  was  In  a  conspiracy  yrtth 
defendants  to  obtein  the  plaintiff's  allot- 
ment, and  tbat  the  transaction  by  which 
Howard,  the  Clintons,  and  Klmmel  <Atained 
an  Intereat  in  said  allotment  were  all  part  of 
one  transaction,  and  that  eadi  dQ>ended  and 
vras  c<»dlti(Hied  upon  the  other. 

The  cause  was  tried  to  the  court,  without 
a  Jury,  and  at  the  conclusion  of  the  trial  the 
court  made  the  following  findings  ot  fact  and 
conclusions  of  law: 

"Tbe  court  finds  that  at  tbe  time  tbat  J.  D. 
Kimmet  obtained  hto  optioD  to  purchase  the 
lands  in  cwitroveny  from  Ambrose  Miller  In 
so  far  as  the  craiBlderation  is  concerned  as  ap- 
pears from  the  testimony  In  this  case  it  was 
sufficient  and  said  option  was  valid  and  binding 
upon  the  parties  thereto  for  the  term  tbat  It 
was  to  run ;  that  at  the  time  of  executing  said 
option  Ambrose  Miller  was  in  a  poeition  and 
coodltion  to  kaow,  and  did  know,  the  conse- 
quences of  his  acts. 

"The  court  finds  that  at  tbe  time  the  defend- 
ant J.  D.  Klmmel  releaaed  bis  option  ud  r»- 
edved  a  considcratloK  ther^!or  the  sum  of  $1,- 
000.00  and  en  nndivlded  one-fourth  interest  in 
tbe  land  in  controversy  that  said  land  had  in- 
creased materially  in  value  subsequent  to  taking 
the  option,  and  tbat  the  increase  in  value  was 
an  adequate  consideration  for  tbe  execution  of 
said  deed  from  Ambrose  Miller  and  wife  to  J.  D. 
Kimmel  conveying  an  undivided  one-fourtb  in- 
terest in  tbe  premises;  that  at  tbe  time  said 
oouveyancea  were  made  plaintiff  Ambrose  Hillear 
knew  and  apprehended  Us  acts  and  was  familiar 
Willi  the  terms  and  conditions  oodea  which  said 
transactions  were  had  as  evidenced  by  corre- 
spondence introduced  in  evidence  which  took 
place  soon  after  said  transactions  were  made  in 
which  the  said  Ambrose  Miller  directed  the  pay- 
ment of  the  royalty  Intiresta  according  to  the 
terms  as  agreed  upon  between  him  and  Kimmel ; 
that  the  said  HUler  accepted  the  n^altlea  nnder 
the  terms  of  tbe  conveyances  bad  between  liim 
and  Kimmel  during  aU  the  time  from  tbe  time 
of  the  execution  of  said  deed  np  and  until  just  a 
short  time  before  the  filing  of  this  suit  which 
covered  a  long  period  of  time  after  he  had  been 
cured  from  the  drink  habit  and  at  a  time  which 
the  testimony  showa  condusirely  that  he  was 
competent  to  transact  his  own  business. 

"The  court  further  finds  that  no  conspiracy 
eziated  as  between  the  defendants  J.  D.  Kim- 
mel, F.  E.  Stapfaens,  snd  B.  H.  Fltsgerald,  and 
Fred  Clinton,  Paul  Clinton,  and  O.  B.  Howard 
to  defraud  the  plaintiff  Ambrose  Miller  in  this 
transaction;  that  the  conveyance  made  to  Klm- 
mel by  Ambrose  Miller  was  separate  and  apart 
from  the  Iloward  and  Clinton  transactions  with 
Ambrose  Miller  and  was  free  from  any  taint 
of  fraud  between  Ambrose  Bliller  and  J.  D. 
Kimmel. 

"The  conrt  finds  there  was  no  relation  of  con- 
fidence existing  at  tbe  time  of  procuring  the 
deed  betwew  Kimmel  and  Ambrose  Miller. 

"Tbe  court  finds  that  plaintiff  Ambrose  Miller, 
for  a  number  of  years  prior  and  up  unto  the 
'  transaction  of  the  conveyances  heroin  referred 
,  to  and  subsequent  thereto,  was  addicted  to  tbe 
drink  habit;  that  he  had  been  placed  in  a  hospi- 
I  tal  at  one  time  at  Cusblng,  and  Dr.  Duke's 
I  Sanitarium,  at  Guthrie,  and  tlie  Keely  Institute, 
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at  Kansas  (Sty,  for  treatmentB  for  the  liquor 
habit,  but  th&t  his  mind  waa  not  so  affected  or 
clouded  by  drunkenness  that  he  did  not  under- 
stand  bnainess  transactions  and  was  thoroughly 
conversant  with  the  terms  of  the  conveyances 
at  the  time  they  were  executed  as  complained 
of  in  this  action. 

"Fbe  court  does  not  find  It  necessary  to  an- 
swer plaintiffs'  request  for  spedal  findings  nm- 
tiooed  in  No.  5  and  ending  with  No.  13  for  the 
reason  the  court  found  that  there  was  no  col- 
lusion or  fraud  practiced  between  J.  D.  Kimmel, 
Paul  Clinton,  Fred  S.  Clinton,  and  O.  R.  How- 
ard SB  against  the  plaintiff  Ambrose  Miller. 

"The  court  finds  that  the  issues  in  this  case 
are  with  tlie  defendants  J.  D.  Kimmel,  F.  EK 
Stephens,  and  B.  H.  FitiveraU,  and  against  ths 
pUintlfl  AmbtDse  UUler/' 

Counsel  for  plaintiffs  requested  the  court 
to  make  IS  special  flndings  of  fact  The 
court  made  findings  in  respcmse  to  ttie  first, 
second,  third,  foartb,  and  thirteenth  re- 
quests, but  found  It  onnecesaary  to  answer 
plaintiffs'  requests  for  oQkt  special  flndlngs, 
tor  the  reasoi  stated  in  the  g«sierax  flndlngs. 

[1,4]  l%ls  being  an  eqaitaUe  action,  we 
have  cnrefullj  examined  the  record,  weighed 
the  evidence,  and  are  of  the  oiHnion  that  the 
flndlngs  of  fact  of  the  trial  court  are  not 
only  not  clearly  asalnst  the  weight  of  the 
evidence,  but  axe  in  accord  with  the  prepon- 
derance thereof.  Scho(^  v.  Fiah,  45  010. 
12, 144  Paa  684 ;  Crump  v.  Tjtnham,  168  Pac. 
48.  While  the  evldHkce  shows  ttiat  the  plain- 
tiff Ambrose  Miller,  about  the  time  and  prior 
to  the  transactiims  complained  of,  was  fre- 
quently drunk,  and  at  such  times  his  aUUty 
to  transact  business  was  ^paired,  It  also 
shows  that  he  was  not  always  drunk,  but 
was  a  periodical  drunkard,  and  the  testimony 
of  a  numbn  of  plaintiffs'  witnesses,  as  well 
as  that  of  the  defendants,  is  to  the  effect  that 
vrhea  sober  he  fully  comprehoided  the  nature 
of  his  transactions  and  understood  what  he 
was  doing.  Many  letters  written  by  him 
(some  In  bis  own  himdwrlting)  were  Intro- 
duced in  evidence,  which  sui^rt  the  Judg- 
ment of  the  trial  court  that  his  mind,  al- 
^  though  impaired,  was  not  Impaired  to  the 
extent  that  be  did  not  thoroughly  under- 
stand the  nature  of  his  transactlCHis  and  the 
consequences  of  his  acts.  On  the  contrary^ 
these  lette(B  and  other  evidence  show  that  he 
had  a  bright  mind  and  that  he  thoroughly 
understood  these  transactions.  The  great 
weight  of  the  evidence  Is  to  the  effect  that 
at  the  time  plaintiffs  signed  the  option  and 
executed  the  deed  and  contract  Miller  was 
not  intoxicated,  and  that  be  thoroughly  un- 
derstood what  he  was  doing.  The  evld^ce 
also  shows  that,  at  the  time  the  option  was 
secured  for  flOO  to  purchase  an  undivided 
one-fourth  interest  in  the  land  for  $30,000, 
the  $30,000  was  equal  to,  if  not  In  excess 
of,  the  true  value  of  the  one-half  Interest  in 
the  land. 

[2,  t]  But  counsel  for  plaintiffs  contend 
that  OS  a  matter  of  law  the  $100  ccmsldera- 


tion  tot  the  option  was  Inadequate  and  was 
so  small  as  to  eonstltnte  of  Its^  a  badge  of 
fraud,  and  assert  that,  there  b^big  no  ade- 
quate consideration,  the  omtract.  bdng 
optional  OS  to  one  ot  the  parties  thereto,  Is 
optional  OS  to  bo^  In  Bich  v.  Don^bey  et 
al.,  1T7  PsA  86,  this  court,  qieafcinf  Uirosgh 
Mr.  Justice  Mll^,  said: 

"StricUy  speaking,  a  unilateral  contract  is 
one  in  which  there  Ib  a  promise  on  one  side  only, 
the  consideration  on  ths  other  Bide  being  execut- 
ed. Evidently  the  term  was  not  used  in  that 
sense  by  the  trial  court,  for  sacfa  oontracto  are 
not  vt^,  but  are  equally  as  valid  as  Ulateral 
contracts,  consisting  eolely  of  mutnal  promiaa 
to  do  some  future  act.  in  -wliich  the  considera- 
tion of  the  promise  of  one  party  Is  a  promise 
on  the  part  of  the  other.  The  term  'unilateral' 
is  often  used  to  express  absence  of  mutuality. 
Id  the  ease  of  contracts  made  up  solely  of 
mutual  promissB,  each  the  consideration  for  the 
other,  where  the  promises  of  one  party  axe  so 
expressed  as  not  to  be  abaolutdy  Unding  on 
him,  but  to  be  performed  c^ily  if  such  party  ao 
wills,  or  a  promise  on  hot  one  side  and  no  con- 
sideration therefor,  the  one  who  makes  the 
absolute  promise  in  the  one  case,  or  the  sole 
promise  in  the  other,  Is  not  bound  to  perform. 
The  reason  sometimes  given  la  that  the  contract 
is  unilateral,  or  void  for  the  want  of  mutuality. 
The  real  reason  is  that  there  is  not  a  aofficiait 
co&Blderation  for  the  promise  'Gonudcratioa 
is  essential;  mutuality  of  obligation  is  not,  un- 
less the  want  of  mutuality  would  leave  one  par- 
ty without  a  valid  or  available  consideration 
for  his  promise.'  6  R.  C.  L.  686.  Therefore, 
what  the  trial  court  no  doubt  meant  was  that 
the  lessee  neither  gave  nor  made  a  landing 
promise  of  anything  of  value  for  the  grant 
the  right  to  explore  the  land  and  produce  the 
oU  or  gas.  If  any  found  thereon.  In  other 
words,  that  there  was  not  a  sufficient  crasidera- 
tion  for  the  grant.   In  this  the  court  erred. 

"It  is  provided  by  Btatute  in  this  state  that  a 
written  instrument  is  presumptive  evidence  of 
a  consideration.  Section  934,  Rev.  Laws  1910. 
Also,  that  the  burden  of  showing  a  want  of 
consideration  lies  with  the  party  stirkinr  to  in- 
validate it." 

In  13  Corpus  Juris,  p.  836»  the  author  of 

the  text  says: 

"When  there  is  em  agreement  founded  on  a 
consideration.  It  is  not  invalid  for  want  of 
mutnality  iMcaose  one  party  has  an  option  while 
the  other  has  not,  or  in  other  words  because  it 
is  oUigatory  on  one  and  optional  with  the  oth- 
er. Hence  wont  of  mutuality  cannot  be  set  up 
as  a  defense  by  the  party  who  has  received  the 
benefit  simply  because  it  was  left  optional  with 
the  other  party  as  to  whether  he  would  enforce 
his  right,  and  the  option  to  relinquish  a  right 
acquired  under  a  contract  will  not  render  it 
unilateral.  An  option  founded  on  a  considera- 
tion is  a  nnilateral  agreement  binding,  from 
the  date  of  its  execution,  on  the  party  who  ex- 
ecutes it;  and  it  becomes  a  contract  inter  par- 
tes when  exercised  according  to  the  terms.  In 
ouch  a  tranaaction  two  elements  exist:  (1)  The 
offer  on  the  one  side  which  does  not  bcM?ome  a 
contract  until  accepted  upon  the  other,  and 
the 'completed  contract  to  Isave  the  <^Cer  open 
for  a  specified  timh" 
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See,  also,  H^rward  t.  Bradley,  179  Fed.  [ 
825.  102  C.  C.  A.  609;  Johnston  v.  Tripp  (Cj 
C.)  33  Fed.  530;  Watts  v,  KeUar,  58  Fed.  1, 
S  C.  C.  A.  394 ;  Waterman  v.  Waterman  (C. 
C.)  27  Fed.  827;  WUlard  v.  Taj-loe,  8  Wall. 
557,  19  L.  Ed.  501 ;'  Estes  v.  Furlong,  59  111. 
298;  Perkins  T.  Hadsell,  60  lU.  216;  Gnyer 
v.  Warren,  175  111.  328,  61  N.  E.  680 ;  Hayes 
T.  O'Brien,  149  lU.  403,  37  N.  E.  73,  23  U  R. 
A.  565;  Smith's  Appeal,  69  Pa.  474;  Haw- 
ralty  v.  Warren,  18  N.  J.  Eq.  124,  90  Am. 
Dec.  613;  Schroeder  v.  Gemeinder,  10  Nev. 
355 ;  Alple-HttDmelmann  Real  Estate  t.  Spel- 
brink,  211  Mo.  671,  111  8.  W.  480,  14  Ann. 
Gas.  652. 

Therefore,  an  option  contract  based  upon 
an  adequate  consideration  is  not  voidable  on 
the  ground  tbat  one  party  la  bound  and  the 
other  is  not. 

Was  $100  an  adequate  consideration  for 
the  option  contract?  There  are  cases  which 
hold  that  a  nominal  consideration,  such  as 
50  cents  and  $1,  Is  inadequate;  but  the 
weight  of  authority  seems  to  be  that  fl  is 
an  adequate  consideration  for  an  option  to 
run  a  reasonable  period  in  the  absence  of 
fraud  or  undue  influence.  Twenty-five  dol- 
lars has  been  held  to  be  a  sufficient  consider- 
ation for  an  option  to  purchase  real  estate 
within  four  weeks  for  $4,975.  Mueller  v. 
Nortmann,  116  Wis.  468,  93  N.  W.  638,  96 
Am.  SL  Rep.  997;  Guyer  v.  Warren,  176 
IIL  328,  61  N.  E.  580,  In  Guyer  v.  Warren, 
the  consideration  expressed  In  the  option 
was  $1;  the  real  consideration  was  $50  to 
purchase  In  one  year  a  farm  for  $8,000, 
which  was  held  adequate.  The  court  hav- 
log  found  on  sufficient  evidence  that  Mr.  Kim- 
mel  had  not  entered  into  any  conspiracy  to 
deprive  Ambrose  Miller  of  his  land,  that  he 
practiced  no  undue  Influence  on  him,  and  that 
Miner  was  sober  and  knew  what  he  was 
doing  at  the  time  he  and  his  wife  executed 
the  option,  we  are  of  the  opinion  that  $100 
was  an  adequate  consideration  therefor. 

Subsequent  to  the  giving  of  the  option  apd 
at  the  time  of  the  execution  of  the  deed  by 
Miller  and  his  wife  to  the  defendant  Kimmel 
for  the  undivided  one-fourth  interest  in  the 
land,  it  appears  tbat  tliere  was  a  probability 
of  finding  the  Bartlesville  sand  on  Miller's 
land,  which  created  a  demand  for  it  and 
rendered  it,  in  the  opinion  of  pll  men,  much 
more  valuable.  The  surrender  of  the  option, 
then,  certainly  had  a  cash  value  of  several 
thousand  dollars,  and,  in  the  absence  of  fraud 
and  undue  influence,  the  release  of  this 
option,  together  with  the  consideration  to  be 
paid  Miller  out  of  the  oil  royalties,  was  an 
adequate  consideration  In  law  to  support  the 
deed. 

Finding  no  reversible  error  In  the  record, 
the  JudginenI  Is  affirmed. 

All  the  Justices  concur,  except  HARRI- 
SON. J.,  absent,  and  PITOHFORD.  J.,  not 
participating. 
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MISSOURI,  E.  &  T.  RT.  CO.  T.  WOLF. 
(Mo.  9155.> 

(Supreme  Court  of  OUahoma.  Oct.  14,  IBlfi.) 
(SifUabug  Iv  tl^e  Court.) 

1.  NEOLTOEnCE  ^=92— Ez^EMEItTS  IN  OKNEBAI. 

To  constitute  actionable  negligence,  wbera 
the  wrong  is  not  willful  and  intentional,  three 
essential  elements  are  necessary:  (1)  Tbe  ex* 
iatence  of  a  du^  oa  the  part  of  the  defendant 
to  protect  the  plaintiff  from  injury ;  (2)  fail- 
ure of  the  defendant  to  perform  that  duty; 
and  (3)  injury  to  the  plaintiff  proximately  re- 
sulting from  such  failure. 

2.  Negligence  ^=9136(9)— Question  fob  ju- 
ry WBEBE  BEABONABLB  HEN  UIOHT  OUTEB. 

Where  the  evidence  on  the  primary  negli- 
gence of  the  defendant  is  such  that  reasonable 
and  Intelligent  men  might  differ  as  to  the  facts 
and  inferences  to  be  drawn  therefrom,  the  case 
is  one  for  the  jury. 

3.  Railboaus  4^370.  372^)— Case  kequibbd, 
whese  pebfions  on  tbace  mat  be  expected. 

It  is  a  sound  and  wholesome  rule  of  law, 
humane  and  conservative  of  human  Ufs.  that, 
without  regard  to  die  question  whether  the  per- 
son killed  or  injured  in  the  particular  case  was 
or  was  not  a  trespasser  or  a  bate  licensee  upon 
the  track  of  the  railway  company,  the  company 
is  bound  to  exercise  special  care  and  watchful- 
ness at  any  point  upon  its  track,  where  people 
may  be  expected  upon  the  track  in  considerable 
Dumiwrs.  as  where  the  roadbed  is  constantly 
used  by  pedestrians.  At  such  places  the  rail- 
way company  is  bound  to  anticipate  the  pres- 
ence of  persons  on  the  track,  to  keep  a  reason- 
able lookout  for  them,  to  give  mmitig  signals, 
such  as  wUl  apprise  them  of  the  danger  of  an 
approaching  train,  to  moderate  the  speed  of  Its 
train  so  as  to  enable  them  to  escape  Injury; 
and  a  failure  of  duty  in  this  respect  will  make 
the  railway  company  liable  to  any  person  there- 
by Injured,  subject,  of  course,  to  the  qualifica- 
tion that  his  contributory  negligence  may  bar  a 
recovery. 

4.  Raxiaoads  «»876(1)— Cabb  bbquibbd  as 
to  pebsons  on  tback  aoototovid  10  usb  it 

as  pathway. 
Where  deceased  was  walking  along  the  rail- 
road trat^  in  broad  daylight,  in  a  well-settled 
community,  near  but  not  on  a  public  crossing, 
where,  to  the  knowledge  of  the  railway  com- 
pany, the  public  has  been  tor  a  long  time  prior 
thereto  accustomed  to  using  tiie  track  for  tiidr 
own  convenience  as  a  pathway,  and  where  the 
track  was  so  aitnated  that  deceased  might  have 
been  clearly  visible  for  a  considerable  distance 
ahead  of  the  train,  the  duty  rested  upon  the 
railway  company  to  use  such  degree  of  care  for 
the  safety  of  deceased  as  was  commensurate 
with  the  probability  that  some  person  might  be 
nsing  the  track  as  a  pathway,  or,  differently 
stat^,  to  use  reasonable  and  ordinary  care  to 
avoid  injury  to  persons  whose  presence  on  its 
premises  was  known,  or  whose  presence  it  might 
reasonably  have  anticipated;  and  a  failure  to 
use  Buch  care,  resulting  in  injury  and  death  to 
deceased,  will  make  the  railway  company  liable 
therefor. 
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6.  Bauaoads  «e»866(40— Ivmr  to  uaxiisBB 

OR  TRACT. 

Nor  does  tbe  fact  that  the  defendaot  had 
placed  signs  along  its  risht  of  way,  and  band- 
ed out  priuted  cards  to  pedestriaos.  warning  the 
public  against  treapassiDg  thereon,  absolve  it 
from  the  duty  imposed  by  the  custom  of  the 
public  which  had  ripened  Into  a  license,  where 
it  appears  that  do  erldence  was  introduced  that 
the  injured  nan  had  arar  seen  on«  of  tiw  cards, 
and  that  this  custom  of  the  pvUlc  had  contin- 
ued unabated  after  the  placiDK  <A  said  signs  and 
the  giving  out  of  said  cards. 

6.  KbOUOENCB  •»=9l30(25)— PBOXnCATX  CAuas 
QUESTION  FOS  JUBY. 

In  a  suit  for  personal  injuries,  the  qaestion 
of  whether  or  not  defendant's  negligence  is  the 
proximate  cause  of  the  injury  sustained  should 
be  left  to  the  jury,  where  the  evidencft  is  con- 
flicting, or  where  men  of  ordinsry  inteUigencs 
migiit  differ  as  to  the  effect  at  tbe  erldence  on 
such  isane. 

7.  BAILB0AD8  «=»856a),  897(7).  401(1)— Tual 

*     •b»200(1)  —  NiaUOBHOB  —  iHSTSUCTXOIfB  AB 
TO  VEBaOSB  ON  TRACK  HOT  FBEJUDlCZAL. 

Instructions  examined,  and  found  that  no 
material  or  prejodldal  error  has  been  committed 

therein. 

Error  from  Dlatrtct  Court,  Wasbiogton 
County ;  B.  H.  Hudson.  Judge. 

Action  by  Nancy  J.  Wdf  against  the  Mia- 
sonrf,  Kansas  &  Texas  Ballway  Company. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Clifford  U  Jackson,  W.  R,  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plalntia  in 
error. 

A.  O.  Harrison,  of  BartlesvUle.  for  d^end- 
ant  in  error. 

RAINBIT,  J.  This  aetloD  was  commenced 
in  the  district  court  of  Washington  county, 
Okl.,  by  Nancy  J.  Wolf,  widow  of  Charles 
Wolf,  deceased,  to  recover  $10,000  as  dam- 
ages on  account  of  the  death  of  Charles  Wolf, 
who  was  killed  by  being  struck  by  one  of  the 
railroad  company's  trains  near  BartlesvUle, 
Okl..  on  the  26th  day  of  April,  1915.  The 
parties  will  be  dedgnated  as  they  appeared 
in  the  trial  court. 

TtB  mtitlon  states.  In  substance^  that 
about  6  p.  m..  on  or  about  the  26th  day  of 
April.  1915,  the  said  Charles  Wolf  was  walk- 
ing north  on  (me  of  the  defendant  com- 
pany's railway  tracks  at  the  point  where 
Eleventh  street  crosses  said  track,  and  while 
on  said  crossing  and  within  said  highway, 
'  and  while  in  the  exercise  of  due  care  and 
caution  for  his  own  safety,  was  struck  by  one 
of  defendant's  north-bound  pass^ruger  trains 
and  instantly  killed;  that  the  point  where 
deceased  was  struck  was  in  a  populous 
district  in  the  suburbs  of  said  dty,  and  with- 
in the  yard  limits  of  said  city,  and  that  a 
large  number  of  pe<^le  use  said  track  at  said 


point  dally  am  a  f ootpBtb.  with  full  knowl- 
edge and  consent  of  defendant;  that,  on  the 
occasion  when  deceased  met  bis  death,  the 
engineer  In  Charge  of  aald  north-bound  pas- 
senger train  waa  mnnlng  said  tr^  at  a 
rapid  and  dangOKMU  rate  of  qieed,  far  in  ex- 
cess ot  that  allowed  by  law  and  the  rules  of 
said  d^endant  at  said  point ;  tliat  no  warn- 
ing signal,  either  by  whistle  or  bell,  was  given 
as  provided  by  law  for  said  Eleraith  street 
crossing;  that  ttae  only  wambig  girai  Uie 
deceased  was  by  four  shwt  whistles  when  the 
train  was  within  a  few  feet  of  him,  and  too 
late  for  btan  to  escape  from  said  track;  that 
the  deceased  did  not  know  of  tbe  approadi  (tf 
said  train ;  that  ttae  trade  approacbli^  said 
p<^t  is  on  an  upgrade  and  almost  straight, 
with  no  obstrnetiMia.  so  ttiat  deceased  was 
In  lAain  riew  of  the  engineer  on  said  train, 
and  coidd  easily  taave  bem  seen  tff  aald  «igi- 
neer  for  more  ttian  a  half  mile  before  reatdi- 
Ing  the  point  of  said  accident;  tbat  tbe  engi- 
neer In  diarge  of  said  train  saw,  or  hy  tbe 
exercise  of  reasonable  and  proper  diligence 
could  have  seen,  the  deceased  in  ample  time 
to  have  given  timely  warning,  and  to  have 
stopped  said  train  and  thereby  avoided  aaid 
accident;  that  the  death  of  said  Charles 
Wolf  was' doe  directly  and  proximately  to  tbe 
carelessness,  negligence,  and  wanton  and 
willfnl  acts  of  said  engineer,  while  In  the  due 
course  of  his  employment.  In  driving  said 
train  at  an  ^cesslve  and  dangerous  rate  of 
speed  at  said  point,  his  failure  to  give  the 
statutory  signal  of  warning  when  approach- 
ing said  public  crossing,  his  failure  to  give 
deceased  any  warning  of  the  approach  of  said 
train  until  too  late  for  him  to  escape  from 
said  track,  and  his  failure  to  make  any  effort 
to  stop  said  train  until  within  30  feet  of 
the  deceased,  when  It  was  too  late  to  save  tbe 
life  of  deceased;  that  deceased  was  a  sober,  in- 
dustrious, and  hard-working  man,  at  the  time 
of  his  death  earning  $57  per  month  as  wages; 
that  he  provided  well  for  his  family,  spend- 
ing all  his  wages  in  their  l)ehalf;  that  he 
was  63  years  of  age,  In  robust  health;  and 
that  his  life  expectancy  was  12  years. 

The  defendant  company's  answer  consisted 
of  a  general  denial  and  a  plea  of  contributory 
negligence.  The  cause  was  tried  to  a  Jury, 
which  returned  a  verdict  for  plaintiff  In  the 
sum  of  $3,000.  Judgment  waa  rendered  ac- 
cordingly, from  which  the  railway  company 
has  appealed  to  this  court. 

Defendant,  in  its  brief,  specifies  20  assign- 
ments of  error,  but  we  think  that  alt  the 
questions  raised  on  appeal  may  be  adequate- 
ly disposed  of  upon  a  determlnatitm  of  the 
following  questions:  (1)  Did  the  court  err  In 
overruling  defendant's  demurrer  to  plalntiCTs 
evidence,  and  in  refusing  to  Instruct  the  Jury 
to  return  a  verdict  in  favor  'of  defendant? 

Did  the  court  err  in  its  instructions  to 
the  Jury? 
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[t]  It  is  a  wd1*Mtaed  rule  of  lav  that  to  t  poUk,  tai  consfdenble  nambera,  bav*  and  Cor 


constitute  acttonalile  negligence,  where  the 
wrong  Is  not  wlllfnl  an^  IntenUonat,  three 
essential  cdemeots  are  necessary;  (1)  The  ex- 
istence of  a  dntjr  on  tiie  part  of  the  defendant 
to  protect  the  plaintiff  from  Injury ;  (2)  fail- 
ure of  the  defendant  to  perform  that  duty ; 
and  (3)  Injury  to  the  plaintiff  proximately  re- 
salting  from  such  failure.  0.,  B.'  I.  &  P.  Ry. 
Co.  T.  Foltz,  M  OkL  5S6, 154  Pac.  519 ;  Clinton 
&  a  W.  By.  Oa  T.  Sanlap,  56  OkL  755,  166 
Pac.  654;  C,  B.  I.  &  P.  Ry.  Co.  t.  Penlx,  159 
Pac.  1141;  Lusk  t.  WUkes,  172  Fftc.  920.  U 
R.  A.  1918E!.  513. 

[2]  Where  the  evldeiice  Is  such  that  raason- 
aUe  and  Intelligent  men  might  differ  as  to  the 
facts  and  inferences  to  be  drawn  merefrom, 
the  case  is  one  for  the  Jnry.  Uttlejohn  t. 
Midland  Talley  B.  Co.,  47  Okl.  204,  148  Pac. 
120 ;  New  Tork  Plate  Glass  Tns.  Co.  v.  Katz,  61 
Okl.  713, 152  Pac.  353;  C,  K.  I.  4  P.  By.  Co. 
r.  Felder,  56  Okl.  220, 155  Pac  529;  C,  R.  I. 
ft  P.  Ry.  Co.  V.  Schands,  57  Okl.  688, 157  Pac. 
349.  Taking  plalntHTs  evidence,  together 
with  all  reasonable  deductions  and  Inferences 
therefrom,  can  It  be  said  that  reasonable  and 
Intelligent  men  would  agree  that  the  defend- 
ant company  was  not  negligent  under  the  cir- 
cumstances? To  answer  this  Question  we 
must  flrat  determine  what  duty,  If  any,  the 
defendant  company  owed  the  deceased  under 
the  facts  of  this  case. 

[S-S]  Concerning  the  duty  which  a  railroad 
company  owes  to  a  person  walking  on  Its 
tracks  under  circumstances  similar  to  those 
In  the  Instant  case,  and  as  to  whether  snch  a 
person  Is  a  tre^sser  or  bare  licensee,  the 
different  state  courts  are  In  hcqpeless  con- 
flict. Many  cases  support  the  view  favored 
by  Elliott  on  Railroads  (2d  Ed.)  1 1260,  which 
Is  that  a  bare  licensee,  snch  as  the  deceased 
In  the  case  at  bar,  takes  his  license  subject  to 
the  "concomitant  risks  and  perils,"  and  oc- 
cupies substantially  the  position  of  a  tres- 
passer, and  that  the  company  owes  him  no 
duty  of  active  vigilance  to  discover  him,  but 
only  owes  him  the  duty  of  exercising  ordi- 
nary core  not  to  Injure  him  after  discovering 
him  in  a  place  of  peril.  On  the  other  hand, 
there  are  many  authorities  supported  by 
sound  reason  which  take  the  contrary  view, 
which  Is  well  stated  In  Thompson  on  Negli- 
gence C2d  Ed.)  S  1726,  as  follows: 

"It  ia  a  sound  and  wholesome  rule  of  law, 
humane  and  conservative  of  human  life,  that, 
without  regard  to  the  question  whether  the 
person  killed  or  Injured  in  the  particular  case 
was  or  was  not  a  trespasser  or  a  bare  licensee 
upon  fht  track  of  the  railway  company,  the  com- 
pany Is  bound  to  exerdse  spedal  care  and  watdi- 
fnlness  at  any  point  upon  its  track,  where  peo- 
ple  may  be  expected  open  the  track  in  consid- 
erable numbers,  aa,  for  example,  in  a  city  where 
the  popalation  is  dense,  even  between  streets 
where  the  track  has  been  extensively  use<1  for 
a  long  time  by  pedestrians,  or  where  the  road- 
bed is  constantly  used  by  pedestrians;  or  at  a 
bridge  In  a  thickly  settled  community  which  the 


many  years.  At  soeb  places  the  railway  com- 
pany is  bound  to  anticfpate  the  presence  of  ptf- 
Bons  on  the  track,  to  keep  a  reasonable  look- 
out for  them,  to  give  warning  signals,  eudi  as 
will  apprise  Uiem  of  the  danger  of  an  approach- 
ing train,  to  moderate  the  speed  of  its  train  bo 
aa  to  enable  them  to  escape  injury ;  and  a  fail- 
ure of  doty  in  this  respect  will  make  the  rail- 
way company  liable  to  any  perwHn  thereby  iU' 
jored,  Bubject,  of  conrae,  to  the  qoaUficaticn 
that  his  contiilnitory  wvllgouw  may  bar  a  re- 
covery." 

The  earlier  dedslous  of  this  court.  It  seems, 
inclined  somewhat  toward  the  views  ex- 
pressed in  Elliott  on  Railroads,  but  our  later 
decisions  have  so  construed  and  modified 
these  earlier  decisions  as  to  make  the  present 
weight  of  authority  in  this  juriadictlon  sub- 
stantially In  accord  with  the  abovenjuoted 
views  of  Mr.  Thompson. 

In  Atchison.  T.  A  S.  F.  B.  Co.  T.  Cogswell, 
23  Okl.  181,  99  Pac.  923.  20  L.  R.  A.  (N.  S.) 
837,  a  person  wait  to  the  depot  of  a  railway 
company  to  meet  an  Incoming  passenger  with 
whom  he  had  an  engagonent,  for  the  imr- 
pose  of  continalng  Qietr  badness  matters 
after  their  meeting  at  the  train.  In  walking 
across  the  jdatfonn  the  plaintiff  was  injured  , 
by  stemrtng  into  a  hole  in  said  platform, 
which  the  defendant  had  negligently  covwed 
by  a  loose  and  nnnailed  board.  The  court  held 
that  under  the  drcnmstanoes  plidntlff  was 
an  Invitee,  and  the  railway  company  was  li- 
able for  his  injuiles  proximately  resulting 
from  Its  negUg«ice.  The  opinion  in  that 
case  contained  language  which  is  dearly  dic- 
tum. It  is  as  fbllows: 

"A  person  who  does  not  go  upon  the  premises 
of  a  railway  company  as  a  itassengcr,  servant, 
trespawsT,  or  as  one  standing  in  any  contrac- 
tual relation  to  the  corporation,  but  who  is  per- 
mitted by  the  company  to  come  upon  its  prem- 
ises for  hia  own  interest,  convenience,  or  benefit, 
is  upon  the  premises  of  such  railway  company 
as  a  lieoisee,  and  the  railway  company  Is  lia- 
ble only  for  willful  or  wanton  injuries  which 
may  be  done  to  such  licensee  by  the  gross  negli- 
gence of  its  agents  or  employ^" 

Counsel  for  defendant  relies  upon  this  ex- 
pression to  sniwart  th^r  contention  that  un- 
der the  (drcnmstances  of  the  case  at  bar  the 
railway  cmnpany  was  under  no  duty  to  ex- 
erdse ordinary  care  to  discover  plaintiff  in 
a  place  of  dangn  and  prevoit  Injury  to  him. 

In  point  of  time,  the  next  case  upon  which 
counsel  for  defendant  rely  Is  Rogers  t.  C, 
B.  I.  &  P.  R.  Co.,  32  OkL  109,  120  Pac.  1003. 
In  that  case  the  plaintiff,  near  midnight 
while  standing  on  the  railroad  trades,  In  the 
swltdiyards,  not  at  a  crossing  or  depot  was 
struck  by  a  train  and  injured.  It  was  not 
shown  that  any  servant  of  the  railroad  com- 
pany knew  of  his  presence  on  the  track  or 
of  his  position  of  danger  or  even  that  he  re- 
ceived Injuries.  Some  evidence  ^ras  intro- 
duced that  some  of  the  hands  working  at  a 
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ccoapress  about  baU  a  mile  from  town  had 
oocasloDBlly  used  the  track  loDgitudlnaUyt 
where  the  acfddeot  occurred,  as  a  walkway  to 
town;  but  there  was  not  any  evidence  that 
the  railroad  company  or  any  of  Its  enploy^s 
permitted  or  knew  of  such  use.  Neither  was 
there  any  evidence  that  the  track  had  been 
used  by  pedestrians  for  more  than  six  or  sev- 
en weeks,  or  that  during  said  time  travel  was 
either  continued  or  frequent  or  had  existed 
to  such  an  extent  as  to  make  a  pathway,  or 
to  affprd  other  means  of  notice  of  its  use  by 
pedestrians.  Defendant  demurred  to  the  evi- 
dence, which  demurrer  was  sustained.  Obvi- 
ously the  case  Is  not  in  point,  since  In  the 
case  at  bar  it  is  well  established  that  the  rail- 
way company  did  know  of  the  custom  of  us- 
ing the  track  as  a  walkway,  and  the  accident 
occurred  in  broad  daylight  on  a  clear  day, 
when  the  engineer,  by  the  exercise  of  ordina- 
ry care,  might  have  seen  the  deceased  for  a 
long  distance  ahead  of  tbe  train,  and  did  see 
him,  before  tbe  accident. 

C,  R.  I.  &  P.  R.  Co.  V.  Stone,  34  Okl.  364, 
125  Pac.  1120,  U  n.  A.  1915A,  142,  Is  also 
cited.  In  that  case  plaintiff  was  a  trespasser 
riding  on  one  of  defendant's  trains,  who  was 
injured  by  reason  of  defendant's  gross  neg- 
ligence in  allowing  certain  freight  cars  to 
run  down  a  steep  incline  upon  the  main  track 
and  collide  with  the  train.  Defendant  was 
held  liable,  and  tbe  rule  was  announced  by 
the  court  that  a  trespasser  can  recover  for 
gross  negligence  on  tbe  part  of  a  railroad 
(x>mpany  where  he  is  guilty  of  no  contribu- 
tory negligence,  as  disclosed  by  the  facts  of 
that  case.  l*e  facts  being  so  dissimilar,  tbat 
case  is  not  very  helpful  In  the  consideration 
of  the  Instant  case. 

In  Gnlf.  C.  &  S.  F.  R.  Co.  t.  Dees  et  «!., 
•  '  44  Okl.  118, 143  Pac.  852,  L.  R.  A.  1918E;  386, 
plaintifrB  intestate  met  the  Injury  which  re- 
sulted In  his  death  In  going  across  defend- 
ant's yards  and  climbing  between  the  cars  of 
a  train.  FlaintlfT  attempted  to  show  that  de- 
(«88ed  was  not  a  trespasser  by  reason  of  the 
fact  that  pedestrians  were  In  the  liabit  of 
crossing  defendant's  tracks  Just  north  of  the 
stock  pens  where  the  old  street  bad  formerly 
cTOSSod  the  right  of  way.  The  trlnl  court 
rendered  judgment  on  n  verdict  In  favor  of 
plalntfCT,  which  was  reversed.  In  the  course 
of  tbe  opinion  tbta  court  said: 

"If  the  defendant  hsd  known,  at  the  time  it 
slightly  moved  its  train,  that  tbe  deceased  was 
passing  between  its  cars,  and  thns  in  a  position 
of  danger,  a  very  different  situation  would  be 
presented,  involving  principles  of  law  not  here 
involved,  fut  this  record  is  barren  of  such 
proof.  If  this  had  been  an  accident  to  a  pedes- 
triaD  at  a  crossing,  and  there  bad  bren  suffi- 
cient proof  that  pcdeRtrians  for  a  long  time 
had  been  crossing  defendant's  tracks  at  the  place, 
continnously  and  in  large  numbers,  and  that  the 
defendant  knew  of  same,  or  that  tbe  circQm- 
stances  were  such  as  to  impute  knowledge,  then 
the  companj'  would  have  bren  under  the  duty  of 
looking  out  «or  persons,  and  of  reascaably  ex- 


pecting them  to  be  at  ancb  place ;  and  the  roles 
applying  as  bHween  a  carrier  and  a  naked  tre»- 
paaser  would  be  mftH^B^t,  But  soeh  is  not  tikis 
esse." 

It  la  thiu  clearly  ae«L  that  Hie  facta  la  tbat 
case  were  so  dlfferat  from  those  In  the  case 
at  bar  tbat  a  dUferent  nile  of  law  was  ap- 
plicable; but  tbe  court  Indicates  that  under 
drcuuistanceB  analogooB  to  tboae  presented 
In  the  Instant  cas^  a  different  rule  would 
have  been  ai^lled. 

Defendant  also  dtes  In  support  of  its  con- 
tention the  case  of  Midland  Yall^  R.  Co.  t. 
Llttlejobn.  44  OkL  8^  14S  Fac.  1.  In  that 
case  the  negligence  consisted  In  leavins  an 
Iron  flywheel,  about  30  Inches  in  diameter, 
and  weighing  about  865  pounds,  on  defend- 
ant's platform  In  sudi  jKMltlcHi  tbat  plaintlfT. 
a  boy  4H  years  of  age,  In  going  npon  said 
platform  to  play,  and  attempting  to  climb  np- 
on said  flywheel,  was  injured.  Judgment 
was  rendered  for  plaintiff,  which  was  re- 
versed by  this  court,  and  the  case  remanded 
for  a  new  trial  upon  the  ground  that  plaintiff 
was  a  trespasser  or  bare  licensee  and  should 
not  have  been  allowed  to  recover  without 
proof  of  either  willfulness  or  wantcomess  on 
the  part  of  defendant.  Upon  the  second 
trial  of  the  case,  the  court  sustained  a  de- 
murrer to  the  plaintifTs  evidence,  discharged 
the  jury,  and  entered  Jud^ent  for  the  de- 
fendant, and  the  case  again  came  before  tbis 
court  in  Llttlejobn  v.  Midland  Valley  R. 
Co.,  47  Okl.  204,  148  Pac.  120,  and  was 
again  reversed  on  the  ground  that,  since  the 
standard  of  duty  In  such  cases  varied  accord- 
ing to  the  circumstances,  It  must  be  deter- 
mined by  the  Jury  where  there  was  sufficient 
evidence. 

The  Question  of  the  duty  of  a  railroad  com- 
pany to  a  licensee  came  up  squarely  for  de- 
cision In  this  court  for  the  first  time  in  Wil- 
helm  V.  Missouri,  O.  &  G.  B.  Co.,  52  Okl.  317, 
152  Pac.  1088,  L.  R.  A.  1916a  1029,  In  that 
case  tbe  deceased,  while  walking  along  a  side 
track,  which  had  been  used  for  several  years 
by  persons  living  In  a  certain  vicinity  as  a 
near  cut  in  going  from  the  east  to  tbe  west 
part  of  the  town  and  returning,  was  struck 
and  run  over  and  killed  by  some  freight  cars, 
which  defendant's  servants  bad  swltdied  up- 
on the  side  track  upon  which  the  deceased  was 
walking,  with  no  one  on  or  In  control  of  said 
cars.  A  demurrer  to  the  evidence  was  sus- 
tained by  the  trial  court,  which  niling  was 
reversed  by  this  court.  It  was  there  con- 
tended by  plaintiff  that  under  such  drcum- 
stances  deceased  was  a  licensee,  while  defend- 
ant contended  that  he  was  a  trespasser  pore 
and  simple.  Tbe  court  held  tbat  it  was  tbe 
duty  of  the  court  to  have  submitted  to  the 
Jury  the  usage  of  the  public  in  regard  to  the 
pathway,  and  to  have  left  them,  under  prop- 
er instructions,  to  determine  whether,  under 
all  the  facts  and  circumstances,  the  deceased 
was  a  license^  with  the  pwmlsslon  of  the 
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railway  craDpanj,  exproa  or  Implied*  to  nse 
tbis  tncfc  as  a  pathway,  or  was  a  mere  tret- 
passer.  While  the  eridenoe  dledoeed  ftcts 
wblch  mlgbt  amomtt  to  gxose  negUgowe  <m 
the  part  tbe  railway  company,  and  In  tbat 
respect  tbe  case  Is  not  on  all  fours  with  the 
case  at  bar,  tbe  facts  showing  deceased's  re- 
latltm  to  Oie  defmdant  are  practically  the 
same  as  thc»e  In  tbe  ease  at  bar,  and  tbe  case 
la  In  point  on  the  qaestlon  we  are  now  am- 
alderlng. 

In  St  I«.  &  S.  F.  R.  Go.  Hodge,  63  Okl. 
427, 107  Pac.  60,  tbe  plaintiff  was  Injured  by 
being  strock  by  a  caboose,  which  defendant 
suddenly  and  without  warning  bumped 
against  with  Its  ttiglne  Just  as  plaintiff  was 
crossing  die  track  Immediately  behind  tbe  ca- 
boose, nwre  was  erldoice  that  plaintiff,  who 
was  a  boy  12  years  of  age,  together  with 
other  boys  of  about  tbe  same  age,  was  accus- 
tomed to  going  to  the  place  where  the  accident 
occurred  to  play  and  to  gather  coal  at  a  coal 
'Chute.  The  evidence  was  conflicting  as  to 
whether  the  servants  of  defendant  had 
warned  the  boys  to  stay  away.  On  the  after- 
noon of  the  accident  plaintiff  testlfled  he 
went  to  the  coal  chute  where  there  were 
some  other  boys  picking  up  coal,  when  h€ 
thought  he  heard  some  boys  whistle  across 
the  track,  and  went  over  to  And  them.  Not 
finding  them,  he  attempted  to  return  to  the 
west  side  of  the  track  within  a  few  feet  of 
the  rear  of  the  caboose,  but  as  be  stepped 
upon  the  track  the  engine  strudc  the  cara  to 
which  the  caboose. was  attached,  causing  the 
caboose  to  hit  bim,  knocking  him  off  the 
trac^,  the  car  running  over  his  right  leg  and 
smashing  his  left  foot.  The  plaintiff  brought 
bis  action  on  the  theory  that  be  was  a  licen- 
see, and  defendant  contended  that  he  was  a 
mere  trespasser,  and  consequently  the  only 
duty  It  owed  blm  was  to  exercise  ordinary 
care  not  to  injure  him  after  his  presence  In 
the  dangerous  situation  was  discovered. 
This  court,  In  tbe  opinion  delivered  by  Mr. 
Justice  Sharp,  recognizing  that  there  was 
great  conflict  bt  opinion  among  the  different 
courts  In  the  United  States,  thoroughly  re- 
views tbe  authorities,  and  as  a  result  thereof 
the  rule  announced  In  the  line  of  authorities 
represented  by  the  opinion  in  Felton  v.  Aub- 
rey, 74  Fed.  350,  20  C.  0-  A.  436,  was  fol- 
lowed. Tbia  court  quoted  with  approval 
from  tbe  <^inioa  In  tbe  Felton  Case,  as  fol- 
lows: . 

"If  tbe  company  has  so  long  acquiesced  In  the 
continuoiis  and  open  nse  of  a  particular  place 
at  a  croasi&g  as  to  justl^  the  hiferenoe  that  It 
acquiesced  In  that  use,  It  would  seem  to  follow 
that  it  was  boond  to  anticipate  the  presence 
of  such  licensees  upon  its  track  at  the  place 
whore  such  crossiag  had  been  long  permitted. 
In  such  a  case  it  would  not  be  consistent  with 
due  regard  to  human  life,  and  to  the  righta  of 
others,  to  say  that  euch  licensees  are  mere 
trespassers,  or  that  the  duty  of  the  acquiescing 
company  was  no  greater  than  if  tiiey  were  mere 
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trespassers.  NonllablUtj  to  trespassers  la  jocdl- 
catBd  upon  the  right  of  the  company  to  a  dear 
trade,  upon  whidi  it  Is  not  bound  to  antidpate 

tbe  presence  of  trcspasBcrs.  It  therefore  comes 
under  no  duty  to  a  trespasser  until  his  presence 
and  danger  are  observed.  But  if  it  has  permit- 
ted the  public  for  a  long  period  of  time  to  habit- 
ually and  openly  cross  its  track  at  a  particular 
place,  or  use  the  track  as  a  pathway  between 
particular  loealitiee,  it  cannot  say  tbat  it  was 
not  boond  to  anticipate  the  presence  of  sncb  pe^ 
stHis  on  its  trade  and  was  theret(»e  not  under 
obligation  to  opente  Its  trains  with  any  regard 
to  the  safety  of  those  there  by  its  license.  Tbis 
distinction  between  liability  for  the  passive  and 
active  negligence  of  the  owner  of  premises  to  li- 
censees is  recognized  very  clearly  by  the  Court 
of  Appeals  of  New  York.  Barry  v.  Hailroad 
Co.,  92  N.  Y.  290,  44  Am.  Rep.  377 ;  Byrne  v. 
Rsilroad  Co.,  104  N.  T.  363.  10  N.  E.  539,  58 
Am.  Bep.  012." 

The  case  ot  Gamer  t.  Tonnbull,  M  Fed. 
321,  36  a  0.  A.  801,  is  also  cited  with  ap- 
proval. In  that  case  It  was  ui^ed  by  the  re- 
ceiver of  the  railway  company  that  tbe  child 
was  a  trespasser  on  the  track ;  bmce  that 
tbe  train  operatives  owed  It  no  dut?  until 
Its  presence  was  dlacovered,  and  they  were 
under  no  oUlgstUn  to  anticipate  Its  presoice 
on  the  track,  or  to  be  on  the  loi^nt  for  It' 
or  other  persona  at  the  idace  where  it  waa 
run  over  and  killed.  The  opinion  observes 
tbat  there  are  some  adjudicated  cases  sup- 
porting that  view,  hut  states: 

"We  are  persuaded  that  it  is  not  a  correct 
rule,  as  apiJied  to  those  portions  of  a  railroad 
track  whidi  many  people  have  been  In  the  hab- 
it of  using  as  a  footpath  for  a  amitiderable  p^ 
riod,  without  objectiui  on  the  past  <d  the  rail- 
way company,  although  without  any  express 
license  to  do  so.  Train  operatlTes  ought  to  be 
required  to  take  notice  of  sudi  ussges  and  con- 
didons  which  actually  exist  and  to  regulate 
their  actions  accordingly.  A  proper  regard  for 
the  safety  of  persona  and  property  intmated 
to  their  charge,  and  for  human  life  in  general, 
^ould  impel  them  to  do  so.  When,  therefore, 
for  a  conaidmble  period,  numerous  persons 
have  been  accustomed  to  walk  acroee  a  rail- 
road track  or  along  a  tallnfsd  track  between 
given  points,  either  for  business  or  pleasure, 
railroad  engineers  should  take  notice  of  such 
practice,  and  when  approaching  such  places, 
should  be  required  to  exerdse  reasonable  pre- 
cautions to  prevent  Injuring  them.  Knowing 
tbe  usage  which  prevails,  they  may  reasonably 
be  required  to  antidpate  the  probable  presence 
of  persmis  on  or  near  the  track  at  such  places, 
and  to  he  on  the  lookout  when  their  attention 
is  not  directed  to  the  performance  of  their  other 
duties.  The  natural  impulses  of  a  person  who 
has  a  proper  regard  for  the  welfare  of  others 
would  prompt  him  to  thus  act" 

The  court  next  reviews  the  (Milahoma  cas- 
es, distlnguisblog  A.,  T.  &  9.  F.  R.  Co.  v. 
CogsweU,  23  Okl.  181,  99  Pac.  923.  20  L.  R.  A. 
(N.  S.)  837,  A.,  T.  &  S.  F.  R.  Co.  v.  Jandera, 
24  Okl.  106,  104  Pac.  339,  24  I*  H.  A.  <N.  S.) 
536,  20  Ann.  Cas.  316,  and  Rogers  v.  Chica- 
go, R.  I.  ft  P.  R.  Ca,  82  OU.  109,  12l>  PaC; 
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1008,  and  ftpprorlng  and  foUowlng  the  role 
stated  In  Wllbdm  v.  Mlaaonrl.  O.  ft  Q.  R.  Co., 
92  Okl.  817.  1S2  Pac.  1068,  U  B.  A.  19160, 
1029,  heretofore  mratloned. 

The  case  of  T.  ft.  S.  F.  R.  Co.  t.  Miles, 
170  Paa  896,  la  not  In  point,  since  In  that 
case  there  was  no  evideoce  to  show  that  the 
tra<^  of  the  defendant  company  between 
Pawnee  and  Skeedee  was  commonly  used  by 
the  public  as  a  footpath,  as  alleged  in  the 
petition.  Such  being  true,  the  plaintiff  must 
be  regarded  as  a  mere  tceepasaw,  and  a  dif- 
ferent rule  of  law  applied  than  wonid  bare 
been  the  case  bad  the  allegations  of  the  peti- 
tion been  snpiwrted  by  the  evidence. 

The  facts  In  the  cases  of  St  L..  X.  M.  ft  -S. 
R.  Ca  T.  Gibson.  48  Okl.  653,  ISO  Pac.  465. 
and  K.  O.  S.  R.  Co.  t.  Langley,  160  Pac.  451, 
clearly  distinguish  them  from  tbe  case  at  bar, 
and  will  not  here  be  q^edflcally  discussed. 

In  C.  R.  I.  ft  P.  R.  Co.  T.  Austin,  163  l^c 
617,  L.  R.  A.  19170,  666.  plaintiff  was  travel- 
ing across  the  yards  and  tracks  of  a  railway 
company  along  a  wellnlefloed  pathway,  which 
had  been  constantly  nsed  by  the  public  In 
large  nnmbers  for  eight  or  ten  years,  and 
was  seen  by  two  of  defendantfa  servants,  but 
was  ^ven  no  warning,  and  waa  run  against 
and  Injured.  Upon  this  state  of  tbe  record 
plaintiff  was  allowed  recovery,  this  court 
stating: 

"When  it  was  made  to  appear  that  a  well-de- 
fined pathway  existed  along  the  route  which 
plaintiff  waa  traveling,  and  this  pathway  bad  i 
existed  for  a  long  period  of  time,  and  the  use 
thereof  by  tbe  public  was  contiQuous  and  in 
large  numbers,  these  facts  were  sufficient  to  put 
tbe  defendant  company  and  its  employes  upon 
notice  that  persona  were  liable  to  be  passing 
thereon  and  imposed  upon  them  tbe  dut7  to  use 
that  degree  of  care  for  the  safety  of  human 
life  that  was  commensurate  with  the  circum- ' 
sUnces ;   or,  differently  stated,  to  use  reason-  ' 
able  and  ordinary  care  to  avoid  injury  to  per-  ' 
sons  whose  presence  on  its  premises  was  known,  1 
or  whose  presence  it  might  reasonably  have  an-  ' 
ticipated ;  and,  under  the  drcomatances  disclos- 
ed by  the  evidence,  defendant  waa  guilty  of 
gross  negligence  rAidering  it  liable  for  any  in- 
juries occaeioned  thereby. 

"Nor  does  the  fact  ^at  the  defendant  bad 
placed  signs  along  its  right  of  wsy  warning  the  | 
public  against  trespassing  thereon  absolve  it 
from  the  duty  imposed  by  the  custom  of  the  pub- 
lic which  had  ripened  into  a  license,  where  it 
appears  that  this  custom  had  continued  unabat- 
ed after  the  i^dng  of  aaid  signs." 

In  the  case  at  bar  the  evidence  discloses 
that  deceased  met  his  death  while  walking 
Along  the  defendant  company's  railroad 
track,  near  but  not  upon  tbe  public  highway, 
outside  the  dty  limits  of  BartlesvUle  but  In 
a  well-settled  community;  that  the  trat^ 
from  the  direction  whence  the  train  was  ap- 
proaching was  but  very  sll^tly  curved,  so 
that  deceased  and  the  defendant's  servants 
upon  tbe  engine  might  have  been  visible  to 
each  other  while  the  train  was  a  considerable 


distance  np  the  track ;  Quit  defendant  had 
posted  trespass  signs  along  Its  right  of  way 
and  had  handed  out  some  cards  wamii^ 
against  trespassli^  on  the  right  of  way,  bat 
no  heed  was  given  to  these  warnings,  of 
which  fact  defendant  was  fnlly  aware,  and 
no  efvldence  was  Introdnoed  ttiat  deceased 
bad  ever  received  or  seen  one  of  these  cards. 
Some  evidence  was  introduced  to  the  ^ect 
that  deceased  was  hard  of  bearii^  tfaou^ 
his  wife  testified  that  she  had  no  txonUe  in 
making  him  understand,  Qteaklng  in  an  or- 
dinary tone  of  Toloa.  Deceased  gave  no  beed 
10  the  train  nox  Indicated  Out  be  was  aware 
of  its  approach  until  It  was  almost  upon  him, 
when  he  tamed  his  head  Just  as  ttie  train 
struck  him.  The  evidence  was  conflicting  as 
to  what  warning  signals  were  given  by  the 
approaching  train. 

Upon  this  state  of  tile  record,  in  view  of 
the  authorities  above  set  forth,  it  Is  our 
optnioa  that  Just  and  reasonable  men  wonld 
not  agree  that  tbe  defendant  was  not  negli- 
gent under  Qa  drcamstanoes,  and  tbe  case 
was  therefore  one  for  sutMnlsskm  to  the  Jury 
under  proper  Instmctlona. 

[I]  It  la  Insisted  that  the  defendant's  al- 
leged negligence  was  not  the  proximate  cause 
of  the  deceased's  Injuries  and  death.  In 
Clinton  ft  O.  W.  R.  Oa  v.  Donlap.  66  Okh  7S5, 
166  Pac.  664,  we  said: 

"In  a  suit  for  personal  injuries  tbe  question 
of  whetiier  or  not  defendant's  negligence  is  the 
proximate  cause  of  tbe  injury  sustained  should 
be  left  to  the  iwj  whwe  tlie  evidence  is  oon- 
flicting,  or  where  men  of  iwdlnary  intelligence 
might  differ  as  to  the  effect  of  the  evidence  oo 
the  point" 

TblB  rule  Is  too  well  settled  to  require  the 
dtatlon  of  the  many  other  cases  to  the  same 
effect  in  this  and  odier  Jnrlsdlctlmis.  The 
instant  case  Is  cleoiiy  within  this  rale. 

[7]  The  defendant  complains  of  certain  of 
the  court's  instructions  to  the  jury.  Instruct 
tlon  No.  10  was  a  general  definition  of  a 
licensee.  Defendant's  objection  to  It  Is  that 
It  is  abstract  and  calculated  to  mislead  the 
jury.  It  appears  to  be  In  entire  accord  with 
definitions  of  Uiat  term  heretofore  approved 
by  this  court.  Instruction  No.  11  states  that 
where  a  railroad  track  has  been  nsed  for  a 
long  time  as  a  common  passageway  by  the 
public  with  the  knowledge  or  tadt  consent 
of  the  defendant,  or  where  in  the  exercise  of 
ordinary  care  it  must  have  'known  of  such 
use,  a  pedestrian  so  using  said  track  is  a 
licensee.  We  cannot  see  how  the  rights  of 
the  defendant  could  have  been  prejudicially 
affected  by  this  instruction.  Instruction  No. 
13  states  the  degree  of  care  required  of  a 
railroad  company  mt6er  drcumstances  sudi 
as  those  in  tbe  case  at  bar,  as  laid  down  by 
Thompson  on  Negligence  (2d  Ed.)  {  1726,  and 
followed  by  this  court  in  the  Wllbelm  Case 
and  the  Hodge  Case.  Defendant's  requested 
instruction  Ko.  23  waa  to  the  effect  that 
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tbere  was  no  eTtdence  In  the  caae  that  the 
railroad  company  acquiesced  In  the  use  of 
Its  traces  as  a  walkway  In  the  Tlctnlty  of  the 
aeddent  In  rlew  of  our  statement  of  the 
law  and  facts  In  this  opinion.  It  la  clear  Oiat 
the  failure  to  give  this  InMmction  was  not 
error.  While  InstrncQons  No&  2,  IS,  and  19, 
requested  by  the  defendant  and  refused  by 
the  court,  are  doubtless  correct  statements 
of  law,  the  failure  to  give  than  conld  not 
prejudice  tlie  rights  of  defendant,  since  they 
are  covered  in  other  InstmctionB  given  by  the 
court.  Requested  Instruction  No.  21  was  to 
the  effect  that,  if  the  defendant  had  posted 
the  "no  trespass"  signs  and  bad  taken  other 
meana  to  notuy  persona  not  to  use  its  tracks 
as  a  walkway,  persons  thereafter  so  using 
them  were  tre^assers.  The  instruction  was 
incorrect,  since  it  did  not  take  Into  consid- 
eration tiiat  conttnned  use  of  a  tra(dc  as  a 
1>athway  may  idace  the  addltlwa!  burden  oq 
tbe  railroad  company  to  look  out  for  any  p^ 
sons  wbo  are  or  may  be  on  the  pathway. 
The  instruction  was  therefore  properly  refns- 
ed.  In  view  of  the  autboriUes  heretofore 
cited,  the  ftilure  to  gire  Teoaested  Instruc- 
tion No.  22  was  not  error. 

Instruction  No,  14  was  to  tbe  effect  that 
*he  railroad  company  was  under  no  duty  to 
deceased  to  sound  the  statutory  signals;  but 
Uiey  might  condder  whether  or  not  such  sig- 
nals were  given  in  determining  what  warning 
was  given  deceased.  This  was  not  error. 
Didclnson,  Rec'r,  v.  Granbery,  174  Pac.  776 ; 
Ijusk  V.  Haley,  181  Pac.  727,  decided  May  2S, 
1919,  but  not  yet  officially  reported.  It  cov- 
ers practically  everything  a^ed  for  In  re- 
quested Instructions  Nos.  4,  6,  and  14. 

Requested  Instruction  No.  3  was  to  the  ef- 
fect that  defendant  had  the  right  to  operate 
its  train  at  any  rate  of  speed  it  desired 
consistent  with  the  safety  of  tbe  train  and 
passengers.  This  is  dearly  contrary  to  tbe 
rule  heretofore  announced  In  this  opinion, 
and  the  court  did  not  err  in  refusing  to  give 
it.  The  correct  rule  was  stated  by  tbe  trial 
court  In  his  Instruction  No.  13  and  In  In- 
struction No.  15. 

We  have  carefully  examined  the  record 
and  find  no  reversible  error  therein. 

The  Judgment  of  the  trial  court  is  therefore 
afBrmed. 

OWEN,  a  J.,  and  KANB,  McNEII/L, 
JOHNSON,  and  HIGGINS,  JJ.,  concur. 


FHBAR  et  al.  v.  STATH  ex  rel.  CALDWELL, 
Co.  Atty.,  et  al.   (No.  7946.) 

(Supreme  Court  ot  Oklahoma.   Oct  21,  1919.) 

(SpUabuM  hu  the  Court.) 

1.  JvDoiB  ^»37— PAvrr  pLAimnr  ttt  ac- 
tion Off  BOND  or  COUIfTT  JUDOK. 
"Stats  ex  rel.  County  Attorney"  is  a  proper 
party  plaintiff  In  an  action  upon  the  official  bond 


of  a  county  judge,  to  recmr  Oie  naearaed  pw- 
don  of  deposits,  recdrsd  by  him  in  civfl  and 
pr<^ate  cases,  which  have  not  been  properly 
accounted  for  by  him. 

2.  Kefebbnok  ^»6(1)  —  In  Acnoif  aoaihst 

COUNTT  JUDOB. 

Under'  tbe  provisions  of  sections  60IS  and 
5010  of  Revised  Laws  of  1910.  the  court  hss 
authority,  in  proper  cases,  to  maltij  an  order  of 
reference,  referring  said  case  to  a  referee  with- 
out the  constat  of  the  parties,  or  may  do  so 
over  tbe  obj[ecUons  of  one  or  all  of  said  parties. 

8.  New  tbxal  ^164  —  SBtnHO  asioi  bk- 

POBT  or  SBESBBK  OO'ffSIXXUnS  OBAIfT  OF 
NEW  TRIAL. 

Where  a  motion  for  new  trial  is  sustained 
and  tbe  report  of  the  referee  is  entirely  set 
aside,  the  effect  of  the  order  is  to  grant  a  now 
trial,  and  it  is  erroneous  for  the  court  to  make 
his  finding  of  fact  and  render  judgment  there- 
on, until  the  case  Is  resubmitted  to  him. 

4.  Appeal  ano  ebbos  <=3960(2)— Plgadinq 
4=»36T(C) — Gbant  of  motion  to  make  mobe 

DEFINITE  IN  niSCRETION  OF  COUBT. 
A  motion  to  make  more  definite  and  certain 
is  addressed  largely  to  the  diacretion  of  tbe 
court;  and  the  ruling  thereon  will  not  be  re* 
versed,  except  for  tbe  abuse  of  such  discretion 
that  results  prejndldolly  to  tbe  complaining 
party. 

6.  LiUXTATION  OF  ACTIONS  ^22(8)— ACTION 
ON  BONO  OF  OOURTT  JUDOB  lUT  BE 
BBOVOHT  WimiN  nVB  TBABS. 

Section  46S7  of  Be^sed  Laws  of  1910  pro- 
vides that  an  action  upon  an  official  bond  may 
be  brought  within  five  yean  after  the  cause  of 
action  shall  have  accrued.  Where  neitlier  the 
petition  nor  the  evidence  discloses  that  the 
cause  of  action  did  not  accrue  more  than  five 
years  prior  to  the  filing  of  the  petition,  it  is 
not  error  to  overmie  tbe  plea  of  the  statute  of 
limitatioa. 

Error  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judga 

Action  by  the  State  of  Oklahoma,  on  re- 
lation of  C.  Caldwell,  County  Attorney  of 
Craig  County,  Oklahoma,  and  another  aRnlnst 
Theo.  D.  B.  Frear  and  another.  Judgment 
for  plaintiffs,  and  -defendants  bring  error. 
Reversed  and  remanded,  with  direction  to 
grant  defendants  a  new  trial  in  accordance 
with  oploioo. 

Theo.  D.  B.  Frear  and  O.  L.  Btder,  both  of 
Tlnlta.  for  plaintiffs  in  error. 

Wiilard  H.  Toyles,  of  Tinlta.  for  defend- 
ants in  error. 

McNBILL,  J.  ^niis  action  was  commenced 
on  the  12tb  day  at  Bfareb,  iai2,  by  tbe  state  ' 
of  Oklahoma  on  tbe  ration  ot  O.  Caldwell, 
connty  attorney  of  Gralg  county,  and  James 
F,  McCulIough,  clerk  of  the  county  court  of 
Craig  county,  against  Theo.  D.  B.  Frear  and 
Southern  Surety  Company,  to  recover  the  sum 
of  $1,784.66,  claimed  to  be  the  unearned 
balances  due  from  costs  deported  in  cer- 
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teln  cItU  and  probate  cases  In  ttw  oovntjr 
court  of  Gralg  cotmtr.  OU. 
Parties  are  referred  to  as  tbey  appeared 

in  tbe  trial  conrt 

The  petition  charges  the  defendant  Frear 
waa  county  Judge  ot  Craig  county  from  the 
16th  day  of  Norember,  1907,  nntU  the  9th 
day  of  January,  1911,  that  he  mkde  and  ex- 
ecuted a  bond  to  the  state  of  Oklahoma  ^vlth 
the  Southern  Surety  Company  as  surety  In 
the  Bura  of  95,000,  conditioned  upon  the 
faithful  performance  of  the  duties  of  his 
office  as  provided  by  law;  that  while  coun- 
ty Judge  he  received  certain  deposits  in  cItU 
and  probate  cases,  and  had  failed  to  turn 
tbe  unearned  portion  of  tbe  same  over  to  his 
successor,  but  had  con^rted  the  same  to 
his  own  use. 

Tbe  trial  court  made  an  order  of  refer- 
ence, and  referred  the  case  to  J.  Howard 
liangley,  who  heard  tbe  testimony  and  re- 
ported the  same  with  his  findings  of  fact  to 
the  court.  The  report  of  the  referee  was  In 
effect  a  finding  In  favor  ot  the  defendants 
The  plaintiffs  and  defendants  both  filed  ob- 
jections and  exceptions  to  the  report  of  the 
referee,  and  the  plaintiffs  filed  a  motion 
for  a  new  trial.  The  trial  court  set  aside  tbe 
findings  of  fact  as  reported  by  the  referee, 
and  made  his  own  findings,  upon  which  tbe 
court  rendered  Judgment  against  the  defehd- 
ants  in  tbe  sum  of  $383^0,  and  from  'R'hich 
Judgment  the  defendants  appealed. 

[1]  It  is  first  contended  by  tbe  defendants 
tliat  there  is  a  defect  of  parties,  that  tbe 
"State  of  Oklahoma  ex  rd.  Count7  Attorney 
of  Craig  County  and  the  Clerk  of  the  County 
Court"  are  not  proper  parties  plaintiffs,  and 
have  no  authority  to  maintain  this  action. 

Section  4681  (rf  Beviaed  Laws  of  1910  pro- 
vides: 

"Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  otherwise 

provided  in  this  article." 

Section  4083  of  Bevlsed  Laws  of  1910  pro- 
vides: 

"An  executor,  administrator,  guardian,  trus- 
tee of  an  express  trust,  a  person  with  whom, 
or  in  whose  name  a  contract  is  made  for  tbe 
benefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  brinf  an  action  with- 
out joiuing  with  him  the  person  for  whose  bene- 
fit it  is  prosecuted.  Officers  may  sue  and  be 
sued  in  such  name  as  la  authorized  by  law,  and 
official  bonds  may  be  sued  upon  the  same  way." 

This  court  in  the  case  of  State  v.  Rader, 
33  Okl.  350,  12S  Pac.  726,  held,  in  substance, 
where  an  official  bond  was  execated  to  the 
state,  as  required  by  law,  although  the  money 
sought  to  be  recovered  does  not  go  to  the 
state,  but  to  the  county,  the  State  ex  reL 
County  Attorney  was  the  proper  party  to 
bring  said  action,  following  the  case  of  Mc- 
Colgan  T.  Territory,  5  Okl.  567,  49  Pac.  1018. 


It  Is  further  amtended  Out  the  fees  to 
be  recovered  belong  to  the  indlvidnal  who 
had  deposited  the  same,  and  the  State  nw 
county  had  no  Interest  therein,  hut  with  this 
we  cannot  agree.  Section  3246,  Berlssd  Imwu 
of  1910,  provides  as  follows: 

"It  shall  be  the  duty  of  tbe  cleric  of  the  court 
or  juBtice,  receiving  'any  costs  belon^ng  to  any 
other  person,  to  hold  the  same,  subject  to  the 
order  of  the  person  entitled  thereto,  and  to  pay 
the  same  over  <ak  request;  and  it  sadi  fees 
shall  not  be  called  lor  within  one  year  after 
having  been  received,  tiie  offloer  shall  pay  lbs 
same  Into  the  conntj  treasury,  and  take  a  re- 
ceipt therefor." 

At  tbe  time  the  county  Judge  In  this  in- 
stance was  rectivlng  deposits  in  tbe  different 
cases,  be  was  acting  as  his  own  clerfc,  and 
it  became  his  duty  If  said  unearned  portion 
of  the  deposits  were  not  called  for  by  the 
parties  wben  the  cases  were  settled,  or  witli- 
in  <Mie  year  after  th^  became  oitltled  to  tbe 
same,  to  pay  the  same  to  tbe  connty  traas* 
nrer. 

The  depositB  received  are  protected  by 
the  bond,  and  the  b<Hid  running  to  the  state, 
the  county  attorney  on  b^alf  of  the  state 
was  the  proper  person  to  maintain  said  ac- 
tion, although  the  money  recovered,  if  any, 
would  go  to  the  county,  for  the  use  and  bene- 
fit of  the  people  who  had  deposited  the  same, 
and  the  court  did  not  commit  error  by  so 
holding. 

[2]  Tbe  second  contention  of  the  defend- 
ants la  that  the  court  erred  in  referring  said 
case  and  appointing  a  referee  without  the 
consent  of  the  parties  and  over  the  objec- 
tion of  the  defendants.  Sectlcm  0018,  Beviaed 
Laws  <jt  1910  provides  as  foUows: 

"All  or  any  of  tbe  Isanes  In  the  action,  wheth- 
er of  fact  or  of  law,  or  both,  may  be  referred, 
upon  tbe  written  consent  of  the  parties,  or  upon 
their  oral  consent  in  court;  entered  upon  the 
Journal." 

Section  9019  In  part  provides: 

"When  tbe  parties  do  not  etmsent;  the  conrt 
may,  upon  tbe  application  of  elthw,  or  of  its 
own  motion,  direct  a  reference  in  dlhet  of  the 

following  cases." 

This  court  has  held  that  It  was  not  error  to 
refer  a  proper  case  to  a  referee  even  over  the 
objection  of  the  parties  to  the- suit.  Hale  v. 
Marshall,  52  Okl.  688,  153  Pac.  167 ;  Conley 
V.  Horner,  10  OkU  277,  62  Pac.  807;  Van 
Trees  v.  Territory,  T  Okl.  863,  64  Pac 

The  petition  shows  on  its  face  that  the  ac> 
tion  required  the  examination  of  the  reawrds 
of  the  county  Judge,  covering  a  period  of 
four  years,  and  Items  of  numerous  cases, 
which  made  this  a  proper  cause  for  reference. 

[3]  The  third  assignment  of  error  Is  that 
the  court  erred  in  setting  aside  the  findings 
of  fact  made  the  referee,  and  made  find- 
ings of  its  own,  upon  wfaicb  lie  r&odered 
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Jvdement.  In  this  tbe  court  commttted  error. 
The  flndinga  ct  fact  of  the  referee  have  the 
force  and  effect  of  a  special  verdict  of  a 
jurjr.  If  the  court  refuses  to  approve  the 
findings  ot  fact  of  the  referee,  he  may  set 
tbe  some  aside,  and  when  he  does,  It  baa 
the  same  effect  as  if  be  set  aside  a  special 
verdict  of  a  jnry.  He  grants  a  new  trial. 
Buch  la  tbe  holding  of  this  court  in  Jaines 
T.  Coleman,  166  Pac.  210,  wherein  the  court 
stated  as  follows: 


"'W'Lere  a  motion  for  new  trial  is  sustained 
and  the  report  of  tbe  referee  entirely  Bet  aside, 
the  effect  of  an  order  is  to  grant  a  new  trial, 
and  it  is  erroneoos  for  the  court  to  make  other 
findings  of  fact  and  redder  judgment  thereon." 

To  the  same  effect  is  tbe  holding  of  the 
court  in  the  case  of  Hale  v.  Marehali,  supra. 
Tbe  findings  of  fact  of  the  referee  was  a 
finding  for  the  defendants.  The  court  set 
their  findings  of  fact  aside,  and  made  a 
finding  of  his  own,  and  found  for  the  plain- 
tiffs fot  the  amount  of  the  judgment.  This 
was  error.  When  he  set  aside  tbe  findings 
of  fact,  he  granted  a  new  trial,  and  could 
not  render  Indgment  until  tbe  cause  was  re- 
submitted. 

[4]  The  defendants  next  contended  that  the 
court  erred  In  overruling  tbe  motion  to  make 
tbe  petition  more  definite  and  certain.  The 
rule  adopted  by  tliia  court  on  Uie  overmling 
of  a  motion  to  make  more  definite  and  rar- 
tain  Is  as  follows:  ' 

"A  motlSn  to  make  more  definite  and  certain  is 
addressed  largely  to  the  discretion  of  the  court ; 
and  its  ruling  thereon  will  not  be  reversed,  ex- 
cept for  the  abuse  of  such  discretion  that  re- 
sults prejudicially  to  the  complalnlog  party." 
City  of  Cbidaaha  t,  Looney,  86  OkL  16S,  128 
Pa&m 

The  petition  In  the  case  at  bar  set  out 
ea(^  I>articular  case  In  whiCh  it  Is  claimed 
that  there  was  a  balance  of  the  deposits, 
collected  by  the  Judge,  unearned  and  unac- 
counted for  and  the  amount  of  the  same. 
This  was  Buffldent  to  advise  flie  defendants 
of  tbe  nature  of  the  action  and  the  Items  in- 
volved. 

[f]  It  Is  next  contended  that  the  court 
erred  in  not  holding  tliat  tbe  cause  of  action 
was  barred  by  tbe  statute  of  limitations. 
The  petition  does  not  disclose,  nor  does  tbe 
evidence  disclose,  that  any  of  the  Items  be- 
came due  and  payable  five  years  prior  to  the 
ccnnmencement  of  this  action.  Therefore  the 
action  was  not  barred  1^  the  statute  of  liml- 
taticns.  Por  the  reason  stated,  tbe  Judgment 
of  tbe  district  court  will  be  reversed  and 
remanded,  to  grant  tho  defendants  a  new 
trial  In  accordance  with  tbe  views  taer^  ex- 
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MILLER  et  ux.  v.  HOWARD  et  aL 

(No.  10177.) 

(Supreme  Court  of  Oklahoma.    Sept.  30,  1919. 
Rehearing  Denied  Nov.  4,  1919.)' 


OWEN,  C.  3^  and  PITCHFORD,  HIG- 
OINS,  and  BAILEY,  JJ.,  concur. 


(ByUahta  by  the  Court.) 

1.  Appsal  ano  bbror  «=:>1009(4)— Review  or 

WEIGHT  OF  EVIDENCE  IN  EQDITABLB  ACTION. 

In  an  equitable  action,  the  judgment  of  the 
trial  court  will  not  be  set  aside  unless  it  is 
clearly  against  the  weight  of  tbe  evidence. 

2.  Appeai.  and  ebbob  «=9l058(l>— HAUoxse 

EBBOB  IN  SXCI.DSION  OF  EVIDBNOS. 
The  action  of  the  trial  court  in  excluding  a 
letter  offered  in  evidence  is  not  reversible  error, 
where  the  record  shows  that  a  copy  of  the  letter 
was  read  to  tbe  witness  who  received  it,  and 
said  witness  testified  to  the  correctness  of  its 
wording. 

3.  Deeds  4=:»6S(5>— Mertal  wxakhiss  or 

QBANTOR  A  TEST. 

In  an  action  to  set  aside  a  deed  on  account 
of  the  mental  weakness  of  the  grantor,  the  teat 
which  is  applied  is  the  same  as  in  other  forms 
of  mmtal  derangement,  namely,  that  tbe  deed 

or  contract  is  voidable  if  the  person,  at  the 
time  of  its  execution,  was  so  far  under  the  in- 
fluence of  into]dcants  as  to  be  unable  to  under- 
stand the  nature  and  consequences  of  his  act 
and  unable  to  bring  to  bear  uptm  the  baslnesB 
in  hand  any  degree  of  intdligant  duties  and 
purpose. 

4.  Deeds  «=>211(1)— Btideitoc  or  uxntai. 

WEAKNESS  OF  OBANTOB. 

Evidence  In  this  case  examined,  and  Mi 
not  to  meet  this  regairement. 

5.  Deeds  «=32I1(1)— Evidence  or  hkhtaz. 

WEAKNESS  or  OBANTOB. 

All  the  evidence  in  the  case  examined,  and 
the  judgment  of  the  trial  court  Md  not  to  b« 
clearly  against  the  weight  tiiereof. 

Error  from  District  Court,  Greek  Connty ; 
Ernest  B.  Hughes,  Judge. 

Action  by  Ambrose  Miller  and  wife  against 
O.  II.  Howard  and  Fred  S.  Clinton,  to  set 
aside  and  cancel  a  deed  on  the  ground  of 
fraud.  Judgment  for  defoidanta,  and  plain- 
tiffs bring  error.  Affirmed. 

W.  H.  Kornegay.  of  Vinita,  and  C.  N. 
Simon,  of  Tulsa,  for  plaintiffs  in  error. 

W.  D.  Abbott  and  Poe  &  Lundy.  all  of 
Tulsa,  for  defendant  In  error  Howard. 

RAIKEY,  J.  On  October  31, 1914,  Ambrose 
Miller,  an  enrolled  member  of  the  Creek 
Nation,  of  ODe-eightli  Indian  blood,  entere<i 
Into  a  written  agreement  with  O.  It.  Howard 
to  convey  to  the  said  O.  R.  Howard,  for  and 
in  consideration  of  tbe  sum  of  $28,000,  an 
undivided  one-half  interest  in  and  to  hla 
allotment  of  land  In  Creek  county,  Obi.,  con- 
sisting of  162.86  acres.  By  the  terms  of  the 
agreement  $500  was  to  be  paid  upon  execu- 
tion and  delivery  of  tbe  contract,  $12,000  to 
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be  paid  In  caiih  on  or  before  fire  days  from 
the  date  thweof,  and  the  remaining  f  15,600 
was  to  be  payable  "only  out  of  Uie  said  oil 
OB  the  same  Is  produced,  run,  and  sold." 
PuiHusnt  to  other  terms  at  the  contract 
Ambrose  Milln-  and  his  wife,  Alice  Miller, 
executed  to  O.  B.  Howard  a  warranty  deed 
■conveying  an  nndivided  Qne-half  interest  ia 
and  to  said  land,  which  was  placed  in  es-. 
crow  in  the  National  J^nk  of  Commerce  of 
Tulsa,  Okl.,  to  be  delivered  to  O.  R.  Howard 
when  the  $12,000  provided  by  the  agreement 
was  paid  to  Miller  and  his  wife.  The  con- 
tract further  provided  that  the  (12,000  to  be 
paid  by  Howard  at  the  bank  should  be  ap- 
plied on  any  and  all  outstanding  liens  or 
Incumbrances  whit^  might  be  found  to  edst, 
to  the  end  that  the  nndivided  one-half  inter- 
est in  tlie  land  agreed  to  be  coavejeA  ahonld 
be  free  and  dear  of  all  liens  or  incumbrances 
whatsoever,  except  an  oil  and  gas  mining 
lease  on  said  property  then  being  operated 
tKT  0.  B.  Schafte.  The  deed  was  delivered  to 
Mr.  Howard  pursuant  to  said  contract  and 
placed  of  record  by  him.  On  June  31,  1917, 
thereafter,  this  action  was  instituted  by  Am- 
brose Miller  and  Alice  UiUer,  his  wife,  to 
set  aside  and  cancel  said  deed,  on  the  ground 
of  fraud.  Plaintlifs'  petition  allied.  In  sub- 
stance, that  through  the  l<mg  use  of  intoxi- 
cating liquors  Ambrose  Miller's  mind  had 
become  so  weakened  that  he  did  not  realize 
Ilia  allotment  had  become  valuable,  and  did 
oot  appreciate  the  value  of  money  or  the 
value  of  property,  so  that  he  would  sign 
any  papers  or  do  anything  for  any  one  In 
whom  he  had  conSdoice,  or  to  get  money  or 
whisky;  that  the  defendant  Howard  knew 
the  value  of  said  land,  and  the  platnttlTs 
weakness,  and  had  gained  plalntlflF's  don- 
fldence;  that  for  the  purpose  of  securing  the 
land  for  an  Inadeauate  consideration  How- 
ard entered  into  a  conspiracy  with  Dr.  Fred 
S.  Clinton,  the  family  physician  of  the  plaln- 
tlCt,  to  procure  an  undivided  one-half  Inter- 
est in  said  laud  for  an  Inadequate  considera- 
tion; that  pursuant  to  said  conspiracy,  and 
while  Ambrose  Miller  was  In  an  intoxicated 
condition,  Howard  secured  the  contract  of 
October  31,  1914;  that  during  the  trans- 
actions for  the  sale  of  said  land  l^flUer's 
mind  was  in  such  a  weakened  condition,  on 
account  of  the  use  of  Intoxicating  liquors, 
that  he  did  not  Imow  what  he  wns  doing; 
and  that  plaintiff's  wife,  Alice  Miller,  signed 
the  deed  and  contract  because  of  fear  of  her 
life  at  the  hands  of  her  husband.  It  was 
further  alleged  tiiat  for  the  purpose  of  far- 
ther defrauding  the  plaintiffs,  defendant 
Howard  conspired  to  secure  the  $15,500.  pay- 
able to  them  out  of  the  royalties  produced 
from  said  land ;  that  pursuant  to  said  con- 
spiracy, and  while  the  said  Ambrose  Miller 
was  in  an  Intoxicnted  condition,  and  while 
his  mlud  was  so  weakened  by  the  use  of 
intoxicating  liquors  that  he  did  not  know 
what  he  was  doing,  O.  U.  Howard  and  Dr. 


(OkL 

rred  S.  GUntoB  Indoced  the  plaintiff  to 
sign  a  rdease  of  said  royalties  for  Oke  sum  of 
^,000  in  cash.  Ttae  petitt<m  also  alleged 
that  Fred  8.  CUnton  claimed  some  rl^it, 
title,  or  interest  in  and  to  the  land  by  vtrtne 
of  the  Howard  deed,  asked  that  he  be  re- 
quired to  set  out  what  interest  he  doimed. 
and  that  die  same  be  declared  to  be  nnU 
and  Told.  The  prayer  was  for  a  canceUatlon 
of  ttie  contnet  and  deed,  and  for  an  ac- 
counting. 

TbK  defendant  Howard,  by  way  of  answer, 
denied  that  he  had  entered  into  a  consjdncy 
with  Fred  S.  Clinton  or  Paul  Glintrai  to 
procure  the  plalntUPs  allotment;  denied 
that  they,  or  either  of  them,  were  his  agents; 
and  dmied  fiiat  Ambrose  Millw  was  intoxi- 
cated at  the  tliae  he  executed  the  cfmtra*^ 
and  deed  sought  to  be  concded.  The  an- 
swer aJDrmatlT^  alleged  that  at  the  time 
of  entwing  Into  said  contract  and  at  the 
time  of  the  execution  of  said  deed  tbe  said 
Ambrose  Miller  was  sober  and  was  com- 
petent to  understand  tlie  nature  and  chai^ 
acter  of  the  transactions,  and  that  Miller 
knew  the  value  of  said  lazid  so  far  as  an  or- 
dinary mind  cooM  know  the  value  thereof. 
The  defoidant  further  all^Eed  that  be  had 
carried  out  all  the  terms  of  said  contract, 
and  that  the  plaintiffs  had  ratified  tbe  same 
and  had  never  complained  of  the  transactions 
until  the  81st  day  of  June,  1917,  when  the 
petltl<m  was  filed  In  this  action.  Tba  de- 
fendant also  alleged  In  his  answOT  that  on 
or  about  the  8th  day  of  February,  1916, 
MlUer  approached  him  and  entered  Into  ne- 
gotiations with  him  for  the  sale  of  the  pro* 
spectlva  royalties,  and  that  they  finally  ear 
terefi  into  a  writtra  contract  tax  Uie  sale  nt 
said  prospective  royalties  for  a  cosh  con- 
sideration of  f6,000,  whidi  the  deftadant 
paid. 

The  cause  was  tried  to  the  court  without 
a  Jury.  At  the  omclniAott  of  the  trial  the 
court  mads  findings  at  fact  In  favor  of  the 
def^dants,  and  denied  the  relief  asked  by 

the  plalntlffa  These  findings  are  as  follows: 

"I  have  vaited  patiently  through  this  entire 
case  to  find  what  conoection,  if  any.  It  was 
going  to  be  ohown  that  Dr.  Olinton  bad  with 
this  deal.  There  has  been  nothing  in  the  testi- 
mony that  has  impressed  me  at  all  that  he  liad 
aoy  connection  whatever  with  the  deal  between 
Ambrose  Miller  and  Mr.  Howard.  It  may  be 
that  be  bad  some  interest  in  what  Paul  Clinton 
was  receiving,  and  that  he  was  at  the  office  of 
Mr.  Abbott  and  Mr,  Howard  on  the  night  this 
deal  was  consummated  for  the  purpose  of  ob- 
taining that.  That  may  have  been  his  purpose 
in  coming  there.  So  far  as  the  teatimony  here 
is  concerned,  there  is  nothing  tbat  impresses  me 
that  he  had  anything  to  do  with  the  deal. 

"Now  thia  contract  is  sought  to  be  set  aside 
— ^two  contracts  are  soaght  to  be  set  aside,  the 
first  contract  dated  October  31,  1914.  and  the 
second  contract  of  February  8,  1915 — on  the 
ground  of  fraud.  It  is  alleged  that  the  plain- 
tifTa  mind  had  become  weakened  1^  drink.  It 
is  alleged  that  the  weakened  condltltm  of  the 
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plAlDtlff'B  mind  ma  eaoHd  by  tbe  acts  and  pro- 
cnrement  of  the  defendant. 

"There  ie  nothins  in  tfaii  teetimonr  that  would 
induce  me  at  all  to  find  th^t  Paul  Clinton  ever 
^t  any  tbne  acted  as  the  agent  of  Howard. 
There  is  nothiog  in  this  testimony  to  show  who 
gave  Ambrose  MiUer  the  whisky  on  which  he 
had  been  accostomed  to  getting  drnnlc.  Aboat 
the  only  thing  I  can  recall,  the  only  time  be 
over  teatified  to  where  he  got  any  whisky  was 
that  he  tot  It  oat  ct  hla  poidcet  after  he  had 
stepped  out  of  the  room;  but  aaffice  it  to 
that  the  testimony  wholly  fails  to  establish  the 
allegation  that  O.  B.  Howard  ever  at  any  time 
had  anything  to  do  with  famidiinf  Uqoor  to  the 
plaintiff. 

"Now  these  two  contracts  are  sought  to  be 
set  aside  primarily  on  account  of  the  drunken- 
nesB  and  weakened  condition  of  the  plaintiff. 
Mr.  Blliott  in  bia  work  on  Contracts  lays  down 
three  propositions  or  conditions  on  which  eon- 
tracts  in  caaea  €i  tUa  kind  can  be  set  aside: 
The  first,  where  the  drunkenness  of  the  person 
seeking  to  set  aside  the  contract  is  caused  by 
the  act  or  procnrement  of  the  opposite  party; 
second,  where  the  person  seeking  to  set  aside 
the  contract  was  drunk  at  the  time  of  the  execu- 
tion of  the  same,  and  that  undue  advantage  was 
taken  or  fraud  or  undue  influence  waa  practiced 
upon  him  so  as  to  induce  him  to  exeente  tho 
contract;  and  third,  where  the  mind  and  tmder- 
standlng  of  the  person  seeking  to  set  aside  the 
contract  are  impaired  to  such  extent  that  he  is 
unable  to  understand  the  nature  and  conse- 
quences of  his  acts  and  the  result  and  magni- 
tude of  the  transactioD.  As  to  the  first,  there 
Is  absolutely  no  proof  to  establish  that  the  plain- 
tiff was  drunk  by  the  act  or  procurement  of  the 
defendant,  so  that  doea  away  with  that  proposi- 
tion. As  to  the  second  proposition,  the  testi- 
mony does  show  that  at  the  time  of  entering 
into  this  contract,  and  for  a  long  time  prior  to 
entering  into  tJiU  contract,  the  plaintiff  was 
addicted  to  the  use  of  intoxicating  liquors  to 
excess;  and  I  further  find  from  the  testimony 
that  at  the  time  these  contracts  were  entered 
into  his  mind  had  become  somewhat  weakened 
b7  the  long-continued  use  of  alcoholic  liquors. 
Now  if  his  mind  was  weak  at  that  time,  from 
tlie  nae  <^  Intoxieatlnf  liqaors,  and  the  defend- 
ant knew  It  or  had  reason  to  know  it;  and  he 
took  any  undue  advantage  of  him  or  imposed 
upon  him  or  practiced  any  fraud  upon  him, 
then  the  contracts  ought  to  be  set  aside.  Now 
what  ground  or  allegations  of  fraud  do  you  al- 
lege other  thnn  that  he  was  drunk  by  the  act 
or  procurement  of  the  defendant,  which  you 
don't  sustain?  Too  allege  that  the  land  was 
bought  at  such  a  grossly  inadequate  price  as  of 
itself  shows  fraud.  The  law  is  that  where  one 
party  has  a  weak  mind  or  is  intoxicated,  even 
thongb  it  might  not  be  to  such  a  degree  that  his 
judgment  is  impaired  to  such  an  extent  that  he 
doesn't  understand  the  nature  and  consequences 
of  his  acts,  yet  If  he  makes  a  contract  upon  a 
consideration  so  grossly  inadequate  as  to  be 
of  itself  a  badge  of  fraud,  to  be  unconscionable, 
a  court  of  eq^ty  will  not  permit  such  a  con- 
tract to  stand.  That  ia  one  ccf  your  grounds  of 
fraud  that  you  allege.  The  allegation  ia  not 
sustained  by  the  evidence.  Another  Is  that 
Paul  ClintoD  acted  as  agent  for  the  plaintiff 
and  defendant,  in  other  worda,  a  go-between; 
that  Paul  Clinton,  without  the  knowledge  of 
the  plaintiff,  received  from  the  defradant  ■ 
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eemmlwlML  "Now  u  to  whether  or  not  thli 
propertj  waa  pardiased  at  a  grossly  inadeqoata 
consideration,  I  don't  wa  find.  There  ia  nothing 
In  this  caae  to  impress  opon  me  die  truth  of 
the  contention  that  this  prop^ty  was  purdiased 
by  the  defendant  Howard  at  a  grossly  inade- 
quate consideration.  It  is  true  that  tiie  testi- 
mony of  opinion  witnesses  testifying  in  this 
case  variea  all  the  way  from  S5,000  to  $50,000; 
I  believe  the  highest  placed  it  at  $60,000,  as  I 
recall  tihe  testlmMiy,  tiiat  is,  fbr  a  one-half  in- 
terest in  the  royal^;  but  the  teatimony  of  the 
witnesses  variea  exceedingly,  as  naturally  al- 
ways will  where  you  depend  upon  opinion  testi- 
mony. Most  of  the  witnesses  placed  the  value 
around  $15,000  or  $20,000.  Some  of  the  plain- 
tiff's witnesses  place  the  value  at  less  than  the 
defendant  actually  paid  for  it,  in  their  opinion 
on  the  value  of  tiie  property.  In  other  words, 
some  of  the  witneases  who  testified  on  behalf 
of  the  plaintiff  gave  aa  their  opinim  that  it 
waa  worth  less  than  tike  actual  caish  price  wUcb 
the  defendant  paid  for  it  Now  taking  every- 
thing into  consideration,  the  fact  that  at  the 
time  there  were  four  wells  in  the  Layton  sand, 
producing  about  100  barrels  a  day,  maybe  a 
little  bit  more,  I  believe  the  testimony  showed 
in  October  about  lOO  barrels  a  day;  that  in  the 
Wheeler  sand  there  was  a  gaa  well.  Taking 
into  consideration  also  the  further  fket  tiMt  at 
the  time  this  first  contract  was  consnnunated 
oil  was  seeing  at  65  cents  a  barrel,  that  ia, 
that  was  the  posted  price  by  the  large  pipe  line 
companies;  taking  into  consideration  the  fur- 
ther fact  that  they  were  taking  only  80  per  cent, 
of  the  oil ;  taking  into  consideration  the  further 
fact  that  a  great  deal  of  oil  was  selling  at  30 
cents;  taking  Into  consideration  the  further 
fact  that  on  the  day  the  second  contract  was 
entered  into  the  posted  price  went  off  to  4f< 
cents  a  barrel,  and  that  tiiey  were  taking  only 
30  per  cent,  of  it;  taking  Into  conaideration  the 
further  fact  that  while  a  great  many  large 
Bartlesville  wells  bad  been  drilled  in  Just  east 
of  this  property,  yet  in  August,  1014,  prior  to 
the  consummation  of  this  deal,  one  well  was 
drilled  2,000  or  3,000  feet  west  of  the  prop- 
erty, through  the  Bartlesville  sand  and  through 
the  Tucker  sand,  and  it  was  dry,  which,  as 
the  witnesses  testified  here,  was  an  Indica- 
tion of  the  fact  that  tiie  reasonable  probability 
was  that  this  property  in  controversy  had  no 
producing  Bartlesville  sand— it  did,  however, 
turn  out  tbat  there  was  a  small  Bartlesville  well 
come  in  at  160  barrels,  wbicb  was  so  much  less 
than  the  Bartlesville  wells  just  cast  of  the  prop- 
erty, some  as  large  as  10,000  barrels — it  waa 
a  strong  Indication  that  the  Bartlesville  sand 
pindied  out  just  east  of  the  property  in  con- 
troversy. I  say,  taking  Into  consideration  iUl 
these  conditions,  I  am  of  the  opinion  and  so  find 
that  the  price  paid  by  the  defendant  to  the 
plaintiff  for  that  portion  of  the  property  which 
the  plaintiff  sold  to  the  deftadant  waa  fair  and 
reasonable.   •   •  ♦ 

"There  is  another  element  which  enters  into 
the  value  of  this  property:  The  royalties  actu- 
ally received  1^  the  defendant  fnnn  this  prop- 
er^ fnnn  October  31,  1914,  to  about  February 
1  or  8,  1915,  at  the  time  thla  second  denl  was 
consummated,  were  something  like  $90.  I  don't 
remember  the  exact  figures ;  the  testimony  will 
show  it  was  less  than  $100.  Now  should  the 
second  deal  be  set  aside,  the  defendant  required 
to  do  equity;  that  is,  pay  the  balance  of  the 
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915,500?  I  Uiink  not.  What  I  have  satd  as  to 
the  first  deal  relatlro  to  the  plaintiff'fl  condition 
will  apply  also  to  the  ncond  deal.  Now  aader 
all  the  dreuDiBtaneea  BorrounditiK  that  propeitr 
at  the  time,  and  the  fact  that  onlr  about  «90 
or  (100  worth  of  oil  had  been  sold  from  that 
property  from  October  31st  to  February  8th, 
and  that  the  plaintiff  was  to  be  paid  $15,500  in 
oi],  contingent  upon  its  being  produced  from  the 
property  and  the  fact  that  the  proi>crty  was 
then  only  produdng  about  100  barrels,  and  on 
that  day  a  Bartlesville  well  came  io  at  a  flush 
production  of  about  ISO  barrels,  and  the  fact 
of  the  price  of  the  oil  and  that  the  pipe  Una 
companies  were  only  taking  a  small  portion, 
and  that  it  was  being  sold  at  a  great  deal  leas 
than  the  posted  price  by  the  great  many  pro- 
ducers, the  possibility  of  the  plalntifFs  receiving 
the  entire  $15,500  was  so  uncrrtain  ond  there 
was  such  a  contingency  connected  with  it  that 
if  be  did  receive  it  it  would  be  over  auch  a  long 
period  of  time,  the  court  cannot  find  other  than 
that  the  $5,000  paid  for  that  contingent  interest 
which  the  plaintiff  had  reserved  from  the  oil 
to  be  produced  from  the  land.  I  say  I  cannot 
find  other  than  that  that  was  a  fair  and  reason- 
able consideration  for  that  interest;  that  the 
plaintiS  at  the  time  of  entering  into  the  second 
contract  was  in  no  worse  condition  mentally 
thou  at  the  first  In  other  words,  I  conclude 
that  at  the  time  of  entering  into  both  contracts 
the  plaintiff  was  under  no  undue  influence,  and 
that  there  was  no  fraud  or  undue  influence  prac- 
ticed upon  the  plaintiff;  that  the  defendant  did 
not  seek  out  the  plaintiff  to  buy  the  property, 
but  that  the  plaintiff  sought  out  the  defendant 
to  sell  him  the  property.  I  am  absolutely  un- 
able to  see  that  the  fact  that  the  defendant  paid 
to  Paul  Clinton  $2,500  to  clear  this  property  of 
Paul  Clinton's  option  is  any  indication  of  fraud 
on  the  part  of  the  defendant.  It  occurs  to  me 
as  natural  and  reeaonable  as  could  be  expect^ 
from  an  ordinary  and  reasonably  prudent  busi- 
ness  man.  This  property  was  at  the  time  in- 
cumbered  by  an  option  recorded,  given  by  the 
plaintiff  to  Paul  Clinton,  in  consideration  of 
$100,  whereby  Paul  Clinton  had  an  option  to 
purchase  this  property  within  a  certain  time 
for  $30,000.  That  to  all  intents  and  purposes 
and  appearances  was  a  valid  and  binding  op- 
tion; that  is,  it  appeared  to  be  a  cloud  upon 
the  titlew  The  defendant,  through  bis  attorney, 
acting  as  a  reasonably  prudent  man  would  act, 
and  the  attorney  acting  as  a  reasonably  prudent 
lawyer  would  under  the  circumstances,  refused 
to  permit  bis  client  to  consummate  the  deal 
with  Aliller  until  the  option  was  cleared  from 
the  property.  In  clearing  that  option  he  paid 
Paul  Clinton  $2,500.  It  may  be— I  do  not  know 
whether  it  is  so  or  not — that  Ambrose  Miller 
didn't  know  anything  about  that,  but  to  my 
mind  that  is  immateriaL  Paul  Clinton  had  a 
valid  subsisting  option  upon  the  land  so  far  as 
the  records  disclosed.  Whether  that  was  pro- 
cured by  Paul  Clinton  or  some  one  else  through 
fraud  is  immaterial  so  far  as  this  case  is  con- 
cerned. There  is  nothing  in  this  case  to  show 
that  the  defendant  at  any  time  was  ever  warned 
or  had  any  knowledge  of  any  contention  that 
Piiul  Clinton  had  procured  the  option  from  Am- 
brose Miller  by  fraud  or  undue  influence.  In 
fact  it  is  not  so  contended  in  this  case  by  the 
plaintiff  himself;  and  I  say  the  fact  that  the 
defendant  sought  to  remove  Kimmel's  option 
from  the  property,  sought  to  remove  Paul  Clin- 


ton's option  from  the  pAperty  and  to  clear  the 
title  before  he  paid  any  money,  does  not,  to 
my  mind,  indicate  any  fraud  or  lutdae  influence 
on  bis  part  at  all,  but  Is  merdy  consistent  with 
the  acts  of  a  reasonably  prudent  businesB  man 
under  like  circumstances.  I  am  onable  to  con- 
clude from  the  fact  that  they  executed  these 
deeds  at  11  or  12  o'dock  at  night  is  any  indica- 
tion of  fraud.  It  is  seeking  to  place  an  inter- 
pretation upon  the  acta  of  the  defendant  and 
to  draw  codcIubIods  therefrom  which,  to  my 
mind,  ara  entirdy  unjustified  by  the  foots  and 
clrenmstanoea  aurroondlng  the  transaction.  It 
reminds  me  aomewhat  of  the  tamoiu  case  of 
Bardell  t.  Pickwick,  wherein  the  attorney  for 
the  plaintiff,  in  quoting  Mr.  Pickwick's  note  to 
Mrs.  Bardell,  dwelt  upon  the  words  *ch(q>B  and 
tomato  sauce,'  and  sought  to  draw  the  conclu- 
sion therefrom  that  Mr.  Pickwidk,  being  unduly 
fond  of  chops  and  tomato  sauce,  had  therefore 
used  these  words  as  words  of  endearment  to 
Mrs.  Bardell,  and  that  therefore  be  was  jnatified 
in  drawing  the  cimclauon  therefrom  that  there 
were,  no  doubt,  offers  of  marriage  from  Mr. 
Pickwick  to  Mrs.  Bardell,  when  in  truth  and 
in  fact,  aa  we  all  know,  Mr.  Pickwick  had 
reference  solely  to  what  he  wanted  for  supper. 
I  don't  mean  to  cast  any  reflections  upon  coun- 
sel. I  merely  give  this  as  an  illDStration  bear- 
ing upon  the  proportion  that  the  conclusions 
sought  to  be  drawn  from  the  acta  of  the  defend- 
ant snrroundittc  thia  transaction  are,  to  my 
mind,  entirely  wijuatified.  I  don't  see  any  in- 
dication or  index  of  fraud  in  that  circumstance. 
The  fact  that  Ihew  deeds  were  placed  upoo  rec- 
ord as  they  were  and  immediately  after  being 
executed,  I  see  no  indication  of  fraud  in  that. 
It  is  a  matter  of  common  knowledge  that  men 
receiving  conveyances  or  property,  immediately 
hasten  to  the  register  of  deeds  oflice  and  place 
their  munimenta  of  titla  on  record.  In  tact  a 
man  who  does  otherwise  docs  not  show  good 
business  judgment  The  fact  that  Dr.  Clinton 
was  present  that  night  does  not  occur  to  me  to 
be  any  indication  of  fraud  on  the  part  of  How- 
ard or  his  attorney ;  the  fact  that  Paul  Clinton 
was  there  that  night  does  not  occur  to  me  to 
be  any  indication  of  fraud  or  undue  influence  on 
the  part  of  Howard  or  his  attorney;  the  fact 
that  Paul  Clinton  and  Ambrose  MUler  rode 
around  ia  an  automobile  togethw  does  not  occur 
to  me  to  be  any  indication  of  fraud  in  this  case; 
and  it  would  be  impossible  for  me  to  recite  all 
the  testimony  from  which  I  read)  the  conclu- 
sions I  have  reached  in  this  case.  There  is  so 
much  of  it,  and  very  properly  in  cases  of  this 
kind  it  is  very  proper  for  attorneys  to  introduce 
every  little  circumstance  that  might  bear  out 
their  contentions,  because  it  is  from  all  the  liltle 
circumstances  in  the  case  that  one  finally  makes 
up  his  mind;  and  I  aay  tills  whole  testimony 
brings  me  to  the  final  impression  that  the  deed, 
so  far  as  O.  R.  Howard  is  concerned,  waa  fair, 
square,  open,  and  aboveboard,  that  a  fair  and 
reasonable  consideration  was  paid  for  the  prop- 
erty; that  at  the  time  Ambrose  Miller  knew 
what  be  was  doing ;  that  he  realized  the  con- 
sequences of  his  nets;  that  his  jud^ent  was 
not  so  impaired  that  he  didn't  know  he  was 
selling  his  property ;  that  his  memory  la  now  la 
such  condition  that  be  can  relate  and  has  re- 
lated the  circumstances  of  it;  and  the  judg- 
ment of  the  court,  therefore,  is  that  the  prayer 
of  the  petition  be  denied  and  judgment  will  be 
entered  for  the  defendant" 
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The  trial  court  also  made  spedal  flndings 
of  fftct  on  certain  questions  propounded  by 
plalntUft'  counsel,  wWch  are  substantially  as 
follows:  First  liiat  the  negotiations  where- 
by tlie  sale  was  Anally  consummated  were 
had  directly  betvem  O.  K.  Howard  and 
Ambrose  HiUer,  or  between  Howard's  attor- 
ney, Mr.  Abbott,  and  Ambrose  Miller.  Sec- 
ond. That  the  mind  of  Ambrose  Miller  had 
been  Impaired  by  reason  of  the  use  of  strong 
drink.  Third.  O^at  Ambrose  Miller,  in  mak- 
ing the  transfer  to  Howard,  did  not  receive 
the  true  value  of  his  land,  hut  that  Miller 
received  "what  appeared  to  men  of  prudence 
and  skill  and  having  knowledge  of  the  rea- 
sonable market  value  of  lands  of  the  same 
kind  and  character  as  the  lands  In  con- 
troversy to  be  the  reasooable  fair  market 
value  of  the  land  at  the  time  the  trans- 
action was  entered  into.  By  subeequmt 
devel(H)nient  and  the  subsequent  increase 
in  the  price  of  oil  from  55  cents  a  barrel  to 
$2.07  the  true  value  of  the  land  at  the  time 
is  shown  to  be  greatly  in  Excess  of  the  price 
paid  by  Howard."  Fourth.  There  has  been 
produced  to  the  one-half  interest  in  con- 
troversy the  sum  of  $383(^-43  in  royalties 
up  to  this  time,  and  the  evidence  does  not 
show  what  It  is  stUl  producing.  Fifth.  Mr. 
Abbott  was  the  agent  and  attorney  of  Mr. 
Howard.  Sixth.  Ambrose  Miller  first  sug- 
gested to  Mr.  Green,  Mr.  Howard's  brother- 
in-law,  that  he  desired  to  sell  the  property. 
Seventh.  That  Dr.  and  Paul  Clinton  were 
present  when  Mr.  Howard  paid  the  $500  to 
Miller,  and  Dr.  Clinton  stated  to  Mr.  How- 
ard at  the  time  that  he  was  there  fof  the 
purpose  of  seeing  about  getting  part  of  the 
money  that  was  coming  to  Paul  under  the 
dral.  Eighth.  Dr.  Clinton  secured  a  portion 
of  the  Ambrose  Miller  land,  but  the  evidence 
In  this  case  does  not  disclose  what,  If  any- 
thing, he  paid  for  it  Ninth.  That  Mr.  How- 
ard paid  Panl  Clinton,  at  the  time  of  the 
first  transaction  with  Ambrose  Miller,  the 
sum  of  $2,600,  which  was  in  part  considera- 
tion of  Paul  Clinton's  releasing  his  option 
on  the  Ambrose  Miller  land,  and  that  he 
paid  him  ^,000  In  pursuance  of  an  agree: 
ment  entered  into  at  the  time  of  the  first 
transaction  with  Ambrose  MUler,  that,  in 
consideration  of  Clinton's  release  of  his  op- 
tion on  the  Ambrose  Miller  land,  Howard 
would  pay  him  the  sum  of  $2,500  immediate- 
ly, and  an  additional  $2,000  If  when  the 
Bartlett  well  was  drilled  in  on  the  land  it 
had  a  production  of  more  than  100  barrels. 
Tenth.  The  testimony  does  not  disclose  that 
Ambrose  Miller  knew  of  these  payments 
until  some  time  later. 

[1]  We  have  quoted  thus  fully  from  the 
findings  of  the  trial  court  for  the  reason  that 
the  evidence  Is  rather  voluminous  and  It  Is 
Impracticable  to  discuss  it  in  detail  in  this 
opinion.  This  being  an  equitable  action  tri- 
able to  the  court,  the  court's  findings  of  fact 
and  the  Judgment  will  not  be  disturbed,  un- 


less,  aftw  vtiitfiliig  all  Ow  evidence  In  the 
record,  we  are  of  the  opinion  that  aacb  flnd- 
ings and  Judgment  are  dearly  against  the 
weight  of  the  evidence.  Sdioek  v.  Fish,  45 
OkL  12, 14A  Fae.  S84;  Cmmp  v.  Lanham,  IBS 
Pac.4S. 

Counad  for  plaintiffs  in  error,  under  tlie 
title  "Brief  of  AuthcurlUes  and  Argument," 
contoid  that  Paul  Clinttm  was  the  agent  of 
the  defendant  Howard  in  procaring  the  deed 
from  Ambrose  Miller  to  the  undivided  one- 
half  Interest  In  bis  allotmeirt  i  that  the  said 
Paul  CUntim  was  also  the  agent  of  Ambrose 
Miller,  and  received  a  c(Hnmis8l<m  from  each 
party  to  the  transaction;  that  his  agency 
waa  well  known  to  Abbott,  Howard's  attorney 
and  agent;  and  that  therefore  Howard  is 
charged  with  knowledge  of  the  Information 
obtained  by  Abbott  From  this  premise  it 
is  strenuously  insisted  ttiat  the  proposition 
of  taw  that  where  one  acts  as  agent  for 
both  the  seller  and  buyer  the  contract  may 
be  avoided  by  eltbw  principal  governs  this 
case.  It  is  clear  that  this  proposition  of 
law  is  not  applicable  to  this  case^  Although 
Paul  Clinton  received  a  ccnimission  from 
Ambrose  Miller  on  acconnt  of  the  sale  to 
Howard,  the  n^tiatlons  were  carried  ca. 
directly  between  Howard  and  the  Millers, 
and  the  negotiations  for  clearing  the  title 
were  carried  aa  between  Howard's  attorney, 
Abbott,  and  the  Millers.  The  evidence  also 
shows  that  Howard  did  not  know  that  Paul 
Clinton  was  to  receive  a  commission  from 
Miller  until  after  the  conclusion  of  tlie  trans- 
actions, and  Abbott  did  not  learn  of  It  until 
after  the  contract  and  deed  were  executed. 
Moreover,  the  trial  conrt  expressly  found 
that  Clinton  was  not  the  agent  of  Howard, 
and  we  Oilnk  this  finding  is  clearly  in  accord 
with  the  weight  of  the  evidence.  Mr.  How- 
ard, as  stated  by  the  court  In  his  flndings 
ot  fact,  In  order  to  clear  his  title  and  to  se- 
cure an  undivided  tme-balf  interest  in  the 
land  free  and  clear  of  all  liens,  purchased 
the  option  whtcib  Mr.  Abbott,  bis  attorney,  as- 
certained from  an  examination  of  the  title 
Paul  Clinton  had  on  the  land. 

[2]  During  the  trial  of  the  canse  the  plain- 
tiff offered  in  evidence  a  letter  written  by 
Dr.  Fred  S.  Clinton  to  Dr.  J.  W.  Duke,  of 
Outhrle,  Okl.,  and  during  his  examination 
Dr.  Duke  refused  to  permit  the  letter  to  be 
read  In  evidence  without  first  having  secured 
Dr.  Clinton's  consent,  and  It  la  urged  that 
the  court  erred  in  refusing  to  permit  plain- 
tiffs to  Introduce  this  letter  In  evidence.  The 
record  further  shows  that  Dr.  Quke  later 
testified  as  to  the  substance  of  the  letter  and 
the  attorney  for  plaintiff,  during  the  trial, 
read  a  coi^  of  the  letter  complained  of  In 
full,  whereupon  he  asked  Dr.  Duke  if  that 
was  the  wording  of  the  letter,  and  received 
an  afiirmatlve  reply.  From  this  it  Is  evident 
that  there  is  no  merit  in  this  assignment  of 
error. 

[S-l]  Counsel  fOr  plalntlfCs  in  error  have 
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set  <mt  in  their  brief  Dnmerous  quotations 
from  the  evidence,  which  they  contend  sbowB 
that  the  court  erred  in  Its  special  findings 
of  fact  Nob.  1,  4,  9, 14,  3-13.  and  17,  but  after 
a  careful  examination  of  the  evidence  set 
out  in  the  lirief,  together  with  the  other  evi- 
dence In  the  case,  we  are  of  the  opinirai  that 
each  and  every  finding  of  fact  by  the  trial 
court  is  not  only  not  clearly  agalnat  the 
weight  of  the  evidence,  bat,  on  the  t^er 
hand,  is  amply  supported  by  the  evidence. 
The  great  preponderance  of  the  evidence  is 
that  AnibroBe  Miller  was  dOt  Intoxicated  at 
the  time  he  executed  the  contract  and  deed 
to  Mr.  Howard.  The 'most  serious  question 
in  the  case  is  whether  by  the  long  use  of  in- 
toxicating liquors  the  mind  of  the  plalntUf, 
Ambrose  Miller,  had  become  so  dlseas'ed  and 
weakened  that  he  did  not  understand  the 
nature  of  the  transaction,  and  did  not  know 
what  he  was  doing,  and  although  the  plain- 
tiffs' evidence  shows  that  Miller's  mind  had 
become  slightly  impaired  by  the  excessive 
use  of  intoxicating  liquors,  there  Is  abundant 
evidence  in  the  record  showing,  as  found  by 
the  trial  court,  that  his  mind  had  not  be- 
come so  impaired  that  he  did  not  fully  realize 
what  he  was  doing  and  the  consequences  of 
his  acts. 

The  authorities  are  not  all  in  accord  as 
to  what  degree  of  intoxication  or  mental 
weakness  or  debility  caused  from  excessive 
use  of  intoxicants  must  be  shown  In  order  to 
rescind  a  contract  made  by  a  person  so 
affected.  Some  of  the  cases  hold  that  in 
order  to  set  aside  a  contract  the  drunken- 
ness must  be  so  excessive  as  to  utterly  de- 
prive the  contracting  person  of  his  reason 
and  UDderstandlng.  Some  of  the  decisions 
say  that  it  must  Impair  the  mental  faculties 
to  such  an  extent  as  to  r«ider  the  party  non 
compos  mentis  for  the  time  being.  Mr.  Black, 
In  his  work  on  Rescission  and  Cancellation, 
S  278,  says: 

"The  test  approved  by  the  great  majority  of 
the  dcciBloDB  is  the  same  which  is  applied  in  oth- 
pr  forms  of  mental  derangement,  namely,  that  the 
deed  or  contract  will  be  voidable  if  the  perHon, 
at  the  time  of  Its  execution,  was  bo  far  under 
the  iafiuence  of  intoxicants  as  to  be  unable  to 
understand  the  nature  and  conieqnenees  of  bis 
act  and  unable  to  bring  to  bear  upon  tlie  busi- 
ness in  hand  any  degree  of  intelligent  choice 
and  purpose."  Wright  t.  Waller,  127  Ala.  557, 
29  South.  57,  54  L.  R  A.  440,  and  cases  there 
cited:  Coody  v.  Coody,  39  Okl.  719,  136  Pac. 
754,  L.  R.  A,  1915E,  465;  Fish  v.  Deaver,  176 
Pac.  251;  Lorn  an  v.  Paullin,  51  Okl.  294,  152 
Pac.  73:  Kuhlman  v.  Wieben,  129  Iowa,  188, 
105  N.  W.  445,  2  L.  E.  A.  (N.  S.)  666;  Lee  T. 
Ware,  1  BUI  (8.  O.)  813;  Beyn(dda  t. 
Dechaums,  24  Tex.  174.  76  Am.  Dec.  101; 


Johns  V.  rritdiey,  89  Md;  Taylor  t.  Par- 
cell,  60  Ark.  606,  81  8.  W.  067;  Sbackeltoa  t. 
Sebree,  80  lU.  616;  Watson  t.  Doyle.  130  El. 
410.  22  N.  E.  613;  Pickett  t.  Sutter,  6  Cal. 
412;  Wright  V.  FUhep,  65  Mich.  275,  32  N.  W. 
600,  8  Am.  St.  Bep.  886;  Harbison  v.  L«mon,  3 
Blackf.  (Ind.)  51.  23  Am.  Dec.  376 ;  Belcher  v. 
Belcher,  10  Yerg.  (Tenn.)  121;  Waldron  t. 
Anglcman,  71  N.  J.  Uw,  166,  56  Atl.  568; 
Wells  V.  Houfltra,  28  Tex.  Civ.  AvQ.  629,  67 
S.  W.  684. 

Measured  by  the  rule  enunciated  Hr. 
Bltt<^  and  the  authorities  cited,  the  plain- 
tiffs are  not  mtltled  to  have  the  transaction 
set  aside  on  account  of  any  mental  weakness 
of  Ambrow  HtUer. 

Viewed  In  the  li^t  of  subsequent  develop- 
ments. It  caniiot  be  disputed  that  the  wa- 
sideratlon  paid  by  Hr.  Howard  for  the  un- 
divided one-half  interest  In  the  land  was  less 
than  Its  true  value,  although  equal  to  its 
apeculatlTe  valusk  but  the  evidence  dearly 
shows  that  the  proepective  value  of  the  land 
was  OS  well  known  to  MUler  as  it  was  to 
Howard,  and  since  there  was  no  actnai  fraud 
practiced  by  Howard  upon  Miller  in  procure 
ing  the  undivided  one-half  interest  In  the 
land,  we  would  not  be  authorized  to  say 
that  because  subsequent  devdopment  reveal- 
ed the  land  to  be  <tf  great  value  the  trans- 
action dkould  be  set  aside,  especially  In  view 
of  the  bacardous  nature  of  the  oU  business. 
It  Is  a  w^l^nown  fact  that  land,  on  account 
of  the  discovery  of  <^  <m  contiguous  land, 
may  apiiear  to  be  of  great  value,  and  subse- 
quent devel<^pment  prove  it  to  be  worthless, 
while  on  the  other  band,  contiguous  develop- 
ment Toay  indicate  the  absence  of  oU  or  gas 
and  subsequent  develi^unent  prove  it  to  be 
there  in  great  quantitleB.  This  court.  In  the 
case  ot  Ltmoldc  v.  Jefferpm  Ufe  Ins.  Co., 
168  Fac.  1080.  in  an  <q)lnion  by  Mr.  Justice 
Kane,  stated  the  rule  applicable  to  such 
tranaacticnis  as  follows: 

"The  gmeral  rule  is  that,  whenever  property 
of  any  kind  depends  for  its  value  upon,  a  cod- 
tingency  which  may  never  oocur.  or  develop- 
ments which  may  never  be  made,  opinion  as  to 
its  value  must  necessarily  be  more  or  less  of  a 
speculative  character,  and  no  action  will  lie  (or 
its  expression,  however  fallacious  it  may  prove, 
or  whatever  the  injury  a  reliance  upon  it  may 
produce." 

It  does  not  appear,  however,  that  Howard 
made  any  mlmpresoitationa  aa  to  the  value 
of  the  land. 

The  Jndgmmt  denying  idalntifFs'  relief  is 
therefore  affirmed. 

AU  0ie  Justices  concur,  except  HARRISON. 
J.,  absent,  and  PiTCHIIYmD.  J.,  not  par- 
tldpatlng. 
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OKLAHOMA  OFTT  t.  STEWABT  vt  al. 

(No.  8736.) 

(Supreme  Court  of  Oklafaoma.    Oct.  21,  1919.) 


(SvlUtbus  by  the  Court.) 

1.  Apfxal  and  rbrok  «b»960(2)— Piaadiko 
^»3c7(6)— bouno  on  motion  to  uake 
defjnin  amd  cebxaih  ih  dxbobetzon  ot 
tbial  cotjbt. 

A  motion  to  male  more  defioitQ  and  certain 
ia  addressed  largely  to  the  discretion  of  the 
court;  and  the  TuUng  thereon  wlU  not  be  re- 
vcraed,  except  for  the  abuse  of  such  discre- 
tion, that  results  prejudicially  to  the  complain- 
ing party. 

2.  MUNXOZPAL  OOirPOBATIOHS  <|B>S85— LlA3II>- 
ITT  FOB  DIVBBBION  or  BVBTACB  WAIEIS  BT 
CONSTBUCTZON  <ff  A  BEWEB. 

It  Is  an  actionable  wrong  for  a  municipal 
corporation  to  negligently  construct  or  to  maia- 
tain  a  sewer,  whereby  tht  surface  waters  are 
diverted  from  their  natural  course,  and  the 
Burface  and  sewer  waters  itermitted  to  collect 
in  a  body  and  be  discharged  on  and  across  the 
property  of  a  private  individual,  to  his  detri- 
ment. 

3.  Apfeai.  and  xbbob  «B»10i7(l)— Ruuvob 

ON  BVIDINCE  NOT  CAUSE  TOB  BITEBBAi;.  UN- 
LESS PBSJUDICIAI.. 
This  court  will  not  reverse  a  case  for  the 
reason  the  trial  court  admitted  incompetent 
evidence,  or  rejected  competent  evidence,  un- 
less it  appears  that  the  same  has  prejudiced 
the  rights  of  the  parties  thereto. 

4.  MUNICIPAI.  COBFOBATION8  4»845(7)  —  IN- 
STRUCTION AB  TO  DAUAQBS  FOB  DIVEBSION  OT 
SmtFACE  W&TEBS. 

In  an  action  against  the  city  for  construct- 
ing a  sewer,  alleging  that  it  has  caused  the 
water  to  Sow  from  its  natural  course,  and  fail- 
ed to  make  any  provision  for  taking  Care  of 
said  surface  and  sewerage  waters,  but  permit- 
ted th«  same  to  flow  down  and  across  the 
premlsea  of  the  plalntilEs,  thereby  injuring 
plaintiffs'  buUdinga  by  breaking  the  walls  and 
depositing  large  amounts  of  sand  and  debris 
on  pIoiutiffB*  lots,  it  was  not  error  to  instruct 
the  jury  that  the  measure  of  the  damage  was 
the  cost  to  repair  said  building,  and  the  dif- 
ference in  the  value  of  the  lots  immediately 
before  and  Immediately  after  the  Injury  was 
sustained,  if  any,  by  reason  of  the  deposit  of 
sand,  etc.,  upon  said  lots. 

6.  Trial  *=>a44— VBKDrcr  mat  not  bk  im- 

FBACUBD  BT  TKBTIMONT  OT  JUBORB. 
Testimony  of  jurors  win  not  be  received 
for  the  purpose  of  impeaching  the  rerdict, 
which  they  have  solemnly  made  and  pubUdy  re- 
turned into  court. 

6.  New  Trial  «8=»140(3)— Evidence  insuf- 
ficient TO  SHOW  quotient  VEBDICT. 
Evidence  examined,  and  held  insufficient  to 
show  that  the  verdict  of  the  jury  waa  a  quo- 
tient verdict. 

Error  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 


OKLAHOMA  CITT  t.  STEWABT  779 

<m  p.> 

Actlmi  for  damages  by  J.  B.  Stewart  and 
another  against  the  City  of  Oklahoma  City, 
a  municipal  corporation.  Verdict  and  judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Affirmed. 

B.  D.  Shear  and  A.  T.  Boys,  both  of  Okla- 
homa City,  and  W.  M.  Howensteln,  of  Grand- 
fleld,  for  plaintiff  In  error. 

D.  K.  Pope,  of  Oklahoma  City,  for  de- 
fondants  In  error. 


McKEILL,  J.  This  controversy  arose  by 
,J.  B.  and  Ora  Stewart  filing  an  action  for 
damages  against  Oklahoma  City,  alleging  in 
their  petition  that  they  were  owners  of  cer- 
tain lots,  and  that  the  city  had  constructed 
a  storm  sewer,  which  druloed  a  large  area 
of  the  city,  and  carried  large  quanUties  of 
water  from  Its  natural  course,  and  emptied 
the  same  Into  Sixth  and  Everett  streets,  and 
across  to  Fifth  street,  and  alleging  that  the 
city  faBed  to  make  any  provision  for  the  dis- 
position of  the  water  coming  from  said  sew- 
er, but  permitted  the  same  to  drain  down 
aibd  across  plaintiffs'  property,  and  damaged 
the  walls  of  Cbe  plaintKTtf  buildings,  and  de- 
posited large  quantities  of  sand  and  dSbrls, 
on  the  lots  of  the  plaintiffs,  thereby  damaging 
the  plaintiffs  in  the  sum  of  $2,0001  The  de- 
fendant filed  a  general  denial.  On  the  trial 
of  the  case  the  jury  returned  a  verdict  for 
1730,  and  Judgmmt  was  rendered  for  said 
amount,  and  from  said  judgment  the  city 
has  appealed.  For  c<Hivenlence  the  parties 
will  be  referred  to,  the  dty  as  defendant, 
and  the  Stewarts  as  plaintiffs,  the  same 
position  they  occupied  in  the  trial  court. 

[1]  The  first  assignment  of  error  Is  that 
the  trial  court  erred  in  overruling  the  motion 
of  defendant  to  require  the  plaintiffs  to 
make  their  petition  more  definite  and  cer- 
tain. While  the  defendant  has  set  out  the 
motion,  and  argued  the  same  in  its  brief,  It 
has  citod  no  authority  to  support  any  cont^- 
tlon  made  therein,  nor  to  point  out  wherein 
It  has  been  prejudiced  thereby.  This  court 
In  the  cas«  of  City  of  Chlckasha  v.  Looney, 
36  OkL  155,  128  Pac  136,  held  as  follows; 

"A  motion  to  make  more  definite  and  cer- 
tain is  addressed  largely  to  the  discretion  of 
the  court,  and  its  ruling  thereon  will  not  be 
reversed,  except  for  the  abuse  of  such  discre- 
tion, that  results  prejudicially  to  the  complain- 
ing party." 

From  en  examination  of  the  motion,  we  do 
not  think  the  court  abused  its  deseretion, 
nor  has  the  defendant  disclosed  in  what  way 
It  was  prejudiced  by  the  ruling  theretm. 

[21  The  second  assigqment  oC  error  is  that 
the  court  erred  in  overruling  the  demurrer 
of  defendant  to  plaintiffs'  petition.  This  is 
ai^ued  upon  the  theory  that  the  mayor  and 
dty  council  are  simply  the  agents  of  the 
state,  exercising  a  governmental  function. 
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and  therefore  not  liable  for  tbe  wrongful  or 
negligent  construction  of  a  sewer.  This 
court,  In  the  case  of  City  of  Chlckaalia  r. 
Looney,  supra,  laid  down  the  following  rule: 

"It  Is  actionable  wrong  for  a  manlcipal  cor- 
poration to  negUgently  construct  or  to  main- 
tain  a  sewer  whereby  surface  waters  are  divert- 
tid  and  by  artificial  means  collected  in  a  body 
and  discharged  on  growing  crops  of  a  private 
iodiTidnal  to  his  detriment" 

The  same  rule  is  adopted  in  the  case  of 
City  of  Ardmore  v.  Orr,  36  Okl.  305,  129  Pac 
867,  upon  the  question  of  what  Is  a  govem- 
mcutal  function.  See,  also,  Olileboma  City 
V.  Vetter,  179  Pac.  476,  and  Oklahoma  City 
V.  Holce,  182  Pac.  692. 

[3]  The  tbtrd  and  fourth  assignments  of 
error  are  that  the  court  erred  In  admitting 
Irrelevant  and  incompetent  evidence  on  be- 
half of  the  plaintiffs,  and  refusing  to  per- 
mit competent  and  material  evidence  to  be 
Introduced  that  was  offered  by  the  defendant. 
No  authorities  are  dted  to  support  this  con- 
tention, nor  does  the  plaintiff  In  error  set 
out  In  what  way  It  has  been  prejudiced  by 
reason  of  said  ruling  of  the  court.  From  an 
examination  of  the  record,  we  are  satisfied 
that  the  court  committed  no  error  In  per- 
mitting the  evidence  to  be  Introduced,  nor 
refusing  the  evidence  offered  by  the  defend- 
ant. 

[4J  The  fifth  assignment  of  error  is  that 
the  court  erred  In  giving  Instmctions  6  to  16. 
The  attorneys  for  plaintiff  in  error  have  set 
out  all  of  these  instructions  in  their  brief, 
and  argued  some  of  the  Questions,  but  have 
cited  no  authority  upholding  their  theory,  ex- 
cept as  to  the  giving  of  Instruction  15.  This 
instruction  refers  to  the  measure  of  damages 
the  plaintiffs  would  be  entitled  to  recover. 
This  Instruction  is  as  follows: 

"In  determioing  what  damages,  if  any,  the 
plaintiffB  have  snstalned  to  the  store  building, 
the  damages  would  be  the  difference  between 
the  value  of  the  store  building  at  the  time  the 
injaries  were  sustained  and  the  value  of  the 
same  after  the  injuries  were  sustained;  that 
is,  the  amount  in  money  that  it  would  take  to 
repair  the  damages  caused  by  the  defendant,  if 
any.  And  in  determming  the  damages,  if  any, 
the  plaintiffs  have  sustained  to  tbeir  real  es- 
tate, the  damages  would  be  the  differ«ace  be- 
tween the  value  of  said  real  estate  that  is  the 
lots,  at  the  time  the  injuries  to  said  lots  were 
sustained.  If  any,  and  the  less  valns  of  sudi 
real  estate  Immediatdy  after  such  damages 
were  SDatained,  if  any,  by  reason  of  the  de- 
posit of  sand,  etc,  upon  said  real  estate.** 


It  is  the  contentlm  of  Oie  plaintiff  In  er- 
ror that  the  true  measure  of  damage  to 
real  property  is  the  difference  between  the 
market  value  Immediately  before  and  im- 
mediately after  the  Injury  complained  of. 
This  is  true,  bat  this  role  is  subject  to  cer- 
tain exceptions,  as  was  stated  in  the  case  of 
Armstrong  V.  May  et  bL,  66  Okl.  630, 156  Pac. 
238.  The  comt  stated  u  follows: 

"The  true  measure  of  damages  for  Injury  to 
real  estate  is  the  difference  in  the  market  val- 
ue of  the  same  before  and  after  the  injury 
complained  of;  but  this  rule  is  subject  to  the 
ezcepdon  that  if  that  destroyed,  although  a 
part  of  the  realty,  has  a  value  which  can  be 
ascertained  without  reference  to  the  soil  out 
of  which  it  grows,  ox  on  which  It  stands,  a  re- 
covery may  b«  had  for  the  valae  of  the  artidea 
destroyed." 

Tb9  plaintiffB  In  the  case  at  bar  were  only 
permitted  to  recover,  under  the  Instmetioiu, 
first,  what  It  would  cost  to  repair  the  bnild- 
Ing;  second,  the  damage  to  the  lots,  which 
was  the  market  value  immediata^  before  and 
immediately  after  the  injury,  said  damage 
being  fsnsed  by  the  sand  and  dAbris  being 
deposited  on  said  lots  by  the  water  flowing 
over  their  land.  TbSa  Instruction  would  per- 
mit the  plsintUb  to  recover  only  the  actual 
damages  saffored.  l%erefore  we  are  unable 
to  aee  bow  plaintiff  in  ernv  conld  be  prej- 
udiced thereby,  and  there  was  no  error  in 
giving  said  Instruction. 

[I,  •]  Tbe  plaintiff  In  error  next  complains 
for  the  reason  that  the  verdict  was  a  quo- 
tient verdict  and  should  be  set  aside.  Evi- 
dence was  Introduced  before  the  trial  court, 
and  upon  this  question  the  trial  court,  aft- 
er permitting  Jurors  to  testify,  which  evi- 
dence was  incompetent  under  the  rule  adopt- 
ed by  this  court  In  the  cases  of  Egan  v. 
First  National  Bank  of  Tulsa,  169  Pac  621, 
L.  R.  A.  1918C,  145,  and  Banmle  v.  Verde, 
50  Okl.  609, 150  Pac.  876,  and  after  the  court 
considered  the  Incompetent  testimony,  the 
court  found  It  iusufflcleut  to  impeach  the  ver- 
dict By  eliminating  the  incomi)etent  evi- 
dence, there  would  only  be  a  suspldon  left 
that  the  verdict  v^as  a  quotient  verdict,  and 
that  would  be  insufficient  to  set  aside  the 
finding  of  the  trial  court. 

There  being  no  material  error  In  the  rec* 
ord,  the  Judgment  of  the  trial  court  will  be 
affirmed. 

OWEN,  a  and  PiTCHFOBD,  HIG- 
GINS,  and  BAILEY,  33.,  concur. 
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HcORAT  T.  UILLER  et  eL 
BLAND  T.  BLAND  et 
(No.  10281.) 

(Supreme  Ooart  of  Oklahonw.   Oct  14,  1919.) 

(SvUabus  bj/  the  Court.) 

1.  Mines  and  Minerals  4s>77— Tebuina- 

noir  BT  LESSOB  UirDBB  SUBBBITDEB  OlAUSE 
IH  IXA8K. 

Tbt  presence  o(  a  nirrender  daase  in  so 
oU  and  gaa  lease  does  not  give  the  lessor  the 
light  to  terminate  the  lease  where  the  leasee 
has  not  hreached  its  terms. 

2.  HOMESllEAD  <^82— BlKANinO  OF  TERM. 

The  word  "homestead"  has  both  a  popular 
and  a  legal  sIgQification,  aod  its  popular  and 
legal  meaning  is  the  same.  Id  common  accepta- 
tion of  the  term  it  means  the  resldttice  of  the 
family,  the  place  where  the  home  ts,  and  it  was 
employed  in  the  common  and  popalar  apprehen- 
sion of  its  meaning  in  that  part  of  section  1, 
art.  12,  of  -our  Constitution  pertaining  to  rural 
homesteads. 

[Ed.  Note.— For  other  definitlona,  see  Words 
and  Phrases,  Ftrtt  and  Second  Series,  Home- 
stead.] 

S.  HoMxsnAD  40982— Fact  or  owhebship 
iwBumciBira  IN  absbrob  of  bbsidencx. 
Where  the  head  of  a  family  in  this  state  is 
the  owner  of  bnt  one  tract  of  land,  not  within 
any  d^,  town,  or  Tillage,  consisting  of  not  to 
exceed  160  acres,  the  fact  of  ownership  alone 
does  not  constitute  it  a  homestead.  There  can 
be  no  homestead  right  in  land  where  the  owner 
does  not  and  never  has  resided  thereon,  and 
has  made  no  preparation  or  evinced  any  intcn- 
tioQ  of  so  doing. 

4.  COBPOBATIONS  «=3l4(l)— POWBB  TO  AC- 
QmBK  LEASE  TO  PBOSPECT  FOB  OIL  AND  OAS. 
There  is  no  inhibition  in  section  2,  art.  22, 
of  the  Constitution,  against  a  corporation  ac- 
quiring a  lease  to  prospect  land  for  oil  and 
gas. 

Owen,  C.  J.,  and  Kane,  J.,  dissenting. 

Error  from  District  Court,  Creek  County; 
Hark  L.  Bozarth,  Judg& 

Action  by  W.  S.  McCray  and  Owen  W. 
Bland  against  Ambrose  Miller  and  oQiers. 
Judgment  against  plaintiffs,  and  th^  bring 
error.  Judgment  against  plaintiff  Bland  af- 
flrmed,  and  judgment  against  plaintiff 
HcGray  reversed  and  oanse  remanded,  with 
directions  to  render  judgment  in  accordance 
wltb  opinion. 

J.  B.  O'Meara,  Chas.  E.  Baah,  A.  F.  Moss, 
and  Stuart,  Cnice  &  Riddle,  all  of  Tnlsa,  for 
plaintiffs  In  error. 

W.  H.  Komegay,  of  Vinita,  and  Owen 
Owen,  W.  y.  Blddison,  and  V.  H.  Blddlson, 
all  of  Tnlsa,  for  defendants  in  error. 

West,  Sherman,  Daridson  &  Moore,  and 
Jesse  H.  Hill,  John  R.  Ramsey  and  Horace 
H.  Hagan,  all  of  Tulsa,  amid  curls. 


MoORAT  T.  inLUEB  Vfi] 

<1U  p.) 

RATNET,  J.  This  to  an  eqnUable  acdoa 
for  the  cancellation  of  an  oil  and  gas  lease. 
At  the  request  of  all  parties  the  trial  court 
made  aerate  findings  of  fact  and  condn- 
slons  of  law,  which  are  as  follows: 

"Findings  of  Fact  by  the  Court. 
"In  this  case  the  court  finds  the  facts  to  he: 
"(1)  That  the  land  inrolvrd  in  this  suit  and 
eoTcred  by  the  oil  and  gas  lease  in  controversy 
is  as  described  In  the  pleadings  and  consists  (riF 
160  acres  of  the  allotment  (tf  one  Owen  W. 
Bland,  who  was  a  member  of  the  Creek  Tribe 
of  Indians  by  blood. 

"(2)  The  court  finds  that  the  said  Owen  W. 
Bland  and  the  defendant  E^ni  Bland  were  mar- 
ried on  the  IStb  day  of  July,  1915,  and  that 
they  separated  on  or  about  the  1st  day  of 
Norembtt,  1916,  and  never  resided  together  aa 
husband  and  wife  thereafter. 

"(3)  niat  on  the  24th  day  of  November,  lOlS, 
the  said  Fern  Bland  filed  soft  fyc  -divorce  and 
alimony,  and  that  In  said  petition  she  alleged 
that  said  separation  took  place  on  the  3at  day 
of  November,  1915. 

"(4)  The  court  farther  finds  that  the  said 
Owen  W.  Bland,  as  the  owner  of  said  land, 
never  at  any  time  during  said  marriage  relation, 
or  at  any  other  time,  designated  or  selected  said 
land  or  any  portion  thereof  as  a  homestead  for 
himself  and  family,  and  never  at  any  time  had 
any  intention  of  making  said  land  the  hone- 
stead  of  himself  and  family,  nor  did  he  have 
any  intention  at  any  time  to  improve  the  same 
for  a  homestead  or  live  and  reside  thereon  as 
sudi. 

"(5)  The  court  finds  that  on  the  18th  of 
Xovcmber,  1915,  the  said  Owen  W.  Bland 
executed  and  delivered  an  oil  and  gas  lease  cov- 
ering the  land  Involved,  the  same  being  the 
160  acres  allotment  of  Owen  W.  Bland,  to  one 
John  H.  Simmon^  for  a  valuable  consideration; 
that  on  the  16th  day  of  November,  1916,  said 
lease  was,  for  a  valuable  consideration,  assign- 
ed by  the  said  John  H.  Simmons,  the  owner 
thereof,  to  the  Ross  Investment  Company,  an 
Oklahoma  corporation  organized  for  the  par- 
pose  of  producing  oil  and  gas  for  commerdal 
purposes;  that  said  oU  and  gas  lease  was  sold 
and  transferred  by  the  Ross  Investment  Com- 
pany to  W.  S.  McCray. 

"(6)  The  court  finds  further  that  on  January 
11,  1916,  and  at  all  times  thereaiter,  the  plaln- 
tifF  had  constructive  knowledge  of  the  execution 
of  a  lease  by  the  said  Helen  Fern  Bland  to 
Ambrose  Miller  covering  the  lands  involved 
herein  and  of  the  intention  of  the  said  Helen 
Fern  Bland  to  hold  the  plalntlfr  lessees  to  the 
performance  of  the  oovenanta  of  development  in 
the  Simmons  lease. 

"(T)  The  court  finds  that  on  November  16, 
1016,  and  after  said  Owen  W.  Bland  had  con- 
veyed to  Fern  Bland  the  80  acres  In  contro- 
versy, W.  S.  McCray  paid  to  said  Fern  Bland 
$80,  the  amount  provided  for  In  the  lease  cov- 
ering the  80  acres  described  In  the  deed  of  con- 
veyance, and  the  same  was  accepted  by  the  said 
Fern  Bland ;  that  some  time  prior  to  Novem- 
ber 15, 1917,  the  plaintiff  made  personal  tender 
of  $80  due  Fern  Bland  as  rental  on  the  80 
acres  herein,  which  was  refused  by  her;  that 
on  the  15th  day  of  November,  1017,  plaintiff 
W.  S.  McCray  deposited  in  the  First  National 
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Bank  of  IMn,  OkL,  In  pnmunoe  to  the  provi- 
sions  of  said  iM  and  fas  leaae,  tbe  aooi  ot  980, 

to  the  credit  of  the  aaid  F^ra  Bland. 

"(8)  Tbc  court  finda  that  on  or  about  the  lat 
of  September,  1917,  the  plaintiff  W.  S.  McCray 
started  drilling  operations  for  tbe  purpose  of 
drilling  a  well  for  oil  and  gas,  upon  the  land 
in  controTcray ;  that  the  average  time  for  drill- 
ing and  completing  a  well  in  aaid  vicinitr  waa 
30  days;  that  plaintiff  encountered  onforeBCfln 
trouble,  and  aaid  well  waa  not  completed  prior 
to  tbe  IStb  day  of  Novemher,  1917;  that  there 
was  no  oil  being  produced  in  paying  quantitiea 
from  said  land  on  the  18th  day  of  November, 
1917.  nor  until  aome  time  thereafter ;  that  said 
drilling  operations  and  development  were  start- 
ed and  continued  in  good  faith  and  due  diligence 
by  the  plaintiff  W.  S.  McCray,  and  continued 
untU  oil  waa  found  in  paying  quantitiea. 

"(0)  The  court  flnda  that  at  the  time  Owen 
W.  Bland  and  Fern  Bland  were  divorced  that 
they  freely  and  Tolontaiily  entered  into  an  ali- 
mony and  proper^  settlement  and  settlement 
of  their  property  and  marital  rights;  that  by 
reason  of  such  settlement  Fern  Bland  received 
tbe  80  acres  in  controversy  by  a  conveyance 
from  Owen  W.  Bland,  and  that  afae  released 
all  intereat  in  Us  property,  both  real  and  per- 
sonal, and  aasnmed  tlu  payment  of  one-half  of 
a  mortgage  for  fS.SOO  against  the  entire  allot- 
ment, and  that  said  Owen  W.  Bland,  in  effect- 
ing aaid  settlement  and  executing  and  delivering 
said  deed  of  conveyance,  acted  freely  and  volun- 
tarily and  free  from  any  dureaa,  undue  influ- 
ence, mHiaoe,  and  compulsion* 

"Conclusions  of  law. 

"1.  The  court  concludes  as  a  matter  of  law 
that,  from  the  facta  found,  the  land  in  contro- 
versy and  no  part  thereof  was  Impressed  with 
tbe  homestead  character  and  does  not  constitute 
tbc  homestead  of  Owen  W.  Bland  and  Fern  W. 
Bland,  bis  wife. 

"2.  That  the  consideration  for  the  Simmons 
lease  was  tbe  covenants  on  tbe  part  of  tbe  les- 
see for  tbe  development  of  the  property  and  the 
payment  of  prospective  royalties,  and  tliat,  by 
reason  of  the  surrender  clause  contained  there- 
in, the  said  leaae  waa  subject  to  surrender  by 
the  leasee  and  Uierefore  subject  to  be  termi- 
nated at  a  given  rental  paying  period,  by  the 
lessor,  and  constituted  a  contract  for  the  one 
year  only  for  which  the  rental  was  actually 
paid ;  that  tbe  first  lease  to  Ambrose  Miller  by 
Helen  Fern  Bland,  in  January,  1916,  consti- 
tuted constructive  notice  to  the  lessees,  by  rea- 
son of  its  due  recordation,  of  her  intention  to 
bold  the  lessees  to  the  covenanta  of  development; 
that,  the  rentals  for  the  second  year  having 
been  refused  by  defendant  Fern  Bland,  the  said 
plaintiff  W.  S.  McCray  failing  to  produce  oil 
in  paying  quantities  on  aaid  land  on  or  before 
the  18th  day  of  November,  1917,  the  lease  there- 
by was  terminated. 

"3.  The  court  further  concludes  that  there 
is  no  sufficient  allegation  and  no  sufficient  or 
competent  proof  offered  or  introduced  of  duress 
or  menace;  that  tbero  la  no  sufficient  pleading 
or  proof  of  threats  of  unlawful  impriaonment 
and  no  sufficient  allegation  or  proof  of  an  effort 
to  restore,  as  required  by  statute  under  proceed- 
ings to  rescind. 

"4,  The  court  further  concludes  that  the 
plaintiff  Owen  W.  Bland  has  no  right,  title,  or 
intereat  In  and  to  the  land  involved  in  this  ac- 


tion, and  that  he  and  Us  ptMea  shoold  be  for- 
ever enjoined  from  asserting  any  right,  title,  or 
interest  in  and  to  said  land,  and  that  the  right, 
title,  and  interest  of  Helen  Fern  Bland  in  and 
to  the  fee-simple  title  should  be  decreed  to  be 
valid  and  perfect  and  quieted  againat  the  claim 
of  all  persona  claiming  by,  through,  or  under  the 
said  Owen  W.  Bland. 

"5.  The  court  further  ctmcludes  as  a  matter 
of  law  that  tlu  said  Simmons  lease  is  of  no 
force  or  effect,  and  that  tbe  said  leaae  to  Am- 
brose Miller  and  bis  assignees  is  a  valid  and 
subsisting  lease  in  the  hands  of  the  said  Am- 
brose Miller  and  bis  assigns,  and  tbat  the  title 
thereto  should  be  quieted  against  the  claim  of 
John  H.  Simmons  and  bis  assigns,  and  that  tbe 
plaintiflb  should  be  forever  enjoined  from  assert- 
ing any  right,  title,  or  interest  therein  or 
thereto. 

"0.  A  decree  should  be  drawn  in  compliance 
with  tha  findings  of  fact  and  conclusions  of 
law  herein  made.  Sfarlc  U  Bozarth, 

"District  Jodse." 

An  «xamlnatiac  of  the  record  dladoees 
ISut  all  tbe  flndliiKB  of  fact  are  In  accord 
wltli  the  wei^t  of  the  fviOemea,  which  leftTes 
tor  oar  oomldenitloa  oaSy'  qnertlMn  of  law. 

{1]  It  will  be  noted  that  tbe  ooatt  found 
in  Its  aecuid  oondiuion  of  law  tbnt  by  rea- 
son of  the  preaeDce  of  the  ma&Oiet  claDse 
the  Simmons  lease  was  subject  to  snrroider 
by  the  lessee,  and  therefore  waa  also  subject 
to  be  terminated  at  any  glTon  rental  wing 
period  by  tbe  lessor,  and  connaet  for  defwd- 
ant  In  error  say  in  their  brief  tbat  the  In- 
stant case  was  decided  to  faror  of  their 
dloits  by  the  trial  court  npon  the  prlndi^ 
laid  down  In  Brown  t.  Wilson,  58  OU.  892, 
100  Pac  M.  L.  B.  A.  1917B,  1184.  That  case 
has  bem  overmled  by  this  court  In  tiie  case 
of  Hlch  T.  Donegbey,  177  Pac.  80,  and  we  now 
hold  In  accord  with  the  great  weight  of  au- 
thority tbat  tbe  down  payment,  or  cash  con- 
sldoation.  In  the  lease  supports  all  Its  cove- 
nants, and  that  an  oil  and  gas  lease  Is  not 
subject  to  cancellation  merriy  because  of  the 
presence  of  tbe  surrender  dense  theretn. 
Northwestern  Oil  ft  Oaa  Oo.  r.  Bnnlne,  175 
Pac.  533 ;  Maud  Oil  A  Gas  Oo^  t.  BodUn,  180 
Pac.  039;  Hagndla  Petroleum  Co.  v.  Saylor, 
180  Pac  SOL 

[2.  S]  But  In  support  of  the  judgment  of  the 
trial  court  It  Is  urged  that  the  Judgment  was 
right,  for  tb»  reason  tbat  the  proof  shows 
Helen  Fern  Kand  dM  not  Join  In  the  lease 
executjed  by  her  husband,  Owen  W.  Bland,  to 
Simmons,  and  that  when  said  lease  was  exe- 
cuted the  said  Ow«i  W.  Bland  owned  only 
160  acres  of  land  consisting  of  one  parcel, 
and  that  8ectl<m  1,  art  12,  of  tbe  Omstitutloa 
Impressed  the  said  160  actea  oorered  by  tiie 
Simmons  leaae  with  tbe  homestead  cbarac- 
i  ter,  regnrdlesa  of  any  Intention  or  overt  act 
I  on  the  part  of  tbe  owner.   The  homestead 
I  provision  of  our  Oonstltutlon  Is  as  follows: 

t    "The  homestead  of  any  family  in  this  state, 
not  within  any  city,  town,  or  village,  shall  con- 
I  sist  of  not  more  than  one  hundred  and  sixty 
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acres  of  land,  vbldi  maj  be  In  om  or  more  par- 
cell,  to  be  aelectod  by  tbe  owner.  The  bomeetead 
within  Koy  dty.  town,  or  -Ullage,  owned  and 
oecnpled  as  ■  reridence  only,  sball  coosist  of  not 
exceeding  one  acre  of  land,  to  be  selected  by  the 
owner:  Provided,  that  the  same  shall  not  ex- 
ceed in  value  tbe  buiq  of  five  thousand  dollars, 
and  in  no  event  sball  tbe  homestead  be  reduced 
to  less  than  one-quarter  o£  an  acre,  without 
regard  to  Talue;  and  provided  further,  that  in 
oBse  said  homestead  is  ased  for  both  residence 
and  business  pnrposes,  tl»  homestead  interests 
therein  shall  not  exceed  In  Talue  the  sum  of 
five  thousand  dollars:  Provided,  that  nothing  in 
the  laws  of  the  United  States,  or  any  treaties 
with  the  Indian  tribes  in  the  state,  shall  deprive 
any  Indian  or  other  allottee  of  tbe  benefit  of 
the  homestead  and  exemption  laws  of  the  state: 
And  provided  further,  that  any  temporary  rent- 
ing  of  the  homestead  shall  not  change  tbe  char- 
acter of  the  same  when  no  oOm  hraustead  has 
been  acgnlKd.'' 

Bection  ^343,  Rev.  Laws  of  1910,  is  almost 
Identical  with  the  above  provision. 

The  finding  of  tbe  trial  court  that  Owen  W. 
Bland,  as  tbe  owner  of  said  land,  never  at 
any  time  during  tbe  existence  of  the  mar- 
riage relation  with  Helen  Fern  Bland  des- 
ignated or  selected  the  tract  of  land  in  con- 
troversy, or  any  portion  thereof,  as  a  home- 
stead for  himself  and  family,  and  that  be 
never  at  any  time  bad  any  Intention  of  mak- 
ing said  land  the  homestead  of  himself  and 
family,  nor  did  be  have  at  any  time  any  In- 
tention to  improve  tbe  same  fbr  a  homestead 
or  to  live  and  reside  thereon  as  sacb,  being  In 
accord  with  the  weight  of  the  evidence,  the 
precise  question  presented  for  determination 
is:  Does  tbe  fact  of  ownership  alone  by  the 
head  of  a  family  in  this  state  of  but  one  tract 
of  land  (not  within  any  city,  town,  or  vil- 
lage) consisting  of  not  to  exceed  IGO  acres  im- 
press said  land  with  the  character  of  the 
homestead  of  tbe  family  within  the  meaning 
of  section  1,  art.  12,  of  the  Constlttitlon  and 
section  3343,  Rev.  Laws  of  1910,  supra? 

An  examination  of  tbe  opinions  of  this 
court  in  cases  involving  homesteads  that  have 
arisen  subsequent  to  the  adoption  of  the  Con- 
stitution discloses  that  the  court  has  assum- 
ed, in  accordance  with  the  almost  universal 
rule,  that  prenjses  of  an  owner  do  not  con- 
stitute a  homestead,  unless  they  (\re  actually 
occupied  and  used  by  him  as  a  residence  and 
home  for  himself  and  family,  or  unless  there 
has  been  at  least  a  bona  flde  Intention  to 
apply  them  to  such  use  within  a  reasonalils 
time.  Hyde  v.  Ishniael,  42  Okl.  279,  143  Pac. 
1044 ;  Laurie  v.  Crouch,  41  Okl.  589,  139  Pac. 
304;  American  Surety  Co.  of  New  York  v. 
Gibson  et  al.,  166  Pac.  112 ;  Illinois  Ufe  Ins. 
Co.  T.  Rogers  et  al.,  160  Pac.  66;  Davis  v. 
First  State  Bank,  166  Pac,  92;  Elliott  v. 
Bond,  176  Pac.  242 ;  McFarland  v.  Coyle,  172 
Pac.  87.  And  other  cases  also  hold,  in  ac- 
cordance with  our  Constitution  and  statute, 
that  where  land  has  once  become  impressed 
with  tbe  homestead  character  the  homestead 


n^t  is  not  lost  or  Impaired  by  any  tempo- 
rary renting  of  said  homestead  when  no  oth- 
er homestead  has  been  acquired.  German 
State  Bank  of  Elk  City  v.  Ptachek,  169  Pac. 
1094;  McCammon  v.  JmUns  et  al.,  M  Okl. 
612,  145  Pac.  1163. 

In  most  states  occupancy  of  the  premises, 
or  a  part  thereof,  is  expressly  required  by 
tbe  Constitution  or  statutes,  both  as  to  a 
rural  homestead  and  an  urban  homestead. 
It  will  be  noted  that  our  Constitution  ex- 
pressly requires  occupancy  as  to  tbe  urban 
homestead,  but  does  not,  in  express  terms, 
require  occupancy  as  to  tbe  rural  homestead. 
Then  tbe  question  to  be  determined  is;  What 
slgniflcatlon  should  be  given  the  word  "home- 
stead," as  used  in  that  part  of  our  Constitu- 
tional provision  pertaining  to  rural  home- 
steads? The  word  has  been  many  times 
defined,  and  it  has  been  held  that  it  has  both 
a  popular  and  a  legal  signiflcatlon ;  that  In 
its  popular  sense  It  signifies  tbe  place  of  the 
home,  the  residence  of  the  family ;  and  that 
It  represents  the  dwelling  house  In  which  the 
Ijamlly  resides  with  the  usual  customary 
appurtenances  litcluding  the  outbuildings  of 
every  kind  necessary  or  convenient  for  fami- 
ly use,  and  the  lands  used  for  tbe  purposes. 
In  re  Owlugs  (D.  O.)  140  Fed.  739,  741;  Turn- 
er V.  Turner,  170  Ala.  465,  18  South.  210,  54 
Am,  St.  Rep.  110;  Tumllnson  v.  Swlnney,  22 
Ark.  400,  76  Am.  Dec.  432;  Gregg  v.  Bost- 
wick,  33  Cal.  220,  91  Am.  Dec.  637 ;  Asbton  v. 
Ingle,  20  Kan.  670,  27  Am.  Rep.  197;  Linn 
County  Bank  v.  Hopkins,  47  Kan.  580,  28  Pac. 
606,  27  Am.  St  Rep.  309,  and  note;  Gallijrber 
v.  Smiley,  28  Neb.  189, 44  N.  W.  187, 26  Am.  St. 
Rep.  319;  Phelps  v.  Rooney,  9  Wis.  70,  76 
Am.  Dec.  244;  White  v.  Spencer,  217  Mo. 
242,  117  S.  W.  20,  25.  129  Am.  St.  Rep.  647, 
16  Ann.  Cas.  598 ;  Elliot  v.  Thomas,  161  Mo. 
App.  441,  143  S.  W.  563,  564;  Palmer  v. 
Sawyer,  74  Neb.  108.  103  N.  W.  1088,  1090. 
12  Ann.  Cas.  715;  Weatherlngton  v.  Smith, 
77  Neb.  369.  112  N.  W.  566;  Cushman  v. 
Davis,  79  Vt.  Ill,  64  Atl.  456:  Matthews  v. 
Jeacle,  61  Fla.  686.  55  South.  865,  867;  Flow- 
era  V.  United  States  fidelity  &  Guaranty  Co., 
89  Ark.  506,  117  S.  W.  547.  518 ;  Merrill  v. 
Harris,  65  Ark.  355,  46  S.  W.  R38,  41  U  R.  A. 
714,  67  Am.  St.  Rep.  929 ;  Calmer  v.  Calmer, 
15  N.  D.  120,  106  N.  W.  684.  686;  Moore  v. 
Smcad,  89  Wis.  558,  62  N.  W.  426 ;  Voelz  v. 
Voelz,  88  Wis.  461,  60  N.  W.  707,  708 ;  Up- 
man  v.  Second  Ward  Bank,  15  Wis.  449; 
Tlllotson  V.  Millard,  7  Minn.  613,  518  (Gll. 
419)  82  Am.  Dec.  112;  Morris  v.  Brown,  6 
Kan.  App.  102,  48  Pac.  760.  Webster's  New 
International  Dictionary  defines  It  as: 

"Hie  land  and  bulldiogs  thereon  occupied  by 
the  owner  as  a  home  for  himself  and  bis  family. 
If  any,  and  more  or  lees  protected  by  law  {nmi 
tbe  (daims  of  bU  creditors.'" 

The  Supreme  Court  of  New  Hampshire,  In 
the  early  case  of  Hoitt  v.  Webb,  36  N.  H. 
16%  thus  defines  the  wotd: 
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"The  home  place;  the  place  vbere  the  house 
is.  *  *  *  It  IB  the  home,  the  house,  and  the 
adjoining  land,  where  the  head  of  the  family 
dwells;  the  home  farm." 

And  this  definition  la  adopted  bj  BonTler's 

Law  Dictionary. 

In  White  V.  Spencer,  snpra,  it  is  said  that 
the  term  "homestead"  means  that  tract  of 
land  which,  being  within  the  statutory  limV 
tations  es  to  quantity  and  value,  is  occupied 
and  claimed  as  a  homestead.  The  Arkansas 
courts  say  that  a  horaesfead  necessarily  In- 
cludes the  Idea  of  a  house  for  a  residence,  or 
mansion  bouse,  and  Includes  that  part  of  a 
man's  property  which  is  about  or  contiguous 
to  the  dwelling  house;  that  this  may  be  a 
mansion,  cabin,  or  a  tent,  since  either  is 
sufficient  to  bring  the  land  under  the  protec- 
tion of  the  homestead  law.  Flowers  t. 
United  States  Fidelity  &  Guaranty  Co.,  su- 
pra ;  Merrill  v.  Harris,  supra ;  Williams  v. 
Dorrls.  31  Ark.  466.  Similar  language  is 
used  by  many  of  the  courts,  and  It  has  been 
held  that  it  is  not  necessory  that  the  home- 
stead be  in  a  compact  bo^,  but  It  may  be 
Intersected  by  highways,  streets,  or  alleys, 
and  that  It  Is  not  limited  in  extent  or  quan- 
tity, unless  made  so  by  law.  Whatever  Is 
Impressed  with  the  homeBtead  character,  be- 
ing either  necessary  or  convenient  as  the 
place  of  residence,  constitutes  the  homestead, 
subject  to  tlie  constitutional  and  statntory 
limits  as  to  quantity  and  value. 

In  Upman  t.  Second  Ward  Bank,  aapra, 
the  court  aaya: 

"The  word  'homestead'  itself  means  a  place 
of  residence,  whidi  again  implies  occupancy, 
possession." 

Our  constitutional  and  statutory  provi- 
sions difTer  from  most  of  the  states,  in  that 
as  to  the  rural  homestead,  as  above  stated,  It 
does  not  contain  express  words  requiring  oc- 
cupancy or  Intended  occupancy,  but  there  are 
several  Constitutions  and  statutes  which  are 
similar  to  ours  In  this  respect  Section  61, 
article  16,  of  tlie  Ckmstltntion  of  Texas 
(1876)  Is  as  follows: 

"The  homestead  not  in  a  town  or  city  shall 

consist  of  not  more  than  two  hundred  acres  of 
land,  wliicfa  may  be  in  one  or  more  parcels,  with 
the  improvemcnta  thereon;  the  homestead  ia  a 
city,  town  or  viiiage,  shall  consist  of  lot  or  lota, 
Dot  to  exceed  in  value  five  thousand  dollars  at 
the  time  of  their  designation  as  the  homestead, 
without  reference  to  the  value  of  any  improve- 
ments thereon;  provided,  that  the  same  shall 
be  used  for  the  purpose  of  a  home,  or  as  a 
place  to  exercise  the  calling  or  busincas  of  the 
head  of  a  family ;  provided,  also,  that  any  tem- 
porary renting  of  the  homestead  shall  not 
change  the  character  of  the  same,  when  no 
other  homestead  has  been  acquired." 

In  a  note  to  section  2.  art  12,  In  Williams* 

Constitution,  it  is  said: 

'All  this  section  Is  taken  from  Texas  (1876) 
16,  50,  except  the  daose  providing  for  the  niort^ 


gf^ing  of  the  homestead,  wUdi  is  patterned 
after  Kan.  (1859)  15,  ».  •  *  • " 

la  all  probability  section  1,  art  12,  was 
Ukewise  patterned  after  sectitm  51,  art  16, 
of  the  Texas  Constitution.  This  sectiqp  has 
been  many  times  construed  by  the  Supreme 
Court  of  Texas,  and  It  has  been  uniformly 
held  that  there  cao  be  no  rural  homestead  in 
that  state  "unless  the  head  of  the  family  re- 
sides, or  intends  to  reside,  on  some  part  of 
the  land  claimed."  Exall  r.  Security  Mtg. 
&  Trust  Co.,  15  Tex.  Civ.  App.  643,  39  S.  W. 
959;  Wilkerson  v.  Jones  (Tex.  Civ.  App.) 
40  S.  W.  1046 ;  Steves  v.  Smith,  49  Tex.  Civ. 
App.  128,  107  S.  W.  141 ;  Johnson  v.  BiuKhi, 
39  Tex.  Civ.  App.  240,  87  S.  W.  181;  Murphy 
V.  Lewis  (Tex.  Civ.  App.)  198  S.  W.  1068; 
Stanley  v.  Greenwood,  24  224,  76  Am. 
Dec.  106;  Franklin  t.  Coffee^  18  Tex.  413, 
70  Am.  Dec.  292;  Honston  ft  G.  N.  B.  R. 
Co.  T.  Winter.  44  Tex,  697.  In  the  last- 
named  case,  in  construing  the  constitutional 
provisitm  of  1861^  tlie  court  said: 

"The  Constltnaon  exempts  from  forced  sale 
'the  homestead  of  a  family  not  to  exceed  two 
hundred  acres  of  land.'  Oonst  1868,  {  16, 
art  11. 

"It  was  first  Introduced  In  the  Constitntion 
of  1841^  and  has  been  reinserted  in  every  Con- 
stitution adopted  since  that  time. 

"If  the  homestead  is  more  than  200  acres  of 
land,  then  only  that  quantity  of  it  Is  secured ; 
and,  if  it  be  that  or  lees,  then  all  of  it  ia  se- 
cured. It  is  not  defined  in  any  of  the  Con- 
stitntions,  nor  are  its  gualities.  attrUmtes,  or 
shape  eqMMssd  farther  tlian  In  the  nse  of  the 
words  'homestead  of  a  family  not  to  exceed  two 
hundred  acres.'  That  would  imply  that  it  was 
thought  to  he  something  that  could  be  known 
without  any  further  description.  It  is  a  defi- 
nite, ostensible  object  to  the  extent  of  being 
the  place,  which  is  made  the  home  of  the  family. 
It  has  had  some  legislative  interpretation.  The 
act  of  1889,  in  wUeh  It  originated,  described  It 
as  'fifty  acres  of  land,  or  one  tovra  lot  Indod- 
ing  his  or  her  homestead  and  improvements,  not 
exceeding  five  hundred  dollars  In  value.'  Hart 
Dig.  art  1270.  So,  too,  the  act  of  1866  de- 
scribes it  as  'two. hundred  acres  of  land,  includ- 
ing his  or  her  homestead.'  Pascfaal's  Dig.  art 
6831.  Homestead'  is  defined  to  be  'the  place 
of  the  house,'  *the  mansion  bouse,  vrith  adjoin- 
ing land.'  Worcester's  DlCf  Bonvler's  Lsw 
Die. 

"It  has  reodved  jodidal  Intnpretatlan  in 
many  respects.  'A  man's  homestead  must  be  his 

place  of  re^dence;  the  place  -where  he  lives.' 
Philio  V.  Smolley,  23  Tex.  502.  In  the  case  of 
Franklin  v.  Coffee,  Chief  Justice  Wheeler,  in 
describing  what  ia  not  a  homestead,  says:  'In 
this  case  there  was  no  house  or  home  upon  the 
land.  He  had  made  no  preparation  or  done  no 
acts  whidi  would  evince  a  fixed  Intention  and 
purpose  to  select  and  appropriate  the  place  as 
a  homfc'  18  Tcz.  417  [70  Am.  Dec;  292].  On 
the  contrary,  in  the  case  of  Stone  v.  Damdl, 
such  acts  were  done  as  were  said  to  indicate  the 
intention  to  appropriate  the  place  aa  a  home, 
and  although  not  a  home  literally  when  levied 
on  hut  l>eing  such  at  the  sale,  it  was  exempt 
as  a  homestead.  20  Tex.  16.  The  use  made  of 
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the  land  may  determine  its  diaraeter  aa  part  of 
a  homestead  or  not,  as  well  as  ita  proximity  to 

or  remoteness  from  the  residence  or  mansion 
house,  Pryor  v.  Stone,  19  Tex.  373,  374  [70 
Am.  Dec.  341];  Methery  t.  Walker,  17  Tex. 
684.  Such  use  is  an  object  of  observation, 
which  indicates  and  is  notice  of  appropriation 
for  homestead  purpoaea." 

The  Constitution  of  the  state  of  Florida 
(188S)  art  10,  t  1,  contained  this  provision: 

"A  homestead  to  the  extent  of  160  acres  of 
land,  or  the  half  of  one  acre  within  the  limits 
of  any  incorporated  dty  or  town,  owned  by  the 
head  of  a  family  residing  in  this  state,  together 
with  one  thousand  doUuV  worth  of  personal 
property,  and  the  improrementa  on  the  real  es- 
tate, shall  be  exempt  frcHn  (oroed  sale  under 
process  of  any  court,  and  the  real  estate  shall 
not  be  alienable  wi^out  the  joint  eaat^t  of 
bnaband  and  wife  when  that  relathm  exists." 

It  will  be  noted  that  this  provision  does 
not.  in  express  terms,  require  occupancy ; 
but  In  Oliver  v.  Snowden.  18  Fla.  823,  43 
Ara.  Rep.  338,  the  court,  after  thoroughly  dis- 
cussing the  meaning  of  the  word  "home- 
stead," said: 

"Oar  CoDstitution,  speaking  of  a  homestead 
and  failing  to  define  the  word,  leaves  its  defini- 
tion to  the  ordinary  rule  of  construction,  which 
is  that  it  is  to  be  taken  and  applied  according 
to  the  common  and  popular  apprehepslon  of 
its  meaning,  which  is  clearly  given  in  the  fore- 
going dtationa.  It  is  scarcely  possible  tbat  it 
can  be  miatrnderBtood." 

See.  also,  Murphy  v.  Farqnhar,  89  Fla. 
860,  22  South.  681,  and  Matthews  r.  Jeacle, 
61  Fla.  686^  65  South.  865. 

The  homestead  atatiUes  of  Alabama,  prior 
to  1886,  contained  these  words:  'X)wned  and 
occupied  by  any  resident  of  this  state."  This 
phrase  was  omitted  the  codlfiers  in  1886, 
and  it  was  contended  in  Turner  v.  Turner, 
107  Ala.  466,  18  South.  210,  64  Am.  St  Rep. 
110.  ttaat  because  of  their  omission,  occu- 
pancy was  dispensed  with.  l%e  coort  held  to 
the  contrary,  however,  saying: 

"Homestead  ex  vi  termini  means  the  family 
seat  or  mansion,  and  the  change  of  verbiage  in 
our  statute  by  the  codifiers,  in  compiling  the 
Oode  of  1866,  wherelqr  they  tnnitted  from  aectiw 
2607  the  phrase  'owned  and  occupied  by  any 
resident  ^  of  this  state,'  was  not  intended  ■  to 
affect  the  well-settled  rule  recognizing  actual 
occupancy,  except  in  the  aingle  case  stated,  as 
an  essential  oonditlon  of  a  valid  bomestoad  ex-- 
emption." 

In  Meisner  v.  Hill  et  al.,  82  Neb.  435,  138 
N.  W.  583,  the  court.  In  the  first  paragraph 
of  the  syllabus,  held: 

"Our  statute  uses  the  term  'homestead'  In  its 
commonly  accepted  meaning— the  house  and  land 
where  the  tamUy  dwell*.** 

We  deem  It  unnecessary  to  elaborate,  if 
Indeed  it  is  possible,  upon  the  meaning  of 
the  word  "homestead,"  fat  we  agree  with  the 
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authorities  which  hold  that  It  has  both  a  pop- 
ular and  a  legol  signification ;  that  Its  popu- 
lar and  legal  meaning  is  the  same,  as  herein- 
before defined ;  and  that  the  word  "home- 
stead," as  employed  in  section  1,  art.  12,  of 
our  Constitution,  is  to  be  taken  and  applied 
according  to  the  common  and  popular  un- 
derstanding of  Its  meaning,  which  is  in  ac- 
cordance with  the  ordinary  rule  of  construc- 
tion. Therefore  it  is  our  opinion  that  where, 
as  In  this  case,  the  head  of  a  family  in  ihis 
state  Is  the.  owner  of  but  one  tract  of  land 
(not  within  the  limits  of  any  city,  town,  or 
village)  consisting  of  not  more  than  160 
acres,  the  fact  of  ownership  alone  is  not 
sufficient  to  hnpress  the  land  with  the  home- 
stead character  where  said  owner  does  not 
reside  thereon,  never  has,  and  has  made  no 
preparation  or  evinced  any  intention  of  so 
doing.  This  conclusion  is  siqtported,  we 
tliink,  by  the  language  of  the  last  proviso  of 
the  section,  to  wit: 

"That  any  temporary  renting  of  the  home- 
stead shall  not  cbiuige  the  character  of  the  same 
where  no  other  homestead  bas  been  acquired." 

In  Hedgpath  v.  Hudson,  160  Pac  604,  it 
was  held,  and  we  think  correctly,  that  this 
proviso  obviously  referred  to  both  rural  and 
urban  homesteads.  The  language  of  this 
proviso  clearly  Imports  that  the  land  claimed 
as  a  homestead  must  have  been  impressed 
with  the  homestead  character,  and  that 
when  so  impressed  any  temporary  renting 
thereof  will  not  change  such  character  when 
no  other  homestead  has  been  acquired. 

[4]  Lastly,  it  Is  contended  that  under  sec- 
tion 2,  art  82,  of  the  Constitution,  the  Sim- 
mons lease  is  Invalid.  This  provision  of  the 
Constitution  prohibits  the  creation  or  licens- 
ing in  this  state  of  any  corporatloa  "for  the 
purpose  of  baying,  acquiring,  trading,  or 
dealing  in  real  estate  other  than  real  es- 
tate located  In  incorporated  dtles  and  towns 
and  as  additions  thereto,"  and  further  pro- 
vides' that  no  corporation  doing  business  hi 
this  state  shall  ''buy,  acquire,  trade,  or  deal 
In  real  estate  for  any  purpose  except  mch  as 
may  be  located  In  such  towns  and  cities  and 
as  additions  to  such  towns  and  cities,  and 
further  except  such  as  shall  be  necessai^  and 
proper  for  carrying  on  the  business  for  which 
it  was  chartered  or  licensed;  nor  shall  any 
corporation  be  created  or  licensed  to  do  busi- 
ness in  this  state  for  the  purpose  of  acting 
as  agent  In  .buying  and  selling  land.'* 

We  do  not  think  this  section  Is  susceptible 
of  the  construction  that  a  corporation  is  pro- 
hibited from  acquiring  leases  to  prospect 
land  for  oil  and  gas,  and  since  no  authority 
Is  cited  which,  in  our  opinion,  supports  the 
contention,  It  cannot  be  sustained. 

It  follows  that  the  judgment  decreeing 
tbat  Owen  W.  Bland  had  no  right  title,  or 
interest  hi  and  to  the  land  involved  In  this 
actltm  was  correct  and  Is  affirmed ;  but  that 
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part  of  the  iudgment  canceUng  the  lease  of 
the  plaintiff  in  error  W.  8.  McCray  was  er^ 
roDeous,  and  this  cause  la  therefore  reversed 
and  remanded,  with  directions  to  the  trial 
court  to  set  ai^de  that  part  of  the  judgment 
rendered  against  the  said  W.  S.  McCray  and 
to  render  judgment  in  accordance  wlOi  the 
views  herein  expressed. 

HARRISON,    PITCHFORD,  JOHNSON, 

McNeill,  higoins,  and  bailet,  jj., 

concur, 

OWEN,  a  J.,  and  KANB,  dissent 


AUTRT  T.  STATE.  (No.  A-3189.) 

<0rlmlnal  Goart  of  Appeals  ot  Oklahoma.  Nor. 
8.  10190 

(SvUabus  bv  Editorial  Staff.) 
Cbihinai,  law  «»i150(3)  —  CDHTicnon  on 

CONFLICTINO  GVIDENCK  AFTIBMEO. 

Where  the  state**  eTidcnce  In  a  proMcution 
for  assault  ia  tufficteit  to  support  a  verdict  of 
conation  and  a  judgment  thereon,  it  was  for 
the  jury  to  decide  the  conflict  in  the  e^dence, 
and  the  Judgment  of  convietini  will  be  affirmed. 

Appeal  from  District  Coxirt,  Jefferstm  Coun- 
ty; Cham  Jones,  Judge. 

.  H.  O.  Antry  was  convicted  ot  assault, 
and  he  appeals.  Affirmed. 

Bridges  &  Vertrees,  of  Waurlka,  for  plain- 
tiff in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall. 
AasL  Atty.  Q&Lt  tax  the  State. 

PER  CURIAM.  This  judgment  of  con- 
viction is  sought  to  be  reversed  upon  one 
ground  alone,  to  wit,  that  the  verdict  Is  not 
sustained  by  sofflcient  cMdence. 

The  defendant  was  indicted  in  the  district 
court  of  Jefferson  county,  charged  with  the 
crime  of  assaulting  one  Lum  Stroud  with  a 
shotgun  with  Intent  to  kill  him.  The  cause 
was  tried  to  a  jury,  and  a  verdict  returned, 
which  by  its  terms  Qnds  the  defendant  guUty 
of  a  simple  assault,  and  Axes  his  punishment 
at  15  days'  imprisonment  in  the  county  jail. 

The  evidence  on  tlie  part  of  the  state  shows 
that  the  defendant  assaulted  one  Lum  Stroud, 
and  attempted  to  shoot  him  with  a  shotgun, 
and  that  the  defendant  would  have  done  so 
had  not  defendant's  wife  and  son  Interfered 
and  prevented  the  defendant  from  luflictiug 
any  wounds  upon  the  prosecuting  witness. 
The  evidence  for  the  defense  was  directly 
in  conflict  with  that  for  the  state. 

Where  the  evidence  is  conflicting,  this 
court  will  not  disturb  a  Judgment  of  con< 
victlon  unless  the  evidence  for  the  prosecu- 
tion, if  believed,  is  entirely  Insufficient,  to 
support  the  Judgment.    In  this  case,  the 


state's  evidence  Is  sufficient  to  support  the 
verdict  and  Judgment,  and  It  was  for  the  jury 
to  decide  the  conflict  in  the  evidence.  Hav- 
Ing  done  so  adversely  to  the  defendant,  the 
Judgment  of  conviction  must  standt  and  It 
is  her^  affirmed. 


STATB  r.  WELCH.   Qlo.  A-2055.) 
(Crlininal  Coort  ii<  Appeals  ot  Oklahoma.  Nov. 

4,  ism 

(Syttthu*  Iv  <Ae  ConrtJ 

1.  UlNBfl  AMD  Humus  ^78— On.  AHD  QAM 
LKABB  VOB  A  IXBH  AH  UIOOBPOBBAi;  BBBElUt- 
AMBNT. 

A  lease,  grantliig  oil  and  gas  mining  priv- 
ileges for  a  term  of  years,  Is  only  a  grant  of  an 
incorporeal  hereditamuit,  and  such  a  lease 
grants  no  corporeal  interest  or  hereditament. 

2.  CHAMPBBTT  AITD  lUINTEItAKCS  <t=»7(3)— 
Advebsb  noLniNO  not  bbitdebino  oii.  and 

OAS  LBA8B  VOB  A  TEBIC  CHAUFBBTOUa. 
The  execution  of  a  lease,  granting  oil  and 
gas  mining  privilegea,  for  a  term  of  years,  on 
lands  held  adversely,  by  a  third  poson  or  per- 
sons, is  not  a  Titration  of  section  2200,  Rev. 
Laws  1910,  defining  the  offense  of  ebampwty. 

Appeal  team  County  Court,  Nowata  Coun- 
ty; Wm.  V.  Glllully,  Jui^e. 

Information  ^gainst  Frank  Welch  for 
champerty,  and  from  a  judgment  sustaining 
a  demurrer  thereto,  the  State  appeals.  Af- 
firmed. 

J.  E.  Bennett,  Oa  Atty..  and  P.  A.  Calvert, 
Asst.  Ga  Atty.,  tuOi  of  Oklahoma  City,  for 
the  State. 

O.  Galdwdl,  of  ^nlta,  for  defendant  In  «- 

ror. 

DOTLB,  P.  J.  TUB  Is  an  appeal  by  the 
state  from  a  jndcment  of  the  oonnty  court  of 
Nowata  coonty,  anataining  a  demnrmr  to  an 
InformatlcKi  filed  In  said  court,  of  which'  the 
charging  part  Is  as  follows: 

"That  said  Frank  Wdcb  did.  in  the  ssid 
county  and  state,  on  tiie  said  date,  unlawfully 
snd  malleioudy  sdl,  ocmveyf  and  grant  to  C. 
Caldwell  a  pretended  ri^t  or  title  to  lands  and 
tenements  located  and  mtoated  In  Nowata  coun- 
ty, state  of  Oklshoma,  as  follows:  The  north- 
east quarter  of  section  31,  township  2tf  north, 
range  15  east,  at  a  time  and  when  neither  the 
said  Frank  Welch,  who  made  the  said  sole  and 
graiit,  nor  any  other  person  by  whom  the  said 
Frank  Welch  claims  ox  claimed,  have  been  in  pos- 
session of  the  said  lands,  or  ctf  the  reversion  and 
remainder  thereof,  or  have  taken  the  rents  and 
profits  thereof  for  the  space  of  one  year  prior 
to  such  grant,  conveyance,  or  sale,  and  at  sacb 
a  time  when  G.  W.  Ellis,  W.  I.  Kllis,  J.  A. 
Ellis,  and  Paul  LoveU,  either  one  or  both,  were 
in  possession  of  the  said  lands,  and  had  been 
in  such  possession  continuously  for  the  space  <^ 
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one  year  and  prior  thereto,  befor«  the  said  grant 
of  the  said  pretended  ri^t  or  title  by  the  said 
Frank  Welch  to  said  C.  Caldwell,  a  copy  of 
which  grant  la  hereto  attached,  marked  'Gx- 
bibit  A,'  and  made  a  part  ot  this  informatioD, 
contrary  to»"  etc. 

The  d«murrer  to  the  Information  was  on 
the  ground  tliat  "the  facta  stated  do  not  con- 
stitute a  public  otteBse." 

It  Is  the  contoktloii  of  oounael  tor  tbe  state 
tbat  the  aecutloa  of  tbe  oil  and  sbb  lease  by 
tlie  defendant  Is  a  violation  ot  section  2260, 
Bev.  Laws. 

The  defendant  in  error  contends  that  it  Is 
not 

[1]  Hie  lease  made  a  part  of  tbe  Informa- 
tlcm  in  Its  tmns  Is  the  form  In  common  use- 
It  recites  tbat  it  was  given  in  con^eratlon 
of  fl  paid  to  the  lessor,  and  file  covenant  and 
agreements  of  the  lessee  therein  set  forfli.  It 
contains  the  usual  words  of  grant  and 
demise;  runs  to  the  lessee,  Caldwell,  his 
successors  and  assigns;  describes  tbe  pur- 
pose for  wblcb  It  was  given  as  tbat  of  min- 
ing and  operating  for  oU  and  gas,  laying  of 
I^pe  lines,  bnil^ng  tanks,  and  structures 
theretm  to  produce  and  take  care  of  said 
products  when  i^oduced,  and  Qia  term  whidi 
it  was  to  endare  Is  five  years  ficom  its  date, 
and  as  long  thereafter  as  oil  and  8^  or 
either  of  them  Is  produced  from  tbe  premises. 
Tbe  lessee  covenants  and  agrees  therein  to 
deliver  to  the  lessor,  free  of  cost,  in  tbe  p^ 
lines  to  which  the  wells  may  be  connected, 
the  equal  one-^ghth  part  of  aU  produced 
and  saved  from  tbe  premises,  and  to  pay 
$150  each  year  In  advance  for  the  gas  from 
eadi  well.  There  is  also  a  surrender  clause 
to  tbe  effect  tbat  upon  the  payment  of  fl, 
at  any  time,  the  lessee  or  his  assigns  stiall 
have  the  rlg^t  to  surrender  this  lease  for 
cancellation,  after  whldk  all  payments  and 
liabilities  thereafter  to  accrue  under  and  by 
Tirtne  of  its  terms  shall  cease  and  determine. 

Section  2260,  Rev.  Laws,  is  as  follows: 

"Any  person  who  boyi  or  sells,  or  in  any  man- 
ner procures,  or  makes  or  takea  any  promise  or 
covenant  to  cgftvey  any  pretended  right,or  title 
to  any  lands  or  tenements,  unless  the  grantor 
thereof,  or  the  person  making  such  promise  or 
covenant  has  been  In  possession,  or  be  and  those 
by  whom  be  daims  have  been  in  possession  of 
tbe  same,  or  of  ttie  reversion  and  ronatnder 
thereof,  or  have  taken  the  rents  and  profits 
thereof  for  tbe  space  ot  one  year  before  such 
grant,  conveyance,  sole,  prtnaise  or  ravenont 
made,  is  goilty  of  a  uisdemeanw." 

It  is  settled  by  tbe  decisions  of  our  Su- 
Pi:eme  Court  that  a  lessee  of  an  oU  and  gas 
and  mining  lease  acquires  no  title  to  tbe  land, 
nci  oil  or  gas  while  in  tbe  ground  by  reason 
of  Ms  lease. 

In  tbe  case  of  Kotachny  v.  Galbreath,  26 
Okl.  772,  110  Pac.  902,  38  L.  B.  A.  (N.  &}  4S1, 
it  is  held  that: 
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"OU  and  gas,  while  in  Ae  earOi,  unlike  solid 
minerala,  are  not  the  subject  of  ownersldp  dis- 
tinct from  the  soil,  and  the  grant  of  the  oU  and 
gas,  therefore,  is  a  grant,  not  of  the  oil  tbat  is 
in  the  ground,  bnt  «f  such  a  part  as  the  grantee 
may  Sod,  and  passes  nothing  tbat  can  be  die 
subject  of  SD  ejectment  or  other  real  action." 

In  the  opinion  It  is  said: 

'The  lease  relied  upon  by  the  plaintiff  does 
not  vest  in  bim  tbe  title  to  Ibe  oil  snd  gas  in 
said  land,  and  is  not  a  grant  of  any  estate 

therein,  but  is  simply  a  grant  of  a  right  to 
prospect  for  oil  and  gas,  no  title  vesting  until 
such  substances  are  reduced  to  possesion  by 
extracting  same  from  the  earth— an  incorporesl 
hereditament.  Payne  et  al.  v.  Neuval  et  al., 
165  Cal.  46,  99  Pac.  476;  Rlchlands  Oil  Co. 
V.  Morriss,  108  Va.  288,  61  S.  £.'762;  Bawl- 
ings  et  al.  v.  Armel  et  at,  70  Kan.  778,  70  Pac. 
688;  Dickey  v.  Ooffeyville  Vitrified  Brick  Tile 
Co.,  68  Kan.  106,  76  Pac.  398;  Emery  v. 
League  et  al.,  31  Tex.  Civ.  App.  474,  72  S. 
W.  603;  Detler  et  aL  v.  Holland,  57  Ohio  St. 
492,  40  N.  E.  690,  40  L.  R,  A.  266;  Wagner 
et  si.  V.  Mallery  et  al.,  169  N.  T.  BOl,  62  N. 
B.  584 ;  KeUy  v.  Keys  et  al.,  218  Pa,  295,  72 
AtL  Oil,  110  Am.  St.  Rep.  547;  Toothman 
V.  Coortney,  62  W.  Va.  169.  68  S.  B.  91fi; 
Carter  v.  County  Court,  46  W.  Va.  906,  82  8. 
E.  216,  48  L.  &.  A.  725;  Ihomtoa  on  Oil  ft 
Oas,  It  Bl-SS." 

In  the  case  of  Duff  t.  Keaton,  88  OkL  92, 
124  Pac.  281,  42  U  B.  A.  (N.  S.)  472,  It  Is 
held  tbat: 

**A  lease  granting  oil  and  gas  mining  privileges 
for  a  term  of  years  is  a  'chattel  reaL'  (a)  A 
chattel  real  is  'perso>jalty.* " 

In  the  opinion  it  is  said: 

**We  readi  tbe  eondurion  tiiat  a  lease  for  «il 
and  gas  or  mining  purposes  Is  not  a  *0(mvey- 
ance  of  real  estate*  witldn  tbe  purview  f>f  sec- 
tion 6314,  supra." 

[2]  ^niese  decisions  of  our  Supreme  Court 
defining  the  nature  of  property  in  natural 
gas  and  oU  contained  In  the  earth,  and  the 
legal  effect  of  instruments  of  the  character 
here  Involved,  and  tbe  holding  tbat  such  a 
lease  Is  only  a  grant  of  an  incorporeal  here- 
ditament, and  tbat  such  a  lease  grants  no 
corporeal  interest  or  hereditament,  Is  de- 
cisive of  tbe  question  here  presented.  In  our 
opinion  the  legislative  intent  in  enacting  tbe 
statutes  defining  champerty  (sections  2259, 
2260,  and  2261,  Ber.  Laws)  was  to  prohibit 
tbe  transfer  of  tbe  fee  or  an  Interest  In  tbe 
fee  under  tbe  conditions  therein  stated. 

It  follows  that  tbe  execution  of  en  oil  and 
gas  lease  under  tbe  facts  as  alleged  in  the 
Information  is  not  a  violation  of  section  2260, 
Bev.  Laws.  The  demurrer  to  the  information 
was  therefore  properly  sustained.  For  tbe 
reasons  stated,  tbe  judgment  sustaining  the 
demurrer  is  afllrmed. 

ABMSTBONG  and  MATSON,  JJ.,  concur. 
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STATB  ex  ml.  L0UNDA6IN  T.  DISTRICT 
COURT  etaL  (Xo.4309.) 

(Supreme  Court  of  Montana.   Feb.  13,  1919.) 

OriglDal  application  for  writ  of  supervisor; 
control  agalnat  the  District  Court  of  Chou- 
teau County  and  John  W.  Tattan,  Judge 
thereof.  On  return  day,  Felvuary  10,  1919, 
respondents  did  not  appear,  relatrix  present- 
ed her  proof,  and  the  cause  was  snbmitted 
for  Judgment  and  decision. 

H.  S.  McGlnley,  of  Ft.  Benton,  fbr  relatrjx. 

PKR  CURIAM.  This  canse  combig  on  for 
Judgment  and  decision.  It  Is  now  here  ordered 
and  adjudged  by  this  court  tbat  a  writ  of 
superrlsory  control  Issue  as  prayed  for,  dir 
rectlng  the  district  court  of  Chouteau  county, 
and  Hon.  John  W.  Tattan,  Judge  thereof,  to 
set  aidde  the  order  made  on  Friday,  January 
10, 1919,  revoking  the  order  made  on  January 
8,  1919.  transferring  the  cause  entitled 
"Hazel  Loundagln  t.  Herbert  Buhl  et  aL"  to 
the  district  court  of  Cascade  county  for  trial, 
and  to  enter  an  order  retransferring  said 
cause  to  Cascade  county  for  trial.  Costs 
,  herein  to  be  taxed  against  respondents. 


STATE  ex  rel.  MILLER  v.  DISTRICT 
COURT  et  at  (No.  4292.) 

(Supreme  Court  of  Montana.   Oct.  11,  1918.) 

Original  application  for  writ  ot  review  to 
the  District  Court  of  Xellowstone  County; 
A.  O.  Spencer,  Judge. 

B.  L.  Price,  of  Laurel,  and  DUlavou  & 
Moore,  of  BlUings,  for  relator. 

FEB  CURIAM.  Application  for  writ  of 
review  herein  was  this  day,  after  doe  consid- 
eration by  the  court,  denied. 


STATE  ex  rel.  SATBANO  DISTRICT 
COURT  et  al.   (No.  4S56.) 

(Supreme  Court  of  Montana.  Jan.  24,  1919.) 

Original  application  for  writ  of  prohibition 
against  the  District  Court  in  and  for  the 
County  of  Fergus,  and  Roy  B.  Ayers,  a  Judge 
thereof,  to  prohibit  respondents  from  pro- 
ceeding further  in  the  cause  entitled  "Mary 
Sutrang  v.  Helen  L.  Warr  et  al.,"  pending  In 
said  district  court 

John  A.  Coleman,  of  Lewistown,  for  rela- 
trix. 

PER  CURIAM.  The  petition  of  relatrix 
herein  for  a  writ  of  prohibition  against  the 


above-named  respwdents,  presoited  to  the 
court  this  day.  Is  aftw  doe  cmisidautlon  de- 
nied. 


STATE  ex  tel.  STEWART  et  aL  T.  MAR- 
TCBN,  (No.  4382.) 

(Supreme  Court  of  Montana,    llaich  20, 

1919.) 

Original  application  by  relators,  as  mem- 
bers of  the  State  Board  of  Equalization  of 
the  State  of  Montana,  few  writ  of  mandate  to 
compel  the  respondent,  as  Assessor  of  the 
County  of  Lewis  and  Clark,  in  listing,  valu- 
ing, and  assessing  property  for  taxation  in 
said  county  for  the  year  1919,  to  comply  with 
the  provisions  of  House  Bill  30,  passed  by 
the  Sixteenth  Legislative  Assembly  and  ap- 
proved on  February  28, 1919,  and  with  the  in- 
structions and  direetioiis  of  the  State  Board 
of  Equalization* 

S.  0.  Ford,  Atty.  (Sen.,  for  relatorm. 

PER  CURIAM.  The  i^lcatlon  of  rela- 
tors for  writ  of  mandate  herdn  was  this  day, 
after  due  consideration,  denied. 


TORRISON  T.  CASTLE  et  al.    (NOw  4299.) 

(Supreme  Court  of  Montana.  Not.  9,  ISlSj 

Appeal  from  District  Court,  Teton  County. 

Kots  &  Molumby;  of  Great  Falls,  for  M.pg«i- 
lant 

Norrls  A  Hurd,  of  Great  Falls*  tor  zeqpond- 
ents. 

PER  CURIAM.  Bespondenta*  motioa  to 
dismiss  the  appeal  in  the  above-en  titled  cause 
is  her^y  granted,  and  Uie  appeal  accordingly 

dlpmitiBcd. 


la  re  WEU^*  ESTATE.   (No.  416S.) 

(Suprone  Court  ot  Mratana.  Hay  81, 1918.) 

Appeal  from  District  Court,  Carbon  Coun- 
ty; A.  C.  Spencer,  Judge. 

W.  h.  Walls,  of  Cheyenne  Wyo.,  E.  E.  Ea- 
terlln^  of  Billings,  and  R.  6.  Wiggenhom,  6f 
Bed  Lodge,  for  appellant 

H.  c.  Crlppen  and  Goddard  ft  Clark,  all  of 
BUllngs,  for  respondrat 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant herein,  the  appeal  in  the  above-aitltled 
cause  is  this  day  dismissed. 
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WILLIAMS  T.  GRRAT  NORTHERN  RY. 
GO.    (No.  438fi.) 

(Sopreme  Court  of  Montana.    Marcb  24, 

1919.) 

Veasiey  &  Veazey  and  W.  L.  CUft,  all  of 
Great  Falls,  for  appellant. 
George  D.  Toole,  of  Butte^  for  respondent 

PER  CURIAM.  Pursuant  to  sUpulation  of 
the  parties,  tbe  appeal  herein  Is  tbia  day  dla- 
mlasetU 


DOBBINS  T.  STATEL   (No.  A-S488.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  29,  1919.) 

Appeal  frmn  County  Court,  Cotton  Coun- 
ty ;  J.  C.  Norman,  Judge. 

Walter  Dobbins  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  and  he  ap- 
peals. Appeal  dismissed,  and  cause  remand- 
ed, with  direction. 

J.  A.  Dlffendaffer,  d  Lawton,  for  tfalntiff 
in  enor. 

PER  CURIAM.  Plaintiff  In  error,  Walter 
Dobbins,  was  convicted  in  tbe  county  court  of 
Cottm  county  on  a  charge  of  unlawfully  om- 
v^lng  intoxicating  liquors,  and  In  accord- 
ance with  the  verdict  of  fbe  jury  was  sen* 
toiced  to  be  confined  for  SO  days  in  the  coun- 
ty Jail  and  to  pay  a  fine  of  f  125  and  the  coats. 

From  the  Judgment  he  appealed  by  filing 
In  this  court  on  November  14. 1918,  a  petition 
In  error  with  case-made.  On  this  day  be, 
bx  his  counsel  of  record,  haa  filed  a  motion  to 
dismiss  bis  appeal.  The  motion  to  diamlaa 
the  appeal  is  sustained,  and  the  cause  re- 
manded to  the  tiial  court,  with  direction  to 
cause  Its  Judgment  and  sentence  to  be  carried 
Into  execution. 

Mandate  forthwith. 


MBNDENHALL  T.  CARTER,  Sherlft.  (No. 
A-3SS6.> 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec  8,  1919.) 

Petition  by  I*  M.  Mendenhall  for  writ  of 
habeas  corpus  to  be  admitted  to  ball.  Ball 
denied,  and  writ  discharged. 

Tom  W.  Neal  and  White  &  Reld,  all  of  Po- 
teau,  for  petitioner. 

S.  P.  Freeliug,  Atty.  Gen..  R.  McMillan, 
Asat  Atty.  Gen..  Phlloa  S.  Jones,  of  WU- 


burton,  and  B.  I*.  Taylor,  of  Poteau,  for  re* 

spondent 

PER  CURIAM.  This  is  an  application  of 
Jj.  M.  Mendenhall  for  writ  of  habeas  corpus 
to  be  admitted  to  bail,  in  which  the  petitioner 
alleges  that  he  is  confined  in  tbe  comity  Jail 
of  Le  Flore  county  on  a  commitment  issued 
out  of  the  court  of  P.  H.  Green,  JusUce  of  the 
peace,  commanding  the  sheriff  of  Le  Flore 
county,  tbe  respondent,  to  hold  the  petitioner 
without  ball  upon  the  charge  of  murdering 
one  Alex  Nowlan  on  the  30th  day  of  March, 
1918,  in  the  town  of  Howe,  Le  Flore  County, 
OkL 

As  grounds  for  the  issuance  of  the  writ, 
the  petitioner  alleges  that  the  proof  of  his 
guilt  of  the  crime  of  murder  Is  not  evident, 
nor  the  presumption  thereof  great  The  cause 
was  submitted  on  the  14th  day  of  May,  1918, 
on  a  transcript  of  the  evidence  taken  at  the 
examining  trial  of  the  petitioner,  and  In  addi- 
tion thereto  certain  affidavits  and  the  answer 
of  the  respondent,  admitting  that  he  held  said 
petitioner  pursuant  to  such  commitmokt,  and 
further  alleging  that  the  said  petitioner  had 
been  denied  ball  by  Hon.  W.  H.  Brown,  dis- 
trict judge  of  the  Fifth  Judicial  district  of 
the  state  of  Oklahoma. 

After  a  consideration  of  the  evidence  and 
the  arguments  of  counsel  on  behalf  of  petl- 
tioner  and  respondent,  it  was  the  opinion  of 
tbe  court  that  bail  should  be  denied  and  the 
writ  discharged;  and  it  was  so  ordered. 


PALLIS  T.  KUSUMI  et  ux.  (No.  15881J 

(Supreme  Court  of  Washington,    Dec  2, 
19190 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 

John  S.  Jurey,  Judge. 

Action  between  Chris  Pallia  and  J.  T.  Ku- 
mmi  and  wife.  From  a  Judgment  for  the  for* 
mer,  the  latter  appeaL  Affirmed. 

J.  H.  Templeton,  of  Seattle,  for  appellants. 
Ryan  &  Desmond,  of  Seattle,  for  respond- 
ent 

PER  CURIAM.  The  only  poUit  urged  as 
mtltllng  the  appellant  to  a  new  trial  is  that 
respondent's  counsel  overst^ped  the  bounds 
of  propriety  in  asking  certain  questions  of 
the  appellants  while  on  the  witness  stand. 
The  record,  In  our  Judgment,  shows  nothing 
prejudicial  to  the  appellants'  Interest  to  have 
occurred,  and  whatever  Imgularlties  there 
may  have  been  were  corrected  by  prompt  and 
adequate  InsU-uctlons  by  the  court  to  the 
Jury. 

Judgment  affirmed. 


Digitized  by 


790 


184  FAOIBIO 


RKPOBTER 


(OU. 


CLOWERS  T.  STATE.    (No.  A-SdSl.) 

(Criminal  Court  of  Appeals  of  OUahODUU 

Nov.  1,  1019.) 

(Byllabm  by  the  Court.) 

1.  Rape   «=»62(1)  — Evidenck  to  bostain 

CONVICTION  or  9TATUT0BT  BAPE. 
Id  a  prosecution  for  statutory  rape,  the 
evideDce  conaidered  and  conviction  affirmed. 

2.  Cbihinal  uw  «s>444— Pbedxcatb  auwn- 

CIEKT  FOB  ADUISSION  OF  I.ETTBB. 

In  a  trial  for  atatutory  rape,  a  note  or  let- 
ter was  properly  admitted,  vhere  tbe  proaeca- 
trix  testified  that  she  received  the  same  from 
the  defendant,  and  there  was  proof  that  the 
same  was  in  Us  handwritinf . 

3.  Rape  «=»4— Imfbopes  acts  of  pbobecu- 

TBIX. 

Proof  that  the  female  was  guilty  of  improp- 
er relations  with  other  men  is  no  defense  to  the 
charge  of  statutory  rape. 

Appeal  trom  District  Court,  Hughes  Coun- 
ty; Geo.  G.  Crump,  Judge. 

0.  V.  Glowers  was  cooTlcted  of  statatofy 
rape,  and  be  appeals.  Affirmed, 

J.  L.  Skinner,  of  Boldenvllle,  and  Prulett, 
Sniggs  &  Patterson,  of  Oklahoma  City,  for 
plaintiff  In  error. 

S.  P.  Frcellng.  Atty.  Qen.,  and  W.  O.  Hall, 
AsBt  Atty.  Oen.,  tax  die  State 

DOYLE,  P.  J.  0.  F.  Glowers  was  charged, 
in  an  Information  filed  In  the  district  court  of 
Okfuskee  county,  with  the  crime  of  statutory 
rape,  alleged  to  have  been  committed  upon 
Alva  Strain,  a  child  under  16  years  of  age. 
On  his  application  a  change  of  venue  was 
granted,  and  the  case  was  duly  transferred 
to  Hughes  county,  where  upon  his  trial  he 
was  convicted  and  his  punishment  fixed  at 
imprisonment  in  tbe  penitentiary  for  a  term 
of  5  years.  From  the  Judgment  rendered  on 
the  verdict,  he  appeals.  The  alleped  errors 
will  be  considered  In  the  order  presented. 

[1]  First.  It  ts  contended  that  the  evidence 
is  insuffldont  to  sustain  the  verdict  and  Judg- 
ment of  conviction.  The  record  shows  that 
at  tbe  time  charged  the  defendant  was  prin- 
cipal of  the  school  at  Beardon ;  that  he  was 
a  married  man,  about  29  years  of  age;  that 
the  prosecutrix  attended  said  school,  and  at 
the  time  charged — March,  1917 — sbe  was  un- 
der the  age  of  16  years,  her  fifteenth  birthday 
l^eing  in  February,  1917.  The  prosecutrix 
trstifled  In  substance  as  follows: 

That  she  had  been  attending  school  at 
Benrdon  since  she  was  old  enough  to  go  to 
school,  and  during  the  years  1916  and  1917 
the  defendant  was  principal  or  superintend- 
ent, and  there  were  four  other  teachers; 
that  before  tbe  close  of  the  term  in  1916  tbe 
defendant  began  taking  liberties  with  her, 
such  as  bugging  and  kissing  her,  and  then 


soliciting  her  to  permit  bim  to  have  sexual 
Intercourse  with  her,  and  sbe  cons^ted; 
that  be  arranged  to  have  ber  meet  him  out 
In  her  father's  orchard;  that  his  first  and 
second  attempt  to  accomplish  an  act  of  sexu- 
al intercourse  failed,  because  it  hurt  her; 
that  the  second  week  after  school  started  in 
the  fall  of  1916  she  met  him  by  appointment 
In  her  father's  bam,  and  that  was  the  first 
time  he  accomplished  an  act  of  sexual  inter- 
course: that  after  that  he  frequently  had 
sexual  Intercourse  with  her  In  a  closet  In  the 
sctaoolhouse  and  also  in  tbe  lodge  room  on 
the  third  floor  of  the  schoolhouse,  and  dur- 
ing that  term  of  school  this  occurred  some- 
times every  day,  and  then  three  or  four  times 
n  week ;  that  be  always  used  "rubbers,"  and 
said  be  used  them  to  prevent  babies  from 
coming:  that  R.  A.  Johnston,  Will  Hendrlx. 
and  Opal  Frogge  told  ber  that  they  bad  been 
vrmtdhing  and  knew  of  her  relations  with 
Prof.  Clowers,  and  that  it  had  better  be  stop- 
ped; that  unless  she  would  give  them  the 
same  privilege  that  sbe  bad  given  him  tbey 
would  tell  It;  that  she  refused  to  do  that; 
that  ahe  Informed  defendant  as  to  what  they 
bad  said,  and  he  said  he  ought  not  to  have 
been  ao  careless,  but  could  not  help  it  now; 
that  tbey  could  not  prove  anythini^  and,  if 
tb^  did.  be  oonld  sue  them  for  slander.  Sbe , 
also  identified  an  unsigned  note  as  odb  that 
she  had  received  from  him.  No  man  bad  er- 
er  bad  sexual  Intercourae  with  ber,  except 
the  defendant.  Will  Bokdrlx  came  Into  tbe 
closet  one  time  after  Prof.  COowera  had  left, 
and  asked  her  what  sbe  was  doing  In  there; 
and  said  Iw  came  In  for  a  baaebaU  bat  or 
something. 

R.  A.  Johnston  testUled  that  he  was  17 
years  ot  age ;  that  he  attended  the  Beardon 
school  during  the  years  of  1916  and  ISIT,  and 
was  In  tbe  same  grade  as  AlTa  Strain ;  tiiat 
some  time  between  the  24th  March  and  t^e 
1st  of  April,  1917,  he;  with  (^al  Fro^  and 
Bill  Hendrix,  went  into  a  cloaet  under  the 
stair  st^  of  the  school  bolldingand  found  a 
pallet,  and  be  picked  up  a  comb  that  be 
knew  belonged  to  the  detmdant,  so  they 
watched  and  a  day  or  so  later  found  the 
door  of  the  closet  locked,  and  they  went  out- 
side and  looked  In  the  window,  but  could  not 
see  anything;  that  they  then  went  back  up 
the  stairway,  where  there  was  a  hole  Inside 
the  window ;  that  tbey  crawled  Into  the  hole 
one  at  a  time,,  and  when  be  looked  0.  F. 
Glowers  and  Alva  Strain  were  having  sexual 
Intercourse;  that  they  watched  the  door, 
and  in  five  or  six  minutes  Prof.  Clowers  un- 
locked the  door  and  came  out;  then  Bill 
Hendrlx  went  Into  the  closet  to  get  a  base- 
ball bat,  and  Alva  Strain  was  sitting  In  there 
on  a  box;  that  he  saw  her  there,  and  Bill 
Hendrix  spoke  to  her ;  that  tbe  next  day, 
after  the  third  period  in  the  aftemo(m,  be 
with  the  same  two  boys  crawled  into  the 
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same  place,  one  at  a  time,  and  he  witnessed 
anotber  act  of  Interconrse,  and  watched  and 
Raw  tliat  it  was  the  same  two  persons ;  about 
two  days  later  he  again  witnessed  the  same 
act  at  the  same  place  and  about  the  same 
time;  that  nsnnlly  before  this  happened 
Prof.  Clowers  left  the  schoolroom  by  one  door 
and  Alva  Strain  would  leave  by  the  other 
door;  that  after  they  had  observed  this  con- 
duct seven  or  eight  times  be  In  the  presence 
of  the  other  t%vo  boys  told  Miss  Strain  that 
they  were  aware  of  what  was  taking  place 
between  her  and  Clowers  in  the  closet  below 
the  stairway  and  that  they  would  like  for 
her  to  stop  this  conduct,  and  she  held  her 
face  In  her  hands  and  thanked  us  and  told  us 
she  would.  His  cross^amloatlQn  was  Id 
part  as  follows: 

"Q.  Didn't  Prot  Clowors  catch  yoa  'up  In 
tbe  closet  vith  Alva  Strain?   A.  He  aid  not. 

"Q.  And  didn't  he  call  you  and  Will  Hendrli 
into  bli  library  room  and  tell  yon  of  it?  A. 
He  did  not 

"Q.  And  didn't  he  tell  you  that  it  ha  was  a 
mind  to  he  could  put  you  in  die  penitentiary 
for  wliat  you  were  ddngt  A.  He  did  not.** 

Bill  Hendrlx  testified  fhat  in  Uie  montb  of 
MnniliL,'  1917,  he  was  present  when  B.  A. 
Johnston  picked  up  the  comb  from  tbe  pallet 
In  the  closet  under  the  stairs,  and  be  knew 
tbe  oHnb  belonged  to  Prof.  Clowws.  and  tbe 
boys  agreed  to  watch  tbe  place.  Tb»  very 
next  day  Alva  Strain  left  flie  schoolroom, 
and  about  tbree  minutes  later  Prof.  Clowers 
lef^  and  be  and  Johnston  and  E^ogge  fol- 
lowed bim ;  Uiat  about  balfmy  np  the  steps 
there  Is  a  window  that  leaves  an  opening, 
and  he  crawled  Into  this  t^enlng  and  looked 
Into  the  closet  and  saw  Prof.  Clowers  and 
this  g\r\  having  sexual  Intercourse.  The  oth- 
er iM^s,  we  after  anothw,  bxdced  through 
this  opening.  Whea  Prof.  Clowers  came  out, 
he  went  Into  the  closet  for  a  baseball  bet, 
and  Alva  Strain  was  sitting  In  t^ere.  He 
asked  her  what  she  was  doing  down  there, 
and  sbe  said,  "Nothing ;  I  have  been  down 
here  since  ttie  history  class;  I  got  so  sleepy 
up  there."  That  tbe  next  day  they  watdied, 
and  tlie  rame  thing  occurred  about  Uie  same 
period  In  the  afternoon;  that  be  with  the 
odier  boys  observed  this  condnct  seven  or 
eight  times  during  the  month;  that  later  be 
saw  the  defendant  hug  and  kiss  Alva  Strain 
In  the  lodge  hall ;  that  one  day,  while  she 
was  up  there  waiting  for  him,  tb^  told  her 
what  they  had  observed,  and  she  began  to 
cry,  and  said  that  Prof.  Clowers  led  her  Into 
It.   On  cross-examination  he  was  asked: 

"Q.  About  the  16th  of  Mardi,  did  Miss  Lucile 
Pendleton  catch  yon  and  Alva  Strain  In  an 
act  of  intercourse  in  that  doset?  A.  She  did 
not 

"Q.  Now,  Just  a  short  time  before  School  was 
out,  did  Prof.  Glowers  have  you  and  R.  A. 
Johnston  in  the  library  room  talking  to  you 
in  regard  to  Alva  Strain?  A.  No,  lir;  he 
did  not. 


V.  STATS  791 

P.) 

"Q.  I^dn't  he  tell  you  In  the  library  room 
that  Mias  Pendleton  had  caught  you  having  in- 
tercourse with  Alva  Strain,  and  that  h«  caught 
B.  A.  Jolmston,  and  that  you  were  ruining 
yourselves  and  that  girl?   A.  Be  did  not" 

The  testimony  of  Opal  Frogge  was  In  sub- 
stance the  same  as  the  witnesses  Jobnston 
and  Hendrix,  Other  corroborating  testimony 
was  given,  which  we  deem  It  unnecessary  to 
state. 

A  number  of  witnesses  were  called,  who 
testified  to  tbe  defendant's  good  ctiaracter. 
Miss  Lucile  P^dleton  testified  that  she  was 
one  of  the  teachers  at  tbe  Beardon  school, 
where  the  defendant  was  superlnteudoit ; 
about  the  middle  of  March,  1017,  she  went  up- 
stairs to  ring  the  bell  at  noon,  and  heard  a 
noise,  and  looked  into  the  middle  room  of  the 
lodge  hall,  and  saw  Alva  Strain  lying  on  the 
floor  with  her  dresa  n^  and  B^ll  Ilendrix 
there  with  his  trousers  unbuttoned ;  that  she 
said  to  them,  "What  does  this  mean?"  and 
they  never  answered;  and  she  said,  "I  am 
going  to  r^Kirt  this  to  Prof.  Clowers that 
she  did  report  It  to  Prof.  Clowers  that  same 
evening;  that  after  this  she  heard  Prof. 
Clowers  say  to  Will  Hendrlx  and  R.  A.  John- 
ston, "Boys,  nothing  like  this  can  go  In  this 
schooL"  On  cross-examination  she  stated 
that  she  had  never  mentioned  this  occurrence 
to  any  other  person. 

Mrs.  Clowers,  wife  of  tbe  defendant,  testi- 
fied that  she  had  a  conversation  with  tbe  pros- 
ecutrix in  reference  to  her  conduct  with  Will 
Hendrlx  and  B.  A.  Johnston,  and  told  her  that 
her  husband  bad  informed  her  that  be  caught 
B.  A.  Jtrtmston  having  Intercourse  with  her, 
and  that  Miss  Pendleton  had  caught  Will 
Hendrlx  having  Intercourse  .with  her,  and  tbe 
prosecutrix  cried  and  told  ber  that  It  was 
true,  and  after  the  term  ended  the  prosecu- 
trix came  to  her  house  and  stated  to  ber  that 
R.  A.  Johnston  and  Will  Hendrlx  and  Opal 
Frotcge  had  tried  to  get  ber  to  agree  to  lay 
their  misconduct  with  ber  on  Prof.  Glowers. 
On  cross-c-Tamlnatlon  she  stated  she  did  not 
tell  any  person  other  than  her  husband  what 
the  prosecutrix  told  ber. 

As  a  witness  in  his  own  behalf  tbe  defend- 
ant testified  that  he  was  superintendent  of 
the  Beardon  school  for  five  years;  that  on 
or  about  the  lOtb  day  of  March,  1917,  Miss 
Pendleton,  a  teacher  In  the  high  school, 
reported  to  him  that  she  had  caught  BUI 
Hendrlx  and  Alva  Strain  having  Improper 
relations  in  the  lodge  room,  and  that  day  he 
called  Bill  Hendrlx  In  the  library  and  told 
him  what  Miss  Pmdieton  had  reported,  and 
that  he  had  better  stop  such  conduct  as  that 
In  the  school;  that  about  the  25tb  of  March 
be  went  to  ring  the  bell,  and  observed  B.  A. 
Johnston  and  Alva  Strain  passing  Into  an 
anteroom  of  the  lodge  hail,  and  he  walked 
over  and  saw  Alva  Strain  sitting  on  the  floor, 
and  Jobnston,  with  his  back  to  him,  soenipd 
to  be  unbuttoning  his  pants ;  that  she  Jump- 
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ed  up  and  hurriedly  left;  that  he  Bald  to 
Johuston,  "What  does  this  mean?  I  am  go- 
ing to  report  you  to  your  parents  and  take 
this  matter  up  with  the  school  board ;"  and 
he  replied,  "I  am  not  In  this;"  and  be  asked 
him  who  was.  Johnston  said:  "Bill  Bendrix 
and  Opal  Frogge."  After  this  be  called  the 
boys  Into  the  library  and  told  them,  "If  this 
condnct  Is  not  stopped,  you  will  ruin  the  life 
of  this  girl ;"  that  he  did  not  write  the  note 
introduced  in  evidence,  and  it  was  not  in  bis 
handwriting.  He  denied  ever  harlng  any 
Improper  relations  with  the  prosecatriz. 

The  defense  was  made  upon  the  theory 
that  the  defendant  was  the  victim  of  a  con- 
spiracy entered  Into  between  the  prosecutrix 
and  these  three  schoolboys  for  the  purpose 
of  shielding  the  boys.  While  no  objection 
was  Interposed  by  the  state,  we  are  Inclined 
to  think  that  the  evidence  given  on  the  part 
of  the  defendant,  tending  to  show  that  the 
prosecutrix  was  guilty  of  Improper  relations 
Tiith  other  witnesses  for  the  state,  was  In- 
competent and  Inadmissible.  If  the  defend- 
ant had  sexual  Intercourse  with  the  prosecu- 
trix at  a  time  when  she  was  under  16  years 
of  age,  the  offense  was  complete,  since  under 
the  law  she  was  Incapable  of  consenting  to 
such  an  act.  Had  It  been  established  beyond 
a  reasonable  doubt,  It  would  have  been  no 
defense  to  this  charge  of  statutory  rape 
against  the  defendant. 

There  can  be  no  doubt  that  tiie  verdict  of 
the  jury  is  amply  supported,  If  the  jury  be- 
lieved the  evidence  given  on  the  part  of  the 
state,  and  we  find  no  sufficient  reason  for  be- 
lieving that  the  evidence  given  on  the  part  of 
the  state,  so  far  as  the  material  facts  are 
concerned,  Is  not  worthy  of  belief.  It  is  ap- 
parent that  Justice  has  be^  done,  and  the 
judgment  ought  to  be  affirmed,  unless  the 
court  in  the  course  of  the  trial  committed 
some  error  prejudicial  to  the  substantial 
rights  of  the  defendant. 

[2, 1]  The  next  error  assigned  Is: 

"The  court  admitted  lacompetcQt  and  Ir- 
relevant evidence,  prejudldal  to  the  rights  of 

the  defendant." 

The  state,  over  the  objection  of  the  defend- 
ant, read  In  evidence  the  foUowliig  letter  or 
note: 

"My  dear  darling  sweet  darling:  It  baa  been 
so  long  stnce  I  have  written  to  you  dear  that 


I  mnct  take  the  time.  Dear  I'm  all  blue  over 
■clio^  It  seems  that  evetytlung  is  going  vtmi 
and  I'm  afraid  that  we  are  going  to  have  to 
go  a  little  slow  bere  for  a  few  days  until  tiiit^s 
settle  down,  X  can't  imagine  why  so  many 
people  are  against  the  school  acd  me.  Dear 
I  can't  believe  you  will  ever  do  or  say  a  thing 
that  will  hurt  me  will  you.  Of  course  it  irouU 
ruin  OS  both.  I  have  just  placed  absolute  con- 
fidence in  70U  and  I  still  believe  in  you.  Dear 
I  know  you  could  tell  me  lou  of  things  if 
you  had  a  chance.  I  would  stay  here  anotha 
year  if  the  people  wanted  me  and  would  give 
me  their  support,  but  they  are  forcing  nw 
out  you  know  that,  and  it  harts  me,  for  I've 
done  the  best  I  could.  I  could  gladly  go  if  I 
had  not  become  so  fondly  attached  to  you. 
Even  though  I  do  go  it  wilt  not  be  the  end 
of  our  relation  If  yon  remain  to  me  a  friend 
and  confidant  If  you  do  not,  I  will  ever  be 
to  you.  I  aure  bate  to  leave  you  and  you 
know  it.  Dear  tell  me  once  more  that  you 
will  stick  to  me.  I  can't  help  my  attitude  to- 
ward you  for  I  have  tried.  Only  yon  can  atop 
me  for  I  have  fought  that  tendency  Uke  a 
demon.   Answer  to-^y.  Ixive  and  klssea.** 

Before  the  note  was  read  In  evidence,  Alma 
Rogers  testified  she  was  IS  years  of  age; 
was  a  pupil  at  the  Beardon  school  during  tbe 
years  1918  and  1917;  that  she  picked  this 
note  up  from  the  floor  In  the  library  of  tbe 
school  and  read  It  and  k^t  It  until  tbe  sber- 
Itt  ot.Oktuakee  comity  called  for  It ;  that  she 
wai  familiar  with  the  defendant's  handwrit- 
ing, and  that  the  note  la  in  his  handwriting. 
The  prosecutrix  testified  that  it  was  one  of 
the  notes  received  by  her  from  the  defend- 
ant :  that  she  knew  his  handwriting,  and  that 
this  note  is  in  his  handwriting.  Several  otber 
witnesses  testified  that  they  were  familiar 
with  the  defendant's  handwriting,  and  that 
this  note  was  in  his  handwriting.  While  this 
note  was  not  addreraed  to  any  one  and  was 
unsigned,  we  think  that  under  the  evidence 
offered  It  was  clearly  competoit  and  was 
properly  admitted  In  evidence. 

The  exceptions  taken  to  certain  Instruc- 
tions given  by  the  court  are  not  argued  in  the 
brief.  We  have,  however,  examined  the  In- 
structions and  find  no  error  in  them.  They 
were  as  &vorable  to  the  defendant  as  he 
could  have  demanded. 

Finding  no  prejudicial  error  In  the  record, 
the  judgment  is  accordingly  afflrined. 

ARMSTBONO  and  MATSON,  JJ.,  concur. 
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ALLEN  V.  STATE.    (No.  A-«110.) 
{Criminal  Court  of  Appeals  of  Oklahoma,  Not. 

,  (StfUabut  by  <A«  Oourt.) 

X,  Rape  ^52(1>— SuFFicisncT  or  snDENcx 

or  8TATUT0BT  BAPE. 

In  a  prosecution  for  statutory  rape,  the 
cridenee  conaidcred,  and  conrictitHi  affinncd. 

(AdditUmat  SyUa&w  &y  BditortaX  Staff.) 

2.  Rape  iB.'.'I  Defkwseb  to  statutobt  bapb. 

In  a  proaecntion  for  atatutory  rape,  it  is  no 
defense  that  proaecntriz  prior  to  the  time  darg- 
ed  had  aexual  interooorse  vith  other  men. 

Appeal  from  District  Oourt,  Carter  Cooo- 
ty ;  W.  F.  Freeman,  Judge. 

Bunk  Allen  was  conrlcted  of  statutory 
rape,  and  he  appeals.  Affirmed. 

J.  B.  Champion  and  W.  F.  Bowman,  both 
of  Ardmore,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Oeo.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  Statfc 

DOYLE,  P.  J.  Plaintiff  in  error,  Bunk 
Allen,  was  charged  In  an  information  filed  in 
the  district  court  of  Carter  county  with  the 
crime  of  statutory  rape,  alleged  to  have  been 
committed  upon  one  Beulah  Kesterson,  a  fe- 
male under  16  years  of  age.  On  February  7. 
1917,  a  trial  was  had,  which  resulted  in  his 
couTictioD,  fixing  his  punishment  at  imprison- 
ment in  the  penitentiary  for  a  term  of  five 
years.  From  the  judgment  rendered  on  the 
verdict  he  appeals. 

[1]  The  matet-ial  testimony  In  the  case  is  In 
substance  this:  The  prosecutrix  testified  that 
at  the  time  charged  her  age  was  14  years  and 
four  months ;  that  she  had  lived  near  Wilson, 
Carter  county,  11  years;  that  on  the  day  In 
question  slie  met  the  defendant  In  Wilson, 
imd  at  his  request  went  with  him  to  a  room 
over  Brymer's  store,  and  there  had  sexual 
Intercourse  with  him;  that  Mr.  Jones  and 
Mr.  Orinin  entered  the  room  while  the  de- 
fendant was  having  Intercourse  with  her. 

C.  P.  Jones  testified  that  be  was  a  con- 
stable of  Pewitt  towuship,  and  on  the  day 
charged  saw  the  defendant  In  John  Prultt'a 
rooming  house,  over  Brymer's  store  In  a 
room  on  the  west  side;  that  he  went  there 
with  the  city  marshal  of  Wilson;  that  he 
kicked  the  door  open,  and  found  tbe  defend- 
ant in  bed  with  this  little  girl. 

The  defendant  testified  that  he  was  33 
years  of  age,  married,  was  engaged  as  driver 
of  a  service  car  In  the  town  of  Wilson ;  that 
he  went  upstairs  with  a  friend  to  take  a 
drink  of  whisky,  and  while  there  the  prose- 
cutrix came  Into  the  room;  that  his  friend 
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left  the  room;  that  he  and  this  girl  went  to- 
bed,  and  about  that  time  the  officers  came 
in ;  that  he  did  not  bare  sexual  Interooarse 
with  her. 

It  is  assigned  aa  error  that  the  court  ex- 
cluded competent  proof  offered  on  behalf  of 
the  defendant 

[2]  The  record  sho^s  that  the  only  evi- 
dence excluded  was  that  offered  tending  to 
show  that  the  prosecutrix  prior  to  the  time 
charged  had  sexual  intercourse  with  other 
men.  Had  this  fact  been  established  beyond 
a  reasonable  doubt,  it  would  have  been  no  de- 
fense to  the  charge  In  this  case.  The  evi- 
dence es:cluded  was  incompetent  and  Inad- 
missible for  any  purpose.  If  the  defendant 
had  sexual  Intercourse  with  the  prosecutrix 
when  she  was  under  16  years  of  age,  the  of- 
fense was  complete. 

As  tb  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict,  It  is  only  necessary  to  say 
ttiat  It  la  impossible  to  see  how  the  jury 
could  have  arrived  at  any  other  conclusion. 

Discovering  no  prejudicial  aror  In  tbe  rec- 
ord, tbe  Judgment  Is  affirmed. 

ARMSTRONG  and  MAT80N,  JJ.,  concur. 


ERNST  V.  STATB,   (No.  A-S8B2.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  April 
1,  1910.  Rehearing  Denied  Nov.  17,  1918.) 

(HyUahuM  by  tht  OourU) 

1.  GaiHiiTAi.  Law  «=»507(1)  —  Bahkb  Ann 
Banking  ^i^ei— Ilixqaj,  Loan  bt  Own- 
cbb— Statute— AccouPLicB—lNTiuutxDiABr. 
at  a  time  when  he  waa  casbier  and  man- 
aging officer  of  a  bank  exbting  under  the  laws 
of  this  state,  entered  Into  an  agreement  with 
H.  for  H.  to  borrow  money  from  such  bank  for 
the  joint  use  of  E.  and  H.  H.  executed  to  such 
bank  his  note  for  the  money  borrowed,  and  E. 
executed  to  H.  hla  note  for  one-half  of  the  mon- 
ey BO  borrowed  in  H.'a  name,  and  the  money 
80  borrowed  was  used  for  the  joint  benefit  ol 
E.  and  H.  H^:  (1)  Tliat  section  270.  Re- 
vised Laws  1910,  prohitnts  only  an  active  man- 
aging officer,  or  other  officer  of  a  state  bank, 
from  borrowing  or  loaning  to  an  officer  of  bucIi 
bank  the  funda  of  such  bank,  and  does  not  ap- 
ply to  an  intermediary  naed  by  an  officer  of 
such  bank  in  obtaining  such  illegal  loan  from 
such  bank.  (2)  That  an  intermediary  used  by 
an  officer  of  a  state  bank  in  securing  a  loan 
prohibited  by  said  section  270,  Revised  Laws,  is  - 
not  guilty  of  a  criminal  offenae,  and  is  not  in 
law  aa  accomplice  of  the  officer  illegally  bor- 
rowing money  in  violation  of  said  section.  (31 
That  an  officer  a  bank,  who  through  the  agen- 
cy and  in  the  name  of  an  intermediary  is  ben- 
eficially interested  io  money  borrowed  from  a 
atate  bank  in  the  name  of  soch  intermediary, 
is  guilty  of  the  offense  denounced  by  said  sec- 
tion 270. 
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2.  Cbiuiital  JjAw  ^=9381,  B61(3)— Reabow- 
ABLE  Doubt— Pebviou*  Good  Chabactkb— 

PUNISnUERT. 

Evideoce  of  preriooB  food  character  mtj 
■etienite  a  donbt  of  cailt,  when  Tithoot  mch 
eridence  no  lodi  donbt  would  exist,  and  may 

also,  upon  conTiction,  tend  to  Isbscd  the  pun- 
ishment awarded ;  but,  where  there  is  legal 
evidence  taken  together  with  such  good  char- 
acter showing  the  guilt  of  a  defendant  beyond 
a  reosonable  doubt,  such  previous  good  char- 
acter cannot  legally  work  out  an  aequittal. 

3.  Bahes  and  Bankiho  «9e2— Labcsht— 
SumciENCT  or  Bvidencb. 

The  record  in  thb  case  carefully  examined, 
and  found  free  from  error,  and  that  the  evidence 
fully  suatains  the  verdict  and  judgment  ren- 
dered. 

Appeal  from  District  Court,  Jackson  Ooun- 
ty ;  Jesse  M.  Hachet.  Judge. 

J.  E.  Ernst  was  convicted  of  larceny  un- 
der section  270,  Bevlsed  laws  1910,  and  fae 
appeals.  Affirmed. 

E.  S.  Gore,  of  Altua,  and  Brerett  Petry,  of 
Tulsa,  for  plalntUC  In  error. 

S.  p.  ^reeling,  Atty.  Gen.»  and  Rf  McMillan 
and  J.  I.  Howard,  Asst.  Attys.  Gen.,  for  tlie 
Statei 

ARMSTRONG,  J.  The  plaintiff  In  wror. 
J.  E.  Srost,  hereinafter  des^nated  defend- 
ant, was  laformed  against  for  the  offense 
of  larctmy  by  bavlng,  while  cashier  and  mana- 
ging officer  of  tlie  Citizens'  Bank  of  Headrlck, 
existing  under  the  laws  of  this  state.  Illegally 
and  Indirectly  borrowed  money  from  said 
bank,  was  convicted  and  sentenced  to  impris- 
onment in  the  state  penitentiary  at  Granite, 
for  a  period  of  one  year  and  one  month.  To 
reverse  the  judgmrat  rendered,  he  prosecutes 
this  appeal. 

The  Information  in  this  case  is  exceedingly 
lengthy,  and,  from  the  view  we  entertain  of 
it,  we  deem  it  unnecessary  to  set  it  out  in 
extenso.  The  defendant  demurred  to  the 
information,  which  the  court  overruled,  and 
the  defendant  excepted. 

The  uncontradicted  evidence  Is  that  at  the 
time  of  the  alleged  offense  the  defendant  was 
the  cashier  and  managing  officer  of  the  Citi- 
zens' Bank  of  Headrick  and  in  entire  charge 
of  the  loans  of  said  bank,  a  banlfiug  corpora- 
tion organized  under  tlie  laws  of  this  state, 
and  that  the  defendant,  acting  in  conjunc- 
tion with  J.  R.  Ham,  Indirectly  borrowed 
money  from  said  state  bank;  the  borrowing 
and  procedure  by  which  said  money  was  bor- 
rowed was  only  directly  shown  by  the  evi- 
dence of  said  Ham;  that  the  said  loan  was 
made  by  agreement  with  the  defendant,  nego- 
tiated lu  the  name  of  Ham,  with  the  agree- 
ment that  the  sum  so  borrowed  was  to  be 
used  jointly  by  Ham  and  the  defendant,  the 


defendant  executing  to  Ham  his  note  for  one- 
half  of  the  sum  so  borrowed  from  said  bank. 
The  notes  given  said  bank  by  Ham  for  said 
loan  were  introduced  In  evldmce,  and  had 
noted  thereon  In  the  handwriting  of  the  de- 
fendant, "Half  of  joint  money  used  by  Ham 
and  Ernst  for  Altus  property,  owed  to  Citi- 
z^s'  Bank,"  and  on  a  note  given  by  the  de- 
fendant to  Ham  there  was  noted,  "Half  of 
$250  note  of  J.  R.  Ham  to  Citizens'  Bank  of 
even  date." 

There  was  also  Introduced  in  evidence  let- 
ters In  the  handwriting  of  the  defendant  to 
said  Ham,  then  In  New  Mexico,  referring  to 
the  notes  described  In  the  Information  in 
this  case,  and  stating  In  said  letters  that  the 
defendant  and  Ham  owed  the  bonk  consider- 
able Interest. 

Entries  on  the  books  of  said  bank  shown  to 
be  in  the  handwriting  of  the  defendant  were 
also  introduced  in  evidence,  showing  s  reo 
ord  of  said  notes  described  In  the  information 
in  this  case  executed  to  said  bank  by  said 
Bam. 

Upon  the  ctmcluslon  of  the  evidence  of  the 
state,  the  defradant  demurred  thereto,  which 
the  court  oremiled,  and  the  defendant  ex- 
cepted. 

The  defendant  did  not  testify  in  his  own 
b^alf  or  offer  any  defense  whatever  to  the 
offense  with  which  be  was~  charged,  except 
evidence  as  to  his  previous  good  character  as 
a  man  of  honesty  and  Integrity,  which  pre- 
vious good  character  was  not  controverted  by 
the  state. 

Forty-three  errors  are  assigned  by  defend- 
ant and  are  argued  In  defendant's  brief  in 
groups.  Such  numerous  errors  and  elaliorate 
brief  of  defendant  and  his  grouping  of  such 
errors  in  the  argument  thereof,  together  with 
the  fact  that  the  case-made  contains  the  rec- 
ord of  two  previous  mistrials  of  defendant 
in  this  case,  presents  a  record  for  our  con- 
sideration out  of  the  ordinary  and  has  not 
only  challenged  our  strict  attention,  but  has 
received  our  most  careful  consideration. 

[1]  "^'e  are,  however,  of  the  opinion  that, 
notwithstanding  the  numerous  errors  assign- 
ed, only  the  following  cardinal  questions  are 
presented  by  the  record  In  this  case  which 
require  our  review  to  reach  a  proper  disposi- 
tion of  this  appeal:  (1)  Is  the  information 
sufficient  in  this  case  to  charge  the  offense 
of  which  defendant  was  convicted?  (2)  Is 
the  person  used  by  a  managing  officer  of  a 
bank  existing  under  the  laws  of  this  state  as 
an  Intermediary  in  securing  a  loan  from  such 
bank,  under  section  270,  Revised  Laws  1910, 
an  accomplice  of  the  said  officer  of  such  bank 
in  such  crime?  (3)  Was  the  witness  Ham  an 
accomplice  of  the  defendant  in  this  case,  so 
that  it  was  necessary  to  a  legal  conviction 
that  his  evidence  be  corroborated? 

While  the  information  in  this  case  may  be 
said  not  to  be  a  model  of  correct  drafting. 
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that  It  contains  repetltiooa,  and  In  tbe  bands 
of  a  skilled  draftsman  could  be  Improved,  we 
&re  still  of  the  <«>Inton  that  It  safflciently 
char^res  the  ofCense  of  which  defendant  wais 
convicted.  It  does  not  charge  two  different 
offenses,  and  U  snfflclently  Informs  the  de> 
fendant  of  the  offense  he  was  called  upon  to 
meet,  so  as  to  enable  him  to  prepare  bis  de- 
fense, and  therefore  the  court  did  not  err  In 
overruling  a  demurrer  thereto. 

Every  instruction  given  the  jury  by  the 
coart  was  excepted  to  by  defendant,  and,  aft- 
er a  most  thorough  review  of  said  Instruc- 
tiona,  we  are  forced  to  the  condnsloa  that 
the  law  Is  propc«rIy  stated  by  the  said  instmo- 
tl<Mis,  and  that  said  instructions  are  free  from 
error.  The  defendant  requested  several  In- 
structions which  the  court  refused  to  give, 
and  tbe  defendant  duly  excepted  to  such  re- 
fusal. These  requested  Instructions  were 
either  covered  by  the  general  Instructions,  or 
are  based  upon  the  proposition  that  Ham 
was  an  accomplice  of  defendant,  and  that  de- 
fendant could  not  be  legally  convicted  npon 
his  uncorroborated  evidence. 

This  prosecution  la  for  a  violation  of  seo 
tlon  270^  Revlaed  Lawa  1811^  which  reads  bm 
follows: 

"It  shall  bo  unlawful  for  any  active  managing 
officer  of  any  bank  organized  or  existing  under 
the  lawa  of  this  stato  to  borrow,  directly  or 
indirectly,  money  from  tbe  bank  with  whkh  bit 
is  connected;  and  tbe  officer  •  •  •  author- 
izing a  loan  to  any  such  person,  as  well  aa  the 
person  receiving  the  same,  shall  be  deemed  guil- 
ty of  a  larceny  of  the  amount  borrowed." 

Defendant  most  earnestly  insists  that  Ham 
was  an  accomplice  of  the  defendant,  and,  un- 
less his  evidence  was  corroborated,  the  Jury 
should  have  been  instructed  to,  and  should 
have,  acquitted  the  defendant,  and  wltb  this 
contention  we  are  not  in  accord. 

The  law  und«:  which  the  defendant  was 
convicted  applies  only  to  managing  officers 
and  those  connected  with  the  bank  by  whom 
the  loan  Is  made  or  received,  and  does  not 
apply  to  an  Intermediary  used  In  obtaining 
the  loan,  who  Is  not  In  any  wise  connected 
with  the  bank  making  the  loan,  and  there- 
fore Ham  was  not  an  Accomplice  of  the  de- 
fendant, and  It  was  not  required  that  his 
evidence  be  corroborated  to  sustain  the  con< 
vlction  In  this  case,  and  the  court  did  not 
err  in  refusing  to  Instruct  the  jury  upon  the 
law  of  accomplices. 

It,  S]  The  entire  evidence  In  this  case  Is 
uncontradicted  and  points  unerringly  to  the 
guilt  of  'the  defendant  as  charged,  and  the 
trial  court  would  have  erred  had  he  sustain- 
ed the  demurrer  of  the  defendant  to  the  evi- 
dence, or  granted  defendant's  prayer  for  a 
directed  verdict  of  acquittal.  It  la  true  that 
tbe  law  offers  a  premium  for  previous  good 
diaracter  in  the  way  of  generating  a  doubt 
of  the  guilt  of  one  accused,  where  without 


such  previous  good  character  snch  doubt 
would  not  exist,  and,  where  conviction  fal- 
lows, tends  to  lessen  the  penalty  Imposed; 
but  where  the  guilt  of  the  defendant  is  clear- 
ly shown  by  und^led  facts  and  no  defense, 
other  than  technical  objections  Is  made  by 
tbe  defoidant,  as  In  thla  case,  such  previous 
good  character  cannot  be  used  as  a  slileld  and 
work  out  an  acquittal  of  the  guilty  defendant. 

The  defendant  bad  a  fair  and  Impartial 
trial,  was  ably  defraded  In  tbe  trial  court  and 
represented  with  great  zeal  In  this  court,  and 
the  Jury  doubtless  gave  him  the  benefit  of 
previous  good  diaractw  In  fixing  bis  punish- 
ment at  tmprlaimmeiit  tm  ao»  year  and  one 
month. 

Tbe  motion  for  a  new  trial  and  the  motion 
for  arrest  of  judgment  were  each  without 
merit  and  properly  overruled. 

ITlndlng  no  prejudicial  errors  In  the  rec* 
ord,  the  Judgment  of  the  trial  court  Is  af- 
firmed. 

P.       and  UATSON.  concur. 


BDNDZ  T.  STATK.    (No.  A-^882.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Not.  1,  1919.) 

fSyUabiM  bv  the  Oonrt.) 

1.  CaniiNAL  LAW  i3k»50(2)— Who  abb  "pmk- 

CIPALfi." 

All  persons  concerned  in  the  commission 
of  a  crime,  whether  it  be  a  folony  or  misde- 
meanor, and  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  and  abet  in 
its  commission,  though  not  present,  are  "prin- 
cipaU." 

tEd.  Note.— For  otiier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prin- 
cipaL] 

2.  OailllNAI.  LAW  «=>372(2>,  1137(6)— INTOXI- 
CATINQ  UqUOBS  «S»236U.l)— EviDKIfCB  SUT- 
FICI£HT  FOB  COHVICTION  OV  ILLEQAIt  8AJJE. 

The  record  in  this  case  carefully  examined, 
and  the  evidence  touad  sufficient  to  sustain  the 
verdict  rendered,  and  that  no  reversible  errw 
was  committed  in  the  trial  of  the  case. 

(Additional  ByflaUu  by  Editorial  Staff.) 
8.  IrtToxicATiNG  Liquoas  ^=:»215— Infobua- 

TION  FOB  ILLEGAL  SALE. 
An  information  averring  every  element  of 
the  offense  of  selling  intoxicating  liquor,  and 
only  charging  one  offense  and  sufficiently  in- 
forming defendant  of  the  olTcnse  he  was  called 
npon  to  answer,  was  not  demurrable. 

A[^>eal  from  County  Court,  Commandie 
County ;  R.  J.  Bay,  Judge. 

George  Bundy  was  convicted  of  violating 
the  prohibitory  liquor  laws,  and  he  appeals. 
Afflritied. 
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Johnson  A  Sterent,  of  Lawttn,  lor  plain- 
tiff In  error. 

S.  P.  FreelfDE.  Atty.  Gen.,  and  R.  MrfttWiin. 
AssL  Atty.  Gen.,  for  the  State 

AKMSTRONO,  J.  The  plaintiff  in  error, 
George  Bundy,  hereinafter  designated  de- 
fendant, and  one  J.  H.  Lewis,  were  jointly 
cliareed  with  unlawfully  selling  Intoxicating 
liquors  to  Will  Gcor^je  on  April  3, 1916.  Upon 
hia  separate  trial  he  was  convicted  and  sen- 
tenced to  serve  a  term  of  SO  days  In  the 
county  Jail  and  to  pay  a  fine  of  $100  and  the 
costs,  and  to  stand  committed  until  the  said 
Hue  and  costs  were  fully  paid.  To  reverse 
the  Judgment  rendered,  the  defendant  prose- 
cutes this  appeaL  J.  H.  Lewis  entered  a  plea 
of  guilty. 

The  uncontradicted  evidence  In  the  case  la: 
That  the  defendant  was,  at  the  time  the  of- 
fense Is  alleged  to  haye  been  ccKumltted,  and 
for  several  years  prtor  thereto,  engaged  in 
the  cigar  and  tobacco  business  In  Lawton, 
Commauche  county,  Okl.,  his  place  of  busi- 
ness being  known  as  the  "Mogul  Cigar  Store"; 
that  the  said  defendant,  at  tbe  time  alleged 
in  the  Information  that  said  Intoxicating  liq- 
uors were  sold,  and  for  several  years  prior 
thereto,  at  various  times,  employed  J.  H. 
Lewis  as  a  clerk  in  hia  said  business;  and 
that,  at  the  time  of  the  said  alleged  sale, 
the  said  Lewla  was  so  employed,  and  was 
seen  behind  the  counter  of  said  cigar  store 
"waiting  upon  tbe  trade";  that,  for  six  or 
seven  years  prior  to  said  alleged  sale,  tbe  de- 
fendant rented  frmn  tbe  owner  of  the  build- 
ing the  room  in  which  said  business  was 
conducted ;  that  on  the  3d  day  of  Aprily  1916, 
the  said  J.  H.  Lewis,  t>elng  at  the  time  in 
charge  of  said  business  and  bebind  its  coun- 
ter, sold  and  delivered  to  Will  George  a 
bottle  of  whisky,  for  which  the  said  George 
paid  7S  cents;  that  the  said  Lewis  got  the 
said  whisky  which  was  sold  to  George  from 
under  the  showcase  in  said  place  ot  business 
of  tbe  defendant;  and  that  at  the  time  said 
sale  of  whisky  was  made  the  defendant  was 
not  in  his  place  of  business. 

On  the  cross^xamination  of  the  witness 
George  by  the  defendant,  it  was  develc^ied 
that  he  (George)  had  at  several  different 
times,  other  than  the  time  charged  In  the 
Information,  purchased  whisky  in  the  said 
business  house  of  tbe  defendant,  and  there- 
after tbe  defendant  moved  tbe  court  to  ex- 
clude said  evidence  of  said  other  purchases, 
which  tbe  court  refused  to  do,  and  the  de- 
fendant excepted. 

[3]  As  the  Information  avers  every 
element  of  the  offense,  and  only  charges  one 
offense  and  suffldcntly  Informs  tbe  defendant 
of  the  offense  he  was  called  upon  to  answer, 
the  court  did  not  err  In  overruling  tbe  de- 
murrer  to  the  information.  Ferguson  t. 
State,  10  OkL  Or.  672, 137  Pnc.  1195 ;  Teague 
T.  State,  13  OkL  Cr.  270,  163  Pac.  95i;  Star 
V.  ^tate,  9  Okl.  C3r.  210, 131  Pac  642. 


[2]  Tbe  defendant  eaniestly  Inslsta  that 
tbe  trial  court  onnmltted  reTersU>le  oror 
In  not  excluding  tbe  evidence  of  other  sales 
of  intoxicating  liquors  In  tbe  place  of  busl* 
ness  of  the  defendant  near  the  time  of  the 
sale  alleged  in  tbe  infwmatlon.  It  la  tbe 
opinion  of  the  court  that  the  trial  court  did 
not  err  in  refusing  to  exclude  this  'evidence, 
for  Uie  following  reasons:  First  Because  tbe 
evidence  was  elicited  upon  cross-examlnatlo'ta 
by  counsel  for  the  defendant,  and  he  cannot 
be  heard  to  complain  in  this  court,  ev&i  if 
the  admission  ot  said  evidence  was  erroneous, 
because  the  error,  if  any,  was  invited  by 
bim.  Second.  The  evidence  was  competent 
In  this  case  tor  the  purpose  of  showing  that 
part  of  tbe  buslnees  conducted  by  ttaia  de- 
fendant. In  connection  with  his  alleged  cigar 
store,  was  tbe  sale  of  whisky,  and  It  was 
competent  to  show  tliat  tbe  sale  of  whisky 
had  been  repeatedly  made  in  snch  place  of 
business  near  to  and  preceding  the  partlcnlar 
sale  charged  in  this  case,  for  the  purpose  of 
showing  ttiat  the  defendant  bad  knowledge 
of  such  sales,  and  that  the  intoxicatlns  liq- 
uor was  keiit  intermingled  with  the  other 
goods  in  defendant's  place  of  business,  there- 
by tending  to  establish  the  conclusion  that 
the  particular  sale  made  was  a  part  of  the 
boslocas  of  the  defendant  conducted  at  said 
place  and  consummated  with  his  knowledge 
and  consent,  and  especially  is  tbe  l^lity  of 
this  evidence  Impressive  when  it  is  remem- 
bered that  the  defendant  did  not  make  any 
real  defense,  did  not  testify  in  the  case. 

[1]  In  the  instant  case,  Lewis  was  the 
servant  of  the  defendant,  and,  under  the 
facts  disclosed  by  the  evidence,  a  sale  by 
Lewis  In  the  place  of  business  of  the  defend- 
ant was  In  cootonplatlon  of  law  a  sale  by  the 
defendant,  and  for  which  he  was  criminally 
liable,  notwithstanding  he  was  not  present 
when  the  sale  was  made. 

In  Cook  T.  State,  4  Okl.  Cr.  610,  111  Pac. 
660,  It  is  said : 

"It  is  immaterial  as  to  whether  the  defend- 
ant was  present  when  the  beer  was  sold  or  not. 
He  owned  the  premises  and  controlled  tbe 
business.  The  negro  was  simply  hia  eervaot, 
and  a  sale  by  the  negro  was  a  sale  by  the  de* 
(endant,  and  the  defendant  U  responsible  for 
any  vlc^tton  of  the  prohibitory  liquor  law  com- 
mitted by  his  negro  porter." 

It  Is  also  urged  by  the  defendant  that  as  It 
was  not  shown  that  a  conspiracy  existed  be- 
tween tbe  defendant  and  Lewis,  and  it  be- 
ing shown  tliat  the  defendant  was  not  in  his 
said  place  of  business  when  tbe  sale  charged 
In  the  Information  was  made,  the  court  com- 
mitted reversible  error  In  refusing  to  direct 
a  verdict  for  the  defendant  With  this  con- 
tention we  cannot  agree.  It  was  not  neces- 
sary to  a  legal  conviction  that  a  cou^iracy 
be  shown  to  exist  by  and  between  Lewis  and 
tbe  defendant.  The  iUe^l  sale  by  Lewis, 
In  the  place  of  business  of  tbie  defendant 
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while  he  was  employed  as  clerk  of  tbe  de- 
fendant, and  evidence  ot  other  sales  In  de- 
fendant's place  of  business  elicited  by  the 
defendant  on  cross^xamlnatlon  of  the  state's 
witness,  together  with  tbe  fact  that  the  de- 
fendant did  not  present  any  real  defense 
to  the  prosecutlMi  against  hliii,  did  not  tes- 
tify, and  did  not  call  his  codefendant,  who 
bad  pleaded  guilty,  as  a  witness,  was  suffi- 
cient evidence  upon  which  tb6  jury  could 
rightfully  conclude  that  the  sale  by  I^ewls 
was  done  with  the  knowledge  of  tbe  defend- 
ant, and  In  the  line  of  his  duties  as  a  clerk 
of  the  defendant,  and  to  warrant  the  verdict 
returned  In  this  case,  and  the  court  did  not 
err  In  refusing  to  Inatmct  tbe  Jnry  to  acquit 
the  defendant 

"When  there  is  proof  In  tbe  record  tending 
to  reasoDBblj  sustain  the  allegatioDS  in  the 
informatioft,  a  trial  court  has  no  right  to  ad- 
vise the  jury  to  return  a  verdict  of  not  guilty, 
and  especially  is  this  true  when  there  has 
been  no  testimony  offered  on  tbe  part  of  the 
accused."  State  v.  Duerksen.  8  OU.  Gr.  001, 
129  Pae.  881.  62  L.  K.  A.  (N.  8.)  lOlS. 

Tbe  court  did  not  err  in  overmllDg  tbe  mo- 
tion for  a  new  trial,  and  tbe  motion  In  mt- 
rest  of  Judgment 

Tbe  Judgment  of  tbe  trial  conrt  i»  mm- 
talned. 

DOYLBL  P.     and  BLLT80N,  J.,  concor. 


-GDNTER  et  al.  v.  STATH.   (No.  A-81W.) 

(Crlmloal  Court  of  Appeals  of  Oklahoma. 
Nor.  1, 10190 

(SvllaiUM  ly  the  Court.) 

1.  Larcent  «s»32((I)  —  ALUOATioir  or  own- 

ERSniP  IN  INrOBHATIOn, 
InformntioD  for  petit  larceny  charging  that 
the  defendants  stole  coal,  "the  property  of  tbe 
D.  Beams  Drilling  Company,"  Jteld  sufficient  al- 
legation of  the  owDersbip  of  such  property  In 
such  a  prosecution  under  the  criminal  proce- 
dure of  this  state. 

2.  Criuinal  law  ^91159(3)  —  Conviction 
ROT  reversed  on  cohfuctino  evidenck. 

Where  there  is  evidence  lo  the  record  from 
which  the  jury  conid  reasonably  Infer  that  t^e 
defonrlants  are  guilty  of  tbe  crime  cliarged,  the 
judgment  of  conviction  will  not  be  reversed  be- 
cause the  evidence  is  conflictiDg. 

8.  Criminal  law  <9=3l038(l),  1060(1)— No  re- 
view of  i:«8tbuction8  on  faildbe  to  ob- 
ject OR  except  below. 
Where  the  record  shows  no  objection  or 
exception  to  the  instructiuns  of  the  trial  court 
such  instructions  will  not  be  ezamioed  by  this 
court  for  the  purpose  of  discovering  other  than 
fundamental  errors. 
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4.  CRDflNAL  Li.W  ^=3822(1)— SUFTICnNOT  Or 

INSTRUCTIONS  CONBIDEBED  TOaETUBB. 

The  instructions  must  be  considered  as  a 
whole,  and  when  cousidered  together,  if  tbsy 
fairly  and  correctly  state  the  law  applicable  to 
the  case,  they  will  be  sufficieoL 

Appeal  from  County  Court,  Waablta  Coun- 
ty; Owen  F.  Benegar,  Judge. 

Wiley  Ounter  and  Olivet  Rotrinson  were 
Jointly  tri^  and  c<mvlcted  of  the  crime  of 
petit  larceny,  and  eadi  appeals.  Affirmed. 

Masslngale  &  Duff,  of  Cordell,  for  ^al|.- 
tiffs  In  error. 

S.  P.  FreeUng,  Atty.  Gen.,  and  W.  O.  HakI, 
Asst  Atty.  Gen.,  for  tlie  State. 

PER  CDRIAU:.  This  Is  an  ai^ieal  fnhu 
the  county  court  of  *Wa8blta  county,  wherein 
the  defendants  were,  upon  a  Joint  trial,  each 
convicted  of  the  crime  of  petit  larceny,  and 
each  sentenced  to  awve  a  term  of  Imprison- 
ment in  the  county  Jail  <jt  20  days  and  to  pay 
a  fine  of  $50. 

[1}  It  is  first  contended  that  the  informa- 
tion does  not  state  facts  sufficient  to  constl- 
tnte  a  public  offense.  No  demurrer  was  filed 
to  tbe  Information  In  the  lower  court  on  this 
ground.  The  first  atta<A  made  against  tbe 
Information  was  by  way  of  objectlm  to  tbe 
Introduction  of  evidence  on  the  ground  stat- 
ed. Tbe  particular  objection  to  the  Informa- 
tion Is  that  It  does  not  sufficiently  designate 
and  describe  Uie  name  of  the  owner  of  the 
property  charged  to  have  been  stolen.  Tbe 
Information  alleges  that  tbe  defendants  stoic 
coal,  "the  property  of  the  D.  Beams  DrUliuf; 
Company,"  without  alleging  whether  said 
company  is  a  corporation  or  a  partnership, 
and,  if  a  partnership,  the  InftHmation  Is  al- 
leged to  be  defective  because  It  falls  to  give 
the  individual  names  of  the  members  there- 
of. 

At  common  law  the  information  would 
have  been  Insufficient;  but  the  common-law 
rule  does  not  obtain  In  this  state  because  of 
tbe  enactment  of  section  5743,  Revised  taws 
1910,  which  providw:. 

"When  an  offense  involves  the  commission  of, 
or  an  attempt  to  commit  a  private  injury,  and 
Is  described  with  sufficient  certainty  in  other 
respects  to  Identify  the  act,  an  erroneoua  al- 
legation as  to  tbe  person  injured,  or  Intended 
to  be  injured,  Is  sot  material." 

The  following  decisions  of  this  and  otber 
Btat^  support  tbe  conclusion  that  the  bifor- 
mation  smfflclently  describes  the  owner  of  tbe 
prc^rty  alleged  to  have  been  stolen  under 
a  statute  like  the  foregoing:  Martin  v.  Terr., 
4  Okl.  105,  43  Pac.  10G7 ;  Rau  v.  State,  7  Okl. 
Or.  349.  123  Paa  1037;  Andrews  v.  State, 
100  Ark.  184,  1.19  S.  W.  1134;  Ivy  v.  State, 
109  Ark.  44G,  160  S.  W.  208. 

[2]  It  Is  also  contended  that  the  verdict  Is 
not  sustained  by  tbe  evidence.   There  Ls  a 
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sharp  conflict  In  tbe  eTldence,  and,  bad  the 
jury  believed  the  evidence  of  the  defendanta 
nnd  their  witnesses,  an  acqalttal  should  have 
followed.  However,  the  testimony  of  the 
state's  witnesses  supports  the  theory  that 
these  defendants  were  together  In  an  auto- 
mobile about  1  o'clock  at  night,  and  drore 
up  to  an  oil  derrick  not  far  from  the  town  of 
Foss,  In  said  Washita  county,  where  a  quan- 
tity of  coal  was  kept  for  use  In  drilling  an  oil 
well.  That  tho  defendant  Wiley  Gunter  got 
out  of  the  car,  and  that  the  defendant  Oliver 
Robinson,  who  was  driving  tbe  car,  waited 
for  him  in  a  public  highway  while  the  lights 
on  the  car  were  turned  ott;  that  Gunter 
went  onto  the  premises  of  the  drilling  com- 
pany, and  yelled,  and,  receiving  no  reply, 
proceeded  to  where  the  coal  was  stored  and 
picked  up  a  large  chu^k  of  coal,  weighing 
about  100  pounds,  and  was  In  tbe  act  of  car- 
rying it  to  the  public  hl^way  in  tbe  direc- 
tion of  where  tbe  automobile  was  located, 
when  he  was  discovered  by  the  night  watcii- 
man,  told  to  halt,  and,  upon  his  refusal  to  do 
so,  was  shot.  Gunter  got  up,  got  into  the 
car  and  the  two  drove  away.  Later  In  the 
morning,  about  2  o'clock,  they  were  arrested 
in  tbe  tovni  of  Foes,  where  Gunter  bad  g<me 
to  have  bis  wound  dressed.  The  defendants 
admit  that  they  were  on  tbe  scene,  but  Gun- 
ter claims  that  be  was  drunk  that  night,  and 
that  Robinson  was  driving  him  around  to 
F!ober  him  up,  and  that  he  stopped  at  the  oil 
derrldi  to  pet  a  drink  of  water.  It  appears 
also,  from  the  evideiwe  that  both  defendants 
had  previously  worked  at  the  oil  derrick  and 
were  familiar  with  the  premises. 

While  the  evidence  Is  conflicting,  the  jury 
baving  determined  tbe  conflict  against  tbe 
defendants,  and  there  being  evidence  In  the 
record  from  which  the  Jury  could  reasonably 
infer  that  tbe  purpose  of  the  defendants'  vis- 
iting the  oil  derrli*  at  1  o'clock  in  tbe  morn- 
ing was  to  steal  coal,  and  that  they  were 
caught  In  the  act  of  stealing  coal  from  sucb 
premises,  the  judgment  will  not  be  reversed 
because  of  the  allied  Inaofltclener  of  tbe  evi- 
dence. 

[8, 4]  The  following  instruction  is  com- 
plained of,  for  tbe  reason  that  the  term  "rea^ 
aonatde  doubt"  is  not  used  therein: 

"Ton  are  instructed  that  before  the  defend- 
ants, or  either  of  them,  can  be  convicted  of  the 
crime  of  theft  as  charged  in  the  Information, 
it  ia  incumbent  upon  the  state  to  prove,  among 
other  thingB,  that  th«  coal  In  queettOD  warn  the 


proper^  of  tbe  D.  Beams  Drillinc  Company, 
and  that  said  coal  was  taken  from  tbe  said  D. 
Beams  DrilUns  Company,  withoot  its  consent 
and  with  Om  purpose  on  the  part  of  said  de- 
fendant or  defendants  to  appropriate  the  same 
to  his  or  their  benefit,  and,  unless  these  facta 
have  been  proven,  it  irill  b«  your  duty  to  acquit 
the  defendants." 

The  record  does  not  show  that  any  objec- 
tion was  made  or  exception  taken  to  the  glu- 
ing of  this  instruction.  In  another  instruc- 
tion, the  court  told  the  jury  that  tbe  defend- 
ants were  presumed  to  be  Innocent;  and 
tbatr- 

"Soch  presumption  abides  with  them  throngb- 
oat  the  trial  of  tbe  ease  until  tbe  evideooe  ctm- 
vincea  you  to  tbe  contrary  beyond  a  reastHoable 
doubt,  and  lo  this  conuectloD  you  are  instruct- 
ed that  the  burden  of  proof  is  upon  the  state 
to  prove  the  guilt  of  the  defendants  as  charged 
in  tbe  information  beyond  a  reasmatde  doobt." 

Also,  in  another  InstmctlMi,  tbe  Joxr  was 
told  that— 

"Toa  are  not  at  liberty  to  sln^e  out  anj  one 
instractioB  or  paragraph  of  the  charge,  and 
consider  to  the  exdluaioo  of  other  iostructionB 
or  paragraphs;  but  you  shall  take  each  and 
every  iDStmction  or  paragraph  of  the  charge 
and  consider  them  aa  a  whole  in  making  up 
your  verdict" 

It  has  been  held  by  this  court: 

"Where  the  record  shows  no  objection  or  ex- 
ception to  the  instructions  of  the  trial  court, 
such  instructions  will  not  be  examined  by  this 
court  for  the  purpose  of  discovering  other  than 
fundamental  errors  on  appeal."  Ford  t.  State, 
5  Okl.  Or.  241.  U4  Pac.  274.  , 

Also: 

'The  instmctJons  must  be  considered  aa  a 
whole,  and,  when  considered  together,  if  they 
fairly  and  correctly  state  the  law  applicable  to 
the  case,  they  will  be  sufficient"  Updike  v. 
Stote,  9  Okl.  Cr.  124,  130  Pat  1107;  Nutt  v. 
State,  8  OkL  Cr.  266, 128  Pac.  165;  loklebarg- 
er  V.  State,  8  OkL  Cr.  316.  127  Pac  707. 

Finding  the  grounds  urged  for  reversal 
of  these  judgments  to  be  without  merit,  and 
such  as  did  not  result  tn  a  miscarriage  of 
justice  or  deprive  tbe  defendants  of  a  con- 
stitutional or  statutory  right  to  their  preju- 
dice, tbe  Jndgmoit  ai  to  eaeti  detaidaBt  Is 
affirmed. 
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BOOTH  T.  MIDVALH  CITY  et  al. 
(Na  2^.) 

(Sapreme  Court  of  Utah.    Oct.  8,  1919.) 

1.  Statutes  «=>105— Exfeess  uxniion  and 
implied  exclusion. 

The  loaxim,  "Espressio  nniug  eat  ezda^o 
aiterius,"  is  merel;  a  technical  rule  of  construc- 
tion  and  oannot  be  used  to  thwart  or  subvert 
the  cbrioiu  Intention  of  tha  Legislaturei  and  ia 
properly  applied  only  when  flie  l^slatiTe  intent 
is  not  plainly  expressed. 

2.  Municipal  corporations  *=92S8(1)— Pat- 
uent  rob  btbeet  fating. 

A  municipalit?  under  Comp.  Laws  1917,  { 
670x8,  has  authority  to  order  a  street  paved 
under  an  arrangement  that  the  municipality 
ahonld  bear  one-third  of  the  expense,  the  coun- 
ty the  remainder,  and  to  pay  Its  share  of  the 
expense  out  of  the  two-mill  tax,  levy  of  whidi 
is  aaAorixed  by  section  671,  subd.  3 ;  the  pro- 
visions in  sections  674  and  67S  for  special  as- 
sessments for  local  Improvements  as  atreeti  not 
being  exclusive.  1 

Application  to  Supreme  Court  by  J.  Wll- 
mer  Booth  for  a  writ  of  prohibition  against 
Mldrale  City  and  anotber.   Writ  draled. 

J.  a  Wood,  of  Salt  Lake  City,  tar  plalntUT. 
H.  A.  Smith,  of  Salt  Lake  City,  for  defend- 
ants. 

THURMAN,  J.  This  is  a  proceeding  for  a 
writ  of  prohibition  restraining  and  prohibit- 
ing Midvale  City,  a  municipal  corporation  of 
Salt  Lake  county,  Utah,  from  entering  into 
a  contract  with  said  county  for  paving  a  cer- 
tain street  within  the  limits  of  said  dty.  It 
is  stipulated  by  the  parties  that  the  facts  al- 
leged In  the  answer  of  the  defendants  are 
true  and  constitute  all  the  facts  pertaining 
to  the  matter  in  controversy.  The  answer, 
in  substance,  alleges  that  defendant  city  Is  a 
municipal  corporation  of  the  third  class; 
that  the  other  defendant,  John  Aylett,  is  its 
dniy  elected  and  qualified  mayor ;  that  plain- 
tiff is  a  resident  and  taxpayer  of  said  dty, 
both  as  to  real  and  personal  property ;  that 
Center  street  is  a  public  thoroughfare  run- 
ning east  and  west  through  said  city,  and 
from  the  Oregon  Short  Line  Railroad  on  the 
east  to  Jordan  river  on  the  west  the  street  is 
wholly  vithln  said  dty,  and  between  said 
points  la  a  distance  of  7,920  feet;  that  de- 
foidant,  if  not  restrained,  will  enter  Into  a 
contract  with  said  coanty  whereby  said  tlty 
and  county  will  jointly  conatract  a  bitumi- 
nous pavement  18  feet  wide  along  and  upon 
said  Center  street  between  sold  pcdnta  and 
thronghout  the  entire  distance  above  named, 
at  a  total  expose  of  f42,6S4.55;  Oiat  the 
dty's  portion  of  said  amount  will  be  one- 
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third  thereof,  of  f  14,1S1.52,  whidi  said  last- 
named  sum  the  city  Intends  to  pay  unless  re- 
strained by  order  of  this  court ;  that  defend- 
ant has  not  given  notice  to  levy  a  special  tax 
to  raise  funds  for  the  payment  of  said  im* 
provement  and  has  taken  no  steps  to  that  end, 
but,  on  the  contrary,  the  defendant,  unless 
l^stralned,  intends  to  pay  its  proportion,  or 
one-third  of  the  cost  of  said  Improvement, 
from  the  g^eral  fund  of  said  city;  that  the 
dty,  by  Ita  council,  has  passed  a  resolutlcn 
authorizing  its  mayor  to  enter  Into  a  con- 
tract with  Salt  Lake  county  whereby  the  dty 
will  agree  to  pay  one-third  of  the  cost  of  said 
improvement  If  the  coun^  will  pay  the  re- 
maining two-thirds;  that  soch  paymmt 
sold  dty  will  increase  the  taxe»  to  be  levied 
against  the  real  and  personal  ^operty  of  Uie 
plaintlflf  In  the  same  proportion  and  in  the 
same  manner  as  it  will  increaae  the  taxes  of 
other  residents  ot  ea$d  dty  and  not  other- 
wise ;  that  said  Cento'  street  is  the  prfndpal 
street  for  traffic  and  travti  throu^  aald  ciiy, 
and  for  more  tlian  80  years  last'  past  has 
bera  used  a>  a  pnUic  bli^way ;  that  It  is  tt- 
tensively  travtied  and  forma  the  diief  thor- 
oughfare from  Salt  Lake  Cttj  through  Wd* 
vale  City  to  Bingham  Canyon  and  numerous 
other  towns  in  said  county ;  that  said  street 
at  all  places  within  the  limits  of  said  dty  Is 
in  bad  repair  and  wholly  unfit  for  traffic  or 
travel,  and  it  Is  necessary  to  expend  approxi- 
mately $4,950  on  said  street  in  order  to  place 
It  in  condition  for  temporary  use ;  that  when 
such  money  Is  expended  for  said  purpose 
such  repair  will  be  temporary  only,  and  It 
will  be  necessary  from  year  to  year  to  ex- 
pend large  sums  -In  maintaining  said  street 
within  the  said  dty  in  such  c<mdition  that  it 
may  be  used  as  a  public  street;  that  for 
many  years  last  past  said  city  has  been  com- 
pelled to  expend  large  sums  per  annum  in 
Bprlokllng  said  street  within  the  limits  of 
said  dty,  and  said  sums  have  been  and  in  the 
future  will  be  necessary  for  said  purpose; 
that  if  said  street  shall  be  paved  In  the  man- 
ner contemplated,  sprinkling  thereof  will  not 
be  necessary,  the  Improvement  thereof  will 
be  permanent  and  for  a  long  period  of  time 
it  will  not  be  necessary  to  expend  money  in 
repairing  said  street;  that  It  is  for  the  best 
interest  at  all  the  people  of  said  dty  to  per- 
mit the  defendant  dty  to  enter  Into  said  con- 
tract with  Salt  Lake  county. 

The  facts  further  show  that  the  bridge  on 
Center  street  across  the  Jordan  river  Is  in 
such  condition  that  it  is  dangerous  and  in- 
adequate for  traffic  and  travel  to  and  through 
said  city,  and  that  It  is  necessary  to  replace 
the  same  by  a  steel  structure;  that  defend- 
ant will  be  compelled  to  and  will  replace  the 
same  with  a  steel  structure  at  a  cost  amount- 
ing approximately  to  flO,76G.32;  that  the 
total  cost  of  paving  said  Center  street  and 
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repladns  satd  bridge  by  one  made  of  Bteel 
will  be  approximateLy  fi52,344.12;  that  said 
street  extenrls  tbrough  farming  and  vacant 
lands  on  botb  sides  for  practically  the  entire 
distance,  and  It  Is  Impracticable  to  pave  tbe 
same  In  wbole  or  In  part  from  funds  raised 
by  local  assessment  npon  abutting  property; 
that  the  expense  thereof  would  be  wholly 
disproportionate  to  and  in  excess  of  any  spe- 
cial beneflta  which  said  property  owners 
^vould  receive  from  said  Improvement;  that 
all  the  Inhabitants  of  said  city  will  derive 
substantially  the  same  benefits  from  the  im- 
provement now  contemplated  in  the  proposed 
agreement  wlOi  said  county;  that  by  said 
proposed  agreement  with  said  'county  tbe 
county  will  pay  two-thirds  of  all  tbe  costs  of 
said  improvement,  including  the  installation 
of  said  steel  bridge,  and  the  defendant  city 
will  pay  the  remainder,  to  wit,  the  sum  of 
$17,44a<M;  that  State  street  fn>m  Salt  Lake 
City  to  the  Intersection  of  said  Center  street 
Is  now  {uved  with  concrete  and  bituminous 
pavement,  and  Salt  Lake  count?  proposes  to 
and  will  pave  the  public  hifftaway  from  the 
Jordan  river  westerly  to  the  town  of  Bing- 
ham, and,  unless  defendant  Is  pennitted  to 
and  does  Join  said  county  In  the  paving  of 
.Bfdd  Center  street,  said  street  will  remain 
unimproved  for  an  Indefinite  length  of  time 
and  will  remain  bi  such  conditicHi  that  it  will 
not  be  suitable  or  fit  tm  public  traffic  or  trav- 
el; that  If  defendant  i«  pefmined  to  Join 
said  county  In  said  Improvemmt  the  entire 
distance  from  Salt  Lake  City  to  Bingham 
Canyon  will  be  placed  In  good  omdltlon  for 
public  travel.  Such,  In  substance,  are  the 
admitted  facts. 

At  tbe  close  of  the  oral  argument  the  court 
was  convinced,  without  further  Investigation, 
that  the  writ  proyed  for  should  be  denied, 
and  so  ordered  Immediately,  In  order  that 
the  defendant  might  proceed  in  Its  contem- 
plated agreement  with  the  county.  It  only 
remains  to  state  the  contention  of  tbe  parties 
and  our  reasons  for  the  conclusion  arrived  at 

[1,2]  Plaintiff  contends  that  ootwlthstand- 
Inff  the  provisions  of  Corap.  Laws  Utah  1017, 
I  570x8,  which  confers  upon  cities,  among  oth- 
er things,  the  power  to  pave  streets  within 
their  limits,  and  the  provisions  of  section 
671,  subd.  3,  which  authorizes  cities  to  levy 
a  tax  annually  of  not  to  eseoed  two  mills  on 
the  dollar  to  open,  improve,  and  repair 
streets,  still  the  cities  are  without  power  to 
pay  for  the  pavement  of  said  streets  other- 
wise than  by  local  assessment  upon  property 
abutting  upon  the  streets  to  be  improved.  In 
this  contention  plaintiff  relies  npnn  the  pro- 
visions of  said  Conip.  T^aws,  GTS,  C74,  and 
(175,  all  of  which  sections  relate  to  special 
taxes  levied  upon  the  property  of  nhnttlni; 
owners  In  paving  districts  laid  out  with  the 
view  to  improvements  by  the  method  of  local 
assessment  Sections  674  and  679,  specially 
relied  on  by  plaintiff,  read  as  follows; 


"674.  To  defray  or  cause  to  be  defrayed  the 
cost  and  expense  of  sndt  Improvunents  or  any 
of  them,  die  eitj  council  shall  have  power  and 
anthority  to  levy  and  collect  apedal  taxes  and 
asaessmrats  npra  the  blocks,  lots,  or  part*  thm- 
of,  and  pieces  of  ground  adjacent'  to  or  abnttlDg 
upon  tbe  street,  avenue,  aUey,  or  sidewalk  thus 
in  whole  or  in  part  opened,  widened,  curbed 
and  ruttered,  graded,  parked,  extended,  oou- 
structed,  or  otherwise  improved  or  repaired,  or 
which  may  be  especially  benefited  by  any  of  said 
improvements;  provided,  that  tbe  above  provi- 
sion! shall  not  apply  to  ordinary  repairs  of 
etreeta  ot  alleys,  and  that  one-half  of  the  ex- 
pense of  bringing  streets,  avenaes,  alleys  or 
parts  thereof  to  the  established  grade  shall  be 
paid  out  of  tbe  general  fund  of  the  city;  aad 
sDch  council  shall  have  power  to  pave,  repave, 
or  macadamize  any  street  or  alley  or  pait  there- 
of In  tbe  city,  and  for  tiiat  purpose  to  create 
suitable  paving  districts,  which  shall  be  consecn- 
tively  numbered,  sodi  work  to  be  done  imd« 
contract 

"675.  The  cost  of  paving,  macadamlsinK  or 
repavinf;  of  the  8tre«>ts  and  allcye  within  any 
paving  district,  except  the  intersection  of  streets 
and  space  opposite  alleys  within  such  district, 
shall  be  assessed  upon  the  lots  and  lands  abut- 
ting upon  the  streets  and  alleys  In  such  district, 
in  proportion  to  the  square  feet,  or  feet  front, 
or  both,  so  abutting  npon  such  streets  and  al- 
leys." 

The  matter  In  controveny  tons  eutirdy 
upon  the  question  as  to  whether  the  method 
provided  by  the  sections  juat  Quoted  for  pay- 
ing the  cost  of  paving  streets  Is  exclualve,  or 
whether  the  dty  Is  also  dotbed  witii  author^ 
Ity  to  pay  for  similar  improvonrats  tmm  the 
general  fond.  If  plaintiff's  contention  is  cor- 
rect, it  follows  that  in  ne  case  can  the  city 
use  the  general  funds  or  any  pArt  thereof 
for  tbe  pavement  ot  Its  streets.  Ho  matter 
where  the  street  may  be  situated,  nor  how 
generally  it  may  be  used  for  traffic  and 
trav^  If  paved  at  all  it  must  be  paved  ex- 
clusively at  the  expense  of  the  abutting  own- 
ers, and  if  a  sufficient  number  of  the  abutting 
owners  protest  against  it  as  the  law  provides 
they  may,  then  the  Improvement  cannot  be 
made  at  all.  The  proposition  Is  novel  In 
this  Jurisdiction.  It  la  contrary  to  every  con- 
ception of  the  law  we  have  hitherto  enter- 
tained concerning  controversies  of  this  kind. 

It  is  conceded  by  the  plaintiff  that,  were 
it  not  for  tbe  provisions  contained  In  the 
sections  qnoted,  the  other  sections  to  which 
we  have  referred  confer  ample  authority  up- 
on the  city  to  pay  for  the  improvement  out 
of  the  general  fund.  In  other  words,  it  is 
admitted  that  section  570x8,  supra,  which 
confers  power  to  pave,  and  section  671,  supra, 
which  authorizes  the  levy  of  a  tax  annually 
to  oren,  Improve,  and  repair,  would  be  suf- 
ficient to  authorize  payment  out  of  the  gen- 
eral fund  for  the  Improvement  in  question, 
were  It  not  for  the  provisions  contained  In 
the  sections  quoted. 

PinlntiCTs  contention  In  the  concrete  Is  best 
explained  by  Quoting  literally  from  his  able 


Digitized  by 


Ctab) 


BOOTH  ▼.  MIDVALB  CITT 
<XS4  P.) 


801 


brief  in  this  case.  After  qnottoc  the  lan- 
guage of  section  674,  aupra*  he  says: 

"While  tbe  words  'shall  have  power  and  an- 
diorit;  to  levy  and  collect  special  taxes  and 
assesBments,'  as  used  In  the  section  674,  would 
•eeih  to  be  merely  the  grant  of  an  additional 
powsFi  yet  the  subsequent  provisions  of  the  stat- 
ute that  special  assessment  shall  not  apply  to 
ordinary  repairs,  or  one-half  of  the  expense  of 
bringiDg  streets  to  grade,  Indicates  that  it  was 
the  intention  of  the  Legislature  to  limit  the  au- 
thority of  the  dty  councils  in  the  making  of  lo- 
cal improTemcnts,  and  paying  for  the  same, 
doing  so  by  special  taxes  and  assessments  upon 
the  proiwrty  especially  benefited  thereby.  The 
express  mention  that  special  assessments  shall 
not  be  levied  to  make  ordinary  rei>airs,  or  for 
paying  one-half  of  the  expense  for  bringing 
streets  to  grade  and  the  proTision  that  ordi- 
nary repairs,  or  one-half  of  such  expense  to 
bring  streets  to  grade,  shall  be  paid  out  of  the 
general  fond,  implies  that  all  other  improve- 
ments of  a  local  nature,  especially  benefiting 
certain  property,  sliall  be  paid  for  by  assess- 
ments upon  the  property  especially  benefited." 

It  win  be  seen  from  the  foregoing  excerpt 
that  plaintiff  relies  upon  the  maxim,  "Espres- 
slo  unius  est  excln^  alterina."  His  argu- 
ment proceeds: 

"  •  •  •  The  express  mention  that  ordinary 
repairs  and  one-half  the  expense  of  bringing 
streets  to  grade,  shall  be  paid  out  of  the  gen- 
eral fund,  Is  an  exclusion  of  all  other  improve- 
ments mentioned  in  that  particidar  section  of 
the  statute,  and  a  limitation  upon  the  authority 
of  tbe  city  council,  where  the  improTement  is 
a  local  one,  to  tbe  defraying  of  ths  expense  by 
special  taxes  or  assessments." 

Tbe  maxim  relied  on  Is  merely  a  technical 
rule  of  construction.  It  cannot  be  used  to 
thwart  or  subvert  the  obvious  intention  of 
the  legislature.  It  should  only  be  resorted 
to  when  the  intention  of  the  Legislature  Is 
not  otherwise  plainly  expressed.  No  reason 
Is  stated  by  plaintiff,  nor  does  any  appear 
to  the  mind  of  the  court,  why  all  of  the  pro- 
visions of  the  various  sections  referred  to 
may  not  stand  and  be  given  full  force  and 
effect.  Section  570x8,  supra,  confers  upon 
the  city  the  express  power. to  pava  Section 
671,  supra,  confers  poyrer  upon  the  city  to 
raise  a  fund  annuaUy  by  general  taxation, 
at  least  to  the  extent  of  two  mills  on  the 
dollar.  No  reason  Is  given  why  this  fund 
may  not  be  applied  In  paving  the  streets  of 
tbe  dty  In  the  discretion  of  the  city  council, 
except  In  the  opinion  of  plaintiff  to  the  ef- 
fect that  these  provisions  of  the  law  should 
yield  to  the  maxim,  "expressio  unlus,"  etc. 
which,  as  before  stated.  Is  a  mere  rule  of 
construction  to  be  resorted  to  only  when  the 
Intention  Is  not  otherwise  clearly  expressed. 
All  the  reasons  which  occur  to  our  minds 
ere  against  plalntlCTs  contention.  Not  only 
is  the  language  of  the  statute  conferring 
power  to  make  the  Improvement  and  the 
means  to  do  It  with  by  goieral  tazatton  dear 
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and  unmtatataMflt  bot  tlie  reascnu  why  dtlai 
should  have  audi  power  are  equally  dear.  It 
is  admitted  in  the  instant  case  that  all  of  the 
inhabitants  of  Midvale  Citr  wlU  derive  sub- 
stantially tbe  same  benellta  from  the  con- 
templated imjwoTemeut  Center  street  is  tbe 
prlndpal  street  of  the  dty.  It  Is  used  by 
all  of  the  Inhabitants  and  the  mibllc  gener- 
ally. Why  should  not  this  general  fond 
wbiOi  tlfe  dty  is  authorized  to  raise  fbr  the 
very  purpose  of  improving  the  streets  be  ap- 
tdied  to  paving  this  particular  street  whidk 
is  admittedly  for  the  comm<Hi  benefit  of  all? 
Why  should  tbe  dty  be  compelled  to  resort 
to  proceeding  by  local  assessment  upon  tbe 
property  of  abutting  owners  and  Incmr  tlie 
rislE  of  a  successful^  protest  wbidi  would  de- 
feat the  nndertaUlng  altogether?  It  is 
easy  to  conceive  of  an  improvement  upon  a 
street  that  ought  not  to  be  made  a^inst  the 
protest  of  abutting  owners— a  street  which 
may  be  of  small  consequence  to  the  general 
public  but  of  infinite  Importance  to  those 
living  In  the  Immediate  vldnlty.  In  sudi 
case,  the  dty  in  Its  discretion  should,  and 
probably  would,  resort  to  the  method  of  lo- 
cal assessment  Instead  <tf  anilying  the  gen- 
eral fund. 

Counsel  for  plaintiff  has  Industriously  col- 
lated and  called  to  our  attention  several 
cases  bearing  in  a  greater  or  less  degree  uiton 
tbe  matter  in  controversy.  As  sustaining  his 
contention,  however,  they  are  far  from  satis- 
factory. They  are  nearly  all  easily  distin- 
guished from  the  case  at  bar.  The  dlstiDC- 
tion  will  readily  aiqpear  upon  casual  exami- 
nation, and  therefore  the  cases  need  not  be 
considered  In  detail.  Such  as  are  not  dis- 
tinguishable, we  believe,  are  contrary  not 
only  to  reason  but  to  the  great  wd^t  of 
authority.  We  dte  them,  however,  for  the 
benefit  of  those  whom  it  may  concern:  Pet- 
tit  V.  Duke,  10  Utah,  811,  at  page  317,  37  Pac 
568;  Township  of  DubUQue  v.  City  of  Du- 
buque, 7  Iowa,  262;  Bryan  v.  Sundberg,  5  Tex. 
418;  Scott  T.  Ford,  C2  Or.  288,  97  Pac.  99; 
N.  Y.  Central  B..  etc.,  Co.  v.  Beusens.  161 
App.  Div.  458, 135  N.  Y.  Supp.  919 ;  Murta^ve 
V.  Patterson.  46  N.  J.  Law,  267 ;  Findlay  v. 
Howe,  13  Wash.  236,  43  Paa  28;  Bank  of 
Lansing  v.  Lansing,  25  Mich.  207;  Zottman 
T.  San  Francisco,  20  CaL  97,  81  Am.  Dec.  96 ; 
Johnson  V.  Conuntw  Council,  16  Ind.  227. 

The  defoidant  dty  contends  that  tbe 
power  to  levy  local  assessments  upon  the 
abutting  owners  for  the  improvement  of 
streets  la  merdy  an  additional  power  and 
by  no  means  excludve ;  that  the  dty  may  re- 
sort to  the  local  assessment  method  or  im- 
prove the  streets  out  of  tbe  general  fund  in 
its  discretion,  at  least  It  may  apply  the  gen- 
eral fund  to 'the  extent  of  two  mills  on  the 
dollar.  As  already  foreshadowed.  In  our 
oplnlfm  tbe  defendant's  contention  is  correct 
In  support  thereof  it  calls  our  attention  to 
the  doctrine  enunciated  1^  several  text-writ- 
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em  and  In  nnmerons  apparenOy  weUniMiBld- 
ered  coses.  In  UcQulUan,  Man.  Gcnp.  vtiL 
4,  I  1863,  the  author  says: 

"Usually  when  a  municipal  corporation  has 
power  to  make  or  provide  for  the  making  of 
improvemoDta  it  has  power  to  make  arrange- 
ments to  meet  tiie  expense  lliereof.  The  mode 
of  paying  for  publie  improvementi  is  sometimes 
prucribed  by  statute  or  charter,  but  in  the  ab- 
sence of  express  direction  the  method  to  be 
adopted  is  within  the  discretion  of  the  proper 
authorities.  A  general  power  authorizing  the 
paying  for  public  improrements  by  special  as- 
sessments ia  usually  construed  <u  not  affectitm 
the  potcer  of  the  mtmioipal  oorporation  to  make 
improvtmentt  and  fHty  thtrtfor  owf  of  the  gen^ 
erst  revenue.  Howerer,  the  nde  Is  different  un- 
der authority  to  make  the  improrement  only  at 
the  expense  of  the  pnq;>er^  abnttlDg  thereon." 
(Italics  ours.) 

In  28  Cyc.  at  page  969.  we  find  the  follow- 
ing: 

**A  mnnieipality,  svhject  to  ordinary  legis- 
lative limitations  as  to  ezpenditares  and  indebt 
edness.  may  Imi^ve  Its  streets  and  pay  for  the 
same  out  of  its  general  fonda ;  and  a  charter  or 
statutory  provision  allowing  special  assessments 
does  not  necessarily  deprive  the  city  of  this 
power ;  but  In  the  absence  of  express  direction, 
it  leaves  to  the  discretion  of  the  municipal  au- 
thorities the  choice  of  modes  for  defraying  the 
eziMnses.** 

Defendant  also  cites  the  following  cases, 
many  of  which  are  decisive  of  the  question 
here  presented:  Commonwealth  v.  Geotxe. 
148  Pa.  463,  24  AtL  09.  61;  Garden  City  t. 
Trigg,  57  Kan.  632,  47  Pac.  624 ;  Atchison 
Len,  48  Kan.  138,  29  Pac.  467 ;  Tappan  v.  Long 
Branch,  etc.,  59  N.  J.  Law,  371,  35  Atl.  1070 ; 
City  of  EvansviUe  v.  Summers,  108  Ind.  189, 
9  N.  E.  81, 1080 ;  Memphis  v.  Brown,  20  Wall. 
289.  22  L.  Ed.  264 ;  Soule  t.  City  of  Seattle,  6 
Wash.  316,  88  Pac.  384,  1080;  Pine  Tree 
Lumber  Co.  v.  City  of  Fargo,  112  N.  D.  360, 
96  N.  W.  367 ;  Clark  t.  City  of  Dee  Moines, 
19  Iowa,  221.  87  Am.  Dec.  423;  State  ex  rel. 
V.  City  of  Kly,  129  Minn.  40,  161  N.  W.  645, 
Ann.  Gas.  191flB,  189;  Barber  Asphalt  Pav. 
Co.  v.  City  of  Harrisburg,  64  Fed.  283,  12 
O.  C.  A.  100;  29  L.  K.  A.  401;  District  of 
Columbia  v.  Lyon,  161  U.  S.  20O,  16  Sup.  Ct. 
450,  40  L.  Ed.  670;  Portland  Lumber  Co.  v. 
City  of  Bast  Portland,  18  Or.  21,  22  Pac. 
543,  6  L,  R.  A  290:  United  States  v.  Ft 
Scott,  90  U.  S.  152,  52  L.  Ed.  348 ;  Heller  v. 
Garden  City,  58  Kan.  236,  48  Pac.  841; 
Board  of  Education  t.  Hunter,  48  Utah,  373, 
169  Pac.  1021;  State  v.  Eldredge,  27  Utah, 
477,  76  Pac.  339. 

The  cases  speak  for  themsdves,  and  this 
opinion  would  not  be  strengthened  by  our  at- 
tempting an  elaborate  review.  * 

From  the  showing  made  by  the  admitted 
facts,  plalntlfT,  as  a  taxpayer  of  the  dty, 
would  hare  little  or  nothing  to  gain  even  it 


we  were  permitted  to  consider  Hie  case  from 
the  standpoint  of  what  would  be  least  bra- 
denaome  to  him.  It  18  admitted  that,  if  the 
agreement  with  the  county  is  forbidden  or  re* 
strained  and  the  improTement  la  not  made  as 
contouplated,  the  dty  will  be  compelled,  at 
Its  own  expoise,  to  constroct  the  bridge 
across  the  Jordan  rtrer  at  a  cost  of  nearly 
fll,odb,  and  make  iounedlate  temporary  re- 
paira  to  the  street  at  a  coat  €f  nearly  95,000, 
besides  the  annual  oost  of  sprinkling,  to  the 
ext«it  Dt  aereral  hundred  doUara.  niese 
sums  the  dty  haa  tlie  undoubted  right  to  ex- 
pend, and  It  la  admitted  tliat  It  will  repaid 
tbem  unless  the  agreemoit  with  the  conaty 
for  the  permanent  Impror^ent  is  permitted. 
It  is  a  simple  matter  of  addition  to  demon- 
strate that  these  sums  a^r^ate  approxi- 
mately the  same  amount  as  the  dty  will  have 
to  pay  for  the  permanent  improvement 
sought  by  this  action  to  be  restrained.  These 
condderations  have  no  logical  bearing  upon 
the  question  presented  here,  but  they  at  least 
serve  to  emphasize  the  fact  that  there  Is  no 
question  of  hardship  to  the  plaintiff  Involved. 

For  the  reasons  stated,  it  Is  ordered  that 
the  temporary  writ  be  quashed  and  a  per- 
manent writ  denied.  Defendant  to  recover 
costs. 

CORFMAN,  a  J.,  and  FBIGK,  WBBER, 
and  GIDEON,  J  J.,  concnr. 


TALIOTIB  T.  UTAH-APEX  inNING  Ca 
(No.  8299.) 

(Supreme  Court  of  Utah.   Oct.  10,  1919.) 

1.  TaiAL  «=>166— TasmcoirT  aaauHBD  nua 

ON  NOirSUTT. 
Testimony  for  plaintiff  must  be  assomed 
to  be  true  on  motion  for  nonsuit. 

2.  TBUX  «=>140(1)— iMPKACaUBKT  BT  8B0W- 
INQ  COmUDICTOBT  STATEmRTS. 

A  statement  signed  by  a  witness  and  con- 
taining statements  of  fact  inconsistent  with  hia 
testimony  is  competent  only  for  purpose  of  im- 
peachment, and  therefore  raises  a  question  of 
credibility  of  the  witness  for  Jury  and  not  the 
court  to  dedde. 

3.  Tbiaz*  ^139(1)  —  Nonsuit  ncpaopEa  zn 

FACE  or  SUSTAININO  TEariHONT. 
Court  properly  overruled  motion  for  non- 
suit where  plaintilTs  evidence  tended  to  prove 
his  can^e  of  action. 

4.  Trial  ^=»165— Plazntht  entitled  to  xk- 

nSENCKS  on  HOnON  TOE  N0N8DIT. 

On  motion  for  nonsuit,  court  must  give  to 
the  plaintiff  the  benefit  of  every  fair  and  rea- 
sonable faiference  thst  might  property  be  drawn 
from  the  evidence  by  the  Jury. 


^ssFor  otaer  cases  see  same  topic  and  KEY-NUUBER  In  all  Key-Nnmberad  Dlgasta  and  ladeset 
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OUT  WAOn  XHFBOm. 

Id  actioD  for  injaries  to  employ^,  instnic- 
tion  held  properly  refused,  in  that  by  singling 
out  certain  facta  which  the  evidence  tended  to 
prove  it  Invaded  provijice  of  jury. 

6.  Masteb  and  bebtaivt  «s»2919)  —  Mia- 

LEADING  IirSTRUCnOZr  on  BU  ZFBA.  ix>qui- 
TUB. 

In  an  employe's  action  for  injariea,  a  re- 
queated  instruction  that  no  negligence  la  to  be 
presumed  because  of  the  happening  of  the  ac- 
cident held  properly  refused  as  misleading,  in 
that  jury  might  have  misunderstood  the  term 
"accident"  to  refer  to  the  accident  with  all  at- 
tendant circumatances  described  by  tiie  wit- 
neaaea. 

7.  Tbui.  «s9266(2)— Kecubzit  or  nqiTBST 

nm  •ZNSTBGOIIOHS. 

If  It  was  the  contention  of  empl<ver,  being 
aned  for  injuries  to  employ^  from  broken  rung 
In  ladder,  that  question  of  whether  broken 
rung  rendered  ladder  onsafe,  was  for  jury, 
such  idea  should  have  been  embodied  !n  a 
proper  request. 

8.  Habtbr  and  seevant  «=s>270(12)— Adkis- 
BtBiijnnr  or  xraatxum  nv  aoixoh  sob  iirm- 
Bm. 

In  action  for  injuries  to  an  employ^  fronr 
a  looae  runs  in  a  ladder,  evidence  of  the  holat- 
ing  of  heavy  timbers  which  sometimes  swung 
againat  ladder  and  loosened  rungs  wtta  admissi- 
ble to  show  the  cause  of  the  defect  and  neces* 
si^  of  freqnent  Inspection  by  employer. 

9.  New  tbiak  «=»68  —  Yebdiot  PAif  abx.t 
AOAnrai  WBZOHT  or  btxdknci. 

Trial  judge  should  aet  aside  verdict  for  In- 
aufflciency  of  evidence  whenever  in  hia  judg- 
ment the  verdict  is  clearly  and  palpably  against 
the  weight  of  tiie  evidence,  but  generally  ought 
not,  in  view  of  Comp.  Laws  1007,  |  347S 
(Comp.  Laws  1917,  f  7208),  disturb  verdict  if 
in  his  opinion  there  is  substantial  evidence  to 
support  it,  since  to  so  do  would  be  to  invade 
province  of  Jnry.i 

IOl  Appeal  and  ebbob  «=»987(2)— Abtiew  or 

QUB8TI0NB  OF  FACT. 

By  constitutional  pro'ririon,  appeala  do  not 

lie  on  que'stioDs  of  fact  in  law  casea.a 

11.  Affkax  and  ebbob  «a>979(l)— IUview  or 
discbetion  zh  buuro  on  wmon  fob  nkw 

tbial. 

The  granting  or  denial  of  a  motion  for  new 
trial  founded  on  the  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  where  the  evidence 
ia  conflicting,  rests  in  the  sound  legal  discre- 
tion of  the  trial  judge,  and  bis  decision  will  uot 


iKelaon  v.  Bapfd  Transit  Co..  U  Utab,  IM,  37 
Pao.  268;  Farr  v.  Oriath,  9  Utah,  m,  S5  Pae.  C06. 

•Wblttaker  v.  Fergusoa,  16  Utah,  S40.  51  Pac  S80; 
Harris  T.  LauDdiT  Co..  39  UUh.  436,  117  Pac.  700, 
Aon.  Cas.  191SB,  B6;  Hill  v.  8.  P.  Co.,  23  Utab,  M. 
63  Pao.  814;  Hog^an  v.  CahooD,  31  Utab,  172,  87 
Pac.  164:  Nelson  v.  S.  P.  Co.,  16  UUh,  325,  4»  Pac. 
644;  Anderson  v.  Mining  Co.,  IS  Utah.  82,  49  Pae. 
116 ;  Connor  v.  Raddon,  U  Utah,  418,  N  Pao.  761. 


be  diatorbed  im  appeal  unlan  there  la  a  d«ai 
abase  of  diKretion.i 

12.  Appbaz.  and  ebbob  ^b1006(3)— Bstxbw 
or  buung  on  uotxon  fob  new  tbiax^ 
Appellate  court  wiU  examine  evidence  to 
ascertain  whether  there  la  a  substantial  con- 
flict or  whether  there  is  substantial '  evidence 
to  support  verdict,  and  If  there  is  a  substan- 
tial conflict  will  hold  that  lower  court  did  not 
abuse  its  discretion  in  refusing  new  trial,  but 
if  evidence  is  incredible  or  Inherently  improb- 
able or  inconsistent  with  natural  laws  as  to 
impel  conclusion  that  verdict  is  .result  of  mia* 
take,  prejudice,  or  pasaion,  court  will  hold  low- 
er court  ui  error  notwithstanding  some  conflict 
in  the  evidence.* 

18.  Master  and  sebvant  «=>280(25)— Notice 
or  defect  in  i.addeb  as  jurt  qitestion. 
In  action  for  Injuries  to  employ^  from  a 
loose  rung  In  a  ladder,  where  defense  waa  that 
employe  had  alipped  otf  a  aecure  rung  and  that 
empl<qrer  had  no  notice  of  the  defect,  held,  un- 
der the  evidence,  that  the  caae  waa  for  the  jury. 

14.  New  tbial  4Ba68  —  Insufticienot  of 

Evidence. 

In  action  for  injuries  to  employ^  from  loose 
rung  in  li^der  where  defense  waa  that  employ^ 
had  alipped  oGE  a  seeore  rang  and  that  employ- 
er had  no  notice  of  defective  rung,  court  did  not 
aboae  ita  diacretion  in  overroUnf  motion  for 
new  trial  because  of  inanffidency  of  evidence, 
where  evidence  was  conflicting  and  subject  to 
different  inferences  and  presented  a  ease  of 
the  credibility  of  vritnesses. 

Appeal  from  District  Court,  Salt  Lake 
Goanty;  B.  B.  Pwter,  Judge. 

Action^by  Dan  TaUotia  against  the  Utah- 
Apex.  Mining  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

King,  Straup,  Nibley  &  Leatberwood,  of 
Salt  Lake  City,  for  appellant 

Olson  ft  Lewis,  of  Salt  Lake  City,  for 
respondent. 

PRATT,  District  Jndg&  PlalntlCE  brought 
this  action  to  recover  damages  for  personal 
Injuries  sustained  by  him  <«  October  10, 
1916,  while  working  as  a  miner  for  the  de- 
fendant  in  its  mine  at  Bingham  Canyon,  Salt 
Lake  cotmty,  Utah. 

Among  other  facts,  plaintiff's  complaint  In 
substance  alleges  that  on  October  10,  1910, 


•  White  V.  Union  Pac  Ry.  Co.,  8  Utah,  66,  29  Pao. 
1030;  Nelson  v.  Rapid  Transit  Co.,  W  UUh.  196.  87 
Pac  208:  Anderson  v.  Ratlvar  Co..  35  Utah,  m, 
101  Pac.  S19 ;  Lanclno  t.  Smith  et  al.,  36  Utah,  462, 
IDS  Pac.  914. 

*  Railroad  Co,  T.  Board  of  Education,  32  Utah,  310. 
90  Pac.  G6S,  U  U  R.  A.  (N.  S.)  64S;  State  v.  Brown, 
86  Utah,  46,  102  Pao.  641,  24  L.  R.  A.  (N.  S.)  51[>; 
Cobb  Hartenstein,  4T  Utah.  174.  1S2  Pac.  421;  Rua- 
sell  V.  WatklDB,  49  Utah.  164  Pac.  867;  Newton 
T.  Railroad  Co.,  43  Utah,  23$,  134  Pac.  G71 ;  Chrla- 
tlatiBon  T.  Railroad,  35  UUh.  146,  89  Pac.  630.  20  L. 
R.  A.  (N.  B.)  25&.  IS  Ann.  Cas.  U59;  Trcmelllag  v. 
Soattaem  Pac  Co.  (Utab)  170  Pac  84;  Jenson  v. 
Railroad  Co.,  M  Utab,  iw,  US  Pac  1185. 
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tb0  defendant  liad  provided  as  a  means  of 
Ingreu  and  egress  to  and  from  tbe  working 
place  of  the  plaintiff  In  said  mine  a  certain 
manway  consisting  of  wooden  ladders  ex- 
tending vertically  between  two  levels  In  said 
mine  (the  1,300  and  1,200  foot  lev^)  of  a 
height  of  about  100  feet;  that  prior  to  and 
at  the  time  of  the  Injury  to  plaintiff  the  dfr 
fendant  negligently  and  carelessly  caused 
and  permitted  one  of  .the  steps  or  range  on 
■aid  ladderway  to  be  broken  or  loosened  so 
as  to  afford  no  support  for  plaintiff's  feet  at 
Uiat  point;  and  that  by  reason  of  the  said 
carelessness  and  ne^igence  of  tlie  defendant 
tbe  plaintiff,  wblle  descendti^  said  iadd^ 
way,  oa  or  about  tbe  10th  day  of  Octobeff 
191G,  fell  down  the  shaft  or  manway  in 
which  the  ladderway  was  constructed  a 
distance  ot  about  8S  feet,  and  was  there* 
by  greatly  and  permanently  Injured,  etc 
Defendant's  answer  denies  these  allegations 
of  tbe  complaint,  and  alleges  contributory 
negligence  and  assumption  of  risk  on  the 
part  (tf  tbe  plaintiff. 

^e  case  was  tried  to  a  Juiy  and  resulted 
in  a  To^ct  and  Judgin«it  tar  tbe  plaintiff 
upon  conflicting  evidence.  At  the  dose  of 
plaintiff's  case,  defendant  moved  for  a  non- 
suit, whidi  motion  was  overruled  by  the 
court  After  verdict  and  Judgment  for  the 
piaintlfft  defendant  moved  for  a  new  trial, 
which  moti<Hi  was  also  overruled  by  the 
court,  and  thereafter  In  due  time  defendant 
appealed. 

The  record  discloses  the  following  facta: 
Three  shifts  were  employed  in  defendant's 
mine,  each  consisting  of  drillmen,  tlmbermen, 
and  muckers,  and  each  shift  being  In  diarge 
of  a  shift  boss.  The  first  shift  went  to  work 
at  8  o'clock  in  the  morning,  was  relieved  at  4 
o'clock  in  the  afternoon  by  the  second  shift, 
and  the  second  shift  was  relieved  by  the 
third  at  midnight,  which  last  shift  work- 
ed until  8  o'clock  In  the  morning.  The 
change  of  shifts  was  effected  In  about  one- 
half  hour,  -so  that  the  second  shift,  on 
which  plaintiff  worked  at  the  time  of  his 
injury,  went  to  work  at  about  4  o*clo<^  In  the 
afternoon  and  quit  work  at  11:45  at  night, 
and  the  third  shift  b^an  work  about  12:15 
a.  m.  On  October  10,  1916,  and  for  several 
months  prior  thereto,  the  three  shifts,  in 
turns,  had  been  working  In  the  mine  on  the 
1,200-foot  level,  which  level  was  reached 
from  the  next  lower  level,  known  as  the 
1,300-foot  level,  by  means  of  the  ladder  In 
question.  This  ladder  consisted  of  two  by 
four  Inch  uprights,  on  which  were  nailed 
two  by  four  crossplecea,  or  rungs,  a  foot 
apart,  the  extremities  of  which  rested  In 
grooves  in  the  upright  sides  and  face  of  the 
ladder  cut  to  a  lopth  of  1^  Inches  and  of 
sufficient  width  to  receive  the  rungs.  There 
was  some  conflict  in  the  evidence  as  to  the 
size  of  tbe  nails  used  to  fasten  the  ends  of 
the  rungs  Into  the  grooves.  Tbe  ladder  was 


erected  In  sections,  end  to  end,  and  stood 
vertically  between  tbe  two  levels  to  a  hdght 
of  about  100  feet,  In  a  shaft  4  feet  eight  Inch* 
es  square.  In  going  to  and  returning  Ixom 
their  place  to  wwk  on  the  1,200-foot  levd. 
the  men  were  required  to  climb  up  and  down 
this  laddKT,  each  carrying  a  light  Heavy 
timbers  and  drills  were  hoisted  up  through 
the  same  shaft,  and  It  was  shown  that  the 
timbers  sometimes  swung  against  the  ladder 
and  loosened  the  rungs,  necessitating  repairs. 
Timbers  bad  been  so  hoisted  some  time  dur- 
ing the  afternoon  of  October  10th  wtiile 
plaintiffs  shift  was  working  on  die  1,200-foot 
leveL  It  was  shown  that  the  shift  boss  ordi- 
narily followed  his  men  in  ascending  Oie  lad* 
der  when  they  went  to  work  and  preceded 
them  in  deacending  it  when  tb^  quit  their 
work,  and  that  at  lunch  time  it  was  bte  cus* 
torn  to  descend  tbe  ladder  to  tbe  l,ItOO-foot 
!  level  and,  after  Innch,  return  to  tbe  place 
where  bis  men  were  working.  It  was  the 
shift  boss*  duty,  and  bis  ^ctlce,  to  order  a 
timberman  to  make  immediate  repairs  if  be 
found  anything  wrong  with  tbe  ladder.  It 
was  shown  that  the  shift  boss  of  the  shift 
to  whldk  plaintiff  belonged  descended  the 
ladder  a  tew  minutes  before  tbe  accident 
There  was  a  conflict  of  evidence  as  to  the 
condition  of  the  ladder  and,  if  defective,  as 
alleged  in  tbe  complaint,  as  to  bow  long  sndti 
dtf  ect  bad  existed,  as  hearing  vpoa  the  ques- 
tion of  whether  or  not  the  def^dant  had 
constructive  notice  of  it 

Plaintiff  testified  that  as  he  climbed  the 
ladd«r  on  the  afternoon  of  tbe  accident  be 
did  not  notice  any  loose  rungs,  but  that  on 
leaving  his  work  that  night  and  climbing 
down  the  ladder  he  stei^d  on  a  loose  rung 
about  13  feet  from  the  top,  felt  It  give  way, 
and  he  fell  to  the  bottom,  receiving  certain 
injuries  which  he  described. 

The  plaintiff  having  Introduced  Ms  evl- 
d^ce  tending  to  prove  his  cause  of  action 
as  alleged  (unless  It  was  not  shovra  that  de- 
fendant had  notice,  either  actual  or  construc- 
tive, of  the  defective  condition  of  the  ladder 
which  caused  plaintiff  to  fall),  the  defendant 
moved  for  nonsuit  and  contended  in  the  low- 
er court,  and  contends  here,  that  It  was  not 
shown  that  defendant  had  notice,  actual  or 
constructive,  of  the  defective  condition  of  the 
ladder.  The  court  overruled  the  motion,  and 
this  ruling  of  the  court  Is  assigned  as  error 
by  the  appellant 

[1-4]  Couusel  for  appellant  contend  that 
the  only  evidence  having  any  tendency  to 
prove  either  actual  or  constructive  Iinowledge 
on  the  part  of  the  defendant  of  any  defect 
in  the  ladder  was  given  by  Nick  Katrinas, 
a  fellow  workman  of  the  plaintiff,  who  testi- 
fied that  he  (Katrinas)  had  (^served  loc^ 
runga  In  the  ladder  for  three  or  four  days 
prior  to  the  accident  and  also  on  the  day  of 
the  accident.  But,  say  counsel,  this  witness 
was  8^-impeacbed  by  the  typewritten  state* 
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ment  which  he  admitted  having  signed  and 
which  he  made  to  the  defendant  company  in 
March,  1917,  concerning  the  accident.  In 
which  the  witness  said  that  the  ladder  was 
"in  good  condition  and  no  rungs  were  brok- 
en." This  statement  was  Introduced  as  Ex- 
hibit 1  on  cross-examination  of  the  witness, 
lie  testified  that  he  did  not  Imow  at  the 
time  of  signing  it  that  it  contained  such  a 
statement  of  fiict;  that  that  part  of  the  ex- 
hibit wherein  It  is  stated  that  the  ladder  was 
"In  good  condition  and  no  rungs  were  brok- 
en" had  not  been  read  to  him;  and  that  he 
could  not  read.  "It  was  untrue,"  said  the 
witness.  This  testimony  on  motion  for  non- 
suit must  be  assumed  to  be  true.  Exhibit 
1  was  not  competent  proof  of  the  facts  stat- 
ed in  it  and  was  not  and  could  not  be  used 
as  such.  It  was  competent  and  material 
for  the  purpose  of  impeachment  only.  It 
raised,  therefore,  merely  a  question  of  the 
credibility  of  the  witness,  a  question  for  the 
jury  to  decide  and  not  for  the  OQurt  As  the 
eridence  on  b^alf  of  the  plaintUT  tended  to 
prore  the  cause  of  action  alleged  by  blm,  and 
on  moti<m  for  nonsuit  the  trial  court  must 
gtre  to  the  plaintiff  the  benefit  of  every  fair 
and  reasonable  Inference  that  might  properly 
be  drawn  from  the  evidence  by  the  Jury,  the 
court  did  not  err  in  overruling  the  motion  for 
nonsuit 

Appellant  comidBlns  of  certain  parts  of  the 
conit*  a  charge  to  the  Jnry,  to  none  <it  which 
did  appellant  reserve  an  ezo^tfon  ezo^  to 
paragraph  7  of  the  choi^  trtildi  reada  as 

follows: 

"If  you  find  by  a  preponderance  of  the  evi- 
dence that  the  deCendant  neglected  to  exercise 
reasonable  care  and  diligence  to  maintain  said 
ladder  way  described  In  plaintiff*t  complalot, 
in  a  reasonab^  safe  condition,  and  that,  by 
reason  of  said  negligence  on  the  part  of  the 
defendant,  one  of  tbe  rungs  of  said  ladder,  at 
or  about  a  point  13  feet  from  the  top  thereof, 
became  so  loose  and  insecure  tbat  it  gave  way 
under  the  weight  of  the  plaintiff,  aa  be  step- 
ped on  it,  while  proceeding  to  descend  the  lad- 
der, on  or  about  October  10,  1916,  thereby 
causing  the  plaintiff  to  fall  down  the  manway, 
and  sustain  Injuries  as  alleged  in  the  complaint, 
your  verdict  diould  be  for  the  pl^tiff,  unless 
you  find,  by  a  preponderance  of  the  evidence, 
that  the  plaintiff  was  himself  guilty  of  negli- 
gence which  proximately  contributed  to  the  in- 
jury, or  unless  yon  find  tbat  the  plaintiff  as- 
sumed the  risk  arising  from  such  negligence 
of  tbe  defendant,  as  in  these  Instructions  ex- 
plained." * 

Read  and  considered  In  connection  with 
the  entire  chaige,  we  fall  to  find  prejudlcal 
error  In  this  instruction.  But  It  Is  contend- 
ed by  counsel  that  this  Instruction  and 
others  given  were  contrary  to  defendant's 
requests  Nos.  2  and  6,  which  the  court  re- 
fused to  give.  Those  requests,  refusal  to 
give  which  Is  assigned  as  error,  read  as  fol- 
lows: 
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No.  2.  "Ton  are  inatmcted  that  the  plahitiff 
has  not  made  out  a  case  by  merely  showing 
that  t^e  step  or  round  of  the  ladder  was  loose 
or  broken.  He  Is  required  to  further  shojr 
by  a  greater  weight  of  the  evidence  that  Uie 
defendant  or  Its  agents  and  officers  whose  duty 
it  was  to  examine  and  repair  the  ladder,  knew, 
or  in  tbe  exerdse  of  ordinary  care  could  have 
known  [of  such  condition],  for  a  sufficient 
length  ot  tinfe  prior  to  the  accident,  to  have 
repaired  tbe  defect  and  have  avoided  the  in- 
jnry." 

No.  6.  "Ton  ore  farther  Instructed  that  no 
negligence  is  to  be  presumed  or  Inferred  agidnst 
the  defendant  becense  ot  the  happening  of  the 
accident,  nor  because  the  plaintiff  tell  from 
the  ladder,  nor  are  yon  to  presume  or  iuUr 
any  ne^igence  on  the  part  of  the  defendant 
merely  because  a  round  was  loose  or  broken, 
or  because  it  gave  tfay  as  the  plaintiff  stepped 
upon  it,  if  you  should  believe  that  there  was 
any  round  loose  or  broken,  or  that  It  gave 
way." 

Request  No.  2  Is,  however.  In  snbstance 
contained  In  the  court's  instmctlon  No.  18, 
whereby  tbe  conrt  charged  tbe  jury  aa  fol- 
lows: 

"It  you  find  from  the  evidence  tbat  the  de- 
fendant kneWj  or  by  the  exercise  of  reasonable 
care  ought  to  have  known,  that  the  rung  of  the 
ladder  in  question  was  loose  and  insecure,  if 
you  believe  that  it  was  loose  and  insecure,  and 
if  sufficient  time  had  elapsed  after  sudt  knowl- 
edge, or  after  defendant,  by  the  exercise  of  rea- 
sonable care,  ought  to  have  had  such  knowl- 
edge, in  which  to  make  necessary  repairs,  and 
if  tfien  the  defendant  did  not  repair  the  ladder 
and  make  it  secure,  and  tbe  plahitiff  was  Injur- 
ed by  reason  of  such  failure,  then  the  defend- 
ant was  guilty  ot  negligence." 

[B,  •]  Beqneat  No.  6  was  properly  refused 
by  the  court  It  Is  open  to  tbe  objection 
that  it  singles  oat  of  a  mass  of  facts  and  dr- 
cumstancee,  wbitb.  the  evidence  tended  to 
prove  and  which  tbe  jury  had  a  right  to  con- 
sider, certain  facta,  minimises  their  force  and 
effect,  and  Invades  the  province  of  tbe  jury 
as  to  the  Inferences  to  he  drawn  ther^rom 
in  cranectlon  with  all  of  the  facts  and  cir* 
cumstances  as  shown  l^.the  evidence.  The 
request  as  firamed  was  Ukely  to  mislead  the 
jury,  as  the  term  "the  accident"  appearing  in 
the  request  might  have  been  understood  by 
the  Jury  to  mean  the  accident  with  all  tbe 
circumstances  attending  It,  as  described  by 
witnesses,  for  the  term  "accident"  Is  com- 
monly used  in  that  sense. 

[7]  But  It  Is  urged  by  counsel  that  "It  was 
not  for  the  court  but  for  the  jury  to  say 
whether  a  loose  or  broken  rung  in  the  ladder 
rendered  It  unsafe  or  dangerous."  If  such 
was  counsel's  contention  and  the  purpose  of 
request  No.  6,  that  idea  should  have  been  em- 
bodied In  a  proper  request  No  such  re- 
quest is  contained  in  the  record.  It  Is  quite 
evident  from  the  record,  particularly  from 
defendant's  requests,  that  the  part  of  request 
No.  6  reading  as  followa:  "Nor  are  yon  to 
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presoiae  or  Inter  any  negllcenoe  on  the  part 
of  the  defendant  merely  becauae  a  roond  waa 
loose  or  broken" — was  submitted  on  tbe  tbe> 
ory  of  counsel  that  there  could  be  no  re- 
covery by  the  plaintiff  for  an  Injury  caused 
thereby  unless  defendant  bad  knowledge  of 
the  defect  or  with  ordinary  care  and  dili- 
gence could  hare  known  of  It  in  time  to  re- 
pair tbe  ladder  and  prevent  the  Injury. 

However  that  may  be,  reasonable  minds 
could  not  well  differ  as  to  the  conclusion  that 
the  loose  and  Insecure  rung  In  the  ladder,  If 
proven,  rendered  it  unsafe  and  dangerous.  In 
view  of  the  undisputed  evidence  as  to  the 
use  to  which  the  ladder  was  put,  the  number 
of  employes  using  It,  Its  vertical  length  of 
100  feet  In  a  dark  shaft,  the  necessity  of  car- 
rying a  light  while  ascending  or  descending 
tbe  ladder,  tbe  serious  injury,  perhaps  death, 
that  might  result  from  a  fall  from  it,  and 
the  fact,  which  the  Jury  must  have  found, 
that  while  the  plaintiff  was  descending  the 
ladder  he  stepped  upon  a  loose  and  insecure 
rung,  which  gave  way,  and  caosed  him  to 
fait  to  the  bottom  of  the  shaft,  without  fault 
on  his  part.  The  entire  absence  of  a  rung, 
since  the  rungs  were  only  a  foot  -apart,  would 
have'  been  less  of  a  menace,  snare,  or  delu- 
sioD,  as  a  workman  would  not  be  likely  to  In- 
trust his  weight  to  space  while  descending 
the  ladder. 

Appellant  complains  of  the  refusal  of  the 
trial  court  to  give  defendant's  reqneat  No.  11, 
which  reads  as  follows: 

"Ton  are  instructed  that  the  defendant,  as 
the  employer  of  the  plaintiff,  was  not  required 
to  furnish  him  an  abaolntely  safe  place  to 
work,  nor  was  the  defendant  an  insurer  of  the 
plaintiff  against  acddent  and  injury.  Tbe  de- 
fendant can  only  be  chargeable  with  negligence, 
and  can  be  held  liable  only  in  the  event  that  you 
find  that  the  defendant  was  guilty  of  negli- 
gence in  the  particulars  alleged  in  the  com- 
phliat." 

Having  diai^ced  the  jury  as  the  conrt  did 
respecting  the  relative  duties  of  tbe  master 
and  Uie  servant,  the  risks  assumed  by  the 
latter,  and  under  what  circumstances,  and 
what  circumstances  only,  the  plaintiff  could 
recover,  it  was  not  prejudicial  error  for  the 
court  to  refuse  to  give  this  request.  In  onr 
opinion  the  Issues  of  fact  and  the  respective 
theories  of  counsel  for  the  parties  were  fully 
and  fairly  covered  by  the  court's  charge  In 
Its  entirety,  and  the  trial  court  did  not  err 
in  the  particulars  assigned  by  appellant. 

Tbe  next  assignment  of  error  upon  which 
appellant  relies  relates  to  the  admission  of 
certain  testimony.  During  the  progress  of 
the  trial  the  plaintiff  waa  permitted  to  show 
that  it  was  the  dally  practice  of  the  defend- 
ant company  to  hoist  heavy  timbers  up  the 
manway  in  question,  and  that  sometimes  said 
timbers  swung  ngolnst  the  rungs  of  the  lad- 
der and  loosened  them.  Defendant  objected 
to  this  testimony  on  the  ground  that  it  was 


Immaterial  and  not  within  the  issues,  which 
objection  was  overruled  and  an  exceptitm 
taken.  Later,  on  direct  examination,  the 
same  witness  testified,  without  (Ejection, 
that  during  the  shift  on  which  plaintiff  was 
working  on  the  day  of  his  injury  timbers 
were  hoisted  In  the  manway.  There  was 
other  testimony  'tending  to  show  tbe  same 
facts. 

tt]  In  our  (pinion  the  testimony  to  which 
objecti<m  waa  made,  especially  in  view  of 
the  fact  that'll  was  shown  that  timbers  were 
hoisted  in  the  manway  during  the  shift  on 
which  plaintiff  had  been  working  when  he 
was  Ihjured,  waa  admissible  as  tending  to 
show  the  cause  of  tike  loose  rung  and  also 
tbe  necessity  of  ft«quent  Inspection  of  the 
ladder  by  the  defendant  The  jury  was  in- 
structed by  the  court  that  tdalntilTs  recov- 
ery, if  any,  must  be  based  upon  the  negli- 
gence charged  In  plaintiff's  complaint  and  no 
other;  so  that  in  effect  this  testimony  waa 
properly  limited  to  the  purposes  for  whidi 
It  could  be  considered. 

Lastly,  counsel  for  aroellant  ctmtrad  that 
the  lower  court  erred  in  overruling  defend- 
ant's motion  for  new  trial.  In  the  language 
of  counsel.  It  is  affirmed  that  the  trial  conrt 
"ought  to  have  granted  a  new  trial  because 
the  verdict  was  manifestly  against  tbe  dear 
weight  of  the  evidence,  and  that  this  Is  so 
palpable  as  to  Indicate  that  the  jury  either 
misconceived  or  mistook  the  charge  or  the 
evldaice,  or  abnsed  their  trust,  and  that  the 
learned  court  below  for  this  reason  abased 
its  discretion  in  not  setting  aside  the  verdict 
and  in  not  granting  a  new  trial." 

It  will  be  perceived  that  counsel  for  appel- 
lant do  not  contend  that  there  was  no  evi- 
dence to  support  the  verdict,  but  that  the 
verdict  Is  so  palpably  against  the  clear 
weight,  ist  the  evidence  as  to  In^cate  that 
the  trial  court  abused  Its  discretion  In  re- 
fusing to  grant  a  new  trial.  In  other  words, 
we  are  asked  to  review  tbe  weight  of  tbe  evi- 
dence. 

II]  It  IB  undoubtedly  true,  as  counsel  for 
aM>ellant  cmtoid,  that  Uie  trial  judge  may 
and  should,  set  aside  a  verdict  for  Insuffl- 
cientT  of  the  evidence  and  grant  a  new  trial, 
whenever  In  his  judgment  the  verdict  Is 
clearly  and  palpably  against  the  w^ght  of 
tbe  evidence.  Not  to  do  so  would  be  an 
abuse  of  his  discretion^  Ann.  Caa.  1912D, 
1226,  note;  Gate  City  Nat  Bank.  v.  Boyer, 
161  Mo.  Aptf.  143,  142  S.  W.  487;  Nelson  v. 
Rapid  Transit  Co.,  10  Utah,  106,  37  Pac.  26S ; 
Farr  v.  Griffith,  9  Utah,  416,  35  Pat  50C. 

But  the  trial  judge  ought  not  as  a  general 
rule  to  disturb  the  verdict  if  in  his  opinion 
there  Is  substantial  evidence  to  support  It. 
To  set  aside  the  verdict  in  such  case  would 
be  to  Invade  the  province  of  the  jury.  In 
whom  Is  vested  the  power  to  decide  all  ques- 
tions of  fact  and  to  whom  all  evidence  there- 
on is  to  be  addressed.   Comp.  Laws  Utah, 
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1907,  g  3478 ;  Gomp.  Laws  Utah.  1917.  S  7208. 
See  20  R.  a  L.  277,  where  the  role  l8  stated 
as  follows:  ' 

"As  the  Jurr  li  th«  uclnriTe  judse  of  the 

evidence,  it  must  In  reason  be  ezdnsiTe 
judge  of  vbat  conatitntei  the  preponderance  of 
the  eridence,  and,  when  that  Judgment  is  reach- 
ed upon  evidence  sufficient  to  support  a  rerdict, 
it  should  not  be  disturbed  bj  the  court." 

Mr,  Justice  Brewer,  In  Hallway  Co.  t. 
Ku&kel,  17  Kan.  14S,  said: 

"We  do  not  mean  that  he  [the  trial  jadse]  is 
to  substitute  his  own  judgment  in  all  cases 
for  the  judgment  of  the  jurr,  for  it  is  their 
province  to  settle  questions  of  fact;  and  when 
the  evidence  is  nearly  balanced,  or  Is  such 
that  different  minds  would  oatarally  and  fairly 
come  to  different  conclusions  thereon,  he  has 
no  right  to  disturb  the  findings  of  the  jury,  al- 
though his  own  judgment  might  incline  bim 
the  other  way.  In  other  words,  the  finding 
of  the  jury  is  to  be  upheld  by  him  aa  against 
any  mere  doubts  of  Its  correctness.  But  when 
hts  judgment  teUs  him  that  it  is  wrong,  that 
whether  from  mistake  or  prejudice,  or  other 
cause,  the  jury  have  erred,  and  found  against 
the  fair  preponderance  of  the  evidence,  then 
no  duty  is  more  Imperative  than  that  of  set- 
ting aside  the  verdict,  and  remandSng  the 
question  to  anotiier  jnry." 

See,  also.  20       O.  U  274,  notes  9,  10, 
and  11. 

The  proper  exercise  of  the  trial  court's 
power  to  set  aside  a  verdict  and  grant  a  new 
trial  has  never  been  regarded  as  an  Invasion 
of  the  jury's  function  to  decide  the  facts.  If 
a  new  trial  be  granted,  the  trial  court  does 
not  thereby  ctedde  a  qaestlon  of  fact  except 
only  as  it  may  be  Incidentally  Involved  In 
Its  ruling  as  a  matter  of  law  that  there  is  a 
legal  Insufficiency  of  the  evidence  to  Justify 
the  verdict  rendered.  In  sudh  case  the  qnes- 
tlona  of  fact  are  sabmltted  to  another  Jury 
for  decision  under  proper  instructions  as  to 
the  law  of  the  case. 

While  the  trial  court  may,  as  we  have  seen, 
review  the  evidence,  consider  ita  weight  and 
the  credibility  of  wttne98es,  and  grant  a 
new  trial,  If  satisfied  that  there  is  a  marked 
and  clear  preponderance  of  the  evidence 
against  the  verdict,  it  Is  quite  generally  held 
that  an  appellate  court  has  no  aucb  discre- 
tion. 

[10]  One  of  the  obvious  reasons  ther^or  Is 
that  the  appellate  court,  limited  to  the  ex- 
amination of  the  record  merely,  has  not  the 
advantage  that  the  trial  Judge  has  to  Judge 
snch  matters,  having,  as  he  does,  the  wit- 
nesses before  Mm  and  being  glvoi  the  oppor- 
tunity to  see  the  witnesses,  hear  th^r  testl* 
mony,  and  observe  fbAr  demeanor  while  te» 
tlfying.  This  is  applicable  allk^  to  ^nlty 
cases  as  well  as  law  cases.  Wilcox  v.  Bhode 
Island  C(>.,  29  R.  I.  292,  70  AtL  918 ;  Nelson 
v.  Rapid  Transit  Co.,  10  Utah,  193,  37  Pac. 
268:  McOomlck  v.  ftCangnm  et  al.,  20  Utah, 
17,  67  Pac  428;  Bndress  t.  Shove,  110  Wis. 
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141,  85  N.  W.  651.  To  which  we  may  add 
that,  by  constitutional  provision  of  this  state, 
appeals  do  not  lie  on  questions  of  fact  in 
law  cases.  Whlttaker  v.  Ferguson,  16  Utah, 
240,  61  Pa&  980 :  HarrU  v.  Laundry  Co.,  89 
Utah,  430,  117  Pac.  700,  Ann.  Cas.  1913E,  96; 
Hill  V.  S.  P.  Co.,  23  Utah,  94,  63  Pac.  814; 
Hoggan  V.  Cahoon,  31  Utah,  172,  87  Pac.  164 ; 
Nelson  v.  a  P.  Co.,  15  Utah,  325.  40  Pac.  644; 
Anderson  t.  Mining  Co.,  16  Utah,  22,  49  Pac 
126;  Connor  T.  Raddon,  16  Utah,  418, 62  Pac. 
764. 

But  as  the  right  or  power  to  review  and 
decide  controverted  questions  of  fact  on  ap- 
peal In  law  cases  did  not  exist  prior  to  state- 
hood and  did  exist,  as  now  by  constitutional 
provision.  In  equity  cases,  the  constitutional 
restriction  of  appeals  In  law  cases  to  the  re- 
view of  questions  of  law  alone  was  probably 
Intended  to  preserve  this  distinction  without 
material  change. 

[11]  The  granting  or  denial  of  a  motion 
for  new  trial  founded  on  the  iDSuffldenc?  of 
the  evidence  to  Justify  the  verdict,  where  the 
evidence  Is  conflicting,  rests  in  the  sound 
legal  discretion  of  the  trial  Judge,  and  the 
question  directly  Involved  on  appeal  is  wheth- 
er or  not  that  discretion  has  been  Improp- 
erly exercised  or  abtised.  As  said  in  the  case 
of  Harrison  v.  Sutter  St  R.  Ca,  116  Cal.  161, 
47  Pac  1020: 

"That  the  grantins  of  a  new  trial  Is  a  thhig 
resting  so  largely  in  the  discretion  of  the  trial 
court  that  Its  action  in  that  regard  will  not  be 
disturbed  except  upon  the  disclosure  of  a  man- 
ifest and  uomistakable  abuse  baa  become  ax- 
iomatic and  requires  no  citation  of  authority 
in  its  support." 

And  In  White  v.  Union  Pacific  Railway  Co., 
8  Utah.  66,  29  Pac.  1030: 

"The  rule  is,  when  a  motion  is  made  for  a 
new  trial  because  of  the  insufficiency  of  the 
evidence  and  the  testimony  Is  conflicting,  the 
granting  or  refusing  a  new  trial  Is  largely  in 
the  discretion  of  the  trial  court,  and  its  act 
wUl  not  be  overruled  unless  there  Is  a  clear 
abuse  of  diseretion." 

See,  also,  Ndson  v.  Rapid  Transit  Ca,  su* 
pra ;  Anderson  v.  Railway  Co.,  86  Utah,  509, 
101  Pac.  679;  l^ndno  v.  filmlth  et  al..  86 
Utah,  462,  106  Pac.  914. 

[121  This  court  has  repeatedly  held  that 
the  discretion  of  the  trial  court,  exercised  In 
granting  or  refusing  to  grant  a  motion  for 
new  trial,  based  on  the  Insufficiency  of  the 
evidence  to  Justify  the  verdict,  cannot  be  In- 
terfered with  when,  upon  examination  of  the 
evidence  as  disclosed  by  the  record,  it  is  ap- 
parent that  there  is  a  substantial  conflict 
of  evidence  as  to  material  issues  of  fact  In 
the  case  relative  to  which  the  insufficiency 
Is  alleged.  In  such  a  case  ttUs  court  must 
hold  as  a  matter  of  law  that  no  abuse  of 
discretion  Is  shown.  (Cases  supra.)  We 
must  of  necessity,  however,  in  every  such 
ease  examine  the  record  of  the  evidence  for 
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the  purpose  of  determining  whether  or  not 
there  is  a  sabstantial  conflict  or  wbethor  or 
not,  as  In  the  Inatant  case,  there  Is  subatan- 
tial  evidence  to  support  the  verdict 

As  said  In  Railroad  Go.  v.  Board  of  Eda- 
catlon,  82  Utah,  at  page  810,  90  Pac.  at  pag« 
S06, 11  L.  B.  A.  (X.  8^  646: 

*'If  there  is  no  substantial  evidence  In  sup- 
port of  any  one  or  more  of  the  material  ele- 
ments upon  which  the  verdict  and  judgment 
rests,  then  it  becomes  merely  a  question  of  law 
for  this  court  to  determine,  imd  we  cannot 
shirk  the  responsibility  of  looking  into  the  evi- 
dence to  ascertain  whether  there  is  any  snb- 
stantial  evidence  In  support  of  all  the  essen- 
tial facts  necessary  to  support  the  judgment 
by  simply  assuming  that  bH  questions  of  fact 
are  tor  the  jury  and  tiie  triid  court  to  pass  up- 
on." 

See,  also,  State  v.  Brown,  36  Utah,  46,  102 
Pac.  641,  24  L.  R.  A.  (N.  8.)  B45 ;  Cobb  v. 
Hartenstein,  47  Utah,  174.  198,  162  Pac  424; 
RQsseU  r.  Watklna,  49  Utah.  698,  164  Pac. 
867. 

If  It  should  appear  that  the  evidence  on 
vrhich  the  verdict  Is  based  Is  bo  incredible 
or  Inherently  improbable  or  so  Inconsistent 
with  or  contrary  to  natural  laws  or  physical 
facts,  as  to  Impel  but  the  one  conclusion  that 
tiki  verdict  Is  the  result  of  mistake,  prej- 
udice, or  passion,  we  might  then  very  proi>- 
erly  say  that  the  verdict  is  not  supported  by 
substantial  evidence,  or  that  there  Is  not  a 
substantial  conflict  of  evidence,  and  there- 
fore the  lower  court  abused  its  discretion  or 
erred  In  refusing  to  grant  the  new  trial.  In 
such  a  case  we  look  Into  the  evidence,  ex- 
amine Its  legal  effect,  and  opposing  logical 
tendencies,  if  any,  not  for  the  purpose  of  de- 
ciding the  facts,  as  we  may  do  In  equity  cas- 
es, bat  to  determine  whether  or  not  the  trial 
court  erred  in  Its  application  of  Sxed  legal 
principles.  Our  power  or  authority  to  do  so 
must,  of  course,  be  exercised  cautiously ;  but 
the  fiict  tliat  an  incantiouB  exercise  of  such 
power  may  transcend  our  constitutional  au- 
thority In  cases  at  law  to  hear  and  determine 
questions  of  law  only  Is  not  Inconsistent  with 
Its  existence.  A  question  of  law  is  i^ever  an 
abstract  question.  It  arises  only  with  re- 
spect to  ascertained  facts  or  their  logical  and 
legal  tendencies  as  matter  of  proof.  The  in- 
quiry then  Is:  What  are  the  facts?  And, 
secondly,  what  Is  the  legal  principle  appli- 
cable thereto?  If  the  evidence,  taken  as  a 
whole,  be  reasonably  susceptible  of  opposite 
conclusions  as  to  the  existence  or  nonexist- 
ence of  an  ultimate  fact,  depending  upon  In- 
ferences to  be  drawn  therefrom,  or  the 
weight  to  be  given  to  the  testimony  of  this  or 
that  witness,  or  set  of  witnesses,  we  must 
conclusively  presume  the  fact  to  be  such  as 
will  support  tlie  rnllng  whidi  we  are  called 
upon  to  review ;  but  if,  after  giving  due  con- 
sideration to  the  fact  that  the  trial  Judge  Is 
better  able  to  weigh  conflicting  evidence,  the 
evidance  be  such  nevertheless  as  to  Impel 


but  one  reasonable  conclusion,  and  that  as  to 
a  fact  adverse  to  the  ruling.  It  would  be  our 
duty  as  an  appellate  court  to  so  declare,  not- 
withstanding there  might  be  some  conflict  In 
the  evidence. 

In  Stafford  v.  Adams,  113  Mow  App.  717.  88 
8.  W.  1180,  the  oonrt  said: 

"It  is  the  duty  of  courts  to  determine  what 
Mustitutes  substantial  evidence,  and  the  busi- 
ness of  the  triors  of  fact  to  settle  conflicts 
therein," 

And  the  same  court.  In  Brockman  Commls- 
tAou  Co.  V.  ABion.  140  Ma  App.  807,  ISO  S. 
W.  116^  said: 

"While  appellate  courts  uniformly  adhere  to 
the  rule  that  the  credibility  of  witnesses  and 
the  weight  to  be  civen  their  testimony  are  is- 
sues of  fact  and  not  of  lew,  the  rule  baa  never 
been  carried  to  the  length  of  requiring  fwurts 
to  accord  probative  value  to  testimony  that  is 
so  pal{>ably  false  or  absurd  that  no  reasonable 
mind  would  give  it  any  credence.  It  Is  witbin 
the  province  of  the  court  to  ascertain  whether 
or  not  testimony  has  any  evidentiary  strength, 
and.  if  it  is  found  to  be  impotent,  to  east  it 
aside  as  tho  it  had  not  been  given." 

In  the  case  of  Toledo,  fit  Lu  &  W.  R.  Co.  v. 
Howe,  191  Fed.  776,  at  page  782, 112  a  C.  A. 
262,  at  page  268,  "substantial  evidence  la  de- 
fined with  refootoe  to  the  facts  of  ttut  case 
as  follows: 

"It  must  be,  as  said  Judge  Severens,  ^some- 
thing of  substance  and  relevant  conseqaence, 
and  not  vague,  uncertain,  or  irrelevant  matter 
not  carrying  the  quality  of  "proof*  or  having 
fitness  to  induce  conviction.'  ** 

And  again,  at  page  785,  of  101  Fed,  at 
page  271  of  112  O.  C  A.: 

"If  the  drcnmstances  are  sach  tiiat  it  can  be 
said  fair-minded  men  might  not  agree  as  to 
the  coDclndonB  to  be  drawn,  lie  cam  mnst  be 
submitted  to  the  jury." 

In  Newton  t.  Railroad  Co.,  43  Ctah,  at 
page  220,  184  Pac.  at  pe«e  671,  tUs  conrt 
said: 

"If  it  Is  clear  that  the  injured  person  failed 

to  exercise  ordinary  care,  the  qnestion  is  one 
of  law;  but,  if  tbe  circnmstancea  are  such  as 
to  leave  tbat  question  shrouded  in  doubt  to 
tbe  extent  tbat  different  minds  may  fairly  and 
honestly  arrive  at  different  condusiona,  then  it 
ia  a  question  of  act" 

As  ai«>lled  to  particular  circumstances  of 
the  case,  the  following  statement,  tearing 
upon  the  substantial  evidence  rule,  is  ap- 
proved by  this  court  In  the  case  of  Ohristen- 
sen  V.  Railroad,  35  Utah  at  page  146,  99  Pac. 
at  page  680,  20  U  R.  A.  (N.  S.)  265,  18  Ann. 
Gas.  1169: 

"^Vhere  the  evidence  of  negligence  is  entirely 
inferential  and  the  testimony  for  the  defendant 
is  clear  and  undisputed  to  the  effect  that  there 
was  no  negligence,  the  plaintiff's  case  Is  over- 
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come  as  a.  matter  of  law,  and  it  becomea  the 
duty  of  the  judge  to  take  the  caae  from  the 
iury." 

The  Bame  doctrine  was  conaldered  In  the 
case  of  Tremelltng  t.  So.  Pac.  Co.  (Utab)  170 
Pac,  at  page  84,  In  the  following  language: 

"It  must  not  be  aaaomed,  however,  that  the 
rale  thus  stated  can  be  given  general  applica- 
tion. Indeed,  the  role  can  rarely  be  applied, 
itince  the  evidence  generally  is  roch  that  it  ia 
the  ezdnaive  province  of  the  jnry  to  draw  the 
inferences  therefrom." 

The  f(dlowlng  cases  illnstrate  the  princi- 
ple tliat  tile  ai^idlate  court,  will  disregard 
evidence  whldi  is  contrary  to  natural  laws, 
jAyidcal  facta,  or  scientlflc  principles:  Note 
to  Fleming  t.  Nortbern  Tissue  Paper  Co. 
(Wis.)  15  U  R.  A.  (N.  SO  TOl;  McCartliy  v. 
Bangor  ft  Aroostoolc  Cat  112  Me.  1,  00  Atl. 
490,  li.  B.  A.  1915B,  140,  and  note;  Russell 
T.  WatlElns  supra. 

In  Jensen  t.  Railroad  Go.,  44  Ctali,  100, 138 
Pac.  1185,  in  wbidi  case  !t  was  urged  that 
the  trial  court  had  erred  in  refusing  to  grant 
a  new  trial  on  the  alleged  ground  that  the 
verdict  was  excessive  and  waa  rend^d  un- 
der the  influence  of  passion  and  prejudice,  it 
was  said: 

"Whether  a  new  trial  ahould  or  should  not  be 
granted  on  this  ground,  of  necessity,  must 
la^:el7  rest  witliin  the  aonnd  discretion  of  the 
trial  court  Still  that  court,  bi  such  particular, 
is  not  supreme  or  beyond  reach.  Its  action 
may  nevertheless  be  inquired  into  and  reviewed 
on  an  alleged  abuse  of  discretion,  or  a  ca- 
pricious or  arbitrary  exercise  of  power  in  such 
respect.  Sncfa  a  review  is  not  a  review  of  a 
question  of  fact,  but  of  law.  *  *  •  Our  pow- 
er to  correct  a  plain  abuse  of  discretion  or 
undo  a  mere  capricious  or  arbitrary  exerdse 
of  power  cannot  be  donbted." 

What  are  the  facts  which  appellant  con- 
tends clearly  demonstrate  that  the  lower  court 
abused  its  discretion  In  denying  the  motion 
for  a  new  trial?  Are  they  of  such  a  nature 
that  we  may  say  as  a  matter  of  law  that  the 
verdict  is  not  supported  by  substantial  evi- 
dence? 

While  the  evidence  on  the  part  of  the  de- 
fendant, consisting  of  the  testimony  of  seven 
witnesses,  tended  strong  to  prove  that  the 
ladder  In  question  was  in  sound  condition  at 
the  time  of  tlie  accident,  which  occurred 
about  11:45  at  night,  when  the  workmen  of 
the  second  shift  were  leaving  their  work  and 
the  third  shift  was  pr^aring  to  come  on,  and 
that  the  plaintUTs  foot  probably  slipped  off 
a  secure  rung  as  he  was  descending  tiie  lad- 
der, It  was  not  conclusive.  Not  only  the  tes- 
timony of  the  plaintiff,  but  the  testimony  of 
three  other  witnesses  produced  in  his  iKhalf, 
equally  positive  and  more  direct,  tended  to 
prove  that  plaintiffs  fall  and  consequent 
Injury  was  caused  by  a  loose  rung  whitdi 
gave  Way  as  plaintiff  stepped  upon  it  Bea- 
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sonably  certain  it  Is  that  If  the  rung  gave 
way  as  plaintiff  stepped  upon  it,  and  caused 
him  to  fall,  as  he  teetlfled,  the  rung  was 
loose  and  insecure  at  that  time. 

l^e  testimony  on  the  part  of  the  defendant 
concerning  the  soundness  of  tbe  ladder  relat- 
ed to  a  time  before  and  after  the  accident, 
but  in  a  degree  of  remoteness  therefrom  that 
it  did  not  preclude  the  possibiUty  that  the 
defect  actually  existed  at  the  time  of  the  ac- 
cident, but  had  been  Immediately  thereafter 
repaired  by  somet}ody,  except  only  the  tes- 
timony glvm  by  the  shift  boss,  who  descend- 
ed the  ladder  at>out  five  minutes  before  the 
accident,  and  who  testified  that  then  "the 
ladder  was  all  right,  there  was  nothing  wrong 
with  It."  But  it  is  quite  apparent  even  from 
the  record  of  his  testimony  that  he  was  con- 
scious that  he  had  made  this  statement  of 
fact  rather  more  strongly  than  he  was  jus- 
tified in  doing,  because  he  added,  "everything 
waa — I  could  not  find  anything  loose  on  it, 
that  is,  I  didn't  notice  anything  the  matter 
with  the  ladder  at  all,"  clearly  Indicating  the 
probability  or  possibility  that  a  rung  may 
have  been  loose  which  he  failed  to  observe. 

On  the  other  hand,  besides  the  testimony 
of  the  plaintiff  as  to  tbe  condition  of  the  lad- 
der and  his  consequent  Injury,  one  of  his 
witnesses,  who,  it  was  shown,  descended  the 
ladder  immediately  iMfore  plaintiff  descend- 
ed It,  testified  in  substance  that  when  he 
reached  the  rung  in  question  he  felt  that  it 
was  loose  and  avoided  It  by  stepping  over 
it  to  the  next  rung  t>elow.  This  witness  was 
knodced  from  the  ladder  by  the  falling  body 
of  the  plaintiff  and  was  injured  at  tbe  same 
time.  Two  other  witnesses  for  the  plaintiff, 
who  descended  the  ladder  a  few  minutes  aft- 
er the  accident  and  were  the  last  to  leave 
the  1.200-foot  level,  each  testified  that  when 
he  descended  the  ladder  he  observed  that  the 
rung  in  question  was  missing,  and  one  of 
them  testified  to  the  finding  of  a  similar  rung 
at  the  bottffln  of  the  shaft,  near  the  ladder, . 
which  be  picked  up  but  left  in  the  place 
where  he  had  found  it  This  testimony  was 
also  corrolmrated  by  the  other  witness. 
Moreover,  the  conflict  In  the  evidence  as  to 
the  condition  of  the  ladder  at  the  time  of  the 
accident  would  have  been  largely  explained 
it,  as  a  matter  of  fact,  somebody  had  r^lac- 
ed  tbe  rung  of  the  ladder  during  the  interim 
of  about  80  minutes  between  the  changing  of 
shifts,  which  would  be  a  very  natural  thing 
to  do,  and  which  any  one  of  the  timbermen 
might  have  d<Hie  to  prevent  injury  to  the 
workmen  of  the  on-coming  shift 

[131  Therefore,  so  far  as  the  soundness  of 
the  ladder,  or  tbe  looseness  of  tbe  rung,  and 
the  resulting  Injury  to  plaintiff.  Is  concerned, 
there  was  a  substantial  conflict  of  evidence 
which  required  the  jury  to  weigh  the  con- 
flicting evidence  and  the  credibility  of  the 
witnesses  who  testified  thereto  and  determine 
the  question  of  fs^ct  thus  presented.  In  view 
of  the  verdict  of  tbe  Jury  and  tbe  trial  court's 
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ruling  on  motion  for  new  trial,  that  question 
of  foct  must  be  resolved  against  the  app^- 
Iqnt  and  In  favor,  of  the  trial'  court's  ruling. 

The  only  question  about  which  there  can  be 
any  serious  or  reasonable  controversy  is  as 
to  when  the  rung  became  loose  and  whether 
the  defendant  had  timely  notice  thereof, 
actual  or  constructive.  It  appeared  without 
contradiction  that  the  shift  boss  of  the  shift 
to  which  plaintiff  belonged  descended  the  lad- 
der about  five  minutes  before  the  accident 
occurred,  yrhen  the  worfemen  on  his  shift  had 
flnlshed  their  labor  and  wer^  about  to  de- 
scend the  ladder  to  the  1,300-foot  level.  If, 
therefore,  there  was  any  evidence  tending  to 
show  that  the  rung  was  loose  at  that  time, 
the  jury  would  have  been  Justified  in  finding 
that  the  shift  boss  either  observed  it  or,  in 
the  exercise  of  ordinary  care,  should  have 
discovered  It  and  caused  immediate  repair 
of  the  ladder  to  be  made.  If  the  jury  be- 
lieved the  testimony  of  the  witness  Eatrtnas, 
who  appellant  contends  was  Impeached,  to 
the  effect  that  he  had  noticed  loose  nings  in 
the  ladder  for  three  or  four  days  before  the 
accident  and  had  also  observed  a  loose  rung 
at  or  about  4  o'clock  in  the  afternoon  of  the 
day  of  the  accident,  when  he,  the  plaintiff, 
and  others.  Including  the  shift  boss,  ascended 
the  ladder  to  their  work,  then  the  question 
of  facts  as  to  whether  the  defendant  had  no- 
tice, actual  or  constructive,  of  sudi  condi- 
tion of  the  ladder,  must  also  be  reserved 
against  the  appellant,  for  It  cannot  In  mdi 
a  case  be  successfully  contraided  that  the  de- 
fendant did  not  have  at  least  ample  time  and 
opportunity  to  discover  and  repair  the  defect, 
especially  in  view  of  the  fact  that  the  shirt 
boss  followed  the  men  up  the  ladder  that  aft- 
ernoon and  was  the  first  man  to  descend  the 
ladder  when  the  men  quit  their  work  that 
night.  But  If  the  jnry  did  not  believe  this 
testimony  given  by  the  witness  Katrinas — 
and  It  must  be  conceded  that  there  is  grave 
doubt  as  to  Its  truth,  as  nMther  the  plaintiff 
nor  two  of  plaintiff's  witnesses  observed  any 
such  defects  at  that  time,  according  to  tiielr 
testimony — there  was  nevertheless  other  evi- 
dence from  which  the  Jury  could  have  found 
that  the  looseness  of  the  rung  had  been  caus- 
ed some  time  between  4  o'clock  that  after- 
noon and  the  cessation  of  their  work  that 
night,  and  during  the  progress  of  said  work, 
and  therefore  the  defendant,  through  its 
shift  boss,  hnd  timely  notice  thereof. 

It  was  shown  that  the  defendant  was  ac- 
customed to  use  the  manway  In  whlrrh  the 
ladder  was  constructed  for  the  purpose  of 
hoisting  heavy  timbers  from  the  1,300-foot 
level  to  the  1,200-foot  level,  and  that  such 
practice  sometimes  caused  those  timbers  to 
swing  against  the  ladder  and  loosen  its  mngs, 
necessitating  repairs,  and  that,  while  plaln- 
■  tiff  and  the  workmen  of  the  second  shift  were 
working  on  the  1,200-foot  level  on  the  day  of 
the  accident,  such  timbers  were  hoisted  in 


the  manway.  Since  there  was  no  evidraice 
of  any  other  cause,  it  was  for  the  jury  to  say 
whether  or  not  the  loose  rung  was  caused  by 
the  hoisting  of  such  timbers  during  that 
time.  We  cannot  say  that  they  were  not 
Justified  in  so  affirmatively  finding,  and.  If 
such  was  the  fact,  the  shift  boss,  who  pre- 
ceded the  men  in  descending  the  ladder  about 
five  minutes  before  the  addent,  had  oppor- 
tunity to  discover  it  and  cause  it  to  be  re- 
paired, or  at  least  the  jury  had  the  right  to 
so  find.  Since  the  shift  boss  was  charged 
with  the  duty  of  making  necessary  inspec- 
tions and  causing  necessary  repairs  to  be 
made,  the  knowledge  that  he  might  thus  have 
acquired  would  be  imputed  to  the  defendant, 
his  prlnclpaL 

[14]  While,  as  it  appears,  the  defendant 
had  the  preponderance  In  number  of  wit- 
nesses, it  does  not  necessarily  follow  that 
the  preponderance  of  the  weight  of  the  evi- 
dence was  on  the  side  of  defendant  or  that 
the  preponderance  of  the  weight  of  the  evi- 
dence waa  not  In  fftvor  of  the  plaintiff.  It 
was  a  case  of  the  credibility  of  witnesses, 
substantially  confilctlng  evidence  and  Infer- 
ences to  be  drawn  therefrom,  concerning 
which  fair-minded  men  might  reasonably  en- 
tertain different  conclusions.  Therefore,  as 
the  existence  of  the  defective  rung  and  de- 
fendant's knowledge  thereof  and  snfflclent  op- 
portunity to  remedy  It  are  the  only  findings 
of  the  Jury  which  appellant  contends  are  not 
Justified  by  the  evidence,  and  the  record  dis- 
closes no  substantial  error,  it  must  be  held 
as  a  matter  of  law  that  the  trial  court  did 
not  abuse  its  discretion  in  denying  appel- 
lant's motion  for  ikw  triaL  The  Judgmrait 
of  the  trial  court  is  thereCwe  affirmed,  with 
costs  to  the  reqwndMit 

CORFMAN.  G.  and  FRIOK,  QIDBON, 
and  TUUBHAN,  JJ..  ccmenr. 


ASPINWALL  T.  ASPIIWAIiL.    (No.  2235.) 

(Supreme  Court  of  Nevada.   OcL  9.  1916. 
Rehearing  Denied.) 

1.  DivoBCB  4=>91  —  CouFuanT  nrsumoiENT 

TO  SHOW  JUBISniCTION. 
Under  St  1916.  c.  28,  S  1*  providing  that  di- 
vorce may  be  obtained  by  complaint  to  the  court 
of  the  county  in  which  the  cause  therefor  ac- 
crued, or  in  which  defeo(]ant  shall  rende  or  be 
found,  or  in  which  plaintiff  rendea,  if  the  par- 
ties last  ct^abited  there,  or  In  which  plaintiff 
shall  have  resided  for  six  mmtiiB,  the  complaint 
of  a  husband,  not  alleging  bis  residence  in  the 
county,  but  merely  that  he  is  cow  therein,  does 
not  bring  bia  status  within  the  jnrisdiction  of  the 
court,  the  matrimonial  domicile  of  the  parties 
being  in  another  state,  and  the  marital  offenses 
complained  of  being  such  aa  might  have  been  de> 
tennined  by  the  courts  of  the  matrimonial  domi- 
cile, though  the  complaint  alleges  that  defend- 
ant can  he  found  in  and  is  a  resident  of  the 
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county ;  the  right  of  tbe  wife  to  acqobe  tnotit- 
er  domicile  Kparate  from  him,  where  their  unity 
ie  diBsotved,  not  availing  bim. 

2.  Divorce  ^s»^(1,  5)— Marital  status  tol- 

LOWa  DOUICILE  or  PASTIES. 
Ab  respects  jurisdiction  in  divorce  suits,  the 
marital  status  follows  the  marital  domicile,  and 
is  independent  of  the  corporeal  presence  of  either 
or  both  of  the  partaes. 

3.  DiVOBCE  «S»^(5)— GOCrBT  WITHOUT  JCHI8- 
DICTION  WHEBE  DOKIOIIJC  OF  PABTISS  18  IN 
ANOTBEB  STAIE. 

The  courts  of  a  state  are  without  jurisdic- 
tion of  the  subject-matter  of  an  action  for  di- 
vorce, where  nether  party  has  a  dmnlcile  with- 
in such  state. 

4.  Divorce  <e»91-^UBiSDiOTioif  or  action 

BT  NOHBESIDBNT  HOT  BASED  ON  BEBIDENOE 
or  wnX  IN  STAIB. 

Although  -St  1916,  c.  28,  empowers  tbe 
courts  to  grant  a  divorce  where  either  plaintiff 
or  defendant  has  a  domicile  within  the  state, 
yet  in  hii8band*B  anit  for  divone,  when  he 
does  not  aUege  his  own  domicile  in  state, 
his  allegation  of  wife's  residence  within  the 
state  is  insufficient,  in  the  absence  of  facts  en< 
titling  her  to  a  separate  domicile ;  *  her  domicile 
being  presumed  the  same  as  that  of  her  hus- 
band. 

Appeal  from  District  Court,  Washoe  Ck)iui- 
ty ;  Thomas  F.  Monn,  Jndga 

Actltm  by  Lloyd  Aqplnwall  against  Elisa- 
beth Roosa  Aspinwall.  From  an  orAer  dis- 
missing the  action,  pUintlfl  appeals.  Af- 
firmed. 

George  Sprlngmeyer,  of  Beno,  for  appel- 
lant 

Hoyt,  Gibbons  A  Froich,  of  Be&Oi  for  re- 
spondent. 

Brown  k  Belford,      UeaOf  amlcitt  carle 

McCAHRAN.  J.  This  was  an  action  In  di- 
vorce. The  complaint  In  the  action  set  forth: 

"That  the  defendant,  Elizabeth  Roosa  Aspin- 
wall, is  DOW  living  in  and  can  be  found  in  and 
is  a  bona  fide  resident  of  Washoe  county,  state 
of  Nevada,  and  that  plaintiff  is  now  in  said 
county ;  that  substantial  parts  of  this  cause  of 
action  accrued  in  said  Washoe  county,  state  of 
Nevada." 

Two  causes  of  action  are  set  up  in  the  com- 
plaint Id  furtherance  of  plaiatlfT's  prayer  for 
a  decree  of  divorce.  The  first  cause  of  ac- 
tion is  that  of  extreme  cruelty  resulting  in 
mental  anguish  to  the  plaintiff,  etc.  The  sec- 
ond cause  of  action  Is  that  of  adultery,  and 
the  complaint  In  that  respect  alleges,  on  Id- 
formation  and  belief,  acts  of  adultery  com- 
mitted by  defendant  In  the  town  of  Chat- 
bam,  Morris  couDty,  state  of  New  Jersey, 
and  In  the  city  of  New  York,  state  of  New 
York,  BDd  at  700  Wheeler  avenue.  Id  the  city 
of  ReDo,  state  of  Nevada,  and  elsewhere  Id 
the  county  of  Washoe,  state  of  Nevada. 


A  demurrer  to  the  complaint  was  Inter- 
posed by  defendant,  respondent  herein.  In 
which,  among  other  things,  tbe  demurrant 
asserted  the  want  of  Jarisdiction  of  tbe  dhi- 
trlct  court. 

The  matter  being  submitted  on  demurrer, 
tbe  same  was  sustained  by  tbe  court  for  want 
of  jurisdiction.  The  plaintiff,  appellant  here- 
in, declining  to  amend  his  complaint,  an  or- 
der was  entered  dismissing  tbe  action.  From 
this  order  appeal  is  prosecuted  to  this  court 

[1  ]  It  will  be  observed  that  the  complaint 
In  this  action  makes  no  pretense  at  asserting 
either  that  the  residence  of  the  plaintiff  ^/as 
within  this  state,  or  that  he  was  domiciled 
within  tbe  Jurisdiction  of  the  court  Tbe 
plaintiff  in  the  court  below,  appellant  btrein, 
sought  to  assert  tbe  Jurisdictional  preiequl- 
site  by  alleging  that  the  defendant,  KUz^beth 
Roosa  Aspinwall,  "la  now  living  In  and  can 
be  found  In  and  Is  a  bona  fide  resident  ct 
Washoe  county,  state  of  Nevada." 

Oar  statote  applicable  to  the  subject  reads 
as  follows: 

"Divorce  from  the  bonds  of  matrimony  oay 
be  obtained,  by  complaint  under  oath,  to  tbe 
district  court  of  the  county  in  which  the  (.ause 
therefor  shall  have  accrued,  or  in  which  the  de-  • 
fendant  shall  re^de  or  be  found,  or  in  which 
the  plaintiff  shall  reside,  if  the  latter  be  either 
the  county  in  which  the  parties  laat  cohabited, 
or  in  which  the  plaintiS  shall  have  resided  six 
months  before  stUt  be  broiwht,  for  the  fbllow- 
iog  causes.  •  •  • »     Stat  1915.  p.  26. 

The  appellant  In  this  case  relies  upon  tlie 
dedaion  of  this  court  In  the  case  of  Tlede- 
mann  v.  Tledemann,  86  Nev.  404,  137  Pac 
824.  In  that  case  tbe  wife,  Gertrude  EUeanor 
Ttedemann,  allied  In  her  complaint: 

"(1)  That  plain^ff  Is  a  resident  of  Oaraon 
city,  Ormaby  county,  state  of  Nevada. 

"(2)  That  plaintiff  Is  Informed  and  believes, 
and  upon  such  information  and  belief  alleges  the 
fact  to  be,  that  said  defendant  is  now  within, 
and  can  be  found  in  said  county  of  Ormsby,  and 
within  the  jnrisdictitHi  of  this  court" 

The  distinction  between  the  allegations  of 
residence  contained  In  tbe  complaint  In  the 
TledemaDD  Case  and  those 'fouod  Id  the  com- 
plaint in  the  case  at  bar  must  not  be  lost 
sight  of  Id  arriving  at'  a  correct  application 
of  tbe  law  of  the  case.  Id  the  matter  at 
bar  the  husbaDd,  Lloyd  Aspinwall,  files  his 
complalDt.  making  no  allegation  or  even  at- 
tempted allegation  of  residence  within  this 
state  or  within  the  jurisdiction  of  the  district 
court.  In  this  res]>ect  tbe  only  averment  In 
the  complaint  is  "that  plaintiCt  is  now  In  said 
county."  In  the  Tledemann  Case  tbe  wife, 
as  plalntifT,  asserted  her  resldeoce  within  the 
JurisdictloD  of  the  district  court  and  alleged 
grounds  which  would  warrant  the  assumption 
of  separate  domicile. 

We  approach  the  consideration  of  the  mat- 
ters presented  In  this  record  in  the  light  of 
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legal  doctrines  quite  well  established.  At 
common  law  It  was  a  well-fonnded  rule  tbat 
a  woman  on  her  marriage  loses  her  own  dom- 
icile and  acquires  that  of  her  husband.  Bar- 
ber T.  Barber,  21  How.  682,  16  L.  Bd.  226; 
Harrison  t.  Harrison,  20  Ala.  629,  66  Am. 
Dec.  227;  Jenness  t.  Jennees,  24  Ind.  856, 
87  Am.  Dec.  336;  Halrston  t.  Balrston,  27 
Miss.  704.  61  Am.  Dec  OSO,  Ann.  Oas.  1912D, 
400,  note. 

While  this  general  rule  eetablisbed  at  com- 
mon law  may  prevail  to-day,  modem  law  and 
modern  dedslona  have  established  at  least 
one  well-founded  and  well-sustained  exceih 
tlon. 

The  Supreme  Court  of  the  United  States, 
tn  the  case  of  Cbeever  t.  Wilson,  8  Wall.  108, 
18  I*.  E3d.  604,  In  answer  to  the  proposition 
tbat  the  domicile  of  the  husband  is  fhe 
wife's,  and  that  she  cannot  have  a  dUTeroit 
one  from  his,  said: 

"The  oonTena  of  the  latter  proposition  is  so 
well  settled  that  it  would  b«  Idle  to  discuss  it. 
Tbe  rule  is  that  she  may  acQulre  a  separate 
domicile  whenever  It  is  necessary  or  proper  that 
Bhe  should  do  so.  The  right  springs  from  the 
□eccBBity  for  its  ezerdse,  and  endures  as  long 
as  the  Decessity  continues.  2  Bishop  on  Mar- 
riage and  Divorce,  476.  The  proceeding  for  a 
divorce  may  be  institoted  where  the  vrife  has  her 
domicile.  The  place  of  the  marriage,  of  the  of- 
fense, and  the  domicile  of  the  husband  are  of  no 
consequence.   Ditaon  T.  Ditson,  4  B.  I.  87." 

Eminent  authority  anpporta  the  proposi- 
tion that  under  modem  law  the  wife  may 
acquire  a  domicile  separate  and  distinct  from 
that  of  her  husband  where  the  unl^  of  the 
husband  and  wife  is  breaidied,  as,  for  in- 
stance, where  the  husband-  has  given  cause 
for  divorce  (Atherton  v.  Atberton,  15S  N.  Y. 
128,  49  N.  B.  933,  40  U  R.  A.  291,  63  Am.  St 
Rep.  650;  Frary  Frary,  10  N.  H.  61,  32 
Am.  Dec.  896;  Buchhola  y.  Budiholi, '  63 
Wash.  213,  115  Fac.  88,  Ann.  Cas.  1912D,  395, 
note ;  Duxstad  v.  Dtixstad.  17  Wyo.  411.  100 
Pac.  112,  129  Am.  St.  Rep.  1138;  0  R.  a  L. 
545),  or  where  by  mutual  agreement  there  Is 
a  separation  (9  R.  G.  L.  645),  or  where  by  the 
Institution  of  divorce  proceedings  the  dissolu- 
tion of  the  unity  is  made  manifest  (Jenness 
r.  Jenness,  supra;  McGrew  t.  Mutual  Life 
Insurance  Co.,  132  CaL  85,  64  Pac  1(^  84 
Am.  St  Rep.  20). 

It  may,  we  think,  be  safely  asserted  as  an 
established  proposition  of- law  that,  If  the 
plalntltr  Is  a  bona  fide  resident  of  the  state 
of  ttie  forum,  the  courts  of  tbat  state  may 
acquire  jurisdiction  to  decree  a  divorce  in 
his  or  her  favor  Irrespective  of  the  domicile 
or  residence  of  the  defendant  9  H.  C.  L.  400. 

In  the  case  of  "nedemann  v.  Tiedemaon, 
supra,  this  court  held  that  an  action  for  di- 
vorce may  be  instituted  by  a  resident  of  the 
state  in  a  court  of  the  county,  regardless  of 
the  residence  of  the  defendant,  If  it  is  alleged 
that  the  defendant  can  bQ  found  within  the 


county  whcore  the  suit  la  Inatituted  and  Is 
actually  served  with  process  therein. 

The  resldoiee  of  the  wife,  the  defendant 
In  the  case  at  bar,  even  thou^  the  same 
might  be  within  Uils  state  and  within  the 
alleged  county,  would,  as  we  riew  it,  arail 
nothing  ta  the  way  of  conferring  jurlsdlctloa 
where  the  plalntUf,  the  hurtumd,  was  a  resi- 
dent of  and  domiciled  In  another  state,  and 
made  no  pretense  of  asserting  residence  with- 
in this  jnrlsdlctiou.  The  fixed  domicile  of 
the  parties  was  the  domicile  of  the  husbaDd, 
the  plaintUf  In  this  action.  Trae,  the  wife 
might,  under  conditions  heretofore  referred 
to,  establish  a  separate  domicile,  and,  when 
the  same  was  established  under  the  laws  of 
the  states  she  mli^t  sue  for  divorce,  and 
thereby  confer  jurisdiction  upon  the  courts 
of  the  state  In  which  her  new  domicile  was 
Axed;  but  such  is  not  the  case  presented  In 
the  record  before  us.  The  matrimonial  dom- 
icile of  the  parties  in  the  case  at  tmr  was  in 
another  Jurisdiction,  and,  In  so  far  as  tlie 
plaintiff  in  this  action  was  concmied,  be, 
claiming  no  reeld^ce  or  domldle  within  this 
state,  could -not  as  we  view  It  bring  his 
status  within  the  Jurisdiction  of  our  district 
court  Domicile  In  legal  contemplation  de- 
pends,  not  alone  upon  residence,  but  upon  all 
the  circumstances  surrounding  the  act  of  resi- 
dence. 9  B.  a  I«.  640. 

The  establishment  of  resldoice,  like  that 
of  domicile,  must  depmd  largely  upon  the 
Intention  of  the  par^,  and  no  Intention  can 
be  even  assumed  where  In  a  matter  of  this 
kind  the  party  seeking  to  confer  Jurisdiction 
on  the  courts  for  the  purpose  of  having  the 
latter  determine  his  marital  status  declines 
to  even  assert  his  residence. 

The  mle  recognizing  the  right  of  the  wife 
to  acquire  another  and  separate  domicile 
from  her  husband  where  their  unity  Is  dis- 
solved will  not  avail  In  behalf  of  the  husband 
to  the  extent  that  he  may  go  Into  a  Juris- 
diction foreign  to  the  matrimonial  domicile, 
and,  without  asserting  his  residence  or  dom- 
icile therein,  invest  the  courts  with  Jurisdic- 
tion to  determine  his  marriage  status.  Had- 
dock V.  Haddock,  201  U.  S.  562,  26  Sup.  Gt. 
525.  60  L.  Ed.  867,  6  Ann.  Gas.  1. 

The  right  of  the  wife  to  establish  a  sepa- 
rate residence  and  domicile  from  that  of  the 
husband  arises  out  of  the  necessd^  of  the 
case,  and,  as  we  view  the  law,  her  right  to 
assert  a  separate  residence  grows  out  of  the 
grounds  or  causes  by  reason  of  which  the 
matrimonial  unity  no  longer  exists  In  fact 
It  Is  the  averment  of  a  residence  separate 
and  apart  from  tbat  of  the  husband,  together 
with  tbe  causes  for  such  separate  residence, 
that  gives  the  wife  the  right  to  sue  for  di- 
vorce In  the  courts  of  a  Jurisdiction  other 
than  that  of  the  matrimonial  domicile. 

This  case  is  to  be  distinguished  from  the 
case  of  TIederaann  v.  Tledemann,  supra,  inas- 
much as  in  that  case  the  wife  asserted  In  her 
verified  complaint  grounds  which,  U  proven. 
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were  snffldent  to  establish  a  canse  for  her 
maintenance  of  a  separate  residence  and 
domicile,  and  coupled  with  these  avermenta 
was  the  allegation  of  her  residence  within 
this  Jurisdiction;  while  in  this  case  no  aver- 
ment of  resld«ice  on  the  part  of  the  husband, 
the  plaintiff,  appears,  and  the  marital  of- 
fenses of  which  he  complains  were  such  as 
might  properly  have  been  determined  by  the 
courts  of  the  matrimonial  domicile. 

We  are  cited  to  many  authorities,  some  of 
which  bear  directly  and  others  Indirectly 
upon  the  question  at  bar.  But  in  reviewing 
these  authorities  we  most  not  lose  sight  of 
fbe  fact  that  we  are  dealing  with  a  matter  of 
public  concern,  one  in  which  the  basic  or 
underlying  thing  applicable  to  the  conference 
of  jarlsdlctlon  Is  that  of  the  status  of  the 
parties  to  a  marriage  contract;  and,  while 
there  Is  a  lack  of  uniformity  in  the  decisions, 
there  is  nevertheless  a  strong  tendency  ap- 
pearing In  those  decisions  which  we  deem 
best  considered  to  hold  that  the  question  of 
domicile  is  vital  In  determining  Jurisdiction. 
In  the  case  of  Loker  v.  Qerald,  1S7  Mass.  42, 
81  N.  E.  709, 16  I..  R.  A.  497.  34  Am.  St  Rep. 
252,  the  very  question  which  we  deem  the 
turning  point  In  the  matter  at  l>ar  was  touch- 
ed upon.  In  that  case  the  parties  were  mar- 
ried in  Massachusetts  and  lived  together 
until  the  wife  deserted  the  husband,  who 
afterwards  moved  to  Colorado,  and  there 
prosecuted  a  divorce  against  the  wife  on 
grounds  of  desertion  and  adultery.  There 
the  court  said: 

"It  is  sufficient  for  the  present  case  to  say, 
that  by  our  decisions,  it  not  appearing  that  the 
wife  separated  from  her  hueband  for  justifiable 
cause,  her  domicile  followed  his,  and  tbat  tfaere- 
fore,  for  the  purpose  of  divorce,  the  court  in 
Colorado  had  Jurisdiction  of  both  tbe  parties 
within  tbe  meaning  of  the  statute." 

In  the  cose  of  KeO.  r.  E^,  80  -Neb.  496, 
114  N.  W.  570,  the  Supreme  Court  of  Ne- 
braska had  under  consideration  a  qnestlaa 
quite  similar  to  that  at  bar.  In  whldi  Ke^,  a 
minister,  having  recdved  a  call  from  a  church 
In  Iowa,  moved  with  his  wife  and  family  to 
the  latt^  state.  After  living  In  Iowa  for 
some  months,  the  wife  with  her  children  re- 
turned to  the  state  of  N^raska,  their  former 
residence,  and  within  three  days  after  ar- 
riving In  the  latter  state  she  brought  her  ac- 
tion for  divorce^  alleging  thai  the  defendant 
was  a  nimresldoiL  It  was  held  that,  the 
plaintiff  and  defendant  having  establli^ed 
a  home  In  Iowa  wltli  Intention  to  make  it 
their  fhture  residence,  the  plaintiff,  the  w&e, 
could  not  regain  lier  residence  in  Nebraska 
to  entitle  her  to  maintain  an  action  tm  di- 
vorce until  she  bad  been  Qiere  for  a  period  of 
tix  months. 

Many  authorities  may  l>e  found  wher^ 
following  the  rule  laid  down  by  this  court 
In  the  case  of  Tledemann  t.  Wiedemann,  su- 
pra, the  wife,  dedarlng  her  residence  to  be  in 
a  Jurladlctl<m  foreign  to  that  of  her  buoband, 
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has  auccessfully  maintained  an  action  for  di- 
vorce even  through  constructive  service.  In- 
deed, many  other  cases  have  been  cited  to  us 
where  the  husband,  moving  to  another  Juris- 
diction than  that  of  tbe  matrimonial  domi- 
cile, tias  taken  up  his  reeidence  In  the  foreign 
domicile,  and  there  successfully  prosecuted 
his  suit  for  dissblntion  of  the  marital  rela- 
tions. But  the  case  at  bar  fails  within  a 
different  class  from  either  of  these,  inasmuch 
as  the  husband,  the  plaintiff  here,  falls  to 
assert  domicile  or  residence  within  this  Btat^ 
and  the  status  of  the  parties  is  not  by  any 
allegation  dedared  to  be  wlttUn  tbe  jurisdlo 
tlon  of  our  district  court. 

As  we  tiave  already  stated,  the  question  of 
residence  is  one  that  may  d^>aid  np<n  trath 
the  acts  and  the  Intention  of  tbe  party  sedc- 
Ing  to  establish  the  same.  It  is  a  question 
which  Involves  both  tbe  law  and  the  facta, 
and  may  be  determined  by  tbe  acts  and  con- 
duct of  the  party  and  by  other  matters  sub< 
ceptlble  of  proof.  Hnlett  t.  Hulett,  87  Vt 
686;  Reeder  v.  Holcomb,  106  Mass.  04;  Gam- 
brill  r.  SiAooIey,  OS  Md.  260,  62  Atl.  600,  63 
U  R.  A.  427;  Kennedy  t.  RyalU  67  N.  T. 
379;  Hope  v.  Flentge,  140  Ma  800.  41  S.  W. 
1002, 47  L.  R.  A.  806  ;  0  R.  O.  L.  666. 

[Z-4]  In  applylns  the  statute  of  this  state 
relative  to  Jurisdiction  In  dlTwoe  proceed- 
ings, as  in  applying  tbe  statutes  of  any  state, 
tbe  nutrimoolal  domldle  of  one  or  the  otber 
of  tbe  parties  to  the  action.  It  must  be  borne 
in  mind,  is  essoitlal  to  confer  Jurisdiction 
over  tbe  status  of  tbe  marital  relatlw.  The 
complaint  must  allege  that  (me  or  tbe  other 
of  the  parties  has  a  domicile  within  tbe  Juris- 
diction of  tbe  dcmrt  In  addition  to  alleghig 
any  other  facts  necessary  to  ctHnply  with 
statutory  requlremoits  eoCh  as  lesldenee  or 
presence  within  the  county  where  the  suit 
is  Instituted.  Statutes  regulating  dlroree 
are  presumed  to  be  enacted  with  reference 
to  tbe  gaeral  law  relative  to  Ibe  marriage 
relation,  and  are  to  be  construed  with  refer- 
ence to  Chat  law.  Maritsl  status  follows  mari- 
tal domicile  and  Is  Independent  of  tbe  cok<- 
poreal  presence  of  ^tber  or  both  <a  the  par- 
ties. It  Is  for  this  reasm  that  the  courts  of 
one  state  are  without  power  to  annul  a  mari- 
tal status  which  exists  In  anoUier  stat& 
Where  neither  party  to  the  suit  has  a  dom- 
icile wltUn  the  state  where  the  action  Is  In- 
stituted, the  qmrts  of  that  state  are  without 
Jurisdiction  of  tbe  subject-matter  of  the  ac- 
tion. A  state  nuy  empower  Ito  courts  to  dis- 
solve tbe  marital  relation  where  only  one  of 
the  parties  has  a  domicile  within  the  state, 
and  its  stetutes  may  make  It  immaterial 
whether  It  be  tiie  domicile  of  tbe  plaintiff  or' 
the  defoidant  Socb,  we  think.  Is  the  law 
ct  Nevada: 

Tbe  difBcuIty  with  tbe  complaint  In  tbe 
esse  at  bar  Ues  In  tbe  fiict  that  the  plaintiff 
does  not  allege  residence,  and  hence  no  domi- 
cile In  this  Btete  in  himself.  The  allegation 
of  reeldeiice  In  tbe  defendant  wife,  without 
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the  RlIegatioD  of  tActa  from  wlildti  it  wonld 
follow  tbat  her  domicile  Is  separate  from 
that  of  her  husband,  Is  InsufflcleDt.  From  the 
allegations  of  the  complaint,  the  matrimonial 
domicile  of  the  defendant  wife  must  be  as- 
sumed to  be  the  same  as  that  of  the  hn^nd 
plaintiff,  and  that  Is  not  alleged  to  be  within 
the  jur^dlctlon  of  the  conrt. 

The  Intention  of  the  party  may  be  estab- 
lished by  proof  as  any  other  element  going 
to  the  merits  of  the  action,  and  as  any  other 
fact  In  the  case  may  he  determined  by  the 
trial  court. 

The  ordtf  of  the  trial  court  is  affirmed. 

It  Ifl  BO  ordered. 

NOBCROSS.  a  J.,  and  OOLEHAN,  J„ 
concur. 


ADAMS  et  bL  T.  WAGONER  et  al. 
(No.  2889.) 

<Bnpreme  Court  of  Nevada.   Oct  80,  IftlB.) 

1.  DBED0  «a»211C^— BVZDERGE  SHOWIffa  Ilf- 

CAPAcrrr  of  okavtob. 
In  BctiOD  to  cancel  motber'a  deed  to  daugh- 
ter, executed  by  motfaer  while  in  her  last  ill- 
nesB  and  a  few  boars  before  ber  deatb,  evi- 
dence ketd  to  show  tbat  mother,  at  time  of  ex- 
ecution of  deed,  was  not  pogsessed  of  soffldent 
intelligence  to  understand  folly  the  natare  and 
effect  of  the  transaction. 

2.  Tbubtb  ^>43(3>— Etzdencb  of  coNsni.TA- 

TION  BXTWEEH  CHILUBER  inSUrFlCUClfT  TO 
ESTABLISH  TBU8T. 
Evidence  of  eonsultati<ni  t>etweeo  children, 
without  the  knowledge  or  consent  of  the  moth- 
er, whereby  children  agreed  that  mother,  who 
was  lying  on  deathbed,  should  convey  property 
ta  one  of  the  children,  who  agreed  with  the 
other  cliildren  to  pay  the  debts  of  the  estate 
and  distribute  the  residne  by  proper  convey- 
,ance  equally  between  other  heirs,  was  not  ad- 
missible as  proof  that  child  to  whom  property 
was  BO  conveyed  held  land  in  trust  for  the 
other  children. 

8.  .Deeds  ^9211(4  —  Sufticxbnct  of  xti- 

DfcHCE  TO  SHOW  UKDDB  rNFLUEHGE. 

Bvidence  \eld  to  show  that  mother's  deed 
to  daughter,  with  whom  mother  was  living  at 
time  of  her  death,  executed  while  mother  was 
in  her  last  UlnesB  and  a  few  hours  before  ber 
death,  was  procured  by  undue  influence  of 
daughter. 

4.  APPEAI^  AMD  Ebbor  €s>1058^>-^EtEJECnON 
OF  TESTIUONT  HABHLE8S  EBBOB. 

In  suit  to  cancel  mother's  deed  to  daugh- 
ter, refusal  to  permit  another  daughter,  who 
had  been  joined  with  grantee  daughter  as  de- 
fendant, to  testify  to  transaction  between  her 
and  mother  with  respect  to  mother's  disposition 
of  her  property,  if  error,  was  harmless,  where 
court  permitted  ber  statement  that  deed  had 
been  prepared  in  accordance  with  mother's  di- 
rections to  stand,  and  where  it  was  such  fact 


that  was  soofht  to  be  elldted  by  the  rejected 

testimony. 

S.  Deeds  «=>68(3)  —  Deed  of  tsconmBn 

OBANTOB  HELD  VOID. 

Muther's  deed  to  daughter,  executed  while 
mother  was  in  her  last  illness,  and  at  a  time 
when  she  was  not  capable  of  comprehending 
fully  and  fairly  the  natare  and  effect  of  the 
transaction,  teld  void. 

Ai^kbI  from  restrict  Court,  Lyon  Gonnty; 
T.  0.  Hart,  Judge. 

Salt  by  May  A.  Adams  and  others  against 
Ella  E.  W^ner  and  others.  From  a  judg- 
ment for  plaintiffs  and  from  an  order  de- 
nying a  motion  for  new  trlalt  defendants  ap- 
peal Affirmed. 

Le  Roy  F.  Pike  uid  Walter  M.  Kennedy, 
both  of  Reno,  for  appellants. 
3,  B.  CanipbeU,  of  Reno,  tor  respondents. 

SANDERS,  J.  This  snlt  was  brought  by 
certain  heirs  of  Annie  Hoflielns.  late  of  Ter- 
ington,  Nev.,  against  other  heirs  of  said  An- 
nie Hofhefns  (all  being  her  dUIdren),  to  can- 
cel a  conveyance  of  lands  and  personal  prop- 
erty- alleged  to  have  been  obtained  from  her 
a  fOw  hours  before  her  death  by  the  defend- 
ant fMldren,  when,  from  her  condition,  she 
was  incapacitated  of  understanding  the  na- 
ture and  effect  of  the  transaction,  or,  in  case 
such  sboold  not  be  found  to  be  the  fact,  Oiat 
the  grantee  la  said  conveyance,  laia  S.  Wag- 
oner, be  declared  to  hold  all  of  the  property 
described  in  said  conveyanoe  In  trust  for  all 
of  the  children  of  Annie  Hofhelns;  that  she 
be  required  to  account,  and  that  she  be  en- 
joined from  disposing  of  any  of  the  property 
spedfled  in  the  alleged  oohveyance. 

With  the  exertion  of  owtain  admlsdons, 
all  the  allegations  of  the  complaint  were  de- 
nied by  the  answer,  and  for  an  afflimatlve 
defense  the  defendants  all^:  For  many 
years  prior  to  the  death  of  Annie  Hofhdns, 
the  defendant  Ella  E.  Wagoner  Ilred  with 
her  mother  at  her  home  In  Terlngton,  Ner^ 
nursed  anil  cared  for  her  mother,  and  In  ccm- 
Edderation  of  the  services  rendered  and  to  be 
rendered  by  said  Ella  E.  Wagoner,  and  ttie 
agreement  cm  the  part  of  her,  the  said  Ella 
E.  Wagoner,  to  pay  the  debts  of  the  said 
Annie  Hofheins,  fiie  latter  sold  and  deliver- 
ed to  Ella  E.  Wagoner  all  of  the  property  de- 
scribed in  the  deed  exhibited  with  the  com- 
plaint and  sought  by  the  plaintiffs*  action  to 
be  canceled  and  annulled:  that  Annie  Hof- 
helns, at  the  time  of  the  execution  and  deliv- 
ery of  said  deed  was  of  clear  and  sound 
mind;  that  she  freely  and  voluntarily  ac- 
knowledged the  conveyance  to  be  her  act  and 
deed;  that  no  trust  was  created  or  intended 
by  her  to  be  created  by  said  Instrument 
The  plaintiffs  replied,  and  for  reply  denied 
the  new  matter  contained  In  the  answer. 

The  action  being  purely  equitable  In  Its 
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nature,  the  issues  were  tried  by  the  court 
without  a  Jury.  The  court  found,  Id  part, 
as  follows: 

"That  at  the  time  Annie  HofbeluB'  name  was 
signed  to  said  purported  deed  she  was  in  her 
last  illness,  from  which  her  death  was  then 
imminently  impending,  and  from  which  she  died 
on  the  day  toUowiog  the  signing  of  said  pur- 
ported deed;  that  owfug  to  s^  illness  her 
mind  was  weiAened  and  was  lacUng  in  under- 
standing; that  sbe  was  not  at  the  time  of  sign- 
ing said  deed,  nor  thereafter,  and  for  several 
hours  prior  thereto  had  not  been,  in  mental 
condition  competent  to  transact  business,  or  to 
discuss  nnderstancBngly  any  business  transac- 
tion whatever;  that  because  of  her  said  ill- 
ness and  h^r  consequent  mental  condition,  as 
aforesaid,  and  her  impoiding  death  from  said 
iUness,  when  her  name  was  signed  to  said 
purported  deed,  she  was  not  In  mental  oowlltlon 
to  know  or  understand  its  contents,  and  did 
not  then  and  there,  nor  thereafter,  know  or 
understand  its  contents  nor  apparent  legal  ef- 
fect; that  the  said  conTeyance  yraa  not  signed 
by  any  person  for  her,  acting  under  her  con- 
scious direction  and  authority,  while  sbe,  the 
said  Annie  Hofheins,  nnderstood  the  meaning 
of  said  purported' deed,  or  comprehended  the 
amount  or  nature  of  the  property  mentioned 
therein." 

As  a  condualrai  of  law  the  court  found 
that  said  purported  deed  abould  be  by  Judg- 
ment and  decree  canceled  and  declared  to  be 
wb<dl7  null  and  void  and  of  no  legal  force  nw 
effect  whatever.  Upon  this  finding  and  con- 
clusion the  court  rendered  and  caused  to  be 
entered  Ita  Judgment  From  the  Judgment 
and  order  denying  their  motion  for  a  new 
trial  the  defendants  have  appealed. 

[1}  The  prlDclple  upcm  whldi  courts  of 
equity  act  In  cases  such  as  tbat  disclosed  by 
the  court's  finding  la  dearly  stated  In  the 
early  case  of  Harding  t.  Wbeaton,  2  Mas(», 
878,  Fed.  Oas.  No.  0061,  afllrmed  by  the  Sup- 
reme Court,  in  ^rdlng  t.  Handy,  11  Wheat 
125,  6  U  Ed.  429.  and  followed  In  AUore  t. 
Jewell.  M  n.  8.  511,  24  I..  Ed.  260;  Tamer 
V.  Insurance  Ca.  10  Utah,  74,  87  Pac.  04,  and 
adjudicated  cases  without  number.  From 
a  careful  analysis  of  the  confllcthig  testlroo- 
ay,  the  undisputed  tacts,  and  the  attending 
circiunstances  surrotiudlng  the  execution  of 
the  conveyance  we  are  irresistibly  led  by 
their  combined  effect  to  the  conclusion  0iat 
the  deceased,  if  not  dlsiualifled,  was,  at  the 
time  of  the  conveyance,  unfit  to  attend  to 
huidneas  ot  such  importance  as  the  dispo- 
sition of  her  entire  property,  and  was  not 
possessed  of  *snlBcient  lntelllg«ice  to  under^ 
stand  fully  the  nature  and  effect  of  the  trans- 
action. 

Counsel  for  sibilants  insist  that,  conced- 
ing the  physical  and  mental  weakness  of  the 
grantor,  still  the  formal  encatlon,  acknowl- 
e^XDent,  and  delivery  of  the  instrument  la 
convincing  proof  tbat  the  grantor  at  the  time 
acted  upon  her  own  Indqiradpnt,  deliberate 
Judgment,  with  full  knowledge  of  the  legal  ef- 


fect of  the  Instrument  and  Insist  that  the  case 
falls  within  that  long  line  of  authorities  hold- 
ing that  it  did  not  appear  tbat  the  grantor 
was  incapable  of  exercising  a  discriminating 
Judgment.  We  are  impressed  that,  the  con- 
clusion of  counsel  Is  refuted  by  the  undis- 
puted testimony  of  the  parties  in  Interest 
preset,  aside  from  the  independent  evi- 
dence clearly  tending  to  support  the  court's 
finding  in  this  particular.  It  la  obvious  from 
the  record  that  those  who  assumed  to  act 
for  the  grantor  and  to  prepare  a  deed  for 
her  to  execute  were  impressed  at  the  time 
with  the  consdousness  of  the  grantor's  ex- 
treme wealmess.  The  grantor  was  sick,  dy- 
ing, at  the  point  of  deatii,  and  vritbin  a  few 
hours  after  the  formal  execution  of  the  deed 
she  lapsed  into  a  state  of  ooma,  until  over- 
come by  death  on  the  following  day.  The 
grantor  took  no  part  In  the  formation  of  the 
deed.  No  one  counseled  with  or  advised  her 
of  the  purport  of  the  deed,  its  contents,  or 
its  legal  effect  She  was  not  advised  of  her 
rights,  and  no  one  offered  to  her  an  explana- 
tion of  its  contents.  It  snfflclently  appears 
from  the  evidence  that  May  Adams,  Blla  B. 
Wagoner,  and  H.  Belle  Wagoner,  chlldroi 
of  the  deceased  present  and  parties  to  this 
suit,  together  with  their  attorney,  held  a  con- 
sultation shortly  before  the  execution  of  the 
deed,  and  without  the  presence  and  hearing 
of  the  deceases,  concerning  the  disposition 
of  the  deceased's  property,  having  in  mind 
that  the  deceased,  some  time  prior  to  the 
execution  of  the  deed  and  before  her  con- 
dition had  become  serious,  had  expressed 
a  desire  that  her  interest  in  a  certain  tract 
of  land  be  mortgaged  to  a  sister  of  the  de- 
ceased for  the  purpose  of  obtaining  sufficient 
funds  to  defray  the  expenses  of  her  illness. 
As  a  result  of  the  consultation  between  the 
chlldr^  present  and  said  attorney.  It  was 
agreed  and  understood  between  them  that 
to  save  costs  of  administration.  In  the  event 
of  the  death  of  their  mother,  a  bargain  and 
sale  deed  should  be  prepared  for  her  to  exe- 
cute, conveying  to  Ella  B.  Wagoner,  one  of 
her  children  (ai^llant),  all  of  her  estate, 
with  the  understanding  between  themselves 
that  the  grantee  would,  upon  the  death  of 
the  grantor,  pay  the  debts  of  the  estate  and 
distribute  the  residue  by  proper  conveyance 
equally  between  all  of  the  heirs  of  the  de- 
ceased. This  is  the  deed  in  question.  It  ap- 
pears that  H.  Belie  Wagoner  was  delegated 
to  present  the  deed  thus  prepared  to  the 
grantor  for  her  to  execute  and  it  was  under- 
stood that,  In  the  event  the  grantor  should 
raise  any  objection  as  to  its  concents,  H.  Belle 
WfU^oner  would  ecplain  to  her  the  purport 
of  the  deed.  No  objectloi  was  made  by  the 
deceased,  and  It  ai^ears  tbat  because  of  her 
weakness  hex  signatare  thereto  was  Reef- 
ed by  H.  Belle  Wagtuer  guiding  the  hand  of 
the  deceased,  and  tta  deceased  acknowledged 
the  deed  then  and  there  before  a  notary. 
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It,  I]  Willie  the  evidence  of  tbe  ooDSUlta- 
tion  between  the  children  named  lind  their 
attorney  respectluft  the  propriety  of  dispos- 
ing ot  the  property  of  the  deceased  without 
her  knowledge  or  consent  was  not  admissible 
as  proof 'of  a  trust,  as  la  urged  by  counsel 
for  appellants  In  opposition  to  its  admission 
as  evidence  for  any  purpose^  it  Is  strong  evl- 
dence  of  a  cmvlcUon  that  the  grantor  was 
at  the  time  unflt  to  manage  or  Incapable  of 
making  disposition  of  her  property,  or  tbat 
she  did  not  possess  sufficient  Intelligence  to 
underatand  fully  tbe  nature  and  effect  of  the 
ti-ansactlon.  Harding  t.  Wheaton.  supra. 
We  use  the  fact  of  the  arrangement  between 
the  children  present  for  the  purpose  of  cor- 
roborating tbe  observations  already  made  as 
to  tbe  capacity  of  Annie  Hofbflns;  for,  If 
such  an  arrangement  was  made,  it  demon- 
strates in  tbe  most  forcible  manner  the  opin- 
ion of  tbe  family  as  to  her  incapacity,  at 
least  In  a  judicious  manner,  to  dispose  of  her 
property.  Assuming  she  might  have  been 
capable  in  law  of  executing  a  deed,  it  is 
impossible  for  us  to  Ignore  tbe  fact  that  she 
was  at  tbe  mercy  of  those  Immediat^y  about 
her.  We  do  not  impute  to  any  of  t^e  chil- 
dren present  meditated  fraud,  or  that  one 
was  any  more  responsible  than  tlie  other  for 
obtaining  the  deed  under  such  circumstanc- 
es; bub  we  are  constrained  to  hold  that  the 
deed  was  obtained  by  undue  Influence,  exert- 
ed over  weakness,  upon  one  whose  mind  had 
ceased  to  be  tbe  safe  guide  of  her  actions. 
It  is  therefore  against  conscience  for  Ella 
E.  Wagoner  to  derive  any  advantage  from 
the  deceased's  act 

The  whole  difficulty  In  tliia  case  arises  from 
the  conduct  of  Ella  B.  Wagoner  after  the 
procurement  of  the  deed.  Since  the  death  of 
the  grantor  she  r^resents  the  transaction 
as .  being  an  absolute  sale  to  her  of  all  the 
property  of  the  deceased.  To  prove  this 
important  averment  alleged  in  her  answer 
to  the  cdmplaint,  Ella  E.  Wagoner  undertook 
to  prove  by  H.  Belle  Wagoner,  her  codefend- 
ant.  that  Annie  Hofhelns  had  stated  to  her 
that  she  Intended  all  her  property  to  go  to 
Ella  E.  Wagoner  and  to  make  her  the  object 
of  her  bounty.  Tbe  court  sustained  the  ob- 
jections Interposed  to  all  questions  designed 
to  elicit  from  tbe  witness  the  details  of  any 
transaction  betweoi  the  deceased  and  the 


witness  with  refqiKCt  to  the  dUtKwltlon  of  her 
property.  We  are  Impressed  that  this  course 
of  examination  was  an  attempt  to  prove  a 
consideration  fbr  the  conveyance  dlfferoit 
from  that  stated  In  tbe  answer,  as  well  as 
that  expressed  In  the  deed  Itselt 

[4]  But,  passing  this,  counsel  for  the  re- 
spondents insist  that  the  witness,  being  a  co- 
defendant  and  a  party  In  Interest,  and  the 
other  party  to  the  transaction  being  dead, 
should  not  be  permitted  to  testify.  On  tbe 
other  hand,  counsel  for  appellants  insist  that 
since  the  witness  was  made  a  party  to  the 
action  against  her  will,  and  that  she.  In  her 
testimony,  had  disclaimed  any  Interest  what- 
soever In  the  result  of  the  litigation,  the 
t^tlmony  was  competent.  Not  deciding  that 
the  position  of  either  counsel  Is  correct,  the 
evldoice  of  this  witness  shows  (in  giving  her 
version  of  the  arrang^ent  between  the  par- 
ties as  to  the  preparation  of  the  deed)  that 
she  told  the  attorney  who  prepared  the  In- 
strument to  make  the  conveyance  to  Ella  R 
Wagoner,  and  in  response  to  tbe  question, 
"Why  did  you  tell  Mr.  Pllklngton  to  make 
that  deed  to  EUa  Wagoner  to  all  of  that  prop- 
erty?" sbe  replied,  "My  mother  told  me  to." 
For  all  Intents  and  purposes  this  vras  the 
evidence  sought  to  be  elicited.  It  was  known 
to  the  court  that  Ella  E.  Wagoner  had  for 
many  years  lived  with  the  deceased,  shared 
with  her  the  responsibilities  and  conduct  of 
her  home,  and  tliat  she  cared  for  and  nursed 
the  deceased  In  her  illness.  Since  the  court 
allowed  the  statement  that  the  deed  was  pre- 
pared in  accordance  with  the  deceased's  di- 
rection to  stand,  the  court  must  have  given 
the  statement  and  the  existing  relations  be- 
tween the  grantor  and  the  grantee  whatever 
weight  they  deserved,  and  tbe  appellants 
were  not  prejudiced. 

[S]  We  conclude  to  affirm  the  Judgment 
and  order,  upon  tbe  ground  that  at  the  time 
of  the  execution  of  the  conveyance  Annie 
Hofhelns  was  not  capable  of  comprehending 
fully  and  fairly  the  nature  and  effect  of  the 
transaction,  its  extent,  or  its  importance,  and 
that  her  mind  had  ceased  to  be  a  safe  guide 
for  her  actions. 

Let  the  Judgment  and  order  he  affirmed. 

COLEMAN,  O.  and  DUCSIER.  J.,  cour 
cur. 
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MIERA  et  aL  t.  AE:ERS  et  aU 
(Noft  2220;  2220.  2230.) 

(Sivreme  Court  of  New  Mezleo.    Oct.  16, 
1019.) 

(SpUahua  &y  th«  Court.) 

1.  Wiles  «=»357— Review  bt  disthxot  coubt 

or  DBCLABATZON  OF  IKTALIDTrT  IN  PB<»ATB 
COUBT. 

When  an  inBtrament  parportin;  to  be  a  will 
has  been  declared  inralid  by  the  probate  court, 
the  district  court  has  jurisdiction  to  hear  and 
determine  its  validity  after  the  record  of  the 
probate  court  has  been  regularly  tranamitted 
to  it. 

2.  WxLi£  «=9356— Review  of  aduxsbioh  to 

PBOBATE  XN  PROBATE  COUBT. 

The  action  of  the  probate  court  in  probating; 
a  will  may  be  reviewed  under  sections  1439  and 
5881,  Code  1915,  either  by  contest  in  the  pro- 
bate court  or  by  appeal  to  the  district  court. 

8.  Wiixs   «=»37(K-SnFFioii;Noy   of  bboobd 

ON  APPEAL  FBOU  FBOBATB  TO  DISTBICT 
COUBT. 

Section  1438,  Code  1&15,  construed,  and 
Acid  that  the  record  on  appeal  from  the  probnte 
to  district  court  is  sufficient  if  properly  certi- 
fied, and  the  record  of  the  proceedings  at  the 
trial  in  the  probate  court  need  not  be  made  a 
part  of  the  record  by  bill  of  excepticms. 

4.  Appeal  and  ebbob  «=3l51(2)— Widow  ab 

AGOBIBVED  "PABTT"  IN  PBOBATE  PBOCEED- 
INOS. 

Section  1439,  Code  1916,  construed,  and 
held  that  there  are  no  formal  parties  to  a  cause 
In  the  probate  court  wherein  a  will  is  offered 
for  probate,  and  that  the  word  "party"  in  the 
statute  means  "person"  aggrieved.  Held,  far- 
ther, that  the  widow  of  the  deceased  la  an  ag- 
grieved party  within  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases^  First  and  Second  Series,  Party.] 

6.  WjjLU  4s»374— Tbxai.  be  novo  on  appeal 

nOH  OBDEB  OF  PBOBATE  COUBT  Olf  APnJCA- 

TION  FOB  PBOBATE. 
Upon  appeal  from  the  probate  court  to  the 
district  court  from  an  order  or  judgment  ad- 
mitting or  denying  the  probate  of  a  will,  the 
cause  is  tiled  "de  novo." 

8.  BXECUTOBS  AND  ADVINISTBATOBa  «=»35(19) 
— Whbbe  will  found  FABBICATED  BEUOVAI. 
of  exbcut0k8  bt  pbobatb  coubt  imma- 

TEBIAL. 

The  action  of  the  trial  court  in  ordering  the 
removal  of  appellants  as  executors  held  im- 
material under  the  drcnmatances. 

7.  executobs  and  adminibtbatobs  <s=921(1)— 
Validitt  of  appointment  of  Aduinistba- 
tob  with  whx  annexed. 

The  appointment  of  an  admioistrator  with 
the  will  annexed  is  void,  when  the  persons  nam- 
ed in  the  will,  competent  to  act,  are  appointed 
and  accept  the  trust. 


Appeal  from  District  Court,  Sandoval  Coun- 
ty; Raynold8»  Judge. 


BUEBA  T.  AEERS  817 

(IMP.) 

A  purported  will  of  Eptmenlc  A.  Miera,  de- 
ceased, dated  August  19,  1916,  was  filed  for 
prdbate,  and  another  purported  will,  dated 
July  16,  1916,  was  filed  for  probate  by  Ven- 
ceslao  Miera,  and  after  hearing  the  probate 
court  admitted  the  will  of  July  16,  1916,  to 
probate,  and  decreed  that  the  will  of  August 
19,  1916,  was  Invalid,  and  Issued  letters  to 
John  W.  Akers  and  Venceslao  S.  Miera  as 
executors  and  ordered  that  the  will,  the  opin- 
ion of  the  court,  and  the  record  lo  the  Au- 
gust, 1916,  vriU  case,  be  transmitted  to  dis- 
trict court,  and  the  widow,  Merejilda  de 
Miera,  appealed  from  the  order  ^nd  from  an 
order  appointing  Ross  Merrltt  as  third  ex- 
ecutor or  as  administrator  of  the  estate,  and 
Ellsea  Montoya  appealed  from  the  order  ad- 
mitting the  July,  1916.  will  to  probate,  and 
the  widow  began  an  action  in  the  district 
court  to  have  the  three  executors  of  the  es- 
tate removed,  and  this  case  and  the  three  ap- 
peal cases  were  consolidated  for  trial  Ini  the 
district  court,  aud  heard  with  the  cause  cer- 
tified by  the  probate  court,  and  judgments 
were  rendered  that  the  July,  1916,  yrlil  was 
invalid,  that  the  August,  1916,  will  was  valid, 
and  that  the  ^ecutors  were  guilty  of  neglect 
of  duty,  and  from  euch  Judgments  John  W. 
Alters,  Vwoeslao  S.  Miera  and  others  per* 
fected  appeals.  Judgments  affirmed. 

A.  B.  Benehan  and  Carl  H.  OUbert,  both  of 
Santa  F6,  for  appellants. 

Barth  &  Mabry,  of  Albuqueniue,  Marcos  C. 
de  Baca,  of  Beniallllo,  and  Felix  Baca,  of  Al- 
buQuerqoe  (A.  A.  SedtUo,  of  Albuquerqneb  of 
conBsel),  for  appellees. 


PARKGB,  C.  J.  Bplmenlo  A.  Miera  died 
In  Sandoval  county  on  October  9,  1916^  pos- 
sessed of  certain  real  and  iwrsooal  property. 
Ten  days  after  bis  death  an  Instrument  pur^ 
porting  to  be  bts  last  will  and  testament, 
dated  Augnat  19,  1916,  was  filed  for  probate 
in  tbe  office  of  the  clerk  of  the  pnriiate  court 
On  November  2B,  1916,  anotiier  Instrument, 
purporting  to  be  bis  last  will  and  testammt, 
dated  July  6,  1916,  was  filed  for  probate  by 
Yencesalo  Mlora  in  said  court 

Hearings  were  bad  In  the  probate  court 
with  respect  to  both  of  said  Instruments,  and 
on  January  6,  1917,  the  probate  court  admit- 
ted the  July,  1916,  will  to  probate;  decreed 
that  the  August  1916,  will  was  Invalid;  is- 
sued letters  to  John  W.  Akers  and  Venceslao 
S.  BClera,  as  executors  of  said  estate,  and  or- 
dered that  the  will,  the  opinion  ot  tbe  court, 
and  Oie  record  In  the  August  1916,  will  case 
be  transmitted  to  the  district  court  in  con- 
formity to  the  statute  in  such  cases  made 
and  provided. 

Merejilda  O.  de  Miera,  the  widow  of  the 
deceased,  appealed  from  the  tnrder  admitting 
to  probate  the  July,  1916, 'will,  as  well  as 
from  another  order  made  by  said  court  ap- 
pointing one  Boss  Merrltt  as  a  third  executor 
or  as  an  administrator  of  said  estate.  Elii^ea 
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Montoya,  named  as  a  legatee  and  devisee  In 
the  AuguBt.  1916,  vlll,  also  appealed  from 
the  order  probating  the  July,  1916,  wUL  The 
widow,  on  August  23,  1917,  Instituted  an  ac- 
tion In  the  district  court  for  SandoTal  county, 
by  wblch  she  sought  to  have  the  three  ex- 
ecutors of  the  estate  removed  from  office  on 
the  ground  of  neglect  of  duty  by  them.  This 
cause  was  docketed  in  the  district  court  as 
Ka  481.  The  three  appeal  cases  and  cause 
numbered  481  were  cousolldated  for  trial  in 
the  district  court,  and  heard  with  the  cause 
certified  to  the  district  court  by  the  probata 
court  and  Involving  the  order  of  the  last- 
named  court  holding  Invalid  the  will  dated  i 
August  19,  1916.  Judgments  were  rendered  j 
by  the  district  court  holding.  In  substance  i 
and  effect,  that  the  will  of  July  6,  1916,  was  | 
fabricated  by  Venceslao  S.  Mlera  after  the 
death  of  Eplmenlo  A.  Mlera;  that  the  July 
will  was  invalid;  that  the  August  will  was 
in  all  respects  valid;  and  that  the  executors 
had  been  guilty  of  neglect  of  duty.  From 
such  Judgments  John  W.  Akers,  Venceslao  3. 
Mlera,  Qnofre  Akers,  and  Estefana  Wagner 
have  perfected  appeals  to  this  court. 

[1]  1.  The  appellants'  counsel  challenge  the 
right  of  the  district  court  to  make  any  order 
or  enter  any  Judgment  with  respect  to  the 
August  will  on  the  ground  that  no  appeal 
was  taken  by  the  widow  or  EUsea  Montoya 
from  the  action  of  the  probate  court  in  deny- 
ing the  probate  of  that  will.  In  this  Juris- 
diction the  Legislature  has  wisely  seen  fit 
to  cause  to  be  reviewed  by  district  courts 
any  order  or  Judgment  of  a  probate  court  de- 
claring invalid  the  last  will  and  testament  of 
k  any  person,  and  this  Is  true  whether  the  de- 
cision of  the  court  be  made  In  a  contest  be- 
fore it  or  in  an  original  proceeding  before  It 
to  probate  a  will.  Sections  5879  and  5883, 
Code  1915.  In  the  cases  at  bar,  the  record 
discloses  that  the  probate  court  ordered  the 
record  In  the  August  will  case  to  be  trans- 
mitted to  the  district  court,  and  that  the  rec- 
ord was  transmitted  to  and  received  by  that 
court.  Eliminating  the  proposition  as  to 
the  sufficiency  of  the  record,  there  can  be 
no  doubt  but  that  the  district  court  was 
authorized  to  hear  and  determine  the  prop- 
osition as  to  the  validity  of  the  August  will. 
It  obtained  this  right  of  Jurisdiction  and  re- 
view, not  by  virtue  of  an  appeal  by  any 
aggrieved  party,  but  by  operation  of  the  law. 

[2]  2.  Appellants  contend  that  the  court  was 
without  Jurisdiction  In  the  matter  of  the  July 
will.  The  argument  first  made  is  that  to  ac- 
quire Jurisdiction  the  statute  must  be  strictly 
followed,  and  that  an  order  admittlDg  to  pro- 
bate a  certain  will  is  not  a  final  Judgment 
from  which  an  appeal  was  allowable  at  the 
time  tlie  proceedings  in  this  case  were  had. 

Where  an  order  has  been  made  probating 
a  will  the  action  of  the  probate  court  In  the 
premises,  under  our  statutes,  may  be  re- 
viewed by  two  distinct  and  separate  methods, 
viz.  by  way  of  contest  In  the  court  In  which 


tb«  will  was  admitted  to  probate  (sectbHi 
6881,  Oode  1915),  provldlnc  the  contest  be  Ini- 
tiated within  (xie  year  after  such  probate,  and 

by  an  aiH;)eal  to  the  district  oonrt  Section 
1439,  Code  1915,  aa  construed  In  Tet^fer  t. 
Kaeufer,  12  N.  M.  372,  379,  78  Pec.  63,  67  L 
B.  A.  316.  The  fact,  that  no  cmitest  was  Ini- 
tiated In  the  probate  court  with  respect  to  the 
July  will  is  inunat^ial,  for  the  widow  and 
any  other  Interested  party  was  free  to  pursue 
the  remedy  by  appeal  without  Initiating  any 
contest  before  the  probate  court. 

[3]  3.  The  appeal,  however.  Is  attacked 
upon  the  ground  tbat  the  record  of  the  pro- 
ceedings of  the  trial  In  the  probate  court  was 
not  settled  and  signed  and  oiade  a  part  of 
the  record  on  appeal  to  the  district  court  by 
way  of  bill  of  exceptions.  The  argument  Is 
based  upon  that  part  of  section  1438,  Code 
1915,  providing  that  appeals  to  the  district 
court  from  the  probate  court  mnst  be  had 
"subject  to  the  same  restrictions  as  in  case 
of  appeals  from  the  district  to  the  Supr^e 
Court."  Counsel  assumes  that  consequently 
the  record  of  proceedings  can  come  before  the 
district  court  only  when  the  same  are  settled 
and  signed  as  a  bill  of  exceptions,  although 
the  proceeding  In  the  probate  court  constituted 
a  nonjury  case  and  the  statute  (section  4493, 
Code  1915,  the  sectiou  in  force  at  the  Ume 
the  appeal  was  taken  and  perfected)  author- 
izes the  testimony  and  all  motions,  orders,  or 
decisions  made  or  entered  in  the  progress  of 
the  trial  to  become  a-  part  of  the  record  by 
certificate  rather  than  by  way  of  bUl  of  excep- 
tion. The  record  of  the  prtrisate  court  was 
certified  by  Its  clerk  to  the  clerk  of  the  dis- 
trict court,  upon  order  of  the  probate  court, 
and  that  is  suflldent  under  the  statute;  the 
transcript  of  testimony  having  been  verified 
by  certificate  of  the  official  stenographer. 

[4]  4.  Counsel  for  appellant  also  assert 
that  the  statute  only  permits  "partly"  to 
the  cause  to  appeal,  and  argues  that  neither 
the  widow  of  Oie  deceased,  or  EUsea  Mon- 
toya, were  "parties"  to  the  cause  in  the  pro- 
bate court.  The  statute  does  use  the  word 
"party,"  but  It  does  not  mean  a  formal  party, 
because  there  are  no  formal  parties  to  such 
a  cause  In  tbe  probate  court.  We  bold  that 
any  aggrieved  person  may  appeal  to  the  dis- 
trict court  under  section  1439,  Code  1915,  and 
that  both  the  widow  and  Elisea  Montoya, 
under  the  circumstances,  were  aggrieved  par- 
ties. 

[S]  5.  In  Teopfer  v.  Kaeufer,  12  N.  M.  372. 
379,  78  Pac.  53,  54  (67  L.  R.  A.  315),  cited  su- 
pra. It  was  said  that  after  the  record  is  sent 
up  "the  whole  matter  was  before  the  district 
court  for  a  trial  de  novo"  which  answers  ap- 
pellants' contention  that  the  court  should  not 
have  tried  the  case  de  novo. 

[t]  6.  There  is  substantial  evidence  to  sup- 
port the  finding  of  the  court  that  the  July 
will  was  fabricated  after  the  death  of  Epi- 
meuio  A.  Bilera.  aa  well  as  to  support  the  find- 
ing tliat  tbe  August  will  was  valid  In  all  re- 
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specta.  That  being  so,  It  follows  that  John 
W.  Akers,  Venceslao  8.  Mlera,  and  Ross  Mer- 
rltt  are  without  right  to  administer  the  said 
estate.  Upon  that  premise  the  action  of  the 
court  in  removing  them  es  executors  Is  ren- 
dered ImmaterlaL  The  right  of  Akers  and  V. 
S.  Mlera  to  administer  the  estate  depended 
upon  ithe  validity  of  the  July  will  under 
which  they  claimed  the  right,  and  In  which 
they  were  nomtnated  as  executors;  and,  that 
win  having  been  declared  spurious,  their 
rights  In  that  respect  end. 

[7]  7.  The  persons  named  as  executors  in 
the  July  win  were  competent  to  act  as  such, 
and  the  appointment  by  the  probate  court  of 
Ross  Merrltt  as  a  third  executor  or  as  an  ad- 
ministrator with  the  will  annexed  was  with- 
out the  sanction  of  the  law.  Ck>nsequentl.v  he 
also  is  without  right  to  urge  the  prc^>osltIon 
here  that  the  court  was  without  right  to  re- 
move him.  It  might  also  be  stated  that  he 
does  not  appear  In  the  record  as  an  appellant 
before  this  court,  and  that  he  is  not  urging 
the  proposition,  but  that  the  appellants  of 
record  are  attempting  to  do  It  for  hlra. 

In  conclusion,  we  might  add  that  it  is  not 
entirely  clear  as  to  whoi  a  Judgment  of  re- 
moval of  an  executor  or  administrator  of  an 
estate  rendered  under  the  provisions  of  sec- 
tion 2241,  Code  1015,  should  be  sustained.  The 
section  authorizes  an  action  in  the  district 
court  for  the  purpose  of  having  an  executor 
or  administrator  removed  who,  among  other 
things,  has  been  "unfaithful  to  or  neglected 
his  trust,  to  the  probable  loss  of  the  appli- 
cant." The  executors  In  the  case  at  bar  ex* 
ecu  ted  their  bond  in  a  sum  which  we  assume 
was  sufflcienC  to  make  good  to  the  widow  any 
loss  she  may  have  sustained  by  the  unfaith- 
fulness and  neglect  of  duty  of  the  executors. 
Under  such  circumstances,  the  question  re- 
curs as  to  whether  the  widow  could  be  said 
to  have  been  subjected  to  "probable  loss." 
We  have  found  no  legal  definition  of  those 
words.  We  shall  not  discuss  the  subject  fur- 
ther, however,  because  a  decision  of  the  prop- 
osition Is  unnecessary  to  the  disposition  of 
this  case.  For  the  reasons  mentioned,  the 
Judgments  of  the  trial  court  will  be  affirmed; 
and  It  la  so  ordered. 

ROBERTS,  J.,  and  HOLLOMAN,  District 
Judge,  ctmcur. 


NEW  YORK  PLATE  GLASS  INS.  CO.  v. 

MARTINES.    (No.  3359.) 

(Supreme  Court  of  Utah.   Nov.  26,  1919.) 

1.  MaOTEB  ASiV  BEBVANT  Os>330(8)— BTIDSNCE 

sbowinq  injijbt  to  thibd  putsok  bt  8ebv- 
art's  nboligbncb  in  bis  BHPLOTUBNT. 
In  an  action  by  a  plate  glass  insurer  to 
recover  from  a  garage  keeper  damages  to  the 
front  qf  a  hotel  caused  by  backing  an  auto  bus 
from  the  garage  Into  it.  evidence  h*td  to  niitain 


finding  that  defmdant,  "by  his  servants  and 
employes  acting  within  the  Mope  of  employ- 
meat,  committed  the  injuries  complained  of. 

2.  Masteb  and  bkbvant  ^=>301(1)— Owhbb- 

aillp   OF  AUTOHOBtU:   DOES   NOT  BSTABUBH 

uabilitt. 

The  mere  fact  of  ownership  of  an  automo- 
bile will  not  establish  liability  of  the  owner  for 
injuries  resulting  from  negUgent  operation  by 
one  to  whom  the  owner  has  lent  the  car,  some- 
thing more  than  ownership  being  required  to 
catablish  agency  or  the  relation  of  master  and 
servant  between  the  ovtner  and  a  borrower  or 
negligent  operator.! 

3.  Appeal  and  xbbob  ♦b»1058(1)— Habmlebb 

BUOB  in  XXCLnSION  OF  DOCUMENTABT  EVI- 
DENCE OTHEBWISE  OEVEtOPED. 

In  a  plate  glass  insurer's  action  against  a 
garnge  keeper  for  damages  through  the  negli- 
gence of  the  keeper's  employe  in  backing  an 
auto  bus  into  a  hotel  front,  exclusion  from 
evidence  of  a  book  of  accounts  between  defend- 
ant garage  keeper  and  a  third  person,  who  drove 
the  bus  on  a  percentage  basia,  held  harmless  to 
defendant,  who  testified  at  great  Iragth  and 
without  contradiction  at  to  his  buriness  and 
settlements  with  the  bus  operator. 

Aroeal  from  District  Court,  Sevier  Coun- 
ty; H.  N.  Hayes,  Judge. 

Action  by  the  New  York  Plate  Glass  In- 
surance Company,  a  corporatlouv  against  F. 
G.  Martines.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Bean  A  Hunt,  of  Rlclifleld,  tor  ai)pdlaot. 
E.  E.  Hoffman  and  J.  H.  ErlcksoD,  both 
of  Richfield,  for  respondent 

CORFMAN,  0.  J.  This  was  an  action 
brought  by  idalntlfC  to  recover  damages  by 
reason  of  the  negligent  operation  of  an  auto- 
mobile. 

It  Is  in  rabstancn  alleged  in  the  complaint 
that,  at  the  time  of  the  negligence  complained 
of,  def^dant  was  mgaged  In  ttie  business 
of  baying  and  selling,  repairing  and  storing, 
operating  and  hiring 'out,  automobiles,  and 
running  a  garage  and  automoUle  .livery  at 
Richfield,  UUh;  that  while  engaged  In  the 
business  aforesaid  defendant's  agents  and 
employes  negligently  and  carelessly  backed 
an  auto  bus  from  defendant's  garage,  across 
a  street,  and  against  a  botel  building  owned 
by  one  Mrs.  Diana  C.  Johnston  and  Insured 
by  the  plaintiff,  thereby  breaking  the  plate 
glass  front  and  damaging  the  said  building 
to  the  amount  sued  for  in  the  action.  It  is 
further  alleged  that  the  plaintiff's  claim  for 
damages  against  the  defendant  was  paid  by 
it,  as  Insurer,  to  the  said  Diana  C.  Johnston, 
and  her  rl;;ht  of  action  against  the  defend- 
ant is  duly  assigned  to  the  plaintiff. 

The  answer  admits  that  during  the  times 
stated  in  the  complaint  defendant  was  en- 
gaged in  malntaiolug  a  garage  at  Richfield, 
Utah,  and  engaged  In  buying,  selling,  storing, 


»ror  othar  easw  bm  um»  topic  and  KBY-NUUBBR  la  all  Kej-Nainbwed  DI|wU  ud  Indnes 
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and  repairing  automobiles,  and  denies  gener- 
ally die  otber  allegations  of  the  complaint. 

The  trial  was  to  the  court  without  a  Jury. 
Judgment  was  rendered  in  plaintiff's  favor 
as  prayed  for  in  its  complaint.  Motion  for 
a  new  trial  was  made  and  denied.  I>efend- 
ant  appeals. 

The  errors  complained  of  on  appeal  go  to 
the  admission  of  certain  testimony  over  de- 
fendant's objection,  denial  of  motion  for  a 
nonsuit,  the  insufBd^cy  of  the  testimony 
to  support  the  trial  court's  findings,  and  the 
denial  of  defendant's  motion  for  a  new  trial. 

The  facts  disclosed  by  the  testimony  show 
that  the  defendant  was,  on  the  date  of  the 
accident,  May  3,  1917,  the  owner  of  an  auto 
bus  and  hade.  There  is  testimony  tending 
to  show  that  tlie  bus  waa  being  operated 
under  a  verbal  lease  from  the  defendant  by 
one  Jos^  Ireland,  who  collected  the  fares 
from  the  trarellng  pul^c  and  paid  to  tlie 
defoidant  15  pw  centum  of  the  net  proceeds 
thus  realized  In  the  operation  of  the  bus, 
under  the  name  of  Btchfleld  Auto  Serrice. 
When  not  in  use  upon  the  roads,  the  bus  was 
kept  wltiiout  cba^  at  the  garage  of  the  de- 
fendant On  the  evening  of  the  day  in  ques- 
ti(m,  the  garage  was  left  In  the  sole  charge 
of  one  Kenneth  Hood,  an  employA  of  the  de- 
fendant Ireland  had  been  en^ged  to  take 
a  party  from  fibe  Johnston  Hotd,  just  across 
the  street  from  the  garage,  to  Muiroe  Hot 
Springs,  and  bad  arranged  with  Hood  to 
drive  the  bus  over  to  the  hotel  whUe  he  (Ire- 
land) was  preparing  for  the  intended  trip. 
Hood  negligently  backed  the  bus  from  the 
defendant's  garage  across  the  street,  over 
the  curbing  and  Into  Oie  hotel,  thereby  caus- 
ing the  damages  complained  of  to  the  hotel 
building.  The  hotel  buUdii^  was  at  the 
time  Insured  against  accident  by  the  plain- 
tiff, and,  under  the  terms  of  the  policy  and 
an  assl^ment  made,  the  plaintiff  was  sub- 
rogated to  Uie  rights  of  the  owner  Ot  fba 
hotel  in  the  action  tHwught  for  damages 
against  the  defendant 

The  defendant  testified  that  the  duties  of 
his  employ^,  Hood,  were  those  of  a  night 
watchman,  to  let  cars  In  the  garage  for  stor- 
age, direct  their  storage,  move  cars  when 
necessary  to  do  so,  collect  storage  fees,  and 
tiiat  he  bad  the  general  care  and  manage- 
ment of  the  garage  business  from  7  o'clock 
In  the  evening  until  .8  o'doclE  In  the 
morning. '  The  testimony  ot  the  defendant 
further  tends  to  show  that  Hood  was  in- 
experienced in  the  operation  of  motor  cars 
on  their  own  power,  and  that  the  defendant 
had  Instructed  Hood  that  his  duties  were  to 
be  confined  to  dbtng  the  work  within  the 
garage  and  that  he  should  not  attempt  to 
move  the  cars  left  there  or  about  the  build- 
ing except  by  hand. 

William  JohnstiKi,  a  witness  for  the  plain- 
tur,  testified  that  he  was  at  the  time  of  the 
accident  the  proprietor  of  the  hotel,'  and 


that  Ibe  and  his  wife,  the  owner,  were  at  the 
time  engaged  In  running  it;  that  both  be- 
fore and  after  the  acddHit  the  defendant 
had,  in  conversations  with  him,  admitted  ttiat 
Hood  and  Ireland  were  In  bis  employ,  and 
that  be  had  seen  them  both  working  In  and 
about  the  defendant's  garage;  that  after 
laie  accident  the  deetendant  had  acknowl- 
edged to  the  witness  tiut  they  were  wotklag 
for  him  and  that  he  would  hold  out  their 
wages  to  pay  to  the  hotel  the  damages  occa- 
sioned by  tbe  accident;  that  subsequently 
the  defeadant  advised  lilm  that  Hood  and 
Ireland  had  quit  woricing  for  him  and  that 
be  waa  in  nowise  re^ionsible  for  the  damag- 
es The  defoidant  denied  that  Ireland  was 
in  his  onploy  at  the  time  of  the  acddent,  or 
that  he  liad  admitted  to  the  witness  Jcdmstoi 
that  Ireland  was  working  for  him  at  fbe 
time.  He  furttier  testified  that  Ireland  was 
operating  the  bus  under  lease  as  before 
stated. 

The  trial  court  found: 

"That  on  or  about  May  3,  1917,  the  defend- 
ant, while  engaged  In  the  business  of  ranning 
the  said  garage,  •  *  *  and  by  Lis  agents, 
employes,  and  servants,  to  wit  one  Kenneth 
Hood,  did  carelessly,  negUgendy,  and  wrong- 
fully back  the  said  auto  bus  into  and  upon  tlie 
front  of  tbe  said  building,"  etc. 

[1]  Tbe  defendant  contends  that  under  tbe 
testimony  Hood  was  not  acting  within  Uie 
scope  ot  his  employm«it  witb  the  defendant, 
but  sol^  as  the  agent  and  servant  of  Ire- 
land, and  -that  as  a  matter  of  law  he  should 
not  be  held  to  answer  for  the  damages  sued 
for  by  plaintiff.  In  support  of  this  conten- 
tion, counsel  hare  cited  us  to  ^erwood  t. 
Warner,  27  App.  D.  C.  64,  4  lu  R  "A.  (N.  S.) 
651,  7  Ann.  Gas.  98.  In  Oiat  case  the  plain- 
tiff was  a  medtianlc  in  the  employ  of  an 
elerater  and  machine  c<nnpany  that  had 
sent  plaintiff  with  certain  helpers  to  repair 
a  damaged  elevator  (not  In  use)  for  the  de- 
fendant While  working  upon  the  elevator, 
the  plaintiff's  arm  became  caught  between 
a  wheel  and  the  levator  rc^es.  The  plain- 
tiff, through  his  helpers,  called  tbe  defend- 
ant's house  janitor — who  was  not  employed 
to  repair,  nor  as^fting  In  the  repairing, 
nor  engaged  in  operatli^  the  elevator — to 
aid  In  extracting  the  plaintUf.  Tbe  janitor  re- 
sponded to  the  request  made  by  the  plain- 
tiff and  lowered  the  elevator  instead  of  rais- 
ing It,  thereby  severely  Injuring  the  plain- 
tiff, by  reason  of  which  he  sought  to  recover 
damages  against  the  defendant  It  was  held 
as  matter  of,  law  that  under  tbe  circum- 
stances tbe  janitor  acted  as  tbe  agent  of 
the  plaintiff,  and  not  in  the  general  course  of 
his  employment  as  the  defendant's  servant. 
The  court  passing  upon  tbe  question  there 
Involved,  enunciated  the  well-recognized  doc- 
trine that — 

"To  make  a  master  liable  for  an  injory  caus- 
ed by  his  servant's  negligence,  the  servauL 
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muflt  have  done  the  act  causins  the  injury  in 
the  sendee  of  the  master,  and  in  doing  an  act 
which  the  master  is  bound  to  perftnnn  or  wUeh 
is  done       his  direction." 

While  the  doctrine  as  applied  to  the  facta 
In  that  case  is  based,  as  we  believe,  on  sonnd 
legal  principles,  and  supports  the  contention 
and  theory  of  the  defendant  here,  It  must 
be  kept  In  mind  that  there  Is  testlm(»iy  In 
the  record  before  us  tending  to  show  that 
the  defendant  admitted  after  the  accident, 
as  well  as  before,  that  both  Hood  and  Ire- 
land were  working  for  him  at  the  time  of 
the  accldrait.  These  admissions  on  the  part 
of  the  defendant,  as  testified  to  hy  the  wit- 
ness Johnston;  when  taken  in  connection 
with  the  further  facta,  admittedly  true, 
that  when  the  accident  occurred  Hood  was 
in  the  general  employ  of  the  defendant,  hav- 
ing sole  charge  of  defendant's  garage  where 
auto  cars  were  being  constantly  stored  and 
handled,  that  Ireland  who  was  driving  the 
auto  bus  In  ^estion  kept  and  cared  for  it, 
when  not  running,  at  defendant's  garage  and 
made  his  headquarters  there,  affords  some 
substantial  testimony,  at  least,  on  which  to 
base  the  finding  of  the  trial  court  that  "the 
defendant  by  his  servants  and  employes" 
committed  the  injuries  to  property,  as  com- 
plained of  by  plaintiff. 

[2]  While  it  is  true,  as  was  held  by  thla 
court  In  McFarlane  v.  Winters,  47  Utah, 
598,  155  Pac.  437,  L.  H.  A.  1916D,  618,  the 
mere  fact -of  ownership  of  an  automobile 
will  not  establish  a  liability  of  the  owner  for 
Injuries  resultant  from  the  misuse  or  negli- 
gent (^ration  by  one  to  wh<Hn  the  owner  has 
loaned  it,  and  something  more  than  owner- 
ship Is  required  to  establish  agency  or  the 
relation  of  master  and  servant  between  the 
owner  and  the  borrower,  or  the  negligent 
operator,  yet,  in  view  of  the  testimony  here 
as  to  the  admissions  of  the  defendant,  and 
the  facts  and  circumstances  disclosed  by  the 
record,  we  are  not  prepared  to  say  that  the 
trial  court's  finding  as  to  defradant'a  liability 
was  not  a  proper  one. 

[3]  In  snpport  of  defendant's  theory  that 
the  anto  bus  In  qnestlon,  while  owned  by  the 
defendant,  was  being  operated  under  a  lease 
from  the  defendant  to  Ireland  at  the  time 
ot  the  accident  and  that  the  defendant  had 
no  control  over  it,  defendant  offered  to  In- 
troduce In  evidence,  over  the  obiection  of 
the  plaintiff,  a  book  purporting  to  be  the 
accounts  kept  by  Ireland  while  he  was  driv- 
ing the  auto  bus,  and  to  further  show  that 
settlements  were  made  between  Ireland  and 
the  defendant  for  the  use  of  the  bus  up<m  a 
percentage  basis,  and  also  to  show  that  Ire- 
land was  not  in  defendant's  employ  at  the 
time  of  tibe  accident  The  trial  court's  le- 
fnsal  to  admit  the  book  Is  assigned  aa  error. 

Hie  authMitldty  of  the  book  was  not  at- 
tempted to  be  shown,  except  the  defendant 


testified  that  he  was  acquainted  with,  and 
that  tiie  entries  were  In,  the  handwrlthig  of 
the  garage  bocAkeeper.  Moreov^,  the  de- 
fendant was  permitted  to  testify  at  great 
length,  and  without  cMitradlctlon,  as  to  how 
he  had  transacted  business  and  made  bis  set- 
tlements with  Ireland.  The  record  stands 
uncontradicted  that  Ireland  was  operating 
the  bos  on  a  percentage  basis  and  that  set* 
tlements  were  made  In  accordance  with  the 
book  kept  by  the  garage  bookkeepef.  From 
any  viewpoint  we  cannot  perceive  how  the 
exclusion  of  the  eslilbit  offered  was  preju- 
dicial to  the  defendant. 

As  we  view  the  record,  the  flndingjs  of  the 
trial  court,  as  pointed  out,  are  sustained 
by  the  evidence,  and  we  And  no  prejudicial 
error  assigned  that  would  warrant  na  in 
reveraing  the  Judgment  It  Is'thereffffe  or- 
dered that  the  judgment  of  the  district  court 
be  afltoned.  Oosts  to  the  resptmdoiC 

FRICK,  WEBBB,  GIDEON,  and  THUR- 
MAN,  J3.,  concur. 


CLARE  et  aL  T.  LUND.   (No.  8879.) 
(Supreme  Gonrt  of  Utah.    Nov.  25,  1910.) 

1.  LnilTATXOlT  or  ACTIONS  «=9l4— ColfTBA.0ra 
TO  SHOSZBN  PBBIOD  VALID. 

Parties  to  a  contract  may  stlpnlate  for  a 
period  of  UmitationB  shorter  than  that  fixed 
by  the  statute  of  limitations. 

2.  Saxes  «s>481— Rbueasb  fkoK  tubthbb  u- 
abilitt  not  covenant  to  uimaxn  ebou 

SDIT. 

A  clause  in  a  "guaranty  contract"  in  which 
a  seller  represented  and  warranted  a  stallion, 
"this  contract  expires,  and  the  seUer  is  hereby 
released  from  any  further  obligations  to  the 
purchaser  after  April  1,  1815,"  was  not  a 
covenant  or  agreement  not  to  sne  on  the  con- 
tract after  April  1,  1915. 

3.  Sales  4=3431— Release  constbued. 

A  clause  in  a  "gnaranty  contract"  in  which 
a  seller  warranted  a  stallion  to  be  serviceably 
sound,  "this  contract  expires,  and  the  seller  is 
hereby  released  from  any  further  obligations 
to  the  purchasers  after  April  1,  191&,"  had  the 
effect  of  releasing  the  seller  from  any  duties  or 
defaults  occurring  after  April  1,  1916,  but  did 
not  prevrat  the  purchasers  from  suing  for  de- 
faults occurring  ptior  to  snch  date. 

4.  LmrrATiON  or  actions  9=324(4)  —  Six- 
tear  STATUTE  APPLICABLE  TO  BBEACH  OF 

wabranties  in  sale. 
An  action  held  based  on  an  alleged  breach 
of  contract  of  warranty  and  governed  by  the 
six-year  statute  of  limitation^  and  nut  Comp. 
Laws  1917,  i  6468,  prescribing  throe  years  as 
the  period  for  the  commencement  of  action  for 
relief  on  the  ground  of  fraud;  although  it  was 
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alleged  in  the  complaint  that  repreaentations 
and  warranties  in  tlw  a(r«anent  were  fake  and 
nntme. 

Appeal  f^m  Dtotrtet  Court,  Utab  Count?; 
A,  B.  Moi^an,  Jud8& 

Actim  b7  S.  W.  Clark  and  others  against 
Sj.  W.  Lund.  Vrom  Judgment  of  dismlBBal, 
{flalntlflto  appeal.  Berersed. 

Parker  ft  Bobliwim,  of  ProTO,  for  appel- 
lants. 

(Edward.  McQurrln  and  W.  S.  Bydalcb, 
both  of  Salt  Lake  Gity,  for  respondent. 

WEBSR,  J.  The  amended  complaint  filed 
by  plaintiffs  is,  in  snbstance,  that  on  Decem- 
ber 17t  1918t  plaintiffs  purchased  a  atalUon 
from  defendant  for  the  sum  of  $2,600,  and 
that  the  parties  at  that  time  entered  Into  a 
contract  denominated  a  "guaranty  cratract," 
In  which  the  defendant  represented  and  war- 
ranted the  stallion  to  be  aerriceably  sound. 
The  contract,  which  Is  set  out  in  the  com- 
plaint^ contains,  among  others,  this  prorl- 
sltm: 

"This  contract  expires,  and  tiie  seller  is 
hereby  released  from  any  farther  obligations 
to  the  purchasers  after  April  1, 1919." 

It  is  further  alleged  that  the  representa- 
tions and  warranties  In  the  agreement  were 
false  and  untrue,  and  that  said  stallion,  at 
the  time  of  sale  was  afflicted  with  chronic 
Inflammation  of  the  liver,  and  that  because 
of  such  disease  be  died  on  or  about  May  13, 
1914.  Plaintiffs  further  allege  that  they  duly 
perfumed  all  conditions  precedent  on  their 
I»art  to  be  performed  under  the  terms  of  the 
agreement,  and  that  the  said  atailion,  If  as 
represented  and  warranted  by  the  defendant, 
would  be  of  the  value  ot  $2,600,  but,  if  not 
as  r^ireseuted  and  warranted,  would  be  of 
no  value  whatever. 

To  the  amended  complaint  defendant  de- 
murred on  these  grounds: 

"(1)  That  said  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

'•(2)  Tliat  said  alleged  cause  of  action  set 
forth  in  said  amended  complaint  is  barred  by 
the  provisions  of  subdivision  4  of  section  2877 
of  the  Compiled  Laws  of  Utah  of  1007,  and 
also  Ib  barred  by  the  provisions  of  subdivision 
4  of  section  6468  of  the  Compfled  Laws  of  the 
State  of  Utah  of  1917. 

"(3)  That  on  its  face  said  amended  com- 
plaint shows  that  the  alleged  eanse  of  action 
set  forth  therein  is  barred  by  the  provisions  of 
subdivision  4  of  section  2877  of  the  Compiled 
Laws  of  the  State  ot  Utah  of  J907,  and  also  is 
barred  by  the  provisions  of  subdivision  4  of 
section  6468  of  the  Compiled  Laws  of  the  State 
of  Vtah  of  1917. 

"(4)  That  upon  its  face  said  amended  com- 
plaint shows  that  the  alleged  cause  of  action 
therein  set  forth  is  null,  void,  expired  and  Cully 
releas'^,  and  of  no  further  effect  or  binding 


after  the  1st  day  of  Aprfl,  1915,  and  that  it  is 
also  barred  by  the  provisions  of  subdivision  4 
of  section  2877  of  the  Compiled  Laws  of  the 
State  of  Utah  of  1907,  and  is  also  barred  by 
the  prbvisions  of  subdivision  4  of  section  6468 
of  the  CompUed  Laws  of  the  State  of  Utah  of 
1917." 

The  demurrer  was  sustained  by  the  court 
Ploiutlflte  electing  to  stand  on  the  complaint, 
the  cuuse  of  action  was  dismissed.  From  tbe 
Judgm^t  at  dismissal  plaintlifa  ai^oaL 

!nie  respondent  ocmtends  her^  as  he  did  In 
tlie  trial  cour^  tlut  tbe  sentence,  ''This  con- 
tract exidres,  and  the  seller  is  berd)y  releas- 
ed from  further  obligations  to  the  purdiasers 
after  April  1.  1915."  Is,  first,  a  oovoiant,  not 
to  sue,  and,  second,  a  complete  release  and 
extinguishment  of  tbe  bontract 

[1 , 2]  In  support  of  tbe  first  contention,  it 
la  argued  that  parties  to  a  contract  may  stip- 
ulate for  a  period  of  Ilmltetions  shorter  than 
that  fixed  by  the  stetute  of  limitations,  and 
authorities  are  dted  supporting  that  well- 
established  proposition.  It  Is  further  said  by 
respondent's  counsel  that  courts  sometimes 
construe  a  release  as  a  c<mtract  not  to  sue. 
We  also  agree  with  the  latter  assertion. 
From  these  premises  counsel  draw  the  con- 
clusion that  tbe  sentence  above  quoted  from 
the  contract  Is  a  covenant  not  to  sue — that 
plaintiffs  covenanted  and  agreed  not  to  bring 
any  suit  on  the  contract  after  April  1,  1015. 
Such  a  conclusion  does  not,  and  cannot,  fol- 
low In  tills  case,  unless  the  plain  language 
and  meaning  of  tbe  contract  be  distorted  out 
of  all  semblance  of  reason.  If  the  seller  Id 
liable  for  any  breaches  of  the  warrantleB  con- 
tained In  the  contract  occurring  before  April 
1,  1016,  the  purchasers  may  bring  suit  at  any 
time  within  the  statute  of  limitations,  but 
they  cannot  recover  on  breach  of  warranty 
occurring  after  April  1,  1915,  Is  clearly  the 
meaning  of  the  paragraph  in  Question. 

[3]  The  other  proposition  advanced  by  de- 
fendant is  also  without  merit.  "This  coo- 
tract  expires,  and  the  seller  is  hereby  releas- 
ed from  any  further  obligations  to -the  pur- 
chasers after  April  1,  1915,"  means  wliat  It 
says ;  and  that  Is,  that  tbe  defendant  la  re- 
leased and  dls<4uurgcd  from  all  obligations, 
duties,  and  defaults  occurring  after  April  1, 
1016,  and  It  is  Ic^cally  and  necessarily  im- 
plied that  he  Is  liable  for  breaches  of  con- 
tract before  the  date  named  and  that  be  la 
released  from  none  of  those.  Tbe  words  "aft- 
er April  1, 1916,"  limit  the  obUgatlons  to  that 
date,  and  nothing  that  may  happen  after  w 
beyond  the  date  spedfled  slull  create  any  ob- 
ligation or  liability  on  the  part  of  Uie  sdler. 

A  similar  provision  of  a  contract  was  con- 
strued in  Board  of  Bducati<m  v.  Wrlght-Os- 
borne  Co.  et  al.,  49  Utah,  468;  161  Pac.  10S8. 
Referring  to  a  provislwi  in  a  contract  that  a 
bond  slMuld  "expire  two  years  from  the  date 
of  contract**  it  Is  said  by  Mr.  Justice  Fridi: 
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"The  meaning  as  well  as  the  apparent  inten- 
tion of  the  provision  clearl;^  is  that  the  obUga- 
tion  In  the  bond  shall  not  cover  anr  defaults  of 
the  contractor  under  ble  contract  which  occur 
after  the  expiration  of  two  yearB." 

In  that  case,  aa  Id  this,  suit  was  brought 
on  the  bond  after  Us  termination  and  based 
on  defaults  occurring  before  Its  expiration. 
If  we  entertained  anjr  doubt  as  to  the  mean- 
ing and  effect  of  the  contract  set  out  in 
plaintiffs'  complaint,  we  would  etill  be  In- 
clined to  h<rtd  the  case  above  r^erred  to  as 
spi^cable  to  and  dedslve  of  the  prc^ioaitliniB 
presented  In  respondent's  brief. 

[4]  This  suit  being  based  oa  an  alleged 
breach^f  contract  occurring  In  1914,  and  hav- 
ing been  commenced  within  six  years  after 
the  alleged  cause  of  action  accrued,  the  stat- 
ute of  limitations  (Comp.  Laws  Utah  1917.  | 
6468)  prescribing  three  years  aa  the  period 
tor  tike  commencement  of  action  for  relief  on 
the  ground  of  fraud  cannot  be  Bncceaafally 
Invoked  by  defendant 

We  are  (tf  the  oidnlfm.  Uiat  the  court  erred 
In  sustaining  the  demurrer  laterpoaed  by  de- 
fendant to  tiie  amended  complaint 

Ibe  judgment  diamlsrilng  the  action  Is 
Oierefore  rereraed,  with  costs  to  ai^Ilant 

CbKFMAN.  C.  J.,  and  FBIOK,  GIDEON, 
and  THURUAN,  JJ.,  concur. 


BUSH  T.  BUSH  et  ox.  (No.  8867.) 
(Supreme  Court  of  Utah.   Nor.  12,  1919.) 

1.  BEPLETIIf  ^=>1— EurUENTS  OW  ACTION  IN 
CLAIU  AND  DELIVE8T. 

The  essential  elemcDts  of  an  action  In  claim 
and  delivery  are  the  same  ai  in  the  common- 
law  action  of  replevin. 

2.  Replevin  ®=>58— Pleadinqi  or  bioht  or 

POSSESSION. 
Complaint  in  action  in  claim  and  delivery 
should  state  facts  from  which  it  may  be  Inferred 
with  reasonable  certainty  that  plaintiff  is  enti- 
tled to  posseesion  ot  property  at  time  of  com- 
mpncement  of  action;  an  allegation  of  owner* 
ship  being  Insnflftclent.  inasmuch  as  owner  may 
not  be  entitled  to  possession.  ^ 

8.  Replevin  4=»8<4>  —  Biqht  or  ownxa  to 
BBiNo  action. 
Owner  has  no  r^ht  to  bring  action  In  claim 
and  delivery,  unless  he  is  entitled  to  Immediate 

possession  of  the  property. 

4.  Pleadino  «=s»48— Aixbqationb  or  com- 
plaint. 

Complaint,  in  order  to  state  cause  of  aetitm, 
must  state  facts  which,  if  true,  will  entitle  plainr 

tiff  to  leKal  or  eauitable  relief. 

1  Chambers  v.  Emeir.  se  Utafa.  380,  108  Pae.  lOSl. 
Ann.  Cas.  UltA,  813.  and  note. 


5.  Replevin  «=>6S— SurncnHor  or  jxixax- 

TIONB  AS  TO  POSSESSION. 
Complaint,  in  action  in  ciaim  and  delivery, 
Md  defective  in  failing  to  all^a  plaintiffs 
right  to  poassesslon  of  the  property  at  the  time 
of  bringing  the  action. 

6.  Pleading  «s>11-4:Ioiiflaikt  host  axxsox 

m.TIM ATE  FACT. 

In  pleading  a  cause  qt  action,  ultimate  fact 
mutt  be  stated. 

7.  PLEAnzno  ^»408— Waives  ow  larBOT. 

In  action  in  dalm  and  delivery  where  com- 
plaint was  defective  in  failing  to  plead  plaintiff's 
right  to  possession,  defendant  by  tradeiing  re- 
quested instructions  relating  to  the  right  of 
possession,  and  by  permitting  court  without 
objection  or  exception  to  give  other  instruc- 
titms  reUtiag  to  urassessicHD,  waived  auch  defect* 

8.  PLBAOINa  •=b40S— Anbwkb  SCFFICIXNT  TO 
BAIBB  I88CK  OF  P088S88X0N. 

In  action  In  daim  and  delivery,  where  cmn- 
plaint  was  defective  in  tftiUng  to  'plead  plaln- 
tUTs  right  of  poiession,  answer  Md  not  to 
waive  defect 

9.  Appeal  and  ebboe  Cs>034(1)  —  Pbesuup- 
tion  as  to  judgment. 

.Every  reasonable  intendment  must  be  In- 
dulged in  favor  of  the  judgment 

Appeal  from  District  Court,  Salt  Lake 
County;  J.  Louis  Brown,  Judge. 

Action  by  Clara  Bush,  administratrix,  etc., 
against  Amos  Bush  and  wife.  Judgment  for 
plaintiff,  and  defaidants  appeal.  Affirmed. 

Hancock  &  Barnes,  of  Salt  Lake  Qty,  for 

appellants. 

Robt.  L.  Judd,  of  Salt  Lake  City,  for  re- 
spondent. 

THCRMAX,  J.  [t]  This  Is  an  action  In 
claim  and  delivery.  The  essential  elements 
are  the  same  as  in  the  common-law  action  of 
replevin.  A  verdict  was  rendered  In  favor  ot 
plaintiff,  and  Judgment  entered  thereon.  Aft- 
er Judgment  the  defendants  moved  the  court 
to  dismiss  the  complaint  and  vacate  the  Judj,'- 
ment  on  the  ground  that  the  "complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  The  motion  was  overruled,  and 
the  order  overruling  it  Is  assigned  as  error, 
and  relied  on  by  appellants  for  a  reversal  of 
the  Judgment. 

The  complaint,  after  alleging  the  death  of 
plalntllTs  Intestate,  the  plaintiff's  appoint- 
ment as  administratrix,  and  a  description  of 
the  property  proceeds  as  follows: 

"That  on  tie  13th  day  of  October,  1918,  and 
for  some  time  prior  thereto  Uubert  Bush,  de- 
ceased, was  the  owner  and  in  possession  of  said 
property,  and  that  ever  since  said  date  his  said 


■HaricnoH  v.  BtcClaln.  8' Utah,  O.  2»  Pao.  BM: 

Voorhees  v.  Hantl  City,  13  Utali,  436,  46  Fae.  BS4: 

Hangum  v.  Bullion,  Beck  ft  Cliamplon  Mln.  Co., 
IE  UUb.  G34.  50  Pac.  S34. 


ft»For  oUicr  casM  aee  same  topic  and  KST-NXmBEB  in  all  Ker-Nambered  DI|cMa  and  lade 
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estate  hu  been  and  now  is  the  owner  of  aaid 
property,  which  is  of  the  reasonable  value  of 
I77S. 

"That  on  or  about  the  4th  da?  of  NoTember, 
1918,  the  defendantB  did  wrongfully  and  wiU^ 
fnlly  and  without  the  consent  of  the  plaintifE 
keep  the  said  goods  In  their  poseeBsion,  and  re- 
fuse to  deliver  them  to  the  said  plaintiff  herein. 

"That  on  or  about  the  4th  day  of  November, 
191S,  and  before  the  commencement  of  this  ac- 
tion, the  plaintiff  duly  demanded  the  said  goods 
from  the  said  defendants,  but  that  the  said  de- 
fendants wronrfully  and  willfully  refused  to  de- 
liver to  the  plaintiff  the  said  goods  In  ouestion." 

(Prayer  for  judgment.) 

The  spedSc  objection  made  to  the  com- 
plaint by  appellants  is  that  It  fails  to  allege 
that  plaintiff  was  entitled  to  possession  of  the 
property  when  the  action  was  commenced. 
It  is  contended  by  appellants  that  in  an  action 
of  this  kind  a  complaint  which  fails  to  allege 
that  plaintiff  Is  entitled  to  the  immediate  pos- 
session of  the  property  in  controversy  Is  fa- 
tally defective.  On  the  other  hand,  respond- 
ent contends  that  an  allegation  of  owner- 
ship in  the  plaintiff  carries  with  it  a  presump- 
tion of  right  to  possession,  and  therefore  a 
specific  allegation  of  right  to  possession  is 
not  essential.  Each  of  the  parties  present 
for  our  consideration  numerous  authorities 
in  support  of  their  respective  contentions, 
from  which  it  appears  there  is  more  or  less 
conflict,  and  In  some  respects  no  little  con- 
fusion. 

The  anthorlties  cited  and  relied  on  by  ap- 
pellant are  as  follows:  Chambers  v.  Emery. 
36  UUh,  380, 103  Pac.  1081.  Ann.  Gas.  1912A. 
332,  and  note;  23  B.  G.  Ii.  925;  Fredericks 
V.  Tracy,  98  Cal.  6C8,  S3  Pac.  700;  Slmonda 
T.Wrl^tman,36Or.l20,68Pacll00;  Casto 
V.  Murray.  47  Or.  67, 81  Pac.  388. 883;  Master- 
son  T.  Clark.  41  Pac  79d;s  Bane  v.  Feennan. 
125  Cal.  220.  57  Pac.  885;  Vanalstlne  t.  Whe- 
lan,  135  Cal.  232,  67  Pac.  125;  Chan  t.  Slater, 
33  Mont  165,  82  Pac.  6S7;  EUers  t.  Pick. 
58  Or.  54,  113  Pac.  64;  KimbaU  t.  Bedfleld, 
33  Or.  202.  64  Pac.  216;  Kierbow  t.  7oung, 
20  S.  f).  414, 107  N.  W.  371,  8  L.  a  A.  (N.  S.) 
216^  11  Ann.  Gas.  1148;  Vitagraph  v.  Swaab. 
248  Pa.  478,  94  Atl.  126,  Ann.  Cas.  1S16G.  311; 
Gobbey,  Replevin,  K  526-629. 

Respondent,  in  reply,  calls  oar  attrition 
to  the  following:  Pierce  v.  Langdon,  3  Idaho 
(Hasb.)  141,  28  Pac.  401;  Bates  T.  Capital 
State  Bank.  IS  Idaho,  429.  110  Pac.  277 ;  111. 
Sewing  Mach.  Go.  T.  Harrison,  43  Colo.  362, 
96  Pac.  177.  and  cases  cited;  McAfee  v. 
Montgomery,  21  Ind.  App.  196,  61  M.  E.  957 ; 
Nielsen  v.  Hyland,  ITO  Pac.  778» 

[2-4]  From  an  examination  of  the  author- 
ities cited  it  will  appear  that  the  contentions 
of  both  parties  find  considerable  support. 
There  is  a  looseness  of  CEpression  In  many 


■Reported  In  tuU  In  the  Facifie  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
in  108  Cal.  XV. 


of  the  cases,  in  one  respect,  wliich  has  led 
to  some  of  the  confusion  above  referred  to. 
For  example,  many  of  the  cases  express  the 
view  that  it  Is  necessary  to  allege  either  that 
the  plaintiff  is  the  owner  of  the  property,  or 
that  he  la  entitled  to  its  possession  at  the 
time  the  action  is  commenced.  One  or  raore 
of  the  decisions  of  this  court  above  cited,  in 
the  matter  referred  to,  are  subject  to  the  same 
criticism.  In  every  instance,  however,  where 
such  looseness  of  expression  occurs  the  i^e- 
cific  question  here  pres^ted  was  not  involved. 
Such  expressions  as  those  referred  to,  if  not 
carefully  read  and  considered  In  connection 
with  the  facts  of  the  particular  case,  are  well 
calculated  to  mislead  the  reader  and  Induce 
him  to  believe  that  either  an  allegation  of 
ownership  or  right  to  possession  at  the  time 
the  action  is  commenced  is  sufficient;  that 
it  is  not  necessary  to  allege  both.  We  are  of 
the  opinion  that  such  is  not  a  correct  view  ot 
the  law,  and,  save  in  exceptional  cases,  it 
is  contrary  to  the  great  weight  of  authority 
as  laid  down  both  by  text-writers  and  in  the 
adjudicated  cases.  The  exceptional  cases  are 
where  the  statemait  of  facts  shows  that  plain- 
tiff Is  entitled  to  the  Immediate  possession  of 
the  ptopexty  when  the  action  la  commenced, 
notwithstanding  he  may  not  be  the  owner  of 
the  prc^wrty.  Tbe  right  of  immediate  pos- 
session U  an  essaitial  dement  of  the  actton 
whether  the  plaintiff  Is  the  own^  of  the  prop- 
erty or  not.  But  the  converse  of  Uie  proposi- 
tion 18  not  maintainable;  an  allegation  of 
ownership  merely  Is  not  anfflclmt,  for  die 
reason  that,  while  one  party  may  be  the  owner 
of  the  property,  another  may  be  entitled  to  tUe 
present  possession,  ^ly  number  of  illustra- 
tions will  occur  to  the  mind  of  the  reader 
without  making  qieciflc  reference.  This  be- 
ing the  case,  it  la  eallatdous  to  assert  that  an 
allegation  of  ownen^ip  alone  is  saffli^t. 
Any  complaint,  in  order  to  state  a  cause  of 
action,  must  state  fticts  whi<^,  if  true,  will 
CTtitle  plaintiff  to  legal  or  equitable  relief. 
This  is  the  crucial  test.  How,  then,  can  it  be 
contended  that  where  a  cnnplalnt  alleges 
ownership  only  It  states  a  cause  of  action 
wbai,  even  admitting  that  fact  to  be  true, 
the  plaintiff  may,  nevertheless,  not  be  entitled 
to  relief  as  against  one  having  the  right  of 
possession  when  the  action  la  commenced? 

In  some  of  the  cases  cited,  especially  those 
from  the  state  of  Colorado,  it  appears  a  differ- 
ent doctrine  is  enunciated.  The  cases  so  de- 
cided proceed  upon  the  theory  that  an  allega- 
tion of  ownership  in  the  plaintiff  carries  with 
it  the  presumption  that  plaintiff  Is  entitled  to 
possession.  This  would  be  true  if  the  pre- 
sumption was  absolutely  conclusive;  but.  In- 
asmuch as  at  most  It  is  only  e  rebuttable  pre- 
sumption, we  feel  justified  in  holding  that  the 
doctrine  Is  fallacious,  and  Is  founded  upon 
an  erroneous  conception  of  the  legitimate 
functions  of  pleading  in  a  court  of  Justice 
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Much  as  we  appreciate  tlie  hl^  standing  of 
the  Supreme  Court  of  our  sister  stat^  we  can- 
not subscribe  to  the  doctrine  announced  In 
the  cases  r^erred  to. 

In  Wells  on  B^levln  (Sd  SltfO  1  01,  It  Is 
said: 

"One  of  the  cardinal  rules  of  this  action  is, 
that  the  plaintiff  must  in  all  cases  have  a  gen- 
eral or  spedal  property  in  the  goods  which  he 
seeks  fo  recover,  with  the  right  to  their  im- 
mediate and  ezdusiTe  possession  at  the  time  of 
the  commencement  of  bis  suit.  This  has  been 
the  rule  from  the  earliest  times,  and  is  sostalned 
by  an  unbroken  current  of  authorities  to  the 
present  day.  It  Is  also  an  established  rule  thnt 
the  plaintiff,  having  such  property  and  right  of 
posaessicni,  may  aostaiu  the  action  without  other 
title,  even  against  the  general  owner." 

Again,  the  same  author,  In  section  670,  in 
stating  the  essential  elements  of  a  complaint, 


"Hie  declaration  should,  be  drawn  to  meet  the 
proof  which  will  be  prodneed  at  the  hearing. 
The  gist  of  the  action  is  the  wrongful  deten- 
tion. The  plaintiff  must  allege  the  right  or  title 
in  himself  as  it  exists,  the  right  to  immediate 
possession,  and  the  detentkm  tv  the  defend- 
ant." \ 

Sbinn  on  Replevin,  }  428,  states  the  rule 
xaore  elaborately  and  perhaps  more  suc- 
cinctly: 

"The  declaratimi,  complaint,  or  petition  (as  the 
first  pleading  on  the  part  of  the  plaintiff  may  be 
called)  must  in  general  contain  an  averment  of 
the  three  fundamental  facts  which  together  make 
up  a  cause  of  action  in  replevin.  That  is  to  say, 
the  plaintiff  must,  in  ordinary  cases  in  the 
pleading  by  which  he  states  to  the  court  his 
cause  of  action,  state  the  following  facts:  (1) 
Hie  ownership  of  the  plaintiff;  (2)  tiie  right 
of  the  possession  of  the  plaintiff  to  the  property 
at  the  time  the  action  is  brought;  and  (3)  the 
present  wrongful  detention  of  tiie  defendant." 

Cobbey  on  Replevin,  \  27,  cited  by  app^Oant, 
says: 

"Replevin  is  strictly  a  jKosessory  action,  *such 
wherein  the  right  of  possession  only,  and  not 
of  property,  is  contested.'  Its  primary  object  is 
to  enable  the  plaintiff  to  obtain  the  actual  pos- 
session of  personal  property  wrongfully  detained 
from  him  by  the  defendant  at  the  time  the  ac- 
tion is  brought.  Generally  speaking,  in  an  ac- 
tion of  replevin  the  right  to  the  possession  of 
the  property  at  the  time  the  suit  is  brought  is 
the  only  matter  in  controversy,  and  the  coily 
question  that  can  be  tried  uid  determined 
therein.** 

The  same  author,  In  section  081,  In  naming 
the  essentials  of  a  good  complaint,  states  the 
rule  vith  less  perspicuity  as  follows: 

"A  complaint  which  alleges  (1)  wrongful  tak- 
ing, (2)  wrongful  possession,  (3)  unlawful  con- 
version, la  a  good  complaint  in  replevin.  The 
complaint  must  show  a  right  of  property  and  of 
possession  in  the  plainti£" 


In  23  R.  C.  L.  p.  926,  ondflr  flu  bead  of 

Pleading,  It  Is  said: 

"It  may  be  8tat?d  as  a  well-settled  general  rule 
that  it  is  necessary  to  allege  both  the  owner- 
ship, either  general  or  special,  and  the  right  to 
immediate  possession  in  a  complaint  fOr  re- 
plevin." 

Further  on  in  the  same  section  the  author 

says: 

"Where  the  cMnplaint  merely  allies  owner- 
ship in  the  plaintiff  without  averring  a  right  to 
possession,  no  cause  of  action  is  stated.  It  is 
necessary  to  allege  that  the  plaintiff  is  the  owner 
and  entitled  to  possession  of  the  property  at  the 
date  of  the  commencement  of  the  suit." 

In  34  Cyc.  at  page  1464,  we  find  the  fol- 
lowing: 

"In  an  action  of  replevin,  as  in  other  civil 
actions,  the  complaint  must  allege  facta  sufficient 
to  constitute  a  cause  of  action,  and  to  show 
that  it  exists  in  favor  of  plaintiff,  and  against 
defendant.  Whether  the  action  is  at  common 
law  or  under  the  statutes,  the  complaint  must 
state  in  clear  and  concise  language  the  facta 
upon  which  plaintiff  bases  his  right  and  which 
entitle  him  to  recover,  and  it  must  allege  facts, 
and  not  matters  of  evidence,  or  legal  conclu- 
sions. The  material  facts  to  be  alleged  are 
plaintiff's  ownership,  either  general  or  special, 
of  the  property,  describing  it,  his  right  to  Its 
immediate  possession,  and  the  wrongful  taking 
or  detention  thereof  by  defotdant.** 

The  foregoing  excerpts  state  the  law  as 
maintained  by  all  the  text-writers  we  have 
examined  upon  the  question  Involved,  and 
we  have  no  reason  to  believe  there  is  any 
substantial  dissent  from  the  doctrine  thus 
announced.  Hence  we  are  driven  to  the  con- 
clusion that  an  allegation  of  ownership  alone 
is  not  sufficient;  that  there  must  be  a  state- 
ment of  facts  from  which  It  may  be  Inferred 
with  reasonable  certainty  that  plaintlCf  is 
OTtltled  to  the  possession  of  the  property  when 
he  commences  his  action,  and,  as  stated  by 
Cyc.,  supra,  It  must  be  a  statement  of  facta, 
and  not  mere  legal  conclusions.  See,  also. 
Chambers  v.  Emery,  36  Utah,  880,  108  Pur. 
1081,  Ann.  Gas.  1912A,  332. 

With  this  statement  of  the  law  as  we  find 
It,  we  come  now  to  an  analysis  of  the  com- 
plaint In  the  Instant  case.  If  there  are  suffl* 
clent  facts  stated  from  which  it  may  be  in- 
ferred with  reasonable  certainty  that  plain- 
tiff at  the  time  the  action  was  commenced 
was  eiititled  to  the  immediate  possession  of 
the  property,  thm  the  complaint  states  a 
cause  of  action,  and  the  contention  of  aK)el- 
lant  is  without  merit. 

[i]  The  complaint  In  effect  allies  that 
plaintiff's  Intestate  was  the  owner  of  the  prop- 
erty at  the  time  of  his  death,  and  that  plain- 
tiff thereafter,  as  admlulstratriz,  became  the 
owner  and  continued  to  be  so  until  the  action 
was  commenced;  that  on  the  4tb  day  of  No^ 
vember  thereafter  the  defendant  wrongfully, 
willfnlly,  and  without  consent  of  plaintiff 
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kept  possession  of  the  property,  and  on  said 
date  wrongfully  and  willfully  refused  to  de- 
liver it  to  plaintiff,  alttaough  she  made  de- 
mand tberefor.  This  is  all  that  Is  alleged 
concerning  ownership  and  right  of  possession. 
It  will  be  observed  the  complaint  nowhere 
alleges  that  plaintiff  was  entitled  to  the  pos- 
session of  the  property,  either  at  the  time  of 
commencing  the  action  or  at  the  time  the 
complaint  was  Terifled,  which  was  on  the  13th 
day  of  November,  1918.  From  November  4th 
until  November  13th  there  is  a  complete  hia- 
tus in  the  pleading  concerning  the  possession 
or  right  of  possession,  unless  we  Indulge  in 
the  presumption  that  right  of  possession 
follows  from  the  fact  of  ownership,  as  held 
by  the  Colorado  court 

[6]  We  have  already  observed  that  that  Is 
a  deduction  that  should  not  l>e  made  in  plead- 
ing. It  may  be  proper  as  a  matter  of  evidence 
In  the  trial  of  a  cause,  but,  In  pleadii^,  ulti- 
mata facts  must  be  stated.  Fredericks  v. 
Tracy,  08  Cal.  660,  S3  Pa&  7S0. 

Bespondent  seems  to  rely  with  considerable 
assurance  on  the  case  of  Nielsen  r.  Hyland, 
a  Utah  case,  170  Pac.  778.  In  that  case  the 
complaint  alleged  the  ownership  and  value 
of  the  property,  the  wrongful  possession  by 
defendants,  the  demand  of  plaintiff,  and  that 
defendants  still  continued  to  wrongfully  de> 
tain  the  property,  thus  bringing  the  wnmg 
complained  of  down  to  the  very  commence- 
ment of  the  action.  Such  a  state  of  facts,  in 
our  oplnton,  justifies  the  oonclusim  that  the 
plaintiff  was  entitled  to  the  possession  of  the 
property  when  he  commenced  his  action.  We 
held  the  complaint  was  sufflcimt;  we  are  still 
of  th«  same  opinion,  bat,  without  Btmting  the 
difference  in  detail,  It  la  safflfdent  to  say  no 
such  case  is  presented  here. 

[7]  In  view  of  what  has  been  said  It  follows 
that  in  our  opinion  the  complaint  in  this  case 
Is  fatally  defective;  and,  unless  the  appel- 
lants, by  their  course  of  conduct,  waived  the 
defect,  the  Judgment  of  the  trial  oonrt  should 
be  reversed. 

[I]  The  defendants  answered  the  complaint, 
hut  it  cannot  be  contended  that  the  answer 
waived  the  defect  by  tendering  the  issue  omit- 
ted in  the  complaint.  The  answer,  In  brief, 
merely  denies  the  allegations  of  the  complaint 
relating  to  owner^Ip  by  plaintiff  and  wrong- 
ful detention  by  defendants,  and  affirmatively 
alleges  ownership  in  defendants. 

During  the  course  of  the  trial  defendants 
tendered  certain  requests  to  Instruct  the  3ury 
■relating  to  the  right  of  possession.  These 
were  refused  by  the  court,  but  the  circum- 
stance tends  to  show  that  right  of  possession 
was  nccep^Pd  as  an  issue  at  the  trial,  and  evi- 
dence admitted  thereon.  Furthermore,  the 
court  was  permitted,  without  objection  or  ex- 
ception, to  Instruct  the  Jury  as  follows: 

"Ton  are  instructed  that  if  you  find  by  a 
preponderance  of  the  evidence  that  the  plain- 


tiff in  this  case,  at  the  time  tte  suit  was  cooi- 
menced,  was  lawfully  entitled  to  the  Iminediate 
possession  of  the  proper^  in  the  complaint  de- 
scribed, and  Chat  the  defendants,  or  either  of 
them,  liad  the  same  in  their  possesion,  you  win 
find  for  the  plaintiff."  * 

[t]  While,  as  heretofore  shown,  the  right 
of  possession  at  the  comm^cement  of  the 
action  was  not  put  In  issue  by  the  pleadings, 
yet  it  must  have  been  made  an  issue  ft  the 
trial,  and  evidoice  admitted  tbn^on,  or  tbe 
above  instruction  would  not  have  been  glv»i. 
Elvery  reasonable  lntendm«it  must  be  In- 
dulged in  favor  of  the  judgniAit.  In  14 
Standard  Ency.  of  Procedure^  at  p.  S24,  It 
Is  said: 

"Tbe  issues  of  a  case  are  defined  by,  and  con- 
fined to,  tbe  pleadings.  Ordinarily  matters  not 
pot  in  issue  by  the  pleadings  cannot  be  litigat- 
ed. In  determining  the  Issues  made  in  the  case, 
tbe  pleadings,  and  not  the  evidence,  must  he 
looked  to.  But  the  parties  by  their  conduct  on 
the  trial  may  Include  a  dlspoted  fact  within  the 
issues  of  the  case,  although  such  fact  does  not 
appear  at  issue  In  the  pipings." 

See,  also,  note  to  tlie  above  dtatiotL 
In  TtA.  21  of  tbe  anthority  last  ctted,  at 
pages  411  and  412,  the  text  reads: 

"Th»  admi8sl<m  vi  evidence  under  a  defective 
allegation,  without  objection,  will  gmerally  op. 
erate  as  a. waiver  of  tbe  defects;  and  the  same 
rule  has  been  applied  where  the  complaint  omits 
some  fact  essential  to  a  cause  of  action,  but 
whidt  might  be  supplied  by  amendment  al- 
though thttB  la  aatliozity  to  the  contrary." 

The  cases  cited  in  this  »cerpt,  In  note  25, 
fully  supiwrt  the  text  The  first  case  cited. 
Slaughter  v.  Goldberg,  Bowen  &  Co.,  26  Cal. 
App.  318,  147  Pac,  90,  a  California  case,  re- 
quires something  more  than. a  passing  notice, 
because  It  gives  full  effect  to  the  provisions 
of  section  475  of  the  California  Code  of  Civil 
Procedure,  which  Is  substantially  the  same  as 
our  Comp.  Laws  1917,  {  6622,  requiring  errors 
to  be  disregarded  which  do  not  affect  the  sub- 
stantial rights  of  the  parties. 

The  action  in  the  case  referred  to  was  for 
damages  resulting  from  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused  by 
negligence.  The  complaint  f&iled  to  show  the 
exist«ice  of  any  heirs,  which  was  conceded 
to  be  an  essential  element  in  stating  a  cause 
of  action.  The  defendants  filed  a  general 
demurrer,  and  urged  In  support  of  It  tfao 
omission  above  referred  to.  The  demurrer 
was  overruled,  defendants  answered  and 
went  to  trial.  Evidence  was  admitted  with- 
out objection.  On  appeal  the  order  of  the 
court  overruling  the  demurrer  waa  relied  on 
for  reversal  of  the  Judgment.  Respondent 
resisted  appellant's  contention,  and  Insisted 
that  the  admission  of  evidence  without  objec- 
tion cured  the  omission  of  the  allegation. 
This  point  was  sustained  by  the  appellate 
court,  which,  In  the  course  of  its  opinion,  at 
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page  9S  of  147  Pac..  at  page  S25  of  26  Cal. 
App^  used  the  foUowlng  language: 

"We  do  not  fee\  disposed  to  examine  the  nn- 
meroQi  cases  cited  by  the  parties.  It  seems 
to  na  that  the  reformed  procedare  would  receive 
a  decked  shock  if  a  defendant  should  be  per- 
mitted to  stand  by  and  without  obje<;tion  allow 
an  iasfle  to  be  tried  as  though  properly  EFCsented 
by  the  pleadings,  and  on  appeal  escape  the 
GODseqneDces  by  claiming  that  the  complaint 
failed  to  present  such  issue.  IMhere  ever  was 
a  case  where  section  475  of  the  Code  of  Civil 
Procedure  was  intended  to  apply,  this,  it  seems 
to  us,  la  one." 

Then,  after  referring  to  and  quoting  from 
Texas  &  Pac.  By.  t.  Lacey,  lfi5  Fed.  226, 
107  C  C.  A.  3S1,  which  seems  to  be  In  point, 
tlie  California  court  proceeds: 

"In  the  case  here  the  trial  proceeded  in  all 
respects  as  though  the  pleadings  sufficiently  pre- 
sented the  issue  as  to  there  being  heirs,  and 
precisely  as  it  would  had  the  complaint  con- 
tained the  allegation  which  it  iA  insisted  it 
should  have  contained.  Why,  then,  should  the 
case  go  back  to  have  the  complaint  amended, 
as  it  is  manifest  that  the  proofs  would  be  the 
same?  How  can  it  be  said  that  defendant  has 
sustained  'substantial  injury,  and  that  a  dif' 
fertnt  result  would  have  been  probable  if  such 
error  •  *  •  or  defect  had  not  occurred'?"— 
citing  the  section  above  referred  to. 

The  case  at  bar  Is  substantially  similar  in 
every  respect  to  the  case  from  which  the 


Beck  &  Champion  Min.  Co.,  15  Utah,  B34,  50 
Pac  834. 

The  case  of  Harkness  v.  McClain,  In  our 
opinion,  is  the  only  one  of  the  three  cases  last 
cited  which  bears  any  similarity  In  principle 
to  the  case  at  bar ;  and,  evax  In  that  case, 
which  was  an  action  upon  a  promissory  note 
in  which  there  was  no  allegation  of  notice  td 
the  Indorser,  it  seems  an  answer  was  filed 
which  raised  the  issue  of  notice.  In  every 
other  respect  the  cases  are  similar.  As  we 
read  the  cases  heretofore  referred  to  we  see 
no  difference  between  raising  the  issue  by 
answer  where  It  was  not  presented  by  the 
complaint  and  raising  It  by  the  tacit  consent 
of  the  parties  during-  the  course  of  the  trial. 
Viewed  in  that  light,  the  case  of  Harkneas  v. 
McCIain,  supra,  Is  an  authority  In  point. 

We  find  no  prejudicial  error  in  the  matter 
complained  of.  The  Judgment  of  the  trial 
court  is  affirmed  at  cost  of  appellants, 

COBFMAN,  G.  J.,  and  FBICK,  WEBEB, 
and  GXDEOX,  JJ.,  concur. 


ERNST  V.  ALLEN  et  aL 
ALI^  et  aL  v.  I^GFORD. 
(No.  8380.) 
(Supreme  Court  of  Utah.    Nor.  21,  1910.) 


above  excerpts  are  quoted,  except  that  in  the  j  easements  .^3(1)-"Easemeht  appuotk- 
instant  ease  no  demurrer  was  tiled  and  no  ob^ 
Jectlons  whatever  made  until  after  verdict 
and  judgment  had  been  entered  thereon.  In 
that  respect  this  is  a  stronger  case  for  the 


application  of  the  rule  that  harmless  errors 
must  be .  disregarded.  The  following  cases 
also  seem  to  be  in  point  In  a  greater  or  less 
degree:  Noakes  v.  City  of  Los  Angeles,  175 
Pac.  40&;  Boyle  v.  Imp.  Co.,  27  Cal.  App.  714, 
151  Pac.  25 ;  L.  &  N.  Ry.  v.  Taylor,  92  Ky.  55, 
17  8.  W.  198 ;  Lounsbury  v.  Purdy,  18  N.  T. 
615 ;  Wright  v.  Deerlng.  2  Misc.  Rep:  296,  21 
N.  Y.  Supp.  929;  Hogg  v.  Plnckney,  16  S.  C. 
387 ;  Sherwood  v.  City  of  Sioux  Falls,  10  S.  D. 
405,  T3  N.  W.  913;  Martin  .v.  Graff.  10  S.  D. 
592,  74  N.  W.  1040  ;  Stenson  v.  Elfmann,  26  S. 
D.  1.14,  128  N.  W.  -588;  Rea  v.  EsUck,  87 
Wash.  125,  151  Pac.  256. 

Many  of  the  cases  last  cited,  like  the  Cali- 
fornia case,  go  to  the  extent  of  holding  that 
the  defect  Is  waived  by  introducing  evidence, 
even  where  the  objection  was  made  by  de- 
murrer in  the  court  below.  We  need  not  go 
to  that  extent  In  the  present  case,  and  ex- 
pressly reserve  that  question  until  It  becomes 
necessary  to  determine  It. 

Respondent  calls  our  attention  to  three 
Utah  ^cases  Involving  the  question  of  defects 
cured  by  verdict.  Harkness  v.  McClain,  8 
Utah,  52,  20  Pac.  964;  Voorhees  V.  Manti  City,  ^  

13  Utah,  435, 43  Pac.  684;  Mangum  v..Bu!lion,  I  benefited  by  the  easement,  the  use  of  the  words 
■        ^t^.-  «».«■  ^mmm  »AptB  Mtd  MY.MUM  UMl  In  all  Ke7-Numb«red  Dlgesti  and  Indexw 


WANT." 

An  "easement  appurtenant"  or  casement 
proper  is  a  privilege  which  the  owner  of  one 
tenement  has  the  right  to  enjoy  in  respect  to 
that  tenement,  in  or  over  the  tenement  of  an- 
other person,  involving  the  idea  of  two  dlatlnct 
tenements,  a  dominant  estate,  to  whldi  the  right 
is  accessorial,  and  a  servient  estate,  on  whi(^  it 
is  a  burden  or  (Aarge  (ciUng  Words  and  Phrases, 
Easement). 

2.  Easembnts  «533(1)— "Easement  in  obosb." 
An  "casement  in  gross"  Is  a  mere  personal 

interest  In  the  real  estate  of  another,  not  as- 
signable or  inheritable,  and  being  so  excluuvdy 
personal  that  the  owner  cannot  take  another 
person  in  company  with  him  (citing  Words  and 
Phrases,  Easement  In  Gross). 

3.  Evidence  «s»448— Cokbibuotiok  of  ak- 
biquons  inbtbuuent  in  view  of  cibcuu- 

STANCES  and  SITUAnON. 
An  instrument  attempting  to  create  an  ease- 
ment should  be  read  in  the  light  of  surrounding 
circumstances,  the  situation  of  the  parties,  and 
property  involved,  where  the  language  used  is 
ambiguous  and  apparently  contradictory. 

4.  EAaKuiNTs  «=»8(1)— Use  or  wobdb  of  in- 
hbeztance  IH  CBEATINQ  easehbnt  appubtb- 
NANT. 

If  the  words  "heirs  and  assigns"  are  used 
in  making  a  reservation  of  easement  where  the 
ftrantor  in  fact  retains  no  land  that  can  be 
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does  not  create  an  eaaement  appnttenant,  tbe 
eleninit  of  a  domia/uit  state  beins  lacking,  and 
it  is  only  an  easement  in  gross;  but  it  the  deed 
reserving  easement  refers  to  no  land  of  the 
grantor  to  which  the  easement  can  be  appurte- 
nant,  but  such  land  exists  or  existed,  the  fact 
of  its  existence  may  be  established  to  give  effect 
to  the  words  used. 

Easeuents  ®=33(^— Bksebtation  or  bjlbe- 

HBNT  APPUBTBNANT  WITHOVT  DKSOBIFTIOIT 

07  BEITAINED  LAND. 

Where  the  owner  of  a  tract  of  land  conveyed 
rart  of  it,  reserving  to  herself,  ber  heirs  and 
assigns,  an  equal  right  with  the  grantee,  his 
heirs  and  assigns,  to  a  right  of  way  for  vehicles, 
foot  passengers,  animals,  etc^  over  a  strip  of 
land  between  that  conveyed  aoA  that  retained, 
the  easement  thus  created  was  appurtenant  to 
the  retained  land,  though  such  retained  land 
was  not  described  by  the  conveyance. 

Appeal  from  District  Court,  Salt  Lake 
Ckmnty;  P.  C.  Evans,  Judge. 

Consolidated  actions  by  Helen  D.  Ernst 
against  William  Alien  and  others,  and  by 
William  Allen  and  others  against  Mrs.  Helen 
Langford.  From  decree  for  plaintiffs  and  de- 
fendants Allen  and  others,  Ernst  and  Lang- 
ford  appeal.  Case  remanded,  with  directions 
to  modify  decree  In  accordance  with  decree, 
and  Judgment  as  modified  affirmed. 

Young  &  Moyle,  of  Salt  Lake  City,  for  ap- 
pellants. 

Soren  X.  Christensen  and  Thomas  Ramage, 
both  of  Salt  Lake  City,  for  respondents. 

THURMAN,  J.  This  Is  a  controversy  con- 
cerning an  alleged  right  of  way,  hereinafter 
referred  to  as  an  "alley,"  10  feet  wide  and 
10  rods  long,  lying  between  and  adjacent 
to  other  lands  owned  respectively  by  the 
parties  litigant. 

Each  of  the  parties  plaintlCT  and  defendant 
commenced  an  action  against  the  other  to 
quiet  title  to  the  strip  of  land  in  question  and 
for  injunctive  relief.  At  the  trial,  the  actions 
were  consolidated  and  tried  together.  The 
trial  court  found  the  issues  in  favor  of  re- 
spondents Allen  et  al.,  and  a  decree  was  en- 
tered In  accordance  with  the  findings.  This 
::ppeal  Is  taken  to  reverse  the  Judgment.  Nu- 
merous errors  are  assigned.  The  material 
facts,  however,  are  not  in  dispute,  and,  In 
our  opinion,  the  wht^e  controversy  is  deter- 
minable as  a  question  of  law  dependent  upon 
the  construction  of  one  or  two  deeds  of  con- 
veyance made  and  executed  by  the  common 
ancestor  of  the  parties  to  this  action'. 

The  common  ancestor  Jane  Elizabeth 
James,  formerly  owned  the  entire  property 
now  owned  by  appellaut  and  respondents,  in- 
cluding .the  all^  in  dispute,  ^e  land  so 
owned  t>y  Mrs.  James  is  sltu^ed  on  lot  6, 
block  36,  plat  A,  Salt  Lake  City  survey,  front- 
ing west  on  the  east  dde  of  Second  East  street 
between  Fifth  and  Sixth  South.  ' 


In  April,  1888,  Hrs.  James,  by  warranty 
deed,  conveyed  to  one  Eliza  Shafer,  predeoea- 
Bor  In  interest  of  ap[>ellant,  a  portlm  of  said 
land  described  as  follows; 

"Beginning  60  feet  north  of  the  S.  W.  comer 
lot  6,  block  36,  plat  A,  Salt  Lake  City  survey, 
thence  north  38  feet,  thence  east  10  rods,  thoice 
south  88  feet,  thenoe  west  10  rods  to  the'  begin- 
ning, reaervlnff  to  Uie  said  party  of  the  fint 
part,  hctn  and  aasEgns,  an  equal  right  with  the 
said  party  of  the  second  port,  heirs  and  anigna, 
to  a  right  of  way  for  all  manner  and  kind  of 
vehicles,  foot  passengers,  animala,  loaded  or  not, 
over  the  following  described  land,  to  wit:  Be- 
ginning 78  feet  north  of  the  S.  W.  comer  of  lot 
6,  north  10  feet,  east  10  rods,  south  10  feet, 
west  10  rods  to  beginning." 

The  strip  of  ground  last  described  u  a 
right  of  way  is  the  ground  in  controversy. 
Elisa  Shafer  subsequently  conv^ed  the  same 
prt^rty,  Including  the  alley,  to  <me  Isaac 
BrociEbank.  Mrs.  James  Joined  In  this  ooa- 
veyance,  still  reserving  a  right  of  way  to  her- 
self, her  belri  and  assigns. 

At  the  time  of  the  execution  of  these  con- 
veyances, Mrs.  James  was  the  owner  of,  and 
retained  ownership  of,  a  small  parcel  of  the 
land  lying  north  of  the  alley  and  abutting 
thereon,  described  as  follows: 

"Commencing  at  a  point  88  'feet  north  from 
the  S.  W.  corner  of  lot  5.  block  30,  plat  A,  Salt 
Lake  Ci^  survey,  north  16  feet  1^  Inches; 
east  10  rods;  south  16  feet  1%  inches;  west  10 
rods  to  beginning." 

This  is  the  land  now  owned  by  respondents: 
The  entire  width  of  this  paro^,  frontiug  on 
Second  East  street.  Is,  and  ever  since  before 
Mrs.  James  made  the  conveyance  referred  to 
has  been,  occupied  by  a  building  used  for  res- 
idence or  business  purposes,  it  extended 
back  50  or  75  feet  Bade  of  this  were  sheds 
where  the  owner  or  occupants  of  the  building 
kept  their  wood  for  fuel.  On  the  land  now 
owned  by  appellant  on  the  south  side  of  the 
alley,  there  were,  during  all  the  times  men- 
tioned, two  or  more  bnlldlngs  used  for  resi- 
dential purposes,  first  building  fronted 
west  on  Second  East  street  and  was  flush 
with  the  south  boundary  line  of  the  all^. 
The  other  building  was  In  the  rear.  The 
space  between  the  fnmt  buildings  <m  eacb 
side  of  the  alley  was  oyily  10  feet  wlde^  the 
designated  width  of  the  alley.  A  ditch  ex- 
tended north  and  south  on  the  oatet  edge  of 
the  sidewalk  in  frwt  of  the  buildings,  and 
during  all  the  times  mentioned  this  dltdi  was 
crossed  by  a  bridge  leading  Into  tlie  alley. 
At  all  times  covered  by  the  evidence  In  the 
case  the  alley  vras  used  as  a  risfht  of  way  tai 
common  by  the  parties  litigant  and  their  pred-  - 
ecessOTs  in  Interest.  As  to  wbeflier  or  not 
the  r^t  of  respondents  and  Oielr  predeces- 
sors In  lnt»-est  was  disputed  or  acquiesced 
in  by  the  owners  and  occupants  on  the  sondi 
side  of  the  all^,  the  erldoioe  is  conflicdng, 
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and  we  ieem  it  nnnecessary  to  attempt  a  de- 
termination of  tbat  qnestlm.  The  eTldence, 
however,  does  satlafactorily  establish  the 
fact  that  the  alley  was  nsed  by  Mrs.  James 
In  her  lifetime  and  by  her  successors  after- 
wards, for  the  purpose  of  carrying  or  convey- 
Ing  to  the  rear  of  her  bnllding  coal,  wood, 
groceries,  and  other  articles;  and  the  alley 
was  not  only  convenloit  and  beneficial  for 
such  purposes,  but  was  absolutely  essential 
whenever  It  became  necessary  to  use  vehicles 
to  convey  the  articles  mentltmed.  The  evt- 
dence  Is  conclusive  that  the  alley  was  the  only 
means  of  Ingress  and  egress  to  and  from  the 
back  portion  of  the  premises  without  going 
through  the  building. 

The  following  sketch,  made  without  refer- 
ence to  exact  scale,  illustrates,  approximately, 
the  various  parcels  of  land  referred  to,  the 
street,  ditch,  and  bridge,  and  Is  self-explan- 
atory: 


ACMQ 
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The  evidence  tends  to  show  that  the  use 
made  of  the  alley  respondoitB  and  their 
tenants  since  they  moved  there  In  1914  has 
been  mnch  more  extensive  than  that  made 
by  former  occupants,  and  that  no  doubt  In- 
tensified the  trouble  which  finally  resulted 
in  the  present  Utlgatitm. 

Appellant  presents  t<a  our  consldtfatlon  a 
qnestlon  which,  as  far  as  the  wrltn-  Is  Inform- 
ed, has  never  before  been  determined  by  this 
court  The  queatlon  Is  not  (mly  new  In  that 
sense,  but,  as  we  view  the  case,  Its  proper  de- 
termination is  decisive  of  the  main  Issue  pre- 
sented for  our  consideration.  The  question, 
in  the  last  analysis.  Is:  Can  the  owner  In  fee 
of  a  parcel  of  land  convey  a  part  thereof  and 
reserve  from  the  part  conveyed  a  right  of 
way  for  herself,  heirs  and  assigns,  over  a 
strip  contiguous  to  that  retained  by  herself, 
imless  the  conveyance  describes  the  land  so 
retained  by  the  grantor?  Appellant  contends 
with  great  earnestness  and  more  than  ordi- 
nary ability  that  such  a  reservation  only  re- 
serves to  the  grantor  a  mere  perscmal  right 
which  Is  neither  inheritable  nor  assignable, 
notwithstanding  words  of  Inheritance  and  as- 
signability are  used,  and  notwithstanding 
the  further  fact  that  the  grantor  may  have 
retained  the  ownership  of  contiguous  lands 
which  might  be  benefited  by  the  right  of  way. 
In  short,  appellant  contends  that  by  the  terms 
of  the  conveyance  In  this  case.  Including  the 
reservation,  the  common  ancestor,  Jane  Eliza- 
beth James,  did  not  reserve  an  easement  ap- 
purtenant to  other  lands  owned  by  her  which 


might  be  Inherited  or  assigned,  but  only  ifr- 
served  a  way  In  gross,  which  upon  ber  death 
would  become  extinguished.  This  position  of 
appellant  gives  no  effect!  whatevOT  to  the 
words  "helra  and  assigns"  occurrhig  in  the  res- 
errotlon  In  both  OMiveyances,  bat  construes 
the  Instruments  as  If  these  words  had  been 
<»nitted  altogether.  Many  of  the  cases  her^ 
Inafter  dted  support  the  contention  of  appe- 
lant that  words  of  assignability  or  inherit- 
ance do  not  of  themselves  make  the  easement 
assignable  or  inheritable  If  in  fact  It  Is  only 
an  easement  In  gross. 

Whether  or  not  an  easement  In  gross  might 
be  made  assignable  or  Inheritable  merely  by 
the  use  of  words  suggestive  of  these  qualities 
need  not  be  determined  by  us  In  the  instant 
case.  It  Is  sufflclrat  for  our  present  purpose 
to  determine  whether  the  right  of  way  In 
question  here  is  an  easement  appurtenant  or 
an  easement  in  gross  under  the  facts  dlsclc&ed 
by  the  record  and  the  law  applicable  thereto. 

[1]  An  "easement  appurtenant,"  s<Hnetlmes 
called  an  easement  proper,  has  been  defined 
as  follows: 

"An  'easement  proper*  Is  a  privilege  wblcb 
the  owner  of  one  tenement  hsa  the  right  to  en- 
joy, in  respect  to  that  tenement,  in  or  over  the 
tenement  of  another  person."  3  Words  and 
Pbraaes.  p.  2306. 

Again,  the  same  authority,  at  page  2307, 
In  speaking  of  the  essential  elements  of  an 
easement  appurtenant,  says: 

"The  existence  of  an  easement  involvea  the 
idea  of  two  distinct  tenements:  a  dominant  es- 
tate, to  wliidi  the  right  Is  accessorial;  and  a 
servient  estate,  upon  vhiefa  It  is  a  burden  or 
charge." 

[2]  An  "easonent  In  grostf '  la  defined  by  the 
same  authority,  at  page  2311,  as  follows: 

"An  easement  in  gross  is  a  mere  personal  in- 
terest In  the  real  estate  of  another,  and  is  not 
assignable  or  inheritable.  It  dies  with  the  per- 
son, and  it  is  so  exclusively  personal  that  the 
owner  by  right  cannot  take  another  person  in 
company  wiUi  him." 

The  principal  distinction  between  the  two 
classes  of  easements  seems  to  be  that  In  the 
easement  appurtenant  there  must  be  a  dom- 
inant tenement,  while  no  such  element  exists 
Id  an  easement  in  gross. 

These  definitions  have  been  selected,  from 
a  large  number  examined,  because  of  their 
brevity  and  perspicuity.  Applying  them  to 
the  facts  in  the  case  at  bar,  we  have  no  diffi- 
culty whatever  in  determining  to  which  class, 
the  easement  in  question  belongs.  Here  we 
have  the  right  of  way  reserved  by  the  common 
ancestor  out  of  the  lands  conveyed  to  Eliza 
Shafer,  appellant's  predecessor  in  Interest. 
At  the  time  the  common  ancestor  naade  this 
conveyance  and  reservation,  she  had  and  re- 
tained ownership  of  other  lands  abutting  on 
the  right  of  way  which  would  be  permanently 
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boieflted  thereby.  Indeed,  the  purpose  of  the 
reaenratlon  la  so  manifest,  when  we  consider 
the  snrronndings,  as  to  be  self-evident  and 
aprarently  Incontrorertible.  If  the  land  con- 
veyed by  Jane  Elisabeth  James  had  been  all 
the  land  she  had  and  she  had  reserved  there- 
from a  right  of  way.  It  mlgjit  well  be  conceded 
the  right  would  have  been  merely  an  easement 
In  gross ;  there  would  have  he«k  no  domi- 
nant tenement  to  which  the  right  of  wnj 
could  have  been  appurtenant  But  such  we 
have  seen  was  not  the  case.  At  the  very  time 
she  made  the  conveyance  and  reserved  the 
right  of  way,  she  owned  other  landa  upon 
which  4be  was  reeddlng—land  craitlgnons  to 
the  rli^t  of  way  and  dependent  upon  It  as  a 
means  of  Ingress  and  egress  to  and  from  the 
hack  portion  of  her  premises. 

It  seems  to  iu  that  thla  matter  Is  too  plain 
for  controversy.  The  right  of  way  In  ques- 
tion, viewed  In  tlie  light  of  the  surrounding 
circumstances,  has  all  the  earmarks  of  an 
easement  appurtenant,  and  unless,  as  con- 
tended  by  appellant,  It  was  necessary  In  the 
deed  to  describe  the  dominant  tenement  or 
land  to  which  the  right  of  way  was  appurte- 
nant, the  Judgment  should  be  affirmed  as  far 
as  the  right  of  way  is  concerned. 

In  support  of  her  contention  that  the  right 
of  way  In  question  Is  a  mere  easement  in 
gross  and  not  an  easement  appurtenant,  and 
that  a  deed  creating  an  easement  appurtenant 
should  describe  the  dominant  estate,  appel- 
lant calls  our  attention  to  the  case  of  Cad- 
waloder  v.  Bailey,  a  Rhode  Island  case,  found 
In  17  R.  I.  4»5,  23  Atl.  20,  14  U  R.  A.  at  page 
300.  Appellant  also  cites  and  relies  on  all  the 
cases  referred  to  in  the  opinion  of  the  court,  to 
which  we  direct  the  attention  of  the  reader. 
Appellant  appears  to  rely  with  great  assur- 
ance upon  the  doctrine  enunciated  In  that  case 
and  the  cases  cited,  for  only  one  or  two  other 
cases  are  referred  to  in  her  brief.  We  can- 
not afford  to  review  the  case  at  length,  but 
the  controlling  facts  are  that  certain  grantors 
owned  the  land  conveyed  and  also  other  land 
knou-n  as  "Bailey's  Beach."  The  grantors  con- 
veyed the  first-mentloneti  land  to  Cadwalader, 
with  certain  bathing  rights  on  the  beach,  and 
also  stipulated  in  the  deed  for  themselves, 
their  heirs,  administrators,  and  assigns,  that 
no  buildint;  except  bathing  cars  should  ever  be 
constructed  on  Bnlley's  Beach,  etc.  Cadwala- 
der thereafter  sold  all  of  the  land  so  conveyed 
to  him,  but  undertook  in  the  conveyance  to  re- 
serve to  himself,  his  heirs  and  assigns,  the 
right  iMjrtalning  to  the  building  restriction 
to  which  refbrcuce  has  been  made.  A  descend- 
ant and  residuary  legatee  of  Cadwalader 
brought  the  action  to  enforce  the  restriction. 
The  court,  In  concluding  the  (Hiinion,  says: 

"It  followB,  then,  that  the  complainant,  never 
having  owned  the  dominant  estate  described  In 
the  bill,  bits  no  standing  in  a  court  of  equity  to 
enforce  rights  which  were  appurtenant  thereto." 


Thus,  we  see,  the  first  Cadwalader,  baring 
sold  the  dominant  estate,  could  not  retain  the 
naked  right  to  raforce  the  bnlldlag  restriction. 
At  most,  it  was  oaly  an  easement  in  gross 
which  at  his  death  became*  extinguished. 
This  is  an  authority  directly  in  point  on  the 
propositlim  heretofore  sngfeated  that  if  Jase 
Elizabeth  James,  the  common  ancestor,  when 
she  made  the  eomvoyauce  referred  tOt  had 
conveyed  away  all  her  land.  Hie  resecvatiom  of 
a  right  of  way  would  have  been  merely  aif 
easement  In  grtMS.  So  far  from  this  case 
being  an  authority  for  appellant  in  her  pres- 
«it  contention,  it  seems  to  us  it  tends  to  sup- 
port the  position  of  respondent  The  clear 
inference  'is  that  if  the  first  Cadwtiader  ha^ 
not  disposed  of  the  land  Intended  to  be  bene- 
fited by  the  restrictkm,  the  court  would  bav? 
sustained  the  action  brought  by  his  devisee. 

However,  while  that  particular  case,  for 
the  reasons  stated,  seems  to  be  against  appel- 
lant's contentltm,  U  must  be  conceded  that 
one  of  the  cases  dtpd  in  the  (^inltm  la  exactly 
In  point  to  the  proposition  that  unless  the 
dominant  estate  la  described  in  a  deed  of  con- 
v^rance,  any  eusonent  attmpted  to  be  cre- 
ated Is  only  an  easement  In  gross.  Wagner 
T.  Hanna,  38  Cal.  Ill,  99  Am.  Dec.  354,  Is  the 
only  case  called  to  our  attention,  and  the  only 
one  we  have  be«i  able  to  find,  that  holds  to 
that  effect  The  first  four  paragraphs  of  the 
syllabi  reflect  the  opinion  of  the  court: 

"When  the  owner  of  a  tract  of  land  sells  one- 
half  of  it,  reserving  a  right  of  way  across  it,  and 
in  the  same  deed  grants  to  the  vendee  a  right  of 
way  across  the  unsold  half,  these  rights  are  not 
annpxed  to,  or  appurtenant  to,  the  reapective 
tracts,  and  do  not  pass  with  the  title.  Whether 
the  grant  of  a  right  of  way  be  in  gross,  or  ap- 
purtenant to  some  other  estate,  must  be  deter- 
mined from  the  grant  itself,  and  not  by  matters 
aliunde. 

"The  principal  distinction  between  an  ease- 
ment and  a  right  of  way  in  gross  is  that  in  the 
Srst  there  is,  and  in  the  second  there  is  not  a 
dominant  tenement 

"The  grant  ot  an  easement  Is  always  made 
for  the  benefit  of  other  premises,  which  are  de- 
scribed in  the  grant 

"A  right  of  way  is  an  interest  in  lands,  to  be 
conveyed  only  by  an  instrament  in  writing, 
which  must  describe  the  interest  conveyed.  If 
it  is  appurtenant  to  another  tract,  it  must  l>e  so 
described,  together  with  the  tract  of  land  to 
which  it  is  appurtenant" 

The  opinitm  Is  by  a  divided  court  and  Is 
otherwise  inherently  weak  and  unsatlsfoctory. 

[S]  The  overwhelming  weight  of  Judicial 
opinion,  as  we  read  the  cases,  Is  to  tlie  effect 
that  an  instrument  attempting  to  create  an 
easemoit  should  he  read  In  the  light  of  sur- 
rounding drcurastances  and  the  sltuatiott  of 
the  parties  and  property  Involved,  especially 
where  the  language  used  Is  ambiguous  and 
apparently  contra^dUctory. 

In  Peck  V.  Oonway.  119  Mkss.  646,  In  whldi 
the  deed  created  an  eaaemoit  It  does  not  ap> 
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pear  tbut  tbe  dominant  estate  was  described ;  tiiat  the  wwd^  both  in  their  technical  and 


In  the  deed.  The  doctrine  of  the  (pinion  Is 
clearly  reflected  In  the  syllabi,  the  first  para- 
graph of  which  Is  as  follows: 

"A  reservation  in  a  deed  of  land,  that  no 
building  ia  to  be.  erected  by  tbe  grantee,  his 
heirs  or  assigns,  upon  the  land  conveyed,  creates 
an  easement,  or  a  serritade  in  the  nature  of  an 
casement,  upon  the  land ;.  and  the  sitt^ttion  of 
the  land  relatively  to  other  land  of  tbe  grantor 
may  be  considered  In  detemdninc  whether  sndt 
easement  or  senritade  is  a  personal  right  of  the 
srantor  or  is  appurtenant  to  his  other  land." 

In  Dennis  t.  Wflson,  107  Mass.  691,  the 
same  condition  exists.  It  is  not  apparent 
that  tbe  deed  described  the  dominant  estate. 
Notwlthstandli^  this,  an  easement  appurte- 
'nant  was  sustained.  The  following  paragraph 
from  tbe  court's  (pinion,  on  page  592  of  107 
Mass.  is  in  point: 

"In  this  case,  Jenkins  conveyed  to  Bico  part 
of  his  entire  tract  of  land.  The  right  of  way, 
excepted  and  reserved,  extended  from  the  high- 
way in  front,  along  the  line  of  divislfm,  for  a 
specified  distance,  less  than  tbe  whole  depth  of 
tbe  lots.  As  tbe  grantor  could  have  no  occasion, 
apparently,  to  use  sudi  a  way  for  any  other 
purpose  than  for  access  to  and  egress  from  his 
remaining  land,  tbe  inference  would  seem  to  be 
inevitable  that  it  was  for  tbat  use  that  both 
parties  must  have  understood  and  Intended  the 
way  to  be  held." 

See,  also.  Badger  t.  Boardman,  16  dray 
(Mass.)  660,  in  which  Uie  court  Held  tbat  no 
easement  was  created.  We  dte  tbe  ease, 
however,  to  the  point  that.  In  attempting  to 
determine  the  meaning  of  an  Instrument  pur- 
porting to  reserve  an  easement,  the  circum- 
stances surrounding  tbe  parties,  their  sltua- 
tton  when  tbe  deed  is  made,  and  the  situation 
oi  the  pn^rty  wiUi  reference  to  other  lands 
of  tbe  grantor,  may  be  coneddered. 

In  Winston  t.  Johnson,  42  Minn.  398,  K. 
W.  968,  a  right  of  way  was  Involved.  We 
quote  tbe  fourth  paragraph  of  tbe  syllabi, 
which,  so  tax  as  the  point  In  review  Is  con- 
cwned,  states  the  essence  of  the  opinion: 

"When  there  is  in  the  deed  no  declaration  of 
the  intention  of  the  parties  in  regard  to  tbe 
nature  of  the  way,  it  will  be  determined  by  its 
relation  to  other  estates  of  the  cantor,  or  its 
tfant  of  such  relation.  Resort  may  also  be  bad 
in  such  a  case  to  other  circumstances  surround- 
lag  the  tranB8cti<Hi,  for  tbe  purpose  of  ascer- 
taining tbe  intent  and  the  effect  to  be  ^v«n  the 
instrument" 

In  French  v.  WUIiams,  82  Va.  462,  4  S,  B. 
691,  we  have  a  case  from  whl<di  we  feel  im- 
pelled to  quote  at  considerable  length.  Be- 
fore doing  so,  however,  we  refer  for  a  brief 
moment  to  the  deed  of  Jane  Elizabeth  James, 
under  which  both  tbe  parties  to  this  cwUro- 
versy  claim,  and  the  lai^age  therein  "her 
heirs  and  assigns.**  Appellant  contends  that 
these  words  are  meaningless  and  without  ef- 
fect On  tbe  other  band,  it  must  be  admitted 


ordinary  meaning.  Imply  something  more  than 
a  mwe  easement  in  gross  as  heretofore  de> 
fined.  If,  thai,  t>ecause  of  some  technical 
rule  of  law,  as  contended  by  appellant,  these 
words  have  lost  both  their  technical  and  or- 
dinary meaning,  it  is  our  duty,  If  possible,  to 
find  for  what  purpose  the  words  were  used. 
If  the  purpose  does  not  fully  appear  In  the 
Instrument  Itself,  then  there  arises  an  am- 
biguity which  may  be  explained  by  the  sur- 
rounding circumstances,  the  situation  of  the 
parties,  and  the  property  involved.  The  case 
last  referred  to  is  also  concerning  a  right  of 
way.  The  following  excerpt  from  the  opinion, 
on  pages  468  and  469  of  82  Va.,  on  page  694 
of  82  Va.,  Is  self-explanatory: 

"Nor  is  it  specifically  stated  in  the  deed  that 
P.  T.  Moroland  owned  the  entire  tract,  or  that 
he  retained  the  part  not  sold  to  French.  In 
fact,  the  failure  of  the  deed  to  specify  that 
Moreland  owned  or  retained  any  land  to  which 
the  *way'  reserved  could  be  appurtenant  is 
strtmiSy  orged  to  uphold  the  contoititm  that  the 
way  reserved  was  of  a  right  in  gross  and  not 
of  a  right  appurtensnt. 

"Hence,  the  absolute  necessity,  if  the  sub- 
stance, and  not  the  shadowy  form,  of  the  eon- 
tract  is  to  be  looked  to,  of  resorting  to  extrinsic 
evidence  to  ascertain  the  true  intent  and  mean- 
ing of  the  parties,  by  having  recourse  to  tbe  cir- 
cumstances which  surrounded  them  at  the  time, 
and  in  the  light  of  which  tiiey  execated  the  con- 
tract. This  is  an  the  more  Important  In  view 
of  the  rule  tbat  a  way  Is  never  presumed  to  be 
In  gross  when  it  can  fairly  be  construed  to  bf 
appurtenant  to  land.  Wash.  E.  and  S.  232. 
And  in  view  of  the  further  rule  'tbat  parties  are 
presumed  to  contract  in  reference  to  the  con- 
dition of  tbe  property  at  tbe  time  of  the  sale.' 
Wash.  E.  and  S.  70.  And  these  principles  are 
all  the  nuire  applicable  inasmucih  as  tiie  way 
here  Is  reserved  to  'Moreland,  hit  Aeirv  end 
tutiffna'  language  which  strongly  tends  to  pre- 
clude the  Idea  of  a  reservation  in  gross.  More- 
over, the  way  reserved  Is  'as  now  and  heretofore 
used,'  but  the  deed,  whilst  It  further  designates 
it  as  'from  the  east  back  street  of  said  town, 
leading  by  the  old  atone  holise,  to  the  back  mill 
road.'  yet  fails  to  describe  tbe  diaracter  of  way 
referred  to,  or  whether  it  was  entirely  or  only 
in  part,  over  the  land  conveyed  to  Frendi. 

"It  is  essential  to  understand  all  these  things 
in  order  to  uphold  snd  enforce  the  contract  ac- 
cording to  its  true  meaning ;  and  to  understand 
them  resort  must  be  bad  to  the  real  state  of 
facts  and  circumstances  surrounding  the  parties 
when  they  entered  into  the  contract.  It  is  clear, 
therefore,  that  parol  evidence  is  admissible  to 
explain  the  surroundings,  and  to  enable  the 
court  to  place  itself  in  the  same  situation  oc- 
cupied by  the  parties  who  made  the  contract, 
and  tiius,  in  view  of  alt  the  attendant  dream- 
stances,  to  judge  of  the  meaning  of  tbe  words 
used,  and  of  tbe  proper  application  of  the  lan- 
guage to  the  way  which,  to  say  the  least  is,  in 
some  measure,  ambiguously  described."  (It^ics 
ours.) 

[4]  One  further  8ugge8tl<Hi  to  make  our 
ipeanlng  dear  in  respect  to  tbe  nse  of  the 
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words  "heirs  and  asslfina"  or  similar  words, 
and  tbe  effect  that  ahould  be  glvm  to  tbera 
In  iDstrumentB  of  this  kind:  If  such  words 
are  used  In  making  a  reservation  in  cases 
where  tbe  grantor  In  fact  retains  no  land  that 
can  be  benefited  by  the  easement,  then  the  use 
of  such  words  cannot  hare  the  effect  of  creat- 
ing an  easement  appurtenant,  for  tbe  element 
of  a  dominant  estate  is  lacking.  In  such  case 
it  is  only  an  easement  in  gross.  If,  on  the 
other  band,  the  words  "heirs  and  assigns," 
or  similar  words,  are  used  In  a  deed  reserv- 
ing an  easement,  and  the  deed  refers  to  no 
land  of  tbe  grantor  to  which  said  easement 
can  be  appurtenant,  but  such  land  in  fact 
exists,  or  existed  when  the  -  reservation 
was  made,  tbe  fact  of  the  existence  of  such 
land  may  be  established  in  order  to  give  ef- 
fect to  the  words  used  in  making  the  reserva- 
tion. 

We  also  call  attention  to  the  following 
cases,  more  or  loss  to  the  same  effect  as  those 
already  considered:  Clark  v.  Martin,  49  Pa. 
at  page  207 ;  McMahon  v.  Williams,  79  Ala. 
at  page  288. 

[fi]  It  would  serve  no  useful  pun>ose  to 
multiply  cases  In  support  of  the  doctrine 
enunciatfed  In  the  opinions  above  referred  to. 
We  have  examined  and  carefully  read  many 
times  tbe  number  of  cases  above  cited,  and 
are  satisfied  that  the  selections  made  reflect 
Hie  great  weight  of  Judicial  opinion.  It 
would  be  a  harsh  rule  Indeed  that  would  de^ 
prive  respondents  In  this  case  of  an  appurte- 
nance almost  indispensable  to  a  comfortable 
enjoyment  oif  thdi'  property— an  appurte- 
nance enjoyed  by  them  and  their  predecessors 
in  interest,  under  a  substantial  claim  of  right, 
for  more  than  a  quarter  of  a  century.  We 
refer  specifically  to  the  right  of  ingress  and 
egress  to  and  from  their  property  for  the  bene- 
fit of  which  tbe  easement  was  created.  Re- 
spondents, however,  can  claim  no  greater 
right  tlian  that  reserved  In  tbe  deed  of  their 
ancestor,  Jane  Elizabeth  James.  Tbe  right 
to  fry  fat  or  to  permit  their  horses  to  stand 
in  the  alley  except  while  loading  and  unload- 
ing vehicles,  or  to  make  any  kind  of  filth 
therein,  is  not  permis.slble  under  the  terms  of 
the  reservation  creating  the  right  of  way;  and 
even  for  the  purpose  of  loading  and  unloading 
vehides  only  such  length  of  time  should  be 
permitted  as  la  reasonably  necessary  for  tbe 
purpose.  The  decree  should  be  modified  In 
these  respects.  Tbe  conclusion  reached  IS 
decisive  of  all  the  questions  Involved. 

The  case  Is  therefore  remanded  to  tbe  trial 
court,  with  directions  to  modify  the  decree 
In  accordance  with  the  views  herein  express- 
ed, and  the  Judgment  so  modified  may  be, 
and  is  hereby,  affirmed.  Tlie  parties  to  pay 
their  own  costs  on  appeal. 

CORFMAN,  a  3.,  and  FRIGS,  WISBER, 
and  GIDEON,  JJ.,  concur. 


FIELDS,  State  Bnglneer,  et  aL  T.  KENGAID 
etsL  (KO.906S.) 

(Supreme  Ooort  of  Oolorada    April  7,  1019. 
On  Petitkm  for  BdiMrini^  Oct  ^  1919.) 

1.  Timn  ^=>13— Wbtkbe  wateb  bigbis  au 

"situated*'  as  AFFECnNO  TENCE. 
Under  Code,  S  2^,  requiring  action  to  be 
tried  in  county  in  whidt  BUbject-matter  is  "sit- 
uated," a  water  right  can  be  held  to  be  situated 
only  at  tbe  point  of  diversion  or  at  the  place  of 
use. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sitaate.] 

2.  YENtTB  ^=>13— BETCSAL  OF  CHANGE  Hf  AC- 
noi?  INVOLVING  WATEB  BIGHTS  PKOPEB. 

Where  action  involving  water  rijthts  was 
brought  in  county  in  which  plaintifTs  rights 
were  situated,  court  properly  refused,  under 
Code,  S  20,  to  change  place  ot  trial  to  comity 
in  which  defendant's  rights  were  aitUBted;  the 
subject  of  the  action  not  being  wholly  in  latter 
county. 

3.  Tenite  ^»45— Lack  of  jUBisnionoN  not 

OBOCND  FOB  CHANGE. 
Lack  of  jurisdiction  ia  a  ground  tar  dis- 
missal, not  for  change  of  venue. 

4.  CouBTB  «=>481~Vknui  hot  CHANGBD  IN 
WATKB  BIGHT  CASE  TO  COUXT  BEHnEBINO 
FOBHKB  incUE. 

In  action  to  aetfle  ymter  rights  of  tike  par- 
ties under  several  decreea,  conrt  properly  re- 
fused to  change  place  of  trial  to  another  county, 
though  prayer  asked  to  have  decree  of  court  of 
such  county  dedared  null  and  void,  since  court 
could  have  detprmined  the  relative  rights  of  the 
parties  without  passing  upon  validity  of  such 
decree. 

5.  OouBTB  ^481  •»  Hat  abkui,  decbks  of 

ANOTHEB  OOUBT  FOB  WANT  OF  JUBISniCnON. 

Any  court  has  a  right  to  declare  the  decree 
of  any  other  court  null  and  void  for  want  of 
jurisdiction  and  to  proceed  as  if  there  were  no 
such  decree,  if  It  is  void  on  its  &ce. 

6.  COUBTB  ^37(3)  —  AfTEB  DECKEB  FAmU 
ESTOPPED  10  qUBSnOIf  JDBISDECTnON. 

Where  parties  to  water  adjudication  pro- 
ceeding submitted  ta  the  adjudication  without 
questioning  the  jurisdiction,  and  received  bene- 
fits of  decree  by  uring  water  distributed  under 
it  for  many  years,  they  cannot  claim  that  the 
court  had  no  jurisdiction. 

7.  Waters  and  wateb  gottbses  ^^tSZCLiy^ 
Adjudication  of  watbb  biohts  confirma- 
tion OF  fobheb  deobbe. 

A  water  sdjudlcatioa  deoee  is  a  eoutbtoft* 
tlon  and  confirmation  of  a  prior  decree  in  same 
court  adjudicating  water  rights  in  same  district. 

8.  Pl.EADI?rO  ©=>9— PUEPOSE  OF  FACTS  AL- 
LEGED IN  AN8WEB  NEED  NOT  BE  STATED. 

In  pleading  under  the  Code  the  facta  con- 
stituting a  defense  are  sufficient  without  atsting 
their  purpose,  though  such  method  Is  not  to  ha 
recommended. 


^siFor  other  cases  sm  ■am*  toplo  and  KBT-NUU  BBR  la  all  Kay-Numbered  DIsMta  and  IndutM 


Digitized  by 


Google 


On  Pctltkm  for  Rehearing. 

9.  Appeaz.  and  ibbob  •s>8S409— Oobbsot 
jxrDoMKtrr  afiibubd  teouor  iusoh  iUBm- 
ncsxm, 

Sapreme  Ootirt  tHU  sffinn  )adcm«Dt  if  tot 
some  reason  appearing  in  the  record  it  is  aliown 
to  be  right,  no  matter  how  unfounded  or  imuffi- 
cient  may  hare  been  the  reasons  on  which  the 
lower  court  proceeded. 

10.  PLBADino  ^»406(7>— OBJXonons  td  oou- 
flautt  waxtbo  by  ahbwu. 

Objection  tiut  complaint  was  ambignona, 
wnintdliglble,  and  nucwtain  was  waived  by  anr> 
swer. 

11.  WATKBB  Aim  WATER  CQUBBES  ^9l52(5)— 

FUADtHo  FKUxmrma  umnc  of  acckftaitcb 

or  VDBHKB  DBCBBS. 

.  In  octioQ  inToUing  water  rights,  pleadings 
kaU  to  present  issue  at  whether  defendants  had 
Moepted  benefits  of  and  nsed  watsfs  in  accord- 
aaoe  with  foroKr  adjudication  decree. 

12.  WaTKBS  and  WATEB  C0UBBX8  *3»1K2(7>— 
EVIOKNOB  OF  AOCBPTAIICB  OW  TOBUXB  AD- 

jrUDXOAIXOir. 

In  action  InvolTlng  water  rlghta,  defmdants 
could  ehow  that  thej  bad  taben  water  under  a 
former  decree  upon  issue  of  whether  they  had 
accepted  benefits  of  another  former  decree. 

13.  Appeal  and  xbbok  «=>917 (1>— Pbcsump - 
noKB  oir  BBvnw  of  rooaumsn  aaaxAnano 

DKWTXBXB  TO  FLU. 

Supreme  Court,  in  passinf  on  eourt^s  action 
in  sustaining  demurrer  to  plea,  wlU  ftssnme  tbe 

truth  «f  every  fact  stated  in  Oat  plea,  except 
such  as  were  elsewhere  in  issue  and  determined 
against  defendants. 

14.  Plkadhto  «s»204(7)— Deicttbbeb  to  part 

OF  AroWBB  aTATZHG  BBFA&ATB  DXrBMBB 
PEOPEB. 

It  is  proper  to  demur  to  psrt  <A  an  answer 
stating  and  purporting  to  state  a  separate  de- 

f«ue. 

IB.  PLEADmO  «S>368— SBPABATB  DEniNSES 
SHOULD  BE  BEPABATED. 

Where  defenses  are  commingled  and  do  not 
purport  to  be  separate,  the  better  practice  Is  to 
require  them  to  ba  separated  to  prevent  eonfu- 
itfon. 

En  Banc 

Error  to  District  Court,  Haeifano  County; 
Oranby  Hlllyer,  Judge. 

Action  by  J.  K.  Elncald  and  others  against 
John  E.  Fields,  State  Engineer,  and  others. 
Decree  for  plaintiffs,  and  defendants  bring 
error.  Affirmed. 

On  petition  tor  rehearing.  Rcthearlng  de- 
nted. 

Bl  G.  Saunders,  of  Pueblo,  McCreery  & 
HcCre^,  of  Greeley,  and  Hartman  &  Ball- 
relcb,  of  Pueblo,  for  plaintiffs  In  error. 

Charles  Hayden,  of  Walsenber^g,  and  J.  O. 
Schwelgert  and  Jease  G.  Northcutt,  both  of 
Denver,  for  defoidants  in  error. 


KINCAID  833 

P.) 

DENI80N,  J.  The  complaint  In  this  suit 
was  filed  In  the  district  court  of  Huerfano 
county  May  20,  1»18.  It  aUeges  that  the 
plain  tiffs  and  others  similarly  situated  were 
the  owners  of  water  rights  In  water  district 
No.  16,  cfmsistlng  of  the  Huerfano  river  and 
Its  tributaries.  Including  Pueblo  and  Huer- 
fano counties;  that  the  defendants  Fields, 
state  engineer,  Oiew,  dlTlslon  engines. 
Brawn,  water  ccnnmisslaier,  were  shutting 
down  plalntUW  headgates  tw  the  benefit  of 
the  other  defnidants,  who  owned  rights  far- 
ther down  the  stream  vrtiidi  they  <dalmed 
were  supOTlor.  The  prayer  was  Cor  injuns 
tl<»i,  that  a  decree  menttoned  hereinafter  as 
the  Pueblo  decree  be  hdd  void,  and  for  gen- 
eral relief.  There  was  a  demurrer  to  flie 
complaint,  rarions  motlOBS  to  strike,  the  case 
was  finally  tried,  and  plolntUCs  had  Judg- 
ment The  defendants,  having  leave  to  stand 
oa  Ihelr  donnrrer  and  objections  to  the  evi- 
decoe,  Introduced  no  evidence.  The  court 
ttttered  a  decree  enjoining  defudants  from 
Interfering  with  the  flow  of  waters  of  the 
Huerfano  and  Caduuras  rivars  Into  the  ditcb- 
»  of  tiie  plalntltts  and  others  mentioned  in 
the  decree.  The  defendants  bring  the  case 
here  on  error. 

.  In  order  to  understand  the  full  situation  It 
is  necessary  to  review  the  l^alation  and  de- 
crees affecting  water  district  16. 

February  19,  1S79  (Laws  1879,  p.  94).  the 
well-known  act  for  the  adjudication  of  water 
rights  In  Colorado  was  passed.  This  act 
created  certain  water  districts  and  gave  the 
Governor  power  to  create  more.  None  of  the 
districts  created  by  the  act,  however,  Includ- 
ed any  stream  now  in  question.  February 
23,  1881  (Laws  1881,  p.  142),  another  statute 
modifying  and  extending  the  act  of  1879  was 
enacted.  February  13,  1885  ^ws  1885,  p. 
181),  on  act  was  passed  fixing  terms  <tf  court 
In  Huerfano  county  on  the  first  Monday  in 
June  and  in  Pueblo  county  on  the  fourth 
Monday  In  AprlL  April  1, 1886  (Laws  1885, 
p.  the  statute  creating  water  district  10 
was  enacted.  Mardi  24,  1887,  Pueblo  county 
and  Huerfano  county,  theretofore  In  the 
same  Judicial  district,  were  placed  In  sepa- 
rate districts,  and  by  the  same  act  Huerfano 
county  had  a  term  of  court  beglimlng  on  the 
second  Tuesday  of  December.  May  20,  1887/ 
at  the  term  of  the  Pueblo  district  court  be- 
ginning on  the  fourth  Monday  of  April,  suit 
was  begun  under  the  statute  for  the  adjudi- 
cation of  water  rights  In  district  16.  Oq  the 
24th  of  January,  1888,  at  the  December  term 
of  the  Huerfano  district  court,  suit  was  be- 
gun to  adjudicate  the  water  rlghte  in  dis- 
trict 16.  June  12, 1SS9,  a  decree  was  entered 
In  the  Huerfano  county  suit,  which  for  con- 
TCDieuce  is  known  as  the  Read  decree.  Sep- 
tember 1,  1891,  a  decree  called  the  Pueblo  de- 
cree was  entered  In  said  suit  In  Pueblo  coun- 
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ty.  None  of  the  parties  ownlns  tbe  ditches 
to  which  water  la  adjudged  by  the  Read  de- 
cree seein  to  have  appeared  In  tbe  Pneblo 
•ult;  n^tber  did  any  oC  Okooe  obtalnins 
Judgment  In  the  Pn^Io  case  appear  fn  ttie. 
Bead  caae. 

September  25,  1886,  another  suit  was  be- 
gun In  Bnertano  county,  which  ended  Febru- 
ary 23,  1896,  In  a  decree  adjudging  certain 
water  rights  to  variona  parties,  and  In  thla 
case  tiie  parties  defendant  In  tbe  present 
case,  or  their  grantors,  appeared  and  ob- 
tained adjudications  of  their  rights  differ- 
vnt  trcm  those  granted  them  by  the  PucAtlo 
decree.   Tbia  is  called  the  Slllian  decree. 

ThB  defendnnta  mored  for  a  change  of 
^ce  of  trial  m  seroral  grounds,  which 
when  analysed  amount  to  two: 

(1)  That  the  action  affected  real  estate 
situated  wh<^  In  Pneblo  county. 

(2)  ^at  the  action  waa  to  ^oin  or  af- 
fect in  some  way  a  decree  fOr  irrigation 
rights  rmdered  by  the  district  court  of 
Pueblo  county, 

[11  1.  Upon  tibe  first  ground:  A  water 
right  can  be  said  to  be  "sltoated"  (Code,  %  25) 
only  at  the  point  ot  diversion  or  at  tbe  place 
of  use;  we  do  not  decide  which.  The  rights 
ot  fhe  plaintiffs  are  all  diverted  and  used, 
and  therefore  "situated,"  In  Huerfano  coun- 
ty, and  those  of  the  defendants  In  Pueblo 
county. 

[2]  Defendants  claim  that  the  "subject  of 
the  action"  (Code,  5  25)  Is  their  rights,  situ- 
ated in  Pueblo  connl^,  while  plaintiffs  claim 
that  it  is  their  rights,  situated  in  Huerfano 
county.  It  would  appear  to  be  as  much  one 
as  the  other  that  will  be  adversely  or  bene- 
fldally  affected  by  tbe  decision.  If,  there- 
fore, the  subject  of  the  action  Is  to  be  re- 
garded as  tliat  property  which  is  affected  by 
tbe  decision,  the  motion,  so  far  as  this 
ground  is  concerned,  was  rightly  denied,  be- 
cause the  subject  of  tbe  action  is  in  both 
counties.  Code,  8  25.  We  do  not  see  bow  the 
subject  of  the  action  in  any  view  of  the  case 
can  be  said  to  be  wholly  In  Pueblo  county, 
and  so  must  sny  that  the  first  ground  of  the 
motion  was  not  good. 

[3-B]  The  second  ground  of  the  motion  waa 
that  the  Pueblo  decree  was  sought  to  be  set 
aside  or  varied  or  modified  by  the  present 
suit,  and  that  the  only  court  that  could  do 
that  was  tbe  Pueblo  court,  and  that  there- 
fore the  Huerfano  court  was  without  juris- 
diction. If  the  Huerfano  court  was  without 
jurisdiction,  it  was  ground  for  dismissal,  not 
for  change  of  venue.  However,  even  though 
it  is  true  that  the  prayer  of  the  bill  in  the 
present  case  asked  that  the  Pueblo  decree  be 
held  null  and  void,  and  the  decree  in  the 
presenticase  declares  It  to  be  null  and  void 
(see  paragraph  11  of  the  decree),  it  does  not 
follow  that  the  Huerfano  court  had  no  juris- 
diction, l>ecanse  the  suit  was  to  settle  the 
relative  rights  of  the  parties  under  the  ser- 


eral  decrees,  and  might  be  indeed  later  In 
this  opinion  la)  decided  on  another  point  than 
the  Inralldity  of  the  Pueblo  decree.  More- 
over, any  court  has  a  right  to  declare  the  de- 
cree ot  any  other  conrt  noil  and  void  for 
want  of  JnrisdictiOD,  or  tathor  has  a  rl^t 
to  proceed  as  if  there  were  no  sneh  decree,  if 
it  is  void  on  its  face.  It  was  within  the  pow- 
er, tberefore^  of  tbe  Huerfano  court  to  de- 
termine whether  Oie  Pndito  deoree  was  void 
on  its  fiue  or  not»  but,  sinca  that  qnestloa 
was  oua  ot  Uk  qnestloDs  involved  in  the 
main  suit.  It  was  not  profier,  or  at  .least  tbe 
conrt  was  not  bound,  to  decMe  it  on  motion. 

If  it  could  be  said  that  in  order  to  decide 
tat  plaintiffs  the  Hunfano  court  must  hold 
the  Pueblo  decree  to  be  void.  It  mi^t  wlQi 
equal  truth  be  uld  if  Ukere  afaould  be  .a 
transfer  of  Vbe  case  to  Pnd>lo,  that  In  order 
to  dedde  for  d^eudants  the  Pneblo  conrt 
must  h(dd  the  Bead  decree  to  be  v<A&.  Sum- 
mit County  V.  Ijake  County,  179  Pac.  875,  not 
yet  offldally  r^orted.  - 

There  was  no  error  in  the  doiial  of  the 
motion. 

The  principal  ground  upon  which  def^d- 
ants  rely  for  reversal  is  that  the  Huerfano 
court  had  no  jurisdiction  of  the  Read  case  or 
the  Etlllan  case,  and  hard  questions  are 
raised  based  on  Sees.  Laws  1879,  p.  99,  SS  19 
and  29,  Sess.  Laws  1881,  p.  144,  f  3.  and  tbe 
acts  creating  water  district  16  and  chang- 
ing the  terms  of  court  in  Huerfano  county, 
but  we  do  not  find  it  necessary  to  determine 
tbem. 

The  court  found,  and  the  finding  was  jus- 
tllied  by  the  evidence,  that  all  the  defendants 
or  their  grantors  were  parties  to  the  Klllian 
decree  and  took  advantage  of  it,  and  that 
water  bad  been  distributed  to  them  for 
many  years  under  it. 

[6]  It  was  Pueblo  county  claimants  who 
Initiated  the  Klllian  case,  apparently  on  the 
theory  that  the  Read  decree  was  valid  and 
superior  to  that  of  Pueblo;  but  whatever 
tbe  theory  may  have  been,  having  submitted 
to  the  adjudication  without  Questioning  the 
jurisdiction,  and  having  received  the  benefits 
of  the  decree,  tbey  cannot  now  claim  that 
the  Huerfano  district  court  had  no  jurisdic- 
tion. Handy  Ditch  Co.  v.  So.  Side  Ditch  Co., 
26  Colo.  333,  58  Pac.  30 ;  Consol.,  etc..  Ditch 
Co.  V.  New  Loveland,  etc.,  Co.,  27  Colo.  521, 
622,  62  Pac.  364. 

[7}  Under  the  practice  In  Uiis  state  the 
Klllian  decree  was  In  substance  but  a  con* 
tlnuetlon  of  tbe  Read  decree,  and  conse- 
quently a  confirmation  of  It.  The  Read  and 
Klllian  decrees,  therefore,  as  against  these 
defendants,  must  stand. 

[8]  It  Is  urged  by  tbe  defendants  that  ad- 
vantage cannot  be  taken  of  tbe  fact  that  they 
procured  adjudication  under  the  KllUnn  de- 
cree because  it  amounts  to  estoppel  and  es- 
toppel  has  not  been  pleaded.  It  is  true  thst 
no  special  plea  ot  estoppel  as  sucb  has  been 
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set  op  the  lOalntlffB,  but  fhe  facts  of  the  defendants 
KUllan  decree  and  the  dlatribntlon  under  It 
have  been  pleaded  imd  proved,  and  It  la  they 
that  ci»i8tlhite  the  estt^ipeL  In  pleading  un- 
der the  Oode  the  focts  c<mstitutine  a  defense 
are  saffldent  wittiout  stating  their  purpose, 
thongh  we  do  not  recommend  that  method. 
And  this  Is  true  whether  they  are  alleged 
hy  (me  part?  or  the  other.  16  Cye  809-811. 
SeOi  alsot  GUette  t.  Yoong,  4S  Colo.  602,  666, 
101  Fac.  766. 

We  think  what  has  been  said  requires  the 
conclusion  that  the  present  Judgment  is  right 
and  shonld  be  affirmed.  We  are  not  to  be 
understood  as  holding  that- the  Pueblo  de- 
cree was  with  or  without  Jurisdiction. , 

Judgment  afSrmed. 
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BCOTT,  J.,  not  participating. 

On  Petltlcm.  for  Bdieorlng. 

DENISON,  7.  Upon  petltl<n  for  rehearing 
plalntltrs  in  error  say  that  the  principal 
point  which  they  urge  Is  not  that  the  Huer- 
fano district  court  had  no  Jurisdiction  to  ren- 
der the  Read  .and  Kllllan  decrees,  but  that 
It  had  no  jurisdlctton  over  this  com^  because 
this  is  a  suit  to  set  aside  the  Pueblo  decree 
rendraed  by  the  Pueblo  district  court 

On  this  point  we  now  restate  what  we  sold 
in  our  former  os^lon,  that  the  court  below 
had  Jurisdiction  of  the  present  case,  notwith- 
standing the  Pttebl9  decree  is  therein  sought 
to  be  set  aside,  and  although  the  finding  Is 
that  the  same  Is  void,  because  the  real  pur- 
pose of  this  case  is  to  determine  the  rela- 
tive rights  of  the  parties,  and  that  -can  be 
done  without  determining  the  validity  of  the 
Pu^lo  decree;  also  because  any  court  has 
power  to  disregard  any  decree  of  any  other 
court  which  on  Its  face  is  void  tor  want  of 
Jurisdiction,  and  such  power  involves  the 
power  to  determine  wheUier  it  Is  thus  void. 
The  ultimate  power  to  determine  whether 
such  decree  is  thus  void  is,  of  course,  in  the 
court  of  last  resort 

In  the  present  case,  If  the  determination  of 
•ach  question  were  necessary  to  the  deter- 
mination of  the  case,  we  should  determine  It 

We  adhere  to  the  conclusion  expressed  in 
our  original  opinion,  that  the  qoestton  of  the 
validity  of  the  Pueblo  decree  Is  not  necessary 
to  the  question  at  the  affirmance  or  reversal 
of  this  cose.  The  partiss  now  betan  us  were 
all  in  the  Kllllan  case  and  are  bound  by  the 
KUllan  decree,  which  is  shown  by  the  com- 
plaint and  the  evidence  to  be  later  than  that 
of  Pnebla  'Fbo  declsl<m  In  this  present  ease 
was  that  the  water  be  distributed  according 
to  the  Kllllan  and  Bead  decrees,  which  were 
practically  one,  and  this  dedsltm  was  rl^t 
whether  the  Pueblo  court  orl^nally  had 
Jurisdiction  or  not 

Connsel  are  in  error  In  supposing  we  hold 
the  Pueblo  decree  void.   We  hold  that  the 


were  bound  by  the  Kflllan  de- 
cree whether  the  PueUo  decree  was  void  or 
valid,  and  that  therefore  the  decree  In  the 
present  case  was  right 

[I]  Counsel  are  again  tn  error  Is  supposing 
that  in  affirming  the  Judgmeid  we  neoessully 
ad<vt  tbe  finding  of  the  court  b^ow  that  the 
Pueblo  decree  was  yoid.  We  affirm  a  Judg- 
ment 1^  for  some  sound  reason  appearing  In 
the  record.  It  Is  shown  to  be  ri^t  no  mat- 
ter how  unfounded  or  Insnffldant  may  have 
been  the  reasons  upon  which  the  lower  court 
proceeded. 

[10]  The  objection  tlAt  the  oomplaJnt  is 
amblguouSf  unlntdllglble,  and  uncertain  vraa 
waived  by  answar. 

[II]  It  is  earnestly  urged  that  the  Pueblo 
decree  and  the  continued  taking  of  water 
thereunder  by  the  defendants  stand  admitted 
in  the  pleadings;  that  since  a  demurrer  to 
the  defense  alleging  the  Pueblo  decree  and 
continued  distribution  thereunder  was  sus- 
tained, that  decree  and  the  distribution  and 
continued  taking  of  water  thereunder  stand 
admitted.  Bat  the  plaintiffs  in  their  replica- 
tion set  up  the  Kllllan  decree  and  alleged  tbat 
the  defendants  appeared,  obtained  adjudica- 
tion in  that  case,  and  have  ever  since  ac- 
cepted Its  benefits  and  used  water  in  accord- 
ance with  It  This,  under  the  Code,  wai^  tak- 
en as  denied.  There  was,  then,  an  Issue  on 
that  point,  which  was  found  for  the  plaintiffs. 

[12]  The  defeqdants  were  not,  tHen,  as 
they  seem  to  claim,  prevented  from  proving 
distribution  under  the  Pueblo  decree.  Upon 
the  Issue  whether  they  had  accepted  benefits 
under  the  KUHan  decree,  they  might  show. 
If  they  were  able  to  do  so,  that  they  had  al- 
ways taken  under  the  Pueblo  decree,  as  evi- 
dence tending  to  show  they  had  not  taken 
under  the  other ;  and  as  to  their  being  par- 
ties to  the  Kllllan  case  and  makli^  proof 
and  obtaining  adjudication  therein  there  is 
no  dispute. 

[1 3]  The  error,  then,  if  It  was  an  error,  In 
sustaining  the  demurrer  to  ^the  plea  of  the 
Pueblo  decree,  cannot  avail  plaintiffs  In  er- 
ror, because,  for  the  purpose  of  this  decision, 
we  assume  the  truth  of  every  fact  stated  In 
that  plea  exc^t  audi  as  were  elsewhere  in 
Issue  and  determined  against  the  plaintiffs 
in  error. 

It  Is  urged  that  the  water  officials  could 
not  be  estopped.  If  so.  It  does  not  follow 
that  the  users  of  water  cannot,  and,  if  they 
can,  then  the  officials  can  be  enjoined  from 
delivering  water  to  them. 

It  Is  claimed  that  the  answer  of  the  water 
officials,  not  having  been  denied,  stands  ad- 
mitted and  controls  the  case.  We  can  find 
nothing  in  this  answer  as  shown  In  abstract 
or  record  tbat  militates  against  our  concl,u- 
slons. 

It  fCdlows  frcun  what  has  been  said  thst 
the  demurrer  to  the  complaint  was  properly 
overruled. 
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[f4i1ll  U  !■  proper  to  demur  to  part  of 
an  answer  stating  and  (as  In  tills  case)  pni^ 
porting  to  state  a  separate  defense.  Tbe  ob- 
jection, therefore,  to  plaiutUTs  demnrrerB  on 
the  ground  Oiat  tbey  were  to  separate  parts 
of  tbe  answer  Is  not  weiU  taken.  Wbere  de- 
fenses are  commingled  and  do  not  purport  to 
be  separate,  tbe  better  pracUce  Is  to  require 
than  to  be  separated,  to  prerait  confoslon. 

We  were  wrcmg  In  onr  former  opinion 
where  we  said  that  the  KllHan  decree  and 
acowtance  of  Its  ben^ts  bad  not  beoi  plead- 
ed as  an  esti^P^  Ttu^  are  expreasly  so 
pleaded  In  the  repUeatlan. 

SCOn^  J.*  not  parttc^tliv; 


DANIELS  T.  ORANITB  BI-HETTALLIO 
CONSOLIDATED  MINING  OO. 
(No.  4034.) 

(Sapreme  (Tourt  of  HcmUna.  Oct,  17,  1919.) 
1.  Appeal  aitd  nnoa  «S38S3— IifSTSDorxoii 

UNOBJECTED  TO  BECOMES  LAW  OT  OASB. 

An  initnictioii  given  witboot  objection  from 
either  party  became  tbe  law  of  the  case  on  tbe 

subject. . 

%  Mires  aitd  unrmALS  ^>118— Kules  or 

MINING  INBFECTOB  BDfDIKO  ON  OOKFAnT 
AND  ENGINEER. 

Under  Bev.  Code,  1 1724,  the  rules  and  rcga- 
latioDs  of  tbe  mining  Inspector  as  to  signals 
for  the  starting  of  mine  hoists  or  cages  were 
Unding  on  a  mining  company  and  its.  engineer, 
and  for  dnmages  proxhoately  caused  by  the  an- 
authorized  act  of  the  engineer  in  tubatitnting 
a  signal  code  of  his  own  the  mining  compojiy 
la  Uable ;  vldation  of  the  code  consdtutlag  neg- 
Ugence. 

8.  Mines  aitd  unrnBALB  «=»118— Oontbibu- 

TOBT  NXOLIOENOX  HT  SXaNAZJNa  BHOIHEEE 
TO  HOIST  CAQE. 

To  determine  whether  plaintiff,  Injured  in 
defendant  company's  mine  by  the  sudden  boiat- 
ing  of  a  cage  on  an  incomplete  signal,  was  neg- 
ligent, plaintiff's  conduct  must  be  meaaured  by 
that  of  the  average  man  under  rimllar  drcnm- 
stancea,  and  In  giving  signals  to  the  engineer 
on  the  surface  to  raise  the  cage  he  should  have 
been  governed  by  the  CQBtoma  and  osages  of 
reasonably  prudent,  experienced  miners. 

4.  Mines  aud  icnntBAU  ^»ll&-LBaAL  nso- 

Z.I0EN0E  m  TAKING  FOamOM  TO  BIOKAI.  lOB 

HOIST. 

If  undisputed  evidence  shows  that  the  posi- 
tion assumed  by  plaintiff  to  give  sigvala  to  de- 
fendant mining  company's  engineer  on  the  sur- 
face to  hoiat  a  cage  was  more  dangerous  than 
another  position  he  might  have  taken,  and  that 
with  full  knowledge  of  tiie  facta  snd  probable 
consequences  he  vduntarily  assumed  the  more 
dangrrous  poritlon,  he  was  ne^Igmt  as  a  matr 
ter  of  law. 


6.  Nequoencb  4=»71— OONniTOT  or  lEAaoRA- 

BLT  PBT7DXNT  MAN  IN  CBOIOB  OP  WATS. 

In  ba^ndug  ways  to  make  a  dioice  between 
them,  one  is  not  required  to  choose  nneningly 
in  the  light  of  after  events,  but  only  to  make 
such  a  choice  aa  under  all  obvious  drcumatances 
a'reaaonably  prudent  man  might  have  made. 

6.  Hires  and  kinbbals  «s=>126— Goittbibu- 
tobt  neglioencb  a  just  question. 

In  an  action  against  a  mining  company  for 
injuries  to  plaintiff  when  the  surface  engineer 
suddenly  hoisted  a  cage  on  incomplete  signal 
&om  plaintiff,  whether  under  all  the  arcum- 
Btances  plaintiff  was  negligoit  in  taking  tbe 
more  dangerous  of  two  possible  positiona  to 
make  the  sEgnal  Mi  a  auestkn  tot  the  Jury. 

7.  Tbial  4s»200(1>— BBPsnxioH  op  xnstsuc- 

TIONS. 

Offered  instructions  whose  aubjeet-niatter 
was  fully  covered  by  other  Instructions  givva 
were  properly  refused. 

&  Mines  and  hinbralb  «=»12S— Bubobh  to 

FBOVX  OONTBXBDXOBT  ZnOUGBllCB  <»r  DB- 
TENDANT. 

Plaintiff,  suing  defendant  mining  company 
for  injuries  when  its  engineer  hoisted  a  caRe 
suddenly  on  an  incomidete  rignal  from  plaintiff 
did  not  have  the  burden  to  prove  the  company's 
negligetace  and  bis  own  freedom  from  contribut. 
ing  fault ;  the  defense  of  contributory  negUgoice 
being  special,  to  be  pleaded  and  proved  by  de- 
fendant. 

9.  Neouoxnoe  <9s>82— Onlt  ooiitbzbutobt 
nxglioihcx  bab8  bkootxbt. 
Only  such  negligrace  on  plaintiff's  part  as 
constituted  a  proximate  or  contributing  cause 
of  his  injury  bars  his  recovery. 

Appeal  from  Third  District  Court,  Granite 
County;  Geo.  B.  WlnatxMit  Judge. 

Actloo  by  ^Ham  Daniels  against  tbe 
Granite  Bi-MetalUc  Consolidated  Mining 
Company.  From  judgment  tar  plalntUF,  and 
fnMtt  an  wder  denying  its  motion  for  new 
trial,  defendant  appeals.  Jndgmait  and  or^ 
d«r  afOrmed. 

W.  E.  Moore,  of  PbOllpebnrft  and  Walker 
&  Walker,  of  Butte,  for  appellant 

J.  J.  McDonald,  of  Phllllp^rg,  S.  P.  Wil- 
son, of  Deer  Lodg^  and  J.  J.  H eCaffery,  of 
Bntte^  for  respondmt. 

BOLLOWAY,  J.  The  defendant  Oraolte 
Bi-Metalllc  Consolidated  Mining  Company, 
owned  and  operated  the  Granite  mine,  near 
Fhillipsbnrg,  Mont.,  and  also  leased  certain 
ore  bodies  In  the  mine  to  other  persons  to 
work  on  a  royalty  basis.  The  facilities  of  the 
mine  were  at  the  service  of  the  lessors  as 
well  as  the  employes.  To  govern  the  use  of 
the  cage,  certain  signals  prescribed  by  tbe 
state  mine  inspector  wrae  in  use.  The  slg< 
oals  to  lowrer  and  hoist  were  givra  by  means 
of  a  gong  in  tbe  engine  house,  on  tbe  surface. 
To  the  striker  of  the  gong  was  attached  a 
small  wire  cable  wfalidi  extotded  down  the 
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shaft  and  at  each  level  was  fturtened  to  a 
lever.  By  pulltng  down  upon  the  lever,  the 
song  was  sounded.  On  the  day  of  the  acci- 
dent plaintiff  and  his-  partner,  McDonald, 
were  on  the  TOO  level  to  procure  samples  with 
a  view  to  securing  a  lease  of  ore  bodies  at 
that  lev^  Having  secured  the  samples,  they 
returned  to  the  shaft,  gave  the  required  sig- 
nal, and  the  cage  was  lowered.  McDonald, 
with  the  sampicib  steived  upon  the  cage,  and 
plaintiff  undertook  to  give  to  the  engineer  the 
signal  (three  bcAls)  to  hoist  men  to  the  sur- 
face. When  f»e  bdl  had  heen  given,  the  cage 
was  suddenly  htrfsted,  with  the  result  that 
plaintiff  was  thrown  violently  to  the  floor  of 
the  station,  reoelving  the  injuries  of  which 
he  complains. 

It  la  chanpBd  In  the  complaint  that  the  de- 
fendant, by  Its  engines,  was  guilty  of  negli- 
gence In  moving  the  cage  before  the  signal 
was  compl^xd,  and  that  this  negligNice  prox- 
imately caused  the  injury.  By  Its  answer  de- 
fendant denied  any  negligence  on  the  part 
of  the  engines,  and  allied  that  plaintiff  ms 
guilty  of  contributory  negligence  In  that  be 
atood  with  one  foot  on  the  cage  and  the  oth- 
er on  the  floor  of  the  station  while  giving  the 
algoal  to  hoist  In  his  reply  plaintiff  admitted 
that  he  stood  with  one  foot  on  the  cage  and 
the  other  on  the  Soar  of  the  station,  but  de- 
nied that  he  was  guilty  of  negligence  in  bo 
doing. 

The  trial  resulted  In  a  verdict  for  plabitlfl, 
and  from  the  Judgment  entered  thereon  and 
from  an  ord<hr  denying  it  a  new  trial  defend- 
ant appealed. 

[1]  For  the  purpose  of  this  case  It  is  imma- 
terial whether  plaintiff  was  In  the  mine  by 
direction  or  invitation  of  the  defendant.  The 
court  Instructed  the  Jury  that  the  defendant 
owed  to  plaintiff  the  duty  to  exercise  reason- 
able care  and  dlligm»  for  his  safety.  This 
instruction  was  given  vrithoat  objection  from 
either  party  and  became  the  law  of  the  case 
upon  that  subject. 

Plaintiff  and  McDonald  testified  that  plain- 
tiff bad  given  one  bell  and  was  In  the  act  of 
glTltag  the  second  one  when  the  cage  was 
moved,  and  that  plaintiff  was  proceeding  In 
the  customary  manner  without  unnecessary 
or  unreasonable  delay  l>etween  bella  The 
engineer  testified  very  positively  that  he  jhad 
received  a  complete  signal,  not  a  signal  to 
raise  men  to  the  surface,  however,  but  the 
proper  signal  to  hoist  ore  or  the  empty  cage 
to  the  surface,  or  the  cage  with  men  to  the 
next  level  above,  and  that  he  took  the  cage  to 
the  600  level. 

It  Is  stated  in  appellant's  brief  that  "this 
testimony  is  not  susceptible  to  contradiction 
by  Inference."  It  is,  however,  contradicted 
by  the  direct  evidence  ef  plaintiff  and  McDon- 
ald; but,  however  this  may  be,  It  has  been 
said: 

"It  is  a  wild  GMiceit  that. any  oonrt  of  jnstka 
is  bonad  by  the  mm  swearing.  It  la  sweattng 


creditably  that  is  to  condude  its  judgrmfct.** 
The  Odin,  1  A.  Rob.  248;  ZibbeU  v.  Southern 
Pac.  Co.,  160  Cal.  237,  116  Pac.  618 ;  Rood 
T.  Murray,  fiO  Moat  240,  146  Pac.  641. 

[2]  The  engineer  based  his  conclusion  that 
the  signal  was  complete  upon  the  fact  that  he 
observed  the  bell  cord  alac^eti,  and  not  upon 
the  fact  that  he  waited  a  reasonable  time  to 
ascertain  whether  the  bell  would  be  sounded 
again.  TUe  rules  and  regulations  of  the  min- 
ing Inspector  were  binding  upon  defendant 
and  Its  engineer  ({  1724,  Rev.  Codes),  and  for 
damages  proximately  caused  by  the  unauthor- 
ized act  of  the  engineer,  In  substituting  a 
code  of  his  own,  the  defendant  Is  liable  (5  La- 
batt  on  Master  &  Servant,  S  1SS8).  In  other 
words,  a  violation  of  the  prescribed  code  con- 
stituted legal  negligence.  Melville  v.  Butte* 
Balaklava  Copper  Co.,  47  Mont  1,  130  Pac 
441. 

[3]  It  Is  not  seriously  contended,  however, 
that  the  evidence  is  insufficient  to  prove  neg- 
ligence on  the  part  of  the  engineer.  The  prin- 
cipal Qontentlon  is  that  the  admission  In  the 
reply  and  the  evidence  introduced  by  plain- 
tiff established  contributory  negligence  as  a 
matter  of  law.  ^e  standard  by  which  to 
measure  plaintiff's  conduct  is  that  of  the  av- 
erage man  under  similar  circumstances.  In 
this  Instance  be  was  to  be  governed  In  giving 
the  signals  by  the  customs  and  usages  of  rea- 
sonably prudent,  experienced  miners. 

The  evidence  Introduced  by  plaintiff  was  to 
the  effect  that  the  position  assimied  by  him 
while  giving  the  signal  (one  foot  on  the  cage 
and  the  other  on  the  door  of  the  station)  wag 
the  position  assumed  by  careful,  prudent,  ex- 
perienced miners  generally  while  performing 
that  task  In  the  Granite  mine.  There  Is  a  con- 
flict In  the  evidence  upon  this  subject,  but 
that  conflict  It  was  the  i>ecullar  province  of 
the  Jury  to  resolve. 

[4]  It  is  said  by  appellant  that  the  position 
assumed  by  plaintiff  was  fraught  with  dan- 
ger, while  there  was  available  to  him  another 
method  of  performing  the  service,  which  was 
safe,  or  at  least  less  dangerous  than  the  meth- 
od which  he  pursued.  It  will  not  do  to  sa^ 
that  because  plaintiff  placed  himself  In  a  po- 
sition of  danger  he  may  not  recover  in  this  ao 
tion.  All  underground  mining  operations  are 
dangerous.  If,  howevw,  the  evidence  were 
undisputed  that  the  position  assumed  by 
plaintiff  to  give  the  signal  was  more  danger- 
ous than  another  position  which  he  might 
tiave  assumed,  and  that,  with  full  knowledge 
and  appreciation  of  the  facts  and  of  the  con- 
sequences likely  to  follow,  he  voluntarily  as- 
sumed the  more  dangerous  position,  he  would 
Iw  guilty  of  negligence  as  a  matter  of  law. 
Mnllery  v.  Great  NOTtbern  By.  Co.,  SO  Mont 
40S,  148  Pac.  323. 

In  the  appUcatkm  of  the  rule  of  choice  of 
ways,  and  particularly  in  the  imputation  to 
plaintiff  of  knowledge  that  the  position  as- 
sumed was  more  dangeroua  than  the  alterna- 
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tlT«  saggested  by  def«idant,  regard  moBt  be 
had  to  the  drcumstaDcea,  and  tbese  Include 
tlie  Tigbt  of  plaintiff  to  aBsnme  that  tbe  en- 
gineer, whose  negligence  alone  could  Jeopard- 
ize him,  would  proceed  with  reasonable  care 
and  not  more  the  cage  nntll  the  signal  was 
completed.  The  alternatlTe  position  suggest- 
ed by  defendant's  erldence  was  that  plaiottfl 
Bhonld  hare  stood  with  both  feet  on  the  cage, 
held  to  the  safety  bar  with  one  hand,  and 
pulled  the  lever  with  the  other;  but  plaintiff 
testified  that  he  could  not  pull  the  lever  with 
one  band,  and  tbe  effect  of  bla  erldence  Is 
that,  If  he  had  stood  with  both  feet  on  the 
cage  and  used  both  hands  to  pull  the  lever, 
his  position  would  have  been  more  hazard- 
ous than  the  position  he  assumed.' 

[I,  I]  The  rule  Is  well  established,  in  rea- 
BOn  ai^  anthorlty,  that  In  balancing  ways  for 
tlnparpose  of  making  a  diolce  between  them 
plaintiff  waa  not  required  to  make  a  choice 
unerring  in  the  light  of  after  erents,  but  only 
inch  a  choice  as,  mkAer  all  obvious  drcum- 
Btances,  a  reasonably  prudent  man  might  have 
made.  Kllleen  v.  Bamea-Elng  Dev.  Co.,  46 
Mont  212,  m  Pac;  89;  Mullery  Great 
Kortbem  By.  Co.,  abov&  While  cnstomary 
n^licence  of  others  would  not  excuse  plain- 
tiff, the  fiict,  which  the  evidence  tended  to 
proT^  that  careful,  prudent,  expo-laiced 
minors  working  In  the  Granite  mine  generally 
assumed  the  posltlm  taken  by  plaintiff  In 
giving  the  signal  to  hoist  men,  Indicates  forci- 
bly that  plaintiff  did  not  cihoose  the  more  dan- 
gerous of  the  two  positions;  but  whether, 
trader  all  the  drcumatances  be  did  or  did  not 
•^whether  he  was  guilty  of  negligence  In  mak- 
Ing  the  choice  which  he  did  make — was  a 
question  pn^rly  submitted  to  tbe  Jury,  and 
the  general  verdict  absolves  him  from  the 
Imputation  of  negligence. 

[7,  t]  Error  Is  predicated  upon  the  refusal 
of  the  court  to  give  defendant's  (rfCered  in- 
structions I,  K,  and  L.  The  subject-matter  of 
I  and  K  (choice  of  ways)  was  fully  covered 
by  Instructions  13  and  14,  given  by  the  court 
There  are  also  objections  to  the  phraseology 
employed  In  each  of  these  offered  instructions. 
Instruction  L  is  essentially  erroneous.  It  im- 
posed upon  plaintiff  the  burden  of  proving 
defendant's  negligence  and  his  own  freedom 
f^m  contributing  fault.  This  <»se  falls  clear- 
ly within  the  general  rule  that  the  defense  of 
contributory  negligence  Is  a  special  one,  to  be 
lileaded  and  proved  by  the  defendant,  and 
that  the  burden  of  proving  want  of  care  on 
the  part  of  plaintiff  which  contributed  to  his 
injury  cannot  be  Imposed  upon  him.  Steph- 
ens V.  Elliott,  30  Mont.  92,  92  Pac.  45;  Melz- 
ner  v.  Raven  Copper  Co.,  47  Mont.  351,  132 
Pac.  552. 

In  their  supplemental  brief  counsel  for  ap- 
pellant suggest  that,  If  the  couiplnint  had 
stated  the  facts  fully — that  Is,  if  it  had  con- 
tained the  statement  that  plaintiff  was  stand- 


ing with  one  foot  upon  the  cage  and  the  oth- 
er upon  the  floor  of  the  statlOD— it  would  not 
have  stated  a  cause  of  action;  but  this  ar- 
gument proceeds  upon  the  theory  that  plain- 
tiff was  guilty  ot  negligence  as  a  matter  of 
law,  in  tbe  absence  of  excusatory  allegations 
or  the  showing  of  an  em^gency,  and  this 
we  have  determined  Is  not  the  fact 

[I]  While  we  may  agree  with  connad  that 
the  slightest  want  of  ordinary  care  on  the 
part  of  plaintiff  would  constitute  negligence, 
we  do  not  agree  with  the  conclusion  presum- 
ably to  be  deduced  therefrom,  via.  that  nesU- 
gence  on  the  part  of  plaintiff  necessarily  pre- 
cludes recovery.  It  Is  only  such  netfigence 
on  his  part  as  onistltutes  a  proximate  or  oon- 
trUmtlng  cause  of  his  injury  that  Will  bar  lUs 
recovery.  Stewart  v.  Ptttsbnrg  ft  Mtnitana 
Copper  Co..  42  Mont  200.  m  Pac.  723. 

The  Judgment  and  order  are  affirmed 

Affirmed. 

BRANTL7,  a  J.,  and  HUBItT,  PATTEN, 
and  COOPSR»  JJ..  concur. 


R0GER3-TEMPLET0N   LTIMBER   00.  T. 
WELCH  et  *L   (No.  4082.) 

(Supreme  Court  ot  Montana.    Oct  17,  1919.) 

1.  MacHAirica'  uxnb  ♦=»154{4>— Affidavit 

BT  SBCRBTABT  OT  COBPOUTIOII  OIT  HLIlfO 
XJBN  BDFUCXSHt, 

Where  the  statements  in  affidavit  were  in 
full  accord  with  requirements  of  Kcv.  Codes,  | 
7291,  relating  to  the  filing  of  mechanics'  liens, 
and  were  such  that  if  nntrne  would  render  the 
maker  guilty  of  perjury,  the  lien  notice  waa 
SQfflcie&t  although  the  affidavit  was  made  by  a 
secretary  of  a  corporation  who  probably  did  not 
know  the  truth  of  the  statements  sworn  to: 

2.  MSOHAniCB*   UBNS  *=»281(5) — Notics  OF 

LiBH  nnu  FAcn  xtidbiicb  of  facts  stat- 
ed. 

Where  Rev.  Codes,  f  7291,  has  been  Bcrupu- 
lously  followed  In  filing  a  lien  notice  and  affi- 
davit etc,  the  papers  are  to  be  regarded  as 
showing  prima  facie  that  a  valid  lieu  waa  filed. 

3.  Appeaz.  ano  ebbob  4=»1106(5>— Fcndihob 

OF  facts  to  BF  III  WRITmO. 

Where  Rev.  Codes,  S  6763,  providing  that 
the  court  mast  file  written  findings  with  the 
dprk,  is  not  compiled  with,  an  appeal  &Y>m  tbe 
jadgment  must  be  remanded  for  further  pro- 
ceedings. 

4.  Mechanics'  Ijibns  ^132(11)— Tnn  fob 

FIUNO  NOTICT  OF  SEPABATE  ACCOUNTS. 
Where  a  materialman's  claim  for  $1,600 
was  a  Beparate  and  independent  account  with 
an  owner  of  land,  daimant  most  file  his  notice 
of  lien  within  90  days  after  the  last  item  waa 
furnished. 
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B.  MxCRAnioa'  Tjxva  ^b277(8)— Adiobsibil- 
rrr  ov  btideitcb  or  VMnvmxvn  that  irsifa 

WEU  If  or  PABT  or  OPKT  AOCOUKT. 

In  an  action  to  foredose  meehanlci'  lien, 
where  defendant  pleaded  an  account  stated  as 
to  certain  Items  and  that  such  items  did  not 
form  part  of  an  open  account  as  claimed  in  the 
compiaint,  coart  erred  In  eranting  a  motion  of 
plaindft  to  atrilra  out  all  eridence  glTen  nnder 
mdi  defeiuHw 

«.  AooouiTT,  AcmoiT  OS  *=»6(0>— AooomrT 

arATBD  BUFF0BT8  AOTION  OH  OPBIT  AOCOUirt. 

Evidence  showing  an  account  stated  Is  snfll* 
dent  to  rapport  cause  of  abtlcm  on  an  open 
accoQut. 

7.  BlECHAnXOS'  XJEHS  «=»288<2)— WHTTHn 
X&nBULa   AND   LABOB  WEBB  tTRDBB  Om 

oonTKAOi  QUEffnoH  or  rAOT. 
In  an  acti<m  to  foreclose  a  mechanics*  lien, 
qoestion  whether  materials  furolabed  and  l»bat 
performed  were  under  one  general  contract  or 
under  separate  contracts  was  one  of  fact. 

&  Mechahiob'   ubnb  «ss>279— Bubdkn  or 

PBOOF  ON  0WN£B  TO  BEBUT  PBIUA  PAOIX 
OAJBE. 

Where  a  materialman  in  an  action  to  fore- 
clow  a  mechanics'  lien  has  shown  that  he  fur- 
nished the  materials  and  that  they  were  used 
for  the  enhancement  of  the  property,  the  burden 
then  shifts  upon  the  dwner  to  introduce  evi- 
dence to  rebut  the  prima  fade  case  thus  made. 

0.  Mboharigb*  liiENB  «s;^(— Btatctss  to  be 

UBKBAXXT  COnSTBUID. 

^nie  statute  giving  materialmen  and  labors 
em  liens  <m  tmprored  property  Is  remedial  is 
character  and  ia  to  be  liberally  com  trued. 

10.  HE0HANX08'  UBZT8  ^281(1)— ScmoxKn- 
or  or  PBoor  that  xateuals  went  ihto 
BOiLDiira. 

In  an  action  to  foreclose  mechanics*  lien, 
where  materialman  shows  that  materlalB  for 
use  in  the  building  were  contracted  for  and  were 
delivered  in  pursuance  of  the  conti-act,  and  that 
the  building  was  completed,  it  is  fair  to  con- 
clade,  in  the  absence  of  evidence  to  the  con- 
trary, that  tlie  materials  in  fact  did  go  into  the 
building. 

Appeal  from  District  Court,  Chouteau 
County ;  John  W.  Tattan,  Judge. 

Action  by  the  Rogers-Templeton  Lamber 
Company  against  W.  D.  Welch,  doing  busi- 
ness nnder  the  firm  name  and  style  of  W.  D. 
Weldi  4  Co.,  and  others.  Prom  a  Judgment 
in  Its  favor  for  only  part  of  the  relief  de- 
manded, x»lalntUr  appeals.  Beversed  and  re- 
manded. 

I.  .W.  Church  and  Fletcher  Maddox,  both 
of  Great  Falls,  for  appellant 

O,  W.  Beldcn,  of  Lewlstown,  and  McKenzle 
&  M^enzle,  of  Great  Falls,  for  respondoits. 

COOPER,  J.  Action  to  foreclose  a  me- 
chanic's lien  for  materials  alleged  to  have 
been  furnished  and  used  In  the  construction 
of  a  store  building  upon  lots  17  and  18,  In 


tlie  town  of  Oeraldlne,  GhoatMn  emmtr. 

Mont 

The  complaint  alleges  the  pnrclraa^  by  de- 
fendant Welch,  of  nuteriala  tor  ose  In  the 
constmctlon  of  said  store  bolldli^;  of  tbe 
Tolne  ot  12,661.91;  that  the  items  m  fnz^ 
nlsbed  and  used  coostftnted  an  opm  account 
between  tbe  plainOff  and  dstaidant  Weldi 
from  the  2d  day  of  August.  1914.  to  the  lOCb 
day  ct  January,  1915,  inclual-re;  that  said 
amount  is  still  due  and  unpaid ;  that  a  me- 
cbani(fs  lien  coverlns  all  of  aald  itona  was 
ffled  within  90  days  after  the  date  of  tbe 
famishing  of  the  last  iton  ttiereof ;  and  tliBt 
tbe  defendants,  other  than  Webdi,  claim 
some  Interest  in  the  property  Inrolyed,  as  at- 
taching creditors  or  incumbrancers.  The  an* 
swer  jof 'Weldi  cmsists  ot  gmeral  doiiala 
and  atBrmatlTe  matter  to  the  effect  that  ao 
or  about  August  1,  19141  an  agreement  was 
ratered  Into  between  plaintiff  and  himself  to 
furnish  materia!  to  build  the  store  bnildtng 
described  in  the  complaint  "for  a  stated 
sum" ;  that  tbe  last  item  tbereof  was  dellr- 
ered  October  10th,  and  no  material  was  fur- 
nished by  plaintiff  under  that  agreetoait  aft- 
er said  last-named  date ;  that  thereafter,-  on 
or  about  October  16,  1814,  said  account  was 
closed,  and  plaintiff  and  Welch  "then  and 
there  bad  an  accounting  and  settlement  be- 
tween them  for  said  materials,  and  said  ac- 
count was  tben  and  there  settled,  allowed, 
and  agreed  to  "as  being  due  from  defendant 
for  said  material. 

Defendants  Gies,  Flanagan,  McKenzle,  and 
Belden  filed  a  separate  answer,  consisting  of 
general  denials  and  an  assignment  to  them  as 
trustees  for  the  benefit  of  creditors.  The 
plaintiff  filed  relies,  denying  all  of  the  af- 
firmative allegations  cmitalned  in  tbe  an- 
swers. Tbe  cause  was  tried  to  the  court 
without  a  Jury. 

At  the  trial,  plaintiff  <rirered  in  evidence 
the  notice  of  lien  to  which  was  attached  a 
statement  of  account  containing  the  Items 
upon  which  the  lien  Is  based.  To  Its  receipt 
in  eTidence  the  defendants  objected  upon  the 
ground  that  it  was  a  statement  made  by  G. 
W.  Bulmer,  assistant  secretary  of  the  plain- 
tiff company;  that  it  did  not  state  that  tbe 
same  was  made  for  plaintiff;  that  It  did 
not  contain,  a  statement  "that  the  matters  set 
forth  in  the  account  and  the  description  of 
the  property,  are  true ;  that  it  recites  that  all 
the  facts  that  are  stated  in  the  notice  and 
In  the  statement  are  true;  but  It  does  not 
state  that  the  matters  stated  in  tbe  lien  are 
true  as  required  by  law."  This  objection, 
when  made,  was  overruled;  but  the  lleii 
finally  was  stricken  out,  aa  motion  of  de- 
fendants, upon  the  ground  that  it  was  not 
verified  In  accordance  with  the  statute,  and 
that  it  was  "not  shown  by  competent  proof" 
that  "any  of  the  items  mentioned  In  tbe  lien 
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as  hflTlng  been  famLdied  In  the  moDtha  of 
December  and  January  entered  Into  and  be- 
came part  of  the  constrnctlon  of  the  build- 
ing against  which  the  lien  is  claimed.** 
Plaintiff,  at  the  same  time,  moved  the  court 
to  strike  out  "all  the  evidence  Introdaced  un* 
der  the  new  matter  pleaded  In  the  answer  as 
defense,  alleging  an  account  stated  as  of  Oc- 
tober 10.  1014."  A  stipnlatioa  was  entered 
of  record  "betwem  counsel  and  the  court" 
that  the  motions  ml^t  be  passed  upon  at 
the  time  of  the  rendition  of  the  final  decision 
by  the  court.  Written  requests  for  findings 
were  also  presented  to  the  court  for  ad(v- 
tion.  In  file  flnttl  judgment,  plaintlfTs  mo- 
tion to  exdude  all  evidence  in  support  of  the 
new  matter  contained  In  defendants  answers 
was  granted,  as  as  ieteaOMntif  motion 
to  "strike  the  lien  from  the  record.**  The 
court  found  .in  tferor  of  fiie  plalntUt  and 
against  defendant  Weldi  for  the  full  amount 
(dalmed  in  the  com]>lalnt,  and  entered  Judg- 
mmt  accordingly.  The  appeal  Is  from  the 
judgment 

Upon  this  record  we  are  to  review  the  pro- 
ceedings had  In  the  conrt  below  resulting  in 
the -Judgment  appealed  from.  Appellant  as- 
serts that  twelve  errors  were  committed  by 
the  trial  court,  culminating  in  the  ncdnaton 
of  plalntUTa  lien  claim.  If  the  rejection  of 
plalntUTs  claim  of  lira  was  errw,  the  other 
specifications  need  not  t>e  noticed. 

In  ruling  as  It  did,  the  trial  court  doubt- 
less had  in  mind  the  rule  of  construction  sev- 
eral times  applied  by  this  court  to  section 
7291  of  the  Revised  Codes,  to  the  effect  that, 
in  the  pursuit  of  its  purely  statntory  benefits, 
the  various  steps  necessary  to  secure  and 
perfect  the  lien  are  indispensable.  Wertz  v. 
Lamb,  43  Mont.  477,  117  Pac.  8»;  Crane  & 
Ordway  Co.  v.  Baatz,  53  Mont  438.  164  Paa 
533.  Is  the  lien  notice  deficient  or  defective? 
We  think  not.  The  statements  In  the  affida- 
vit are  In  full  accord  with  the  requirements 
of  section  7291,  and  evince  a  faithful  adher- 
ence to  all  its  commands. 

[1]  Re^ndents'  counsel,  in  their  brief, 
however,  say  they  are  unable  to  distinguish 
any  difference  between  the  nffldavit,  which 
was  obviously  made  on  Information  and  be- 
bellef,  and  an  affidavit  that  recites  that  it 
was  so  made,  citing  Western  Plumbing  Co.  v. 
Fried,  33  Mont.  7.  81  Pac.  394,  114  Am.  St. 
Rep.  799.  In  that  case,  the  affidavit  merely 
stated: 

That  affiant  "is  president  of  the  [plaintiff] 
company,  ♦  •  •  and  as  such  makes  this  affi- 
davit ;  that  be  has  read  the  foregoing  claim  of 
lien,  knows  the  contents  thereof ;  and  that  the 
matters  and  thinss  therein  stated  are  true,  to 
the  best  of  his  knowledge,  Information,  and  be- 
Uef." 

Of  that  affidavit.  Mr.  Justice  Bolloway, 
epeuking  for  this  court,  said: 

"The  statute  provides  that  the  lien  la  made 
Dp  of:  First,  the  account;  second,  the  descrip* 


tion  of  the  property;  and.  tiilrd.  tSie  siBdaTiL 
The  account  is  required  to  be  a  Just  and  troe 
one,  showing  the  amount  due  the  daimant  after 
allowing  all  credits,  and  there  must  be  a  correct 
deseriptioB  oE  tiie  property  to  be  charged  with 
the  lien,  •  •  •  Therefcve,  if  there  was  no 
affidavit  attadied  to  the  account  and  deacrip* 
tion,  there  was  in  fact  no  lien,  and  the  conrt 
properly  excluded  the  i^etended  one  offered  in 
evidence." 

Indeed,  «•  vaaj  bere  mHA  ttie  nggesUfin 
tb&t  an  affidavit  so  worded  Is  in  no  8«ise 
etjolvalent  to  a  dedaratitm  vaUer  oath  ttiat 
the  matter  contained  ther^  is  true. 

In  the  affidavit  before  us,  Bulmer  swears 
positively  that  he  is  assistant  secretary  of 
the  plaintiff  corporation ;  that  the  statement 
of  account  of  the  lumber  and  materials  is  a 
Just  and  true  account,  and  they  were  fnr- 
nlshed  and  d^lvered  for  the  purpose  of  being 
used  in  the  building  In  question;  that  the 
notice  contains  a  correct  description  of  ttie 
property  to  be  charged  with  said  Um;  and 
that  all  the  facts  therein  stated  are  true. 
What  more  than  a  literal  compliance  with 
the  statute  could  be  demanded?  Certainly, 
it  Is  not  to  be  presumed  that  perjury  has 
been  committed  in  Its  making.  In  that  re- 
fepect,  however,  the  rights  of  the  owner  are 
(flectlvely  aafeguarded  by  the  pains  and  pen* 
allies  the  perjury  statute  Imposes  upon 
those  who  violate  its  provisions.  As  was 
said  by  Mr.  Justice  Sanner,  In  Orane  &  Ord- 
way Co.  V.  Baatz,  supra: 

'"The  account  must  be  a  jnst  and  true  one, 
'after  allowing  all  credits,'  and  must  be  verified 
as  such.  The  purpose  of  the  affidavit  Is  dear 
enough.  It  is  not  merely  to  entitle  the  lien 
claim  to  record,  but  to  furnish  a  sanction  for 
it  in  Bucb  an  oath  as  will  subject  the  affiant 
to  punishment  for  perjury  if  it  be  false  in 
material  particulan." 

[2]  The  statute  having  been  scrupulously 
followed,  the  paper  In  question  Is  to  be  re* 
garded  as  showing  prima  facie  that  a  valid 
Uea  was  filed.  As  was  said  by  Mr.  Justice 
Holloway,  In  Werts  t.  I«mb,  nqna: 

"Cor  present  Code  provision  Is  substantially 
tlie  Bsme  as  section  6.  c  40,  p.  510,  of  the  I^aws 
of  1871-72,  and  in  Black  v.  Appolonio,  1  Mont 
342,  this  court  In  construing  that  section  said: 
'It  appears  to  us  that  all  our  statute  requires 
is  tbat  a  person  wishing  to  avail  himself  of  the 
benefits  of  it  should  honestly  state  his  account.' 
And  this  has  been  accepted  as  a  correct  in- 
terpretation ever  since.  Western  I«m  Works 
V.  Montana  V.  &  P.  Oo^  80  Mont.  C50;  77 
Paei  413:  Mills  t.  Olsen,  48  Uont.  28,  U6 
Pac  33." 

See,  also,  Mclntyre  v.  MacGlnnlss,  41 
Mont.  87,  98, 108  Fac.  863.  137  Am.  St  Bep. 
701. 

PlalntifTs  claim  of  lien  was  Qierefore  Im- 
properly excluded, 

[3]  For  another  reason  this  case  must  be 
remanded  for  further  proceedings.  Section 
676^  Bevised  Codes,  provides  a«  follows: 
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"Upon  a  trial  of  a  question  of  fact  by  the 
court,  Its  decialoo  or  findinss  must  be  giTen  In 
writing  and  filed  with  the  clerk  within  twenty 
days  after  the  case  is  mibmitted  for  dedsion." 

The  statement  on  appeal  shows  that  the 
cause  came  on  for  trial  on  July  6,  1915;  re- 
quests for  findings  filed  on  August  30,  191S ; 
and  Judgment  rendered  and  entered  Novem- 
ber 28, 1916.  No  findings,  however,  are  to  be 
found  In  the  record.  The  remarks  of  this 
court,  in  City  of  Helena  v.  Hale,  38  Mont,  on 
page  484,  100  Fac  on  page  612,  an  perU> 
nent  here: 

"But  it  is  «)ntended  that  this  is  a  case  of 
defective  findings,  and  connael  cites  the  case  of 
Bordeaux  v.  Bordeaux,  32  Mont  1S9,  80  Bac. 
6.  In  that  case,  Mr.  Chief  Justice  Brantly 
said:  There  Is  In  the  record  no  bill  of  excejK 
tioQS  ihowins  that  the  defendant,  at  the  close 
of  the  evidence  and  argument  In  the  cause,  made 
written  request  for  findings  upon  the  subject 
of  recriminatioD,  or  any  other  Issue.'  But  we 
legard  this  as  a  case  of  total  lack  of  findings, 
rather  than  defective  fiadlngsi  The  findings,  if 
there  are  any,  are  so  lacking  In  substance  as 
to  be  no  findings  at  all.  The  defendant  .prop- 
erly requested  general  findings.  Rev.  Codes,  S| 
0768,  6764,  6766.  It  thui  becamii  the  du^  of 
tiie  court  to  make  findings." 

.  Indeed,  the  trial  was  not  completed  until 
ttala  reqtdrement  had  been  folly  met 

The  mpoDdents  seriously  contend  that  the 
court  erred  is  striking  ent  all  the  evidence 
glTen  In  support  of  the  new  matter  set  forth 
In  their  answws.  The  complaint  states  a 
cause  of  action  npooi  an  open  and  running 
account,  .and  plaintiff  fonnds  its  cause  upon 
that  theory.  The  answers  of  Pendants  are 
framed  upon  tiie  theory  that  tile  matertals 
were  sold  under  two  m  fiiree  seiwrate  and 
distinct  contracts. 

Respondents,  in  their  brief.  Insist  that — 

"Bxhlblt  1,  an  Itemised  statentmt  of  account 
running  from  Jnly  24  to  Octcdter  10,  1914,  be- 
came an  account  stated  for  said  amount  and 
that  the  aoconnt  up  between  plaintiff  and  Welch 
was  no  longer  an  open  account.  •  •  •  That 
to  the  extent  of  (1,600  plalntlfTs  right  to  a 
lien  is  foreclosed  by  limitation  of  time,  since  the 
right  accrued  obviously  not  later  then  Novem- 
ber 3d,  when  the  last  of  the  items  of  August 
ITth  were  delivered.  •  *  •  That  all  of  the 
items  shown  on  the  lien  that  appeared  in  the 
statement  under  data  of  October  lOth  were  like- 
wise foredosed  by  reason  of  the  plaintiff's  fail- 
ure to  file  the  lien." 

[4,  B]  Upon  these  conflicting  theories  the 
case  was  tried.  In  any  view  to  be  taken  of 
the  mettw,  the  testimony  was  all  material 
and  pertinent  nnder  the  Issues  made  by  the 
pleadings.  If  the  Item  of  (1,600  constituted 
a  separate  and  independent  account,  and  the 
lien  was  not  filed  within  90  days  after  the 
last  Item  was  furnished,  the  lien  claim  was 
imperfect  to  that  extent.  But  that  did  not 
warrant  the  court  In  Btrlkln?  out  all  the 
testimony  In  snn>ort  of  the  new  matter  set 


up  in  the  defendants*  answers,  nor  Justify  its 
refusal  to  consider  and  give  effect  to  testl- 
monj  concerning  the  furnishing  and  delivery 
of  materials  whidi  went  into  the  building 
with  a  view  to  its  completion,  occupancy, 
and  use  for  tlie  purposes  for  which  it  was 
constructed.  It  is  In  ertdence  that  the  state- 
ment containing  the  fl,600  item  was  deliv- 
ered to  "WAiSx  about  November  4th,  at  which 
time  he  stated  he  would  look  It  over ;  that 
he  knew  what  It  was;  and  that  he  did  look 
It  over  "a  few  days  atUtv  that,  or  m  coiqde  of 
weeks."  The  evidence  also  shows  that  those 
items  were  carried  forward  In  month^  state- 
ments of'  account,  togethw  witb  other  mate- 
rials furnished  for  use  in  the  construction  of 
the  building,  up  to  December  29tli,  and  at 
the  end  of  each  month  preswted  to  Wdch, 
without  objection  on  bis  part,  so  far  as  the 
record  discloses. 

[S,  7]  As  said  by  Mr.  Chief  Justice  Brant- 
ly, in  Roy  V.  King's  Estate,  09  Mont  673, 
170  Pac.  821; 

"Evidence  showing  an  account  stated  Is  suffi- 
cient to  support  a  cause  of  action  on  an  open 
account   1  Cyc.  485^  and  cases  cited  In  note.** 

"The  question  whether  the  materials  furnish- 
ed and^abw  perCbrmed  were  nnder  one  general 
extract  or  under  separate  cmtracts  was  one 
of  fact"  Westerp  Iron  Works  v.  Montana  P. 
Co.,  80  Mont  669,  77  Pac.  417;  Helena  Steam- 
Heating  &  Supply  Go.  V.  Wells,  16  Mont  CO,  40 
Pac.  78;  Perkins  r.  Boyd,  16  Cola  App.  266,  65 
Pac.  3S0;  27  Cyc.  828. 

The  Supreme  Court  of  Minnesota,  In 
nls  T.  Smith,  88  Minn.  496i  38  N.  W.  690,  has 
this  to  say  upon  tlie  questloa: 

"There  Is  nothing  In  the  point  that  the  par^ 
ties  have  converted  the  open  account  into  an 
aoeount  ttated,  TUa  does  not  change  the  nar 
tnre  of  the  claim,  but,  like  the  giving  of  a 

note,  is -a  mere  adjustment  of  the  amount  due." 

See,  also,  Treusdi  v.  Shryock,  Bl  Md.  162. 

In  Missoula  Mercantile  Co.  v.  O'Doonell, 
24  Mont.  6S,  72,  60  Pac.  S94,  696,  this  court 
said: 

"The  burden  Is  upon  the  plaintiff  to  establish 
his  lien  (Bnisot,  Mech.  Liens,  I  QIS),  and,  to 
support  tbia  burden,  he  must  show,  not  only 
that  be  famished  the  materials,  but  also  that 
tbey  were  used  for  the  enhancement  of  the' 
proper^  to  which  be  claims  be  has  a  right  to 
resort  as  security  for  the  debt  thus  created.  In 
the  absence  of  this  showing,  hia  eqaity  does  not 
arise.  Silvester  v.  Mine  Co.,  80  Cal.  510.  22 
Pac.  217;  Weir  v.  Barnes,  38  Neb.  875,  57  N. 
W.  760 ;  Chapin  v.  Paper  Works,  30  Conn.  461 
[79  Am.  Dec.  263];  Hunter  v.  Blanchard,  18 
III.  318;  Taggard  v.  Buckmore,  42  Me.  77; 
Schulenberg  v.  Prairie  Home  Institate  Co.,  65 
Mo.  295.  This  is  evidently  the  meaning  of  the 
statute  (section  2130  of  the  Code  of  Civil  Pro- 
cedure)." 

[t,  I]  The  burden,  then.  Is  placed  upon  the 
owner  to  Introduce  evidence  to  rebut  the 
prima  tacle  case  thus  made.  In  so  far  as 
granting  the  llm  is  ctmcemed,  the  statute 
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b  raardtal  Ib  cft«i«cter  and  to  be  liberally 
««Ktr«cd.  Wcatcn  Iiod  Works  t.  Montana 
P.  Cou  sqpc« ;  Crane  A-  Ordway  Go.  t.  Baatx, 
sopn. 

.Ill  Ttue  entr  ranalnlng  question  arlaes 
the  coatentloQ  tbat  there  was  a  faU- 
«r*  n>  prv>T«  that  all  the  materials  famished 
pUinciff  and  iodnded  tn  Its  claim  went 
1b;o  ih*  ccoBtructton  of  the  building.  The 
uwdnwoj  was  snfflcient.  In  onr  opinion,  to 
w«k«  •  prima  facie  case  of  delivery  and  use 
In  the  eon^mctlon  of  the  boildlng  in  ques- 
tloB.  ▲  materialman  Is  not  obliged  to  stand 
feiy  and  watch  the  progress  of  a  structure  to 
•e«  that  every  piece  of  lumber  and  other  ma- 
terial supplied  by  him  is  nsed«  befwe  he 
e«n  make  the  required  affldarlt  To  so  hold 
wtHiId  mder  the  mediaulc's  lien  law  more 
of  a  burtoi  than  a  benefit.  When  materials 
for  use  In  a  proposed  building  are  contracted 
(or.  If  they  are  delivered  in  pursuance  of 
sadk  contract,  and  the  building  is  completed. 
It  Is  fair  to  conclude  In  the  absence  of  evi- 
dence to  the  contrary,  that  such  materials 
did,  in  fiict.  go  into  the  building.  Greenway 
T.  Turner,  4  Md.  296;  Uaryland  Brick  Co.  v. 
Spilman,  76  Hd.  837.  25  Aa  297.  17  Ll  R. 
A.  089,  80  Am.  St  Bep^  4S1;  Union  Troat 
CO.  T.  Casserly,  127  Mich.  188,  86  N.  W.  646.; 
PhllUpB  on  MeehanlCB'  Liens,  |  229. 

Tb»  evidence  is  conflicting  concerning  the 
delivery  of  some  of  the  matertals  incorporat- 
ed in  the  lien  claim,  as  to  when  they  were 
furnished,  as  to  whether  or  not  they  woe 
llenable  articles  and  tended  to  ^anoe  the 
value  of  the  property,  and  as  to  whether  they 
were  all  furnished  under  ah  open  and  run- 
ning account  or  under  oo»  gmeral  contract 
These  were  all  questions  of  foct  upon  vrhltAi 
the  court  should  have  made  written  findings. 
Having  failed  to  do  so,  the  Judgment  must 
be  reversed,  %rlth  directions  to  proceed  ac- 
cording to  the  views  herein  eipressed. 

Bevenwd  and  remanded. 

BRANTLT,  0.  J.,  and  HOLLOWAT  and 
HURLT,  JJ.,  concur. 


SMITH  V.  HOFF&IAN.   (No.  4023.) 
(Supreme  Court  of  Montana.    Oct  17,  1919.) 

1.  Appeal  and  ebbob  «=> 1009(4)— Review  of 

riNDIKaS  IN  EQCriTT. 

findings  b;  the  trial  court  in  an  equitable 
action  will  not  be  reversed  on  appeal,  except 
where  the  evidence  clearly  preponderates  agaisat 
them. 

2.  Deeds  <g=)90— And    wbitten  contbact 

FABT   or  SAME  TBANSACTION. 

Under  Rev.  Codes,  {  5031,  providing  that 
several  contracta  relating  to  the  same  matters 
are  to  be  taken  together,  a  deed  and  a  written 


contract  which  obUgated  the  grantee  to  make 
certain  payments  and  limited  the  estate  h«2d 
part  of  one  transaction,  regardlcea  of  whether 
they  were  execoted  on  the  same  day,  or  whether 
the  contract  was  executed  on  the  dv  following 
execution  of  tlie  deed  as  daSnied  by  the  sraafise^ 

3.  Deeds  4s»155— Subject  to  coHDixiozr  bcb- 

BEQUKNT. 

Where  a  grantor,  as  part  of  the  same  trans- 
action, required  the  grantee  to  sign  a  written 
memorandum,  providing  that  the  grantee  should 
make  monthly  payments  to  a  named  Individnal, 
and  that  the  estate  ihonld  eontlnav  until  gran- 
tee's marriage  or  death,  hM  that  under  Rev. 
Codes,  I  4902,  defining  a  condition  subsequent 
as,  one  referring  to  a  future  event  upon  the 
happening  of  whidi  the  obligation  becomes  no 
loifger  binding  upon  the  other  party,  and  in 
view  of  section  4623,  the  deed  must  be  deemed 
subject  to  a  condition  subBequent  and  non- 
payment of  the  amount  stipulated  or  remarriage 
of  the  grantee  would  entiUe  the  grantor  to  re- 
cover the  property. 

4.  Dekds  «=s>160— Waiver  of  FOEiaiTma  uir- 

DXa  condition  SDBSEqimKT. 

Where  a  grant  was  on  condition  subaequent 
requiring  the  grantee  to  make  monthly  pay- 
ments to  a  named  individual,  the  condition  may 
be  waived,  and  In  view  of  Rev.  Oodes  S  4906, 
dedaring  that  a  condition  involving  a  ft^eitnre 
must  be  strictly  interpreted  against  the  party 
for  whose  benefit  It  is  created,  the  grantor  can- 
not insist  on  a  forfeiture  because  of  the  gran- 
tee's failure  to  make  payments,  where  the 
grantor  notified  the  grantee  tbat  payments  need 
be  continued  no  longer. 

B.  Dbsds  4s>166— EnvrFEL  to  ubov  voant- 

TTTBB,  THOtJOH  WAIVES  WAS  WimoOT  OON- 
SIDSRATIOIf. 

Where  a  deed  was  subject  to  a  condition 
subsequent  requiring  the  grantee  to  make  pay- 
ments to  a  third  party,  the  grantor  is  estopped 
from  insisting  on  a  forfeiture,  where  she  noti- 
fied the  grantee  that  payments  need  be  contin- 
ued no  longer,  regardless  of  the  fact  that  the 
waiver  of  the  couditlou  was  without  considera- 
tion. 

6.  Deeds  ^3166— Waives  of  conditioic 
without  oonsiobkatioiii. 
Where,  as  part  of  the  same  transaction,  the 
grantor  required  tbe  grantee  to  sign  a  contract 
providing  for  monthly  payments  by  the  grantee 
to  a  third  person,  and  further  providing  that 
the  land  should  revert  to  the  grantor  on  the 
grantee's  marriage  the  fact  that  the  grantor 
wrote  the  grantee  that  payments  need  be  con- 
tinued no  longer,  etc.,  does  not  extinguish  the 
condition,  and  operate  to  give  the  grantee  a 
fi<e-simple  title;  there  being  no  consideration  for 
the  grantor's  waiver  of  the  condition. 

Appeal  from  District  Court,  Fergus  Coun- 
ty; Roy  E.  Ayers,  Judge. 

Action  by  Mary  M.  Smith  against  Sadie 
HofCman.  Tliere  was  a  Judgment  for  defend- 
ant and,  plaintiff's  motion  for  new  trial  hav- 
ing been  denied,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 


^sstFoT  other  eaaei  see  same  b>j>lo  uul  KBY-NUHDEUt  la  aU  Key-Numbered  Olsests  and  Ind«ns 
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asi  p.) 

Mclnttn  Ai  Hnrpliy,  of  Helena,  for  tppel- ,  retain  one  half  the  net  proceeds,  end  tarn 


lant 

Bdden  ft  DeEalb,  of  Lewlstown,  for  re- 
spondent. 

HURLT,  J.  In  brief,  the  plalntift  asks  for 
the  cancellation  of  a  deed  executed  and  de- 
Uvered  by  the  plaintiff  March  14,  1910.  by 
reason  of  the  alleged  breach,  In  October,  1910, 
of  the  condition  of  a  contract  (herdnafter 
referred  to  as  the  memorandum  or  contract) 
entered  Into  between  the  parttes  at  tlie  time 
of  the  e»catl(m  of  aald  deed,  aa  follows: 

"A  written  c<mtract  between  two  parties, 
Mary  Smitlit  party  of  the  Srst  part,  and  Sadie 
Hofboan,  par^  of  the  sectMid  part,  concemins 
the  deed  to  Holbnon  House,  tluit  no  less  than 

(SO  per  mo.  be  paid  to  Mrs.  J.  A.  McNaught 
for  an  unlimited  time  and  the  deed  then  will 
stand  good  until  the  marriage  or  death  of  the 
party  of  the  second  part,  Sadie  Hoffman,  when 
it  goes  badi  to  party  of  the  first  part,  Mary 
Smith,  if  alive,  if  not  to  her  heirs. 
"[Siimed  and  Seolod]         Maty  Smith. 

"Sadie  HolbnaB." 

We  bellere  further  reference  to  the  plead- 
ings is  unnecessary,  aa  the  court's  findings 
clearly  indicate  the  nature  of  the  defense. 

Trial  was  had  In  the  district  court  In  June, 
1914,  and  special  flndlaga  were  made  by  a 
Jury,  but  such  findings  were  not  adopted,  and 
under  date  of  January  6,  1917,  the  court 
made  ind^;>endent  findings.  To  these  find- 
ings, to  the  conclusions  based  thereon,  and  to 
the  refusal  of  the  court  to  adopt  findings  pro- 
posed by  the  plalntlft,  and  to  other, rulings 
on  the  trial,  and  to  the  order  denying  a  mo- 
tion for  new  trial,  exceptions  were  taken 
and  error  predicated  thoreon  in  these  ap- 
peals. 

It  appears  that  the  Smith  Bnw.  Sheep 
Company  (hereinafter  referred  to  as  the  com- 
pany or  corporation),  was  organized  long  pri- 
or to  the  commencement  of  this  action,  and 
that  John  M.  Smith  (husband  of  the  plaintiff) 
was  the  principal  stockholder  and  manager 
thereof.  The  testimony  indicates  very 
friendly  relations,  at  all  times  prior  to  the 
initiation  of  the  suit,  between  both  parties, 
and  between  defendant  and  Mr.  Smith  dur- 
ing his  Ufetim^'  despite  the  act  that  defend- 
ant obtained  a  divorce  from  her  husband 
(plaintiff's  brother)  shortly  after  establish- 
ing a  legal  residence  within  the  state.  About 
the  year  1886  Mrs.  Hoffman,  who  was  then 
living  in  the  Cast,  came  to  Montana  and  for 
many  years  thereafter,  and  until  the  erec- 
tion of  the  building  hereafter  referred  to 
made  her  home  with  the  Smiths.  Id  1902 
the  corporation  purchased  the  lots  in  cod- 
troversy,  and  erected  thereon  a  lodging  house 
or  hotel,  known  as  the  Hoffman  House,  per- 
tlally  at  least  furnishing  the  same.  The  de- 
fendant was  put  in  charge  of  it  as  manager, 
upon  its  completion  in  1903,  under  an  agree- 
ment that  she  sliould  oi^ate  the  same  and 


over  the  other  half  to  the  coriMcatlon.  The 
defendant  contends  that  It  was  further 
agreed  that  when  the  half  of  the  proceeds  so 
turned  over  to  the  corporation  should  equal 
the  amount  of  Its  inrestment  in  the  premises, 
the  property  should  be  conveyed  to  her.  This 
is  denied  by  the  plaintiff.  No  deed  was  ever 
made  by  the  corporation  to  the  defendant; 
but  it  appears  that  under  date  of  August  23, 
1906,  the  corporation  for  a  consideration  of 
$10,000  conveyed  the  premises  to  the  plain- 
tiff, and  that,  possibly,  plaintiff  acquired 
the  title  to  prevent  a  sale  by  the  corporation 
to  some  one  other  than  defendant.  This  con- 
veyance had  not  been  placed  of  record  at  the 
time  of  the  trial.  PlaintlflVi  husband  died 
in  November,  1908, 

In  the  summer  of  1906,  defendant  left 
Lewlstown,  and  was  absent  therefrom  for 
some  weeks,  or  possibly  months.  During  her 
abeence,  believing  that  she  did  not  intend 
to  return,  the  property  then  bringing  In  but 
small  returns,  and  being  dissatisfied  with 
defendant's  management  thereof,  the  com- 
pany placed  one  Herman  Brown  in  ciiarge  as 
manager.  Upon  her  return,  defendant  was 
employed  by  the  coiporatl<m  as  matron  or 
houseke^r,  under  Brown,  at  an  agreed 
compensation  of  $50,  and,  so  far  as  appears 
from  the  record,  did  not  assert,'  then  or  af- 
terwards, either  to  the  corporation  or  this 
plaintiff,  that  her  ri^ts  under  the  agreement 
had  been  violated.  Some  time  thereafter 
an  oral  agreement  was  entered  Into  for  the 
rental  of  the  property  by  defendant  from 
plaintiff,  and  op  to  tlie  date  of  the  execution 
of  tlie  deed,  Mardi  14,  1910,  defendant  re- 
mained in  pessession  of  the  pr(^rty  as  plain- 
tiff's tenant,  paying  Mrs.  Smith  rental  there- 
for. On  this  last  date,  defendant  called  upon 
plaintiff  at  her  home  in  Pasadena,  Gal.,  and 
Informed  her  that  defendant  had  to  have 
money  for  the  repairing  of  the  house.  Mrs. 
Smith  stated  that  she  was  not  In  position  to 
put  any  more  money  into  the  place,  defendant 
then  suggesting  that  plaintiff  execute  a  deed 
(which  defendant  had  caused  to  be  prepared 
in  Lewlstown  before  going  to  Tasadona)  for 
the  premises,  so  that  she  could  borrow  money 
on  the  property  for  improving  It  Mrs.  Hoff- 
man concedes  that  in  part  her  object  in  go< 
Ing  to  Pasadena  was  to  obtain  a  deed  from 
plaintiff,  so  that  she  could  raise  money  on  the 
property  for  placing  Improv^ents  thereon, 
and  contends  that  she  also  thought  she  was 
entitled  to  a  deed  for  the  property  because  of 
the  alleged  agreement  between  herself  and  the 
corporation,  though  the  record  doe's  not  show 
that  she  asserted  this  claim  to  Mrs.  Smith 
at  tliia  or  any  previous  time.  There  was  no 
direct  testimony  concerning  their  conversa- 
tion and  subsequent  dealing  except  that  of 
the  parties  themselves. 

Mrs.  Smith  testified  that  she  locdted  over 
the  deed,  and  that,  aa  It  did  not  express  her 
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wUhcM^  the  sbM  to  Ifn.  Boflman,  "It  I  sign 
tbto  deed,  will  yoa  sign  a  amtract  vltb  me?' 
BDd  Uiat  defendant  said,  "I  will  do  aoTtlilng 
you  ask,"  and  Oat  after  further  talk  be- 
tween them,  the  contract  was  i>repared  by 
plaintiff  and  aisned  hy  both.  PiainUfl  testi- 
fied, on  cnws-ezamlnatian.  tliat  the  Intutlon 
was  that  when  Mrs.'  Ht^tman  had  provided 
for  Ollle  (meaning  Mra.  HcNaught)  **0» 
house  was  to  belong  to  her  until  she  man-led 
or  died.  That  was  the  understanding."  Urs. 
Hotbnan  testified  that  th^  talked  over'  the 
situation  of  the  estate  of  plain tUTs  husband 
and  the  flnandal  condldon  of  Urs.  McNao^t, 
and  that  plaintiff  said  «he  was  unable  to 
help  her  sister  as  she  desired,  until  the  affairs 
of  tbe  estate  were  settled,  and  that  idaintiff 
said,  "Will  you  send  Oliria  (Urs.  McNaugbt) 
960  per  month  until  I  can  make  some  other 
arrangement  for  her?"  to  wblr-h  defendant 
says  she  assented,  and  that  Mrs.  Smith  then 
said,  "Well.  I  wlU  glre  yon  the  deed  to  the 
house;  you  have  worked  hard  for  It  and 
earned  It,  and  I  want  you  to  have  it"  This 
talk,  she  says,  was  had  both  before  and  after 
the  signing  of  the  deed,  though  she  testified 
that  nothing  was  said  about  the  signing  of  a 
contract  until  the  following  day.  On  cross- 
examination  she  said  that  the  memorandum 
was  to  the  same  effect  as  the  talk  had  be- 
tween her  and  plaintiff,  both  before  and  af- 
ter signing  the  deed.  Following  this  talk, 
either  on  the  same  day  and  Immediately  be- 
fore or  after  the  signing  of  the  deed  (as  con- 
tended by  plaintiff),  or  on  the  next  (as 
coutended  by  defendant),  the  memorandum 
referred  to  in  the  ctnnplalnt  was  signed  by 
both  parties. 

The  testimony  is  that  there  was  no  con- 
sideration for  the  conveyance,  except  the 
agreement  concerning  the  payments  to  be 
made  to  Mrs.  McNaught.  Defendant  made 
payments  to  Mrs.  McNaught  of  $50  per 
montli,  until  after  'the  receipt  of  Exhibit  1, 
in  October,  1910. 

Other  letters  were  also  written  by  plain- 
tiff to  defendant,  but  Exhibits  1  and  2  are 
the  only  ones  we  deem  of  Importance  as  bear- 
ing upon  tbe  Issues.  The  material  portions 
of  these  letters  follow: 

Exhibit  No.  1. 

"Oct  9  (1910). 
"Dear  Sadie:  •  •  •  Now  a  little  business 
dear.  We  signed  a  contract  while  you  were  in 
Calif,  when  I  go  back  Z  will  burn  it  up.  Ton 
can  have  the  Hoffman  House,  grounds  and  its 
fundsblngs,  and  when  you  are  through  with  It, 
it  can  go  to  Mabel  for  I  feel  yon  bare  earned 
it.  It  wUl  always  give  you  a  support  should 
you  lease  it.  when  you  get  too  (lazy)  to  run  it 
not  (too  old).  So  you  need  make  no  other  deed. 
•  •  *  Sincerely,  Mary  M.  Smith." 

Exhibit  No.  2. 

"Sept  17  a911). 
**Dear  Sadie:  Since  I  was  there  I  know  yon 
can't  do  more  than  you  are  doing  and  I  swear 


■A 


you  shall  hare  no  man  trouUe  ooming;  It  irill 
all  be  fixed  up  some  way.  I  will  ^tv  Mc  and 
Ollle  a  chance  I  will  send  them  down  on  my 
place  in  Calif,  where  they  can  root  a  hos  or  die. 
I  have  320  acres  of  choice  alfalfa  land.  I  will 
sell  one-half,  and  they  can  run  the  other  for 
half.  They  should  do  well,  for  yon  can  raise 
anything.  I  intended  to  let  it  out  for  half,  but 
instead  I  will  give  them  the  show.  If  it  pays 
taxea  and  interest  on  tiie  money  for  me^  is  all 
I  ask.  Now  I  want  you  to  be  happy  and  not 
worry,  yon  shall  have  no  more  trouHie  if  I  can 
help  it  and  I  will  try  most  mightily.  I  want 
you  to  have  what  you  have  earned  by  hard 
work  and  management  *  •  •  Love  to  you, 
my  dear,  and  success.  Mary." 

In  addltttm  to  ttils  correspondenoe.  It  ap- 
pears  that  plaintiff  on  several  occasions  ask- 
ed Mrs.  Hoffman  to  send  money  to  Mrs.  Mc* 
Naush^  and  ttut  Mn.  Hoffman  said  she  did 
not  have  It  to  s^d. 

Tbe  testimony  further  shows  that  Mrs. 
Hoffman,  after  acquiring  the  deed,  did  not 
borrow  money  upon  the  prop^ty  for  the  pur- 
pose of  r^alriug  or  furnishing  tlM  same^  but 
that  in  1913  she  mortgaged  the  premises,  the 
proceeds  being  used  by  her  to  purdiase  land 
near  her  homestead  In  the  country  and  none 
for  improving  the  hotel  pn^rty.  She  did, 
however,  pay  out  consld^vMe  money  in  re- 
pairing the  property  and  In  refurnishing  the 
samcb  the  mon^  tor  the  cost  thereof  being 
derived  fnnn  the  proceeds  of  the  business. 

The  record  is  voluminous,  but  the  fore- 
going is  a  summary  of  the  testimony  bearing 
upon  the  material  Issues,  though  additional 
references  will  be  made  to  other  portions  la 
considering  the  findings. 

[1]  The  rule  Is  well  settled  by  numerous 
decisions  of  this  court  that  the  findings  of  a 
district  court  will  not  be  reversed  except 
where  the  evidence  clearly  preponderates 
against  fhem,  and  citation  of  such  authori- 
ties is  not  necessary  herein. 

The  trial  court  found  that  It  was  agreed 
between  the  defendant  and  the  company  tiiat 
when  the  defendant  should  have  paid  the 
company  a  sum  equal  to  the  cost  of  the  prem- 
ises and  furnishings,  title  would  pass  to  the 
defendant;  that  plaintiff  was  familiar  with 
the  terms  of  this  agreement,  and,  with  full 
knowledge  thereof,  purchased  the  premises; 
and  that  pursuant  thereto  plaintiff  leased 
tbe  property  to  the  defendant,  receiving  rents 
from  the  defendant  until  March  14,  1910; 
but  that  the  sums  so  paid  "were  not  paid 
strictly  as  rental,  but  more  In  the  nature  of 
compensation  In  accordance  with  the  said 
original  understanding  which  plaintiff  was 
endeavoring  to  carry  out" 

Even  if  the  theory  of  the  defendant  should 
be  sustained  as  to  the  original  agreonent  be- 
tween her  and  the  corporation,  her  own  tes- 
timony shows  an  abandonment  of  the  agree- 
ment whatever  It  may  have  Iwen,  In  accept- 
ing employment  on  a  monthly  salary  without 
complaint  after  she  had  been  supplanted  as 
manager,  and  later  recognlclivplalntlflra  title 
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by  leasing  tbe  proper^  from  ber  In  1906  and 
continnlng  as  her  tenant  from  tbat  time  un- 
tU  the  execntion  of  the  deed,  Bztalblt  A*  on 
March  14.  1910. 

In  our  cqplnlon,  the  evidence  dearly  pre- 
pwderates  against  these  findings  of  the  trial 
court 

[2]  The  court  fomtd  that  on  the  day  of  tbe 
execution  of  said  deed,  and  on  the  following 
day,  plaintiff  and  defendant  discussed  tbe 
situation  of  plaintiff  iljA.  Mrs.  McNaught, 
and  that  plaintiff  requested  defendant  to  pay 
Mrs.  McNaught  $50  per  month  unUl  the  plain- 
tiff could  make  other  provision  for  her,  and 
that  the  defendant  promised  to  make  such 
payments,  and  that  on  the  day  following  the 
execution  of  the  deed,  the  parties  entered  in- 
to tbe  memorandum  or  contract,  but  that  the 
execution  of  the  deed  and  the  making  of  the 
said  memorandum  were  separate  transac* 
tious,  and  that  the  making  of  the  memoran- 
dum was  not  the  consideration  for  tbe  exe- 
cution of  the  deed,  nor  was  it  intended  as  a 
condition  or  limitation,  nor  did  it  create  a 
trust,  upon  the  property,  but  was  a  personal 
and  independent  contract  for  couTenience  of 
tbe  plaintiff  In  temporarily  caring  for  Mrs. 
McNaught  and  to  obrlate  trouble  with  the 
company  and  tiie  heirs  of  the  estate  of  plain- 
tiff's husband;  and  that  the  deed  was  exe- 
cuted and  delivered  as  one  of  the  steps  in 
completing  the  agreement,  heretofore  refer- 
red to,  between  the  corporatifni  and  the  de- 
fendant 

The  court  determined  that  by  tbe  letters 
of  October  9,  1910,  and  September  17,  1911, 
tbe  nlemorandum  or  contract  was  canceled 
.and  revoked,  and  that  the  defendant  was 
justified  In  believing  the  "unlimited  time'* 
contemplated  by  said  memorandum  had  ex- 
pired, and  that  defendant  was  under  no  fur- 
ther obligation  thereunder  to  Mrs.  McNaught, 
even  ttiough  the  memorandum  was  not  ac- 
tually destroyed;  that  after  the  writing  of 
said  Exhibit  1,  plaintiff  requested  defeddant 
to  continue  the  payments  to  Mrs.  McNaught, 
and  that  defendant  failed  to  comply  there- 
with, but  that  such  requests  were  made,  not 
beanse  plaintiff  believed  there  was  any  obli- 
gation to  comply  tberewltli,  but  t}ecau8e  of 
pressure  upon  plalntlfl  by  Bonn  peracm  or 
persons. 

Our  Code,  section  6031,  provides: 

"Several  contracts  relatlDg  to  the  same  mat- 
ters, between  the  same  parties,  and  made  as 
parts  of  substantially  (me  transaction,  are  to 
be  taken  together." 

In  Talbott  V.  Helnze,  25  Mont  4,  63  Pac 
624,  this  court  held  that  contracts  dated  on 
September  26th,  and  a  note  dated  October 
21st  of  the  same  year,  "relating  to  the  same 
matters,  were  between  the  same  parUes, 
were  made  as  parts  of  substantially  one 
transaction,  and  •  *  *  should  be  taken 
together  as  one  contract"  See,  also,  Lyon 
v.  Daller  Copper  Co.,  46  Mont  108^  126  Foe 


931;  Comlsh  t.  Woolyerton,  82  Mont  490, 
81  Paa  4,  108  Am.  St.  Rep.  596;  Bartels  T. 
Davis,  84  Mont  285,  85  Pac.  1027;  Ford  T. 
Drake,  46  Mont  314.  127  Pac.  1019 ;  Dodd  t. 
Vucovlch,  38  Mont.  192,  99  Pac.  296. 

The  evidence  clearly  shows  that  the  mat- 
ters referred  to  In  the  memorandum  or  <h>n- 
tract  were  fully  discussed  by  the  parties 
both  before  and  after  the  signing  of  ttao 
deed,  and  defendant  herself  admitted  tbat 
the  contract  was  to  tbe  same  effect  as  the 
conversatlcm  had.  Id  view  4xt  the  statote, 
what  we  consider  the  weight  of  author!^, 
and  tbe  testimony  as  to  the  c<mversatl(m 
leading  up  to  the  signing  of  tbe  memoran- 
dum, and  tbe  terms  of  the  memorandum  It- 
self, we  deem  It  as  conclu^vely  eatablisbed 
that  tbe  two  writiiigB  coiuititttte  but  ana 
transftctlfHi,  regardless  of  whether  thegr  veto 
executed  tm  the  same  day  or  otherwise. 

[3]  This,  then,  brings  us  to  the  question 
whether  the  provisions  ot  the  memorandum 
contract  constitute  limitations  or  conditions 
upon  the  deed. 

Our  Code  defines  a  ooiidltl(m  subsequoit  aa 
followa: 

"Sec  4902.  A  condition  subsequent  is  one 
referring  to  a  future  event,  Di>on  the  happening 
of  which  the  obligation  be(iomes  no  longer  bind- 
ing upon  the  other  party,  if  he  chooMs  to  avail 
himsdl  of  the  condition." 

In  tbe  case  of  Barker  v.  Cobb,  86  N.  H.  344, 
the  grantor  conveyed  land  by  warranty  deed 
to  certain  of  his  children.  On  the  ba<^  of  tbe 
deed,  and  not  embraced  therein,  was  an  addi- 
tional writing.  In  effect  as  f<Alows: 

"The  conditions  of  tbe  within  deed  are  such 
that  If  the  within  named  [grantee]  shall  well 
and  truly  *  *  *  provide"  aapport  for  grantor 
and  wife  "tiien  the  within  deed  to  be  good  and 
valid,  otherwise  null  and  void.** 

The  courts  In  oonatming  same,  stated: 

"The  deed  conveyed  •  *  •  an  estate  upon 
conditl(m;  for  although  th^  condition  was  not 
contained  in  the  body  of  the  deed,  yet  being 
npon  the  same  paper  and  executed  at  the  same 
time,  the  intent  of  the  parties  appears  plain. 
There  was  but  one  contract  and,  In  legal  effect, 
but  one  instrument  By  tbe  condition  of  the 
conveyance  the  grantee  was  to  provide  for  and 
support  [the  grantor]  and  his  wife  daring  their 
natural  lives.  Otherwise  the  deed  was  to  be 
null  and  void.  In  a  deed  of  this  kind,  though 
an  estate  be  conveyed,  yet  it  passes  to  the 
grantee  anbjeet  to  the  oonditiMi." 

See,  also,  Munson  v.  Munson,  24  Conn.  115. 

In  Olocke  v.  Glocke,  113  Wis.  305,  89  N.  W. 
118,  57  L.  B.  A.  458,  there  was  an  absolute 
conveyance  by  deed.  By  separate  instru- 
ments made  at  tbe  same  time  It  was  pro- 
vided that  the  grantee  should  pay  yearly 
certain  articles  for  tbe  support  of  tbe  gran- 
tor, mother  of  the  grantee.  The  provision 
was  held  to  be  a  condition  subsequent 

In  GaU  v.  Gall,  126  Wis.  390,  105  N.  W. 
068kB]:i.B.A.(N.  S0  003,the  coorC  said: 
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"^nie  eooTejuiea  of  I3i«  premisM,  *  *  * 
In  oonaidentlon  of  support,  maintenmnce,  medi- 
cal treatment,  •  •  •  aod  a  home  npon  the 
premtsefl  conveyed,  created  an  estate  npon  condi- 
don  Bubaequent,  subject  to  be  de{«ated  apon  the 
nonperformance  of  Boch  condition." 

See.  also,  2  DevUn  cm  Deeds,  p.  1823 ;  Bor- 
ner  v.  Ohlcago,  M.  A  St  Panl  Ry.  Co.,  88 
W1&  165;  Blake  t.  Blake,  66  Wis.  892,  14  N. 
W.  173;  Houston  t.  Orelner.  73  Or.  301,  144 
Pac.  135. 

Our  Code  farther  proTldes: 

"Sec.  4623:  When  a  grant  is  made  upon  con- 
dition subsequent,  and  is  subsequently  defeated 
by  the  nonperformance  of  the  condition,  the 
person  otherwise  entitled  to  hold  under  the 
grant  must  reconrey  the  property  to  the  gran- 
tor  or  bis  ■uecesaors  by  grant,  duly  acknowledg- 
ed for  record." 

Under  all  the  drcumstances  and  the  weight 
of  authority,  we  deem  the  deed  to  have  been 
made  upon  a  condlttoa  Bubsequrat  imposed 
by  the  memorandum  contract,  and  that  upon 
a  breach  of  such  condition  the  plalntitf 
would  become  entitled  to  a  resdssion  or  can- 
cellation. nntesB  there  was  a  waiver  of  the 
condition. 

[4]  Tbe  plaintiff  contends  that  there  has 
been  an  absolute  breach  of  the  condition, 
and  ttiat  she  la  entitled  to  the  relief  prayed 
for,  and  asserts  that  the  letters  In  question, 
having  no  consideration  to  support  them,  did 
not  relieve  the  defendant  from  the  obliga- 
tions imposed  by  the  contract  Defendant 
on  the  other  hand,  claims  a  full  cmnplionce 
with  the  terms  of  the  contract,  and  that  she 
has  been  relieved  from  further  compliance 
by  the  letters,  and,  even  If  not  so  relieved, 
that  plaintiff  has  waived  rl^t  to  de- 
clare a  forfeiture. 

In  Hubbard  t.  Hubbard,  12  Allen  (Mass.) 
586,  one  of  the  conditL(ms  in  the  deed  was 
that  tbe  grantor  and  his  wife  shonld  be  al- 
lowed to  reside  on  the  homestead  during 
their  respective  natural  lives,  In  return  for 
which  the  grantees  ptomlsed  support  Ac- 
tion was  brought  to  determine  the  estate  for 
a  breach  of  this  condition.  Tbe  trial  court 
held  for  the  granteea  The  Supreme  Court 
granted  a  new  trial,  on  the  theory  that  the 
evidence  showed  a  breach  of  the  conditions. 
The  case  again  went  to  the  Supreme  Court, 
and  as  reported  In  f>7  Mass.  ISS,  93  Am.  Dec. 
75,  on  the  second  appeal,  the  court  said: 

"It  was  held  In  this  case,  when  it  was  before 
U8  at  a  previous  term,  that  the  condition  in  the 
demandant's  deed  to  the  tenant  had  been  broken, 
and  that  the  estate  was  forfeited.  On  a  new 
trial,  tbe  tenant  relied  upon  a  waiver  of  the 
breach  and  forfeiture,  and  we  are  of  opinion 
that  the  rulings  at  the  trial  were  right  and 
that  the  defense  was  maintained.  It  is  option- 
al with  the  grantor  of  an  estate  upon  condition, 
in  case  a  breach  of  the  condition  occurs,  wheth- 
er he  will  avail  himself  of  the  same  as  a  for- 
{•■ilure  of  the  estate  thus  granted.  To  do  this 
tcquires  action  on  his  part.  *  *  *  It  Is 
equally  «dl  settled  that  a  mere  broach  of  ooa- 


diticm  wHI  not  rtvest  ux  estate  In  a  grantor 
upon  condition,  exc^  at  Us  election;  and  diat 
he  may  waive  the  breadi  and  forfeiture.  Co. 
Lit  211;  Coon  v.  Brickett,  2  N.  H.  163;  1 
Shep.  Touchstone^  153;  Pennant's  Case,  3  Go. 
64." 

In  Harwood  t.  Shoe.  141  N.  O.  161,  53  S. 
B.  616,. an  action  InTolvlDg  the  failure  of  a 
grantee  to  carry  out  tila  contract  of  main- 
tenance^ tbe  court  held; 

"Where  the  failure  •  •  •  to  carry  out  his 
contract  •  •  •  was  due  to  the  acts  and  con- 
duct of  the  heirs  at  law  of  the  grantor,  they 
cannot  profit  by  their  wrongful  acts,"  a:nd  "one 
wIm  prerents  the  performance  of  a  CQoditiiKi, 
or  makes  it  impossible  by  bis  own  act  will  not 
b«  permitted  to  take  advantage  of  the  nonpei^ 
formanee.'* 

In  McGue  T.  Barrett  SO  lOnn.  852,  109  N. 
W.  6W,  the  court  held: 

"Conditions  subsequent  are  to  be  strictly  con- 
strued and  taken  most  strongly  against  the 
grantor  to  prevent  a  forfeiture  of  ^e  estate. 
A  forfeiture  for  a  breach  a  condition  sub- 
sequent may  be  waived  by  acta  as  wdl  as  by 
express  agreement,  and,  once  waived,  the  gran- 
tor can  never  take  advantage  of  it*  bat  mere 
silence  of  the  grantor  after  the  teeadi  ia  not 
sufficient  to  constitute  a  waiver  of  forfeiture. 
A  waiver,  however,  may  result  from  the  failure 
of  the  grantor  for  an  unreasonable  time  to  act 
after  knowledge  of  the  breach,  or  where  he  con- 
sents to  tbe  bt«ach"-HdtiDg  IS  Oyc.  689,  706, 
and  numerous  cases. 

See,  alsot  Banie  v.  Smith,  47  lUcb.  136, 
10  N.  W.  168:  McWliorter  t.  Heltaell,  124 
Ind.  128,  24  K.  Si.  743. 

In  Kiaron  Inm  Co^  t.  City  of  EUe,  41  Pa. 
an,  the  court  said: 

"A  condition  that  destroys  an  estate  is  to  be 
taken  strieUy.  and  it  is  established  law  that  a 
condition  once  dispensed  wiUi,  in  tlte  whole  or 
in  part  is  dispensed  with  forever.  *  *  *  Ttu 
doctrine  that  a  forfeiture  may  be  waived  by  the 
party  who  has  tbe  right  to  avail  himself  of  the 
breach  of  a  condition,  and  that  be  may  do  this 
by  acts  as  well  as  by  express  agreement  i>  a 
familiar  one." 

The  rule  laid  down  by  Washburn  on  Real 
Property  (6th  Ed.)  951  et  seq.,  which  la  dted 
with  approval  by  many  authorities,  la  as 

follows: 

"A  forfeiture  may  be  saved  though  a  condition 
may  have  been  broken,  if  the  party  who  has 
the  right  to  avail  himself  of  the  same  waives 
this  right  which  he  may  do  by  acts  as  w^  as 
by  an  express  agreement"  Bredell  v.  West- 
minster Collegp,  242  Mo.  317,  147  8.  W.  lOS; 
HunUey  t.  McBrayer,  172  N.  C.  642,  90  S.  E. 
754;  13  Cyc.  706. 

In  Jones  v.  WilUamB,  132  Oa.  782,  64  S.  E. 
K^l,  the  court  said: 

"The  law  inclines  to  construe  conditions  sub- 
sequent BO  as  to  render  their  breach  remediable 
in  damages  rather  than  by  forfeiture ;  but 
where  the  plain  words  of  the  grant  declare  that 
a  breach  of  the  condition  shall  defeat  the  estate 
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tranted,  there  Is  no  room  for  canatractlon.  No 
precise  technical  words  are  required  to  create 
a  condition  subgeqaent,  and  the  construction 
mast  always  be  founded  upon  the  intention  of 
the  parties  as  diaclosed  in  the  convejancc. 
*  *  *  The  clatiBe  of  the  deed  construed  1^ 
the  court  in  the  instruction  to  which  exception 
is  taken  created  a  condition  subsequent,  upon 
the  breach  of  which  the  grantor,  at  bis  election, 
could  have  availed  himself  cft  the  forfeiture. 
If  the  grandfather  relieved  the  granddaughter 
from  the  obligation  of  caring  for  him,  after  she 
left  his  home,  or  if  it  was  through  his  fault 
that  she  failed  to  continue  her  services,  he 
could  not  claim  a  forfeiture  from  a  failnre  to 
comply  with  the  condition.  As  was  said  in 
Moss  V.  Ghappell,  126  Ga.  106,  64  S.  B.  968 
[11  L.  R.  A.  (N.  S.)  308],  'forfeitures  resulting 
from  the  breach  of  a  condition  ma;  be  express- 
ly  released,  or  may  be  the  subject  of  a  waiver, 
and  a  waiver  may  result  from  circumstances  as 
well  as  express  lan^uase  to  that  effect  All  tbia 
is  well  settled;  and,  where  the  release  or  waiv- 
er extends  to  the  whole  forfeiture,  of  course  all 
benefit  to  be  derived  from  the  forfdture  Is 
gone.' " 

See,  also,  Bain  r.  Parker,  77  Ark.  16S,  90 
S.  W.  1000,  and  cases  tbere  dted;  Carbon 
Block  Coal  Co.  v.  Murphy,  101  Ind.  115; 
Vlcksburg,  etc.,  v.  Ragsdale,  54  Miss.  200; 
Brown  v.  Wrightman,  5  Cal.  App.  391,  00 
Paa  467. 

The  great  weight  of  authority  sustains  the 
proposition  that  a  condition  Involving  a  for- 
feiture may  be  waived,  and  likewise  that  a 
provision  constituting  a  forfeiture  must  be 
strictly  construed  against  the  party  for 
whose  benefit  It  Is  created.  Besides,  our 
statute,  section  4906  of  the  Revised  Codes, 
provides: 

"A  condition  involving  a  forfeiture  must  be 
strictly  interpreted  against  the  party  for  whose 
benefit  it  is  created."  See.Flnley  v.  School 
District,  61  Mont.  411,  IBS^ac.  1010. 

Sndi  b^ng  tba  case,  and  giving  to  Mrs. 
Smith's  letters  tbe  InterpretatioD  which  vre 
tiiinlc  their  hmgoage  requires,  we  feel  tfa&t, 
so  far  as  ttils  proceeding  Is  concerned.  Mrs. 
Hoffman  was  Justified  in  treating  the  letters 
referred  to  as  raving  taer  frmn  the  neces- 
dt7  of  making  any  farther  payments  to'  Mrs. 
McNangbt. 

While  Mrs.  Smith  says  that  she  came  to 
Montana  from  California  every  year,  and 
while  in  Lewistown  on  eadi  trip  talked  to 
tbe  defendant  atwut  the  money  due  Mrs. 
McNaught,  the  last  definite  conversation  fix- 
ed by  the  testimony  was  one  In  the  fall  of 
1911,  prior  to  the  17th  day  of  September,  at 
the  homestead  of  the  defendant  at  which 
Mrs.  Hoffman  expressed  her  inability  to  pay 
farther.  Following  this  conversation,  Ex- 
hibit 2  was  written  by  plaintiff  to  defendant. 
It  must  be  assumed  that  Mrs.  Smith  had 
that  conversation  in  mind  when  she  said,  in 
the  letter  of  September  17, 1911: 

"Since  I  was  there  I  know  that  yon  cui't  do 
more  than  you  are  doing  and  I  swear  you  shall 
have  no  more  trouUe  coming.   It  will  all  be 


fixed  up  some  way.  •  •  •  Now  1  want  yon 
to  be  happy  and  not  worry.  You  shall  have  no 
more  trouble  if  I  can  help  it  and  I  will  try 
most  mightily.  1  want  you  to  have  what  you 
have  earned  by  hard  work  and  management." 

Even  if  we  disregard  tbe  letter  of  October 
9,  1910,  the  defendant  was  Justified  in  as- 
suming that  plaintiff.  In  the  letter  of  Septem- 
ber 17,  1011,  Intended  what  she  there  said. 
It  woald  certainly  be  unjust  to  penalize  de> 
fendant  for  the  nonperformance  of  that 
which  the  plaintiff  herself  had  said  she 
would  excuse.  Certainly,  so  far  as  this  nc- 
tioa  is  concerned,  defen^^t  had  a  right  to 
rely  on  these  statements. 

The  whole  case  Is  barren  ot  acts  of  fraud, 
and  no  attempt  Is  made  by  either  party  to 
suggest  actual  fraud  on  the  part  of  the  other. 
It  is  simply  («e  of  Ihoee  instances  In  which 
a  party  has  made  a  contract  Impulslvdy  or 
oat  of  generosity,  not  based  upm  business 
principles,  whldi  has  caused  dissension,  when  , 
scrutinized  and  criticized  by  business  as- 
sociates and  relatives.  But  the  parties  have 
made  the  sitoationf  and  we  are  not  respon- 
sible ttierefor. 

[6]  The  pcrint  is  made  that  tbe  letiefB,  In 
order  to  be  binding  or  cognizable  at  law  or 
In  equity,  must  be  founded  upon  a  considera- 
tion, or  the  pnmilses  or  agreements  therein 
must  have  been  fully  executed.  This  is  not 
an  action  In  damages.  Whether  the  letters 
release  defeadant  from  damages  because  of 
ber  failure  to  make  the  payments  in  quee- 
tUm  Is  not  a  matter  to  be  passed  upon  here. 
In  a  iKoceedlng  Involving  that  question,  Che 
eCTect  of  letters  or  pnxutses  not  based  upon 
a  consideration  might  perhaps  be  considered. 
But  the  rule  Is  well  established  that  where 
acts  or  conduct  of  a  party  are  such  as  to 
estop  him  from  insisting  upon  the  right 
claimed  to  have  been  relinquished,  no  con- 
sideratlMi  Is  necessary.  40  Oyc  264,  and 
cases  dted.  In  the  cases  heretofore  referred 
to  it  will  be  found  that  In  practically  all  of 
them  the  waivers  adverted  to  were  without 
consideration. 

We  hold  that  plaintiff  by  her  acts  and  con- 
duct waived  the  right  to  declare  a  forfeiture. 

[I]  The  defendant  contends  that  the  letters 
from  plaintiff  to  her  not  mly  constitute  a 
waiver  of  plalntifTs  right  to  declare  a  forfei- 
ture, but  also  In  effect  that,  the  provision  for 
support  of  Mrs.  McXanght  having  been  lost 
or  waived,  even  if  the  deed  was  made  upon 
condition,  the  memorandum  contract  Is  ex- 
tinguished, and  the  deed  should  be  treated  as 
conveying  a  fee  simple  title  to  defendant. 
Holding,  as  we  do,  that  the  contract  and 
deed  were  but  one  tmnsacUui,  it  needs  no  ci- 
tation of  anthorlty  to  sustain  the  conclusion 
that  at  the  time  of  the  execution  ot  the 
papers  the  estate  conveyed  was  but  a  life 
estate,  or  one  determinable  upon  defendant's 
remarriage,  with  reversion  In  favor  of  plain- 
tiff or  her  heirs.  There  was  no  considera- 
tion for  tbe  letters.  Their  terms  do  not  Der- 
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mlt  1b9  oonstrnctlaD  Qiat  Qiey  amotint  to  a 
ecmveTance  of  the  fee.  fillips  v.  Swank, 
120  Pa.  76,  18  AtL  712,  6  Am.  St.  Rep.  691; 
In  re  Ooetz  Estate,  18  Cal.  App.  198, 109  Pac. 
145;  Bank  t.  Bice.  4  How.  226,  226, 11 U  Ed. 
919;  Adams  t.  Beed.  11  Utab,  480,  40  Pac. 
724.  The  situation  as  to  the  title  has  not 
changed  since  the  executi<m  and  delivery  of 
the  deed  and  contract  PlaintUf  should  have 
decree  In  accordance  herewith. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions tliat  Judgment  and  decree  be  made 
therein,  that  defendant's  title  constitute  a 
life  estate,  unless  the  defendant  remarry.  In 
which  event  her  estate  shall  terminate,  with 
revetsion  to  plaintiff,  her  h^r*  or  asedgos. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  PAIN 
TEX,  and  GOOPBB,  JJ^  concur. 


(Supreme  Court  of  Oregon.  Nov.  12,  1919.) 
Bankbuptot  «s»242(2)— Tkbtdiont  or  axifK- 

BDFT  USED  AGAINST  HZK  ZXT  CBXiaifAI.  PBOS- 

Bctmoif. 

Baokniptcy  Act  1898,  S  7  (IT.  8.  Gomp.  St. 
I  9S91),  providing  that  no  testimonr  given  by 
banfaupt  Shan  be  offered  agabut  Idm  in  any 
crbninal  proceeding,  does  not  apply  to  the 
langoage  and  acta  of  a  bankrupt  who  In  the 
course  of  his  examination  np<m  the  witness 
stand  commits  a  fresh  oime,  such  aa  perjury 
or  the  ntteiing  of  a  forged  Instrnmant. 

Department  2. 

Aweal  from  Circuit  Covrt;  Benton  County ; 
J.  W.  Hamilbm,  Judge. 

On  petition  for  rehearing.  Denied. 
For  formw  opinion,  aee  180  Paa  020. 

Weatherford  &  Wyatt,  of  Albany,  Whltten 
Swaftord.  of  Eugene,  and  Wm.  P.  Lord,  of 
Portland,  for  appellant 

Arthujr  Clarke,  of  CorvaUie,  and  U  L.  Ray, 
of  Engen^  tax  respondCTt 

BENSON,  J.  With  but  one  exertion,  the 
points  upon  which  the  correctness  of  the  orig- 
inal opinion  herein  la  challenged  were  pre- 
sented fully  upon  the  former  argument  and 
received  our  careful  consideration,  and  our 
views  thereon  remain  unchanged. 

For  the  first  time,  our  attention  Is  now  call- 
ed to  a  provision  found  in  section  7  of  chap- 
ter 3  of  the  Bankruptcy  Act  of  July  1, 1898,  c 
541,  30  U.  S.  Stat  548  (U.  S.  Comp.  St  i 
9591),  which,  after  reciting  various  duties  of 
the  bankrupt  directs  that  he  shall  "submit 
to  an  examination  concerning  the  conducting 
of  bis  business ;  the  cause  of  hla  bankruptcy, 
bis  dealings  with  hia  creditors  and  <^er  per- 


sons, the  amount,  kind,  and  wfaereabonta  of 
his  property,  and,  in  addition,  all  matters 
wbtdi  may  affect  the  adminlstrati<u  and  set* 
tlement  of  his  estate ;  but  no  testimony  gtr* 
en  by  him  shall  be  offered  In  evidence  against 
him  in  any  criminal  proceeding." 

It  is  now  urged  that  it  was  error  to  admit 
any  evidence  of  what  was  said  by  the  d^md- 
ant  in  relation  to  the  check  In  controversy, 
when  upon  the  witness  stand  before  the  ref- 
eree In  bankruptcy,  by  reason  of  tbe  above 
statute.  The  obvious  purpose  of  tbe  statuto- 
ry provision  is  to  obtain  from  tbe  bankrupt 
a  full  and  frank  history  of  his  past  business 
transactions,  and  at  the  same  time  remove 
any  Justldcation  for  a  refusal  to  answer  In 
relation  thereto,  upmi  the  ground  that  his 
evidraice  might  tmd  to  convict  him  of  a  crime. 
Our  view  In  this  respect  Is  confirmed  by  the 
cases  which  are  cited  by  appellant  In  hla 
brief  vjfon  rehearing.  It  follows,  therefore, 
that  the  statute  does  not  and  cannot  apply  to 
the  language  and  acts  of  a  bankrupt,  who.  In 
the  course  of  bis  examination  upon  the  wit- 
ness stand,  commits  a  fresh  crime,  such  as 
perjury,  or  the  uttering  of  a  fOTged  instru- 
ment Any  other  interpretation  would  make 
it  folly  to  administer  an  oatli  to  a  bankrupt 
as  a  preliminary  to  his  giving  evidence  in 
such  a  proceeding,  and  would,  in  effect,  nul- 
the  statute  denouncing  perjury.  This 
conclusion  is  directly  supported  by  Gllckstein 
T.  United  States,  222  U.  S.  139,  32  Sup.  Ct  71, 
66  li.  Ed.  128,  and  Cameron  v.  United  States, 
231  U.  S.  710,  84  Snp.  Ct  244,  68  L.  Ed.  44& 
The  petition  for  rebeaxing  is  ChereCore  de- 
nied. 


HcBBIDE,  a  J., 
NETT,  JJ.t  concur. 


and  BEAN  and  BEN- 


LOOOUOTIYB  SXCHAMaB  BUCKEB 
BBOS.  et  aL    (No.  1S066.) 

(Supreme  Cot^  of  Washington.  July  1,  1919.) 

Costs  «s»234  —  On  uoDmcATion  or  juoq- 

Where  an  appellant  obtained  a  subatantiai 
modificatioa  of  the  judgment  of  the  lower  court 
costs  should  b«  awarded  against  the  respond- 
ent 

Department  1. 

Appeal  from  Superitw  Court,  Snobomisb 
County;  Ralph  C.  Bell,  Judg^ 

On  motion  for  reheailng.  Remittitur  oi^ 
dered  amended. 

For  former  opinion,  see  179  Pac  859. 

Coleman  &  Fc^arty  and  W.  P.  Bell,  all  of 
Kverett  for  appellants. 

Edwin  H.  Flick,  of  Seattle  for  respond- 
ent 

PER  CURIAM.  The  derk  Inadvertently 
omitted  to  Include  fiie  Interest  in  the  Jndg- 
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meat  in  ttils  eaoK.  Apptilant  also  d^ms 
tha^  Inasmncai  as  it  obtminccl  a  rabstwitlal 
modiflcatlQii  of  the  Jndgment  tA  tb»  lower 
court,  under  tbe  declalons  of  this,  court,  the 
costs  should  be  awarded  against  reepondent 
This  conteotioQ  Is  nndoabtedly  correct 

It  Is  therefore  ordered  that  the  rendttltur 
be  amended  to  intdude  the  omitted  Interest 
as  above,  and  to  award  th9  costs  of  the  ac- 
tion agabist  respondent 


ADAMSON  T.  MOTES  et  al. 
(Sapreme  Court  of  Idaho.    Oct  21,  1919.) 

1.  GUATOCL  HOBTGAOBS  ^=>219  —  PmOHABSB 
OW  UOaTOAOKD  PBOFEBTT  WITH  OOHaEIlT  OV 
HOBTOAOEI. 

The  pordiaaer  of  mortgaged  personal  prop- 
erty takes  the  title  free  frtna  the  Uen  of  the 
mortzmge,  If  the  sale  was  made  with  the  ex- 
press or  implied  oonsent  of  the  mortKSgee. 

2.  Ghaitil  hobtoaoks  ^=3225(2)  —  Aotzoh 
tob  taeihg  icobtgaobd  psbsonaltt  with 

CONSENT  or  UOBTaAQEE. 

An  ectioD  for  tortious  taking  of  mortgaged 
persenal  proper^  cannot  tw  maintained  hy  a 
mortgagee,  where  the  taldng  was  with  his  con- 
sent. 

Appeal  from  District  Court,  Twin  Falls 
Gonnty;  Wm.  A,  Babc<Mk,  Judgs; 

Salt  by  William  Adamson  against  W.  G. 
Moyes,  Frank  M.  Weinbeimer,  and  the  Amal- 
gamated Sugar  Company,  In  wblch  defoidant 
Moyes  defaulted,  and  defendant  Welnheimer 
answered  and  filed  a  cross-complaint.  Judg- 
ment for  plaintiff,  Adamson,  against  defend- 
ant Moyes  and  the  Amalgamated  Sugar  Com- 
pany, and  judgment  for  defeudant  and  cross- 
complainant  Weinbelmer  against  Moyes  and 
against  the  Amalgamated  Sugar  Company, 
and  the  Amalgamated  Sugar  Company  apr 
peals  from  that  part  of  the  judgment  affect- 
ing it  In  personam.  Beversed. 

T.  Bailey  Lee,  of  Burley,  for  appelant 
E.  li.  Aahton,  of  Twin  Falls,  for  reqwnd- 
ent  Weiiihelmer. 

BUDGE,  J.  Bespondent  Welnheimer  own- 
ed certain  land  in  Twin  Falls  county,  which 
he  rented  to  respondent  Moyes  for  the  period 
extending  from  March  1,  1916,  to  March  1, 
1916;  Moyes  givlug  Welnheimer  a  chattel 
mortgage  for  $650  upon  the  crop  to  t>e  grown 
thereon  during  the  season  of  1915,  upon 
which  Moyes  paid  the  sum  of  $130.  Re- 
siM>ndent  Adamson  performed  work  and  la- 
bor on  the  crop  for  Moyes,  of  the  reasonable 
Tslne  of  $316,  which  was  not  paid  when  due 
and  a  claim  of  Uen  was  filed  therefor. 
Bfoyes  sold  Oie  beets,  which  oHistitDted  a  part 
of  said  crop,  to  tiie  appellant.  Amalgamat- 


ed Sugar  Company.  Before  all  of  the  beets 
were  dug,  Welnheimer  notified  the  sugar 
companr  of  the  mortgage  by  nun.  In  a  let- 
ter whicb  reads  as  ftiilows: 

■^ip  Falls,  Idaho,  Oct  21.  1916. 
"Sogar  Beet  Company,  Burley,  Idaho~Gen- 
Uemen:  Mr.  Moyes,  of  Murtaugb,  Idaho,  has 
my  farm  rented,  and  when  the  beets  are  har- 
vested, and  you  get  ready  to  settle,  please  no- 
tify me  at  Twin  Falls,  for  I  liave  a  mortg^ 
on  their  [big]  crop,  and  it  might  save  trouble 
in  settling  up  with  him  It  the  check  is  made 
out  to  me. 

"Besp^  F.  If.  Wdnhdmer." 

While  ttM  beets  were  being  delivered, 
Wdnheimer*e  attorney  again  notified  the 
sugar  company  of  the  mortgage,  and  the  com- 
pany replied  In  writing  that  Moyes'  check 
would  be  held  sobject  to  W^heimer's  order. 
After  the  beets  were  delivered  to  the  sugar 
company,  the  Utah  Implement  &  Vehicle 
Company  brou^t  an  action  against  Moyes  In 
the  probate  court  of  Cassia  county,  and  gar- 
nished tbe  sugar  company.  Tills  action  final- 
ly went  to  judgment  In  favor  of  the  Utah 
Implement  &  V^cltf  Company,  and  the  sugar 
company  was  required,  upon  proceedings 
supplementary  to  execution,  to  pay  over  to 
the  sheriff  the  amount  of  tbe  judgment  In 
the  latter  acUon,  $428.35. 

Adamson  then  brought  suit  to  foreclose 
his  laborer's  lien,  making  Moyes,  Welnheim- 
er, and  the  sugar  company  defendants. 
Moyes  defaulted,  Welnheimer  answered,  and 
filed  a  cross-complaint,  and  the  sugar  com- 
pany answered.  The  cause  was  tried  before 
the  court  Findings  of  fact  and  conclusions 
of 'law  were  filed,  and  Judgment  entered  in 
favor  of  Adamson,  against  Moyes  and  the 
sugar  company,  for  the  total  amount  of  his 
claim,  attorney  fees,  and  costs,  and  the  same 
declared  to  be  a  first  Uen  against  tbe  pro- 
ceeds from  the  sale  of  the  beets  to  the  sugar 
company,  amounting  to  $712.17.  Welnheim- 
er was  given  judgment  against  Moyes  for 
the  full  amouut  of  his  claim,  with  attorney 
fees,  and  against  the  sugar  company  for  the 
balance  of  tbe  proceeds  in  their  hands  after 
deducting  the  amount  of  Adamson's  judg- 
ment ;  the  court  having  found  as  a  conclusion 
of  law  that  Welnbelmer'a  mortgage  was  a 
second  lien  against  the  proceeds  of  the  beet 
crop.  This  appeal  is  from  that  portion  of 
the  judgment  wMcb  affects  the  sugar  com- 
pany in  personam. 

[1]  It  appears  that  Adamson's  claim  has 
been  paid.  The  spedflcadons  of  error  relat- 
ing thereto,  consequently,  raise  only  a  moot 
questiwi,  and  will  pot  be  discussed. 

The  remaining  specifications  predicate  er- 
ror upon  the  conclusion  of  the  court  tliat 
Weinheimer's  crop  mortage  was  a  second, 
or  an7,  lien  against  the  proceeds  in  the  bands 
of  tbe  company,  Qiat  W^nb^mer  was  enti* 
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tied  to  judgment  against  the'  company  far 
such  part  of  the  proceeds  as  remained  aft- 
er payment  or  dednctliHi  of  Adamscm's  Judg- 
ment, and  In  entering. a  personal,  or  any, 
judgm«it  In  favor  ct  Walnheimer  against 
the  sugar  company. 

Although  the  court's  conclusion  and  decree 
seem  to  be  predicated  upon  the  theory  that 
the  Welnhelmer  crop  mortgage  was  a  lien 
against  the  proceeds  of  the  beet  crop,  the 
cause  of  action  stated  in  his  cross-complaint 
is  for  damages  for  the  wrongful  taking  by 
ai^llant  of  the  property  covered  by  his 
mortgage  without  his  consent  Bespoudenf  s 
theory  of  the  nature  of  his  cause  of  action 
Is  ccmcisely  stated  in  the  first  paragraph  of 
bis  brief,  as  follows: 

"The  mortsogee  claims  that  the  beets  were 
■old  witliout  bis  consent,  that  the  taking  was 
a  tort,  and  he  seeks  to  have  the  company  in- 
demnify him  for  his  loss." 

He  relies  u[>on  the  cases  of  Chittenden  t. 
Pratt,  89  Gal.  178,  26  Pac.  626,  and  Bollen 
T.  'Wilson  Creek  Union  Grain  ft  Trading  Co., 
00  Wash.  400,  156  Pac.  404. 

[I]  A  necessary  element  of  the  right  to  re- 
coTer  upon  respondent's  cause  of  action,  as 
alleged  in  his  cross-complaint,  is  that  the 
mortgaged  property  was  taken  without  his 
consent.  The  evidence  in  the  case,  however, 
shows  conclusively  that  the  beets  were  pur- 
chased by  appellant  with  the  consent  of  re- 
spondent Kespondent  argues  that  he  could 
waive  the  tort  and  sue  upon  an  implied  prom- 
ise to  pay  as  upon  conversion  of  the  prop- 
erty, but  In  ordfer  to  sustain  that  theory  he 
must  allege  and  prove  a  wrongful  conversion 
by  appellant. 

The  Judgment  against  appellant  Amalga- 
mated Sugar  Company  In  i>ersoDam  Is  re- 
versed. Costa  are  awarded  to  appelant, 
against  respondent  Weinbelmer. 

MORGAN,  C.  J.,  and  RICE,  X,  concor. 


Ex  parte  GUBER. 
GUBBB  v.  ]U[ATHIAS  et  aL 
(No.  22200.) 
(Snpreme  Court  of  Eansai.   Nov.  S,  1910.) 

(Syllabus  iv  the  Court.} 

Habeas  Cobpub  «s»00(3>— Plaoino  oustodt 
of  child  in  thibd  pebboit  within  the  xb- 

DUES. 

In  a  habeas  corpus  proceeding  bj  a  father 
to  obtain  custody  of  his  iafant  daughter  from 
I  miiternal  prnnflprrr'uts.  it  apyenrcd  the  fa- 
tber  was  not  at  the  time  littcd  to  have  care  and 
custody  of  the  child,  and  that  she  had  a  good 
home  where  she  was,  i<u*  that  the  grandparents 


were  so  bostOe  to  the  father  tiwy  lobstantially 
denied  him  opportunity  to  visit  the  child.  JffeU, 
an  order  pladnf  the  diild  in  CDstody  oi  a  suit- 
able stranger  was  within  tbs  issues. 

Appeal  from   District  Court,  Franklin 

County. 

Habeas  emrpaa  by  H;  H.  Ouber  against  D. 
B.  Mwt***iii  and  wife  to  obtain  custody  of  pe- 
titioner's Infant  child,  Oharllne  Gober. 
From  a  Judgment  that  child  be  placed  in  the 
custody  of  a  flilrd  perscm,  respondents  aj>- 
peaL  AMrmed. 

Ralph  E.  Page,  of  Ottawa,  for  app^lants. 
F.  U.  Harris,  of  Ottawa,  for  appdlee. 

BUHCH,  J.  The  proc^ing  was  one  of 
habeas  corpus,  commeoced  by  a  father  to  ob- 
tain custody  of  his  child  from  Its  maternal 
grandparents.  The  Judgment  was  that  the 
child  be  placed  in  the  custody  of  a  third  per^ 
SOD.   The  respondents  appeal. 

The  diild  is  a  girl,  who  was  some  6H  years 
old  when  the  proceeding  was  commenced. 
Her  father  and  mother  bad  been  divorced, 
and  in  the  divorce  action  she  was  given  to 
her  mother.  The  mother  lived  with  the  re- 
spondents for  several  yeftrs,  remarried,  and 
removed  to  Missouri.  She  died  shortly  be- 
fore the  present  proceeding  was  instituted, 
and  the  Child  was  left  with  the  respondents. 
The  court  found  that  the  father  was  not,  at 
the  time  of  the  trial,  a  pro[>er  p«8on  to  have 
care  and  custody  of  £be  child.  She  had  a 
good  home  with  her  grandparents,  but  bad 
feeling  existed  between  them  and  the  father. 
The  evidence  was  clear  that  the  father's  right 
to  visit  his  daughter,  and  thus  improve  mea- 
ger occa^on  to  gratify  his  affection  for  her 
and  stimulate  her  affection  for  hiiu,  could  not 
be  Indulged  and  protected  if  she  remained 
with  her  grandparents;  hence  the  order  plac- 
ing the  child  in  tho  custody  of  a  suitable  wo- 
man not  related  to  any  of  the  contestants. 

The  defendants  argue  that  the  issues  made 
by  the  writ  and  the  return  were  whether  or 
not  the  respondents  unlawfully  held  posses- 
sion of  the  child,  and  whether  or  not  the  fa- 
ther was  a  fit  person  to  be  entrusted  with 
her  cnstody;'  that  both  these  issues  were 
found  in  favor  of  the  respondents;  and 
hence  that  the  Judgment  is  erroneous  because 
outside  the  issues. 

Welfare  of  the  <!hild  Is  always  an  Issue  In 
this  class  of  cases.  Rights  of  parents  and 
claims  of  grandparents  most  all  yield,  under 
proper  circumstances,  to  the  best  interest  of 
the  child,  and  In  a  habeas  corpus  proceeding 
the  court  may  award  custody  accordingly. 
Right  of  a  parent  to  viAt  his  child  Is  a  re- 
stricted form  of  that  light  to  society  which 
may  be  enjoyed  in  fall  by  virtue  of  custody. 
Forfeiture  of  rlgbt  of  custody  does  not  <^ 
necessl^  forfeit  right  of  visitation,  and  in  a 
,  proper  case  a  claim  of  the  unrestricted  socie- 
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tj  Which  Is  embraced  In  and  oonseQuent  up- 
on cnstody  may  be  granted  in  part  by  pro- 
Tiding  tor  Tlsitation.  In  this  instance  the 
court  concluded  the  father's  right,  and  the 
little  girl's  welfare  rec[ulred  that  they  should 
enjoy  each  other's  society  to  a  limited  extent, 
free  fnnn  exposure  to  the  baneful  influences 
and  consequences  of  the  hoetiUty  of  the 
grandparents  toward  the  father. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Justices  concurring. 


rLIOEENOER  et  al.  v.  INDUSTRIAL  ACCI- 
DENT COrMTSSION  et  aL 
(S.  F.  8889.) 

(Supreme  Court  (rf  CaUfomia.   Oct.  10,  1919.) 

1.  MaSTEK  ANn  SEBVAHT  ^367  —  DlSTINO- 
nOir  BETWEEN  "EMTIMtt"  AND  "iRDEPSnn- 
Xirr  OOSTBAOTOB." 

A  motor  truck  owner  dcdng  a  truck  bnsl- 
ness,  who  is  engaged  to  do  haoHng  tar  another 
withoDt  agreement  as  to  compensation  and 
without  being  required  to  report  before  going  to 
work  or  after,  and  who  Is  allowed  to  haul  as 
he  pleases,  except  that  be  is  expected  to  do  a 
day's  work,  and  expecting  the  coatoma^  pay 
covering  operating  expenses  and  services  of 
men  and  trucks,  hold  an  "independent  contrac- 
tor" and  not  an  "employ^,"  as  those  terms 
were  used  prior  to  adoption  of  Workmen's  Com- 
pcnsation  Act  of  1917. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  £mploy6 ; 
Independent  Contractor.] 

2.  Master  Airn  sebtant  '3=» 367— What  con- 
btfidtes  independent  contbactob  within 
Wobkuen's  Compensation  Act. 
Workmen's  Compensation  Act  1917,  (  8(b), 

providing  that  all  persons  rendering  service 
are  employes,  "except  tbose  who  render  serv- 
ices other  than  manual  labor  for  a  specified  rec- 
ompense for  a  specified  result,  under  the  con- 
trol of  his  principal  as  to  the  result  of  his  work 
only  and  not  as  to  the  means"  of  its  accom- 
pli^ment,  restricts  the  term  "independent  con- 
tractor," and  consequently  enlarges  to  a  corre- 
sponding degree  the  meaning  of  the  term  "em- 
ploys." 

8.  MAariEB  and  bebvant  <g=5347  —  Statute 

CHANQINQ  TEEMS  "EMPLOY*"  AND  "iNDl- 
FENDENT  CONT&ACTOb!*  UNCONBTITUTIONAL. 
Workmen's  Compensation  Act  1917,  §  8(b), 
in  BO  far  as  it  restricts  the  term  "independent 
contractor"  and  enlarges  the  meaning  of  the 
term  "employ^,"  is  unconstitutional  as  attempt- 
ing to  change  the  scope  of  Const.  arL  { 
21,  as  amended  lOlL 

4.  MASTEB  AND  SERVANT  <3=»347— CONBTITn- 
TIONAL  AMENDMENT  AS  AITECTINO  COHSn- 
TUTIONAUTT  OF  WOBKMXN'S  COKPENSATIOH 

Act. 

A  contention  that,  if  any  doubt  remains  up- 
on the  question  of  the  constitutionality  of 


Woriunen's  Oompensation  Act  1917,  |  8(b),  de* 
fining  "employ^"  and  "independent  eontractOT'' 
as  attempting  to  modify  Const,  art  20,  |  ^ 
tbat  the  same  was  removed  by  the  adoptirai  of 
a  new  constitutional  amendment  in  1918,  la 
without  force  in  a  proceeding  where  a'personal 
injury  resulted  before  the  latter  amendment. 

In  Bank. 

Proceedlns  under  the  Workmen's  Compen- 
sation Act  by  UlUan  Beeves  for  compensa- 
tion for  the  death  of  her  htuband,  Tarrln  A. 
Beeves,  agahist  M.  P.  FUckenger,  employer, 
and  the  iBtna  life  Insurance  Company*  in- 
surer. An  award  made  by  the  Indus- 
trial Accident  Commission,  and  the  defend- 
ants, insura  and  employer,  bring  certiorari. 
Award  annulled. 

Bedman  &  Alexander  and  B.  L.  Stockwell, 
all  of  San  Prandsco,  for  petitioners. 

Christopher  M.  Bradley,  of  San  Francisco 
(Warren  H.  PUlsbury,  of  San  Francisco,  of 
counsti),  for  lespondenta. 

IaAWLOB,  J.  This  !■  a  writ  of  certiorari 
to  review  an.  award  made  by  ttie  Industrial 
Acfddent  Conuntosion  against  the  .Aitna  Life 
Insurance  Company  as  Insurance  carrier  for 
M.  P.  FUdcenger,  In  favor  of  lilllan  Beeves 
In  the  sum  of  (4,846  as  oompensation  for  the 
death  of  her  husband,  Tarrln  A.  Beeves,  who 
was  killed  while  hauUng  bay  for  Fll<^eiiger. 

For  some  time  prior  to  the  accldoit  Beeves 
was  the  owner  of  an  automobile  truck  and 
was  engaged  In  the  "trndc  business"  in  the 
city  of  Bak^fldd.  He  rectilved  moat  of  his 
calls  through  a  telephone  which  he  had  in  a 
cigar  store.  Beeves  had  formerly  done  haul- 
ing for -one  W.  A.  Ferguson,  using  bis  own 
motwtmck  and  receiving  (16  pa:  day  for  his 
services.  Not  long  before  Beeres  was  killed 
F^gustm  retired  txom  the  trucking  business 
and  turned  it  over  to  Beeves,  niwcefor- 
ward  Beeves  was  ready  to  do  ft  general  truck- 
ing business  on  his  own  account  and  any 
calls  that  thereafter  would  come  to  Ferguson 
were  to  be  referred  to  him. 

Flickenger,  who  was  In  the  feed  and  fuel 
business,  was  engaged  In  hauling  with  his 
own  truck  a  quantity  of  bay  to  some  sheep 
and  cattle  that  were  starving  on  a  ranch 
about  8  miles  from  Edison,  a  small  town  10 
miles  distant  from  Bakersfleld.  It  was  rain- 
ing and  the  roads  were  in  very  bad  condition. 
The  work  of  moving  the  hay  was  not  pro- 
gressing ra];Adly  enough  with  one  truck,  and 
bence  Illckenger  found  it  necessary  to  secure 
help,  and  so  be  engaged  Beeves  and  two  oth- 
ers to  assist  in  hauling  the  hay.  The  de- 
ceased went  to  work  on  the  morning  of 
March  9,  1018,  and  about  the  middle  of  the 
afternoon  of  Marcb  11th,  while  crossing  the 
Santa  F6  track  with  his  truck,  was  struck  by 
a  locomotive  and  sustained  l^urles  from 
which  he  died  a  few  hours  later. 
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[11  The  Chief  qaesUtm  presented  here  1b 
ai  to  the  etatna  of  Beevea  In  performing  tUs 
MiTlce:  Was  he  an  Independent  contractor 
or  an  employe  of  Fllckenger?  The  focts  In 
fhla  regard  are  these:  FllCkaiger  testilled 
that»  owing  to  the  condltloa  of  die  roads  and 
the  fact  that  no  certain  amonnt  of  work 
could  be  accomplished  In  any  given  time,  no 
definite  price  was  agreed  upon  and  no  time 
set  for  the  compleUon  of  the  work,  but  that 
he  told  Beeves  "to  go  out  and  haul  hay  and 
keep  at  hauling  It  and  we  will  not  make  any 
deflnlte  arrangement,  but  when  yon  are 
through  hauling,  why  yon  will  find  you  will 
not  be  dissatlafled  with  the  terms  of  settle- 
ment" He  testified  further  that  he  sent  one 
of  his  employes  with  Beeves  the  first  trip  to 
show  him  the  best  road  and  where  to  unload 
the  hay.  After  that  Ellckeng^  left  Reeves 
to  haul  as  he  pleased,  and  did  not  require 
him  to  report  either  t>efore  or  after  work, 
though  he  expected  him  to  put  in  a  full  day. 
Mrs.  Beeves  testified  that  deceased  bad  told 
her  that  It  was  "day  work"  and  that  he  8ni>- 
posed  he  would  get  116  a  day,  which  was  the 
price  he  was  accustomed  to  get  when  he 
worked  with  his  truck.  Fllckenger  further 
testified  that  be  had  paid  each  of  the  other 
men  $15  a  day.  This  amount  Included,  not 
only  the  services  of  the  men  and  the  trucks, 
but  also  covered  all  necessary  expenses  for 
oil,  gasoline,  repairs,  and  the  like  In  ctnmec- 
tlon  with  the  operation  of  the  trucks. 

From  these  Acts  the  Industrial  Accident 
Commission  found: 

""ThRt  said  injury  arosa  out  of  and  in  the 
course  of  such  employmeut,  was  proximately 
caused  thereby,  and  occurred  while  ^e  employ^ 
was  perfonning  service  growing  ont  of  and  in- 
cidental to  the  same." 

It  was  further  found: 

'rHiat  at  the  time  of  said  Injury  employ* 
was  not  eugBged  in  any  of  the  occupations  or 
employments  excluded  by  section  8  of  the  Work- 
men's Compensation,  Insurance  and  Safety  Act 
of  1017  frwn  the  provisioni  of  said  act" 

In  addition  to  the  death  benefit  of  ¥4,3^6 
there  was  an  award  of  $100  for  funeral  ex- 
penses and  $30  for  medical  expenses. 

Petitioners  contend  that  the  facts  do  not 
support  the  finding  that  deceased  was  the 
employ^  of  Fllckenger,  but  that  he  "was  an 
independent  contractor  as  Xhat  term  was 
used  prior  to  the  adoption  of  the  Compensa- 
tion Act,"  that  the  award  can  be  sustained 
only  under  the  statutory  definition  of  the 
term  *'employ6"  appearing  in  section  8(b)  of 
the  Compensatl<m  Act  of  1917,  and  that  sec- 
tion 8(b)  is  therefore  unconstitutional.  In 
other  words,  the  position  of  petitioners  Is 
this:  Section  8(b)  of  tbe  Compensation  Act 
of  1017  has  changed  and  enlarged  the  mean- 
ing of  the  term  "employe,"  by  restricting  the 
definlticHi  of  what  constitutes  an  "independ- 
ent ooatractor,"  so  as  to  indude  In  tJia  for- 


mer dasalflcatioD  persosu  wtM>,  under  the 
law,  as  it  stood  prior  to  the  otmstltntional 
amendment  of  1911,  authorizing  the  creatSon 
of  tbe  commlssloo,  and  prior  to  the  passage 
of  section  8(b),  would  have  come  under  the 
latter  designation;  that  this  section  Is  un- 
OMutltutlonal  becaose  It  is  an  attempt  to  ex- 
tend tihe  Jnrlsdlctltm  of  the.Indnatrial  Acci- 
dent Gommlssloa  beyond  tiie  limits  pre- 
scribed by  section  21,  art  20,  of  the  Constitu- 
tion, which  confines  the  authority  of  the  In* 
dustrial  Accidoit  GonmilsEAon  to  tbe  settle- 
ment of  disputes  arising  between  employers 
and  employes,  by  bringing  Into  the  list  of 
"employes"  persons  who  prior  to  this  legisla- 
tive enactment  were  classed  as  "Independoit 
ctmtractors."   Section  8(h)  reads  as  ftdlows: 

"(b)  Any  person  repdering  services  for  an- 
other, other  than  as  an  Independoit  contractor, 
or  as  expressly  excluded  herein,  is  preenmed  ta 
be  an  employ^  within  the  meaning  of  this  act. 
The  term  'independent  contractor*  shall  be  tak- 
en to  mean,  for  the  pnipusea  of  tids  act ;  Any 
person  who  renders  servieei  othtf  than  manu- 
al labor,  for  a  ^edfled  recompense  for  a  speci- 
fied result  and»  the  control  of  his  principal 
as  to  tlie  result  of  his  work  only  and  not  ss  to 
the  means  by  which  sudi  reaalt  is  acoompfisb- 
ed."   Stats.  1917,  p.  835. 

The  terms  "employe"  and  "Independent 
contractor"  had  been  frequently  d^ned  by 
the  courts  of  this  state  prior  to  the  amend- 
ment to  the  Constitution  authorizing  the  cre- 
ation of  the  Industrial  Accident  Commission. 
ArUcle  20,  |  21.  In  White  v.  City  of  Ala- 
meda, 124  CbL  95,  56  Pac.  796,  it  la  said: 

"There  is  no  necessary  distinction  between  the 
terms  'servant'  and  'employ*.'  •  •  •  The 
term  *employ€^  may  sound  more  euphonious 
than  the  term  'servant'  hut  there  is  no  substan- 
tial difference  between  the  two  except  as  flis 
statute  makes  a  difference." 

Section  2009  of  the  Civil  Code  defines  a 
servant  as  "one  who  Is  employed  to  render 
personal  service  to  his  employer,  otherwise 
than  In  tbe  pursuit  of  an  Independent  call- 
ing, and  who  in  sucb  service  remains  entirely 
under  the  control  and  dlrectloii  ct  the  latter, 
who  is  called  his  master." 

The  statos  of  employe  has  been  distin- 
guished from  that  of  an  Independent  contrac- 
tor in  the  following  cases:  Boswell  v.  Lalrjd, 
8  Cal.  469,  68  Am.  Dec  345;  Dn  Pratt  v. 
Lick,  3S  CaL  691;  Bennett  v.  Truebody,  66 
Cal.  609,  6  Pac.  329,  56  Am.  Bep.  117;  Ahem 
v.  McGeary,  79  QaL  44,  21  Pac.  640;  Hedge 
V.  Williams,  131  Cal.  455,  63  Pac.  721,  64  Pac. 
106,  82  Am.  St  Bep.  366 ;  Louthan  v.  Hewes, 
138  Cal.  116,  70  Paa  1065 ;  Green  T.  Soule, 
145  Cal.  96,  78  Paa  337 ;  Houghttm  v.  Loma 
Prleta  Lumber  Co.,  152  CaL  500,  93  Pac  82, 
14  L.  B.  A.  (N.  S.)  913,  14  Ann.  Clas.  1159; 
Houghton  V.  Loma  Prieta  Lumber  Go.^  162 
Cal.  574,  93  Pac.  377;  Pearson  v.  Potter  Co., 
10  Cal  App.  245,  101  Pac  681. 

In  Bennett  t.  Troebody.  supra,  tt  was  Mid: 
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"The  plumber  wu  left  to  produce  the  derired 
result  in  hie  own  way.  If  that  did  not  conatl- 
tute  him  an  independent  contractor,  we  do  not 
know  what  would.  There  vraa  no  sdptilation 
as  to  the  amount  to  be  paid  for  ihe  work,  bat 
that  is  an  immatertal  drcnmatance  in  this 
case." 

The  court  there  referred  to  and  cited  with 
epproTal  the  early  case  of  MiUlgan  t.  Wedge, 
12  Adol.  &  E.  737,  where  a  butcher  hired  a 
drover  to  drive  a  bullock  from  one  specified 
place  to  another.  Coleridge,  J.,  held  that  the 
drover  was  an  Independent  contractor. 

So,  also,  the  dlfFer«ice  between  an  em- 
plor6  and  an  Independent  contractor  has  been 
clearly  stated  in  a  number  of  decisions  in 
this  state  since  the  creation  of  the  Industrial 
Accident  C4»nmlsslon,  which  deflnltlons  are  in 
entire  accord  with  those  laid  down  in  the 
authorities  above  dted.  In  Western  Indem- 
nity Go.  T.  Pillshnry,  172  CaL  807,  ISd  Fac. 
721,  where  the  queetlon  Involved  was  wheth- 
er the  Injured  teamster  was  on  employe  or 
an  Independent  contractor,  it  was 'said: 

"It  is  undisputed  that  the  contract  between 
Stevens  and  Tittle  did  not  cover  any  definite 
period.  It  is  also  undisputed  that  the  latter's 
foreman  directed  Stevens  and  his  driver  in  the 
matter  of  the  materials  to  be  hauled.  There 
was  no  agreement  regardinf  tiia  bulk  <rf  matter 
or  the  number  of  loads  per  day,  but  eadi  wagon 
was  to  be  nied  for  the  period  of  eight  hours  a 
day  both  in  removing  the  rubbish  and  snrplns 
sand.  *  •  •  Neither  did  he  pay  Mr.  Stevens 
a  certain  sum  for  use  of  tbe  teams  and  another 
sum  for  personal  services.  •  •  *  But  it  is 
urged  witii  moch  force  that  since  the  foreman 
for  Tittle  Company  directed  Stevens  in  the  mat- 
ters of  the  materials  to  be  hauled,  the  latter 
was  not  an  indepoident  contraetor^tbat  the 
test  of  what  constitutes  independent  service 
lies  in  the  control  exercised,  and  that  the  driv- 
er being  under  Ae  supervision  of  the  foreman 
was,  therefore,  an  employfi  of  Tittle.  It  Is  true 
that  many  authorities  specify  'control*  of  the 
person  performing  work  as  the  means  of  differ- 
entiating service  from  independent  employment. 
The  test  of  'control,'  however,  means  'complete 
control.'  For  example,  the  citiBen  who  hires  a 
taxicab  to  take  him  to  a  certain  place  eserdses 
that  amtmnt  of  control  over  the  driver,  but  he 
does  not  thereby  bectmie  tbe  man's  employer. 
*  •  *  It  Is  well  settled  that  where  one  per- 
son is  performing  work  In  whidi  another  is 
beneficially  interested,  tbe  latter  may  exercise 
over  the  former  a  certain  measure  of  control 
for  a  definite  and  restricted  purpose,  without 
incurring  the  responsibilities,  or  acquiring  the 
immunities,  of  a  master,  with  respect  to  the  per- 
son controlled.'  •  •  •  In  the  case  at  bar 
confusion  arose  out  of  the  fact  that  Stevens 
drove  his  own  team,  but  we  see  nothing  In  that 
foot  which  made  him  a  servant  and  not  a  con- 
tractor. *  *  *  It  has  been  said  that  the  true 
test  of  a  contractor  is  that  he  tenders  service 
in  the  coarse  of  an  independent  occupation, 
following  his  employer's  desires  in  the  results, 
but  not  in  the  means  used,  •  •  •  but  in 
weighing  the  control  exercised  we  must  careful- 
ly distinguish  between  authoritative  control  and 
mere  suggestion  as  to  detail  or  the  necessary  co- 


operation when  Oe  -work  famidied  Is  part  of 
a  larger  undertaking.  *  *  *  In  Chlsholm  t. 

Walker  &  Co.,  2  B.  W.  O.  C.  261,  a  case  very 
much  like  the  one  at  bar,  arising  under  a  work- 
man's compensation  statute,  it  was  held  that 
the  man  who  received  a  certain  sum  per  day 
for  the  work  of  himself  and  his  horse  was  not 
engaged  in  a  'contract  of  service.'  A  similar 
ruling  was  made  in  Byaa  v.  County  CovncU 
of  Tipperary,  6  B.  W.  a  O.  67a" 

See,  Also,  Donlon  Bros.  v.  Industrial  Acci- 
dent Conm.,  ITS  Cal.  260, 158  Pac.  715 ;  Fidel- 
ity &  Deposit  Co.  T.  Brush,  176  Cal.  448.  168 
Paa  880;  Parsons  t.  Industrial  Accident 
Conm.,  178  Pac.  686. 

Id  Fidelity  A  Deport  Co.  v.  Brush,  aupro, 
it  was  said: 

It  has  been  said  that  the  true  test  of  a  con- 
tractor is  that  he  renders  service  in  the  course 
oi  an  independent  occupation,  following  his  em- 
ptoyn's  desires  in  the  results,  but  not  in  tho 
means  used  (1  Shearman  &  Redfield  on  Negli- 
gence [6th  Ed.]  396),  but  in  weighing  the  con- 
trol exercised  we  must  carefully  dlstingaish  be- 
tween authoritative  control  and  mere  suf^^tlon 
as  to  detail  or  the  necesssry  co-operation  where 
the  work  famished  is  part  of  a  larger  under- 
taking. Standard  Oil  Co.  v.  Anderson,  212  U. 
S.  221,  222,  68  L.  Ed.  480,  29  Sup.  Ct  Eep. 
252.  The  same  principles  are  aonpunced  in 
Fink  V.  Missouri  Furnace  Co.,  82  Mo.  276,  62 
Am.  Bep.  876.' " 

Applying  tlie  prlndiAes  ot  the  foregoing 
antborltles  to  the  Instant  case,  it  becomes  ap- 
parent that  Beeves  was  an  independent  con- 
tractor and  not  an  employ^  As  we  have  seen 
he  was  engaged  in  the  "track  business,"  which 
Is  an  independent  occupation,  and  not  only 
had  his  own  patronage,  but  had  tak^  over 
Ferguson's  as  well.  He  had  his  own  truck 
and  was  doing  a  general  hauling  business. 
FUcfeoiger  merely  told  him  what  he  desired 
to  hare  hauled  and  Beeves  loaded  his  truck 
In  bta  own  way  at  times  suited  to  his  own 
convenloice ;  he  never  reported  before  going 
to  work  or  after;  no  tme  controlled  bis  ac- 
Uons  at  any  time,  'except  that  he  was  ex- 
pected to  do  a  full  day's  work.  Reeves  was 
obliged  to  fnmidi  bis  own  appliances  and 
pay  all  expenses  in  the  operation  of  tbe  truck 
and  was  not  subject  to  any  "authoritative 
ccmtrol"  at  any  time.  In  other  words,  Flick- 
o^r  was  interested  only  in  tbe  result  to  be 
attained,  but  not  in  the  means  by  which  it 
was  to  be  accomidtsbed. 

[2]  We  may  now  consider  whether  a  dlf- 
tereat  result  wlU  be  reached  If  we  accept  the 
definition  of  an  "Independent  contractor"  as 
It  appears  In  section  S(b)  of  the  Compensa- 
tion Act  of  1917.  That  section  divides  per- 
sons who  render  service  into  two  classes: 
"Employee"  and  "Indepradent  wntractors." 
All  persons  rendering  service  are  employes 
except  those  who  render  service  "other  than 
idhnnal  labor,  for  a  spedfled  recompense  for 
a  spedfled  result,  under  the  control  of  his 
principal  as  to  the  result  of  his  work  only 
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and  not  as  to  tbe  means  by  wUch  each  re- 
Gult  Is  accomplished."  We  are  of  the  opinion 
that  the  effect  of  this  definition  Is  to  restrict 
the  term  "Independent  contractor"  and  con- 
sequently enlarge  to  a  corresponding  degree 
the  meaning  of  the  term  "employt" 

[3]  To  BE^ly  the  test  "other  than  manaal 
latwr"  and  exclude  thereby  from  the  classifi- 
cation of  "Independent  contractors"  all  those 
persons  who  perform  manual  labor,  and 
bring  them  Into  the  classification  of  "em- 
ployes," Is  a  distinct  enlargement  of  the  lat- 
ter class,  and  a  consequent  extension  of  the 
Jurisdiction  of  the  Industrial  Accident  Com- 
mission beyond  the  limits  of  the  original 
constttntlonal  grant  of  authority  to  the  legis- 
lature. Article  20,  {  21,  Const.  And,  like- 
wise. If  we  give  effect  to  the  phrase  "for  a 
specified  recompense,"  as  It  appears  In  sec- 
tion 8(b),  we  are  bringing  into  the  definition 
of  what  constitutes  an  Independent  contract- 
or an  element  which,  according  to  the  fore- 
going authorities,  did  not  exist  at  the  time  of 
the  adoption  of  the  constitutional  amend- 
ment^ and  which  was  not  a  iHirt  of  the  defi- 
nition prior  to  the  passiige  of  the  Compensa- 
tion Act  of  1917.  That  the  effect  of  this 
clause  would  be  to  enlarge  the  meaning  of 
the  term ,  "employ^"  and  thus  extend  the 
jurisdiction  of  the  Industrial  Accident  Com- 
mission needa  no  demonstration.  Though  if 
we  make  the  test  by  applying  the  rule  to  the 
facts  In  the  instant  case  it  at  once  becomes 
apparent  that  the  decedent  would  have  been 
the  employe  of  Fllckenger  and  not  an  lude- 
pendent  contractor  for  the  service  he  per- 
formed was  not  "for  a  specified  recompense." 
If  this  view  be  correct,  and  we  entertain  no 
doubt  that  it  is,  section  8(b)  must  be  held  to 
be  unconstitutional  to  the  extent  which  we 
have  indicated  that  It  Is  an  attempt  to  enlarge 
the  Jurisdiction  of  the  commission.  This 
coart  in  a  recent  decision  in  passing  upon  the 
constitutionality  of  section  30  of  the  Work- 
men's Compensation  Act  of  1917,  speaking 
through  Mr.  Justice  Wilbur,  had  this  to  say: 

"The  terms  'employera,'  'employes'  and  'em- 
ployment,' as  used  in  section  21,  art.  20,  of  the 
Constitution,  as  amended  in  October,  1911,  must 
be  construed  in  tiie  light  of  their  meaning  at  the 
time  of  the  adoption  of  the  amendment  and  can- 
not be  extended  by  legislative  definition,  for 
such  extension  would,  in  effect,  be  an  amend- 
ment of  the  Constitution,  if  accepted  as  author- 
itative." Pacific  Gas  &  Electric  Go.  v.  Indus- 
trial Accident  Comn.,  181  Pac.  788.. 

[4]  Beapondenta  contend,  however,  that— 

"If  any  doubt  remains  upon  the  question  of 
constitutionality,  it  has  been  removed  by  the 
adoption  by  the  people  in  1918  of  a  new  consti- 
tutional amendment  authorizing  workmen's 
compensation,  which  definitely  ratifies  and  af- 
firms the  scope  of  the  act." 

While  It  is  not  so  designated,  the  reterentfb 
must  be  to  aectton  21  of  article  20,  as  amend- 


ed in  1918.  But  there  Is  no  meilt  In  this  con- 
tention. It  is  sufficient  to  point  out  that  this 
constitutional  provision  went  into  ^ect  eight 
months  after  Reeves  was  killed  and  six 
mouths  after  the  commission  decided  this 
case,  and  consequently  can  have  no  applica- 
tion herfc 

It  foUowB  that  the  , award  must  be  an- 
nulled, and  It  la  to  ordered. 

We  concur:  ANGELLOTTI,  G.  J.;  WIL- 
BUB,  J.;  LENNON,  J.;  SHAW,  J.;  M£L- 
VIN,  J.;  OliNOY,  J. 


OSBOBN  et  il  T.  HOTT  et  iL   (Ii.  A.  521S.) 

(Snprame  Court  of  GaUfiHvta.    Oct.  7,  1919. 
On  PetitloD  for  Behearing,  Nor.  6,  1919.) 

1.  Plkadutq  «=»8(8)  —  That  oortkaox  was 
iluoal,  -coitcz.dsi0n  of  law. 

An  aUegstlon  that  a  contract  to  will  prop- 
erty was  "against  pubUc  pcOlcy  and  irhol^  il- 
legal and  void"  was  merely  the  averment  of  a 
conclusion  of  law,  and  would  not  pat  in  is- 
sue the  question  of  the  violation  of  n.  S.  Bev. 
St  S  2290  (n.  S.  Oomp.  St  (  4631).  relatioK 
to  contracts  con<»ming  unpatented  iKHnesteads. 

2.  Wills  «;96S  —  Goktetancb  dbiutikg 

OONTBACT  TO  DEVISE  PBOPEBTT  8DBJECT  TO 
ATTACK  BEFOBE  DEATH. 

Where  one  who  bad  contracted  to  will  spe- 
cific property  conveyed  it  to  others,  an  action 
brought  before  his  death  to  have  a  trust  de- 
clared in  the  pnqpertj  was  not  prematurely 

oonmieoced. 

3.  Evidence  ^=>44S— Pabol  BTiDEHaB  that 

W.KIITEN  CONTBAOT  TO  DSriBK  WAB  FOLLOW- 
ED BY  BLBMBnTS  OF  OERNDAlTT'a  OOnOmOK 
ADHIB8IBLE. 

In  an  action  to  have  a  trust  declared  in 
land,  in  that  defendant  had  contracted  to  will 
such  property  to  plaintiSs,  and  had  then  con- 
veyed it,  oral  testimony  as  to  "certain  im- 
provements" made  upon  the  property,  and  how 
they  tended  toward  the  "amelioratiou  and  bet- 
terment^' of  defendant'*  eimdition,  was  compe- 
tent to  explain  the  clrcnmatancea  at  the  agree- 
ment and  the  matters  to  whid  it  related ;  Oiv. 
Code,  I  1647,  making  tnch  evidence  admis- 
sible. 

4.  Wills  <8=><59 — Impkovements  eumciENT 

CONSIDBBATXOH  FOB  CONTBAOT  TO  DEVISE. 

Improvements  made  upMi  land,  tending 
towards  the  amelioration  and  bettermoit  of 
the  owner's  conditio,  is  a  snfficient  consider- 
ation for  a  contract  to  will  such  property  to 
the  persons  making  the  improvements. 

6.  Wills  «=s>65  —  UitcEKrAiNTT  of  coxsid- 

BBATION  OF  CONTBAOT  TO  DEVISE  KOT  ATAIL- 
ABLB  07  aUBSkqUENT  OBAHTEE8. 

Where  one  claiming  under  a  contract  to 
devise  land  seeks  to  have  a  trust  declared  in 
the  land  as  against  the  grantees  in  a  conrej- 
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ance  executed  hj  the  prisooer  after  the  making 
of  the  coQtrac^  the  crentees  cannot  complain 
of  uncertainty  aa  to  the  coDsideratioD  for  the 
contract,  where  the  conveyance  was  without 
consideration. 

6.  VXNDOB  AND  FVBCHAflEB  «S»235— WHEU 
O&AIfTEES  WrrUOUT  COnaiDKBAiTION  KNEW 
OP  OTIIEBfi'  SIQHTa,  EQCZTABLB  CONSIDEBA- 
TIONS  NOT  ATAUJIBLE. 

Where  a  deed  is  given  without  ^onaidera- 
tioD  to  grantees  possessing  fall  knowledge  of  the 
rights  of  persons  injuriously  affected  by  it,  no 
equitable  considerations  are  available  to  them. 

7.  Appeal  and  krmr  ^=al81— Objections 

NOT  UADE  BELOW  NOT  BEVIEWABLB. 

Alleged  errors  asserted  for  the  first  time  on 
appeal  will  not  be  considered. 

Department  2. 

Appeal  from  Superior  GoarC,  Los  Angeles 
County ;  Vr.  A.  Anderson,  Judge. 

Action  b7  Earl  R.  Oaborn  and  WUl  S. 
Chapln  against  SUaa  Hoyt  and  othera.  Judg- 
ment for  plaintlffa  la  alnrmed  tn  the  District 
Cknirt  <tf  i^^mal  and  rtiiearing  la  denied  in 
Supreme  Court. 

H.  C.  Mlllsap  and  F.  B.  Davis,  both  of  Los 
Angeles,  for  appellants. 

Frank  C.  Collier  and  John  Scblegel,  both 
of  Los  Angles,  for  responduita. 

BIELVIN,  J.  Plaintiffs  sued  to  have  a 
trust  declared  In  their  favor  to  certain  real 
property  which,  as  alleged,  had  been  deeded 
by  Silas  Hoyt,  In  fraud  of  plaintiffs  and  In 
violation  of  their  rights,  to  said  Hoyt's 
daughters,  defendants  Mary  E.  Hicks  and 
Rachel  H.  JoUey,  charged  with  full  knowl- 
edge of  the  fight  of  plaintiffs  and  of  the 
frand.  The  asserted  ri^^its  of .  idaintifCs 
arose  from  a  written  agreement  by  the  terms 
of  which  Silas  "Hoyt  promised  to  make  a  will 
giving  and  dertalng  to  plaintUts  all  of  his 
Tl^t,  title,  and  Interest  In  and  to  the  land  In 
question  which  he  then  had  or  m^t  there- 
after acquire.  During  the  telal  EUlaa  Hoyt 
died.  A  decree  was  given  in  faror  of  idaln- 
tUCs  to  ttie  effect  tiiat  ,npon  the  death  of 
Hoyt  plalntttts  became  the  owners  and  en- 
titled to  Uie  possession  of  the  land,  and  that 
defendants  Mary  E.  Hicks  and  Rachd  H. 
Jolley  hold  the  land  In  trust  for  plaintiffs, 
and  commanding  that  they  execute  a  proper 
deed  of  the  property  to  plaintiffs.  From  .the 
Judgment  Mrs,  Hlcfcs  and  her  slsteT  and 
their  husbands,  who  were  Joined  with  them 
as  defendants,  take  this  appeal. 

A  most  interesting  state  of  facts  la  devel- 
oped from  this  record.  Hoyt  was  an  eccen- 
tric man,  living  alone  upon  wild  land  in  Big 
Tejunga  Canyon,  In  Los  Angeles  county. 
His  daughters  had  long  been  alienated  from 
him  and  were  living  In  the  East  Plaintiffs 
desired  the  hunting  privileges  on  this  land. 
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and  went  there  to  gain  permission  frcnn  the 
occupant  That  was  In  1902.  They  found 
Mr.  Hoyt  a  feeble  man,  82  or  88  years  of 
age.  He  was  in  abject  poverty,  was  very 
weak  physically,  and  was  living  In  a  filthy 
Ic^  cabin.  The  hunters  divided  their  food 
with  the  feeble  and  apparently  starving  man, 
and  were  glad  to  see  him  apparently  growing 
stronger.  Their  interest  in  him  grew,  and 
during  the  years  following  they  did  much  to 
make  his  surroundings  better  and  bis  physi- 
cal condition  more  comfortabla  Among  oth- 
er things  they  directed  him  In  the  matter  of 
changing  his  occupation  of  the  land  from 
that  of  a  mere  squatter  to  a  claimant  of 
rights  which  later  culminated  In  bis  spr- 
ing a  patent  to  the  land  (IGO  acres  in  area) 
in  the  early  part  of  1913.  They  piped  water 
to  his  cabin  and  garden;  Installed  ditches 
that  enabled  him  to  Irrigate  a  garden  patch ; 
built  a  good  road  from  near  the  mouth  of 
the  canyon .  to  his  property  (a  distance  of 
about  three  miles) ;  built  a  clubhouse  on  the 
land,  and  stocked  It  with  provisions,  to 
which  the  <dd  man  was  given  access  without 
charge;  furnished  a,  stable  and  feed  for  his 
horses ;  financed  the  survey  of  the  property ; 
sent  for  bis  daugltters,  so  that  the  old  man's 
last  years  might  be  comforted  by  their  so- 
ciety; and  did  many  other  things  for  him. 

On  June  16.  1002,  Hoyt  leased  to  plaintiffs 
the  pn^ty  occupied  by  him  tnm  July  1, 
1902,  for  the  term  of  five  years.  Mr.  Hort 
agreed  to  be  caretaker,  and  was  to  receive  a 
rental  of  $60  per  aunom.  He  was  to  coor 
tlnue  to  live  on  the  proputy,  and  the  idain- 
tiffs,  accordliw  to  tito  terms  of  the  leaser 
agreed  "to  beghn  improvements  upon  the  said 
property  within  one  year"  from  the  date  of 
the  instrument.  On  June  28,  1902,  certain 
water  rights  were  conveyed  to  plaintiffs,  and 
all  water  rights  were  conveyed  to  them  by 
another  writing  early  in  July  of  that  year. 
On  September  1,  1902,  the  agre^ent  upon 
which  this  suit  la  based  was  executed. 
Among  other  things  there  was  the  following 

recital: 

"And  whereas,  the  said  Chapin  and  Osbome 
have  andertaken  and  promised  to  carry  to  com* 
pletion  certain  Improvements  upon  the  said 
ranch  in  the  Big  Tejnnga  Canyon ;  and  where- 
as, the  said  ImprovemcDts  all  tend  towards  the 
amdioratiott  and  betterment  of  the  physical 
and  temporal  condition  of  the  said  Hoyt  and 
greatly  conduces  to  his  comfort  and  conven- 
ience ;  and  whereas,  the  said  Hoyt  aj^redates 
the  physical  and  temporal  and  financial  bene- 
fits that  accrue  to  him  through  such  improve- 
ments ;  and  whereas,  the  said  Hoyt  Is  dPsirous  of 
providing  such  a  remuneration  in  return  there- 
for as  is  within  his  power."  And  in  considera- 
tion of  the  premises  Hoyt  promised  "to  give, 
devise,  beqacatb,  and  will  unto  the  said  Cha- 
pin and  Osborne,  at  the  time  of  his  death,  alt 
bis  right  title,  and  interest  in  and  to  that  cer- 
tain tract  of  land -above  mentioned  and  being 
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known  bb  HoTt's  ranch,  In  the  Big  TcjoDsa 
Canyon,  county  of  Lo*  Angeles,  state  of  Cali- 
fornia, togBiixer  with  all  water  Aghta  which 
the  Baid  Boyt  may  have  ai  incidoit  or  perqai- 
alte  thereto  In  aceordanca  with  former  docu- 
menlx." 

This  was  followed  In  the  next  year  by  a 
deed  from  Hoyt  of  certain  mining  rights,  and 
on  April  19,  1912,  the.  plaintiffs  executed  a 
writing  reciting  a  consideration  of  $10,  for 
wbteb  they  bargained,  sold,  and  surrendered 
all  of  their  "rights,  interest,  title,  and  de- 
mand in  and  nnder  that  certain  lease  •  •  * 
dated  June  16,  1902,  and  recorded  in  Book 
66,  page  25,  of  leases,  Los  Angeles  county 
recomls,"  together  with  any  claim  they  might 
hare  In  any  land  or  premisea  therein  men- 
tioned and  the  term  of  years  therein  yet  to 
come.  The  instrument  concludes  as  follows: 
"And,  further,  wb  hereby  certUy  that  said 
hereinbefore  dewnlbed  lease  has  been  cau- 
c^ed,  and  ttiat  all  our  xl^ts  thereunder 
have  been  terminated." 

This  is  the  Instrument  by  which  appellants 
insist  the  plaintiffs  denuded  tbemselves  of 
all  claim  of  every  sort  against  Hoyt  or  the 
pn^rty.  Then  Is  no  basis  ft>r  ancb  conten- 
tion. The  instrummt  relates  to  the  lease, 
and  not  to  ttw  agreranoit  to  a  wllL 

But  the  counsel  for  appailants  argue  that 
this  rdease  was  made  In  order  that  Hoyt 
ml^t  OKDply  with  tbe  homestead  law  of  the 
United  States,  and  make  oath  that  his  appU- 
cattan  was  for  his  exclnalTe  use  and  benefit, 
and  not  directly  or  Indirectly  for  the  use  or 
benefit  of  any  other  person.  They  contend 
that  the  aif<vcement  of  ttw  coaitracC  to  make 
a  will  wotdd  amount  to  sanctlonbif  a  tnni 
upon  the  goTemment,  and  Id  this  b^ulf  they 
cite  Anderson  v.  Carklna,  135  U.  S.  483,  10 
Sup.  Gt  000,  84  U  Ed.  272,  Hafemann  T. 
Oross,  100  TJ.  S.  342,  26  Sup.  Ct  80,  SO  U 
Ed.  220,  and  similar  authorities,  holding  that 
a  homestead  right  cannot  be  perfected  with- 
out perjury  by  tbe  homesteader  where  there 
has  been  an  alienatton  or  a  contract  for 
alienation. 

[1]  Respondents  Insist  that  there  waa  no 
real  issue  upon  the  supposed  violation  of 
public  policy  in  the  making  and  enforcement 
of  the  agreement  by  which  Hoyt  promised  to 
make  a  will  In  their  favor.  In  their  answer 
the  defendants  denied  that  there  were  writ- 
ten and  oral  agreements  or  negotiations  be- 
tween plaintiffs  and  Hoyt,  as  set  forth  In  the 
second  amended  complaint,  but  "averred  that, 
if  there  were  any  such  contracts,  then  they 
were  and  each  was  "against  public  policy 
and  wholly  illegal  and  void";  making  special 
reference  to  the  agreement  to  make  a  will. 
This  was  merely  tbe  averment  of  a  con- 
clusion of  law,  unsupported  by  any  allega- 
tion of  facts,  and  we  cannot  avoid  holding 
that  by  It  the  question  of  the  violation  of 
public  policy  was  not  put  in  issue.  Callahan 
v.  Broderlck,  121  CaL  SO,  66  Pac.  782;  Del 
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Oampo  V.  Camarlllo,  IM  Gal.  647.  98  Pac 
1040;  Moran  t.  Bonynge,  lfi7  Oal.  295,  lOT 
Pac.  312.  Appellants  assert,  however,  that 
Id  the  absence  ot  demurrer  to  the  answer, 
and  In  view  of  the  fact  that  at  the  outset 
their  counsel  set  forth  <nally  their  theory 
that  the  ccntract  was  void  because  In  viola- 
tion of  section  2290,  United  States  Revised 
Statutes  (U.  8.  Comp.  St  |  4531),  this  court 
must  assume  that  respondents  waived  the 
infirmity  in  the  pleadings  by  proceeding  to 
trial  without  objection  to  said  stat^ent. 
But,  even  if  we  accept  this  interpretati<m  of 
tbe  law,  the  record  fails  to  reveal  any  proof 
of  the  procedure  by  which  Mr.  Hoyt  obtained 
his  patent,  or  any  showing  that  in  fact  It 
was  given  to  him  under  the  homestead  law. 
This  ccmcltislon  relieves  na  from  all  necessity 
for  discunlng  the  very  InterestlnK  question 
whether  or  not  an  agreement  to  make  a 
will  was  an  alienatlom  or  promise  to  alienate 
pn^rty  In  amtraventlon  <tf  the  atatntes  of 
tbe  United  States. 

[2]  There  la  no  force  In  Qw  ocmtontlon  that 
the  action  waa  prematnnlj  commenced  in 
the  lifetime  of  the  testator.  It  la  true  that 
in  Rogers  t.  Scblotterback,  107  Oal.  86,  13S 
Pac  128,  this  court  hdd  that  where  one  is 
promised  a  child's  share  under  the  laws  of 
succession  the  statute  of  limitations  does  not 
begin  to  rou  nntil  the  promlacff's  death,  and 
that  ander  the  contract  therein  con^dered 
James  Taylor  Renters  *%ad  no  enforceable 
ris^t  under  his  contract  in  r^rd  to  such 
land  or  any  other  property  prior  to  the  death 
of  William  H.  Kog«a."  In  further  discus- 
sion of  the  subject  the  court,  by  the  present 
dilef  Justice,  then  an  associate  Justice  used 
the  following  language: 

"He  [James  Taylor  Rogers]  had  no  right 
of  action  of  any  character  against  William  H. 
Rogers  and  bis  grantees  at  any  time  during  the 
life  of  said  Rogers,  except  that  possibly  he 
might  have  maintained  an  action  hi  equity  tt> 
obtain  a  decree  protecting  bim  against  future 
possible  Injury  to  his  rights,  as  was  done  in 
Van  Duyne  v.  Vreeland,  12  N.  J.  Eq.  142,  163, 
where  the  chancellor  uld  that  If  tlds  court 
does  not  Interfere  m»w  for  the  protection  of 
the  complainant,  and  secure  this  property  at 
tbe  death  of  Vreeland,  It  may  have  passed  into 
the  b&nda  of  a  bona  6de  purchaser,  and  the 
complainant  then  be  remediless.*  The  case 
jast  referred  to  was,  however,  one  where  thp 
conveyance  was  clearly  and  unmistakably  In 
violation  of  the  agreemott,  as  tbe  plaintiff  was 
entitled  thereunder  to  aU  the  property  tibat 
the  deceaml  might  loive." 

Tlie  case  at  bar  comes  clearly  within  the 
rule  announced  In  the  New  Jersey  case,  be- 
cause the  contract  now  before  us  was  one 
whereby  the  promisor  agreed  to  make  a  will 
devising  speci/lc  property,  which  was,  as  al- 
leged in  the  bill  of  plaintiffs,  virtually  all  of 
Ms  estate. 

[3]  Appellants  attack  certain  rulings  of 
Uie  court  admitting  nal  testimony.   All  of 
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thlg  testlmonr  wu  aeceaiary  to  describe  the 
'^»rtaIn  Improvements  nixm  tbe  said  rancb," 
and  how  they  tended  "towards  the  ameliora- 
tlou  and  betterment"  ,of  the  old  man's  condi- 
tion. This  testimony  was  competent  to  ex- 
plain the  circumstances  of  the  agreement 
and  the  matters  to  which  It  related.  Sec 
1647.  GlT.  code;  Snyder  v.  Holt  Manufac- 
turing Ga,  134  Oal.  824,  66  Pac.  SXl. 

[4]  That  the  agreement  is  supported  by  an 
adegnate  consideration  la  erldeht  from  Oie 
facts  recited  herein. 

[5»  1}  Nor  was  the  agreement  too  uncertain 
for  enforcenunt  Hoyt's  duty  under  it  is  ex- 
pressed in  no  nncartaln  trams,  and  an>el- 
lants  are  not  in  a  position  to  complain  of 
any  other  uncertaintr,  because  there  Is  no 
denial  in  the  answer  of  the  allegatlw  in  the 
cmnplalnt  that  the  deed  was  without  consid- 
eration. Where  a  deed  is  given  without  con- 
sideration to  grantees  poesesalng  full  knowl- 
edge (as  did  Hr.  H<^'8  danghtera)  of  the 
rights  of  the  persons  injurionaly  aflMted  by 
it,  no  equitable  considerations  are  available 
to  them.  Rogers  t.  Sdilottohack,  167  Gal. 
86,  138  Pac  728. 

The  finding  of  fraud  was  amply  supported. 

[7]  In  the  dosing  brief  appellants  assert 
that  there  is  no  proof  that  Hoyt  died  intes- 
tate, or,  having  died  leaving  a  will,  that  he 
failed  to  comply  with  his  contract  T^iey  al- 
so cqmplaln  because  the  representative  of  his 
estate  was  not  made  a  party  to  the  action 
after  bis  death.  These  alleged  errors  are  as- 
serted for  the  first  time  on  ai^al,  and,  even 
if  material,  would  receive  no  attention. 

The  judgment  is  affirmed. 

We  concur:   LBNNON,  J.;  WILBUR,  J. 

On  Petition  for  Blearing. 

PBB  CURIAM.  In  denying  the  petition 
for  r^earlng  we  would  say  that  it  was  not 
Intended  either  to  hold  or  to  Imply  that  there 
need  be  an  Issue  raised  by  the  pleadings  as 
to  the  illegality  of  the  contract  sought  to  be 
enforced  by  the  action  in  order  that  the  Ques- 
tion of  Illegality  may  be  considered.  Kream- 
er  T.  Earl,  91  GaL  112,  27  Pac  735.  But  In 
the  present  case  no  facts  showing  the  con- 
tract to  be  Illegal  were  either  pleaded,  shown 
In  evidence,  or  found. 

The  application  for  a  rehearing  la  dented. 


CART  T.  LONG,  Mayor,  et  al  (S.  F.  0228.) 
(Supreme  Court  of  California.   Oct  20,  1910.) 

1.  JUOOUXNT  ^a720  — CONCLUBIVKNEaS  OH 
OVBBBmjNO  0BJXCIXOMB  TO  AWABD  OV  JJIBI- 
TBATOBS. 

Where  a  city  agreed  with  the  tenant  of  land, 
a  portion  of  which  was  taken  for  a  highway, 


p> 

that  the  matter  should  he  nibmitted  to  arbttra* 
tlon,  and  the  award  of  the  arbitrators  was  daly 
filed  in  the  snperior  court,  pursuant  to  Code 
Civ.  Proc  I  1283,  fteld  that,  the  award  which 
was  atta<Aed  In  that  court  on  the  ground  of 
misconduct,  fraud,  error,  and  enesi  in  amount 
having  beoi  sastalned,  uid  an  appeal  from  the 
juagment  of  the  superior  coort  having  been  dis- 
missed, the  award  and  judgment  cannot  there- 
after be  attadied  by  the  city  on  the  ground 
that  it  was  not  made  in  good  faith,  etc 

2.  Municipal  ooBFouTXoira  ^=91011— Abbz- 
TBATion  07  (ojaics  Foa  DAiuaaa  voa  tak- 
ZHO  lAHn  roB  mOHWAT. 

Under  Code  Civ.  Proc  {  1281,  providing 
that  persons  capable  of  contracting  may  submit 
to  arbitration  any  controversy  which  might  be 
the  subject  of  a  civil  action  between  them,  a 
city  may  through  its  regularly  constitoted  offi- 
cials agree  to  submit  to  arbitration  claims  for 
damage  arising  out  of  the  talcing  of  real  prop- 
erty for  highway,  urged  by  an  occupant  of  the 
property. 

3.  Municipal  cobpobation8  *=»866(2)  — 
judouent  on  abbhsatob)^  awabd  based 
on  tobt  not  withir  obbt  xhhxbuzon  of 

COKSTITUTrON. 

Where  a  city  stipulated  with  an  occupant 
that  it  should  be  allowed  to  proceed  with  the 
construction  of  a  hU^way  over  his  premises, 
and  that  the  question  of  damages  should  be 
ascertained  thereafter,  and  the  condemnation 
action  was  abandoned,  the  route  of  the  high- 
way having  been  changed,  and  the  occupant 
asserting  that  he  had  been  injured,  entered  into 
an  agreement  with  the  city  for  the  submission 
of  his  claim  for  damages  to  arbitration,  the 
award  of  the  arbitrators  and  judgment  thereon 
were  based  on  tort  which  may  be  enforced  un- 
der St.  1901,  p.  794,  by  compelling  city  anthorl- 
tles  to  make  provision  in  the  budget  for  pay- 
ment of  the  daim,  and  was  not  within  the 
hihibition  of  Const,  art  11,  J  18,  limiting  con- 
tractus! indebtedness  which  may  be  ineutred  by 
cities. 

4.  Mandamus  '  ^179-^  ooicpix.  patubnt 

OV  JUDOUSNT  AOAXUBT  out,  UAVZHB  TKBHa 
DISCBETZOirABT. 

Under  Act  March  23,  1001  (St.  1901,  p. 
704),  which  is  an  act  to  provide  for  the  payment 
of  judgments  against  counties,  cities,  and  towns, 
officers  having  authority  to  levy  taxes  may 
provide  at  their  option  for  payment  of  the 
judgment  in  annual  installments  spread  over 
successive  years,  provided  that  no  payment  shall 
be  less  than  one-tenth  of  the  whole  of  the  judg- 
ment; hence  a  writ  of  mandate  to  compel  mu- 
nicipal officials  to  make  provision  for  payment 
of  a  judgment  against  the  municipality  should 
leave  the  officials  free  to  exercise  their  discre- 
tion in  determining  whether  the  judgment  should 
be  paid  by  single  levy  or  by  ten  annual  levies. 

In  Bank. 

Application  by  Julian  B.  Gary  for  writ  of 
mandate,  to  be  directed  to  J.  N.  Long,  as 
Mayor  of  Richmond,  and  others,  requiring 
provision  to  be  made  In  the  budget  to  pay  a 
Judgment  Writ  Issued. 


«=s>For  other  cues  mm  suDa  topio  and  KBT-NUHBBR  In  all  Kqr-Nunbersd  IMcwts  and  ladens 
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Btrnttf  Hedgbead  and  T.  Jobn  Bntler, 
boUi  of  Ban  Fraiulscot  f6r  petitioner. 

D.  J.  Hall,  of  Bldmumd,  and  Alrln  Ger- 
la(dc  of  San  Francisco,  tot  respondrats. 

FEB  CUBIAM.  In  Oda  esse  ithe  following 
opinion,  prepared  by  Ur.  Justice  Ricliards, 
was  filed  In  the  District  Court  of  Appeal  of 
the  First  Appellate  District,  Division  1: 

"Application  for  a  writ  of  mandate,  whereby 
the  petitioner  aeeks  to  have  the  respoDcleDts, 
wbo  are  the  properly  constltated  officiala  of  the 
dtj  of  Richmond,  commanded  to  indude  In  the 
tax  levy  of  said  cf^  for  the  current  year  an 
amount  sufficient  to  pay  a  Judgment  which  the 
petitioner  holds  against  said  city  for  the  sum  of 
*17,000,  with  interest  The  facts  out  of  which 
the  claim  of  said  petitioner,  wliidi  ripened  into 
said  judgment,  arose,  are  practically  undisputed 
and  are  briefly  as  follows: 

"Oo  the  22d  day  of  June.  1013,  the  city  of 
Richmond  commenced  an  action  in  the  superior 
court  of  Oontra  Costa  county  against  the  Atchi- 
son, Topeka  ft  Santa  V6  Railway  Company, 
Julian  E.  Cary,  the  petitioner  herein,  and  cer- 
tain other  defendants,  to  condemn  certain  lands 
described  in  the  complaint  in  said  action  for 
the  purpose  of  constructing  a  highway  from 
the  central  portion  of  the  city  of  Iticbmoiid  to 
the  outer  harbor.  The  tine  of  said  highway, 
aceordinc  to  the  averments  <rf  said  complaint, 
ran  across  certain  lands  of  the  Atdilson,  Topeka 
ft  SanU  M  Railway,  of  which  the  said  defend- 
ant Gary  was  in  possession  under  an  arrange- 
ment with  the  railway  company  which  permit- 
ted him  to  use  said  lands  for  or  in  connection 
with  a  brickyard.  After  the  inception  of  said 
suit,  and  in  order  to  expedite  the  construction 
of  said  highway,  a  stipulation  was  entered  into 
between  the  attorneys  of  reccffd  for  the  parties 
to  said  action,  by  the  terms  of  which  the  dty 
was  permitted  to  immediately  proceed  with  the 
constructioo  of  said  highway  over  the  lauds  de- 
scribed in  said  complaint  as  belonging  to  said 
railway  company  and  as  occupied  by  said  Cary. 
without  first  ascertaining  the  amount  of  dam- 
ages to  be  paid  to  the  said  defendants  for  the 
taking  and  use  of  said  lands.  By  the  express 
terms  of  the  stipulation  entered  into  between 
the  attom^s  of  record  for  the  plaintiff  in  said 
action  and  the  attorneys  of  record  for  said  de- 
fendant Cary  'the  question  of  the  amount  of 
damage  whidi  diall  be  sustained  by  said  J.  E. 
Cary  by  the  taking  of  said  property  and  the 
construction  of  a  highway  thereover  by  the  dty 
of  Richmond  as  described  in  said  complaint  is 
to  be  determined  at  the  trial  of  said  cause,  and 
said  plaintiGf  hereby  agrees  that  it  will  pay  to 
said  J.  E.  Cary  promptly  the  amount  of  any 
judgment  which  may  be  awarded  and  fixed  as 
the  damage  herein  and  without  appeal  there- 
from, unless  plaintiff  should  abandon  said  pro- 
ceedings within  the  time  and  in  the  manner  pro- 
■vidcd  by  section  1255a  of  the  Code  of  Civil 
Procedure  of  the  state  of  California.'  Subse- 
quent to  the  making  of  said  stipulation  the  city 
of  Richmond,  being  unable  to  make  satisfactory 
terms  with  Cary  as  to  bis  claim  for  .damages,  a 
resurvey  of  the  line  of  the  highway  was  made, 
which  removed  its  route  from  the  lands  occu- 
pied by  Cary,  and  the  construction  of  said 
highway  proceeded  to  completion  along  its  new 
alignment.   In  the  meantime  the  said  plaintiff. 


the  dty  <tf  Bidmond,  made  a  aetdement  with 
the  railway  company  by  wbldi  It  agreed  to  pay 
a  certain  sum  for  the  damages  caused  by*  the 
taking  of  soeh  portion  of  the  lands  of  said 

corporation  as  were  occupied  by  the  highway 
according  to  Its  new  alignment.  Having  thus 
disposed  of  the  daims,  both  of  the  railway  com- 
pany and  of  said  Cary.  in  so  far  as  these  related 
to  the  taking  of  the  lands  owned  or  hdd  in  use 
by  dther  for  the  purposes  of  said  liighway,  the 
CMideninatlon  suit  was  not  pressed  to  trial,  and 
was  in  fact  practically  abandoned,  since  the 
purposes  for  which  it  was  instttnted  had  been 
fully  subserved.  There  remained,  however,  cer- 
tain daims  for  damages  which  weie  indsted 
upon  by  Cary  as  having  been  snfCered  by  him 
through  the  construction  of  said  highway,  and 
which  -wvre  asserted  by  him  to  have  arisen  by 
reason  of  the  destruction  of  a  spur  track  con- 
necting his  brid^ard  with  the  main  line  of 
the  Santa  Railroad,  and  also  by- reason  of 
the  interruption  in  his  boriness  and  the  restric- 
tion of  his  storage  facilities  and  certain  other 
items  of  Inddental  damage  resulting  from  sudi 
construction.  These  various  elements  of  allied 
damage  were  itemised  in  17  spedfic  daims  which 
be  prcaented  against  said  d^,  and  upon  whidi 
amiarently  be  threatened  to  bring  an  action 
against  the  munidpality.  In  order  to  arrive 
at  an  adjostment  of  these  daims  as  between 
itself  and  sidd  Oary.  the  dty  of  Richmond, 
through  its  duly  constituted  offidals,  entered 
into  an  agreement  for  the  arbitration  thereto 
This  agreement  of  arisitration,  which  waa  ex- 
ecuted by  the  respective  parties  thereto  on  the 
29th  day  of  July,  1816,  proceeded  to  redte  the 
fact  of  the  institution  of  said  condemnation  suit 
and  of  the  making  and  substance  of  the  afore- 
said stipulation  therein,  and  then  provided  tiiat 
'wheffeas,  said  highway  has  been  comtmcted 
and  completed,  wid  disputes  and  differences 
have  asUea  and  stlD  exist  between  the  parties 
hereto  as  to  the  amount  of  damage  whidi  said 
city  dtould  in  justice  pay  to  said  Gary  as  sus- 
tained by  him  by  reason  of  the,  construction  of 
said  highway  or  boulevard,  whether  the  matter 
of  his  said  daim  for  damages  be  strictiy  in- 
volved In  said  action  above  named  or  not:  Now, 
therefore,  it  is-  hereby  agreed  that  all  said  dis- 
putes and  differences  shall  be  referred  to  arbi- 
tration.* It  thai  proceeds  to  appoint  arbitra- 
tors and  to  set  forth  such  other  matters  ss  may 
be  properly  provided  for  in  arbitration  agree- 
ments in  pursuance  of  section  1283  of  the  Code 
of  Civil  Procedure. 

"Upon  the  execution  of  this  agreement  of 
arbitration  the  arbitratora  named  therein  duly 
qualified  and  proceeded  to  bear  and  determine 
the  matters  which  w^  by  its  terms  submitted 
to  them,  and,  having  taken  a  consideraUe 
amount  of  evidence  witii  respect  to  the  asserted 
daims  of  said  Cary  against  said  dty,  proceeded 
to  make  an  award,  and  in  so  doing  allowed  to 
said  Cary  the  sum  of  $17,000  as  the  aggregate 
amount  of  his  damages,  which  award  was,  in 
accordance  with  the  terms  of  the  arbitration 
agreement,  duly  filed  with  the  county  derk  <^ 
the  county  of  Contra  Costa  in  pursuance  of  the 
aforesaid  section  of  the  Code  of  Civil  Procedure, 
niereafter  tiie  dty  of  Richmond,  being  dissatis- 
fied with  the  amount  of  said  award,  moved  the 
superior  court  of  said  county  for  an  ord»  va- 
cating the  same,  and,  after  said  hearing,  bdng 
submitted  to  the  judge  of  said  court  for  ded* 
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flion,  was  decided  against  the  contontlon  of  the 
said  dty  of  Richmond  and  In  favor  of  said  Carj. 
From  the  decision  thug  rendered  an  appeal  was 
taken  to  the  Supreme  Court,  which  was  later, 
on  motloiit  diom^aed.  and  the  judgment  of  the 
said  arbitrators  and  the  order  of  the  saperior 
court  confirming  the  same  tbereb;  became  a 
finality  and  became  in  force  and  effect  a  final 
and  general  Jud?m^nt  in'  favor  of  said  Carey 
and  against  the  said  city  of  Bichmond,  and  la 
still  in  full  force  and  effect  as  such.  The  said 
judgment  not  having  been  paid  by  said  city,  and 
no  steps  having  theretofore  been  taken  looking 
to  the  satisfaction  thereof,  the  petitioner  herein 
Inatitnted  this  proceeding,  whereby  he  seeks  by 
a  writ  of  mandate  to  compel  the  properly  con- 
stituted officials  of  the  city  of  Richmond  to  in- 
clude in  their  tax  levy  for  the  current  year  an 
amount  euffident  to  pay  said  judgment. 

"This  action  upon  the  part  of  said  petitioner 
is  predicated  upon  the  provisions  of  Uie  act  of 
the  Legislature  approved  Mar^  23,  1901,  en- 
titled *An  act  to  provide  for  the  payment  of 
judgments  against  counties,  cities,  cities  ai^d 
countiea  and  towna/   Stats.  1901,  p.  794. 

"The  respondents  in  this  proceeding  have 
appeared  and  filed  an  answer,  setting  forth  in 
sotwtance  the  facta  above  recited,  and  also  un- 
dertaking to  set  forth  certain  facts  impeaching 
the  good  faith  and  proper  conduct  of  the  arbi< 
trators  in  said  arbitration  proceeding,  and  also 
assailing  their  award  as  excessive,  unjust,  and 
fraudulent.  The  said  respondents  also  in  their 
answer  assert  that  the  said  agreement,  for  arU- 
tnition  was  and  Is  void,  for  the  reason  that  the 
middng  of  the  same  was  beyond  the  vower  of 
the  dty  of  Richmond  or  its  offidals. 

[I]  "As  to  these  latter  contenticms,  they  may 
be  briefiy  disposed  of.  With  respect  to  the 
integrity  of  the  judgment  itself,  we  are  of  the 
opinion  that  the  award  of  the  arbitrators,  hav- 
ing been  duly  filed  in  the  superior  court  of  the 
county  of  Contra  Costa  in  pursuance  of  the  pro- 
visions of  the  Code  of  Civil  Procedure  relating 
to  arbitrations,  and  having  been  there  assailed 
by  the  said  municipality  upon  the  various 
grounds  of  misconduct,  fraud,  error,  and  excess 
In  amount,  which  are  set  forth  in  the  answer 
of  the  respondents  herein,  and  the  said  award 
having  upon  hearing  as  to  these  various  mat- 
ters before  said  court  been  sustsined,  and  the 
decision  of  said  court  thereon  having  become 
final  upon  a  dismissal  of  the  appeal,  the  In- 
tegrity of  said  award  and  said  decision  sustain- 
Ing  the  same  can  no  longer  be  made  the  subject 
of  assault,  and  that,  therefore,  in  so  far  as  the 
portions  of  the  respondents'  answer  herein, 
which  undertake  to  assail  the  same,  are  con- 
cerned, we  are  not  at  liberty  to  consider  them. 

[2]  "As  to  the  contention  of  the  roRpondents 
herein  that  the  action  of  the  city  of  Richmond 
throuf^h  ita  regularly  c<mstltnted  officials  in 
agreeing  to  submit  to  arbitratiOQ  the  claim  or 
claims  tor  damages  insisted  upon  by  the  peti- 
tioner herein,  and  which  might  otherwise  have 
been  the  subject  of  a  civil  action,  was  ultra 
vires,  we  are  of  the  opinion  that  a  municipal 
corporation,  like  an  individual,  has  power  to 
submit  to  arbitration  any  controversy  which 
might  be  the  subject  of  a  dvil  action  against  it 
Section  1281  of  the  Code  of  Civil  Procedure 
broadly  provides  that  'persons  capable  of  con- 
tracting may  submit  to  arbitration  any  contro- 


versy which  might  be  Ae  tiibjeet  of  m.  cMI 

action  between  them.' 

[3]  "This  brings  us  to  the  main  contentioD 
of  the  parties  to  this  proceeding.  On  the  part 
of  the  petitioner  herein  it  is  contended  that  the 
claims  which  he  asserted  against  the  dty  ot 
Richmond,  and  which  were  made  the  subject  of 
arbitration  between  himself  and  it,  were  claims 
for  damages  for  a  tort  or  series  of  torts  arising 
by  reason  of  the  construction  by  the  city  of 
Richmond  of  that  certain  highway  which  was 
originally  the  subject  of  the  condemnation  suit, 
and  that  the  judgment  based  thereon,  haviag  its 
foundation  in  tort,  is  such  a  judgment  as  may 
be  enforced  through  the  processes  provided  by 
the  statute  of  1901.  On  the  other  baud,  it  i« 
the  contrition  of  the  respondents  herein  that 
the  claims  of  Che  petitioner  which  ripened  into 
said  judgment  were  claims  arising  solely  out  of 
a  stipulation  entered  into  in  the  aforesaid  con- 
Semnation  suit  and  out  of  the  agreement  to 
arbitrate  which  was  predicated  thereon,  and 
hence  that  the  said  judgment  which  the  peti- 
tioner holds  Is  one  having  its  foundation  In  con- 
tract, and  that,  this  being  so,  it  comes  within 
the  inhibition  of  section  IS  of  article  11  of  the 
state  Constitution,  and  Is  therefore  a  judgment 
the  sui>erior  conrt  of  Contra  Costa  county  had 
no  power  to  enter,  and  one  which  the  petitioner 
her^n  has  no  constitutional  right  to  have  en- 
forced, either  under  the  provisions  of  the  statute 
of  1901  or  in  any  other  manner,  against  the 
said  munidpality. 

*'We  are  of  the  opinion  that  the  contention 
ot  the  petitioner  herein  must  be  sustained.  In 
the  recent  case  of  Metropolitan  lafe  Ins.  Co.  t. 
Deosy,  183  Pac.  24S,  it  was  dedded  by  tUs 
court  that  a  creditor  of  a  munidpality,  holding 
a  general  judgment  acainst  it  which  was  found- 
ed upon  a  daim  for  damages  sustainnd  by  said 
judgment  creditor  through  the  construction  of  a 
tunnel,  which  caused  certain  injuries  to  his 
property*  was  entitled  to  have  the  benefit  of  the 
provisions  of  the  statute  of  1001  for  the  en- 
forc«nent  and  collection  ot  said  judgment. 
This  dedsion  by  this  court  was  based  upon  the 
dedsion  of  the  Supreme  Court  in  the  case  of 
City  of  Long  Beach  v.  Lisenby,  179  Pac.  108, 
which  deals  with  the  question  of  the  constitu- 
tionality of  the  act  of  the  Legislature  in  ques- 
tion. While  it  is  true,  as  the  Teepoodeuts  here* 
in  contend,  that  the  master  out  of  which  the 
claims  for  damages  which  the  petitions  herein 
asserted  against  the  said  municipality  had  their 
inception  in  the  Institation  by  the  city  of  Rich- 
mond of  the  CMidemnation  suit  above  referred 
to,  and  that  as  between  the  attorneys  ot  record 
for  the  respective  parties  in  said  action  a  stipu- 
lation was  entered  into  which  provided  that  the 
amount  of  damages  which  should  be  sustained 
by  the  petitioner  herdn  through  the  taking  of 
the  property  described  and  the  construction  of  a 
highway  tiiereorer  should  be  left  to  determina- 
tion at  trial  of  said  cause;  and  it  is  also 
true  that  thereafter  the  said  munidpality,  the 
plaintiff  in  said  action,  changed  the  routes  of 
its  proposed  highway  so  as  to  exclude  therefrom 
the  property  which  the  petitioner  herein  held  in 
possession,  by  which  ezduslou  any  amount  of 
damage  which  he  might  have  auSered  through 
the  taking  of  said  property  was  eliminated ;  and 
while  it  is  also  the  fact  that  after  the  comple- 
tion of  said  highway  along  the  route  of  its  new 
alignment^  and  after  said  condemnation  suit 
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bad  ceased  to  be  a  Uying  Hdsadon,  tbe  safd 
petitioDer  herein  was  atlll  found  to  be  asserting 
claims  (or  damaires  resalting  from  tbe  conatmc- 
tion  of  said  bighway,  and  conslstliig  in  tbe 
main  of  elements  of  damages  wbicb  would  not 
hare  been  tbe  proper  subject  of  admeasurement 
or  determination  In  said  condemnation  proceed- 
ing, especially  in  view  of  the  changed  route  of 
said  highway;  and  it  Is  also  true  that  as  be- 
tween the  petitioner  herein  and  the  said  city 
of  Richmond  an  agreement  for  the  arbitration 
of  said  claims  was  entered  Into,  which  agree- 
ment contained  certain  recitals  with  respect  to 
the  institution  of  aald  condemnation  suit,  and 
with  respect  also  to  tbe  aald  stipolBtion  made 
between  the  attorneys  of  record  therein— we 
are  still  of  the  opinion  tiiat  these  facts,  engage 
ments,  and  agreements  between  tbe  parties  did 
not  operate  to  change  tbe  fundamental  nature 
and  baus  of  tbe  petitioner's  claim  for  damag^ 
against  said  rounidpality  which  ripened  finally 
In  (he  general  judKmcnt  which  ho  seeks  to  have 
enforced  in  this  proceeding.  In  so  tar  as  the 
stipulation  which  was  entered  Into  between  the 
attorneys  for  the  respective  parties  In  the  con- 
demnation suit  Is  concerned,  tbe  only  purpose 
and  effect  of  said  stipulation  was  to  postpona 
the  hearing  and  determination  of  the  questloa 
of  the  amount  of  damage  which  the  petitioner, 
Cary,  as  the  defendant  In  said  action,  might 
Hustain  by  tbe  taking  of  tbe  lands  which  he 
hold  In  pORsessioD  until  the  trial  of  said  suit. 
Said  stipulation  could  bare  had  no  other  or 
further  effect,  for  the  reason  that  tbe  attorneys 
of  record  for  tbe  parties  to  said  action  bad  no 
authority  to  bind  their  respectlTe  clients  further 
than  that  which  was  conferred  upon  them 
under  the  provisioDs  of  section  283  of  tbe  Code 
of  Civil  Procedure.  In  so  far  as  the  agreement 
for  an  arbitration  is  concerned.  It  cannot  be 
held  to  have  created  any  new  or  contractual 
obligation  as  between  the  said  municipality  and 
the  petitioner  herein  beyond  tbe  obligation  and 
agreement  to  submit  whatever  claims  for  dam- 
ages the  petitioner  herein  held  sgalnst  said  mu- 
nicipality  to  arbitration.  Such  an  agreement 
in  no  respect  altered  tbe  nature  or  character 
of  the  petitioner's  claims  against  eaid  dty. 
Tbey  remained  after  said  agreement^-as  before 
it—claims  for  damages  arising  out  of  tbe  con- 
struction by  said  city  of  a  highway  in  proximity 
to  the  business  and  property  of  the  petitioner, 
and  in  respect  to  claims  of  this  nature  we  can 
perceive  no  difference  between  them  and  tbe 
claims  for  damages  which  were  asserMd  in  tbe 
case  of  Metropolitan  Life  Ina.  Co.  t.  Deasy, 
supra,  wbicb  claims  we  held  were  In  tbe  nature 
of  claims  sounding  in  tort,  and  hence  the  prop- 
er subject  of  a  general  Judgment  against  the 
municipality.  This  being  so,  it  is  our  conclu- 
sion that  the  petitioner  in  this  case,  as  in  that 
case,  is  entitled  to  a  writ  of  mandate  compelling 
the  performance  on  tbe  part  of  tbe  officials  of 
the  city  of  Ridimond  who  are  named  as  re- 
spondents herein  of  those  acts  speclsUy  enjoined 
upon  them  under  tbe  provisions  of  tbe  aforesaid 
statute  of  1901,  supra,  for  tbe  levy  and  collec- 
tion of  a  tax  sufficient  to  pay  tbe  amount  of  tbe 
general  judgment  whidk  ths  petitioner  herein 
holds  against  said  d^." 

We  are  entirely  satisfied  with  tbis  opinion, 
and  adopt  tbe  same  av  part  of  the  opinion  of 
this  court. 


[4]  Tbib  tnntfer  to  this  conrt  was  ordoed 
because  we  were  of  the  opinion  that  the  writ 
of  mandate  directed  the  jndgment  of  the 
District  Court  of  Appeal  was  too  broad  In 
its  terms,  In  view  of  the  provisions  of  tbe 
act  under  which  the  writ  waa  sought  ("An 
act  to  provide  for  ttie  payment  of  jndgments 
against  coonties.  cities,  cities  and  coonties, 
and  towns,"  approved  March  23,  1001  [Stats. 
1901,  p.  T941).  Under  these  provisions  the 
officers  having  authtMitjr  to  levy  taxes  may 
provide,  at  their  option,  for  the  payment 
of  the  Judgment  in  successive  years  In  an- 
nual installments,  with  the  proviso  that  no 
fractional  levy  and  payment  diall  be  less 
than  on»-^th  ct  the  whole  amount  tjf  the 
Jndgment  We  see  no  good  reason  to  doobt 
the  validity  of  thla  part  of  the  act  Any  writ 
issned  shonld  leave  tiie  offleers  free  to  ex- 
erdse  this  optl<m.  Tbe  petitioner  asked  fbr 
a  writ  requlrins  the  tnclnslon  of  the  whole 
amount  of  the  Judgment  In  this  year's  tax 
levy.  The  Judgment  of  the  District  Court 
ftf  AM>eal  was  that  "the  writ  issue  aa  pray- 
ed for." 

It  la  ordered  that  a  peremptory  writ  of  man- 
date issue,  requiring  respondents  to  provide 
in  accord  with  the  provisions  ctf  this  act  for 
the  payment  of  the  Judgment  referred  to,  to- 
gether with  tntovst  thereon. 

ANQBLLOTTI,  C.  J.,  and  WTLBUB. 
SHAW,  OLNBT,  LAWLOB,  LKNMON,  and 
MELVIN,  JJ.,  concur. 


STARR  PIANO  CO.  et  al.  v.  INDTTSTRIAL 
ACCIDENT  COMMISSION  et  at 
(U  A.  57S1.) 

(Supreme  Court  of  California.   Oct  11,  1919. 
Rehearing  Denied  Nov.  10, 1919.) 

1.  Mabtkb  and  esBVART  ^»376(2)— IiTJ^m 
BKFORB'  REAOHinO  WOBKSHOP. 

To  entitle  an  employ^  to  compensation  for 
injuries,  he  need  not  have  reached  tbe  place  of 
employment  and  actual^  begun  to  raider  serv- 
ice, hut  it  is  sufficient  If  be  baa  come  to  ths 
employer's  premises  and  is  seeking  entrance  by 
a  means  of  access  provided  by  the  employer  or 
reasonably  used  by  the  empIoyA. 

2.  MaBTEB  AlTD   SERVANT  ^sBTSC^— IlTJIIET 
ON  WAT  TO  EKFLOnONT. 

If  on  employi  Is  merely  on  Us  way  to  his 
employment  and  Is  injured,  Hb*  injury  is  not 
one  sustained  in  the  course  of  the  employment 
widiln  Workmen's  Compensation  Act 

[Ed.  Note.— F(w  other  deflnitlonB,  see  Words 
and  Phrases,  FitBt  an4  Second  Series,  Course 
of  Bmployment] 

3.  Mabteb  and  bbbvant  «=s375(2)— IiiJUMta 

lO  EMFL0T£  or  TENANT  IN  XLEVATOB  BHAfV. 

A  lessee's  employ^  Injured  by  falling  Into 
an  elevator  shaft  in  an  attempt  to  use  fhe  ele- 
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Tator  In  going  to  bis  vork  hdd  entitled  to  com- 
{wnsation  as  injured  in  the  course  of  bia  em- 
ployment, though  the  elevator  was  controlled 
by  the  owner  of  th«  buildiac. 
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4.  Mastkb  ako  sbbtakt  4=>405(4)— Injubbd 
skplotI  Aonno  wtfexix  avthobitt. 
In  proceedinss  for  compesBatlon  for  injuries 
to  an  employ^  who  fell  Into  the  alerator  shaft 
of  a  building,  occupied  hj  bia  employer,  evidence 
held  to  justifr  the  finding  that  claimant  was 
legitimately  seeking  to  reach  bia  place  of  work 
by  a  reasonable  means  of  access. 

Sbaw  and  Melvln,  JJ^  dissenting. 

In  Bank. 

Proceedings  for  compensatioa  nnder  t!ie 
WorluneD'B  Compensation  Act  by  J.  W.  Stetn- 
kamp,  opposed  'tis  the  Starr  Piano  Company, 
employer,  and  tbe  Ocean  Accident  &  Guaran- 
tee Corporation,  insurer.  Compensation  was 
awarded  by  the  Industrial  Accident  Commis- 
sion, and  tbe  emidoyer  and  Insarer  apply 
for  certiorari  to  aninil  tile  award.  Award 
affirmed. 

Redman  ft  Alexa^nder,  ot  San  Francisco, 
and  Orlfflth  R.  Williams,  of  Oakland,  for 
petitioners. 

Ohrlstf^er  M.  Bradl^  and  Hugo  D.  New- 
lionse,  botb  of  San  Frandsco,  fOr  respond- 
ents. 

OLNEY,  J.  The  petitioners  seek  tbe  an- 
nulment of  an  award  by  tbe  Indnstrial  Acci- 
dent Commission  In  favor  of  respondent 
Btelnkamp.  Stelnkamp  was  in  tbe  employ  of 
the  petitioner,  Starr  Piano  Company,  whidi 
rented  space  on  the  fourth  floor  of  tbe  Manu- 
facturers' Exhibition  Building  in  San  Fran- 
cisco. He  was  hurt  by  falling  into  the  ele- 
vator shaft  of  the  building  in  an  attempt  to 
use  the  levator  on  his  way  to  the  fourth 
floor,  there  to  perform  services  for  his  em- 
ployer. 3^e  elevator  was  one  solely  under 
tbe  control  of  tbe  owner  of  the  building,  and 
maintained  and  operated  for  tbe  common  use 
of  all  tbe  tenants  and  so'  used.  The  only 
question  is'  as  to  whether  or  not  the  accident 
by  which  Stelnkamp  was  injured  was  one 
"arising  out  of  and  in  tbe  course  of  his  em- 
ployment," as  prescribed  by  the  Workmen's 
Compensation  Act  (St  1917,  p.  831).  Two 
reasons  are  advanced  by  tbe  petitioners  why 
the  accident  was  not  of  this  character. 

[1]  Tbe  first  reason  Is  that  at  the  time  of 
tbe  accident  Stelnkamp  had  not  yet  reached 
his  place  of  employment,  but  was  merely  on 
bis  way  there,  and  accordingly  bad  not  yet 
entered  upon  bis  employment.  On  the  one 
hand,  it  Is  not  doubted  that  It  is  not  necessa- 
ry, in  order  to  entitle  tbe  employe  to  compen- 
sation, that  at  tbe  time  of  accident  he  have 
reached  tbe  place  of  employment  and  have 
actually  begun  there  to  render  service.  It  is 
sufficient  if  be  has  come  to  the  emiidoyer's 
premises  and  is  seeking  entrance  thereto  by  a 


means  of  access  provided  by  the  employer  or 
reasonably  used  by  tbe  employ*.  A  typical, 
if  not  tile  leadii^,  case  of  this  character  Is 
Mo<x«  T.  Maudiester  Uners,  Ltd.,  3  B.  W.  O. 
C.  527,  where  ccMnpensation  was  allowed  for 
the  death  of  a  flreman  employed  on  a  steam- 
er, who  was  drowned  while  returning  to  bis 
ship  from  a  personal  errand  of  his  own,  by 
falling  trmi  a  ladder  provided  for  the  pur- 
pose of  access  tran  the  quay  to  tbe  ship, 

[2]  On  the  other  hand  it  is  not  doubted 
tiiat,  if  tbe  emi^yfi  is  mertiy  on  bis  way  to 
his  onidoyment  and  Is  inlured,  the  Injury  Is 
not  one  sustained  In  the  oonrse  of  his  employ 
ment  A  typical  case  of  tbls  sort  is  Ocean 
Accident  Co.  v.  Industrial  Accident  Gnnn., 
173  Gal.  818,  154  Pac.  1041,  L.  B.  A.  1917B, 
886,  where  It  was  held  that  eompensatton 
could  not  be  awarded  ftor  the  deatii  of  a  sea- 
man drowned  irtille  seeUi^  to  make  Ids  way 
over  a  wharf  and  acnns  oOier  Teseels  to  bis 
own  ship.  In  the  latter  ease  the  authorities 
dealing  with  these  two  olasses  ot  cases  and 
makluff  the  distinction  between  them  are  re- 
Tiewed  at  length. 

TbB  qoestlon  here  Is  under  whlA  of  these 
nilefl  does  an  accident  oraie  whidi  Is  snff  raed 
bj  an  ennsAoyi  on  the  way  to  his  employment 
and  when  he  has  readied  the  boildlng  in  a 
part  of  whkb  bis  raiployer's  premises,  so 
to  epeak,  are  located,  and  when  he  is  nslng 
a  means  of  access,  sudi  as  fltfUrs  or  an  eleva- 
tor, supplied  by  the  owno'  of  the  bvlldhig,  as 
distinct  ttom  the  employer,  for  tbe  common 
use  of  all  the  tenants  of  the  building,  of 
whom  tbe  employer  Is  but  one.  This  question 
may  be  solved,  we  believe,  by  means  of  an  ap- 
proach to  tbe  facts  of  tbe  case  from  the 
facts  of  those  in  which,  as  we  have  said,  it 
Is  undoubted  that  an  award  of  compensation 
Is  proper. 

[3]  Under  the  rule  first  stated.  If  the  em- 
ployer were  the  owner  of  the  building  and 
the  employ*  were  Injared  on  the  elevator  or 
stairs  In  reaching  his  place  of  work  on  a  cer- 
tain floor.  It  cannot  be  doubted  that  compen- 
sation is  payaUe  under  tbe  statute.  Tbe  em- 
ploy* has  reached  the  employer's  premises 
and  is  using  a  means  of  access  specially  pro- 
vided for  that  very  purpose.  It  would  seem 
to  follow  that  if  tbe  employer  did  not  own 
tbe  building,  but  rented  It  all,  compensation 
would  still  be  payable,  even  though  the  em- 
ployer did  not  operate  or  contnA  the  elevator, 
or  have  the  control  or  care  of  tbe  stairs,  but 
such  operation,  control,  and  care  remained 
with  the  owner  of  the  building.  The  opera- 
tion, control  and  care  of  tbe  elevator  and 
stairs  In  such  a  case  would  seem  to  be  a  mat- 
ter wh<dly  between  the  employer  and  tbe 
owner  of  the  building.  It  would  not  enter  as 
between  employer  and  employ*  and  would 
be  entirely  extraneous  to  tbe  employment. 
As  to  tbe  emi^oy*  It  would  be  a  matter  of 
indifference  whether  the  elevator  or  stairs 
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neceaaary  for  accen  to  tbe  spot  where  be  la 
to  work  are  by  the  employer's  lease  operated 
and  controlled  by  tbe  latter  or  by  the  owner 
of  the  building,  provided  only  that  they  are 
In  fact  furnished  so  that  access  by  the  em- 
ploy d  may  be  had.  There  would  seem  to  be 
no  reason  for  allowing  compensation  where 
the  employer  controls  the  elevator  for  In- 
stance, and  refusing  It  where  he  does  not, 
when  the  fact  as  to  who  controls  It  Is  extran- 
eous to  the  employment  and  the  theory  upon 
which  compensation  la  now  allowed  under 
the  Workmen's  Compensation  Act  is  not,  as 
before,  that  the  employer,  either  directly  or 
through  Bome  agency  or  instrumentality 
under  his  cmitrol,  has  been  guilty  of  some 
breach  of  duty  toward  the  em[Aoy4.  So  far 
as  the  employ^  Is  concerned,  tbe  elevator  or 
stairs  are  a  special  means  of  access  fur- 
nished him  to  get  to  his  place  of  work,  and. 
In  etTect,  furnished  htm  by  his  employer.  By 
the  lease  tbe  tenant  has  the  right  as  an  ap- 
purtenance of  the  premises  leased  to  the  use 
of  the  elevator  or  stairs  for  the  purposes  of 
access,  and,  so  far  as  the  tenant's  employii 
are  ooncerned,  tbe  elevator  and  tbe  stairs 
are,  In  effect,  a  part  of  tbe  employer's  iwem- 
iaea.  See  Judson  Iron  Woiiu  v.  Industrial 
Accident  Comn.,  184  Paa  1. 

Nor  Is  the  situation  In  this  respect  changed 
by  the  fact  that  tbe  employer  Is  but  one  of 
several  trauuits,  all  of  whom  have  tbe  right 
to  the  use  of  the  elevator  and  stairs.  The 
right  to  their  use  stlU  remains  an  appurte- 
nance of  the  employer's  premises,  the  only 
difference  being  that  tbe  right  Is  now  one  en- 
joyed in  common  with  others  Instead  of  ex- 
clusively. Tbe  essential  thing,  that  the  ele- 
vator and  stairs  are  in  effect  a  part  of  tbe 
employer's  premises  covered  by  his  lease, 
still  remains. 

A  decision  directly  in  point  Is  In  re  Sun- 
dine,  218  Mass.  1,  lOB  N.  B.  433,  L.  R.  A. 
1916A,  318,  where  an  employfi.  going  from  her 
place  at  work  for  lunch,  was  Injured  xxpan 
tbe  stairs  of  the  buUdlng  in  which  the  em- 
ployers leased  a  floor.  Upon  the  point  under 
discussion  the  court  said: 

"Nor  do  we  regard  it  as  decisive  igainBt  the 
petitioner  that  she  was  injured  while  upon 
stairs  of  wLich  neither  Olsen  nor  F.  h.  Dunne 
&  Co,  bad  control,  though  they  and  their  em- 
ployes had  the  right  to  nse  them.  These  stairs 
were  the  only  means  available  (or  going  to  and 
from  the  premises  where  she  waa  employed,  tbe 
means  which  she  practically  waa  lasted  by 
Olsen  and  F.  L.  ' Dunne  &  Co.  to  use.  In  this 
#^spect,  the  case  resembles  Moore  v.  Manchester 
Liners,  ubi  supra;  and  that  case,  decided  under 
ihe  Kii^lish  act  before  the  passage  of  our  stat- 
ute, miiBt  be  regarded  as  of  great  weight.  Mc- 
Kichoi's  Case,  215  Mass.  497,  409  [102  N.  E. 
697,  L.  R.  A.  1816A,  306].  It  is  true  that 
before  the  passage  of  St.  1911,  c.  751,  the  peti- 
tioner could  not  have  held  her  employer  for  this 
injury.  Hawkes  v.  Broadwalk  Shoe  Co.,  207 
Mass.  117  [82  N.  E.  1017].  But  that  now  is  not 
a  circumstance  of  much  importaaoe;  ftir  ons  of 


the  purposes  of  our  recent  laudation  was  to 
increase  the  right  of  employes  to  be  compensat- 
ed fw  injuries  growing  out  of  their  employment 
"It  was  a  neeeasary  Incident  «f  the  employe's 
employment  to  use  these  stairs.  We  are  of 
opinion  that  according  to  the  plain  and  natural 
meaning  of  the  words  an  injury  that  occurred 
to  her  wUle  she  was  so  uring  them  arose  'out  of 
and  in  the  course  of  her  employment." 

The  present,  case  also  comes  within  tbe 
language  at  least  of  Nelson,  eta,  Co.  t.  In- 
dustrial Commission,  286  lU.  632,  122  N.  B. 
113,  to  the  effect  "that  it  makes  no  difference 
that  the  Injury  occurred  off  the  premises  of 
tbe  employer  If  tbe  employ^  were  usinfp  prem- 
ises which  be  had  a  r^ht  to  use,  and  which 
provided  the  oaly  availaMe  way  to  readi  tbe 
point  to  which  he  was  going  for  Inndi.'* 

Tbe  language  in  De  Coostantln  v.  Potdlc 
Service  Commission,  76  W.  Va.  32,  83  S.  E. 
88,  la  too  broad  if  It  was  intended  thereby  to 
include  Injuries  sustained  on  a  public  road 
or  way,  but  the  fundamental  idea  Is  sound 
when  apirfied  to  a  private  means  of  access 
appurtenant,  so  to  speak,  to  the  employer's 
premises.  Tbe  ^language  is: 

"Since  injury  after  termination  of  actual 
work,  while  on  the  premiflet  of  the  employer 
and  in  pursuit  of  the  usual  way  of  leaving  tbe 
same,  is  held  to  be  within  the  course  of  employ- 
ment and  to  have  arisen  out  of  the  same,  it 
Bcema  clear  that  an  injury  to  a  workman  whil<> 
coming  to  his  idaoe  of  woA  on  the  premises  of 
the  employer  and  by  the  only  way  <rf  access,  or 
the  <me  contemplated  by  the  contract  of  cmpli^ 
ment,  must  also  be  regarded  as  having  been 
incurred  in  the  course  of  the  employment  and 
to  have  arisen  out  of  tbe  same.  If,  in  such 
case.  Injury  does  not  occur  on  the  premises,  but 
in  close  pro]^mlty  to  the  place  of  work  and  on 
a  road  or  other  way  intended  and  contemplated 
by  tbe  contract  as  being  the  exdnsive  means  of 
access  to  the  place  ftf  w«^  Uie  same  principle 
would  apply  and  govern.  If  the  place  at  whidi 
the  injury  occurred  Is  brought  within  the  con- 
tract of  employment,  by  the  requirement  of  its 
use  by  the  employ^,  so  that  be  has  no  discretion 
or  choice  as  to  his  mode  or  manner  of  coming 
to  work,  such  place  and  its  use  seem  logically 
to  become  elements  or  factors  in  the  employ- 
ment, and  the  injury  thus  arise*  out  of  the 
employment  and  is  incorred  in  tbe  oonrse  there- 
of 

See,  also,  Ntde  v.  Wadsworth,  6  B.  W.  a 
0.  129. 

[4]  The  second  contention  of  the  petitioners 
is  that  the  injury  to  Stelnkamp  did  not  arise 
out  of  his  employment  because  he  was  In- 
jured when  by  means  of  a  key  surreptitious- 
ly obtained  he  had  entered  tbe  building  on  a 
Sunday  when  it  was  closed,  and  was  proceed- 
ing without  authority  to  run  the  elevator 
himself  in  the  alisence  of  an  operator.  In 
our  former  opinion  the  award  was  held  In- 
valid on  this  ground.  A  rehearing  was  grant- 
ed, not  because  of  any  doubt  as  to  the  Inval- 
idity of  tbe  award  upon  such  a  state  of  facts, 
but  because  of  doubt  as  to  whether  the  com* 
mission  was  not  Justified  in  flwiiny  n  difter^ 
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ent  state  ot  f&etB.  A  re-examlnatlon  of  the 
eTldence  has  sattefled  us  that  tbe  commls- 
aton  was  JnMlfled  In  so  finding. 

The  home  office  of  the  Starr  Piano  Ck«n- 
pany  Is  In  Los  Angeles.  Stelnkamp  was  em- 
ployed b7  It  as  traveling  salesman  and  Its  San 
Frandsco  repreaentatlTe  and  to  take  charge 
of  Its  exhibit  In  the  building  where  the  ac- 
cident occurred.  He  ha^  both  tbe  freedom 
and  the  responsibility  Incident  to  bis  posi- 
tion as  local  representative.  He  was  not  held 
to  regular  hours  at  a  particular  place,  but 
was  supposed  to  give  as  much  time  as  was 
required  to  discharge  his  duties  efficiently, 
and  it  was  expected  of  him  that  be  would 
at  times  work  erenlogs  and  on  Sundays. 
This,  In  effect,  was  testified  to  by  tbe  secre- 
tary and  treasurer  of  tbe  piano  company.  It 
further  appears  that  at  the  time  when  the 
piano  company,  through  Its  secretary,  was 
arranging  to  rent  Its  space  in  the  building, 
Stelnkamp  brought  up  the  matter  of  his  being 
permitted  to  use  the  building  evenings  or 
Sundays,  and  the  agent  of  tbe  building  told 
the  secretary  and  Stelnkamp  that  while  tbe 
building  was  not  ordinarily  used  evenings 
or  Sundays,  It  could  be  arranged  that  Steln- 
kamp might  do  so  If  necessary.  Stelnkamp 
did  work  frequently  In  the  building  evenings 
and  Sundays,  and  tbe  evidence  shows  that 
this  was  known  both  to  his  employer  and  tbe 
agents  of  the  building.  On  tbe  Sunday  when 
be  was  hurt,  he  was  In  the  building  to  at- 
tend to  some  business  for  tbe  piano  company. 
Being  there  for  that  purpose,  it  follows  from 
the  facts  Inst  preTlomOy  stated  that  he  waB 
legitimately  there  In  tbe  course  of  his 
[floyment,  although  there  out  of  bnidncsa 
bonrs  and  when  the  building  was  closed. 

This  would  tuirdly  be  tinestlfHied  were  it 
not  for  the  manner  by  whidi  be  ected  an 
entrance.  He  obtained  ratrance  by  means  of 
a  key  which  be  had  had  made  from  one  loaned 
him  temporarily  by  a  representative  of  tbe 
building  after  he  had  been  refused  a  key  by 
another  representative  and  by  the  Janitor. 

But  In  the  first  place,  assuming  that  he 
bad  the  key  surreptitiously,  tbe  only  bearing 
which  that  fact  would  seem  to  have  would  be 
to  Indicate  that  be  was  not  in  tbe  building 
legitimately.  If  be  were  rightly  there,  bow 
be  got  there  would  seem  to  be  Immaterial, 
since  be  was  not  hurt  getting  there,  but  aft- 
erwards. That  he  was  there  legitimately 
hardly  admits  of  serious  question  upon  the 
other  facta  already  stated. 

In  tbe  second  place,  there  was  evidence 
Bufflclent  to  justify  the  conclusion  by  the  com- 
mission that,  no  matter  how  Stelnkamp  first 
obtained  his  key,  bla  continued  possession 
and  use  of  It  wfis  not  snrreptltlons.  Numerous 
other  tenants  had  keys  and  used  them.  It? 
was  no  exceptional  thiug  for  a  tenant  to  have 
a  key.  Stelnkamp  blmself  was  frequently 
In  the  building  out  of  hours  to  the  knowledge 
of  the  agents,  and  when.  If  he  were  supposed 


not  to  hare  a  key,  tbe  qnesUtm  most  have  oc- 
curred to  them  as  to  bow  he  had  got  In.  It 
also  axveara  that  after  be  had  been  refused 
a  key  by  the  Janitor,  tbe  latter  observed  blm 
In  the  ballding  out  of  hours,  and  reported 
that  fact  to  one  of  tbe  responsible  agents  for 
tbe  bnlldlng,  but  nothing  was  said  or  done 
about  It  The  whole  course  of  conduct' war- 
rants the  conclusion  that  Stelnkamp,  having 
In  some  manner  obtained  a  key,  the  agmts 
of  the  bnlldlng  aoquieseed  In  his  retaining 
and  using  It 

The  remaining  questions  In  the  case  per- 
tain to  Stelnkamp's  attempt  to  use  tbe  ele- 
vator in  the  absence  of  tbe  operator.  He  was 
hurt  In  an  attempt  so  to  use  It,  and,' unless 
be  had  authority  to  do  so,  be  was  not  using 
a  means  of  access  to  bis  employer's  premises 
then  open  to  blm,  and  was  not  hurt  In  the 
coofse  of  his  employment  Purthermore, 
authority  so  to  use  an  elevator  cannot  rea- 
sonably be  presumed,  but  must  afflrmatlTdy 
appear. 

There  were  tjvo  elevators  in  the  boUdlng, 
both  (iterated  by  electric  power,  one  a  frel^t 
elevator,  the  other  a  passenger  levator.  No 
operator  was  supplied  for  tbe  freight  eleva- 
tor, and  any  tenant  desiring  to  use  it  either 
applied  to  tbe  Janitor  or  was  at  liberty  to 
<Q>erate  It  himself.  On  the  other  band,  an 
(qwrator  was  supplied  for  the  passenger  ele- 
vator,  and  during  business  hours  at  least 
this  elevator  was  operated  by  no  one  else. 
When  the  operator  left  the  power  was  left 
on.  Why  this  was  done  does  not  appear. 
The  agents  for  the  bnlldlng  deny  that  any 
(Hie  was  authorized  to  use  the  passenger  ele- 
vator In  the  absence  of  tbe  operator.  Wheth- 
er.its  method  of  operation  was  different  from 
or  more  difficult  than  that  of  the  freight  ele- 
vator, whidi  the  tenants  were  permitted  to 
nm,  does  not  appeftr,  bat  It  is  a  mattw  of 
common  obserratlai  that  tlkera  are  deetrle 
elevators  whidi  do  not  requite  any  consider* 
able  sklU  or  experience  for  tbdr  operation. 
As  against  tbe  general  statement  of  the 
agents  of  tbe  building  that  no  one  was  au- 
thorized to  use  tbe  passenger  elevator  In  the 
al»ence  of  tbe  operator,  there  Is  the  testimo- 
ny of  Stelnkamp  that  the  manager  and  secre- 
tary of  the  building  blmsdf  showed  Steln- 
kamp how  to  operate  It;  that  other  tenants 
operated  It  themselves ;  that  he  had  operated 
it  himself  on  several  previous  occasions,  and 
that  no  obJecti<Hi  to  such  use  had  ever  been 
made  to  his  knowledge  by  the  agents  of  the 
building.  This  testimony  is  corroborated  by 
that  of  one  Nelson,  a  mechanic  empl(^ed  by 
the  piano  company  to  Install  some  phono- 
graphic booths.  He  testifies  that  on  going  to 
the  building  be  was  given  a  key  by  the  mana- 
f^er  and  secretary  and  told  to  use  tbe  elevator; 
that  be  did  use  It  a  number  of  times;  that 
on  one  occasion  he  found  tbe  elevator  door 
open  and  the  elevator  not  there.  It  having 
been  taken  to  a  floor  above  tar  &  tenant,  and 
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that  be  InrestlgBted  and  fonnd  the  door  was 
apt  to  retMmnd  on  being  dosed,  and  report- 
ed tbe  matter  to  the  agents  of  the  building. 
The  manager  and  secretary  of  the  bnllding 
contradict  Stelnkamp's  testimony  that  he 
showed  him  how  to  operate  the  elevator,  bnt, 
admits  that  he  showed  blm  bow  to  open  the 
door  into  the  levator  compartment.  Why 
he  did  this,  If  not  In  order  that  Stelnfcamp 
might  operate  the  elevator,  does  not  appear. 

It  la  clear  that  upoa  the  foregoing  testi- 
mony of  Stelnkamp  and  Nelson,  taken  in  con- 
junction with  the  other  evidence  stated,  the 
commission  was  Justlfled  In  condndlng  that, 
nnnsnal  as  it  might  be,  Stelnkamp  and  other' 
tenants  were  In  fact  permitted  to  operate  the 
passenger  elevator,  themselves.  In  fact,  the 
petitioners  hardly  contend  to  the  contrary. 
The  point  on  which  they  rely  In  this  connec- 
tion Is  that  while  Stelnkamp  may  have  been 
permitted  by  the  owners  of  the  building  to 
ran  the  elevator,  this  fact  and  the  fact  that 
he  was  doing  so  were  wholly  unknown  to 
Steinkamp's  employer,  and  was  not  acquies- 
ced In  by  it  This  is  true  so  far  as  aK>ears.  It 
Is  likewise  tnie  that  aoonleecence  by  the  own- 
er of  file  bonding  in  some  unreasonable  and 
dangerous  use  of  some  appurtenance  of  the 
building  by  an  employe  of  a  tenant,  unknown 
to  the  tenant,  would  not  be  the  equivalent  of 
acquiescence  by  the  tenant  In  such  use  by  his 
emtAoy4.  But  in  sudi  a  case  as  this,  where 
Stelnlutmp  was  largely  a  free  and  respon- 
sible agent,  It  must  be  taken  that  bis  em- 
ployer acquiesced  In  bis  use  of  the  build- 
ing In  any  reasonable  way  permitted  by 
the  owner  <A  the  building.  Tb»  award  of 
the  commission  cannot  therefore  be  annulled, 
unless  it  appear  that  Stdnkamp's  using  and 
operating  the  elevator  lilmadt  waa  nnreascn-' 
able  and  dangerous.  There  la  no  evidence 
upini  this  point;  and,  while  It  might  be  said 
In  the  case  at  some  kinds  of  elevators  Uiat 
their  use  without  a  Allied  and  trained  operi 
ator  was  unreasonable  and  dangerous  as  a 
matter  of  common  knowledge^  it  dois  not  ap- 
pear that  the  elevator  here  involved  was  of 
that  <Aaraeter.  Certainly  there  are  some  elec- 
tilc  elevators  which  can  be  werated  wiUi 
safety  by  a  person  without  particular  ex- 
perience or  skill,  and  the  acquiescence  by 
the  owners  of  the  building  In  the  use  of  this 
particular  elevator  by  such  persons,  if  the 
testimony  of  Stelnkamp  and  Nelson  be  be- 
lieved, is  some  indication  that  it  was  of  that 
diameter. 

It  follows  that  the  commission  was  Justi- 
fied In  finding  that  Stelnkamp  was  not  injured 
In  endeavoriDg  to  readi  his  employer's  prem- 
ises by  an  unreasonable  and  dangerous  means 
of  access  which  he  was  not  authorized  to  use, 
but,  on  the  contrary,  that  he  was  injured 
while  legitimately  seeking  to  reach  his  place 
of  work  by  a  means  of  access  appurtenant 
thereto  and  whldi  he  was  Justified  In  using. 


nils  being  the  case,  It  follows  that  the  find- 
ing that  his  injury  arose  oot  of  and  in  the 
course  of  his  employmeat  must  be  sustained. 
Award  affirmed. 

We  concur:  USNNON,  J.;  WUAUB,  X; 
LAWLOB,  J. 

SHAW,  J.  I  dissent  for  reasons  stmilar 
to  those  stated  In  my  dissenting  opinion  In 
Judson  Mfg.  Co.  V.  Industrial  Accident  Comn.. 
S.  F.  9039.1  In  my  opinion  the  court  In  these 
decisions  Is  creating  a  liability  Itself  and  ta 
imposing  on  the  community  and  on  employers 
a  burden  not  c<Mitemplated  or  warranted  eith- 
er by  tbe  Constitution  or  by  the  statnteu 

I  concur:  MELTIN,  J. 


LONDON  GUARANTEE  ft  ACCIDENT  CO., 
liimited,  v.  INDUSTBIAL  ACCIDENT 
COMMISSION  et  aL    CS.  F.  9139.) 

(Sapreme  Oourt  of  California.   Oct  24,  1919. 
Behearing  Denied  Nov.  21,  1919.) 

1.  DiVOBCB  4=>169 — iNTEaLOCUTOBT  JUDO- 
HENT  AS  "cOnxaACT"  OB  "aGBEEUENT.** 

An  interlocutory  judgment  of  divorce,  under 
Civ.  Code,  {  131,  bo  far  as  it  determines  the 
riglits  of  the  parties,  is  a  contract  or  agreement 
between  them,  within  section  17B,  freeang  tbe 
hnsband  from  liidtiU^  for  support  when  the 
wife  lives  separate  frcm  Itim  by  agreonftnt,  and, 
though  temporary  and  provlnoQal,  settles  tiieir 
riglita  for  the  time  being  until  wKne  action,  pro- 
ceeding, or  motion  is  begun  to  change  their 
status,  and  some  order  is  made  thereon  ttaving 
such  effect,  or  until  they  beccune  reconciled  and 
resume  marital  relations,  restoring  their  mn- 
toal  obligationa. 

[Bd.  Note^FoF  oUier  definitiotta,  see  Words 
and  Phrases,  First  and  Seemd  Baries,  Agree- 
ment ;  Contract.] 

2.  HAffnSB  AND  BIXVANT  Os>388— 'No  pbb- 
BUKFTION  UHDBB  boMPXrTSATIOH  AOT  OT  DX- 
rBHD£NCT  or  DIVOBCBD  WOB. 

Husband  and  wife,  after  interlocntory  judg- 
ment of  divorce  tar  the  wife,  rendered  under 
(Mv.  Code,  i  131,  and  making  no  proton  for 
her  support,  held  living  separate  by  agreement 
not  providing  for  the  wife's  support,  b6  that, 
under  section  175,  tbe  husband  was  not  person- 
ally liable  for  her  support,  and  she  waa  not  en- 
titled to  the  presumption  of  total  dependency 
created  by  Workmen's  Compensation  Act,  1 14. 
Bubd.  a(l). 

In  Bank. 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Eva  Oberg  and  Mary  Obei%,  to 
secure  compensation  for  death  of  their  hus- 
band and  s<m,  John  M.  Oberg,  the  employ& 
Compensation  was  awarded,  and  the  London 
Guarantee  &  Accident  Company,  Limited, 
the  insurer,  api^ies  for  ca*tlorari  to  review 


«=»For  other  omm  im  umt  tiwio  and  KET-NUUBER  In  all  Ker-Niimbar«l  Dlcwta  and  ItOmx* 
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the  order  of  the  Indnstrlal  Accldeat  Commie- 
■lon.  Award  annulled,  and  cause  rananded. 

Walter  H.  Unforth,  of  San  Frandseo,  for 
pttlttoner. 

A.  B.  Oranpner,  of  San  Frandaci^  for  re* 
spondents. 

SHAW,  J.  This  Is  an  application  to  review 
a  decision  of  tbe  Industrial  Accident  Commis- 
sion awarding  compensation  to  Eva.  Oberg 
and  Mary  Oberg  on  account  of  the  death  of 
John  M.  Oberg,  who  at  the  time  of  Ms  death 
was  the  husband  of  Eva  Oberg.  Mary  Oberg 
was  the  mother  of  said  John  M.  Oberg.  It  Is 
admitted  that  the  Injuries  which  caused  the 
death  of  John  M.  Oberg  were  caused  by  acci- 
dent arising  out  of  and  In  the  course  of  his 
employment  The  only  questions  for  consid- 
eration relate  to  the  amount  of  compensation 
to  be  awarded  and  the  rights  of  the  benefici- 
aries to  receive  the  same. 

The  injury  occurred  on  November  30,  1918. 
Oberg  and  his  wife  at  that  time  had  not  been 
living  together  for  nearly  two  years.  In  De- 
cember, 1917,  Eva  Oberg  began  an  action  for 
divorce  against  John  M.  Oberg,  alleging  in 
the  complaint  as  cause  for  divorce  the  wlUfnl 
failure  of  said  Oberg  to  provide  her  with  the 
common  necessaries  of  life  for  more  than  a 
year  prior  to  the  beginning  of  the  action. 
The  complaint  did  not  ask  alimony  or  other 


tion  could  not  be  awarded  and  subaeqnentlr 
reassigned  in  the  manner  stated,  but  that  the 
only  allowance  that  could  be  made  under  the 
provisions  of  the  Beotloo  was  $100  for  burial 
expenses  and  an  additional  sum  to  the  moth- 
er, as  a  death  benefit,  not  exceeding  three 
times  the  annual  amount  devoted  to  the  sup- 
port of  said  mother  by  said  deceased  In  his 
lifetime,  and  not  exceeding  ihe  equivalent  of 
three  times  his  average  annual  earnings,  as 
provided  In  section  9,  subdivision  "c"  (2)  of 
the  Workmen's  Compensation  Act  (Stats. 
1917,  p.  840).  This  contention  would  be  cor- 
rect. If  the  wife  be  not  legally  entitled  to  com- 
pensatiou  under  the  act 

The  act  prgvldes  that  If  the  wife  was  living 
with  the  hustwnd  at  the  time  of  his  death,  or 
if  he  "was  legally  liable  at  the  time  of  his 
death"  for  her  support,  she  Is  "cOTclualvely 
presumed  to  be  wholly  dependent  for  support" 
upon  her  husband,  so  as  to  be-wtltled  to  com- 
pensation under  the  act  as  such  dependent 
Section  14.  subd.  a(l).  The  commission  was 
of  the  opinion  that,  under  the  drcumstanceg 
above  narrated,  and  notwithstanding  the  en- 
try of  the  interlocutory  decree  of  divorce  be- 
tween Eva  Oberg  and  her  said  husband,  be 
was  legally  liable  for  her  support  at  the  time 
of  his  death.  The  correctness  of  this  conclu- 
sion Is  the  question  to  be  considered  in  the 
case. 

The  question  depends  mainly  upon  the 


provision  for  her  support  or  for  an  award  of  i    eaning  and  effect  of  sections  151  and  132 


property.  Oberg  was  a  nonresident  of  the 
state,  and  summons  was  served  by  publication 
only.  In  that  action,  on  April  16, 1918,  she  ob- 
tained an  Interlocutory  Judgment  of  divorce, 
declaring  that  she  was  entitled  to  a  divorce 
from  said  John  M.  Oberg  on  the  ground  stat- 


of  the  Civil  Code.  The  provisions  of  these 
sections,  applicable  to  this  case,  are  that  in 
an  action  for  divorce.  If  the'court  determines 
that  a  divorce  should  be  granted,  "an  inter- 
locutory Judgment  must  be  entcsed.  deelarlDg 
that  the  party  in  whose  favor  the  court  de- 


ed in  the  complaint  It  made  no  provision]^  is  ^tiUed  to  a  div^'  (soctlon"i81)'j 
whatever  for  any  alimony  or  maintenance 


and  no  reservation  of  any  right  or  power 
thereafter  to  award  alimony  or  mainte- 
nance or  to  entertain  any  application  there- 
for. This  Judgment  became  final,  in  the  sense 


and  Oiat  after  tlie  lapae  of  (me  year  trcm  tb» 
entry  of  auch  Intorlocntory  Judgment  the 
court  '*may  eater  tbe  final  Judgment  grant- 
ing the  divorce,  and  such  final  Judgment  shall 


that  no  appeal  could  be  taken  therefrom,  on  i  restore  Hiem  to  the  status  of  single  persons," 
June  16.  1918.    Mary  Oberg,  the  mother  of  [  and  that  the  court  may  then  give  "such  other 


John  M.  Oberg,  had  been  receiving  financial 
aid  from  John  M.  Oberg  prior  to  his  death. 
His  contributions  to  her  for  the  year  preced- 
ing his  death  did  not  exceed  $125.  The  com- 
mission found  that  Eva  Oberg  was  the  wife 
of  John  M.  Oberg  at  the  time  of  his  death, 
and  that  he  was  legally  liable  for  her  sup- 
port; that  Mary  Oberg  was  partially  depend- 
ent on  him  for  support  at  the  time  of  his 
death,  and  thereupon  It  awarded  full  death 
benefits,  and,  as  it  Is  authorized  to  do  by  sub- 
dirisioD  "e"  of  section  14  of  the  Workmen's 
Compensation  Act  (Stats.  1917,  p.  845),  reas- 
signed the  same  by  giving  one  half  of  the 
amount  to  the  mother  and  the  other  half  to 
the  wife. 

It  is  the  contention  of  the  petitioner  that 
said  John  M.  Oberg  was  not  legally  liable  for 
the  support  of  said  wife  at  the  time  of  his 
death,  and  consequently  that  fall  comp^sa- 
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and  further  relief  as  may  be  necessary  to  com- 
plete disposition  of  the  action"  (section  132). 

The  petitioner  claims  that  where  the  com- 
plaint In  such  action  does  not  ask  for  ali- 
mony, support,  or  maintenance,  nor  for  any 
relief  regarding  property  and  the  Interlocu- 
tory Judgment  does  not  reserve  the  questions 
of  alimony,  support,  or  disposition  of  proper- 
ty for  further  consideration,  the  right  of  the 
wife  to  demand  subsequent  support  from  tbe 
husband  Is  terminated  by  the  Interlocutory 
Judgment,  and  that  he  Is  thereby  relieved 
from  the  obligation  to  support  her  during 
the  Interval  between  the  interlocutory  Judg- 
ment and  the  final  Judgment  In  support  of 
this  claim  It  cites  HoweU  v.  HoweU,  104  CaL 
45,  37  Paa  770,  43  Am.  St  Rep.  70.  O'Brien 
V.  O-Brien,  124  CaL  422,  57  Pac.  225,  McKay 
V.  McKay,  125  Cal.  08,  57  Pac.  077,  O'Brien 
r.  O'Brien,  130  OaL  400,  02  Pac  COS,  and  Bar^ 
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Ian  r.  .Harlan,  164  Cal.  348,  98  Pac.  32.  These 
decisions  all  related  to  the  effect  of  final 
Judgments,  which  made  no  provision  for  fu- 
ture alimony  or  sopport  and  did  not  reserve 
that  subject  for  subsequent  disposition.  They 
are  put  upon  the  ground  that,  inasmndi  bb 
the  court  in  those  cases  had  rendered  final 
Judgment  without  reserving  the  question  of 
support  or  alimony  for  further  consideration, 
and  aucb  Judgment  had  become  final  in  that 
court,  It  had  lost  Jurisdiction  over  the  action, 
and  that  as  the  final  Judgment  dissolved  the 
marriage  absolutely,  the  woman  was  no  lon- 
ger his  wife,  and  the  personal  liability  of  the 
husband  for  her  8ul>sequent  support  had  ceas- 
ed to  exist,  and  that  all  her  foitter  rights  to 
support  from  him  had  become  merged  In  the 
Judgment.  The  Interlocutory  Judgment  Is 
provisional  or  temporary  only  by  the  terms 
of  the  statute,  and  does  not  of  Itself  dissolve 
the  marriage  relation,  and  therefore  these 
reasons  do  not  apply. 

We  have  considered  the  effect  of  sections 
131  and  132  in  Deyoe  v.  Superior  Court,  140 
Cal.  476,  74- Pac.  28,  98  Am.  St.  Rep.  73, 
Perlera  v.  Periera,  156  Cal.  9,  103  Pac.  488, 
23  L.  B.  A.  (N.  S.)  880,  134  Am.  St.  Bep.  107, 
Estate  of  Dargle,  162  Cal.  61,  121  Pac.  320, 
Elstate  of  Seller,  164  CaL  181,  128  Pac.  334, 
Ann.  Cas.  1914B,  1093,  Estate  of  Walker,  169 
CaL  403,  146  Pac.  868,  add  Brown  v.  Brown, 
170  CaL  1, 147  Pac.  1168.  The  principal  prop- 
osition established  by  these  cases  is  that  the 
marriage  relation  Is  not  dissolved  by  the  in- 
terlocutory Judgment,  and  that  for  all  the 
purxMses  involved  In  those  cases  it  remained 
in  existence  until  the  final  Judgment  of  di- 
vorce. Neither  the  Periera  Case  nor  the 
Deyoe  Case  contained  anything  concerning 
the  liability  of  the  husband  for  support  after 
the  Interlocutory  Judgment.  In  Estate  of 
Dargie  the  parties  bad  become  rectmciled  aft- 
er the  Interlocutory  Judgmoit,  and  were  liv- 
ing together  as  hnsband  and  wife  at  the  death 
of  the  husband,  but  the  Interlocutory  Judg- 
ment had  not  been  set  aside.  It  was  held 
that  the  marriage  relation  was  not  dissolved, 
and  that  she  was  entitled  to  the  benefit  of  the 
provisions  of  the  Code  of  Civil  Procedure  de- 
claring a  surviving  wife  entitled  to  a  family 
allowance  out  of  ttie  estate  of  the  husband. 
In  Kstate  of  Seller  and  Estate  of  Walker  it 
was  held  that  when  the  hustHind  died  after 
the  interlocutory  Judgment  the  surviving  wife 
was  his  widow,  and  was  entitled  to  adminis- 
tration upon  his  estate,  under  the  provisions 
of  section  1365,  Code  of  Civil  Procedure.  In 
Brown  v.  Brown,  the  Interlocutory  divorce 
had  been  granted  to  the  wife  on  the  default 
of  her  hnsband  upon  a  complaint  for  divorce 
oa  the  ground  of  willful  ne^ect,  and  whldi 
alleged  that  there  was  no  community  proper- 
ty at  the  time  the  action  was  begun.  During 
the  interval  between  the  Interlocutory  Judg- 
ment and  the  final  Judgment  the  husband  ac- 
quired community  property,  and  after  the 
final  Judgment  the  wife  bc^n  the  action  to 


establish  her  title  as  tenant  In  common  with 
him  In  such  proper^.  It  was  held  that  the 
final  Judgment  upon  sach  a  complaint  and  de- 
fault was  a  determination  that  there  was  no 
community  proE>erty  In  existence  at  the  time 
the  action  was  begun,  but  that  it  did  not  con- 
clude the  wife  with  respect  to  the  subsequent 
acquisition  of  property  by  the  husband,  and 
that  she  was  entitled  to  show  such  acquisi- 
tion and  to  claim  her  share  thereof  after  the 
final  Judgment  had  been  rendered.  The  case 
went  upon  the  theory  that  the  Judgment  had 
left  the  after-acquired  community  property 
undisposed  of,  and  that  they  therefore  be- 
came tenants  In  common  thereof,  each  hold- 
ing a  half  interest  De  Qodey  v.  Godey,  39 
Cal.  162.  The  divorce  was  not  granted  upon 
either  the  ground  of  cruelty  or  adultery.  The 
decision  holds  that  the  statute  declaring  what 
shall  constitute  community  property  con- 
tinues applicable  after  the  Interlocutory  Judg- 
ment and  until  the  final  Judgment,  unless  the 
Interlocutory  Judgment  in  some  manner  adju- 
dicates the  matter. 

[1,2]  These  decisions  do  not  reach  the 
point  presented  in  the  case  now  In  hand. 
This  case  presents  the  question  whether  sec- 
tion 155  of  the  Code,  declaring  that  the  bus* 
band  and  wife  contract  toward  each  other 
obligations  of  mutual  support,  continues  In 
existence  notwithstanding  the  rendition  of 
an  interlocutory  Judgment  rendered  upon  a 
complaint  by  the  wife  which  alleges  a  cause 
of  divorce  against  the  husband  for  willful 
neglect  and  does  not  ask  alim(my  or  any 
other  provision  for  her  support  Certain  oth- 
er provisions  of  the  Civil  Code  are  important 
Section  159  declares  that'  the  husband  and 
wife  "may  agree,  in  wrldng,  to  an  immediate 
separation  and  may  make  provision  for  the 
support  of  either  of  them  and  of  their  chil- 
dren during  such  separation."  Section  175  pro- 
vides that  he  is  not  liable  for  her  support 
if  she  abandons  him  without  cause,  until  she 
offers  to  return,  "nor  Is  he  liable  for  her  sup- 
port when  she  Is  living  separate  from  him» 
by  agreement,  unless  such  support  is  stipulat- 
ed in  the  agreement"  Here  the  hustjand  and 
wife  bad  been  living  separate  and  apart  for 
nearly  two  years  prior  to  Us  death  and  for 
about  a  year  prior  to  the  time  when  She  be- 
gan the  action  for  divorce.  The  wife  began 
the  action  asking  for  a  divorce  and  seeking  no 
relief  whatever  from  him  for  her  support, 
This  was,  in  tilect,  a  waiver  by  her,  for  the 
purposes  of  the  action,  of  her  right  to  sup- 
port from  him,  at  least  until  such  time  as 
she  should  apply  therein  for  some  order  to 
enforce  such  obligation.  To  this  complaint 
he  made  no  answer,  and  suffered  the  inter- 
locutory Judgment  to  be  taken  against  him 
by  default  This  was  equivalent  to  a  consent 
on  his  part  that  she  should  have  the  divorce 
as  prayed  for  upon  the  allegatlona  of  her 
complaint  It  Is  said  tliat  "a  Judgment  is  a 
contract,  In  the  highest  sense  of  the  term." 
Wallace  v.  Eldredge,  27  OaL  4Si&.   This  Is 


Digitized  by 


I 


GbL) 


IN  RB  MATHBWSON'S  ESTATE 
(181  P.} 


8G7 


well  settled  In  this  state.  Stnart  r.  Lander, 
16  Cal.  372,  76  Am.  Dec.  638;  Bean  t.  Loryea, 
81  CaL  153,  22  Paa  513;  Dore  t.  Thorn- 
burgh,  90  CaL  66,  27  Pac.  30,  25  Am.  St  Bep. 
100 ;  Weaver  r.  San  Francisco,  146  Gal.  732, 
81  Pac.  119.  An  Interlocutory  Judgment  of 
divorce  Is  therefore,  so  far  as  It  determines 
the  rights  of  the  parties,  a  contract  between 
them.  It  is  temporary  and  provisional  in  its 
nature,  it  is  true,  but  it  settles  the  rights  of 
the  parties  for  the  time  being,  and  until  some 
action,  pro$;eediiig,  or  motion  is  begun  to 
change  the  status,  and  some  order  is  made 
thereon  which  has  that  effect,  or  until  they 
become  reconciled  and  resume  marital  rela- 
tions, In  which  event  their  mutual  obligations 
are,  for  the  time  being  at  least,  restored.  Ol- 
son T.  Superior  Court,  175  Cal.  250,  1^  Pac. 
706,  1  A.  U  R.  1580.  The  following  passage 
from  Brown  v.  Brown,  supra,  although  it  re- 
fers to  a  final  Judgment,  Is  applicable  also 
to  an  interlocutory  Judgm«it  so  far  as  It  de- 
clares the  same  to  be  a  contract: 

"Where  a  defendant  is  served  with  s  sammons 
and  complaint  stating  the  facts  upon  which  he 
is  required  to  act,  and  he  makes  default,  he  is 
presumed  to  admit  all  the  facta  which  are  well 
pleaded  in  the  complaint.  The  judgment  which 
follows  upon  this  sort  of  admission  is,  in  ccm- 
templatioD  of  law,  a  complete  adjudication  of 
all  the  rights  of  the  parties  embraced  in  the 
prayer  for  relief  a&d  srising  from  the  facts 
stated  in  the  complaint,  including  the  facts 
In  his  favor  as  well  as  those  against  him. 
^e  defendant  here  is  presumed  to  have  acceded 
to  the  proposition  embraced  in  the  complaint, 
and  to  have  consented  that  plaintiff  should  ob- 
tain the  relief  therein  prayed  for,  upon  the 
conditions  and  fbcts  set  forth  in  the  complaint. 
The  proceeding  is  eQulvalent  to  a  statement  by 
Brown  to  plaintiff  that  he  did  not  object  to 
a  divorce  for  the  cause  alleged,  based  upon  the 
theory  that  there  was  no  community  property 
existing  at  the  time  the  action  was  begun. 
When  judgment  is  rendered  upon  such  a  com- 
plaint and  default,  it  becomes,  in  effect,  a  con- 
tract between  the  parties  that  the  judgment  shall 
be  final  with  respect  to  everything  properly  em- 
braced witbin  the  allegations  of  tiie  complaint 
and  in  the  prayer  for  relief." 

So  in  the  present  case  the  Interlocntory 
Judgment,  although  not  final,  was  conclusive 
between  the  parties  for  the  purposes  of  tiiat 
action  during  the  period  elapslDg  before  the 
final  judgment  should  be  entered,  unless  by 
Mme  proceeding  or  agieemoit  it  became  In 
Bome  manner  modified.  Perhaps  the  wife 
wonld  have  lud  Om  right  daring  that  inter* 
val  to  apply  In  that  action  for  further  relief 
in  the  way  of  suppwt  and  maintenance  or 
for  Bllmony,  but  until  she  did  so  the  rights 
of  each  with  respect  to  the  personal  marital 
obligations  of  the  other  remained  as  dedared 
by  the  interlocutor7  Judgment,  and  It  was 
binding  <ni  each  of  tliem.  It  Is  true  it  Ikad  no 
^ect  oa  the  operation  of  the  statutes  which 
declare  her  rights  in  the  property  of  which 


he  dies  iMssessed,  nor  opon  the  statutes  de- 
claring the  status  of  the  properly  acquired  by 
him  during  the  marriage,  because,  until  the 
final  Judgment,  the  marriage  status  contin- 
ues. But  the  personal  obligations  between 
them  remain  in  abeyance  until  changed  by 
some  subsequent  action  or  agreement  which 
is  binding  upon  the  husband.  They  are,  by 
virtue  of  the  interlocutory  Judgment,  living 
separate  by  agreement^  and  if  that  Judgment 
maltes  no  provision  for  her  support  by  him, 
they  are  living  separate  by  an  agreement 
which  does  not  provide  for  her  support,  and 
under  section  175  he  is  not,  during  that  In- 
terval, personally  liable  for  her  support  The 
Judgment  has  the  effect  of  a  contract  for  that 
purpose.  Until  that  contract  Is  in  some  man- 
ner changed,  either  in  the  action  or  In  some 
Independent  proceeding,  op  by  a  reconcilia- 
tion, her  right  to  support  is  suspended.  In 
the  present  case  no  change  was  made  In  their 
status  up  to  the  time  of  his  death.  They 
were  living  apart  under  this  contract  evidenc- 
ed by  this  Judgment  He  was  not  at  that 
time  legally  liable  for  her  support,  and,  there- 
fore she  does  not  come  within  the  aforesaid 
provisions  of  the  Workmen's  Compensation 
Act.  It  follows  that  the  award  cannot  be  sus- 
tained. It  will  be  necessary  for  the  commis- 
sion to  readjust  the  matter  under  the  prin- 
ciples we  have  stated,  giving  tbe  wife  no  com- 
pensation whatever  and  allowing  the  mother 
such  compensation  as  the  evidence  may  show 
she  is  entitled  to  under  the  provisions  of  the 
act 

The  award  is  annulled  and  the  cause  re- 
manded for  furthw  proceedings. 

We  concur:  ANOBLLOTTI,  0.  J.;  OL- 
NBT.J.;  WILBUR,  J.;  LBMNON,  J.;  LAW- 
LOB.  J.;  MBLVIN.  J. 


In  re  MATHEWSON'S  ESTATE. 
WABD  V.  MATHEWSON. 
(L.  A.  6162.) 
(Supreme  Court  of  California.   Oct  23,  1919.) 

1.  HUBBAICD  AND  WIR  ^S»151(7)— AlXOW- 
ANOK  to  HTIBnAND  AS  WXn'B  ADMZHISlBA- 
TOR  or  rUHEBAL  KXPEHSBS. 

Where  basband  owned  property  worth  $7,- 
050,  and  was  joint  tenant  with  his  deceased 
wife,  whose  adminlBtrator  he  was,  of  property 
worth  $8,000,  incumbered  to  $0,000,  which  prop- 
erty he  held  by  right  of  Burvivorahip,  the  in- 
come being  sufficient  to  pay  interest  and  taxes, 
and  not  having  sufficient  income  to  pay  funeral 
expenses,  the  court  properly  allowed  him  |612.- 
50  for  reasonable  funeral  expenses. 

2.  KXECUTOBS  AND  ADUINISTBATOBB  «=»510 
(g)— BEVEB8AL  FOB  niUATBEIAL  ESBOH. 

Order  settling  final  account  and  allowing  an 
amount  for  reasonable  funeral  expenses,  will 
not  be  reversed  for  lack  oi  verification  of  the 
inventory;  tlie  only  omission  from  the  inven- 
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tory  being  ■  small  amount  of  property  which 
waa  uevertfaeleaa  duly  ctaarfed  in  the  account, 
and  all  dlitrlboted  In  Und. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  M.  York,  Judge. 

In  the  matter  of  Qie  eBtate  of  Ada  Hays 
Matbewson,  deceased.  Prom  an  order  set- 
tling final  acconnt  of  J.  Kvwett  Matbewson. 
as  administrator,  Margaret  Ward  appeals. 
Order  affirmed. 

B.  A.  MUler  and  Steiwact  ft  Stewart,  aU  of 
LoB  Angeles,  for  appellant 

James  S.  Bennett^  o£  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  This  case  la  an  appeal  from 
an  order  settling  a  final  account  and  allow- 
ing the  hasband,  who  was  the  administrator 
of  the  estate,  the  amount  of  f612.60  for  the 
reasonable  funeral  expenses  of  his  wife's 
burial.  Tb»  only  h^rs  of  the  deoed«it  were 
the  appellant  who  was  her  mother,  and  the 
reqrandent  who  was  ha  husband. 

The  first  point  assigned  as  error  Is  the  al- 
lowance for  funeral  expoises.  Upon  that 
subject  the  court  found  that  the  husband  was 
the  owner  of  property  in  his  own  right  of 
the  value  of  $7,050 ;  that  he  was  a  Joint  ten- 
ant with  his  wife  of  certain  property  of  Che 
value  of  $8,000,  incumbered  to  the  amount  of 
$6,000,  which  property  he  succeeded  to  and 
holds  by  right  of  survivorship  upon  the  death 
of  Ills  wife;  that  the  income  from  the  prop- 
erty was  about  sufficlrat  to  i>ay  the  interest 
upon  said  incumbrance  and  taxes;  that  he 
had  borrowed  money  since  the  wife's  death 
for  his  iieceHsary  living  expenses,  and  did 
not  have  sufficient  income  to  pay  the  funeral 
expenses;  and  that  $512.50  was  "a  reason- 
able and  proper  sum  to  be  allowed  as  funeral 
expenses,  in  view  of  her  manner  of  living, 
her  position  in  society,  and  the  amount  of 
her  estate  in  her  lifetime." 

[II  In  support  of  the  appeal  the  case  of 
Estate  of  Weringer,  100  Cal.  345,  34  Pac. 
825,  is  cited.  That  case,  In  our  opinion,  Justi- 
fies an  allowance  to  the  husband,  as  admini- 
strator of  the  wife's  estate,  of  funeral  ex- 
penses, if,  when  the  circumstances  of  the 
parties,  their  mode  of  living,  and  the  amount 
of  the  estates  of  the  wife  and  husband,  re- 
spectively, are  taken  Into  consideration,  It 
is  reasonable  to  do  so.  This  case  comes  up 
without  the  evidence.  The  findings  afore- 
said show  facts  which  Justified  the  exercise 
of  the  discretion  of  the  court  in  making  the 
allowance  of  the  funeral  expenses. 

[2]  The  other  objection  urged  on  the  argu- 
ment is  that  the  inventory  was  not  verified, 
and  therefore  that  it  was  Improper  to  take 
it  into  account  at  all.  Just  what  is  meant 
by  this  objection  we  do  not  know.  It  Is  not 
claimed  that  any  property  of  the  estate  was 


not  included  in  the  inventorr,  except  a  small 
amount  which  the  court  found  had  been  omit- 
ted therefrom  and  which  was  properly  charg- 
ed in  the  account  None  of  the  property  waa 
sold,  and  it  is  all  distributed  In  kind.  It  is 
therefore  manifest  that  the  fact  that  the  in- 
ventory was  not  verified  has  not  injured  any 
one.  The  principle  that  error  which  does 
not  produce  Injury  does  not  Justify  a  levos- 
al  is  well  exemplified  in  this  cas& 

The  other  objections  are  too  trlTlal  to  be 
worthy  of  mraition. 

The  order  is  affirmed. 

We  ooncnr:  LAWLOH,  J.;  OLNEY,  7. 


GITT  OF  OAKLAND  r.  ALBERS  BBOS.* 
MILUNQCO.  (Civ.  2933.) 

(District  Court  of  Appeal,  Fhrst  District  Dir 
virion  1,  California.  Sept  S,  1919.) 

MmvxoiFAL  cORFOUnons  «s>9e6(l)  —  Ih- 
novnatna  bt  oiTT*a  usau  hot  taxable. 
A  dodc  and  warehouse  which  by  terms  of 
lease,  given  by  city,  of  public  lands  granted 
by  state  to  city  in  trust  for  certain  purposes 
under  St.  1911,  p.  1238,  lessee  was  to  construct 
and  wtiich  when  so  constructed  were  to  become 
and  remain  the  property  of  the  lessor,  are 
within  the  express  provisions  of  Const  art  13, 
S  1,  and  Pol.  Code,  S607,  that  propert?  of  a 
munidpal  corporation  Is  not  taxable. 

AK>eal  from  Superior  Court  Alameda 
County;  Edgar  T.  S^jck,  Judge. 

Actkm  by  the  City  of  Oakland  agalnat  Al- 
bm  Bros.  MUUi^  Company.  Judgment  for 

defendant  and  plaintiff  ai^)eals.  Affirmed. 

Ezra  W.  Decoto,  Dlst  Atty.,  J.  M.  Koford, 
Asst  Diat  Atty.,  H.  I*  Hagan,  City  Atty., 
and  John  J.  Earle,  Asst  City  Atty.,  all  of 
Oakland,  for  appellant 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  all 
of  San  Francisco,  for  respondent 

Fitzgerald,  Abbott  &  Beardsl^,  of  Oak- 
land, amid  curia. 

BIOHABDS,  J.  This  acttcm  waa  fautltat- 
ed  by  the  dty  ct  Oakland  to  collect  from  the 
def»dant  certain  tana  alleged  to  be  due  aaid 
city.  The  cause  was  eubmltted  to  the  trial 
court  for  dediion  upon  an  agreed  statement 
of  fbcts  whidi  may  be  Bummarized  as  fol- 
lows: On  F^ruary  16,  1916.  the  plainttff 
and  the  defendant  ent»ed  into  a  cwbdn 
written  lease  of  certain  lands  upon  the  west- 
ern water  front  of  the  said  dty  of  Oakland, 
the  same  being  a  porti<m  of  the  paUic  lands 
granted  by  the  state  to  the  dty  of  Oakland 
in  trust  for  certain  purposes  under  the  pro- 
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TlsionB  of  an  act  of  L^Islatnre  approved 
May  1,  1911  (Stats.  1911,  p.  1268).  By  the 
terms  of  Bald  lease  lessee  was  to  con- 
struct certain  substantial  buildings  and  Im- 
prorements  consisting  of  a  dock  and  ware* 
bous^  wblch  were  to  be  used  by  it  during 
Its  tenancy  of  the  premises,  for  which  the 
lessee  was  to  be  repaid  by  a  system  of  ware- 
house and  dockage  charges  as  specified  in 
said  lease ;  it  being  expressly  provided  there- 
in that— 

"Tlie  said  dock  and  wanhoasB  when  so  con- 
structed shall  become  and  remain  the  property 
of  the  lessor." 

It  was  upon  these  Q)edflc  improv^ents 
that  the  tax  officials  of  the  <^t7  of  Oakland 
undertook  during  the  fiscal  year  1917-18  to 
levy  and  collect  the  taxes  which  are  the 
subject  of  this  suit,  and  the  sole  question 
presented  to  the  trial  court  and  to  this  court 
upon  appeal  Is  as  to  whether  the  said  Im- 
provements upon  the  satd  public  property  of 
tbej)Ialntlff  is  subject  to  taxation.  The  trial 
court  held  fliat  It  was  not,  and  rendered  Its 
judgment  accordingly  In  the  defendant's  ta-. 
Tor.  From  such  judgment  the  plaintiff  proa- 
ecutes  this  appeal. 

TThe  case  lipon  whlcb  the  appe^int  chiefly 
relies  to  sustain  its  omtention  upon  this  ap- 
peal Is  the  case  of  San  lYanclsco  v.  McGinn, 
67  Gal.  110,  7  Pac.  187.  A  careful  examlna* 
Hon  of  that  case  cuuvlnces  us  that  It  has 
no  application  to  ^e  case  at  bar,  the  essen- 
tial difference  between  the  two  cases  Iwing 
that  in  the  fbnner  case  the  court  based  its 
ruling  that  the  defendant  tberein,  who  bad 
idaced  the  improvements  in  question  upon 
the  lands  of  the  dtr  of  San  xVancisco,  waa 
to  be  held  to  be  their  owner  for  the  purx)08es 
of  taxation ;  while  In  the  case  at  bar  the  Im- 
provements in  question  are  expressly  made 
the  property  of  the  of  Oakland,  and 
hence  the  defendant  herein  conld  not  have 
for  any  purpose  any  ownership  in  them. 
TTnder  the  express  provisions  of  sectifm  1  of 
article  13  of  the  state  Constitution,  and  also 
of  section  8007  of  the  Political  Cod^  the 
property  of  a  mmildpal  corporation  in  this 
state  is  not  the  subject  of  taxation.  In  the 
presence  of  these  constltatlonal  and  statutory 
provisions,  it  Is  needless  to  dte  the  earlier 
eases  showing  that  this  Is  and  has  long  been 
the  settled  law  of  this  state\  but  In  the  recent 
case  of  San  Pedro,  etc.,  Railroad  Co.  v.  City 
of  Lob  Angeles,  179  Pac.  393,  the  Supreme 
Court  declared  void  an  attempted  assessment 
of  a  breakwater  built  by  a  lessee  of  submerg- 
ed public  lands,  as  "Improvements,"  holding 
that  while,  as  conceded  by  the  parties  In  that 
case,  the  breakwater  was  not  an  "Improve- 
ment" within  the  meaning  of  section  3617  of 
the  Political  Code,  even  if  It  were  so  consid- 
ered to  be.  It  wonld  be  such  an  Improvement 
as  would  become  fixed  to  the  realty  Itself, 
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"the  fee  of  which  was  in  tlie  state,  and  hence 
not  snbject  to  assessment." 

Judgment  affirmed. 

We  concur:  WASTB^  P.  J.;  BABDIN, 
Judge  pro  tem. 


OHASE  v.  PKT£BS  et  al.   (Civ.  2991.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CallComla.  S^t  8,  1919.  Be- 
bearing  Denied  by  Supreme  Court  Nov.  6, 

1919.) 

Landlobd  and  tehant  ^=3281(17)  —  Tun 

WirniN  WHICH  TENANT  MV8I  PAT  DEFAULT- 
ED BENT  INTO  COUBT. 

Under  Code  Civ.  Proc.  |  1174,  In  nnhiwfnl 
detainer  against  a  tenant  whidi  has  defaulted 
in  its  payment  of  rent,  If,  after  judgment  for 
plaintiff  landlord,  the  tenant  bad  desired  to 
retain  the  premises,  it  should  have  tendered 
into  court  the  rent  found  due  within  five  days 
after  judgment  was  entered,  and  it  did  not  have 
a  continuing  right  to  be  restored  to  possessiou 
during  the  wbolo  of  the  period  consunied  by 
Its  appeal,  which  resulted  adversely  to  it,  and 
for  five  days  after  return  of  remittitur. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  Charles  A.  Chase  against  Homer 
H.  Peters,  Jr.,  and  others.  From  an  order 
refusing  application  for  on  order  to  restore 
defendant  Peters  Investment  Company  to 
possession  of  certain  realty,  the  investment 
company  and  its  trustees  appeal.  Order  af- 
firmed. 

See,  also,  174  Pac  116. 

Riley  &  neskett  and  Wright  &  McEee,  all 
of  San  IMego,  for  appellants. 

James  E.  Wadham,  of  San  Diego,  James 
S.  Boinett,  of  Los  Ai^es,  and  Frank  J. 
Macomber,  of  San  Dtego,  for  respondent 

JAMES,  J.  This  is  an  appeal  taken  by  the 
Peters  Invei^ent  Company,  a  corporatitm, 
and  certain  other  persons  named,  who  are 
designated  as  trustees  of  said  corpwation. 
The  appeal  Is  from  an  order  of  the  superior 
court  refusing  an  appllcatioii  for  an  order  to 
restore  the  Petcm  Investment  (company  to 
the  possession  of  cntaln  real  property  from 
which  It  had  been  ousted  by  process  author^ 
ized  under  a  Judgment  for  unlawful  detainer. 
For  convenience,  we  will  designate  the  ap- 
pellant in  this  case  under  the  general  name  of 
investment  company. 

Prior  to  May,  1917,  the  Investment  com- 
pany hdd  possession  of  the  real  property  in 
question  under  an  assignment  made  by  the 
lessee  of  the  plaintilf.  Default  had  been 
made  in  the  payment'  of  the  rental  fixed  by 
the  lease,  and  the  lessor  bad  also  beeq  com- 
pelled to  pay  certain  taxes  which  under  the 
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lease  tbe  lessee  had  agreed  to  dlacharge.  An 
action  for  the  unlawful  detainer  of  the  prop- 
erty was  brought,  after  a  due  notice  given 
to  the  lessee  and  the  Investment  company  to 
either  pay  the  rental  or  surrender  possession 
of  the  premises.  In  that  action  there  were 
two  counts  or  causes,  In  one  of  which  was 
contained  a  statement  of  the  several  install- 
ments of  rental  which  were  due  and  unpaid. 
In  the  second  cause  of  action  there  were  de- 
tailed various  amounts  which  the  lessor  had 
paid  on  account  of  the  tax  chai-ges.  The  in- 
vestment company  did  not  deny  tliat  tbe 
rental  charges  had  accrued  as  alleged,  but  in- 
sisted that  there  could  ~be  no  recovery  for 
taxes  paid  by  the  lessor,  because  that  cause 
of  action  was  Improperly  Joined  to  the  cause 
of  action  for  the  unlawful  detainer  of  the 
property.  The  court  made  findings  of  fact 
which  separately  and  distinctly  found  the 
various  amounts  of  rental  which  were  due, 
and  separately  the  items  of  tax  charges  that 
had  been  paid  by  the  lessor.  After  the  entry 
of  Judgment  in  May,  1917,  no  stay  having 
been  granted,  and  five  days  having  elapsed 
from  the  entry  of  the  Judgment,  writ  of  res- 
titution was  Issued  and  the  lessor  was  re- 
stored to  tile  possession  of  the  premises 
leased.  The  investment  company  appealed, 
and  this  court  held  that  there  could  be  no 
recovery  for  taxes  paid  In  an  action  for  the 
unlawful  detention  of  real  property.  The 
cause  of  action  under  which  that  recovery 
was  had  being  separatdy  stated  In  the  com- 
plaint, and  the  findings  b^ng  complete  upon 
the  matter  of  the  rental  charges  due,  the 
Judgment  on  appeal  was  to  the  effect  only 
that  the  Judgment  of  the  lower  court  be  mod- 
ified by  striking  therefrom  the  amount  which 
the  superior  court  had  found  to  be  owing  to 
the  plaintiir  on  account  of  the  tax  charges. 
The  opinion  rradered  on  that  appeal  more 
fully  states  the  facts  of  the  case  than  we 
have  Included  In  the  foregoing  statnnent  See 
Chase  V.  Peters  et  al..  174  Paa  117.  Upon 
the  going  down  of  the  remittitur  In  that  case 
the  Investment  company,  within  five  days 
after  the  remittitur  had  been  received  In  the 
clerk's  office  of  the  county  of  San  Diego, 
made  application  to  the  superior  court  to  be 
restored  to  possession  of  the  real  pr<^erty 
upon  payment  of  the  amount  of  rent  which 
the  Judgment  of  the  court  had  fixed.  It  is 
from  the  order  denying  that  application  that 
this  appeal  is  taken. 

In  section  1174  of  the  Code  of  Civil  Proce- 
dure, which  refers  to  the  form  and  substance 
of  a  Judgment  in  an  unlawful  detainer  suit, 
it  is  provided: 

"When  the  proccediug  is  for  an  unlawful  de- 
tainer after  default  in  the  payment  of  rent. 
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and  the  lease  or  agreement  under  which  the  KDt 
is  payable  has  not  by  its  terms  expired,  exe- 
cution u[)oa  the  judgmmt  shall  not  be  Issued 
until  the  expiration  of  five  days  after  the  entry 
of  the  judgment,  within  vhlch  time  the  tenant, 
or  any  subtenant,  or  any  mor^gee  of  the 
term,  or  any  other  party  interested  In  its  con- 
tinuance, may  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  interest 
thereon,  and  tbe  amount  of  thft  damages  found 
by  the  Jury  or  the  court  for  the  unlawful  de- 
tainer, and  the  costs  of  the  proceedings,  and 
thereupon  tbe  juc^mest  shall  be  satisfied  and 
tbe  tenant  be  restored  to  hia  estate;  but  if 
payment  aa  here  provided  be  not  made  witUn 
tbe  five  days,  the  Judgment  may  be  enforced  for 
its  full  amount,  and  for  the  possession  of  the 
pranises.  In  all  other  cases  the  judgment  may 
be  enforced  Immediately.'* 

It  Is  the  contention  of  tbe  investm^t  com- 
pany on  this  appeal  that  the  five  days  men- 
tioned In  the  provision  quoted  did  not  com- 
mence to  run  as  against  it,  because  of  the 
appeal  taken,  until  after  remittitur  had  been 
returned.  Under  the  facts  of  the  case  as 
they  have  appeared,  we  think  that  the  invest- 
ment company  was  not  entitled  to  the  relief 
asked  and  that  Its  aK>lIcatlon  came  too  late. 
If  it  had  desired  to  retain  possei^ion  of  the 
premises,  it  should  have  made  tender  into 
court  of  the  amount  of  rent  found  due,  as 
the  sectiod  provides,  within  the  five  days  aft- 
er the  Judgment  was  entered.  There  was  no 
order  of  reversal  made  as  to  that  judgment. 
In  fact,  we  have  noted  that  the  Investment 
company  did  not  dispute  the  amount  claimed 
by  the  lessor  on  account  of  rent.  The  case 
appears  to  us  to  be  in  all  respects  the  same 
as  though  the  Judgment  appealed  from  in 
the  former  suit  was  a  Judgment  for  rent  cm- 
ly,  and  that  that  Judgment  had  been  affirmed 
upon  appeaL  In  such  a  case  there  would 
seem  to  be  no  room  to  argue  that  the  default- 
ing tenant  was  given  a  continuing  right  to 
be  restored  to  possession  of  the  premises 
from  which  he  had  been  ousted,  all  during  the 
period  consumed  by  the  appeal  and  for  five 
days  after  remittitur  had  been  returned. 
This  was  clearly  not  the  Intent  of  the  Legis- 
lature; such  a  construction  of  the  statute 
would  work  a  hardship  against  a  lessor  seek- 
ing to  rid  himself  of  a  tenant  who  would  not 
pay  ills  rent,  for  it  would  compel  the  land- 
lord to  hold  the  property  in  readiness  to  be 
restored  during  the  whole  time  that  was  c<m- 
sumed  by  the  taking  of  the  ai^eal  and  until 
the  determination  thereof.  This,  to  our 
minds,  would  be  directly  contrary  to  the 
whole  design  of  the  special  remedy  provided 
against  defaulting  tenants  of  real  property. 

The  order  appealed  from  la  affirmed. 

We  concur:  CONHET,  P.  J.;  SHAW,  J. 
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McKENZIB  T.  NICHBLINI  et  aL 
(av.  2844.) 

(District  Conrt  of  Appeal,  Blrst  District,  Divi- 
Bion  1,  California.-  Sept  D,  1919.  Rehear- 
ing  Danied  b;  Supreme  Court  Mot.  3,  1919.) 

1.  BOUNDABIES  ®=»8— PBOPOBTXONAI.  UBTH- 
00  R|-ISTABU8HZHa  OOTXBIfHENT  COHBEBS 
KOT  CONTSOLUNa  ON  ffUTE  COUBT.  ' 

The  rule  aa  to  use  of  the  proportional  meth- 
od in  re-establishing  government  comers,  aa 
laid  down  by  the  Surveyor  General  of  the  Unit- 
ed States,  is  for  the  guidance  of  United  States 
deputy  surveyors  in  running  lines  fn  wliich  the 
govemment  is  interested,  and  cannot  control  a 
state  court  in  its  choice  of  means  for  establish- 
ing such  a  fact  as  the  point  where  the  govem- 
ment surveyor  originally  placed  a  section  or 
quarter  aectira  corner,  when  tba  questim  pn^ 
erly  arises  within  its  jurisdiction. 

2.  BOUNDABtES  ^=>S7(3)  —  Etidekcb  bklo- 
CATINQ  COBNBBS  OF  GOVKIUniEnT  BUBVET. 

In  ejectment  by  the  owner  of  the  south  half 
of  the  northwest  quarter  and  north  half  of  the 
southwest  quarter  of  a  section  against  claim- 
ants of  the  south  half  of  the  southwest  quarter, 
who  had  taken  possession,  by  virtue  of  their 
daim,  of  land  which  according  to  plaintifC  con- 
stituted part  of  the  north  halt  of  the  quarter, 
evidence  Mi  to  hav«  justified  the. court  in  lo- 
cating quarter  comers  on  the  west  and  south 
sides  of  the  section  as  it  did  without  resorting 
to  proportioaal  method  to  re-establish  govem- 
ment comers. 

Appeal  from  Superior  Court,  Napa  Coanty ; 
Henry  C.  Gesford,  Judge. 

Action  by  Roderick  McKenzIe  against  A. 
Mldielinl  and  others.  l!*rom  Judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

Percy  S.  King,  of  Napa,  and  Cbas.  L.  Mo- 
Snemey  and  Leo  J.  McEnerney,  both  of  San 
Francisco,  for  appellants. 

John  T.  York,  of  Napa,  for  respondent 

RICHARDS,  J.  The  plaintiff,  being  the 
owner  of  the  south  lialf  of  the  northwest 
quarter  and  the  north  half  of  the  southwest 
quarter  of  section  24,  township  8  north, 
range  4  west,  Mt.  Diablo  base  and  meridian, 
brought  an  action  in  ejectment  against  the 
defendants,  who  claimed  ownership  of  the 
south  Iialf  of  the  last-named  quarter  sec- 
tion, but  who  had  entered  Into  possession  of 
land  by  virtue  of  such  claim  which,  according 
to  the  plaintiff,  constituted  part  of  the  north 
half  of  said  southwest  quarter. 

The  court,  after  a  lengthy  trial,  in  whidi 
much  evidence  was  taken  of  surveyors  and 
others  as  to  monuments,  witness  trees,  cours- 
es, distances,  and  topography,  found  in  favor 
of  the  plaintiff,  and  gave  Judgment  according- 
ly'. The  defeudnnts  appeal;  their  main  con- 
tention being  that  the  ^ding  of  the  court  as 
to  the  location  of  the  plaintiff's  land  upon 
which  its  Judgment  Is  based  is  wholly  un- 
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supported  by  the  erideDCe  and  Is  contrary 

thereto. 

The  deciding  factor  In  the  case,  as  admit- 
ted by  the  appellants,  is  the  location  of  the 
line  dlTldtng  the  north  and  south  halves  of 
the  southwest  quarter  of  section  24  above 
referred  to.  According  to  the  contention  of 
the  appellants,  the  true  method  for  locating 
this  line  Is  first  to  find  the  legal  center  of 
the  section — a  point  as  they  remark,  which 
is  not  set  by  the  government  surveyor,  but 
which  is  found  by  running  a  straight  line 
from  the  quarter  section  comer  on  the  north 
boundary  of  the  section  to  the  quarter  sec- 
tion corner  on  the  south  line  thereof,  and 
then  by  intersecting  this  line  by  one  drawn 
from  the  quarter  section  comer  on  the  west 
side  of  the  section  to  the  opposite  quarter  sec- 
tion comer  on  the  east  the  point  of  Intersec* 
tion  of  these  two  lines  being  the  legal  center  of 
the  section.  Having  thus  obtained  the  Interior  ■ 
boundaries  of  the  four  quarters  of  the  section, 
the  north  and  south  halves  of  the  southwest 
quarter  will  be  found  by  similarly  Intersecting 
ttuit  quarter  section  by  an  east  and  west  line 
equidistant  from  its  north  and  south  bounda- 
ries, to  do  which  It  is,  of  course,  necessary  to 
know  in  addition  to  the  points  already  ob- 
tained the  quarter  corner  on  the  south  bound- 
ary of  the  section  (identical  with  the  south- 
east corner  of  the  southwest  quarter)  and 
the  southwest  corner  of  the  section  (Identical 
with  the  same  comer  of  the  quarter  section). 
It  Is  the  appellants'  ccmtentlon  that  the  evi- 
dence offered  by  the  plaintiff  shows  that  the 
lines  were  not  mn  in  this  manner,  from 
which  they  ai^e  that  the  court's  finding  as  - 
to  the  location  of  the  line  In  dispute  la  not 
supirorted  by  the  evidence. 

It  will  be  observed,  however,  that,  given  a 
section  of  land  80  chains  square,  the  south- 
west quarter  thereof  will  be  bounded  by  four 
straight  lines,  each  40  chains  In  length,  one 
running  from  the  southwest  corner  to  the 
west  quarter  comer  of  the  section ;  a  second 
mnning  from  the  said  southwest  comer  to 
the  south  quarter  comer;  a  third  running  from 
the  west  quarter  corner  easteily  and  parallel 
to  the  last-mentioned  line ;  and  the  fourth  run- 
ning from  the  quarter  comer  on  the  south 
northerly  and  paralleling  the  first-mentioned 
line.  The  north  and  south  halves  of  this 
quarter  section  will  be  found  by  running  a 
line  from  a  point  20  chains  north  of  the 
southwest  corner  to  a  point  20  chains  north 
of  the  southeast  corner  thereof.  And  since 
the  dispute  between  the  parties  to  this  ap- 
peal is  only  as  to  the  location  of  the  line  be- 
tween the  north  and  south  halves  of  the 
quarter  section  Involved  in  Its  relation  to 
north  and  south,  the  degree  of  extension  east- 
erly or  westerly  of  this  line  becomes  immate- 
rial; for  no  right  of  appellants  to  land  to  the 
or  west  of  this  quarter  section  is  in  question, 
and  the  Judgment  of  the  court  has  not  eject- 
ed them  from  any  land  so  located. 
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Taming  now  to  the  erldence  upon  which 
the  coort  based  Its  flnding  as  to  the  relative 
location  of  the  north  and  south  halves  of  this 
Quarter  section,  there  Is  testimony  In  the 
record  that  the  entire  section  is  approximate- 
ly 80  dialns  from  north  to  south;  that  the 
plaintiff's  surveyor,  for  the  purpose  of  locat- 
ing the  plaintiff's  land,  started  at  the  south- 
west corner  of  the  section,  which  corner  he 
had  known  as  the  established  government 
corner  for  many  years;  from  that  point  he 
ran  north  20  chains,  and  there  located  the 
westerly  end  of  the  line  dividing  said  south- 
west quarter  Into  north  and  south  halves; 
from  there  he  ran  40  chains  north,  and  there 
located  the  westerly  end  of  the  line  dividing 
the  northwest  quarter  of  the  section  into 
north  and  south  halves;  to  ascertain  the  pre- 
cise direction  In  which  he  should  run  tbe 
north  and  south  boundaries  of  plaintiff's 
land  (haTlng  ascertained  that  there  were  no 
established  government  comers  on  the  east 
side  of  the  section  now  to  be  found),  he  meas- 
ured the  whole  township  line  from  south  to 
north  between  townships  3  and  4,  the  eastern 
bonndair  of  section  24  being  part  of  this  line, 
and,  finding  It  7  chains  short  of  the  correct 
distance,  he  prorated  the  deficiency  between 
tbe  six  sections  on  the  east  side  of  the  town- 
ship, whlcii  gave  him  as  the  direction  In 
which  the  north  and  south  boundaries  of  sec- 
tion 24  should  be  run  a  course  north  83  de- 
grees east.  He  accordingly  ran  two  such 
lines  40  chains  in  length  for  the  north  and 
south  boundaries  of  plalntlfTs  land,  and  join- 
ed tbe  eastern  extremities  of  these  lines 
by  a  line  parallel  to  the  western  boundary 
already  described.  This  direction  of  north 
83  degrees  east,  however,  was  not  accepted  by 
the  court  as  cotrectly  locating  the  plaintiff's 
land.  The  government  field  notes  of  certain 
Hues  of  the  section  in  question  were  in  evi- 
dence, among  them  the  south  boundary  there- 
of, which  was  a  line  run  due  east  from  the 
southwest  corner  of  the  section;  and  from 
testimony  as  to  the  topography  of  the  land 
traversed  by  a  line  run  east  from  said  comer 
the  court  concluded  that  such  testimony  was 
sufficient  to  establish  as  the  tme  direction  of 
said  south  boundary  a  line  due  east  as  given 
in  said  field  notes,  and  In  Its  findings  adopted 
this  direction  for  the  north  and  south  tiound- 
arles  of  plaintiff's  land,  the  latter  of  which 
Is  tbe  dividing  line  l>etween  plaintiff  and 
defendants.  It  further  appears  ttiat  the 
northwest  corner  of  this  section  as  establish- 
ed by  the  govemm«it  could  not  be  found,  but 
that  a  Hue  drawn  from  the  corner  common  to 
sections  14,  15,  22,  and  23  (located  one  mile 
west  of  fsection  24)  to  a  point  on  the  east 
line  of  the  township  between  said  section  24 
and  section  19  in  the  adjoining  township,  lo- 
cated witJi  reference  to  Its  relation  to  a 
known  government  comer  further  east,  would 
pass  throtipli  or  very  close  to  a  point  80 
chains  north  of  the  southwest  corner  of 
section  24,  the  distance  called  for  by  the  field 


notes  for  the  northwest  corner  of  the  section. 
If  we  re^rd  the  north  boundary  at  the 
section  as  being  coincident  with  the  east- 
ern half  of  this  line  (and  It  is  the  only 
testimony  in  the  record  with  reference  to 
its  location),. a  line  drawn  from  the  qoarter 
corner  on  the  north  boandary  of  the  section 
to  the  corresponding  comer  on  the  south 
boundary  would  be, somewhat  loi^r  than 
80  chains.  If  this  excess  were  divided  be- 
tween the  four  equal  parts  of  this  line,  it 
would  place  the  eastern  extremity  of  the  line 
dividing  the  north  and  south  halves  of  the 
section  a  trlfie  to  the  north  of  where  the  court 
found  it  to  be ;  but  the  error  is  so  small  that 
we  think  it  is  a  case  for  the  application  of 
the  legal  maxim,  "The  law  disregards  tri- 
fles" (Civ.  Code,  I  3583),  and  not  of  sufficient 
magnitude  to  warrant  a  reversal  of  the  case. 

The  appellants*  contention  that  tbe  flnding 
of  the  trial  court  as  to  the  location  of  plain- 
tiff's land  is  not  supported  by  the  evldmoe  is 
also  based  upon  the  assertion  tliat  the  south- 
east, northeast,  and  southwest  comers,  as 
also  of  all  the  quarter  comers  of  section  24, 
are  lost  comers,  which  should  be  re-establish- 
ed by  the  proportional  method  In  order  to 
locate  the  line  In  dispute  In  this  action.  It  1.'^ 
not  necessary  to  agree  with  the  appellants 
that  the  re-establishment  of  all  of  these  lines 
is  necessary  in  order  to  correctly  locate  the 
line  in  dispute,  but  th^  contention  may  be 
considered  with  reference  to  those  corners 
which  the  trial  court  used  in  reaching  Its 
conclusion  and  which  it  found  by  methods 
other  than  that  urged  by  appellants,  viz,  the 
quarter  comers  on  the  west  and  south  sides 
of  the  section,  and  the  section's  legal  center 
point. 

[1  ]  It  may  first  be  said  that  we  think  the 
appellants'  contention  aa  to  .the  duty  of 
the  trial  court  to  resort  to  the  proportional 
method  In  re-establishing  government  comers 
is  entirely  too  broad.  The  mle  In  this  re- 
spect as  laid  down  by  the  Surveyor  tieneral 
of  the  Ignited  States  Is  for  the  guidance  of 
United  States  deputy  surveyors  in  running 
lines  In  which  the  government  is  Interested. 
It  cannot  control  a  state  court  in  Its  diolce 
of  means  for  establishing  a  fact,  to  wit,  the 
point  where  the  government  surveyor  orig- 
inally placed  a  section  or  qnarter  section 
comer,  when  that  question  properly  arises 
within  Its  jurisdiction.  But  this  rule  of  the 
General  Land  Office  is  itself  but  a  statement 
In  detail,  and  perhaps  on  extension  of  a  rule 
long  followed  by  the  courts  of  the  country 
generally.  In  Weaver  v.  Howatt,  161  Cal.  77, 
84,  118  Pac.  619,  522,  our  own  Supreme  Ck)urt 
has  Indicated  tbe  extent  to  which  it  will  fol- 
low the  rule.  It  la  thrae  said: 

"It  Is  not  the  province  of  the  court  to  deter- 
mine where  tbe  comer  should  have  l>een  fixed. 
This  is  not  an  action  to  vacate  the  government 
survey.  It  must  be  assumed  that  the  line  was 
measured  and  the  monuments  set.  Their  posi- 
tions, OB  set.  fix  the  rights  of  titte  partici^  re- 
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gardlen  of  Uw  Inaccuracy  of  the  measnTements 
and  the  errors  in  diatance  found  in  the  Geld 
notes.  The  trial  court  must  ascertain,  ai  near 
OS  may  be,  where  thia  monument  was  set  by 
the  government  surveyor.  If  the  exact  spot 
cannot  be  found,  it  must,  if  possible,  decide  from 
the  data  appearing  In  evidence  Its  approximate 
position,  and  tlie  proportional  method  is  to  be 
used  only  when  no  other  reasonable  method  Is 
possible,  and  it  most  be  so  ased  that  it  does  not 
contradict  or  conflict  with  the  official  data  that 
are  not  impeached,  and  which,  when  not  im- 
peached, confine  the  actual  position  within  cer- 
tain limits.  The  application  of  the  proportional 
method  must,  in  that  case,  be  also  confined  to 
the  same  limltg.** 

[2]  In  ttie  caw  at  bar  fbe  trial  court  was 
apparently  sattsfled  tbat  the  erldence  In  the 
case  aftoTded  the  means  of  locating  Uie  quar- 
ter corners  on  the  west  and  south  sides  of 
the  section  wlhont  resorting  to  the  propor- 
tl<mal  method;  and  a  comparison  of  the  gov- 
ernment field  notes  with  the  testimony  of 
witnesses  relaClye  to  the  topography  of  the 
country  traversed  by  the  governmoit  survey- 
or in  readilng  and  i^dng  these  points  does 
not  enable  us  to  say  tbat  it  was  not  Justified 
In  locating  these  conen  as  it  did  without 
resorting  to  the  method  daimed  by  the 
amKllants  to  be  OKnpulsory  under  the  elx^ 
cnmstances  here  presented. 

The  aKteUants  make  the  furUier  point  that 
the  eonrt  blled  to  find  upon  a  material  isaue, 
namely,  the  dalm  by  the  lOalntUE.  denied  by 
the  defendants,  of  ownership  of  land  In  the 
south  bait  of  the  southwest  qnarter  of  the 
same  sectlMi;  but;  as  the  court  granted  the 
plaintiff  no  rtfief  uoAer  this  claim,  and  the 
point  is  made  by  the  appellants  for  the  first 
time  in  their  closing  brief  filed  after  the  oral 
ai^ument  of  the  case,  we  do  not  feel  called 
upon  to  give  it  consideration. 

For  the  reasons  stated,  the  judgment  Is  af- 
firmed. 

We  concur:  WASTE^  P.  J.;  KERRIGAN,  J. 


BLAOKBUBN  v.  IIARPLB.    (Olv.  2288.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Sept.  8,  1919.) 

1.  HiOHWATS  «=»184(8)  —  Neolioence  of 

AUTOUOBILE  DBIVEB  A  QOESTIOM  OF  FACT. 
In  an  action  against  an  automobile  driver 
for  injuries  to  plaintiff  in  collision  between  their 
cars,  whether  defendant  -  driver  was  negligent 
held  a  question  of  fact  for  the  trial  court 

2.  BioHWATB  ^9188— Ih  adtouobile  col- 
lision SPEED  lAW  not  violated. 

The  driver  of  an  automobile  toward  a  road 
intersection,  who,  just  previons  to  collision,  had 
been  traveling  about  20  miles  an  hour,  but 
who,  on  observing  defuidant  200  feet  away, 


slowed  down  bis  machine  so  that  when  it  was 
struck  by  defendant's  it  was  traveling  about  8 
miles  an  hour,  did  not  violate  the  Motor  Vehicle 
Act  of  1813,  f  22,  Bobd.  (b). 

3.  HionwAYS  «s»183  —  Doctbznb  or  last 
cleab  chance  not  involved  in  avtouo- 

BILE  collision. 
The  doctrine  of  last  clear  chance  held  ap* 
plicable  to  neither  party,  ^iotiff  nor  flefendant, 
involved  la  a  collision  between  their  automobiles 
at  road  Intersection. 

Aiq>eal  from  Superior  Court,  Los  Angeles 
County ;  Lewis  B.  Works,  Judge. 

Actl(m  by  Oliver  V.  Blackburn  against  R. 
S.  Marple.  From  Jadgmmt  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Tanner,  Odeil  &  Taft,  of  Los  Angeles,  for 

appellant 

Porter  G.  Blackbnm,  of  hoa  Angeles,  for 

respondent. 

JAMES,  J.  Plaintiff  was  awarded  judg- 
ment for  the  sum  of  f360  against  this  ap- 
pellant on  account  of  damages  alleged  to 
have  been  suffered  through  the  n^cUgent  acts 
of  the  defendant  R.  S.  Marjde.  The  particu- 
lar act  of  negllgmce  allied  was  that  said 
defoidant  so  operated  an  automobile  driven 
by  him  as  to  cause  It  to  (»nide  with  an  auto- 
mobile which  was  then  being  operated  by  the 
plaintiff.  The  ajveal  Is  taken  from  the  judg- , 
ment 

The  particular  facts  upon  which  the  judg- 
ment was  entered  are  quite  fully  embraced 
In  the  findings  of  the  trial  Judge,  the  most 

material  portions  of  which  we  quote: 

"Tbat  on  the  14th  day  of  July,  1816.  at  or 
about  the  hour  of  6:30  p.  m.,  while  it  was  still 
light,  the  plaintitE  was  driving  a  Ford  automo- 
bile along  a  public  highway  Imown  as  the  state 
highway,  leading  from  the  town  of  Whittier  to 
the  town  of  Fullerton,  in  an  easterly  direction, 
aboat  1  mile  east  of  the  county  line  of  Los  An- 
geles and  Orange  counties.  That  the  plaintiff 
was  driving  his  Ford  ear  at  a  speed  of  20  miles 
per  hour.  That  the  plaintiff  was  seated  in  the 
front  seat  of  his  car  with  a  small  child  on  his 
tight  side,  and  that  his  wife  and  two  small  chll* 
dren  were  seated  in  the  rear  sent.  That  the 
state  highway  runs  in  an  easterly  and  westerly 
direction  at  the  above-mentioned  place,  and  that 
there  is  an  Intersecting  highway  that  enters  the 
snid  state  highway  from  the  south,  known  aa  the 
La  Habra  road,  and  that  the  said  La  Habra 
road  intersects  the  said  state  highway  by  two 
long,  sweeping  curves,  one  cvrve  turning  into 
tlie  said  state  highway  to  the  left  and  one  curve 
turning  into  the  said  state  highway  to  the  right 
as  the  said  La  Ilabra  road  approaches  the  in- 
tersection with  the  said  state  highway.  That 
the  said  La  Habra  road  does  not  cross  the  said 
state  highway.  That  in  the  center  of  the  two 
sweeping  curves  and  at  the  junction  with  said 
state  higliway  there  is  a  triongular  piece  of 
ground,  which  is  not  paved  but  subject  to  trav- 
el, being  oiled  and  rolled.   That  the  said  state 
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highway  and  the  laid  La  Habre  road  are  about 
00  feet  wide,  with  a  paved  portion  io  the  center 
ot  18  feet,  and  that  said  highways  are  used  by 
the  public  (or  traveL  That  there  is  a  row  of 
electric  light  poles  on  the  south  aide  of  the  said 
state  highway  near  the  property  line,  and  a  row 
of  orange  trees  about  4  feet  south  of  the  south 
property  line.  That  the  plaintiS,  who  ^aa  driv- 
ing his  Ford  car,  on  approaching  the  said  inter- 
secttoD  of  the  two  highways,  saw  an  Overland 
car,  driven  by  the  defendant,  approaching  the 
said  state  highway  by  the  long  sweeping  curve 
that  branches  from  the  said  La  Habra  to  the 
left  as  the  said  state  highway  is  approached 
from  the  south.  That  the  plaintiff  saw  the  ap- 
proaching Overland  touring  car  tornlng  into 
the  said  state  highway,  and  immediately  turned 
to  his  right,  and  slowed  hia  Ford  car  down  to 
8  miles  per  hour.  That  the  defendant  also 
slowed  his  car  down,  but  after  he  had  arrived  at 
about  the  center  of  the  said  state  highway,  and 
his  car  was  approaching  the  north  aide  of  said 
state  highway,  he  turned  his  car  abruptly  to  his 
left,  and  continually  turned  the  same  to  his  left, 
with  the  same  jKiinted  in.  a  sonthwesterly  direc- 
tion and  towards  the  south  side  of  the  said  state 
highway.  That  the  defendant  drove  his  car 
in  such  a  negligent  manner  that  the  same  was 
pointed  and  directed  toward  the  side  of  the 
plaintiff's  machine  near  its  front.  That  the 
plaintiff  kept  turning  his  machine  to  his  right 
and  to  the  south  of  the  said  state  highway, 
whereupon  he  was  forced  to  turn  off  the  said 
state  highway  into  an  orange  orchard,  within 
about  2  feet  of  an  dectric  light  pole,  and  under 
the  branches  of  an  orange  tree,  and  the  plidn- 
tifPs  machine  was  struck  by  the  front  aid  ot 
the  defendant's  machine  on  the  left  side  and  near 
Its  front." 

[!]  Appellant's  contentions  may  be  briefly 
stated  under  two  heads:  (1)  That  under  the 
evidence  the  court  was  not  Justified  In  mak- 
ing findings  against  appellant;  (2)  that,  con- 
ceding that  the  evidence  showed  negligence 
upon  the  part  of  appellant,  the  evidence  also 
showed  contributory  negligence  upon  the  part 
of  the  plaintiff.  There  was  a  conflict  in  the 
evidence  concerning  the  manner  In  whldi  the 
accident  occurred;  hence  as  to  findings  made 
under  such  evidence  the  conclusions  of  the 
trial  }udge  must  be  here  treated  as  final. 
Appellant  has  argued  that  under  all  of  the 
evidence  It  must  be  concluded  that  it  was 
Impossible  that  the  accident  could  have  hap- 
pened In  the  manner  described  by  the  plaintiff. 
After  carefully  examlulug  the  printed  tran- 
script of  the  testimony  heiird,  we  cannot  agree 
with  this  contention.  Plaintiff  testified  that 
he  was  trareHng  easterly  along  a  straight 
road,  and  that  200  feet  away  from  where  the 
intersecting  road  upon  which  the  defendant 
was  traveling  emerged  he  observed  the  de- 
fendant, and  immediately  slowed  down  his 
machine,  he  then  being  upon  the  extreme 
right  of  the  highway,  and  that  the  defend- 
ant, instead  of  keeping  to  the  right  and 
making  the  turn  along  the  curve  of  the  In- 
tersecting road,  turned  toward  the  left;  that 
the  plaintiff  guided  his  machine  off  from  th% 
highvray  into  tba  soft  dirt  on  the  rigbt-hand  ; 
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side  thereof,  and  that  the  def^danf s  car  col- 
lided with  him.  The  point  of  collision  was 
not  within  any  part  of  the  intersecting  high- 
ways, bnt  was  about  opposite  the  most  west- 
erly i>olnt  of  the  Intersecting  curve.  A 
physician,  who  was  traveling  in  an  automo- 
bile immediately  behind  the  plaintiff,  testi- 
fied that  the  plaintiff  was  on  the  right  side 
of  the  road  and  that  he  (the  witness)  saw  the 
automobile  of  the  defendant  emerge  from  tbe 
road  intersecting  at  the  right,  and  that  tbe 
defendant's  vehicle  passed  across  the  front 
of  the  plaintiff's  machine,  and  ap[>eared  in 
view  at  the  left  thereof,  and  that  the  col- 
lision occurred  immediately  thereafter. 
There  was  testimony  of  several  witnesses 
that  tbe  appellant  stated  inunedlately  after 
the  aoctdoit  ttiat  he  bad  become  cfmfosed. 
and  had  ttaongbt  that  the  ^Intlff  Intended 
to  travel  directly  eastward,  and  tbat  he  (ap- 
peUant)  tamed  t<f  the  left  to  allow  the  ma- 
chine of  the  plaintiff  to  go  on  at  bis  right. 
On  tbe  evidence  the  case  vraa  peculiarly  one 
wbldi  called  for  the  Judgment  of  tbe  trial 
court  upon  tbe  qneetton  as  to  tbe  negligent 
act  of  appellant,  and  we  find  nothing  at  all 
anieartng  in  the  tianaralpt  of  die  evidence 
which  would  Justify  ua  In  the  conclusion  that 
the  findings  of  tbe  trial  judge  are  In  any 
way  unsupported  by  the  evldrace. 

[2,  S]  The  findings  <^  tbe  trial  court  fur- 
ther negative  the  claim  of  a^ieUant  that  the 
plaintiff  had  been  guilty  of  contributory 
negligence  proximately  cau^g  or  «mtrlbut- 
Ing  to  cause  the  accid»it  Anwllant  dtee 
us  to  a  provision  of  the  motor  vehicle  law, 
found  in  the  Statutes  of  1913,  at  page  649, 
which  requires  that  tbe  operator  of  a  motor 
vehicle,  where  the  view  Is  obstructed,  upon 
ai^roeching  an  Intersecting  way  must  not 
travel  at  a  greater  rate  of  speed  than  10 
miles  an  hour.  Just  previous  to  the  accident 
plaintiff  had  been  traveling  at  the  rate  of 
about  20  miles  per  hour.  The  evidence  show- 
ed that  his  machine  was  under  control,  and 
he  himself  testified  that  upon  observing  the 
appellant  200  feet  away,  emeiglng  from  the 
intersecting  road,  he  slowed  down  his  ma- 
chine and  kept  to  the  right.  VrTien  he  was 
struck  by  appellant's  automobile  hia  ma- 
chine was  traveling  about  8  miles  per  hour. 
At  that  point,  as  we  have  before  noted,  he 
had  not  entered  upon  the  intersecting  way. 
The  intent  of  tbe  law,  as  we  view  it,  in  re- 
stricting the  speed  at  which  a  motor  vehicle 
may  travel  at  such  a  point,  is  that  it  shpll 
be  brought  to  the  speed  Indicated  by  the  time 
It  shall  reach  the  intersecting  way  in  order 
that  it  may  be  fully  under  control  of  the 
operator.  It  cannot  be  said  under  the  evi- 
dence it  was  established  that  the  plaintiff 
violated  the  provision  of  the  statute  cited. 
Tbe  case  of  Cook  v.  MUler,  175  Cal.  497,  166 
Pac.  316,  cited  on  behalf  of  appellant,  was 
not  the  same  in  its  facts  as  tbe  case  here 
presented.    Ndliher  waa  tboe  anytbiog  In 
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the  forts  under  the  erldence  which  would 
make  the  doctrine  of  the  last  dear  diance 
applicable  to  either  party. 
The  Judgment  appealed  from  Is  affirmed. 

We  concar:    OONREY,  P.  J.;  SHAW,  J. 


BLACKBURN  t.  UARPLE.    <GiT.  298S.) 

(DiBtrict  Court  of  Appeal,  First  District.  Dl- 
visioD  1,  California.   SepL  3.  1919.) 

1.  HiQHWATs  «»184(2)  —  Evidence  show- 
ina  HEOUGEncE  in  opebatiok  ot  automo- 
bile. 

In  an  action  against  an  automobile  driver 
for  injuries  to  a  woman  when  her  husband's  car 
collided  with  defendant's,  evidence  held  to  sus- 
tain finding  that  defendant  driver  was  n^Uffent 
in  the  operation  of  his  car. 

2.  UlOHWATS  ^>184{3)— QtJESTtON  OT  FACT 
AS  TO  WHEN  ATTTOUOBILE  DBIVBB  BUOCLD 
BEDUCE  SPEED  AT  INTERSECTION. 

The  question  as  to  what  distance  away  from 
an  intersecting  road  with  an  obstructed  view 
a  driver  on  the  highway,  going  at  a  rate  other- 
wise legal,  shonJd  reduce  his  speed  to  10  miles 
an  hour,  under  the  Motor  Vehicle  Act  (rf  1913, 
I  22,  Bubd.  (b),  is  a  question  of  fact,  in  each  par- 
ticular case,  to  be  determined  in  view  d  the  par- 
ticular drcumstabces. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  B.  Works,  Judge. 

ActtoD  by  Fredericks  L.  Blsckbum  against 
R.  8.  Marple.   From  judgment  for  plalntUT, 

defendant  ap[>eal8.  Affirmed. 

Porter  C.  Blackburn,  of  Los  Angeles,  for 
appellant. 

Tanner,  Odell  &  Taft,  of  Los  Angelea,  for 
respondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintiflC  In  an  ac- 
tion for  damages  for  personal  injuries  suf- 
fered by  the  plaintiff  as  the  result  of  a  col- 
lision between  two  automobiles. 

The  facts  of  the  case,  as  summarized  from 
the  findings  of  the  trial  court,  are  as  follows: 
On  July  14,  1915,  at  about  the  hour  of  6:80 
p.  m.,  the  plaintiff  was  riding  In  a  Ford 
automobile,  being  driven  by  her  husband 
along  the  state  highway  leading  from  Whlt- 
tier  to  FuUerton,  going  in  an  easterly  direc- 
tion at  a  speed  not  in  excess  of  20  miles 
per  hour,  and  was  approaching  the  point 
upon  said  highway  where  a  public  road 
known  as  the  La  Habre  road  enters  It  from 
the  south.  The  state  highway  and  the  La 
Habre  road  are  each  about  60  feet  wide  at 
this  point,  each'  having  a  paved  center  of 
about  18  feet  in  width.  At  the  point  of  en- 
trance ot  the  La  Habre  road  the  latter  makes 
two  long  curves,  one  turning  into  the  high- 


way to  the  left  going  west,  and  the  other 
turning  into  the  highway  to  the  ri^t  gotna 
east,  and  the  triangle  at  the  point  of  en- 
trance caused  by  their  separation  being  nn- 
paved,  but  oiled  and  subject  to  travel.  The 
private  pr(^rty  on  each  side  of  the  La  Habre 
road  at  Its  said  point  of  emergence  into  the 
highway  is  well  grown  up  In  orange  trees 
standing  within  4  feet  of  the  property  line, 
and  forming  quite  an  obstruction  to  the  vi- 
sion either  oi  the  highway  or  of  the  road 
by  persons  approachlpg  the  point  of  contact 
upon  either  thoroughfare.  There  were  also 
some  electric  light  poles  at  said  point  further 
obstructing  this  line  of  vision.  As  the  plaln- 
tllTs  husband,  driving  the  car  In  which  she 
was  seated,  approaclied  the  said  point  of 
emergence  of  the  La  Habre  road,  and  was, 
as  la  variously  stated,  at  from  160  to  200 
feet  west  of  said  point,  he  observed  an 
Overland  car,  operated  by  the  defendant, 
turning  Into  the  state  highway  on  the  west- 
erly curve  6t  the  La  Habre  road,  and  Im- 
mediately tamed  his  Ford  car  to  the  right 
of  tiie  center  of  the  bighway  going  east,  and 
slowed  down  his  speed  to  8  miles  an  hour. 
The  defendant  proceeded  on  said  curve 
until  he  had  arrived  at  about  the  center  of 
the  state  hlg^viray  when,  instead  of  proceed- 
ing on  the  course  which  would  have  taken  his 
machine  to  the  right  of  the  center  of  said 
highway  going  west,  he  suddenly  turned  his 
car  to  the  left,  and  without  slowing  down 
proceeded  to  turn  directly  across  the  course 
of  the  car  In  whl<^  the  plaintiff  was  riding. 
The  plaintiff's  husband,  seeing  this  action, 
turned  his  car  further  and  further  to  the 
right  until  he  was  forced  off  of  the  paved 
portion  of  the  bighway  and  onto  the  dirt 
strip  along  It  and  Into  the  edge  ot  the  ad- 
jacent orange  orchard,  where  his  car  was 
struck  by  the  defendant's  car,  and  badly 
damaged,  and  the  plaintiff  was  severely  In- 
jured by  the  Impact. 

The  trial  court,  the  cause  having  been 
tried  without  a  Jury,  found  from  the  fore- 
going facts  that  the  defendant  was  guilty 
of  negligence' In  the  operation  of  his  car,  and 
that  the  claim  of  the  defendant  that  the 
plaintiff's  husband  was  guilty  of  contribu- 
tory negligence  could  not  be  sustained,  and 
accordingly  rendered  judgment  in  the  plain- 
tiff's favor  for  the  sum  of  $1,000  damages, 
from  which  the  defendant  prosecutes  this  ap- 
peal. 

[1,2]  From  our  examination  of  the  testi- 
mony and  particularly  of  the  eshlblts  before 
us  we  are  entirely  satisfied  that  the  findings 
of  the  trial  court,  of  which  the  foregoing  is 
a  brief  summary,  are  abundantly  supported 
by  the  evidence  in  the  case,  and  that  In  point 
of  fact  the  real  cause  of  the  collision  was  that, 
given  by  the  defendant  himself  to  the  plaln- 
tllTs  husband  and  also  to  several  bystanders 
Immediately  after  the  accident  that,  "He  got 
rattled  and  lost  control  of  the  machine." 
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The  onl7  contention  ot  tbe  defendant  which 
sares  hlni  from  the  penalty  which  would 
othern-lse  be  Justly  Imposed  for  taking  a 
frivolous  appeal  Is  his  contention  that  tbe 
plalntifT's  hnsband  was  gnllty  of  contributory 
negligence  as  a  matter  of  law  for  a  viola- 
tion on  his  part  of  the  provisions  of  sdb- 
division  (B)  of  section  22,  p.  649,  of  the  Motor 
Vehicle  Act  of  1013,  In  force  at  the  time  of 
said  accident,  which  required  that  persons 
operating  motor  vehicles  on  tbe  public  high- 
ways of  this  state  ^oald  operate  or  drive 
their  cars  at  no  greater  speed  that  1  mile 
in  six  minutes,  "where  tbe  operator's  *  *  * 
view  of  the  road  traffic  Is  obstructed  upon 
approaching  an  Intersecting  way."  l^ls  point 
made  on  behalf  of  the  appellant  is  also  de- 
void of  merit  for  two  reasons:  First,  tbe 
question  as  to  the  distance  away  from  an 
intersecting  road  with  an  obstructed  view 
when  a  driver  upon  the  highway,  going  at 
an  otherwise  legal  rate  of  speed,  should  re- 
duce his  speed  to  10  miles  an  boor  under 
the  said  provisions  of  said  act  Is  necessarily 
a  question  of  fact,  In  each  individual  case 
to  be  determined  by  tbe  trial  court  according 
to  such  particular  circumstances,  as  the  kind 
of  car  the  operator  is  driving,  the  speed  at 
which  he  was  previously  going,  tbe  brake 
control  of  the  car,  the  nature  of  tbe  ob- 
struction to  his  view  of  the  Intersecting  road, 
etc. ;  and  the  point  is  without  merit  for  the 
second  reason,  which  Is  that,  according  to 
the  evidence  In  the  case,  which  fully  sustains 
the  Bnding  of  tbe  court,  tbe  plaintiff's  hns- 
baud  was  from  l&O  to  200  feet  west  of  the 
point  of  emergence  of  tbe  La  Habre  road, 
going  at  a  rate  of  speed  not  ia  exc^  of  20 
miles  an  hour,  when  be  first  discovered  tbe 
defendant's  car  coming  into  the  highway,  and 
that  be  immediately  reduced  his  speed  to  8 
miles  an  hour,  and  took  a  position  on  the 
highway  which  would  have  led  to  an  entire 
avoidance  of  tbe  accident  if  the  defendant 
bad  not,  to  empU^  his  own  language,  "got 
rattled  and  lost  control  of  bis  car,"  with  the 
Tcsnlt  that  he  crossed  over  unexpectedly  to 
the  wrong  side  of  the  highway,  and  there  ran 
the  plaintifTs  conveyance  down  in  q;>Ite  of 
the  driver's  utmost  effort  to  avoid  a  collision. 
Judgment  affirmed. 

We  concur:  WASTB.  P.  J.;  BARDIN, 
Judge  pro  tern. 


PEOPIiE  V.  WAGNER.   (Gr.  853.) 

(District  Court  of  Appeal,  First  District,  INvi- 
aion  2,  GaUfomia.  Sept  8,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Nov.  6,  1919.) 

1.  BuBQLABT  <S»4&— Intent  of  entbt  jubt 

QUBSnOH. 

In  a  prosecution  for  burglary,  the  Question 
with  what  Intent  defendant  entered  the  prem- 
ises of  another  Md  for  the  jury. 


2.  BOSOUBT  «=s>41(3)— BVXDBHCB  BUnXCIXHT 

TO  SUBIAin  CONVICTION. 

In  a  prosecution  for  bu^aty,  oridcnoe  hM 
sufficient  to  sustain  the  ccmviction. 

3.  Cbiminal  law  ^s>1169(3)— CoNTioTXOii  on 
coNnjcnna  kvidencb  subtainkd. 

On  appeal  from  a  conviction  of  burglary, 
conflicts  in  the  evldOKie  most  b«  resolved  against 
defendant 

Appeal  from  Superior  Cknirt^  City  and 
Connty  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

George  Wagner  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

Ralph  Stflrke,  of  Son  Francisco,  for  appel- 
lant 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rioi^ 
dan,  Deputy  Atty.  Oea^  tm  the  People. 

BRITTAIN,  J.  Tbe  appellant  was  convict- 
ed on  an  information  charging  burglary  by 
entering  tbe  "house,  room,  apartment  tene- 
ment, shop,  warehouse,  store,  and  building" 
of  Mlcba^  Logue,  in  San  FrsDclsco.  The  on- 
ly question  Is  regarding  tbe  sufficiency  of  the 
evidence  to  show  burglarious  intent. 

[1-3]  Logue,  the  complaining  witness,  oper- 
ated a  salomi.  Back  of  the  saloon  ran  a 
passagewajT.  on  which  <q;ieiied  tbe  living  a- 
partments  be  occupied  with  hla  wife;  From 
the  passageway  also  opeoiaA  e  washroom, 
from  which  there  was  a  door  to  an  alleyway. 
Evidently  there  was  another  door  leading 
either  from  the  passageway  or  tbe  washroom 
to  an  Indosed  yard. .  Sbortiy  before  10  i^clock 
on  the  night  tai  question  the  ai^iellant,  a 
stranger,  entered  the  saloon  and  was  served 
with  liquor.  About  10  o'clock  the  salocm  was 
closed  by  Logue.  He  went  to  bis  living  apart- 
ments across  the  hall,  and,  afta  closing  the 
door  from  the  passageway  to  the  living  apart- 
moits,  he  retired  with  hla  wife.  Tbe  door 
was  fitted  witti  a  Yale  spring  lo(^  which,  the 
erldmce  showed,  autcHuatlcally  locked  the 
door  when  It  was  lightly  closed.  Logoe  tes- 
tified that  he  had  slammed  the  door.  Shortly 
before  midnight  Logne  was  awakened  by  his 
wife,  who  said  something  unusual  was  occur- 
ring In  the  corridor.  He  arose,  ^d  on  galas 
to  tbe  door  leading  to  the  passageway  found 
it  open,  and  saw  the  appellant  stan^ng  there. 
He  slammed  the  door,  and  he  testified  the  ap- 
pellimt  then  tried  to  shore  the  door  in,  and 
that  the  appellant  made  some  exclamatirai, 
which  Logue  described  as  a  "yell  of  dlssap- 
pointment"  Logue  immediately  went  into 
anotho-  room,  the  bade  one  of  the  living  a- 
partments,  and  saw  the  appellant  trying  to 
get  over  the  fence  from,  the  yard.  The  appel- 
lant then  ran  oat  of  the  all^way.  Logne 
telephoned  to  the  police  station,  and  after  a 
few  minutes  accompanied  an  officer  to  Daly 
City,  where  the  appellant  wu  arrested,  after 
having  been  Identified  by  Logn&   At  that 
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time  the  appellant  bad  w!ilteva«h  (m  tbe 
per  portkoi  of  Ua  clothing,  which  It  wa> 
claimed  was  from  the  foice  of  the  yard.  The 
vf&c^  testified  that  when  the  appellant  was 
arrested.  In  response  to  a  statement  <tf  the  of- 
fleer  that  Logue  dalmed  he  had  committed 
burglary  at  his  residence,  he  said,  "Ton  have 
the  right  man— I  am  the  man." 

On  b^alf  of  the  appellant  it  is  argued  that 
under  the  invsumption  of  Innocence  which  at- 
tends the  accused,  and  in  view  of  the  silence 
of  the  record  as  to  the  appellant  leaving  the 
aaloMi  after  he  was  served  with  drinks,  the 
state  failed  to  show  a  burglarious  intent  on 
the  part  of  the  appellant  It  Is  argued  tliat 
be  may  have  gone  Into  the  corridor  under  the 
influence  of  liquor,  and  on  coming  to  his  sens- 
es after  the  saloon  was  closed  he  was  simply 
trying  to  find  a  way  out  of  the  corridor.  The 
appellant  relies  on  the  rule  announced  in 
People  V.  Barry,  84  Gal.  4S4,  29  Paa  1026.  and 
People  T.  Brlttaln,  142  Cal.  10,  75  Pac.  314, 
100  Am.  St.  Rep.  95.  The  defendant  took  the 
stand  on  his  own  behalf  and  testified  that  on 
the  day  in  question  he  had  been  drinking. 

The  question  of  criminal  Intent  is  one  to  be 
determined  by  the  Jury  from  all  the  evidence. 
People  T.  Swalm,  80  Cal.  46,  22  Pac.  67,  13 
Am.  St.  Rep.  06 ;  People  v.  Noon,  1  Qal.  App. 
44,  81  Pac.  746.  The  evidence  that  the  locked 
door  of  the  living  apartments  was  opened; 
that  the  appellant  was  discovered  at  the  door, 
and  concerning  his  statement  to  the  arresting 
officer,  was  believed  by  the  jury  who  heard 
the  testimony.  It  was  sufficient  to  support 
the  verdict,  and  any  conflict  betweai  the  evi- 
dence of  the  appellant  and  that  produced  on 
behalf  of  the  state  on  appeal  must  be  resolved 
against  the  appellant.  People  v.  Emerson,  130 
Gal.  562,  62  Pac.  1069. 

The  judgment  la  affirmed. 

We  concur:  LANGDON,  P.  J.;  MOUBSB,  J. 


WEST  V.  BOARD  OF  EDUCATION  OP 
PASADENA  OITX  SCHOOL  DIST. 
et  aL   (GiT.  8101.) 

(District  Court  of  Appeal.  Second  Diatrict,  Di- 
vision 1,  California.   Sept  6,  1019.) 

1.  Schools  ano  school  dibtaicts  ^=980(1)— 
Offeb  and  aoceptancu  of  contkact  em- 

PLOTINO  school  BDPEBINTEHDENT. 
Where  the  resolution  of  the  board  of  educa- 
tion of  a  dty  appointiiig  a  superintendent  of 
schoolfl  was  saffident  in  form  to  express  con- 
tractual temUf  if  accepted,  and  the  employment 
»  oSanA  was  promptly  aoMpted,  a  binding 
contract  anwe  between  the  board  and  the  so- 
perintendoit  mileas  the  board's  action  was  un- 
authorized in  some  particular. 


2.  SOHOtAS  AHD  BOHOOX.  DXBTaiOTS  ^TO  — 

afponmcbivt  ukdeb  cttt  chakteb  ov  bu- 

pebintehdeut  of  bcbools. 
Under  Pasadena  Gity  Charter,  art  16  tat  to 
tha  department  of  education)  H  6,  7,  the  board 
of  education  was  anthoriaed  to  appoint  a  super- 
intendent of  sdioolB.  to  fix  his  salary,  and  to  lim- 
it Ids  term  of  office  to  the  four  years  spedfied  by 
PoL  Code.  S  1^93,  which  the  electors,  in  adopting 
tiw  charter,  and  the  Legislature,  in  ratilying  It 
intended  sboold  control  as  to  tbe  term  of  office. 

Pehtlra  for  writ  ■  of  mandate  by  John 
Franklin  West  against  the  Board  of  Educa- 
tion of  the  Pasadena  City  School  District 
the  Pasadena  City  High  School  District- of 
Los  Angeles  County,  and  George  W.  Wool- 
ley  and  others,  members  of  and  constituting 
the  Board  of  EducatlMi.  Peremptory  writ 
directed  to  be  Issued. 

WoodrufF  ft  Shoemaker,  ot  Los  Angelea,  for 
petitioner. 

James  H.  Elowardt  of  Pasadena,  tot  re- 

BpODdOltS. 

A.  J.  Hill.  On.  Ooonad,  cl  Loa  Angeles, 
amicus  cnrlse. 

JAMBS.  J.  Mandate  to  compel  respond- 
ents to  permit  petitioner  to  exercise  the  du- 
ties of  the  office  of  superintendent  of  schools 
of  the  Pasadena  dty  school  district  and  the 
Pasadena  dty  high'  school  district  and  to 
require  resiwndenta  to  draw  a  warrant  In 
petitioner's  favor  for  the  sum  of  $375  in  pay- 
ment of  his  salary  as  such  snperinttaidcnt 
for  the  month  of  July,  1919. 

On  the  24th  of  June,  1019.  the  board  of 
education  of  tbe  dty  of  Pasadena  held  a 
regular  meeting;  there  being  three  of  tbe 
five  members  constituting  the  board  present 
These  three  members  unanimously  adopted 
a  resolution  or  motion  for  tbe  employment 
of  petitioner  to  be  superintendent  of  schools 
for  the  dty  of  Pasadena  for  the  term  of  four 
years,  beginning  July  1,  1019,  at  a  salary  of 
$4,500  per  annum,  payable  monthly.  On 
July  2d  an  adjonmed  meeting  of  said  board 
was  regularly  held,  tbe  same  three  members 
being  present,  and  It  evidently  being  the  ap- 
prehension that  the  action  on  the  24tb  of 
June  was  not  expressed-  with  suffldent  for- 
mality In  the  resolution  then  adopted,  tbe 
board  adopted  the  following  fnrtber  reso- 
lution: 

"Besohred,  that  the  action  of  this  board  on 
Tneaday,  the  24th  day  June,  1919,  in  dedar- 
ing  that  tbe  contract  of  employment  then  ex- 
isting between  this  board  and  Dr.  Jeremiah 
M.  Rhodes  expired  by  its  terms  on  June  30, 
1919,  and  in  appointing  John  Franklin  West  of 
San  Ddego,  superintendent  of  the  dty  sc^ods  of 
the  Pasadena  dty  school  district  and  tbe  Pasa- 
dena dty  high  school  district  ^ot  a  tana  of 
fonr  years,  beglnnisg  tiie  1st  d^  of  July,  191^ 
and  ending  on  June  80,  1928,  be  and  the  some 
is  hereby  ratified  and  approved;  and 
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"B«  It  reaolTed,  further,  that  in  event  the 
lecality  of  the  action  of  this  board  taken  on 
the  24th  day  of  June,  1919,  in  fillins  the  office 
of  Buperlntendenc7  of  sebodb  tm  th«  ensuing 
term,  should  be  questioned  upon  anj  ground 
whatever,  then  this  board  will  and  does  here 
now  at  this  meeting  appoint  the  said  John 
Franklin  West  as  superintendent  of  the  Pasa- 
dena city  school  district  and  the  Pasadena  dty 
high  school  district,  for  the  term  of  four  years, 
commencing  on  the  1st  day  of  July,  1919,  and 
ending  on  the  30th  day  of  June,  1923,  at  a 
salary  of  four  thousand  five  hundred  dt^rs 
($4,500)  per  aimum,  payable  montUiy;  and 

"Be  it  further  resolved,  that  the  vice  presi- 
dent and  derk  of  this  board  be  and  they  are 
het'eby  empowered  and  directed  to  enter  into 
a  contract  of  employment  with  the  said  John 
Franklin  West  in  the  name  and  on  the  behalf 
of  this  board,  under  and  in  porsnanee  of  these 
resolntioDS.'' 

[1,  t]  Petitioner  bai^  beoi  notlfled  d 
OiB  action  taken  tbe  board  at  its  meet- 
ing on  the  date  flrat  mentioned,  under  date 
of  June  29, 1919,  dispatched  to  the  said  board 
a  Mesram  acc^>ting  tlK  employment  in  the 
words  following: 

"Accept  the  appointment  as  city  superintend- 
ent of  yonr  school,  on  terms  and  conditions 
stated  in  your  telegram." 

Tbe  <^Bce  of  auperlntendent  of  sdiools  had 
theretofore  been  filled  by  Jeremiah  M. 
Bhodes,  whose  term  (being  of  fDur  years' 
duratlfm)  expired  m  June  30,  1910.  On  July 
7,  1910,  the  Incoming  btnrd  of  education  or- 
ganized, an  election  having  changed  the  per- 
scmnel  only  as  to  one  member;  that  one  out- 
going member  being  one  of  those  who  had 
participated  In  the  electlxm  of  petitioner  as 
.  superintendent.  The  new  board,  voting 
three  to  two,  proceeded  to  adopt  a  resolution 
attempting  to  rescind  all  of  the  action  of 
the  preradlng  board  in  the  niatter  of  the 
employment  of  petitioner  as  superintendent 
of  schools.  The  petition  shows  that  petition- 
er has  been  in  attendance,  ready  and  offer- 
ing to  perform  the  duties  of  the  office  of 
superintendent  of  schools,  and  that  the  board 
of  education  has  refused  him  that  right  and 
refused  to  award  to  him  any  payment  for 
his  services  under  ,  the  aHeged  contract  of 
employment  That  the  meeting  of  the  out- 
going board  of  which  the  resolution  employ- 
ing petitioner  was  adopted  was  Tegular,  and 
that  the  number  attendiug  and  voting  thereat 
was  suffident,  is  not  questioned,  and  indeed 
could  not  be.  The  resolution  first  adopted 
was  BuflBcIent  in  form  to  express  contractual 
terras.  If  accepted  by  petitioner.  The  era- 
ployinent  as  offered  was  promptly  accepted, 
and  upon  acceptance  being  made  a  binding 
contract  arose,  unless  by  reason  of  the  law 
the  action  taken  was  in  some  parttcnlar  nn- 
authori7,ed. 

We  do  not  decide  that  the  action  taken 
before  the  expiration  of  the  term  of  the 
superintendent  attempted  to  be  retired  was 


[wematnre.  Even  though  it  be  conceded 
that  there  was  no  authority  in  the  board  to 
employ  petitioner  until  his  predecessor's 
term  bad  actually  expired,  it  does  appear 
Oiat  the  board,  by  the  resolution  adt^ted 
on  tbe  2d  of  July,  made  a  complete  and 
second  resolntlon  wholly  covering  the  same 
matter.  Petitioner,  as  has  bem  noted,  there- 
after appeared  and  tendered  his  services  and 
offered  to  fill  the  position,  so  that  It  matters 
not,  in  OQr  opinion,  whether  we  say  the  em- 
ployment was  made  under  the  resolution  of 
June  24th  or  that  of  July  2d.  The  main 
argument  of  counsel  is  directed  to  the  point 
as  to  whether  in  dtles  operating  under  free- 
holders' charters  the  general  laws  of  the 
state  are  applicable  and  govern  in  all  school 
matters;  or  whether  the  charter  provisions 
affecting  such  questions  govern  exduslvely. 
Tbe  fact  is  first  pointed  to  that  it  Is  pro- 
vided In  section  1793,  Political  Code,  that: 

"City  superinendents  of  pnblle  schocds,  elected 
by  dty'boards  of  education,  shall  be  elected  for 
a  term  of  four  years.  •  •  • 

Assuming  that  the  general  law  is  appli- 
cable, tills  express  provision  having  been 
Incorporated  in  the  Code  relative  to  the 
term  of  the  superintendent  of  schools,  pe- 
tltlmer  contends  that  the  board  had  the 
right  to  make  an  engagemoit  for  the  four 
years  specified.  Respondents  contend  that 
the  diarter  provisions  are  exclusively  appli- 
cable and  that  those  charter  provisions  do 
not  authorize  the  board  of  education  to  make 
employment  for  such  a  length  of  time  as  was 
attempted  to  be  done.  In  tills  connection  It 
is  urged  tliat  section  1584,  Political  Code 
(appropriate  action  having  been  taken  there- 
under), aids  in  defining  the  charter  provision 
as  being  exclusive.  It  is  shown  by  the 
agreed  statement  of  facts  that  such  action 
has  been  taken  as  is  mentioned  In  section 
1584.  That  section  provides  that  where 
there  has  been  an  appropriate  action  in  the 
direction  required: 

"Then  the  electors  of  such  sdiool  district 
shall  be  deemed  to  have  submitted  to  be  gov- 
erned in  all  matters  relating  to  the  management 
of  public  schools  within  such  sdiool  district  or 
high  school  district  as  fully  and  to  all  intents 
and  purposes  as  though  the  dectors  of  such 
school  district  or  high  school  district  liad  by 
thdr  votes  dected  to  be  governed  by  the  provi- 
sions of  such  charter." 

Tlie  section  in  .brief  provides  for  the 
question  to  be  submitted  to  tlie  electors  as 
to  whether  the  charter  provisions  shall  gov- 
ern, and  provides  that  where  the  electors 
have  participated  and  voted  at  any  sc1k>o1 
election  hdd  subsequent  to  the  adoption  of 
and  under  the  provisions  of  the  charter,  the 
same  effect  shall  follow  as  though  the  ques- 
tion had  been  specially  submitted  and  an 
aflBrmatlve  vote  mad&   Petitioner  ctnitends 
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that  If  tbe  section  last  mentioned  purports 
to  disassociate  all  general  statutes  from  con- 
nectioD  with  scbool  affairs  of  a  chartered 
city,  then  it  la  onconstltutlonal,  for  tbe  rea- 
son that  the  school  system  is  a  state  system, 
Qud  Dot  a  municipal  affair,  and  Is  controlled 
by  general  laws  unless  there  Is  an  ftbsence  of 
legislation  upon  the  subject — citing  Kennedy 
T.  MtUer,  97  Cal.  429.  32  Pac.  668.  Also, 
Matumey  v.  Board  of  Education,  12  CaL  App. 
293,  107  Pac.  584,  and  other  cases  which 
generally  define  the  sdiool  system  as  being 
a  state  matter  and  not  falling  wltbln  the 
class  of  "municipal  afTairs." 
.  The  difficulty  we  have  In  following  coun- 
sel tbroagh  the  rarlotis  idiases  of  this  ar^ 
gument  la  that  it  seems  to  Invite  unnecessary 
labor,  in  that  the  charter  proTlslons  of  the 
dty  of  Pasadena  relating  to  the  school  de- 
partment contain  nothing  by  which  it  may 
be  said  the  authority  of  the  board  of  edncn- 
tlon  to  empl(^  a  superintendent  for  a  fixed 
term  Is  prohibited.  We  find  upon  that  sub- 
ject, under  the  title  of  'department  of 
Education,"  article  16  of  the  charter,  the 
following  sections: 

"Sec  6.  Tbe  board  Of  education  may,  at  its 
discretion,  appoint  a  superintendent  of  schools, 
and  pr«Karibe  tbe  duties  anfl  fix  the  salary  of 
such  sniterintendeut. 

"See.  7.  In  all  matters  not  specifically  provid- 
ed for  In  this  charter  the  board  shall  be  gov 
emed  1^  the  proTisIons  of  the  general  law  rd- 
atiTe  to  such  matters." 

It  then  appears  that  no  attempt  is  made 
in  the  diarter  to  limit  the  term  of  tbe 
superintendent  of  schools  authorized  to  be 
elected  t>y  the  board  of  educatitm.  Acting 
under  the  autlunity  alone  of  the  charter  pro- 
vision, and  conceding  without  deciding  that 
It  has  exclusive  eflTect,  we  would  find  no  dif- 
ficulty at  all  in  sustaining  the  contract  made 
with  i>etitioner  for  four  years'  empl<^ment 
Bat  furthermore,  the  charter  being  silent 
as  to  the  term  for  which  the  superintendent 
should  be  ele^ed.  and  its  provltdons  only 
authorizing  the  board  of  education  "to  ap- 
point a  superintendent  of  sdjools,  and  pre- 
scribe the  duties  and  fix  tbe  salary  of  snch 
superintendent,"  it  follows  as  a  natural  and, 
we  think,  necessary  deduction  that  the  elec- 
tors in  adopting  the  charter,  and  the  Legis- 
lature in  ratifying  it,  Intended  that  the  du- 
ration  or  term  of  oOlce  of  tbe  superintendent 
of  schools  should  be  controlled  by  the  gener- 
al statute,  which  fixes  the  term  at  four  years. 
Looked  at  from  any  angle  that  the  argu- 
ment assumea,  we  think  that  the  contract 
of  petitioner  was  made  with  full  authority 
and  must  be  upheld. 

Peremptory  writ  is  ordered  to  be  Issued 
as  prayed  for;  peUtlMier  to  have  hla  costa 

We  concur:    CONKBT,  P.  J.;  SHAW,  J. 
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PEOPLD  T.  SABTORI.    (Cr.  862.) 

(District  Court  of  Appeal,  First  District,  Dl- 
virion  2,  California.   Sept.  17,  1919.) 

1.  RoBBEBT  4=924(1)— EviDxnoi  aun-icuiMT 
TO  susTAiir  ooKvionon. 

EvldMce  held  snflleient  to  sustain  a  con- 
viction of  robbery. 

2.  CanrmAX.  uw  ^3>u5^CoirapiBACT  mat 

BE  INFEBBED  SBOM  FACTS  PBOVED. 

In  a  criminal  case,  the  fact  that  a  con- 
spiracy existed  may  bo  inferred  from  facts 
proved,  although  there  is  direct  uncontradicted ' 
testimony  that  no  conspiracy  existed. 

3.  BOBBBBY  ®=>16— SUPFICISHCT  OF  EVIDENCE 
TO  SUSTAIN  CONVICTION. 

In  a  prosecution  for  robbery,  where  defend- 
ant was  charged  as  a  principal  on  the  theory 
that,  although  not  present  at  the  time  of  the 
robbery,  he  aided  and  abetted  in  Its  commis- 
sion, under  Pen.  Code,  S  971,  it  was  not  neces- 
sary that  a  detailed  plan  of  tbe  robbery  had 
been  arranged  among  tiie  different  parties 
charged  with  the  crime. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  U.  F.  UcOormlck,  Suiige. 

Blcbard  Sartori  waa  convicted  of  robbery 
and  appeals.  Affirmed. 

Frank  Curtin,  Short  &  Sutherland,  and 
Carl  E.  Lindsay,  all  of  Fresno,  for  appellant. 

U.  8.  Webb,  Atty.  Gen.,  John  H.  Rlordan, 
Deputy  Atty.  Gen.,  and  B.  L.  Chamberlain, 
of  Sacrament*^  for  tbe  People. 

NOUBSE,  J.  Defendant  was  charged,  to- 
gether with  his  codefendants  Sasselli  and 
Gntti,  with  the  crime  of  robbery  by  taking 
from  the  possession  of  one  Joe  Ponti  a  cer- 
tain sum  of  money  by  force  and  fear.  De- 
fendants Sasseill  and  Oatti  ^th  entered 
pleas  of  guilty.  Tbe  defendant  Sartori  stood 
trial,  was  convicted  by  the  Jury,  and  prose- 
cutes this  appeaL  The  sole  ground  for  re- 
versal urged  in  his  behalf  lis  that  tbe  evidence 
la  Insufficient  to  Justify  the  verdict  of  con- 
viction. 

The  undisputed  facts  are  that  this  de- 
fendant first  met  Ponti  in  a  saloon  In  Fresno 
one  ereoing  at  about  6:30  o'clock ;  that  Ponti 
had  Just  recently  arrived  from  Stockton ; 
that  the  two  had  several  drinks  together  at 
the  bar,  where  Ponti  displayed  considerable 
money;  that  tbe  other  two  defendants  were 
In  the  same  saloon  drinking  at  the  same  bar ; 
that  defendant  Sartori  left  Ponti  for  a  short 
time  and  went  out  to  tbe  sidewalk,  where 
he  met  Sasselli,  to  whom  he  said: 

He  "had  a  friend  inside,  from  Stockton;  he 
has  $80 ;  saw  him  buy  a  drink,  and  be  chang- 
ed a  $20  gold  piece." 

It  then  appears  that  after  more  drinks 
were  bad  Sartori  suggested  to  Ponti  that 
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they  go  out  and  have  some  tamalea.  As  they 
stepped  outside  at  the  mIooh,  be  urged  Pontl 
to  get  Into  Soaselll'B  antomoMle,  wbldi  was 
standing  near  by*  saying  be  would  follow  on 
his  bl(7cle.  Ponti,  Satselll,  and  Gatti  drove 
In  the  antomoblle,  and  Sartori  fMlowed 
tor  a  few  VlotSka  on  bis  blcyde.  SasselU, 
drlTing  the  ma^ine^  tnnud  Into  the  ooontry, 
and  wfaoi  several  miles  oat  ot  town  be  and 
Oattl  ffsdbiy  took  Pcmti's  money  tmm  him. 
put  him  oat  of  the  machine,  and  tuned  back 
to  town. 

On  tfaelr  way  back  Oatti  gave  Sasselli  «B0, 
tiling  him  be  had  taken  |76  from  Pontl  and 
that  f26,  half  of  that  given  to  talm.  was  for 
Sartori  and  half  for  bimaelf.  When  they 
readied  town,  Gattl  got  out  of  the  machine 
and  SasselU  proceeded  a  tew  blocks  until  be 
picked  np  Sartori,  to  whom  be  handed  $25, 
telling  him  that  Gattl  bad  taken  975  from 
P(mti  and  bad  given  blm  9S0  to  be  divided 
between  Sartori  and  bimaelf.  Thereafter 
Sartori  wait  to  the  aaloon  where  he  first 
met  Pontl,  and,  as  he  entered,  overheard 
Pontl  relatli^  his  experlenoes  to  tbe  prc^rl- 
etor  and  accusing  "the  man  with  the  bicycle." 
Sartori  stepped  up,  and  as  to  what  then  oc- 
curred the  testimony  of  the  pn^rietor  of  the 
aaloon  shows: 

"Sartori  comes  in,  and  he  says  to  Ponti,  *I 
am  the  mas  with  the  bicycle.*  And  so  Pontl 
Bays,  'I  will  go  ap  to  make  my  own  complaint 
and  to  fight  it  out,*  and  Ponti  asked  me  what 
place  was  the  police  headgnartere,  and  I  show 
him.  And  Sartori  says:  'If  yon  want  to  go 
out  there,  I  will '  show  yon ;  I  will  go  with 
you.'  And  bo  when  it  started  that  way,  and 
Sartori  says,  'If  yon  put  me  in  the  complaint, 
I  will  Sx  you,'  and  Ponti  says,  'Never  mind/ 
be  says,  'I  am  going  to  make  my  own  complaint,' 
and  BO  Sartori  tells  him  a«ain,  *Z  will  fix  you.' 
At  the  same  time  he  hit  him  and  he  fell  on  the 
fioor." 

[1]  It  Is  nndispated  that  this  defendant 
was  not  present  at  the  time  the  crime  was 
committed.  To  show  his  participation  in  the 
crime  the  prosecution  relies  upon  the  follow- 
ing drcamstanc^:  That  he  endeavored  to 
make  himself  very  agreeable  to  the  com- 
plaining witness  as  soon  as  be  learned  that 
be  had  money  to  spend ;  that  he  told  his  co- 
defendant  SasselU  that  the  complaining  wit- 
ness had  $80;  that  be  urged  the  complain- 
ing witness  to  go  out  to  get  something  to  eat 
and  then  i>ersuaded  faim  to  get  into  the  auto- 
mobile of  SasselU;  that  he  accepted  $25  of 
the  money  taken  from  the  complaining  wit- 
ness, which  represented  one-third  of  the 
profits  of  the  robbery;  and  that,  when  this 
defendant  re-entered  the  saloon  and  heard 
the  complaining  witness  telling  of  the  rob- 
bery and  placing  the  blame  on  the  man  with 


the  bicycle,  he  immediately  assorted  bis  In- 
nocence, alOioaifh  still  retalidiv  his  adiare  of 
tte  spoUa,  and  atta<!ked  tlie  complaining 
witness  when  be  learned  that  a  criminal 
diarge  waa  to  be  laid  against  him.  This  de- 
fendant attampts  to  e^lain  the  receipt  of  the 
mooer  ticm  Saas^  by  saying  that  Gatti 
owed  him  mcmey,  bat  his  tesUmbny  was  far 
from  convincing,  and^  like  the  rest  of  Wa 
sttwy,  came  ftom  a  man  showing  a  Kailty 
knowledge  at  the  entire  affair.  After  a  care- 
ful examlnatlog  of  the  entire  record.  It  is 
difficult  to  see  how  Qke  Jury  ceald  have  readi- 
ed any  (rther  verdict  than  that  returned. 

[t]  Appellant,  attacking  the  verdict,  insists 
that,  as  the  proaecotlon  failed  to  prove  a  con- 
spiracy through  the  testimony  of  SasselU 
and  Gattl,  the  lory  was  not  Jnstlfled  in 
drawing  an  inference  of  gnilt  under  tbe  cir- 
cnmstanoes  which  occurred.  The  argument 
is  that,  where  direct  uncmtradlcted  evidence 
is  introduced  to  sbow  that  no  consfplracj 
existed,  tbe  Jury  Is  not  warranted  in  draw- 
ing the  Inference  of  the  existence  of  sncb 
cott^iracy  frtxn  the  facts  ^ved,  citing 
Maupin  T.  Solomon,  183  Pac  198.  Bat  If 
the  rule  of  that  decislfm  is  as  stated  by 
appelant,  then  it  cannot  be  the  rule  in  crim- 
inal cases.  If  it  were,  there  could  be  no 
couTlctlon  on  circumstantial  evidence  if  the 
defendant  or  any  one  in  his  behalf  took  tbe 
stand  and  directly  denied  tbe  commission  of 
the  crime. 

[9]  In  tbe  instant  case  the  defendant  is 
charged  as  a  principal  on  the  theory  that, 
although  not  present  at  the  time  of  the 
robbery,  be  did  aid  and  abet  in  Its  orauuis- 
slon.  Pen.  Code.  $  971.  It  is  not  necessary 
for  tbe  prosecution  to  prove  tbat  a  detailed 
plan  of  tbe  robbery  bad  been  arranged  among 
the  three  parties.  No  conversation  may  have 
been  necessary  between  Sartori  and  Sasselli 
or  between  Sartori  and  GattL  Sartori  gave 
the  information  regarding  Pontl's  possession 
of  tbe  money,  and  urged  him  to  get  Into  Sas- 
selii's  automobile  with  Gattl  on  the  r^re- 
sentation  that  they  were  girfng  to  have  some- 
thing to  eat. 

AH  of  the  circumstances  lead  Inevitably 
to  the  conclusion  that,  the  defendant  partici- 
pated !n  the  fruits  of  the  crime  with  guilty 
knowledge  and  criminal  intent.  The  Jury 
chose  to  follow  the  only  Inference  that  conid 
be  reasonably  drawn  from  these  drcum- 
stances  rather  than  the  denials  made  by  those 
Jointly  charged  with  the  crime. 

The  evidence  as  outlined  Is  sufficient  to 
support  the  verdict,  and  tiie  Judgment  Is  af- 
firmed. 

We  concnr:   LANODON,  P.  J.;  BRIT- 
TAIN,  jr. 
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PEOPLE      RAZO.    (O.  864.) 

(District  Oonrt  of  Appeal,  Vint  District,  Dl- 
TisioD  2,  California.  Sept.  11,  1919.  Re- 
hraring  Denied  hj  Supreme  Court  Nor.  10, 
1919.) 

1.  Witnesses  ^=>2SZ%  —  Rxfbtition  or 

OBOSS-EXAMINATION  FBOPEBX.T  DENIED. 

Where  cross-examination  of  complaining 
witness  bad  been  very  complete  and  compre- 
faenalTe,  conrtfs  rstaial  to  permit  farther  ex- 
amination, as  to  matters  which  had  bem  eov^ 
ered  scrersl  times  in  the  course  of  the  cross 
examination,  wa»  -proper,  under  Codtf  iOIt. 
Proc.  I  2044,  giving  the  trial  court  power  to 
exercise  a  reasonable  control  over  cross- 
examination  of  a  witness. 

2.  Cbiminal  law  «=>719(8)  —  ABomoNt  or 

FBOSECUTINQ    ATTOBNKT    PBOPEB  BUlOtaia 

UP  or  EVIDENOX. 
Where  complaining  witness  had  testified  on 
'  cross-examination  that  be  had  not .  dlscnssed 
ease  with,  deputy  district  attorn^,  and  that  he 
had  tisited  the  office  of  such  attorns,  bnt 
bad  left  without  dlscnssing  case,  because  at- 
torney was  busy,  deputy  district  attorney's 
statement  in  argument  to  jury  that  complaining 
witness*  testimony  was  that  "be  had  not  dis- 
cussed the  case  over  with  me  at  all;  he  came 
to  my  room  intending  to  talk  it  over  with  me, 
bnt  I  was  busy,  and  did  not  talk  it  over  with 
him"— held  a  proper  summing  up  of  testimony 
as  against  objection  that  the  dwuty  district  at- 
torney was  stating  his  own  knowledge  of  the 
subject 

8.  GBnaiiAi.  uw  «a»1171(8)— Statkukrt  of 
FACT  nr  ABOimXNT  TO  jubt  habhless  br- 
BOB. 

Where  complaining  witness  nnequivoeally 
stated  during  cross-examination  that  be  had  not 
discussed  case  with  deputy  district  attorney, 
deputy  district  attorney's  statement  In  argu- 
ment to  jury  that  the  testimony  of  complain- 
ing witness  wns  that  "he  bad  not  talked  the 
case  over  with  me  at  all;  he  came  to  my  room 
intending  to  talk  it  over  with  me,  but  I  was 
busy  and  did  not  talk  It  orer  with  Ua'*--if 
Improper  as  statenunt  ot  depnty  district  at- 
torney's own  knowledge,  was  harmless. 

4.  Cbiuinax.  Ulw  ®=»323— Tbuth  of  testi- 

UONT  will  be  PBESCHED. 

The  testimony  of  every  witness  will  be  pre- 
sumed to  be  truthful. 

6.  Criminal  law  ®=»1206(1)  —  Indbtebmi- 
nate  Sentence  Law  conbtitdtignal. 

Indeterminate  Sentence  Law  (Pen.  Code,  { 
1168;  St  1917,  p.  666),  held  constitutional  as 
to  offaises  committed  atft»  its  enactment. 

Appeal  from  Superior  Court,  Alameda 
County ;  James  O.  QoIdd,  Judge. 

BamoD  Raso  was  ccmvicted  of  robbery,  and 
be  appeals.  Affirmed. 
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M.  W.  Sevier,  of  San  Frandsoo,  and 
George  M.  Naus,  of  Oakland,  for  ai^llaDC. 

n.  S.  Wehb.  Atty.  Gen.,  and  John  H.  Rior- 
dan,  Deputy  Atty.  Gen.,  for  Ono  Wopl& 

LANGDON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  of  conviction  of 
the  crime  of  robbery.  The  appellant  preaentv 
three  points  upon  the  appeal.  We  shall  dis- 
cuss th&n  in  the  order  in  which  tbey  are  urg- 
ed. The  first  Is  that  the  cross-examination 
of  the  complaining  witness  Scdtt  upon  a  vital 
foct  was  improperly  and  unnecessarily  limit- 
ed by  the  trial  court.  Scott  testified  that  on 
November  14,  1918,  at  about  10  o'clock  In  the 
evening,  he  was  walking  along  the  street  in 
Oakland  when  be  was  attacked  by  the  de- 
fendant and  another  person;  that  the  de- 
fendant knocked  him  down  and  cut  bim  with 
a  knife  and  tbe  other  person  searched  hlB 
pockets  and  took  from  them  two  coins,  a  five 
and  ten  cent  piece.  Appellant  argues  that,  as 
it  was  necessary  for  the  state  to  prove  that 
tbe  defendant  actually  took  some  property 
from  Scott,  therefore  tbe  question  of  whether 
Scott  actually  bad  the  coins  becomes  decisive. 
He  urges  Uiat  tbe  ezdnded  questions  were 
directed  toward  tbla  matter  and  should  have 
been  allowed.  But  this  matter  was  testified 
to  repeatedly  by  Scott  upon  his  cross-exami- 
nation. He  said  be  bad  a  Canadian  dime  and 
a  nidEel  In  bis  pocket  when  be  left  bis  home, 
a  few  momoits  before  the  attack;  that  be 
looked  at  tbe  coins  before  leavhig  home,  and 
be  knew  tbey  were  Oiere;  that  be  bad  bis 
band  in  bis  pocket  and  telt  sucb  coins  as  be 
was  walking  on  the  street  and  up  to  the  mo- 
ment of  tbe  attack;  that  bis  piKkets  were 
good;  and  that  Ote  money  could  not  have 
rolled  oat  In  the  straggle  on  tbe  sidewalk. 
Scott  was  a  negro  Pvllman  porter.  It  Is  true 
tfaat  he  did  not  always  answer  questions  as 
direct^  as  might  bave  beoi  desl^;  bnt  bis 
examtnatloo  dlsdosea  no  effort  to  evade,  but 
merely  tbe  difficulties  which  com^  from  a 
lai^  of  predslOD  In  speech  and  in  tbought, 
tbe  natural  consequences  of  lack  of  training. 
It  is  evident  that  he  bad  difficulty  In  compre- 
hending tbe  exact  meaning  of  many  of  tbe 
questlcais,  .and  this  In  itself  made  it  necessa- 
ry Am:  many  questions  to  he  asked  a  number 
of  times.  The  court  permitted  this,  and  It 
seems  to  us  tbat  the  cnns-examlnatUm  Is 
very  complete  and  compreboislTe. 

[1]  Appellant  contends  tbat  be  should  bavo 
been  allowed  to  ask  five  certain  questions. 
It  is  not  necessary  to  discuss  the  rdevancy 
of  each  of  these  questions  here.  In  so  far  as 
they  were  relevant  and  propw  cross-exami- 
nation, their  substance  was  covered  Mveral 
times  In  tbe  couise  of  the  crMs-ezamlnatlon. 
It  appears  that  tbe  direct  examination  of 
Scott  covers  7  typewritten  pages  in  the  rec- 
ord, wblle  Qie  cross-examlna  tlon  covers  over 
50  pages.  Tbe  trial  court  bas  the  power  to 


4=3 FOr  other  cues  sea  stme  topic  and  KBT-NUMUEB  In  all  Ksy-Nombved  Olsests  and  iDdexes 

184P.-60 


Digitized  by 


883 


184  PACIFIO 


RDPOBTEB 


(Cat 


exercise  a  leasonable  coDtnd  over  the  cross- 
ezamtiMtlon  of  a  witness  (aectiOD  2044,  Code 
,  Civ.  Proc),  and  we  think  that  was  all  that 
was  done  In  this  case. 

The  second  point  urged  liy  appellant  la  that 
the  deputy  district  attorney  was  gaiXty  of 
mlscondnct  In  his  argument  to  tb6  jury.  The 
fiicts  relating  to  the  Inddent  complained  of 
are  that  tho  attorney  for  the  defendant  up- 
on cross^xaminatlon  asked  the  complaining 
witness  several  tlmee  if  he  had  talked  the 
case  over  with  the  deputy  district  attorn^, 
to  which  he  replied  that  be  bad  not  In  reply 
to  further  questions,  Scott  stated  fliat  he  had 
gone  to  the  office  of  the  deputy  district  attor- 
ney at  the  close  of  Ihe  trial  on  the  first  day 
and  had  remained  there  a  short  time,  hut 
they  bad  not  talked  about  the  case;  tba^ 
daring  the  three  or  four  minntea  that  he  re- 
mained In  the  office  of  the  deputy  district  at- 
torney, said  d^aty  was*  talking  to  some  one 
else,  and  be  (Scott)  was  waiting  for  blm  to 
finish  talking.  In  his  argument  to  the  Jury, 
the  deputy  district  attorney  referred  to  ttie 
attempts  of  counsel  for  the  defendant  to  Im- 
pute to  blm  improper  practices  In  the  prepa- 
ration of  bis  witnesses  for  the  trial;  be  ad- 
mitted that  be  bad  talked  with  all  the  wit- 
nesses In  the  case  with  whom  he  bad  bad  an 
opportunity  to  talk,  as  a  regular  and  custom- 
ary part  of  his  duty.  Be  continued  as  fol- 
lows: 

_  "I  say,  frankly,  and  very  gladly,  that  every 
witness  that  I  could  get  my  hands  on,  who  was 
going  on  the  stand,  told  me  definitely  what  hia 
testimony  was  going  to  be,  becaose  I  wanted 
to  know  what  the  testimony  was  going  to  be." 

At  this  point  be  was  interrupted  by  the 
counsel  for  the  defendant,  who  objected  to 
these  remarks  for  the  alleged  reason  that 
tbey  contradicted  the  testbnony  of  the  wit- 
ness Scott,  who  bad  testlOed  that  he  did  not 
talk  with  tbe  deputy  district  attorney.  The 
deputy  district  attorney  then.  In  r^ly  to  this 
objection,  explained  his  remark  to  the  Jury  by 
saying: 

"I  said  every  witness  that  I  could  get  my 
hands  on;  I  could  not  get  Toy  hands'  on  Mr. 
Scott" 

Attorney  for  the  defendant  then  called  at- 
tention to  the  testimony  of  Mr.  Scott  saying: 

"And  Mr.  Scott's  farther  testimony  was  that 
he  was  in  Mr.  Agnew's  room,  with  the  door 
closed." 

To  which  the  deputy  district  attorney  an- 
swered: 

"The  testimony  of  Mr.  Scott  was  that  he  had 
not  talked  the  case  over  with  me  at  all;  hv 
came  to  my  room  intending  to  talk  it  over 
with  me,  but  I  was  busy  and  did  not  talk  it 
over  with  him." 

Appellant  contends  that  this  statement  of 
the  deputy  district  attorney,  explaining  why 
be  did  not  talk  to  Scott,  was  outside  of  the 


record  and  corroborated  the  witness,  and  was 
tberefi>re  Improper.  As  Uie  statement  ap- 
pears In  tlie  record,  it  is  susceptible  of  b^ng 
onstrued  as  a  statement  of  the  testimony  ot 
Mr.  Scotia  and  as  such  It  la  sustained  by  the 
record,  for  we  find  upon  cross-examination 
that  Scott  testified  as  follows: 

"Q.  Where  did  you  go  with  him,  after  you 
went  through  that  door?  A.  Out  fn  his  office. 
Q.  Into  his  office.  A.  Yes,  dr.  Q.  What  did 
he  talk  about  in  thfere— the  weather?  mat 
did  he  talk  about?  A.  Talked  abont  nothing. 
Q.  Didn't  talk  abont  anything.  How  long  wm 
yon  in  the  room  with  him?  A.  Aboat  three  or 
four  minntea.  Q.  What  did  he  do  during  the 
time  yon  were  in  his  office  three  or  four  min- 
ute*?  A.  He  was  talUng  to  some  one  dse." 

And  again: 

"Q.  What  wore  yon  doing  daring  the  three 

or  four  minutes,  or  whatever  time  it  was,  that 
yon  were  in  Mr.  Agnew's  office  yesterday  even- 
ing? A.  I  was  waiting  for  him  to  get  throagb 
talking." 

Scott  also  testified  that  he  wait  to  tbe  of- 
fice of  the  deputy  district  attorney  for  the 
purpose  of  discussing  the  case. 

[2,  S]  It  does  not  sem  to  be  an  improper 
summing  up  of  this  testimony  to  say  that — 

"The  testimony  of  Mr.  Scott  was  that  he  had 
not  talked  the  case  over  with  me  at  all;  he 
came  to  my  room  intending  to  talk  it  over  with 
me,  but  I  was  busy  snd  did  not  talk  it  over 
with  him." 

However,  let  ns  assume  that  Uie  appel- 
lant's oonstmctton  of  this  ronark  is  correct 
and  that  the  deputy  district  attorney  was  not 
referring  In  tile  latter  part  of  the  oentmce  to 
the  testlm<my  of  Scott  cm  the  stand,  but  was 
stating  his  own  knoiriedge  of  the  subject 
While  clearly  this  would  be  misconduct  upon 
his  part,  yet  sudft  misconduct  wethink,'under 
thie  spedal  circumstances  of  this  ease,  would 
not  be  such  pr^udldal  error  as  to  warrant  a 
reversal.  Appellant's  argument  is  based  up- 
on an  Inedstence  that  the  fact  of  whether  or 
not  the  witness  Scott  talked  with  the  deputy 
district  attorney  was  Important  to  the  de- 
fendant's case.  But  we  have  the  repeated, 
unequivocal  statonent  of  Scott  that  be  did 
not  talk  to  blm. 

[4]  There  Is  a  presumption  that  follows  the 
testimony  of  every  witness  tliat  such  witness 
speaks  the  truth,  and  this  witness  remains 
uncontradicted  on  this  point  Botb  Scott  and 
the  deputy  district  attorney  admitted  that 
tbey  wished  to  talk  to  one  another  about  the 
case.  Scott  testified  that  he  went  to  the  of- 
fice of  said  deputy  for  the  purpose  of  talk- 
ing about  the  case,  and  the  deputy  district 
attorney  stated  in  his  argivnent  to  the  Jury 
that  be  talked  with  every  witness  in  the  case 
that  he  could  "lay  his  bands  on,"  and  would 
have  talked  with  Scott  if  he  had  had  the  op- 
portunity. The  reason  why  this  avowed  in- 
tention and  desire  on  the  part  of  both  was 
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Dot  canled  oat  cannot  bare  any  bearing  np* 
on  the  matter  one  way  or  the  otber. 

[II  The  last  point  made  by  the  appellant  la 
that  the  Judgment  Is  erroneons  because  the 
Indeterminate  Sentence  Law  (section  X16&, 
Pen.  Code;  St  1917,  p.  665),  under  which  It  Is 
Imposed,  is  i^uconatltutlonal.  It  la  necessary 
for  ns  to  discuss  this  question,  because  it  has 
been  passed  upon  In  Re  liee,  177  Cal.  690, 171 
Pac.  958,  which  upholds  the  Talldlty  of  this 
section  as  to  offoises  committed  aftor  Its 
oiactment. 

Tbe  Judgment  la  affirmed. 

W«  concur:  MOUB8B,  J.;  BBITTAIN,  J. 


FINDLET  et  aL  t.  LINDSAY.    (CIt.  2080.) 

(District  Court  of  Appeal,  Fizst  District,  DItI- 
•lon  1,  California.  Sept  4, 19190 

1.  Plcadinq  «=»263  —  Rstubal  or  auekd- 

HENT  TO  AK8WEB  NOT  ABUSE  OF  DiaCBBTION. 
Wbere  au  action  on  a  noto  was  set  for  trial, 
though  the  answer  of  defendant  did  not  deny  his 
default,  and  merely  denied  on  Information  and 
belief  that  the  instrument  bad  been  transferred 
to  plaintifb,  refusal  to  permit  an  insufficient 
amended  answer,  during  tbe  progress  of  the 
trial,  after  defendant's  Tain  attempt  to  secure 
postponements,  was  not  an  abuse  of  discretion. 

2.  Coots  «=»260(4>-Oka]ited  on  fritoloub 

APPEAL.  * 
Where  the  whole  progress  of  the  trial  show- 
ed an  attempt  on  the  part  of  defendant  to  secure 
a  delay,  though  there  was  no  defease  and  it  ap- 
peared that  defendant  appealed  on  wholly  friv- 
olous gronnds,  a  penalty  wHl  be  imposed  upon 
the  Judgment  being  aflSnned. 

Appeal  frMn  Superior  Court,  Los  Angeles 
County;  L.  R.  Hewitt,  Judge. 

Action  by  M.  "W.  Eindley  and  others 
against  Lycurgus  Lindsay.  From  a  Judg- 
ment for  plalDtlfTs,  defendant  appeals.  Af- 
firmed, with  penalty  for  the  taking  and  pros- 
ecution of  a  frivolous  appeal. 

A.  L.  Abrahams,  C.  W.  Fri(±e,  and  W.  I. 
Gilbert,  all  of  Loa  Angeles,  for  appellant. 

E.  A.  Meaerre  and  S.  E.  Meserr^  both  of 
Los  Angeles,  for  respondents. 

RICHARDS,  J.  This  la  an  appeal  from  a 
Judgmait  In  favor  of  plaintiff  in  an  action 
to  recover  the  sum  of  tlS,000  with  interest, 
attorney^  fees,  and  costs,  alleged  to  be  due 
upon  a  promissory  note  of  the  defendant. 

The  only  question  presented  upon  this  ap- 
peal is  as  to  whether  the  trial  court  erred  In 
denying  the  defendant's  application  to  amend 
bis  answer  at  the  time  of  the  trial  of  tbe 
case. 


That  this  is  one  of  the  most  flagrant  In- 
stances  of  abuse  of  the  processes  of  Justice 
for  purposes  of  delay  and  of  a  frivolous  ap* 
peal  which  has  come  within  our  purview  the 
following  undisputed  facta  will  show:  The 
plaintiffs  commenced  this  action  on  May  13, 
1916,  by  filing  their  complaint  upon  a  prom- 
issory note  and  contract,  which  were  set 
forth  therein  and  which  called  for  the  pay- 
ment to  the  plaintiffs  of  the  sum  of  $1S,000 
by  (be  defendant  as  tbe  purchase  price  of 
1.287H  shares  of  the  capital  stock  of  tbe 
Independent  Sewer  Pipe  Company  and  4 
shares  of  the  capital  atodt  of  the  Padfic  Tile 
ft  Terra  Cotta  Company.  On  June  26,  1916, 
the  defendant  filed  his  answer  herein,  admit- 
ting all  of  the  allegations  of  the  complaint 
with  respect  to  the  purchase  of  the  said 
stock  and  the  execution  of  the  note  and  con- 
tract, but  denying  for  want  of  Information 
and  belief  an  averment  in  the  complaint  to 
the  effect  that  the  trustee  mentioned  in  the 
contract  had  assigned  and  transferred  to  the 
plaintiffs  the  note  in  question  after  the  mak- 
er's de'fault  according  to  the  terms  and  re- 
qulremmts  of  said  contract,  whtdi  asslgn- 
jfieat  and  transfer  it  was  the  duty  of  the  6aid 
trustee  pro  forma  to  make  upon  the  plain- 
tiffs' demand  after  such  default,  according 
to  the  express  agreement  of  the  defendant 
in  said  contract.  As  the  defendant's  default 
was  not  denied  It  would  seem  that  this  sole 
denial  of  the  defendant  for  want  of  Informa- 
tion and  belief  did  not  present  a  material  is- 
sue. Tbe  plaintiffs,  nevertheless,  moved  the 
court  on  July  8,  1916,  to  set  the  cause  for 
trial.  The  defendant  appeared  in  opposition 
to  said  motion  by  one  of  his  attorneys  of 
record,  who  annonnced,  in  court  that  he  in- 
tended to  file  an  amended  answer,  setting  up 
fraud  In  tbe  obtaining  of  said  note.  Tbe 
court  set  the  cause  for  trial  on  October 
1916,  In  order  to  allow  tbe  ddTendant  ample 
time  to  prepare,  serve,  and  file  said  amended 
answer  if  be  so  desired.  A  few  days  before 
the  said  date  of  trial  an  assistant  In  ttie 
office  of  an  attorney,  who  was  not  <me  of  the 
attorneys  of  record  for  said  defendant,  made 
an  effort  to  have  tbe  trial  of  the  cause  fur- 
ther postponed  on  tbe  ground  that  bis  prin- 
cipal expected  to  be  Huployed  to  try  the 
cause  on  bebaU  of  tbe  defendant.  This  ef- 
fort was  unsuccessful.  On  the  morning  of 
October  25,  191^  when  tbe  cause  waa  called 
for  trial  one  of  the  attconeys  of  record  ft»r 
tbe  defendant  appeared  to  suggest  that  an- 
other of  his  attwneys  of  record  could  not  be 
present,  but  bad  arranged  with  tbe  above- 
mentioned  attorney  who  was  not  of  record 
to  try  the  cause,  and  tbe  latter  could  not  do 
so  because  he  was  engaged  Id  a  trial  In  an- 
other court.  The  courts  attention  was  then 
called  to  tbe  fact  that  said  lart-named  absent 
attorney  was  not  an  attcuniey  of  record  In 
tbe  case,  and  tortheriDOre  that  no  amended 
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answer  had  erer  bem  aerred  or  filed.  The 
attorney  of  record  for  the  defendant,  who 
waa  thai  present  tn  court,  and  who  had  pre- 
viously announced  the  defendant's  pnrpoae 
to  present  snch  an  amended  answer,  made 
no  statement  or  offer  indicating  that  the  de- 
fendant intended  or  desired  to  amend  his 
pleading,  whereupon  the  court  set  the  cause 
peremptorily  for  trial  for  the  hour  of  1 
o'clock  p.  m.  of  said  day.  At  said  hour  the 
aforesaid  attorney  not  of  record  for  the  de- 
fendant  was  present  to  ask  a  further  post- 
ponement of  the  case,  whldi  request  the 
court  refused  to  grant  The  trial  then  pro- 
ceeded, and  after  a  witness  for  the  plaintiff 
had  been  sworn  one  of  the  attorneys  of  rec- 
ord appeared  with  an  affidavit  and  amended 
answer  of  the  defendant  which  he  then  asfced 
leave  to  file.  The  affidavit  presents  no  suffi- 
cient reason  whatever  as  an  excuse  for  the 
defendant's  delay  In  presenting  his  amended 
answer,  and  the  amended  answer  presents  no 
sufficient  averments  of  fraud  In  respect  to 
the  transaction  In  the  course  of  which  said 
note  was  executed  by  the  defendant  to  con- 
stitute a  defense  thereto.  Ite  court,  after 
an  examination  of  said  affidavit  and  answer, 
refused  permission  to  the  defendant  to  file 
the  same,  and  ordered  the  trial  to  proceed. 
The  defendant  presented  no  evidence  upon 
the  further  hearing  of  the  case,  and  Judg- 
ment accordingly  went  for  the  plaintiff  for 
the  recovery  of  the  full  amount  due  upon  the 
note,  with  counsel  fees  and  costs.  The  de- 
fendant appealed  to  the  Supreme  Court,  the 
notice  of  appeal  beli^  filed  on  NovembH*  15, 
1916.  The  appellant's  opening  brief  was  filed 
Febmary  tO,  1917.  The  respondents'  brief, 
filed  BCardi  19,  1017,  directed  attention  to 
the  foregoing  fftcta  as  discloaed  by  this  rec- 
ord, and  urged  that  the  appeal  was  frivolous 
and  taken  for  delay.  No  nvly  brief  on  be- 
half ot  tile  appdUnt  has  ever  been  filed. 
lAe  canse  was  transferred  to  this  court  for 
hearing  on  May  19,  1919,  and  wu  set  for 
argument  on  August  11,  1919.  No  aweai- 
ance  was  mkde  by  aK>dlant  on  said  dat^ 
and  the  canse  was  submitted  without  argu- 
ment for  decision. 

[1. 2]  As  to  the  morita  of  the  case  it  is  ob- 
vious that  tlie  trial  court  committed  no  error 
or  abuse  ct  discretion  In  refusing  defendant 
leave  to  fUe  his  belated  and  Insofllcleat 
amended  answer;  and  It  an^rs  to  as 
equally  obvious  that  the  whole  procedure  of 
the  defoidant  herein  from  Oie  time  of  his 
first  aiq?earanoe  in  the  case  down  to  the  pres- 
^ent  mom^t  has  been  marked  with  a  dellb- 
orate  design  to  delay  the  operations  of  Jus- 
tice in  respect  to  the  enforcement  of  his  Just 
and  legal  obligation,  and  to  persist  in  and 
consummate  such  purpose  by  the  taking  and 
prosecution  of  a  frivolous  appeal. 

The  Judgment  la  affirmed,  with  the  added 
penalty  of  $500  hereby  imposed  upon  the  ap- 


p^ant  for  the  taUnf  aad  tMW cuUod  itf  ■ 

frivolous  appeaL 

We  omcnr:  WASTl^  P.  J.;  BABDIN* 
Judges  ten. 


EADSS  V.  LOS  ANGBLBS  RT.  COBFOKA- 
TION  et  al.    (Civ.  8081.) 

(District  Court  of  Appeal,  First  District,  Divi- 
■ion  2,  CaUfoniia.   Sept  16,  1919.) 

1.  Costs  «=9l54  — Itehb  of  msBuasEVXirT 
voB  TAKiHo  nEPOsmoRs  ht  cost  bixl. 

Items  for  taking  depoaitions  are  proper 
disbursements  to  be  put  into  a  cost  UU,  unless 
tbey  were  unnecessary,  or  lor  soma  spedal  rea- 
son should  not  be  allowed. 

2.  Coara  ®=>1S4— Iteu  tob  xxperse  of  tak- 

XNQ  NBCESSABT  nSFOSmOff  OF  PLASCTIFF. 

Where  the  taking  of  the  depoaition  ot  plain- 
tifl  was  regular  in  all  particulars,  as  prwdded 
by  Code  (3iv.  Froc  |  2021,  subd.  1,  and  there 
was  no  contradiction  of  the  allegations  of  de- 
fendant that  the  deporition  waa  necessary  far 
the  trial,  the  expense  of  taking  It  was  a  proper 
item  an  defendant's  oott  bill. 

8.  COQTS  «=S»154— BXFBITSB  OF  UBPOSmOH  ROT 
OHABOEABLE  AQAIKBt  FABTT  WXTBOUT  ZTO- 
TICS  OF  TAZinO. 

Where  no  notiee  was  given  to  plaintitf  of 
taking  of  deposition  of  one  of  the  three  de- 
fendants, tinder  Code  C^v.  Proc  19  20S1.  2032, 
it  was  not  entitled  to  be  admitted  in  evidence 
against  plaintift,  and  ha  may  not  be  diarged 
with  it  as  costs. 

Appeal  from  Superior  Court,  IjOs  Angeles 
County;  Grant  Jackson,  Judge. 

Actiitt  by  Herbert  Eades,  a  minor,  by  his 
guardian  ad  litem,  Walter  L.  Badea,  i^lnst 
the  Iios  Angeles  Railway  Corporation,  a  cor- 
poration, Maude  Funk,  and  another,  result- 
ing In  Judgment  for  defendant  Ballway  Cor- 
poraticm.  From  an  order  after  Judgment 
granting  plaintlfTs  moti(m  to  retax  costs,  and 
strike  Items  from  the  Railway's  cost  biU,  it 
appeals.  Order  modified  and  affirmed. 

GUMmi,  Dunn  A  Grutchw  and  Norman  & 
Stwry,  all  of  Los  Angtf&,  for  appellant 

B.  B.  Drakes  ot  Los  Angeles,  for  respond- 
ent 

LANGDON,  P.  J.  This  Is  an  appeal  from 
an  OTdw  of  the  superior  court,  made  after 
Judgment  In  favOT  of  Oie  defendant  Los  An- 
gelea  Railway  Corporation,  the  appellant 
here,  which  order  granted  tiu  motion  of 
plaintiff  to  retax  coste  and  striMft  from 
the  cost  bill  of  said  defendant  an  Item  of 
$8.50  for  the  teklng  and  transciibii^  of  the 
deposition  of  plaintiff,  and  an  Item  of  $17 
for  the  taking  and  transcribing  of  the  deposi- 
tion of  7.  C  Funk,  one  of  the  defoidanta 
The  motifm  to  retax  ooste  was  made  upon  the 
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KTOQzids  that  fbe  Items  were  not  taxable  tm- 
dOT  the  law  and  tbat  tbe  depoaltlMi  ct  F.  O. 
Funk  was  taken  without  tbe  notice  or  knowl- 
edge of  the  plaintiff. 

Upon  tbe  hearli^  of  tbe  moti<ai  tbe  partlea 
stipulated  as  to  all  material  facts^  from 
which  stipulation  It  appears  that  the  deposi- 
tion of  plaintiff  was  taken  by  the  defendant 
and  appellant  under  and  by  virtue  of  the  pro* 
Tlsions  of  subdivision  1  of  section  2021,  Code 
of  GlTfl  Procedure,  said  deposition  having 
been  taken  upon  stipulation  of  all  of  the  par- 
ties to  the  said  action.  It  also  appears  that 
tbe  deposition  of  F.  0.  Funk  was  taken  upon 
a  stipulation  entered  into  between  counsel  for 
defaidant  Funk  and  counsel  for  defendant 
Los  Angeles  Railway  Corporation,  the  appel- 
lant, but  that  tbe  counsel  for  plaintiff  did  not 
elgn  said  stipulation  and  had  no  notice  of  the 
taking  of  said  deposition,  and  plaintiff  was 
not  represaited  at  the  taking  thereof.  In  ad- 
dition to  the  stlpulati(His  regarding  these 
facts,  upon  tbe  hearing  of  said  motion,  the 
appellant  filed  an  affidavit  of  Its  counsel 
to  tbe  effect  that  both  depositions  were  neces- 
sary to  the  preparation  and  trial  of  Its  caB& 
No  evidence  was  offered  by  the  plaintiff  to 
contradict  this  affidavit,  and  tbe  motion  to  re- 
tax  costs  was  not  made  upon  the  ground  that 
tbe  depositions  were  not  necessary. 

[1,  2]  It  is  stated  to  be  tlie  rule  that  items 
for  taking  d«p08itl<HU  are  proper  disbuise- 
ments  to  put  into  a  cost  bill,  unless  they  are 
unnecessary  or  for  some  q;)ecial  reason  should 
not  be  allowed.  Undy  v.  McChesney,  141 
Gal.  351«  303,  74  Fac.  1034;  CaL,  et&,  Oo.  v. 
Schiappa-Pietra,  161  CbL  782,'  746.  91  Pac. 
583.  The  taking  ot  the  d^KWltion  of  the 
plaintiff,  behig  regular  in  all  particulars,  as 
provided  by  Qie  Code  of  CHvU  Procedure,  and 
there  being  no  contradlctitm  of  the  auc- 
tions in  tbe  affidavit  that  this  dc^ualtUm  was 
necessary  for  tbe  trial  'ot  the  action,  the  ex- 
pense of  taking  the  same  was  a  proper  item 
iqion  the  cost  bill  and  should  have  been  allow- 
ed. 

£3]  As  to  tlw  ezpfiose  of  the  deposltlim  of 
tbe  d^endant  Funk,  we  think  the  action  of 
the  trial  court  was  prcq^.  It  is  tme  that 
section  2021,  Code  of  Civil  Procedure,  pro- 
vides for  tbe  taking  of  a  depo^tirai  of  a  party 
to  an  action.  However,  section  2031,  Code 
of  OivU  Procedure,  provides  how  sudi  deposi- 
tions miv  be  taken. "on  serving  upon  fb»  ad- 
verse party  previous  notice  of  the  time  and 
place  of  examinatlmi,"  together  witti  a  copy 
of  an  affidavit  aibowlng  that  the  case  la  with- 
in the  provirions  of  section  2021.  Section 
2032,  Code  of  Civil  Procedure,  provides  tha^ 
when  a  deposltloa  is  regularly  taken  in  tbe 
manner  provided  thraeln,  It  may  be  used  by 
either  party  upon  the  trial  or  other  proceed- 
ing against  any  party  giving  or  receiving  the 
notice.  It  being  admitted  that  no  notice  was 
given  to  the  plaintiff  of       taking  of  this 


depodtion,  such  deposltkm  was  not  entitled 
to  be  admitted  in  evldMice  as  against  him. 
It  Is  stated  In  tbe  affidavit  of  the  appellant 
that  at  the  trial  tbe  plaintiff  objected  to  tbe 
Introdnctltm  of  the  deposition  upon  this 
ground.  As  this  deposition  was  not  regular^ 
ly  taken  so  as  to  make  it  admissible  in  evi- 
dence against  the  plaintiff.  It  would  seem  to 
follow  that  plaintiff  may  not  be  charged  wlt2i 
It  as  costs. 

Tbe  order  appealed  from  is  modified  by  al- 
lowing tbe  item  of  $8JS0,  tbe  expense  of  tak- 
ing the  deposition  of  plaintiff,  thus  loCTeas- 
ing  the  amount  of  costs  allowed  to  appellant 
from  $47.70  to  ¥66.20.  As  modified,  the  or- 
der appealed  from  is  affirmed,  the  appellant 
to  x>ay  Its  own  costs. 

We  concur:  BBIITAIN.  J.;  M0X7BSB,  J. 


CARL  V.  McDOUGALL.    (Civ.  3039.) 

(District  Court  of  Appeal,  First  District,  Divi- 
'  dan  2,  California.   Sept  16,  1919.) 

1.  FOBOBBT  ^»6,  27  —  IimilT  TO  DVaAUO 
EBSEHTUL  TO  CaOOL 

In  a  prosecution  for  forgery,  the  intent  to 
detnud  Is  not  only  an  essmtial  element  id  the 
crime,  bat  is  e— ntial  to  every  indictment  for 
tbe  offense. 

2.  Libel  and  sundeb  <8=>2— Intei^t  iuva- 
tgbiai.  excxft  as  to  exevplabt  daif ages. 

If  defendant's  words  were  slanderous  as  to 
plaintiff,  tbe  Intention  with  which  they  were 
used  is  Immaterial,  except  possibly  on  the  ques- 
tion of  exemplary  damages. 

3.  Libel  and  slandeb  <e=»7(12)— Ghaboe  or 

FOBQEBT  INCLUDES  ALL  ELEUENTS  OT  OF- 
FBNBE. 

Defendant's  charge  that  plaintiff  was  a  forg- 
er, and  bad  forged  defendant's  name  to  a  check, 
necessarily  induded  all  elaoents  of  the  crime 
of  toTterj,  including  the  element  of  intent  to 
defraud,  and  diarged  a  fdony. 

4.  Libel  and  blandeb  124(1)— Inbtbuc- 
tion  defininq  offxnsb  in  action  fob 
calling  plaintiff  foboeb  pbopeb. 

In  an  action  for  slander  by  having  called 
defendant  a  forger,  the  court  properly  instruct- 
ed that,  to  enable  tbe  jury  to  determine  wheth- 
er the  language  ueed  by  defendant  amounted  to 
an  accusation  of  the  crime  of  forgery,  be  would 
dtfine  tbe  offense,  and  that  Ptn.  S  470, 
Ittovided  that  every  person  who  with  intent  to 
defraud  signed  the  name  of  another  or  of  a  fic- 
titious person,  knowing  he  had  no  authority  to 
do  so,  to-a  check,  committed  forgery. 

6.  Libel  and  slandeb  «a»7(12)— Chaboe  or 

FOBQEBT  SLANDEBOUB. 

If  defendant  charged  plaintiff  with  tbe  crime 
of  having  forged  defendants  name  to  a  check, 
toA  cbatfe  was  sUndenms. 


»For  other  case*  sea  aanw  topic  and  KHT-NUHBBB  in  all  Key-Numbered  Olgwta  sod  ladezw 


Digitized  by 


Google 


886 


IM  PACIFIC  REFOBTKB 


6.  LlBEt  AND  BXAITDKK  «=9lOO<8)— NO  TAKI- 
ANCX  BRWEBZT  PLKADIKO  AND  FBOOV. 

In  an  action  for  slander,  tetttmony  Uiat  de* 
fendant  said  of  plaintiff,  "H«  fo^ed  a  check  on 
ne,"  and,  **Ha  had  a  ehedt  wUch  he  forced  his 
name  to  it,"  &«M  not  a  fatal  rariance  from 
plaintlflTa  allesatlon  tiiat  defendant  said,  "Mr. 
Carl  (plaintiff)  b  a  forger,**  for,  though  plaintiff 
mast  prove  the  use  of  the  particular  slanderous 
words,  it  1b  aufficient  If  enough  of  the  words  al- 
l^d  are  substantiallj  proved  to  coustitate  the 
sting  of  the  diarge. 

Appeal  from  Superior  Conrt,  Loa  Angdea 
County;  Curtis  D.  WUbnr,  Judge. 

Suit  tqr  Marcel  Carl  against  D.  McDougall, 
administrator  of  the  estat^  of  llieodore  Wie* 
sendanger,  deceased. .  From  Judgment  tot 
li^alntlff,  defendant  appeals.  Affirmed. 

f;  f.  Oster  and  Peyton  H.  Moore,  both  of 
£i08  Angeles,  for  appellant. 

W.  0.  Sbelton,  of  Los  Angeles,  for  respond- 
tnt 

BRITTAIN,  J.  In  a  suit  against  Theo- 
dore WIesendonger,  the  plalntlCT,  Mai;cel 
Carl,  was  awarded  a  verdict  for  $300  actual 
and  $700  punitive  damages  for  slander.  Wle- 
sendaoger  appealed  ^om  the  Judgment  en- 
tered upon  the  verdict  After  the  death  of 
the  appellant,  upon  suggestirai,  the  admin- 
istrator of  his  estate  was  substituted. 

The  complaint  was  in  two  counts,  and  in  it 
the  tdaintitC  In  aubatance  alleged  the  defend- 
ant had  to  two  dilTerent  persons,  then  the 
employers  of  tbe  plaintiff,  on  the  same  day 
but  at  different  times,  accused  the  plaintiff 
of  having  forged  the  defendant's  name 
aa  the  indorser  tut  a  certain  dieck. 
The  appellant  makes  six  spedfl cations  of  er- 
ror, which  may  best  be  discussed  in  what  ap- 
pears  to  be  their  logical  order.  Th^  are 
closely  related  and  all  refer  to  tbe  allegation 
that  the  defendant  said: 

"Mr.  Carl  Is  a  forger.  He  has  forged  my 
name  to  a  ehedc,  and  I  have  a  lithographed  copy 
of  the  check  in  my  office." 

[I-S]  In  criminal  prosecutions  for  forgery, 
the  intent  to  defraud  is  not  only  an  essential 
element  of  the  crime  of  forgery,  but  is  an  es- 
sential element  to  every  indictment  for  for- 
gery. People  T.  Turner.  113  Cal.  278,  45  Pac. 
331;  People  T.  Smith,  103  Cal.  663.  37  Pac. 
616.  In  reliance  upon  this  strict  rule  of 
criminal  pleading,  the  appellant  contends  the 
complaint  .in  the  present  case  was  fatally  de- 
fective, in  that  it  contained  no  allegation 
tliat  the  slanderous  words  were  used  with 
the  Intention  of  charging  that  the  plaintiff 
had  forged  the  indorsement  lnt«iding  there- 
by to  defraud.  If  the  words  were  slanderous, 
tbe  intention  with  which  they  were  used  is 
Immatpriel,  except  possibly,  upon  the  ques- 
tion of  exemplary  damage   The  rule  relied 


upon  by  the  appellant  binds  Urn.  Tlie  dtargo 
of  forgery  necessarily  Inclndles  all  tbe  de- 
ments of  the  crime.  If  fbe  defendant  ac- 
cnned  the  plaintiff  of  forgery  or  said  tlie 
plaintiff  had  forged  a  dieiA,  he  accused  the 
plaintiff  of  a  felony.  It  Is  not  necessary  Uiat 
the  language  used  should  be  cbosea  with  tbe 
technical  nicety  required  in  an  indictment. 
Mltchdl  V.  Sharon  <C.  C.)  51  Fed.  424,  426. 
Under  the  contention  of  the  appellant  none 
but  those  trained  to  observe  tbe  technicali- 
ties of  criminal  procedure  would  be  able  to 
Blander  their  neighbors,  and  tliey  would 
know  how  to  limit  their  statements  so  they 
might  do  the  wrong  and  avoid  its  consequenc- 
es. Where  "one  accuses  another  of  having 
forged  his  name  to  a  dieck,  the  language  can 
mean  nothing  other  than  that  the  person  ac- 
cused has  been  guilty  of  a  felony. 

[4,  i]  The  appellant  ctmtends  the  conrt 
erred  in  instructing  the  Jury  that  in  order 
to  enable  them  to  determine  whether  the  lan- 
guage used  by  the  defendant  amounted  to  an 
accusation  of  the  crime  of  forgery,  he  would 
define  for  their  pn^raees  the  offense  of  for- 
gery, and  in  further  instructing  them  that— 

"Section  470. of  the  Penal  Code  providea  in 
effect  that  every  person  who  with  intent  to  de- 
fraud signs  the  name  of  another  person  or  of  a 
fictitious  person,  knowing  that  he  has  no  au- 
thority so  to  do.  to'  a  dwck,  commits  a  forgery." 

The  appellant  argues  that  there  was  no  al- 
legation In  tbe  complaint  that  tiw  language 
used  was  to  be  construed  in  any  oUier  man- 
ner than  according  to  its  plain  and  literal 
meaning,  and  ,tbat  It  was  the  duty  of  the  trial 
conrt  to  coostme  the  language,  nils  the 
court  cUd  in  defining  forgery.  He  had 
onsly  properly  instmcted  the  Jury  that  tbey 
must  determine  wheflier  or  not  the  defendant 
(barged  the  plaintiff  with  the  crime  of  forg- 
ing his  nametoadiedL  Xf  such  a  diarge  was 
made  It  was  slanderous.  Chllders  v.  San 
Jose  Mercury,  lOB  Cal.  284,  88  Pac.  903,  45 
Am.  St.  Rep.  40;  Smulloi  t.  PbUlips,  92  Oal. 
408,  28  Pac.  442. 

[I]  The  appellant  contends  there  was  a  fa- 
tal variance  t>etween  Oie  words  allied  and 
those  proved.  NriOier  of  tbe  two  witnesses 
to  whom  the  statement  was  made  testified 
Oiat  the  defendant  said.  "Mr.  Cart  la  a  forg- 
er," but  one  testified  the  defmdant  said  of 
Carl,  "He  forged  a  check  on  me,"  and  tlie 
other,  that  tbe  defendant  said,  "He  bad  a 
check  which  he  forged  his  name  to  it"  ^e 
appellant  relies  on  those  cases  which  hold 
that  in  a  civil  suit  for  slander  the  plaintiff 
must  prove  the  use  of  the  slanderous  words, 
and  that  it  is  unavailing  that  ^e  Jury  im- 
I}utes  a  slanderous  meaning  to  other  words. 
Fleet  T.  Tichenor,  166  Gal.  343,  104  Pac  468. 
34  I/.  R.  A.  <N.  S.)  823;  Haub  v.  Frlermutb, 
1  Cal.  App.  666,  82  Pac  571.  The  rule  is  un- 
questionable and  was  properly  applied  in 
those  cases.    In  the  Fleet  Case  the  cbai^ 
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was  that  Oie  defendant  bad  aald  plaiotUE 
"stole"  certain  Jewelry,  evidODoe  was 

that  the  defendant  said  the  plalntUf  had 
"takra"  the  Jewelry.  The  word  "takoi" 
does  not  Imply  tiie  ccanmlsslon  of  a  crime, 
^nie  8tatein«it  that  a  man  has  fcnrged  a  check 
can  Imply  nothing  else.  The  appellant  testi- 
fied he  had  not  made  the  statement  The 
Jury  believed  the  other  witnesses.  The  state* 
ments  of  the  plalntifTs  witnesses  were  within 
the  rule  that  slander  is  established  if  enough 
of  the  words  alleged  are  substantially  prov- 
ed as  constituto  the  sting  of  tlie  charge  and 
contain  the  poison  to  the  character.  Fleet 
V.  Tichenor,  156  Cal.  846,  104  Pae.  458,  84 
U  R.  A.  (N.  S.)  323;  Smith  t.  HoUlster.  32 
Vt  708;  Lewis  t.  McDanlel,  82  Mo.  577; 
Merrill  t.  Peaslee,  17  N.  H.  540;  Zimmer- 
man T.  McMakin,  22  S.  .0.  372,  63  Am.  Rep.  7. 

The  appellant  claims  the  court  erred  in  re- 
fusing to  give  two  requested  Instructlona  and 
In  giving  another.  His  argument  on  those 
points  Is  based  npon  the  same  grounds  and 
the  same  rules  and  authorities  which  have 
been  discussed.  An  examination  of  the  rec- 
ord and  all  the  instructloiis  leads  to  the  con- 
clusion that  the  Instructtons  given  were  fair 
to  the  defendant,  complete,  and  In  accord 
with  the  law  that  in  such  actions  enough  of 
the  words  allied  must  be  proved  to  contain 
the  sting  of  the  charge  and  that  all  tbew<ndB 
charged  need  not  be  proved. 

Tbe  Judgment  Is  affirmed. 

We  concur:  LANODON,  P.  J.;  NOUBSE.  J. 


WHITCOMB  T.  OIANNIMI  et  aL 
(Civ.  2313.) 

(District  Court  of  Appeal.  Second  Dietrlct,  Dl- 
visicm  1,  California.    Sept.  8.  1919.) 

1.  Affeal  and  kbbob  «=3>110— No  APnCAL 

nU)H  OBDEft  OENTINO  HKW  VktAL. 

An  order  denying  motion  for  new  trial  Is 
not  appealable,  and  an  attempted  appeal  there- 
'from  idiould  be  dismissed. 

2.  BVjnSHCB  4a»73— PKBaniEPTION  IH  utob 
OF  BKaUX.ABITT  OF  OOBFORaTI  FB0CBEDZHG8. 

Where  no  showing  is  made  that  a  regular 
directora'  meeting  of  a  certain  date  was  ille- 
gally called,  assembled*  or  hdd,  if  notice  of  the 
meeting  was  required  to  be  given  each  direc- 
tor. It  most  be  presnmed,  in  the  absence  of 
contrary  showing,  that  such  notice  was  given. 

8.  OOBPOBATIONB  «=»298(3)— NOTICK  TO  DI- 
BECTORS  OF  AnjOUBNEU  UBErnnO  UNNECEB- 
8ABT. 

Whwe  a  directors'  meeting  of  a  certain  date 
was  r^ularly  held,  and  a  majority  of  the  di- 
rectors were  present,  and  action  to  ^joum  to 
a  later  date  was  regularly  taken,  no  notice  to 
directors  of  the  adjoorned  date  was  necessary. 


4.  COBFOBATIOlfS  «3>208(4)  —  DZBEOIWa* 
HBBTIirO  HOT  nBEOITL&B  B10&1TBB  BXLD 
THUK  Home  LATER. 

The  fsct  that  the  mlautes  of  a  directors' 
meeting  showed  that  the  directors  assembled 
at  1  p.  m.,  instead  of  10  a.  m.,  as  ordered  by 
the  rofiolution  of  adjournment  previously  made 
at  a  regular  meeting,  is  not  material  on  the 
regularity  or  irregularity  of  the  meeting,  as 
it  may  be  presumed  the  directors  met  as  soon 
88  a  quorum  assembled  after  10  a.  m.,  particu- 
larly in  the  absrace  of  showing  that  the  single 
absent  director  appeared  after  10  and  failed 
to  remain  because  of  lack  of  a  quorum. 

5.  COBPOBATIONS  ®=>93— Stookholdeb  hust 
SUE  wrrHiN  SIX  uorthb  attkb  baug  to  set 

ASIDE  ASSESSUENT. 
Where  an  assessment  on  corporate  stock 
levied  by  directors  was  not  Invalid,  and  thn 
stockholders  had  .notice  of  their  delinquencies, 
the  irr^ularity  that  requisite  notices  to  direc- 
tors were  not  given  of  the  meetlug  whea  reso- 
lution was  passed  postponing  a  .previondy  fix- 
ed date  of  sale  of  delinquent  stock  was  Includ- 
ed within  Civ.  Code,  f  347.  providing  a  stock- 
holder in  such  case  must  bring  his  action  with- 
in six  months  after  the  date  of  sale. 

6.  CoBPOBATions  ^s»89(2)  —  Notice  of  as- 
sessment to  ore,  NonoB  to  both  JOnfT 

STOOKHOLDKBS. 

It  ^alntifl  was  a  stockholder  In  defendant 
company  of  whom  it  was  bound  to  take  notice 
aa  such,  hia  interest  in  his  10  shares  ot  stock 
being  a  Joint  intereet  with  the  original  owner 
of  such  shares,  notice  to  the  ori^nal  owner  of 
an  assessment  was  notice  to  him. 

7.  COBPOBATIONS  «=989(2>— NoTZCB  TO  COH- 
FANT  OF  IHTBBBftr  OF  ONE  HOT  AFFBABING 
ON  BOOKS. 

A  corporation  was  not  emnpdled  to  take 
notice  of  the  interest  in  10  shares  of  stock  of 

one  who  had  acquired  a  Joint  interest  therein 
with  the  original  owner,  and  had  merely  had 
hia  name  written  on  the  original  certificate 
with  that  of  the  owner,  but  do  transfer  made 
on  the  books  of  the  company,  so  that  the  only 
notice  the  company  was  required  expressly  to 
give  of  the  levying  of  an  assessment  on  the 
stock  was  notioe  to  the  original  owner. 

8.  COBPOBATIONB  «SS>03— POBOEABI  OF  BTOCK 
BT  DIBECTOB  AT  BALE  FOB  ABBEBBICENI. 

A  director  in  the  company  when  an  assess- 
ment was  levied  and  sale  of  delinquent  stock 
made  held  not  ineligible  and  disqualified  by  any 
confidential  relationship  to  the  stockholder  from 
bidding  at  the  sale  or  purchasing  the  stock 
sold. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  W.  B.  Wallace,  Judge. 

Action  by  0.  S.  Whltcomb  against  Frank 
Olanninl  and  the  Tnlare  County  Powor  Com- 
pany, a  corpora  tlw.  From  Judgment  for 
lAalntlfl,  and  frtHu  an  order  denying  ttieir 
mc»tlon  for  a  new  trial,  ctefendaots  appeal. 
Appeal  frran  order  denying  motion  for  new 
trial  dismissed ;  Judgment  reversed. 


4ss>Far  other  omss      sum  tiole  and  KBY-NVHBBR  In  all  Ksy-Numbwed  Dlswts  and  lodflKSS 
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B.  I.  Feemater  and  BUddleotf  ft  Veemster. 
all  of  Ylaalla.  for  an>^la]its. 

Ward  bhapman,  ot  IjOb  Angeles,  and  Brad- 
ley &  Bradley,  of  Vlsalla,  for  re^xKidait. 

JAMES,  J.  [1]  This  action  was  hroaght  to 
recover  ten  shares  of  corporate  stock,  or  the 
ralue  thereof,  which  plaintiff  alleged  had 
been  made  illegally  the  subject  of  a  sale 
for  dellnQuent  assessment.  Plaintiff  had 
judgment,  from  which  the  defendants  appeal. 
There  was  also  an  appeal  attempted  to  be 
taten  from  an  order  denying  to  defendants 
a  new  trial ;  but,  as  that  order  was  not  ai^ 
pealable,  the  appeal  therefrom  should  be 
dismissed. 

t2'4]  The  contentions  of  the  plaintiff,  which 
were  upheld  by  the  trial  court,  were:  First, 
that  the  meeting  of  the  directors  at  '^hich  tiie 
assessment  was  levied  was  not  legally  called, 
in  that  the  directors  were  not  given  written 
notice  of  the  time  and  place  of  hearing;  sec- 
ond, that  a  subsequent  meeting  of  the  direc- 
tors, at  which  a  resolution  was  adopted  post- 
poning the  sale  of  stock  upon  which  the 
assessment  had  become  deliuauent,  was  Il- 
legally held,  In  that  the  directom  were  not 
giveD  written  notice  of  the  time  and  place 
of  bearing;  third,  that  the  plaintiff  as  a 
stodcholder  never  received  a  notice,  nor  was 
any  sent  to  him,  advising  him  of  Qie  de- 
linquency; fourth,  that  defendant  Glannini, 
who  was  the  purchaser  of  the  stodc  at  the 
delinquency  sale,  being  a  director  of  the  cor- 
poration, the  stodE  of  irtildi  was  then  being 
sold,  was  ineligible  and  dlaqnalifled  to  bid 
at  such  sale.  It  appeared  in  evidence  that 
the  4th  of  August,  1914,  was  the  day  regular* 
ly  set  by  the  by-laws  of  defendant  corpora- 
tion for  the  holding  of  the  regular  monthly 
directors'  meeting.  There  were  seven  direc- 
tors, all  ot  whom  were  present  except  one 
on  the  day  of  this  regular  meeting.  The 
directors  present,  after  the  meeting  was  con- 
vened, adjourned  the  regular  meeting  to 
August  11th,  at  10  a.  m.  The  minutes  of  the 
meeting  of  the  directors,  held  on  the  11th  day 
of  August,  showed  that  the  meeting  convened 
at  1  p.  m.,  instead  of  10  a.  m.,  and  that  all 
directors  again  were  present  except  one.  The 
secretary  of  the  corporation  testified  fhat 
he  had  given  written  notice  by  letter  to  this 
director  and  that  he  had  received  a  tele- 
phonic communication  from  the  director  stat- 
ing that  he  would  be  unable  to  attend  the 
meeting.  There  was  no  evidence  offered  to 
contradict  this  latter  showing  as  to  the 
notice  having  been  given  In  writing  to  the 
absent  director  of  the  meeting  of  August  11th. 
No  showing  waa  mnde  on  the  part  of  the 
plaintiff  that  the  regular  meeting  of  August 
tth  was  illegally  called  or  assembled  or  held, 
and,  if  notice  of  that  meeting  was  roQuIred 
to  be  given,  It  must  be  presumed  in  the  ab- 
sence of  a  contrary  showing  that  such  notice 
was  given.  Sferlazzo  t.  OUphant,  24  Cal. 
App.  81,  at  page  8G,  140  Pac.  288.  The 


me^S  of  Angmt  401  beta^  r^nlarly  bdd 
and  a  majority  of  the  directom  betog  pres- 
oot  and  ttie  action  to  adjonm  to  the  later 
date  of  Ausnst  11th  having  been  regnlarly 
taken,  no  notice  to  dizeetora  of  the  adjomfed 
date  was  neoeooary.  See  Seal  ct  Qold  Uln- 
Ing  Oa  T.  Slater,  161  CaL  ezi,  120  Fac:  15, 
where  it  Is  ooid: 

"A  director  receiving  notice  of  a  meeting  wai 
boand  to  know  that  a  qoorom  m^ht  adjosm, 
and  that  bosineas  mi^ht  be  transacted  at  the  ad- 
joomed  meetinc.  And  this  b  in  Mcordance 
with  the  general  rule,  which  is  that  no  notioe 
ot  adjournment  of  a  meeting  rtvolarly  called 
need  be  giv«i"— citing  authorities. 

Hence,  not  only  was  no  notice  rtviolred  to 
be  given  to  any  directw  of  the  time  and 
place  for  the  holding  of  the  adjourned  di- 
rectors' meeting,  but  the  evidence  without 
dispute  shows  that  the  Mily  director  absent 
on  August  11th  was  notified  In  writing.  The 
fact  that  the  minutes  of  the  meeting  eliowed 
that  the  directors  assembled  at  1  p.  m.,  in- 
stead of  10  a.  m.,  as  ordered  by  the  resolu- 
tion of  adjournment,  previously  made,  seems 
to  us  not  to  be  material,  fac  the  reason  that, 
in  the  absence  of  evidence  to  the  contrary, 
it  may  be  presumed  that  the  directors  met 
as  soon  as  a  quomm  had  assembled  after 
the  hour  of  10  a.  m.,  and  especially  in  view, 
too,  of  the  fact  that  no  showing  was  made 
that  the  absent  director  appeared  at  10 
o'clock  and  failed  to  remain  because  of  the 
lack  of  a  quorum.  He  had  previously  noti- 
fied the  secretory  that  he  would  not  appear. 
The  directors'  meeting  of  August  11th,  at 
which  the  resolution  was  adopted  levying  the 
assessment  against  the  stock  of  the  defendant 
corporation,  was  therefore  duly  held  and 
legrally  noticed  and  called.  That  the  resolu- 
tion levying  the  assessment  was  sufficient  In 
form  and  substance  Is  not  disputed.  In  this 
reeolution  it  was  declared  that  the  assess- 
ment levied  thereunder  should  become,  de- 
linquent on  the  16th  day  of  September,  1914, 
and  that  all  delinquent  stock  on  which  the 
assessment  had  not  been  paid  should  be  sold 
on  the  Sth  day  of  October,  1914,  at  2  o'clock 
p.  m.  On  the  first  Tuesday  In  September, 
that  being  the  time  fixed  by  the  by-laws  for 
the  holding  of  the  regular  monthly  directors' 
meeting,  a  quorum  was  not  present.  Minor- 
ity directors  attempted  to  adjourn  until 
September  2d.  On  September  2d  a  quorum 
was  present  and  an  adjournment  was  taken 
to  September  17th.  Five  directors  were  pres- 
ent at  the  meeting  of  September  17th  and 
an  adjournment  was  again  taken  to  October 
3d.  At  the  meeting  of  September  17th,  at 
which  there  were  present  all  but  two  di- 
rectws,  a  resolution  was  adopted  providing 
for  the  pnblication  of  a  notice  giving  the 
names  of  those  delinquent  and  the  stock  held 
by  them,  and  giving  notice  of  sale  wbiCb  was 
to  take  place  on  the  Sth  of  October,  1914,  as 
previously  determined  in  the  resolution  levy- 
ing the  assessment  At  the  October  3d  meet- 
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Ing,  at  which  tn  directora  were  present  ex- 
cept me,  flie  absoit  director  beliiff  the  direc- 
tor who  is  d^endant  liere,  CHaimlni.  a  reso- 
lution  was  adopted  postponing  the  date  of 
sale  from'  Octobw  SOt  to  Vor&nher  4th,  and 
providli^  for  a  pabllcation  of  notice  of  snch 
extension  or  postponement  We  liaTe  al- 
ready concluded  that  the  proceedings  op  to 
and  Including  the  levying  of  the  assessm^t 
were  regularly  taken  and  had,  and  the  record 
furtlier  shows  that  anbsequent  proceedings 
np  to  and  including  the  date  of  delinquency 
as  fixed  in  the  resolution  last  referred  to, 
were  all  completed  as  required  by  law.  The 
resolution  ordering  the  assessment  contained 
complete  direction  for  the  publication  of  the 
necessary  notice  ct  sale  for  delinquencies 
(Ct.  Code,  I  337),  and  the  publicatlcm  of 
that  notice,  it  Is  admitted,  was  had  in  ac- 
cordance with  the  dlrectiim  of  the  resolntUm. 

[f]  The  question  as  to  whether  Qie  meet- 
ing <tf  OctolffiT  8d  waa  xegolarly  called  and 
held,  Uiat  being  the  meeting  at  which  the 
resolution  was  passed  postponing  the  date  of 
sale  to  November  4th,  is  next  entitled  to 
cimsiderstion.  If  all  of  the  directors  had 
been  presuit  at  that  meeting,  there  would 
have  been  no  quratiim  as  to  the  legality  of 
the  action  taken,  r^ardtess  of  the  matter 
of  notice  having  been  gtren  to  any  of  them. 
Civ.  Code,  I  820a.  It  may  be  assumed  that 
the  court  was  correct  in  finding,  aa  it  In- 
ferentlaXly  did,  that  the  requisite  notices 
were  not  given  of  de  nfeetlng  of  October  Sd. 
The  assessment,  as  has  been  noted,  was  not 
invalid ;  the  stockholders  had  notice  of  their 
ddinquencies.  Hence  we  think  that  the  ir- 
regularity, if  such  it  be.  was  one  included 
within  the  provisions  of  section  847,  Civil 
Code,  which  provides  that  a  stockholder  Uiust 
in  such  case  bring  his  action  within  six 
months  after  the  date  of  sale.  This  action 
was  commenced  by  the  filing  of  a  complaint 
on  February  21,  1916;  the  sale  of  the  stock 
was  made  in  November,  1914.  Assuming  that 
the  plaintiff  as  stodcholder  received  all  the 
necessary  notices  and  that,  as  we  have  al- 
ready decided,  the  levying  of  the  assessment 
was  regularly  done,  plaintiff's  action  would 
be  too  late. 

[t-t]  ^ere  is  next  to  be  considered  the 
question  as  to  whether  at  ttie  times  material 
to  the  levying  of  the  assessment  and  making 
of  the  sale  plaintiff  was  in  fact  a  stock- 
bolder  In  defendant  corporation  and,  if  so, 
whether  he  was  charged  with  notice.  It  Is 
admitted  by  the  defendants  that  no  special 
notice  was  given  to  the  plalnUfE  of  the  levy- 
ing of  the  assessment,  as  required  by  section 
336,  Civil  code;  that  Is,  no  notice  was  given 
to  him  other  tiiao  such  notice  as  might  be 
imparted  by  that  published  in  the  newspaper. 
Admittedly  the  giving  of  notice  by  publica- 
tion alone  under  the  sectloo  of  the  Code 
cited  would  not  be  sufficient.  The  ten  shares 
Qf  stodi  referred  to  in  this  controversy  were 
originally  issued  to  one  Hall  and  had  never 


been  transferred  from  Hall  to  any  person 
upon  the  books  of  tiie  corpwati<ni  up  to  and 
including  the  date  of  sale  as  made  under  tlie 
assessment  It  aeons  Qiat  the  defendant 
corporation  was  oigaged  in  the  business  of 
furnishing  a  certain  form  of  power  to  its 
stockholders.  After  Hall  secured  his  stock, 
he  parted  wiXh  swne  intweat  In  land,  whleb 
was  affected  by  the  stock,  to  tills  plaintlfl, 
and  the  certificate  of  stock  was  taken  to  the 
office  of  Oefendant  coiporatlon  and  the  person 
in  charge  notified  of  the  fact  that  Whit- 
comb  had  beoHne  the  owner  ot  an  undivided 
interest  In  tiie  stock.  There  was  testlmtmy 
that  tile  secretary  of  the  corpwation 
took  the  or^nal  certificate  and,  after  tne 
name  of  Hall,  appearing  therein,  wrote  the 
name  of  this  plaintiff.  Plaintiff  testified  that 
he  was  the  i<Aat  owner  with  Hall  of  the 
stodc  up  to  the  time  that  Hall  transterred 
tOa  entire  Interest  to  tiie  plalntUC  Under 
the  Issues  made  by  the  pleadings,  we  must 
assume  that  this  latter  transfer  waa  made 
after  tiie  sale  for  ddlngaent  assessment  We 
have  noted  tiiat  the  stotik  waa  never  trans- 
ferred upon  the  boo^  of  the  cmrporatiML 
It  is  diown  that  notice  of  Qie  assessment 
WM  given  to  Hall,  the  record  owner,  and 
tiiat  none  was  given  to  the  plaintiff.  As  far 
aa  can  be  gathered  tmn  the  record  the  In- 
terest acquired  by  Wbttcoml^  the  plaintiff, 
both  in  the  pr(^»erty  of  Hall  and  in  the  stock 
of  defoidant  corporation,  which  was  useful 
principally  in  connection  with  that  property, 
was  in  the  nature  of  a  partnership  Interest 
Plaintiff  in  his  testimony  Insisted  th,at  the 
interest  was  a  Joint  Interest,  and  if  we  are 
to  assume  that  ttie  corporation,  because  of  the 
fact,  aa  It  appeared,  that  it  had  knowledge 
that  both  Whitcomb  and  HaU  were  hehig 
dealt  with  In  connection  with  the  power 
furnished  to  the  land.  Is  estopped  from  deny- 
ing that  plaintiff  held  a  stockholder's  Inter- 
est  tn  the  corporation,  then  we  think  that  it 
Is  logically  to  be  concluded  that  notice  to 
Hall  was  notice  to  Whitcomb.  We  are 
strongly  Inclined  to  the  conclusion  that  aa 
the  stock  had  never  been  transferred  on  tb% 
books  <rf  the  corporation  the  latter  was  not 
bound  to  recognize  Whitcomb  aa  a  stockholder 
whm  it  gave  notice  of  the  assessment  levied. 
While  it  Is  true  that  Whitcomb  stated  in  his 
testimony  that  he  asked  the  secretary  to  see 
that  the  booba  were  changed,  he  made  no 
request  at  any  time  to  have  any  specific 
number  of  shares  of  stock  assigned  to  him, 
or  for  any  new  certificate  to  be  Issued  to 
hhn,  but  went  away  content  with  the  writing 
in  of  his  name  after  Hall's  on  the  original 
certificate,  after  stating  to  the  secretary 
that  he  had  become  "Jointly"  Interested  In 
tbe  stock  with  Hall.  Section  324  of  the 
Civil  Code  provides  that  stock  may  be  trans- 
ferred upon  the  books  of  the  corporatism, 
and  provides  that  "until  the  same  Is  so 
entered  upon  the  books  of  the  corporation 
as  to  show  the  names  of  the  parties  by  whom 
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and  to  wluHn«  transferred,  the  number  of 
the  certlflcate,  the  namber  or  designation  of 
the  shares,  and  the  date  of  the  transfer," 
such  transfer,  except  as  between  the  parties, 
should  not  be  valid.  Under  the  facts  shown 
we  conclnde:  First,  that  assnmins  the  plain- 
tiff to  have  been  s  stockholder  of  defendant 
corporation  and  of  whom  defendant  corpora- 
tion was  bonnd  to  take  notice,  the  Interest  In 
the  stock  being  a  joint  Interest,  notice  to  Hall 
of  the  delinquent  assessment  was  notice  to 
falm.  Secondly,  that  it  Is  not  correct  to 
assnme  the  corporation  was  compelled  to  take 
notice  of  the  Interest  In  the  stock  of  the 
plaintiff,  but  that  relying  upon  Its  records, 
there  appearing  not  to  have  been  a  trans- 
fer made  from  Hall  to  plaintiff,  the  only 
notice  that  was  reqaired  to  be  expressly  given 
of  the  levying  of  the  assessment  was  the  no- 
tice to  Hall.  The  claim  made  and  to  which 
coontenance  was  given  by  the  trial  Jndge, 
that  <xianninl,  being  a  director  at  the  time 
of  the  levying  of  the  assessment  and  the 
sale  made,  was  ineligible  and  dlsqnalitled 
frmn  bidding  at  the  sale  or  of  purchasing 
stock  sold  thereat,  we  are  not  prepared  to 
sustain.  The  facts  shown  In  no  way  Illus- 
trate a  case  where  the  relation  of  the  director 
to  the  stockholder  was  of  such  a  conQdentlal 
character  as  to  make  it  a  breatAi  of  faith 
or  trust  Bbonld  be  be  pomltted  to  purchase 
the  stock. 

In  our  oplnlcm,  the  trial  judge  was  In 
error  In  the  making  up  of  his  oonclusiona 
as  to  the  rights  of  the  i^intlfl. 

The  anwal  txom  the  order  denjing  defend* 
ants'  motion  for  a  new  trial  la  dismissed, 
fnie  Jndgm^t  is  reversed. 

WeoonCDr:  CONBBY,  P.  J.;  8BAW,  J. 


DE  BOOK  T.  DB  BOCK  et  al.   <OIv.  1896.) 

(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.  Sept  17,  1919.   Beheaxing  Denied 
by  Supreme  Court  Nov.  14,  1919.) 

1.  Appeal  aud  ksbob  «=>757(8)— Ukneces- 
sabt  to  pbint  all  tkstihont  in  bbibf. 

The  Legislatare  did  not  intend,  by  the 
enactment  of  Code  Civ.  Proc  |  953c,  that  ap- 
iwllant  should  be  required  to  prbtt  in  bis  brief 
all  the  testimony  appearing  In  the  record,  or 
even  all  the  testimony  relating  to  the  points 
urged  by  him  for  reversaL 

2.  HUSBAITD  AMD  WIFE  ^=>332~CoVPLAINT 
BY  WIFE  STATINa  CAUSE  OF  ACTION  FOB 
ALIENATION, 

In  a  wife's  action  for  alienati<Mi  of  her 
husband's  affections,  complaint  held  sufficient 
to  state  a  cause  of  action. 


REPORTEB  (Osl> 

P.> 

5.  ESTOFFEL  *a>8(2>— JuDauHT  ♦=»CS2— Ks- 

xoppBL  or  wm  suino  vob.  aldraxkhi  bt 

PBKVXOm  AUMAtXOKS  WBIIT  BUina  ntt  DX- 

VOBGK. 

Wife  ktM  net  estopped,  In  her  actum  for 
alienatioa  of  her  husband's  aflecUouB,  from  de- 
nying certain  facts  alleged  by  her  in  her  com- 
plaint In  suit  for  divorce  against  the  husband, 
defendants'  attempt  being  to  invoke  an  estop- 
pel by  judgment  in  effect,  whil^  such  an  es- 
toppel can  only  arise  and  be  Invoked  where  the 
subject-matter  of  the  litigatioo  and  the  parties 
are  the  same. 

4,  EvxDXHOB  «=9a66(8>— Pi'CJ^nia  m  pbiob 

sen  UBnTTASLI  AS  ADlOBSIOir  AdAINffT 

ximaiar. 

In  a  wife^s  suit  for  alienation  of  her  hns- 
band's  affections,  complaint  in  her-prior  divorce 
action  against  blm  can  perform  no  other  office 
than  that  of  evidence  of  an  admission  on  plain- 
tiffs part  that  the  ,  material  facts  stated  in 
her  divorce  complaint,  which  was  verified,  are 
true,  not  being  coodusive,  bat  rd>iittable  as  an 
adsaiaiim  against  interest 

B.  Husband  and  wxr  ^s»838<9)— SuYnczBS- 

CT  OF  BTIPENCB  TO  SHOW  AUKRATIOIf  OF 
husband's  ATRCmOKB. 

In  an  actUn  by  a  wife  for  alienation  of  her 
husband's  affections  against  the  husband's  broth- 
er, his  aister-in-law,  and  the  woman  alleged  to 
have  ezercised  the  improper  influence  over  the 
husband,  evidence  held  insufficient  to  justify 
verdict  against  such  woman,  but  sufficioit  to 
support  verdict  sgalnst  the  brother  and  sister- 
in-law. 

6.  Husband  and  wifb  «=»883(3)— Etidbncs 
of  convebsa.ti<>^b  '^^  suit  fob  ausnatxon. 

In  an  action  for  alienation  of  a  husband'* 
effectloQS,  evidence  by  plaintiff  wife  of  conver- 
sationB  between  herself  and  husband  was  ad- 
missible to  indicate  their  feelings  towards  eadi 
other. 

7.  ApFIAL  AND  EBBOB  4s^37(2>— TnELT  OB- 
nonON  TO  INADHIS8IBU  ETIDENCIE. 

Where  It  is  not  apparent  from  the  ques- 
tion itself  that  the  response  will  ou  any  theory 
of  the  case  be  Inadmissible,  an  objection  alone 
to  the  question  will  be  of  no  avail,  but  the 
party,  when  the  inadmissible  evideace  is  for 
the  first  time  disclosed  by  the  answer,  must 
move  to  have  it  stricken  oat,  and,  failing  to 
do  BO,  cannot  predicate  error  on  the  queatioii. 

8.  Tbial  4=996— Stbikinq  of  xnadubsibis 
btidbncb. 

In  a  wife's  action  for  alienation  of  her 
husband's  affections,  testimony  of  a  witness 
that  the  husband  told  her  he  had  received  two 
letters  from  a  certain  womsn  htid  effectually 
stricken  on  motion  of  defendants  by  the  trial 
court. 

9.  Appeal  and  kbbob  9=91050(1)— -ADanssxoH 

OF  EVIDENCE  OF  FACT  OTHBBWISE  SHOWN 
HARM  LESS. 

The  improper  admission  of  evidence  was 
harmless  to  appellants,  where  the  same  foct  was 
otherwise  shown  on  trial  without  objection 
from  them. 
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10:  TvxAL  •sHS(l)— BzoLUSiOH  or  Quianoil 

TO  OOUBT  imiBAD  Ot  WlTNUfl  NOT  BUBJIOT 

OV  KUVIBW. 
In  a  1  wife's  action  for  alienation  of  h«r 
husband**  affeetfons,  where  defeodaots'  attor- 
ney asked  the  conrt  whether  he  might  ask  plain- 
tiff a  question  regarding  a  conversation  wiUi 
her  husband  along  the  lines  as  that  with  a 
third  person,  the  inqxiiry  was  not  sufficiently 
precise. 

11.  Tbull  <se»29(S)  —  OsncnoH  bt  tbiai. 

OODS*  TO  OBOSS-BUMIffATXOir. 

action  of  the  trial  Judge  in  objecting  to 
a  Qoestlon  to  plaintiff  on  cross-examination, 
and  In  then  snstalnlng  hta  own  objection,  la 
sot  ordinarilj  to  be  commended. 

12.  AfPBAX.  ARD  BBBOB  «=3>930(^— ABSITUF- 

Tioif  rauj  roxxowxD  msTBUonoRa. 
Where  the  trial  court's  atrictiire  on  one  of 
the  witnesses  and  coansel  for  defendants  sbonld 
not  hare  been  Indulged  In,  but  the  Jvij  was 
fully  and  dearly  instructed  to  disregard  ev- 
erything said  by  the  court  along  that  line,  the 
appellate  court  most  assnme  the  Inatractlon 
was  followed. 

Appeal  from  Superior  Cotirt,  Sacramento 
Coud^;  Cbarles  O.  Busick,  Judge. 

Aeti<m  by  Oatberine  H.  De  Bock  for  aliwa- 
tlon  of  ber  bvsband'B  affectloiu  against  An- 
gust  De  Bocfe  and  others.  From  Judgment 
for  plaintiff,  defendants  appeoL  Beversed  In 
part;  affirmed  In  part 

Jay  L.  Henry,  E.  S.  Wacbborat,  and  O.  B. 
McLaughlin,  all  of  Saraamento,  for  appel- 
lants. 

P.  H.  Johnson  and  Irving  D.  Gibson,  both 
of  Sacramento,  for  respondent 

PSR  CURIAM.  We  adopt  the  following 
portion  of  our  oplnira  on  the  former  hear- 
ing of  this  cause: 

"The  appeal  Is  prosecnted  by  defendants,  un- 
der the  altematiTO  method,  from  a  jodgment 
against  them  in  the  sum  of  $S,000. 

"It  Is  stated  in  appollantg*  opening  brief 
that  the  action  was  brought  'to  recover  damag- 
es from  defendants,  for  enticing,  inducing,  end 
persuading  plaintiff's  husband  to  desert  and 
abandon  her,'  while  respondent  maintains  that 
the  cause  of  action  is  'for  the  alienation  of 
the  aCcctiona  of  Louis  De  Bock,  husband  of 
respondoit' 

[I]  "Preliminarily,  respondent  contends  tbat 
this  court  is  preduded  from  considering  the 
points  urged  for  reversal  for  the  reason  that 
appellants  have  failed  to  comply  wttb  the  pro- 
vision of  section  95Sc  of  the  Code  of  Civil 
Procedure,  which  provides  that  'the  parties 
must  print  in  their  briefs,  or  in  a  supplement 
appended  thereto,  such  portions  of  the  record 
as  they  desire  to  call  to  the  attention  of  the 
court'  The  trial  of  this  case  occupied  six  days, 
and  the  reporter's  transcript  contains  762  type- 
written pages.  Appellants'  opening  brief  con- 
sists of  125  printed  iwges,  practically  one-half 
of  which  are  devoted  to  a  reproduction  of  the 
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testimony  wUdi  tbey  dslm  k  snlKelent  fairly 
and  Inddly  to  present  to  this  court  the  points 
upon  which  they  rely,  and  we  think  their 
briefs  sufficiently  comply  with  the  terms  of 
the  section  td  compel  our  consideration  of  the 
points  raised  on  the  apiteal.  Tliat  the  Legis- 
latore  did  not  Intend,  by  the  enactment  of  said 
section,  that  the  appellant  in  «  case  should  be 
regulred  to  print  in  his  brief  all  the  testimo- 
ny appearing  In  the  record,  or  even  all  the  tas- 
tinooy  relating  to  tiie  points  urged  by  him  for 
a  rarersal,  la  Indubitably  shown  by  the  use  of 
the  phrase,  'such  portions  of  the  record.* 

"The  pointa  first  urged  for  a  reversal  by  the 
appellants  concern  the  complaint  and  the  ef- 
fect of  certain  allegations  of  th^  complaint  in 
an  action  for  <Uvorce  instituted  by  the  plain- 
tiff against  Louis  De  Bock  and  determined  pri- 
or to  the  time  at  which  the  present  action  was 
commenced,  and  they  are:  (1)  That  the  com- 
plaint falls  to  state  a  cause  of  action;  (2)  that 
there  Is  a  Tsrlance  between  the  facta  alleged 
in  the  complsiBt  In  the  dlvwee  action  and  thesa 
set  forth  in  the  complaint  in  this  action  i^th 
respect  to  the  cause  or  causes  culminating  In 
the  separation  of  and  estrangement  between  the 
plaintiff  and  ber  former  spouse;  that  the  plain- 
tiff is  concluded  by  the  facts  alleged  in  her  dl* 
vorce  action,  and  is  therefore  estopped  from 
contradicting  them  In  this  action.  In  other 
words,  the  contention  Is  that  the  plaintiff,  hav- 
ing charged  certain  specified  misconduct  against 
her  former  husband  In  her  divorce  complaint. 
Is  Gondoslvdy  bound  by  the  avermenta  so  made, 
and  therefore  will  not  be  pennitted  to  oay  in 
the  onnplaint  in  this  action  that  the  charge 
so  made  was  not  true. 

"Ihe  decision  <^  these  points  will  require, 
of  course,  a  consideration  of  the  complaint  In 
this  action  and  (as  to  the  asserted  estoppel) 
also  a  consideration  of  the  '  complaint  in  the 
action  by  the  plaintiff  against  the  said  Louis  De 
Bock  for  a  divorce. 

"The  complaint  herein  alleg^:  That  plalntifl 
and  Louis  Do  Bock  intermarried  at  Sacramen- 
to -on  the  26th  day  of  January,  1905,  and  ever 
sines  haira  been  and  now  are  husband  and  wife, 
and  up  to  about  the  numth  of  June  or  July  of 
the  year  1914r  lived  happOy  together  as  such 
husband  and  wife.  That  the  conjugal  affection, 
support,  protection,  care,  comfort,  and  con- 
sortium of  the  plaintiff's  uld  husband  was  and 
is  a  valuable  property  right'  to  which  plaintiff 
is  entitled.  'That  said  Louis  De  Bock,  on  or 
abont  the  first  day  of  August,  1914,  with  the 
intent  at  such  time  to  desert  and  abandon  this 
plaintiff,  wrongfully,  willfully,  and  voluntari- 
ly separated  from  plaintiff  and  then  and  there 
deserted  and  abandoned  this  plaintiff,'  by  rea- 
son of  which  plaintiff  Is  now  living  separate 
and  apart  from  her  husband.  That,  by  reason 
of  said  alleged  wrongful  acta,  which  are  re- 
produced, plaintiff  was  compelled  to  bring  an 
action  for  divorce  against  her  husband  which 
rcsolted  in  an  Interlocutory  decree  of  divorce 
being  entered  on  September  12,  1914.  'That 
some  time  about  the  month  of  June,  1914,  and 
prior  to  the  day  of  the  said  desertion  and  aban- 
donment of  [daintifl  by  her  husband,  the  said 
deCendauts  wlllfony,  wroogfolly,  wickedly,  ma- 
liciously, and  injuriously  combined,  consplr- 
ed,  confederated,  and  agreed  and  contrived,  In- 
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tending  thereby  to  tnjare  tlila  plaintiff  and  to 
deprire  her  of  the  kffecdon,  rapport,'  etc..  of 
her  hnsbud,  and  %aid  defendant!  by  reason 
of  said  agreement  and  eonsplraeyt  wrongfolly, 

malldonily,  willfully,  and  wickedly  braved  and 
coodacted  themselves  continuonsly  ever  since 
said  time,  towards  this  plaintiff  In  an  nnMnd. 
inconsiderate,  nnsociable,  cruel,  and  inhnman 
manner,  thereby  gradually  undermining  and 
wholly  destroying  this  plalntifTs  happiness, 
peace  of  mind,  and  greatly  Injuring  and  Im- 
pairing her  health ;  said  oondnet  •  *  •  con- 
tinually growing  worse  and  more  cruel,  until 
by  reason  thereof,  and  In  conjunction  with  the 
conduct  of  her  husband,  •  •  •  plaintifF  tat- 
fered  great  and  grievous  mental  anguish  and 
pain*  and  she  became  sick  and  confined  to  her 
bed.  That  In  execution  of  said  conspiracy  said 
defendants  wrongfully,  etc.,  continuously  until 
abont  the  first  day  of  August,  1914,  *«itloed, 
induced,  begged,  persuaded  and  urged'  her  has- 
band  'to  deprive  tiiia  defendant  of  all  the  things 
which  it  was  tile  dnty  of  said  Louis  De  Bock  to 
funiish  this  plaintiff  as  his  wife,  and  to  aban- 
don and  desert  her  and  live  separate  and  apart 
from  her,  and  to  refuse  to  live  with  her  and  to 
nrglect  her  and  keep  her  away  from  his  said 
home  and  the  home  of  these  defendants,  and 
for  himself  to  remain  and  live  with  the  defend- 
ants, August  De  Bock  and  his  said  wife,  Ella 
De  Bock,  where  defendant  Millie  Fisher  was, 
and  is,  a  frequent  visitor.'  That  said  Louis  De 
Bock  did,  on  or  about  August  1,  1914,  'by  rea- 
son of,  and  on  account  of.  and  as  a  remit  of 
the  arts,  wiles,  dmigns,  blandishment,  machina- 
tions and  persuasion,  in  parsnanee  of  said 
agreement  and  conspiracy  •  •  «  «itirely  de- 
sert and  abandon  this  plaintiS,  and  ever  efncc 
said  time  has  continaed  to  desert  and  abandon 
ber,  and  has  during  all  of  said  times  persistent- 
ly and  continuoaaly  neglected  and  refused  to 
furnish  this  plaintiff  all  the  things  which'  it 
was  his  duty  to  furnish  her.  That  said  de- 
fendants, 'confining,  conspiring,  confederating, 
and  a^eeing,  and  willfully,  wickedly,'  etc.,  'in- 
tending then  and  there  to  injure  tiiis  plain- 
tiff, to  reduce  her  to  penary,  and  deprive  her 
of  the  affection,  support,'  etc  of  her  husband, 
about  the  months  of  June,  Hvlj,  and  Au- 
gust, 1914,  'absolutely  and  oitirely  alienated, 
estranged,  and  destroyed  the  affection  of  her 
hnsband  for  her  'and  alienated  the  affections 
of  said  Louis  De  Bock  from  plaintiff,  and  did 
illegally  persuade,  entice,  and  abduct  said  Loo- 
is  De  Bock  from  plaintiff,  whereby  the  plain- 
tiff has  wholly  lost  and  been  deprived  of  the 
assistance,  comfort,*  etc.,  of  her  husband,  to 
which  plaintiff  was  entitled  and  otherwise  would 
have  had  'hut  for  the  Illegal  persuasion,  con- 
versation, and  the  said  enticement,  abduction 
and  doinfTs  and  actions  of  the  said  defendants.' 
It  was  alleged  that  plaintiff  had  thereby  been 
damaged  in  the  sum  of  $15,000,  and  judgment 
was  prayed  for  that  amount. 

"There  was  introduced  in  evidence  the  judg- 
ment roll  in  the  case  of  Catherine  M.  De  Bock 
V.  Louis  De  Bock,  being  the  action  for  divorce 
referred  to  in  the  complaint.  It  appears  there- 
from that  on  September  12,  1014,  the  complaint 
in  said  <fiTorce  action  was  filed  in  the  superior 
court  of  the  -county  of  Placer,  in  which  county 
the  parties  resided ;  that  the  answer  of  the  de- 
fendant was  filed,  a  trial  of  the  action  was  had, 
and  findings  and  an  interlocutory  decree  of 


dtrores  on  die  CTotmd  of  erndty  vera  ottered 
tm  the  same  day,  the  decree  also  peawi^ag  tm 
alimtmy  to  be  paid  the  plaintiff  and  for  •  divi- 
sion between  the  parties  of  certain  real  and 
personal  property.  A  final  decree  of  divorce 
was  en  tared  in  the  actitm  on  September  28, 
1915. 

[2]  "There  was  no  demurrer  to  the  complaint 
In  tiiis  action,  but  even  in  the  face  of  a  gen- 
eral demurrer  we  would  hold  the  foregoing  al- 
legations sufficient  in  the  statement  of  a  cause 
of  action  in  a  eaae  of  this  diaracter.  The 
eighth  paragraph  in  very  plalo  and  direct  lan- 
guage charges  the  formation  of  a  oonspiracsr  by 
the  defendants  having  for  its  object  the  aliena- 
tion from  the  plaintiff  of  the  affections  of  her 
former  husband  and  thereby  to  deprive  her  of 
bis  protection,  assistance,  and  consortium,  that 
such  conspiracy  was  actaally  executed  or  car- 
ried out  by  the  defendants,  and  tliat  by  reason 
of  the  wrongful  acta  of  the  latter  the  phiintifl 
lost  the  lore  and  the  affection  and  the  conaorti< 
um  of  her  ssid  former  husband.  A  complaint 
in  substantially  the  same  language  was  held 
good  in  Humphry  t.  Pope,  122  Oal.  ^iS,  54 
Pac  647.  It  is  true  tbst  the  complaint  con- 
tains some  matters  which  are  wholly  imtoateriali 
to  and  have  no  necessary  connection  with  the 
cause  of  action  pleaded,  unless  th«(r  may  be 
regarded  as  explanatory  by  way  of  inducement 
of  the  cause  stated;  but  where,  as  here,  the 
complaint  contains  averments  which  do  state  a 
cause  of  actirai,  it  cannot  be  held  bad  even 
under  a  demurrer,  albdt  It  does  also  contain 
matters  having  no  connection  with  or  in  no  way 
tending  to  explain  the  facts  constituting  the 
cause  of  action  or  bow  or  in  what  manner  each 
facts  came  into  existence.  If  the  matters  re- 
ferred to  are  nonessentiBl  or  redundant,  they 
could  have  been  stridten  from  the  complaint 
on  motion,  in  which  case  the  complaint  wonld, 
as  stated,  still  state  a  cause  of  action  against 
the  defendants  for  the  alienation  of  the  afEee- 
tions  of  plaintiff's  husband. 

[3,  A]  "Nor  is  there  any  merit  in  the  conten- 
tion that  the  plaintiff  is  estopped  in  this  action 
from  denying  certain  facts  alleged  in  her  com- 
plaint In  the  suit  for  divorce  against  Louis 
De  Bock.  This  contention  arises  from  the  fact 
that  the  plaintiff  in  the  complaint  In  the  divorce 
action  charged  that  her  then  husband  treated 
her  in  a  cruel  and  inhuman  manner  for  a 
period  of  more  than  one  year  *next  Immediately 
preceding  the  commencem^f  of  the  aetlcm  for 
divorce,  particularizing  therein  certain  occa- 
sions Txpon  which  acts  of  cruelty  were  practiced 
upon  her  by  said  Louis  De  Bock  and  specificslly 
describing  the  nature  thereof,  some  of  whidi 
facts  (it  was  alleged)  having  been  committed 
in  the  month  of  August  immediately  preceding 
the  mouth  in  which  the  action  for  divorce  was 
instituted,  whereas,  in  the  present  action,  the 
plaintiff  alleges  in  ber  complaint  that  she  and 
her  former  husband  'up  to  about  the  month 
of  June  or  July,  1914,  lived  happily  tt^ther 
as  husband  and  wife.' 

"It  is,  of  course,  elementary  that  estoppels 
bind  only  parties  and  priviea.  An  estoppel  by 
judgment  can  only  arise  and  be  invoked  where 
the  subject-matter  of  the  litigation  and  the 
parties  are  the  same.  Strangers  to  the  suit 
or  those  not  privies  in  law  to  the  parties  there- 
to are  not  precluded  under  the  doctrine  of  es- 
toppd  from  setting  up  rights  whidit  as  to  them. 
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have  not  bem  adjndicated  In  the  action.  While 
the  efltoppel  soocht  to  be  inTOked  here  is  said  to 
lie  an  eatoppel  arliiug  up(m  «nd  in  the  j^ead- 
ing0,  yet,  If  this  were  trde,  yn  can  percelT* 
no  l(^cal  re«Kn  for  holding  that  In  effect  the 
attempt  here  i«  not  to  invtAe  an  eitoiq^td  by 
Judgment,  since  the  findings  of  the  court  in  the 
divorce  action  are  in  strict  accord  with  the 
facts  stated  in  the  complaint  therein,  and  cer- 
tainly, if  the  plaintiff  is  upon  the  ^trine  of 
estoppel  fweclosed  the  right  to  deny  in  this 
action  the  truth  of  the  facts  alleged  In  ber  di- 
vorce complaint,  a  fortiori,  ahoold  she  be  like- 
wise handicapped  by  the  judgment  in  the  di- 
vorce action,  which  involves  a  definitive  and 
oondnsive  adjudication  of  the  facts  as  pleaded 
1^  her,  so  far  as  is  concerned  the  cause  of 
action  so  stated  as  against  her  former  husband. 
But  be  that  as  it  may,  it  is  very  dear  that, 
since  the  iiarties  to  the  present  action  were 
not  parties  to  the  divorce  action  and  the  sub- 
ject-matter of  the  two  actions  is  entirdy  and 
wholly  different,  the  prindide  that  an  estoppel 
win  not  He  In-  such  drcumstances  is  equally 
applicable  whether  the  claimed  estoppel  arises  in 
the  pleadings  or  by  virtue  of  the  judgment. 
It  follows  that  the  complaint  in  the  divorce  ac- 
tion can  perform  no  other  office  in  this  action 
than  that^  evidence  of  an  admission  upon  the 
part  of  the  plaintiff  that  the  material  facts  stat- 
ed in  ber  divorce  comi^aint,  which  was  verified, 
are  trne.  It  is  not,  ftf  coorae,  condoslve  evi- 
dence of  the  troth  of  the  facts  so  stated  and  may 
be  rebutted,  but  It  constitntes  an  admlsrion 
against  interest  which  may  and  should  be  consid- 
ered in  the  determination  of  the  issues  of  fact  In 
the  subsequent  action.  'A  verified  petition  filed 
in  one  case  by  a  party  is  competent  evidence 
against  such  party  on  the  trial  of  another  case 
as  a  statement  or  admission,  but  is  not  con- 
clusive and  carries  nothing  of  estoppel.*  Solo- 
mon B.  Co.  V.  Jones,  80  Kan.  601,  2  Pac.  667. 
See,  also,'  Panons  v.  Copeland,  83  hfe.  870, 
64  Am.  Dec  628;  Murphy  v.  Hindman,  58 
Kan.  184,  48  Pae.  850;  Warfleld  t.  lindell, 
80  Mo.  272,  77  Am.  Dec.  614;  Clemens  v. 
Clemens,  28  Wis.  687,  9  Am.  Rep.  620;  16  Cyc, 
1060;  Freeman  on  Judgments,  |  417a;  BIa<^ 
Judgm.  8  608;  Dahlman  v.  Forster,  66  Wis. 
382,  13  N.  W.  264. 

"The  remaining  and  by  far  the  more  imiK)i> 
tant  problems  submitted  for  solution  here  in- 
volve the  Question  whether  the  verdict  derives 
sufficient  support  from  the  evidence  and  the 
further  question  whether  certain  ruliogs  upon 
the  evidence  were  erroneous  and,  if  erroneous, 
whether  prejudidal  in  their  effect  upon  the  sub- 
stantial rigbta  of  the  defendants. 

"Although,  as  seen,  the  briefs  contain  por- 
tions of  the  testimony,  the  writer  has  pei^ 
formed  the  deddedly  operose  task  of  reading 
all  the  testimony,  which  comprises  spproxl- 
mately  seven  hundred  pages  of  typewritten 
matter.  Tliis  burden  was  assumed  tx^use 
of  the  claim  that  the  evidence  is  wholly  insufS' 
dent  to  support  the  verdict,  and  tiiat  a  number 
of  errors  in  the  admission  and  exdnsioi  of  cer- 
tain evidence  was  committed  at  the  trial,  and 
because,  if  they  were  errors,  we  are  required 
to  determine  whether  or  not  a  miscarriage  of 
justice  hss  f crowed  from  those  errors  (article  6, 
f  4H>  Con8t.)~a  question  wtiich  can  be  deter- 
mined in  this  cast  only  after  an  yyaminari^  of 
the  sridcoiee. 


"It  is,  of  eotirse,  entirely  out  of  tiie  qnestioii 
to  essay  a  reivodDeti<m  herds,  even  in  mb- 
stance,  of  all  the  testimony  which  waa  received 
and  presented  to  the  jnry.   All  Chat  can  be 

done  or  which,  la  oar  opinion,  it  is  necessary 
to  do,  is  to  Btata  in  a  concise  form  all  of 
what  may  be  termed  the  ccmtroUing  facts ;  that 
is,  all  thoae  facts  wiiicb,  in  any  view  or  under 
any  possibls  interpretation,  may  be  said  to  af- 
ford or  tend  to  afford  support  to  the  cause  of 
action  stated  in  the  complaint.  This  we  wUl 
BOW  proceed  to  do. 

"^Hie  dsffendant  August  De  Bock,  spolcen  of  as 
'Gob,'  is  a  brother  of  IjouIs  De  Bo^,  and  da* 
fendant  Clara  B.  De  Bock,  referred  to  in  the 
record  as  'Ella,'  is  the  wife  of  August.  Defend- 
ant Millie  Fisher  for  many  years  had  been  an 
intimate  friend  of  her  codefendants.  She  first 
met  Louis  De  Bock  and  the  plaintiff  in  1912, 
when  she  visited  their  house  in  company  with 
Ella  De  Bock.  Louis  De  Bock  was  an  engineer 
in  the  employ  of  the  Sontliem  Pacific  Company. 

"l%ere  was  testimony  tending  to  show  tliat 
Idointiff  and  her  husband  lived  happily  together 
for  a  period  of  over  nine  years,  from  their  mar- 
riage in  190B  until  the  spring  of  1914.  They 
Hved  mostly  at  Boscvllle  and  Blue  Canyon,  in 
Placer  county.  During  the  period  above  men- 
tioned Louis  De  Bock  treated  hia  wife  in  a 
kind  and  affectionate  manner.  He  would  kiss 
both  her  and  her  mother,  who  lived  with  her 
part  of  the  time,  when  he  left  the  house-  to  go 
on  his  ran.  PlalntUE  testified  that  in  abont 
March,  1914,  her  husband  became  cool  and  in- 
different towards  her;  that  in  Jane,  1914,  he 
went  to  Colfax  to  work,  leaving  her  at  Blue 
Canyon;  and  that  about  the  first  of  August 
he  deserted  her.  She  also  said  that  defeodanta 
liad  always  been  friendly  towards  her  and  had 
vidted  her  frequently  until  in  the  summer  of 
1914,  when  they  ceased  visiting  her  and  be- 
came very  indiilerent  and  cool  toward  her. 
Some  time  In  the  month  of  August,  1914,  plain- 
tiff and  her  mother  vidted  Ella  De  Bot^  and 
Millie  Fidier  at  the  house  of  said  Ella  in  Blue 
Canyon  and  had  a  conversation  with  them. 
Plaintiff  spoke  of  a  letter  written  by  Ella  De 
Bock  and  asked  why  stie  had  written  it.  De- 
fendant Ella  said  that  she  had  written,  saying 
that  plaintiff  and  her  husband  were  having  trou- 
ble. Plaintiff  testified:  'She  started  in  about 
my  husband,  end  she  said  that  I  was  a  fool  to 
put  up  with  him  the  way  he  was  carrying  on, 
and  Uiat  he  wsa  low  and  disdpated,  and  she 
was  sure  he  was  running  around  with  fast 
women,  and  she  said  that  I  was  a  superior  wo- 
man to  him;  she  said:  *'The  only  thing  left 
for  you  to  do  is  to  get  a  divorce;  If  I  were 
you  I  would  go  away  off  to  Los  Angeles,  where 
I.  would  never  come  In  contact  with  him  again. 
Yon  could  take  him  to  the  desert  of  Sahara,  and 
he  would  never  be  any  diffcrrnt."  *  Asked  by 
plaintiff  if  she  was  sure  her  husband  was  run- 
ning around  with  fast  women,  defendant  Ella 
said  that  'slie  didn't  know  it  for  a  fact,  but 
was  sure  of  it.  *  *  *  She  said:  "I  would 
take  my  maiden  name  back." '  Plaintiff  tes- 
tified that  defendant  Fisber  spoke  up  and  said 
that  she  admired  Ella  for  the  way  that  she 
took  the  thing;  that  when  she  first  met  my 
husband  she  thought  he  was  a  pretty  good  look- 
ing fellow ;  but  she  said,  '  "Now  he  is  low  and 
disdpated,  degraded  looking,"  and  she  said: 
"Kate,  jOD  are  a  fool  to  put  up  with  anybody 
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like  that ;  there  i»  too  manj  men  in  the  world." 
And  rite  wyBi  "I  could  g«t  cm  any  tiae,  bat 
no  man  fiw  me.  I  adnw  7011  to  get  a  divom." ' 
Plaintiff  said  that  in  July,  1914.  at  &6  houaa 
of  EUa  De  Bock,  in  BowviUa,  abe  had  a  oon- 
vereation  with  her  husband  in  which  ihe  aaked 
him:  'What  ia  the  matter  with  you,  Lou,  any- 
way? Why  are  you  treating  me  thia  wayV  to 
which  be  replied,  'Kate,  the  only  way  for  you 
and  I  to  get  along  is  for  me  to  quit  my  job, 
and  for  us  to  go  off  where  my  folka  will  never 
know  where  we  are.'  Plaintiff  aaid:  'Why 
do  yon  talk  that  way?  *  •  *  My  2dka  aren't 
trying  to  aeparate  ui.*  At  about  ttie  tame  time, 
<  at  Boseville,  plaintiff's  huaband  told  her  he  waa 
not  going  to  live  with  her  any  more,  and  aaid,' 
'If  you  don't  think  yon  have  got  groimda  enough 
to  get  a  divorce,  I  will  get  a  woman  and  let 
you  catch  me  with  her,'  and  plaintiff  said  be 
told  her  'he  bad  been  running  around  with  fast 
women,  and  all  that  sort  of  thing ;  bo  wouldn't 
live  with  me  any  l<mger.'  She  aaid  that  the 
had  tried  to  get  him  to  come  back  to  her,  even 
after  she  had  filed  her  complaint  for  divorce, 
bat  that  be  aaid:  'It  has  gone  this  far,  let  it 
go  through/  Plaintiff  said  that  when  she  would 
go  to  the  train  to  tee  her  huaband,  if  Gua  and 
fjlla  De  Bock  were  there  he  would  hardly  apeak 
to  her,  but  that  when  she  would  go  the  next 
day,  if  he  waa  alone,  be  would  get  off  the  en- 
gine and  kisB  her  and  be  himself  again. 

"Mrs.  Bose  Oray  testified  that  very  often  she 
and  Ella  De  Bock  discussed  the  plaintifi^  and 
that  on  one  occasi<«i  said  EUa  stated  that  'the 
only  way  Iioa  could  get  rid  of  her  was  to  take 
her  meal  ticket  away  from  her.'  It  appeared 
that  plaintiff  bad  a  painting  which  she  had  tak< 
pn  to  Sacramento  to  have  valued,  and  Ella  aaid 
to  the  witness  that  'she  didn't  care  if  she  got 
a  handred  thousand  dollars  fw  the  picture,  juat 
so  she  got  out  of  the  family,  and  left  the  De 
Bocka  alone;  that  Oos  aaid  be  would  give  her 
five  doUara  if  aha  would  take  her  maiden  name 
back';  that  plaintiffs  tnfiuenoe  was  so  strong 
over  ber  bnaband  that  they  would  have  to  move 
away  until  thia  thing  was  put  through.'  At 
one  time,  speaking  of  the  Catninetti  case,  EUa 
said  to  witueaa  'that  she  didn't  blame  Drew 
Oaminetti  at  all,  if  be  waa  in  lore  with  the 
girl,  and  that  his  own  father  upheld  liim,  and 
that  if  she  were  in  Lou's  shoes,  she  would  do 
the  same.* 

"Louis  De  Bock  first  met  defendant  Fisher 
in  1912,  when  ebtr,  with  Ella  De  Bock,  visited 
the  home  of  himBelf  and  wife  at  Blue  Canyon  and 
remained  there  about  eight  or  cine  days.  They 
made  tbem  another  visit  of  two  or  three  daya' 
length  in  1813.  In  the  same  year,  Ella  De 
Bock  had  a  cottage  at  Truckee,  where  Misa  Fish- 
er was  her  gneat.  Louis  De  Bock  visited  them 
every  Saturday  night  for  about  two  months. 
He  testified  that  in  1014  he  saw  Misa  Fisher 
(me  evening  in  Oakland  at  his  siater'a  house, 
and  later  tiie  same  year  he  met  ber  again  in 
Oakland. 

"During  the  month  of  July,  1914,  Mrs.  Ella 
I>e  Bock  wrote  to  Mrs.  Itose  Gray,  who  lived 
at  Blue  Canyon,  requesting  her  to  secure  a 
house  for  her  at  the  canyon  during  the  summer 
months  and  not  to  let  plaintiff  know  of  it.  Mrs. 
Gray  secured  a  house,  and  Mrs.  Ella  De  Bock 
and  Miss  Fisher  occupied  it  from  the  middle  or 
latter  part  of  July.  Miss  Flaber  testified  she 
had  alwaya  been  friendly  with  plaintiff  and  bad 
visited  at  ber  house  until  the  summer  of  181'^ 


bnt  that  at  that  time  'w«  ware  reaueated  by 
Mrs.  Goi  De  Bock  to  stay  avray  from  there, 
not  mix  in  our  f^—^nj  affain.  At  about  this 
time,  Ella  De  Bock  and  Miss  Fisher  kept  tbeir 
elotbeo  on  moat  of  raw  ni^t  without  rotiring 
in  order  to  be  sure  of  meeting  the  re^ndent's 
husband  as  be  passed  through  on  bis  run  at 
4  o'clock  in  the  morning.  He  dismounted  from 
the  uigiue  and  hugged  and  kiaaed  Iratb  of  tbem. 
On  one  occaaion  Clara  E.  De  Bock  met  Looia 
De  Bock  at  a  train  and  'iMttod  him  on  Uie 
face  in  an  affeetfonata  way.'  S^rom  Jane  IS  to 
July  S,  1914,  Looia  Dt  Bode  roomed  at  the 
houae  of  Mrs.  Jessie  M.  Wales,  at  Colfax. 
Louis  waa  then  the  firemen  on  tlie  locomotive 
engine  of  which  Mrs.  Wales'  husband  waa  the 
engineer.  While  stotving  at  the  Wales',  Louia 
received  one  or  more  lettera  from  the  defendant 
Fiaber,  signed  'Millie,*  and  be  spoke  of  her  <m 
those  occasions  as  'My  Mill,'  and  called  ber 
hia  'pal*  and  tricnd.  On  one  occasion  Looia 
showed  Mra.  Wales  mmt  samples  which  be  aaid 
wwe  Munitlea  4>t  lliiUe'a  draasea  and  tb^  ahe 
(Millie)  iMd  aent  them  to  him.  - 

"In  August,  1914,  defendant  Goa  De  Bodt 
went  to  plaintiff's  boose  to  get  Louis  De  Bock's 
hunting  clothes.  She  said  be  told  ber  that  four 
men,  including  bimaelf  and  her  husband,  were 
going  on  a  bunting  trip;  that  no  women  were 
going  al<Htg.  The  three  defendanta  went  by 
train  to  Reno  and  were  tbero  met  by  Lonia  De 
Bock.  From  Beno  the  four  of  them,  with. a 
man  named  Judd.  started  in  an  antMOoblle  be- 
longing to  Gus  De  Bock  and  drove  to  Sacra- 
mento^ The  party  stayed  two  days  in  Sacra- 
mento, Louis  De  Bock  stopping  at  a  hotd  and 
the  defendanta  going  to  the  home  of  the  mother 
of  Mrs.  Ella  De  Bock.  The  defendants  and 
Ijouis  De  Bock  then  went  in  the  automobile 
to  Melson,  Chico,  Orovllle,  and  Lincoln,  remain- 
ing one  night  in  eadi  place.  Th^  bad  a  camp- 
ing outfit  widi  them,  but  the  testimony  was 
that  they  did  not  camp  oat  at  any  tima.  The 
auto  trip  oonsomed  abovt  a  week. 

"We  have  now  presented  herdn  Ihe  salient 
facts  brought  oiit  by  the  testimtmy.  There  are 
many  other  facts  in  the  record  of  the  same  gen* 
eral  character  of  those  embraced  in  the  fore- 
going statement  to  which  we  have  not  consider- 
ed it  necessary  to  make  apedfic  reference  here- 
in for  the  purpose  for  which  the  evidoice  is  to 
be  considered  here. 

"It  must,  of  course,  be  conceded.  In  view  of 
the  verdict,  that,  notwithatandlng  that  the 
plaintiff  in  ber  divorce  complaint  under  oadi 
declared  that  'for  more  than  one  year  next  bn- 
mcdiately  preceding  tbe  commencement  of  the 
foregoing  action,  defendant  has  treated  plaintiff 
In  a  cruel  and  inhuman  manner,'  etc.,  specify- 
ing times  and  placea  when  and  where  audi  acts 
of  cruelty  were  committed,  she  and  her  former 
husband,  down  to  a  few  weeks  prior  to  the  com- 
mcncement  of  said  divorce  suit,  lived  amicably 
and  happily  together,  never  prior  thereto  having 
had  anything  more  than  those  inconsequential 
misunderstandings  which  are  common  among 
married  people  and  which  are  mere  temporary 
outbursts,  generally  not  followed  by  serious  re- 
sults. These  further  facts  are,  from  tbe  verdict, 
to  be  conceded  as  having  been  establiahod: 
That  from  the  date  of  the  intermarriage  of 
Louis  1^  Bock  and  tbe  plaintiff,  in  the  year 
1005,  down  to  about  a  year  prior  to  the  date  of 
their  separation  by  divorce,  tbe  defendants  Gus 
and  Clara  E.  De  Bock  were  on  nnlftumly  friend- 
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ly  teraus  with  the  plaintiff;  that  at  aboat  the 
time  indicated  they  turned  against  the  plaintiff, 
the  defendant  Ous  De  Bock  haTtnx  developed  a 
feeling  of  Intense  hatred  for  her;  that  both 
Gua  and  Clara  E.  De  Bock  were  at  the  least 
agreeable  to  if  not  anxiona  for  a  permanent 
separation  of  the  plaintiff  and  Louis  De  Bock; 
that  OuB  and  dan  De  Bocfc,  as  well  aa  Louis 
t>«  Bock,  ware  very  much  attadied  to  Millie 
E*iaher  and  that  the  latter  reciprocated  that 
sentiment  aa  to  all  those  thtee  pereona;  that 
both  Qua  and  Louis  De  Bock  almost  inTariably, 
upon  returning  from  their  runs  (Gus  being  also 
a  locomotiTe  engineer  in  the  employ  of  die  S. 
P.  po.),  greeted  both  Clara  B.  De  Bode  and 
Millie  Fisher,  upon  meeting  them  on  those 
occaaions,  in  a  wrj  affectionate  manner,  often 
kissing  the  women;  that  Qua  De  Bock,  Clara 
H.  De  Bock,  Millie  Fisher,  and  Lonfs  De  Bock, 
between  themaeWeB  arranged  ^e  outing  in  the 
antomoblle,  mentioned  at>OTe,  and  that  (it  may 
reasonably  be  inferred)  it  was  the  purpose  of  all 
of  them  to  make  the  -plaintiff  believe  that  the 
party  constituting  the  'outing  party'  was  to 
consist  entirely  of  men— that  no  females  were 
to  be  members  thereof.  It  is  further  to  be  con- 
ceded that  it  la  fairly  and  reasonably  inferable 
from  the  evidence  tliat  Ona  and  Clara  B.  De 
Bock  had  discussed  with  Louis  De  Bode  the 
proposition  of  a  permanent  legal  aeparatlon  be- 
tween himself  and  the  plaintiff.  In  a  word,  it 
is  the  duty  of  this  court  to  assume  that  every 
word  of  the  evidence  as  to  the  acts  and  conduct 
of  the  defendants  in  connection  with  the  plain- 
tiff and  Louis  De  Bock  ia  absolute  verity,"  and 
so  viewing  the  record,  what  shall  we  conclude 
aa  to  the  sufficiency  <rif  the  evidence  to  support 
the  verdict? 

"Unquestionably,  the  theory  upon  which  the 
complaint  proceeds  is  that  there  existed  between 
Louis  De  Bock  and  Millie  Fisher  a  mutual 
eentiment  at  love  and  affection;  that  Louis, 
having  transferred  hia  affeetiona  from  the  plain< 
tiff  to  Mlea  Fisher,  desired  to  be  freed  from  the 
then  insuperable  legal  obstade  in  the  way  of 
making  that  young  woman  his  wife;  that  Oos 
and  Clara  De  Bock,  being  greatly  attached  to 
Miss  Fisher  and  having  conceived  a  deep  feel- 
ing of  animosity  against  the  plaintiff,  joined 
Miss  ^sher  (and  perhaps  Louis  De  Bock)  In  a 
scheme  the  consummation  of  which  would  be 
the  divorcement  of  the  plaintiff  and  Louis  and 
the  subsequent  intermarriage  in  due  legal  time 
of  the  latter  and  Miss  Fisher.  At  the  time  of 
the  trial  of  this  case— over  two  years  after  the 
plaintiff  was  divorced  from  her  former  husband 
—Louis  De  Bock  and  MUlIe  Fisher  had  not 
intermarried.  There  Is  no  direct  evidence  that 
they  ever  intended  to  Intermarry  or  that  they 
were  more  than  good  friends.  There  is  no  evi- 
dence that  they  ever  maintained  improper  rela- 
iions  with  each  other,  unless  it  la  to  be  dedared 
that  the  fact  that  he,  as  did  Gus  De  Bock,  in 
the  presence  of  bis  wife,  often  kissed  her  when 
he  met  her  affords  an  inference  of  meretricious 
relations  between  them,  a  proposition  abhorrent 
to  decent  and  right  thinking.  But  let  it  be 
assumed  that  Louis  De  Bock  was  'in  love'  with 
Millie  Fisher,  that  she  loved  bim,  and  that  as  a 
consequence  Louis  lost  all  love  and  affection  for 
his  wife;  yet  the  troth  remains  that  there  Is 
no  direct  evidence  tbat  that  condition  was  not 
brought  about  wholly  and  solely  through  the 
^  conduct  and  acts  of  Louis  himself.  In  other 
wofda,  if  It  be  true  that  there  was  generated 
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and  developed  In  the  hearts  of  Loals  De  Bode 
and  Miss  Fisher  a  mutual  seDthnent  of  lore 
and  affection  snffident  to  overcome  and  destroy 
the  love  and  affection  whidi  Louis  once  had  for 
the  plaintiff,  the  evidence,  while  perhaps  having 
a  tendency  to  do  so,  does  not  dearly  ahow  bat 
that  Louis  himself  was  the  wooer  and  not  the 
wooed,  and  that  he  himsdf  todc  the  Inltlativa 
in  bringing  about  that  state  of  feeling  or  senti^ 
ment  between  tiiem.  In  short,  the  record  dto- 
dosM  very  slight  evidence,  the  effect  of  which 
is  to  negative  the  proposition  that  Louis  De 
Dock's  whole  conduct  towards  Millie  E^sher  was 
his  own  voluntary  act,  uninfluenced  by  any  ae* 
tive  interference  on  her  part.  Buchanan  v. 
Foster,  2&  App.  Div.  48  N.  X.  Sapp.  7S2, 
735." 

[I]  Upon  further  consldermtlon  ire  have 
reoched  tbe  eondoslon  that  not  only  Is  tiie 
evidence  against  MUlle  Fisher  rmy  sll^t, 
but  that  It  is  not  1^117  suflBdent  to  jnstifr 
a  verdict  against  her. 

"The  evidence  IB  obrioiuly  stronger  against 
the  De  BodE  defendants  than  It  Is  against 
Miss  Fldur.  Bnt  the  evidence  against  all 
the  defraidants  Is  entirely  of  circnmstances. 
There  Is  no  direct  evidence  diat  the  conduct 
and  acts  of  any  of  the  defendants  constituted 
the  cause  of  the  abandonment  by  Lonls  D« 
Bock  of  his  wife  or  his  loss  of  affection  for 
her."  But,  considering  all  the  drcumstances 
dlsdosed  by  the  record,  ve  think  It  cannot 
be  said  that  the  verdict  as  to  Qie  De  Bocks  iM 
onwarranted. 

In  cases  like  Oils,  d^>endtng  fbr  thtir  sup- 
port entirely  npcm  clrcnmstantla]  evidence, 
the  task  of  the  reviewing  court  is  more  diffi- 
cult than  In  those  instknces  wherein  the  ver- 
diet  rests^  In  part  at  least,  upon  the  direct 
testimony  of  witnesses.  This  drcumatanco 
famishes  an  additional  reason  why  we  have 
given  this  record  sucb  deliberate  o«i- 
slderatlm,  devoting  especially  c^pse  attention 
to  the  questions  whether  the  verdict  is  sup- 
ported, and  whether  any  preJuffidal  error 
was  committed  by  the  mal  court  In  its  ruN 
Ings  up<m  the  admisaiblli^  of  evidence. 

As  to  the  snfflciency  of  the  allowing  to  sup- 
port a  rational  inference  In  favor  ctf  plalntlfl 
we  have  already  declared  our  Judgment  It 
remains  to  notice  the  other  spedflcations  of 
alleged  error,  and  at  these  only  five  are  re- 
garded of  snffident  gravity  to  require  specif- 
ic attention. 

[1, 7]  1.  The  record  diows  the  following 
proceedings  while  Hie  plaintiff  was  on  the 
stand; 

"Mr.  Johnson:  Q.  In  July,  1914,  when  you 
were  visiting  Ella  De  Bode  at  Roseville,  did  you 
have  a  conversation  with  your  hnsband  at  that 
time?  A.  Tea.  Q.  Wdl,  what  waa  It?  A, 
Well,  I  asked  blm  what  was  the  matter  with 
him,  and  he  told  me— we  had,  we  took  a  walk- 
he  had  not  been  treating  me  right  for  quite  a 
while,  and  we  took  a  walk  and  EUa  De  Bock, 
she  went  out  some  place,  and  him  and  I  took  a 
walk,  and  I  asked  bim:  'What  is  the  matter 
with  you,  Lou  anyway?  Why  are  you  treating 
ms  this  way?*  And  hs  said.  'Eats,  the  ouly 


Digitized  by 


896  PACIBIO 

way  for  me  to  get  along*—  Mr.  Wachhorat  (in- 
tarraptitig):  'We  object  to  that  as  IrreleTant, 
incwnpetent,  and  immaterial.*  The  Court:  *It 
will  be  admitted  for  the  purpose  of  ■bowing  the 
xolatloni  exiatinff  between  the  witness  ana  her 
huaband;,  not  for  the  purpose  of  binding  the 
defendants,  except  ss  it  would  show  the  rela- 
tions. Go  on.'  A.  Well,  we  took  a  walk,  and 
I  asked  bim  what  was  the  matter  with  him 
that  be  was  treating  me  the  way  be  was,  and 
he  said:  'Kate,  the  only  way  for  you  and  I  to 
get  along  is  for  me  to  qnit  my  job,  and  for  as 
to  go  off  where  my  folks  will  never  know  where 
we  are— nerer  find  oat  where  we  are.*  I  said: 
'Why  do  yoD  talk  that  way?  My  folks  aren't 
trying  to  make  troable  with  me.*  I  asked  it  of 
bim,  and  I  said,  'You  do  not  want  to  quit  your 
position,*  and  I  said  to  him,  'If  yon  feel  that 
way,  why  don't  you  quit?"  and  he  said;  'No,  I 
will  take  a  lay-off.'  And  I  said.  'My  folks 
aren't  trying  to  separate  UB.'  He  nld:  'That 
IB  just  the  way  it  stands.* " 

The  point  of  tbe  objection  ia  that— 

"The  defendants  could  not  be  prejudiced  by 
any  declaration,  act  or  omission  of  plaintiff  or 
her  husband  not  made  in  their  presence."  Code 
CiT.  Proc  I  1848;  Humphrey  t.  Pope,  1  Cal. 
App.  876,  82  Pac.  223;  Baahore  T.  Parker,  146 
Cal.  528,  80  Pa&  707. 

It  la  quite  obvious,  bowerer,  that  the  only 
portion  of  tbe  anawer  that  could  possibly 
prejudice  tbe  defendanta  was  tbe  statement 
In  reference  to  th^r  going  away  "where  my 
folks  will  never  know  where  we  are.'*  But 
a  sufficient  answer  to  appellants*  criticism  of 
thig  la  that  no  motion  was  made  to  strike  it 
out  The  question  Itself  was  concededly  prop- 
er, as  evidence  of  convetaations  between  the 
husband  and  wife  was  admissible  to  Indicate 
their  feelings  towards  each  other.  Hence, 
any  objection  to  the  question  would  have 
been  properly  orermled.  But,  if  it  may  be 
said  that  the*objection  of  appellants  made  in 
the  midst  fjt  the  answer  can  be  considered 
as  a  motion  to  strike  out,  then  It  Is  quite  ap- 
parent that  the  motion  was  properly  denied, 
since  she  bad  up  to  that  time  said  nothing 
whatever  to  connect  appellants  in  the  sligbt- 
est  degree  with  any  trouble  between  herself 
and  her  husband.  Tbe  proper  practice  in 
such  cases  is  well  settled,  and  it  is  sufficient 
to  refer  to  the  decision  of  the  Supreme  Court 
in  the  case  of  People  v.  Lawrence,  143  Cal. 
14S,  70  Pac.  893,  68  Ix  B.  A.  193.  Therein  It 
Is  said: 

"Under  such  circumstances,  where  it  is  not 
apparent  from  the  question  itself  that  the  re- 
sponse thereto  will,  upon  any  theory  of  the  ease, 
be  inadmissible,  an  objection  alone  to  tbe  qnes- 
tion  will  be  of  no  avail,  but  the  party  must, 
when  the  inadmissible  evidence  is  for  the  first 
time  disclosed  by  the  anawer,  move  to  have  it 
stricken  out.  This  is  the  proper  and  only  reme- 
dy, and  the  apppllant  here,  having  failed  to 
avail  himself  of  such  a  motion,  is  not  in  a  posi- 
tion to  predicate  error  merely  upon  a  question 
which,  upon  its  face,  did  not  show  that  the 
tMtimony  to  be  given  In  response  to  it  would 
necessarily  be  Inadmisuble." 
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H(»eover,  tbe  coart  In  its  ruling  limited 
the  consideration  of  the  evidence  to  the  single 
purpose  of  indicating  the  relation  of  the  par- 
ties, and  we  must  presume  on  appeal  that  It 
was  considered  by  tbe  Jury  only  for  that  pur- 
pose. 

[1,1]  2.  Complaint  is  made  of  the  testi- 
mony of  a  Mrs.  Wales  that  Louis  De  Bock 
told  her  either  in  Jane  or  July,  1914,  that  be 
had  received  two  letters  from  the  defendant 
Fisher.  But  tbe  court  struck  out  this  evi- 
dence in  the  following  language: 

"As  to  the  Iett»8  which  Loo  De  Bock  told  her 
he  received  from  HilUe  Fisher,  why  the  motion 
will  be  granted.  It  is  hearsay,  anything  that  is 
told  her,  and  her  only  InfonnatKu  is  what  he 
told  her— ia  hearsay.** 

Furtheimore:  ' 

"The  court  instructs  tbe  jury  that  as  tbe  oonrt 
has  ffnnted  tJie  motitm  to  t^ike  oat  that  por- 
tion of  the  witness"  testimony  wher^  die  stat- 
ed what  Louis  De  Bodt  had  told  her  concern- 
ing letters,  and  what  he  told  ber  concerning 
whom  the  letter  was  from;  but  as  to  the  letters 
which  she  saw  herself  and  read,  and  the  testi- 
mony win  be  (me  letter;  that-staudsk  and  is  not 
stricken  oat.** 

Aw^lants  oontend  that  then  Is  arane  un- 
oertaSnty  aa  to  this  rnUng.  B^t  It  Is  fdcar 
that  everything  ttiat  was  aald  by  Lonte  De 
Bock  was  stricken  out  There  was  nothing 
left  of  any  importance  in  the  anawer  to  the 
question,  to  vhich  an  objectl<m  bad  been 
made.  The  aaa  letter  to  which  tbe  court  re- 
fers was  undoubtedly  the  one  concemihg 
which  she  testified  without  objection  when 
she  was  asked  the  question:  'IDM  Lou  De 
Bock  ever  give  yon  any  lettera  to  mail  to 
Millie?"  and  she  answered,  "One."  9*art3ier- 
more,  "What  did  yon  do  with  itT*  and  she 
answered,  "I  burned  It"  But,  If  we  concede 
ttiat  the  court  did  not  fully  strike  out  ttie  tes- 
timony to  which  an  objection  was  made.  It 
is  quite  apparent  that  it  restated  in  no  prej- 
udice to  ai^ellanta,  since  Oie  same  ^tt  was 
dhown  without  objection.  Femaadea  ▼.  Watt. 
28  OaL  App.  86k  IM  Pm.  47;  8  GiHinu  Juris, 
815. 

8.  The  sitnatlott  is  almUar  in  reference  to 
the  ndlns  of  the  court  as  to  a  conversation 
between  plaintiff  end  one  Bob  Wales  as  to 
said  correspondence.  If  error  waa  commit- 
ted. It  was  clearly  wifliont  j^rejndlce  for  the 
reason  already  ateted. 

Besidea,  ttie  cwtente  of  the  Uttwa  were 
not  shown,  and  it  cannot  be  assumed  that 
there  was  ansrISiing  therdn  of  a  compromis- 
ing or  Improper  character,  or  tibat  the  jury 
was  Influenced  against  any  of  the  defendants 
by  the  mere  drcumstance  that  Lou  De  Bock 
had  correfqimnded  with  Mlas  Fisher. 

[II]  4.  It  la  urged  11iat,the  court  erred  in 
refusing  a  request  of  appellante  to  cnofrex- 
amine  the  plalntUt  in  r^erence  to  a  codv^ 
sation  with  her  husband.  The  request  Itself 
was  somewhat  Indefinite,  being  in  the  fol- 
lowing language: 
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"WeD,  no*,  Toor  lumor,  In  ngud  to  Boi 
Smith,  may  I  aak  the  question  regarding  a  om- 
venation  aionf  the  uma  Bnea-wltlt  her  hna- 
baad?" 

The  reference  to  "Ben  Smith"  may  be 
nnderstood  when  we  recall  tliat  appellants 
had  unsuccessfully  attempted,  to  question  the 
witness  about  a  conversation  with  said  Ben 
Smith.  If  appellants  desired  to  interrogate 
plaintiff  concerning  a  conrersatioa  witli  her 
husband,  they  should  have  put  the  inquiry 
In  more  precise  terms.  It  does,  indeed,  ap- 
pear that  the  court  did  uot  so  understand 
the  question.  Again,  they  should  liave  asked 
the  quasticm  of  the  witness  directly  to  make 
it  the  proper  subject  of  review.  Moreover, 
the  question  does  not  purport  to  be  In  refer- 
ence to  any  quarrel,  disagreement,  or  dis- 
sension between  her  and  her  husband.  If 
such  was  the  purpose  of  the  guestlMi,  It 
should  have  been  disclosed  to  the  court.  In 
Count?  of  Sonoma  v.  Hall,  129  Cal.  6S9,  62 
Tac.  21S,  objections  were  sustained  to  cer- 
tain questions  upon  cross-examination.  It 
was  contended  on  appeal  that  the  questions 
should  have  been  allowed  for  a  certain  pur- 
pose* not  evident  on  the  trial;  bat  the  Su- 
preme Court  said: 

"If  such  was  the  purpose  of  the  qaeationa,  a 
direct  question  should  have  been  asked  in  such 
manner  as  to  show  the  aim  of  counsel." 

Again,  assuming  that  counsel  desired  to 
ask  the  witness  concerning  a  controversy 
about  her  having  been  In  a  hospital  at  Sac- 
ramento, it  may  be  said  that  the  husband 
testified  fully  as  to  the  conversation,  and  it 
thus  appears  that  the  conversation  did  not 
amount  to  a  quarrel  and  the  fact  that  they 
lived  together  for  six  years  thereafter  is 
quite  satisfactory  evidence  that  said  conver- 
sation did  not  cause  their  separation. 

[Ill  5.  Plaintiff  was  asked  on  cross^am- 
inatlon  concerning  a  "disagreeable  conversa- 
tion" with  her  husband  about  one  Scdiultz. 
^e  trial  judge  made  an  objection  to  the 
question  and  then  sustained  his  own  objec- 
tion. Such  procedure  is  not  .to  be  commended 
except  in  unusual  cases.  Counsel  for  re- 
spondent seem  to  have  been  amply  able  to 
fully  protect  the  interests  of  their  client  and 
they  should  have  been  permitted  to  make 
whatever  objection  they  deemed  advisable. 
'But  what  has  been  said  in  reference  to  the 
preceding  matfer  will  apply  to  this  question 
which  related  to  an  occasion  of  six  years 
prior  to  the  separation  of  the  parties.  And 
whatever  discord  was  thereby  created  was 
clearly  condoned  and  forgotten  in  the  sub- 
sequent  six  years  of  felicitous  marital  re- 
lation. 

[12]  Some  complaint  la  made  of  certain 
crltldsra  made  by  the  trial  judge  of  one  of 
the  witnesses  and  of  the  counsel  for  appel- 
lant. It  may  be  admitted  that  the  stricture 
Bbonld  not  have  been  indulged  in ;  but  the  jury 
was  fully  and  clearly  instructed  to  dlsr^card 
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vr&sttitng  aald  by  OM  oonrt  aloDg  Qiat  Ibw, 
and  we  must  aasnme  Uiat  tfaa  lnBtnictlon  was 
followed. 

The  Judgment  aa  to  Wllie  Fteher  la  re- 
veraed,  and  as  to  tlie  other  defendants  It  Is 
affirmed. 

HART,  J.  (concurring).  As  the  writer  of 
the  former  opinion  filed  in  this  cause,  and 
In  view  of  the  fact  that  we  have  reached  a 
different  conclusion  from  that  arrived  at  on 
the  former  consideration  of  the  case,  I  deem 
it  proper  to  explain  tliat  in  the  original  con- 
sideration I  was  misled  by  the  lack  of  clear- 
ness of  the  record  as  to  the  action  of  the 
court  with  respect  to  certain  evidence  to 
which  objections  were,  in  my  opinion,  well 
taken,  and  which  I  conceived  to  be,  in  view 
of  the  sllghtness  of  the  proof  against  the 
defendants,  suffldently  prejudicial  to  require 
a  reversal  of  the  judgment  as  to  all  the  de- 
fendants. Upon  a  reconsideratlcm  of  the  rul- 
ings upon  which  the  reversal  by  the  former 
opinion  was  ordered,  however,  I  find,  as  the 
present  opinion  shows,  tliat  the  court  struck 
out  all  the  damaging  portions  of  certain  tes- 
timony to  which  objection  was  made,  and 
that,  as  to  other  testimony,  which  I  held  to 
be  erroneous  and  prejudicial,  no  motion  was 
made  to  strike  It  out  after  it  had  been  given, 
although  there  was  an  objection  made  to  it  t 
after  it  got  into  the  record.  As  the  main  opin- 
ion shows,  in  such  circumstances — that  is, 
where  a  projrer  question  elicits  from  a  wit- 
ness improper  testimony — the  remedy  is  by  a 
motion  to  strike  out  such  testimony,  a  mere 
objection  to  it  not  being  ffufflcient  to 
preserve  the  right  of  the  objecting  party  to 
have  the  questions  so  raised  reviewed.  Oth- 
er rulings  as  to  other  testimony  which  ap- 
peared to  my  mind  to  be  prejudicially  er- 
roneous are  disposed  of  satisfactorily  to  me 
in  the  present  opinion  of  the  court. 

I  desire  further  to  add  that,  after  a  fuller 
consideration  of  the  case,  I  have  become  con- 
vinced that  the  judgment  should  not  stand 
against  the  defendant  iTisher.  While  It  ap- 
pears that  the  three  defendants  were  close 
friends  and  companions,  and  that  IjouIs  De 
Bock  was  also  very  friendly  with  Miss  Fisher, 
it  was  not  made  to  appear  that  the  latter  did 
or  said  anytiilng  calculated  to  cause  an  es- 
trangement between  the  plaintiff  and  her 
husband,  or  that  Fhe  bad  or  entertained  any 
feeling  of  animosity  or  unklndness  toward 
tlie  plaintiff.  There  is  no  evidence  tiding 
to  show  that  Miss  Fiaher  ever  attempted  to 
persuade  Louis  to  desert  his  wife  or  ever 
said  anything  to  Lonis  or  any  other  person  In 
the  least  derogatory  of  the  personal  character 
of  the  plaintiff.  There  is,  in  short,  nothing 
in  the  evidence  tending  in  the  slightest  de- 
gree to  connect  Miss  Fiaher  with  a  con- 
spiracy to  wtiich  the  defendants  De  Bock 
might  have  been  parties,  the  object  of  which 
was  to  cause  a  separation  and  divorce  be- 
tween the  plaintiff  and  Loals  De  Bock.  0^ 
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tKct  tbat  Miss  Fisher  was  on  Intimate  terms 
of  frltfidBlilp  'witb  her  codefendants  and 
Louis  De  Bock  Is  without  special  sigDiflcance 
in  the  absence  ot  proof  that  she  bad  commit- 
ed  acts  or  uttered  words  oelcnlated  to  in- 
fluCTCe  Louis  atrainst  the  plalntllT,  and  which 
were  designed  by  her  to  canae  the  alienation 
from  plalntUf  of  Louis'  love  and  affection. 
There  are,  it  Is  true,  some  drcnmstances 
from  which  the  conclusloQ  might  Justly  fol- 
low that  Louis  De  Bock  and  Miss  Flaher 
were  "In  lore  with  each  other";  but,  conced- 
ing that  to  hare  been  the  case,  there  is  no 
evidence  showing  or  tending  to  show  that 
Miss  Fisher  was  responsible  for  that  state  of 
the  affairs  between  them.  In  other  words, 
putting  It  In  the  language  of  the  main  opin- 
ion, It  was  not  made  to  appear  but  that  Louts 
himself  "was  the  wooer  and  not  the  wooed," 
and  that  but  for  what  might  have  been,  so 
far  as  the  record  discloses,  his  undue  atten- 
tions to  her,  wholly  Initiated  and  persistently 
prosecuted  by  him,  she  would  not  have  given 
him  any  serlooa  thought  as  an  unholy  suitor 
for  her  affections.  These  observations  are, 
of  course,  based  upon  the  assumption  that  a 
reciprocal  sentiment  of  love  had  developed 
between  Louis  and  Miss  Fisher,  a  fact  as 
to  which  the  evidence  Is  by  no  means  clear 
and  convincing,  since,  after  all,  the  evidence 
as  to  the  relations  between  Louis  and  Miss 
Fisher  and  the  sentiments  they  entertained 
for  and  toward  each  other  Is  Justly  capable 
of  the  Interpretation  that  their  relations  at 
all  times  were  only  those  which  commonly 
exist  and  are  entertained  between  mere 
friends  or  between  persons  entertaining  no 
thought  of  each  other  beyond  that  which  is 
motived  by  a  mere  ordinary  senthnent  of 
friendship. 

But  it  Is  not  necessary  to  discuss  this  mat- 
ter further.  I  am  satisfied,  from  a  tborou^ 
examination  of  the  record,  that  no  case  was 
made  against  Miss  Fisher,  and  for  the  rea- 
sons stated  In  the  main  opinion  I  concur  in 
the  reversal  of  the  Judgment  as  to  the  defend- 
ant Fisher,  and  in  its  afflnuance  as  to  the 
defendants  De  Bock. 


HEOEL  T.  HANNAS  et  al.    (Glv.  30C9.) 

(District  Ooort  of  Appeal.  Saeond  District,  Di- 
vision 1,  Oallfomia.  Sept.  8, 1919.  Behear- 
ing  Denied  by  Supreme  Court  Nov.  6,  1919.) 

L  CoMTSACtB  9B»266— PbOTIBIOHB   OW  BTAT- 
VTE  AS  TO  BBBTOBATIOH  OV  BXOHTB  OOlTBrBU- 
ED  TOOETHKB. 
Civ.  Code,  |i  1601.  S407,  and  3408,  relating 
to  restoration  of  status  quo  on  rescisaion,  must 
be  construed  together,  for  they  are  not  mere 
statutory  laws,  but  are  declarations  of  well-un- 
derstood principles  of  equity. 


2.  CoifTBAOTs  «B^Q6— Bsun  WW  iUTn>  bt 

OANCEXUkTIOR. 

If  egoitT  can  be  dme  between  the  parties, 
the  conrtB  will  grant  relief  to  the  defrauded  pat^ 
tj,  by  way  of  cancellation  of  a  contract,  even 
though  the  parties  cannot  be  placed  exactly  in 
statu  4na 

3.  FXCHANOB  or  PBOPBRTT   ^S»6  —  RraCZB- 
BION  OT  EXCHANQE  OF  IMID  FOB  TBAtm. 

Where  defendants  were  guilty  of  fraud  in 
etFecting  an  exchange  of  land,  plaintiff  may  ob- 
tain resdssion  of  the  contract,  even  though  Ae 
had,  before  discovery  of  the  fraud,  entered  into 
a  cropping  contract;  judgment  that  defendant 
shall  receive  the  share  of  the  crops  whi(di  plain- 
tilE  would  otherwise  have  recdved  being  a  sof- 
Sdent  provision  for  leatoration. 

Appeal  tnm  Superior  Court;  Los  Angeles 
Count; ;  Frank  G.  FlnlaysoD,  Judge. 

Action  by  Kate  Hegel  against  Grace  B. 
Hannas  and  another.  From  a  Judgment  for 
plaintiff  and  an  order  denying  tiieir  motion 
for  an  order  vacating  the  Judgment,  etc,  de- 
fendants ajqpeaL  Judgment  and  mder  af- 
firmed. 

B.  T.  Qulnn,  of  Los  Angeles,  for  appellants. 
Charles  J.  Kelly  and  D.  A.  Stuart,  both 
of  Lob  Angeles,  tox  respondoit. 

CONRET,  P.  J.  The  defoidanta  appeal 
from  the  Judgment  and  from  an  order  deny- 
ing their  motion  for  an  order  vacating  the 
Jodgment  and  for  an  iHrder  to  amend  and  gcmv 
rect  the  conclusions  of  law  and  to  enter  a 
Judgment  tor  the  defendants  Instead  of  the 
Judgment  rendered  in  favor  of  the  plaintlfl. 

Both  aiveala  raise  the  same  question.  The 
actkm  was  brought  to  rescind  an  exchange 
of  real  property  betweui  the  plaintiff  and  the 
d^okdants.  TSpoa  evidence  the  Bi^dency  <tt 
whldi  la  not  dlmuted,  the  court  found  that 
the  truBBctlon  wa>  tainted  by  fraud  tm  the 
part  of  the  defudanta,  and  that  the  plaintiff 
iB  entitled  to  rescind.  Finding  11  reads  as 
follows: 

"That  after  the  plaintiff  obtained  poseesaion 
of  the  land  described  in  Exhibit  C,  and  before 
she  knew  that  the  representations  made  to  her 
by  said  Hebor,  whidi  are  hereinbebm  found  to 
be  nntme.  were  la  fact  untrue,  rile  made  a  crop- 
ping  contract  of  said  land  for  cropping  purpoaes 
lor  the  period  of  one  year  from  the  11th  day  of 
January,  1918,  to  and  with  one  Manuel  Ducso, 
and  by  the  terms  of  this  cropping  contract  said 
M&nucl  Dueso  baa  the  right  to  go  upon  said 
land  for  the  purpose  ot  raising  crops  thereon 
udUI  January  11,  1919.  That  under  the  terms 
of  said  cropping  contract  said  Manuel  Dueso 
has  raised  a  crop  of  barley  hay,  and  has  now 
growing  on  said  land  a  crop  of  beans.  That  oos 
of  the  conditions  itf  said  cropping  contract  is 
that  the  plaintiff  is  to  receive  one-fourth  of  each 
of  these  crops,  but  has  not  yet  received  any  part 
of  either  of  them,  but  one-fourth  of  said  hay 
crop  is  on  said  land  ready  for  delivery  by  said 
Manuel  Dueso.   Tbat  said  land  has  no  buildings 
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w  impnmnunti  tihereon,  and  is  only  adapted  to 
igricaltnral  purpoBM,  iiicli  aa  provided  for  in 
said  cropping  contract.  Tbat  said  cropping  con- 
tract was  an  ordinary  and  proper  nse  thereof. 
That  otherwise  than  as  provided  by  said  crop- 
ping contract  the  plaintiff  is  able  to  surrender 
full  possession  of  said  land  to  the  defendants. 
Tbat  the .  defendants  are  entitled  to  the  one- 
fourtb  part  of  said  crops  that  would  have  gone 
to  the  plaintiff  under  said  cropping  contract 
niat  the  making  of  said  cropping  contract,  and 
the' keeping  of  the  land  in  etdtivation  tberevn- 
der,  was  beneficial  to  said  land,  otherwise  it 
would  be  in  an  uncultivated  condi^on  and  weeds 
would  have  grown  thereon  and  reduced  the  val- 
ue of  said  land.  Said  cropping  contract  has  in- 
creased the  Tatue  of  said  land,  and  therefore  the 
defendants  are  not  entitled  to  any  other  com- 
pensation on  account  of  the  right  outstanding 
in  said  Manuel  Dueso  to  go  upon  and  use  said 
land  up  to  January  11,  1910,  than  said  one- 
fourth  of  said  crop." 

The  court  ordered  that  tbe  property  con- 
veyed by  the  plaintiff  to  tbe  defendants  be 
reconveyed  to  tbe  plaintiff.  It  ordered  that 
upon  that  reconveyance  the  ptalntlff  deliver 
to  the  defendants  a  reconveyance  of  the  prop- 
erty conveyed  by  the  defendants  to  the  plain- 
tiff, and  that  the  plaintiff  also  deliver  to 
the  defendants  an  assignment  In  writing  con- 
veying to  the  defendants  all  her  rights  and 
interest  in  and  under  the  Dueso  lease,  and  al- 
so to  all  crops  raised  on  said  land  under  said 
lease. 

[1-S]  Section  1691  of  the  OlvU  Code  pro- 
vides that  the  iiarty  rescinding  a  transaction 
"mnst  restore  to  the  other  party  everything 
of  value  which  he  baa  received  from  him  un- 
der the  contract;  or  must  offer  to  re^re 
tbe  same,  upon  condition  that  such  party 
shall  do  likewise,  unless  the  latter  Is  unable 
or  positively  refuses  to  do  so."  Sections  3407 
and  3408  of  the  Oivil  Code  are  as  follows: 

"Sea  3407.  Beadsaion  cannot  be  adjudged  for 
mere  mistake,  unless  the  party  against  whom  it 
ia  adjudged  can  be  restored  to  aubatantially  the 
same  position  as  if  the  contract  had  not  been 
made. 

"Sec.  3408.  On  adjudging  the  rescisalon  of  a 
contract,  the  court  may  require  the  party  to 
whom  such  relief  is  granted  to  make  any  com- 
pensation to  the  other  wbidi  joatiee  may  re- 
quire." 

Appellants  contend  for  a  strict  application 
of  the  foregoing  provisions  of  section  166l, 
and  dalm  that  the  subsequent  provisions 
above  quoted  cannot  be  applied  until  it  is 
first  shown  that  the  f»lalntiff  baa  fully  and 
absolutely  complied  with  section  1681.  We 
do  not  agree  -with  this  contention.  The  three 
sections  must  be  construed  together.  They 
are  not  mere  statutory  law,  but  are  declara- 
tory of  well-nndeiatood  principles  of  equity. 
"It  is  not  an  invariable  rule  that  tbe  rescis- 
sion of  a  contract  obtained  by  fraud  will  be 
denied  merely  upon  the  ground  that  tbe  par- 
ties cannot  be  placed  In  statu  quo.   If  equity 
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can  still  be  done  brtween  Uie  parttes,  conrti 
will  grant  relief  to  tbe  dtfrauded  party." 
Green  r.  Dovergey,  146  CaL  879,  8S8,  80  Pac. 
284,  288.  It  is  our  oplclnt  that  tha  prort 
stons  as  made  In  ttm  decree  in  UUs  case  are 
sufficient  to  restore  the  defradants  to  sub- 
stantially the  same  position  in  which  they 
would  have  been  If  the  rescinded  conveyanc- 
es had  not  been  road&  Dnesa  lease  was 
made  fbr  sndi  a  short  time  and  upon  such 
terms  that  the  odstence  of  snch  lease  does 
not  prevent  tbe  plaintiff  and  the  ooiurt  acting 
in  this  matter  from  doing  substantial  Justice 
to  the  defendants,  while  at  the  same  time  the 
plaintiff's  nndonbted  right  to  a  resdsston  Is 
^forced. 

The  Judgment  and  order  are  affirmed. 
We  Gcmcur:   SHAW,  J.;  JAMES,  J. 


SAN  JOAQUIN  LIGHT  &  POWBB  GO.  v. 
BABLOW.   (Civ.  22940 

(District  Court  of  Appeal,  Second  District,  DI- 
Tision  1,  California.    Sept  8,  1919.  Be- 
hearing  Denied  Sept.  30,  1919.) 

1.  ASSUHFSIT,  AOnON  OW  «S»23— OOHTBACI 
PBICE  ADUlSaiBU  UlfDEB  OQHHOM  COUHT  TO 
PBOVB  TALUX. 

Though  letters  from  pUUntlff,  power  com- 
pany, to  defendant,  consumer,  proved  a  con- 
tract price  for  current  furnished,  by  virtue  of 
such  fact  they  were  also  admiasibla  under  a 
common  count  to  prove  that  the  rate  diarged 
was  reasonable. 

2.  AFPEjU.  AKD  EBBOa  «9>277— BULIHO  OR 
AND  EZC3CPTI0N  TO  BXCLtTBIOIf  OF  BVIDBNOB. 

In  an  action  by  a  power  company  against 
a  customer  to  recover  for  current  fnmlsbed, 
conduct  of  the  customer's  attorney  in  refrain- 
ing from  cross-examinatioa  of  the  power  com- 
pany's witness  as  to  the  reasonableness  of  its 
rate,  the  court  having  announced  tbat  tbe  only 
issue  was  whether  the  power  company  had 
furnished  the  amount  for  which  It  was  charg- 
ed, held  equivalent  to  formal  ruling  not  per- 
mitting any  further  cross-examination,  and  ex- 
ception thereto. 

3.  WmncssEB  «a»268(l)  —  Oubtulhbitt  or 

CBOSS-BZAUMA'nOlT. 
In  a  power  company'a  action  against  ita 
customer  to  recover  for  current  furnished,  the 
trial  court  erred  in  cutting  off,  substantially  at 
its  beginning,  the  cross-examination  of  the  com- 
pany's clerk  by  the  customer  on  the  subject  of 
the  reasonable  value  of  the  electricity  furnish- 
ed, where  the  action  was  upon  a  common 'count 
and  not  on  express  contract,  although  letters 
in  evidence  proved  a  contract  price;  be  being 
the  only  witneaa  on  the  subject  produced  by 
the  company,  and  hts  evidence  having  an  im- 
portant bearing  on  the  fact. 
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4.  AffXAL  AHD  EfiBOB  ^110  — NO  AFFKAI* 
nOH  OBDKBS  DIITTXNO  HEW  TBUI» 

Code  Civ.  Proc  |  968,  u  smended  (St 
1917,  p.  624),  tak«a  away  the  right  to  apiMal 
from  cnrden  doiTiiir  motimif  tat  nnr  trial. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Acttffli  by  the  San  Joaquin  Lifl^t  ft  Power 
Company,  a  oorp««tion,  agalnat  O.  H.  Bar- 
low. From  judgment  for  ^aintlfl,  defendant 

appeals.  Reversed. 

Frank  P.  Doherty,  of  Lob  Angeles,  for  ap- 
pellant. 

Stuart  M.  Ball^ury.  of  Los  Angdes,  and 
Borton  A  Tbelle,  ot  Bakertfleld,  for  respond- 
ent 

CONBET,  P.  J.  In  this  action  the  plaintiff 
seeks  to  recover  the  sum  of  $655^  upon  a 
common  count  for  the  alleged  reasonable  val- 
ue of  electric  current  delivwed  by  plaintiff 
to  the  defendant  From  a  Judgment  award- 
ing the  demanded  flum  of  money  the  defend- 
ant appeals. 

The  plaintiff  Introduced  In  evidence  cer- 
tain correspondence  between  the  parties,  con- 
stituting a  contract  wtii<li  authorized  the 
plaintiff  to  deliver  electricity  aud  to  charge 
therefor  at  a  stated  rate.  The  evidence  fur- 
ther shows  that  a  stated  quantity  of  electric 
current  was  delivered,  and  that  the  amount 
due  therefor,  when  computed  In  the  manner 
and  at  the  rate  named  in  the  contract,  is 
the  sum  demanded  in  this  action.  Simpson, 
a  clerk  whose  duty  it  was  to  compute  charg- 
es from  meter  readings  brought  into  plain- 
tiff's office,  testified  for  the  plaintiff,  and 
stated  that  the  several  charges  made  were 
reasonable  charges  for  the  service  rendered. 

The  errors  claimed  and  relied  upon,  as  we 
glean  them  from  the  briefs  of  appellant's 
counsel,  are  as  follows:  (1)  That  the  letters 
were  not  admissible  to  prove  a  contract 
price,  because  the  plaintiff's  complaint  counts 
upon  reasonable  value  and  not  upon  a  con- 
tract price;  (2)  that  the  court  erred  In  pre- 
venting cross-examination  of  Simpson  for  the 
purpose  of  testing  his  gualiflcatlons  as  a  wit- 
ness on  the  question  of  reasonable  value,  and 
for  the  purpose  of  showliMr  that  the  charge 
was  not  reasonable. 

CI  ]  1.  Although  the  letters  received  In  evi- 
dence proved  a  contract  piice,  they  by  vlr- 
tne  of  that  fact  were  also  evidence  toidii^  to 
prove  that  the  rate  dtarged  was  reastmable. 
"A  promise  to  pay  a  specific  sum  Is  some  evi- 
dence of  value."  Steward  Hlnkel,  72  Gal. 
187,  191,  IS  Pac.  494,  495.  "Where  en  ex- 
press, contract  has  been  folly  performed  by 
plaintiff  and  nothing  remains  to  be  done  un- 
der the  contract  but  the  payment  of  money 
by  defendant  end  plaintiff  sues  on  indebita- 
tus assumpsit  Instead  of  on  an  express  ctm- 
tract,  the  contract  Is  admissible  as  evidence 


ot  the  amount  dnc^  and  It  Is  tibe  best  evi- 
dence of  snch  amomit,  and  ^tma  fiicie  estab- 
lishes it**   6  Corp.  Jut.  1409. 

2.  On  cross-examination  of  Simpson,  after 
some  questions  had  been  asked  and  an- 
swered, relating  to  the  conditions  under 
which  the  service  was  to  be  rendered,  and 
for  the  stated  purpose  of  reaching  the  ques- 
tion of  what  was  a  reasonable  rate,  counsel 
for  plaintiff  objected  that  defendant  could 
not  go  Into  these  matters,  aa.  the  ground  that 
defendant,  by  entering  Into  the  contract,  was 
estopped  to  qnest)<m  the  reascmableness  of 
the  rate.  After  dlscnssloD,  the  court  an- 
nouiu»d  that — 

"The  only  issue  here  Is  of  them  fomiBhing 
the  amount  for  which  they  are  charging." 

Mr.  Doberty:  "Xou  mean  ao  further  teetl- 
mony  allowed  on  the  propositiou  of  whether 
or  not  the  rate  fixed  by  them  was  a  reasonable 
rate  nnder  the  issue  of  their  pleadings?" 

The  Court:  "I  doa't  sm  tbxt  there  is  any 
ojfVi  question  there." 

Chi  the  ruling  thus  made,  ^tof^danfs  coun- 
sel  refrained  from  furthra-  cross-examination 
on  the  reasonableness  of  the  rate.  To  the 
statement  made  by  the  court  and  without 
any  direct  exception,  counsel  responded, 
"Well,  on  the  ruling  of  the  court  then,  I 
will  not  ask  any  further  questions  on  cross- 
examination  as  to  the  reasonableness  of  the 
rate."  i 

[2]  Although  no  question  was  formally 
propounded,  with  a  ruling  thereon  from 
which  under  the  statute  an  exception  would 
be  Implied,  the  record  made,  as  above  stated, 
was  egulralent  to  sudi  formal  ruling  and  ex- 
ception. Pastene  t.  Fardlnl.  135  CaL  431.  67 
Pac.  681. 

[3]  The  court  erred  In  thus  cutting  off,  sub- 
stantially at  Its  beginning,  the  cross-exami- 
nation of  Simpson  on  the  subject  of  reason- 
able value  of  the  electricity  furnished  to  de- 
fendant The  effect  of  the  ruling  was  to 
leave  his  testimony,  as  given  on  direct  exam- 
ination, unaffected  by  any  additional  state- 
ments by  which  it  might  have  been  modified 
on  the  cross-examination.  No  other  witness 
on  the  subject  was  produced  by  plaintiff,  and 
this  evidence  had  such'  an  important  bearing 
on  the  fact  at  issue  that  the  defendant  was 
seriously  prejudiced  by  the  court's  refusal  to 
allow  the  cross-examination  to  proceed  as  In- 
dicated. 

[4]  As  the  court's  order  denying  defend- 
ant's motion  for  a  new  trial  was  made  after 
the  right  of  appeal  from  such  orders  had 
been  taken  away  by.  amendment  of  the  stat- 
ute (Code  Civ.  Proc  {  963 ;  St  1917,  p.  624), 
the  appeal  from  that  order  la  dismissed. 

The  Judgment  Is  reversed. 

We  concur:  SHAW,  J.;  JAMES,  J. 
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BISHOP  T.  BARNDT  et  «L    (OIt.  2982.) 

(District  Gonrt  of  Appeal,  Fint  Diitiict,  Diri- 
•ion  1,  GalUoniift.  Sept  4.  lOldO  ' 

1.  YENDOB  and  PUBCHA8EB  <=>950i),  101  — 
Rbstobation  of  VENDOB'8  bioht  atteb  bus- 
fenbion  bt  wajveh. 

Where  time  is  made  of  the  easence  of  a  cou- 
ttact  for  tho  parment  of  money,  as  a  land  sale 
contract,  and  the  covenant  has  been  waived  by 
acceptance  of  installmentB  overdae,  with  knowl* 
e^  of  tiie  facts,  svch  conduct  will  be  regarded 
Bs  creating  only  a  tonporary  aospension  of  the 
right  of  forfeiture,  which  may  be  restored  by 
giviog  specific  notice  of  intention  to  enforce  it. 

2.  Estoppel  €=»72— Estoppel  to  dknt  va- 
uditt  of  assionmbht  to  aobnt. 

Where  an  assignment  was  signed  in  blank 
with  the  knowledge  of  the  real  party  in  in- 
terest, who  in  t&m  delivered  to  his  agent,  whose 
name  was  written  into  the  assignment  with  the 
knowledge  and  cooqent  of  the  real  party  in  in- 
terest, the  latter  ia  estopped  to  deny  that  the 
assignment  as  delivered  to  his  agent  was  valid, 
duly  executed,  and  binding  on  him,  and  one  not 
a  party  to  the  assignment'  cannot  complain. 

8.  VSNDOB  AHD  FUBOHASEB  O=>207— NO  FUT- 
ZTT  BSrWEEN  VBNDOB  AITd'tHXBD  FBBSON 
WITHOUT  ASSieiniENT  OV  CONTBACT. 

The  assignee  of  a  contract  to  conv^  by  con- 
tracting to  Bell  to  a  third  person  conld  not  create 
a  privity  of  contract  or  estate  between  her  and 
the  vendor  without  assignmg  his  interest  iu 
whole  or  in  part  under  the  original  contract,  and 
without  such  assignment  and  notice  of  it  the 
vendor  was  entitled  to  stand  upon  the  contract 
with  the  vendee  regardless  of  any  subcontract 
the  latter  might  make. 

4.  Quieting  titlb  ^=37(1)  —  Vendob  and 

PtlBCBASEB  <(=>214(1)  -~  ThIBD  PEBSON 
WITHOUT  BIQHTS  BECAUSE  NOT  ABSIONEE  OF 
CONTBACT. 

Where,  by  contract  with  the  asBignee  of  a 
contract  to  convey,  a  third  person  assumed  no 
obligations  towards  the  vendor  so  as  to  bring 
herself  into  privity  with  the  vendor,  she  ac- 
quired no  rights  und«r  her  contract,  which  did 
not  operate  as  an  assignment,  and,  having  no 
Tights,  there  was  nothing  for  her  to  forfeit  to 
the  vendor,  who  was  uititled,  however,  to  have 
remo\'ed,  In  an  action  to  qnlet  tltl»,  her  daim 
operating  as  a  doud  on  title. 

5.  Veniwb  and  pobchabeb  «sb101—Bevzval 

OF  BIOHT  or  VOBRiraBE  BT  TBNDOK'S  NO- 
TICE. 

Notice,  served  by  the  vendor  of  land  by  con- 
tract to  convey  on  the  real  party  in  interest, 
several  Installments  being  in  default,  to  the  ef- 
fect that  the  vendor  would  insist  on  the  forfei- 
ture clause  unless  payment  was  made  promptly, 
held  suffldent  to  revive  all  the  vendor's  rights 
under  the  contract, ^entitling  her  subsequently  to 
stand  strictly  on  its  terms,  and  to  have  decree 
of  forfeiture  against  the  buyer  and  various  as- 
signees on  their  failure  to  pay  within  a  reasMB- 
ble  time. 
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6.  Specific  pebfobicance  «a>114(2>— Neces- 

SABT  TO  plead  AND  PBOTE  OOHTBAOT  JUST 

AND  C0N8IDEBATI0N  ADEQUATE. 
A  decree  for  specific  iKxformance  of  a  con- 
tract to  sell  and  convey  land  cannot  be  support- 
ed under  Civ.  Code,  {  3391,  in  the  absence  of  al- 
legation and  findlnr  tho  contract  was  just  and 
reasonable,  and  the  consideration  adequate. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; W.  H.  Thomas,  Judge. 

Action  by  Ada  M.  Bishop  against  Elizabeth 
J.  Barndt  and  others.  From  Judgment  for 
defendants,  plaintlfl  appeals.  Reversed. 

Hartley  Shaw,  of  Los  Angeles,  for  appel- 
lant. 

G.  P.  Adams  and  John  O.  Stick,  both  of 
Los  Angeles,  for  Tespondenta. 

WASTE,  P.  J.  This,  in  form  an  action  to 
quiet  title,  is,  in  effect,  one  to  declare  a  for- 
feiture of  the  rights  of  all  the  defendants 
In  and  to  the  real  proper^  in  question. 
The  facts  of  the  case  appear  firom  the  find- 
inigs,  fully  supported  by  tlie  testimony. 

By  an  agreement  of  salc^  made  on  Feb- 
ruary 6,  1913.  the  idalntur  agreed  to  sell, 
and  the  defendant  EllEabeth  J.  Barndt 
agreed  to  buy.  Oie  land  in  questlcm  for  the 
sum  at  ^IJSOO,  payable  f  100  upon  the  execu- 
tion of  tile  agreement,  9400  on  March  1, 

1914,  $400  on  March  1,  191S,  and  9400  on 
March  1,  1916b  with  interest  at  the  rate  oC 
7  per  cent  per  annum,  payable  semiannual- 
ly; the  buyer  to  pay  all  taxes  after  March 
1,  1813.  This  contract,  almost  Immediately 
after  Its  Execution,  was  assigned  ai^  trans- 
ferred to  defendant  Stick,  and,  together  with 
said  assignment  on  the  bade  thereof,  was 
recorded  In  the  ot&CB  of  the  county  recorder 
of  Orange  comity,  but  not  until  May  20, 

1915,  just  before  this  action  was  commenced. 
Time  Is  the  essence  of  the  contract 

On  August  14,  1013,  defendant  Stick  sold 
the  property  under  another  contract  to  de- 
fendant Beulah  B.  Coward  for  the  sum  of 
12,400,  on  account  of  which  defendant  Cow- 
ard ha:d  paid  the  sum  of  $1,863.81  before 
trial  of  the  action. 

The  initial  payment  of  $100,  due  under 
plaintiff's  contract,  was  paid  at  the  time  of 
the  execution  of  the  agreement.  The  $400 
Installment  on  account  of  principal,  due 
'March  1,  1914,  and  the  various  payments  on 
account  of  Interest,  falling  due  prior  to  Feb- 
ruary 6,  1915,  were  paid  by  defendant  Stick. 
None  of  these  payments  were  made  whea 
due,  but  at  various  dates  thereafter,  and 
each  was  received  and  accepted  by  the  plain- 
tiff without  any  objection  on  her  part  At 
the  time  the  suit  was  commenced— July  23, 
1915 — the  payment  of  Interest  due  on  Feb- 
ruary 6,  1915,  and  the  $400  Installment  on 
account  of  principal,  due  March  1, 1915,  had 
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not  been  paid  to  plaintiff.  Plaintiff  bad  also 
paid  certain  taxee,  asBeased  against  the  prop- 
erty, wblch  had  not  been  repaid. 

Prior  to  the  bringing  of  the  action,  no  no- 
tice of  any  delinquency  of  any  payment,  or 
demand  tor  the  payment  of  the  same,  was 
mmde,  or  aerred,  upon  defendants  Stick  or 
Coward.  IMalntlff  never  gave  to  the  aald 
defendants,  or  either  ot  them,  any  notice 
that  Bhe  would,  or  did.  Insist  upon  the  pro- 
tIbIods  of  the  agreement  between  lieraelf 
and  Barndt,  as  to  time  beHng  the  essence 
of  the  agreement  or  that  she  would  dedara 
a  forf^ture  of  her  craitract  with  defendant 
Barndt,  althou^  she  became  aware  of  Uie 
existence  of  the  agreement  between  defend- 
ants Stldc  and  Coward  In  June,  1815,  about 
one  montti  bd!ore  brhiglng  thla  action.  ^ 

The  court  found  that  defendants  Stick  and 
Coward  were  ready,  wlllhig,  and  able  to 
pay  to  the  plaintiff  all  money  due  under 
the  contract  between  herself  and  the  defend- 
ant Baradt  Those  defendants,  In  open  court. 
In  keeping  with  this  finding,  offered  to  pay 
the  amount,  together  with  all  taxes  paid  by 
plaintiff,  and  costs  of  suit,  upon  the  condi- 
tion that  plaintiff  conv^  the  title  to  the 
premises  to  either  of  them,  and  deliver  to 
the  grantee  a  certificate  of  title,  as  provided 
in  the  original  contract.  Defendant  Stick, 
by  stipulation  filed  in  the  action,  consented 
to  the  transfer  being  made  directly  to  the 
defendant  Beulah  Coward.  Plaintiff  declined 
to  acc^t  the  tender  and  convey  the  property. 
Counsel  for  the  respective  parties,  by  stipu- 
lation, then  agreed  that  the  amount  due 
upon  principal  and  Interest,  under  the  con- 
tract between  plaintiff  and  defendant  Barndt, 
provided  the  same  was  then  In  force,  amount- 
ed at  that  time  to  ¥901.87;  that  the  taxes 
paid  by  plaintiff  on  said  premises,  including 
interest,  amoimted  to  $13.20;  end  that  plain- 
tiff's costs  amounted  to  $19.95 — making  the 
total  of  principal,  Interest,  taxes,  and  coats 
the  sum  of  $935.02.  The  defendants  Stick 
and  Coward  then  made  tender  of  that  amount 
in  open  court  to  the  plaintiff,  and  the  tender 
was  refused.  In  lieu  of  the  payment  of  the 
money  Into  court,  pending  the  final  determi- 
nation of  the  action,  it  was  stipulated  that 
the  amoant  be  deposited  with  a  trustee  to 
hold  the  same,  with  proper  instructions  as 
to  Its  disposition. 

As  Its  conclusion  of  law  from  the  fore-, 
going  facts,  the  court  found  that  plaintiff 
was  entitled  to  recover  of  and  from  the  de- 
fendants John  C.  Stick  and  Beulah  Coward 
the  above  amount,  upon  her  executing  and 
delivering  a  pr(q)er  deed  and  certificate  of 
title,  and,  also,  that  the  defendants  in  the  ac- 
tion were  oitltled  to  a  Judgment  and  decree 
that  plaintiff  execute  sudi  conveyance  to  de- 
fendant Coward,  and  furnish  proper  certifi- 
cate of  title.  Judgment  and  decree  was  enter* 
ed  In  accordance  with  the  findings.  It  was 
further  decreed  that,  in  the  event  said  plain- 


tiff refused  to  make  such  deed  of  conveyance 
and  furnish  Bxuix  certlflcata  of' title  within 
40  days  from  the  date  of  the  Judgment;  the 
derk  of  the  court  make,  encnte^  and  de- 
liver to  the  d^endant  Coward  saeh  convey- 
ance for  and  on  behalf  of  plaintiff,  and  ob- 
tahi  and  turn  over  the  certificate  ot  tltte,  mm 
directed.  Plaintiff  has  appealed. 

The  Judgment  and  decree  of  the  lower 
court,  U  it  Is  to  he  uplield,  most  rest  upon 
the  legal  effect  of  its  findings  that  all  of  the 
paymoita  on  the  contract  between  piflinftfr 
and  defendant  Beulah  Coward,  other  than 
the  InlUal  payment  of  ^KM^  were  made  at 
various  dates  after  the  same  became  doa 
according  to  the  tenns  of  the  contract,  and 
were  received  and  acc^ted  by  plalnUff  vrlth- 
out  objection  upon  her  part  From  this  con- 
duct ua  the  part  of  plaintiff,  the  trial  court 
i4)parendy  readwd  the  ooncloslon  that  i)laln- 
tlff  had  waived  the  default,  and  failure  to 
comply  strictly  and  punctually  with  the  con- 
ditions of  the  agreement  to  mdi  an  extent 
that  plaintiff  had  induced  the  purchaser  and 
assigns,  in  reliance  thereon,  to  alter  their 
course  as  to  strict  and  punctual  compliance 
with  the  contract.  There  Is  no  finding  to 
this  effect 

In  addition  to  the  facts,  ontllned  above, 
as  found  by  the  trial  court.  It  appears  from 
the  evidence  that  Gall  B.  Moon,  who  was 
made  a  defendant,  and  answered  generally, 
denying  the  allegations  of  the  complaint 
was  the  real  vendee  in  Interest  in  the  conr 
tract  between  plaintiff  and  defendant  Barndt. 
On  May  18,  1915,  and  before  she  knew  of 
the  claim  of  defendant  Coward  to  an  Inter- 
est In  the  prc^rty  In  litigation,  plaintiff 
directed  her  attorney  to  send  a  letter  to 
Moon.  In  this  communication,  after  calling 
attention,  by  apt  reference,  to  the  contract 
between  plaintiff  and  Mrs.  Barndt,  counsel 
said: 

"I  understand  that  you  are  the  present  owner 
of  tiiia  contract,  and  this  ia  to  notify  you  that 
the  sum  of  $400  due  under  the 'terms  of  said 
contract  March  1,  1916,  has  not  been  paid,  and 
that  the  interest  baa  not  been  paid  beyond  Au- 
gust Q.  1914. 

"Yon  are  hcrdify  notified  that,  unless  the  sums 
dne  under  this  contract  are  paid  within  15  days 
from  date  hereof,  Mrs.  Bisht^  will  exerdse  the 
rights  conferred  up0n  her  by  the  contract,  which 
recites  that  time  Is  the  essence  thereof,  and 
will  declare  all  your  rights  under  said  contract 
■to  be  forfeited,  and  will  not  recognize  hersdf 
BB  being  under  any  further  lAUgatlon  to  per- 
form said  conlxaet" 

1^0  attention  was  paid  by  defendants  to 
this  notice,  and  the  amounts  due  were  not 
tendered  or  paid  to  plaintiff.  ACter  waiting 
two  months  plaintiff  commenced  her  action 
to  quiet  title. 

Upon  the  foreg<^g  admitted  facts,  the 
first  question  that  arises  Is  as  to  what  were 
the  rights  of  the  resi)ectlre  partly  on  May 
18,         the  date  of  plalnUff'a  letter  to  de- 
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fendast  Moon.  On  that  date  the  de&ndaxita 
were  more  tban  three  months  In  default  in  re- 
spect to  the  aaplanpnal  Installment  inter- 
est  due  under  the  ctrntract.  fbr  the  six  preced- 
ing months,  and  nearly  three  month?  in  de- 
fault as  to  the  payment  of  the  Installment 
on  principal  dne  March  1,  1915.  According 
to  the  strict  letter  of  the  agreonent,  making 
time  the  essence  tha«of,  the  venctees  under 
the  cmtract  were  then  subject  to  the  penalty 
of  having  their  contracts  cancded  and  of 
a  forfeiture  of  the  payments  which  they  bad 
theretofore  made,  unless,  as  contended  by  de- 
fendants, the  plalntllT,  by  receiving  without 
objection  the  several  payments  which  the 
defeudants  bad  tardily  made,  can  be  held, 
by  her  action  In  so  doing,  to  have  waived 
her  right  to  insist  upon  the  strict  letter  of 
the  contract  Defendants  claim  that  plain- 
tiff is  no  I(Higer  entitled  to  take  advantage 
of  their  past  delinquencies,  so  as  to  either 
declare  the  contract  canceled  because  of 
them,  or  to  claim  a  forfeiture  of  sudi  pay- 
ments as  she  had  theretofore  received  with- 
out objection,  when  they  were  not  made  on 
the  dates  fixed  by  the  contract  In  urging 
this  contention  they  rely,  among  many  others, 
upon  Pearson  v.  Brown,  2T  Cal.  App.  125, 
129,  148  Pac.  956 ;  Boone  v.  Templeman,  158 
Cal.  290,  29S,  UO  Pac.  947,  139  Am.  St.  Bep. 
126;  Stevlnson  v.  Joy,  164  Cal.  279,  285, 
128  Pac.  761;  Sausalito  Bay  Land  Co.  v. 
Sausallto  Improvement  Co.,  166  Cal.  302, 
307,  136  Pac.  57. 

[1]  These  cases  support  respondent's  con- 
tention, as  being  the  correct  rule  under  proper 
circumstances.  Our  attention  has  not  been 
called,  however,  to  any  cases  holding  that 
the  vendor  may  not  by  proper  steps  revive 
such  right  of  forfeiture  after  default  On 
the  contrary,  it  is  the  law  that  where  tttne 
Is  made  the  essence  of  the  contract  for  the 
payment  of  money,  and  this  covenant  has 
been  waived  by  acc^tancc  of  the  install- 
ments after  they  were  doe,  and,  with  knowl- 
edge of  the  facts,  such  conduct  will  be  re- 
garded as  creating  only  a  temporary  suspen- 
sion of  the  right  of  fcHrfelture,  whldi  may 
be  restored  by  giving  a  definite  and  spedflc 
notice  of  an  intention  to  enforce  it.  Stevln- 
son T.  Joy,  supra;  Boone  v.  ^mpleman, 
supra.  As  was  said  in  the  latter  case: 

"The  simple  act  of  receiving  a  payment  after 
the  date  when  the  payee  was  bound  to  accept  it, 
without  more,  is  no  excuse  for  laches  as  to  fu- 
ture paymmts.  The  effect  of  the  acceptance  Is 
Axhauflted  upon  the  payment  made,  and,  as  to 
those  following,  the  provisions  of  the  contract 
are  left  to  operate  with  unimpaired  force." 

^Hils  court,  in  Pearscm  v.  Brown,  supra, 
took  note  of  this  power,  resting  in  a  vendor 
to  revive  and  restore  the  right  to  a  forf^tnre 
under  contracts  wherein  time  is  made  the 
essence  thereof.  In  making  of  the  notice 
given  in  that  case  the  court  said: 
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"The  utmost  effect,  under  the  finectring-  rule 

[relating  to  waiver  by  accepting  past  d^e  pay- 
ments], which  would  be  given  to  it,  would  be 
that  of  a  notiBcation  to  the  vendees  that  the 
vendor  intended  thereafter  to  insist  upon  a 
Btiict  compliance  upon  the  terma  of  the  con- 
tract; and,  that  unless  within  a  reasonable 
time  the  vendees  paid  up  their  deficiencies,  and 
thereafter  made  thetr  payment  strictly  in  ac> 
cordanee  with  the  time  conditi(ms  of  their  con- 
tract, the  fmrfeitnre  clause  would  be  enforced." 

[2]  AmwUant  contends  that  she  has  com- 
plied with  ail  the  requirements  of  the  rules 
laid  down  by  the  cases  we  have  cited,  in 
that  ample  notice  of  default  and  forfeiture 
was  in  fact  given.  She  relies  upon  the  no- 
tice contained  in  the  letter  of  May  IStb,  sent 
by  her  attorney  to  the  defendant  Moon. 
This  letter,  as  will  be  noted,  was  sent  aft- 
er the  assignment  from  Barndt  to  Stick,  and 
the  execution  of  the  separate  c<Hitract  be- 
tween Stick  and  Miss  Coward,  and  before 
plaintiff  had  knowledge  of  the  latter's  claim 
to  an  interest  la'  the  property.  Appellant's 
first  contention  in  this  regard  is  that  Moon 
was  still  the  owner  and  holder  of  all  the  rights 
under  the  original  contract,  and  that  serv- 
vice  of  the  notice  upon  him  was  sufficient 
within  the  application  of  the  established  rule. 
In  making  this  contention  she  relies,  first, 
upon  the  fact  that  the  asslgomeut  by  Mrs. 
Barndt  was  executed  and  delivered  in  blank, 
the  name  of  John  C.  Stick,  as  assignee,  hav- 
ing been  inserted  thereafter,  and,  for  tbe  law 
to  sustain  the  proposition,  cites  Arguello  v. 
Bours,  67  Cal.  447,  8  Pac.  49.  In  that  case 
it  was  held  that  a  deed,  in  which  the  name 
of  the  grantee  was  left  blank  by  the  grantor 
at  the  time  of  its  execution  and  afterwards 
Inserted  without  his  authority,  did  not  con- 
vey any  interest,  nor  become  sufficient  to 
pass  title  because  the  grantee  entered  into 
possession  and  paid  the  purchase  price.  We 
have  no  such  state  of  facts  in  the  present 
case.  Mrs.  Barndt  signed  the  assignment  In 
blank,  with  the  knowledge  of  the  defendant 
Moon,  the  real  party  in  interest,  and  he,  In 
turn,  delivered  the  contract  to  defendant 
Stick,  who  appears  to  have  at  all  times  con- 
ductnl  the  entire  transaction  for  and  on  his 
behalf.  Thereafter,  the  napie  of  Stick  was 
written  into  the  assignment  with  Moon's 
knowledge  and  consent,  and  anwrently  for 
ttffi  purpose  of  carrying  out  some  arrange- 
ment between  tbe  twa  Moon  was  estf^iped 
to  deny,  that  the  assignment,  as  delivered  to 
Stick,  was  valid,  duly  executed,  and  binding 
up<m  him  (Dolbeer  r.  Idvingston,  100  Cal. 
617,  621f  85  Pac.  328),  and  appellant,  who 
was  not  a  party  to  tiie  assignment,  cannot 
con^laln. 

App^lant's  second  point  In  BUK>ort  of  her 
contention  that  the  notice  given  to  Moon 
was  amply  sufficient  to  revive  her  right  of 
forfdture  is  that;  notwithstanding  the  as- 
signment by  the  latter  to  Stick,  Moon  was 
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In  toftllty  Qie  owner  of  all  ttie  rights  con- 
fBSiei  by  the  contract  Tbia  auggeaUon  is 
entitled  to  more  serious  coosIderatlaL  The 
testimony  bearing  on  this  subject  Is  aeitber 
full  nor  elnddatlng,  and  soma  of  It  is  hear- 
say. Bnt  the  only  inference  whidi  can  safc^ 
be  drawn  frmn  the  evldsnce  Is  that  appellant 
is  ciHTiect  In  her  contention.  There  Is  abso- 
lutely no  showing  to  the  contrary.  .Notwlth* 
standing  that  the  trial  court  found  (hat  de- 
fendants Bamdt  and  Moim  bad  no  rlgbt  or 
interest  In  the  real  property,  we  are  fully 
satisfied  from  the  statemmts  made  by  Stldc 
to  plalntUr  and  the  admlssl<Mis  contained  in 
hU  letters  to  her  and  from  the  testimony  ot 
Moon  that  Stick  and  Mocm  were  one  in  ln> 
terest  In  the  contract  Moon  testified  that 
Stick  acted  as  hla  representatlTe  in  dealing 
with  Miss  Coward. 

[3, 4]  Appellant's  contract  bound  her,  on 
receiving  the  payments  at  the  time  and  man- 
ner therein  mentioned,  to  deliver  a  certifl- 
cate  of  title  showing  the  pr<^rty  free  from 
incumbrances,  and  execute  and  deliver  to  the 
buyer  or  her  assigns  a  good  and  sufficient 
deed  thereof.  She  contends,  however,  that 
defendant  Coward  was  not  an  assignee  of 
the  contract,  and  In  no  way  party  thereto; 
that  there  was  no  privity  between  plalntlft 
and  her ;  and  that  Miss  Coward  was  not  en- 
titled to  the  notice  to  perform,  and  la  not 
now  In  position  to  enforce  the  contract  Ap- 
pellant ia  correct  In  this  contention.  While 
defendant  Stick  had  an  ostensible  equitable 
Interest  In  the  laud  acquired  by  the  assign- 
ment of  the  Bamdt  contract,  whidi  he  had 
the  right  to  contract  to  convey  to  Miss  Cow- 
ard (Rogers  Dev.  Co.  v.  Southern  California, 
etc.,  Inv.  Co..  159  Cal.  735,  730.  115  Pac. 
934,  35  L.  R.  A.  [N.  S.]  543),  she  was  a 
stranger  to  the  plaintiff.  Her .  agreement 
with  Stick  was  a  separate  and  inde[>endent 
contract,  without  any  reference  to  the  con- 
tract between  plaintiff  end  Bamdt,  and 
plaintiff  was  not  required  to  take  any  no- 
tice of  It.  Stick,  by  contracting  to  sell  to 
Miss  Coward,  could  not  create  a  privity  of 
contract  or  estate  between  her  and  plain- 
tiff without  assigning  his  interest,  In  whole 
or  In  part,  under  the  original  contract 
Plaintiff,  without  such  assignment,  and  no- 
tice of  It,  was  entitled  to  stand  upon  her  con- 
tract with  her'vendee  regardless  of  any  sub- 
ctmtract  the  latter  might  make.  The  contract 
between  defendant  Stick  and  Miss  Coward 
did  not  <^rate  as  an  assignment  of  the  con- 
tract between  plaintiff  and  Bamdt.  Miss 
Coward  assumed  no  obligations  under  ttiat 
agreement  towards  plaintiff  so  as  to  bring 
herself  Into  privity  with  her.  This  being  so, 
she  acquired  no  rights  under  the  contract, 
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and,  having  no  rlifrl^  oonasvienUy  there  was 
nottilng  to  forfeit  Har  daim,  taowerer,  ever- 
rated  as  a  cloud  upfm  Hie  title  ot  plaintiff 
which  she  was  entitled  to  have  removed  In 
this  form  ot  actkm.  Btratton  t.  OaL  Land, 
etc.,  Co.,  88  OaL  368,  800,  24  Pec  106!L 

[I]  The  noOoe  aerved  aliUlff  on  de- 
fendant Moon  waa,  In  our  opinion,  under  the 
dlsdosed  facts  ct  this  caea^  snflldent  to  le- 
vWe  and  restore  all  plaSntUTs  ri^ts  under 
her  contract  and  she  is  now  entitled  to  stand 
upon  Its  terms.  When  she  gave  the  detanlt- 
Ing  vendees  a  reaamiable  time  wlUun  which 
to  pay  the  money  due  thereunder,  they  should 
have  met  the  requirements  of  the  notice. 
When  they  did  not  they  forfeited  all  rights 
under  the  contract  Plaintiff  Is  doln^  no 
more  than  to  insist  that  under  the  terms  of 
the  contract  defendants  have  no  further 
rights  thereunder,  but  have  forfeited  all 
such.  Her  action  to  quiet  title  amounted  to 
no  more  than  the  calling  of  the  defaulting 
vendees  Into  court  to  show  why  it  Should 
not  be  decreed  that  under  the  terms  of  the 
contract  all  their  rights  thereunder  were  at 
an  end.  In  the  absence  of  some  sufficient 
equitable  showing  to  excuse  their  failure  to 
comply  with  the  terms  of  the  contract  whldj 
defendants  failed  to  make,  the  plaintiff  was 
entitled  to  such  decree.  Oureler  v.  Thatcher, 
152  Cal.  739,  745,  03  Pac.  1007.  Defendants 
were  not  entitled  to  the  finding  made  by  the 
trial  court  that  the  contract  between  plain- 
tiff and  Mrs.  Bamdt  was  still  in  force  and 
effect  It  is  a  flndhig  against  fact.  The 
finding  that  the  contract  made  between  de- 
f^dants  Stick  and  Mlsa  Goinird  was  stlU 
In  force  and  eflfect  Is  a  finding  on  an  im- 
material Issue. 

[I]  Specific  poformance  In  this  case  waa 
decreed  upon  the  answer  of  defendant  Cow- 
ard. Gven  thooi^  die  were  In  position  to 
seek  such  r^lef,  her  answer  does  not  state 
sufficient  facts,  for  It  Is  not  alleged  therein 
that  the  consideration  to  be  paid  plaintiff 
tor  the  land  is  adequate,  or  that  the  Bamdt 
contract  Is  just  and  reasonable.  White  v. 
Sage,  149  Cal.  613,  614,  87  Pac.  193.  No 
evidence  was  received  upon  this  subject 
and  there  Is  no  finding  In  regard  to  it  A 
decree  for  specific  performance  cannot  be 
supported  in  the  absence  of  allegation  and 
finding  that  the  contract  was  just  and  rea- 
sonable, and  the  consideration  adequate. 
CIv.  Code,  S  3301;  Gibbons  v.  Yosemite 
Lumber  Co.,  172  CaL  714,  716,  158  Pac.  19a 

The  Judgmmt  Is  reversed. 

We  concur:  RIOHAItDS,  7.;  KESBBl- 
QAN,  J. 
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SOnTHEIRN  SUBBTX  OO  T.  SBIITH. 

(No.  7898.) 

(Supreme  Court  of  Oklahoma.    Jane  6,  1017. 
Order  Orantins  Rehearing  Set  Aside  and 
Appeal  Diamissed  Nov.  25,  1919.) 

(ByHalma  hy  the  Court.) 
Appeal  jutd  xsbob  ^s>611(2)— Gasc-hade-' 

JUBISDIOnOR— DlBUUSAL. 

Whare  It  does  not  affirmatlvdy  appear  from 
tlie  record  that  the  purported  case-made  was 
served  within  the  Jime  fixed  by  the  trial  court, 
or  within  an  extension  of  the  time  allowed,  such 
case-made  is  a  nullity,  and  confers  no  jurisdic- 
tion apon  this  court,  and  the  appeal  will  be 
diamissed. 


Ciommlsaloners'  Opinion,  DlTlston  Na  1. 
Error  from  Districf  Court,  Pawnee  County ; 
Cram  Idno,  Judge. 

ActloD  by  George  H.  Smith,  guardian  of 
James  Peters,  a  minor,  against  the  Southern 
Surety  CMopany.  Judgment  for  plaintiff,  mo- 
tion for  new  trial  overmled.  and  defendant 
brings  error.   Appeal  dismissed. 

Wlllia-m  T.  HutchlQga,  of  hluskogee,  tor 
plaintiff  in  error.  Clark  &  Armstrong,  at 
Pawnee,  for  defendant  In  error. 

COIXIEB,  O.  This  Is  an  action  brought 
by  the  defendant  in  error  against  plaintiff  in 
error  to  recQver  up(»i  a  bond  executed  as  sure- 
ty for  a  guardian,  ^ere  was  judgment  for 
defendant  in  error  la  the  sum  of  $1,600,  and 
Interest,  to  which  plaintUf  in  error  duly  ex- 
cepted. Motion  for  new  trial  was  timely  filed, 
overruled,  said  action  of  the  court  duly  ex- 
cepted to,  and  error  brought  to  this  court 

Motion  Is  made  to  dismiss  the  appeal  upon 
the  ground  that  it  does  not  affirmatively  ap- 
pear from  the  record  that  the  case-made  was 
served  within  tbe  time  fixed  for  service  there- 
of, and  upon  other  grounds  which  we  deem 
unnecessary  to  consider.  A  careful  examina- 
tion of  the  record  does  not  disclose  that  the 
case-made  was  served  upon  the  defendant  In 
error  within  the  time  allowed  by  the  court 
or  was  served  at  any  time.  The  letter  of  tbe  at- 
torney for  defendant  in  error  to  attorney  for 
plaintiff  In  error,  relied  upon  by  plaintiff  in  er- 
ror as  proof  of  the  time  of  service  of  said  case- 
made,  Is  too  Indefinite  to  constitute  proof  of 
service  of  the  case-made.  Besides,  said  let- 
ter was  not  written  imtil  after  the  expiration 
of  time  fixed  for  service  of  the  case-made,  at 
a  time  that  the  trial  court  could  not  have 
legally  extended  the  time  for  serving  a  case- 
made,  the  time  fixed  therefor  having  expired. 
The  case-made  Is  a  nullity,  and  confers  no 
jurisdiction  iqmn  this  court,  and  Is  not  cer- 
tified as  a  transcript 

"A  purported  case-made  which  la  not  served 
within  the  statutory  time  after  the  judgment  ap- 


pealed fnm  is  entered,  or  with  aa  extnsion  oC 
time  ,  duly  allowed,  la  a  nnlUty,  and  canncrt  be 
considered  by  the  Supreme  Court."  Navarre  v. 
Finerty,  164  Fac.  1143;  Powell  i.  First  Stata 
Bank  of  Clinton,  150  Pac.  COO. 

"An  order  or  orders,  purporting  to  grant  an 
extension  of  time  in  which  to  serve  case-made 
for  appeal  to  the  Supreme  Court,  made  after  the 
expiration  of  the  time  or  times  formerly  allow- 
ed, is  and  are  nulUtles,  and  appeal  based  upon 
service  of  ease-made  thereunder  will  be  dis- 
missed.*' Morgan  v.  Board  of  Commissioners  of 
liogan  County,  109  Pie.  614. 

It  f(^owB  that  tbe  appeal  must  be  dis- 
missed. 

PEB  CURIAM.  Adopted  In  whole. 


IMTBRURBAN  CONST.  CO.  et  al  T.  CEN- 
TRAL STATE  BANK  OF  KIBFER 
et  al.   (No.  8841.) 

(Supreme  Court  of  Oklahoma.  June  24,  1919.) 

(SyUahtu  iy  <Ae  Court.) 

1.  BAiutoAns  ^171(10)— I/ixns  fob  labob 

AND  MATERIALS  BABBBD  BT  LIMITATIONS. 
In  a  suit  by  a  mortgagee  for  Its  debt  and 
to  foreclose  the  mortgage  given  to  secure  the 
same,  upon  the  property  of  a  street  railway 
company,  the  mortgagor,  wherein  a  receiver  was 
asked  for  and  was  appt^ted  by  order  of  the 
district  court  directed  to  take  charge  of  all  the 
property,  goods,  moneys,  and  effects  of  said 
defendant  and  preserve  the  same  until  further 
order  of  the  court  or  the  judge  thereof,  and 
thereafter  other  mortgagees  were  allowed  to 
intervene  and  filed  their  actions  for  debts  and 
a  foreclosure  of  their  mortgages  upon  the  prop- 
erty of  the  defendant,  then  In  the  hands  of  the 
receiver,  and  more  than  one  year  thereafter 
claimants  wm  allowed  to  Intwvene  and  file 
their  action  upon  dolma  for  labor  and  material 
furnished  under  the  provisions  of  and  to  estab- 
lish their  respective  Hens  under  tbe  provisions 
of  Rev.  Laws  1910,  U  3S6&-3871.  and  where 
it  Is  conceded  that  no  suit  was  commenced  on 
such  claims  within  one  year  after  tbe  same 
accrued,  nor  was  any  intervening  petition  filed 
in  the  action  brought  by  the  mortgagee,  on  be- 
half of  Budi  claimants,  within  one  year  after 
such  claims  accrued,  and  that  no  notice  was 
given  by  any  of  such  claimants  as  required  by 
section  3871,  h^d,  that  tbe  daims  of  such  claim- 
ants to  liens  and  the  right  to  have  tbe  same 
enforced  against  the  property  of  the  defendant 
in  tbe  bands  of  the  receiver  and  declared  by  the 
court  to  be  prior  to  tbe  liens  of  the  mort- 
gagees and  ordend  to  be  first  paid  by  the  re- 
ceiver were  barred  by  the  terms  of  the  statutes, 
supra. 

2.  COBPOBATIONB  «=>559(6)— Railboads  <8=> 
177(10)— CLAnra  of  labobebs  and  uatebi- 

ALMBH, BABBBD  BT  PAILVBE  TO  ZNTEBTBHE  IN 
POBEOLOBDBE  WXIHIII  ONE  TKAB  FBOU  AO- 
CBUAL. 

In  a  salt  to  foreclose  a  mortgage,  aed  for 
the  administration  of  the  assets  trf  the  mort- 
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^agor,  an  Insolvent  corporttlon,  a  receiver  for 
all  tti  property  was  appointed  and  a  reference 
made  to  a  referee,  but  it  was  only  by  the  decree 
BQbseguently  made  that  the  court  showed  its 
ulterior  intent  to  make  an  equitable  distribu- 
tion of  the  funds,  among  all  the  creditors  and 
provided  for  notice  to  them  to  file  their  dalms. 
Beld:  (a)  That,  nntil  ft  decree  appointlDK  such 
referee,  creditors  were  entitled  to  sne  at  law, 
and  by  judgment  acquire  priority  in  an  equita- 
ble distribution  of  the  property  including  that 
covered  by  the  mortgage,  (b)  But  where  credi- 
tors base  the  right  to  have  their  claims  adjudg- 
ed to  be  liens  prior  to  the  liens  of  the  mort- 
gagees, under  Rev.  Laws  1910.  {}  3S68-3871, 
their  failure  to  bring  suit  within  one  year  from 
the  accrual  of  such  daima  and  to  give  the  notice 
to  the  defendant  provided  for  In  the  statute  and 
failed  to  intervene  in  the  suit  brought  by  the 
mortgagees  to  foreclose  their  lien  upon  the 
property  of  the  defendant  corporation  within 
one  year  from  the  accrual  of  their  dalms,  sudi 
right  to  a  preference  lien  over  that  of  the  mort- 
gagees provided  in,  the  statutes  will  be  barred 
by  the  running  of  the  limitation  named  in  the 
statute. 

3.  Rajlboads   «=>ld7— Pbiobitt   or  liens 

OVBB  MOBTOAGBr-XBT  INCOME  IK  HANDS  OF 
BECBITEB— PBOCEEDB  OF  BALE. 

Where  a  court  of  equity  at  the  suit  of  credi- 
tors acquires  jurisdiction  to  establish  priorities 
of  liens  upon  and  order  a  distribntion  of  the 
proceeds  arising  from  the  sale  of  the  property 
of  an  Insolvent  railway  corporation,  and  certain 
creditors  dalin  priority  of  payment  of  their 
claims  to  those  of  the  mortgagees,  because  the 
claims  of  the  former  were  for  material  and  la- 
bor furnished  for  the  betterment  of  the  mort- 
gaged property  within  six  months  next  before 
such  property  was  placed  in  the  hands  of  a  re- 
ceiver, who  operated  the  railroad  for  about 
three  years,  at  the  expiration  of  which  period 
he  aold  the  same  hy  order  of  the  court,  iFeld: 
(a)  Equity  vlU  decree  a  prior  lien  in  favor  of 
such  daimants  to  that  of  the  mortgage,  lien 
whidi  was  prior  in  point  of  time  upon  the  net 
snrplns  income  only,  arising  -from  the  operation 
of  the  railroad  by  the  receiver  and  not  upon 
the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty, (b)  Where  there  was  no  diversion  by  the 
receiver  of  the  income  derived  from  the  opera- 
tion of  the  railroad  to  betterments  of  the  prop- 
erty, and  the  entire  amount  of  anch  income  was 
expended  by  him  in  the  payment  of  operating 
expenses  9nd  taxed,  and  that  after  such  pay- 
ment there  was  no  net  income,  but  a  deficit 
existed  and  was  paid  from  the  proceeds  of  the 
sale  of  the  mortgaged  property,  it  is  further 
held,  that  there  being  no  net  income  in  the  hands 
of  the  receiver,  derived  from  the  operation  of 
the  railroad,  the  claimanta  were  not  entitled  to 
an  equitable  lion  upon  moneys  in  the  handa  of 
the  receiver  derived  from  the  sale  of  the  mort- 
gaged property. 

(Additional  8yUa1nu  by  Editorial  Staff.) 

4.  Lhhs  «s98— Siatutb  ueasubb  of  bxoht. 

The  rale  of  construction  of  lien  statutes 
which  create  a  right  and  provide  a  remedy  is 
that  the  requirements  of  the  statutes  and  con- 
ditions prescribed  therein  are  the  measure  of 
the  right,  and  the  court  cannot  declare  pnrpOM- 


less  and  uadcBi  that  whidi  the  L^iilature  has 
made  a  condition  ci  tihe  Uen. 

Error  from  District  Oourt,  Tulsa  County. 

Action  by  the  First  National  Bank  of  Tul- 
sa, OkL,  against  the  Oklahoma  Union  Trac- 
tion Company,  to  foreclose  a  note  and  mort- 
gage. In  whldi  a  temporary  receiver  was  ap- 
pointed to  take  charge  of  defendant's  proper- 
ty, and  In  which  the  Colonial  Trust  Company 
and  the  Central  State  Bank  of  Klefer  were 
allowed  to  file  petitions  In  Intervention 
againat  the  defendant  praying  for  foreclosure 
of  mortgages  against  It,  and  In  which  the 
Interurbau  Construction  Company  and  A.  A. 
Small  and  O.  B.  Small  filed  their  petitions  in 
intervention  against  the  defendant,  to  en- 
force mechanics'  Hens.  Cause  referred  to  a 
referee,  whose  retort  finding  that  claimants 
were  not  entitled  to  liens  on  defendant's 
property  was  confirmed  by  the  court,  claims 
ants'  motions  for  new  trial  overmled,  and 
claimants  bring  error.  Affirmed. 

Gea  T.  Brown,  of  Tulsa,  tor  plaintiffs  in 
error. 

BIddison  &  Ounpb^,  of  Tulsa,  for  def aid- 
ants In  error. 

JOHNSON,  J.  On  September  21.  IfilO,  the 
Oklahoma  Union  Traction  Company  gave  a 
note  and  mortgage  on  its  property  to  tbe 
First  National  Bank  of  Tulsa,  OkL,  for 

On  December  9.  1911,  the  First  National 
Bank  commenced  this  action  in  the  district 
court  of  Tulsa  coimty  against  Uie  (NElahwna 
Union  Traction  Company  to  recover  the 
amount  due  on  this  joote  and  to  foreclose  Its 
mortgage.  The  bank  asked  for  the  app<dnt- 
ment  of  a  receiver,  and  tbe  court  ordered: 

"That  Perdvial  E.  Magee,  of  the  county  of 
Tulsa,  and  the  state  of  Oklahoma,  be  appointed 
temporary  receiver  in  said  cause;  that  the 
amount  of  his  bond  as  receiver  l>e  fixed  at  the 
Bum  of  ¥6,000;  and  that,  upon-hls  qualification, 
such  receiver  take  charge  of  all  the  property, 
goods,  moneys,  and  efi'ects  of  said  defendant  and 
preserve  the  same  until  the  further  order  of  the 
court  or  the  judge  thereof." 

This  was  the  only  order  made  appointing 
a  receiver.  The  receiver  did  take  charge  of 
all  the  property  of  the  Oklahoma  Union  Trac- 
tion Company. 

On  December  12,  1911,  the  Colonial  Trust 
Company  was  permitted  by  the  court  to  file 
its  petition  of  Intervention  asking  judgment 
against  the  Oklahoma  Union  Traction  Com- 
pany for  $31,931,  and  also  praying  for  the 
foreclosure  of  its  mortgage  against  the  prop- 
erty of  the  mortgagor. 

On  April  27,  1914,  the  Central  State  Bank 
of  Klefer,  defendant  in  error,  filed  Its  peti- 
tion of  Int^ention  In  said  suit  asking  a 
judgment  against  the  Oklahoma  Union  Trac- 
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tion  Company  fer  $6^025,  and  for  the  fore* 
closure  of  Its  mor^fege  against  the  property 
of  the  Oklahoma  Vnion.  Traction  Company. 

On  June  1, 1914,  the  plaintiffs  in  error  filed 
their  petition  of  Intervention  In  said  cause 
a^lng  Judgment  of  (11,484,  and  alleging  that 
In  the  year  1911  they  furnished  labor  and  ma- 
terial to  the  Oklahoma  Union  Traction  Oom- 
inny  to  the  amount  of  $11,484.  allying  that 
this  was  due  on  June  1,  1911i  and  that  they 
were  mtltled  to  a  Hen  on  the  property  of  the 
<Wal>oma  TTnlon  Traction  Company  tcft  thnt 
amount,  and  also  asking  that  all  other  par- 
ties be  barred  from  any  right  or  interest  In 
the  property  of  the  company. 

Plaintiff  in  error  A.  A.  Small  1^  his  peU- 
tion  of  intervention  asserts  a  daim  of  $1,896 
oa  account  of  work  and  labor  performed  by 
him  for  the  street  railway  company  during 
the  months  of  September,  October,  November, 
and  December,  1911,  in  the  eqidpraent  and 
operation  of  said  railway  company.  The 
plaintiff  in  error  O.  B.  Small  In  his  petition 
of  Intervoitlon  asserts  a  claim  in  the  sum  of 
$700  for  work  and  labor  performed  by  him 
for  said  railway  company  during  the  months 
of  April,  May,  June,  July,  August,  September, 
October,  and  Nov^ber,  1011,  in  the  equip- 
ment and  to  focilltate  the  operation  of  said 
street  railway.  There  is  no  dispute  as  to  the 
amounts  of  these  various  claims,  as  will  ap- 
pear from  the  report  of  the  referee. 

The  cause  was  afterwards  referred  to  W. 
T.  Tudcer.  referee,  to  try  said  cause  and 
make  a  report  to  the  court.  He  made  his  re- 
port on  April  21, 1916,  fladlng  that  the  plain- 
tiffs in  error  were  not  entitled  to  a  Hen  on 
the  property  of  the  Oklahoma  Union  Trac- 
tion Company. 

Exceptions  were  duly  saved  to  this  report 
and  presented  to  the  referee  and  to  the  court 
In  proper  motions ;  but  the  report  of  the  ref- 
eree was,  over  the  objections  and  exceptions 
of  these'  plaintiffs  in  error,  approved  and  con- 
firmed  by  the  court.  Motions  for  new  trial 
were  overruled,  and  the  judgment  complained 
of  herein  was  rendered,  in  pursnonce  of  said 
t^rt  under  date  of  June  30,  1916.  Super- 
sedeas txmds  were  g^vesi  by  these  plaintiffs 
In  error,  and  this  appeal  taken  and  lodged 
herein. 

The  plaintiffs  assign  error:  (1)  The  trial 
court  and  referee  erred  In  overruling  the  mo- 
tions for  new  trial.  (2)  Trial  court  erred  In 
approving,  adopting,  and  confirming  report  of 
the  referee.  (3)  The  referee  and  trial  court 
erred  in  overrollJig  exceptions  find  objections 
of  the  plaintiffs  to  the  report,  findings,  recom- 
mendations, and  OHMduBions  of  the  referee. 
(4)  Trial  court  erred  in  rendering  judgment 
against  the  Oklahoma  Union  Traction  Com- 
pany and  in  favor  of  the  defendant  Colonial 
Trust  Comimny,  and  the  Central  State  Bank 
of  Kiefer.  The  court  erred  In  ordering 
the  receiver  to  satisfy  the  judgmaits  In  favor 
of  the  Central  State  Bank  and  Colonial  Trust 


Company  out  of  the  funds  In  the  hands  of  said 
recelTer  dnived  from  the  sale  of  the  property 
of  the  traction  ci»npany,  to  the  exclusion  of 
the  dalms  of  the  plaintiffs.  (6)  The  court 
erred  in  approving  findings  of  fftct  Nos.  8,  9, 
13, 18. 19,  and  31,  and  conclusions  of  law  Nos. 
1  to  16  of  the  r^eree.  <7)  R^eree  and  court 
erred  In  refoali^  to  render  judgment  in  favor 
of  the  plaintiff  that  fhey  partlc^te  In  the 
distribution  and  receive  the  payment  of  their 
said  respective  daims  out  of  the  funds  in 
the  hands  of  the  receiver,  arl^g  from  the 
sale  of  Hie  property  of  the  traction  company, 
(fi)  The  referee  and  court  erred  in  finding 
and  adjudging  that  there  had  been  no  divert 
aion  of  the  current  earnings  while  In  the 
hands  of  the  reeelvar.  Hi)  Referee  and  tSte 
court  erred  in  not  finding  and  adjudging  that 
the  claims  and  liens  of  plaintUDs  against  the 
property  of  the  traction  ctHupany  and  the 
proceeds  derived  ttom  the  sale  thereof  to  be 
prior  and  superior  under  the  statutes  and 
laws  of  the  state  of  Oklahoma  to  the  lien 
and  claim  of  the  mortgage  bondholders,  the 
Central  State  Bank  of  Kiefer,  and  the  Colo< 
nial  Trust  Company.  (10)  That  the  findings 
of  the  referee  end  the  approval  thereof  by  the 
court  and  the  Judgment  of  the  court  based 
thereon  are  not  sustained  by  the  evidence  and 
contrary  to  the  evidence.  (11)  The  Judgmrat 
of  the  trial  court  and  conclusions  of  law  of 
the  referee  are  contrary  to  law. 

The  plaintiffs  in  error  discuss  the  foregoing 
assignments  of  error  under  three  proposi- 
tions : 

First.  Because  the  cloima  of  the  plaintiffs  in 
error  are  entitled  to  priority  of  payment  to  the 
mortgage  lienors,  from  the  funds  in  the  haoda 
of  the  receiver  from  the  sale  of  the  mortgaged 
property  under  the  provisions  of  sections  S86S 
to  3871  of  the  Bev.  Laws  of  Oclahoma  1910. 

Second.  Because  the  claims  of  the  plaintiffs 
in  error  ere  entitled  to  priority  of  payment  to 
the  mortgage  lienors,  from  the  funds  in  the 
hands  of  the  receiver  as  equitable  liens  arising 
by  reason  of  plaintifFa  in  error  having  furoiBhed 
labor,  materials,  and  supplies  necessary  to'  the 
maintenance,  operation  and  improvement  of  the 
railroad,  a  reasonable  length  of  time,  to  wit, 
within  six  months  prior  to  tbe  receivership. 

Third.  Because  the  claims  of  tbe  plaintilb  la 
error  are  entitled  to  priority  of  payment  to  the 
mortgage  lienors,  from  the  fmids  in  the  hands 
of  the  receiver  from  the  sale  of  the  mortgag- 
ed property,  since  said  claims  having  accrued 
within  six  moDtha  prior  to  the  appointment  of 
a  receiver,  and  since  the  income  of  said  prop- 
erty during  the  receivership  was  expended  foi* 
betterments  and  improvements  of  the  property 
covered  by  the  mor^ge  under  which  mortgage 
lienors  hold. 

The  sections  of  the  statutes  r^erred  to 
are  as  follows : 

"Sec.  3868.  Every  mechanic,  bailder,  artisan, 
workman,  laborer  or  other  person,  who  shall  do 
or  perform  any  work  or  labor  apon,  or  furnish 
any  materials,  machinery,  fixtures  or  otbor  thing 
towards  the  eQulpmen^  or  to  facilitate  the 
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operatjon  of  any  ranroad,  Bhall  have  a  lien 
therefor  upon  the  road-bed,  buildinga,  equip- 
ments, income,  franchiae,  and  other  appurte- 
nances of  said  railroad,  superior  and  paramount, 
whether  prior  in  time  or  not,  to  that  of  all  pei^ 
sons  interested  in  said  railroad  as  managers, 
lessees,  mortgagees  trustees,  beneficiaries  under 
trust  or.  owners. 

"Sec.  3809.  The  lien  mentioned  in  the  pre- 
ceding section  shall  not  be  effectual  unless  suit 
shall  be  brought  upon  the  claim  witUn  one  year 
after. it  accrued. 

"Sec.  3870.  The  said  lien  shall  be  mentioned 
in  the  judgment  rendered  for  the  claimant  in 
an  ordinary  suit  for  the  claim,  and  may  be 
enforced  by  ordinary  levy  and  sale  under  final 
or  other  process  of  law  of  equity. 

"Sec.  8871.  A  notice  of  ten  days  shall  be 
given  to  the  railroad  of  the  eziatence  of  a  claim 
or  the  intended  lien  which  is  contemplated  under 
this  article." 

[1-3]  It  la  conceded  by  the  plaintiffs  In  er- 
ror that  no  suit  was  filed  by  them  to  enforce 
tiielr  claims  and  liens  against  said  Oklahoma 
Union  Traction  Company,  other  than  their 
participation  In  this  receivership  action.  It 
Is  also  admitted  that  the  several  petitions  of 
intervention  of  the  plaintlffe  In  error  were 
not  filed  within  one  year  after  the  several 
claims  accrued.  It  is  contended,  however, 
that  Inasmuch  as  the  court,  by  its  olBcer,  had 
^alten  charge  of  all  of  the  properties  and 
franchises  of  said,  street  railroad  within  the 
one  year  period  (In  fact,  within  six  months 
of  the  creation  of  the  indebtedness  for  which 
the  claims  of  plaintiffs  in  error  are  as- 
serted) the  suit  and  notice  mentioned  by  sec- 
tions 3869  to  3871,  supra,  were  unnecessary, 
in  other  .words,  that  section  3869  of  the  act 
being  in  the  nature  of  a  statute  of  limita- 
tion Is  stayed  during  the  period  of  receiver- 
ship, and  that,  since  the  court  had  taken  pos- 
session of  all  the  property  and  franchises  ol! 
said  railroad,  the  plaintiffs  In  error  could 
not  bring  the  suit  mentioned  in  section  iiSGQ, 
supra.  So  that  all  that  was  necessary,  In 
order  that  plaintiffs  !n  error  have  the  benefit 
of  section  3868  of  the  statute,  was  for  them 
to  intervene  herein  before  the  final  determi- 
nation of  this  cause.  That  if  they  could  not 
bring  a  separate  Independent  action,  then 
why  serve  the  notice?  That  the  law  doea 
not  require  the  doing  of  a  vain  act  That 
section  3868  ^ves  the  lien,  fixes  the  right, 
and  the  following  sections  of  the  act  simply 
go  to  the  remedy.  Under  the  contentions  ot 
jhe  plalntlflte,  one  thing  Is  clear;  that  Is,  had 
not  the  receiver  been  appointed,  the  plaintiffs 
In  this  case  would  not  have  been  entlUed  to 
a  lien  under  the  sections  of  the  statutes  quot- 
ed supra,  because  no  suit  was  commenced  by 
any  of  them  within  one  year  from  the  accru- 
al of  their  claims,  and  such  default  would 
have  been  a  complete  bar  to  the  assertion  of 
such  a  lien.  But  it  Is  asserted  that  the  ap- 
pointment of  a  receiver  In  this  suit  within  a 
year  operated  to  suspend  the  running  of  the 
statute.  So  the  questum  thus  presented  Is: 


Did  the  appolntmesit  of  a  reeelTer  toll  the 
statute?  On  Oils  question,  we  find  that  In 
High  on  BecelveiB  (4tti  Bd.)  $  184,  it  Is  said: 

"The  appointment  of  a  recover  over  the  estate 
or  property  does  not  alter  or  aff^  the  rights 
of  the  parties  as  regards  the  operation  of  the 
statute  of  limitaticms." 

In  2B  Gyc.  1282,  It  Is  said: 

"^As  a  general  rule,  the  mere  appointment  of 
a  receiver  does  not  hi  any  way  affect  the  run- 
ning of  the  statute  of  limitations.  But  where 
the  receiver  is  appointed  to  take  diarge  of  an 
estate  for  the  purpose  of  administering  it,  as 
for  instance  the  settiement  of  affairs  of  a 
partnership  and  the  payment  of  firm  debts,  the 
statute  bekig  substantially  for  the  benefit  all 
the  creditOTS,  in  analogy  to  an  ordinary  credi- 
tor's bUl,  the  running  of  tbe  statote  of  llmita- 
tlons  is  suspended  in  equity  against  the  claims 
by  firm  creditors  for  the  payment  of  partno^ 
ship  debts  out  of  the  asset*  in  the  receiver's 
handa." 

In  support  thereof  the  following  cases  were 
dted:  Cain  v.  Seaboard  Air  Line,  138  G  a.  96, 
74  S.  E.  764;  Taylor  T.  Vossburg  Mineral 
Springs,  128  La.  364.  54  South.  907 ;  WlUlams 
V.  Taylor,  99  Md.  306,  67  Atl.  641. 

The  authorities  quoted  announce  the  gener- 
al rule  as  above  stated.  In  this  case,  the  ac- 
tion was  commenced  In  the  district  court  of 
Tulsa  county,  by  the  First  National  Bank  of 
Tulsa,  for  the  foreclosure  of  Its  mortgage 
upon  the  property  of  the  Oklahoma  Union 
Traction  Company,  and  In  Its  iwtition  alleged 
the  insolvency  of  the  defendants,  and  asked 
for  the  appointment  of  a  receiver.  A  receiver 
was  appointed,  took  charge  of  the  street  rail- 
way, and  operated  the  same  for  about  three 
years,  after  .which  time  he  sold  the  same  by 
order  of  the  court,  and,'  in  the  meantime,  the 
defendants  Central  State  Bank  of  Klefer 
and  Colonial  Trust  Company  Intervened  and 
filed  actions  respectively  for  foreclosure  of 
mortgages  up<m  the  property  of  the  defend- 
ant, th«i  In  the  hands  of  the  receiver.  More 
than  two  years  thereafter,  tbe  plaintiffs  re- 
spectively presented  their  claims,  claiming 
prior  lien  upon  the  proi)erty  of  the  defendant 
by  reason  of  the  provlslona  of  the  statute 
quoted  supra ;  and  0^)  since  such  claims  hav- 
ing accrued  within  six  months  prior  to  the 
appointment  of  a  receiver,  that  the  same 
.were  a  lien  In  equity  upon  the  income  of 
said  property  daring  the  receivership,  which 
lien  was  prior  to  that  of  the  mortgage  lienors. 

A  referee  was  appointed  by  the  court  on 
December  14,  1914,  the  property  having  been 
previously  sold  by  the  receiver  and  such  sale 
confirmed  by  the  court  The  referee  made 
findings  which  were  approved  by  the  court, 
denying  the  claims  of  plaintiffs  for  liens  upon 
both  grounds,  holding  as  to  the  first  ground 
contended  for  by  the  plaintiff  that  by  reason 
of  plaintiffs'  failure  to  bring  suits  to  estabUdi 
their  statutory  Hens  within  one  year  from 
the  accrual  thoi^of  as  provided  by  the  stat- 
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Qte,  or  to  presant  their  cUims  In  tbls  court  In 
tbls  cause  within  said  period,  and  their  fall- 
nre  to  give  notice  ae  required  by  the  provl- 
Blons  of  the  statutes,  they  were  barred.  And 
as  to  plaintiffs*  second  contention,  that  the 
lien  In  equity  for  materials  and  labor  furnish- 
ed to  railroad  within  six  months  prior  to 
the  appointment  of  a  receiver  could  not  exist 
only  as  to  surplus  Income  In  the  hands  of 
the  recelTer  after  the  payment  by  him  of 
claiois  for  operating  and  exi>enses  Incurred 
for  such  oi>eratlon  and  taxes  upon  the  prop- 
erty in  his  hands,  and  made  further  fludluga 
^i^iich  were  atiprored  by  the  court,  that  no 
guch  surplus  existed,  and  therefore  the  plain- 
tiffs were  not  entitled  to  a  prior  lien  upon 
the  mortgaged  property  or  moneys  In  the 
hands  of  the  receiver  derived  from  the  sale 
of  such  property  under  an  order  of  the  court, 
and  sucb  findings  on  the  latter  contention  is 
folly  sustained  by  the  dedslona  of  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Gregg  V.  Metropolitan  Trust  Co.,  197  U.  S. 
183,  25  Sup.  Ct.  415,  49  U  Bd.  717 ;  also  by 
tbe  Circuit  Court  in  Kan.  Loan  &  Trust  Co. 
T.  Electric  Ught  Co.,  108  Fed.  702,  and  Chi- 
cago &  A.  B.  V.  United  States  &  Mex.  T.  R. 
Co..  225  Fed.  940, 141  O.  G.  A.  64. 

'hiB  idalntifbi'  contention  that  this  action 
being  brought  the  First  National  Bank  of 
Tidsa,  to  foredose  its  mortgage  and  ttie  ap- 
pointment of  a  recelT«r,  as  was  done  in  this 
case,  precluded  than  fr<»u  bringing  suit  men-, 
tloned  In  section  3869,  supra,  cannot  be  main- 
tained, nie  actl<ui  was  instituted  by  Oie  hold< 
«r  of  a  mortgage  lien  to  foreclose  Hie  same, 
and  upim  its  motim  a  reodver  was  impotaited. 
and  directed  to  take  charge  of  all  the  proper- 
ty,  goods,  m<Hi^,  and  Elects  of  the  said  dft- 
fendant  and  preserve  ttie  same  until  furOier 
order  of  the  court  The  action  was  In  no 
character  one  that  would  of  necessity  result 
in  the  dlstribntlon  of  the  pnqn^ty  of  the  de- 
fendant among  its  creditors.  The  appoint- 
ment of  a  receiver  did  not  In  any  manner  pre- 
vent the  dalmants  from  making  their  indio- 
ate  lien  effectual  by  instltutlDg  th^  actions 
at  law,  or  otitiorwlse,  against  the  Oklahoma 
Union  Tractitm  Company,  and  should  audi 
an  action  have  been  filed  by  the  claimants 
the  judgment  could  have  been  obtained  to 
the  same  extent  as  if  a  receiver  had  never 
been  appointed. 

The  action  provided  for  In  the  statute  Is 
simply  an  action  on  the  claims  and  does  not 
raider  it  necessary  to  sequester  the  proper- 
ty. Hence  there  was  nothing  to  prevent  the 
preservation  of  the  plalntUTs*  Hens  In  the 
manner  provided  by  the  laws  of  their  crea- 
tion, and  there  was  not  the  slightest  Impedi- 
ment to  the  claimants  instituting  their  ac- 
tions against  the  Oklahoma  Union  Traction 
Company  within  the  year,  nor  was  there  any- 
thing to  have  prevented  the  plaintiffs  from 
Intervening  In  this  case  within  the  year. 
Tarbell  t.  Parker,  106  Mass.  347 ;  Doe  v.  Br- 


win,  1S4  Mass.  90;  Parsons  r.  dark,  59  Mich. 
414.  26  N.  W.  666. 

The  plaintiffs  in  error  insisted,  and  so  ar- 
gued. In  their  briefs,  that  this  action  as  orig- 
inally brought  was  In  the  nature  of  a  credi- 
tor's biU.  Mr.  Black  in  bis  Law  Dictionary, 
on  page  300,  doflnes  a  creditors'  bill  as  fol- 
lows:^ 

"A  creditors'  bQl,  stricOy.  Is  a  bUI  by  whidi 
a  creditor  seeks  to  satisfy  his  debt  out  of  some 
equitable  estate  of  the  defendant  which  is  not 
liable  to  levy  or  sale  under  an  execution  at 
law." 

The  Supreme  Court  of  the  territory  of  Ok- 
lahoma, in  the  case  of  Miller  v.  Melone,  11 
Okl.  241,  67  Pac.  479,  66  L.  R.  A.  620,  approv- 
ed the  foregoing  deflnltttm  of  Judge  Black 

The  record  In  this  case  discloseli,  as  herein 
before  stated,  that  the  plaintiff  the  First  Ma 
tional  Bank  of  Tulsa  filed  Its  action  to  fore- 
close a  mortgage  upon  the  property  of  the  de* 
fondant  the  Oklahoma  Union  Traction  Com- 
pany, and  upon  Its  application  a  temporary 
receiver  was  appointed  and  took  diarge  of 
the  street  railway  and  operated  the  same  for 
a  period  of  about  three  years,  betoie  the 
plaintiftB  in  error  Intervoied  in  the  action 
and  asked  that  they  be  adjudged  to  have  a 
priority  lien  upon  the  property  or  the  pro- 
ceeds thereof;  the  pnqwty  having  been  sold 
by  reasm  tjt  <vder  of  the  oonrt,  and-the  proi 
ceeds  of  the  sale  .were  in  the  hands  of  the  re- 
^eeiver,  claiming  priority  by  reason  of  the 
statute  quoted,  which  statute  by  its  terms  re- 
quired that  the  salt  to  establish  the  lien  men- 
thmed  aihonld  be  brous^t  by  claimants  within 
one  year  trom  the  acorual  of  their  cause  of 
action  or  claim,  and  that  a  prior  notice  of 
their  hatention  to  assert  audi  a  lloi  should  be 
served  upon  the  defendant  for  a  period  of 
ten  days  bef<Hre  the  bringing  of  their  action, 
ndther  of  which  was  done.  It  was  not  until 
December  14, 1914,  if  at  all,  that  this  m\t  was 
treated  by  the  court  as  a  suit  In  the  nature 
of  a  creditors'  bill,  tor  it  was  on  that  date 
that  a  referee  was  appointed  and  directed  to 
notify  the  creditors  and  the  defmdant  to  file 
claims,  and  it  was  thereafter  that  such  ref- 
&eee  had  hearings  in  support  of  claims  of 
creditors  and  made  findings  as  to  priority  of 
Hens  and  his  oondusions  of  law  In  respect  to 
the  same.  Hence,  this  suit  not  having  been 
originally  an  action  in  the  nature  of  a  credi- 
tors' bill,  and  had  not  become  such  until  the 
court  undertook  to  administer  tbs  affairs  of 
the  defendant  In  the  interest  of  all  its  credi- 
tors. Under  the  rule  announced  by  the  Su- 
preme Court  of  the  territory  of  Oklahoma,  in 
the  case  of  MlUer  t.  Melone.  supra,  there  was 
DO  suspension  or  tolling  of  the  statutes  of 
llmitati<His  of  one  year  as  datmed  by  the 
plaintiff  In  error,  and  by  reason  thereof  their 
rights  to  liens  under  the  statute  had  long 
since  been  barred,  and  the  holdings  of  the  ref- 
eree to  that  effect  should  be  sustained.  Mill- 
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er  T.  BCelone,  supra ;  Tabe  Works  Oo.  t.  Bal* 
Xou,  146  n.  S.  S2S,  18  Sup.  Ct  16S,  86  L. 
Ed.  1072;  Boss  t.  DutbI,  13  Pet  45. 10  L.  Ed. 
61;  McAleer  t.  Clay  Co.  (G.  C.)  42  Fed.  667; 
Glenn  t.  Dorsbelmer  (0,  G.)  23  Fed.  695; 
Supreme  Court,  N.  D.  In  Bank  t.  Bralthwalte, 
7  N.  D.  368,  76  N.  W.  244,  66  Am.  St  Bep. 
653. 

[4]  The  rule  of  construction  of  Hen  stAtutes 
which  create  a  right  and  provide  a  remedy 
Is:  That  In  all  such  cases  the  requirements 
of  the  statutes  and  conditions  prescribed  In 
the  statutes  are  the  measure  of  the  right, 
and  the  court  cannot  declare  purposeless  and 
useless  that  which  the  Legislature  has  made 
a  condition  of  the  Uen.  This  is  the  rula  an- 
nounced by  the  Supreme  Court  of  Tennessee 
In  the  case  of  Norman  &  Co.  t.  Edlngton, 
Groner  &  Griffiths.  115  Tenn.  309,  60  S.  W. 
744 ;  Supreme  Court  of  California,  In  Duncan 
V.  Hawn,  104  CaL  10,  37  Pac.  626;  Supreme 
Couit  of  Colorado  In  Greeley  S.  L.  O.  P.  By. 
Oo.  V.  Harris,  12  Colo.  226,  20  Pac  764; 
CleTeland,  C.  &  S.  By.  Co.  t.  Knickerbacker 
Trust  Co.  (C.  O.)  86  Fed.  73;  Tod  et  al.  v. 
Vnlon  By.  Co.,  S2  FeA.  241,  3  0.  O.  A.  60,  18 
U  R.  A.  306. 

In  ElUott  on  B.  B.,  H  1071  and  1074.  it  Is 
said: 

"Where  •  Uen  is  wholly  statutory,  the  statu- 
tory mode  must  be  pursued  In  order  to  obtain 
it."  Johnson  t.  Garner  (D.  G.)  233  Fed.  756; 
Moore  et  al.  v.  Southern  States  lAnd  &  Timber 
Co.  (C.  C.)  83  Fed.  399;  Hazard  t.  Board  of 
Education  (N.  J.  Ch.)  76  Atl.  237. 

The  record  dlsdoees  that  the  referee  found 
that  there  had  been  no  diversion  by  the  re- 
ceivet  at  the  Income  derived  from  the  opera- 
tion ot  the  property  of  the  defendant,  and 
ttiat  tbere  was  no  surplus  net  income  from 
sadi  source,  and  In  fact,  that  a  deficit  had 
been  created  <m  account  of  wvSx  operation 
and  on  account  of  taxes,  and  that  such  deficit 
has  bem  paid  from  the  proceeds  of  the  sale  of 
the  property  covered  by  the  mortgages.  Such 
findings  of  the  referee  .were  reastmably  sup- 
ported by  the  evidence  and  were  in  all  ttiings 
approved  by  the  court. 

We  find,  and  so  hold,  Uiat  this  appeal  pre- 
salts  no  reversible  error,  and  the  Judgment 
of  the  trial  court  Is  affirmed. 


STATE  ex  rel.  BOABD  OF  COM'BS  OF 
CBEEK  COUNTY  v.  POSTEB,  Clerk, 
et  al.   (No.  10646.) 

(Supreme  Court  of  Oklahoma.    Oct.  28,  1919.) 

(ByUainu  by  th«  Court.) 

APPBAI.  and  EBKOB  ^»773(2}— DiSlCISBAL  FOB 
TAXLimB  TO  nUB  BIIZEr. 

Where  a  cause  has  been  regularly  assigned 
for  submission,  and  plaintiff  in  error  fails  to 


file  brief,  or  to  <^er  any  excuse  for  not  doinc 
io,  it  will  be  presumed  the  appeal  has  beoi 
abandoned,  and  the  same  will  iw  il'iTniiSfil. 

Error  tftmi  District  Cioiirl;  Creek  County; 

M.  L.  Bozartb,  Judge. 

Action  by  the  State  on  the  relation  of  the 
Board  of  County  Commissioners  of  Creek 
Coun^,  against  P.  O.  Foster,  Clerk,  and 
others,  for  mandamus.  Judgment  for  de> 
feudants,  and  relator  brings  error.  Dla- 
mlssed. 

Earl  Foster,  Co.  Atty.,  of  Sapulpa,  for 
plaintltf  in  error. 

Ernest  B.  Hughes,  of  Sapulpa,  for  d^end- 
ants  In  error. 

FEB  CUBIAM.  This  cause  was  advanced 
on  motion  of  the  county  attorney  and  as- 
signed for  submission.  Plaintiff  in  error  has 
failed  to  file  brief,  as  required  by  rule  7  of 
this  court  (165  Pac.  vU),  or  to  offer  any  ex- 
cuse for  not  doing  so. 

The  appeal  Is  therefore  dismissed. 


JAMESON  V.  FLOUENOT  et  al.    (No.  8570.) 

(Supreme  Court  of  Oklahoma.   Feb.  26,  1918. 
On  Bebearing,  Oct  28,  1919^ 

(Bv'tlahiu  bu  the  Court.) 

1.  Tbial  ^139(1) —Dsvubbeb  to  evidence 
pbopgblt  oveebttled. 

When  all  the  facts  which  the  evidence  in 
a  reasonable  degree  tends  to  prove  and  ail  in- 
ferences or  conclusions  which  may  be  reason- 
ably drawn  therefrom  are  sufficieat  to  support 
the  verdict,  it  is  not  error  for  the  court  to 
overrule  a  demurrer  to  the  evidence  on  the 
ground  that  the  same  is  insufficient  to  support 
the  verdict. 

2.  Triai.  «a»219— Befubai.  of  tnstbuction 

DEFiniNQ  WOBDB  OF  OBNEBAI,  ICBAJflNO. 
It  is  not  error  for  the  court  to  refuse  to 
define  a  word  of  general  and  accepted  mean- 
ing, which  is  understood  by  men  of  reasonable 
intelligence  in  all  walks  of  life,  and  has  a  w^- 
understood,  aocepted,  and  general  meaning. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Tulsa  Cbonty; 
M.  A.  Breckenridge.  Judge. 

Acticm  by  W.  O.  Fioumoy  and  B.  D.  Flour* 
noy,  partners  doing  business  as  Fioumoy 
Bros.,  against  John  B.  Jamestm.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Otinroll  ft  Masmi  and  O.  H.  Bosoisteln,. 
all  of  Tnlaa,  for  plaintiff  in  error. 

BandoIfAi,  Haver  ft  Shirk,  D.  O.  Elliott, 
and  Eaton  B.  Hunt,  all  of  Tulsa,  for  defend- 
ants in  error. 


QssFor  other  cases  see  same  topic  utd  KET-NUUBER  in  all  Ker-Numbered  DlgesU  and  Indeus 
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WEST,  0.  On  the  23cl  day  of  November, 
1014,  defendants  in  error  sued  plaintiff  In 
error  in  the  snperior  court  of  Tulsa  county, 
Okl.,  for  the  sum  of  $1,155,  which  they 
claimed  as  a  balance  due  them  upon  a  drill- 
ing contract,  wherein  they  were  to  drill  an 
oil  and  gas  well  in  Wagoner  county,  Okh 
Upon  a  trial  to  a  Jury  defendants  In  error, 
plaintiffs  below,  recovered  a  Judgment  for 
the  amount  sued  for,  and  plaintiff  in  error, 
defendant  below,  has  prosecuted  this  ap- 
peal. Parties  will  hereinafter  be  referred 
to  as  they  appeared  In  the  court  below. 

There  ffre  only  two  questions  Involved  In 
this  appeal  which  are  seriously  urged  by 
ap];>eUants,  both  Involving  the  construction 
of  the  following  clause  of  the  contract,  to  wit: 

-  '^Tbe  wel]«  when  completed  as  aforesaid,  shall 
be  delivered  to  the  party  of  the  second  part 
by  the  party  of  the  first  part,  free  from  all 
Uena,  claimB  or  incumbranceB  for  work  and  la- 
bor done,  or  materials  furnished  to  the  party 
of  the  first  part;  and  until  said  well  is  com- 
pleted and  deUvered  as  hereinbefore  provided, 
unless  the  same  is  abandoned  in  the  manner 
above  provided,  none  of  the  snms  hereinbe- 
fore provided  to  be  paid  to'  the  party  of  the 
second  part  shall  be  doe." 

First.  Did  plaintiffs  deliver  or  ofEer  to  de- 
liver the  well  free  from  all  lien  claims  and 
incumbrances? 

Plaintiffs  sued  upon  the  drilling  contract, 
attaching  a  copy  of  same  to  their  pleadings: 
to  plalntifCs*  petition,  defendant  filed  an- 
swer, first  paragraph  being  a  general  denial, 
and  following  this  by  spedBcally  denying 
that  the  well  had  been  drilled  to  the  depth 
of  1,200  feet  as  stipulated  In  the  contract, 
denied  the  delivery  thereof,  and  set  up  a 
counterclaim  for  damages  on  account  of 
money  paid  in  advance  of  the  terms  for 
payment  specified  In  the  contract.  To  the 
afllrmatlve  allegations  contained  in  defend- 
ant's answer,  plaintiffs  filed  a  general  reply. 

The  first  proposition  contended  for  by  ap- 
pellant was  that  platntlfC  failed  to  prove 
in  the  trial  of  tbe  cause  below  that,  at  the 
time  he  claimed  he  delivered,  or  offered  to 
deliver,  said  well,  tbe  same  was  free  from 
all  lieu  claims  and  Incumbrances. 

Upcn  an  examination  of  the  pleadings  and 
the  issues  as  presented  to  the  trial  conrt  be- 
low, it  appears  that  there  was  no  contention 
tm.  the  part  of  the  defendant  that  there  wac 
a  lien  or  incumbrance  against  the  well,  .but 
the  main  Issue  that  seemed  to  be  Involved,  and 
which  was  contested,  was  whether  or  not 
the  well  had  been  drilled  to  the  depth 
Bpedfied  In  tlie  contract,  to  wit,  1,200  feet. 
After  plaintiff  had  closed  his  evidence,  a  de- 
murrer to  the  same  was  presented  raising 
the  question  that  the  evidence  on  the  part  of 
the  plaintiff  did  not  afiirmatively  show  that 
there  wus  no  lien  claims  or  Incumbrances 
against  the  well.  One  of  the  plalntlfTs  below 
was  asked  If  he  had  carried  out  all  of  the 
requireuienta  under  the  contract,  and  he 
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repUed  tibat  he  had.  While  this  was  rather 
a  vague  and  indefinite  way  to  prove  affirma- 
tively that  he  had  complied  with  all  the  con- 
ditions imposed  upon  plaintiffs  by  the  con- 
tract, still,  inasmuch  as  this  was  not  an 
Issue  in  the  court  below,  and  the  defendant 
had  a  right,  he  was  seriously  contending 
that  there  were  liens  or  Incumbrances  against 
the  well,  to  have  gone  Into  this  subject,  and 
failed  to  do,  we  are  of  the  (pinion  that  this 
evidence  Is  sufficient.  In  the  absence  of  any 
other,  to  prove  that  there  was  no  lien  claim 
or  Incumbrance  against  the  well.  This  prop- 
o.sltion  goes  only  to  the  question  as  to  wheth- 
er or  not  the  evidence  was  sufficient  to  sup- 
port the  verdict 

[1]  In  case  of  Eoff  v.  Lair,  156  Fac.  183. 
the  second  paragraph  <tf  the  syllabus  la  as 
follows: 

"When  the  evidence,  with  all  the  inferences 
that  can  be  properly  drawn  from  it,  is  InsaflS- 
clent  to  support  a  verdict,  H:  is  reversible  error 
to  overrule  a  demurrer  thereto." 

'  Under  tbe  rule  laid  down  in  this  case  can 
we  say,  In  view  of  the  lasnes  that  were  really 
contested  In  tbe  court  below,  that  the  evi- 
dence, with  all  the  inferences  that  can  proper- 
ly be  drawn  therefrom,  Is  insufficient  to  sup- 
port the  verdict?  We  think  not,  because  plain- 
tur  testified  that  he  bad  complied  in  all  re- 
spects with  tho  conditions  of  the  contract; 
that  is,  be  bad  carried  out  all  the  conditlona 
of  the  contract  Imposed  up(Mi  plaintiffs.  Tbe 
Inference  to  be  drawn  from  this  testimony  is 
that  every  condltirai  which  was  imposed  upon 
piaiutlfib  by  the  terms  of  said  contract,  or 
which  had  been  imposed  upon  them  by  the 
contract,  bad  been  performed  by  plaintiffs. 

In  tbe  case  of  Jt^inson  t,  Jones,  39  Oal. 
323,  IBS  Pac.  12.  48  L.  B.  A.  (N.  S.)  547,  the 
sixth  paragraph  of  the  syllabuR  is  as  follows: 

"A  general  verdict  on  confiicting  evidence  pre- 
sumptively inchides  a  finding  of  all  the  facts 
necessary  to  estatdlsb  tbe  prevalUng  party's 

claim." 

The  rule  In  this  Jurisdiction  seems  to  bo 
that,  when  all  the  facts  whldi  the  evidence 
in  the  slightest  degree  tends  to  prove,  and 
ell  inferences  or  conclusions  which  may  be 
reasonably  and  logically  drawn  therefrom, 
that  Is  suffldent  to  support  the  verdict. 

When  we  consider  the  evidence  quoted 
above  In  the  light  of  the  pleadings  and  the 
contested  Issues  below,  it  seems  to  us  tliat 
all  the  evidence  considered  together,  and  all 
Inferences  or  conclusions  which  may  reason- 
ably be  drawn  therefrom,  were  sufficient  to 
show  that  at  the  titipe  of  the  alleged  delivery 
or  the  offer  to  deliver  the  well,  there  was  no 
valid  lien  or  Incumbrance  against  the  same. 

On  the  second  proposition,  defendant  com- 
plains of  the  following  paragraphs  of  the 
court's  charge: 

"Four.  You  are  instructed  that,  unless  you 
believe  from  a  preponderance  of  the  evidence 
that  tbe  plaintiffs  did  drill  tbe  wdl  to  a  depth 
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of  1,200  feet  w  more,  isd  thereafter  delivered, 
or  <^ered  to  ddiver,  wld  well  to  the  defendant, 
then  your  rerdlct  should  be  for  the  defendant. 

"Five.  Ton  are  instracted  that  if  roa  be- 
lieve from  a  preponderance  of  the  evidence 
that  the  plaintiffs  drilled  a  well  to  the  depth 
of  1,200  feet  or  more,  and  th^eafter  deliver- 
ed, or  offered  to  deliver,  said  well  to  the  de- 
fendant completed  to  a  depth  of  l^^OO  feet 
or  more,  then  jronr  terdict  should  be  for  the 
plaintiffs  in  the  sum  of  fl,102JI0;  and,  if  jon 
farther  believe  from  a  preponderance  of  the 
evidence  that  after  said-  well  was  drilled,  if  yon 
find  that  it  was  drilled  to  a  depth  of  1,200  feet 
or  more,  the  plaintiffs  were  emplored  by  the 
defendant  to  pull  the  casing  and  plug  the  well, 
and  they  did  so,  then  the  plaintiffa  would  be  en- 
titled to  recover  soch  snm  as  you  find  from 
the  evidence  they  are  entitled  nnder  said  con- 
tract, not  to  exceed  the  sum  of  ^26.  If  you 
find  that  the  contract  has  been  complied  with 
on  the  part  of  the  plaintiffa  then  they  would 
be  entitled  to  attorney's  fees  under  said  con- 
tract not  to  exceed,  the  inm  of  $2S.  In  all, 
your  Judgment  f6r  the  plaintiffs,  if  you  find 
they  have  complied  with  their  contract,  can- 
not exceed  the  sum  of  ¥14S2.C0,  with  Interest 
at  6  per  cent  from  the  21st  day  of  April, 
1014." 

[2]  The  objections  directed  against  these 
parasraptatf  of  the  chai^  complained  be- 
cause the  court  did  not  define  the  word 
"delivra^."  In  reading  these  paragraphs 
we  do  not  tblnk  that  the  InstroctioaB  of  the 
court  are  open  to  this  assault  The  word  "de- 
livered" or  "deliver"  has  a  general  and  ac- 
cepted meaning,  which  is  understood  by  men 
of  reasonable  intelllg^ce  In  all  wAlks  of  life. 
All  men  understand  that  the  "d^very"  of  a 
deed  or  of  a  note  w  of  a  written  instrLjicnt, 
and  most  diattds,  tm  Qiat  matter,  is  accom- 
plished by  the  passing  of  tbe  actual  physical 
possession  of  the  same,  but  that  the  "de- 
livery" of  a  farm,  a  mill,  or  an  oH  well  would 
have  a  somewhat  different  meaniug.  A  man 
of  ordinary  bitelllgaice,  when  considering 
what  was  meant  by  the  "delivery"  of  an  oil 
and  gas  well,  would  necessarily  understand 
tiutt  it  contemplated  an  (^>portunlty  to  ex- 
amine and  inspect  the  same,  and,  if  desired, 
to  go  into  the  possession  thereof. 

It  is  our  opinion  that  tbe  word  "deUvetT** 
or  "deliver"  is  so  generally  us^  in  the  every- 
day affairs  of  life,  being  involved  in  almost 
every  transaction,  however  simple  or  complex, 
it  has  a  general  accepted  and  well-understood 
meaning,  and  that  any  effort  on  the  part  of 
tho  court  to  exidaln  or  define  what  was 
meant  thereto  would  have  been  more  likely 
to  have  misled  and  confused  the  Jury  than 
to  have  aided  and  assisted  them  in  applying 
the  word  in  the  (wnnectlon  in  which  it  was 
employed  In  this  contract 

Finding  no  error,  it  is  our  opinion  that  tbe 
Judgment  should  be  affirmed;  and  it  Is  so 
ordered. 

PBR  CnRIAM.   Adopted  in  whole. 


On  Rehearing. 

PHRCITBIAM.  The  petition  for  rehearing 
In  this  case  was  heretofore  granted,  and  tb» 
cause  has  been  reheard  on  oral  argument  and 
briefs  submitted.  After  farther  considera- 
tion of  the  questions  urged  for  reversal  of 
the  Judgment  of  tlie  trial  court,  we  are  of 
the  opinion  that  the  former  decisimi  is  cor- 
rect, and  tlie  opinion  of  the  commission, 
filed  on  February  26,  1018,  is  adopted  aa  tbe 
opinitHi  of  the  court  in  this  case. 


BROWN  T.  8TATB.    (No.  A-8420.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nor. 

8,  1918.) 

(ByU^Hu  by  th«  Court,) 
CaiiniTAi.  uLW  «s>1131(4)  — AccEFTAifCE  or 

FAROIX  CAUSE  FOB  DISlflSSAZ.  OF  APPEAI.. 

When  an  appeal  from  a  judgment  of  con- 
viction is  pending  in  this  court,  and  the  plain- 
tiff in  errw  is  granted  a  parole  and  accepts  the 
same,  and  the  fact  that  a  parole  has  been  grant- 
ed and  accepted  is  brought  to  the  atteathm  of 
this  court,  the  appeal  will  be  dismissed,  as  hav- 
ing been  abandoned. 

Appeal  from  District  Court,  Payne  County; 
J<An  P.  Hidcam,  Judges 

Arnold  Brown  was  convicted  of  man- 
slaughter in  the  first  degree,  and  be  appeals. 
Appeal  dismissed,  and  cause  remanded. 

E.  Q.  Wilson,  of  Tulsa.  J.  M.  Springer,  of 
Stillwater,  and  Norman  Fruiett,  of  Oklaho- 
ma City,  for  plaintiff  in  error. 

The  Attorney  General  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLB,  P.  J.  The  plaintiff  in  error,  Ar- 
nold Brown,  and  Frank  Ison,  were  by  Indict- 
ment jointly  barged  with  the  murder  of  P. 
T.  Connor,  alleged  to  have  been  committed  In 
Payne  county  on  the  26th  day  of  September, 
1916.  Uprai  his  Borate  trial  the  plaintiff  In 
error  was  convicted  of  manslaughter  In  the 
first  degree,  and  on  appeal  tbe  judgment  was 
reversed  and  remanded  for  a  new  trial.  Ar- 
nold Brown  v.  State,  14  OkL  Or.  115,  107 
Pac.  762. 

On  a  retrial  the  plaintiff  In  error  was  con- 
victed of  manslaughter  in  die  first  d«re% 
and  his  punishment  assessed  at  imprison- 
ment in  tiie  penltentiaiy  for  a  period  of  11 
years.  From  the  judgment  rendered  on  the 
verdict  an  appeal  was  perfected,  by  filing  in 
this  court  on  August  8,  1918,  a  petition  in 
error,  with  case-made; 

His  counsel  of  record  have  moved  to  die- 
miss  tbe  appeal  on  the  ground  and  for  Oie 
reason  that  plaintiff  in  error  has  bee.n  grant- 
ed a  parole  and  has  accepted  the  same.  In 
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Cowley  States  U  OkL  Or.  Sftl,  148  Pac. 
924,  It  is  said: 

"Wheo  an  appeal  from  a  judgment  of  convic- 
tion la  pending  in  this  court,  and  the  plaintiff 
*  *  ■  appUea  for  a  p«n^  and  the  aamfl  ia 
granted  and  accepted  hj  the  plalntilf  in  error, 
and  the  tact  that  a  parole  haa  been  granted  and 
accepted  la  brought  to  the  attention  of  this 
court,  the  appeal  will  be  diamissed,  as  having 
been  abandoned." 

The  appeal  herein  la  therefore  dismissed, 
and  the  cause  remanded  to  the  trial  court. 

ABUSTBONO  and  MATSON,  JJ^  concur. 


BHOADES  T.  STATB.    (No.  A-2940.) 

(Criminal  Qonrt  ot  Appeals  of  Oklahoma. 

Oct  IS,  UU.) 

(SvUalnu  &v  tft«  Court.) 

1.  CBuaNAi.  uw  «SBl082(6),  1129(6)— Ab- 
axamaatx  or  kbbob  zn^kqitate  to  kaise 

QUXBTIOIf  OF  BOmCZKITOT  OT  INrOBlUTION. 

An  aaatgnment  of  exror  that  "the  verdict  is 
contrary  to  the  lav  and  the  evidence"  does 
not  raise  the  question  of  the  sufEicIeDcy  of  the 
information.  To  raise  the  question  of  the  suffi- 
ciency of  an  information  In  the  appellate  court, 
a  demurrer  or  otlier  proper  objection  should  be 
made  thereto  in  the  trial  court 

2.  Cbiuinai,  uw  «=»llS9t2)  —  Conviction 

WIIX  I^OT  BS  REVBBSED  WHEBB  BVIDBNCB 
BtlFTICIENT  TO  SUPPOBT. 

Where  there  ia  evidence  in  the  record  which, 
if  believed  by  the  jury,  is  au£Scient  to  support 
the  conviction,  the  appellate  court  will  not  re- 
verse the  judgment  because  of  the  alleged  in- 
sufficiency of  the  evidence. 

3.  Cbuonai.  uw  «s>814<20)  —  iRBTBUonone 

AS  TO  DEOBEEB  OF  CBIUE  Or  WHICH  THEBX  IS 

NO  EVIDENCE  EBBONEOUB. 
The  trial  court  should  not  inetruct  upon 
any  degree  of  the  crime  of  which  there  is  no 
evidoiee  tending  to  show  the  defendant's  guilt. 

4.  Obuonal  law  ^=91130(2)— Buunob  on 
evidehcb  wiix  not  be  beviewed  when 
evidence  not  set  out  in  bbief. 

Where  the  brief  on  behalf  of  defendant  faila 
to  comply  with  rule  7  of  this  court  (166  Fac. 
z),  by  incorporating  therein  "the  full  substance 
of  the  evidence  admitted  or  rejected,  stating 
spedfically  tho  ^objection  thereto,"  tlua  court 
will  not  closely  scrutinize  the  record  for  the 
purpose  of  substantiating  defendant's  claim, 
when  the  alleged  error  relates  solely  to  the  ad- 
mission or  rejection  of  evidence. 

6.  Cbiminal  Z.AW  ^=»938(1)— New  tbiai.  on 

NEWLT  DIBCOVEBED  EVIDENCE  IN  DISCBCnON 

or  TKUi.  coum. 
Motions  iot  a  new  trial  on  the  ground  of 
new^  discovered  eridencs  are  addressed  to  the 
dltentlon  of  the  trial  eonrt,  and,  unless  the 
newly  discovered  evidanoe  is  material  to  the 
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issues  and  It  is  deariy  pnAaUe  that  np<Hi  a 
Bubsequmt  trial  a  different  result  would  occur 
because  of  raeh  evidence,  a  new  trial  will  not 
be  granted. 

&  OBnanAi,  law  «s»1172(1<Q  —  When  jitbt 

PKOBABLT  USUD  BT  BBBONEOTJB  INBTBUC- 
TIOK,  CONVrcnON  BEVBBSBD. 

Where  the  trial  conrt  gives  certain  oral  in- 
structionB  to  the  jury,  part  of  which  were  after- 
wards reduced  to  writing  and  filed  as  a  part  of 
the  record  in  the  case,  and  part  of  which  were 
not  reduced  to  writing,  and  it  is  apparent  to 
this  court,  after  a  careful  consideration  of  the 
entire  record,  that  the  jury  was  probably  misled 
as  to  the  law  of  the  case  to  the  snbstantial 
prejodiee  of  the  defendant  by  reason  of  the 
giving  of  such  oral  instructional  the  judgment 
of  conviction  will  bs  reversed,  and  tiie  cause 
remanded. 

Appeal  from  District  Ckiurt.  Canadian 
County;  Gea  W.  Clark,  Jndge. 

Orover  Bhoades  waa  convicted  of  tlie  crime 
ot  robbery,  aid  sentenced  to  serve  a  term  of 
10  years'  impirlsonnient  In  the  state  penttoi- 
tlary,  and  appeals.  Reversed  and  remanded. 

This  Is  an  appeal  from  a  Judgment  of  con- 
viction In  the  district  court  of  Canadian  coun- 
ty against  the  defendant  for  the  crime  of 
robtwry,  in  which  a  sentence  waa  Imposed 
against  him  of  10  years'  Imprisonment  In  the 
penitentiary  at  HcAIester. 

The  defendant  and  his  brother,  Homer 
Rhoades,  were  residents  of  the  city  of  El 
Reao,  Okl.,  and  had  been  for  over  20  years. 
The  defendant  at  the  time  of  this  occurrence 
was  engaged  in  keeping  a  rooming  house  In 
the  northwest  part  of  El  Reno,  at  which  said 
house  the  evidence  shows  intoxicating  drinks 
were  to  be  had.  Across  from  the  defendant's 
place  of  business,  his  brother.  Homer  Rhoades, 
had  8  similar  establishment,  and  it  was  at 
or  near  Homer  Rhoades'  place  that  this  al- 
leged crime  was  committed. 

The  prosecuting  witness,  Truscott,  and  a 
roan  by  the  name  of  Ermis,  and  another  by 
the  name  of  Hosig,  happened  into  El  Reno  on 
the  day  of  this  alleged  crime.  Ermis  claims 
to  have  come  from  Herrlngton,  San.,  and 
to  have  arrived  at  El  Reno  atwut  10  o'clock 
In  the  morning.  Truscott  and  Mosig  came 
in  on  tjbe  same  train  that  day,  arriving  about 
10  o'clock  at  night.  Truscott  claims  to  have 
come  from  some  place  in  Kansas,  and  Mosig 
got  on  the  tralu  at  Enid,  Okl.  Ermis,  Trus- 
cott, and  Mosig  all  testified  that  their  meet- 
ing in  El  Reno  on  that  day  was  purely  by 
acddent;  that  there  was  no  prearrangemebt 
to  meet  there  between  them,  Truscott  and 
Mosig  testifying  that  they  were  on  their  way 
to  Oklahoma  City,  while  Ermis  testified  that 
he  happened  Into  El  Reno  for  the  purpose 
of  selling  some  "temperance  drinks"  called 
"Temp  Brew"  and  "Non  Tax,"  for  which  he 
was  agent  having  a  distributing  house  for 
these  articles  in  Kansas  City,  Mo.  It  appears 
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(rom  iJa  ertdence  Oiat  Moalg  and  Skmla  had 
beoi  aoQualnted  with  eadi  other  for  some  6  or 
7  years,  also  that  tfoslg  and  Truscott  bad 
known  each  other  for  some  five  or  six  years, 
but  Truscott  and  Ernils  claim  not  to  have 
known  each  6thOT  before  thMr  meeting  In 
El  Beno  on  this  occasion. 

Moslg  was  a  professional  gambler,  and  one 
commonly  known  as  a  "card  sharp."  This 
he  admits.  Truscott  Is  shown  by  his  testi- 
mony to  be  practically  an  habitual  gambler, 
although  be  denies  making  a  living  at  gam- 
bling, but  his  testimony  shows  that  he  has 
wandered  about  the  country  constderaUe 
and  engaged  often  In  the  pastime  of  gambling. 
Ermis  also,  while  engaged  in  the  wholesale 
liquor  business  In  Kansas  City,  Mo.,  was  very 
fond  of  the  sport  of  gambling,  and  frequently 
engaged  in  it.  According  to  Mosig,  Krmis 
was  what  was  called  by  professional  gamblers 
a  "sucker."  Rhoades  is  also  shown  to  be  not 
averse  to  participating  In  the  great  Amer- 
ican game  of  draw  poker,  and  when  these 
four  gentlemen  of  such  similar  procltvlttes 
met  on  the  night  of  the  18th  of  July,  1016,  it 
Is  not  surprising  that  a  game  of  draw  poker 
was  arranged  t>etween  them.  This  game  took 
place  on  the  premises  of  "Babe"  (or  Homer) 
Bboades  in  the  city  of  Bl  Beno.  It  commenced 
abont  midnight,  and  lasted  some  two  hours, 
when  it  broke  up  In  a  gmeral  row,  which  re- 
sulted In  the  Institution  of  this  prosecution. 

It  seems  that  Mosig  was  engaged  in  the  fine 
art  of  "daubing"  the  cards,  according  to  his 
own  special  process,  the  Implements  for  which 
he  carried  with  him,  consisting  of  a  thimble 
worn  on  the  forefinger  and  some  special  ink. 
The  discovery  of  the  process  of  "daubing"  the 
cards  by  the  defendant  Rhoades  broke  up  the 
game,  and  caused  the  trouble.  Truscott  had 
won  a  big  "pot"  from  Bhoades,  and  a  dispute 
arose  In  which  the  brother  of  Grover  Bhoades, 
Homer  Rhoades,  grabbed  the  cards  from  the 
table  with  the  remark  that,  "You  fellows  can't 
win  any  money  off  of  us."  Truscott  says  that 
then  he  put  the  money  in  front  of  him  into 
his  pocket,  and  was  immediately  struck  in 
the  face  with  a  beer  bottle  by  the  defendant, 
Grover  Bhoades.  Thereupon  the  lights  went 
out,  and  Truscott  said  that,  after  being  beat 
over  the  head  considerably  in  the  house,  he 
managed  to  get  out  through  the  door  and  onto 
the  street,  where  he  was  followed  by  the  de- 
fendant, Grover  Bhoades,  who  continued  to 
beat  him  over  the  head,  and  took  ffom  his 
person  all  of  the  money  that  he  had,  consist- 
ing of  $67  which  he  had  taken  with  him  that 
evening  and  almut  fGO  additional  which  he 
had  won  in  the  poker  game.  Truscott  testifies 
that  this  money  was  taken  from  hia  person 
by  force  and  by  putting  him  in  fear  of  im- 
mediate and  serious  bodily  harm.  Shortly 
after  this  occurrence,  Truscott  appeared  at 
the  Southern  Hotel  in  El  Reno,  badly  beat 
up  and  bleeding  from  wounds  on  the  head  and 
face.  Truscott  Is  corroborated  in  the  main  as 
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to  what  occnrred  before  ttie  Utfbta  went  out 
by  the  wltneaa  Ermli. 

The  defendant,  Bhoadea,  tella  a  dlffeieat 
Btory  ai  to  what  oocnrred.  omtoidliig  that 
he  did  not  take  any  money  off  of  the  pmon 
of  Truscott,  but  that,  when  he  saw  that  he 
was  being  cheated  in  the  card  game  by  Trus- 
cott and  bis  aasodatea,  he  matdied  from  tbe 
table  the  money  that  waa  In  tbe  last  "pot." 
which  Truscott  daimed  to  hare  won,  and 
put  it  in  his  own  pocket  Rhoades  denies 
taking  any  money  off  of  the  pereoo  of  Trus- 
cott on  the  outside  of  the  house,  or  at  any 
other  time  or  place,  bat  admits  tbat  he 
wrat  out  of  the  house  and  was  with  Tms- 
cott  on  the  otttaide  oi  the  house,  but  went 
out  there  because  Truscott  was  calling  for 
assistance  and  to  see  if  he  could  not  help 
him  by  getting  a  doctor  to  dress  his  wonnda. 

After  the  trouble  subsided,  Truscott,  Mo- 
sig, and  Ermis  went  back  to  the  Southern 
Hotel.  Rhoades  also  went  up  there,  and  left 
with  the  night  clerk  of  the  hotel  f  130  in  cur- 
rency. Truscott's  wounds  were  dressed  by 
a  physician,  who  testified  that  Truscott  ap- 
peared, somewhat  dazed  and  stated  that  he 
bad  been  relieved  of  some  money,  but  did  not 
state  who  did  it.  There  Is  also  some  evidence 
that  Rhoades  told  the  other  parties  that  they 
had  t>etter  get  out  of  town  and  avoid  any 
further  trouble. 

The  Investigation  of  the  trouble  by  the  of- 
ficers led  to  the  commencement  of  this  pros- 
ecution against  Bhoades,  and  in  bla  subse- 
quent conviction  of  robbery  In  the  flrst  de- 
gree. 

Pruiett,  Day  &  Snlggs,  of  Oklahoma  City, 
for  plnintiff  in  error. 

S.  P.  Freellng,  Atty.  Qen.,  and  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  3.  (after  stating  tbe  facts  as 
above).  Counsel  for  def«idant  group  tbe  sec- 
ond and  fourth  assignments  of  error,  and  dis- 
cuss the  same  together.  Such  aa^dgnmalt8 

are: 

"(2)  The  verdict  is  contrary  to  the  law  and 
the  evidence." 

"(4)  The  court  erred  in  overruling  the  de- 
murrer of  the  defendant  to  the  evidence  <tt  the 
state." 

Under  these  assignments,  counsel  urge  that 
the  information  is  defective,  also  that  there 
was  a  variance  between  the  allegations  of  the 
information  and  the  proof  of  the  crime  of 
which  the  defendant  was  convicted,  and  for 
these  reasons  it  is  urged  that  the  overruling 
of  the  demurrer  of  the  defwdant  to  Qie  evi- 
dence was  reversible  error.  The  argument  in- 
terposed, or  rather  the  reasons  given,  in 
support  of  the  assertion  that  the  second 
and  fourth  assignments  of  error  constitute 
grounds  for  reversal  of  the  Judgment  of  con- 
viction, have  no  ration  whatever  to  nid 
assignments. 
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[1, 2]  No  demnrrar  was  Interposed  to  the 
Information;  neitber  was  any  request  made 
of  the  trial  court  to  instruct  the  Jury  to  re- 
tara  a  verdict  of  not  guilty  because  of  ts- 
riance  between  the  allegations  and  the  proof. 
The  Information  not  being  atta(^ed  in  the 
trial  court,  it  is.  too  late  to  urge  that  the  same 
Is  defective  for  the  first  time  In  this  court. 
An  examination  of  the  Information,  however, 
discloses  a  sufficient  charge  of  robbery  in  the 
first  degree  against  the  defendant,  and  had  a 
demurrer  beoa  interposed,  it  would  not  have 
beoi  error  to  have  overruled  the  same.  There 
Is  no  merit  In  the  asslgnmoit  that  the  court 
ored  in  overmling  the  demurrer  of  the  de- 
ftiidant  to  the  evidraoe  of  the  state.  The 
testimony  of  Tmscott  and  Brmls.  if  believed 
bj  the  jui7,  was  sufficient  to  support  a  con- 
viction of  robbery  in  the  first  degree.  Gaido 
V.  States  7  OU.  Gr.  139, 122  Pac.  784;  Pratb- 
er  V.  State,  14  OU.  Gr.  827.  170  Paa  U7e; 
Bell  T.  State,  14  OU.  Or.  107. 168  Pac.  827. 

The  third,  fifth,  and  el^t  asalgnmraits  <A 
error  are  grouped  together  and  presented  as 
oiie  proiK>8ltl<ni.  Said  asrtgnments  are  aa 
follows: 

Xhe  court  erred  In  admitting  over  the 
obiection  of  defendant  incompetent,  irrdevant, 
and  immaterial  testimony." 

"(3)  Ttie  court  erred  in  refutdng  to  instract 
the  jury  to  the  effect  that,  if  the  defendant's 
only  purpose  yos  to  recover  money  that  he  was 
cheated  out  of  or  lost  in  the  game  by  fraudu- 
lent  means  upon  the  part  of  Tmscott,  they 
abould  acquit  him." 

"(8)  The  court  erred  In  refaring  to  define  rob- 
bery in  the  second  degree  in  its  instmctiims  to 
the  juiy," 

[J]  Assignment  No.  8  will  be  considered 
first.  An  examination  of  the  record  discloses 
DO  refusal  upon  the  part  of  the  trial  court 
to  Instruct  on  or  define  robbery  in  the  second 
degree.  Counsel  for  defendant  made  no  socb 
request  of  the  court.  Section  fSdOS,  Bevlsed 
Laws  1910,  provides: 

"In  ehaqiing  the  jury,  the  court  must  state 
to  them  all  matters  of  lav  which  it  thinks  nec- 
essary for  their  information  in  giving  their 
verdict,  and  if  it  states  the  testimony  of  the 
case,  it  must  in  addition  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions 
o{  fact.  Either  party  may  present  to  the 
court  any  written  charge  and  request  that  it 
be  given.  If  the  court  thinks  it  correct  and 
pertinent.  It  must  be  given;  if  not,  it  must 
be  refused.  Upon  each  charge  presented  and 
given  or  refused  the  court  must  indorse  or 
sign  its  decision.  If  pnrt  of  any  written 
charge  be  given  and  part  refused  the  court  must 
distinguish,  showing  by  the  indorsement  or  an- 
swer what  part  of  each  diarge  was  given  and 
what  part  refused." 

From  the  foregoing  section  It  appears  thatf 
the  trial  court  must  Instruct  the  Jury  on  all 
matters  of  law  which  it  thinks  necessary  for 
their  informatitm  in  giving  a  verdict.  The 
court  is  not  required  to  instruct  on  the  law 
applicable  to  any  degree  of  the  crime  than 


that  chained  unless  thwe  is  evMenoe  wbic9k 
tends  to  establish  a  degree  different  and  less 
than  that  charged.  In  this  case  the  states 
evidence  established,  if  it  established  the 
crime  of  robbery  at  all,  robbery  in  the  first 
degree.  The  evidence  on  the  part  of  the  de- 
fendant did  not  tend  to  reduce  the  crime  to 
robbery  In  the  second  degree,  but  the  d^end< 
ant  interposed  a  oomplete  defense  to  the 
crime;  one  which  would  Justify  his  acquittal 
either  of  robbery  in  the  first  or  the  second  de- 
gree. As  no  issue  was  presoated  by  the  evi- 
dence which  tended  in  any  way  to  reduce  the 
crime  to  that  of  robbery  in  the  second,  degree, 
the  court  was  not  required.  In  giving  the  law 
of  the  case,  to  instruct  upon  that  Issue.  Foo- 
shee  V.  State,  S  OU.  Gr.  66iB,  106  Pac.  S55; 
Inklebarger  t.  State,  8  OU.  Cr.  816»  127  Pac. 
710. 

The  fifth  assignment  of  error  Is  without 
merit  There  is  no  evidence  in  the  record 
that  would  require  the  court  to  Instruct  in 
substance  on  the  matters  assigned  ther^. 
The  defendant  denied  entirely  taking  any 
money  from  the  prosecuting  witness  as 
charged  in  the  Information.  Hts  defense  was 
that  the  mcm^  was  not  takm  by  him  forci- 
bly from  the  parson  of  the  defendant,  or  by 
putting  him  in  fear,  but  that  he  i^bbed  some 
money  off  of  the  gambling  table,  and  that  the 
money  was  not  in  the  possession  of  the  defend- 
ant 

[4]  The  asslgnmrat  that  the  court  erred  in 
admitting  incompetent,  irrelevant^  and  Im- 
material testimony  Is  apparraitly  abandoned, 
as  the  brieif  nowhere  sets  out  in  substance  the 
testimony  of  any  witness  which  it  Is  alleged 
was  erroneously  admitted,  as  required  by 
rule  7  of  this  court  (165  Pac.  x).  As  was  re- 
cently held  in  the  case  of  Bradshaw  State 
(No.  A-2874)  15  Okl.  Cr.  ,  186  Pac.  : 

"Where  counsel  for  defendant  have  wholly 
failed  to  comply  with  rule  7  of  this  court  by 
incorporating  in  the  brief  'the  full  substance 
of  the  evidence  admitted  or  rejected,  stating 
spedfically  the  objection  thereto  when  the  al- 
lied error  relates  to  the  adminioB  or  rejee- 
Utm  of  evidence,'  •  •  «  tbis  court  will  not 
closely  scrutinize  the  record  for  the  purpose  of 
tubstantlatiDg  the  defendant's  daim." 

In  presenting  alleged  errors  of  this  kind, 
It  Is  the  duty  of  counsel,  as  required  by  the 
rule  of  this  court,  to  present  the  matter  in 
the  brief  in  such  a  way  that  this  court  may 
pass  inteU^ently  upon  the  merits  of  the  ques- 
tion without  having  to  search  the  entire  rec- 
ord for  the  purpose  of  determining  whether 
any  error  has  been  committed-  Mixed  ques- 
tions of  law  and  fact  like  this  involve  a  very 
considerable  time  In  making  research  where- 
rule  7  of  this  court  is  not  compiled  with.  The 
nummtns  cases  appealed  to  this  court  pre- 
clude, and  the  court  Is  not  required  to  brief, 
these  questions,  and  counsel  should  at  least 
take  the  tlme,%where  the  burden  is  upon  tbem, 
to  present  snch  questions  as  tJils  in  accord- 
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ance  wltb  the  court's  rale,  or  else  the  court 
will  be  compelled  to  treat  the  same  as  prac- 
tically abandoDed,  and  therefore  without 
merit. 

[i,  I]  It  is  also  contended  that  the  court 
erred  in  not  granting  a  new  trial  on  the 
ground  of  newly  discovered  eridence.  CChe 
newly  discovered  evidence  is  contained  In  an 
affidavit,  attached  as  an  exhibit  to  the  motion 
for  a  new  trial  and  in  support  thereof,  of  one 
W.  I.  Rltch^,  who  states  in  substance: 

"That  he  Is  a  resident  of  OUahtmia  City,  and 
that,  about  two  weeks  prior  to  the  time  Orover 
Bhoades  was  charged  with  robbing  B.  B.  Trua- 
cott,  he,  the  said  Bitchey,  had  a  conversatioD 
with  Tmacott  in  which  Troscott  told  him  .that 
he,  Truscott,  and  Mosig  were  going  to  El  Beno 
and  'trim'  the  Bboadcs  boys;  that  Troscott 
showed  affiant  the  daub  and  copping  wax  which 
he  said  he  would  use  if  ha  and  Hosig  could  get 
the  Bhoades  boys  to  play  black  jack;  they 
could  cheat  them  out  of  all  their  monc^  In  a 
short  time;  that  about  a  month  before  said 
conversation  affiant  had  a  letter  from  Hosig, 
in  which  he  stated  he  knew  Where  he  and  Trus- 
cott  could  get  some  money,  and  asked  affiant 
if  be  knew  where  Truscott  was  at  that  time, 
and,  if  HO,  to  tell  Truscott,  Kloaig  wanted  him." 

It  was  clearly  not  error  for  the  court  to 
overrule  the  motion  for  a  continuance  on  this 
ground,  as  the  evidence  was  not  material  to' 
the  issues,  and  for  the  further  reason  that 
it  was  to  a  large  extent  cumulative,  because 
the  witness  Mosig  testiSed  that  he  used  the 
"daub  and  copping  wax"  and  was  caught 
cheating  in  the  game  of  draw  poker  by  the 
defendant,  and  It  was  apparent  in  the  trial 
that  the  fact  that  Mosig  was  caught  cheating 
resulted  in  breaking  up  the  game  and  the  tak- 
ing of  the  prosecuting  witness'  money  by  the 
defendant.  Motions  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  are  ad- 
dressed to  the  discretion  of  the  trial  court, 
and  unless  the  newly  discovered  evidence  is 
material  to  the  Issues,  and  it  Is  clearly  prob- 
able that  upon  a  subsequent  trial  a  difterent 
result  would  occur  because  of  such  evidence, 
a  new  trial  should  not  be  granted.  We  find 
no  error  in  overmling  defendant's  niotl<m  for 
a  new  trial  on  the  ground  of  newly  disoovered 
evidence. 

In  this  case  the  record  shows  that  the  ver- 
dict of  the  jury  was  returned  on  the  18th 
day  of  August,  1916,  while  instructions  Nos. 
13  and  14,  given  orally  by  the  court,  were 
not  filed  and  did  not  become  a  part  of  the 
record  in  the  case  until  the  19th  day  of  Au- 
gust, 1916.  There  is  nothing  In  the  record 
to  show  whether  the  jury  ever  received  these 
Instructions  in  writing  before  the  Jury  con- 
cluded its  deliberations.  Furthermore,  the 
record  affirmatively  discloses  that  all  the 
law  given  to  the  Jury  orally  by  the  court  was 
not  fully  covered  by  the  additional  instruc- 
tions which  were  afterwards  reduced  to  writ- 
ing and  filed  as  part  of  the  record  In  the  case. 

It  appears  also  that  fai  the  otrtloqny  that 


took  placs  between  the  trial  judge  and  some 
members  of  the  jury  certain  pcwttons  of  the 
court's  statements  to  tlie  jury  did  not  foUy 
and  fairly  to  the  defendant  state  the  law  of 
the  case  as  applicable  to  the  evidence,  and 
tram  the  record  before  us  it  la  apparent  tliat 
the  jury  was  to  some  appreciable  extoit  mis- 
led by  matters  stated  orally  by  the  court 
which  were  not  at  any  time  incorporated  in- 
to the  written  instructions. 

Again  it  appears  as  a  part  of  the  dlsoourse 
between  the  trial  jndge  and  members  of  tlie 
jury  that  instruction  No.  9,  which  contained 
the  only  affirmative  law  covering  the  defense 
Interposed  by  the  defendant,  was  withdrawn 
from  consideration  by  the  jury,  and  two  ad- 
ditional Instructions  submitted  in  lieu  there- 
of; yet  the  record  before  us  indicates  that 
Instructitm  No.  9  was  thereafter  attempted 
to  be  amended  orally,  and  said  instruction 
Is  Incorporated  in  the  record  as  part  of  the 
instructions  originally  given  by  the  trial  court, 
although  amended  by  interlineation.  It  is 
appar^t  that.  If  the  jury  got  the  impression 
that  instruction  No.  9  was  Intended  to  be 
withdrawn  from  consideration,  the  defend- 
ant did  not  receive  the  benefit  of  any  affirm- 
ative instruction  covering  the  law  applicable 
to  the  defense  interposed  by  him.  The  record 
before  us  as  to  the  intention  of  the  trial  judge 
relative  to  the  withdrawal  of  instruction  No. 
9  is  ^surrounded  with  considerable  doubt. 
Had  Uie  court  left  the  jury  with  the  instruc- 
tion as  first  given,  this  court  would  not  hes- 
itate to  affirm  the  judgment  of  conviction,  be- 
cause from  such  instructions  the  law  of  the 
case  was  fairly  presraited  without  substantial 
prejudice  to  the  defendant's  cause. 

In  the  motion  for  a  new  trial  the  matters 
occurring  between  the  court  and  the  Jury  when 
the  jury  returned  Into  open  court  for  fur- 
ther Information  were  set  up  as  grounds  for 
reversal,  and  acted  upon  adversely  to  the  con- 
tentions of  the  d^endan^  and  proper  excep- 
tions saved. 

It  ia  ai^rent  to  dilff  court  that  in  giving 
further  instructions  orally  to  the  jury,  tb«^ 
jury  was  misled  as  to  the  law  of  the  case,  to 
the  substantial  prejudice  of  ttie  defoidant, 
and  tliat  be,  by  reastm  thereof,  did  not  receive 
that  fair  and  InqHutlal  trial  to  which  be  Is 
entitled  under  the  laws  of  Oils  state. 

After  a  careful  lureatlgatloa  of  the  oitlre 
record  in  this  ease,  the  conclusion  Is  reached 
that  the  defendant  is  entitled  to  the  benefit 
of  a  new  trial  In  order  Uiat  his  ground  of 
defense  may  be  more  accurately  and  correctly 
stated  to  the  jury  in  ttie  court's  instructions, 
to  the  end  that  substantial  Justloe  may  be  af- 
forded him. 

For  the  reasons  stated,  tike  Judgment  of 
conviction  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  not  Inconsistent 
with  this  opinion. 

DOYIiH,  P.  J.,  ftnd  ABMSTBONQ.  con- 
cur. 


Digitized  by 


Okl.) 


CREEK  V 
(181 


CBEEK  T.  STATE.    (No.  A-S174.) 

(Grimina]  Court  of  Appeals  of  Oklahonia. 
Not.  8, 1919.) 

1.  WrmEBSEB  ^3»276(1)— GitosS'XZAuiiTAnon 

or  DBTCNDAITT  AS  A  WIT1IK88. 

It  iB  the  established  rale  in  (his  jurisdic- 
tion that  A  defendant,  offerinf  himself  as  a 
witness,  subjects  himself  as  refarda  cross- 
examination,  to  aU  the  rules  soTemins  other 
witnessea. 

2.  WiTKESSBS  ^s»239(l)  —  Scora  or  0B0S8- 
BXAHXNATIOK. 

The  cross-examination  of  a  witness  is  not 
to  be  confined  to  the  particular  queetions  ask- 
ed, nor  the  precise  subjects  cslled  to  bis  at- 
tention, on  direct  examination.  Tbe  correct 
rule  is  to  allow  the  cross-examination  to  ex- 
tend to  an;  matter  not  foreign  to  the  subject- 
matter  of  the  examination  in  chief,  which  tends 
to  limit,  explain,  or  modify  the  same. 

8.  WrrmESBis  «=o»2T7(4)  —  Scora  or  cBoss- 

EXAUIlTAraON  or  DKFCNDANT. 

For  matters  hdd  to  be  within  tbe  legitimate 
scope  'of  the  cross-examination  of  the  defend- 
ant, under  the  Issues  la  this  owe.  see  body  of 
opinion. 

4.  GRiiaiTAt.  uw  ^s>^(l)— BcPirmoir  of 
BEQUSSnD  xnaEBTioTxoira. 
It  is  not  error  for  the  trial  court  to  refuse 
to  give  a  requested  instmctloB  If  the  principles 
of  law  therein  eontaJned  are  covered  in  the  gen- 
eral instructions. 

A[^)eal  from  District  Court,  Okmulgee 
County;  R.  P.  ]>e  Qraffenreld,  Assigned 
Judge.  ^ 

Carl  Creek  was  convicted  of  manslatighter 
in  the  flrat  degree,  bis  panlshment  fixed  at 
15  years*  Imprlstmment  in  tbe  state  peniten- 
tiary, and  he  appeals.  Affirmed. 

Earl  Kelly  was  shot  and  killed  by  Carl 
Creek  at  the  latter's  apartment  In  the  town 
of  Morris,  Okmulgee  county,  Okl.,  on  the 
25th  day  of  March,  1916,  at  about  4  o'clock 
In  the  afternoon.  The  killing  was  accom- 
plished by  means  of  a  32^»liber  automatic 
pistol,  the  defendant  firing  about  five  shots 
at  the  deceased,  infilctlng  mortal  wounds  on 
tbe  left  side  of  the  body,  one  of  which  pene- 
trated the  abdomen  and  caused  deaUi  about 
three  hours  after  the  shooting. 

Both  defendant  and  deceased  were  work- 
ers in  the  oil  fields,  and  had  known  each  oth- 
er for  some  time  prior  to  tbe  commission  of 
the  homicide. 

According  to  the  state's  witnesses,  In  tbe 
early  afternoon  of  the  25th  of  March,  1916, 
the  deceased  called  defendant  by  telephone, 
and  advised  defendant  not  to  come  up  town, 
that  the  officers  would  arrest  him ;  also  tell- 
ing the  defendant  that  be  would  take  some- 
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thing  down  to  tbe  deCendanf  ■  apartment 
Thereafter  deceased  went  to  defendant's 
apartment,  luid  was  invited  in  by  either 
Creek  or  bis  wife.  A  short  time  after  the  de- 
ceased went  into  the  house  of  defendant, 
some  one  was  beard  to  say,  according  to  tbe 
testimony  of  persons  who  were  living  in  oth- 
er apartments  of  the  same  building,  "Now, 
by  God.  I'Te  got  you,"  to  which  the  reply  was 
made,  "Garl,  don't  do  that;  don't  do  that" 
Almost  immediately  thereafter  several  shots 
were  fired,  and  Kelly  was  seen  to  fall  out 
the  front  door  of  Creek's  apartment,  mortal- 
ly wounded. 

Before  bis  death,  Kelly  made  a  number  of 
dying  statements,  to  tbe  effect  that  Creek 
had  killed  him,  liad  called  him  down  to  bis 
house,  and  shot  him  down  like  a  dog. 

There  is  also  evidence  on  tbe  port  of  tbe 
stale's  witnesses  to  the  effect  that  the  de- 
fendant was  drank  at  the  time  of  his  arrest 
shortly  after  the  shooting;  that  he  resisted 
arrest  by  one  officer,  and  was  finally  arrest- 
ed by  three  other  officers  and  taken  to  the 
jail  at  Okmulgee,  Okl.  'The  deceased  was 
unarmed  at  the  time  of  the'  shooting,  but 
there  is  some  evidence  in  the  record  to  tbe 
effect  that  deceased  had  been  drinking  some 
before  the  shooting,  and  carried  a  flask  of 
whisky  with  him  to  Uu  home  of  tbe  defend- 
ant 

The  defendant  Interposed  the  plea  of  self- 
^ense,  and  also  that  tbe  deceased  had  been 
intimate  with  defeiidanrs  wlfa,  which  fact 
had  become  knows  to  the  defoidant,  hsTlng 
caused  previous  trouble  between  him  and 
die  deceased.  In  which  the  defendant  states 
that  the  deceased  shot  at  him  about  the 
month  of  December,  1914. 

Defendant  testified  that  tbe  deceased  came 
to  bis  house  on  the  afternoon  of  tbe  killing 
with  a  half -pint  flask  of  whisky;  that  de- 
ceased was  under  the  Influence  of  whisky 
when  he  arrived,  and  Invited  the  defendant 
to  drink  with  blm ;  that  the  defendant  who 
was  not  well  at  the  time,  took  a  sip  out  of 
the  flask,  but  that  the  whisky  bamed  so 
much  that  he  told  deceased  he  could  not 
drink  It  Thereupon  defendant's  wife  offered 
to  make  them  each  a  toddy  out  of  the 
whiskjy,  which  was  done,  and  that  both  drank 
their  toddies.  Thereafter  deceased  followed 
defendant's  wife  into  a  back  room,  and  was 
seen  by  tbe  defendant  to  punch  or  strike  his 
wife  on  tbe  hip  or  I^,  and  ^so  deceased 
was  heard  to  remark  at  the  time,  "Why 
haven't  you  got  the  big  son  of  a  bitch  out 
of  here?"  Defendant  testifies  that  his  wife 
then  returned  to  the  room  In  which  he  was 
resting,  and  asked  him  to  put  tbe  deceased 
out  of  the  bouse  because  deceased  was  in- 
toxicated. Defendant  then  says  that  he 
asked  deceased  to  leave,  and  that  thereupon 
deceased  remarked,  "Put  me  out,  you  big  son 
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of  a  bltcb,"  at  the  same  time  making  a  mo- 
tion towards  bis  blp  pocket,  wbereipon  the 
defoidant  reached  under  a  pillow  on  bis  bed, 
pulled  out  his  piBt<d,  and  fired  five  times  in 
rapid  sDcceaalon  at  the  deceased,  four  of 
which  shots  to<dc  effect,  resulting  In  the 
deatb  of  deceased  as  heretofore  detailed. 

On  direct  examination,  defendant,  when 
asked  why  he  shot  deceased,  stated,  "Be- 
cause I  thought  he  had  a  gun  and  would  kill 
me;  that  he  had  tried  it,  and  thought  that 
he  had  at  one  time."  On  redirect  and  re- 
croB8-a:amtnatlon,  the  following  Questions 
were  asked  and  answers  made  by  the  de- 
fendant: 

"By  Mr.  Eaton:  Q.  Mr.  Creek,  at  tbe  time 
you  fired  at  or  ibot  Kelly,  what  was  the  con- 
dition of  your  mind  as  to  being  worried  or  not? 

"Mr.  Carter:  We  object  to  that  as  Incom- 
petent, IrrelcTant,  and  Immaterial. 

"Q.  Over  your  wife's  relation? 

"The  Court:  Why? 

"Mr.  Carter:  Becauae  he  has  been  over  that 
two  or  three  times. 
"The  Cburt:  I  think  be  may  answer  that 
"A.  Angry. 

"Q.  Well  in  regard  to  your  family  troubles? 
A.  Well,  rir,  wben  be  insulted  that  woman 
ererytbing  came  In  front  of  me  just  Uke  I  liad 
seen  It  for  the  past  four  or  five  months;  the 
thought  that  was  through  my  head  was  that  it 
was  either  ktU  him  or  get  killed;  that  is  what 
I  thought,  when  I  shot  him. 

"By  Mr.  Baton:   That  is  all." 

RecroBS-ezamination:  ' 

"By  Mr.  Garter:  Q.  Do  yon  koow  now,  Mr. 
Creek,  or  can  you  tell  tbe  jury  now,  whether 
you  shot  him  because  you  thought  he  was 
going  to  shoot  you,  or  did  you  kill  him  just  be- 
cause you  were  mad?  A.  I  shot  blm  because 
I  thought  he  was  going  to  kill  me. 

"Q.  It  wasn't  oTer  your  famOy  troubles  at  aH 
tiien?   A.  It  was  over  both." 

Tbe  foregoing  excerpts  from  the  defend- 
ant's testimony  support  tbe  theory  that  he 
shot  and  killed  the  deceased  in  self-defense, 
and  that,  although  there  had  been  previous 
trouble  between  defendant  and  deceased  be- 
cause of 'the  belief  of  the  defendant  that  de- 
ceased was  Intimate  with  defendant's  wife, 
and  such  matters  flashed  as  a  picture  in  tbe 
mind  of  tbe  defendant  at  the  time  of  the  kill- 
lug,  the  cause  that  impelled  the  defendant 
to  fire  the  shot,  according  to  bis  own  testi- 
mony. Is  the  belief  that  be  thought  deceased 
was  going  to  kill  him  at  the  time.  So  that, 
under  the  evidence  In  this  case,  tbe  Issue  is 
clearly  defined,  the  evidence  on  the  part  of 
the  state  supporting  the  theory  that  the 
homicide  was  murder,  while  that  of  the  de- 
fendant, although  admitting  anger  on  bis 
part,  would  tend  tfi  Justify  tbe  killing;  at 
least  sufBcIent  provocation  is  shown  by  de- 
fendant's testimony  to  reduce  the  degree  of 
homicide  to  manslaughter  in  the  first  degree. 

The  Jury  returned  a  verdict  of  manslaugh- 
ter In  the  first  degree  and  assessed  tbe  pun- 


ishment at  IS  years'  lmprls(mmexit  In  the 
state  penitentiary.  The  court  pronounced 
Judgment  In  accordance  with  the  verdict, 
from  whicb  Judgment  the  defendant  has  ap- 
pealed to  this  court,  asstgnlng  aeveral 
grounds  of  error,  whldi  will  be  discoased  in 
the  opinion  proper. 

Joe  S,  Baton  and  John  Caruthers,  both  of 
Okmulgee,  for  plaintiff  In  error. 

8.  P.  Freellng,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  tbe  State. 

MATSON,  J.  (after  stating  tbe  facts  as 
above).  [1-S]  Tbe  first  allied  error  relied 
upon  for  a  reversal  relates  to  the  admission 
of  Incompetoit,  IrreleTant,  and  Immaterial 
testimony  elicited  <»i  the  croas-examlnatian 
of  the  defeudaat,  over  tbe  objection  and  ex- 
oqjitlon  ot  coonsd  for  tlie  dfifendant.  the 
defeidant  was  croge-exa mined  at  some  imgtta 
in  regard  to  escaping  on  two  dlfleroit  occa- 
sions from  tbe  county  jaU  aftra  he  had  been 
arrested  and  diarged  with  this  offenae.  It 
is  cont«ided  that  to  permit  such  a  cross- 
examinatlon  was  prejudicial  to  the  substan- 
tial rights  of  the  defendant,  and  improper  be- 
cause the  queaUon  of  ttie  defendant's  break- 
Ing  and  escaping  ftom  jail  was  not  gome  into 
In  his  teetimouy  in  diteic  and  for  tbe  further 
reason  that  the  court  in  effect  required  the 
defendant  to.  famish  evidmce  against  him- 
self by  permitting  the  cross-exa  mlnaticm  to 
go  beyond  its  legitimate  scope. 

On  the  other  hand,  the  Attorney  General 
contends  that  the  cross-examination  was 
pK^r  under  the  Issues  In  this  case,  first, 
because  tbe  general  subject-matter  was  gone 
Into  by  connsel  for  the  defendant  in  tbe 
cross-examination  of  tbe  state's  witnesses  in 
an  attempt  to  prove  that  tbe  defendant,  im- 
mediately after  be  shot  and  killed  Kelly, 
called  the  sheriff  of  Okmulgee  county  over 
the  long-distance  telephone,  and  requested 
tbe  sheriff  to  come  and  arrest  blm,  and  al- 
so the  defendant,  on  direct  examination, 
testified  that  he  did  not  attempt  to  resist  ar- 
rest as  testified  to  by  Constable  Heath,  but 
did  not  submit  to  arrest  by  Heath  for  the 
reason  that  Hentb  had  no  warrant  for  bis 
arrest,  and  for  the  further  reason  that  the 
defendant  had  called  the  sheriff  and  bad  no- 
tified the  sberiFT  that  be  was  ready  and  will* 
ing  to  surrender;  that  the  defendant,  claim- 
ing to  have  been  so  zealous  In  his  efforts  to 
surrender  and  place  himself  in  tbe  bands  of 
the  law  Imroediately  after  the  commission  of 
the  alleged  offense,  cannot  complain  of  a 
cross-examination  which  in  effect'had  tiear- 
Ing  on  the  question  of  his  good-faith  sur- 
render by  disclosing  a  disposition  on  tbe  part 
of  the  defendant  to  escape  jail  and  flee  on 
two  different  occasions  after  he  was  taken 
Into  custody. 

Secondly,  it  is  contended  that  this  cross- 
examination  would  not  constitute  rereralble 
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error  ta  this  cas^  because  It  eould  not  have 
amoonted  to  an  abuse  ot  discretion  on  the 
part  of  the  trial  court  In  the  admission  ot 
evidence. 

As  part  of  its  case  In  chief,  the  state  was 
permitted  to  Introduce  testimonj,  without  ob- 
jection by  defendant's  connselt  to  show  that 
the  defendant  resisted  arrest  In  exidana- 
tloo  of  ttds  testhnony,  the  defendant  was  per- 
mitted to  testify  to  the  effect  that  he  liad  no 
Intention  to  resist  arrest,  but  that  nobody 
other  than  a  constable  without  a  warrant  of 
arrest  attempted  to  arrest  lilm,  and  in  fur^ 
ther  explanation  of  his  conduct,  he  was  also 
pwmitted  to  testify  that  be  had  T<rtnntarUy 
called  the  sheriff  of  fl»  eoanty  over  the 
long-distance  telephone  Immediately  after 
the  shootinff,  and  Md  him  of  his  willingness 
to  snrrender  and  submit  to  arrest  for  this 
imrtlcular  crime. 

A  sharp  craiflict  thereupcm  arose  between 
the  testimony  of  the  witnesses  for  the  state 
and  tbe  testimony  of  the  defendant  himself. 
According  to  the  state's  witnesses,  the  de- 
fendant made  armed  resistance  to  arrest 
This  fact  was  strenuoosly  denied  by  tbe  de- 
fendant, who  stated  that  he  was  at  all  times 
willing  to  submit  to  arrest,  going  so  far  as 
to  teleplione  the  sheriff  to  that  rffect  To 
rebut  the  presumption  that  the  defendant 
was  willing  to  submit  to  arrest,  as  testified 
to  by  him  in  chief,  and  In  support  of  the 
testimony  of  tbe  state's  witnesses  to  the  ef- 
fect that  the  defendant  had  resisted  arrest, 
the  court  permitted  the  county  attorney,  In 
bis  cross-examination  of  tbe  defendant,  to 
ask  tbe  defendant  about  his  escapiog  from 
Jail  on  two  different  occasions  and  while 
awaiting  trial.  -  We  think  this  cross-exami- 
nation was  proper  under  the  issues  in  this 
ease. 

A  defendant  offering  himself  as  a  witness 
subjects  himself,  as  regards  cross-examina- 
tion, to  all  the  rules  governing  other  witness- 
es. Harrold  V.  Territory,  18  OkL  395,  89 
Pac  202,  10  U  R.  A.  pj.  S.)  604,  11  Ann.  Cas. 
SIS;  State  t.  Lewis,  56  Kan.  374,  43  Pac. 
26S ;  State  v.  King,  67  Wash.  651,  122  Pac. 
323.  Tbe  foregoing  Is  the  established  rule  in 
this  jurisdiction. 

In  Gibbons  v.  Territory,  6  OkL  Cr.  212, 
115  Pac.  130,  this  court  held: 

TThe  crosa-examlnation  of  a  witness  Is  not  to 
be  confined  to  tbe  particnlar  qnestitons  asked, 
nor  the  precise  subjects  called  to  his  atten- 
tion on  direct  aamlnation.  The  correct  rule  is 
to  allow  the  cross- examioation  to  extend  to 
any  matter  not  foreign  to  tbe  sobject-matter 
of  such  examination,  and  tending  to  limit,  ex- 
plain, or  modify  tbe  same." 

When  tbe  defendant  takes  the  witness 
stand  in  his  own  behalf  he  is  to  be  consid- 
ered a  witness  for  all  purposes,  and  Is  sub- 
ject to  a  proper  cross-examination  upon  all 
matters  material  to  the  Issues  Joined.  If,  mi 


direct  examination,  he  opeaia  a  certain  sub- 
ject for  investigation,  he  cannot  be  heard  to 
complain  if  on  cross-exs  m  Inatlon  questions 
are  asked  him,  the  answers  to  whidi  would 
tend  to  limit  explain,  or  modify  the  testi- 
mony he  has  given  in  chief. 

We  do  not  undertake  to  say  Qiat  If  the 
trial  court  would  pomit  tbe  crosa-examina- 
tlon  ot  the  defendant  to  gf>  beyond  its  Inti- 
mate scope,  extending  beymd  the  subject- 
matter  concerning  which  he  was  examined  in 
chief,  liut  that  by  such  cmidnct  the  trial  court 
would  ctnunlt  revetsUite  error,  but  such  la 
not  the  condition  confronting  us  In  this  case. 
The  »anilnati<m  here  was  oonflned  to  the 
Issues  presented,  had  a  beating  on  tiie  quea- 
tlon  of  the  defendantTs  guUt  or  innoeoice^ 
and  waa  within  the  scope  of  the  subject-mat- 
ters Inquired  Into  la  the  examination  In 
chief.  In  HopUna  t.  SUte,  9  OkL  Or.  104, 
130  Pa&  1101,  Ann.  Oaa.  1915B,  736,  this  court 
held: 

"On  crosa-exaioination  of  a  witoess,  as  a 
general  rule,  tbe  party  croBs-examlning  should 
be  confined  to  the  matters  concerning  whicb 
tbe  witness  has  been  examined  in  chief,  bat  tUs 
rnle  shoold  be  HbexaUy  construed  so  as  to  per- 
mit any  qneation  to  b«  asked  on  cross-examina- 
tion which  reasonably  tends  to  explain,  contra- 
dict or  discredit  any  testimoDy  given  by  tbe 
witness  in  chief,  or  to  test  bis  accuracy,  mem- 
ory, veracity,  character,  or  credibility.  Tliis 
must  necessarily  include  impeaching  questiona, 
although  they  may  relate  to  matters  independ- 
ent of  the  Qaestions  testified  to  In  chief." 

Applying  the  foregoing  rules  to  the  ques- 
tion here  presented,  we  are  of  opinion  that 
the  trial  court  did  not  commit  error  In  {per- 
mitting the  defendant  to  be  asked  on  cross- 
examination  questions  regarding  his  escape 
from  jail  and  flight  after  he  was  arrested  and 
while  awaiting  trial,  for  the  reasons  above 
stated. 

It  is  also  contended  that  the  trial  court  er- 
red In  permitting  tbe  defendant  to  be  cross- 
examined  concerning  his  domestic  relations, 
and  relative  to  a  certain  letter  written  by 
falm  to  his  wife  while  incarcerated  In  jail ; 
that  the  only  purpose  of  this  examiDatlon 
was  to  create  an  atmosphere  of  "veiled  suspi- 
cions** that  the  wife  of  the  defendant  was  a 
fallen  woman  before  be  married  ber,  and  that 
this  fact  was  known  to  tbe  defendant ;  also 
that  the  defendant  was  compelled  in  said 
cross-examination  to  admit  that  he  had  writ- 
ten a  letter  to  his  wife  without  asking  her  to 
become  a  witness  in  his  behalf,  althoagb  re- 
questing her  to  produce  the  defendant's  13 
jenr  old  stepdaughter  to  testify  for  him. 

Tbe  general  subject  of  the  defendant's  do- 
mestic relations  was  testified  to  by  him  In 
chief,  the  defendant  stating  that  he  had  rea- 
son to  believe  that  bis  wife  and  the  deceased 
were  guilty  of  Improper  relations  with  each 
other,  and  that  this  illicit  relntionidiip  had 
been  carried  on  for  some  months  p<^ 
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knuns.  Also  tbe  defendant  teatlfled  of  bis 
awn  ToUtlon  ttiat  after  his  Incarceration  In 
Jail  bis  vUft  left  tbe  oonntry  with  another 
man,  so  that  no  person  can  read  the  record  In 
this  case  Trithont  getting  tiie  impression  that 
the  wife  of  the  defendant  vas  a  woman  of 
lewd  haMts,  and  that  her  relatiomhlp,  es- 
pectally  with  the  deceased,  was  known  to 
the  defoBdant  for  a  considerable  length  of 
time  prior  to  tiie  commission  of  tbe  homicide. 

The  tect,  therefore,  that  the  defendant 
wrote  a  letter  requesting  bis  wife  to  produce 
her  IS  year  old  dan^ter  as  a  witness  In  his 
b^ialf,  witiiont  reqaestlng  that  She  become 
a  witness  in  bis  behalf  berself,  coold  not 
.  have  worked  any  prejudice  to  bis  cause  un- 
der tbe  theory  upon  which  his  defense  was 
based.  Be  could  hardly  have  been  expected 
to  ask  the  woman  wbo  was  sustaining  Ulidt 
relations  with  the  deceased  to  be  a  witness 
for  blm,  especially  after  it  bad  become 
known  to  him  that  since  tbe  commission  of 
the  homicide  she  had  fled  tram  thdr  former 
home  wiUi  another  man.  Her  condnct  was 
such  as  to  lead  the  tefendant  to  believe,  as 
he  had  a  right  to  do.  that  her  testimony 
would  at  least  not  be  favorable  to  his  cause. 

In  view  of  the  fact  that  the  defendant  vol- 
untarily testified  as  to  these  Illicit  relation- 
ships between  his  wife  and  otber  men,  be  cer- 
tainly cannot  now  complain  tiiat  be  was  prej* 
udiced  by  a  crosa-examlnation  which  tended 
to  show  only  that  he  was  unwlUlng  to  use 
such  a  woman  as  a  witness  in  bis  own  behalf. 
We  find  no  error  or  abuse  of  discretion  upon 
the  part  of  the  trial  court  in  permitting  the 
defendant  to  be  cross-namined  an  this 
subject. 

[4}  It  is  also  contended  that  the  court  er- 
red in  refusing  to  give  the  defendant's  re- 
quested InstmcUon  Na  1,  which  Is  as  fol- 
lows: 

"Geotiemm  of  the. jury,  you  are  Instructed 
that  tbe  defendant  Imd  the  right  to  act  upon 
the  appearances  of  danger  as  they  were  Indi- 
cated to  him  at  the  time  of  tbe  ItiUing.  He 
was  not  bound  to  wait  until  the  deceased  was 
in  tbe  very  act  of  doing  Mm  some  great  bodily 
harm,  but  he  bad  the  right  to  act  upon  any  host 
tile  demoDstratiOD,  upon  the  part  of  tbe  de- 
ceased, which  indicated  to  tbe  defendant  that 
the.  deceased  was  then  about  to  draw  a  weap- 
on from  his  pocket  with  a  purpose,  as  the  de- 
fendant thought,  to  shoot  him  or  do  him  some 
great  bodily  harm. 

"What  is  or  is  not  an  overt  action— that  Is, 
what  act  upon  the  part  of  Kelly,  the  deceased, 
would  justify  tbe  defendant  in  talcinR  bis  life — 
is  a  question  for  your  determination  in  tbe  light 
of  all  the  facts  and  circumstances  which  are 
disclosed  by  the  evidence  submitted  both 
Bides.  Under  some  circumstances  tbe  slight- 
est movement  may  justify  instant  action  on  tbe 
part  of  the  person  threatened  with  danger,  up- 
on the  ground  of  reasonable  apprehension  of 
danger.  Under  other  circumstances  this  might 
not  be  true,  and  It  is  for  you,  viewing  the  facts 
and  circumstances  in  evidence  from  the  defend- 


ant's standpirint,  to  datermlse  bow  tUa  may 

be." 

Upon  the  general  subject  of  the  requested 
Instructloii,  tbe  trials  court  gave  the  follow- 
li^  Instmctlcuui: 

"Toa  are  further  Instructed  tliat  the  defend- 
ant  in  this  case  admits  the  Icilling  of  the  de- 
ceased, bat  contends  that  the  killing  was  jus- 
tifiable on  the  ground  of  self-defense,  and  that, 
viewed  from  bis  standpoint,  it  became  and  was 
necessary,  In  order  to  save  bis  own  life,  or  to 
protect  himself  from  great  bodily  harm  at  the 
bands  of  the  deceased,  to  take  the  life  of  the 
deceased;  -and  in  this  connection  yon  are  in- 
atmctxd  tliat  in  order  to  Jnatlfy  a  homicide  on. 
the  ground  of  seK-d^enae  It  la  not  neeeaaary 
that  the  party  killing  should  have  been  in  ae- 
bial  danger  of  losing  his  life,  or  of  receiving 
serious  bodily  injury  at  the  hands  of  the  per- 
son killed  at  the  time  of  the  homicide,  but 
it  is  sufficient  to  justify  the  killing  if  tbe 
acts  or  words,  coupled  with  tbe  acts  of  the 
party  killed,  viewed  from  the  defendant's  stand- 
point, were  such  as  to  reasonably  canse  the 
party  killing  to  apprehend  tiut  he  waa  in  ap- 
parent danger  of  loafaig  Us  life,  or  of  having 
seriona  bodUy  Injury  inflicted  npcm  him  by  the 
party  killed;  be  would  be  Joatifiable  in  killing 
his  antagoniBt,  and  it  is  immaterial  whether 
the  danger  was  real  or  not,  it  being  snfficient 
In  law  to  justify  the  homicide  If  It  only  be  ap- 
parent' 

"Ton  are  therefore  instructed  that  if  you  be- 
lieve from  the  evidence  in  this  case  that  while 
the  defendant  was  in  liis  room  the  deceased 
cams  Into  nid  room,  and  that  the  defendant 
tried  to  get  him  to  leave  the  rorat  and  to  leave 
his  house,  and  while  thus  trying  to  persuade 
the  deceased  to  leave  that  the  deceased  threw 
his  hand  behind  tiim  to  his  tiip  pocket  as 
thougb  he  Intended  to  draw  a  revolver,  and  the 
defendant  In  good  faith  believed  that  he  was 
about  to  draw  a  pistol,  and  that  he  in  good 
faith  believed  that  tbe  deceased  was  about  to 
do  him  great  bodily  harm,  or  take  his  life,  and, 
acting  under  the  drcnmstancea,  be  ahot  and 
killed  the  deceaaed,  it  will  be  Justifiable  homi- 
cide, and  it  would  be  immaterial  whether  the 
deceased  was  armed  or  not,  but  if  It  appeared 
to  the  defendant  that  he  was  armed,  and  that 
he  was  about  to  draw  his  pisto)  and  do  him 
great  bodily  harm  or  take  his  life,  tbe  billing, 
as  aforesaid,  would  be  justifiable  on  the  ground 
of  self-defense,  and  if  you  so  believe  from  tbe 
evidence,  it  will  be  your  duty  to  return  a  ver- 
dict of  not  guilty:  and  in  this  connection  yon 
are  instructed  that,  after  a  full  and  fair  con- 
sideration of  the  whole  case,  if  you  entertain  a 
reasonable  doubt  as  to  whether  tbe  killing  waa 
justifiable  as  defined  to  you  in  these  instruc- 
tions, you  will  give  tbe  benefit  of  such  doubt 
to  the  defendant  and  acquit  him. 

"You  are  instructed  what  is  meant  by  the 
term  'reasonable  expectation  or  fear  of  death, 
Imminent  and  pressing,'  as  used  in  these  in- 
structions, Is  ttiat  it  is  not  necessary  that  tbe 
defendant  be  in  any  real  danger,  but  apparent 
danger  is  enough  to  excuse  him  In  acting  in 
self-defense;  that  la,  a  danger  which  to  his 
mind  was  real  and  imminent,  and  that  the  de- 
fendant at  the  time, he  fired  the  shot  that  took 
tbe  life  of  the  deceaaed  was  about  to  suffer  or 
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receive  great  bodfly  bijary  at  tti«  bands  of  the 

deceaied." 

It  bas  been  repeatedly  beld  by  tbls  court 
not  to  be  error  for  tbe  trial  court  to  refuse 
to  Hve  a  requested  instruction  If  tbe  prlnd* 
pies  therein  contained  are  covered  In  tbe  gen- 
eral Instructions.  Manning  t.  State,  7  Obi. 
Cr.  867,  123  Pac.  1029:  Miller  t.. State,  9 
Okl.  Cr.  65,  130  Pac.  813;  Byan  r.  State,  8 
Okl.  Cr.  623,  129  Pac.  685;  Conley  v.  State, 
15  Obi.  Cr.  ,  179  Pac.  480. 

Tbe  instmctlonfl  as  a  wbole  fully  corer  Cbe 
law  of  tbe  case,  and  ere  as  favorable  to  tbe 
defendant  as  tbe  evidence  would  warrant. 
A  careful  reading  of  tbe  Instructions  Impress- 
es tbis  court  tbat  tbe  trial  court  covered 
every  theory  of  tbe  defense  In  a  manner  fair 
to  tbe  defendant,  and  as  favorable  as  tbe  evi: 
dence  Justified.  We  tbink  that  tbe  trial 
court  dtd  not  err  In  refusing  to  give  tbe  re- 
quested instruction,  because  tbe  substance  of 
tbe  law  therein  contained  was  fully  covered 
by.  tbe  InstmcUons  given. 

Tbis  killing  was  the  result  of  too  much  bad 
whisky.  Tbe  defendant  admits  tbat  he  was 
angry  at  the  time  this  shooting  took  place. 
He  had  tbe  benefit  of  very  able  counsel,  who 
were  zealous  in  their  endeavor  to  protect  his 
r^bta  at  every  step  throughout  tbe  trial. 
That  a  convieUon  of  manslaughter  only  re- 
sulted Is  attributable  rather  to  the  able  man- 
ner In  which  be  was  defmded  than  to  bis 
own  testimony  and  conduct  at  tbe  time  of  the 
killing  and  subsequent  thereto. 

The  defendant  was  unfortunate  In  hav- 
ing selected  as  bis  mate  a  woman  of  loose 
character,  untme  to  her  marriage  vows.  In 
this  respect  he  Is  to  be  pitied ;  but,  as  beld 
in  January  v.  State,  16  Okl.  Or.  — ,  181  Pac. 
614,  "tbe  so-called  unwritten  law— -'the  right 
to  avenge  wrongs  a  female  member  of  a  de- 
fendant's fiunily  by  killlug  tbe  wrongdoer* — 
does  not  exist  in  tbis  state." 

For  tbe  reason^  stated.  Oie  Judgmwt  Is  af- 
firmed. 


DOYLE,  P.  J., 
concur. 


and  ABMSTBONO. 


STATE  V.  SULLIVAN  et  al.    (No.  A-831b.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma.  Nov. 
12,  1919.) 

fSyUabua  hv  Bditorial  Staff.) 
CannNAL  uw  «=all34(3)— Appeal  bt  statk 

nOU  JtrDOlCBKT  BUBTAIirmO  DBICUBBBB  TO 

AN  nTDxomirr  DtsuiBSBO. 
Where  trial  eonrt,  in  sustaining  demurrer  to 
Indictment  against  two  for  eonsi^racy.  made  no 
order  authorixlog  submission  to  another  grand 
jury  or  directiDB  prosecution  by  information, 
and  petition  in  error  was  filed,  but  no  brief  was 
filed  by  county  attorney  or  special  proaecutors, 
the  Attorney  General's  motion  to  dismias  appeal, 
because  attempted  prosecution  was  at  an  end 
and  case  presented  only  a  moot  question,  in- 


volving only  an  elementary  priidpis  of  plMd- 

ing,  will  be  granted. 

Api>eal  from  County  Court,  Bryan  County; 
Lewis  PanUin.  Judge. 

Henry  Sullivan  and  Boss  Neal  were 
charged  by  Indictment  with  the  crime  of 
conspiracy.  From  a  Judgment  sustaining  a 
demurrer  to  the  indictment,  the  State  ap- 
peals, XMsmlssed. 

S.  P.  Freeling,  Atty.  Gen..  W.  C.  Hall, 
Asst.  Atty.  Gen.,  and  Chas.  P.  Abbott,  Co. 
Atty.,  and  Utterbaek  &  Ma^(mald,  an  of 
Dnrant,  for  the  State. 

Hatcbett  &  Fergns<ni,  of  Dnrant,  for  de- 
fendants in  error. 

PER  GUBIAM.  In  this  case  tbe  state  ap- 
peals from  a  Judgmoit  rendered  In  tbe  coun- 
ty court  of  Bryan  county,  sustaining  a  de- 
murrer to  an  indictment  charging  Henry  Sul- 
livan and  Boss  Neal  with  the  crime  of  con- 
spiracy. 

It  appears  from  the  record  tbat  the  trial 
court,  in  rendering  Judgment  sustaining  tbe 
demurrer  to  the  Indictment,  made  no  order 
authorizing  the  matter  be  submitted  to  an- 
other grand  Jury,  or  directing  that  the  de- 
fendants be  prosecuted  by  information.  A 
petition  In  error  was  filed  in  this  court  on 
April  6,  1918,  and  no  brief  has  been  filed  by 
tbe  county  attorney  or  special  prosecutors. 
When  the  case  was  called  for  final  submis- 
sion, the  Attorney  General  moved  that  the 
appeal  be  dismissed;  that  for  tbe  reasons 
stated  tbe  attempted  prosecution  Is  at  an 
end,  and  "this  case  presents  only  an  aca- 
demic or  moot  question,  involving  only  an 
elementary  principle  of  pleading,  which 
would  not  Justify  this  office  in  filing  a  brief 
solely  In  support  of  It." 

The  appMi  herein  la  therefore  dlamiased. 


LOTS  et  aL  V.  MT.  ODDID  UNITED  IflNES 
CO.  (No.  2813.) 

(Supreme  Court  of  Nevada.  Nov.  8,  1919.) 

1.  Mines  and  iiiNEaAU  4=»38(22)— Qubstioh 

OF  FACT  WHBXHKB  WCKK  DONE  XICPBOVEO 
CLAIlfg. 

It  is  purely  a  question  of  tact  wbetiber  or 
not  development  work  dcme  in  a  particular  ^aft 
by  tbe  locator  of  claims  so  tended  to  improve 
the  entire  group  of  claims  as  to  prevent  for- 
feiture thereof. 

2.  Appbai.  and  xbbob  4e»1066— Bktbbsal  in 

XQmTT  FOB  DBONBOCS  INSTBUCTION. 

In  equity  eases,  a  judgment  will  not  be  re- 
versed because  of  an  erroneous  inatruction. 

3.  Mines  and  uinerals  <^23(2)— Iupbove- 
uent  wobk  on  single  looatxoh  develop- 
ING ENTiaB  OBOUP. 

Improvement  work,  within  tbe  meaning  of 
the  federal  statate  as  to  the  location  of  mining 


«s»For  other  ««■••  Me  aamt  tople  end  KET-NUHBEH  la  all  Key-Numbered  Dlferte  and  Indezei 
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claimi,  is  deemed  to  Lave  be«D  performed,  wheth* 
er  the  claim  cooaista  of  one  locatimi  or  MTeral, 
vfaen  In  fact  the  labor  U  performed  or  the  im- 
provementa  are  made  for  the  developmeDt  of  the 
jvhole  daiiD,  that  ii>  to  fadlltata  the  aAractl«i 
of  metala*  tboofh  the  labor  and  improvements 
may  be  on  ground  oricinally  part  of  only  one 
of  the  locations,  and  it  is  not  necessary  that  the 
work  "manifestly"  tend  to  the  development  of 
all  the  claims  in  the  group;  "manifest"  meudnc 
evident  or  obvious  to  the  Eoind. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrase^  First  and  Second  Series,  Mani- 
fest.] 

4.  Mikes  and  minbrals  «s»23(2)— Dbvblop* 

MENT  vroSK  ON  OBOtJP  OF  OLADU. 

In  the  exercise  of  judgment  as  to  where 
development  work  should  be  done  on  a  group 
of  mining  claims  and  locationa,  a  wide  latitude 
should  be  allowed  the  owners  of  the  property. 

5.  Mines  and  uhebalb  ^»38(2(9— Btzdencb 

NOT  BHOWZNa  DIVELOPUENT  WOBK  tVBUm- 
CIENT. 

In  an  action  to  quiet  title  to  a  group  of 
eight  mining  claims,  wherein  verdict  was  ren- 
dered in  favor  of  plaintiff  relocatora  for  foar 
.of  the  daima,  evidence  that  the  development 
work  done  in  one  place  by  defendant  company 
on  such  claims  was  insufBciont  to  prevent  for- 
feiture held  not  sach  as  to  Bustaln  the  judgment 

6.  Tbux   ^=>37V-View    or   fbkmtses  bt 

COtTBT. 

A  view  of  the  premises  involved  In  mining 
litigation  cannot  be  considered  as  evidence,  but 
only  to  enable  the  court  better  to  understand 
and  comprehend  the  evidence  introduced  and 
Intelligently  to  apply  IL 

Appeal  Croni  IHstxict  Court,  Nye  Cotmty; 
Mark  B.  Ayerlll,  Judge. 

Action  by  Frank  Love  and  Martin  Even- 
sen  Bfiainst  the  Mt  Oddle  United  Mines  Com- 
pany. From  judgment  for  plaintiffs  in  part, 
and  from  an  order  denying  its  motion  for 
new  trial,  defendant  appeals.  Beversed. 

For  former  opinion,  see  181  Pac.  13S. 

H.  B.  Cooke,  of  Tonopah,  for  ai^llant 
NorcroBS,  Tbatdier  ft  Woodbum,  of  Reno, 
fbr  respondents. 
Henry  M.  Hoyt,  of  Beno,  amicus  curiee. 

COLEMAN,  0.  3.  This  la  an  action  to 
quiet  title  to  a  group  of  elgbt  mining  claims. 
The  omiplaint  la  in  the  usual  form.  The 
case  was  tried  before  a  jury.  Vwdlct  was 
rendered  In  favor  of  the  plaintiffs  for  four 
of  the  claims.  Fnm  an  order  denying  a 
motion  for  a  new  trial  and  from  the  Judg- 
ment, an  appeal  has  been  taken. 

Prior  to  January,  1911,  defendant  was  the 
undisputed  owner  of  the  ground  in  question 
consisting  of  a  group  of  eight  claims,  under 
and  by  virtue  of  Its  location  as  mining  claims 
and  a  compliance  Vflth  the  laws,  rules,  and 
regulations  pertaining  thereto.  On  July  25, 
1913,  plaintiffs,  asserting  that  the  labor  for 


the  year  1912  had  not  been  done  nxwn  the 
claims  by  the  defendant  company,  entered  up- 
on and  located  them.  It  Is  admitted  by  plain- 
tiffs that  the  defendant  company  did  enoagh 
work  on  one  of  the  claims  (the  Yema)  to 
constitute  the  labor  upon  said  group,  if  such 
work  can  be  considered,  but  contend  that  the 
work  dtme  at  that  point  did  not  teai  to  de- 
velop the  group. 

[1]  It  is  agreed  between  counsel  that  it  is 
purely  a  question  of  fact  as  to  whether  or 
not  the  work  done  in  the  Vema  shaft  in  1912 
so  tended  to  improve  the  entire  group  of 
claims  as  to  prevent  a  forfeiture  thereof; 
and  such  Is  the  law.  Big  Three  M.  &  M.  Co. 
v.  Hamilton,  157  Cal.  130,  107  Pac.  304,  137 
Am.  St  Rep.  118. 

[2, 3]  Before  proceeding  to  consider  the 
main  question  of  the  case,  we  will  dispose 
of  the  error  assigned  to  the  giving  of  that 
portion  of  plaintiffs'  Instruction  No.  4,  where- 
in the  court  told  the  jury  that  where  work 
Is  done  upon  one  daim  for  the  benefit  of  an 
entire  group,  It  "must  manifestly  tend*'  to 
the  development  of  all  the  claims  In  the 
group.  It  is  a  general  rule  that  In  equity 
cases  a  judgment  will  not  be  reversed  because 
of  an  erroneous  Instruction.  We  might  dis- 
pose of  this  phase  of  the  question  without 
saying  more;  but  in  view  of  the  fact  that 
the  learned  trial  judge  in  his  written  <^In- 
lOD  holds  that  such  Is  the  law,  and  was  evl- 
doitly  controlled  by  that  view  of  the  law  in 
reaching  his  conduslon,  we  deem  it  proper 
to  express  our  Interpretation  of  the  law  for 
the  guidance  of  the  courts  in  the  future. 

The  trial  Judge,  in  hla  vrritten  decision, 
dted  section  630  of  lindley  on  Mines  in  gap* 
port  of  his  views.  He  no  doubt  aocepted  the 
statement  of  Mr.  lindl^  wUliout  bavlng  ex- 
amined the  authorities  tited  by  that  eminent 
author  In  support  of  0ie  text,  as  vras  most 
natural.  In  view  of  the  arduous  labors  in- 
ddait  to  his  position;  and,  wfaUe  we  enter- 
tain great  deference  for  the  views  of  Mr. 
Lindley,  we  cannot  accept  his  statement  of 
tbB  law.  We  have  examined  the  dedsiona 
of  the  various  courts  dted,  and  do  not  find 
that  they  support  the  author;  nor  do  we  see 
how  such  a  view  can  be  sustained.  The  word 
"manifest"  means  "evident  to  the  senses; 
evident  to  the  mind;  obvious  to  the  mind." 
Webster's  Int  Diet  The  courts  uniformly 
hold  that  annual  labor  may  be  done  outside 
of  a  claim,  or  group  of  dalms,  upon  a  patent- 
ed mintog  dalm,  or  upon  the  public  domain. 
Certainly  work  done  outside  of  a  daim,  uiwn 
a  patented  mining  claim,  or  upon  the  public 
domain,  cannot  be  said  to  "manifestly"  tend 
to  develop  sudi  claims;  but  It  is  the  univer- 
sal rule  that  proof  may  be  offered  to  show  that 
such  work  was  done  for  the  purpose  of  devel- 
oping sudi  other  claims,  and  that  In  fact 
it  tends  to  develop  them,  and  when  so  shown 
It  complies  with  all  requirements.  If  it  were 
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the  mle  fliat  ttie  work  *'mnst  manifestly'* 
tend  to  develop  a  group  of  claims,  work  done 
on  the  public  domain  could  not  wont,  as  by 
no  possible  stretch  of  the  Imagination  could 
It  be  said  that  such  work  would  "manifestly" 
tefid  to  develop  such  group,  nor  could  proof 
cause  It  to  "manifestly"  so  appear.  The  cor- 
rect rule  to  apply  to  the  situation  here  pre- 
sented la  declared  by  the  Sujlreme  Court  of 
the  United  States  in  Smelting  Go.  v.  Kemp, 
104  n.  S.  6Sa.  26  U  Ed.  87S,  as  follows: 

"Labor  and  improvements,  within  the  mean- 
ing of  the  statute,  are  deemed  to  have  been  bad 
on  a  mining  claim,  whether  it  consists  of  one 
location  or  several,  when  the  labor  is  performed 
or  the  Improvements  are  made  for  its  develop' 
ment,  that  is,  to  facilitate  the  extraction  of  the 
metals  it  may  contain,  though  In  fact  such  labor 
and  improvements  may  be  on  ground  which 
originally  constituted  only  one  of  the  locations, 
as  in  sinking  a  shaft,  or  be  at  a  distance  from 
the  claim  itself,  as  where  the  labor  is  perform- 
ed for  the  turning  of  a  stream,  or  the  introduc- 
tion of  water,  or  where  the  improvement  con- 
rists  in  the  construction  of  a  flumr  to  carry  oft 
the  debris  or  waste  materiaL" 

Whatever  other  courts  may  think  or  say, 
13ie  law  as  laid  down  by  the  court  mentioned 
upon  this  question  Is  final,  thongb,  so  far  as 
wa  know,  all  of  the  courts  of  the  land  are 
In  accord  with  Oia  view  thus  expressed,  and 
scHne  of  the  authorities  sd  holding  are  Copper 
Ht  M.  &  H.  Co.  T.  Butte,  etc.,  39  Hont  487, 
104  Pac.  540, 183  Am.  St  Rep.  695;  Chambers 
T.  Harrington,  lU  U.  S.  850,  4  Sup^  Ot.  428, 
28  Zi.  Ed.  4tKS;  'FredrldcB  t.  Klauser,  52 
Or.  110.  90  Pac  679 ;  Big  Three  M.  &  M.  Co.  v. 
Hamilton,  157  GaL  180,  107  Pac.  304,  1S7 
Am.  St  Kep.  118;  Nevada  EX  &  M.  Co.  v. 
Sl»igg8,  41  Utah,  171,  124  Pac.  773;  Undley 
<n  Mines  (3d  Ed.)  {  629;  Snyder  on  Mines,  } 
480;  Costlgan  on  Mines,  p.  278. 

[4]  It  may  he  said  that  it  is  the  policy  of 
the  law  to  encourage  the  &<Ang  of  annnal  la- 
bor on  mining  claims  in  a  manner  which  will 
best  develop  the  property  and  lead  to  the  dis- 
covery of  mineral,  and  tor  that  reason  annual 
labOT  upon  a  group  of  mining  claims  may  be 
done  all  In  one  place,  the  object  of  the  govern- 
ment being  to  enooarage  such  development  as 
Is  most  likely  to  resnlt  In  the  production  of  the 
precious  minerals;  and  since  depth  Is  usually 
necessary  in  the  maktaig  of  a  mine,  it  is  much 
better,  as  a  general  rule,  to  spend  $800  in  one 
place  than  to  distribute  $800  In  eight  or  more 
places,  provided  it  is  done  in  an  honest  cCtort 
to  make  a  mine,  and  In  a  manner  tending  to 
develop  all  of  the  claims.  And  in  Che  exerdse 
of  Judgment  as  to  where  work  Should  be 
done,  we  think  a  wide  latitude  should  be  al- 
lowed the  owners  of  property,  consisting  of 
several  claims,  as  to  where  the  work  shall  be 
done  to  develop  a  group  of  claims.  And  in 
this  view  we  are  sustained  by  ample  author- 
ity. In  Big  Three  M.  ft  M.  Ca  v.  Hamilton, 
supra,  it  was  said: 

"Work  done  on  one  of  a  group  of  mining 
claims  whidi  has  a  tendency  to  develop  or  ben«- 
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fit  all  of  the  claims  In  said  group  Innres  to  the 

benefit  of  each  and  aU  of  said  daims,  even 
though  the  system  adopts]  may  not  be  the  best 
that  could  have  been  devised  under  th9  drcum- 
Btancea." 

Judge  Farrington,  in  Walles  v.  Davies  (C. 
O.)  158  Fed.  667,  In  determining  a  case  In 
which  the  questlw  before  us  was  involved, 
said: 

"The  statute  does  not  require  *  *  •  that 
the  work  shall  be  wisely  and  judidously  done." 

See,  also,  Mann  v.  Badlong,  129  CaL  577, 

62  Pac.  120. 

With  these  <^9servations  in  mind,  we  will 
consider  the  evidence  In  the  case,  as  shown 
by  the  blU  of  exceptions.  Only  three  witness- 
es were  called  in  behalf  of  the  plaintiffs, 
viz.  the  plaintiffs  themselves  and  one  Mc- 
Carthy, and  the  latter  testified  in  rebuttal 
only.  We  reiterate  here  what  we  said  in 
our  previous  opinion: 

"The  bill  of  exceptions  contains  only  about 
1^  typewritten  pages  of  the  direct  testimony 
of  the  witness  Love,  who  testified  in  behalf  of 
plaintiffs,  and  Is  confined  solely  to  that  portion 
of  bis  testimony  showing  his  experience  as  a 
prospector  and  miner.  It  does  not  contain  one 
word  of  testimony  given  by  the  witness  men- 
tioned on  direct  examination  concerning  the 
material  and  vital  issns  in  the  case,  but  it  does 
contain  about  25  pives  of  his  cross-examination 
upon  the  vital  issue.  The  bill  of  exceptions  is 
in  substantially  the  same  condition  as  to  the 
testimony  of  the  witness  Evensen." 

But,  notwithstanding  this  fact  the  trial 
Judge  denied  a  motion  for  nonsuit  at  the  con- 
clusion of  plaintiffs'  testimony  In  chief. 

There  being  no  evidence  in  the  record  on 
direct  examination  for  us  to  consider,  tend- 
ing to  sustain  the  Judgment,  we  are  confjped 
to  the  cross-examination,  replete  with  aster- 
isks, as  It  is.  From  the  cross-examination 
of  plaintiff  Love  we  quote  the  following  ex- 
tracts: 

"Mr.  Cooke:  Q.  •  •  •  All  right  Then  If 
you  werq  not  concerned  in  that  land,  not  inter- 
ested in  it,  msde  no  examinetion  of  the  shaft 
or  the  character  of  the  work  that  was  done 
there,  why  do  you  say,  as  you  did  say  awhile 
ago,  that  that  shaft  did  not  benefit  the  Daisy 
and  the  Jackie  ground  ao  as  to  prevent  Evensen 
from  relocating  it?  •  •  •  A.  I  didn't  think 
It  was,  where  it  Is  situated  in  the  northwest 
corner  there,  I  can't  see  how  it  can  benefit  them. 

"Q.  Ib  that  the  best  answer  you  have  to  that 
question?  A.  Well,  it  is  the  best  I  know. 

"Q.  Well,  of  course  that  is  all  you  can  say, 
is  what  you  know.  That  is  the  best  answer 
you  can  make,  is  it?  A.  (Witness  hesitates.) 

"Q.  You  have  no  further  answor  to  make  to 
that?  A.  No  full  answer? 

"Q.  No  further,  I  say.  A.  I  don't  understand 
you. 

"Q.  I  want  to  give  you  an  opportunity  to  an- 
swer that  If  you  want  to  now,  if  you  have  any 
further  answer  to  make;  if  not,  we  will  pro- 
ceed with  something  else. 
"Mr.  Sanders:  I  think  that  is  enough. 
"Mr.  Cooke:  Well,  if  you  are  satisfied,  I  am. 
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"Mr.  Sanders:  Well,  let  u  so  on  wlfli  some- 
thinff  else.   •   •  • 

"Mr.  Oooke:  Q.  *.  •  •  That  ahaft,  ao  tax 
as  you  know,  was  wltbin  the  lines  of  the  Vema 
claim,  wasn't  it?  A.  It  was,  bnt  pretty  near 
the  Halifax. 

"Q.  Well,  what  has  that  got  to  do  widi  It? 
A.  Wdl.  It  shows  tiiat  It  wasn't  In  *  place  to 
develop  that  group  of  ground." 

"Q.  What  is  the  reason  you  Jumped  the  Ver- 
na  claim  when  there  was  $300  worth  of  work 
at  least  done  there  daring  that  year?  A.  Be- 
cause I  couldn't  see  what  there  was  hardlr  ben- 
efiting  any  daini;  I  can't  see  where  it  benefited 
more  than  me-haU  of  the  Vema. 

"Q.  Not  even  the  claim  on  which  the  shaft 
was.  sunk?  A.  Wdl,  It  didn't  look  to  me  that 
way;  that  was  my  purpose  of  taking  it  up;  I 
didn't  think  the  work  was  in  the  right  place; 
it  was  a  straight  shaft,  and  right  near  the  cor- 
ner of  the  Halifax,  and  I  didn't  see  where  It 
was  even  benefiting  one  claim. 

"Q.  It  didn't  even  develop  tlie  Vwna?  A. 
Well,  that  Is  my  idea." 

"Mr.  Cooke:  Q.  Do  you  undertake  to  say, 
Mr.  Love,  that  the  sinking  of  that  shaft  SO  feet 
deep  on  the  Vema  claim  didn't  tend  to  develop 
that  claim?  A.  The  way  it  Is  I  can't  see  where 
it  did ;  I  never  could  get  it  into  my  head  where 
it  did. 

"Q.  Do  yon  say  as  a  miner  that  the  sinking 
of  a  60-foot  shaft  on  tiiat  daln  didn't  tend  to 
develop  it?  A.  I  say  it  didn't  tend  to  devdop 
the  whde  daim;  it  wasn't  pat  there  for  that 
purpose;  that  is  my  Idea  of  It. 

"Q.  Did  it  tend  to  develop  that  part  of  the 
claim  on  which'  it  was  sunk?  A.  It  would  do 
that  if  they  had  anything  to  show;  I  don't  think 
they  have  got  anything  there  to  show  for  it. 

"Q.  Have  they  got  to  find  mineral  in  a  sliaft 
before  it  tends  to  develop  the  daim?  A.  No. 

"Q.  What  do  yoa  mean  tbnn  to  show  In  it? 
A.  Want  them  to  put  tlie  work  In  the  proper 
place  for  to  develop  the  group,  if  they  are  toy- 
ing to  hold  it  for  the  group. 

Well,  but  couldn't  they  hold  the  Tema 
daim,  which  yon  jumped;  couldn't  they  hold 
that  whether  they  could  hold  the  others  or  not, 
with  that  &0-foot  shaft?  A.  My  idea  is  that 
they  could  not." 

"Q.  Then,  Mr.  Love,  with  your  experience 
as  a  miner,  the  sinking  of  a  60-foot  slu^  upon 
a  daim,  in  the  rock,  and  timbering  it  up,  doesn't 
tend  to  devdop  the  daim?  A.  Just  as  I  told 
you,  I  can't  see  where  it  can,  the  whole  of  the 
daim." 

"Q.  Well,  put  it  that  way,  because  they  made 
a  show,  and  still  spent  at  least  $300  in  sinking 
a  shaft  on  the  Vema  daim  that  you  admit  was 
within  the  lines  of  the  Vema  claim,  that  they 
ought  to  suffer  the  loss  of  that  daim,  and  you 
ought  to  take  it,  is  that  your  podtion?  A. 
Yes." 

"Q.  Now,  Mr.  Love,  coming  hack  to  this  Ver- 
na:  There  was  a  shaft  put  in  there,  and  there 
were  timbers  put  in  there.  Now,  you  say  the 
shaft  didn't  count  for  anything  because  in  your 
judgment  it  wasn't  located  in  the  right  place, 
and  it  didn't  tend  to  develop  the  ground.  Now, 
then,  building  a  building  upon  a  mining  daim 
tends  to  develop  the  ground,  doesn't  it,  isn't  that 
good  as  annual  labor?  A.  It  does  as  far  as  it 
goes. 

*'Q.  How  far  does  this  blacksmith  shop  go? 
A.  Oh,  I  couldn't  tell  yon.  It  don't  go  very  far. 


''Q.  If  yon  coaldnt  tdl,  what  business  had 
you  to  jump  the  gronnd?  A.  It  conldn't  amount 
to  a  great  deal  to  hold  that  whide  gronp,  that  I 
know. 

"Q.  WeU,  If  it  hdd  one  chdm.  what  right  did 
yon  have  to  locate  that  daim  on  which  the 
blacksmith  shop  was  located?  A.  I  located  it 
because  I  didn't  think  the  work^  was  done  ia 
good  faith. 

"Q.  You  theA  assume  to  be  the  judge  of  the 
good  faith  of  (he  work  done,  and  if  you  con- 
dude  that  it  Isn't  done  in  good  faittC  you  would 
go  and  Jump  any  property,  no  matter  if  there 
was  $10,000  worth  of  work  done  on  it.  Ii  that 
your  style  <a  doing  harness?  A.  No ;  It  ain't. 

"Q.  Well,  it  was  jour  style  In  this  case, 
wasn't  it,  Mr.  Lore?  A.  It  wasn't  for  that  pur- 
pose. 

"Q.  Well,  did  you  assume  to  judge  about  the 
good  faith  because  this  wasn'(  located  in  the 
place  where  you  thought  it  ought  to  be,  notwith- 
standing that  it  was  a  number  of  times  in  ex- 
cess of  the  required  amount  of  openditnre  for 
one  claim  on  which  these  Improvements  were 
placed,  didn't  you?  A.  I  located  it  because  it 
wasn't  done  In  the  right  place  for  good  faith; 
it  wasn't  located  for  development;  that  is  why 
I  took  it." 

"Q.  Now,  if  the  work  actually  does  tend  to 
show  the  presence  or  the  likdihood  of  the  pres- 
ence of  ore  in  the  gronnd,  isn't  it  annual  work, 
even  though  it  is  done  with  the  Idea  of  making 
a  showing?  A.  It  shows  the  way,  that  is,  to 
me,  and  I  can't  get  It  any  other<way;  It  is  not 
showing  good  faith,  putting  it  in  that  comer." 

"Q.  Then  why,  when  you  now  admit  that  the 
work  did  benefit  the  Vema,  yoa  now  admit  it 
was  worth  $300,  why  did  yon  rdocate  the  Ver- 
na?  A.  Because  just  where  the  shaft  was  I 
didn't  think  that  It  was  right  to  devdop  it. 

"Q.  It  wasn't  the  right  place  to  put  it?  *  •  * 

"Q.  Well,  if  yon  have  two  claims  adjoining 
each  other,  and  I  wanted  to  do  the  work  oa  the 
two  of  them,  on  one  of  them  for  the  benefit  of 
both,  and  I  sink  a  shaft  in  tiie  corner  of,  one 
of  them  at  a  cost  of  $176,  is  it  yoar  understand- 
ing that  yon  could  jump  both  of  those  claims 
because  $175  wasn't  suffident  to  indude  both, 
and  because  X  had  put  my  shaft  in  a  comer  in- 
stcad  of  the  middle?  A.  No;  if  one  benefits  the 
other. 

"Q.  Wen,  how  about  the  daim  on  which  the 
shaft  is  sank,  can  I  hold  that  whether  I  can 
hold  the  other  one  or  not?  A.  Well,  yes ;  you 
can  hold  that  one. 

"Q.  Yes.  Then  why  couldn't  the  ML  Oddie 
United  Mines  Company  In  this  case  hold  the 
Vema?  A.  Because  it  wasn't  done  from  a 
good  intention." 

"Q.  Was  the  little  Billie  devdoped  to  any 
extent,  or  benefited  to  any  extent,  by  the  sink- 
ing of  Oiat  shaft  In  the  northwest  comer  of  the 
Vema?    A.  I  can't  see  that  it  was. 

*'Q.  You  can't  see  it.  That  is  all  the  reason 
you  know  of,  Mr.  Love,  that  you  just  can't  see 
it?  A.  I  can't  see  it  that  way. 

"Q.  You  know  of  no  other  reasons?  A.  That 
is  aU  the  reasons  I  have.  It  don't  look  possible 
to  me. 

"Q.  It  don't  look  possible  to  yon  that  a  shaft 
sunk  In  the  rock  SO  feet  deep  could  develop 
more  than  700  feet  away?  A-  No;  it  don't" 

The  following  extracts  we  take  fiom  tbs 
test^Qony  of  plaintiff  EiTensen: 
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"Mr.  Oooko:  Q.  •  •  •  Well,  it  the  Verna 
■haft,  sunk  in  1012.  which  was  worth  approxi- 
mately $300  to  sink,  and  a  blat^smith  shop  was 
put  up  there  at  the  valuation  you  have  given  us, 
and  the  concrete  work  was  done  there,  and  the 
shaft  was  timbered,  on  what  grounds  do  yon 
claim  in  this  case  that  the  Verna  was  open  for 
relocation  in  July,  191S?  A.  It  don't  develop 
any  group,  that  shaft. 

"Q.  Doi^t  develop  any  group!  A,  No. 

"Q.  Because  it  didn't  develop  the  group  diat 
left  the  Verna  open  to  relocation;  is  that  the 
proposition?  A.  Yea.  Don't  see  to  develop 
even  the  Vemer. 

"Q.  Well  now  right  there,  do  you  say,  as  a 
mining  man  of  such  experience  as  you  have  had, 
that  the  sinking  of  that  shaft  in  the  Verna 
claim  did  not  tend  to  develop  the  Verna  daim? 
Just  cat  out  these  othtt  claims  fOr  the  time 
being.  A.  Ko.  *  *  *  WeU,  I  don't  know.  I 
ain't  mudi  of  a  mining  man  my^lf,  so  far  as 
mining  expert  or  anything.   *   *  * 

"Q.  WeU,  if  yon  don't  know  anything  about 
it,  why  do  you  say  that  this  work  didn't  tend 
to  develop  the  Verna  claim?  A.  Well,  that  is 
what  X  say,  I  don't  know." 

"Q.  WoU,  if  you  don't  know,  why  do  you  say 
that  a  shaft  GO  foot  wouldn't  develop  it?  A. 
Well,  I  suppose  a  lawyer  ought  to  know  it 

"Q.  Just  answer  the  question.  A.  Well,  I  got 
the  information  from  a  lawyer  that  that  shaft 
didn't  develop  that  group.  I  went  to  him  and 
asked  him  first. 

"Q.  Asked  him  if  it  developed  it?  A.  Yes. 

"Q.  And  you  relied  upon  that  .rather  than 
your  own  judgment,  in  making  the  relocation? 
A.  Why,  sure  I  did. 

"Q.  Did  Love  do  the  same  thing?  A.  I  think 
he  did.  *  •  • 

"Mr.  Cooke:  Q.  Then  yon  didn't  know  any- 
thing about  what  the  effect  of  sinking  a  shaft 
on  one  daim  is  with  reference  to  its  developing 
adjoining  daims?  •  •  *  A.  I  don't  know." 

IB}  Sudi  Is  the  testimony  on  crosB-exam- 
Inatloo,  as  It  appears  from  the  bill  of  exoep- 
ttcms,  wMch  we  must  sostalo  the  Judg- 
ment, U  It  iB  to  be  snstUned  at  all.  Notwith- 
standing the  rule  that  an  appellate  court  ta 
rdttctant  to  reverse  a  Jndgmrat  of  a  trial 
court  ptjrrfy  upon  the  ground  that  the  evi- 
dence does  not  sustain  the  Judgment,  we  do 
not  find  fliat  tlUs  Is  sadi  a  case,  'tbs  evl- 
doice  in  favor  ct  respraidests,  as  presented 
to  us,  onudsta  of  nothing  bat  condnslons. 
There  Is  not  a  statemoit  of  a  Act  contain- 
ed In  the  bill  of  exceptifffls  worthy  of  serious 
consideration,  and  the  testimony  of  the  plain- 
tiff Evensrai  shows  that  his  oopclnslon  as  to 
the  snffidency  of  the  work  was  based  solely 
upon  the  oidnion  of  his  attorney.  He  said 
that  he  did  not  know  whether  or  not  the 
work  woTdd  tmd  to  develop  the  entire  group. 
Bis  testimony  Is  worthless. 

To  permit  a  judgment  to  stand  upon  sndi 
evidence  would  be  to  make  a  farce  of  Judi- 
cial proceedings;  to  substitute  conduslons  of 
Interested  parties  for  facts.  Defendant  call- 
ed eight  or  ten  disinterested  witnesses,  some 
CKt  whom  werv-men  of  technical  training  and 
of  wide  experience  as  mining  operators  in 
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the  Tonopah  District,  who  gave  tsBtlmony 
to  the  effect  ttiat  tiie  shaft  In  (jnestlon  was 
sank  In  the  proper  place  to  derelop  the  group 
of  dalms.  In  behalf  of  the  d^eodant"  com- 
pany, evidence  was  given  that  at  a  meeting 
of  ttm  offlcen  and  board  of  directors  the 
question  of  doing  the  annual  labor  for  all  of 
the  claims  at  ttie  point  at  which  It  was  done 
was  cnisldraed,  and  ttie  advantages  thereof, 
and  it  was  decided  to  adopt  tliat  plan  for 
the  devdi^moit  of  the  group  of  dalms,  and 
the  work  was  done  accordingly.  In  the  face 
of  flie  reccwd,  we  are  dearly  of  the  opinion 
that  the  Juc^ment  of  tba  lower  court  should 
have  been  in  favor  of  the  defendant  company. 

There  Is  no  substantial  evidence  in  the  reo* 
ord  to  sustain  the  Judgmrat  The  undisput- 
ed evidence  shows  that  more  than  enough 
work  was  done  for  the  entire  group.  If  min- 
ing dalms  can  be  forfdted  upcm  sndi  testl-> 
mony  aa  that  before  us,  development  of 
mining  ground  when  several  claims  are  held 
in  a  group  will  be  greatly  retarded,  to  the 
disadvantage  of  t^e  industry,  of  a  mining 
district*  and  of  the  state.  In  Oils  connection, 
we  quote  wlOi  aiwroval  the  language  of  the 
Supreme  Court  of  Wyoming  In  Sherlock  v. 
Leighton,  9  Wyo.  297,  308,  63  Pac.  580,  583: 

"With  the  single  exception  of  the  testimony 
of  the  adverse  dalmant,  who  expressed  as  his 
opinion  that  the  tunnel  in  no  way  tended  to 
the  benefit  of  the  claim,  there  is  no  support  In 
the  evidence  of  the  allegations  of  forfeiture.  To 
hold,  upon  the  strength  of  his  testimony  alone, 
as  against  all  the  other  facts  In  the  case  and 
the  judgment  of  other  experienced  miners,  that 
there  had  been  an  abandonment  or  forfeiture, 
although  the  locator  had,  in  good  faith,  made 
the  required  exiwnditure,  believing  that  the 
work  done  would  inure  to  the  advantage  of  his 
daim,  and  as^  in  Its  development,  would  shock 
our  sense  of  justice.  It  would  amount  to  sub- 
stlttiting  for  the  honest  judgment  of  the  locator 
the  Judgment,  doubtless  equally  as  honest,  of 
bis  adversary,  who  bss  sought  to  get  possession 
of  the  property  by  taking  advantage  of  the  sop- 
posed  forfeiture.  It  seems  to  us  that  in  deter- 
mining the  question  as  to  the  beneficial  char- 
acter of  a  tunnel  such  oa  was  constructed  in 
this  case,  where  the  opinions  of  expert  witness- 
es differ  upon  the  question,  some  force  should 
be  given  to  the  honest  intention  and  good  faith 
of  the  locator,  and  In  a  doubtful  case  that  might 
be  sufficient  to  turn  the  scale.  But,  according 
to  most  of  the  witnesses  in  the  case  at  bar,  the 
work  was  of  benefit,  and  that  opinion  appears 
to  us  to  be  supported  by  the  facts  in  the  case. 
The  great  weight  of  the  evidence  upon  the  prop- 
osition Is  dearly  opposed  to  the  theory  <^  the 
defmdant  in  error.  We  regard  the  conflict,  so 
far  as  the  facta  are  concerned,  as  so  slight  and 
unimportant  that  the  case  does  not  call  for  the 
application  of  the  rule  by  which  an  appellate 
court  is  guided  where  a  decision  upon  a  ques- 
tion of  fact  is  found  to  rest  upon  conflicting  evi- 
dence. In  oiir  judgment,  the  evidence  is  insiiffi- 
dent  to  sustain  the  allegation  of  forfeiture  of 
the  Cleveland  lode." 

[I]  A  ptOnt  is  sought  to  be  made  of  the 
tact  that  the  court  viewed  the  premises  in 
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quefltlon.  It  if  the  rale  in  tills  state  tbat  a 
view  cannot  be  considered  as  evldeiioe,  but 
only  for  the  pnrpose  of  enaUing  the  court 
to  better  understand  and  comprebend  the  evi- 
dence Infcrodnced,  and  to  Intelligently  apply 
It  Alblw  M.  Co.  T.  Bichmond  M.  Co..  19 
Nev.  229,  8  Pac.  480.  But  if  the  contrary 
mle  existed,  we  do  not  think  that.  In  the 
face  of  the  record  in  this  case,  the  view 
would  Justify  the  Judgment  As  we  look  up- 
on the  record,  there  is  no  substantial  oral 
evidence  therein  in  bdialf  of  plalntUFs,  and 
a  m&e  view,  conaldeTlng  the  nature  of  the 
case,  is  not  sufficient  to  sustain  the  Judgment 
and  certainly  not  In  the  face  of  tba  eridence 
in  bdialf  ot  appellant 

There  being  no  erlilenee  in  ttie  record  to 
sustain  the  Judgmrat,  It  Is  rereraed. 

DUCKEB,  J.,  concurs. 

Note. — SANDERS,  J.,  baTlng  been  counsel 
for  the  plaintiffs  In  the  trial  court,  did  not 
participate  in  the  consideration  of  this  case. 


DIXON  T.  lOLLBB.    (No.  2377.) 
vSnpreme  Court  of  Nevada.   Nov.  4,  1919.) 

1.  BiLUI  AND  NOTKB  97(1)— WaHT  OF 
CONSIDKRATIOIf  A  nEIXKBE  AOAINffr  OBIGZ- 
NAL  PATEB. 

As  agaiaat  the  original  payee  who  was  not 
a  holder  of  a  note  ^  dae  course,  the  maker 
may,  under  Negotiable  Instruments  Law,  |  28, 
urge  the  absence  or  lailare  of  consideration. 

2.  Bills  and  itotes  «=»476(1)— Answgb  al- 

LEGINa  want  of  CONSIDERATION  SDFn- 
CIENT. 

Id  an  action  on  a  note,  the  answer  of  the 
maker  held  sufficient  to  present  as  against  the 
payee  the  defense  of  want  of  consideration. 

3.  EviDBNCB  €=»432— Pabol  bvidbnce  aduib- 

8IBLB  TO  SHOW  WANT  OF  CONSIDBBATION. 
The  rule  that  parol  evidence  Is  not  admis- 
sible to  contradict  or  vary  an  absolute  engage- 
ment to  pay  money  on  the  face  of  a  bill  or 
note  does  not  ezclnde  evidence  as  between  the 
immediate  parties  of  a  total  faflure  or  want  of 
consideration,  and  the  Negotiable  Instruments 
Law,  I  28,  recognises  the  right  to  urge  want 
of  consideration. 

4.  Bills  and  notes  ^^537(3)— Bvidbncb 
598(1)— Want  of  cohsidebatiok  jubt  qubs- 

TION. 

Ordinarily  a  mere  equality  in  the  number 
of  witnesses  does  not  constitute  a  balance  of 
evidence,  and  hence  in  an  action  on  a  note, 
where  defendant  urged  want  of  consideration 
and  testified  to  facts  in  support  of  his  claim, 
which  testiinony  was  contradicted  by  plain- 
tiff, the  payee,  the  question  is  for  the  Jury. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Thos.  F.  Moran,  Judge. 


Action  by  J.  B.  Dixon  agataut  A.  Grant 
Miller.  From  a  judgment  for  defendant 
plaintiff  appeals.  AiBnned. 

J.  M.  Frame  and  J.  B.  Dixon,  boUi  of  B«nok 
for  appellant 

Gray  Mashbum  and  A.  Qnmt  HiU«,  botb 
of  Beno,  for  reepondoit 

DUGKBB,  J.  The  appellant  and  respond- 
ent  are  attorn^  at  law.  The  astpeUanU 
who  was  plaintlfl  In  tlie  court  below,  bron^t 
this  action  oa  a  promlsaDzr  note  of  wliidk 
the  fi>llowlng  to  a  copy : 

$1,500.00.        Beno,  Nevada.  June  14,  1910. 

Three  months  after  date,  for  value  received. 
I  promise  to  pay  to  J.  B.  Dlzui  or  order,  the 
sum  of  fifteen  hundred  dollars  nith  interest  at 
the  rate  of  eight  per  cent  per  annum  until  paid. 
In  ease  this  note  is  not  paid  at  maturity  and 
proceedings  are  taken  to  collect  the  same  in 
court  or  otherwise,  I  agree  to  pay  in  addition 
to  principal,  '  interest  and  costs,  reasonable 
attorney's  fees.  This  note  Is  secured  by  a 
chattel  mortgage  tearing  even  date  herewith. 
[Signed]  A.  Grant  MiUer.  A.  Grant  hfiUer, 
as  Trustee  for  Union  E^rinting  &  Publishing 
Company. 

The  defendant  antwered,  and.  besidea  ca> 
tain  other  matters,  alleged  as  two  s^MUkte 
defenses  that  the  note  and  chattel  mortgage 
referred  to  therein  were  executed  by  him  in 
a  representatlTe  capacity  as  the  agent  and 
trustee  of  the  Union  Printing  &  Publishing 
Company,  a  corporation;  that  the  note  and 
chattel  mortgage  were  executed  and  deliver- 
ed by  respondent  in  said  representative  capac- 
ity to  appellant  to  secure  a  certain  contlngrat 
fee  wbidi  appellant  was  to  receive  as  an 
attorney  In  the  event  he  successfully  de- 
fended certain  actions  at  law,  In  which  one 
George  W.  Condon  was  plalntUF  and  the 
Forum  Publlshiiig  Company,  a  corporatltxi. 
Union  Printing  &  Publishing  Company,  a 
corporation,  A.  Grant'  Miller  as  trustee  for 
said  last-mentioned  corporation,  and  A.  Grant. 
Miller  were  defendants. 

It  is  alleged  in  the  reply  that  the  chattel 
mortgage  referred  to  was  and  is  not  a  sub- 
slstlng  security  for  the  payment  of  the  prom- 
issory note  at  the  time  of  the  commencement 
of  the  action  and  for  a  long  time  prior  there-  > 
to,  for  the  reason  Uiat  the  property  described 
therein  had  been  taken  out  of  the  possession 
of  appellant  against  his  will  by  the  sheriff 
of  Washoe  county  and  sold  under  a  decree 
of  court,  thereby  depriving  appellant  of  his 
security.  It  Is  averred  in  the  reply  tbat 
there  was  a  good,  valid,  and  valuable  con- 
sideration for  said  note,  and  denied  therein 
tbat  respwdent  acted  merely  as  agent  for 
said  Union  Printing  &  Publishing  Company 
in  the  executing  and  delivering  of  said  note. 
It  is  alleged  that  respondent,  at  appellant's 
request,  made  and  executed  the  note  sued 
upon  and  the  chattel  mortgage,  both  indi- 
vidually and  as  trustee  for  Ba]4  Union  Print- 
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iag  A  PDUIablag  Company,  at  appeUant'a 
request,  aDd  denied  that  appellant  agreed  to 
defend  said  actions  for  a  contingent  fee. 

Tbe  lower  court  found  that  respondent 
made  the  note  In  a  representative  capacity 
only,  as  agait  and  trustee  for  the  Union 
Printing  &  Publishing  Company,  and  execut- 
ed the  chattel  mortgage  as  such  agent  and 
trustee,  as  security  for  the  payment  of  the 
contingent  fee  alleged  in  tbe  answer;  that 
judgments  in  said  actions  at  law  were  ren- 
dered in  favor  of  the  plaintltC  therein,  and 
that  appellant  earned  no  fee  under  the  con- 
tingent agreement;  that  there  was  no  con- 
sideration passing  from  appellant  for  the 
note.  Judgment  was  rendered  In  favor  of 
respondent,  and  from  the  judgment  and  order 
of  the  court  denying  a  motion  for  a  new  trial, 
this  appeal  is  taken. 

Eighty-one  errors  are  assigned  by  appel- 
lant, and  ajs  the  action  Is  upon  a  promissory 
note  It  seems  Incredible  that  the  court  could 
have  had  even  an  opportunity  to  commit  so 
many.  Many  of  the  errors  alleged  do  not 
merit  a  discussion,  and  were  not  urged  in  the 
oral  argument  before  this  court  These, 
therefore,  will  receive  no  attention  In  this 
decision.  It  seems  to  us  that  there  are  but 
two  questions  necessarily  involved  in  this 
appeal:  (1)  Did  the  facts  alleged  in  the  an- 
swer concerning  the  oral  agreement  a3  to 
the  note  and  chattel  mortgage  being  given  as 
security  for  a  contingent  fee  from  which  a 
lack  of  consideration  Is  claimed,  or  the  facta 
alleged  showing  that  respondent  acted  in  a 
representative  capacity  only  In  executing  and 
delivering  the  note  to  appellant,  constitute 
legal  defenses  in  the  action?  (2)  It  either 
amounted  to  a  defense  in  law,  was  there 
substantial  evidence  to  support  the  finding 
of  the  court  in  this  regard? 

[1]  If  these  questions  are  answered  In  the 
affirmative,  the  judgment  must  be  affirmed. 
Section  28  of  the  Negotiable  Instruments  Law 
(St.  1907,  c  62)  provides  in -part  as  follows: 

"Absence  or  failure  of  consideration  is  a 
matter  of  defenae  as  against  any  person  not  a 

holder  in  due  course." 

Appellant  is  not  a  bolder  of  the  note  In  due 
course,  but  is  the  payee  thereof,  and  there- 
fore under  the  statute  respondent  Is  entitled 
to  defend  by  impeaching  the  consideration  of 
the  instrumrat 

[I]  The  averments  of  the  answer  in  this 
respect  show  that  appellant  and  respondent, 
prior  to  the  time  of  the  execution  of  tbe 
note  and  mortgage,  entered  into  an  oral 
agreement  by  the  terms  of  which  appellant 
agreed  to  defend  two  actious  at  law,  in 
which  one  George  W.  Condon  was  plaintiff 
and  Forum  Publishing  Company,  a  corpora- 
tion. Union  Printing  &  PuUlshlng  Company, 
a  corporation,  A.  Grant  Miller  as  trustee  for 
said  last-mentioned  corporation,  and  A.  Grant 
Miller  were  defendants,  for  an  attorney  fee 
of  2S  per  cent  ot  tin  property  involved  In 
the  suits,  valued  at  ^000,  and  that  appd- 
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lant  should  receive  no  fee  tor  hla  serviceif 
unless  he  was  suocessful  In  securing  judg- 
ments In  the  actions  In  &vor  of  tbe  d^end- 
ants ;  that  thereafter,  at  appellant's  request, 
respcmdent  made  and  executed  a  promissory 
note  in  bis  favor  In  the  sum  of  ¥1,000  and 
secured  it  by  a  chattel  mortgage  upon  the 
goods  and  chattels  of  the  said  Union  Print- 
ing &  Publishing  Company,  to  secure  appel- 
lant's contingent  fee  in  case  be  won  said 
cases,  and  in  the  event  that  other  creditors 
of  the  Union  Printing  &  Publishing  Com- 
pany should  attach  the  property  involved; 
that  appellant  did  not  successfully  defend 
these  actions,  and  judgment  was  entered  In 
both  actions  In  favor  of  the  plaintiff  therclu. 

We  think  that  a  legal  defense  of  failure  of 
consideration  is  sufficiently  pleaded  In  this 
statement  of  facts.  They  show  that  appel- 
lant was  entitled  to  no  fee  unless  be  suc- 
ceeded In  obtaining  judgments  for  the  defend- 
ants in  tbe  two  cases,  and  that,  the  note  hav- 
ing been  made  and  executed  only  for  tbe  pur- 
pose of  securing  his  fee,  if  earned,  a  failure 
of  consideration  tor  the  note  ensued  from 
his  failure  to  earn  the  fee  in  accordance 
with  the  parol  agreement.  The  defttidanta 
did  not  get  what  they  were  to  bave--4  gnc- 
cessful  defense  of  theli  cases. 

[3]  Appellant  demurred  to  ttils  defense 
upon  the  ground  ot  InsnffldencT  ct  facta. 
O^e  demnrrer  waa  overmled,  and  on 
trial  of  the  case.obJecti(ni  waa  made  to  tbe 
evidence,  tending  to  estabUah  it  upon  tbe 
gnmnd  that  parol  evidence  of  an  oral  agree* 
ment  is  inadmteslUe  to  contradict  or  vary 
the  terms  of  a  written  Instrument.  This  la 
not  the  effect  of  tbe  evidence  admitted.  It 
does  not  contradict  or  vary  tbe  terms  of  On 
note,  but  does  tend  to  Impeach  the  cfmtfdera- 
Uon. 

"Tbe  rule  that  parol  evidence  is  not  admissi- 
ble to  co&tradict  or  vary  an  absolute  cngage- 
ment  to  pay  money  on  tht  tece  of  the  bill  or 
note  does  not  exclade  evidence  as  between  tbe 
original  partiea  showing  a  total  or  partial  fail- 
ure of  consideration."   8  R.  G.  L.  943. 

This  Is  the  rule  at  common  law  in  cases 
where  notes  or  other  Instruments  for  the 
absolute  payment  of  money  are  given.  As 
st{ited  by  Chief  Justice  Parson  more  than 
100  years  ago,  in  Barker  v.  Prentiss,  6  Mass. 
430: 

"It  is  every  day's  practice,  notwithstanding  a 
promissory  note  is  expressed  to  be  for  value 
received,  to  admit  the  promisor  *  •  •  to 
prove  that  there  was  no  consideration." 

The  common-law  rule  is  recognized  In  our 
statute  which  has  expressly  provided  for  this 
defense.  Necessarily,  to  give  ^ect  to  the 
statute,  parol  evidence  must  be  admitted  to 
show  what  the  consideration  was,  as  well  aa 
to  show  that,  it  has  failed.  The  reason  is 
obvloua  The  real  consideration  for  a  prom- 
issory note  Is  never  apparent  from  its  t&co. 
No  conclusive  presumption  arises  fmn  the 
words  "for  value  rec^ved,"  and  when  a  note 
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ii  chaUenged  for  want  or  failure  of  con- 
sideration the  fact  most  be  learned  trom  ex- 
trinsic evidence  wbi<ai  relates  to  the  point 
of  time  when  the  note  was  executed  and 
discloses  the  dealings  between  the  parties. 
Smith  V,  Dotterwelch.  200  N.  T.  290,  93  N.  B. 
985,  83  L.  B.  A.  {N.  S.)  892;  Julius  Kessler 
&  Co.  T.  ParelluB,  107  Minn.  224,  U9  N.  W. 
1060,  131  Am.  9t  Rep.  469. 

[4]  The  note  purporting  to  be  signed  b/y  the 
respondent  and  also  as  trustee  for  the  Union 
Printing  A,  Publishing  Company  was  Intro- 
duced aa  evidence.  Appellant  testified  that 
it  was  executed  and  delivered  to  him  by 
reepondent  In  consideration  of  legal  Bervices 
rendered  by  him  at  respondent's  request  In 
two  actions  against  respondent  and  other 
defendants,  brought  by  one  George  W.  Con- 
don as  plalntitr  in  the  above^ntltlod  court, 
and  a  third  suit,  brought  by  said  Condcu 
lo  the  Sparks  justice  court;  that  he  was  the 
owner  and  bolder  of  the  note,  and  that  no 
part  of  It  bad  been  paid,  and  that  the  whole 
amount  of  fl,500,  with  interest  from  date, 
was  due  and  payable ;  that  respohdent  signed 
bis  name  to  the  note  and  mortgage  first  as 
an  indlviduttl  and  then  as  trustee.  Appel- 
lant and  respondent  were  the  only  witnesses, 
and  their  testimony  upon  the  Issues  was  in 
the  main  flatly  contradictory. 

Bespondent  testified  that  he  signed  and  de- 
livered the  note  and  mortgage  to  appellant, 
and,  touching  the  issue  of  want  of  con- 
sideration, testified  that  he  employed  appel- 
lant to  defend  the  said  actions  for  himself 
peraonally,  for  the  Union  Printing  &  Pub- 
lishing Company,  for  himself  as  trustee  of 
said  company,  and  for  E.  H.  Beemer,  as 
Intervener,  he  being  a  stockholder  of  said 
Forum  Publishing  Company ;  that  be  bad 
seA'eral  consultations  with  appellant  as  to 
the  defense  of  the  suits,  and  before  he  took 
any  action  in  court,  they  agreed  that  appel- 
lant, as  attorney,  should  defend  the  suits  on 
a  contingent  fee  of  26  per  cent  of  the  value 
of  the  goods  mentioned  In  the  chattel  mort- 
gage, valued  at  $6,000,  which  had  been  pur- 
chased by  respondent  from  the  EV)mm  Pub- 
lishing Company  as  trustee  for  the  Union 
Printing  &  Publishing  Company ;  that  he  act- 
ed as  agent  and  trustee  of  said  Printing  & 
Publishing  Company  in  employing  appellant 
as  attorney  on  a  contingent  fee ;  that  in  June, 
1910,  and  subsequent  to  such  employment,  ap- 
pellant requited  respondent  to  make  and 
execute  the  note  and  chattel  mortgage  for  and 
<m  beh&M  of  the  said  Printing  &  Publishing 
Company  upon  the  goods  and  chattels  of  said 
Union  Printing  &  Publishing  Company  to 
secure  the  contingent  fee;  that  appellant  lost 
the  two  suits ;  that  the  reason  assigned  by 
appellant  for  desiring  the  nolo  and  mortgage 
to  secure  his  contingent  fee  was  that  be  was 
certain  be  could  win  the  suits,  but  he  was 
afraid  that  after  he  won  them  other  creditors 
of  the  Union  Printing  &  Publishing  Com- 
pany would  attach  the  property  involved, 


and  be  would  loee  hfs  contlngoit  fee ;  that 
no  money  passed  from  appellant  to  the  re- 
spondent as  a  consideration  for  said  note; 
that  appellant  rendered  certain  services  in 
said  actions.  The  forgoing  is  in  substance 
all  of  respondent's  te8tlm<my  that  bas  any 
bearing  upon  this  phase  of  the  case.  He  tes- 
tified that  appellant  did  not  earn  and  was 
not  entitled  to  any  fee,  and  that  there  was 
no  consideration  for  the  note,  but  these  are 
conclusions,  and  without  any  probative  force. 

The  appellant  on  rebuttal  testified  in  de- 
tail as  to  the  servlceG  be  had  rendered,  and 
contradicted  respondent  as  to  any  agreement 
to  defend  the  cases  for  a  contingent  fee. 
On  this  i^iase  of  the  case  be  aald.  In  sab- 
stance: 

"After  several  consultations  with  A.  Grant 
Miller,  late  in  March  and  early  in  April,  1910, 
I  was  retained  and  employed  by  him  to  coo- 
duct  the  defense  of  bimaelf  as  an  iudlviduBl,  the 
Union  Printisg  &  Pablishing  Company,  and 
of  himself  as  trostee  for  said  last-named  cor- 
poration, and  also  to  act  for  B.  H.  Beemer,  a 
stockholder  of  the  Forum  Publishing  Company, 
as  intervener,  in  actions  Noa.  7114  and  7119. 
I  did  not  agree  or  consent  to  take  the  eaaea  on 
a  contingent  fee,  or  either  of  them,  bat  the 
amount  of  my  fee  was  not  then  fixed,  for  it 
was  uoknown  what  services  would  be  required. 
As  the  trials  of  the  two  cases  were  approach- 
ing and  it  was  possible  then  to  determine  ap- 
proximately the  value  of  the  services  already 
rendered  and  further  probable  services,  I  told 
Mr.  Miller  that  the  amount  of  my  fees  must  be 
settled,  and  that  if  cash  could  not  be  paid  I 
wanted  some  security.  After  some  discussion 
it  was  agreed  orally  that  fl,S0O  would  be  the 
reasonable  value  of  my  serfices,  and  Mr.  MiUer 
said  that  neither  be  nor  the  other  defendants 
could  pay  cash,  but  that  be  would  give  me  bis 
promissory  note  for  $1,600  and  secure  It  by  a 
mortgage  on  the  personal  property  he  had 
bought  from  the  Forum  Publishing  Company. 
Tlie  note  and  .mortgage  were  dated  June  14, 
1910,  but  were  not  executed  and  delivered  to 
me  onta  June  20  or  21,  1910.  Neither  at  the 
time  of  the  oral  agreement  made  by  ma  with 
Mr.  UUQer,  nor  at  the  time  of  the  execution  and 
delivery  of  the  note  and  mortgage,  was  any- 
thing said  by  either  Mr.  Miller  or  myself  that 
this  note  should  be  in  any  way  contingent  on 
the  result  of  the  suits  or  either  of  them." 

It  tbuB  appears  that  there  la  a  direct  cOn- 
fiict  of  testimony  between  the  parties  as  to 
the  contingent  fee  agreement.  Neither  is 
corroborated  by  any  other  testimony  or  cir- 
cumstance in  the  case  as  to  this  phaae  of  it. 
The  case  made  out  by  respondent,  and  upon 
which  the  trial  court  based  its  findings,  Is 
therefore  not  strong.  It  could  not  stand  in 
some  Jurisdictions,  where  the  role  ifferails 
that  wbere  the  claiiro  of  a  party  rests  upon 
his  nosupported  testimony,  and  is  met  by 
the  positive  denial  of  the  other,  so  that  the 
case  presented  Is  merely  oath  against  oatb, 
there  is  no  preponderance,  and  the  party 
having  the  burden  must  fail.  This,  bowever, 
is  not  the  general  rulOb 
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"The  g«aenil  rale  andonbtedly  ia  that  a  men 
equality  in  number  ot  witneesCB  does  not  con- 
Btitate  a  balaoce  of  evidence  an;  more  than 
diBi>arlt7  in  nnmber  dlsdoBCa  a  preponderance* 
which  it  sometimea  doe*.  It  cannot  be  h'etd  an 
a  proposition  of  law  that,  dmply  because  an 
egaal  number  of  wltneBsee  testify  in  opposition 
to  each  other  upon  a  given  question  of  fact, 
therefore  the  evidence  Is  eqaally  balanced.  The 
intelligence  and  integrity  of  the  wituesaes,  their 
means  of  information,  as  well  as  many  other 
things,  are  to  be  considered  in  determining  up- 
on wiUch  aide  is  the  preponderance  or  greater 
weight  of  evidence.  Facts  may  exist  which 
will  turn  the  scale  on  the  one  ^e-^ntereat. 
motive,  prejudice,  nanner  of  testifying.  These 
and  other  kindred  things  are  to  be  considered 
in  determining  which  of  the  witnesses  is  enti- 
tled to  the  greater  credit."  Moore  on  Facta, 
vol.  1,  p.  Howlett  V.  DUts,  4  Ind.  App. 

23.  80  N.  E.  313;  Johnson  v.  People,  140  Dl. 
350,  29  N.  E.  895;  10  R.  C.  L.  1007. 

We  are  not  Inclined  to  dlstnfb  the  finding 
of  the  lower  courts  In  this  regard.  The  ddl^ 
of  judging  the  credibility  and  weighing  the 
testlniODy  of  the  two  litigants  rested  entirely 
upon  the  trial  court  There  is  substantial 
conflict  In  the  evidence,  which  gives  effect  to 
the  flDding  ot  tbe  trial  court 

"Tf  there  is  a  substantial  conflict  in  the  evi- 
dence, then  the  duty  and  responsibilty  of  find- 
lag  the  facts  from  the  evidence  devolves  upon 
the  trial  conrt,  and  constitute  a  question  con- 
ceming  which  this  court  baa  nothing  to  do, 
even  though  we  may  'feel  that  upon  the  whole 
evidence  we  should  have  come  to  a  different 
conclusion."  Bigelow,  C.  J.,  in  Gardner  v. 
Gardner,  28  Nev.  215,  45  Pac.  140. 

See,  also,  Thompson  v.  Tonopab  Lumber 
Co.,  37  Nev.  183,  141  Pac.  71;  Leete  v. 
Southern  Pacific  Co.,  37  Nev.  49,  139  Pac. 
29;  Eoblnson  Mining  Co.  v.  Riepe,  37  Nev. 
27,  138  Pac.  910;  Turley  v.  Thomas,  31  Nev. 
181,  101  Pac.  568,  136  Am.  St  Rep.  667. 

From  these  views  we  are  led  to  affirm  the 
judgment,  and  deem  it  unnecessary  to  dis- 
cuss the  evidence  bearing  upon  the  question 
as  to  whether  respondent  acted  in  a  repre- 
sentative capacity  in  executing  and  dellv^- 
ing  the  note  to  appellant. 

Judgment  affirmed. 

COLEMAN,  a  J.,  and  SANDERS.  J.,  COd- 
cnr. 


LTNOH  T.  JAC06SEN.    (No.  S88S^ 
(Supreme  Court  «t  Utah.    Oct.  9,  1819.) 

1.  COKSTITCTIONAI,  UW  $=>34  —  PROVISION 
FOR  OOUBU  TJABILirr  07  BANK  aTOCK  IS 
BKU-EIECUTING. 
A  constitutional  provision  imposing  double 

liability  on  bank  atoddiolders  is  adf-executing. 
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2.  Banks  and  BAnxiNO  ^s>49(l)— Enfokox- 

MENT  or  DOUBLE  LIABIUTT  Or  STOCKHOLD- 
EBS. 

Where  Conatitution  provides  doable  liabil- 
ity for  bank  stockholders  in  favor  of  creditors, 
bnt  does  not  fix  how  It  dull  be  wforced  the 
bank's  creditors  may  enforce  tbe  liability  in  an 
ordinary  action,  either  at  law  or  in  equity, 
though  it  aeems  that  actions  In  eqidty  have  the 
preference  under  such  circumstances. 

8.  Banes  and  bankino  «=»49(l)— Enfobcb- 

UBNT  OF  DODBU  LIABrLITT  OF  BTOCKBOLD- 
KSS. 

Where  constitutional  provision  imposing 
double  liability  on  stockholders  ot  banks  fails 
to  determine  by  whom  the  liabiU^  for  heneSt 
of  creditors  may  be  enforced,  the  Legislature 
may  at  any  time  determine  who  may  sue  the 
stodtboldera-  and  what  the  nature  of  the  pro- 
ceedings shall  be. 

4.  Banks  aiid  bahvxhs  ^b77^— Rxchtu 
mat  envobcb  d01tbu  uabzutt  of  btooe* 
holdbbs. 

Where  Constitution  imposes  a  double  lia* 
bllity  for  benefit  of  creditors  on  bank  stock- 
holders, a  receiver,  appointed  to  take  charge  of 
Vn  insolvent  hank's  assets  and  wind  up  its  af- 
fairs, may,  under  section  34,  c.  25,  Lawa  Utah 
1011,  sue  to  enforce  tbe  liability. 

5.  BAins  ARB  MAwava  «9948WH-Xtanmia- 

NATION  or  DOmU  UABILITt  OF  BBABB 
HOLDBBB. 

The  order  or  judgment  of  the  court  dedar- 
■ing  a  bank  insolvent  and  finding  that  it  la  nec- 
essary to  enforce  the  stockholders'  additional 
liability  to  pay  the  bank's  debts,  in  the  ab- 
sence of  fraud  or  collusion,  is  condusire  upon 
stockholders,  and  they  may  not  assail  it  save  in 
a  direct  proceeding. 

6.  Constitutional  law  ^^169— Chanob  or 

■  UODE  OF  KNFOBCEMSNT  OF  DOUBLE  LIABILI- 
TY OF  8T0CKH0LDEB8. 
Where  state  Constitution  imposes  a  double 
liability  on  bank  stockholders,  the  method  of 
enforcing  the  liability  may  be  changed  by  the 
liegislature,  provided  audi  diange  does  not  af- 
,fect  or  enlarge  the  liability  of  tbe  stockholders, 
and  the  CoiutitntioB  does  not-  itself  provide  a 
method  of  procedure. 

7.  Banks  and  banking  «=»47(2)— Bnfobce- 
ment  of  btookholdebs'  double  liabilitt. 

It  is  not  essential  to  the  enforcement  of 
double  liability  imposed  by  law  upon  bank 
stockholders  that  all  of  the  bank's  assets  be  first 
exhausted,  where  it  Is  apparent  that  the  bank 
la  insolvent 

8.  CoNSnxUTIONAI.  U,W  4S>34— SELF-EXECnT- 
INO  PB0VIBI0N8  lIXINa  LIABIXJTT  OF  BANK 

BTOCKBOLDEBS. 
Where  the  Constitution  Imposes  a  liability 
without  prescribing  a  remedy,  the  provision  is 
a  mere  limitation  on  the  power  of  the  Legisla- 
ture which  may  fix  a  remedy,  but  until  the  Leg- 
islature acts  the  courts  wiU,  the  constitutional 
provision  being  self-executing,  enforce  the  lia- 
bility in  accordance  with  some  known  remedy.i 


>  StelDke  V.  Loofbourow,  17  Ut&b,  2S2,  64  Pac  UO; 
HcLauchltD  v.  Kimball,  20  UUb.  264.  58  Pac.  68S. 


LTNCH  T.  JACOB8EK 
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9.  CoNOTmmoNAi.  law  ^169  —  Eitfokck- 

VENT  OT  DOUBLE  LIABILITT  ON  BANE  BTOCK. 

ri^t  to  enforce  the  double  liability  Im- 
poaed  by  CoaaU  art  12,  |  18,  on  bank  atodt- 
holden  for  di«  boiefit  of  endlton.  Is  not  glT* 
en  by  tbe  Oonstitution  to  creditors ;  and,  whila 
not  tecbnlcally  an  asset  of  the  corporadoa,  It 
was  competent  for  the  Legislature  to  provide 
as  it  did  by  Laws  19U,  c  25,  S  34,  for  enforce- 
ment of  ladi  liability  by  a  receiver  appointed 
on  tnwdTeney  <tf  a  bonk. 

Kk.  Bahu  aztd  BAKKma  «sb77<8)— BKCBim 

XAT  IHFOUS  ATOaKHOU)BBa'  LUBZLlTT. 

Under  Laws  1911.  a  25^  |  84,  proriding  that 
a  receiver,  it  appcdnted  for  a  hank,  shall,  under 
direction  of  the  court,  take  possession  of  the 
assets  of  every  description,  and  may,  if  neces- 
sary to  pay  the  debts,  enforce  all  the  individu- 
al liabilides  of  stockholders,  a  receiver  is  not 
limited  to  the  general  assets,  but  may,  under 
order  ct  courts  enfbrce  the  ■tof^fdden*  lia- 
bility. 

11.  OoNBirrunoHAL  uw  «=»48  —  STAtursa 

HXLD  TAIJD  UNLESS  CLEABLT  VNOORBTITU- 
TIONAL. 

A  l^slstlve  act  cannot  be  stricken  down  on 
the  ground  that  it  is  onconstittttion^  vnleis  it 
is  clearly  and  palpably  so.' 

12.  Statutes  «s»117(1>— Title  of  act  au- 
thobizxho  eeceive8  to  blfvobob  double  u- 
abilitt  on  bank  btock. 

The  title  of  Laws  1911,  e.  25,  which  in  aec- 
tion  S4  autkoriees  a  receiver  of  an  insolveut 
bank  to  enforce  the  donUe  liaUIity  of  utoA- 
holdera,  Md  sufficient  to  include  that  provision. 

13.  Statutks  ®=»117(1)  —  Title  of  act  au- 
thonizinq  secbiveb  to  enfobcx  doubuc  lia- 
bility on  bank  stock. 

The  provisions  authorizing  a  receiver  of  an 
insolvent  bauk  to  enforce  the  double  liability  of 
stockholders,  found  in  section  34  of  the  General 
Banking  Act,  is  not  a  separate  and  distinct  sub- 
ject from  the  general  act 

14.  Banks  and  banking  ^=>49(7)  —  Cou- 

PLAINT  IN  action  ON  DOUBLE  UABILITT  OF 

SHASBBOLDESS. 
The  sll^ations  of  a  complaint  by  a  receiv- 
er of  an  insolvent  bank  seeking  to  enforce  the 
double  liability  of  stockhoMera,  that  the  bank 
was  hopelessly  insolvent,  and  that  its  assets  were 
insufficient  to  pay  its  debts,  and  that  it  was 
necessary  to  collect  the  full  amount  of  the  atafe- 
ntory  stockholders'  liability,  sufficiently  show 
the  necessity  of  enforcing  stockholders'  liability. 

15.  Action  «=»32— Abolition  of  fobus  of 

ACTION. 

While  the  Constitution  abolished  forms -of 
action,  there  are  still  equitable  as  contradistin- 
guished from  legal  rights  and  remedies,  but  tbe 
rights  of  a  litigant  depend  entirely  on  the  na- 
ture or  character  of  the  facta  and  the  law  ap- 
plicable thereto. 


»  Marioneaux  v.  Cutler,  32  Utah,  475,  91  Pac,  355; 
Edier  V.  Edwards,  34  Utah,  13,  95  Pac.  3«7:  State  v. 
CandlaDd,  3C  Utah,  406,  104  Pac.  255;  Salt  Lake  Cit7 
V.  Wilson,  46  Utab.  60,  148  Pac.  1104. 


10.  Banks  and  BAmowo  «=s»49(9>— Enfobcx- 

UZNT  OF  STOCEHOLDEBB'  LIABILITT. 

Receiver  of  insolvent  bank  who  finds  it  nee- 
Msaty  to  enforce  stockhdden^  donUe  UaUfity 
may  sue  aa  many  of  the  atoeUKadm  In  one  and 
the  same  action  as  may  be  most  convenieat,  in- 
deed, if  he  wish,  he  may  sue  aB  atoekholdera  in 
a  single  action ;  and  for  the  same  reaaon  a  stock- 
holder sued  separately  may,  where  the  rights 
of  others  would  not  be  prejudicf^  have  hia 
case  heard  in  connection  vitli  cases  against  oth- 
er atoekholdera. 

Appeal  from  IMsttlct  Court,  Juab  County; 
Geo.  ChristensoD,  Judge. 

Action  by  SteiAen  H.  I^rndi,  as  receiver, 
against  A.  P.  Jacobsen.  From  a  Jadsment 
for  defendant,  plalntttf  appeals.  BerezBed 
and  remanded,  witb  dlrectttms. 

Gbeney,  Jensea  ft  Holman,  of  Salt  Lake 

City,  for  appellaat 
Tbos.  B.  Bnrtim,  ot  Nejfiii,  for  revpondent 
A.  B.  Barnes.  James  Ingrttretson  and  M.  E, 

Wilson,  all  of  Salt  Lake  aty.  for  otlier  stock- 

hfddeni  of  MenAanta'  Bank  not  partial  to  this 

action.  ■ 


FRICK,  .J.  ^Is  action  was  commaiced 
In  tUe  district  court  of  Juab  count;  by  the 
plaintiff,  as  receiver  of  the  Merchants'  Bank 
of  Salt  Lake  City,  against  the  defendant  as 
a  stockholder  ot  said  bank,  to  recover  from 
him  tbe  additloDal  liability  which  is  imposed 
under  the  provision  of  the  Constitution  of 
this  state,  to  which  reference  will  herein- 
after be  made.  After  the  case  had  been  sub- 
mitted by  the  plaintiff  and  defendant  several 
attorneyB,  who  represent  other  stodfliolders 
In  actions  now  pending  in  the  district  court 
of  Salt  Lake  county,  applied  for  and  were 
granted  leave  to  file  briefs  and  arguments  In 
support  of  tbe  contentions  advanced  by  the 
defendant  In  this  action.  The  briefs  and 
arguments  filed  by  those  attorneys  have  been 
considered  by  the  court  in  ccnmection  wiGi 
the  arguments  presented  by  counsel  who 
represent  the  parties  in  this  case,  and  herein- 
after we  shall  only  refer  to  the  objections 
urged  by  counsel  wttbout  referring  to  the 
counsel  making  them. 

The  plaintiff,  In  his  omplaint,  in  sub- 
stance, alleged:  That  In  a  certain  proceeding 
he  was,  by  tbe  district  court  of  Salt  Lake 
county,  didy  appointed  reoeiTor  of  the  Mer- 
chants* Bank.  That  said  bank  wu  c»^nized 
pursuant  to  the  laws  of  Utah  about  July  1, 
1908,  with  a  capital  stock  of  9200,000,  divided 
into  2,600  Shares  of  the  par  ralue  of  9100 
eadi,  and  that  all  of  said  Bto<^  was  Issued 
and  outstanding,  and  that  the  defendant  la 
the  owner  of  5  of  said  8bare&  Tb&t  "at  Uie 
time  of  the  ai^intmoit  of  satd  receiTer  and 
prior  thereto  the  said  baidc  was  hop^essly 
Insolvent,  and  ita  assets  were  and  are  in- 
sufficient to  pay  its  debts  and  liabilities,  and 
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in  order  to  pay  the  same  It  la  necessary  to 
collect  the  full  and  entire  amount  of  the 
statutory  stockholders'  Mablllty  provided  by 
chapter  2B,  Sesslm  Laws  of  Utah  1011,  and 
on  OF  about  the  2d  day  of  December,  IMS, 
In  due  course  of  administration  and  nvoa 
petition  ot  said  i*ce!ver  duly  made,  serred, 
and  filed  In  the  said  receivership  proceedings, 
and  upon  bearing  thereon  regularly  noticed 
and  had,  and  evidence  duly  presented,  the 
said  *  •  •  district  court,  being  fully  ad- 
vised In  the  premises  and  satisfied  of  the 
propriety  and  the  necessity  tber^r,  duly 
made  and  entered  Its  order  as  f<dIowsi  That 
the  necessity  for  collecting  the  full  amount 
ot  the  statutory'  stockholders'  liability  fuHy 
appearing,  Stephen  H.  Lynch,  as  receiver  In 
the  above-entitled  cause,  Is  hereby  authorized 
and  directed  to  notify  the  stockholders  of  the 
Merchants*  Bank  that  the  full  amount  of 
their  statutory  stockholders'  liability  Is  now 
dne  and  payable  to  him  as  such  receiver, 
and  that,  unless  same  is  paid  within  tea 
days  after  notice,  suit  will  be  Instituted  by 
said  receiver  to  enforce  collection  of  the 
same,  and  said  recover  la  further  auUiorized 
and  directed  to  institute  and  prosecute  such 
suits  pursuant  to  the  terms  of  said  notice  as 
may  be  necessary  and  appropriate,  whether 
in  the  state  of  Utah  or  elsewhere,  and  to  In- 
cur such  expense  and  employ  such  counsel 
as  may  be  necessary  and  expedimt'  That 
the  plalnttft  brings  and  prosecutes  this  action 
parsnant  to  the  said  order  and  authorization 
and  in  the  discharge  of  his  duties  as  receiver, 
as  provided  in  chaptCT  25f  Session  Laws  of 
Utah  IMl."  That  the  platntiif  had  duly 
notified  the  defendant  that  the  full  amount 
of  his  additional  liability  was  due  and  pay- 
al»le,  etc.  That  the  dafandapt  had  failed  to 
pay,  and  that  the  whole  amount  of  his  addi- 
tional liablUty,  to  wit,  the  sum  of  $500,  Is 
due,  for  which  amount  he  prayed  Judgment. 

To  this  cmnplaint  the  defendant  demurred: 
(1)  That  the  facts  stated  do  not  constitute  a 
cause  of  action  against  the  defendant;  (2) 
that  the  ccHiiplalnt  Is  uncertain  and  am- 
biguous (stating  various  particulars  wherein 
It  is  so);  (3)  that  the  plaintiff  has  not  legal 
capacity  to  sue,  for  the  reason,  among  others, 
that  the  right  of  action  is  In  the  creditors  of 
the  bank  and  not  in  plaintiff  as  receiver; 
(4)  that  there  Is  a  defect  of  parties,  in  that 
the  other  stockholders  are  necessary  parties 
to  the  action  and  are  not  made  so;  and  (5) 
that  the  act  authorizing  the  recover  to  main- 
tain an  action  to  enforce  the  stockholders' 
additional  liability  Is  unc(Hi8titutlonal  and 
therefore  void  for  the  reasons  stated  in  the 
demurrer,  and  whldi  will  hereinafter  more 
spedflcally  be  referred  to. 

nie  district  court  sustained  the  special  de- 
murrer, upon  the  sole  ground,  however,  that 
the  act  authorizing  the  receiver  to  sue  the 
stockholders  and  recover  from  them  the  ad- 
ditional liablUty  is  void  because  the  stock- 
Mdm  are  liable  to  the  creditors  of  Ots  bank 


only  for  the  additional  liability  Imposed  by 

the  Constitution. 

The  plaintiff  ^ected  to  stand  upon  Ms  com- 
plaint, and  the  district  court  entered  Judg- 
ment dismissing  the  action,  from  whl(di  order 
plaintiff  appeals,  assigning  the  ruling  ot  the 
court  before  referred  to  as  erroneous  upon 
various  grounds. 

[1-t]  We  remark  that,  In  view  that  the 
sufficiency  of  the  complaint  is  attacked  gen- 
erally, and  as  cotuuel  for  both  parties  have 
requested  it,  we  stull  dtapoee  of  all  the  legal 
questions  that  are  necessarily  raised  by  the 
demurrer.  We  deem  It  more  ccmvenlent; 
howevw,  to  consider  the  constltutlcmai 
ground  of  the  demurrer  first 

Our  ConstitutUKi,  art  12,  ^  ^  provldea: 

stoeUiolden  In  every  eorporation,  and 
joint-stock  association  for*bankitv  purposesi  bt 
addition  to  the  amount  of  oapital  sUick  sub- 
scribed and  fnl3y  paid  by  them  shall  be  Individ' 
ually  nwponsible  for  an  additional  amount  SQual 
to  the  amount  at  their  stock  in  sufdi  corpora- 
tion for  all  its  debts  and  liabilities  of  every 
khid." 

The  foregoing  constitutional  provision  was 
lBcorp(»ated  into  the  Revised  Statutes  of 
1808,  as  section  882  ct  that  revision,  in  On 
exact  langnage  as  it  was  adopted  in  the  Omit 
Btitutkm  except  that  in  the  last  line  the  word 
"Its"  la  omitted  firom  Oie  statata  Sectlbn 
382  was  snbsequently  carrted  fbrward  into 
C<8npUed  Laws  Utah  190T,  in  the  praclee 
language  as  It  to  coiried  into  the  Revised 
Statutes  of  189a  In  the  Revised  Statutes  ot 
iSOS,  in  section  300,  it  was  also  ^vided: 

"The  se<Tetary  of  state,  upon  becoming  satis- 
fied that  any  bank  has  become  Insolvent,  or 
that  its  capital  has  become  and  Is  permitted  to 
remain  impaired,  or  that  it  has  violated  any 
ItfovisiOD  ot  law,  may,  through  the  attorney 
general,  apply  to  the  district  court,  or  a  judge 
thereof,  for  the  u>poiBtment  of  a  receiver  to 
take  charge  (tf  and  wind  up  the  burineas  of 
such  bank." 

That  section  was  also-  carried  forward 
Into  OompUed  Laws  Utah  1007. 

It  will  be  observed  that  nothing  was  said, 
either  In  the  section  as  found  In  the  Revised 
Statutes  of  1808  or  in  Compiled  I<aw8  Utah, 
1007,  respecting  the  receiver's  right  to  enforce 
the  stockholders'  addltlcmal  liability. 

The  law  remained  In  that  condition  until 
March,  1011,  at  wbitix  time  the  Legislature 
passed  chapter  25,  Laws  Utah  1011,  in  whldi 
section  382  aforesaid  Is  again  copied  In  the 
language  of  thft  Constitution,  with  the  ex- 
cation  of  the  word  "its"  as  before  stated. 
That  act  (secdon  34)  also  provides  for  the 
appointment  ot  a  reoeiver  In  case  a  bank 
becomes  insolvent  or  in  case  Its  capital 
is  so  Impaired  that  It  cannot  comply  with  the 
conditions  imposed  by  the  act  Section  S4 
aforesaid,  among  other  things,  provides: 

"The  receiver,  if  any  be  appointed,  shall,  un- 
der the  direction  or  the  court  take  poMesshm 
of  Uw  books,  records  and  assets  of  every  de- 


Digitized  by 


932 


184  PACIBIO 


BEFORTSB 


(tJtab 


■criptlon  of  mch  bank,  collect  all  debts,  dues 
and  claims  beloBfisK  to  it,  sell  or  compound  all 
bad  or  doubtful  assets,  and  sell  all  the  real  and 
personal  property  of  such  bank  on  such  terms 
as  the  court  shall  direct,  and  may,  if  necei- 
aary  to  pay  the  debts  of  ntch  ftanfe,  onforoe  all 
indtptduol  UabiKti^  of  the  «(ooJAoU«r«,  and 
shall  make  a  report  to  the  bank  commissioner 
of  all  his  acta  and  prooeedlnga."   (Itall«s  can.) 

Tbe  Italicised  portion  !■  In  tbe  Uaguago 
of  the  federal  act  anth»lsinff  tbe  Comp- 
troller of  tb«  Gorrencr  to  proceed  to  recover 
the  Btockholdenf  additional  UabUlty.  The 
same  language  la  also  naed  fai  many  of  the 
laws  of  the  dUCemit  states  to  ifrtilch  refer* 
Mice  1b  made  Is  the  cases  hereinafter  dted. 

We  remark  ttiat  neither  in  the  oonstitn- 
tional  proTlBloo  nor  in  anything  that  la  said 
In  tbe  Bevlsed  Statutes  of  Utah  of  1898,  nor 
in  Complied  Laws  Utah  1907,  nor  In  the  act 
of  ;L811,  Is  there  any  Inflmation  whatever 
with  respect  to  what  the  nature  of  the  pro^ 
ceedlngB  shall  be.  Indeed,  until  diapter  21^ 
snpra,  was  iMssed  in  1911  nothing  had  been 
said  in  either  the  Oonstitntion  or  the  stat- 
ntes  as  to  who  shonld  enforce  tbe  stock- 
holders' additional  liability.  In  chapter  2S 
1|  Ifl,  however,  expressly  provided  that  tbe 
receiver  may  do  so. 

B^ore  proceeding  to  a  consideration  of  the 
various  contoitlcms  urged  on  bdialf  ot  the 
defendant,  we  here  InWt  certain  inroposi- 
tlons  which,  in  our  Judgment,  are  suworted 
by  the  great  welgbt  of  the  more  recoit  de* 
dslons  emanating  from  both  state  and  fM- 
eral  courts.  Those  propositions  may,  for 
convenience,  be  stated  thus: 

(a)  A  provision  like  the  <me  in  our  Consti- 
tution Is  self-executing.  Willis  v.  Mabon,  48 
Hlnn.  140,  60  N.  W.  1110^  18  B.  A.  281, 
31  Am.  St  Bep.  626,  and  cases  there  dted; 
Fletcher  Ency.  Corps.  |  4148.  To  the  same 
effect  are  many  of  the  dedalons  hereinafter 
dted  on  other  prc^MsitlonB. 

(b)  Where  the  Constitutlra  or  statute  mere- 
ly Imposes  or  fixes  the  liability  without  pro- 
viding how  it  ^all  be  oifiorced,  the  bant^s 
creditors  may  enforce  it  in  an  ordinary  ae> 
tltm  either  at  law  or  in  equity,  and  under 
such  circumstances  it  seems  that  actions  in 
equity  have  the  preferoace. 

(c)  In  case  the  Constitutlai  or  tbe  statute 
fixing  the  liability  falls  to  det«mine  by 
whom  the  IlaUUty  may  be  enforced  for  the 
boieSt  of  the  credltora,  the  legislature  may 
at  any  time  determine  who  may  sue  the 
stockholders  and  what  the  nature  of  the  pro- 
ceedings shall  be.  Ckirdlner  v.  Bank  of  Napa, 
160  Cal.  577,  117  Pac.  007;  WUson  v.  Book, 
13  Wash.  676-OT9.  43  Pac.  989;  MUroy  r. 
Spurr  Mountain  Uin.  Co.,  43  Mich.  231-238, 
fi  M.  W.  287 ;  Howarth  v.  Lombard.  17S  Mass. 
676,  66  K.  E.  888,  49  L.  R.  A.  301 ;  SeUg  T. 
HomUton,  234  U,  S.  652,  34  Sup.  Gt.  926, 
68  U  Kd.  1518,  Ann.  C&s.  1917A,  104;  Miners' 
Bonk  V.  Snyder,  100  Md.  07,  60  AtL  707.  68 
U  R.  A.  812,  108  Am.  St  Bep.  890. 


(d)  Under  a  oonstltutlonal  provldcm  like 
ours,  when  authoriaed  by  statute  as  in  sec- 
tion 34,  chapter  2B,  Laws  Utah  1911,  the  re- 
ceiver who  la  appointed  to  take  charge  of  an. 
Insolvent  bank's  assets  and  wind  op  its 
affairs  is  the  proper  person  to  brlng>actlons 
to  mforce  the  atocUiolda:^  additional  lia- 
bility. In  many  cases  it  la' held  that  the 
bank  examiner  or  bank  commissioner,  or 
other  oBicet  dlsdtiarging  rimllar  duties,  may 
bring  an  action  if  antborlaed  by  statute. 
Hanson  v.  Soderberg  (WashJ  177  Pac.  827; 
Davis  V.  Johnson  (N.  170  N.  W.  520; 
Collier  v.  Smith  (Tex.  Civ.  App.)  100  S.  W. 
1108;  Lamar  v.  Taylor,  141  Ga.  227,  80  & 
B.  1085;  Hairia  v.  Taylor,  148  Ga.  663,  96 
S.  B.  86;  Bison  v.  Wright,  184  Iowa,  634, 112 
N.  W.  IOC 

(e)  Unless  the  ■  statote  (as  is  the  case  in 
Iowa)  proTldea  a  dUfwent  mle,  Oie  order  or 
judgment  of  tbe  court  declarlBg  the  bank 
Insolvent  and  adjudging  that  it  la  neceasuy 
to  enforce  the  stockholders'  additional  lia- 
bility to  pay  the  bank's  debts,  in  the  absence 
of  fraud  or  collu^ui.  Is  condoalve  npon  the 
8to<^(dd«a,  and  th^  may  not  aasall  the 
aaihe  except  in  a  direct  ivoceedlng.  Ho- 
ward! V.  Lombard.  17B  Mass.  610,  66  N.  B. 
888,  49  L.  B.  A.  801;  Converse  v.  Ayer,  197 
Mass.  443,  84  N.  B.  98;  Straw  &  Bllsworth 
Co.  V.  Kilboume,  etc,  Co..  80  Minn.  125,  83  N. 
W.  36;  London,  etc,  Ca  v.  St  Paul  P.  L  Co., 
84  Minn.  144,  86  N.  W.  872;  B«mhelmK  v. 
Converse,  206  U.  S.  tOB,  27  Sop.  Ot  75S,  SI 
li.  Bd.  U63;  Banger  T.  Upton,  91  U.  8.  50, 
23  U  Ed.  220 ;  HawMna  v.  Glenn,  ISl  U.  8. 
319.  9  Sup.  Ct.  780,  38  U  Ed.  184;  Austin 
Campbell  (Tex.  Ctv.  App.)  210  S.  W.  277; 
Strlngfellow  v.  Fattnaon  (T«l  Civ.  Ajjipd 
192  8.  W.  666w 

(f)  The  method  of  procedure  to  enforce 
the  liability  may  be  dianged  by  tb»  Legisla- 
ture if  auch  change  doea  not  tfilarge  or  af- 
fect the  liability  of  the  atoddiolder  in  case 
the  Gonstltuthni,  as  before  stated,  does  not 
provide  a  method  of  procedure.  Western 
Nat  Bank  v.  Lawrence^  U7  MldL  669,  79  N. 
W,  106;  Miners'  Bank  t.  Snyder.  100  Md.  67, 
69  AtL  707,  68  U  B.  A.  812,  108  Am.  St  Bep. 
380 ;  Bemhelmer  v.  ConTeree,  206  U.  8.  516, 
27  Sup.  Ot  756,  61  L.  Bd.  U63;  Henley  v. 
Myers,  215  U.  8.  878,  80  Sup.  Gt  148,  54  U 
Bd.  240. 

(g)  Under  cottstltati<mal  and  statutory 
provleAons  Uke  ours  it  la  not  esaoitlal  tiiat 
all  <tf  the  banl^a  assets  be  first  exbanated 
before  proceeding  to  enforce  tbe  stoddudd- 
ertf  additional  liability,  where  it  is  mode 
appamit  that  the  bank  ia  insolvoit 

We  remai4c  diat  in  r^rrlng  to  the  ft»re- 
golng  cases  we  do  not  wish  to  be  understood 
as  having  exhaoated  the  number  that  might 
be  cited  in  support  df  any  one  of  the  propo- 
sitions. In  that  cttmectlon  we  also  desire  to 
state  that  there  are  also  declaiMis  to  the 
cmtrary  npon  neariy  all  of  the  foregoing 
pr<^iosltl(Hi8.  In  our  Judgment,  however,  tbe 
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foregotaig  propositloDs  are  mstalned  by  the 
great  weight  ot  modern  authority. 

Becurring^  now,  to  constltatlonal  pro- 
vision  by  wbidi  the  8todCb(flder8*  additional 
Ifablllty  Is'  impQHKd.  It  vUl  he  ohMrred 
that  the  UabtUty  Is  coodied  in  the  most 
goieral  terms.  The  liability  that  the  Consti- 
tution Imposea  ia  a  general  one,  namely,  that 
the  stockholders  "shall  be  indlTidnally  re- 
sponsible tor  an  additional  amount  equal  to 
tlie  amount  of  their  stock  In  aach  corporation 
for  all  Ua  debt*  and  UaMUMea  of  werp  Mud." 
(Italics  ours.)  It  is  too  well  settled  to  admit 
of  oontrorersy,  although  not  always  kept  In 
mind  by  titber  courts  or  counsel,  ttiat  where 
cntaln  rights  are  granted  or  certain  lia- 
bilities are  imposed  by  state  OonsHtutlons, 
all  that  is  Intended  thereby,  unless  othenrlse 
expressed  in  the  instrument  Itself,  Is  that 
the  L^slatnre  Is  bound  by  the  constitutional 
provision  as  written.  In  ottier  words,  sudi 
Constitutions  are  merely  limitations  upon  the 
powers  of  the  state  Legislatures.  If,  there- 
fore, the  Oonstltotlon  is  silent  respecting  the 
remedy  by  wbich  or  through  whom  the  right 
that  Is  granted  or  the  llaMUty  that  Is  im- 
posed 4iall  be  enforced,  the  Le^slature 
possesses  fnll  power  to  provide  such  a  rem- 
edy, provided  It  is  adequate,  to  effectuate  the 
purpose  of  the  constitutional  provision.  In 
Imposing  Uie  stockholders*  additional  liability 
the  framers  of  our  Constitution  did  not  In 
the  slightest  degree  limit  tbe  right  of  the 
Legislature  to  iHwide  a  remedy  for  Its  en- 
forcement. That  matter,  like  other  remedies, 
was  left  entirely  to  the  judgment  of  the 
Legislature.  True,  as  before  pointed  out, 
the  constitutional  provision  was  self-execut- 
ing, and,  In  view  of  that  fact,  the  prlnclide 
that  Is  Invoked  by  the  courts  Is  that  In  case 
a  right  Is  created  and  there  Is  no  special 
method  provided  for  its  enforcement  the 
courts  will  enforce  such  right  in  accordance 
with  some  known  remedy  which  can  be  made 
applicable.  In  the  at»ence  of  any  special 
remedy,  therefor^  the  courts  of  this  state 
would  enforce  the  constitutional  UaUUty  in 
accordance  with  some  known  remedy.  TtaA 
is  precisely  what  this  court  held  in  the  cases 
of  Stelnke  v.  Loofbourow,  17  Utah,  252,  S4 
Pae.  120,  and  HcLaughHn  v.  Kimball,  20 
Utah,  254,  B8  Pac.  086,  77  Am.  8t  90a 
As  the  law  stood  when  those  cases  were  de- 
cided no  special  remedy  bad  been  provided, 
and  hence  It  was  held  that  the  right  to  en- 
force the  stockholders'  additional  liability 
was  not  vested  in  the  general  receiver  of  the 
defunct  bank,  but  was  vested  In  the  bank's 
creditors,  and  fbat  the  remedy  must  be 
sought  in  a  court  of  equity.  In  the  case  of 
McLaughlin  v.  Kimball,  however,  the  court 
was  carcfnl  to  point  ouf  tiiat  die  decision 
was  based  solely  npcm  the  fact  that  the  Leg- 
islature had  not  provided  a  qtedal  ronedy, 
and  that  to  do  so  was  within  its  power.  Be- 
ferrlng  to  that  question  the  court  lald: 


"Admitting  that  It  would  be  a  convenient  and 
desirebk  remedj  for  the  receiver  of  a  corpora- 
tion to  collect  tot  the  creditors  tfaelr  dnes  from 
the  Btodcholdera,  the  relief  is  to  be  sougbt  at 
the  bands  of  the  Le^slatare  and  not  the  court." 

The  Utah  cases,  therefore,  do  not  support 
the  contention  of  defmdant's  counsel  that 
the  right  to  sue  the  stockholders  to  recover 
the  additional  liability  Is  exclusively  vested 
Tn  the  creditors  of  the  bank.  Upon  the  con- 
trary, the  cases  clearly  recognize  the  doc- 
trine stated  la  proposition  (f),  above  set 
forth,  and  are  In  barmoDy  with  the  cases 
dted  in  support  of  that  proposition. 

Counsel  have,  however,  cited  and  specially 
rely  upon  the  case  of  Golden  v.  Cervenka,  278 
lU.  409,  llfl  N.  E.  273,  in  which  the  Supreme 
Court  of  Illinois  held  that  the  right  to  sue 
Is  exclusively  vested  in  the  bank's  creditors: 
That  decision,  however.  Is  based  upon  for- 
mer decisions  of  the  same  court,  and  seems 
to  be  based  npon  the  wording  of  Illinois 
Constitution,  art.  11,  |  6,  which  provides  that 
the  stockholders  "shall  be  individually  re- 
sponsible and  liable  to  Its  creditors" ;  that 
is,  the  bank's  creditors.  It  is  there  held  that 
the  right  to  enforce  the  liability  Is  a  per- 
sonal right  vested  In  the  creditors  bjr  the 
express  terms  of  the  Constitution.  As  al- 
ready pointed  out,  however,  our  Constitution 
merely  provides  that  the  stockholders  shall 
be  liable  for  the  "debts  and  liabilities"  of  the 
bank.  That  does  not  mean  or  Imply  that  a 
stockholder  may  be  sued  to  enforce  that  lia- 
bility by  any  creditor  at  any  time  the  bank 
falls  or  refuse's  to  pay  the  creditor's  demand. 

While  the  right  to  sue  Is  held  to  be  in  tin- 
bank's  creditors  In  California,  It  was  so 
held  by  virtue  of  a  special  statute,  which 
provides  that — 

"Any  creditor  of  the  corporation  may  insti- 
tute joint  or  several  actions  against  any  of  its 
stockholders,  for  the  proportion  of  bis  claim 
payable  by  each."   Cal.  Civ.  Code,  {  322, 

The  California  Constitution  imposes  a  lia- 
bility quite  similar  to  ours,  and  section  322 
was  passed  as  a  means  of  enforcing  that 
liabili^.  No  one,  so  fiir  as  we  know,  has  ever 
questioned  the  right  of  the  California  Legis- 
lature to  pass  that  sectlui.  In  view,  there- 
fore, that  our  Constitution  is  irtlent  respect- 
ing the  enforcement  of  the  liability,  we  can 
see  no  l^al  objection  whatever  to  the  right 
of  the  Legislature  to  pass  an  act  for  the 
speedy  and  economical  oiforcement  of  the 
liability  for  the  benefit  of  all  the  hank's  cred- 
itors. 

It  is,  however,  asserted  that  the  funds  de- 
rived from  the  stockholders'  additional  lla- 
hility  are  no  part  of  the  assets  of  the  bank 
and  hence  the  general  recelTer  of  the  bank 
is  not  authoriied  to  receive  or  to  administer 
them.  It  is  dieerfuUy  ctmceded  that  the 
stockholders'  additional  liaMHty  is  not  an 
asset  of  the  defunct  bank  in  the  sense  that 
that  term  is  gmerally  used  and  applied.  The 
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llabllitr  la,  however,  Imposed  ai  an  addltlim- 
al  aecDTlty  for  the  payment  of  the  bank's 
debtB  and  Uabllitles.  The  funds  derived 
from  the  atocUioldraa'  additional  liability 
must,  therefore,  be  applied  to  Uie  payment 
of  the  bank's  debts.  That,  however,  may 
also  be  said  wlOi  regard  to  the  general  as- 
sets of  the  bank.  A  perusal  of  that  portion 
of  section  84  of  chapter  25  which  we  have 
Quoted  makes  it  quite  clear  to  our  minds 
that  tibe  recover  Is  not  empowered  to  pro- 
ceed to  enforce  the  stockhtdders*  additional 
ItablUty  merely  by  virtue  of  his  office  as  re- 
ceiver, but  that  he  is  specially  authorised  to 
do  that  If  it  Is  necessary  to  do  so  to  pay  the 
bank's  debts  and  liabilities.  If  the  general 
assets  of  the  bank  are  sufficient  to  pay  those 
debts,  no  authority  Is  ccmferred  on  any  one 
t9  enforce  the  additional  liability,  and  none 
Is  necessary.  It  manifestly  was  the  inten- 
tlcm  of  the  Le^slature  that  tiie  penHm  who 
Is  appointed  the  general  receiver  of  the 
bank,  in  case  the  general  assets  are  insuffi- 
cient to  pay  Its  debts,  Is  by  virtue  of  the  act 
q>eclally  authorized  to  proceed  to  enforce 
the  stockholders'  additional  liability  for  the 
purpose  of  paying  the  debts  of  the  bank.  He 
thus  becomes  the  special  agent  or  trustee  for 
that  purpose  precisely  as  oy  virrae  of  his 
receivership  he  becomes  the  arm  <^  the  court 
to  collect  and  to  administer  the  bank's  gen- 
eral assets  under  Its  orders  and  dIrecUon, 
the  only  dltference  In  that  regard  being  that, 
while  the  receiver  may  by  the  court  be  per- 
mitted to  use  the  general  assets  of  the  bank 
to  pay  the  expenses  of  administering  the 
affairs  of  the  bank  generally  and  to  defray 
the  costs  of  litigation'  incident  to  eacii  ad* 
raioistratlon,  the  funds  derived  from  the  ad- 
ditional liability,  as  expressed  In  the  con- 
stitution, must  be  applied  In  payment  of  the 
bank's  "debts  and  liabilities."  This  fund 
may  therefore  not  be  squandered  in  litiga- 
tion, end  cannot  be  used  for  the  purpose  of 
defraying  the  general  expenses  of  adminis- 
tering the  affairs  of  the  defunct  bank,  but 
may  be  used  to  defray  such  costs  and  ex- 
penses only  as  are  necessarily  incurred  In  the 
enforcement  of  the  stockholders'  additional 
liability.  In  collecting  from  the  stockholder 
bU  proportion  of  what  may  be  necessary  to 
pa}(  the  bank's  debts,  not  exceeding  the 
amount  fixed  In  the  Constltutim,  the  rights 
of  the  stockholder  are  certainly  not  only  not 
Invaded,  but  are  strictly  upheld.  Again,  In 
requiring  the  stockholders  to  pay  the  full 
amount  of  their  liability  as  fixed  by  the  Con- 
stitution and  to  pay  the  same  to  the  special 
agent  or  trustee  aforesaid  to  the  full  extent 
contemplated  by  the  Constitution  and  for 
the  benefit  of  the  creditors  In  no  way  In- 
vades or  affects  their  rights. 

The  contention  made  by  counsel  that  the 
right  of  enforcement  of  the  stockbolclers'  i 
additional  liability  is  exclusively  vested  in , 
the  bank's  creditors  would  necessarily  lead  i 
to  this:  Tliat  each  creditor  may  exercise  his  | 


choice  regardlnv  the  itoddiolder  he  wlU  me. 
The  creditor  conld  thus  compromise  wifli  a 
particular  stockholder,  or  particular  stock- 
h<^ers,  for  a  consideration  mtlrely  outside 
of  the  constitutionaL  liability,  and  thus  one 
favored  stockholder  ml^t  be  required  to 
pay  only  a  small  percentage  of  his  total  lia- 
bility to  pay  the  bank's  debts  while  other 
Btockhtddws  might  b«  required  to  pay  100 
per  cent  of  th^r  liability.  Counsel,  how- 
ever, suggest  that  every  creditor  has  the 
legal  right  to  either  sue  or  not  sue  as  he 
may  see  fit;  that  he  has  the  legal  right  to 
dalm  all  or  only  a  part  of  the  debt  owing  to 
him  by  the  bank,  and  that  he  may  dispose  of 
his  claim  as  he  may  Chooee.  No  one  di^ites 
these  propositlOQB,  and  no  one  can  successful- 
ly ccmtend  that  the  rlj^ts  referred  to  are  in- 
vaded by  the  enforcement  of  the  liability  as 
herein  suggested.  No  doubt  any  creditor  of 
the  bank  may  domand  all  or  only  a  part  of 
his  claim.  Onils,  however,  is  precisely  what 
he  nuy  do  under  the  law  as  it  now  stands 
and  as  we  have  herein  construed  it  Will  it 
be  cont»ded  that  any  creditor  may  sue  any 
stoclEh(ddw  without  first  establishing  what- 
ever claim  such  creditor  may  have  or  prefer 
as  constituting  a  valid  Indebtedness  against 
the  bank?  If  ttiat  be  once  conceded,  does  it 
not  Inevitably  follow  that  the  bonk  Is  de- 
prived of  its  right  to  Interpose  any  legal 
defense  It  may  have  against  the  claim  pre- 
ferred by  the  creditor,  and  that  the  stock- 
holder, who  knows  nothing  concerning  the 
transactions  between  the  bank  and  the  claim- 
ant, must  at  his  peril  defend  for  the  bank? 
Surely  no  such  Incongruity  could  have  been 
contemplated  by  the  framers  of  the  institu- 
tion. 

We  think  It  Is  manifest  that  iinder  our 
Constitution  the  bank's  creditors  must  es- 
tablish their  claims  against  the  bank  in  the 
proceeding  pointed  out  by  the  law,  and  that 
the  bank  must  be  given  an  opportunity  to 
Interpose  any  defense  It  may  hav^  and  that 
it  is  only  afte^  the  bank's  debts  have  thus 
be»  established  that  the  stodcholdera'  ad- 
ditional liability  may  be  enforced.  If  each 
creditor  may  sue  at  any  time  in  any  court 
any  stockholder  he  may  elect  of  whom  the 
court  may  obtain  Jnrlsdictlou  the  ultimate 
result  must  be  anything  but  logical,  economi- 
cal, or  speedy.  We  think  the  state  has  an  in- 
terest in  these  matters,  and  that  by  virtue  of 
that  interest,  when  not  limited  by  the  Con- 
stitution, It  may  provide  a  special  remedy  to 
enforce  the  stockholders'  additional  liability 
If  that  be  found  necessary  to  pay  the  bank's 
debts. 

We  are  also  of  the  opinion  that  the  rem- 
edy provided  In  section  34  of  chapter  25, 
supra,  is  adequate,  economical,  and  ^eedy, 
and  In  no  way  contravenes  anything  that  is 
I  sold  or  implied  In  our  Constitution.   In  case 
,  no  remedy  is  provided  by  the  Constitution 
I  and  that  Instrument  merely  creates  a  general 
lliabilltyf  the  great  wdght  of  authurl^  la 
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to  tlie  effect  tbat  the  Le^atnre  may  not 
only  provide  a  remectf,  but  may  change  the 
remedy  from  time  to  time.  Such  is  the  effect 
of  the  concliudon  of  the  Supreme  Court  of 
the  tTnlted  States.  la  the  case  of  Bemhelm- 
er  V.  CouTerse,  206  U.  S.  616,  27  Sup.  Ct.  756, 
SI  Ed.  1163,  Mr.  Justice  Day,  Id  speaking 
for  the  court)  In  the  coarse  (HE  the  oi^lon, 
says: 

"It  may  he  regarded  as  settled  that  upon  ac- 
quiring Bto^  the  atockboldec  incurred  an  obU* 
gatioB  arising  from  the  constitutional  provision, 
coutractDal  in  its  nature,  and,  as  such,  capable 
of  being  enforced  In  the  courts,  not  only  of  tbat 
state,  but  of  another  state  and  of  the  United 
States,  Whitman,  etc.,  v.  Bank,  176  U.  S.  659 
[20  Sup.  Gt  477,  44  L.  Ed.  587],  although  tbe 
obligation  Is  not  entirely  contractual  and  springs 
wiraarUy  fnrin  tbe  law  creating  the  fAdigation. 
Ohiistopher  t.  Norvell,  201  U.  8.  216  [26  Sup. 
Ct.  602,  60  L.  Ed.  732,  5  Ann.  Cas.  740]. 

"Is  there  anything  in  the  obllgRtion  of  this 
contract  which  is  impaired  by  subsequent  legis- 
lation as  to  tbe  remedy  enacting  new  means  of 
making  the  Uability  more  effectual?  The  ob- 
ligation of  this  contract  binds  the  stockholder 
to  pay  to  the  creditors  of  tbe  corporation  an 
amount  suflklent  to  pay  the  debts  of  the  cor- 
pbration  which  its  assets  will  not  pay,  up  to 
an  amount  equal  to  the  sto<^  held  by  each 
shareholder.  Tbat  is  his  contract,  and  the  duty 
which  the  statute  imposes,  and  that  is  bis  ob- 
Ugatioii.  Any  statute  which  took  away  the  ben- 
efit of  such  contract  or  obligation  would  be  void 
as  to  the  creditor,  and  any  attempt  to  increase 
the  obligation  beyond  that  incurred  by  the 
stockholder  would  fall  within  tbe  prohibition  of 
th.e  Constitution.  But  there  was  nothing  in 
the  laws  of  Minnesota  undertaking  to  make  ef- 
fectual the  constitutional  provision  to  which 
-  we  have  referred,  -preventing  the  Legislature 
from  giving  additional  remedies  to  make  the 
obligation  of  tbe  stockholder  efEectua),  so  long, 
as  his  original  undertaking  was  not  enlarged. 
There  is  a  broad  distinction  between  laws  im- 
pairing tbe  obligation  of  contracts  and  those 
which  simply  undertake  to  give  a  more  efficient 
remedy  to  enforce  a  contract  already  made. 

'fThis  principle  was  stated  by  Mr.  Chief  Jus- 
tice Marshall  In  Sturges  v.  Crowninshield,  4 
meat.  122  [4  L.  Dd.  629],  as  follows: 

"  *The  distinction  between  the  obligation  of  a 
contract  and  a  remedy  given  by  the  Legislature 
to  enforce  that  obligation  exists  In  tbe  nature 
of  things,  and,  without  impaiting  the  obliga- 
tion of  the  contract,  the  remedy  may  certainly 
be  modified  as  the  wisdom  of  the  nation  may 
direct.' " 

There  are  nnmeroiui  oflier  cases,  emanat- 
ing from  both  state  and  federal  courts,  an- 
nouncing the  same  doctrine,  many  of  whldi 
are  dted  in  snpport  of  some  of  the  several 
propositions  we  have  hereinbefore  stated. 

[II]  It  Is,  however,  fnrUier  contended 
that  sectl<»i  34  of  chapter  2S  meniy  author^ 
tees  the  receiver .  to  collect  the  bank's  g«i- 
eral  assets.  It  the  contention  woie  not  urged 
by  couns^  of  whose  ability  we  entwtaln  the 
highest  regard,  we  should  bazdly  deem  it  of 
sufficient  Importance  to  merit  special  ref- 
erence thereto.  A  mere  cursory  reading  of 


section  84,  supra,  dearly  shoves  tbat  tHe  Leg- 
islature intended  to  and  did  refer  to  both  the 
general  assets  and  to  tbe  stockholdenT  ad* 
dlUonal  liability  Imposed  by  the  Oonsttto- 
tlon,  and  tbat  the  authority  to  enforce  the 
latter  waa  conferred  oily  In  case  it  waa 
necessary  to  pay  all  of  the  bank's  debts. 
If  the  general  assets  are  snffldrat  tor  tbat 
purpose,  no  authority  is  vested  in  any  <me 
to  enforce  tbe  additional  liability.  The  see> 
tton,  therefbr^  cannot  be  Cfxistmed  as  coun- 
sel contend.  Wblle  It  Is  true  that  coonsel's 
■contention  prevailed  In  the  case  of  Williams 
V.  Carver,  ITI  Cal.  668,  1S4  Pac.  472,  It  is 
equally  true  tbat  sncb  a  construction  was 
forced  upon  tbe  Supreme  Court  ot  California 
In  view  of  an  existing  statute.  Tbat  court, 
therefore,  was  comp^ed  to  awly  the  fa- 
miliar doctrine  that  where  conflicting  pro- 
virions  exlat  tbe  etEect  of  tbe  lao^age  must 
at  times  be  restricted  or  enlarged  in  order 
to  harmonise  and  give  ^tect  to  all  of  tbe 
conflicting  provisions  If  suA  a  course  la 
permlsrible.  Tbat  Is  iHredaely  what  tbe  Su- 
preme Court  of  California  did  In  de<dding 
the  case  of  Williams  t.  Carver,  supra.  Such 
a  dilemma  is  not  presoated  to  us  hen.  We 
are  required,  however,  to  give  force  and  ef- 
fect to  all  that  is  said  in  section  84  ot  chap* 
ter  25,  and  if  we  do  tbat  no  otber  cuistmc- 
tion  is  pomlsslble  fiian  the  me  we  bave 
given  It. 

[11,12]  It  la  also  omtended  tbat  section 
84  of  chapter  26  Is  Invalid  for  the  reason  - 
tbat  ^e  subject-matter  ttarareof  is  not  ex- 
pressed in  the  title  of  tbe  act,  and  tbat  it  Is 
not  clearly  expressed  therein  as  provided 
1^  our  Oonstitutloii.  □Ala  court  is  now  ir- 
revocably committed  to  the  doctrine  that  a 
l^alatlve  act  may  not  be  stridcen  down 
upon  tbe  alleged  ground  Oat  It  is  unconstitu- 
tional, unless  it  is  clearly  and  palpably  so. 
Marlcmeaux  v.  Gatler,  32  Utah,  478,  91  Fa& 
865,  where  the  cases  are  collated  and  re- 
viewed. To  the  same  effect  are  Bdler  t.  Bd- 
wards,  84  Utah,  13,  QtS  Pac.  867;  State  t. 
Gandland,  80  Utah,  406, 104  Pac.  265. 24  U  R. 
A.  (N.  S.)  1260, 140  Am.  St.  Bep.  834,  and  Salt 
Lake  City  v.  WUson,  46  Utah,  60,  143  Pac 
1104.  It  would  lai^ely  be  a  work  of  super- 
erogation  to  enter  again  upon  a  discusd<m 
of  the  qnestifm  Just  stated  and  decided  In 
tbose  cases.  It  is  true  that  tbe  8tq>reme 
Court  of  OaUfomia,  in  vniUams  t.  Carver, 
supra,  htid  that  the  dtle  to  the  California 
bankii^  act  was  Insufficient,  but  tbe  holding 
in  tbat  case  was  based  upon  a  title  which 
was  very  much  restricted.  The  title  tiiere 
In  question  reads:  "An  Act  to  Define  and 
Begulate  the  Business  of  Banking."  Session 
l4WB,  Cal.  19Q»,  p.  ST.  The  court  ^emiingly 
gave  little  or  no  force  to  tbe  word  "regulate." 
Be  that  as  it  may,  bowevor,  tbe  title  to  chap- 
ter 26  is  much  nam  compreboislve  than  was 
tbe  title  to  tbe  Callfomla  act  Instead  of 
oomprlslng  only  10  words,  aa  was  tbe  case 
in  the  CalifOTula  act,  tbe  title  to  chapter  26 
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contalDB  more  than  150  words.  While  the[ 
number  of  words  Is  not  necrasarlly  controll- 
ing, yet  the  words  must  all  be  given  their 
ordinary  meaning,  and  If  that  be  done  the 
title  to  chapter  25  Is  sufficient  to  indicate 
the  subject-matter  of  the  whole  act 

[13]  Nor  does  section  34  constitute  a  sep- 
arate and  distinct  subject  within  the  consU- 
tutlonal  provision.  It  Is  also  well  settled,  as 
pointed  out  In  Marloneaux  t.  Cutler,  supra, 
that  a  title  may  be  so  restricted  as  to  prevent 
matters  which  under  a  more  comprehensive 
title  might  well  be  Included  In  the  act  from, 
being  Included  therein  because  of  the  re- 
stricted character  of  the  title. 

In  any  event,  however,  the  tlUe  to  chapter 
25  Is  not  BO  clearly  defective  as  to  authorlae 
us  to  declare  the  act  Invalid  for  the  reason 
stated. 

[141  It  is  also  vigorously  urged  that  the 
complaint  is  Insufficient  because  It  contains 
no  allegatlcm  that  It  Is  necessary  to  enforce 
the  stockbolders'  additional  UablUty.  The 
all^ation  of  the  complaint  In  that  regard  la 
that  the  bank  is  "hopelessly  Insolvent,  and 
Its  assets  wei'e  and  are  Insufficient  to  pay  its 
debts  and  llabtlitiee,  and  in  order  to  pay 
the  same  It  Is  necessary  to  collect  the  full 
and  entire  amount  of  the  statutory  stock- 
holders' llablUty,"  etc    That  allegation  Is 
suivlemented  by  a  statement  that  the  district 
court,  in  a  certain  proceeding  and  upon  due 
notice  and  evldwice,  had  found  and  had 
.  entered  an  order  or  judgment  that  it  was 
necessary  to  collect  the  full  amount  of  the 
stockholders'  additional  liability  In  order  to 
pay  the  debts  of  the  bank.    These  all^a- 
tlons.  It  seems  to  us,  are  quite  sufficient  to 
meet  counsel's  objections.  They„however,  In- 
sist that  the  order  or  judgment  Is  without 
force  or  effect  because  the  court  was  not 
Buthorlzed  to  make  such  an  order  or  to  enter 
such  a  judgment    That  contention,  to  say 
the  least.  Is  somewhat  remarkable.   How  is 
the  question  whether  the  general  assets  of 
the  bank  are  suffldent  or  Insuffldait  to  pay 
Its  debts  to  be  determined  except  la  a  Ju- 
dicial proceeding?  How  can  any  one  know 
the  amount  of  the  bank's  debts  or  who  are 
Its  creditors  unless  those  questions  are  Ju- 
dWfllly  deterotoed?    In  every  case  where 
it  becomes  necessary  to  wind  up  a  bank's 
aftairs  upon  the  ground  of  Insolvency  the 
amount  of  its  liabilities,  as  well  as  the  ex- 
tent of  Its  aasets  and  who  are  Its  creditors, 
must  be  determined  by  a  court  having  juris- 
diction of  the  proceedings.    In  view  of  the 
allegations  In  the  complaint  that  the  district 
court,  upon  a  hearing  "regularly  noticed  and 
had  and  evidence  duly  presented,"  found  that 
the  full  amount  of  the  statutory  liability 
was  necessary  to  pay  the  bank's  debts,  we 
must  assume  that  that  Is  precisely  what  was 
done  In  this  case.   That  order  or  Judgment, 
as  we  shall  see,  Is  binding  upon  the  stock- 
boldera,  and  of  necessity  must  be  so  upon 
all  creditors  who  pr«Knted  their  claims. 


That  such  Is  the  law  tbeie  Is  lltOe  if  any 

room  for  doubt 

In  the  case  of  Howartb  v.  Lombard,  supra. 
In  referring  to  the  effect  to  be  givm  to  the 
order  or  judgment  in  whldk  the  necessity  of 
enforcing  the  stockholders'  additional  liabili- 
ty is  determined.  It  Is  said: 

"The  Bscertainment  Is  like  a  common  case 
of  a  judgment  against  a  corporation  whic^  is 
binding  on  stockholders.  The  members  of  such 
corporations,  as  well  as  the  corporations  them- 
selves, are  within  the  jnrisdictian  of  the  local 
court  so  tar  as  is  necessary  for  the  determina- 
tion of  the  rights  and  liablUtles  oi  the  corpora- 
tion and  Its  membexs  among  themselves.  In 
reference  to  Uils  kind  of  liab^ty  such  deciaioDS 
and  orders  are  binding  on  stockhoLders  who ' 
are  not  before  the  court  otherwiae  than  hj  vir- 
tue of  their  membership  in  the  corporation. 
Elderkin  v.  Peterson,  8  Wash.  67-1  ^8  Pac. 
1089];  Hawkins  v.  Glenn,  181  U.  S.  319  [9 
Sup.  Ot.  739,  83  L.  Ed.  184] ;  Great  Western 
Telegraph  Co.  v.  Purdy,  162  U.  S.  829.  386 
[16  Sup.  Ct  810.  40  U  Bd.  980] ;  Olenn  t.  Lig- 
gett, 185  T7.  S.  583  [10  Sup.  Ct  897.  84 
Ed.  262] ;  Sanger  v.  Upton,  91  U.  S.  56.  58 
[23  L.  Ed.  220] ;  Marson  v.  Deither,  49  Minn. 
423  [52  N.  W.  38] ;  Lewis  t.  Glenn,  84  Va.  947, 
979  [6  S.  E.  866] ;  Hamilton  v.  Glenn,  85  Va. 
901  [9  S.  B.  129];  Olenn  v.  Williams,  60  Md. 
93.116." 

In  Sanger  t.  Upttm.  supra,  the  Supreme 
Court  ot  the  United  States,  In  referring  to 
the  question,  held  that  In  cont^plation  of 
law  every  stockholder  Is  "before  the  court  In 
all  proceedings  touching  the  corporation," 
and  thus  he  must  be  deemed  to  have  been  be- 
fore the  court  in  the  proceedings  wherein  the 
liability  of  the  bank  Is  ascertained  and  fixed 
and  In  which  the  indebtedness  of  the  bank  Is 
determined.  Any  other  contusion  would 
necessarily  lead  to  Interminable  litigation. 
If,  however,  the  stockholders  are  "before  the 
court"  in  suc4i  a  proceeding  and  are  bonnd 
thereby,  It  would  seedi  that  they  should  like- 
wise have  the  right  to  directly  attack  the 
order  or  judgment  for  fraud  or  collusion, 
etc.,  and  have  it  set  aside.  See  2  Bla(4c, 
Judgments,  {  583.  The  attack  must,  however, 
be  made  directly  and  at  the  proper  time 
and  In  the  proper  manner,  and  not  collaterally 
by  each  stockholder  when  he  Is  sued  to  re- 
cover the  additional  liability.  If  the  right 
to  assail  the  order  or  judgment  directly  for 
fraud,  etc.,  Is  given  to  the  stockholders  they 
are  deprived  of  no  legal  rights.  Moreover, 
such  an  attadi  would  be  regular,  orderly, 
and  expeditious,  while  to  permit  each  stock- 
bolder  to  assail  such  an  order  or  judgmrat 
Id  the  action  in  which  his  additional  liabil- 
ity Is  sought  to  be  enforced  might  lead  to 
most  Incongruous  results.  Of  course,  any 
stockholder  may  set  up  any  facts  whl<di  show 
he  Is  not  liable. 

In  this  connection  It  is  also  Important  to 
keep  in  mind  that  It  is  not  necessary  to  ex- 
haust and  apply  all  of  the  general  assets  of 
the  bank  before  mroceedlngs  to  the  enfOrce- 
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ment  of  the  sMholdatf'  addiUonal  UabtUty, 
iA  case  It  Is  made  to  appear  that  tiw  funds 
to  be  derived  from  that  liability  are  neces- 
■aiT  to  pay  tbe  bank's  Indebtedneas.  In  re- 
fbrrlns  to  tliat  subject  the  Suprone  Court  of 
MlssiBBlppl,  in  Pate  t.  Bank  of  Newton,  lie 
Miss.  666.  TT  South.  601.  which  U  a  recent 
case,  deeded  In  February,  1018,  hi  the  course 
of  the  <^nlon.  said: 

^bere  is  ao  reqairement  to  awaft  a  collec- 
tion and  appllcattou  of  tbe  debts  and  property 
of  the  bank  before  bringing  this  suit  against 
the  stockholders.  In  many  cases  it  would  re- 
quire a  considerable  period  of  time  to  collect 
tbe  debts  and  dispose  of  all  tbe  personal  and 
real  estate  belonging  to  a  bank,  even  though 
(t  might  be  perfectly  manifest  that  when  this 
is  done  there  would  still  be  a  large  defidt  dae 
to  the  depositors.  If  the  l}ank  or  its  liquidators 
were  required  to  await  until  the  debts  bad  been 
collected  and  tbe  assets  converted  into  casli, 
many  of  the  stockholders  might  escape  liabil- 
ity by  becoming  InsolTent  or  moving  out  oC 
the  Jurisdiotion  of  the  court.  When  the  stock- 
holders pay  this  liability  into  the  bank  and  it 
is  applied  to  tbe  satisfaction  of  the  depositors' 
claims,  and  after  the  debts  of  tbe  bank  are  paid, 
if  there  were  any  funds  left  the  stockholder 
woald  naturally  secure  this  remainder  as  a 
stockholder  of  the  bank ;  and,  of  conne,  a  stock- 
holder who  had  paid  tbe  IlabUi^  would  first 
be  repaid  before  any  stockholder  who  bad  not 
paid  such  liability  would  be  entitled  to  any 
dividend  from  tbe  proceeds  of  tbe  bank.  We 
th&efore  think  that  tbf  suit  can  be  maintained 
whenever  it  is  reasonably  apparent  that  tbe  as- 
sets of  tbe  bank  will  not  pay  tbe  depositors." 

[lirll]  OUier  courts  have  expressed  the 
same  thought  in  diflferait  laniniaK&  A  mo- 
ment's reflection  should  convince  that  the 
reasons  are  practical,  sound,  and  salutary. 
Why,  In  case  a  bank  Is  hopelessly  Insolvent 
and  cannot  pay  its  debts,  should  Its  creditors 
be  obliged  to  watt  the  slow  process  of  con- 
verting all  of  the  general  Rsaet?  of  the  bank 
Into  cash  before  calling  upon  the  stockhold- 
ers* additional  liability  to  pay  the  debts 
which  they  are  obligated  to  pay?  If  such  a 
course  be  pursued  it  must  often  result  In 
sacrlfldng  valuable  assets  by  too  hastily  con- 
verting thnn  into  cash.  It  ts  for  the  best 
interests  of  all  stockholders  that  the  aaspts 
of  the  bank  be  converted  into  cash  at  the 
best  price  obtainable  therefor,  and  as  nearly 
for  th^r  actual  value  as  the  conditions  and 
circumstances  wUl  permit  It  Is  not  possi- 
ble to  do  that  if  all  of  tbe  assets  are  con- 
verted Into  money  within  a  short  or  limited 
time.  Again,  any  amount  of  money  that  Is 
left  after  the  debts  are  paid  must  by  the  re- 
ceiver be  distributed  among  the  stockholders. 
Those  who  have  paid  their  additional  liabil- 
ity must,  as  a  matter  of  course,  be  preferred 
to  tbose  who  have  not  paid  up  or  only  partly 
paid.  In  case,  therefore,  where  it  is  mani- 
fest that  a  bank  is  Insolvent  it  is  to  the  beat 
interests  of  all  coufemed  that  its  debts  be 
paid  at  as  early  a  date  as  possible,  and  that 
the  assets  of  the  bank  be  not  unnecessarily 


and  nnreaMnalHy  aacrlfleeil  by  a  forced  eon- 
TersloD  Into  cash  at  any  jxiee.  The  courts 
should  exercise  their  full  power  in  safeguard- 
ing, preeervlng,  and  protecting  the  ri^ts  .of 
all  the  Interested  parties,  stockholders  aa 
wdl  as  creditors,  and  require  tlie  receiver 
to  proceed  with  reasonable  ezpedltloB,  but 
with  fairness  and  justice  to  all.  If  8U<!h  be 
done  the  method  or  nature  of  the  proceedbigs 
to  collect  the  stocikholderif  additional  UabU- 
Ity  becoues  of  secondary  importance.  It 
therefore  nema  to  ns  quite  needless  to  wute 
time  or  ene^  respecting  what  the  duracter 
or  nature  of  the  proceedings  should  he  so 
long  as  the  rights  and  Interests  of  both  the 
Creditors  and  stockholders  are  preserved  and 
protected.  Moreover,  this  court  has  repeated- 
ly held  that  under  our  Constitution  all  forms 
of  action  are  abolished.  That  instrument 
explicitly  directs,  "There  shall  be  but  one 
form  of  <dTil  action  and  hiw  and  equity  may 
be  administered  In  the  same  actian."  Why, 
then,  longer  quilAle  about  what  the  form  or 
nature  of  an  action  shall  be?  Under  the  fore- 
Koing  ctmstltutio&al  i»rovl8lon  the  only  ^qoes* 
tlon  that  should  arise  la  any  case  Is  what 
relief,  and  the  extent  Hmeof,  the  cmnplaln- 
Ing  party  may  be  entitled  to  under  the  law 
when  applied  to  the  conceded  or  established 
fUcts  In  the  case.  True,  there  are  still  equi- 
table as  contradlstlngubEhed  from  legal 
rights  and  remedies.  Ndther  the  rights  nor 
the  relief  to  whldi  the  litl^nts  may 
be  entitled,  however,  d^md  upon  Uie 
form  or  nature  of  the  action,  but  are  entirely 
dependent  upon  the  nature  or  character  of 
the  focta  and  the  law  applloMde  thereto.  In 
this  case,  therefore,  we  see  no  reason  what- 
ever why,  ss  a  matter  of  economy  and  con- 
venience if  for  no  other  reason,  the  receiver 
may  not  sue  as  many  of  Oie  stockholders  In 
one  and  the  same  action  as  may  be  most 
convenient  for  all  ocmoerned.  Nor  do  we  see 
why  he  should  not  sue  all  the  stodcholders  In 
one  action  if  he  can  obtain  legal  service  upon 
them  or  If  they  voluntarily  appear.  Nor  do 
we  see  why  a  stockholder,  in  case  he  Is  sued 
separately,  may  not  ask  that  his  case  be 
heard  In  connection  with  other  cases  In  case 
such  a  course  would  not  prejudice  tbe  rights 
of  others.  We  can  well  understand  that,  in 
view  that  there  may  be  stockholders  who 
have  defenses  that  are  not  common  to  all 
stockholders,  such  stockholders  may  desire 
to  try  their  cases  s^rately.  That,  it  seems 
to  us,  however.  Is  no  reason  why  all  the 
stockholders  within  the  Jurisdiction  of  the 
court  may  not  be  sued  in  one  action.  If  It 
should  ai^ar  that  they  might,  or  some  of 
them  might,  be  prejudiced  by  a  Joint  trial, 
tbe  court  should  grant  them  s^aratc  trials 
or  hearings.  All  that  may  be  done  In  con- 
formity with  our  procedure  and  without  sac- 
rifldng  tbe  rights  or  interests  of  any  one. 
Nor  should  such  a  course  prevent  any  stock- 
holder from  appealing  to  this  court  separate- 
ly. We- are  of  the  oidniim,  therefore,  that  the 
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defendanfB  contention  that  hev  bs  a  matter 
of  right,  may  danand  to  be  nied  jointly  with 
all  other  Btockholders,  or  that  any  atodcludd- 
may,  as  a  matter  of  right  demand  to  be 
•ned  separatdy,  or  that  he  may  wly  be  sued 
by  a  creditor  or  by  several  creditors  la  not 
well  fonnded.  Each  stockholder  may,  how- 
ever, have  bis  rltfiits  protected  as  herdnbe- 
ftire  stated. 

We  remark  that  we  perhaps  have  dwdt 
upon  certain  phases  of  the  case  longer  than 
seons  necessary.  In  view,  however,  that 
there  are  a  large  number  of  other  actions 
pending  In  different  courte  and  before  differ- 
ent judges,  we  have  deemed  It  best  to  state 
onr  reasons  folly  and  In  detail,  to  avoid.  If 
possible,  farther  delays  and  nimecessary  liti- 
gation. 

The  Judgment  of  tbe  district  court  of  Juab 
county  is  therefore  reversed,  and  the  cause 
is  remanded  to  that  court,  ^th  directions 
to  overrule  both  the  general  and  special  de> 
murrers,  to  permit  the  defendant  to  answer 
the  complaint,  and  to  set  up  such  legal  de- 
fenses as  be  may  have,  and  to  proceed  with 
the  case  in  accordance  with  the  views  herein 
expremed.  Defendant  to  pay  costs  of  this 
appeal. 

WEBER,  J.,  being  disqualified,  did  not  par- 
ticipate berein. 

COKFMAN,  G.  J.,  and  GIDEON  and 
TIIUHMAN,  JJ.,  concur. 


ROE  V.  SCHWEITZER.  No.  3285.) 
(Supreme  Conrt  of  Ctah.    Oct.  18,  1819.) 

1.  Tiui.  ^945(1)— Oma  of  pboov  stands 

IN  BAMS  position  AS  PLEADING. 
An  offer  of  proof  stande  in  the  same  posi- 
tion as  a  pleading,  and  if  it  is  in  any  sense  con- 
tradictory It  will  be  coDStraed  when  preaeoted 
against  him  who  relies  npon  It. 

2.  Evidence  «s»469<2)— Extbihsio  pkoot  ih- 
admisbible  to  dibchakoe  agent  fboh  peb- 
bohal  liabiutt. 

In  an  action  to  recover  from  an  agent  of  a 
corporation  $200  paid  to  him  for  st(x:k,  for 
which  he  rec('i|)tod  iiidividunlly  and  without  des- 
ignation as  such  Hgvnt,  extrinf^ic  proof  that  he 
acted  iu  a  rppresentative  capacity  was  not  ad- 
miSHible  to  discharge  him  from  liability. 

Appeal  from  Third  District  Court,  Salt 
Lake  County ;  J.  Louis  Brown,  Judge. 

Action  by  J.  E.  Roe  against  Tbe&  Schweit- 
zer. From  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

King,  Straup,  Nlbloy  &  Leatherwood,  of 
Salt  Lake  City,  for  appellant 

Olson  &  Lewis,  of  Salt  Lake  City,  for  re- 
apondent 

STEPHENS.  District  Judge.  In  this  case 
the  respondent  brought  an  action  against  the 


appellant  in  tbe  District  Conrt  of  the  Third 
Judicial  District  for  Salt  Lake  County.  Utah, 
to  recover  V200  alleged  to  have  been  paid 
to  the  appellant  for  200  shares  ot  tbe  caid- 
tal  stock  of  the  Fine  Quid  nacer  Hlidng 
CtHDpany.  Tite  assertlra  <rf  the  reqxmdent 
was  that  tbe  appellant  had  &Iled  to  deliver 
tbe  stock  upon  demand  after  full  payment 
of  the  $200.  At  the  trial  of  the  cause  the 
respondent  introduced  In  evidence  the  fol- 
lowing Instrument: 

"Plainttrs  Exhibit  1. 

"December  16th,  1018. 

"Sold  to  J.  El  Roe  two  hundred  shares  Fine 
Qold  Placer  Mining  Company's  capital  stock 
at  one  (fl.OO)  dollar  per  share,  to  be  paid  at 
tbe  rate  of  $60.00  per  month. 

"Thea  Schweitser. 

"Dec.  15/13.  Reed,  this  date  fifty  doUara 
{$S0.00).  Thea  Sehweltser. 

"Jan.  16A4^  Becd.  this  date  forty  dtdlaza 
($40.00).  Thea  Schweitser. 

"Feb.  19/14.  Becd.  this  date  sixty  doUara 
($60.00).  Thea  Schweitzer. 

"July  18/14.  Reed,  this  date  twenty-five 
($26.00)  dollars.  Thea  Scbwoitser. 

"Aug.  17/14.  Becd.  this  date  twenty-five 
($26.00)  dollars.  Thea  Schweitzer.'* 

Thereafter  the  respimdmit  proved  payment 
of  the  $200,  and  zested.  The  appellant  then 
<9ened  bis  cas^  testified  that  when  Exhibit 
1  was  made  oat  by  tbe  partiea  they  bad 
"considwaUe  ccmversatlMi."  and  was  tben 
asked  the  following  question: 

"Now,  state  whether  or  not  anything  was 
said  to  you  at  that  time  by  Mr.  Roe  relative 
to  where  or  how  be  wanted  this  stock  delivered, 
answer  that  'Yea'  or  'No.* " 

To  this  question  the  respondent  interposed 
the  objectl<m  that  It  was  irrelevant  and  im- 
material, unless  it  sought  to  vary  the  terms 
of  the  written  Exhibit  1,  and  that,  If  it  did 
tend  so  to  vary  tbe  terms  of  ExhlUt  1^  It 
was  incompetwt  The  court;  treating  the 
questlcm  as  one  calling  for  tbe  utterance  it- 
self, as  distinguished  from  the  fact  of  utter- 
ance, Bustalned  the  objection.  Hiereafter 
the  anKllant,  according  to  the  practice  of 
making  a  record  tor  appeal  by  offering,  after 
an  adverse  ruling,  the  proof  claimed  to  be 
excluded  by  the  ruling,  made  the  following 
offers  of  proof:  (Because  of  their  importance 
to  the  p<dut  in  this  appeal  they  are  quoted 
from  appelluut'B  abstract  in  exteuso.  The 
reference  In  the  first  offer  to  "the  hundred 
shares  of  stock"  relates  to  a  point  not  ma- 
terial upon  this  appeal.) 

"I  offer  to  prove  by  this  witness  that  at  the 
time  the  memorandum  Introduced  in  evidence 
in  this  case  was  made  and  ddivexed  te  the 
plaintiff,  that  the  plaintiff  had  prior  negotia- 
tions with  this  defendant  for  tbe  purchase  of 
stock  of  the  Fine  Ctold  Mining  Company,  and 
that  in  the  purchase  of  the  Btock— of  the  hun- 
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dred  shares  of  stock,  I  ondenrtood  It  la  admitted 
he  got  that— be  purchased  it  in  the  same  way 
and  took  a  receipt  from  the  defendant  and 
received  his  stock  from  the  Fine  Gold  Placer 
Mining  Company ;  that  at  the  time  and  od  the 
date  on  which  this  memorandum  of  agreement 
was  drawn  up  and  delivered,  to  wit,  the  15th 
day  of  December,  1915,  that  the  plaintiff  spe- 
cifically requested  and  demanded  of  the  defend- 
ant in  thia  case  tiiat  he  slmpljr  tarn  the  money 
OTW  to  the  otHnpany,  make  prorlaion  there  for 
the  delivery  of  the  stock  to  the  plaintiff  when 
it  should  be  paid  for,— and  we  further  offer 
to  prove  by  tMa  witness  that  in  compliance  with 
that  request  and  demand  upon  the  part  of  the 
plaintiff,  that  the  money  as  it  was  paid  in 
was  promptly  turned  over  to  the  treasurer^the 
treasurer  of  the  Fine  Gold  Placer  Mining  Com- 
pany, and  waa  deposited  in  the  bank  by 
that  company  and  that  the  records  of  the 
company  ^ow  Uiat  the  money  was  received. 
We  further  offer  to  prove  by  this  witness  t^at 
after  the  receipt  of  the  last  payment  the  IHne 
Gold  Placer  Mining  Company  stood  ready  and 
willing  at  all  times  to  deliver  to  the  plaintiff 
200  shares  of  stock;  that  all  that  was  done 
with  reference  to  depositing  the  money  as  it 
waa  paU  into  the  company  waa  simply  to  per- 
feet  title  to  the  atoek  on  the  part  of  the  defend- 
ant and  put  it  in  m  posititni  to  be  delivered  im- 
mediately to  the  plaintiff  upon  his  presentation 
of  the  receipt,  which  was  simply  for  the  pur- 
pose of  showing  that  in  paying,— and  to  show 
the  Fine  Gold  Placer  Mining  Company  that  the 
delivery  was  to  be  made  as  Indicated.  We 
further  offer  to  prove  by  this  witness  that  this 
arrangement  was  coosented  to  by  the  Fine  Gold 
Placer  Mining  Company,  and  that  thoy,  simply 
as  a  matter  of  accommodation,  and  at  his  re- 
quest were  ready  to  deliver  it  to  the  fclaintlff,- 
the  atXKik  after  It  was  paid  for.  We  further 
offer  to  prove  by  this  witness  that  soon  after  the 
payment  for  this  stock  that  the  Fine  Gold  Plac- 
er Mining  Company  recognised,  in  substance 
and  effect  that  the  plaintiff  was  the  oitaer 
and  holder  of  200  shares  in  addition  to  the 
100  shares  which  he  already  had  of  the  capital 
stock  ;  that  the  plaintiff  participated.   •   •   •  " 

"I  offer  to  prove  by  Dr.  C.  N.  Bay  of  this 
dty,  who,  at  the  time  of  the  transaction  In 
question,  was  a  resident  physician  ci  Bing- 
ham Canyon,  Utah,  that  be  was  the  secretary 
of  the  Fine  Gold  Placer  Mining  Company,  and 
that  Immediately  after  the  payment  of  the 
last  money  due  under  the  memorandum  of  agree- 
ment, that  he  stood  ready  and  willing  to  deliver 
to  the  plaintiff  200  shares  of  the  capital  stock 
of  the  Fine  Gold  Placer  Mining  Company  in 
controversy  in  this  action,  and  that  at  all 
times  the  stock  was  in  readiness  and  condition 
to  be  delivered  to  the  plaintiff  upon  his  pre- 
senting the  reoript  for  the  foil  payment" 

"I  now  offer  to  ahow  by  Mr.  A.  K.  Ouster, 
a  witnesa  now  present  in  court,  that  he  was  the 
pre^dent  of  the  Fine  Gold  Placer  Mining 
Company,  and  tbst  as  such  president  he 
stood  ready  and  willing  as  the  executive  officer, 
the  head  of  the  corporation  known  as  the 
Fine  Gold  Mining  Company,  to  deliver  to  Mr. 
Boe,  the  plaintiff  in  this  action,  the  200  shares 
of  capital  stock  referred  to  in  the  memorandum 
of  agreement  iu  this  action  at  any  time  after 
the  payment  for  the  same  by  the  plaintiff  upon 
the  presentation  of  the  receipt  of  Mr.  Sdiweit- 


xer  showing  that  the  mon^  had  been  paid; 
in  other  words,  that  the  company  for  and  on 
behalf  of  Mr.  Scbweitxer  through  Mr.  Custer 
as  its  preddent,  and  Dr.  C.  N.  Ray  as  its 
secretary,  held  and  stood  ready  and  willing  to 
deliver  to  him  the  stock  which  he  had  request- 
ed from  the  defendant." 

These  ofteia  being  rejected  by  the  court, 
the  appellant  rested,  and  the  court  then  di- 
rected a  verdict  in  favor  of  the  respondent. 
To  these  rulings,  and  to  the  direction  of  a 
verdict,  the  appellant  duly  excepted,  and  up- 
on such  rulings  and  direction  of  verdict,  as 
well  as  upon  the  denial  of  a  motion  for  a 
new  trial,  he  assigns  error.  It  is  the  con- 
tention of  the  appellant  that  by  the  rulings 
of  the  trial  court  be  was  denied  the  rlghi 
to  show  an  agreement,  extrinsic  to  Exhibit 
1,  relating  to  place  of  delivery  of  the  stock 
Sold,  and  that  he  had  that  right  under  the 
view  that  Exhibit  1  is  an  incomplete  writ- 
ing. 

If  the  offers  of  proof  made  by  the  appel- 
lant could  be  said  to  concern  an  extrinsic 
agreement  upra  a  place  of  delivery,  a  sub- 
ject upon  wbldi  Exhibit  1  Is  silent,  It  would 
be  proper  and  necessary  here  for  the  court 
to  state  the  law  relating  to  extrinsic  proof 
where  writings  are  asserted  to  be  Incom- 
plete, that  is,  .where  It  Is  contended  that 
their  "legal  act"  has  not  by  the  parties  be«i 
"reduced  lotd'  a  single  memM-lal,"  so  that 
"all  other  ntterances  of  the  partlea  on  that 
topic  are  legally  Immaterial  tbr  the  purpose 
of  determining  what  are  the  terms  of  their 
act"  (Wigmofe  on  Evidence,  toI.  4,  %  24^) 
But  the  olFers  of  proof  do  not  concern  place 
of  delivery.  Ilierefore  any  statement  of  the 
law  apon  the  point  juat  moitloned  would  be 
obiter,  here. 

[1]  Examination  of  the  offers  of  proof 
shows  th«n  to  concern  not  place  of  delivery, 
the  Bubject  upon  which  EiOiiblt  1  ts  Bllent, 
but  the  capadty  In  which  the  appellant  was 
acting  at  Uie  time  of  the  execution  of  Exhibit 
1.  Upon  this  subject  Exhibit  1  Is  not  silent 
On  the  contrary.  It  expressly  and  definitely, 
without  even  descrlpUo  personse,  shows  the 
appellant  to  have  signed  iu  a  personal,  net 
a  representative,  capacity.  In  substance 
and  effect  the  qffers  are  offers  to  prove  that 
the  appellant  was  acting,  at  the  time  of  the 
execution  of  Exhibit  1,  not  as  seller,  but  as 
agent  to  sell.  That  la,  the  probative  effect 
of  the  testimony  offered,  had  It  been  receiv- 
ed, would  have  been  that  of  showing  that, 
notwithstanding  the  fact  that  the  appellant 
signed  Exhibit  1  in  his  personal  capacity, 
he  was  nevertheless  in  reality  acting  In  a 
r^resentative  capacity,  so  that  the  real 
seller  was  the  Fine  Gold  Placer  Mining  Com- 
pany, and  the  appellant  only  an  agent  there- 
of. The  following  points  would  have  been 
established  If  the  proof  offered  had  been  re- 
ceived: That  the  money  paid  to  the  appel- 
lant was  not  to  be  retained  by  him,  but  was 
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to  be  turned  orer  to  tbe  Fine  Gold  Placer 
Mining  Gtnnpuijr;  that  tbe  mon^,  as  paid, 
was  In  fact  tamed  over  to  the  treaBurer  of 
the  Fine  Gold  Placer  Boning  Company,  and 
deposited  In  tbe  bank  by  that  company ;  that 
It  was  credited  to  the  respondmt  on  tbe 
books  of  the  company;  and  that  the  Fine 
Gold  Placer  Mining  Company  stood  ready, 
after  tbe  receipt  of  the  last  payment,  to  de- 
liver the  stod^  to  the  respondent  Nothing 
except  express  use  (tf  the  terms  'principal" 
fls  applied  to  the  Fine  Gold  Placer  Mining 
Company,  and  "agent"  as  ai^lled  to  the  ap- 
pellant, could  characterize  more  clearly 
tlmn  these  points  offers  to  fibow  It  to  have 
been  known  that  the  appellant  was  merely 
an  agent  to  sell,  not  a  seller  In  his  own 
right.  Tbe  Fine  Gold  Placer  Mining  Company 
was  to  get,  and,  according  to  tbe  proof  sought 
to  be  introduced,  did  get,  the  respondent's 
money.  The  respondent  was  to  get  tbe  stock 
directly  from  the  Fine  Gold  Placer  Mining 
Company.  If  tbe  appellant  was  seller  In  bis 
own  right,  why  hot  also  retainer  of  the  pur- 
chase money?  If  tbe  Fine  Gold  Placer  Min- 
ing Company  was  but  bailee  to  hold  for  de- 
livery, why  also  ultimate  retainer  of  the 
purchase  price?  There  is  one  phrase  In  the 
offers,  "  •  •  •  that  all  that  was  done  with 
reference  to  depositing  the  money  as  It  was 
paid  into  tbe  company  was  simply  to  perfect 
title  to  the  stock  on  the  part  of  the  defend- 
ant (appellant)  and  put  It  In  a  position  to  be 
delivered  Immediately  to  tbe  plaintiff  upon 
his  presentation  of  tbe  receipt,  which  was 
simply  for  tbe  purpose  of  showing  that  in 
paying, — and  to  show  the  Fine  Gold  Placer 
Mining  Company  that  tbe  delivery  was  to  be 
made  as  indicated,"  which  might  l»e  taken 
as  an  offer  of  proof  that  the  appellant  was 
himself  and  in  his  own  right  purchasing 
from  the  Fine  Gold  Placer  Mining  Company, 
and  then  reselling  the  same  stock  to  the  re- 
spondent, and  at  tbe  same  price  (itself  an  Im- 
probable construction  of  a  business  contract 
of  sale) ;  but  that  meaning  Is  upset  by  tbe 
offer  to  show  that  the  money  as  paid 
was  credited  to  the  respondent  If  the 
appellant  was  purchaser  in  tbe  first  in- 
stance, the  price  paid  would  surely  have 
been  credited  to  blm.  There  is  a  phrase  in 
the  offers,  "In  other  words,  that  the  com- 
pany, for  and  on  behalf  of  Mr.  Schweitzer 
•  •  *  held  and  stood  ready  and  willing 
to  deUvOT  to  him  (respondent)  tbe  stock 
which  be  bad  requested  from  the  def^dant," 
which,  were  It  not  for  the  plain  contrary 
meaning  of  the  balance  of  the  proof  offered, 
might  be  taken  to  indicate  an  agency  in  tbe 
Fine  Gold  Placer  Mining  Company,  or  that 
that  company  was  a  gratuitoas  bailee  to 
hold  the  stock  for  delivery.  And  the  pluase, 
"this  arrangement  was  consented  to  by  the 
Fine  Gold  Placer  Mining  Company  •  •  • 
and  they,  simply  as  a  matter  of  accommoda- 
tion, and  at  his  request,  were  ready  to  deliver 


it  to  tbe  plaintiff  (respondent)  •  •  •  ttie 
stock  after  It  was  paid  tar"  mlg^t  give  rise, 
taken  alone,  to  a  similar  Inferrace.  But  frofu 
tbe  standpf^t  of  exactitude  these  are  danger- 
ons  phrases.  "For  and  on  behalf  of*  Is  at 
least  a  mixed  question  of  law  and  fact  And 
what  was  the  Bcooe  of  the  "arrangement"  to 
wbldi  tbow  was  "conaoit"?  The  tenn  "ar- 
rangement" la  broad.  It  must  be  tekeo  to  in- 
dude  the  ultimate  payment  to  tiie  Fine  Gold 
Placer  Mining  Oonq)any  of  the  purdiase  price, 
a  point  whlcih  aetibmlT  weakens  the  idea  at 
proof  of  a  gratuitous  bailment  And  in  any 
event,  allowing  such  phraaea  fnll  face  value, 
they  do  not  overbalance  the  beavy  counter- 
weight of  tbe  rest  of  the  proof  offered  npoa 
tbe  same  subject  "An  offw  must  be  Jade- 
ed  exdustvely  by  Its  specific  contents  ro< 
garded  as  a  wholes"  Wigmore  on  Evidence, 
vol.  1,  I  17b.  And  note  ttiat  while  three 
witnesses  were  offered  here,  they  were  all 
offered  upon  the  same  subjct,  so  that  In 
legal  effect  there  la  but  one  offer.  An  offer 
of  proof  stands,  mweover.  In  the  same  posi- 
tion as  a  pleading.  If  It  Is  in  any  sense 
contradictory  It  will  be  construed,  when 
■presented,  against  him  who  relies  upon  It. 
There  seems  to  the  court,  finally,  nothing  In 
the  offers  which,  if  received,  would  have  sub- 
stantiated the  contention  of  tbe  ai^llant, 
as  argued  under  an  analogy,  that  tbe  situ- 
ation was  one  where  goods  sold  under  a 
memorandum  were  by  oral  agreement  to  be 
taken  by  the  seller  to  tbe  idace  of  business 
of  a  third  party  and  there  left  for  the  buyer. 
It  does  not  appear  from  these  offers  that  the 
stock  sold  was  In  the  possession  of  the  seller — 
ai^llant,  and  by  him  actually  taken  to  the 
place  at  business  of  the  Fine  Gold  Placer  Min- 
ing CMDpany.  On  the  contrary.  It  ftlrly  ap- 
pears from  the  offers  that  the  stock  always 
was  In  tbe  possession  of  the  Fine  Gold  Placer 
Mining  Company.  No  mention  Is  made  of 
specific  certificates  being  In  tbe  bands  of 
tbe  appellant  Indeed,  certificates,  as  such, 
are  not  mentioned  in  the  offers  at  all,  thongh 
the  word  Is  once  used  In  tbe  amended  an-  , 
swer  referred  to  below. 

If  there  w^  any  doubt  iq»on  tbe  face  of 
the  offers  thanselves  that  they  would  have 
had  the  iflect  of  proving,  not  an  extrinsic 
agreement  concerning  i^oe  of  delivery,  but 
that  the  appellant  was  only  an  agent,  not 
personally  interested  In  tbe  sale,  that  doubt 
would  be  completely  dissolved  by  paragraphs 
I,  n,  and  IV  at  appellant's  amended  an- 
swer, wherein  it  Is  alleged  as  fcrilows  (tbe 
Italics  are  the  writer's): 

"T.  That  at  the  time  said  two  hundred  shares 
of  the  capital  stock  of  the  Fine  Gold  Placer  Mio- 
ing  Company  were  sold  to  this  plaintifE  by  de- 
fendant and  that  nctwithgtandinif  the  foot  that 
Boid  memorandum  of  tale  VHU  ti(fned  by  thi9 
defcndani  peraonaSin,  that  It  was  understood  by 
and  between  plaintiff  and  defendant  that  as 
payments  were  made  for  said  stoA  that  defan^ 
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ant  vould  give  plaintiff  a  receipt  for  the  same 
and  that  when  the  full  amount  was  paid,  plain- 
tilf  wonid  present  hia  receipt  to  the  Fine  Gold 
Placer  Mining  Comptny  and  recelTe  his  said 
two  hundred  shares  of  stock,  and  it  was  fur- 
ther Bgraed  and  nndentood  by  and  between 
lilaintiff  and  defandant  at  the  time  said  atodt 
was.  puxehased  that  defendant  would  pay  to 
the  Fine  Gold  Placer  Miuing  Cgmpany  all 
money  received  by  him  from  plaintiff  as  the 
same  was  paid,  and  defendant  further  alleges 
that  plaintiff  fully  understood  and  agreed  to 
present  his  receipt  to  said  company  and  receive 
■aid  two  hundred  shares  of  stock  as  referred 
to  in  said  receipt. 

"II.  Defendant  further  alleges  that  all  pay- 
ments reeeiTed  by  faim  frrai  plaintiff  in  pay- 
ment  for  said  stock  to  the  full  amount  of  ^00 
-was  promptly  paid  by  defendant  to  the  Fine 
Gold  Placer  Mining  Company  at  the  several 
timea  when  said  payments  were  received  by 
the  defendant  from  the  plaintiff,  and  defendant 
further  alleges  that  the  plaintffl  was  at  said 
times  credited  npon  the  books  of  the  Fine  Gold 
Placer  Mining  Company  with  the  several 
mnonnts  so  paid  in  to  tha  full  amount  of  f 200^ 
and  that  the  plaintiff  was  further  credited  with 
stock  upon  the  books  of  said  company  to  the 
full  ^mount  of  two  hundred  shares  which  said 
stock  was  subject  to  plaintiff's  order  and  to  be 
delivered  to  plaintiff  upon  the  presentation  of 
his  receipts  showing  payment  for  the  same." 

"IV.  Defendant  further  aUegea  that  he  rv- 
oeived  no  hentfit  or  profit  vfhattoever  «t  a 
smU  of  the  tale  of  said  ttoch  to  this  plaintiff 
and  defenduit,  is  further  iufonaed  and  be* 
lierea  and  upon  such  information  and  belief  al- 
leges that  at  an  times  since  plaintiff  paid  for 
mid  stock  be  could  have  bad  a  certificate  for 
the  samo  by  presenting  his  receipt  to  the  Viae 
Gold  Placer  Mining  Cmnpany  as  plaintiff 
■f  K*d  to  do." 

Note  respecting  Oils  answer  .this  point: 
That  it  does  not  say  "notwithstanding  the 
fact  that  said  memorandum  of  sale  iom 
left  tUent  at  to  delivery  It  was  nevertheless 
understood  and  agreed  that  delivery  should 
be  made  at  the  place  of  business  of  the  Fine 
Gold  Placer  Mining  Company,"  or  words  to 
such  effect ;  It  says  "notwithstanding  the 
fact  that  said  memorandnn7  of  sale  was  sign- 
ed by  this  defendant  personally,  that  It  was 
imderstood  and  agreed  by  and  between 
plaintiff  and  defendant  •  •  •  "—and  there- 
after it  Is  alleged  that  the  money  was  to  be 
paid  ultimately  to  the  Phie  Gold  Placer 
Mining  Company,  that  the  stork  was  to  be 
received  ftrom  that  company,  that  the  money 
was  so  paid,  that  the  defendant  "received 
no  benefit  or  profit  whatsoever  as  a  result 
of  the  sale"  of  the  stock,  and  that  the  plain- 
tiff (respondent)  could  have  had  a  certificate 
by  presenting  his  receipt  to  the  Fine  Gold 
Placer  Mining  Company.  This  seems  to  tbe 
court  a  dear  case  of  pleading  that  though 


the  appellant  signed  In  a  personal  capacity 
he  was  only  an  agent  Therefore  the  proof 
offered  must  have  been  to  that  effect,  or  at 
variance  wia  tt»e  pleading.  Note  eqmdaUy 
that  the  allegation  that  the  defendant  (ap- 
pellant) "received  no  boneflt  or  profit  what- 
soever aa  a  result  of  the  sale"  ot  the  stock 
is  conaiatoit  with  the  allegatlMi  that  the 
Fine  Gold  Placer  Mining  Company  ultimately 
received  the  purchase  money,  and  is  consist- 
ent wlQi  the  theory  that  th^  company,  not 
the  anidlant,  was  the  eeller,  airt,  la  Incon- 
BlatMit  wttb  the  tlwory  that  the  appellant 
was  tbe  BsDer  and  the  Fine  Oold  Placer 
Mining  Company  merely  an  agent,  m  baflee, 
to  deliver. 

[2]  From  the  ccmclttsiai  thus  compiled, 
that  appellant's  offers  of  proof  ofmcem,  not 
place  of  delivery,  but  the  capacity  in  which 
tbe  appellant  was  acting  at  tbe  time  of  the 
execution  of  Exhibit  1,  It  necessarUy  follows 
that  the  action  of  the  trial  court  In  reject- 
ing tbe  proof,  directing  a  verdict,  and  deny- 
ing the  motion  for  a  new  trial  was  correct. 
The  law  is  well  settled  ttiat  where  an  agent 
has  s^ed  a  contract  in  d  perstmat  capacity, 
that  is,  executed  It  In  a  manner  clearly 
indicating  that  the  liability  Is  his  alone,  ex- 
trinsic proof  Is  not  admissible  to  dlsdiante 
him  from  liability  np<ni  it.  If  he  person- 
ally is.  In  nnambiguons  terms,  bound  to  ful- 
fill, he  must  fulfill.  Higgina  v.  Senior.  8  M. 
&  W.  834;  Fisher  t.  Marsh.  6  B.  &  S.  411, 
416;  Cream  City  Glass  Co.  v.  Frledlander. 
84  Wis.  53,  54  N.  W.  28,  21  L.  B.  A.  135, 
S6  Am.  St.  Rep.  895;  Western  Publishing 
House  V.  Murdlck,  4  S.  D.  207.  56  N.  W.  120, 
21  L.  E.  A.  671;  Nash  v.  Towne,  72  U.  8. 
(5  Wall.)  689,  18  L.  Ed.  IS?:  Bulwlnkle  A 
Go.  V.  Cramer  and  Bl(dmie,  27  S.  C.  876.  3 
S.  S.  776,  13  Am.  St  Bep.  645;  Bapid  Safety 
FUter  Co.  V.  Lautkin  (Sup.)  167  N.  X.  Supp. 
876;  Wlgmore  on  Evidence,  vol.  4,  }  2438 
(3) ;  Jones  Commentaries  on  Evidence,  vol. 
3,  S  452.  The  doctrine  of  Pym  v.  Campbell, 
6  &  BU  869,  and  Rogers  v.  Hadley.  2 
H.  ft  a  220t  that  it  can  be  shown  that  a 
writing  waa  not  intended  by  the  parties  to 
have  ^ect  as  a  contract,  la  not  here 
plicable. 

It  la  nnneoeasary  to  oonuuent  upon  ttie 
anthoritlM  dted  by  ttie  appellant  They  do 
not  conoem  the  rule  stated  above. 

Tbe  Judgment  la  affirmed;  costa  to  the 
respmident 

WEBKR,  J.,  being  disguaimed,  did  not  par- 
ticipate herein. 

COItPMAN,  C.  J.,  and  FRICK,  GIDEON, 
and  THURMAN,  JJ.,  concur. 
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BABP  T.  STATE.    (No.  471.) 
(Snpreme  Gonrt  ot  Atirona.    Not.  18,  1919.) 

1.  iNDICnCKNT  AND  IRFOBMATIOn  «=>110(31) 

— Infobuation  irsttiticient  fob  faiunq 
to  state  acts  c0n8titut1no  offenbe. 
In  view  of  Pen.  Code  1913.  IS  934,  938,  938, 
939.  943,  and  Const,  art.  2,  g  24,  an  information 
charging  that  accused,  "on  or  about  the  27th 
day  of  December,  1918,  at  and  in  tiie  county  of 
t.,  atate  dl  A.,  did  then  and  there  wilUnlly  and 
unlawfully  give,  sell,  and  dispose  of  intoxicating 
liquor  to  another,  contrary,"  etc.,  w-aa  fatally 
defective,  in  that  it  did  not  contain  a  statement 
of  the  acts  constituting  the  offense  in  ordinary 
and  concise  language,  notwithstanding  the  rule 
as  to  the  sufficiency  of  charging  offense  In  the 
language  of  the  statute. 

2.  ISTOXtOATZNO  UQUOBS  4=3»219  —  INVOBUA* 

HON  MUST  am  naue  or  butbb  or  uquob. 
An  information  for  violation  of  the  Prohi- 
bition Law  must,  in  view  of  Pen.  Code  1913,  §9 
934,  936,  938,  939,  943,  and  Const  art.  2,  fi  24, 
name  the  person  to  whom  the  liquor  was  sold  or 
given. 

Cunningham,  C.  J.,  diasenting. 

Aiqpeal  from  Superior  Court,  Tnma  Coun- 
ty; F.  U  Ingrabam,  Judge. 

Bailey  ESerp  was  convicted  of  violating  the 
Prohibition  Laws,  and  appeals.  Beversed, 
with  dlrecti<na. 

A.  J.  Eddy,  of  Tuma,  for  appellant 
Wiley  E.  Jones,  Atty.  Qen.,  C.  M.  Gandy, 
L.  B.  Whitney,  A.  B.  Baker,  and  F.  J,  K. 
McBrlde,  Asst.  Attys.  Qen.,  and  W.  F.  Tim* 
moiB,  donnty  Atty.,  of  Eunia,  for  the  State. 

BOSS,  J,  The  appellant  was  charged  with 
violating  t3ie  prohibition  laws  by  information, 
the  accusing  part  thereof  being  as  follows: 

"The  said  Bailey  Earp,  on  or  about  the  27th 
day  of  December,  1918.  *  *  *  at  and  in  the 
county  of  Tuma,  state  of  Arizona,  did  then  and 
there  willfully  and  unlawfully  give,  sell,  and 
dispose  of  intoxicating  liquor  to  anotiier,  con- 
trary, •  • 

To  this  information  he  demurred  because, 
as  be  alleges— 

"it  doea  not  contain  a  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  concise 
language  end  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know  what 
is  intended,  and  is  not  direct  and  certain  as  to 
the  offense  charged  or  the  particular  circum- 
stances of  the  offense  charged." 

The  demurrer  was  overruled,  and  upon  a 
trial  appellant  was  convicted.  He  assigns 
the  overruling  of  the  demurrer  as  error. 

The  information  does  not  give  the  name  of 
ttie  person  who.  on  or  about  December  27th, 
purchased  from  aK>ellant  the  intoxicating 
ligiior,  nor  does  It  set  forth  any  other  fact 


or  facts  to  Identify  the  particular  transao- 
tUm  Intended  to  be  charged.  The  only  defi- 
nite and  certain  allegation  Is  that  a  sale  was 
made  by  appellant  "to  another"  In  Tuma 
cnunty.  Ariz.  The  date  of  ttie  sale  as  given 
does  not  tend  to  identic  the  offense  because 
a  conviction  could  be  had  under  the  law  by 
proof  establishing  a  sale  in  Yuma  county  at 
any  time  within  two  years  before  the  fil- 
ing of  the  Information.   Penal  Code,  {  939. 

It  is  provided  by  section  936,  Penal  Code, 
that  "the  Indictment  or  information  must  be 
direct  and  certain  as  It  regards  •  •  •  (2) 
the  offense  charged ;  •  •  •  "  and.  accord- 
ing to  section  943,  "the  Indictment  or  Infor- 
mation is  sufficient,  if  It  can  be  understood 
therefrom  •  •  •  (6)  that  the  act  or  omis- 
sion charged  as  the  offense  Is  clearly  and 
distinctly  set  forth  In  ordinary  and  concise 
language,  and  in  such  manner  as  to  otable 
a  person  of  comnum  nnderstaadlng  to  know 
what  is  Intended.   •  •  • " 

[1  ]  Does  this  InformatioD  meet  the  require- 
ments of  these  sections  of  the  statute?  It 
names  an  offense  of  a  class  but  It  does  not 
point  out  the  particular  one  of  that  class  for 
the  commission  of  which  appellant  is  to  be 
tiled.  It  covers  any  and  every  possible  of- 
fense  within  the  class  that  appellant  may 
have  or  could  have  committed  within  two 
years  before  t^e  Information  was  filed,  and 
one  as  directly  and  certainly  as  any  other. 
If  the  prosecution  may,  at  any  time  up  to 
and  before  the  introduction  of  Its  testimony 
under  the  information,  select  any  one  of  a 
number  of  violattcms  of  the  law  by  a  defend- 
ant where  the  violations  may  consist  in  earfi 
case  In  selling  liquor  to  a  different  person  at 
different  times  and  places,  the  Information 
Is  anything  but  "direct  and  certain  as  It  re- 
gards the  offense  charged."  No  person  can 
tell  by  reading  such  an  information  what 
"act" — sale  or  gift — was  -intended  to  be 
charged  as  the  offense.  The  act  charged  as 
the  offense — some  particular,  certain  act — 
must  be  "clearW  and  distinctly  set  forth," 
that  Is,  described  so  as  to  distinguish  it  from 
any  other  act  of  the  class  to  which  It  belongs, 
"and  In  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  act  is 
intended"  to  be  charged  as  constituting  the 
offense.  Under  other  provisions  of  our  stat- 
ute the  indictment  or  Information  must 
charge  but  one  offense  (section  938,  Penal 
Code),  and  it  must  contain  a  statement  of 
the  acts  constituting  the  offense  in  ordinary 
and  concise  language,  and  in  such  maimer  as 
to  enable  a  person  of  common  understanding 
to  know  what  la  intended.  Section  934,  Poml 
Code. 

"The  object  of  these  provisions  is  to  present 
a  distinct  isaue  for  trial,  and  clearly  inform  a 
defendant  of  that  with  which  he  la  charged,  that 
be  may  prepare  to  meet  it"  People  v.  Ounning- 
ham,  66  Cal.  668,  4  Pac  1144. 


AB»For  otliflr  cases  see  same  topic  and  KET-NUU BER  In  all  K^-Numberad  DlgBsts  and  Iadex» 
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If  the  proBeootlon  may  await  the  com- 
inenoement  of  tihe  toUl  and  thai,  for  the  first 
time,  select  one  of  a  class  of  acts  Included  In 
tbe  terms  of  tbe  Information  npon  wblcb  a 
ooQvlcUtm  vlU  be  aAed,  all  ot  tliese  objects 
would  be  completely  defeated.  A  defoidant 
would  be  as  well  apprised  of  the  partlciUar 
offense  laid  against  him  If  .the  Information 
simply  alleged  "that  on  or  about  December 
2T,  KOS,  at  the  county  of  Yuma,  be  unlawful- 
ly mtOA  intoxicating  liquors."  Adding  the  ex< 
pressl<n  that  he  or  gave  away  the  llQUor 
**to  another"  would  not  asdst  the  oonrt  or 
counsel  or  the  defendant  In  identifying  the 
particular  oftajse  intended  to  be  charged. 
In  People  r.  Webber,  138  Cal.  14S,  70  Pac. 
1089,  It  18  said: 

"The  Penal  Coda  does  not  relieve  the  prose- 
cutinx  attorney  from  the  necessity  of  inforinin^ 
the  defendimt  with  reasonable  certainty  of  the 
nature  and  particulars  of  the  crime  charged 
against  liim,  that  be  may  prepare  bis  def«)8e. 
and,  upon  acquittal  or  conviction,  plead  his 
jeopardy  asainst  further  prosecution." 

In  that  case  the'  defendant  was  charged 
with  the  prime  of  burglary  by  Altering  a 
certain  railroad  car  and  train  owned  by  the 
S.  P.  Company  with  Intent  to  commit  lar- 
ceny. The  comment  npon  this  allegation 
was: 

1 

"Id  the  infoimatstm  before  ua,  the  defendant 
could  make  no  intelligent  preparation  for*  hla  de- 
fense witbo'ut  being  prepared  to  defend  against 
the  charge  of  feloniously  entering  any  car  that 
was  Id  the  train,  any  one  of  which  the  prosecut- 
ing attorney  might  select  at  the  triai" 

In  rerlewlog  thla  question,  we  have  not 
overlooked  the  general  rule  that  an  Indict- 
ment or  Information  charging  an  offense  In 
the  language  of  the  statute  Is  ordinarily 
sufficient,  especially  If  the  offense  is  purely 
statutory,  but,  as  was  said  by  the  Supreme 
Court  in  United  States  v.  Simmons,  06  U. 
S.  360,  24  L.  Ed.  819: 

"To  this  geueral  rule  there  is  the  qualification, 
fundamental  In  the  law  of  criminal  procedure, 
that  the  accused  must  be  apprised  by  the  indict- 
ment, with  reasonable  certainty,  of  the  natuie 
of  the  Accusation  against  him,  to  the  end  that 
be  may  prepare  his  defense,  and  plead  the  judg- 
ment to  any  subsequent  prosecution  for  the  same 
offense.  An  indictment  not  so  framed  Is  defec- 
tive, sltbongh  it  may  follow  the  language  of  tbe 
statute." 

[2]  An  investigation  of  the  cases  discloses 
that  the  courts  are  not  In  agreement  as  to 
whether  an  Indictment  or  information  that 
omits  the  name  of  the  purduser  of  liquor 
is  sufficient  or  not  where  each  individual 
sale,  as  under  our  law,  constitutes  an  offense, 
but  we  are  satisfied  that  the  just  and  fair 
rule,  and  the  one  Intended  to  be  prescribed 
our  statute,  Is  that  the  charge  must  he 
^'direct  and  certain  as  it  regards  the  offense 


(^rged,"  and  to  be  so  the  Information  should 
so  Identify  it  as  to  permit  a  defendant  to  pr^ 
pare  his  defensa  One  of  the  most  recent 
cases  to  speak  on  ttils  subject  is  Febringer 
r.  People,  59  Cola  ft.  147  Pac.  301,  and  that 
court  came  to  the  omclaslcai  that  an  Infor* 
mation  like  the  one  we  are  considering  was 
insufficient  The  learned  Judge  who  wrote 
the  <^luIon  brought  into  review  and  analy- 
sis many  cases  on  both  sides  of  the  question, 
and  therefrom  deduced  the  following  state- 
ment of  the  law: 

"While  it  is  uniformly  held  that  the  name  of 
the  vendee  need  not  be  set  forth  in  the  indict- 
ment or  information  where  the  offense  consists 
in  selling  liquor  within  a  given  distance  of  a 
particular  building,  or  place,  or  by  a  common 
dealer,  or  In  keeping  llgnors  for  sale,  etc.,  the 
uniformity  of  the  rule  is  not  maintained  where 
the  sales  involved  constitute  separate  offenses 
with  a  penalty  prescribed  for  each  sale,  and  in 
decisions  thereunder  we  find  some  confusion  and 
contradiction.  It  would  seem,  however,  that  the 
later  deciaions  and  best-reasoned  cases  support 
the  doctrine  'that  the  insertion  of  the  name  of 
the  vendee,  or  some  other  facts  sufficient  for  ad- 
equate idoitification  of  the  offense  chnrgjBd.  is 
essential.  Fletcher  v.  State,  supra  [2  Okl.  Cr. 
300,  101  Paa  OOO,  23  L.  a  A.  (N.  8.)  K811. 
Moreover,  in  our  Judgment  the  rule  should  be  so 
determined  on  pTlndple.** 


Colorado  has  a  constitutional  provision 
like  ours,  giving  to  the  accused  In  crtmlnal 
cases  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him.  Sec- 
tion 24,  art.  2,  Arlzwa  Constitution.  The 
court  said,  in  speaking  of  this  provialon: 

"Now,  the  nature  of  a  thing  is  its  essential 
character;  that  is,  tihe  sum  of  qualities  and  at- 
tributes which  makes  the  thing  what  it  is  as 
distinct  from  others.  A  general  allogation  that 
the  accused  sold  intoxicating  liquor  In  a  certain 
city  in  contravention  of  law  certainly  discloses 
none  of  the  essential  ingredients  or  attributes  of 
the  act  to  distinguish  it  from  any  other  act  of 
like  character." 


A  very  comprehensdve  discussion  of  the 
cases  bearing  upon  this  question  will  be 
found  in  Fletcher  v.  State,  2  OkL  Cr.  300, 
101  Pac.  S99,  and  In  23  L.  B.  A.  (N.  S.)  SSI, 
wbere  the  case  is  fully  annotated. 

The  rule  requiting  tiie  pleader  to  insert 
the  name  of  the  purchase,  if  known — and  if 
not  known,  to  state  that  fact  or  "other  facts 
sufildent  for  adequate  IdentiflcaUoo  of  the 
offense  changed" — wUl  work  no  hardship  up- 
on the  prosecution,  and  is  eminently  neces- 
sary to  the  end  that  the  accused  may  know 
what  he  is  charged  with,  so  that  be  can  pre- 
pare his  defense.  This  is  especially  so  in 
this  Jurisdiction,  where  the  law  does  not  re- 
quire any  preliminary  hearing  In  misdemean- 
or cases  before  the  filing  of  the  information. 
State  V.  Cole,  20  Ariz. — ,  178  Pac.  983. 

The  Judgment  of  ttie  lower  court  is  re- 
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Tersed,  with  dlrectloaa  to  sustain  the  demur- 
rer to  ttie  Information. 

BAKEB,  concurs 

CUNNINGHAM,  C.  J.  (dissenting).  Our 
ProblbltioQ  amendment  of  the  state  Constitu- 
tion (see  Laws  1915,  p.  1)  art  23,  8  1,  very 
closely  resembles — ^If  It  was  not  actually  a 
copy  of— section  2139,  R.  S.  U.  S.  (tJ.  S.  Comp. 
St.  f  4136a),  having  Immaterial  changes  so 
as  to  apply  to  the  state  Instead  of  applying 
to  the  Indian  coantry. 

In  Brown  t.  State,  17  Ariz.  814,  152  Pac. 
678t  we  said  this  amendment  was  borrowed 
as  far  as  practicable,  from  R.  S.  U.  S.  8  2139, 
and  It  may  reasonably  be  given  the  construc- 
tion applied  by  the  courts  of  the  United 
States  to  the  federal  statute.  In  Parmenter 
V.  U.  S.,  '6  Ind.  T.  530.  98  S.  W.  340,  the  Su- 
preme Court  of  Indian  Territory,  relying 
principally  on  the  authority  of  Nelson  v.  U. 
S.  (C.  0.)  30  Fed.  112,  decided  that  the  in- 
dictment was  good  which  had  failed  to  state 
the  name  of  the  person  to  whom  the  liquor 
was  sold.  In  the  Nelson  Case,  supra,  the 
United  States  Circuit  Court  calls  attention 
to  the  requirem«its  of  the  Oregon  statute  as 
to  pleading,  which  is  the  same  as  oura  In  that 
ree^ct 

The  court  sa^: 

"As  to  die  last  asBignment  of  error— the  fail- 
ure to  QBtne  the  vendee  of  the  liquor  in  the  in- 
dictment—the cuthorities  are  not  agreed  on  the 
question.  Bisb.  St.  Crimes,  |  1037  ;  2  Whart. 
Crim.  Law,  8  1610.  The  last  author  saya  that 
the  prevalent  opinion  Is  that  in  an  indictment 
for  selling  splrituoua  liquors  In  small  measure 
contrary  to  law  the  name  of  the  vradee  need  not 
be  mentioned.  Bnt  both  anthors  Inellne  to  tiie 
o^dnlon  that,  cm  principle,  the  name  ought  to 


be  given,  if  known,  and,  if  not  known,  Oiat  fact 
ought  to  be  averred  as  an  excnse  for  the  omia- 
sion;  and,  in  my  Judgment,  ancfa  ia  the  better 
practice.  But  I  do  not  Oiinlt  tUi  omfMion  ia 
a  matter  tlut  can  be  alleged  here  as  error.  The 
name  can  only  be  required  for  the  more  conven- 
ient identification  of  the  transaction.  It  ia  not 
a  necessary  ingredient  of  the  offense,  particu- 
larly where  the  prohibition  to  sell  ia  general,  ir- 
respective of  persons.  If  it  waa  a  case  of  pro- 
hibition to  sel^  to  a  particular  person  or  class  of 
persons,  *  *  *  there  would  be  more  reason 
for  holding  that  the  n«me  of  the  paraon  to  whom 
the  sals  was  m^  is  a  necessary  i^rt  of  the 
statement  of  the  oSensb*' 

The  cases  cited  upon  tMs  qnesti<m  leave 
aatbOTltteB  strong  and  auffldrat  for  adopt- 
ing either  side  of  tho  question,  but  I  am  of 
the  opinion  that  the  better  reason  and  the 
policy  of  oonstmctlon  adopted  by  tbia  court 
support  Uie  view  that  the  name  (tf  die  par* 
chaser  at  a  sale  of  liquor  In  violation  of  tbe 
Arlaona  law  need  not  be  averred  In  the  in- 
formation charging  said  sale  as  a  crime. 

The  omission  of  the  name  of  the  purchaser 
at  such  sale  la,  ftt  most,-  t^tdmlcal  error  In 
pleading,  and  section  22,  art  6,  Constitution, 
prohibits  a  reversal  in  such  case.  The  lan- 
guage of  tiie  constitutional  provision  is  as 
follows : 

"Tfie  pleadinga  and  proceedings  In  criminal 
causes  in  the  courts  shaU  be  as  provided  by  law. 
No  cause  aball  be  reversed  for  technical  error  in 
pleading  or  proceedings  when  upon,  the  n^iole 
case  it  shall  appear  that  substantiar Justice  has 
been  done." 

The  record  in  this  whole  case  presents  a 
Judgment  In  accord  with  substantial  Jnatloew 

For  these  reasons,  I  cannot  agree  to  an 
coder  reversing  a  Jndgmoit  of  conilctlfln. 


/ 
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HATS  et  «I.      AZBILU    (No.  8100.) 

(Supreuw  Court  of  OUaboma.   Oct.  28»  1919. 
Sehcaring  Denied  Not.  3S,  19180 

(BifUabuM  iff  Oe  CourtJ 

1.  BALU  <tS>88(8)— FUUSDUHT  BSraiBBllTA- 
TIOITB  AM  TO  TAUIB  HOT  KEraWMOlW  OF 

OPUTXOn. 

False  repiesentatioiia,  made  In  the  sale  of 
a  jack,  that  such  animal  was  all  right  and  a 
good  breeder,  the  only  purpose  for  which  he 
was  of  an7  value,  were  not  mere  expressions 
of  opinion  as  to  value,  bat  amounted  to  repre- 
sentations of  material  extrinsic  facts  afEecting 
value,  and  are  suffleieBt  on  which  to  predicate 
action  for  resdsslon     the  contract. 

2.  Sales  ^^41— Rule  or  caveat  euftob  not 

AFPUOABU  OH  FRAnOUIXNT  CONCBAXJCBHT. 

The  role  of  caveat  emptor  does  not  apply, 
where  the  seller  is  gaUty  of  the  fraudulent  con- 
cealment of  a  latent  defect  afEecting  the  valae 
of  the  property  for  the  pnrpoae  for  wUeh  It  li 
bought. 

3.  iNSTEUCnONS. 

Instructions,  considered  as  a  whole,  held  to 
correctly  state  the  law  and  fairly  submit  the 
Issues  to  the  jury  arising  npon  the  proof. 

4r.  Appeal  and  bbbob  «=»1002— Ybbdict  oh 
confucung  evidence  not  bbviewbd. 
Where  there  is  s  conflict  in  the  evidence  as 
to  material  facts,  and  there  is  evidence  rea- 
Bonably  tending  to  support  the  findings  of  the 
^ury,  the  verdict  and  jodgntent  baaed  tiiereoD 
will  not  be  disturbed. 

Error  from  District  Oonrt,  Alfalfa  Gomi^; 
James  B.  CutUson,  Jud^ 

Action  by  O.  D.  Azblll  against  WUlIam 
Hays  and  Harry  Rlcbter.  Judgment  for 
plalntifT,  and  defendants  bring  error.  Af- 
firmed. 

Owen  &  Hill,  of  Cherokee,  George  W.  Part- 
ridge, of  Gutbrle,  and  W,  E.  Wllea,  of  Cber- 
okee,  for  plaintiffs  in  «rror. 

Titus  &  Tttlbot,  of  Cherokee^  for  defendant 
In  error. 

OWEN,  0.  J.  [1]  AzbiU  brought  this  ac- 
tion against  Hays  and  Ricbter  to  rescind  a 
contract  under  which  he  porcbased  a  cer- 
tain Jack  from  tbe  defendiants  at  public  auc- 
tUm.  He  alleged  Id  sidistance  that  the  de- 
fendants falsely  rqiresented  that  the  Jack 
was  sound  and  a  good  breeder,  and  purposely 
concealed  a  latent  defect  which  roidmd  the 
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Jack  nseless  and  of  no  value  for  tbe  only  pui> 
pose  for  which  he  could  be  used,  and  for 
which  be  was  purchased.  Defendants  an- 
swered by  general  dwlal,  and  the  case  was 
tried  to  a  Jury.  There  was  a  sharp  conflict 
as  to  what  representations  were  made,  and 
as  to  whether  tbe  alleged  latent  defect  ren- 
dered tbe  Jack  valueless,  and  the  Jury  fonnd 
for  tbe  plaintiff  on  that  issue.  Tbe  repre- 
sentations which  plaintiff  alleges  were  made 
were  of  extrinsic  facts  affecting  the  value  of 
the  Jack,  and  were  sufficient  on  which  to 
predicate  an  action  to  rescind  the  contract. 
They  were  not  mere  expressions  of  cqiinion 
as  to  value,  and  fall  within  the  rule  announc- 
ed In  the  case  of  Humphrey  v.  Baker,  176 
Pac.  896,  where  representations  as  to  mate- 
rial extrinsic  facts  affecting  value  were  held 
sufficient  on  which  to  predicate  an  action  of 
fraud. 

[2]  Plaintiffs  In  error  contend  there  was 
no  warranty,  and  that  the  rule  of  caveat 
emptor  applies.  The  Jury  evidently  found 
from  tbe  evidence  there  was  a  fraudulent 
concealment  of  a  latent  defect,  and  it  was 
held  In  Humphrey  v.  Baker,  supra,  the  rule 
of  caveat  emptor  does  not  apply  where  the 
seller  Is  guilty  of  the  fraudulent  conceal- 
ment of  a  latent  defect  affecting  the  value  of 
the  property  for  the  purpose  tbr  which  it  Is 
bought 

[3]  Couns^  urge  there  wm  error  in  the  in- 
structlonfl  of  the  court.  We  deem  it  unneces- 
sary to  set  out  the  Instmctions,  since  no  nov- 
61  or  unusual  question  of  law  is  presented; 
but  It  Is  sufficient  to  say,  from  an  examina- 
tion of  the  Instructions  taken  as  a  whole, 
they  amount  to  a  correct  statement  of  tbe 
law.  and  fiiirly  presented  to  the  Jury  tbe  is- 
sues under  the  testlmtmy. 

[4]  It  is  also  ui^ed  the  evidenoe  Is  not  suffi- 
cient to  sustain  the  verdict  Tba  credibility 
of  tbe  witnesses  and  the  wel^t  to  be  given 
their  testimony  was  a  matter  properly  sub* 
mltted  to  tbe  Jury,  and,  there  b^ng  evidence 
reasonably  tending  to  support  tbe  verdict,  it 
will  not  be  set  aside.  Bass  v.  City  of  Atoka 
<not  yet  officially  reported)  184  Pac.  573; 
Mnskogee  Electric  Traction  Co.  v.  Bye,  38 
Okl.  93,  122  Pac.  339. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment of  tbe  trial  court  Is  affirmed. 

KANE,  RAIKET,  JOHNSON,  and  Mc- 
NEim  JJ.)  concur. 
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STATE  ex  nL  LAlfBERT  t.  LILLET. 
(No.  10903.) 

(Sapraue  Court  ot  OUalioiiuu   Oot.  2S»  1910.) 

(8vilaiM  hp  the  Court.) 
Habbas  oobpub  «=»10d— Dzbuissai.  on  cou- 

PLIARd  WITH  ORDBB  OF  LOWBB  OOOBT. 

Where  the  petitioner  for  writ  of  habeai 
corpufl  eompliet  with  the  order  made  hj  the 
lower  court,  for  the  violation  of  which  he  was 
impriaoBed,  the  actum  In  thia  court  will  be  dia- 

missed. 

Original  action  by  Qie  State,  on  the  rela- 
tion of  W.  E.  Lambert,  for  writ  of  babeas 
corpas  against  O.  B.  Lilley.  Action  dis- 
missed. 

Walter  Matbewa,  of  Cusbbog,  for  petitioner, 
Higglns  ft  Barton,  of  Cushlng,  for  respond- 
ent 

PER  CGRIAM.  It  having  been  made  to 
appear  that  petitioner,  W.  E.  Lambert,  has 
complied  with  the  order  of  the  court,  for  vlo- 
latioD  of  wblcb  he  was  imprisoned,  a  deter- 
mination of  the  questions  prea^ted  by  bis 
petition  for  writ  of  habeas  corpus  would 
serve  no  nseful  purpose. 

Tbe  action  Is  therefore  dismissed. 


COLLINS  V.  OKLAHOMA  STATE  HOSPI- 
TAL et  aL   (No.  7704.) 

(Supreme  Gonrt  of  Oklahoma.   July  20.  1016. 
On  Behearins.  Oct.  28, 1010.) 

(ByBabut       the  CourL) 

1.  Libel  and  buhdbi  «s»0(1)— Wobds  li- 
belous FEB  BE. 

In  this  state  it  is  libelous  per  ae  to  write 
of  or  concerning  a  white  person  that  said  per- 
son is  colored. 

2.  Libel   and   slaitdbb   ^>15  —  Placino 
white  patient  in  coloeed  wabd. 

A  cause  of  action  for  libel  cannot  be  main- 
tained against  a  hospital  for  the  insane  on  ac- 
count of  the  act  of  its  officers  and  anploy^  in 
pladng  a  white  patient  in  that  part  ot  the 
institution  set  apart  and  nsed  for  colored  pa- 
tients. 

3.  Libel  and  siandeb  <&=>10— Gonbtbuction 
of  alleqed  libelous  language. 

In  construing  language  alleged  to  be  libel- 
ous, the  courts  should  give  to  said  language  the 
same  meaning  and  understanding  as  ia  usuall; 
applied  thereto. 

4.  Libel  and  slandeb  ^=»15  — "Ob  oxqeb 

fixed  BEPREBENTATION,"  in  STATUTE  DEnH- 

INO  LIBEL,  CONSTBUED. 

Section  4056  of  the  Revised  Laws  of  1910 
considered,  and  held,  that  the  general  words, 
"or  other  fixed  representation,"  are  used  for  the 


purpose  of  inelndinf  other  iq>ecies  ot  tbe  aame 
kind  as  the  partieiiUr  words  there  naed,  "writ- 
ing, printing,  picture,  or  ^Igy." 

5.  Libel  and  slandeb  «=>47— Letttb  raoM 

HOSPITAL  FOB  INSANB  AS  FBIVILEOBD  COM- 
MUNICATION. 

The  letter  which  constitutes  the  aecoad 
eaose  of  action,  and  attached  to  tlie  petition 
as  a  part  theretrf^  examined,  and  ths  aame  MM 
to  be  privileged. 

(Additioitql  fivBshu  by  Bdiioriai  Staff.) 

6.  WoEDB  AND  PHBABEs— "Colored"— "Col." 

The  word  "colored,"  or  its  abbrenatiou, 
"col.,"  as  applied  to  persons,  is  syDonymoas  with 
"negro," 

[Ed.  Note.— For  other  definitions,  ace  Worda 
and  Phrases,  Second  Series,  Colored.] 

Commissionen^  Opinion,  JHvlsioa  No.  8. 
Error  tnm  jDlstrlct  Goart,  OUahoma  Oonn- 
ty;  John  W.  Hayson,  Judge. 

Action  by  Joseph  Collins  against  the  Okla- 
boma  State  Hospital  and  others  for  libel, 
etc  Demurrer  to  petition  snataloed,  and 
plaintiff  brings  error.  Affirmed. 

Robert  L.  McLendon  and  Chas.  West,  both 
of  Oklahoma  City,  Jos.  L.  Hull,  of  Muskogee, 
and  H.  H.  Ilagan,  of  Tulsa,  for  plaintifC  In 
error. 

Parker  ft  Simons,  of  Enid,  Burford,  Robert- 
son &  Hoffman  and  S.  P.  Freeing,  all  of 
Oklahoma  City,  and  B.  £.  Wood,  of  Oklahonia 
Caty,  for  defendant*  in  error. 

HOt^EB,  a  It  la  alleged  In  the  petlUon 
In  this  case  that  Joseph  Collins  is  a  white 
person,  and  that  Lee  Collins,  a  f«nale  about 
S3  years  of  age.  Is  his  dau^ter  by  bis  -wife, 
and  Is  a  white  person  of  irare  Ckucasian 
blood ;  that  the  defendant  companies  are  do- 
mestic corporations,  and  that-  the  Oklahoma 
SanitarlulDa  Company  was  on  July  14,  1914, 
et^aged  In  the  bnsineBs  of  operating  for  profit 
a  hosi^tal  for  the  Insane  at  Ntmnaiit  OkL, 
and  that  about  Noremba  19,  1014,  tbe  Olila- 
homa  State  Hospital  became  the  successor 
to  the  Oklahoma  Sanitarium  Company  in  said 
business;  that  on  or  about  tbe  aoth  of  Joly, 

1914,  the  said  Lee  OidUna  having  been  pre- 
viously adjudged  insane  and  committed  by 
tiie  proper  court  to  tiie  asylom  was  takoi 
by  the  plaintiff  to  the  Oklahoma  Sanitarium 
Company  as  an  inaaae  patient  for  treatment, 
where  she  was  recrtved  by  said  company  and 
placed  in  a  ward  used  by  the  white  people  at 
said  place;  that  a  few  days  thereafter  those 
in  charge  of  the  Institution  placed  her  in  a 
ward  set  apart  for  negro  patioits,  and  enter- 
ed upon  its  records  OHiosite  her  name  the 
word  "colored,"  and  thereby  held  her  out  to 
the  world  as  a  woman  having  negro  blood, 
which  condition  continued  until  February, 

1915.  It  is  alleged  by  tbe  plaintUt  that  by 
reason  of  this  act  said  defendants  false- 


^s^Por  otBer  cases  see  same  tople  and  KBT-HUUBBB  in  all  Kqr-Numbtrtd  Dlgeata  and  Ind«z« 
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ly  and  maliciously  Imputed  to  this  plaintiff '  and  sticb  agent  was  for  that  purpose  the  cor> 
either  the  commission  of  a  crime  against  the '  poratlon  Itself.  It  can  hardly  be  said  to  be 
laws  of  this  state,  or  else  of  being  of  negro  a  publication  of  a  libel  for  one  to  show  the 
blood,  and  that,  inasmoch  as  be  and  hla  fapi-  libelous  matter  to  himself. 
Uy  were  respected  iB  the  community  in  which  I  This  eliminates  the  charge  In  the  first 
they  resided  and  recognized  as  white  people, '  cause  of  action  that  the  word  "colored"  was 
this  false  imputation  caused  a  doubt  upon  written  opposite  the  name  of  Lee  Collins,  and 
his  flocial  status,  aiid  caused  htm  great  hnmll-  \  leaves  for  us  to  determine  whether  It  is  Ubel- 
lotion,  etc.,  for  which  he  sought  damages  in  '  oas  under  onr  statute  for  an  instttutlcm  of 


the  snm  of  $25,000. 


this  character  to  place  a  white  person  In  a 


^  In  the  second  cause  of  ftctltm  It  Is  alleged  ^  ward  set  apart  for  Its  negro  patients.  The 
Uiat  on  or  about  the  22d  day  of  January,  |  anestlon  whether  It  Is  libelous  per  se  to  write 
1916,  said  d^cndants  did  commit  a  wrongftd  ]  of  or  concerning  a  white  person  that  he  is  a 
libel  by  publishing  a  written  statement  made '  negro  has  beoi  before  the  courts  of  many 
tsf  them  to  Joswb  GolUn%  this  idaintlfl,  in '  states  of  this  Union,  and  has  been  decided 


ttie  form  of  a  letter,  irtilch  Is  as  fcdlowa: 

'K>l:lahoma  State  Hospital, 

"Norman,  Okl.,  Jan.  22,  1916. 
"Joe  Collios,  Valliant,  OH.— Dear  Sir:  I 
have  yonza  the  16tb  inst,  in  answer  beg  to 
■ay  that  Lee  ColUns  (Col.)  is  in  fairly  good 
mental  condition;  also  good  physical  condition. 
We  are  unable  to  say  whether  this  improre- 
ment  is  more  than  tonporary  at  this  time. 

Yours  truly,  D.  W.  Griffin. 

"AAT.AK  SuperintendenL" 


— and  that  said  letter  was  exhibited  to  A.  A. 
Thurlow  and  other  persons,  and  sent  through 

the  United  States  mall,  which  contained  the       .  ,  ,     *    ^i.    «       .         .    «u  , 
false  statement  that  Lee  Collins  was  a  negro,  !  "  1°'«»°>^  Jo        Caucasian,  it  is  libelous 


from  botti  viewpoints.  To  determine  this, 
however,  we  must  refer  to  section  4856  of  the 
Revised  Laws  of  1910,  and  by  that  we  see 
that  Bi^  fhlse  or  malicious  unprivileged  pab< 
Ucatlott  by  writing,  printing,  etc.,  which  ex< 
poses  any  person  to  pnbUc  hatred,  contempt, 
etc..  Is  libelous.  In  this  state,  where  a  rea- 
sonable regulation  of  the  «mduct  of  the  races 
has  led  to  the  establishment  of  separate 
schools  and  separate  coaches,  and  where  con- 
ditions proper^  have  erected  insnrmoontable 
barriers  between  the  races  when  viewed  from 
a  social  and  a  personal  standpoint,  and  where 
the  habits,  the  disposition,  and  characteris- 
tics of  the  race  denominate  the  colored  race 


and  by  reason  thereof  the  plaintiff  was  dam- 
aged in  the  Eum  of  ¥25,000. 


per  se  to  write  of  or  concerning  a  white  per- 
son that  he  Is  colored.  Nothing  could  expose 


[l.J]  The  first  questi<m  for  us  to  determine  I  Wm  to  more  obloquy  or  contempt,  or  bring 


is  whether  it  Is  libelous  within  the  purview 
of  our  statute  for  the  authorities  In  charge  of 
an  Insane  Institution  to  place  a  white  person 
In  that  part  thereof  set  apart  for  negro  pa- 
tients. It  Is  charged  in  the  petltkm  that  the 
officers  and '  agents  of  the  company  placed 
Lee  Collins  In  a  ward  set  apart  for  negro  pa- 
tients, and  therein  declared  to  the  world  that 
she  was  a  negro  woman,  and  that  it  altered 
upon  its  records  opposite  her  name^  wherever 
It  appeared,  the  word  "colored." 

It  will  be  noticed  that  there  Is  no  durge  In 
this  drst  cause  of  action  in  said  petition  oot- 
talned  that  the  word  *^lored,"  written  oppo- 
site the  name  of  Lee  Collins,  was  ever  pub- 


hlm  Into  more  disrepute,  than  a  charge  of 
this  character.  ^»enc«r  t.  Looney,  116  Va. 
767,  82  S.  B.  746;  Spotonio  v.  Fonrlchon,  40 
La.  Ann.  423. 4  South.  71;  Flood  v.  Mews,  71 
S.  a  112,  GO  a  B.  eS7;  Jonea  Folk.  190  Ala. 
248,  «7  Sooa.  677;  Upton  v.  Times,  104  La. 
141,  28  South.  07a 

Te  thB  placing  of  a  white  patient  In  that 
part  of  the  institution  used  and  set  apart  for 
colored  patients  Ut)eloua.  so  as  to  give  to  the 
patient  or  others  a  cause  of  action  within  the 
statutory  defhiltion  of  libel?  What  Is  libel 
In  this  state  mast  be  determined  by  the  pro- 
vision of  the  statute  as  defined  by  sectlou 
4956  of  the  Revised  Laws  of  1910.   In  other 


lished.  and  In  order  to  constitute  libel  there  I  ^.o^ds.  a  cause  of  acUon  for  libel  In  this 
must  be  a  publication.  Under  the  allegations;  gtate  is  statutory,  and  to  determine  what  is 
of  the  petition  the  wrlthig  of  the  word  "col- 1  m>eiou8  herein  we  must  refer  to  the  statute, 
ored"  opposite  her  name  upon  the  records  of      that  Is  coutroUIng. 
the  Institution  Is  not  a  publication,  as  it  Is'    [3]  gectlon  495< 
not  alleged  that  the  same  was  ever  seen  by  j  ^qiq  follows: 
any  one,  or  that  said  books  had  ever  been  ex- 
amined by  any  one  whatsoever,  or  that  ttie 
word  thus  written  had  ever  be«i  seen  or  read 


[3]  Section  4956  Of  the  Revised  Laws  of 


libd  is  a  false  or  malletoos  nnprivileged 
publication  by  writing,  printing,  picture,  or 


by  any  person  whomsoever.    This  in  our ,  e*ty  or  representation  to  the  eye 

Judgment  Is  necessary  before  an  action  for,  "hieh  exposw  any  person  to  public  hatred. 
Ubel  can  be  based  thereon,  so  far  as  the  writ-  f  "tempt,  ridicule  or  obloquy  or  whicli  tcnd« 

.  „    -  ^„  '        -     xr-™.-.-!!-  to  depnve  him  of  punlic  confidence,  or  to  m- 

ng  of  said  word  Is  conceme^  ^^^^ly,iuTehimiMhis<^up^ti<,i,,oranyTn^\iciouBVub- 
the  person  who  wrote  the  wort  in  the  books,  UcaUon  as  aforesaid,  designed  to  blacken  or  vU- 
must  have  seen  it.  but  that  person  must  havej  Uy  the  memory  of  one  who  is  dead,  and  tend- 
been  the  agent  of  the  corporation,  if  the  act  lag  to  scandalise  his  sarrivlng  relatives  ur 
is  to  be  said  to  be  the  act  of  the  corporation,  |  CrfendB." 
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But  we  cannot  Bee*  vmA&e  the  view  Out  we 
take  of  this  provision  of  Oie  statute,  bow  an 
action  for  libel  can  be  based  tbere<Hi.  '  By  ref- 
erence to  tlilg  statute  we  find  tbat  the  general 
words,  "at  other  fixed  representation,"  follow 
the  enomeration  of  particular  classes  of 
things  contained  In  said  section,  to  wit, 
"writing^  jwintlng,  picture,  or  effigy,"  and 
under  the  well-known  rule  of  statutory  con- 
struction the  general  words  other  fixed 
representation"  will  be  construed  as  appli- 
cable only  to  the  things  of  the  same  general 
nature  or  class  as  those  enumerated,  to  wit, 
"writing,  printing,  picture,  or  efl^," 

The  particular  words  used  are  presumed 
to  describe  certain  species,  and  the  general 
words,  are  used  for  the  purpose  of  Including 
other  species  of  tlie  same  Idnd  or  goius.  The 
words  "or  other  fixed  representation,"  fol- 
lowing the  oiumeratlon  of  ''writing,  printing, 
picture,  at  efflgy,"  are  therefore  to  be  read  as 
"other  such  like  kind  or  duracter."  What 
was  the  legislative  Intent  In  the  oiactment  of 
this  statute,  when  the  words  "or  other  fixed 
representation"  were  incorporated  therein? 
If  the  legislature  had  Intended  the  general 
words,  "or  other  fixed  representation,"  to  be 
used  In  their  unrestricted  sense,  they  would 
have  made  no  mention  of  the  particular  class- 
es mentioned  atmve  In  said  statute.  The 
generic  term  in  this  statute  is  the  false  and 
unprivileged  publication,  and  the  special 
words  are  used  to  describe  the  classes  or  spe- 
cies of  the  generic  term,  and  the  genial 
words  are  used  to  include  other  species  of  the 
same  kind  as  those  referred  to  in  the  particu- 
lar words  above  gLvtsi.  In  S6  Oya  111^  it 
is  said: 

"By  the  rule  of  constructioD  known  aa  'ejas- 
dem  generis,'  where  general  words  follow  the 
enumeration  of  particular  classes  of  persons 
or  thiagg,  the  general  words  will,  be  construed 
as  applicable  only  to  persons  or  things  of  the 
same  general  nature  or  class  as  those  enumerat- 
ed, ^e  pardcolar  words  are  presumed  to  de- 
scribe certain  species  and  the  general  words 
to  be  used  for  Uie  purpose  of  Indading  other 
species  oC  same  genua.  The  rule  is  based 
on  the  obvious  reason  tbat  if  the  Legislature 
had  intended  the  general  words  to  be  used  in 
their  unrestricted  sense  the;  would  have  made 
no  mention  of  the  particular  classes.  The 
words  'other*  or  'any  other,'  following  an  enu- 
meration of  particular  classes,  are  therefore  to 
be  read  as  'other  such  like,'  and  to  include  only 
others  of  like  kind  or  charncter." 

See  the  authorities  cited  In  the  notes  on 
page  1120. 

In  21  Ekic.  of  Law  (2d  Ed.)  p.  1012,  It  Is 
said: 

"Where  general  words  follow  particular  ones, 
the  rule  Is  to  construe  the  former  as  applicable 
to  persons  or  things  ejusdem  generis.  This 
rule,  which  is  sometimes  called  Lord  Trater- 
den's  rule,  has  been  stated,  as  to  the  word  'oth- 
er,' thus:  Where  a  statute  or  other  document 
enumerates  several  daasea  <^  persona  or  things, 
and  immediately  following  and  classed  with 


such  enumeration  the  clause  embraces  *othai^ 
persons  or  things,  the  word  'other*  wHl  gen- 
erally be  read  as  'other  such  like,*  so  that  per- 
sons or  things  therein  comprised  mar  be  read 
as  ejusdem  generis  wMi»-and  not  of  a  quality 
superior  to  w  dUhrant  Aram,  Ooss  ■psctteallT 
enumerate^." 

See  the  authorities  dted  In  the  note  on 
this  pag& 

This  court  in  the  case  of  Kansas  City 
Southern  By.  Co.  v.  Wallace  et  at,  38  Okl. 
233, 132  Pac  908,46UB.A.CN.  Sjm.  aald: 

"It  Is  true  that,  under  the  doctrine  cjtisdem 
generis,  general  words,  such  as  tboce  just  re- 
ferred to,  for  the  purpose  of  ascertaining  the 
intent  of  the  Legislature,  are  generally  restrict- 
ed in  their  scope  to  the  specific  daas  of  objects 
named.  Bat,  as  is  said  by  the  Supreme  Court 
of  Missouri  in  the  ease  vt  State  v.  Smith.  233 
Mo.  242,  ISS  8.  W.  4flS,  88  L.  B.  A.  (N.  S.) 
179:  The  rule  of  ^usdon  gMeiis  is  •  *  * 
resorted  to  merely  as  an  aid  in  eonstruetlou. 
If,  upod  consideratioa  of  the  whole  law  upon 
the  subject,  and  the  purposes  sought  to  be 
effected,  It  is  apparent  that  ttae  Legislatore  in- 
tended  the  general  words  to  go  beyond  the 
class  specifically  designated,  the  rule  does  not 
apply.  If  the  particular  words  exhaust  the 
class,  then  the  general  words  muat  have  a 
meaning  beywd  ^  daaa  cv  be  discarded  alto- 
gether.*'* 

Now  we  BDbmIt  ttiat  ttie  part  of  special 
words  here  need  did  not  exhaust  flie  daas  In- 
tended, and  thereftve  tbe  general  words  did 
not  have  a  meaning  beyond  &e  class  and  can- 
not be  discarded.  In  otbsr  words,  there 
might  be  a  question  of  doubt  as  to  wheOier 
an  engraving  or  a  statue -or  a  waxed  figure 
would  come  within  the  special  words  used  in 
thla  statute;  but  the  Legislature,  in  order  to 
embrace  everything  within  the  class,  used  the 
words  "or  othw  fixed  represnitatlon.''  Nu- 
merous authorities  could  t>e  cited  upon  ^ther 
tide  of  this  proposition,  for  it  Is  entirely  a 
matter  of  legislative  intent,  to  be  detmnlned 
from  a  construction  of  the  statute.  The  way 
we  view  It,  however,  and- applying  what  to 
us  Is  a  fair  and  a  reasonable  constmction  of 
the  statute  In  qtiestlon,  we  must  hold  that  the 
words  "or  other  fixed  representation"  must  be 
limited  to  the  class  Intended  by  the  use  of  the 
particular  words  "wrttiug,  printing,  picture, 
or  effigy"  as  contained  in  the  first  part  of  the 
statute. 

We  cannot  say  that  placing  a  white  patient 
In  that  part  of  the  institution  set  apart  for 
colored  patients  comes  within  tbe  application 
of  the  statute  so  as  to  make  the  same  libel- 
ous. However,  tf  it  were  libelous,  we  ex- 
ceedingly doubt,  under  the  provision  of  our 
statute,  whether  the  plaintiff  would  have  a 
cause  of  action  therefor. 

[4]  As  to  the  second  cause  of  action,  it  Is 
contended  that  the  communication  complained 
of  Is  a  privileged  communlcatiim;.  the  same 
being  a  letter  from  tbe  superintendent  of 
the  asylum  to  the  father  of  Lee  Codling  a  pa- 
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tlent  Kt  that  Inatttatlai,  In  t^erence  to  ber, 
ana  being  written  In  rsplj  to  a  letter  ad- 
dressed to  tbe  inatitntlon  the  plaintlfl 
bere.  In  tbe  brief  of  tbe  plaintiff  In  error 
it  is  said: 

"In  this  letter  Id  the  ioatut  case  the  lubject 
matter  of  the  letter  was  the  mental  condition 
of  L«e  CoUinB.  As  to  that  the  letter  vas  qual- 
ifledly  privfleced.  but  tiie  letter  of  inqntry  did 
not  eeek  Information  aa  to  tte  race  of  Lee 
GoUios.  That  fact  bad  no  reference  to  her 
mental  condition  and  had  no  bearing  open  it. 
When  the  information  was  volunteered  that 
Lee  Collins  was  colored,  it  was  information 
neither  asked  for  b;  the  letter  of  inquiry,  nor 
pertinent  to  the  letter  of  reply.  It  was  en- 
tirely foreign,  untrue,  derogatory  matter,  for 
■which  the  defendants  cannot  claim  the  doak  of 
qualtfiedly  privileged.*' 

tl]  Courts,  In  constralng  publication  alone 
to  be  libelous,  mus(  adopt  the  same  meaning, 
and  give  to  the  words  used  the  same  nnder- 
standing,  as  others  would  ordinarily  give  to 
them.  If  the  words  as  used  would  ordinarily 
convey  to  tbe  public  a  meaning  which  would 
subject  one  to  obloquy,  etc.,  aud  are  otherwise 
libelous  tbe  court  should  give  to  them  that 
meaning  and  understanding.  If  an  abbrevi- 
ated word  Is  used,  the  court  should  give  to 
the  abbreviation  the  same  meaning  and  on- 
derstaoding  that  la  commonly  given  and  un- 
derstood by  the  use  of  such  an  abbreviated 
word.  Here  tbe  abbreviated  word  for  "col- 
ored," or  "Col.,"  Is  used  in  said  letter,  and  Is 
complained  of  as  libelous.  "Col."  Is  an  ab- 
breviation for  "colored,"  and  the  word  "col- 
ored" Is  synonymous  with  the  word  "negro," 
and  Inasmuch  as  "CoL"  Is  an  abbreviation 
for  "colored,"  and  the  word  "colored,"  as  ap- 
plied to  the  person,  Is  synonymous  with  the 
word  "negro,"  it  Is  libelous  per  se  to  write  of 
a  white  person  that  he  la  c<dored. 

[S]  We  agree  with  the  defendant  in  error 
that  the  entire  contents  of  this  letter  com- 
plained of  Is  privileged.  It  was  written  by 
the  superintendent  of  an  Institution  having  In 
charge  the  patients  of  the  state,  helpless  and 
unfortunate  as  they  are,  to  the  father  of  one 
of  the  patients,  no  doubt  grievously  interested 
in  that  patient's  welfare.  The  law  as  well  as 
the  dictates  of  common  humanity  imposed  up- 
on the  superintendent  of  that  institution  tbe 
duty  of  answering  inquiries  of  such  character, 
and  likewise  tbe  duty  of  answering  fully, 
fairly,  and  freely  as  to  the  condition  of  the 
patient  Inquired  about  As  we  view  It,  the 
subject-matter  of  the  letter  was  Lee  Collins, 
and  it  was  tbe  duty  of  the  superintendent 
to  write  to  her  father,  not  alone  as  to  her 
mental  condition  and  her  physical  welfare, 
but  any  other  fact  or  circumstance  which  he 
should  know  In  order  tbat  he  might  be  the 
better  enabled  to  aid  and  assist  in  her  com- 
fort and  welfare.  If  she  was  regarded  at 
the  tautltotlon  aa  colored,  it  was  bla  duty  to 


Inform  the  fatber  of  that  fact,  wo  that.  If  an 
injury  was  being  done  to  her.  It  could  be 
runedled;  and  If  the  letter,  which  la  the  pub- 
lication complained  of,  Is  protected  by  the 
mle  of  being  quallfledly  privileged  In  all  oth- 
er thingi  MTe  and  except  Uie  use  of  tiw  ab- 
breviated word  "Col.,**  then  the  entire  sab- 
)ef^-mattor  of  tbe  letter  «u  likewise  within 
the  ml«i 

Viewing  this  mattor  as  we  do,  we  must 
bold  that  the  allegattMis  contained  in  Qie  flrst 
cause  of  action  of  the  petition  do  not  set 
forth  facta  sufficient  to  constitute  libel  within 
the  purview  of  our  statute  and  that  the  li- 
belous matter  complained  of  In  the  second 
cause  of  action  is  privileged,  and  the  Judg- 
ment of  the  trial  court  in  Bustainlng  a  de- 
mnrm  Qiereto  must  be  affirmed. 

PER  CDBIAM.  Adopted  In  whole. 

On  Rehearing. 

PER  CUIUAM.  The  petition  for  rehearing 
in  this  case  was  heretofore  granted,  and  the 
cause  has  been  reheard  on  oral  argument  and 
briefs  submitted.  After  further  consideration 
of  the  questions  nrged  for  reversal  of  tbe 
Judgment  of  the  trial  court,  we  are  of  tbe 
opinion  that  the  former  decision  Is  correct 
and  the  opinion  of  the  Commission,  filed  on 
July  25, 1916,  is  adopted  as  the  opinion  of  the 
court  in  this  case. 


CHINO  WING  V.  SOUTHERN  PAC.  00.  et 
si.   (L.  A.  B274.) 

(Supreme  Court  of  California.   Oct  2S,  1919.) 

1.  Appeal  and  ebbos  «»979(2>— Review  op 
obdbb  obaktino  new  tbial. 

In  an  action  against  a  railroad  for  the 
death  of  one  lying  on  the  track,  where  he  had 
been  thrown  by  an  automobile,  an  order  set- 
ting aside  verdict  for  defendant  and  granting 
a  new  trial  to  plaintiff  cannot  be  Jnt«fered 
with  oa  appeal,  whue  tiie  record  shows  ample 
evidence  to  indicate  tbat  Oie  engineer.  If  he 
had  emdsed  dne  mn,  eonld  have  aean  the  de- 
eeaaed  in  ample  time  to  have  stopped  the  train. 

2.  BaiLBOAns  •»812(4)— Liable  fob  tsijv- 

BIEB  TO  VBBSOM  OIT  TBACK  UITOEB  LAST 
CtSAB  CBANCE  nOCTBIIVE. 

Where  one  was  thrown  onto  a  railroad 
track  by  an  automobile  at  a  crossing,  and  the 
engineer.  If  he  bad  exercised  due  care,  could 
have  seen  him  In  time  to  have  stopped  the 
train,  but  failed  to  do  go,  the  railroad  waa  lia- 
ble for  runoinf  over  lum. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  Chiog  #lng,  as  sdministrator  of 
tbe  estate  of  VToag  On  King,  deceased* 
against  the  Southern  Padflc  Company,  B.  a 
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Jordan,  and  Warren  M.  Thome.  From  an 
order  setting  aside  a  verdict  In  favor  of  de- 
fendants, and  granting  a  new  trial,  deCsnd- 
anta  appeal.  Affirmed. 

Henry  T.  Gage  and  W.  I.  Gilbert,  both  of 
Los  Angelea,  for  appellants.  / 

Han7  U.  Irwin  and  Waldb  U.  Xork,  botb 
of  Los  Angdea^  for  respondeat 

At  the  conclusion  of  the  oral  argument, 
SHAW,  J.,  delivered  the  <H)i&lon  of  the  court; 
LAWLOH,  J.,  &nd  OLNEY,  J.,  concurring: 

nils  Is  an  action  for  damages  for  the 
death  of  decedent,  Wong  On  King,  alleged  to 
have  bem  caused  by  the  conduct  of  the  de- 
fendant in  negligently  propelling  Its  eu^xte 
along  Alameda  street  In  the  (dty  of  Los  An* 
geles,  at  a  sti;^  crossing  over  hla  body  then 
lying  on  the  railroad  trade,  where  he  bad 
been  thrown  by  a  pawing  automobile,  A 
verdict  was  glv«n  for  the  defendant,  and  the 
court  beUm  granted  a  new  trial. 

[1, 2]  ^nie  mily  point  assigned  for  reversal 
Is  that  the  evidence  did  not  Justify  the  ord« 
granting  a  new  trial;  that  la,  that  on  the 
evidence,  as  given,  the  verdict  should  have 
been  for  the  deffendiant  aa  matter  of  law.  The 
record  shows  ample  evidence  to  Indicate  that 
the  engineer  in  charge  of  the  train,  if  he  had 
exercised  due  care,  could  have  8e«i  the  de- 
ceased lying  on  the  track  In  ample  time  to 
have  stopped  the  train.  Under  these  circum- 
stances  we  cannot  disturb  the  (O^er  of  the 
court  granting  a  new  trial. 

The  order  la  affirmed. 


In  re  HASTLETS  ESTATE..  (L.  A.  0202.) 
(Supreme  Court  of  California.   Oct.  27,  1919.) 

1.  WiLU  «s»288<3)— BuBDBiff  TO  raoTx  nr- 

VALIDITT  OF  CLAUK  OF  OXAOBAPHIC  WILX» 
Wtiere  an  olographic  will  was  admitted  to 
probate  with  a  separate  reeidnary  clause  as 
part  of  it,  OD  sulnequent  contest  the  burden 
rested  on  conteatanti  to  show  the  residuary 
claase  objected  to  was  not  a  valid  testamentary 
diapoBition  by  testator  because  not  dated;  the 
Driginal  order  of  probate  creating  a  prima  facie 
presumptioD  that  the  wilt,  residuary  clause  and 
all,  was  a  single  instrument  covered  by  tbe 
single  date. 

2.  Wnxa  ^130— Rebiddabt  olatjsb  or  olo- 

OBAFHIO  WILL  COVEBED  BT  DATS  OF  HAIN 
IHBTBUHVNT. 

If  the  leparate  residuary  daose  of  an  olo- 
graphic will  was  written  by  testator  when  he 
wrote  the  body  of  the  instrumeot  as  part  of 
the  same  testamentary  act,  the  instrument  as 
a  whole  was  a  siusle  instrumeot,  and  tbe  date 
at  the  beginning  jcovercd  both  portions  of  it. 


Department  1. 

Appeal  from  Superior  Court.  Los  Ancdes 
Comity;  Lewis  B.  Works;  Jodge. 

In  tbe  matter  of  the  estate  of  Fruk  J. 
Hartley,  deceased.  From  aa  order  revoking 
probate  of  a  portion  of  decedent's  will,  nn  ap- 
peal was  taken.  Order  reversed. 

E.  K.  Rogsra,  of  Los  Angeles  (L.  V.  SUver- 
steln,  of  Los  Angeles,  of  counsel),  for  appd- 
lanta. 

Clyde  C  Shoemaker,  Qeoi^  H.  Wciodmfl. 
and  Woodmff  &  Sboemate-,  all  of  Los  An- 
geles, for  respondents. 

At  the  conclnsicm  of  tbe  oral  argum«it  OL- 
NBT,  J.,  delivered  the  opinion  of  the  court, 
SHAW,  J.,  and  LAWLOR,  J.,  concurring; 

In  this  case  a  docommt  entirely  written,, 
dated  and  signed  In  the  hand  of  the  testator, 
was  admitted  to  probate.  The  oitire  docu- 
ment reads  as  follows:  ' 

"Los  Angeles,  Cal..  Aug.  15th,  1917. 

"My  Last  WilL 

"Frank  J.  Hartley— being  of  sound  and  dis- 
posing mind— as  follows— I  bequeath. 
To  my  daughter  Lillian  M.  Murphey. .  500.00 

To  my  daughter  Edith  F.  Haney  $500-00 

To  my  son  Frands  O.  Hartley..'  $500.00 

To  my  daughter  Loretta  T.  Hartley. . .  $500.00 

To  my  BOD  Sylvester  B.  Hartley  $500.00 

To  my  son  Lawrence  P.  Hart^  $500.00 

To  my  son  Herbert  J.  Hartley  $500.00 

To  my  Tife  Ida  S.  Hartley  $100.00 

and  no  more  aa  property  settlement  has  long 
been  made,  same  ia  of  record.  And  I  herein 
name  my  son  Francis  C.  Hartley  to  act  as  ad- 
ministrator of  my  estate,  and  In  case  of  bis 
death  my  daughter  Edith  F.  Han«y  to  act  as 
my  admhiistratrlz. 

"[Signed]  Frank  J.  Hartley. 

"Resldae  to  be  divided  equally  between  my 
daughter  Ulllan.  my  daughter  Edith  and  my 
son  Frands  C  Hartley. 

"[Signed]   Frank  J.  Hartley. 

"S^ineral  expenses  to  be  paid  first  out  of  mon- 
ey on  hand  or  life  insurance  money. 

"P.  J.  H." 

After  tbe  will  had  been  admitted  to  pro- 
bate a  contest  was  Inaugurated  by  certain  of 
the  heirs  against  the  portion  of  the  Instru- 
ment following  the  flrst  signature  of  Bie  tes- 
tator and  by  which  the  residue  of  the  testa< 
tor's  estate  was  given  to  three  of  his  children. 

The  point  made  on  the  cwitest  is  that  this 
portion  of  the  will  Is  a  codicil,  and,  not  being 
separately  dated,  Is  void.  The  question  Is 
Identical  with  that  presented  in  the  case  of 
La  Grave  v.  Merle,  6  La.  Ann.  278,  S2  Am. 
Dec.  589,  and  is  there  put  in  this  language; 

"Where  an  olographic  testament  contains  sev- 
eral dispositions,  of  which  the  first  one,  at  the 
same  time  dated  and  signed,  and  tbe  second  are 
only  signed  by  tbe  testator,  ere  the  latter  null 
for  want  of  date?  They  are;  provided  that 
from  the  manner  those  clauses  are  conceived 
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and  idaccd,  tiiej  cannot  be  considered  to  have 
been  written  immediately  after  the  firct,  and  on 
the  tame  date  that  the  first  was  written.  But 
If^  aecordins  to  the  contents  or  position  of  the 
second  danses,  it  appears  that  they  could  have 
been  written  od  the  same  day  with  the  first,  we 
ongbt  to  presume  that  they  were  so  In  effect, 
consider  them  as  forming  bnt  one  and  the  same 
testament,  and  apply  to  the  whole,  which  ia 
composed  of  different  clatusesy  tbe  general  prin- 
ciple that  it  is  sufficient  for  the  validity  of  the 
olographic  will  that  it  be  dated  in  the  context, 
without  its  having  a  date  at  the  end." 

[1.  2]  It  is  not  necessary  In  this  case  to  go 
qnite  as  far  as  was  done  in  tbe  Loalsiana 
det^ion,  for  It  appears  here  tiiat  in  the  first 
instance  the  Instrument  was  admitted  to  pro- 
bete  as  tbe  decedent's  will  with  tbls  residu- 
ary clause  as  a  part  of  it,  with  the  result 
that  upon  this  contest  subsequently  Instituted 
the  burden  rests  upon  the  contestants  to  show 
tliat  the  portion  objected  to  was  not  a  valid 
testamentary  disposition  by  the  testator.  If, 
as  a  matter  of  fact,  tbe  residuary  clause  was 
written  by  tbe  testator  at  the  sune  time  with 
his  writing  tile  body  of  the  Instrument  and 
as  ft  part  of  one  and  the  same  testamentary 
act,  there  can  be  no  reasonable  question  but 
tbat  the  Instrument  as  a  whole  Is  a  single 
instrument,  and  tbe  date  at  tbe  beginning 
eoTem  l>oth  portions  of  the  Instrument.  Tbe 
original  order  of  prolwte  creates  a  prima  fade 
presumption  that  tbls  was  tbe  fact  There  is 
nothing  In  tbe  instrument  to  Indicate  the 
contrary,  and  thereby  overcome  tbe  presumiH 
tlrai,  and  no  evidence  was  offered  to  overcome 
it  Mot  does  the  contest  filed  contain  any 
allegation  to  the  eflCect  tbat  this  portion  of 
the  will  was  executed  at  a  time  and  as  a  part 
■of  a  testamentary  act  different  from  Qie  time 
and  act  at  and  by  which  tbe  nuUn  body  of 
ttie  Instrument  wfts  executed.  This  being  tbe 
situation,  the  presnmptlon  arising  from  the 
original  probate  Is  not  overcome,  and  it  must 
be  taken  ttiat  both  portions  of  the  Instrument 
were  executed  at  ttie  same  time  and  as  part 
of  the  same  testamentary  act,  so  Out  tlie  one 
date  covers  botii. 

It  follows  that  tbe  ordn-  of  Oie  probate 
court  revoking  the  probate  of  this  portion  of 
the  will  should  be  reversed;  and  it  Is  so  or- 
dered. 


BAYSIDE  LAND  GO.  v.  PHILLIPS  et  al. 
(Civ.  S042.) 

(District  Gonrt  of  Appeal,  First  District,  Di- 
vision 3,  OaHftvnla.   Sept.  12,  1919.) 

1.  Vehdob  ano  pukobabeb  «=>104^Bi}aDKi« 

ON  VENDOB  to  show  KEVIVAJL  OV  OONTBAOT. 
Id  an  action  to  quiet  title,  where  defense 
was  tbat  defendant  was  entitled  to  possession 
under  contract  of  sale,  tbe  burden  waa  on  the 
plaintiff,  having  conceded  a  waiver  of  the  right 
of  forfeiture  of  tbe  contract  for  delay  in  pay* 


meats,  to  show  a  revival  of  the  terms  of  the 
contract  by  proof  of  a-  definite  and  spedfle  no- 
tice of  an  intention  to  enforce  It 

2.  Appeal  and  ebbob  «=»1011(1>— Eevikw  or 
nNDiHQs  or  rAOT  OH  conrucTiNa  evi- 
nxNcx. 

Finding  of  trial  court  that  vendor  did  not 
give  notice  of  an  intention  to  enforce  a  con- 
tract of  sale  after  having  waived  forfeiture 
will  not  be  interfered  with,  where  the  evidence 
as  to  such  notice  was  evasive,  indefinite,  and 
conflicting. 

3.  Appeal  and  ebboe  «s»1071(6)— Failubs 

TO  rilTD  OV  ALL  ISSUES  BABITLESS. 

Where  a  finding  on  one  iasue  Is  sufficient 
alone  to  suK>ort  Judgment,  failure  to  find  on 
other  issnes  is  Immaterial. 

Appeal  from  Superior  Ooort;  Oimnge  Ooni^ 
ty;  W.  H.  Thomas,  Jndc& 

Action  by  the  BaTslde  Land  Company 
against  Mrs.  Eva  Phillips  and  Mrs.  F.  H.  Hai^ 
mer.  Judgment  for  defmdants,  and  plain- 
tiff appeals.  Affirmed. 

Bordwell  &  Mathews,  of  Los  Angeles,  for 
appellant.. 

Evans,  Abbott  St  Fearc^  of  Los  Angeles,  for 
respmdents. 

NOURSB.  X  Action  to  quiet  title  to  real 
property,  I  in  which  defmdants  claim  an  in- 
terest by  reason  of  a  written  oontraet,  entered 
into  betwera  the  parties  hereto,  by  which 
plaintiff  agreed  to  sell  and  defendants  agreed 
to  buy  said  property.  The  trial  court  ren- 
dered Judgment  in  favor  of  defendants,  from 
which  plaintiff  appeals. 

Said  contract  waa  found  by  the  court  to 
have  been  executed  on  or  about  August  28, 
1913.  The  provtaliHis  material  to  this  appeal 
are  as  follows: 

"Said  lot  being  sold  for  the  sum  of  seven 
hundred  (¥700)  dollars  gold  c<»n  of  the  United 
States,  and  the  said  parties  of  the  second  part, 
in  consideration  of  the  premises,  agree  to  pay 
to  the  said  party  of  the  first  part  the  eaid  sum 
of  seven  hundred  ((700)  dollars,  as  follows,  to 
wit:  Hie  sum  of  seventy  ($70)  dollars,  cash,  re- 
ceipt whereof  is  hereby  acknowledged ;  the  fur- 
ther sum  of  ten  (910)  or  more  dollars  on  or 
before  the  28th  day  of  each  and  every  month 
hereafter  until  the  full  amount  of  principal  with 
interest  on  deferred  payments  has  been  fuUy 
paid;  all  to  bear  interest  from  date  until  paid 
at  the  rate  of  six  (6)  per  cent,  per  annum, 
payable  and  compounded  semiennuaUy.  And 
the  said  parties  of  tbe  secuid  part  agree  to  pay 
all  state  and  county  taxes,  and  assessments  of 
whatsoever  natore,  which  may  become  due  on 
the  premises  above  described.  It  is  further 
agreed  that  time  is  of  the  essence  of  this  con- 
tract, and  in  the  event  of  a  failure  to  comply 
with  the  terms  hereof,  by  the  said  parties  of  the 
second  part,  said  party  of  the  first  part  shall 
be  released  from  aU  obligations  in  law  or  equi- 
ty to  convey  said  property,  and  the  said  parties 
of  the  second  part  shall  forfeit  all  right  there- 
to." 
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AKqpeUant  contenda  that  defendants'  Inter- 
est in  raid  contract,  and  In  tiie  land  therein 
involTed,  terminated  on  the  27tti  day  of  No- 
vember, 191S,  by  reason  of  the  exercise  of 
the  forfeiture  clause  ttaerdn  contained.  De- 
fendants, on  the  other  hand,  deny  plalntttTa 
rl^t  to  exercise  swih  forfeiture  reason  of 
the  wairer  of  that  provlalon  of  the  agreement 

It  appears  from  the  reoord  that  oo  Novem- 
ber 27,  lOlS,  the  total  amount  paid  on  satd 
contract  was  $177.48,  principal  and  Interest; 
that  on  said  date  there  was  a  total  delin- 
quency 4tf  $231.1B,  made  up  as  follows:  Nine- 
teen principal  paymoits,  amounting  to  $190; 
accumulated  Interest,  amounting  to  135.18; 
delinquent  taxes,  covering  a  period  of  two 
years,  amounting  to  $5.97.  It  also  appears 
that  the  last  payment  on  the  contract,  amount- 
ing to  $7.60,  waa  made  July  SO,  191S;  tlmt 
some  time  subsequent  to-that  date  (the  time 
is  not  otlierwlse  fixed  by  ttas  evidence)  Mrs. 
Harmer,  one  of  the  defendants,  attempted 
to  mate  a  further  payment  of  $5,  but  that 
plaintiff  refused  to  accept  it,  stating  that  the 
contract  had  be«i  canceled  November  27, 
1015;  that  on  March  20,  1910,  defoidants 
offered  plaintiff  a  check  for  $290.  the  fiill 
amount  then  delinquent,  but  that  plaintiff  re- 
fused to  accept  the  same. 

[1,2]  Appellant  concedes  that— ■ 

"DefcndantR  did  not  make  payments  punctual- 
ly, and  plaintiff  for  nearly  two  yean  indulged 
tivem  in  this,  and  accepted  payments  fnac  time 
to  time  of  less  than  the  -vhoU  amount  due  at 

the  time  of  such  payments." 

Plaintiff  likewise  concedes  that  such  con- 
duct operated  as  a  waiver  of  that  clause  of 
the  agreement  making  time  the  essence  there- 
of, and  created  "such  a  temporary  suspension 
of  the  .right  of  forfeiture  as  oould  only  be 
restored  by  giving  definite  and  specific  notice 
of  an  intention  to  enforce  it."  Stevinson  v. 
Joy,  164  Cal.  279,  285,  128  Pac.  751 ;  Myers 
V.  Williams,  173  Cal.  301,  304,  159  Pac.  982; 
Bnrmester  v.  Horn,  35  Cal.  App.  549,  652,  170 
Pac.  674;  Boone  v.  Templ^an,  168  Cal.  290, 
297,  110  Pac.  947, 139  Am.  St.  Bep.  126.  Plain- 
tiff, however,  insists  that  such  notice  was 
given  to  defendants,  and  that  the  provision 
making  time  the  essence  of  the  contract  was 
thereby  revived.  Defendants  deny  the  receipt 
of  such  notice,  and  contend  that  the  contract 
was  still  In  force  March  20, 1916,  when  plain- 
tiff refused  to  accept  the  amount  due  there- 
under. The  trial  court  found  that  the  "plain- 
tiff corporation  has  never  given  notice  of 
cancellation  or  voidance  of  said  contract" 

Having  conceded  the  waiver  of  the  right  of 
forfeiture,  the  burdoi  was  on  the  appellant 
to  show  a  revlral  of  the  terms  of  the  contract 
by  proof  of  a  definite  and  specific  notice  of 
the  intention  to  enforce  It  As  to  this  the 
evidence  was  evasive.  Indefinite,  and  conflict- 
ing, and  the  trial  court  was  Justified  In  mak- 
ing the  finding  above  noted. 


Tl]  Havluff  thus  waived  the  light  of  for- 
feiture and  tailed  to  prove  the  revival  at  that 
rUihU  the  failure  of  the  court  to  find  on  other 
issues  becomes  Immaterial  on  this  appeaL 
Hertel  v.  Endreck,  174  Pac  SO;  Smith 
Smith,  173  Cal.  726,  161  Pac.  49S.  A  flndbEiS 
faTOrahle  to  app^ant  <m  eadi  ttf  these  Is- 
sues would  not  support  a  Judgment  in  itB 
CtTor  In  Tlew  the  general  finding  of  want 
of  notice.  A  finding  ttils  issue  alone^  taken 
with  the  ooncesslons  of  appellant-  in  mffl- 
dent  to  support  the  Judgment 

The  Jndgmeat  la  ^bmed. 

We  concur:  LANGDON,  P.  J.;  BBIT- 
TAIN.  J. 


BABBEB  v.  SUPERIOR  COURT  Or  qAIil- 
VORNIA  IN  AND  FOR  SAN  DIEGO 
OOUNTT  et  sL     iOiv.  2008.) 

(District  Court  of  Appeal,  Second  District  Divi- 
sion 1,  California.  Sept  S,  1910,  Rehearing 
Denied  by  Sapreme  Court  Nov.  8,  1019.) 

1.  Equitt  ^3»30(1)— Obaht  or  oouFun  kb- 

Where  eqoity  has  acquind  jurisdiction  for 
one  purpose,  it  wilt  retain  that  jurisdiction  to 
the  final  adjustment  of  all  differeneos  between 
the  parties  arising  fnun  tht  eauss  of  action  pre- 
sented. 

2.  COUBTS  «S»475(%  8)  —  BXECUTOBS  AND 
ADHINISTEAT0B8  4=>516(4)— EqUirT  JUSIS- 
niCTION  OF  ACCOUNTINQ  BT  ADiaNIBrBATOH. 

Until  a  decree  settling  an  administrator's 
account  and  distributing  the  estate  is  made  final 
by  expiration  of  time  (or  appeal,  the  court  of 
probate  has  exclusive  jarisdlction  over  all  mat-' 
ters  of  accounting,  but  after  that  time  has  ex- 
pired, if  the  decree  was  fraudnloitly  obtained, 
equity  has  iorisdlction  oi  an  action  to  set  it 
aside,  and  in  order  to  afford  complete  relief  maj 
require  an  accounting  by  the  administrator  in 
such  action,  unless  the  usual  diancery  powers 
are  curtailed  by  some  peculiar  limitation  hi  the 
nature  of  the  case. 

3.  EXECDTOia  AHD  ABUIHI8TBAT0BB  ^>S10' 
(4)— NkCKSSABT  FABTIBS  IK  PBOOBDtKG  IH 
KQCITT  FOB  ACCOUIVTIIia. 

Where,  in  an  administratrix's  suit  in  equi- 
ty against  a  former  administrator  of  the  estate, 
the  decree  of  settlemmt  and  distribution  is  set 
aside  for  fraud,  an  accounting  by  the  adminis- 
trator may  be  made  in  such  suit,  instead  of  in 
the  prbbate  court,  though  new  claimants,  not 
before  the  court,  might  assert  claims,  since,  in 
view  of  Code  Civ.  Proc.  H  S60, 1686,  the  admin- 
istratrix represotts  all  posstUe  clidmants  and 
is  the  only  necessary  plaintiff,  and  p^ment  to 
plaintiff  of  the  amount  found  due  will  protect 
the  administrator. 

Petition  1^  B.  M.  Barber  against  the  Su- 
perior Court  of  San  Diego  County  and  C.  N. 
Andrews,  Judge  of  said  Court  for  writ  of 
prohibition  to  prevoit  setting  aside  of  a  de- 
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cree  of  s^tlement  ot  account  and  dlstrlba- 
tion  In  probate,  to  wlildi  petition  respoodttiti 
demurred.  Writ  denied,  and  proceeding  dU- 
mtased. 
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Xbomasi  Beedy  it  Lanagan.  of  San  Francis- 
co, and  Patterson  Sprlgg;  of  San  Diego,  for 
petitions. 

BlsdiofC  &  Thompson,  of  Eacondldo,  for 
respondents. 

CONRET,  P.  J.  The  petitioner  applied  for 
a  Tprit  of  prohlliltlon  commandlDg  respond- 
ents to  refrain  from  certain  threatened  pro- 
ceedings In  an  action  numbered  26366  and  en- 
titled "Oster^rd,  AdmlDlstratrU.  et  al.  t.  E: 
M.  Barber  and  United  States  TldeUty  &  Guar- 
anty Company."  An  alternative  writ  was  Is- 
sned.  Respondents*  return  is  in  the  form  of 
a  demurrer,  whldi  rests  upon  the  ground  that 
the  facts  alleged  are  not  sufficient  to  entitle 
petitioner  to  the  demanded  relief. 

Barber  was  administrator  of  the  estate  of 
James  Oeteigard,  deceased.  His  final  account 
and  petition  for  settlement  and  distribution 
of  that  estate  were  filed  on  the  10th  day  of 
September,  1914,  In  the  superior  court  of  Ban 
Diego  county.  On  the  29th  day  of  that  month 
the  account  was  approved  by  order  of  court, 
and  a  decree  of  final  distribution  followed  in 
due  course.  On  the  6th  day  of  July,  1916,  the 
letters  of  administration  of  Bsrber  were  re- 
voked. On  the  8th  day  of  Jaly,  1916,  Ingtna 
Ostergard  waa  anK^ted  administratrix  of 
eaid  estate. 

Thereafter  Inglna  Ostergard,  as  adminis- 
tratrix, together  with  Victoria  Jensen,  Mary 
Larsen,  and  Inglna  Ostergard,  claiming  to  be 
the  only  heirs  at  law  of  James  Ostergard,  de- 
ceased, and  claiming  to  be  the  only  persons 
Interested  In  hU  estate,  commenced  said  ac- 
tion No.  26366.  In  that  action  facts  were  al- 
leged showing  that  said  final  account  of  Bar- 
ber as  administrator  was  false  and  fraudu- 
lent, and  that  In  fact  he  failed  to  account 
for  a  large  amount  of  the  assets  of  the  estate, 
and  falsely  credited  himself  with  sundry 
sums  for  which  In  fact  he  was  not  entitled 
to  receive  credit;  that  the  time  wlQiin  which 
an  appeal  might  have  been  taken,  or  any  ap- 
plication for  relief  made,  as  against  said  or- 
der and  decree  in  the  probate  proceeding,  had 
expired  before  the  alleged  fraudulmt  acts  of 
Barber  were  discovered  by  the  plaintiffs. 
Plaintiffs  demanded  that  said  order  and  de- 
cree be  vacated;  tliat  a  true  account  t>e 
made;  and  prayed  for  such  other  and  further 
relief  as  is  agreeable  to  equity. 

The  petition  b^eln  shows  that  on  the  22d 
day  of  March,  1919,  in  said  action  No.  26366, 
findings  of  fact  were  entered,  and  conclusions 
of  law  thereon,  which  were  In  favor  of  the 
plalntlffs;  that  the  court  proposes,  not  only 
to  set  aside  said  order  and  decree  in  the  pro- 
bate proceeding,  but  also  has  made  an  order 
fixing  a  certain  date  for  an  accounting  to  be 
made  by  said  Barber,  before  the  court  in  said 
action  No.  26366. 


By  his  twtitlon  herein  said  E.  M.  Barber 
seeks  to  prevent  respondent  from  proceeding 
with  such  proposed  accounting,  in  that  ac- 
tion. His  contention  is  that  the  settlement 
of  such  an  account  Is  ,vrlthin  the  exclusive  ju- 
risdiction of  the  superior  court  as  a  probate 
court,  exercisable  solely  by  a  proceeding  in 
the  matter  of  the  estate  of  James  Ostergard, 
deceased,  and  that,  therefore,  the  court  in 
the  equity  case  having  set  aside  the  order  and 
■decree  formerly  made.  Its  sole  further  juris- 
diction will  be  limited  to  the  power  to  decree 
that  a  further  accounting  be  made  in  the 
probate  proceeding.  This  contention  presents 
the  only  question  now  before  us. 
[1]  1.  It  is  an  established  rule  that— 

"Where  equity  has  acq  aired  jurisdiction  for 
one  purpose,  it  will  retain  tiiat  jurisdiction  to 
the  final  adjustment  of  all  differences  between 
the  parties  arising  from  the  cause  of  action  pre- 
sented. It  is,  indeed,  the  duty  of  a  court  of 
equity,  when  all  the  parties  to  the  controversy 
are  before  it,  to  adjust  the  rights  of  all  and  leave 
nothing  open  for  further  litigation."  Swan  v. 
Talbot.  1S2  OaL  142,  94  Pa&  23$,  17  Ll  B.  A. 

(N.  s.)  loea 

[2]  2.  Let  It  be  assumed  that  untn  the  de- 
cree settling  the  final  account  of  Barber 
as  administrator  and  distributing  the  estate 
had  been  made,  and  nntll  that  decree  had  be> 
come  final  by  exptratlMi  of  the  time  within 
which,  an  appeal  therefrom  might  have  been 
taken,  the  court  In  probate  had  exclusive  jn- 
risdiction  over  all  matters  of  accounting  by 
the  administrator.  Bat  when  that  time  had 
expired,  and  no  opportunity  remained  by  ap- 
peal  or  motion  to  obtain  any  relief  against 
such  decree,  the  powers  of  a  court  of  equity 
were  at  once  availably  if  the  decree  had 
been  fraudulently  obtained;  and  those  pow- 
ers became  active,  instead  of  latent,  for  the 
very  reason  that  then  the  ordinary  course  of 
procedure  within  the  limits  of  probate  juris- 
diction could  not  be  used  to  aCFord  the  de- 
manded relief.  At  the  time  when  action  Na 
26366  was  Instituted,  the  court  acquired  ju- 
risdiction over  the  subject-matter  thereof. 
Unless  there  Is  some  peculiar  llmltatton  In 
the  nature  of  the  case,  whereby  the  nsnal 
chancery  powers  are  curtailed,  we  are  cer- 
tain that  an  accounting  may  be  made  In  that 
action,  and  a  decree  entered  granting  com- 
plete relief  betwem  the  parties  before  the 
court 

[3]  3.  Petitioner  contoids  that  there  is  a 
reas(»i  why  the  accounting  must  be  had  in  the 
probate  court,  In  this,  that  the  proposed  de- 
cree will  necessarily  reopen  the  administra- 
tion of  the  estate,  by  setting  aside  the  decree 
of  settlement  of  account  and  final  distribu- 
tion ;  that  a  new  decree,  based  upon  a  new  re- 
port, notice,  and  hearing,  will  be  required  In 
that  proceeding;  that,  perchance,  additional 
claimants  to  some  Interest  In  the  estate  will 
be  unearthed;  that  such  addlHcmal  claimants 
being  not  before  the  court  In  the  action  in 
which  U  is  now  proposed  to  take  an  aoconnt- 
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lug,  Mr,  Barb«r  will  ttnu  be  exposed  to 
two  aereral  attadts  upon  his  adndnietrfttlon 
wbere  onlj  one  should  be  mqnired.  Counsel 
for  petitioner  say: 

"If  the  present  case  proceeda  to  a  judsmeDt, 
Mr.  Barber  will  have  to  pay  to  the  plaintiffs 
the  amount  found  due  from  blm  on  an  acconnt- 
inK<  Tfila  will  not  protect  him,  because  tbe  pro- 
bate court  bai  not  determined  to  wium  tbe  es- 
tate of  James  Ostertard  b  to  to." 

Tbls  contention  Is  not  sound.  Barber  can 
satisfy  any  decree  entered  against  him  by 
paying  tbe  required  earn  into  the  hands  of 
the  administratrix,  who  is  a  plaintiff  In  the 
action,  and  as  such  admlntatratriz  will  be  re- 
sponsible for  the  money  bo  received.  The 
court  in  its  findings  has  declared,  pr^mably 
upon  sufficient  evidence.  Oiat  the  plaintiffs 
are  tbe  only  belrs  at  law,  persons,  and  par- 
ties Interested  U  the  esUte.  With  all  hla 
years  of  acqnalntance  with  this  estate  and 
its  affairs,  petitloDer  does  not  anywhere  sag- 
gest  a  claim  that  this  finding  is  tiatrue.  He 
rests  upon  the  bare  possibility  that  some  new 
claimant  might  appear  when  the  administra- 
tion of  tbe  estate  Is  about  to  be  closed,  and  so 
raises  this  cloud,  less  substantial  than  ether, 
as  a  wall  to  limit  the  Jurlsdlctlcn  of  a  court 
of  equity.  If  there  be  some  remaiolng  un- 
known claimant,  be  has  been  ^represented  by 
the  administratrix  as  plaintiff  In  action  No. 
20306.  If  section  369  of  the  Code  of  CivU  Pro- 
cedure applies  to  such  an  action — and  we 
think  that  it  does — she  was  Uw  only  necessa- 
ry plaintlfl  in  that  action. 

"An  administrator  may,  in  bis  own  name,  for 
the  use  and  bmefit  of  all  parties  Interested  In 
the  estate,  maintain  actlona  on  the  bond  of  an 
executor,  or  of  any  former  administrator  of  tiie 
same  estate."  Gode  Civ.  Proa  |  lS86k 

There  appears  to  be  no  good  reascm  why 
the  administrator  may  not.  with  like  effect, 
nnder  appropriate  circumstances,  maintain 
a  suit  for  an  accounting,  against  a  former 
administrator. 

For  the  foregoing  reasons,  an  order  has 
been  entered  doiylng  the  application  for  a 
peremptory  writ*  and  directing  that  this  pro- 
ceeding be  dismissed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


STANDING  V.  MOROSCO.   (Civ.  1879.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Sept.  8,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Nov.  6,  3.919.) 

1.  Frauds,  nAxurm  of  <s3»U9(1),  126  —  Es- 

TOFPBL  TO  PLBAD. 

Every  person  bdng  advised  of  the  require- 
ment of  Civ.  Code,  |  1624,  aubd.  1,  ai  to  con- 


tracts  net  to  be  pertovmed  wlddn  a  year,  the 
mere  omisdon  ts  insiat  tiiat  a  writing  be  made, 
or  reliance  only  on  tbe  nnfolfiUed  promise  of 
the  other  party  to  pat  Uie  agreonent  in  writing, 
is  not  sufficient  to  protect  tbe  party  Insbting  on 
fulfillment  of  the  contract,  but  he  must  be  misled 
by  tbe  other  to  his  prejudice  Oirough  represen- 
tation, by  words  w  ccmduct,  of  lack  at  inten- 
tion to  resort  to  plea  of  tbe  statute. 

2.  Feattds,  STATim  OF  «=»129(2)  —  Irjitbt 

AK  BLEUXIfT  OF  XSTOPFU.  TO  PXXAD. 
A  party  seeking  to  enforce  a  contract  not 
to  be  performed  within  a  year,  and  against 
whom  the  statute  of  frauds.  Civ.  Code,  |  1624. 
is  set  up  because  the  contract  is  not  in  writing, 
muet  show,  in  order  to  avail  liimsdf  of  the  prin- 
cljds  of  part  performane^  not  only  tikat  bo 
was  misled  by  tbe  othw  party's  im^ed  or  ex- 
press rcfiKaentation  that  he  would  not  rely  on 
tbe  atatute,  but  also  that  plaintiff  has  altered 
his  position,  so  that  he  will  be  made  to  auffer 
loss  or  unconscionable  Injury,  if  the  plea  of  the 
statute  Is  allowed  to  prevaU. 

S.  IfAsmni  AND  nsvAHT  <-JuOC^— Hmwo  or 

flEBVAlTT  nOH  WBK  TO  WBK. 

Where  the  compeosatiDn  of  an  actor  waa  to 
be  paid  at  a  weekly  rate,  the  term  of  employ- 
ment should  be  construed  as  being  from  week  to 
week,  even  without  reference  to  Civ.  Code,  f 
2010,  imposing  such  rule  of  construction  on  con- 
tracts for  the  employment  of  a  "servant,"  de- 
fined bj  section  2009  to  be  one  employed  to 
render  personal  service  otherwiae  thui  In  tbe 
pursuit  of  an  independent  calling. 

[Ed.  Note.— For  other  definitions,  sse  Words 
and  Phrases,  First  and  Second  Series,  Servant.} 

4.  FSAtTDS,  BTATDTB  OF  4s>129^)— VOID  CON- 
TBAOT  NOT  EKfOBOKABU  ON  OlOOIfD  OF  U- 
TOPPKU 

Actor,  suing  manager  en  contract  ot  em- 
ployment for  a  year,  void  nnder  Civ.  Code,  S 
1624,  snbd.  1,  because  not  to  be  performed  with- 
in a  year  and  not  in  writing,  on  the  facts  alleged 

in  the  complaint,  held  not  entitled  to  enforce 
such  contract  against  the  manager  on  any 
ground  of  estoppel  through  detriment  to  him 
(tbe  actor)  by  removal  of  himself  and  fiuaily 
from  New  York  to  Los  Angeles. 

Appeal  from  Superior  (3ourt,  Los  Angeles 
County ;  Curtis  D.  milmr,  Judge 

Action  by  Herbert  Standing  against  01iv» 
lionweo.  Frcon  Judgmoit  of  dismissal,  idain- 
tiff  appeals.  Affirmed. 

Paul  W,  Scbenck  and  Joseph  Citron,  both 
of  Los  Angeles,  for  appellant. 

Scarborough  &  Bowoi,  ot  Los  Angeles^  tat 
resp(mdent. 

JA&IES,  J.  The  demurrer  of  defendant  on 
general  and  special  grounds  was  sustained 
to  tbe  third  Amended  complaint  of  ttas  plain- 
tiff, and  leave  to  further  amend  was  denied. 
Judgment  of  dismissal  followed,  from  which 
plaintiff  appealed. 

[I-S]  The  cause  of  action  attempted  to  be 
alleged  waa  one  for  damages  sustained  by  the 
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plaintlfl  Chrous^  Hie  refiual  of  th«  a^Dotd- 
ant  to  use  and  pay  for  the  serrices  of  tbe 
plaintiff  after  having  employed  him  as  an 
actor  to  appear  In  plays  produced  by  the  da* 
fendant  In  his  theater  at  Los  Angeles.  Plain- 
tiff alleced  that  the  engagement  was  for  a 
period  of  one  year.  It  Is  respondent's  conten- 
tlon  that  the  complaint  in  Its  allegations 
showed  a  case  fiilllng  within  the  itatate  of 
firauds,  and  that  plaintiff  could  not  recover 
because  the  term  of  employment  was  not  fixed 
in  any  writing.  An  agreemrat  which  Is  not 
to  be  performed  within  one  year  from  the 
making  thereof,  In  order  to  be  ralld,  must  be 
expressed  In  writing.  Bectlon  1624,  CIt.  Code, 
mbd-l.  InordertoaToidtbe^ectofthestat- 
ute,  it  Is  appellants  position  that  there  was 
such  part  performance  of  the  contract  shown 
&s  to  raise  an  estoppel  against  respondent, 
preventing  him  from  questioning  the  valid- 
ity of  tbe  contract  or  its  enforceability.  The 
role  referred  to  Is  an  equitable  one,  which 
holds  it  to  be  a  fraud  under  some  circum- 
stances to  permit  a  party  to  make  the  de- 
fense that  a  contract  Is  void  or  unenforceable 
because  not  in  writing.  Every  person  is  ad- 
vised  of  the  plain  requirement  of  tbe  statute, 
and  tbe  mere  omission  to  insist  that  a  writ- 
ing be  made,  or  reliance  only  upon  the  unful- 
filled promise  of  the  other  to  put  the  agree- 
ment In  writing.  Is  not  sufficient  to  protect 
the  party  Insisting  upon  the  fulfillment  of 
the  alleged  contractual  obligation.  He  must 
be  misled  by  tbe  other  to  bis  prejudice;  not 
only  must  sufficient  facts  appear  to  show  a 
representation  (by  words  or  conduct)  ou  tbe 
part  of  tbe  defendant  that  he  did  not  Intend 
to  resort  to  a  plea  of  the  statute,  but  the  other 
party  must  have  so  altered  bis  position  as 
that  be  -would  be  made  to  suffer  loss  or  un- 
conscionable injury.  If  no  such  injury  or 
loss  Is  shown,  the  reason  for  tbe  role  Of  es- 
toppel falls  and  the  excepted  case  is  not  estab- 
lished. See  Browne  on  Statute  of  Frauds 
(5tb  Fd.)  I  457;  Glass  v.  Hulbert,  102  Mass. 
24,  3  Am.  Bep.  418~both  cited  In  Seymour 
V.  Oelrichs,  166  CaL  782,  106  Pac.  88,  134 
Am.  St  Rep.  154. 

The  complaint  of  plaintiff  shows:  Hat  in 
December,  1S12,  plaintiff  was  emplc^^  as 
an  actor  In  the  city  of  New  York  by  defend- 
ant at  the  weekly  salary  of  $200,  and  that 
he  had  been  engaged  for  a  certain  play. 
(How  long  this  play  was  to  run,  or  for  what 
period  of  time  plaintiff  was  nnder  contract 
at  ¥200  per  wedc,  is  not  alleged.)  It  is  al- 
leged that  d^endant  promised  and  agreed 
that,  If  plaintiff  wontd  reduce  bis  salary  to 
fl50  per  week  and  remove  to  I<os  Angeles, 
defendant  would  employ  him  for  a  period  of 
one  year;  that  def aidant  promised  to  exe- 
cate  a  omtract  in  writing  emi^ylng  plaintiff 
for  one  year;  that  plaintiff  accepted  the 
agreement,  rdying  wholly  iipon  the  represent 
tatlons  made,  and  "refused  to  accept  other 
employment  which  had  been  tendered  him. 


and  otherwise  Injuriously  changed  bis  posi- 
tion and  removed  to  the  city  of  Los  Angeles." 
(What  the  compensation  or  term  of  service 
would  have  been  undw  the  all<^ed  employ- 
ment offered,  or  how  plaintiff's  poslticm  was 
'injuriously  changed,"  does  not  appear.) 
There  Is  the  further  allei^tion  that  plaintiff's 
wife  remained  in  New  York,  "as  was  agreed," 
and  disposed  of  pltdntUTs  home  and  house- 
hold furniture,  and  that  two  months  after 
plabitlfl  came  to  Loa  Angeles  his  wife  came 
also,  and  that  the  transportation  was  fur- 
nished to  her  by  defendant;  that  on  the  15th 
day  of  March,  after  plaintiff  had  been  on- 
ployed  in  Los  Angeles  by  defendant  for  2^ 
months  at  tl50  per  week,  defendant  discharg- 
ed plaintiff  and  refused  to  accept  his  offered 
services,  and  refused  to  "complete  the  exe- 
cutlon  of  the  said  contract  of  employment 
whlcjh  the  said  defendant  promised,  and 
agreed  at  various  times  to  deliver  to  the  plain- 
tiff, and  repudiated  his  promises  and  repre- 
sentations made  to  this  plaintiff."  It  is  fur- 
ther alleged  that  defendant  knew  that  a 
detrimental  change  of  position  and  situation 
on  the  part  of  plaintiff  would  be  necessary  in 
the  event  plaintiff  relied  on  defendant's  said 
promises  and  representations;  that  tbe  said 
promises  and  representations  of  the  defendant 
were  made  with  the  knowledge  and  with  the 
intent  that  they  should  be  relied  on  by  plain- 
tiff and  tbe  change  in  his  position  thereby 
induced.  A  written  memorandum,  alleged  to 
have  been  signed  by  defendant  in  New  York, 
was  set  forth.  It  was  In  the  following  words : 

"Mr.  Standing: 

"I  will  pay  you  one  hundred  anil  fifty  (?150.- 
00)  '  dollars  per  week  in'  Los  AnKelcs  for  the 
length  of  your  engagement  there,  under  the 
terms  of  tbe  usual  theatrical  contracL 

"As  you  have  reduced  your  salary  with  me, 
I  will  be  very  glad  to  pny  tbe  .transportation 
and  sleeper  of  Mrs.  Standing  two  mo's  hence  to 
Loa  Angeles. 

"This  will  hold  good*  only  when  we  execute 
regular  contract.  [Signed]  O.  H. 

"Yours  very  truly,  [Signed]  O.  Morosco." 

^a  memorandnm  contains  no  words  fixing 
the  term  of  service.  The  compensation  wad 
to  be  paid  at  a  weekly  rate;  hence  the  term 
should  be  construed  as  b^g  from  week  to 
weeK«  This  without  reference  to  section  2010, 
Civil  Code,  which  Imposes  that  rule  of  oon- 
stmction  upon  contracts  for  the  employment 
of  a  "servant.'*  A  servant  Is  defined  In  the 
preceding  section  to  he  one  employed  to  ren- 
der personal  service  "otherwise  than  In  the 
pursuit  of  an  ind^wndent  calling,"  and  one 
who  remains  ratlrely  under  the  direction  and 
contnd  of  his  master.  It  Is  not  alleged  what 
"the  terms  of  the  usual  theatrical  contract" 
were;  they  may  have  related  wholly  to  mat- 
ters of  detait  And  so  the  writing  does  not 
help  the  complaint,  except  to  show  Uiat  the 
defendant  agreed  to  execute  "the  usual  the- 
atrical contract"  This  promtee  would  be  ot 


Digitized  by 


958 


184  PAOmO  RBPORTBB 


(Gal. 


no  more  potency  when  ezpressed  In  writing 
than  by  parol. 

[4]  We  cannot  conclnde  that  tbe  case  al- 
leged is  one  showing  that  plaintiff  is  entitled 
to  enforce  his  contract,  which  la  admittedly 
within  the  statute  of  frauds.  That  he  suf- 
fered detriment  because  of  any  action  taken 
by  him.  and  In  reliance  upon  the  promises 
of  defendant,  ttie  facts  alleged  do  not  show. 
Neither  monetary  loss  nor  great  personal  In- 
convenience can  be  presumed  to  have  resulted 
to  him.  Hla  property  in  New  York  may  have 
been  disposed  of  at  a  profit;  the  otfan  em- 
ployment tendered  him  may  hare  been  unde- 
sirable, of  short  duration,  or  covered  by  small 
IffospectlTe  compensatioD.  The  chnngcf  of 
raldence  from  New  Torli  to  Los  Angles  may 
have  oeen  au  agreeable  one.  TtM  contract 
that  Diaintiff  relinquished  under  which  he 
was  recelTlnK  |200  per  week,  may  hare  bem 
one  fbr  weeldy  employment  only.  Assuming 
against  the  pleader,  as  we  must  all  facts 
reasonably  oonslBtent  with  the  facts  aHeced, 
but  adverse  to  the  plaintiff,  it  cannot  be  said 
the  complaint  makes  out  a  case  entitling  the 
plaintiff  to  the  relief  sought 

The  Judgmoit  appealed  from  is  afflrmed. 

We  concur:  GONiraZ,  P.  X;  SHAW,  J. 


PBATT  T.  PBATI.   (Ctv.  2012) 

(District  Court  of  Appeal.  Third  Dlatric^  Cali- 
fornia.  Sept  15,  1919.) 

1.  EXECDTOBS  AND  ADUINISTBATOBS  9=3305— 

Payukst  oveb  or  uonet  to  onlt  hbib. 
In  an  action  brought  after  the  lapse  of  over 
AO  years  to  eataUish  a  claim  against  the  estate 
of  an  administrator  for  money  collected,  bat 
not  accounted  for  In  |he  administration,  evi- 
dence held  to  justify  the  presumption  that  If 
any  money  was  dae  to  the  legal  heir  represent- 
ed by  such  administrator,  It  was  paid  over. 

2.  E^EOUTOBB  AND  ADXINIffrBATOBB  ^»805— 
PBESDHPTION  or  payment  to  HEIBS  AFtSB 
LAPSE  or  TXUK. 

Tba  presumption  arising  from  the  lapse  <^ 
time  that  tbe  administrator  of  a  brother's  estate 
had  paid  bis  father,  tbe  only  heir,  is  not  affected 

by  noncompliance  with  Code  Civ.  Proc.  SS  1443, 
1622,  1636,  and  1665,  requiring  inventory  and 
other  steps  In  tbe  administration. 

8.  EXECUTOBS  AND  ADUHISTRATOBB  <S>309— 

PustmPTioK  or  ntox  umJOtBHT  atieb 

A  uFflB  or  thol 
It  is  not  Illegal  for  an  acUniniatrator,  col- 
lecting money  belonging  to  a  decedent  who  was 
not  indebted,  to  settle  tbe  estate  with  tbe  heir 
without  tbe  formality  of  the  ordinary  adminis- 
tration of  estates,  and  in  a  proceeding  for  ac- 
counting many  years  after  it  will  be  deemed 
not  improbable  he  followed  the  shorter  way. 


4.  Bquitt   ^72(1)  —  WUT  ooHBWTUTaa 

laches. 

Lacbee,  unlike  the  statute  of  limitationa.  is 
not  a  mere  matter  of  time,  but  involves  or 
implies  aotao  other  drcumatanees  renderixkS  in- 
equitable the  eofoceement  of  a  claim,  stt<di  as 
change  of  relatkms  of  the  parties  or  conditioii  of 
the  property. 


6.  EXEOUTOIB  Aim  ADOONIBTaATOBa  ^»473, 
■474(1)— RlOBT  or  HBZB  TO  OOHPBL  BBTTLE- 
HBNT  WITHIN  STATUTOBT  TUE. 

On  the  administrator's  failure  to  take  the 
statutory  steps  In  the  administration^  the  beir 
may  aak  tbe  aid  of  tbe  court  to  cmnpel  him  to 
settle  the  estate  within  tbe  statutory  time. 

6.  Tbial  ^s>S2— SPBomo  objection  to  kvi- 

DENOB. 

The  certificate  of  authenticity  and  conform- 
ity to  law  contemplated  by  Civ.  Code,  f  11S9, 
la  not  required  to  be  attached  to  an  acknowledg- 
ment to  afford  prima  fade  evidence  of  proper 
aduowledgment  of  an  isstrument  executed  in  a 
foreign  country,  but  In  Its  absence  other  proof 
of  compliance  with  the  foreign  law  may  be  of- 
fered as  provided  by  Code  Civ.  Proc  U  1001 
or  1902,  and  if  not  acknowledged  aocMdtng  to 
the  foreign  law  such  specific  objectifm  should 
be  made  to  put  one  to  such  proof  upon  its  in- 
troduction in  evidence. 

7.  BXEODTOBS  AND  ADMXNUTaATOBS  ^=>306— 

Evidence  or  fatheht  or  heiS*s  claim  aet- 

EB  LA^E  or  TZMK, 
In  an  action  against  the  estate  of  a  deceas- 
ed administrator  for  acoounting,  evidence  that 
the  only  parties  that  could  have  positive  knowl- 
edge of  the  facts  were  dead,  in  connection  with 
the  circumstance  that  alight  evidence  was  of- 
fered on  both  sides,  held  to  justify  the  court's 
finding  that,  owing  to  tbe  great  lapee  of  time, 
evidence  of  nonpaymoit  to  the  heir  was  not 
available. 

8.  Appeal  and  ebbob  ^»949  —  Execdtobs 

AND    ADMINWrBATOlS    ^»4'tK>  —  IiAFSK  Or 

ma  BABftina  actk>n  aqaihst  AiwiNunA- 

tdb  nr  DiSCTKmw  or  roiMn. 
Tbe  length  of  time  Ikat  wiB  bar  an  actioh 
against  a  deceased  a^ninistratw'a  estate  on  a 
claim  based  on  nonpaym^t  to  beir  depends 
upon  the  peculiar  circumstances  of  the  case, 
and  a  large  discretion  is  confided  to  the  trial 
judge,  whose  determination  is  binding  on  the 
appellate  court,  unless  manifestly  an  injustice 
has  been  done. 

Appeal  fnun  Superior  Court,  Stanislaus 
County ;  L.  W.  Fnlkerth,  Judge. 

Action  by  WiUlam  H.  Pratt,  as  admlnlatra' 
tor  of  the  estate  of  George  Pratt  deceased, 
against  Jennie  S.  Pratt  as  adminlatratrlx 
of  the  estate  of  Samuel  Pratt,  deceased. 
Judgment  for  defendant,  and  i^alntlff  aih 
peals.  Afflrmed. 

Hawkins  ft  IIawklii%  ct  Modesto,  for  ap- 
pellant 

J.  H.  Walthall,  of  Modesto^  Cm  raqwndeiit 

BURNETT,  J.  George  Pratt  died  on  the 
12th  day  of  June.  187&  On  tbe  first  day  of 
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July  following,  bis  brotber,  Samuel  Pratt, 
was  appealed  the  administrator  of  his  estate 
by  tlie  probate  court  of  tbe  county  of  Stan- 
islaus. Samuel  Pratt  tliereapm  Qualified  as 
Buch  administrator,  and  immediately  collect* 
ed  from  two  certain  banks  the  sum  of  $850, 
whicb  the  said  George,  Pratt,  deceased,  bad 
deposited  tbereln,  but  be  took  no  further 
steps  in  tlie  admlntotratiai  of;  nor  did  he  ac- 
count to,  said  estate  for  the  moneys  he  re- 
ceived. On  the  14tb  day  of  January,  1916* 
the  said  Samuel  Pratt  died,  and  on  the  Otb 
day  of  B^ma^,  lAlS,  letters  of  administra- 
tion of  bis  estate  were  issued  to  respondent. 
On  the  25th  day  of  October,  191B,  plaintiff 


was  aroointed  administrate  of  the  estate  of 
said  Qeorge  Pratt,  deceased,  and  he  tbereoi>- 
on  ivreaented  a  claim  against  the  estate  of 
Samnd  Pratt  la  favor  of  the  estate  of  George 
Pratt  for  said  numey,  with  compound  Inter- 
est, the  t<^  amount  of  the  claim  being  over 
911,000.  It  was  rejected  by  tbe  said  admin- 
istratrix, and  suit  was  immediately  brought 
thereon.  Tba  said  George  Pratt  left  as  Us 
acae  heir  at  law,  bia  father,  Samudl  Pratt 
Sr..  who  was  and  always  remained  a  resident 
of  fin^nd.  He  also  left  several  brothers 
and  idsters  in  that  country  and  one  Inrother, 
the  plaintiff  berelD,  who^  after  tbe  death  of 
George,  tbe  exact  time  not  being  shown,  came 
to  Califonila.  There  Is  no  positive  evidence 
that  said  Samuel  Pratt  ever  made  any  ac- 
conntlng  or  paid  any  money  to  his  father,  the 
only  showing  as  to  any  money  transactions 
between  bim  and  the  other  members  of  the 
family  consisting  of  his  sending  a  few  small 
sums  of  money  to  his  sisters  In  1913  and 
1014. 

The  grounds  for  tbe  trial  court's  Judgment 
in  favor  of  the  defendant  are  disclosed  by 
the  following  findings: 

"The  court  finds  that  the  said  Samuel  Pratt 
collected  certain  sums  of  money  belon^g  to 
tbe  estate  of  George  Pratt,  deceaied,  to  wit, 
said  sum  of  $850.  That  be  never  accounted  to 
tiie  said  estate  therefor,  but  that  he  received 
and  held  a  power  of  ottomey  from  bis  father, 
Samuel  Pratt,  Sr..  who  was  the  sole  heir  oi 
nid  Geoi^  Pratt,  deceased,  to  eollect  said 
money  and  pay  the  same  to  his  father,  and 
the  court  finds  that  the  presumption  is  that 
said  Samuel  Pratt  accounted  to  said  father  for 
Baid  money  collected,  and  from  said  presumption 
tbe  court  finds  that  said  money  was  paid  by 
Samuel  Pratt  to  bis  father,  Samuel  Pratt,  Sr. 
niat  the  said  Samud  Pratt,  Sr.,  deceased,  did 
not  die  for  2S  years  after  the  death  of  said 
George  Pratt,  deceased,  and  that  during  said 
time  bad  knowledge  of  the  death  of  said  George 
Pratt,  deceased,  and  the  appointment  of  said 
Samuel  Pratt  as  adminiBtrator  of  his  estate 
during  all  of  said  years.  That  almost  immedi- 
ately after  tbe  death  of  said  Geoi^c  Pratt  de- 
ceased, tbe  said  father  executed  and  forwarded 
to  tbe  said  Samuel  Pratt  said  power  of  attor- 
ney. That  during  no  time  during  said  time  of 
said  88  years  did  said  plointifl  make  any  de- 
mand upon  said  Samuel  Pratt  tar  an  aeconnt- 
ing  as  administrator  of  tbe  estate  of  George 


Pratt,  deceased.  Hat  no  demand  was  made  up- 
on said  Samuel  Pratt  for  an  accounting  as  sacb 
administrator  daring  his  lifetime.  That  there 
Is  on  file  In  the  estate  of  said  George  Pratt, 
deceased,  no  demand  or  request  for  an  account- 
ing by  the  said  plaintiff,  or  any  one  else,  filed 
during  the  lifetime  of  said  Samuel  Pratt. 

"That  after  the  saicl  letters  were  Issued  to 
the  said  Samuel  Pratt,  he  took  no  further  steps 
to  settle  said  estate,  and  that  no  further  steps 
have  been  taken  In  said  estate,  and  that  none 
were  taken  any  time  prior  to  the  14th  day 
<tf  January,  1916,  at  which  date  the  said  Sam- 
uel Pratt  died,  and  that  no  invcDtory  and  ap- 
praisement were  ever  filed  in  said  estate  from 
the  time  of  the  appointment  of  the  said  Samuel 
Pratt  as  sudi  administrator  until  his  death,  and 
that  no  claims  have  been  filed  against  said  es- 
tate. « 

"That  the  sTidotce  is  inaoflkient  to  show  that 

no  money  out  of  the  money  of  said  estate  of 
George  Pratt,  deceased,  was  paid  out  for  sick- 
ness or  burial.  That  evidence  caunot  be  ob- 
tained by  reason  of  the  long  lapse  of  time  be- 
tween the  death  of  said  George  Pratt,  deceased, 
and  the  Institution  of  this  action  to  establish 
any  allegation  in  the  pleadings,  for  the  reason 
Oat  the  said  Sannd  Pratt,  the  person  having 
full  knowledge  of  Oie  matters,  and  all  other 
persons  from  whom  information  can  be  had, 
are  dead.  That  tbe  evidence  is  insufficient  to 
establish  what  dispoeitlQD  was  made  of  any 
moneys  or  property  belonging  to  said  estate  of 
George  Pratt,  deceased,  which  m'ight  have  or 
did  come  Into  tbe  hands  of  said  Samuel  Pratt 
as  administrator  of  said  estate.  That  tbe  evi> 
denee  is  inaoffleimt  on  account  of  the  great 
lapse  of  time,  nnee  the  death  of  said  George 
Pratt,  deceased,  and  the  appointment  of  Sam- 
uel Pratt  as  bis  adminiatrator,  and  the  death 
of  all  those  possessed  of  the  knowledge  of  such 
fact,  to  establlBh  the  allegation  in  the  com- 
plaint that  the  money  alleged  to  have  been 
collected  by  said  Samuel  Pratt  for  or  on  ac- 
count of  the  estate  of  George  Pratt,  deceased, 
was  never  paid  to  any  of  the  heirs  of  the  said 
George  Pratt,  nor  expended  for  the  benefit  of 
the  estate  of  George  Pratt,  nor  paid  to  any 
other  person  in  interest  for  tbe  estate  of  George 
Pratt  or  otherwise,  or  that  it  was  never  paid 
out  to  any  one  else,  or  that  it  was  used  for 
the  benefit  of  said  Samuel  Pratt.  ' 

"The  court,  therefore,  finds  from  the  fore- 
going facta  that  said  Samuel  Pratt  accounted  to 
and  paid  over  to  said  Samuel  Pratt,  Sr.,  the 
father  of  said  George  Pratt,  deceased,  and  the 
oa&o  heir  of  said  George  Pratt,  deceased,  all 
sums  of  money  to  which  he,  the  said  Sunuel 
Pratt.  Sr.,  would  have  become  entitled  to,  or 
was  entitled  to  from  said  estate." 

As  conclusions  of  law  the  court  made  the 
additional  findings: 

**That  said  action  Is  barred  on  account  of  the 
laches  of  the  plaintiff,  and  each  and  all  of  the 

heirs  of  Samuel  Pratt,  Sr.,  in  demanding  an 
accounting  of  the  said  Samuel  Pratt  as  admin- 
istrator of  the  CBtate  of  George  Pratt,  deceased. 

"That  the  said  claim  of  tbe  plaintiff  as  ad- 
toinistrator  of  the  estate  of  George  Pratt,  de- 
ceased, against  the  estate  of  Samuel  Pratt,  de- 
ceased, is  a  stale  claim,  and  not  enforceable 
agalnat  the  estate  of  Samuel  Pratt,  deceased. 

"That  on  account  of  the  great  lapse  of  time 
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lince  Uw  wpointment  of  Mid  Samuel  Pntt 
as  administrator  of  the  estate  of  George  Pratt, 
deceMed,  the  said  Samuel  Pratt  is  presumed  to 
have  duly  accoanted  to  the  heirs  of  said  George 
Pratt  and  to  have  paid  their  distribotiTe  shares 
in  said  estate." 

It  thus  appears  tbat  four  coDsldeTations 
«atered  Into  the  decision  of  the  lower  court, 
namely,  the  failure  ct  vroot  on  tbe  part  of 
jtfalntlff,  the  presumption  of  payment  tiy 
8amael  Pratt  to  his  father,  the  staleneaa  of 
tbe  claim,  and  the  laches  of  aald  plalntUT 
and  the  other  heirs  of  Samuel  Pratt,  Sr. 

[1]  Aa  to  the  first,  it  may  be  said  that  the 
record  herein  furnishes  a  striking  demonstra- 
tion of  the  diflBculty  ot  prorlng  a  taet  after 
the  lapse  of  so  many  years.  And  In  consider^ 
Ing  tUs  phase  d  the  case,  it  must  be  deemed 
a  fair  Inference  that  the  parties  presented  all 
the  evidence  Qiat  was  aTallaUe,  We  cannot 
say  that  there  is  an  entire  absence  of  eri- 
de)M»  of  tbe  failure  of  Samuel  Pratt  to  prop- 
erly account  with  his  father.  However,  It  Is 
meacer,  and,  in  view  of  the  ezdusive  pror- 
ince  of  the  trial  Ju^e,  actUis  in  plaoe  of  a 
Jury  to  determine  tbe  probative  force  ot  the 
testlmmy,  we  think  no  appellate  eoort 
would  be  jnstifled  in  boldins  that  a  fair  con- 
sideration of  the  evidence  should  have  led 
the  lower  court  necessarily  to  the  con^^a 
that  Samu^  Pratt  had  not  paid  bis  father 
all  that  the  latter  whb  entitled  to.  In  regard- 
ing the  point  we  must  renmnbor  that,  while 
It  WM  shown,  and  the  court  found  that  Sam- 
Pratt  had  collected  fSOO,  there  ts  no  evi- 
dence whatsoever  as  to  the  expense  of  the 
last  illness  of  George  Pratt  or  of  his  funeral, 
or  of  tbe  adminlstrator'flb  or  the  attpmey's 
fee  in  the  administratioa  of  the  estat&  Re- 
spondent claims  98BO  to  be  a  reasonable 
amount  for  these  items.  Ordinarily,  such  ex- 
penses would  be  equal  to  that  amount  Of 
course.  It  Is  ImpossiUe  to  say  positively  how 
much.  If  anything,  was  paid  out  for  any  or 
all  these  matters,  and  in  the  absence  of  any 
evidence  whatever  as  to  this  constderatton. 
the  trial  court  would  necessarily  be  In  doubt 
as  to  tbe  amount  left  in  the  hands  of  Samuel 
Pratt  to  be  paid  over  to  his  father. 

But,  assuming  that  the  burden  of  proof 
was  npo/n  respondent  to  show  how  much,  If 
anything,  was  paid  for  these  purposes,  and  in 
the  absence  of  any  showing  to  that  effect,  the 
court  was  bound  to  charge  the  estate  of  Sam- 
uel Pratt,  deceased,  with  the  full  amount, 
which  was  collected,  the  inquiry  then  arises 
whether  the  evidence  was  such  that  the  court 
should  have  found  tbat  it  was  not  paid  to 
Samuel  Pratt,  Sr. 

The  testimony  on  this  point  la  behalf  of 
appellant  was  brief,  and  we  may  herein  set 
it  out.  John  Badley  testified: 

That  he  bad  known  Samuel  Pratt  aince  1875. 
That  they  were  workluff  togpthcr  in  June,  1876. 
"Samuel  Pratt's  brother,  George  Pratt,  got 
hurt,  and  Samuel  Pratt  got  a  message  to  come 


up,  and  he  went.  He  retaned  tbe  next  day. 
He  then  told  me  that  his  brother  was  hurt  very 
bad,  and  he  didn't  thlnlc  he  would  Uve  very 
long.  Samud  Pratt  was  nmning  the  header 
for  Mr.  Wardrobe,  and  he  said  be  came  back 
to  keep  his  job,  and  he  said  that  he  had  hired 
a  nun  to  take  care  of  his  brother.  Bis  brotlitf 
soon  hereafter  died." 

After  stating  that  Sanra^  told  him  tbvt  be 
collected  over  9700  from  tbe  Stockton  and 
Merced  banks  belonging  to  his  brother, 
George,  the  witness  proceeded: 

"I  once  asked  him  if  he  had  sent  the  money 
to  bis  father,  and  be  told  roe  no,  but  he  waa 
going  to.  We  had  several  conversations  in  re- 
gard to  it.  The  last  time  I  asked  Urn  about  it 
he  said  he  had  pat  tbMt  mon<7  to  toterest  so 
it  would  draw  more  ouaiey,  and  be  would  send 
it  later  on  to  his  father.  He  told  me  he  knew 
where  he  could  buy  160  acres  of  land,  and  be 
asked  my  opinion.  Afterwards  he  bought  tbe 
land." 

He  also  stated  that  Samuel  Pratt  never 
t(M  him  anything  as  to  wbettier  his  fhttiar 
had  made  a  demand  for  the  money.  PUlntUt 
offered  In  evldmce  a  mortgage  on  certain 
lands  In  Stanislaus  county,  dated  November 
8,  187^  made  by  James  Berry  to  Samuel 
Pntt  to  secure  the  sum  ot  $1,860  and  a  satis- 
faction thereof  on  October  24,  1879.  A  deed 
from  (me  Bmeline  Daggett  to  Samuel  Pratt, 
reciting  a  cooaideratioo  of  91>000  and  dated 
October  12,  1878,  was  also  Introduced  In  evi- 
dence. 

George  Squire  then  testified: 

"I  knew  Samuel  Pratt  for  10  years,  from 
1873  to  18SS.  He  told  me  that  George  Pratt 
asked  him  to  collect  certain  moneys,  $050  or 
$960,  and  send  it  to  bis  father.  Tbe  money  was 
in  the  savings  bank  at  Stockton  and  Mwced. 
What  I  know  about  the  matter  was  what  I 
learned  from  being  his  nearest  neuEhbor  and 
what  be  told  me  blms^  I  know  he  had  the 
money.  He  bought  with  it  three  quarter  sec- 
tions of  the  town  of  Oakdai&  Oae  ^  the  quar- 
ters was  purchaaed  from  me." 

The  trial  court  mlgpht  well  besitate  to  find 
from  the  foregoing  that  Samuel  Pratt  vio- 
lated hit]  trust  and  witliheld  from  his  father 
any  money-  to  wbicli  he  was  entitled.  Tbe 
Incidents  concemlng  whidi  tbe  witnesses 
testlded  were  held  In  the  uncertain  grasp 
of  memory,  reaching  back  nearly  40  years, 
and  this  circumstance  was,  of  course,  signif- 
icant in  the  determination  of  their  credibili- 
ty. That  after  such  a  period  of  time  they 
conld  state  with  accuracy  what  was  said  and 
done  concerning  a  matter  in  which  they  had 
uo  personal  interest  might  well  challraige 
credulity.  Tt  Is  well  to  remember  in  this 
connection  that  the  substitution  or  ellml- 
natlou  of  a  single  word  of  the  conversatloD, 
or  the  addition  of  a  slight  Incident,  might 
preaoit  the  consideration  in  an  entirely  er* 
roneons  light  Moreover,  it  is  admitted  that 
Samuel  Pratt  did  not  conceal  from  these  wl^ 
nesses  the  fact  tbat  be  had  money  in  bis  poi> 
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senloo  Mwigliig  to  Ills  fhther,  and  he  ex- 
pressed Ms  intentltm  of  Bendlas  It  to  blm. 
This,  at  least,  tmde  In  some  degree  under  the 
drcnmstances  to  negative  Uw  theory  of  a  dSa- 
bonest  pcrposb   In  tect,  the  raly  Incident 
detailed  1^  the  witnesses  lending  any  sup- 
port to  th»  claim  that  Samuel  Pratt  failed 
to  settle  with  bis  ffcther  was  the  purchase  of 
land  to  whlA  ther  teatifled.  But  as  to  this, 
In  ibe  first  places  It  may  be  said  there  Is  noth- 
ing to  show  that  he  did  not  hare  num^  of 
Ills  own.  That  he  had  some  Is  anlte  appar- 
ent.   Indeed,  ftom   tlie  amount  iUTested. 
That  he  also  purdiased  the  land  with  Ids 
own  money  would  be  iH^snmed,  were  it  not 
for  the  said  testimony  of  George  Squire  that 
Samuel  Pratt  "bought  with   the  money 
three  quarta  sections  in  the  town  of  Oak- 
dale."   But  this  testimony  Is  quite  unsatls- 
finctcMT'  in  tbe  absence  of  any  further  expla- 
nation, and  it  is  more  significant  for  its  omis- 
sions than  for  what  was  stated.   TVhen  the 
land  was  bought  does  not  aiipear,  Qie  deed 
not  being  offered  in  erldence,  nor  how  mudi 
was  paid  for  It,  nor  how  l(mg  It  was  retained 
by  Samuel  Pratt   Furthermore,  the  state- 
ment of  the  witness  undoubtedly  InTOlved 
his  mere  opinion  from  what  was  told  him  by 
said  Pratt  and  .his  nelgbbors.    Again,  his 
credibility  was  for  the  trial  Judge,  and  we 
cannot  say  that  he  was  not  Justified  In  at- 
taching little,  If  any,  importance  to  this  testi- 
mony. 

Bat  according  It  fall  credit,  would  tbe 
lower  court  be  required  to  find  from  this 
circumstance  tbat  the  money  waa  not  paid 
to  Samuel  Pratt,  Sr.?  We  tblnk  not  A 
more  Just  and  reasonable  Inference  would 
be  that  the  son  was  moved  by  an  bonest  and 
filial  purpose  to  Increase  his  father's  posses- 
sions, that  be  was  successful  In  his  endeavor, 
and  that  In  due  time  he  transferred  the  mon- 
ey with  its  Increase  to  its  rightful  owner. 
We  repeat  the  record  contains  some  evidence, 
though  slight,  as  we  view  It,  of  the  derelic- 
tion of  Samuel  Pratt,  Jr.,  in  the  premises,  but 
not  of  sufDdent  probative  force  for  us  to  hold 
that  tbe  lower  court  was  bound  to  find  that 
there  was  no  payment  How  would  the  case 
tb«i  stand,  and,  particularly,  what  presump- 
tion should  be  Indulged?  Clearly,  we  think, 
that  Samuel  Pratt,  Jr.,  performed  his  ofiSdal 
duty,  and  that  he  acted  honestly  and  In  good 
faith.  A  contrary  preeumption  would  impute 
to  him,  not  only  a  violation  of'the  obligations 
of  bts  trust  but  an  utter. IndUference  to  the 
compelling  Impulses  that  usually  cbaracter- 
ize  such  relation  of  kinship,  and,  more  than 
that,  the  actual  commission  of  a  crime.  This 
is  not  to  be  permitted,  especially  in  view  of 
the  great  number  of  years  that  had  elaps- 
ed. Tbe  whole  record,  we  are  persuaded. 
Justifies  tbe  presumption  and  the  conclusion 
that,  If  any  money  was  due,  it  was  paid. 

Many  cases  of  similar  import  are  found  in 
tbe  books,  and  some  of  them  determine  that 
the  presumption  of  settlement  should  be  In- 


FBATT 
P.) 

dnlged  wlwre  It  is  not  overcome  by  ■attstao' 
tory  evldaice  to  the  contrary.  In  Jones  ▼. 
Jones,  ft  Ind.  878,  flie  right  to  a  settlement 
had  existed  for  about  20  years,  and  the  court 
said: 

"This  was  a  stale  demand.  In  the  absence  of 
evidence  to  the  cotttrary,  the  presumpdon  would 
be  it  bad  been  paid.  Bren  in  cases  ot  chancery 
Jurisdiction,  to  which  the  statute  of  limitatiOQ 
is  not  a  bar,  a  court  of  eqni^  win  presume  that 
a  stale  demand  has  been  paM.  Parker  -v.  Ash, 
1  Vem.  2S6;  Start  v.  Melllsli,  2  Atk.  610; 
Hlgrins  Orawford,  2  Terssy,  Jr.,  571;  Smith 
V.  Calloway,  7  Blaekf.  8ft;  Stehman  t.  Ot^  20 
Ind.  486.'* 

[tl  Nor  do  we  think  this  presumption  is  af- 
fected by  the  provlsiona  of  the  atatutiB  In  re- 
latiMi  to  tiie  administration  ot  estates.  It 
Is  tree  that  Ihe  Code  of  CItII  Procedure  pro- 
vides that  an  adminiatntor  most  make  and 
return  to  the  court  a  true  inventory  and 
anralsement  nt  Che  estate  (section  1448); 
wbsn  required  by  the  court  or  upim  andlea- 
thm  of  any  punMU  interested  ha  must  render 
an  account  <86cClon  1822);  i^oo  the  bearins 
of  tike  accounts^  the  lii^n  may  contest  aU 
matters  Indnded  tber^  (section  IftSflft;  and 
final  dlstribatl<m  of  the  estate  can  be  had 
only  upon  final  settlement  of  Uie  acconnte  cS 
the  administrator,  at  whidb  time  the  court 
ascertains  wlio  ate  Ihe  person  entitled  to 
the  estate  (sectt<m  106B). 

In  ^ew  of  tlie  failure  of  Samuel  Prat^ 
Jr.,  to  comply  with  these  various  provisions 
of  tiie  stetnte  it  Is  contended  that  he  had  no 
right  or  aotliwity  to  pay  out  any  money  to 
his  father,  and  hence  the  presumption  would 
be  tiiat  he  acted  accordingly.  But  it  must  be 
remembered  that  the  only  parties  Interested 
In  the  regularity  of  the  proceedings  are  the 
administrator  himself  the  creditors  and  the 
belrs,  and  each  case  must  be  considered  In 
the  light  of  its  own  peculiar  teete.  Herein 
there  was  no  real  estate,  and  we  must  take 
It  for  granted  that  there  were  no  erectors, 
unless  perhaps  on  account  at  the  last  illness 
and  funeral  erpenses  of  the  brotiier;  ttut 
there  was  no  controversy  as  to  the  heirs; 
that  a  relation  of  trust  and  confidence  ex- 
isted between  tiie  administrator  and  his  te- 
ther; that  tbe  son  believed  and  bad  reasMi 
to  believe  that  no  question  would  ever  arias 
as  to  the  integrity  of  his  conduct;  tiut  he 
knew  how  much  his  fiither  was  entitled  to, 
and  believed  that  he  could,  with  safety,  set- 
tle with  him  without  Incurring  any  fturtiber 
expenses  of  administration. 

[3]  It  can  hardly  be  said  that  It  was  his 
duty  In  any  ev^t  to  pursue  tbe  course  Indi- 
cated by  said  provisions  of  the  Code.  That 
would  have,  been  the  more  regular  procedure, 
and  It  would  have  afforded  him  greater  se- 
curity, but  if  the  fftcts  existed  as  we  have 
supposed,  there  was  nothing  tmreasonable 
or  Illegal  tn  his  settling  with  bfs  father  with- 
out the  formality  of  the  ordinary  admlnistra- 
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tka  of  Mtates,  «nd  we  dflem  It  sot  imi»roba- 
Ue  tliat  he  ftdtowed  tha  ataorter  way.  His  do> 
termiDatUu  wu»  of  conne,  rabject  to  re^w 
by  the  court  at  the  Instance  of  any  Interested 
party,  bnt  we  must  suppose  tbat  be  felt  am- 
ply protected,  and  tbat  tbe  heir  was  satis- 
fled. 

In  the  Estate  of  WlUey,  140  Cat  238,  73 
^c.  99S,  the  uecutors,  In  an  account  render- 
ed by  them,  songbt  to  have  themselves  credit- 
ed with  certain  adrance  payments  made  by 
them  to  certain  benefldarles  named  In  the 
win,  without  obtalnli^  an  order  of  court,  and 
It  was  b^d  that  the  trial  court  properly  re- 
tired those  Itrans  from  the  account  to  be  cmi- 
aldered  when  the  petitloD  for  distribution 
was  beard,  niereln  was  InvcrtTed  the  con- 
Btmction  of  the  terms  at  a  wlUf  and  a  cod- 
tromsy  existed  betwesn  the  Interested  par- 
ties, wbitb  the  court  was  called  upon  to  re- 
view In  the  r^lar  coarse  of  the  administra- 
tion of  the  estate.  The  encntm  could  not 
by  their  action  preclude  the  court  from  de- 
twmining  the  oraitroTeray  at  the  proper  time 
and,  manifestly,  as  It  was  stated: 

"When  an  executor  tindertakeg  to  constroe 
the  provIsioDs  of  a  will  or  to  make  pasrmeatB 
theretmder  In  antidpatioD  of  the  decree  of  dis- 
tribution he  does  80  at  his  perlL" 

While  the  facts  herein  dhtlngiilBb  this 
case  from  that,  still  it  may  be  conceded  that, 
if  said  Samuel  Pratt  made  a  settlement  with 
his  father  without  an  order  of  court,  be  did 
so  "at  his  peril,"  and  tbat  he  oould  not  ther& 
by  forestall  an  accounting  In  court,  yet  under 
the  drcumstanoes  of  this  case  we  deem  it  not 
an  unreasonable  inference  that  he  did  make 
sucb  settlememt,  believinjt  that  he  was  Justi- 
fied in  so  doing,  and  we  think  It  cannot  be 
said  tbat  thereby  he  violated  his  duty  or 
transgresBed  any  provision  ot  the  law. 

£4]  Tbe  findings  as  to  the  stnleness  of  the 
claim  and  the  laches  of  plaintUT  may  be  con- 
sidered together,  as  they  are  closely  related. 
Appellant  Is  clearly  right  in  the  contention 
that  laches,  unlike  the  statute  of  llmltatloas, 
Is  not  a  mere  matter  of  time.  It  involves 
and  implies  some  other  circumstance,  or  cir- 
cumstances that  would  render  ineauitable 
the  enforcement  of  the  claim.  This  may  be 
a  change  in  the  relations  of  the  parties  or 
the  ctmditlon  of  the  property  tbat  is  deemed 
a  Justification  for  the  denial  any  relief. 
It  may  be  added,  though,  that  tbe  great  lapse 
ot  time,  especially  if  the  dalmant  has  knowl- 
edge of  the  existence  of  his  right,  is  often 
held  sufficient  to  create  the  preaumptioD  or 
implication  of  another  fact  of  an  equitable 
nature,  and  thus  to  Justify  a  decision  against 
the  claimant.  As  to  the  character  of  this 
defense  and  the  reasons  for  Its^  recognition 
and  enforcement,  It  Is  sufficient*  to  refer  to 
the  carefully  considered  opinion  written  by 
Justice  Bart  and  adopted  by  the  Suprone 
Court  in  the  case  of  Miller  v.  Ash,  156  Gal. 
105  Pac.  600. 
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To  ninstrat^  however,  Out  peculiar  views 
of  varlotu  courts  concerning  altuatbuia  dml- 
lar  to  tbe  me  before  us,  we  may  dte  some 
instances  of  the  application  of  the  doctrine 
of  "staleness"  and  "lusbea.'* 

In  Perkins  v.  Cartmell,  4  Har.  270,  42  Am. 
Dec.  768,  a  legacy  was  Involved  for  which  no 
demand  had  been  made  for  30  year^  and  Ihe 
court  said: 

'^is  suit  is  barred  by  lapse  of  time  inde- 
pendently of  tbe  statato  of  Umitatioiia  upon  the 
presumption  of  payment  and  satisfaetion,  which 
presumption  Is  not  rebatted.  The  defense  found- 
ed upon  mere  lapse  of  time  and  die  staleness 
of  the  claim,  in  cases  where  no  statute  of  lim- 
itation directly  governs  the  case,  is  said  by 
Judge  Story  (2  Com.  on  Eq.  Jut.  i  1520,  p.  904) 
to  be  a  defense  peculiar  to  conrts  of  equity. 
Upon  general  prlndplea  at  their  own,  independ- 
ently of  tbe  Btabites  of  limitation,  they  have 
always  discountenanced  ladies  and  n^ect.  and 
refused  thsir  aid  to  stale  demands  where  the 
party  has  slept  upon  bis  right,  or  acquiesced 
for  a  great  length  of  time.  After  a  considerable 
lapse  of  time,  they  refuse  to  interfere,  from 
considerations  of  public  policy,  and  the  difficolty 
of  doing  entire  Justice  when  the  original  trans- 
actions have  beeoDw  <Aisenre  by  time  and  tbe 
eTidenoB  may  be  iatt,". 

Then  was  something  like  20  years'  dtiay 
In  demanding  an  accounting  in  the  case  of 
Osborne  v.  CVBeiUy,  43  N.  J.  Eq.  647,  12 
AtL  877,  and  the  court  said: 

'  "This  great  delay  might  have  Justified  the 
court  in  dismissing  the  complainant's  bill  with- 
out  looking  at  the  merits.  It  certainly  requires 
of  the  court  to  take  care  that  the  dangers  of 
injustice,  which  always  attend  the  investigation 
of  facts  long  since  transpired,  are  not  over- 
looked, and  that,  before  disturbing  the  status 
acquiesced  in  by  both  parties  for  so  many  years, 
very  convincing  evidence  of  the  pn^lety  of  a 
change  riiall  be  adduosd.** 

In  Le  Boy  v.  Bayard,  8  Bradf.  Sur.  (N.  Y.) 
228,  it  was  held  that  the  lapse  of  20  years 
since  tbe  administration  of  the  estate  com- 
menced Is  sufficient  to  excuse  a  formal  inven- 
tory and  account 

In  Calhoun's  Aj^ieal,  39  Fa.  218,  tbe  court 
determined  that  since  tbe  devisee  and  her 
heirs  knew  for  26  years  of  the  mismanage- 
ment of  the  estate,  but  required  no  accoont- 
ing  nor  sought  any  relief,  tbey  were  not  en- 
titled to  the  aid  of  a  court  of  equity,  after 
having  so  slq>t  on  tbelr  rights,  the  court  say- 
ing, however: 

"Had  there  been  Ignorance  of  facts  or  legal 
disabilities  to  account  for  the  extraordinary 
neglect  of  legal  remedies  on  the  part  of  the 
appellants,  their  inaction  mlfi^t  have  been  ex- 
cused, but  nothing  is  shown  or  soggestsd  bj 
way  of  excuse." 

In  Gatewood  v.  Gatewood  Adm'x,  70  S.  W. 
284,  10  years  after  the  death  of  an  administra- 
tor, suit  was  brought  against  hla  estate  for  a 
sum  claimed  to  have  been  retained  by  bim  be- 
longing to  plalntlfl.  the  daim  being  30  years 
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old,  and  It  WW  beld  Uut  tbe  claim  waa  stale 

and  not  enfOTceable  In  eQnltgr. 

In  HUl  T.  HIU.  70  M.  J.  £4.  107,  62  AU. 
S8B,  the  conrt  of  chancery  beld  tbat  the  lapse 
of  17  years  was  sufficient  to  bar  an  applica- 
tion for  an  accounting  of  an  adininiBtrator. 
lixe  conrt  declared  that— 

The  complainasts  were  "<^rgeable  with  no- 
tice that  they  were  entitled  to  a  prompt  ac- 
countiiig,  which  ia  precisely  the  canedy  which 
they  are  here  askiBx.  Not  only  do  they  not 
ulleKQ  their  ignorance  in  these  matters,  but  It 
ia  quite  impomible  to  believe  that  they  were  so 
far  indifferent  to  their  pecuniary  rights  as  not 
to  be  informed  that  the  time  had  arrived  when 
they  were  entitled  to  receive  from  their  father's 
estate  more  than  they  did  actnally  receive,  un- 
less the  same  was  absorbed  in  the  payment  of 
debtSi  •  «  •  The  complainants,  then,  are 
chargeable  with  resting  on  their  rights  for  about 
17  years  without  the  least  excuse  whatever. 
In  the  meantime  it  is  fair,  I  think,  to  infer 
that  the  vouchers  and  papers  relating  to  the 
aatate,  which  must  have  been  In  the  handa  of 
their  unde,  John,  have  been  lost  or  mislaid,  and 
are  not  now  available  to  tlw  answering  d^tend- 
ant." 

In  Be  Henry's  Estate.- 198  Pa.  882,  48  Atl. 
274,  It  was  held  that  an  application  for  an 
accounting  of  an  administrator  was  barred 
by  the  lapse  of  18  years,  the  court  saying 
that  the  case  was  "made  madi  stronger  by 
reason  of  the  death  of  the  person  whose  lia- 
bility to  account  Is  now  asserted,"  Therein 
the  court  cites  with  approval  the  case  of 
GresB*  Appeal.  14  Pa.  468,  wherein  an  account 
was  refused  after  the  lapse  of  18  years,  not 
because  of  either  presumption  of  payment  or 
settlement,  bnt  because  It  resulted  "altogeth- 
er from  tbe  unwarrantable  negligence  of  the 
party  to  call  for  an  account,  wlthont  tiering 
any  sufficient  reason  accountlne  for  the  de- 
lay." 

In  Philllpa  v.  Plney  Coal  Co.,  B3  W.  Va. 
543,  44  S.  B.  774,  97  Am.  St  Bep.  1040,  a  de- 
lay of  10  years  was  held  anffident  to  bar  an 
action  to  reform  a  deed,  and  the  court  de- 
.  dared  tluit  a  party  who  seeks  to  avoid  the 
charge  of  ladies  In  sudi  case  "diould  set 
forth  In  his  bill  Bpedfl<nJly  what  were  the 
impedlmoita  to  an  earlier  prosectitlon  of  his 
claim;  how  he  came  to  be  so  long  ignorant 
of  his  rights,  and  the  means  used  by  the  re- 
qwndent  to  fraudulently  keep  him  In  igno- 
rance ;  and  how  and  when  he  first  came  to  a 
knowledge  of  the  matters  allseed  In  hla  tdll; 
otherwise  the  chancellor  may  Justly  refuse 
to  consider  his  case,  on  his  own  showing, 
wlthont  inquiring  wluether  there  la  a  demur- 
rer or  formal  plea  of  the  statute  of  limita- 
tions contained  In  the  anawer." 

In  PrestMi  t.  Preston,  &S  IT.  S.  200,  24  L. 
Ed.  494,  the  auit  was  brouglit  26  yearn  after 
the  right  occurred,  and  the  cdnrt  said! 

"The  delay  of  one  to  this  extent  in  prosecut- 
ing his  rights  under  a  contract  is,  except  under 
■pedal  circumstances  not  existing'  hero,  sodi 
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laches  as  dlsmtllJcd  Um  to  the  aid  of  a  conrt 

of  e<iulty.'' 

In  Pusey  t.  Gardner,  21  W.  Va.  469,  it 
was  held  that  a  court  of  equity  wUl  not  set 
aside  a  deed,  made  by  a  daughter  to  her  fa- 
ther Immediately  before  her  iparrlage,  con- 
veying her  remainder  In  land,  In  which  the 
father  had  a  life  estate,  upon  the  ground  of 
undue  Influence  after  an  Interval  of  39  years 
and  after  the  death  of  the  father,  thougji  the 
claim  of  the  daughter  Is  not  barred  by  the 
statute  of  limitations,  where  the  case  Is  not 
a  clear  one  and  there  are  no  circumstances 
which  suffidently  account  for  the  delay. 
Therein  was  quoted  the  following  statement 
from  Kerr  on  Fraud  and  Mistake,  1 806: 

"Lapse  of  time,  when  It  does  not  operate  as  a 
positive  statutory  bar.  operates  In  equity  as  an 
evidence  of  assent;  acquiescence  or  waiver." 

Other  caaea  to  the  same  effect  are  avail- 
able, bnt  they  need  not  be  dted. 

Aroellant  finds  ennfort  in  certain  other 
dedslons,  which  he  claims  to  be  esaentlaUy 
Id  conflict  with  the  caaea  npoa  which  re- 
spondent rdiea.  Bnt  it  can  hardly  be  said 
that  tliey  teadi  anotimr  doctrine,  alOiough 
some  of  them  present  a  dllEn^  Ttew  the 
burden  of  proof.  One  of  than  la  the  care* 
fully  cfHteldered  case  of  Depue  t.  Bflller,'6B 
W.  Ta.  120,  M  a.  a  740.  28  U  B.  A.  (N.  S.) 
776,  wherein  the  West  'nrglnia  Siqireme 
Conrt  <a  ^tpeala  dedared  it  to  be  a  sound 
doctrine  that — 

"Mere  forbearance  to  compel  rendition  of  a 
just  debt  or  other  right,  the  existence  of  whldi 
is  dear  beyond  doubt,  does  not  prejudice  the 
party  from  whom  It  is  due,  and  it  is  not  in- 
equitable to  enforce  rendition  thereof  after  long 
delay ;  but  if  the  length  of  time  be  long  enough 
in  itself,  or  with  the  aid  of  drcomstances  and 
conduct  to  satisfy  the  chancellor  that  the  plain- 
tiff had  abandoned  his  right  before  he  brought 
suit  to  enforce  it,  his  demand  will  be  regarded 
as  stale  and  lost  by  lacbos." 

However,  the  court  hdd  that  the  dalm 
therein  was  fully  proven  by  documentary 
evidence  under  drcnmatances  not  in  any  way 
operating  to  the  prejudice  of  the  detradants 
and  toidlng  to  negative  the  infwence  ot  in- 
tent on  the  part  of  plaintiff  to  abandon  or 
relinquish  his  xigbt,  and  oniduded  tbat  the 
delay  In  the  asaertlMi  of  the  right  for  a  peri- 
od of  less  than  20  years  would  not  bar  re- 
lief. 

In  Olen  t.  Elmbrongb.  68  N.  C.  178,  the 
action  was  held  not  to  be  barred  by  the  lapse 
ot  84  years,  but  the  dedslon  was  based  upon 
the  ground  that  there  was  no  representative 
of  the  estate  against  which  the  action  could 
be  brought,  ^e  court,  however,  recognized 
the  rule  to  be  that  after  the  lapse  of  a  long 
period  of  time  a  presumptiou  wUl  arise  "of 
paymoit  ot  saUsfacticm  or  abandonment; 
*  *  *  but  this  presumption  la  one  of  fact, 
and  is  rebuttable,  and  where  it  appears  U 
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lias  not  1)een  settled,  or  wbere  It  appears 
there  was  no  one  with  the  legal  power  to 
amke  a  settlement,  the  presumption  la  re- 
butted." 

In  the  Estate  of  Fischer,  189  Pa.  179,  42 
ktl.  8,  the  main  question  was  as  to  the  valid- 
ity of  a  certain  release,  and  it  was  justly 
tield  that  the  lapse  of  17  years  did  not  bar 
the  claimant  from  seeking  to  avoid  the  etTect 
of  said  release  on  the  ground  that  she  imper- 
fectly understood  English,  did  not  compre- 
hend the  meaning  of  the  terms  employed,  and 
was  Induced  to  execute  It  by  reason  of  cer- 
tain threats  which  were  made.  It  was  in 
view  of  these  drcumstances  that  the  court 
said : 

"There  is  nothinf  therefore  left  to  sastain  the 
plea  of  laches  but  mere  lapse  of  tiuei  and  that 
is  clearly  inaufficienL" 

In  Wilaoa  t.  McCarty.  66  Ud.  277,  It  was 
held  that  the  arpbane^  court  bad  Jurisdiction 
to  compel  a  sarrlTlnK  executor  to  return 
assets  of  tbe  estate  or  recover  them  where 
they  could  be  recorded  even  where  an  ac- 
count called  final  had  been  allowed  and  some 
14  years  bad  elapsed  since  sucb  accotint 
The  court  said  this  could  be  done  witbln  a 
reastmable  4ime  and  "what  is  reaBonabWtime 
depends  upon  tbe  peculiar  drcnmsttmcea  of 
each  case,  and  Uie  character  of  tbe  correc- 
tion to  be  made.'* 

In  Werbom  t.  Austin,  82  Ala.  ^8,  8  South. 
280,  the  court  recognised  the  presumption  of 
paymmt  from  tbe  lapse  of  20  years  in  tbe 
case  of  a  trust,  but  held  that  it  was  over- 
crane  by  evidence  to  tbe  contrary. 

In  Brandi  t.  Hanrlck,  70  Tex.  731,  8  8. 
W.  1^,  suit  ms  broi«bt  August  11,  1885, 
against  one  who  bad  been  appointed  admin- 
istrator of  an  estate  in  1887.  Tbe  acticm 
was  by  one  claiming  a  dtstrtbutlve  share  of 
the  estate,  who  sought  to  compel  an  account- 
ing by  tbe  administrator.  The  latt«>  con- 
tended that  by  Tirtue  of  a  certain  statute 
of  Texas  the  administration  of  the  estate 
was  omclnslTely  presumed  to  hare  beoi  dos- 
ed, but  the  Supr«ne  Court  held  that  said 
statute  had  been  repealed,  and  that  it  was 
ivoper  to  ahow  that  sodi  settlement  had  not 
bem  made. 

Tbe  important  question  in  Be  Sanderson, 
74  OaL  188,  15  Pac.  TCS,  was  whether  the 
executor  bad  been  negligent  as  to  the  col- 
lection of  a  certain  note,  be  haviiv  made 
no  excuse  for  bis  failure.  The  matter  was 
covered  by  section  1616  of  the  Code  of  Oivil 
Procedure,  providing  that— 

"No  executor  or  administrator  is  accountable 
for  any  debts  due  to  the  decedent,  if  it  appears 
that  they  remain  uncollected  without  his  fault" 

The  Supreme  Court  properly  held  that  the 
statute  of  limitations  did  not  run  against 
tbe  continuing  trust  of  the  executor,  and  that 
in  case  the  debt  was  not  collected  tbe  statute 


imposed  upon  him  the  burden  of  Aowlng 
that  it  was  without  his  fault. 

In  Bemmerly  t.  Woodward,  124  Cal.  G6S, 
&7  Pac.  661,  the  action  was  brought  for  an 
accounting  about  11  years  after  the  last  ac- 
count bad  been  rendered.  It  Is  plain,  though, 
that  no  final  accounting  could  have  been  en- 
forced against  Woodward  during  the  disabil- 
ity of  the  mlnon^  the  will  containing  this 
provision:  ^ 

"Whenever  one  of  my  children  becomes  of 
I  age  or  it  shall  be  entitled  to  hie  or  her  share 
of  the  estate  then  remaining  in  the  bands  of 
my  executors,  and  they  are  hereby  directed  and 
authorized  to  deliver  up  such  child's  portion  by 
a  fair  division  made  of  the  lands  then  belon^g 
to  tbe  estate." 

It  seems  that  the  youngest  minor  readied 
his  majority  only  about  1  year  before  the 
suit  was  brought  So,  tbe  case  is  hardly  in 
point  here.  It  Is  true  that  the  court  said: 

"To  show  an  honest  execution  of  the  trust  it 
was  inenmbent  upon  Woodward  to  show  what 
he  did  with  the  money.  In  the  absence  of  such 
showing,  I  think  we  must  condnde  that  he  did 
not  use  them  for  tbe  estate.** 

That  was  a  proper  rule  to  apply  under  the 
peculiar  circumstances  of  the  case.  Besides, 
ilie  evidence  and  pleacUngs  of  the  parties 
were  8uch  that  the  lower  court  could  hardly 
have  concluded  otherwise  than  in  favor  of 
plaintiff,  the  serious  question  on  appeal  l>e- 
ing  as  to  the  Sufficiency  of  the  finding  of 
Woodward's  neglect  to  invest  tbe  trust  mon- 
ey and  as  to  the  amouut  of  Interest  that 
should  be  charged  against  him. 

[S]  But.  appellant  claims  that  the  lower 
court  without  warrant  assumed  or  found  cer- 
tain circumstances  to  exist  which  are  essen- 
tial to  the  support  of  the  conclu^on  that 
plaintiff  and  the  other  heirs  were  chargeable 
with  laches.  One  of  these,  namely.  In  re- 
lation to  the  fact  that  no  inventory  was  filed 
nor  other  step  taken  in  the  administration 
of  the  estate,  we  have  already  noticed.  We 
may  add  that  it  was  undoubtedly  the  right 
of  the  heir  to  Invoke  the  aid  of  the  court  to 
compel  the  administrator  to  settle  the  estate 
within  the  statutory  ime. 

[I]  Again,  it  is  claimed  that  the  evidence 
does  not  show  that  the  heirs  had  knowledge 
of  the  death  of  George  Pratt  and  of  the  con- 
dition of  his  estate.  The  only  heir,  as  we 
have  seen,  for  23  years  was  his  father,  and 
power  of  attorney  from  him  to  Samuel  Pratt. 
Jr.,  dated  July  11,  1876,  was  received  In  evi- 
dence. In  whidi  he  referred  to  "my  late  son 
George  Pratt,  deceased."  It  is  true  that  an 
objection-  was  made  by  appdlant  to  tbe  in- 
troductbm  of  this  instrument  on  the  ground 
that— 

"The  deed  and  eertlfieate  are  not  In  conformity 
with  our  statute,  and  that  the  execution  Is  in- 
sufficient, and  tbat  the  adcnowledgment  is  not 
in  the  form  required  to  prove  the  signature  of  a 
signer  to  a  document,  and  that  it  is  not  duly 
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authenticatecl  u  required  by  the  laws  of  the 
state  of  California,  and  it  does  not  iliow  tliat 
it  has  ever  been  acted  upon  as  genuine,  and  its 
custody  has  not  been  explained,  and  it  does  not 
appear  that  it  has  ever  been  treated  as  a  genuine 
docnment." 

The  power  of  attorney  puriwrted  to  be 
executed  In  England  and  acknowledged  be- 
fora  Cad.  E.  Palmer,  a  notary  public  of  Barn- 
staple in  the  county  of  DeTon.  and  had  the 
seal  of  bis  office  attached.  Tbla  notary  certi- 
fied that  Samuel  Pratt  ai^>eared  before  blm' 
"and  acknowledged  the  said  letter  of  attor- 
ney to  be  his  act"  To  this  with  the  seal  of 
his  office  was  annexed  the  certificate  of  the 
United  States  consul  at  Bristol,  England, 
"that  the  foregoing  signature  and  seal  are 
the  true  and  genuine  signature  and  seal  of 
Cadwaloder  Edwards  Palmer,  a  notary  pub- 
lic, residing  at  Barnstaple,  in  the  county  of 
Devon.  England."  SecOon  1189  of  our  Civil 
Code  specifies  the  general  form  of  the  certif- 
icate of  acknowledgment,  but  adds: 

"Provided,  however,  that  any  acknowled^ent 
taken  without  this  state  in  accordance  with  the 
laws  of  the  place  where  the  acknowledsment  is 
made,  shall  be  sufficient  in  thia  state ;  and  pro- 
vided further,  that  the  certificate  of  the  derk 
of  a  f!onrt  ol  record  of  the  county  or  district 
where  such  acknowledgment  is  taken,  that  the 
officer  certifying  to  the  same  is  authorized  by 
law  so  to  do,  and  that  the  signature  of  said 
officer  to  such  certificate  is  his  true  and  genuine 
signature,  and  that  such  acknowledgment  is 
taken  )in  accordance  with  the  laws  of  the  place 
where  tiie  same  is  made,  shall  be  prima  fade 
evidence  of  the  facts  stated  In  the  certificate  of 
said  derk." 

Since  the  instrument  was  executed  in  Eng- 
land It  was  therefore  necessary  that  It  be 
acknowledged  according  to  the  law  of  that 
country.  Bat  tf  It  was  not  so  acknowledged, 
or  there  was  any  claim  to  that  effect,  such 
specific  objection  should  have  been  made. 
The  only  objection  In  that  respect  was  that 
It  was  not  acknowledged  as  required  by  the 
laws  of  this  state.  We  may  add  that  the  cer- 
tificate contemplated  by  said  proviso  Is  not 
required  to  be  .attached,  to  the  acknowledg- 
ment. If  attached,  it  affords  prima  facie 
evidence  of  the  pn^r  a^nowledgment  of 
the  instmment,  but,  la  its  absence,  other  evi- 
dence of  cwnpUance  with  the  requirement  of 
the  foreign  law  may  be  offered  as  provided 
by  sections  1001  or  1902  of  the  Code  of  CivU 
Procedure.  Appellant  should  have  made  the 
specific  (Section  to  put  the  respondent  to 
andi  prool 

But,  regardless  of  this  Instrament,  It  is 


not  to  be  supposed  that  the  &tber  for  over 
20  years  was  ignorant  of  the  death  of  his 
son.  The  presumption  that  "things  have  hap- 
pened according  to  the  ordinary  habits  of 
life"  would  Justify  the  Inference  that  he  made 
inquiry  and  ascertained  from  his  son,  Samu- 
el, tliat  Oeorge  bad  passed  away.  As  to  Wil- 
liam, the  plaintiff,  the  evidence  shows  that 
he  llT«d  for  some  years  In  the  ooun^  of 
Stanislaiis,  wher^  the  latter  was  ajiiwlnted 
administrator  of  the  estate  of  his  brother, 
George,  and  it  would  be  quite  unreasonable 
to  assume  that  he  was  Ignorant  of  the  situa- 
tion. If  he  had  not  known  of  the  death  of 
George  or  of  the  father,  of  course,  he  would 
have  BO  testified  when  he  was  cm  the  stand. 
The  fftct  that  be  was  not  Interrc^ted  con- 
oeming  it  is  quite  soffldent,  under  the  ,pecu- 
Uar  drcunuttances  of  the  case,  to  lead  to  the 
condnslon  that  he  had  sudUmowledge.  We 
may  add  that  bis  fidlnre  to  excuse  his  delay 
of  15  years  after  flie  death  of  Ida  &tber  and 
nearly  a  year  after  the  death  of  his  brother, 
Samuel,  before  instituting  this  action  is 
equally  significant 

[7]  It  is  also  claimed  Chat  there  Is  no  eat- 
Odoit  support  for  the  finding  that,  owing  to 
the  great  Japse  ct  time,  evidence  could  not 
be  secured  as  to  the  paymrait  or  nonpayment 
of  the  dalnu  It  la  true  that  counsel  on  both 
sides  seemed  abmewbat  rdnctant  to  questlw 
the  witnesses,  ttie  examination  having  been 
apparently  very  brief;  but  ttae  evld^ce 
showed  without  doubt  that  the  only  parties 
who  could  have  pcwdtlve  knowledge  of  the 
t&ct  were  dead,  and  this, '  conddered  w}th 
the  circumstance  that  such  slight  evidoice 
was  offered  on  both  sides,  would  appear  to 
Justify  the  court's  conclusiw  that  the  evi- 
dence was  n^t  available. 

[I]  Speaking  generally,  we  think  It  must 
be  mid  that  there  Is  no  hard  and  fast  mic- 
as to  the  length  of  time  that  would  bar  sucdi 
an  acUon  as  this,  that  mu(4i  depends  upon 
the  pccQUar  drcamstances  of  the  case;  that 
a  large  discretion  is  confided  to  the  trial 
Judge,  and  the.  disposition  of  an  appellate 
court  is  and  should  be  to  respect  that  discre- 
tion and  not  to  Interfere  with  his  conclusion 
unless  manifestly  an  injustice  has  been  done. 
When  we  recall  all  the  circumstances  to 
which  we  have  adverted,  we  cannot  say  that 
the  decision  was  wrong.  The  responsibility 
for  determining  the  question  rested  with  the 
court  below,  and  we  think  we  are  bound  by 
the  finding.  The  Judgment  is,  therefore,  Af- 
firmed. 

We  concur:  CHIPMAN.  P.  J.:  HART.  J. 
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In  n  KING'S  QUABDIANBHIP.  (CHt.  2910.) 

(District  Court  of  Appeal,  TixMt  Diatrict,  DIt*- 
■Ion  2,  OalUornliL   Sept  1^  191tM 

1.  InsAin  PBUom  ^a830!>— ArnuiAiiCB  <w 

nDOKBNT  OH  OONIXXOTINO  XVIDBirCB. 

Where  the  evidence  wai  confllcdtw,  and 
enoagb  appeared  to  aupport  the  findings  that  the 
alleged  incompetent  waa  not  incompetent  and 
that  no  fraud  had  been  practiced  upon  ber  br 
the  son,  with  whom  abe  waa  lirins,  the  judg- 
ment refusing  to  appctot  guardian  for  her  will 
be  affirmed. 

2.  AFPUL  AHp  ESBftt    ^BSSSB  —  DUHUBAX, 
WHXn  OABB  BElTDnBD  MOOT. 

Where  the  penim  for  whom  a  gnarAan  ia 
■ought  to  be  appointed  dies  pending  appeal  from 
Judgment  refusing  to  appoint,  die  ordinary 
course  would  be  lo  dismiss  the  appeal  as  moot. 

8.  Appeal  and  bbbob  «=>803— Disiobsal  of 
same  effect  as  affirmance. 
The  effect  of  dismissal  of  appeal  from  judg- 
ment refusing  to  appoint  guardian  for  an  al- 
leged incompetent  person,  because  she  has  died 
pending  appeal,  woiild  be  the  same  as  an  affirm- 
ance of  the  judgment. 

Appeal  from  Superior  Court,  fi*resno  Coun- 
ty; H.  Z.  AuaUn.  Judge. 

In  the  matter  of  the  guardianship  of  the 
person  and  estate  of  Phebe  R.  King,  Incbm- 
petent  From  a  Judgment  refnsiiig  to  ainx^t 
a  guardian  for  Oe  alleged  IncomjMtent,  there 
Is  an  appeal.  Affirmed. 

N.  Llsdsar  South  and  Bverts  A  Ewlng,  all 
of  Fresno,  for  appellant. 

Harris  A  Harris,  of  Fresnot  and  C  W. 
Trabing,  of  ElngsburK  tor  respondent 

BEHTTAIN,  J.  [1]  Wbile  Phebe  a.  King, 
aged  83,  waa  living  with  one  of  ber  sons, 
otiier  dilldren  petitlcmed  for  the  appointment 
of  a  guardian,  alleging  she  was  incompetent 
and  subject  to  fraud,  whicb  they  further  al- 
leged was  being  i^actlced  upon  her.  The 
petition  was  denied.  The  appeal  was  based 
wb(^  on  the  daimed  Insuffldency  of  the 
evidence  to  support  the  findings  that  she  was 
not  Incon^tent  and  that  no  fraud  Jiad  been 
practiced.  The  evidence  was  conflicting,  and 
enough  appeared  to  support  the  findings.  In 
such  a  case  the  judgment  will  be  afUnned. 
Matter  of  Daniels,  140  Gal.  835^7,  73  Pac. 
1093. 

[2, 1}  Whoi  the  matter  was  called  tor  ar- 
gument a  letter  fnHU  counsel  for  the  appel- 
lants was  presented.  It  contained  a  state- 
ment that  Mrs.  King  had  died  pending  the 
appeal,  and  asked  that  the  matter  be  sub- 
mitted. If  the  statement  in  the  letter  was 
flufflcient  as  a  suggestlcm  of  death,  the  ordi- 
nary course  would  be  to  dismiss  the  app^J. 


Hie  effect  of  sndt  a  ffismlssal  would  be  tba 
same  as  an  aflBnnanee  of  the  judgmoit. 
The  Judgment  is  afDrmed. 

We  concur:  IiAlfGDON,  P.  J.;  NODaSJB^J. 


COMMEBCIAL  8ECUBIT7  CO.  v.  MODES- 
TO DRUG  00.  (av.  1966.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. 8epLfi,lS19.) 

L  COBFOBATIONS  «=S>414(2)— NoTEfi  BT  PBES- 
IDENT,  WITHOUT  APFBOTAL  OV  DIRBCTOBS, 
■NFOBCBABUL 

Where  president  and  general  manager  of  eor> 
poration  entered  into  contract,  the  s(^e  purpose 
of  which  was  to  increase  the  volume  of  business 
of  the  corporation,  whicb  teodved  the  benefits  of 
contract  In  conaidcratum  of  which  notes  were 
given,  and  H.,  who  with  the  president  owned  all 
but  one  share  of  stock,  vras  informed  of  the  con- 
tract on  the  day  following,  and  made  no  protest, 
held,  notes  were  enforceable  against  corporation 
by  Innocent  purchaser  for  value  before  maturity, 
though  there  was  no  compliance  with  by-law  re- 
quiring contracts  to  be  approved  by  board  of 
directors  before  preddent  could  dgn. 

2.  CoBPOBAixoira    «B9405-JPown  or  nuoBx- 

DENT  or  OOIOCESOIAI.  OOBPOEATION. 

Where  a  corporation  ia  organized  for  com- 
mercial purposes,  its  president  or  genera)  mana- 
ger, given  immediate  direction  or  control  of  its 
affairs,  ia  its  agent  empowered,  unless  expressly 
restricted  to  the  performance  of  certain  specific 
acts,  to  do  anything  wMcb  naturally  and  ordi- 
narily baa  to  be  done  to  carry  out  its  paramount 
purposes. 

3.  CoBPOBATioNS  4s»400— Gamhot  taatrt  ua- 

BIUTT  ON  OBOtJHD  THAV  OTFIOEM  HAD  SO 

AUTHOBITT. 
Where  officer  of  corporation  is  held  out  by 
such  corporation  to  be  possessed  of  power  to 
perform  all  acts  involved  in  its  ordinary  or  usual 
business,  the  law  wUl  not  permit  tfairii  parties 
to  suffer  from  such  acts  of  such  officer  by  idea  of 
corporation  that  ostensible  authority  of  such 
officer  was  not  in  fact  conferred  upon  him. 

4.  COBFOBATIONS  «=>42S(4)  —  ESTOPPED  BT 
ACCEFTINO  BENEnrS  OT  AOBXBHZirT  BT  PBU* 

IDENT. 

Act  of  defendant  corporation  in  accepting 
benefits  of  agreement  made  by  its  president  and 
general  manager  amounted  to  a  consent  to  all 
obligations  thereof,  and  if  it  was  not  a  ratifioir 
tion  (ClT.  Code,  |  1C88)  drfeadant  is  neverthe- 
less Mtopped  from  denying  tlte  binding  force  of 
the  agreement 

5.  CoEPOBATiom    i8=>466  —  Consideeation 

FOB  KOTE  GIVEN  BT  PBESIDBNT. 

Where  president  and  general  manager  of 
corporation  altered  Into  contract  sole  purpose 
of  which  was  to  increase  volume  of  bnskiess  of 
corporation,  which  received  benefits  of  contract 
In  consideration  of  which  notes  vrere  given,  vai 
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M.,  who  with  tbe  imaldent  owned  all  but  one 
share  of  Rtock,  WM  Infonned  of  the  contract  on 
the  day  folloviDg,  and  made  no  protest,  and 
later  purchased  stock  of  the  president,  agreed 
to  par  the  note,  and  so  informed  payee,  it  can- 
not be  contended  that  the  notes  were  not  nnp- 
ported  by  a  consideration. 
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13.  Bills  ahd  nous  «»497(2>— Buaiwii  or 

PBOOr  ON  INNOCETT  PUBCHASER. 

It  is  only  where  fraud  or  irregularity  in  Ae 
inception  of  a  note  is  shown  that  bnrden  Is  on 
purchaser  to  prove  that  he  purchased  before  ma- 
turity, in  good  faith,  for  value,  in  the  usual 
course  of  buslneas ;  the  mle  not  applying  whera 
there  has  been  a  valid  conaidaration,  which  baa 
failed. 


6.  Bills  and  notes  «»870— Want  or  con- 

BIDEEATION  DOES  HOT  AinOT  nmOOBHT  FUB- 
CBAraR. 

That  notes  were  not  supported  by  a  consid- 
eration would  be  of  no  consequence,  where  plain- 
tiff purchased  them  for  value  before  maturity 
without  knowledge  of  want  of  consideration ;  a 
written  instrument  Itself  ^ing  presumptive  evi- 
dence of  a  consideration  (Civ,  Code,  1 1614). 

7.  Bills  and  Nons  «e33T0— Enfdkcehxnt 
or  fatvbnt  bt  innocent  pitbohaseb. 

Where  purchaser  of  promissory  note  has  no 
knowledge  of  any  infirmity  in  tiie  paper  on  die 
score  of  consideration,  or  of  facts  whldi,  when 
followed  with  reasonable  diligence,  would  lead 
to  a  discovery  of  such  infirmity,  and  no  fraud  In 
the  transaction  resulting  in  the  execution  of 
the  note  is  ahown  or  claimed,  the  purchaser,  if 
be  has  exchanged  value  for  the  note,  will  be 
protected  as  an  innocent  purchaser  for  a  con- 
sideration, and  may  enforce  payment  (Civ.  Code, 
S  3122). 

a  Bills  and  notes  4=3^42— Cobtokasionb 
^432(12)  —  Want  or  coNsiDEBATlozr  not 

SHOWN  BT  ABBE 7f CI  or  SEAL. 
That  seal  of  defendant  corporation  was  not 
affixed  to  notes  is  not  conclusive  evidence  of  a 
want  of  authority  for  the  execution  of  the  notes, 
nor  a  circumstance  sufficient  to  create  a  sus- 
picion that  the  notes  were  not  wanting  in  con- 
sideration, or  tbat  their  coorideration  had  failed 
at  the  time  of  their  transfer  to  plidntiS. 

9.  Corporations  «s:9403  —  NBCESSirr  toe 

TTBE  or  seals. 
The  seal  of  a  corporation  performs  no  fur- 
ther or  greater  function  than  to  import  prima 
facie  verity  of  the  due  execution  by  the  corpo- 
rati<m  of  the  written  oUIgatitm. 

10.  Evidence  ^»22(2)  —  Cohhon  knowl- 
edge or  ABSENCE  or  SEAL  TO  CONTBAOtS  Or 
COBFORATION. 

It  is  a  matter  of  oommon  knowledge  that 
many  omtiaets  made  by  corporations  and  un* 
attested      tiielr  seals  are  enforced. 

11.  COBPOBATION8  ^=»432(e}  —  PaBOL  EVI- 
DENCE or  AtrrHpBiTT  to  hake  oontbact. 

The  fact  that  an  unsealed  contract  was  duly 
anthorlzed  by  a  corporation  may  be  ^own  by 
paroL 

12.  Bills  and  notes  «saS45— PTaoBASEE's 

KNOWLEDGE  OE  XNTOIOTT. 

That  plaintiff  took  a  bill  of  sale  .of  notes, 
wiUi  a  guaranty  fran  the  payee  that  they  would 
be  paid,  In  lieu  of  the  customary  Indorsement, 
does  not  constitute  a  circumstance  sufficiently 
significant  to  justify  a  suspicion  tliat  the  notes 
were  not  all  that  they  on  tiidr  face  purported 
to  be. 


Appeal  from  Snperlor  Court,  Stanldatis 
County ;  h.  W.  Fulkerth,  Judge.  - 

Aotlon  by  the  Oommerdal  Security  Com- 
pany against  the  hfodesto  Dmg  Gompany. 
Judgment 'for  defendant,  and  ^plaintiff  S|h 
peals.  Beversed  and  remanded. 

Scott  Be^  of  Stockton,  for  appellant 
Hawkins  ft  HawUns,  of  HodestOt  for  rs- 
spondCTt. 

HART,  J.  PlalntiiT,  an  Illinois  corpora- 
tion, bronght  the  action  against  defendant,  a 
California  corporation,  to  recover  Jadgment 
on  two  promissory  notes,  each  for  ^00,  dated 
December  4,  1916,  payable  to  the  Partln 
Manufactnrlng  Company,  and  alleged  to  have 
been  duly  Indorsed  and  delivered  by  the 
payee  to  plaintiff  prior  to  maturity.  Judg- 
ment was  in  favor  of  defendant,  from  which 
jadgment  lilalntUf  prosecutes  tbis  appeal. 

The  Modesto  Dmg  Company  waa  engaged 
in  the  retail  drug  bnsinesa  in  the  dty  o{ 
Modesto.  The  capital  stock  of  the  corpora- 
tl<m,  with  the  exception  of  one  share,  was 
owned  equally  by  J.  T.  Show  and  D.  W.  Mor- 
ris. Mr.  Skew  was  a  pharmacist,  and  was 
president  of  the  defendant  corporation.  He 
was  called  as  a  witness  for  plaintiff,  and  tes- 
tified that  he  was  manager  of  the  business, 
discharged  the  general  duties  pertaining  to 
the  conduct  of  the  bnalness,  bought  and  sold 
goods,  and  had  charge  of  the  advertising.  In 
the  fall  of  1916  Skow  had  some  negotiations 
with  a  representative  of  the  Partin  Mannfac- 
turing  Company,  of  Memphis,  Tenn.,  and  on 
the  4th  of  December,  1915,  a  contract,  in  the 
form  of  a  letter  addressed  to  the  Partin  Man- 
ufacturing Company,  was  signed  '^Modesto 
Drug  Co.,  Purchaser,  by  J.  T.  Skow,"  and  al- 
so contained  the  signature  of  the  salesman  of 
the  Partin  Company.  Portions  of  said  con- 
tract are  as  follows: 

"Please  ship  to  us  at  your  eariiest  convenienos 
by  freight  f .  o.  b.  faetoiT  the  (oUowing  goods  as 

described  below: 

"Capital  prize,  2  passenger  roadster.  The  pur- 
chaser is  to  deliver  to  the  winner  in  this  trade 
campaign  the  winner's  choice  of  the  following 
automobiles:  Fartin-Palmer,  Monroe,  Chevro- 
let. ••  • 

"Second  prise,  one  lady's  bracelet  watdi. 
*  *  *  Third  prize,  one  three  piece  Frendi 
Ivory  toilet  set."  Fourth  and  fifth  prlzea  were 
named  and  ten  dinner  sets.  Advertising  matter 
to  be  furnished  by  the  Partin  Company  was 
apedfied. 
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livered  to  fbe  Partin  Company  by  the  defend-  { 
ant  or  Skow.  "Q.  And  It  was  in  rlew  of  tlie  j 
existence  of  those  two  outstanding  notes," 
counsel  for  the  plaintiff  asked  Morris,  "that 
at  that  time  yon  executed  and  delivered  to 
Mr.  Skow  those  two  papers  which  have  been 
offered  in  evidence  here  this  morning,  by  me, 
marked  PlalntlfTs  Exhibits  1  and  2,  which 
your  counsel  showed  you  here?  A.  Yes." 
(The  exhibits;  1  and  2,  referred  to,  were  the 
agreement  between  Skow  and  Morris  setting 
forth  the  consideration  and  c<HidltionB  for  the 
sale  of  the  former's  stock  to  the  latter,  and 
the  letter  written  by  Morris  to  the  Partin 
O^mpany,  after  said  sale,  informing  said 
company  that  he  had  assumed  liability  for 
the  payment  of  the  notes  In  question.) 

The  above  statement  of  the  testimony  and 
of  the  undisputed  facts,  to  which  may  be 
added  the  further  statement  that  it  appears 
in  the  evidence  that  the  increase  of  sales  dur* 
Ing  the  time  the  contest  was  in  progress 
amounted  to  about  |2,600,  Is  sufficient  for  the 
purposes  of  the  consideration  and  decision  of 
the  points  involved  in  tliis  appeaL 

The  learned  trial  judge,  in  deciding  the 
case,  filed  a  written  opinion,  which  liaa  been 
incorporated  in  the  record  here.  Therein  -be 
based  the  decision  of  the  controversy  upon 
the  grounds:  (1)  That  the  notes  were  not 
those  of  the  defendant;  (2)  that  there  was 
a  failure  of  consideration  for  the  notes;  and 
In  this  particular  connection  it  Is  argued  both 
in  the  Judge's  opinion  and  in  the  respondent's 
brief  that  the  plaintiff,  at  the  time  of  pur- 
chasing the  notes,  had  knowledge  of  facts 
safflcient  to  put  it  upon  inquiry  as  to  the  con- 
sideration. 

[1]  The  argument  advanced  In  support  of 
the  proposition  first  above  stated  is  that, 
since  the  notes  were  made  and  delivered  by 
Skow  without  any  formal  action  of  the  board 
of  directors  of  the  defendant  authorizing  the 
notes  to)  be  Issued  and  delivered,  or  the  con- 
tract upon  which  they  were  made  and  deliv- 
ered to  be  executed,  the  notes  cannot  be  held 
to  be  legal  obligations  of  the  defendant.  The 
evidence  shows — indeed,  It  Is  admitted — that 
at  the  time  the  transaction  constituting  the 
basis  of  this  litigation  took  place  Skow  and 
Morris  were  practically  the  defendant — that 
is,  the  corporation  itself.  They  owned  all 
the  stock  but  oae  single  share,  which,  as  Is 
often  so  with  so-called  "close  corporations," 
was  put  In  the  name  of  attorney  Waltball, 
undoubtedly  for  the  sole  working  purposes  of 
the  corporation.  There  can  be  absolutely  no 
doubt  that,  when  making  the  contract  and 
the  notes  In  question,  Skow  was  not  acting 
for  himself  Individually,  except  in  so  far  as 
he  was  interested  in  the  defendant  as  a 
stockholder,  but  was  acting  as  agent  of  the 
defendant  In  bis  capacity  as  its  president 
and  manager.  The  sole  purpose  of  the  con- 
tract was,  obviously,  to  build  up  or  Increase 
the  volume  of  the  business  of  the  defendant, 
and  not  to  benefit  a  business  In  which  he  was 


I  interested  otlier  than  aa  a  atotikholder  In  tbe 
I  defendant  corporation.  As  a  matter  of  fact, 
and  to  all  practical  Intents  and  purposes, 
Skow  and  Morris  were  partners  In  tlie  busi- 
ness of  the  defendant,  although  In  legal  con- 
templation they  were,  under  the  name  of  the 
defoidant,  a  corporation ;  and  the  sltnatlan. 
in  its  lesal  aspect,  waa  in  no  way  dmnged  by 
the  act  of  Morris  In  purdiaslng  the  stock  of 
Skow,  except  In  the  fact  tliat  Morris  tlftus 
himself  practically  became  the  corporation. 
The  corporation  was  a  mere  instrumentality 
adopted  originally  by  Skow  and  Morris,  a_nd 
perpetnated  by  the  latter  when  he  became 
the  sole  owner  of  all  the  stock  th^^in, 
through  whldi  they  could  the  more  conveni- 
ently transact  their  business. 

The  defendant,  as  we  have  shown,  received 
the  benefits,  whatever  they  were,  fiowing  from 
the  agreement  in  consideration  of  which  the 
notes  were  given,  and  Morris  was  loformed 
by  Skow  of  the  making  of  the  agreement  and 
of  the  terms  thereof,  accMrding  to  bis  own 
testimony,  the  day  following  that  upon  which 
the  agreement  waa  made.  He  made  no  pro- 
test or  objection  against  the  agreement,  or 
the  making  thereof  by  Skow,  and  thus  he  ap- 
proved ami  ratified  the  act  of  Skow,  the  pres- 
ident and  manager  of  the  defendant,  in  mak- 
ing the  agreement  Here,  th«i,  we  liave  a 
case  where  a  party,  serving  In  the  dual  ca- 
pacity of  presldoit  and  manager  of  what 
well  may  be  termed  a  "one-man"  corporation, 
has  made  an  agreement  for  and  In  behalf  and 
in  the  name  of  the  corporation,  undoubtedly 
believing  in  good  faith  that  In  so  doing  he 
was  acting  as  the  agent  of  said  corporation, 
duly  authorized  to  make  such  an  agreement, 
and  where  said  agreement  or  the  act  of  mak- 
ing it  has  been  tacitly,  or  by  quiescence,  ac- 
quiesced in  by  a'  party  who,  with  said  presi- 
dent and  manager,  owns  practically  all  the 
stock  of  the  corporati<m,  after  he  lias  been 
put  in  possession  by  said  manager  of  knowl- 
edge of  the  making  of  the  agreement  and  of 
Its  terms  and  object,  and  where  the  corpora- 
tion has  received  certain  of  tJie  ben^ta  flow- 
ing from  snid  agreement. 

The  question  may  be  asked:  Hay  a  corpo- 
ration, whose  capital  stock  Is  entirely  owned, 
practically,  by  two  persons,  one  of  whtMn,  be- 
ing in  the  active  management  of  the  business 
of  such  corporation,  has  made  an  agreement 
tot  the  benefit  of  the  corporation,  and  the 
other  of  whom  has  virtually  indorsed  or  by 
conduct  ratified  It,  refuse  performance  of  Its 
obligations  under  the  agreement?  Having  re- 
ceived the  benefits,  or  some  of  them,  of  an 
agreement  obviously  made  for  It  and  for  Its 
benefit  (and  ostensibly  by  It),  with  the  con- 
sent and  concurrence  of  the  owners  of  sub- 
stantially all  Its  capital  stock,  will  a  corpo- 
ration be  permitted  to  dodge  or  escape  liabil- 
ity for  obligations  arising  npon  such  agree- 
ment by  the  plea  fhtit  the  contract  was  made 
without  observance  of  the  formal  regnlsltea 
or  prerequisites  prescribed  by  Us  clurter  or 
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by-laws  witb  reapect  to  the  making  of  con- 
tracts? The  answer  to  tbese  questions  may 
be  found  In  the  principles  of  equity  and  Jus- 
tice applicable  to  such  a  case  as  we  have 
bere.  Indeed,  it  would  be  deemed  a  hard 
rale,  or  one  of  more  than  mere  unsubstantial 
technical  texture,  If  the  courts  could  not  con- 
sistently break  through  It  and  so  hold  that  a 
corporation  Is  bound  by  contract  made  under 
such  circumstances  as  duiractertzed  the  mak- 
ing of  the  contract  In  the  present  case. 

But  the  books  are.r«9lete  with  cases  holding 
that,  where  It  appears  that  a  corporation  is 
but  the  instrumentality  through  which  an  In- 
dividual for  convenience  transacts  a  pertlcu- 
lar  kind  of  business,  "not  only  equity,  looking 
fbrougb  form  to  snbstance,  but  the  law  itself, 
would  hold  such  a  corporation  bound  [where 
contracts  are  made  under  its  name  under  cir- 
cumstances similar  to  tihoae  here]  as  the  own- 
er of  the  corporatl(m  might  be  bound,  or,  con- 
versely, hold  the  owner  bound  by  acts  whlcb 
bound  his  corporation."  Llewellyn  Iron 
"Works  V.  Abbott  Kinney  Co.,  172  Cal.  210, 
21^  155  Pac.  986,  987,  and  the  many  cases  cit- 
ed therein.  It  is  hardly  necessary  to  do 
more  herein  than  to  refer  to  the  Llewellyn- 
Abbott  Case  and  the  many  cases  cited  there- 
in as  supporting  that  proposition.  It  will 
suffice  to  say  that  In  those  cases  It  Is  held 
that,  where  an  obligation  Is  created  by  the 
duly  authorized  agent  of  a  corporation  for 
such  corporation,  where  most,  if  not  all,  of 
its  capital  stock  Is  held  and  owned  by  one 
person,  and  the  obligation  is  one  the  making 
of  which  is  within  the  corporate  powers  of 
the  corporation,  and  the  act  of  making  it  is 
therefore  not  ultra  vires,  the  corporation 
will  tw  held  bound  to  and  liable  for  the  prop- 
er execution  of  the  terms  of  the  obligation, 
notwithstanding  that  it  may  be  shown  that 
the  act  of  making  the  agreement  was  not  In 
strict  accord  with  the  adc^ted  rules  or  the 
by-laws  of  the  corporation  with  reapect  to 
such  matters. 

[2, 3]  But  there  Is  another  rule,  ai^licable 
to  all  corporatiws,  and  which  we  think  has 
applicaUoa  to  the  present  case,  which  is  stat- 
ed in  Stevens  v.  Selma  Fruit  Co.,  Inc.,  18  Oal. 
App.  242,  250,  123  Pac.  212,  215,  as  foUows: 

"There  Is  in  the  record  before  us  no  evidence 
from  which  it  appears  that  any  partfeidar  offi- 
cer of  the  defendant  was  specifically  authorized 
by  tiie  board  of  directors  to  execute  promissory 
notes  for  and  on  its  behalf.  The  very  nature  of 
commercial  corporations,  of  which  the  defend- 
ant is  a  type,  requires  that  the  authority  to 
transact  th^r  usual  or  ordinary  business  af- 
fairs shall  be  rested  in  some  one  or  more  per- 
sons. A  corporation  is  an  artificial  person,  and, 
where  it  is  organized  fb'  commercial  purposes, 
Its  president  or  general  manager,  or  whoever 
may  be  given  Immediate  direction  or  control  of 
its  affairs.  Is  Its  agent,  empowered,  unless  ex- 
pressly restricted  to  the  performance  of  certain 
specified  acts,  to  do  anything  which  naturally 
and  ordinarily  has  to  be  done  to  carry  out  iti 
paramount  purposes ;  and  where  authmrity  -to 
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do  some  particular  act,  which  is  Induded  fn  Ae 
ordinary  affairs  of  audi  a  corporstlon,  is  not 
fipe<ifically  given  to  any  particular  officer,  and 
the  performance  of  which  is  not  specifically  in- 
hibited to  the  person  authorised  to  manage  its 
affairs  generally,  the  intuitiak  of  tiie  board  of 
directopB  to  amfer  npon  the  person  or  officer 
in  whom  is  vested  tiw  immediate  direction  or 
control  or  management  of  the  affairs  of  such 
corporatioa  to  perfonn  such  particular  act  wlU 
be  inferred  from  the  general  authority  so  given. 
And  where,  as  was  dearly  the  case  here,  an 
officer  of  a  corporation  Is  held  out  by  snch  cor- 
poration to  be  possessed  of  power  to  perform  all 
acts  involved  tit  its  ordinary  or  usual  buriness, 
the  law  will  not  permit  third  parties  to  suffer 
from  sDcta  acta  of  sndi  officer  by  the  plea  of  the 
corporation  that  the  ostrasibW  antbortty  of 
sudi  officer  was  not  in  fact  conferred  upon  him. 
McKieman  v.  Lensen,  56  Csl.  61;  Phillips  v. 
Campbell,  43  N.  Y.  271;  Seeley  v.  Sao  Jose 
Independent  Mill  &  Lumber  Co.,  58  Cal.  22,  24 ; 
Bank  of  Healdsburg  t.  Ballhacbe.  65  Cal.  327, 
8^,  4  Pec.  106 ;  Jennings  v.  Bank  of  Califor- 
nia. 79  Oal.  823,  828. 12  Am.  St  Rep.  145,  S  L. 
R.  A.  2S3.  21  Pac.  862;  Orelg  v.  Riordan,  99 
CaL  SIQ,  82B.  88  Pae.  918 ;  Bates  v.  Oonmado 
Beach  Co..  109  OaL  160.  182,  41  Pac  865; 
Wells  Fargo  A  Go.  v.  Enright,  127  Cal.  668. 
672,  49  L  R.  A.  647.  60  Pac  439:  Siebe  v. 
Hendy  Machine  Works,  86  Cal.  390,  S92,  2H 
Pac.  14.'' 

In  Brown  v.  Crown  Gold  MUlhig  Co.,  150 
Cal.  376,  887,  89  Pac.  87,  91,  it  Is  said: 

'^The  majority  of  tiie  board  having  knowledge 
of  the  facts,  it  wss  not  necessary,  to  conclude 
the  company  defendant  in  favor  of  plaintiff, 
ttiat  his  employment  should  be  ratified  at  a  reg- 
ular meeting  of  13»  board.  It  waa  snffident 
that  the  majority  of  tibe  board  individually  were 
advised  of  the  tenns  of  the  employment  of  plain- 
tiff by  Mr.  Doe,  and  1»ok  no  measares  to  disaf- 
firm as  directors  that  employment  Pizley  v. 
Western  Pacific  R.  R.  Co.,  83  Cal.  184,  186,  91 
Am.  Dec.  623 ;  Crowtey  v.  Genesee  Mining  Co., 
55  Cal.  273,  275;  Gribble  v.  Columbus  Brewing 
Co.,  100  Cal.  69,  72,  73,  S4  Pac  527 ;  Scott  v. 
Superior  Sunset  On  Oc,  144  Cal.  140^  77  Pac 
817."  . 

See^  also.  CycKvn  L  Works  t.  Cblco  Ice, 
etc.,  Co.,  S4  Oal.  An*.  10,  14  et  sea.,  IM  Pac 

821. 

In  Doerr  v.  Fandango  Lomber  Co.,  81  Oal. 
App.  SIS,  826,  100  Pae  406,  M9.  this  conrt 
said: 

"Indeed,  the  proposition  that  ratification  of  a 
contract,  tiie  makbig  of  which  is  nnaatihorised 
Iqr  one  of  die  principals,  may  be  effectuated  by 
a  recognition,  howsoever  Informally,  of  the 
agreement  and  the  obligations  arising  by  virtue 
thereof,  la  elementary.  A  familiar  and  common 
application  of  this  doctrine  is  to  be  found  in 
those  cases  where  so  agent,  fn  making  a  contract 
for  his  principal,  trauBcends  the  scope  of  Ms 
authority  as  such,  and  the  principal,  after  the 
contract  has  been  made,  altiiough  not  at  that 
time  legally  bound  by  lis  terms,  does  some  act 
recognizing  the  validity  of  the  agreement— as, 
for  Instance,  accepting  some  of  the  benefits  or 
assuming  some  of  the  burdens  thereof.  In  each 
case,  quite  obviously,  the  principal  will  be  deem-* 
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ed  from  his  acquiescence  In  the  contract  to  hare 
ratified  the  unauthorized  act  of  hfa  agent,  and 
will  be  held  to  its  terms  and  conditions,  notwlth- 
Btanding  that  he  has  not  in  express  lanmiage  or 
in  a,  formal  manner  ratified  the  contract.  The 
eaaa  here  comes  within  the  principle  thus  refer- 
red to.  I^e  giving  of  the  mortgage  was  not 
an  ultra  viret  act,  and  there  Is  no  claim  that  it 
was.  If  the  act  involved  the  making  of  an  in- 
valid contract,  it  was,  as  shown,  merely  be- 
cause of  the  manner  in  which  it  was  attempted 
to  perform  the  act  or  make  the  contract,  and, 
like  an;  other  contract,  it  is  capable  of  being 
ratified  by  condnct  or  a  recognition  in  some 
manner  of  the  oblifAtion." 

Horrifl  hlms^f  teatlfled,  as  seen.  Out  Skow 
was  the  presldoit  ot  the  corporation  and  the 
manager  of  it  and  Its  bnalness,  that  be  (Mor- 
ris) knew  nothii^  of  the  drng  bnslntos,  or  of 
the  profession  of  pharmacist,  and  that  the 
entire  management  of  the  concern  In  all  its 
aspects  was  In  the  hands  of  Skow,  although 
he  (Morris)  was  about  the  establishment 
mncb  of  the  time  and  acted  with  Skow  in  aa 
advisory  capacity.  Thus  it  is  dear,  that  the 
corporation  was  not  only  under  the  immedi- 
ate control  and  management  of  Skow,  but 
that  he  was  held  out  as  aUch  to  the  public, 
with  anthwity  to  transact  for  the  corpora- 
tion all  the  usual  and  ordinary  tmsiness  mat- 
ters coming  within  its  purposes  and  objects. 
Certainly  It  will  not  be  denied  that  Skow 
possessed  gmeral  authority  to  transact  and 
carry  out  such  business  matters  of  the  de- 
fendant as  in  his  jodgmeat  would  tend  to  in- 
crease the  volume  of  ilie  buduess  of  the  cor- 
ponCUon  and  tliereby  augment  its  Income  and 
pn^ts. 

[4]  It  is  not  material  to  inquire 'whether 
the  acceptance  of  benefits  arising  from  an  ob- 
ligation the  making  of  which  was  In  excess 
of  the  authority  the  party  recelTlng  and 
accepting  such  benefits  amounts  to  a  ratifi- 
cation or  has  the  effect  merely  of  creating  an 
est<^ipel  whereby  tbe  acceptor  will  he  pre- 
cluded from  Setting  up  tbe  plea  of  want  of 
authority  to  make  the  obligation  to  relieve 
himself  of  the  burden  imposed  op<n  bim  by 
the  obligation.  The  legal  effect  of  elflier 
rattflcatltm  or  estoppel  in  such  a  case  Is  pre- 
cisely the  same.  Our  Civil  Code  (section 
1589)  declares  in  dfect  that  In  such  case 
there  is  a  ratification.  But,  be  that  as  it 
may,  if  we  were  to  be  driven  from  the  posi- 
tion in  this  case  to  which  the  facts  firmly 
affix  us,  vis.:  That  the  transaction  culminat- 
ing in  the  execution  of  the  agreement  and  the 
notes  concerned  here  represents  practioilly 
the  corporate  act  of  the  defendants,  it  being, 
admittedly,  a  transaction  within  the  scope  of 
Its  corporate  powers— we  would,  nevothe- 
less,  find  ourselves  iNittressed  by  unimpeach- 
able reason  in  holding  that  the  act  of  the  de- 
fendant In  acc^tlng  the  benefits  of  the  agree- 
ment amounted  to  a  consent  to  all  the  obliga- 
tions thereof,  and  if,  ther^re,  there  was  not 
thereby  In  law  a  ratification  of  the  transac- 
tion, the  defendant  is,  by  its  act  of  accepting 


tbe  benefits  of  the  obllgatira,  estopped  from 
denying  tbe  binding  force  thereof  upon  it.  In 
other  words,  an  estoppel  by  conduct,  or  in 
pais  by  reason  of  the  conduct  of  the  defmd- 
ant  In  accepting  the  benefits  of  the  agre«nent 
for  which  the  notes  were  given,  was  raised 
against  the  right  of  the  defeD<|ant  to  object  to 
the  enforcement  of  the  notes  on  the  ground 
that  th^r  execution  and  delivery  had  not 
been  duly  authorized  by  the  defendant.  Cur- 
tin  V.  Salmon  River,  etc..  Co.,  HX  Oat-  308, 
312,  74  Pac.  861,  99  Am.  St  Rep.  7S,  and  cas- 
es cited  therein ;  and,  also,  Doerr  v.  Fandan- 
go Lumber  C!o.,  31  Cal.  App.  318,  324,  et  seq.. 
160  Pac.  406,  supra;  McQuaide  v.  Enter- 
prise Brewing  Co.,  14  Cal.  App.  315,  318,  111 
Pac.  927 ;  Standard  Oil  Co.  v.  Slye.  IM  CaL 
43S.  446,  129  Pac.  689. 

We  Should  now  pay  brief  attention  to  tbe 
conduct  ct  Morris  with  respect  to  the  trans- 
action Involved  herein  at  and  after  the  time 
he  purchased  the  stock  of  Skow  and  thus 
practically  became  the  sole  owner  of  the  cor- 
poration. We  have  shown  that  Morris  admit- 
ted that  Skow  him  of  the  fact  of  entering 
Into  the  agrewent  and  of  the  terms  thereof 
the  day  following  that  upon  which  the  trans- 
action was  completed,  and  that  Morris  made 
no  objection  or  protest  of  any  kind  against 
the  transaction,  being  evidently  accustomed 
to  defer,  as  to  such  matters,  to  the  Judgment 
of  Skow,  who  was  the  active  manager  of  the 
defendant  We  now  again  call  attention  to 
the  conditions  as  set  forth  In  their  agre«nent. 
upon  which  the  sale  of  Show's  stock  to  Mor- 
ris was  made.  In  that  agreem^t  Morris  ex- 
pressly assumed  liability  for  all  tbe  out- 
standing debts  and  obligations  of  the  defend- 
ant, including  tbe  notes  in  questtim.  Not 
only  that,  but  he  later  addressed  to  the  Par- 
tin  Company  a  letter  In  which  he  Stated  tliat 
he  had  purchased  Skow's  stock  and  that  he 
had  assumed  liability  for  the  payment  of  the 
notes  In  suit.  When  that  letter  was  written 
he  was,  as  stated,  the  sole  owner  of  practi- 
cally all  the  stock  of  the  def«idant. .  Can  it 
for  a  moment  be  doubted  from  all  ttds  tb&t 
Morris  expressly  affirmed  and  confirmed,  not 
alone  for  himself,  but  for  his  oorporati<m,  tbe 
agreement  made  by  Skow,  for  tbe  corpora- 
tion, and  all  its  terms?  He  not  only  express- 
ly recognized  the  agreement  as  a  valid  and  le- 
gal one  In  all  respects,  but  likewise  assumed 
the  obUgatlona  created  tber^y ;  and  it  would 
amount  to  a  mere  play  upon  words  to  con- 
strue the  erpresalons  contained  In  Us  letter 
to  the  Partln  Company  as  evidencing  an  in- 
tention to  recognize  and  confirm  the  agree- 
ment as  anything  otlier  than  what  it  pur^ 
ports  to  be,  viz.:  The  agrement  of  the  de- 
fendant, made  for  and  on  its  behalf  for  tbe 
atAe  benefit  of  its  business. 

The  forcing  la  a  suffldcyit  reply  to 
the  cwtentlon  that  the  notsa  in  anlt  were  not 
supported  by  a  consideration,  althongih,  so 
tar  as  the  plaintiff  is  concerned,  it  would  be 
a  matter  of  no  consequoioe  whether  there 
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was  In  iK^t  of  fact  a  conddmitlott  Bopport- 
Ine  tbe  notea,  If  It  purcliaaed  tbe  notes  for 
ralne  wlthoot  knowledge  of  sucb  want  of 
consideratiQn  at  the  time  of  anch  purchase. 
A  written  Instrument  le  Itself  preaumptlve 
evldoice  of  a  consideration  (Civil  Code,  { 
1614),  and  where  there  la  not  In  tbe  posses- 
sion of  a  purchaser  of  a  promissory  note 
knowledge  of  any  Inflrmlty  In  the  paper  on 
tbe  score  of  consideration,  or  ot  &cts,  which, 
when  followed,  with  reasonable  diUgence, 
would  lead  to  tlie  discovery  of  sndi  Infirmity, 
and  no  tnud  In  the  transaction  resulting  In 
the  execution  ot  the  note  la  shol^  or  claimed, 
the  purchaser,  if  he  has  exchanged  value  for 
the  note,  will  be  protected  as  an  innocent 
purchaser  for  a  consideration,  and  ao  may 
enforce  payment  Uiereof.  Civil  Code,  1 8122 ; 
Knnz  V.  Cal.  Trona  Co..  160  Cal.  S48,  146 
Pac.  883 ;  Pac.  Portland  Cemmt  Ca  v.  Reln- 
e(Ae.  30  CaL  App.  601. 168  Pac.  1041;  Henry 
V.  Sutro,  28  Oal.  App.  698,  163  Pac.  072; 
Jones  V.  Evans,  6  Cal.  App.  88.  81  Pac  6S2; 
ISnmes  t.  Crosier,  101  CaL  200,  85  Pac.  STa 

But  there  Is  really  no  claim  made  that  the 
notes  In  question  were  not  executed  and  de- 
livered to  the  Partln  Company  for  a  suffi- 
cient ocmslderation.  It  is  ttw  contratlim, 
though,  and  tlie  court  so  found,  that  there 
was  a  failure  of  considerati«i,  and  that, 
when  the  plalntltt  purchased  tbe  notes.  It 
bad  knowledge  of  facts  snffldent  to  put  It  on 
Inquiry  as  to  tbe  consideration,  and  thus  have 
bad  disclosed  to  It.  not  only  that  the  consider- 
ation for  the  notes  had  failed,  but  that  the  ob- 
ligations were  not  those  of  th&  defendant  cor- 
poratioo.  Tbe  facts  referred  to  are  that  tbe 
notes  In  question  did  not  bear  tbe  corporate 
seal  of  the  defendant,  that  Skow  did  not  sign 
the  contract  by  or  under  his  official  designa- 
tion, and  that  tbe  plaintiff,  instead  of  taking 
the  notes  by  tbe  usual  or  customary  Indorse- 
ment In  tbe  case  of  the  transfer  of  title  to 
negotiable  Instruments  required  a  bill  of  sale 
of  tbem,  with  a  guaranty  that  they  would  be 
pnld.  Tbe  fact  of  tbe  absence  of  the  seal,  it 
Is  contended,  was  sufficient  to  inspire  in  the 
plaintiff  distrust  as  to  tbe  legal  Integrity  of 
tbe  obligations,  and  the  circumstance  last 
mentioned,  it  Is  said,  negatives  tbe  theory 
that  tbe  plaintiff  took  the  notes  in  good  faltb. 
These  propositions,  for  reasons  to  be  given, 
are  not  important  to  tbe  decision  of  this  case, 
but  tbey  are  vigorously  pressed,  and  we  will 
briefly  notice  them. 

[8]  We  attach  no  slgnlflcance  to  tbe  fact 
that  to  the  notes  tbe  seal  of  the  defendant 
was  not  afiSxed,  Tbe  fact  is  neither  conclu- 
sive evidence  of  a  want  of  authority  for  the 
execution  of  the  notes  for  tbe  corporation, 
nor  a  circumstance  suffldeut  to  create  even 
a  suspicion  that  the  notes  were  not  wanting 
In  a  consideration,  or  that  their  considera- 
tion had  failed  at  the  time  of  their  transfer 
to  the  plahitiff. 

[1-11]  It  is  now  tbe  rule,  generally  if  not 
universally,  recognized  and  followed  through- 


out the  American  states  as  well  aa  in  Eng* 
land,  that  corporati<ms  of  all  kinds  may 
be  bonnd  by  their  contracts,  not  under  Hieir 
seals.  Tbe  rule  In  former  times  was  (as  the 
cases  show)  that  a  corporation  could  not  ex- 
press Its  will,  or  enter  Into  a  contract,  except 
through  an  instrument  under  seal,  executed 
by  a  duly  constituted  agcaiL  Thompson  on 
Corporations  (2d  Bd.)  |  1920.  Tlie  modem 
and  by  far  the  more  sensible  rule  is,  however, 
that  ttie  seal  of  a  corporation  Itself  performs 
no  further  or  greater  function  than  to  Import 
prima  fode  verity  of  the  due  execution  by  the 
ooiixvatlon  of  written  obllgatloua — that  Is,  It 
mer^  stands  as  prima  fade  evid»ioe  that 
Uie  ccaitracts  made  by  corporations  were  ex- 
ecuted by  their  authority — and  no  longer  la 
a  seal  held  to  be  Indispensable  to  the  execu- 
tion of  valid  contracts  by  corporations.  It 
is  a  matter  of  common  knowledge  that  many 
contracts  made  by  corporations  and  unattesfc- 
ed  by  their  seals  are  enforced.  l%e  books 
are  full  of  such  c&ses.  Tbe  fact  that  snch  a 
contract  was  duly  authorized  by  a  corpora- 
tUm  may  be  shown  by  parol.  There  Is,  there- 
fore, nothing  In  the  feet  that  a  contract  pur- 
porting to  be  that  of  a  corporation  Is  not  au- 
thenticated or  attested  by  Its  seal  which 
would  neceffiarily  justify  even  a  suspicion 
that  It  was  not  executed  by  authority  of  the 
corporation. 

[12]  Nor,  in  our  opinion,  does  tbe  fact  that 
tbe  plaintiff  took  a  bill  of  sale  of  the  notes, 
with  a  guaranty  from  the  Fartln  Oompdny 
that  they  would  be  paid,  in  lieu  of  the  cus- 
tomary Indorsement  in  such  a  case,  constitute 
a  circumstance  sufficiently  significant  to  jus- 
tify a  suspldon  that  the  notes  were  not  all 
that  tbey  on  their  face  purported  to  be.  We 
therefore  do  not  concur  In  the  view  of  the 
trial  judge  that  that  fact  negatives  tbe  theo- 
ry that  the  plaintiff  took  the  notes  "in  due 
course  of  business,  before  maturity,  for  val- 
ue, and  without  notice."  The  plaintiff,  it  ap- 
pears, is  in  the  business  of  buyiiig  negotiable 
paper,  and  it  may  be  that  It  Is  its  uniform 
custom  and  policy- to  require  a  bill  of  sale  of 
notes  purchased  by  it,  with  a  guaranty  that 
the  obligations  are  valid  and  will  be  paid. 
Indeed,  one  might  acquire  tbe  ownership  of 
such  obligations  vrlthont  knowledge  of  wheth- 
er the  makers  thereof  were  solvent  and  able 
to  meet  them,  and  In  such  case  it  would  only 
be  good  business  judgment  to  demand  a  guar- 
anty, or  some  protection,  against  loss  In  case 
they  proved  worthless  obligations  for  any 
reason.  We  do  not  know  what  actuated  the 
plaintiff  in  thus  fortifying  Itself  against  loss 
in  the  transaction,  but  we  think  it  clear  that 
that  drcumstance  itself  was  not  such  as  to 
Indicate  that  the  plaintiff  was  not  an  Inno- 
cent purchaser  of  the  notes  for  value. 

But,  as  above  stated,  tbe  matter  just  con- 
sidered we  do  not  deem  of  any  particular 
consequence,  so  far  as  the  decision  here  Is 
concerned.  The  proposition  that  the  notes 
were  not  those  of  the  defendant  we  disposed 
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ot  in  tbe  oatset  of  this  discussion,  and  noth- 
ing further  need  be  said  of  It,  althongh  we 
may  well  add  to  what  we  have  already  said 
on  that  question  that,'  even  If  the  plaintiff 
bad  made  an  Inquiry  Into  the  question  of  the 
validity  of  the  notos,  the  result  wonld  only 
have  been  to  discover  that  Skvw  was  the 
president  and  the  manager  of  tbe  defendant ; 
that,  acting  as  sd<4i,  he  made  the  agreement 
and  the  notes  for  defendant,  and  for  the'^sole 
benefit  of  Its  business,  and  that  the  agree- 
ment, and  the  obllgationa  arlalng  thereupon 
against  tbe  defaidant,  were  approved  by  Mor- 
ris, who.  with  Show,  owned  practically  tbe 
entire  capital  stock  of  tbe  defendant;  that 
fhe  defendant's  business  Increased  to  Bome 
extent  In  volume  as  a  result  of  the  action  of 
the  Partln  Company  under  tbe  agreement. 
Knowledge  of  these  facts  by  tbe  plamtiff, 
when  It  bought  the  notes,  would  not,  of 
course,  have  made  It  any  tbe  less  an  Innocent 
pvrdiaaer  for  value. 

With  regard  to  the  matter  of  the  allied 
failure  of  consideration,  as  to  wblcb  It  la 
dalmed  that  tbe  plaintiff,  when  It  bongbt  the 
notes,  had  knowledge  of  facts  sufficient  to 
put  It  upon  Inquiry  to  ascertain  whether  the 
consideration  had  then  failed.  It  is  to  be  aald 
that  there  la  no  erldenoe  In  the  recwd  ahow- 
Ing  or  tending  to  show  that  then  was  such 
failure. 

Tbe  evidence,  without  conflict,  shows  tbat 
the  plaintiff  purchased  and  became  tbe  ovrner 
of  the  notes  before  their  maturity,  and  before 
the  contract  between  tbe  defendant  and  tbe 
Partln  Company  had  been  completed.  In  oth- 
er words,  the  plaintiff  bought  the  notes  before 
Che  purpose  of  the  agreement  was  accomplish- 
ed, and  while  the  slieps  essential  to  the  accwn- 
pllshmmt  of  that  purpose  were  still  In  prog- 
ress. If,  then,  there  was  a  failure  of  consid- 
eration for  the  notes,  it  was,  of  course.  In  tbe 
failure  of  the  Partln  Company  to  comply  with 
the  terms  of  the  contract  between  it  and  tbe 
defendant,  and  therefore  such  failure  of  con- 
sideration occurred.  If  at  all,  long  after  the 
plaintiff  became  the  owner  of  the  not^  Tbe 
correspondence  between  Morris  and  the  Par* 
tin  Company,  In  which  tbe  former  complain- 
ed to  tbe  latter  of  Its  inertness  in  the  matter 
of  prosecuting  the  prize  contest,  took  place 
subsequently  to  the  time  at  which  the  plain- 
tiff bouslht  tbe  notes.  In  brief,  as  above  atat- 
edi  the  contract,  In  consideration  of  which 
tbe  notes  were  Issued,  was  still  In  process 
of  encutlon  on  the  part  of  tbe  Partln  Com- 
pany at  tbe  time  the  plaintiff  purchased  tbe 
notes,  and  there  was  not  then,  nor  could 
there  have  been,  either  a  total  or  even  partial 
failure  of  consideratlm.  Of  this  fact  It  may 
be  that  the  plaintiff  was  aware  at  the  time  It 
bought  the  notes;  but  If  It  vras  without 
knowledge  of  tbe  fact,  and  for  any  reason 
had  prosecuted  an  investigation  to  determine 
the  legal  status  of  the  notes.  It  would  thus 
have  readily  learned  that  fact,  and  still  have 
learned  no  valid  reason  why  It  should  not 


hare  -purchased  the  notes  and  acquired  title 
thereto  by  the  transfer  free  tram  any  Inflr- 
mlty,  so  far  as  conalderatloo  was  concerned. 

The  esses  dted  by  respondent,  of  wbilch 
there  are  many,  we  have  ^amlned  and  found 
to  be  very  different  fr<»n  this  case  as  to  the 
facts.  For  Instance,  In  the  case  of  ISums  t. 
Bauer,  174  Pac  346,  fraud  was  diarged,  prov- 
ed, and  found  aa  characterizing  the  very 
transaction  eventuating  In  the  execution  and 
delivery  of  the  note  sued  on  therein ;  and  not 
only  was  that  true,  but  tbe  court  found  opon 
ample  evidence  that  tbe  plaintiff,  a  lawyer, 
who  was  the  assignee  of  the  note,  was  famil- 
iar with  facts  extrinsic  to  tbe  note  itael^ 
whl(A  were  of  a  most  suspicious  character, 
and  whldi,  If  followed  up  with  reasonable 
dlUgenc^  would  have  disclosed  Oiat  the  note 
waa  procured  by  tbe  corporation  to  whicb  It 
was  given  through  false  and  ^udulent  rep- 
resentations. In  fact.  It  was  found  that  tbe 
attorney  for  the  plaintiff  was  the  pecretmry 
of  the  corporation  in  whose  favor  the  note 
was  executed  at  tbe  time  tbe  note  was  pro- 
cured, and  It  was  further  found  that  plain- 
tiff, while  making  inquiry  as  to  the  ability  of 
the  maker  to  pay  tbe  note  (and  it  was  also 
found  by  the  court  that  tbe  maker  was  amply 
able  to  pay  it),  made  no  Inquiry  as  to  wheth- 
er Bald  note  was  valid. 

[13]  And,  In  this  connection,  we  may  add, 
though  we  conceive  It  to  be  of  no  special  Im- 
portance In  view  of  tbe  views  of  the  transac- 
tion Involved  herein  we  have  expressed,  that 
it  Is  only  where  fraud  or  Illegality  In  tbe  In- 
ception of  a  promissory  note  Is  shown  tttat 
the  burden  la  up<m  tbe  purchaser  of  such  an 
obligation  to  prove  that  he  purchased  the 
note  before  maturity,  in  good  faith,  for  val- 
ue, in  tbe  usual  course  of  business.  The  mle, 
Indeed,  ai^lles  to  a  case  only  where  there 
has  been  an  Illegal  consideration,  and  not 
wbere  there  has  been  a  valid  conslderatl<», 
and  It  has  failed.  This  la  clearly  shown  by 
the  reasfm  upon  whldi  the  rule  proceeds,  as 
It  Is  formulated  by  the  avtboritlee.  vis.: 

**The  presumptiMi  Is  (In  case  ot  fraud  or 
duress,  etc.,  la  the  procurement  of  the  aot^  that 
he  who  has  been  guilty  will  part  with  the  note 
for  the  purpose  of  enabling  some  third  party  to 
recover  upon  it  for  his  benefit;  and  sucb  pre- 
sumption operates  against  the  holder,  and  it  de- 
volves upon  him  to  show  tbat  be  gave  value  for 
it.  So  where  the  note  was  given  for  a  distinct- 
ly illegal  consideration.'*  Parsons  oa  Notes  and 
Bills,  188,  188;  Graham  v.  Larimer.  8S  Cal. 
178,  178,  28  Paa  286;  Jordan  v.  Grover,  99 
Cal.  194.  106,  S3  Pac.  888;  Bailey  v.  Bidwell. 
13  Meea.  &  W.  78 ;  82  EniUsb  Law  and  Equi- 
ty, 134. 

It  is,  of  course,  dear  that  this  case  does  not 
come  within  the  above^consldered  rule.  Here, 
as  the  evidence  indisputably  shows,  and.  In- 
deed, as  la  In  effect  conceded  to  be  the  fact, 
the  notes  involved  were  not  procured  by  fraud 
or  duress,  or  without  a  valid  consideration. 
It  Is  also  dear,  as  we  have  pointed  out,  that 
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the  plalntUr  acquired  ownership  at  tbe  notes 
for  value,  before  tbelr  maturl^,  and  before 
there  could  hare  bera  a  fiallnre  of  tbe  oondd- 
^ation  for  which  they  were  given. 

We  conclude,  upon  the  record  before  ns> 
that  to  deny  tbe  right  of  plain tUI  to  recover 
upon  these  notes  woidd  mean  a  fiiUnre  of 
Justice. 

The  Judgment  1b  tbereface  lemved,  and 
tbe  caaae  remanded. 


We  concur: 
NBTT,  jr. 


CHIPHAN,  P.  J.;  BUBr 


GAMMA  ALPHA  BLDO.  ASB'N  t.  CITY  OF 
BUOBNBI. 

(Sapteme  Oonrt  of  Oregon.   Nov.  4, 1M9.) 

1.  MUNIOIPU  COBPOBATIOna  «=3460— Absesb.- 
IfENTS  laCLUDlifa  BNQINEK^S  CHABQB8 
VALID. 

Where  an  ordinance  authorising  the  oi»ening 
of  a  street  anthorized  ragineer's  diaigea  to  be 
included  as  a  part  of  the  improvement,  engi- 
neering expenses  could  be  Imposed  by  assess- 
ment, although  the  engineer  was  not  specially 
employed  for  the  particular  improvement  and 
waa  paid  a  regular  salary  by  the  city  from  die 
general  fund. 

^  2.  MuniorpAL  ooaPOBAnona  4=»414(8)  —  In- 

FBOVBHENT  COnTBACT  INCLUDINO  rUTUBK  BE- 
PAIBS  DOES  NOT  INVALIDATE  ASSEfiSUENT. 

A  contract  for  paving,  which  contained  pro- 
vision "that  the  pavement  shall  be  free  from 
any  defects  due  to  'faulty  woAmansbip  or  ma- 
terials, and  that  for  a  period  of  five  years  from 
its  completion  the  citj^contractor  will  at  his 
own  expense  repair  ano^make  good  any  defects 
arisiTig  from  such  faulty  materials,"  etc.,  was 
not  invalid  as  being  a  contract  for  repairs  not 
chargeable  to  private  property. 

S.  MUNICIPAI.  COBPORATIONB  «=>284:{4)— COH- 
TBACT  VOB  PAVING  NOT  DNLAWFUL  DELEGA- 
TION OF  POWEBS  TO  ZNOINEBB. 

Where  a  civil  engineer,  upon  request  of  dty 
oflSciale,  has  prepared  plans  and  oieciflcations 
for  a  contemplated  improvement,  and  the  offl- 
dals  enter  into  a  contract  for  tbe  construction 
thereof,  there  Is  not  an  unlawful  delegation  to 
tbe  engineer  of  the  right  to  decide  what  are 
necessary  details;  the  action  of  tbe  city  offi- 
cials in  entering  Into  the  contract  making  tbe 
plans  and  specifications  of  the  engineer  their 
own. 

4.  HTTNICIPAI.  C0BP0BATI0N8  ^E»488,  489(3)— 

PrrmoifER  tor  niPBovBHBifT  estopped  to 

ATTACK  ASSEBSHEMT. 

Where  an  abutting  property  owner  petitions 
the  city  council  to  pave  a  atreet,  tbe  action  of 
the  council  in  contracting  for  and  mpkjwg  the 
improvement  is  conclusive,  and  the  petitioner 
cannot  complain  that  the  cost  of  the  improve- 
ment exceeds  the  benefits. 


6.  Municipal  oohpobations  «=3»460(4)— Pav- 

IN  a  ASSEasiCBNT  Olf  PBOPXBTT  nOHTINa  Off 
TWO  8TBEBTS. 

One  owning  proper^  on  a  comer  abutting 
upon  one  street  90  feet  and  on  another  240 
feet  cannot  maintain  that  his  property  does 
not  front  upon  the  steest  on  tin  long  slda  of 
his  pn^er^,  and  that  he  la  not,  liable  for  the 
burden  imposed  by  paving  of  such  street  unBer 
a  charter  providing  that  each'  lot  or  part  of 
lot  abutting  a  street  or  alley,  graded,  improved, 
or  repaired  shall  be  liable  for  tbe  full  cost  of 
making  the  same  uiwn  the  half  of  the  street 
or  alley  in  front  or  abutting  upon  it,  but  that, 
when  ihB  land  adjacent  to  sudi  street  shall  not 
have  iMen  laid  off  into  lots  or  blocks,  then  the 
cost  of  the  Improving  such  street  ehaiH  be  aa- 
sessed  to  the  owner  or  owners  of  such  land  with- 
in 160  feet  <tf  audi  Improved  street 

6.  Municipal  oobpoeations  «=>330<3>— As- 
sbsbhbetts  foe  ikpboveubiiib  not  objxo- 
tiohabu  because  cohtbact  pbotzded  fok 
xioht-eoub  dat. 

In  view  of  Law's  1913.  p.  11.  expresdy  for- 
bidding a  municipality  either  directly  or  through 
a  contractor  to  require  more  than  eight  hours 
per  day  or  forty-el^t  hours  per  week  from  any 
employs,  one  assessed  for  an  improvement  can- 
not maintain  that  city  had  no' fight  to  limit  the 
employment  of  lab(»eTs  for  more  than  eight 
hours  per  day  In  its  contract  for  the  improve- 
ment. 

7.  Baammwt  <p>ffi— Nor  xNTEBmiKa  with 

BIGHT  or  OWNEB  TO  USX  BOIL. 

Tile  conveyance  of  an  easement  In  land 
does  not  pass  the  title  or  interfere  with  the 
right  of  the  owner  of  the  soil  to  occupy  it  for 
any  purpose  not  Inconsiatait  with  tbe  ea8e< 

ment. 

8.  WaTEBS  and  WATBB  00UB8B8  4a»164(l)— 

Bight  or  owneb  to  ucpbovb  BASEiiBifTS 

APPUBTBNAKT  TO  UILLBAOE. 

Where  owner  of  millrace  had  an  easement 
in  property  along  the  side  of  the  race  in  that 
it  had  the  right  to  widen  the  same  when  nec- 
essary,' abutting  owner,  who  undertakes  to  Im- 
prove and  occupy  the  land  abutting  on  the  mill- 
race,  Is  not  a  trespasser,  unless  his  occupation 
or  improvement  is  sudi  aa  InterfereB  with  the 
(veratlona  td  th«  owner  of  the 

9.  Municipal  cobpobations  «=s>2e0(3)  —  Re- 
taining WALL  ntPBOVKVENT  BUILT  ON  FBOP- 
EBTT  SUBJECT  TO  XABEHENT. 

A  contract  of  a  city  for  the  paving  of  a 
street  waa  not  Lovalid  by  reaaon  of  the  required 
construction  of  a- retaining  wall  at  tbe  end  of 
the  street  abutting  upon  a  millrace,  although 
the  owner  of  the  millrace  had  an  easement  on 
the  property  where  the  retaining  wall  waa  built, 
in  that  it  had  a  right  to  widen  and  deepen  its 
millrace. 

10.  Municipal  cobpobations  «=3»282<1)— Db- 

PABTUBE  FBOlt  OOHTBAOT  POB  III PBOVUCBNTS. 

Where  a  city  was  authorised  to  pave  a 
street  wbidi  ran  to  the  banks  of  a  miltraoe,  tbe 
construction  of  a  retaining  wall  at  the  end  of 
the  street  abutting  on  the  millrace  was  not  a 
departure  from  the  purpose  the  improvement, 
although  m^e  for  the  whole  width  of  the  street 
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for  the  parpose  of  also  Bupportiiig  a  fill  for 
sidewalks  that  might  be  coDstructed. 

Appeal  from  Circuit  Court,  Lane  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  tbe  Gamma  Alpha  BnlldioK  Asso- 
ciation againfft  the  City  of  Bugene.  Judg 
moit  for  plaintiff,  and  defendant  appeals. 
Keversed,  and  salt  dismissed. 

This  is  a  suit  to  remove  a  cloud  from  the 
title  to  real  estate.  It  is  founded  upon  the 
action  of  the  municipal  authorities  of  the  dty 
of '  Eugene  in  parlDg  that  portion  of  Alder 
street  in  Eugene  from  its  intersection  with 
Eleventh  avenue,  north  to  the  mlUrace.  The 
plaintiff  claims  to  be  the  owner  of  a  piece  of 
land  with  a  frontage  of  90  feet  on  Eleventh 
avenue,  and  about  240  feet  abutting  on  Alder 
street  The  validity  of  the  assessmait  for 
such  street  improvement  is  attacked  by  tbe 
complaiDt  upon  several  grounds,  which  will 
be  speciflcaUy  mentioned  in  the  opinion  of 
the  court.  The  defendant's  answer,  after 
denying  the  allegations  of  the  complaint,  sets 
up  several  affirmative  defenses,  the  first  of 
which  is  that,  at  all  the  times  mentioned  In 
the  complaint,  the  property  claimed  by  the 
plaintiff  was  and  still  Is  owned  by  W.  E. 
Brown,  as  disclosed  by  tbe  deed  records  of 
Lane  county.  The  answer  then  recites  the 
various  proceedings,  by  ordinance  and  other- 
wise, of  tbe  municipal  authorities  In  making 
the  improvement,  the  further  fact  that  plain- 
tiff and  W.  E.  Brown  had  knowledge  of  all 
the  proceedings  and  urged  the  awarding  of 
the  contract  and  the  construction  of  the 
work  according '  to  the  plans  and  Eq>eclfica- 
tions,  and  that,  after  the  levying  of  tbe 
assessment  therefor,  W.  E.  Brown  made  ap- 
plication to  be  allowed  to  pay  sucb  assess- 
ment In  10  annual  installments,  under  the 
terms  of  what  is  generally  known  as  the 
'  Bancroft  Bonding  Act  (L.  O.  L.  S  3245),  and 
in  such  application  agreed  aa  follows: 

"In  coQBlderatiMt  thereof,  and  in  ponaance 
of  the  provisions  of  said  act  aforesaid,  I  here- 
by expressly  waive  oU  or  any  irregularity  or 
defect,  jurisdictional  or  othwwise,  in  the  pro- 
ceedings to  improve  said  street,  or  lay  said 
sewer,  and  in  the  apportionment  and  assess- 
neut  of  the  cost  thereof  on  the  property  affected 
thereby.*' 

It  Is  then  alleged  that  because  plaintiff 
permitted  and  allowed  Brown,  holding  the 
record  title,  to  manage,  control,  and  exercise 
dominion  over  the  land,  In  regard  to  this 
iinprorement,  the  plaintiCf  should  be  estopped 
from  contesting  the  validity  of  the  assess- 
nent.  Any  further  development  of  the  plead- 
ings which  may  be  necessary  to  the  consider- 
ation of  tbe  case  will  be  found  in  the  opin- 
ion. Upon  the  trial,  there  was  a  decree  for 
the  plaintiff,  declaring  the  assessment  void 
and  enjoining  its  collection.  Def«tdant  ap- 
peals. .  ' 


O.  H.  Foster,  of  Eugene,  for  appellant 
L.  M.  Travla,  of  Eugene  (A.  K.  Meek,  of 
Daybm,  Obio,  oa  tbe  brief),  for  respondmL 

BENSON,  J.  (after  sUtlng  the  facta  as 
above).  The  plfTintlff's  attack  upon  the  va- 
lidity of  the  assessment  is  first  based  upon 
the  fact  that  It  includes  a  charge  of  6  per 
cent,  of  the  contract  price  of  tbe  work  for 
engineering  expenses.  The  Initial  ordinance 
In  Qie  proceeding  contains  this  clause: 

"And  there  shall  be  indnded  as  a  part  of 
said  improvement,  engineer's  cbaiges  not  to  ex- 
ceed five  (B%)  per  cent,  of  the  contract  price 
end  when  said  cost  shall  be  assessed  the  same 
shall  be  a  lien  upon  the  property  so  braefited, 
etc" 

[1]  It  appears  from  the  testimony  that  the 
engineer  was  not  specially  employed  for  this 
particular  job,  but  was  a  regularly  employed 
and  salaried  ofllclal  of  the  city,  whose  com- 
pensation was  not  dependent  upon  the  collec- 
tion of  tbe  assessments  for  this  particular 
improvement.  Plaintiff  and  defendant  both 
cite  and  rely  upon  the  cases  of  Smith  v.  Port- 
land, 26  Or.  297,  SB  Pac.  665,  and  Giles  v. 
Roseburg,  82  Or.  67,  160  Pac.  543.  In 
neither  of  these  cases  Is  the  compensation  of 
a  regular,  salaried  official  involved.  In  the 
former,  an  overseer  was  specially  employed 
to  oversee  the  construction  of  a  sewer,  and 
neither  In  the  charter  nor  In  the  ordinance 
was  there  any  provision  for  such  a  charge; 
hence  It  was  held  that  such  expense  could 
not  properly  be  charged  against  the  property 
benefited.  In  the  latter  case  the  engineer  did 
not  receive  a  regular  salary,  but  was  paid  a 
stated  dally  compensation  for  the  services 
rendered,  and  received  his  remuneration  in 
tbe  wariants  drawn  fl|>on  the  general  fund, 
and  not  from  funds  arising  from  tbe  assess- 
ment for  the  particular  work  upon  which  he 
was  employed.  In  this  case,  like  the  first, 
there  was  nothing,  either  in  the  charter  or  the 
ordinance  under  which  the  Improvement  was 
made,  authorizing  such  expense  to  be  charged 
against  the  property.  The  latter  case,  there- 
fore, holds,  as  did  the  former,  that,  in  the 
at>sence  of  authorization  by  ordinance,  such 
expense  could  not  be  imposed  by  assessment. 
In  the  case  at  bar,  however,  the'ordinance 
expressly  authorizes  It,  and  it  Is  therefore 
a  valid  charge  unless  it  be  excluded  by  rea- 
son of  the  fact  that  the  engineer  receives  a 
regular  monthly  salary,  which  we  may  fairly 
infer  is  paid  from  tbe  general  fund.  If  this 
were  a  new  Question  with  this  court,  it 
might  be  necessary  to  consider  the  authoil* 
ties  in  other  jurisdictions ;  but  the  matter  Is 
conclusively  settled  in  the  case  of  Irelan 
v..  City  of  Portland,  91  Or.  471,  179  Pac.  286, 
wherein  it  la  held  that  such  a  provision  In  an 
ordinance  is  valid,  even  where  the  city  offi- 
cial Is  paid  a  regular  salary. 

(2]  Plaintiff  further  contends  that  tihe  as^ 
sessme^t .  was  InvaUd,  because  tbe.ooptract 
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for  tiie  bnproTement  ocmtalna  tbe  ftollowing 

clause: 

"The  eootraet  further  exrees  that  the  pave- 
ment shall  be  free  from  any  defects  dae  to  faulty 
workmanship  or  materials  and  that  for  a  pe- 
riod of  fiTe  years  from  its  ctHnpletioD,  tho  said 
contractor  will,  at  bis  own  expense,  repair  and 
make  good  any  defects  arising  from  such  faulty 
materials  or  workmanship  and  due  to  the  prop- 
er use  of  such  pavement  at  a  roadway." 

It  la  Insisted  tbat  this  Is  a  contract  for  re- 
pairs which  sbonld  not  be  charged  to  prtnlte 
property.  TMb  ctKitentlon  la  not  sustained 
by  the  language  of  the  clause  quoted  and  Is 
completely  answered  In  the  case  of  Allen  t. 
Portland,  86  Or.  420,  68  Pac.  G09. 

[S]  The  next  objection  la  that  the  council 
exceeded  its  powers  In  ddegatlng  to  the  dty 
engineer  the  right  to  decide  what  are  neces- 
sary details  of  the  ImproToaent,  such  as 
inlets,  retaining  walls,  etc  This  point  Is 
not  well  taken.  The  officers  of  a  dty  employ 
a  cItU  engineer  for  the  Teiy  purpose  of  rely- 
ing npon  his  special  training  and  skill,  to 
advise  them  as  to  the  necessary  details  of  a 
contemplated  improveraent,  and  when,  upon 
thdr  request,  he  has  prepared  plans  and 
spedflcatlons  for  tbe  same,  and  they  eater 
into  a  contract  for  the  construction  thereof, 
they  thereby  adopt  and  approve  them  and 
make  them  their  own. 

[4]  It  is  then  argued  that  the  cost  of  the 
Improvement  exceeds  tbe  beneBts,  and  that 
this  Invalidates  tbe  assessment.  The  com- 
plaint does  not  diarge  fraud;  the  evidence 
discloses  tbat  plaintiff's  property  abuts  up- 
on the  {iavenient  for  a  distance  of  240  feet. 
In  addition  to  which  plaintiff  petltloDed  tbe 
city  council  to  make  the  Improvement.  Un- 
der these  circumstances,  the  action  of  tbe 
council  in  the  premises  Is  conclusive.  Colby 
V.  City  of  Medford,  86  Or.  485,  167  Pac.  487. 

[5]  The  next  ground  of  attack  ttpoh  the 
assessment  Is  plaintiff's  theory  that  its  prop- 
erty does  not  front  upon  Alder  street  and  is 
therefore  not  liable  to  tbe  burdem  This 
theory  Is  based  upon  the  language  of  the 
charter,  section  71  of  which  reads  thus: 

"Each  lot  or  part  of  lot  abutting  a  street  or 
alley  graded,  improved  or  repaired,  shall  be  lio- 
ble  for  the  full  cost  of  making  the  same  upon 
the  half  of  the  street  or  alley  in  front  of  and 
abutting  upon  it ;  *  •  •  but  when  the  land 
adjacent  to  said  street  shall  not  have  been  laid 
off  into  IMa  and  blocks,  then  the  cost  of  improv- 
ing audi  streets  shall  be  assessed  to  the  owner 
or  owners  of  die  land  lying  within  one-hnndred 
and  sixty  feet  of  such  improved  street" 

The  evidence  discloses  the  plaintiff's  land 
hns  not  been  laid  off  into  lots,  although  It 
has  a  frontage  of  90  feet  on  Eleventh  street 
and  about  240  feet  on  Alder  street,  being  n 
corner  tract.  The  contiguous  land  west  of 
plaintflTs  tract  Is  subdivided  Into  lots  and 
blocks.  We  cannot  see  how  tbe  plalntiCTs 
Interpretation  of  section  71  can  be  JusHflcd. 
The  property  being  a  corner,  at  the  interseo 
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tion  of  two  streets  is  Intended,  by  the  statute, 
to  bear  its  portion  of  tbe  Improvement  of 
both  streets,  and  this  would  be  equally  true, 
if  plaintiff's  tract  extended  westerly  160 
feet  Instead  of  90.  Plaintiff  relies  npon  the 
case  of  Booney  v.  Toledo,  9  Ohio  Clr.  Ct.  R. 
267,  to  support  Its  theory.  That  case  differs 
from  the  one  at  bar.  In  that  the  statute  un- 
der which  tbat  decision  was  rendered  provid- 
ed for  assessing  the  property,  not  by  the  ben- 
efits accruing,  but  by  front  foot,  and  the  court 
held  that,  upon  pacing  the  side  street,  the 
frontage  of  the  comer  lot  should  be  limited 
to  that  portion  of  its  length  which  would 
equal  the  length  of  its  end  or  front  on  the 
intersecting  street  Here,  tbe  statute  &e- 
dares  that  the  burden  shall  be  borne  tor  one- 
half  of  the  paving  by  the  property  In  front 
of  and  abutting  upon  It.  In  City  of  -Spring- 
field T.  Green,  120  111.  268,  11  N.  £.  261,  the 
ondlnance  directed  that — 

The  tax  shall  be  "levied,  assessed  and  collect- 
ed upon  and  from  tbe  real  estate,  lota  and  parts 
of  lots,  and  tracts  of  land  abuttiDg  upon  ttt 
tine  of  said  streets  so  ordered  to  paved  in 
proportion  to  the  frontage  thereof  upcm  tbe 
streets,  or  parts  of  street^  and  alleys  ordwed 
to  be  paved,  as  aforesaid." 

The  appellant  tiiere  contexided  that,  since 
tbe  side  of  bis  propaty  adjoined  the  improT&- 
ment,  It  was  not  liable  to  assessment  The 
court,  in  its  opinion,  conduded  thus: 

"The  whole  of  the  ordinance  considered,  we 
have  no  doubt  that  tike  word  (abuttinid  ms 
intended  to  apply  to  lots  whose  sides  as  well  as 
ends  were  bounded  by  the  line  of  the  streets  to 
be  improved,  and  that  where  flie  streets  in 
front  and  at  the  side  were  both  to  be  paved,  it 
was  tbe  intention  of  the  council  that  the  comer 
lot  should  bear  one-half  of  the  expense  of  the 
improvement  in  front  of  the  side  as  well  as  of 
the  end  of  the  lot.  Any  other  construction  of 
the  ordinance  would  leave  no  provisicois  what- 
ever for  paying  for  the  pavement  of  those  parts 
of  the  streets  directed  to  be  improved  whidi 
lie  In  front  of  the  sides  of  lots  located  on  the 
line  of  said  streets." 

We  can  see  no  escape  from  the  logic  of  this 
deduction,  and  hold  that  In  this  respect  plaln- 
tfCPs  property  was  properly  assessed. 

[6]  It  Is  further  urged  that  tbe  city  had 
no  right  to  limit  the  employment  of  laborers 
for  more  than  eight  bours  per  day.  In  its 
contract  for  the  paving.  It  Is  enougb  to  say 
that  chapter  1,  Laws  of  1913,  expressly  for- 
bids a  municipality  either  directly,  or 
through  a  contractor,  to  require  more  than 
eight  hours  per  day,  or  forty-eight  hours  per 
week,  from  any  employe,  and  in  Inserting 
such  a  clause  In  the  contract  tbe  defendant 
was  simply  obeying  a  compulsory  statute. 

[7-9]  The  serious  contention  of  the  par- 
ties upon  this  appeal  arises  in  regard  to  what 
plaintiff  styles  a  "bridge  abutment,"  and 
which  Is  termed  by  the  defendant  a  "retain- 
ing wall."  The  evidence  quite  dearly  cstab* 
Ilahes  the  fact  Uiat  it  Ig  a  retainiii^  wall. 
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A  certain  mlllrace.  flowing  in  a  westwly 
direction,  crosses  Alder  street  at  a  right 
angle.  The  street  paving  was  extended  to  the 
water's  edge  at  this  millrace,  and  at  that 
point  a  concrete  retaining  wall  was  con- 
structed across  the  etreet  to  support  a  fill 
behind  It,  upon  whlcli  the  paring  was  laid. 
The  complaint  pleada  a  decree  of  this  court 
in  the  case  of  Patterson  t.  Chambers  Power 
Co.,  81  Or.  328,  169  Pac.  668,  and  Eugene  t. 
Chambers  Power  Co.,  81  Or.  352,  1B9  Pac. 
G73.  In  those  cases,  the  one  issue  pertained 
to  the  right  of  the  defendant  to  widen  the 
same  mlllrace  that  crosses  Alder  street  as 
above  stated.  Plaintiff  insists  that,  under  the 
decree  in  those  cases,  the  defendant  became 
a  trespasser,  and  exceeded  its  power,  when 
it  constructed  the  retaining  wall  and  did 
some  paving  within  the  limits  wlierein  the 
decree  authorized  the  owners  of  the  canal  to 
widen  the  same.  Turning  to  the  opinion  of 
this  court  In  the  ease  of  Patterson  v.  Cham< 
hers  Power  Co.,  upon  which  the  decree  in  the 
Eugene  Case  is  founded,  we  find  that  the 
rights  of  the  Chambers  Power  Company  and 
Its  successors  are  traced  to  a  certain  war- 
ranty deed,  containing  a  danae  wtdcta  reads 
as  follows: 

'•Together  with  the  watw  power  upon  said 
■  premises  with  the  right  of  way  over  Shaw's 
land  claim  to  bring  all  the  water  that  may  be 
required  to  run  the  mills  thereon,  and  all  other 
mills  or  machine^  that  may  at  any  time  or 
times  be  placed  upon  tho  above^esoribed  prem* 
isBs  ot  whatever  kind  or  nature ;  also  the  right 
to  dig  the  pr«Mnt  raceway  as  wide  and  deep 
as  maiy  be  Decessary,  and  to  bank  the  dirt  and 
■tone  on  either  ude;  also  to  include  sufficient 
dirt  and  stone  lying  adjacent  to  the  danii  for 
the  porpoea  of  keying  them  in  repair." 

The  decree  of  this  court  fwrmlts  the  own- 
era  of  the  mlllrace  to  widen  it  so  as  to  bring 
it  up  to  60  feet  in  width.  Such  decree  has 
not  yet  been  ntUlaed  by  the  owners,  and  the 
width  ot  tlie  canal  remains  as  beftnre^  while 
the  adjacent  landowners  are  stUl  oalng  their 
land  to  the  water's  edge.  As  was  very  prop- 
erly said  by  tbla  court  In  that  case: 

"The  conr^anee  of  an  easement  over  land 
does  not  pass  the  title  or  interfere  with  the  right 
of  the  owner  of  the  soil  to  occupy  it  for  any 
purpose  not  faict^nsisteat  with  the  easement. 
Washburn,  Easements  (3d  Ed.)  3,  9;  Goddard. 
Easements,  4.  It  follows,  therefore,  that  the 
plaintiffs,  who  are  successors  of  Shaw,  had  a 
perfect  right  to  occupy  and  improve  their  land 
adjoining  the  ditch,  bo  long  as  sudi  occupation 
or  improvement  did  not  interfere  with  the  oper* 
ations  of  defeodaots.  Defendants  were  never  In 
a  position  to  bring  ejectment  or  trespass  against 
them  until  they  were  in  a  position  to  show  that 
the  use  of  the  adjoining  land  was  necessary,  end 
that  the  growth  of  manufacturing  business  up- 
on the  23-acre  tract  made  it  essential  for  them 
to  widen  the  ditch  to  procure  additional  power." 

It  follows  that  the  city  bad  a  perfect  right 
to  extend  its  paving,  and  construct  Its  retain- 


ing wall,  where  It  did.  It  may  be  that  at 
some  future  time  the  owners  of  the  millrace 
may  require  the  destructl<m  of  a  portion  of 
this  ImpFovement;  but  that  possibility  can- 
not concern  the  present  paving,  for  tbe  city 
is  not  required  to  keep  hands  off  of  its 
street  until  some  uncertain  time  when  the 
owners  of  tbe  viaduct  may  see  fit  to  enlarge 
their  plant. 

[II]  It  is  also  urged  that  the  dty  built 
more  of  tlie  retaining  wall  than  was  neces- 
sary to  support  tbe  paring.  Tbe  evidence 
discloses  that,  while  the  portion  of  tbe  street 
which  is  paved  is  only  24  feet  wide,  the  re- 
taining wall  is  tbe  full  width  of  the  street. 
The  engineer  tsstffled  that  this  was  done 
with  a  view  of  making  a  permanent  Improve- 
ment of  it,  and  to  enable  the  fill  to  aupport 
sidewalks  whoi  th«y  should  be  ordered.  We 
think  this  to  be  a  proper  method  of  construc- 
tion and  not  a  d^aiture  from  the  purpose 
and  proposed  extent  of  the  Improvouent. 

The  decree  of  ihe  lower  court  is  rerwsed, 
and  one  will  ba  wtered  here  dlanOssittg  the 
salt 

McBRIDE.  C.  J..  andBDBNETTand  BBN- 
NETT,  JJ.,  concur. 


8CB0UP  at  at  T.  FBAMK  A.  BUBBELL  CO. 
CNo.  23n.) 

(Supreme  Court  of  Mew  Itedoo.  Nor.  0, 1919.) 

fflyttebM  by  tike  Oourt.)  ' 

ExccnmoKs,  bill  or  «=>40(i)— Exnirsioii  or 
TocE  FOB  riLmo. 
Chapter  43,  section  86,  Laws  1917,  Md 
to  prevent  tiie  extension  of  time  to  settle  and 
sign  bills  of  exception,  anless  a  precipe  for  the 
record  on  appeal  or  error  shall  have  been  filed 
in  tiie  clerk's  office  within  the  time  prescribed. 

Appeal  from  District  Court,  Bernalillo 
County ;  Baynolds,  Judge. 

Action  by  A.  R.  Stroup  and  anotber  against 
the  Etunk  A.  Hubbell  Company.  Judgment 
for  plaintiffs,  and  defendant  appeala.  On 
motion  to  strike  tba  Mil  (tf  exceptiona.  Mo- 
tion sustained. 

Marron  ft  Wood,  of  AlbnqtierQue,  fur  appel- 
lant. V 

John  F.  Simma,  of  Albuquerque,  for  ap- 
pellees. 

PARKER,  G.  J.  The  appellant  was  grant- 
ed an  appeal  to  this  court  on  February  11, 
1019.  Fifty-six  days  thereafter  he  obtained 
from  the  district  court  an  ext^ion  of  time 
in  which  to  settle  and  sign  the  bill  of  exc^ 
tlons.  Under  tliat  extension  order  the  bill  of 
exceptions  was  settled  and  signed  on  May  14, 
1913,  and  the  day  following  a  prcecipe  for  the 
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record  vu  filed  toy  aivellant  The  apfKllees 
liare  moved  to  strike  the  bill  of  excepttons, 
on  the  ground  that  tiie  trial  court  was  with- 
out power  to  extend  the  time  to  settle  and 
alga  the  same,  because  the  appellant  bad  not 
llled  a  pnedpe  for  the  record  wlttiln  80  days 
after  the  taking  of  the  appeaL 

In  Security  Ii»anmce  Co.  t.  Soewro,  25  N. 
M.  — k  179  Pac.  748,  wB  oonatmed  section  86, 
diapter  48,  Laws  ISIT*  and  bdd  fbat  wacb  act 
prevented  the  extension  of  time  to  settle  and 
sign  Mllfl  of  exeeptkm  unleia  a  pnee^  for 
the  record  on  appeal  or  error  shall  hare  been 
filed  In  the  clerk's  <rfBee  witUn  Uu  time  pre- 
scribed. 

'Bte  motion,  flwreforet  wDl  be  snstained, 
and  the  trill  of  exoepUona  strlt^eo;  and  it  la 
80  ordered. 

BOBEBTS,  7.,  concnrs. 


8TATB  T.  HAWKINS.    (No.  2344.) 
(Saprene  Court  of  New  Mexicow  Oct.  24, 1919.) 

(SvOahiu  by  the  Oonrt.) 

1.  CanuiTAL  LAW  «a»1118(4)— AaouKBHT  or 

CODNSKL  KDSr  APPXAn  BT  BZU.  Or  UOEP- 

,  Tiona. 

Alleged  Improper  remarks  of  coonsel  in  his 
argument  to  the  jory,  not  made  a  part  of  the 
record  on  appeal  by  bill  of  exoeptbms,  will  not 
be  congid  erect 

2.  WlTHiaSU  «»S68  —  OlT  CBOaS-BXAHXItA- 
TIOH  A*  TO  nKPVTXnon  HAT  Bfe  nmACBBD. 

Where  a  witness  has  testlfled  as  to  the  gen- 
eral r^utatlon  of  the  accoaed,  it  is  compe- 
tent to  inquire  of  him,  on  cross-examination,  as 
to  whether  he  has  heard  reports  of  particular 
instances  whidi  are  inconaiatent  with  the  rep- 
utation to  which  he  has  testified  aod  the  char- 
acter which  he  has  attributed  to  him. 

Ai^)eal  from  District  Court,  Union  Comi- 
ty;  T.  D.  Lleb,  Judge. 

George  Hawkins  was  convicted  of  assault 
with  a  deadly  weapon  with  Intent  to  kill, 
and  he  appeals.  Afhrmed. 

M.  B.  KeatoT,  of  Tucumcari,  and  ToombCi  & 
TaylOT.  of  Clayton,  for  appellant. . 

N.  D.  M^er,  Asst  Atty.  Gen.,  for  the 
SUte. 

PARKEB,  C.  J.  The  appellant,  George 
Hawkins,  was  found  guilty  of  asault  with 
a  deadly  weapon  with  Intent  to  kill.  In  the  dis- 
trict court  for  Union  county,  and  from  the 
sentence  Imposed  apon  him  has  perfected 
this  appeal. 

[1]  1.  Objections  are  made  by  appellant's 
counsel  to  the  allied  remarks  of  counsel  for 
the  state  In  his  argnment  to  the  jury.  The 


Assistant  Attorney  Generml  contends  that  the 

propositioa  camiot  be  eonaldered  aa  this  ap- 
peal beeause  the  r^narka,  U  made,  wen  Hot 
Incorporated  In  the  reocnrd  by  way  of  UU 
of  esjepttons  but  an>ear  in  the  transcript 
as  part  of  the  motion  for  a  new  triaL  He  la 
'right  In  that  contention.  In  State  t.  Ballea, 
24  N.  M.  10,  172  Pac.  196,  we  said: 

"AUeged  remarks  of  the  trial  court  •  •  • 
will  not  be  conddered  when  the  same  have  not 
been  authentleated  by  having  been  made  a  part 
of  ^e  record  by  bffl  ot  exceptions." 

The  doctrine  Qiere  annonnced  Is  anaUvons 
to  that  whlcli  applies  In  this  case,  being 
founded  upon  the  same  premise.  The  argu- 
ment of  counsel  to  which  objection  la  made, 
not  having  been  properly  Incorporated  in  tbe 
record  on  app^  we  will  not  consider  the 
same. 

[I]  2.  S.  B.  Oliver,  a  witness  for  appellant, 
testliled  Ibat  Om  reputation  oi  the  appellant, 
for  truth  and  veracity  and  as  a  law-abiding 
dtlzen.  In  tbe  community  In  which  he  lived, 
was  good,  adding,  "I  have  -never  heard  any 
one  q>eak  to  the  contrary.**  The  record  of 
the  cross-examination  of  the  witness  on  this 
subject  is  as  follows: 

"Q.  Did  you  ever  hear  about  Mr.  Broom  los- 
ing a  cow  that  was  found  under  the  hay- 
stack? Mr.  Toombs :  We  object  to  that 
*  *  ^  as  Incompetent,  IrreleTant,  and  imma- 
terial, and  has  no  bearing  on  this  case  whatso* 
ever.  The  Court:  He  may  answer.  Hr. 
Toombs:  Exception.  Q.  Dtd  yon  ever  bear 
about  that?  A.  Yes-  Q.  Tbe  nelgbbora  talked 
about  that  a  good  deal,  didn't  they?  A.  No, 
sir;  I  never  heard  but  one  speak  of  it  Q. 
Who  did  he  say  was  responsible  for  putting  tbe 
cow  under  the  haystack?  Mr.  Toombs:  We 
object  to  that  as  leading,  incompetent,  irrele- 
vant, and  immaterial,  and  has  no  bearing  on 
the  issues  of  this  case.  Tbe  Court:  He  may 
answer.  Mr.  Toombs:  And  not  proper  cross- 
examination.  Exception.  A.  Well,  he  said 
Mr.  Hawkini,  the  man  that  was  telling  me, 
from  what  he  had  heard.  Q.  Then  you  have 
beard  to  the  contrary  abont  the  good  reputation 
of  Mr.  Hawkins?  A.  Well,  in  tbat  one  partic- 
ular, I  reckon  1  have." 

Counsel  for  tbe  appellant  argue  that  the 
evidence  was  inadmissible  because  It  tended 
to  show  that  the  accused  had  committed  a 
crime  distinct  from  that  for  which  be  was 
being  tried. 

There  are  three  good  answers  to  the  objec- 
tion of  the  ai^ellant  to  the  evidence.  The  ob- 
jection was  not  sufficiently  specidc  to  raise 
the  proposition  argued  here;  In  the  second 
place,  tbe  witness  said  that  he  had  never 
beard  anything  to  the  contrary  of  appellant's 
good  reputation,  and  an  examination  of  the 
witness  as  to  tbe  truth  and  accuracy  of  that 
statement  was  proper.  But  we  place  our  de- 
cision of  the  proposition  upon  the  ground 
that,  where  a  witness  has  testified  as  to  the 
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general  repntatltm  of  ttie  accused,  It  is  com- 
petent to  Inquire  of  him,  on  cross-examina- 
tion, as  to  whether  he  has  heard  reports  of 
particular  Instances  which  are  Inconsistent 
with  the  r^ntatloD  to  which  he  has  testified 
and  the  character  which  he  has  attributed 
to  him.  The  subject  is  folly  discussed  In  2 
Wigmore  on  Evld.  |  '988.   The  author  says: 

"The  settled  rule  acaiast  impeaehmeot  b;  ex- 
trinsic tcstlnumy  of  {lartlcular  acts  of  miscoo- 
duct  •  •  *  is  to  be  distinguished  in  its  ap- 
plication  from  a  kind  of  questioning  which  rests 
upon  the  principle  that  the  witness'  groands  of 
knowledge  «  *  •  may  be  inquired  into. 
When  witness  A  Is  called  to  support  tha  char- 
acter of  B.  (either  as  a  witness  or  as  the  ac- 
cused), by  testifying  to  his  good  reputation,  that 
repntatlOT  must  signify  the  general  and  an* 
qtmlified  coosensas  of  opinion  in  the  commoQi- 
ty.  *  *  *  Such  a  witness  Tirtually  asserts 
cither  (a)  that  be  has  never  heard  any  ill  spok- 
en of  him  or  (b>  that  the  sum  of  the  expressed 
opinion  of  him  is  &vorable.  Now'  if  it  ap- 
pears that  this  sustaining  witness  knows  of  bad 
rumors  against  the  other,  then,  in  the  first  In- 
stance, bis  assertimi  la  entirely  discredited, 
whll^  In  the  second  bistance,  his  assertion  Is 
'defident  in  good  grounds,  according  to  the 
greater  or  less  prevalence  of  the  mmora.  On 
this  principle,  then,  it  is  proper  to  probe  the 
asserted  reputation  by  teaming  whetber  such 
rumors  have  come  to  the  witness'  knowledge ; 
for,  if  they  have,  it  is  apparent  that  the  alleged 
reputation  is  more  or  less  a  fabrication  of  his 
own  mind.  It  is  to  be  noted  that  tha  inquiry  is 
always  directed  to  the  witness*  hearing  of  the 
disparaging  rumor  as  negativing  the  reputation. 
There  most  be  no  question  as  to  the  fact  of  the 
misconduct,  or  the  rule  against  particular  facts 
would  be  violated,  and  it  Is  this  distinction  that 

the  courts  are  always  obliged  to  enforce. 
•  «  « 

The  author  Uien  quotes  from  the  cases  of 
R.  T.  Wood,  B  Jar.  225,  and  Monlton  t. 
State.  88  Ala.  110,  «  South.  7S9,  6  H  B.  A. 
301.  In  the  latter  case  it  was  said: 

"Opinions,  therefore,  and  rumors,  and  re- 
ports, concerning  the  conduct  or  particular  acts 
of  the  party  under  Inquiry,  are  the  source  from 
whldi,  in  most  instances,  the  witness  derivae 
whatever  knowledge  he  may  have  on  the  subject 
of  general  reputation ;  and,  as  a  test  of  his  in- 
formation, accuracy,  and  credibility,  but  not  for 
the  purpose  of  proving  particular  acta  or  facts, 
he  may  always  be  asked  on  cross-examination 
as  to  the  opinions  be  has  heard  expressed  by 
members  of  the  community,  and  even  by  him- 
self as  one  of  them,  touching  the  character  of 
the  defendant  or  deceased,  as  the  ease  may  be, 
and  whetii»  he  has  not  beard  (Hie  or  more  per- 
sons of  the  neighborhood  impute  particular  acts 
or  the  commissicm  of  particular  crimes  to  tiie 
party  under  investigation,  or  reports  or  rumors 
to  that  effect." 

An  abundance  of  cases  support  the  text, 
some  of  them  being:  Kewell  v.  State,  66  Tex. 
Cr.  R.  177,  145  S.  W.  939?  State  v.  Wilson, 
1S8  N.  C.  699,  73  S.  B.  812 ;  Baldwin  v.  State, 
138  Ga.  849,  75  S.  E.  824;  State  v.  David- 


son. 172  Uo.  App.  856.  157  S.  W.  890;  He- 
Creary  t.  Oommonwealtb,  158  Ky.  012.  165 
S.  W.  981;  Jung  Qoey  v.  U.  S.,  222  Fed.  766, 
138  a  C.  A.  314;  Duhlg  t.  State,  78  Tei. 
Cr.  R.  126,  180  8.  W.  252;  Stout  T.  State,  IS 
Ala.  App.  206,  72  South.  762;  Smith  T.  State, 
112  Miss.  802,  73  South.  793;  Norris  v. 
State  (Ala.  App.)  76  South.  718;  State  v. 
SeUa,  41  Ner.  118,  168  PacL  278;  Patterson 
T.  SUte  (Tex.  Cr.  App.)  202  S.  W.  88; 
Vaugban  t.  State,  78  South.  378. 

In  the  case  of  State  v.  KlUlom,  96  Kan.  371, 
148  Pac.  643,  the  court  said: 

"Some  complaint  is  made  that  witnesses  who 
had  testified  as  to  the  general  reputation  of  the 
defendant,  and  that  it  was  good,  were  allowed  to 
be  cross-examined  as  to  whether  or  not  th^ 
had  heard  that  defendant  had  committed  or  been 
accused  of  particular  acta  or  misconduct  and 
of  being  in  fighta  at  certain  times.  Where  wit- 
nesses hare  testified  to  the  good  chsracter  at 
the  detaidaiit,  it  is  pennissible  to-  inquire  of 
them  whether  they  have  not  heard  reports  of 
particular  instances  which  are  inconsistent  vidi 
the  good  reputation  to  which  they  have  testi- 
fied, and  In  that  way  seek  to  weaken  or  qualify 
die  testimony  which  they  have  given.  [Citing 
airtliotitleaj'' 

For  the  reasons  stated,  the  Jodgment  of 
the  trial  ooort  will  be  afiirmed,  and  It  Is  so 
ordered. 

ROBERTS  end  RATNOLDS,  JJ.,  concur. 


ROSS  T.  KAT  COPPER  CO.  at  aL 
(No.  1710)  ^ 

(Supreme  Court  of  Arizona.    Nov.  13,  1919.) 

1.  Appbu,  and  bkbob  «=3701(1>— Ebboreods 
nrsTBUcnoN  not  bktkbsible  ebbdb  whebe 

EVIDENCB  NOT  BBOUOHT  TJB. 
Assuming  that  an  instruction  is  an  incorrect 
statement  of  law  and  not  overlooking  the  pre- 
sumption of  prejudice  which  generally  follows 
an  erroneous  ruling  of  the  trial  court.  It  cannot 
be  said.  In  the  absence  of  the  evidence  from  the 
record,  that  the  instruction  prejudicially  af- 
fected the  result,  so  that  the  instruction  cannot 
be  reviewed  upon  appeal  unless  prejudicial  hi 
any  coneeiTable  atats  of  tlie  evidenapk 

2.  ApnAL  Avm  SBBOB  «ss»1066— iNsnuonoiT 

ROT  WABBAMIXD  BT  PUADIirOS  tt^uvrm 
XBBOB. 

An  instruction  that  the  jury  could  not  al- 
low anything  by  way  of  attorney's  fees  in  a  pei^ 
aonal  injury  action  was  oroneous  and  wboUj 
uncalled  for,  where  the  pleadings  made  no  ref- 
erence to  attorney's  fees  and  the  plaintifF  claJm- 
ed  none,  but  could  not  have  been  prejudicial  to 
plaintiff,  appellant,  and  would  not  warrant  re- 
versal. 

Appeal  from  Superior  Court,  Yavapai  Oonn- 
ty;  John  J.  Sweeney,  Judge. 


«»For  other  eases  see  same  topic  ud  KBT-NUUBBR  ta  all  Ker-Nnmbwsa  Disssts  sad  Mazes 
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Action  by  Charles  W.  Sosa  against  the  Kay 
Copper  Coin[>any,  &  corporation,  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. AflQimed. 

J.  J.  Cox  and  A.  Y.  Moore,  both  of  Phoenix, 
and  R,  B.  Westervelt,  of  Prescott,  for  ap- 
pellant 

George  J.  Stcmeman,  of  Phoenix.  James  L. 
Coleman,  of  Prescott,  John  A.  Ellis,  of  King- 
man, and  Ijo  Boy  Andoaon,  of  Prescott.  for 
aiv^leea. 

BAEEB,  J.  TtiUi  action  !■  based  upon  the 
Bmployetfl*  UabUlty  Law  (Ber.  St.  1913. 
para  S1B3-3162),  and  was  oomnwnced  the 
plaintiff  to  recover  damages  for  persmial  In- 
juries which  plalntlfl  alleged  he  sustained 
wbUe  In  tlie  serrlce  of  the  defendants  and 
engaged  In  the  operation  of  an  Internal  com- 
bustion aigiiie  which  was  bang  used  to  run 
or  operate  certain  matAilnery.  It  Is  stated  in 
me  complaint  that  while  plaintiff  was  turn- 
ing the  flywheel  on  said  engine  for  the  pur- 
pose of  causing  an  explosion  In  the  cylinders, 
ttieretv  staitlitg  the  oigine,  a  pranature  ea- 
plosion  occurred  In  the  cylinders  of  the  en- 
gine, causing  the  flywheel  to  revolve  back- 
wards, and  striking  the  plaintiH  throwing 
him  a  distance  of  several  feet,  whereby  he 
was  painfully  and  permanently  injured.  The 
defendant  answered,  denying  that  the  plain- 
tiff was  Injured  while  operating  the  intenial 
combustion  engine,  and  alleged  that  the  lu- 
Jories  were  caused  by  the  pUlntlff  falling 
over  a  cliff  at  rocks  while  he  was  engaged 
in  robbing  the  nest  of  a  swarm  of  bees  which 
had  settled  In  the  rocks  at  a  distance  from 
the  internal  combustion  engine. 

Upon  these  Issues  trial  was  had  before  a 
Jury,  resulting  in  a  verdict  and  Judgment  in 
fsTor  of  the  defendants. 

The  plaintiff  moved  for  a  new  trial,  which 
was  overruled,  and  thereafter  this  appeal 
was  taken  from  the  Judgment  and  orde^ 
overruling  the  motion. 

[1]  Plaintiff,  in  his  first  assignment  of  er- 
ror, complains  ot  the  ftdlowlng  instmctlon 
given  the  court  to  the  Jury  and  adcs  that 
we  review  the  same: 

"Ton  are  further  instmcted  that,  as  a  matter 
of  ^aw  in  this  action,  the  plaintiff  can  only  re- 
cover where  tba  injury  was  occasiraed  by  an  ac- 
ddeat  which  was  unavoidable,  and  arose  from 
die  Inherent  nature  of  the  business  in  which 
plaiutifE  was  engaged,  and  due  solely  to  s  con- 
dition or  cOTdiUons  of  his  employmeot  in  which 
he  was  then  engaged.  If  yon  fail  to  find  that 
the  accident  and  Injury  was  occasioned  by  any 
cause  other  than  above,  then,  I  charge  you,  you 
must  find  in  favor  of  the  defendants." 

But  the  plaintiff  has  failed  to  bring  here, 
by  bill  of  exceptions  or  statement  of  facts, 
any  of  the  evidence  Introduced  upon  the  trial. 
Assuming  that  the  Instruction  Is  an  Incorrect 
statement  of  the  law,  yet  we  cannot  say.  lb 
the  absence  of  the  evidence^  that  it  pntJudl- 


dally  affected  the  result  It  might  be  that 
die  unnmtradlcted  evidence  estaUlsbed  that 
the  plaintiff  sustained  his  Injuries  whilst  he 
was  away  from  his  work  of  operating  the  in- 
ternal combustion  engine  and  engaged  in  rob- 
bing a  bees*  nest,  and.  If  so,  he  clearly  could 
not  recover  under  the  Employers'  Liability 
Lew.  In  such  a  state  of  the  evidence,  the  in- 
struction, although  It  might  be  erroneous, 
coald  not  prejudicially  effect  the  result,  and 
was  therefore  a  harmless  error.  In  4  O.  J. 
645,  It  is  said: 

"  *  *  *  Evm  where  the  instruction  Is  er- 
roneous as  an  abstract  statement  of  law,  it  can- 
not be  determined,  without  the  evidence,  wheth- 
er or  not  it  ia  prejudicial,  •  *  • "  citing  Ely 
V.  Holioway,  9E5  Kan.  8,  147  Pac.  1128;  Giles 
V.  Temes,  93  Kan.  140,  143  Pac.  491;  Mo^an 
V.  Bankers*  Trust  Co.,  63  Wash.  476,  IIS  Pac. 
1047. 

The  only  exception  to  the  rule  that  an  er- 
ronaons  instruction  will  not  be  reviewed  In 
the  abeence  of  the  evidraice  la  found  in'a  case 
yrhen  an  instruction  i^en  ia  ernmeous  and 
prejudicial  In  any  conceivable  state  of  the 
evidence.  People  v.  Leviaon,  16  Cal.  98,  76 
Am.  Dec.  505;  Carpenter  v.  Ewlng,  76  Gal. 
487.  IB  Pac.  4S2;  Trinity  ft  Brazos  Valley  Ca 
T.  Lnnsfcwd  CTez.  Cir.  Avp.)  160  8.  W.  977. 
We  have  not  overlooked  the  presumption  of 
iwejudioe  whidi  generally  follows  an  erron- 
eous mUng  of  the  trial  court.  This,  however, 
la  only  a  presumption,  resting  alone  on  the 
ruling  Itself,  and  may  be  overcome  by  some- 
thing else  occurring  in  the  case.  As  we  have 
said,  the  uncontradicted  evidence  mlgbt  have 
tmded  to  prove  that  the  plaintiff  was  not  In- 
jured while  operating  the  Internal  combus- 
tion engine,  but  was  injured  at  a  distance 
therefrom,  and  whilst  engaged  in  robbing 
the  bees'  nest.  If  sudi  Was  the  state  of  the 
e^deiKe,  the  deflendants  would  have  been 
entitled  to  a  verdict  and  Judgm^t  in  their 
favor,  as  a  matter  of  law,  and  Qie  court  upon 
that  ground  would  have  been  compelled  to 
sustain  a  motion  made  by  the  defendants  for 
Judgment  in  their  fiivor  notwithstanding  the 
verdict  had  the  verdict  been  against  them; 
hence  the  final  disposition  of  the  case  may 
have  been  correct  hotrever  erroneous  the  in- 
struction might  be,  whl(^  is  here  sought  to 
be  reviewed.  * 

[2]  The  plaintiff,  in  his  second  assignment 
of  error,  complains  of  the  following  instruc- 
tion, given  by  the  court  to  the  Jury:  "I  in- 
struct you  that  you  cannot  allow  anything  by 
way  of  attorney's  fees."  There  Is  notiiing 
in  the  pleadings  in  reference  to  attorney'^ 
fees.  The  plaintiff  dalmed  none.  In  this 
state  of  the  ease,  the  instruction  was  wholly 
nncalled  for,  but  It  does  not  follow  that  it 
was  prejudldal.  In  fact.  It  could  not  be, 
since  the  plaintiff  made  no  claim  whatever 
to  attorney's  fees.  The  rule  Is  a  general  one^ 
and  often  repeated,  that.  In  order  to  war- 
rant a  reversal,  the  error  complained  of  must 
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have  been  prejudicial  to  the  ^tpeUant  2  B. 
O.  L.  p.  230. 

It  necessarily  must  be  said,  fr<»n  snch  a 
record  as  we  have  before  as,  that  this  court 
would  not  be  jnstlfled  In  detennluiux  tbat 
there  had  been  a  mlscarrlaKA  of  Jostlce. 

The  Jndgmei^  id  the  lower  court  Is  al- 
firmed. 

GUNNXNOHAM,  a  and  ROSS,  cw- 
cor. 


HARRINOTON  t.  CNITBD  TBRDO  OOP- 
PEB  CO.    (No.  1711.) 

(Supreme  Court  of  Aruoda.  Nor.  18,  1919.) 

APPKAL  AKD  EBBOa  «=9701(1)— iNBTEUOnONB 
NOT  BETXXWABUI  ZK  THE  ABaEHCB  OV  KTZ- 

DBNCK. 

Where  appellant  has  failed  to  bring  to  the 
Supreme  Court  any  of  die  evidence  adduced  at 
the  trial,  iDstructioaB  complained  M  as  erron^ 
ous  and  prejudicial  cannot  be  rerlewed,  whm 
tbe  court  can  conceive  of  a  state  of  die  evi- 
dence in  which  they  would  not  have  been  preju- 
dicial even  though  erroneous. 

Appeal  from  Snperlw  Gotul^  TaTapal 
County;  J.  Sweeney,  Judge. 

Action  by  John  Harrington  against  the 
United  Verde  Copper  Company.  Verdict  and 
Judgment  for  defendant,  and  itolntUt  ap- 
peals. Affirmed. 

Cox  it  Moore,  of  Phcenlx,  and  B.  B.  Wea- 

terrelt,  of  Prescott,  for  appellant 
Andowm  &  Bills,  of  Prescott,  for  appellee. 

BAKEIR,  J.  Action  by  the  appellant  to  re- 
cover damages  for  personal  Injuries  alleged 
to  have  been  sulfered  by  the  appellant  while 
engaged  In  tbe  service  of  appellee  In  the  has- 
ardous  business  of  mining.  Appellee  answer- 
ed the  complaint  and  alleged  that  tbe  Inju- 
ries received  were  due  wholly  and  entirely  to 
appellant's  own  fault.  The  verdict  and  Judg- 
ment was  for  the  appellee.  The  cmly  asslgn- 
m^t  of  error  made  is  based  upon  certsln  In- 
structions given  by  the  court  to  the  Jury,' 
which  are  claimed  to  have  been  erroneous 
and  harmful ;  but  the  appellant  has  failed  to 
bring  here  any  of  the  evidence  adduced  at 
the  trial,  and  we  are  unable  to  determine 
whether  the  Instructions  complained  of  were 
erroneous  and  prejudicial.  We  can  conceive 
of  a  state  of  tbe  evidence  in  which  they 
would  not  have  been  prejudicial,  although 
they  migbt  be  erroneous.  There  being  noth- 
ing before  us  for  review,  except  tbe  plead- 
ings and  the  verdict  and  Judgment,  and  no 
fundamental  error  appearing  in  these  papers, 
we  must  conclude  In  favor  of  the  regularity 
and  validity  of  tbe  judgment.   We  must  not 


be  understood,  however,  as  commending  the 
Instructions  attached. 

The  case  is  ruled  bf  fbe  dadalon  Oils  day 
handed  down  by  this  court.  In  tbe  caae  of 
Charles  W.  Boss  t.  Kay  Copper  Company  et 
al.  (No.  1710)  184  Pac.  978,  and  not  yet  otB- 
dally  reported. 

The  judgment  of  tbt  Iowa*  court  la  af- 
firmed. 

CUNNINGHAM,  a  J„  and  BOSS,  J^ 
concur. 


MOORE  V.  THOMPSON  et  bL    (No.  22219.)* 
(Sapreme  Court  of  Kansaa.  Not.  8,  ISUl) 

1.  Pastrxbship  «=>30— Shabino  or  pbofitb 

AlTD  IXiaSBS  AS  AXTBOrHTQ  OLAIH  OT  THXBD 
PBBSOIT. 

In  tiie  present  ease,  where  an  arrangemoot 
was  made  between  two  persons  for  tbe  pardiase 
and  sale  of  horsss,  each  furnishing  in  differmt 
IH^tqrartioas  numey  for  tbe  oondnet  9t  tiie  trasi- 
neas,  and  each  ocmtribatlng  certain  services  in 
carrying  it  on,  (he.profita  and  losses  of  wbidi 
were  to  bs  equally  divided  between  them,  it  is 
lnHd  to  constitute  a  partnership  relation  as  to  a 
third  person,  who  held  a  dalm  for  the  unpaid 
price  of  the  horses  purchased  by  the  firm. 

^Addittonol  SvUahua  by  SdUoriai  Stag.) 

2.  Paktitebship  «=330— Test  as  to  SHABXiro 
or  pBorrrs  and  losses. 

One  of  the  important  tests  In  determininK 
the  existence  of  a  partnership  is  the  sharing  of 
profits  and  Iftsses,  though  audi  test  is  not  con- 
clusive, as  there  may  be  a  sharing  of  profits  with 
an  agent  or  servant  as  partial  compensation  for 
services,  which  relation^p  wUl  not  oonstitote  a 
partnership. 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  J.  S.  Moore  against  Frank 
Tbompson  and  N.  N.  Rogers,  as  alleged  part- 
ners. Judgment  for  plaintiff,  and  defttkdant 
Thompstm  appeals.  Affirmed. 

8.  I>.  Scott,  of  Olathe,  for  appeUant 
Ralph  B.  Pag^  of  Ottawa,  tor  appellee. 

JOHNSTON,  a  J.  In  this  proceeding  J.  S. 
Moore  seeks  a  recov«7  for  horses  sold  to 
an  alleged  partnership  comprised  of  Frank 
Thompson  and  N.  N.  Renters,  who  were  en* 
gaged  In  the  business  of  bu^ng  and  s^Ung 
horses  and  mules.  Rogers  in  his  answer  ask- 
ed for  an  accounting  with  Tfaompaon  and  for 
the  recovery  of  an  unnamed  amount  The 
court  found  that  a  partnership  existed  be- 
tween Rogers  and  Thompson,  and  that  Rogers 
was  Indebted  to  Tbompson  in  the  sum  of 
$1,779.43,  and  further  found  that  the  plain- 


4=»For  other  eiMS  lee  same  topte  and  KBT-MUHBER  In  sU  Ker-NmalMreA  DlgMti  and  InOoM 
Rehearing  dCBled  December  18,  1919.  • 
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tiff,  ttoon,  mui  been  an^^qred  to  bur  1m»«b 
for  tbe  flrm,  and  dming  tlie  time  of  Us  em- 
plivment  he  hsd  bou^t  bones  snd  tamed 
them  over  to  the  flrm  In  tbe  snm  of  $l«Ba24fB; 
for  wtaliA  be  bad  not  recdved  paTment  It 
was  farther  tounA  that  th»  partnership  busi- 
ness bad  been  closed  and  that  theve  were  no 
substantial  profits.  Moore  was  awarded 
jndgmen^  asUnst  the  partnership  for  the  sam 
of  $l,tie2JtS0.  VU^an  is  not  oampUdnlng  of 
the  JadffneQt,  but  Thompson  appsals,  and  bis 
complaint  Is  that  flie  court  erred  In  finding 
that  a  partnenh^  existed  brtween  blm  and 
Rogers,  and  that  as  there  was  no  partnersb^ 
no  liaMllty  edsted  against  1dm  In  fSTOV  of 
the  plaintiff. 

It  appears  from  tbe  erldoioe  bi  bdialf  of 
plaintiff  that  Thompson  contracted  to  soivly 
tbe  United  States  government  with  1,SQ0  Iiors> 
es,  and  that  he  entwed  Into  a  business  ar* 
rangement  wlAi  Rogers  for  tbe  pnrdiase  of 
the  horses  under  the  contract  Sogers  stated 
that  he  had  f2,fi00  or  92,000  that  could  be 
and  was  used  In  the  bosliiees,  and  the  plan 
was  that  Bi^iers  was  to  buy  borses  and  mules, 
advancing  tbe  money  at  Uie  time  of  purchase 
and  sending  the  borses  in  for  Inspectltm  and 
shl^tfit  to  OAnnpson,  who  attoaded  to  the  tn- 
spectkm  and  tbs  sale  and  turning  over  of  the 
horses  to  fba  goveinment  He  was  tba  to  re- 
turn tbe  money  advanced  by  Rogers  in  pay- 
ment of  tte  horses  and  mules.  Tbe  horses 
were  to  be  purchased,  collected,  and  tal^en 
over  every  week,  settlements  were  to  be  made, 
and  inroflts  and  losses  of  the  business  were  to 
be  shared  equally  betwe^  Tbompstm  and 
Rogers.  A  large  number  of  horses  and  mules 
were  bought,  and  sold  to  Uie  government  un- 
der the  arrangement  lAter  Thompson's  con- 
tract with  the  government  was  canceled,  and 
another  was  made  with  Rogers,  and  the  bus- 
iness was  continued  as  before. 

[21  Qd  one  side,  it  is  contended  that  the 
adventure  lacks  the  elements  of  a  partner- 
ship, and  that  Rogers  was  no  more  than  an 
agent  or  employe  of  Thompson,  whose  com- 
pensation was  measured  by  the  profits  earned 
in  the  business.  On  the  other  hand,  it  Is  con- 
tended that  the  position  of  Rogers  was  that 
of  a  principal,  instead  of  an  agent  or  employs, 
and  that  as  such  he  participated  in  the  profits 
and  losses  of  the  business,  and  that  the  ar- 
rangement between  them  had  all  the  essential 
elements  of  a  partnership.  One  of  the  Impor- 
tant tests  in  determining  the  existence  of  a 
partnership  is  the  sharing  of  profits  and  loss- 
es of  the  enterprise.  This  test  is  not  conclu- 
sive, as  there  may  be  a  sharing  of  profits  with 
an  agent  or  servant  as  partial  compensation 
for  services,  and  such  relationship  will  not  con- 
stitute a  partnership.  Shepard  v.  Pratt,  16 
Ean.  209;  Beard  v.  Rowland,  71  Kan.  873, 
81  Pac.  188 ;  Wade  V.  Hornaday,  82  Kan.  283, 
140  Pac.  870. 


[1]  Tbere  la  teatlmony  tandlnff  to  shoir 
ttat^  nndw  tbe  agreement  between  die  par- 
ties,' Rogers  was  to  act  as  a  principal,  and 
not  an  em^ajt  m  agent,  and  also  that  be  re- 
ceived profits  as  profits,  and  not  as  wag- 
es. A  partlc^tlon  In  profits  as  profits  ia 
prima  fade  and  very  cogent  evidence  of  a 
partnership.  20  B.  C.  L.  824.  Hare  there 
was  a  commnnlty  of  interest,  not  only  in  ttie 
profits  and  losses,  but  also  in  the  capital  em- 
ployed in  carrying  on  the  bostness.  One 
partner  may,,  and  sometimes  does,  put  up  skill 
and  service  as  against  tbe  money  or  property 
provided  tqr  tba  other.  Tenny  v.  Simpson.  87 
Kan.  S79,  16  Pac.  SIS;  Blmpsim  t.  Tenn^, 
41  Kan.  681,  21  Pac.  «S«. 

It  has  been  decided  id  Railway  Co.  t. 
HucUebrldge,  02  Kan.  606,  64  Pac.  68,  that: 

"An  agreement  between  two  perso&B,  one  to 
furnish  money  to  purchase  and  ship  cattle,  the 
other  to  perform  the  labor  of  boyinr  and  ship- 
ping them,  upon  sale  the  profits  to  be  shared 
and  tbe  losses  to  be  home  equally,  constitutes 
tbem  partners  as  to  one  who  has  Inflicted 'loss 
upon  tiiem  by  injuring  the  cattle^  and  a  suit  fbr 
damages  for  the  injury  most  be  brov^it  in 
the  name  of  both." 

In  addition  to  putting  up  his  services  to  the 
purdiase  of  horses,  Rogers  advanced  wme 
money  for  thdr  purchase  which  was  retomed 
by  Thompson  after  the  bwses  had  been  dis- 
posed of  to  the  government  The  fact  that 
Thompson  had  like  arrangements  with  oOien, 
or  that  ttie  relation  with  Rogers  was  of  abort 
duration,  does  not  militate  against  the  claim 
of  partnership.  It  has  been  said  that: 

"It  is  not  necessary  that  there  should  be  a 
series  of  tr&naacti<Mis,  nor  tbat  the  rdationship 
between  tbe  parties  should  conttoue  a  long  time, 
to  constitute  a  partoership.  It|  may  exist  for  a 
sioffle  venture  or  undertaking.  If  there  to  a 
joint  purchase  with  a  view  to  a  joint  sale  on 
joint  account  and  a  onnmunion  of  profit  and 
lost,  it  wil  ordinarily  constitote  a  partnership 
transaction."  Jcnes  v.  Davies,  60  Kan.  809,  66 
Pac  484,  72  Am.  St  Rep.  S54. 

The  fact  that,  when  the  contract  between 
Thompson  and  the  government  was  canceled 
and  a  like  contract  had  been  secured  by  Rog- 
ers, the  business  was  carried  on  Just  as  it 
had  been  when  Thompson  bad  the  contract, 
shows  the  relationship  between  the  parties. 
Altogether  it  appears  that  their  contract  and 
purpose  was  to  combine  their  property,  labor, 
and  skill  In  a  joint  enterprise  for  their  com- 
mon benefit,  each  to  share  alike  In  the  result- 
ing profits  and  losses. 

Under  the  evidence,  and  the  findings  of  the 
trial  court,  we  think  they  must  be  regarded 
as  partners  as  to  third  persons,  including 
the  plaintiff,  and  therefore  the  Judgment  Is 
affirmed. 

All  the  Justices  concurring. 
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ADVANCE-RUMELY  THRESHER  CO.  r. 
NELSON  eft  iL   (No.  22310.)* 

(Suiweme  Court  of  Kansas.   Not.  8,  1919.) 
,  fSv^a^t  Court.) 

1.  SaLBS  «=9267~EXPBEa8  WABBANTT  EX- 
CLUDES ZMFLIBD  WABBANTT  AS  TO  FITRBSS. 

Where  the  written  terms  of  a  dealer's  con- 
tract and  order  provided  that  a  machine  which 
was  sold  therennder  was  expressly  warranted  to 
do  good  work  when  properly  set  up  and  ad- 
justed, an  Issue  cannot  be  raised  on  an  alleged 
implied  warranty  touching  the  fitness  of  the 
machine  for  the  tia*  to  which  it  was  desiined. 

2.  Pleadikq  «s9346(1)  —  Whebi  ahswee 
states  no  defenses,  judquent  or  plbad- 
ings  pbopbk. 

The  allegations  pleaded  in  an  answer  to  a 

petition  in  an  action  for  the  agreed  price  of  a 
silage  cutter  sold  to  defendants,  who  were  deal- 
ers in  farming  machinery  examined,  and  held 
to  state  no  defense,  and  heldt  that  plaintiff  was 
entitled  to  judgment  on  the  pleadings. 

AKwal  fnnn  District  Coort,  McPhenon 

Coonty. 

Action  by  the  Advance-Rnmely  Thresher 
Company  against  3.  M.  Nelson  and  others, 
copartners,  etc.  Motion  tor  Judgment  on 
the  answer  overraled,  and  plaintiff  appeals. 
Reversed. 

C.  F.  Freeman,  of  Topeka,  for  appeU^nt 
Orattan  &  Orattan,  of  McPherson,  tor  ap- 
pellees. 

DAWSON,  J.  The  plaintiff  sued  the  de- 
fendants tar  the  contract  price  of  a  silage 
cntter.  Its  motion  tar  judgment  on  defend- 
ants' answer  being  overruled,  the  correctness 
of  that  mllDg  ift  biongbt  here  for  review. 

Plalntiff^B  petition  recited  the  pertinent 
facts  touching  the  dealer's  contract  and  or- 
der, the  delivery  of  the  silage  cutter,  and 
defendants*  failure  to  pay.  The  written  con- 
tract was  attached  to  tbe  petitifm.  Among 
its  recitals,  it  was  provided: 

"The  within  named  goods  are  warranted  to 
be  made  of  good  material  and  to  do  good  work 
when  properly  set  np  and  adjusted.  If  any 
parts  prove  defective,  the  seller  will  have  the 
right  to  replace  them,  and  no  goods  are  to  be 
condemned  on  account  of  aoch  defect  if  prop- 
erly made  good. 

"Purchaser  agrees  to  examine  all  goods  on 
arrival,  and  notify  the  seller  of  an;  shortage  or 
defective  parts,  and  give  reasonable  time  to  re- 
place them,  or  tbe  seller  is  not  to  be  held 
responsible  for  any  shortage  or  defective 
parts.  •  •  • 

"Any  defective  parts  may  be  charged  VkA  to 
us,  but  in  all  such  cases  the  broken  or  defective 
parts  must  be  exhibited  at  settlement  to  the 
authorized  agent  of  said  company,  who  shall 
return  them  to  the  branch  house,  and  all  claims 
for  defective  parts  must  be  made  during  the 
first  season's  use." 


Defendants  answered  that  thej  were  retail 
dealers  of  Inqtlements;  that  the  plaintKTa 
traveling  salesman  sold  them  the  silage 
cutter  by  description  and  without  a  sample ; 
that  it  was  a  condition  precedent  that  tbe 
cutter  should  be  salable  or  merchantable,  and 
It  was  BO  warranted  by  plaintiff:  that  it 
was  not  salable  or  merchantable,  and  that 
def«idants  did  not  accept  the  goods,  and  no 
delivery  has  been  made  to  defendants,  and 
that  they  were  not  indebted  to  plaintiff  under 
the  ccmtract ;  that  defendants  were  ignorant 
of  the  silage  cutter  and  its  construction,  and 
did  trust  to  the  plaintifrs  Judgment  that  the 
cutter  was  reastmably  .St  for  the  use  and 
purpose  of  a  silage  cutter,  and  that  the  cutter 
was  so  poor  and  weak  in  construction  in  fbe 
foundation  that  supports  the  cutter  tliat  it 
Is  dangerous  to  life  and  property,  and  pro- 
spective buyers  would  not  buy  it,  nor  could 
the  defendants  safely  sell  it,  and  be  ex- 
empt from  damages  when  it  was  not  reason- 
ably safe  for  use;  that  by  reason  thereof 
the  Implied  warranty  <of  its  fitness  tor  sale 
and  use)  was  broken;  an^h- 

"that  the  defendants  never  accepted  the  goods 
under  the  contract,  but  made  diligent  and  con- 
stant effort  to  sell  the  diage  cutter,  and  were 
unable  to  do  so  from  the  fact  of  the  weak  and 
poor  and  insufficient  foundation  made  as  a 
foundation  or  support  for  the  cutter,  and  all 
of  which  the  defendants  informed  the  Bnmely 
Products  Company  of  at  once  and  repeatedly, 
through  Its  traveling  salesman  who  sold  sndi 
goods,  and  on  its  failure  to  perform  its  contract 
the  defendants  demanded  that  they  take  hack 
such  goods,  on  its  failure  to  perform  its  coo- 
tract  or  to  remedy  the  same,  and  on  its  failure 
and  neglect  to  do  so  the  defendants  rescinded 
the  supposed  contract." 

[1,2]  Did  this  answer  plead  a  defense? 
Notwithetanding  the  cloud  of  words  Included 
in  the  answer,  the  execution  of  tbe  written 
contract  between  plaintiff  and  defendants 
was  not  denied.  Amidst  repeated  dmials  of 
the  receipt  or  delivery  of  the  silage  cutter, 
there  Is  a  tacit  and  conclusive  admission 
that  It  was  delivered  to  defendants,  and  that 
they  had  exercised  the  prerogatives  of  own- 
ership over  it  by  "making  diligent  and  con- 
tdant  effort  to  sell  the  silage  cutter."  Else- 
where they  alleged  that  they  demanded  that 
the  defendants  "take  back"  the  cutter.  It 
was  only  after"  their  repeated  efforts  to  sell 
the  machine  that  they  declared  that  the; 
"rescinded  the  contract."  The  allegations  of 
rescission  contain  no  recital  that  there  was 
a  return  of  the  machine,  or  tender  of  return, 
but  only  a  demand  that  plaintiff  or  Its  travel- 
ing salesman  "take  back  such  goods." 

A  scrutiny  of  the  contract  discloses  ntf 
justification  for  the  defendants'  all^tioh 
that  tliere  were  any  Implied  warranties.  The 
warranties  were  expressed,  which  precludes 
all  inferences  of  implied  warranties,  and  no 
breach  of  any  express  warranty  was  pleaded. 


dts»For  oUiar  oaass  see  sans  tople  and  KST-NUHBKR  In  all  Ksjr-Nnmbered  Dlststa  sad  Indexes 
*RehMrtng  denied  December  13,  1919. 
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The  madiioe  was  expresily  warranted  to  be 
made  of  good  material  and  "to  do  good  work 
when  properly  set  up  and  adjusted."  The 
defendants  did  not  allege  that  the  machine 
had  failed  to  work  properly  when  set  up  and 
adjusted.  The  answer  contained  no  allega- 
tion that  the  machine  was  ever  given  a  fair 
trial.  It  was  not  pleaded  that  the  machine 
was  not  made  of  good  materials  as  warrant- 
ed. It  was  sold  by  description,  and  the  de- 
scription was  written  in  the  contract  It 
was  not  alleged  that  the  machine  did  not 
conform  to  the  description  In  any  particular. 
This  case  falls  within  the  rule  of  Ebrsam  v. 
Brown,  76  Kan.  206,  91  Pat  179,  Ifi  U  R.  A. 
(N.  S.)  877,  which  held  that,  where  a  known 
and  described  article  Is  sold  under  a  contract 
to  be  executed  by  delivery,  there  Is  no  Im- 
plied warranty  that  it  shall  anawer  the  par- 
ticular purposes  of  the  buyer.  This  would 
be  especially  true  where,  as  in  this  case,  the 
fitness  of  the  machine  was  made  the  subject 
of  an  express  warranty.  By  the  written  con- 
tract  the  defendants  bound  themselves  to 
inspect  the  machine  upon  its  arrival  and  to 
notify  the  plaintiff  of  any  defective  parts 
and  give  plaintiff  a  reasonable  time  to  re- 
place them.  Defendants  did  not  allege  com- 
pliance with  these  provisions.  Iron  Co.  v. 
Henneberry  Co.,  lOQ  Kan.  647,  175  Pac  986. 
Upon  a  painstaking  examination  of  the  an- 
swer, this  court  cannot  discern  that  defend- 
ants pleaded  any  defuse  to  plaintiff's  action', 
and  our  conclusion  is  that  plaintiff  was  en- 
titled to  judgment  on  the  pleading*. 
Reversed. 

All  the  JnstlceB  concurring. 


8HANKLIN  at  aL  t.  MANVIUJO. 
(No.  22170.) 

(Supreme  Court  of  Kansas.  Nor.  8, 1919.) 

(SvJtahiu  by  ihe  Court.) 
AnounT  ASD  CX2BNT  4s>186  ~  Bfroi  or 

PATHXITT  TO  JUDOJIXIfl  GBXnxKOK  DM  AT- 

tobhxt'b  lien. 

A  judgment  debtor  and  creditor  went  to- 
gether to  the  clerk  of  the  court  in  which  the 
judgment  had  been  rendered.  The  debtor  paid 
the  costs  to  the  clerk,  producing  also  money  to 
the  amount  of  the  judgment,  which  was  taken 
and  retained  by  the  creditor,  who  executed  a 
full  release  upon  the  record.  Attorneys  who  had 
had  a  Uen  on  the  judgmmt  lor  their  fee  In  ob- 
taining it  aoed  the  debtor  therefor,  and  recov- 
ered. Beid  that,  whether  or  not  a  judgment 
debtor  may  ordinarily  relieve  himself  from  all 
liability  to  a  lien  claimant  by  making  payment 
in  full  to  the  clerk,  that  reault  did  not  follow 
in  the  present  case,  because  it  was  not  estab- 
lished that  the  clerk  received  the  money,  and 
because  whether  or  not  the  derk  was  in  fanlt 
the  judgment  debtor  was  a  party  to  tbe  act 


■vrhiA  prevented  die  apidleation  o(  a  part  of 

the  money  to  the  lien. 


from  District   Court,  Doniphan 


Appeal 
County. 

Action  by  O.  M.  Shanklin  and  another 
against  Mrs.  Peter  Manville.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Afflrmbd. 

J.  J.  Baker,  of  Troy,  for  appellant 
A.  Jj.  Perry,  of  'bay,  tor  aroellees. 

BiASON,  J.  O.  M.  Shanklin  and  John  a 
Heflley,  as  attorneys  for  Ernest  Cook,  ob- 
tained for  him  a  judgment  for  $400  against 
Mra  Peter  Manville,  In  the  circuit  court  ot 
Buchanan  county,  Mo.  By  the  law  of  that 
state  the  attorneys  had  a  lien  upon  the  judg- 
ment for  their  fee  of  $127.20.  Mrs.  Manville 
paid  the  judgment  and  Cook  received  tibe 
money.  Shanklin  and  Heffley  then  sued  Mrs. 
Mangle,  in  the  district  court  of  Doniphan 
county,  Kan.,  for  the  amount  of  their  lien. 
They  recovered  a  jndgmoit  from  which  Mrs. 
Manville  now  appeals. 

Under  tbe  Missouri  statute  it  has  been  said 
tbat  a  payment  of  a  judgment  to  the  clerk 
of  the  court  releases  the  debtor  from  all  lia- 
bility. Including  tbat  to  tbe  claimant  of  a 
lien.  Lawson  v.  Tdephone  Co.,  178  Mo.  Apfi. 
124,  137,  164  S.  W.  138.  The  appeUant  con- 
tends that  In  tbls  case  it  was  conclusively 
established  that  such  a  payment  was  made, 
and  therefore  tiiat  tbe  Uen  of  tbe  att<Hiieys 
was  discharged.  Tbe  evidence  showed  that 
Cook,  the  judgment  creditor,  went  to  the 
office  of  the  clerk  of  the  circuit  court  with 
William  H.  Manville,  who  represented  the 
debtor,  Mrs.  Manville;  that  money  sufficient 
to  satisfy  the  judgment  and  costs  was  laid 
down  on  tbe .  counter  bj^  Manville ;  that  tbe 
deputy  clerk  who  was  present  retained  the 
amount  of  tbe  costs,  giving  a  receipt  for  it ; 
and  that  Cook  received  tbe  remainder,  and 
wrote  upon  tbe  record  a  statement  that  the 
Judgment  had  been  aatlsfled.  There  was  a 
diaimte  in  the  testimony  as  to  whether  the 
deputy  clerk  at  any  time  had  actual  posses- 
sion of  the  whole  amount  He  said  that 
$47.SS  (the  amount  of  the  costs)  was  actually 
paid  to  blm,  that  no  other  money  came  Into 
bla  hands,  and  tbat  he  never  bad  possession 
of  the  rest  bo  far  as  be  knew ;  that  it  was 
counted  out  on  the  counter  by  Manville  to 
Cook.  Manville  said  be  paid  the  entire 
sum  to  tbe  deputy  clerk,  who,  however,  did 
not  take  the  money  in  his  hands.  The  trial 
court  found  generally  fbr  tbe  attorneys 
claiming  the  Uen,  making  no  special  findings. 
Tbe  conflict  in  the  evidence  must  therefore  be 
regarded  as  having  been  resolved  against  tbe 
appellant  who  must  be  deemed  to  have 
failed  to  esteblisb  to  tbe  satisfaction  of  the 
trial  cOnrt  such  a  payment  to  the  clerk  as 
would  reUeve  her  from  further  liabiUty. 

The  statement  of  tbe  Missouri  (Kansas 
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City)  Court  of  Appeals  already  referred  to, 
that  a  paymeot-ln  full  to  the  clerk  discharges 
the  jadgment  debtor  from  liability  to  a  lien 
claimant,  has  t>eeu  cliaracteriKed  by  the  St 
Louis  Court  of  A):v>ealB  as  dictum.  Nicola 
Y.  Car  &  Foundry  Co.,  18S  Mo.  App.  285, 
291,  292,  170  S.  W.  366.  It  seems  reasonable, 
however,  to  suppose  that  ordinarily  a  pay- 
ment to  the  clerk  would  have  the  effect  stat- 
ed, on  the  theory  that  the  debtor  would 
thereby  be  relieved  of  all  responsibility  for 
the  proper  distribution  of  the  money,  and  the 
creditor  would  be  obliged  to  look  solely  to 
the  clerk.  Here,  however,  even  assuming 
that  the  clerk  was  in  fault,  the  debtor  not 
only  knew  of  the  payment  of  the  fuU  amount, 
Including  that  covered  by  the  Hen,  to  the 
creditor,  but  was  a  participant  in  it.  In  such 
a  situation  the  reason  bade  of  the  general 
rule  would  fail,  rendering  the  rule  Inappli- 
cable. 

The  petition  In  the  present  case  alleged 
that  the  release  executed  by  Cook  was  later 
set  aside  by  the  court  which  had  rendered 
the  Judgment  The  answer  included  a  gen- 
eral denial  and  the  abstract  shows  no  evi- 
dence on  this  matter.  The  appellees'  brie* 
treats  the  allegation  as  admitted,  and  this 
assumption  has  not  been  challenged  the 
appellant  If  sudtt  an  ofder  was  made,  It 
obviously  strengthena  the  decteton  oC  the  trial 
court 

The  Judgment  is  affirmed. 
All  the  Justices  coocnrrlng. 


CHAPLIN  T.  CHAPLIN  et  aL   (So.  2219E;.)* 
(Supreme  Court  ofKansaa.   Nov.  S»  1919.) 

(BvUabut  »y  the  Court.) 
Wnxs  4=988(1)  —  Wassantt  obeo  tbsta- 

iraitTART  HT  OBAKACTEB  AKO  INVAUD. 
Tbe  insertion  in  a  warranty  deed  of  a  pro- 
vision that  It  shall  be  void  in  cam  tbe  (rantee 
dies  before  tbe  grantor  indicates  a  purpose  tbat 
the  title  shall  pass  only  in  the  event  tlie  grantee 
shall  survive  the  grantor,  and  renders  tlw  in- 
strument testamentary  in  character  and  there- 
fore inoperative  for  want  of  witiioBsea.  The  fact 
that  it  was  executed  shortly  after  the  grantor 
had  suffered  a  parnlytic  stroke,  in  consideration 
of  the  care  and  kindnesn  of  the  grantee,  his 
brother,  and  the  probability  that  he  would  be 
a  burden  on  him  for  some  time  to  come,  docs  not 
militate  Against  this  construction. 

Appeal  from  District  Court,  Cheyenne 
County. 

Action  by  Alt>ert  Chaplin  against  (Seorge 
Chaplin  and  Ella  Rhoder.  From  a  Judgment 
in  favor  of  Ella  Rhoder,  the  Chapllns  appeal. 
Affirmed. 


B.  S.  Kite,  of  St  Francis,  for  appdlanta. 
J.  L.  Flnley,  of  Bt  Francis,  and  T.  F.  Car- 
ver, of  Topska,  for  appellee. 

MASON,  3.  nils  case  tarns  upon  wbetber 
title  to  an  Intnest  in  a  tract  of  laud  was  con- 
veyed to  Oeoi^  Chaplin  by  an  instroment 
executed  by  John  Chaplin;  the  appellants 
maintaining  the  affirmative,  and  tbe  appeUee 
the  negative.  The  facts  are  estaMtsbed  by 
findings  which  are  not  attacked. 

The  instrumoit  In  question  was  in  Out  form 
of  an  ordinary  warranty  deed,  save  that  aft- 
er the  clause  warranting  the  title  to  be  clear 
were  Inaaled  the  worda: 

"Except  In  ease  party  of  0»  second  past  [the 
grantee]  bectniMB  deceased  before  party  of  tbe 
first  part  [the  grantor]  tUs  deed  shall  be  null 
and  void." 

The  grantor  (who  died  on  April  1^  1S16) 
bad  a  stroke  of  paralysis  <m  Febroair  12th 
of  that  year,  and  on  the  TOt  day  of  Uarch 
following,  belxi^  somewhat  recovered,  exe- 
cuted the  purported  deed,  aa  found  by  the 
court,  "in  coMlderatim  of  the  care  and  kind- 
ness of  his  brother  George  {Om  grantee)  on 
bis  behalf,  and  the  probabni^  that  he  would 
be  a  burdoi  upon  him  for  some  time  to  come, 
and  out  of  brotherly  lore  and  affection  also." 

The  appellanta  invoke  the  rule  Ukat  In 
eonstrulng  a  deed  the  first  of  two  roiugnant 
clauses  must  control.  Dnrand  t.  Hlggtns,  67 
Kan.  110,  124,  72  Pac.  667;  Brady  t.  roller, 
78  Kan.  448,  463,  96  Pac  8S4.  While  fai  some 
circumstances  there  may  stUl  be  a  field  for 
the  (^ration  of  ttiat  rule,  it  cannot  prevail 
against  the  practice  in  this  jurisdiction  of 
oideaTorlttg  to  aeoertain  tbe  aAual  Inten- 
tion of  the  grantor  fnnn  a  ocmslderatton  of 
all  parts  of  the  deed.  Ifarkham  t.  Waterman. 
105  Kan.  93, 96,  96,  ISl  Pac.  921.  Tbe  a^Kl- 
lants  also  dte  cases  (such  u  Nolan  t.  Otney. 
75  Kan.  311,  89  Pac.  690^  9  U  B.  A.  IN.  8.] 
3X7)  to  the  effect  that  the  reservation  of  a  life 
interest  In  the  grantor  does  not  raid«r  the 
Instrument  testamentary  In  character,  shice 
it  permits  the  immediate  vesting  at  the  title; 
tlie  enjoyment  alone  being  postponed.  We 
do  not,  however,  regard  the  present  case  as 
analogous  to  those.  Here  the  grantor  does 
not  undertake,  either  by  words  properly 
adapted  to  tbat  purpose,  or  by  language  seem- 
ing to  have  iDeen  intended  to  have  that  effect 
to  pass  the  title  to  the  grantee,  reserving  to 
himself  the  enjoyment  of  tbe  property  during 
his  lifetime.  His  real  purpose,  as  we  gather 
It  from  the  entire  docura^t  appears  to  hare 
been  to  keep  the  property  himself  unloss  tbe 
grantee  should  survive  blm.  His  ^presslon 
was  that  the  deed  should  be  void  if  the  gran- 
tee should  die  first;  that  Is,  not  merely  tbat 
tbe  deed  should  not  be  effective  to  transfer 
tbe  right  of  possession  until  the  grantor's 
death,  but  that  nothing  whatever  should 
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pasB  under  tt  onlOBs  the  grantte  Aonld  anr- 
Ttre  him.  We  conalder  this  to  be  the  meaning 
derivable  from  the  face  of  the  writing,  and 
tlie  clrcamBtances  under  which  It  was  execut- 
ed tend  to  ccmflrm  rather  than  to  orerthrow 
tlila  interpretation.  As  bo  congtrued,  the  in- 
strument was  testamentary  in  character  and 
inTalid  ft>r  want  of  witnesses. 

The  Judgm«it  is  affirmed. 

All  the  Justices  concurring. 


MORRISON  V.  MOXTGOMBET, 
(No.  22010.)  • 

(Supreme  Court  of  Kansas.   Nov.  8,  1910.) 

(BvUtthu*  Jty  the  Otmri.^ 

1.  Apfkax.  Ann  ebboh  4=91214— FBoccnun 

OIT  SECONH  TBIAL  AFnE  BEVSBSAL  AND  BK- 
HAXD. 

Where  diere  is  a  reversal  of  a  judgment  and 
the  case  Is  remanded  for  a  new  trial  on  all  the 
issues,  the  parties  are  not  conQaed  to  the  line 
of  proof  in  the  new  trial  which  was  presented 
on  the  first  trial,  but  are  at  liberty  to  prove  a 
new  state  of  facts  which  are  within  the  la- 
Bues  formed  by  die  pleadings, 

2.  Btxdekgi  *a»207(2),  266(7)— Aninaaiow  bt 

COUnaiL  AT  VOBMIB  nu£. 

A  dlstbct  and  Cormal  admission  of  a  fact 
In  the  course  of  a  trisl  may  ba  ^v«n  In  evi- 
dence in  a  sobaequent  trial,  bat  an  Incidental 
statement  of  coonsel  by  way  of  argument  in 
his  brief  upon  an  appeiJ  in  relation  to  the  ei- 
ecution  of  a  mortgage  is  not  coDclusire  upw 
him  in  the  new  trial  thereaft»  had. 

8.  Tbial  «=333— Offbb  of  pboot  or  aduxs- 

BtO?T&  HADE  AT  P&ETIOUS  TRIAL. 

The  making  of  such  a 'statement  or  admis- 
sion will  not  avail  a  party,  where  he  falls  to 
offer  tt  in  evldaiee  and  doea  not  bring  it  to  the 
attention  of  the  trial  court  until  after  a  ver- 
diet  has  been  returned  and  a  motion  for  a  new 
trial  has  been  Bled. 

4.  Evidence  (S=>265(17)— Aduission  or  hobi- 

OAOOB  not  BINDINQ  on  DBrENDAUT  NOT  PAB- 

TT  TO  rOBMEB  ACTION. 
An  admission  of  the  mortgagor  in  an  ac- 
tion to  which  the  defendant  in  this  proceeding 
was  not  a  party,  and  who  was  not  a  party  in 
the  instant  caae,  is  not  Mnding  upon  the  de- 
fendant 

5.  SuViriOIBNOT  Of  STinEHCT. 

Tbt  evidence  in  tiie  case  ia  MA  to  be  snf- 
lldeot  to  support  the  verdict  of  tiie  Jury. 

Appeal  from  District  Court,  Rooks  County^ 

Action  by  W.  H.  MorrlBon  against  Frank 
Uontgomery.  Judgment  tat  defendant,  and 
pl^tlff  appeals.  Affirmed. 


O.  W.  Smith,  of  Top^a.  for  appelladt 
O.  o.  Oaborn,  of  Stockton,  A.  M.  Harr^, 
of  Topeka,  F.  E.  Toung,  of  Stockton,  Robert 
Stone,  of  Topeka,  B.  H.  Gamble,  of  Kansas 
City,  Mo.,  and  Geo.  T.  McDennott  and  Thoe. 
A.  Lee,  both  of  Topeka,^  for  appellee. 

JOHNSTON,  a  J.  W.  H.  Morrison  brought 
tihls  action  to  recover  from  Frank  Montgom- 
ery one-half  of  a  crop  of  wheat  grown  by 
Ernest  B lazier  on  fttnns  which  he  had  rented 
of  F.  W.  Sweeney.  On  September  22,  1913, 
Blaider  executed  a  chattti  mortgage  to  Morri- 
son purporting  to  cover  Ms  share  of  the 
growing  crop  as  security  fOr  on  indebtedneBS 
of  about  $700.  In  July,  1014,  after  the  crop 
had  been  threshed,  Blazler  sold  his  share  of 
the  same  to  MontgtHuery.  By  tlie  terms  of 
the  mortgage  the  lien  was  extended  over  two 
tracts,  one  of  60  acres  and  one  of  100  acres ; 
but  it  aeema  to  have  been  c(mceded  that  GO 
acrea  of  the  crtv  had  not  been  planted  when 
the  mortgage  was  execnted,  and  hence  there 
is  no  contention  over  the  crop  grown  on  that 
tract.  The  plaintiff  contended  that  the  crop 
upon  the  lOO-acre  tract  had  been  planted 
several  days  before  the  execution  of  the 
mortgage.  Id  July,  1914,  Morrison  brontfit 
an  action  against  Blasler  and  foreclosed  his 
mortgage  as  against  him,  but  Miontgomery 
was  not  a  party  to  that  action.  When  plain- 
tiff found  that  the  wheat  had  been  vnAA  to 
M6nts(nnery  and  was  not  delivered  on  de- 
mand, he  undertook  to  obtain  possession  of 
It  In  this  action  of  replevin,  and  the  first 
trial  resulted  In  a  verdict  and  judgment  for 
defendant.  On  an  appeal  that  Judgment  was 
reversed  for  error  in  the  instructions  relat- 
ing to  the  effect  of  a  tender  by  Blaxler  to 
plaintiff  of  an  unindorsed  check.  Morrison 
V.  Montgonmy,  101  Kan.  670,  168  Pac.  674. 
The  aecmid  trial  resulted  In  a  verdict  and 
judgment  In  faTor  of  Montgomery,  and  Mor^ 
rison  again  appeals. 

It  is  contended  by  the  plaintiff  that  In  the 
second  trial  the  defendant  was  estopped  to 
set  up  tbe  invalidity  of  the  mortgage  on  the 
crop  grown  on  the  lOO-acre  tract.  In  that 
trial  two  witnesses  teatlfled  that  the  crop 
was  not  planted  when  the  mortgage  waa 
executed,  and  baaed  on  this  testimony  a  find- 
ing tt  the  Jni7  waa  made  in  favor  of.the  de- 
fendant Oounael  for  defaidant,  in  their 
brief  filed  tm  the  flrat  mpeal,  spi^e  several 
times  of  the  mor^ge^  saying  In  effect  that 
100  acres  of  Uie  w^eat  waa  covered  by  the 
Blasler  mortgage,  and  plaintiff  Insista  that 
these  statements  concluded  the  defendant  on 
the  aecond  trial  as  to  the  validity  of  the 
mortgage.  In  the  new  trial  the  plaintiff,  in 
his  statement  to  the  Jury,  aald  that  he 
thought  it  would  be  admitted  that  the  wheat 
was  sown  on  the  lOO-acre  tract  when  the 
mortgage  was  executed,  and  that  the  mort- 
gage created  a  lien  on  Uiat  part  of  the  crop. 
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rate  defen^n  statenwitt  to  Oie  Jar?  AH- 
kiwed  In  whldi  Iw  made  no  adnalsalon,  aaj- 
ing: 

"I  am  aorry  I  cannot  give  yon  a  Utde  more 
light  upon  tbit  caae;  but  being  on  tha  defeoBe, 
ve  moat  neceaiarlly  w^it  until  tlie  caae  ii  made, 
befiuw  we  know  exactly  what  evidence  we  will, 
or  wbat  evidence  we  can,  prodoce." 

At  the  final  trial  evidence  attacking  tbe 
validity  .of  tbe  mortgage  was  presented  and 
also  as  to  wbether  tbe  wbeat  had  been  plant- 
ed wben  the  mortgage  was  executed.  It  was 
received  without  objection  by  tbe  plaint;ifl  as 
if  the  planting  of  the  crop  prior  to  the  sign- 
ing of  the  mortgage  was  a  vital  isane  in  tbe 
case.  Not  only  that,  bnt  plaintiff  himself  In- 
troduced testimony  tending  to  show  that  the 
crop  had  been  planted  and  therefore  bad  a 
potential  exlatence  wlwn  tbe  mcnrtgage  was 
given. 

[1, 2]  It  must  be  held  that  tbe  declarations 
or  admissions  of  the  defendant  in  his  brief 
on  tbe  former  appeal,  whatever  force  they 
might  have  had  under  other  drcnrostances, 
cannot  avail  tbe  defendant  In  this  appeaL 
When  tbe  former  Judgment  was  reversed  and 
the  case  waa  remanded  for  a  new  trial,  the, 
parties  were  not  confined  to  tbe  line  of  proof 
offered  on  the  first  trial,  but  were  at  liberty 
to  prove  a  new  state  of  facts  whlcb  were 
within  the  issues  formed  by  the  pleadings. 
Cahn  V.  Tootle,  58  Kan.  260,  48  Pac.  919.  Tbe 
answer  of  tbe  defendant  was  a  general  de- 
nial, and  under  such  a  pleading  in  replevin 
the  defendant  was  entitled  to  prove  any  de- 
fense wbich  militated  against  a  recovery  by 
tbe  plaintiff.  Dewey  v.  Bobbitt,  79  Kan.  S06, 
100  Pac.  77.  The  declarations  Incidentally 
made  by  way  of  argument  were  no  more  than 
quasi  admissions  which  might  be  offered  in 
evidence,  bnt  were  subject  to  explanation  and 
correction.  It  has  been  held  that  an  admis- 
sion in  an  opening  statement  to  the  Jury 
might  be  proved  on  a-  subsequent  trial  of  the 
same  cause,  but  It  was  also  held  that — 

"An  incidental  remark  of  counsel  as  to  the 
facts  which  he  expected  to  prove  and  which 
did  not  amount  to  a  distinct  and  formal  ad- 
mission would  ordinarily  not  be  binding  upon 
such  party,"  etc.  Telephone  Co.  v.  Vandevort, 
67  Kan.  269,  72  Pac.  771. 

A  statement  of  facts  In  a  pleading  does  not 
conclude  a  party  where  an  amended  petition 
is  filed  which  supersedes  tbe  original  one. 
Tbe  allegations  In  the  fOrmer  are  not  nbso- 


BEJPOBTEB  QCao. 

Intely  binding  upon  Oie  plaintiff,  alUMu^ 
■they  may  be  naed  as  erUkence  against  Um. 
Reemanyder  t.  Reenumjrder,  75  Kan.  565.  89 
Pac  1014. 

An  admlaalott  of  a  £act  by  an  attorney  for- 
mally  and  stdemnly  made  for  tbe  porpQse 
of  obviating  the  offer  of  formal  ^oof  ot 
some  Cact,  or  to  facilitate  tbe  j^osresa  of  tbe 
trial,  may  be  given  In  eiddence  upon  a  sab- 
sequent  trial,  and  In  this  connection  It  has 
been  said: 

"But  perhaps  more  often,  especially  in  refe^ 
ence  to  oral  admissions,  it  is  uncertain  whether 
they  were  intended  as  general  admisaioDS,  like 
admisidonB  fn  a  pleading,  by  wbit^  die  panr 
intends  to  stand  at  all  times,  or  as  a  mm 
waiver  of  proof,  for  the  purposes  of  fadlitatiDE 
tbe  pending  triaL  Then  the  tribunal  to  deter- 
mine what  was  the  import  and  intent  of  the  ad- 
mission is  the  Jury  before  which  tbe  case  is 
then  pendtaig  for  bearing."  G.  B.  U.  P.  KM. 
Co.  T.  Bhoup,  28  Kan.  894,  42  Am.  Bcp.  163. 

[3, 4]  Here  tbe  so-called  admlsslona  made 
by  way  of  argument  were  not  offered  In  ca- 
dence during  the  trial  nor  brought  to  the  at- 
tention of  tbe  court  until  the  motion  for  n 
new  trial  was  filed.  Although  the  statements 
of  counsel  might  have  been  received  in  evi- 
dence, the  attempt  to  bring  them  Into  the 
case,  after  having  contested  the  Issue 
through  to  an  adverse  Terdlct  and  without 
presenting  ttiem  to  tbe  Jury,  came  too  late. 
It  appears  that  Blaster  made  admisslon.<! 
which  might  be  held  binding  as  to  hlra,  but 
he  is  not  a  party  to  this  action,  and  the  de- 
fendant was  ndt  a  party  In  tbe  action  In 
which  the  admissions  were  made.  His  ad- 
missions therefore  can  have  no  effect  on  tbe 
defendant. 

Brror  waa  assigned  on  the  failure  to  in- 
struct the  Jury  as  to  tbe  eBect  of  the  admis- 
sions; but,  as  they  were  not  mentioned  In 
any  pleading  nor  Invoked  by  the  evidence, 
there  was  no  basis  for  an  instruction  on  the 
subject. 

[i]  The  sufficiency  of  tbe  evideoce  la  cbal- 
leaged,  and,  while  that  offered  in  behalf  of 
the  plaintiff  on  the  main  question  may  seen 
more  reasonable  and  convincing  to  this  court 
than  that  of  the  defendant,  there  Is  unques- 
tionably sufficient  evidence  to  sustain  the 
view  of  tbe  Jury,  whose  function  it  was  to 
settle  the  disputed  questions  of  tact 

Tbe  Judgment  is  affirmed. 

All  tfie  Justices  concurring. 
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KISK  T.  MONTANA  TRANSrEB  GO.  et  al. 
(No.  4034J 


(Supreme  Oourt  of  Hontana.    Oct  17,  1910.) 

1.  COBPOBATIONB  «=>432<6)  —  EVIDENCE  OT 

RATincATioN  or  bebvant'b  act. 

For  the  purpose  of  showiog  ratification  by 
defendant  corporation  of  the  act  of  its  employ^ 
In  takins  a  refrigerator,  plaintiff  conld  ask  one 
of  itB  offlcers  whether  it  waa  itUl  in  Its  pos- 
sesBion, 

2.  Tbial  *=>5e  —  Exclusion  or  cumulativi 

EVIDENCE  NOT  BRBOB. 

Defendant  having  already  established  afiSnn- 
atively  that  the  contract  in  question  was  not 
on  a  credit  basis,  its  subsequent  offered  evi- 
dence that  plaintiff  bad  never  had  any  credit 
privil^e  with  it  waa  irrelevant. 

5.  Afpkai.  and  xrbob  «»106e— ABfirrBACT  in- 

STBUCTIONS  HABMT.EBS  ERROB. 

Qiving  of  abstract  instruction  is  harmless 
where  the  facta  are  simple  and  of  such  a  nature 
that  general  principles  may  be  easily  applied. 

4.  Tbial  ^>25G(1) — Necessitt  of  bequests 
to  8ufflt  deficiencies  in  instbuotions. 
To  supply  deSciendes  in  instmctions  giv- 
en or  proposeid  by  the  court,  a  party  dissatiafied 
tiicrewitb  must  propoaa  inatmctiona  embodying 
prindples  applicable. 

6.  Tbial  «s32(iO(8)— Requests  fob  instbuo- 
tions  covered  bt  those  oiven,  fbopeblt 

BBrDSED. 

Proposed  instructions,  in  action  for  injury 
to  plaintiff  by  defendant's  servant  in  at- 
tempting to  take  an  article  as  security  for  the 
charges  for  mpving  part  of  plaintiff's  furniture, 
that  in  case  of  either  of  enumerated  ctrcum- 
atancea  verdict  should  be  for  defendant,  held 
properly  refused,  Oie  question  of  whether  the 
servant  was  acting  wltiiin  the  scope  nf  hie  au- 
thority bdng  for  the  jury,  and  tbey  being  told 
that  there  could  be  nD  recovery  unless  be  waa 
80  acting. 

e,  COBPOBATIONS    ^423  —  LlABIUTT  VOB 

agent's  wBONGPtn.  acts. 
A  corporation  whose  agent,  in  the  discharge 
of  duties  intrusted  to  him  by  it,  and  within  the 
apparent  scope  of  his  authority,  doea  an  act, 
whereby  another  suffers  injury,  is  liable  for  the 
damues,  though  its  agent  may  have  failed  in 
his  duty  to  It  or  disobeyed  instructions. 

T.  Pbincipal  and  aqent  ^=»159(1)— Aqent'b 
tobt  within  course  of  EMPLOTUENT. 
The-  tort  of  en  agent  is  within  the  course  of 
his  employment  where  he,  in  performing  it,  Is 
endeavoring  to  promote  the  prindpara  buri- 
neas. 

8.  Mabtek  and  bbbtant  ^»306  —  Ratifica- 

TXON  OF  SEBVANT'S  ACT. 
The  master,  with  knowledge  of  the  situa- 
tion, accepting  the  benefits  of  a  servant's  con- 
duct, by  retaining  an  article  which  he  took  from 
another,  thereby  ratifies  his  acts. 


KIBK  T.  MONTANA  TRANSFER  CO.  987 
(II*  p.i  ^ 

9.  Appeal  and  ebbob  ^10M(1)^Awabd  or 

DAMAGES  FOB  PERSONAL  IHJUBT  8DSTAINED. 

The  court  on  appeal  will  not  disturb  a  ju- 
ry's award  for  personal  injury  unless  it  is  such 
as  to  shock  tba  oonscienoe  and  understanding. 


Appeal  from  District  Cknirt.  Silver  Bow 

County ;  J.  J.  Lynch,  Judge. 

Action  by  Eva  Elrk  against  the  Montana 
Transfer  Company  and  another.  From  a 
judgment  for  plaintiff  and  from  au  order 
denying  a  new  trial,  the  named  defendant 
appeals.  Affirmed. 

Frank  &  Oalnes,  of  Butte,  for  appelant 
James  M.  Hlnkle,  of  Butte,  for  respondeat 

HUBLT,  J,  Plaintiff  seeks  to  recover 
damages  from  the  defendant  corporation  and 
Charles  Van  for  certain  Injui'ies  sustained 
by  her  by  reason  of  an  assault  alleged  to 
have  been  made  upon  ber  by  Van,  while 
said  Van,  acting  as  an  agent  and  employft 
of  the  defendant  corporation,  was  moving 
certain  household  goods  of  the  plaintiff  un- 
der B  contract  between  plaintiff  and  defend- 
ant corporation. 

A  trial  was  had  to  a  jury,  and  verdict  was 
rendered  for  the  plaintiff  In  the  sum  of  |7IMX 
Motl<m  tor  a  new  trial  Was  denied,  and  ap- 
peal was  taken  by  defendant  company  fnuu 
the  Judgment  and  t3ie  order  denying  such 
moti<m. 

The  facts  are  substantially  as  follows: 
The  plaintiff  engaged  the  deftedont  com- 
pany to  move  certain  household  goods  from 
one  location  In  Butte  to  another.  One  load 
had  been  hauled  at  the  price  whltA  had  been 
originally  agreed  upco,  but  before  the  haul- 
ing of  the  seocHid  load  Uie  defendant  com- 
pany advised  plaintiff  that  It  would  charge 
a  higher  price  for  moving  the  balance  of  the 
goods.  After  the  second  load  was  taken,  the 
plaintiff  telephoned  to  the  office  of  the  de- 
fendant company'  and  notified  the  persons 
in  charge  that  she  dt'd  not  care  to  have  any 
more  goods  hauled.  Following  this  conver- 
sation, the  teamster.  Van,  with  an  assistant, 
called  at  the  home  of  the  plaintiff  and  was 
then  informed  by  her  that  she  had  notified 
the  company  not  to  haul  any  more  goods,  and 
had  made  arrangements  for  the  payment  of 
the  work  already  done,  on  the  following  day. 
after  an  opportunity  to  ascertain  whether  the 
goods  had  been  properly  handled  In  moving. 
Van  then  asserted  that  he  had  come  to  move 
the  goods,  and  would  not  be  put  off  from 
completing  the  work  and  receiving  his  pay 
therefor,  and  some  words  occurred  between 
him  and  the  plaintiff  as  to  payment.  Van 
then  took  hold  of  a  refrigerator  In  the  room 
and  started  to  move  It  out,  either  In  ac- 
cordance with  his  statement  that  he  waa 
going  to  finish  the  Job  of  moving,  or  for  the 
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punKMK  Of  holding  tbe  refrigerator  u  se- 
curity for  tbe  amount  of  tlie  oiqiaid  charges. 
The  plaintiff  resisted  his  moTlng  the  re- 
frigerator, and  was  Injured  bf  Its  being 
thrown  against  her  by  Van.  Van  and  his  as- 
sistant carried  the  refrigerator  out  of  the 
bouse  to  one  of  the  -wagons  of  tbe  deSnid- 
ant  oomiMiny,  taking  it  to  the  offlcft  or  ware- 
house of  the  company,  where  It  remained  at 
the  time  of  the  trial,  nearly  seven  months 
afterwards  though  written  demand  for  Its 
return  had  previously  been  made.  It  also 
appears  that  the  company's  foreman,  who 
had  general  aiq)ervlalon  of  the  work  of  team- 
sters, was  present  and  witnessed  the  alters 
catlm  and  the  ranoval  of  the  refrlgermtor. 

The  answer  admits  that  Tan  was  an  em- 
Udoytt  <tf  the  dtfatdant  company,  admits  tbe 
contract  of  moving,  and  admits  ttiat  among 
the  articles  moved  by  the  company  was  the 
refrigerator  in  question,  and  in  addition  con- 
tained a  general  doiiaL' 

It  was  the  role  of  defoidaiit  otmqtany  Oiat, 
when  drivers  were  notlfled  Oat  woriE  done 
by  tiiem  sbonld  be  paid  tm  at  completion, 
unless  they  collected  therefor  the  amount 
would  be  deducted  from  their  wages. 

[1]  Comidaint  la  made  ot  the  ruling  of 
the. court  in  permttting  plalntUFs  counsd  to 
Interrogate  one  of  the  officers  of  the  de- 
fendant corporation  as  to  whether  or  not  the 
refrigerator  was  stUl  In  its  possession. 
Plaintiff's  purpose  in  oflierlng  this  testimony, 
was  to  show  ratification  of  the  act  of  the 
employ's  In  taking  the  refrigerator,  and  we 
see  no  error  in  the  ruling  of  the  court. 

[t]  Defendant  company's  president  and 
vice  president  testified  In  their  direct  exami- 
nation to  the  effect  that  no  credit  had  been 
extended  to  plalntlft  in  connection  with  the 
moving  in  question,  and  that  the  work  was 
what  was  termed  In  the  offlee  a  "O.  O.  D. 
job."  jThe  defendant  later  offered  to  prove 
that  tbe  plaintiff  never  bad  enjoyed  any 
credit  privileges  with  It.  This  offer  of  proof 
was  objected  to  and  the  offered  evidence  ex- 
cluded. The  defendant  already  having  es- 
tablished affirmatively  that  the  particular 
contract  was  not  upon  a  credit  basis,  we  fail 
to  see  where  this  evidence  would  have  any 
relevancy,  and,  even  if  relevant,  the  jury 
bad  already  been  apprised  of  the  fact  that 
no  credit  had  been  extended  to  the*  plaintiff. 

[3]  Objection  was  made  to  the  giving  of 
Instructions  3,  4,  and  6,  upon  the  ground 
that  such  instructions  were  abstract  state- 
ments of  law  and  not  applicable  to  the  Is- 
sues, and  for  the  further  reason  that  It  was 
error  not  to  make  such  Instructions  more 
concrete;  also  that  such  Instructions  did  not 
embody  certain  rules  applicable  to  the  Issue. 

This  court  has  criticised  the  giving  of  ab- 
stract, rather  then  concrete,  instructions;  but 
in  this  case,  as  said  by  Mr.  Justice  Hollo- 
way  In  Mulrone  T.  Marshall,  86  Mont.  288, 
88  Pac.  797. 


"While  Uie  Instruction  is  open  to  the  criticisin 
that  It  merely  statas  an  abstract  l^al  principle, 
sinoe  the  facts  In  this  ease  are  few  and  simple, 
and  of  such  a  nature  that  genual  princqtles  of 
law  may  be  easily  applied,  wa  think  tbe  error 
in  giving  it  was  without  prejudice." 

[4]  Tile  court  has  likewise  stated  In  numer- 
ous decisions  that  when  parties  are  not  sat- 
isfied with  the  instructions  proposed  or 
given  by  the  court;  it  Is  Oielr  di^  to  pny 
pose  instructions  emI>odying  priodplea  ap- 
plicable to  tbe  isBUM^  thersby  aiviilylng  tin 
omissions  or  d^dendee  in  those  proposed. 
Hollenbadk  r.  Sbnw  ft  W^wto  Eng.  Corp., 
46  Mont  060^  129  Pac.  10S8;  Frederick  v. 
Bale,  42  Mont  163,  U2  Pac.  10;  OUUm  v. 
Caarks  Fork  Coal  Mln.  Oo^.  82  Mont  820,  80 
Pac.  S7a 

[I]  Error  is  also  wedOed  beeansa  at  fibe 
court's  refusal  to  give  defendants'  proposed 
Instructions  8,  4,  and  8.  ntese  wm  to  the 
^ect  on  that  if  tbe  teamed.  Tan,  com- 
mitted tin  assault  ta  attemptliig  to  collect 
mcmey  few  wbldk  be  Was  perscmaUy  liable 
to  tbe  company,  but  had  not  beoi  autborlzed 
to  seize  pr(q;»erty  for  tbnt  purpose  (4)  that 
if  Van,  failing  to  collect  attempted  to  take 
security  (5)  or  that  If,  in  the  absence  of  a 
direction  from  his  unployer,  Van  used  force 
or  seized  property,  then.  In  either  or  all 
of  such  events,  a  verdict  should  be  returned 
for  defoidant  company.  But  under  an  In- 
struction given  by  the  courts,  the  Jury  were 
advised  that  plaintiff  could  not  recover  un- 
less Van  was  acting  within  the  scope  ot  his 
authority.  There  was  no  error  in  th^  court's 
refusal  to  give  the  instructtons  pr<H>o9ed. 
Whether  he  was  so  acting  was  a  question 
for  the  jury.  Ritchie  v.  Waller,  63  Conn. 
15S,  28  Atl.  29,  27  L.  R.  A.  161,  3S  Am.  St 
Rep.  361;  Sharp  v.  Erie  B.  R.  Co..  184  N.  T. 
100,  76  V.  B.  923.  6  Ann.  Gas.  250 ;  Gibson 
V.  Dupree^  26  Oolo.  Ap^  324.  144  Pa&  1133. 
The  Instruction  girai  snffldently  stnted  Hw 
rule. 

[«]  In  Gromd  v.  Lossl  et  al.,  48  Mont  274, 
136  Pac.  1069.  Mr.  Chief  Justice '  Brantly 
stated: 

"By  tiie  great  wdght  of  autiiorl^  It  is  also 
the  rule  that  when  an  agent  of  a  corporation  in 
thp  course  of  the  dischuge  <tf  duties  intrusted 
to  him  by  it  and  within  the  apparent  scope  ot 
his  authoHty,  does  an  act  from  which  a  third 
person  suffers  Injury,  the  oorporation  also  is 
liable  for  the  damages  flowing  therefrom,  even 
though  the  agent  may  have  failed  in  his  dntr 
to  the  principal,  w  may  have  disobeyed  his  in- 
struction." 

See,  also,  2  a  J.  948. 
[7]  FortheR 

"tnie  tort  of  an  agent  is  wltMn  6ie  coarse  of 

his  employment  where  the  agent  in  perfcom- 
ing  it  is  endeavoring  to  promote  the  principal's 
business."  2  C.  J.  853,  and  cases  cited ;  Smith 
V.  Munch,  66  Mhin.  266^  68  N.  W.  19;  Gib- 
son V.  Dnpree^  supra. 
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The  ofHDpaiir  tmiAoyeA  Van  to  move  the 
goods  and  collect  theiefor.  That  In  doing 
one  or  both  of  theae  datles  be  oHnmltted 
the  aseault  has  been  determined  by  the  ver- 
dict <tf  the  Jury. 

Fl]  In  addition,  the  record  shows  that  the 
defendant  company,  with  knowledge  of  the 
situation,  accepted  the  benefits  of  Tan's  con- 
duct by  retaining  the  refrigerator,  and  there- 
by ratified  his  acts.  2  C.  J.  804;  Jones  v. 
Shannon,  65  Mont.  226,  175  Paa  882. 

[f]  Complaint  la  made  that  the  damages 
awarded  were  excessive.  For  tbe  reasons 
stated  in  White  r.  Chicago,  etc,  Ry.*  Co., 
49  Mont  419,  143  Pac.  561.  we  do  not  feel 
that  we  should  diminish  the  amount  of  the 
recovery. 

We  find  no  variance  between  the  pleadings 
.  and  the  proof  and  no  error  In  denying  de- 
fendant's motion  for  a  directed  verdict  nor 
the  order  doyiug  the  motion  tor  a  new 
trlaL 

The  Judgnnnt  and  order  amiealed  from  are 
affirmed. 

Affirmed.  m 

BRANTLT,  C.  J.,  and  HOLLOWAT,  PAT- 
TEN, and  COOPER,  JJ.,  concur. 


GUTHRIB  V,  GIBSON, 
(Supreme  Court  of  Colorado. 


(No.  9332.) 
Nov.  8, 1919.) 


1.  Bills  and  kotbs  4ss»496(8)  —  Inuobss- 
ueht;  fbebuhpnoh  of  tbahsreb  bbtoss 
maturitt. 

While  Negotiable  Instnunents  Lav  dednres 
that,  where  the  date  of  transfer  does  not  i^ppear. 
It  is  deemed  prima  fade  to  have  been  elF^cted 
before  maturity,  the  statute  is  merely  declara- 
tory of  the  common  law,  which,  while  recogni»- 
ing  the  presumption  in  case  of  an  Indorsement, 
treated  it  as  of  slight  value. 

2.  BiLLB  Airn  notes  «=»49e(8)  —  Indohsi- 

UENT;  RVIDENCB  BBBtmTNG  PBKS0UPTIOIT 
OF  TBAHBFEB  BEFOBG  KATUBlTt. 

Where  plaintiff,  who  acquired  title  to  prem- 
ises incumbered  by  a  deed  of  trust  securing  a 
note,  shortly  after  maturity  of  the  note  paid  to 
tbt  trustee,  or  to  the  payee  of  the  note,  i  cor- 
poration of  which  the  trustee  was  president,  tihe 
amount  thereof,  with  Interest,  and  the  trustee 
executed  a  release,  et&,  and  about  16  years 
after  the  release  was  recorded,  snd  after  failure 
of  the  corporate  payee,  defendant,  who  was  In 
possession  of  the  note,  which  bore  an  Indorse- 
ment by  the  trustee,  and  which  had  never  been 
delivered  to  plaintiff,  appointed  a  snhstitate 
trustee,  who  sold  the  premises,  defendant  bny- 
ing  them  In.  and  for  s  considerable  oamber  of 
years  thereafter  allowed  plaintiff  to  pay  the 
taxes,  heid,  in  view  of  the  long  lapse  of  tfmc^ 
defendant  could  not  di>feat  an  action  to  QuIet 
title  on  the  presumpti<ni  tliat  he  was  a  bona 


fide  holder  without  notice,  snd  that  the  indorse- 
ment was  miido  before  matniity  of  the  note. 

Appeal  from  District  Court  Kit  Carson 
County;  J.  B.  Llttie.  Jndge. 

Action  by  denientina  E.  Guthrie  against 
Charles  B.  Gibson.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed,  with 
lnstructi<ni8. 

Allen  ft  W^ter,  of  Denver,  and  Godsman 
ft  Godsman,  ct  Burlington,  for  plalntliE  In 

error. 

John  F.  Mail,  of  Drartr,  for  deftodant  hi 

error. 

SCXXFT.  J.  This  18  an  action  by  tbe  plain- 
tiff in  error,  plaintiff  below,  to  qnlet  tlOe  to 
the  N.  B.  %  of  section  82,  township  8  B., 
range  43  W.  of  the  Sth  principal  meridian. 
The  complaint  is  in  the  usual  form  In  such 
cases,  and  alleges  ownership,  possession,  and 
title  In  the  plaintiff,  the  dalm  of  an  adverse 
interest  by  tbe  defendant,  and  a  prayw  that 
title  be  quieted  In  plaintiff.  The  answer  la 
In  Ibe  form  of  a  general  denial,  with  allega- 
tions of  fact  upon  which  defendant  xeUea  fbr 
title. 

The  undisputed  focts  are  that  George  S. 
fnnchell,  who  was  ttie  ownw  of  the  premla- 
,  exetmted  a  deed  of  trust  to  Henry  J.  AM- 
rict,  as  trustee,  in  June,  18S&,  to  secure  the 
payment  of  a  note,  payable  to  the  Colorado 
Securities  Ck>mpany,  In  tiie  snm  of  $400,  due 
June  1.  1894.  This  trust  deed  contained  a 
provision  that  In  case  of  the  death.  Inability, 
or  refusal  of  tbe  trustee  to  act,  the  holder  of 
the  note  might  appoint  a  snbsUtnte  trustee. 
By  mesne  conveyances  the  title  to  the  prem- 
ises became  vested  In  the  plaintiff  In  1891, 
anbject  .to  tbe  said  Indebtedness. 

Bnne  time  shortly  after  the  maturity  of  tbe 
note  the  plaintiff  transmitted  to  Henry  J. 
Aldrldi,  or  to  tlie  Colorado  Securities  (Com- 
pany, tbe  principal  snm  and  Interest  due  on 
the  note.  Whereupon,  and  on  tbe  27tli  day 
of  December,  1894,  Hmry  fl.  Aldrich,  na 
trustee,  executed  a  release  of  said  tnut  deed, 
reciting  foil  payment  of  the  not^  and  ttaat 
such  release  was  executed  at  the  request  ot 
the  Odorado  Securities  (Company.  This  re- 
lease was  recorded  January  17, 1895.  Plain- 
tiff paid  the  note  In  good  faith,  but  did  not 
receive  it  from  either  Aldrich  or  the  Securi- 
ties Company,  believing,  as  she  testifies,  that 
the  release  was  all  that  was  necessary. 

During  this  period  it  appears  that  Aldridi 
was  the  president  of  the  Colorado  Securities 
Company.  The  plaintiff  did  not  hear  that 
there  Tas  any  adverse  dalm  under  the  note 
and  trust  deed  until  about  15  years  after  a» 
bad  made  the  paymoit  and  obtoined  the  re- 
lease, or  about  6  years  prioOr  to  tbe  time  she 
Instituted  this  suit,  and  more  than  10  years 
after  the  note  lad  been  barred  hy  the  statute 
of  limitations.  In  1911  the  defendant  Gibson, 
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xmrporttng  to  be  0»  bolder  of  tbe  note,  ez- 
*  ecated  a  writing,  appointfaig  Jtbn  F.  Hall  as 
anbBtltate  tnutee,  wbo  proceeded  ta  tbe 
premises  mulet  tbe  trust  deed  to  Gibson,  and 
to  tbereaf  ter  erocnte  to  Gibson  Us  trustee's 
deed  under  wblcb  tbe  latte;  now  claims. 

Tbe  note  purports  to  have  been  ass^ned 
to  Gibson  by  Aldrl<di,,but  socb  assignment 
bears  no  date,  and  tbere  Is  no  evidence  tend- 
ing to  cAiow  wbetber  the  asslgnmait  was 
made  before  or  after  tbe  maturity  of  tbe 
note.  Tbe  plalntlfl  bas  paid  all  taxes  assess- 
ed fUfalnst  the  property  from  tbe  date  of  her 
purchase  In  1891  to  tbe  date  of  the  trial. 

Ttiere  Is  no  evidence  as  to  the  time  when 
Aldrldi  ceased  to  be  the  preirfdent  of  tbe  Se- 
curities Company,  In  active  charge  of  Its 
affairs.  Witness  Pattersm  tratlfled  that 
he  was  appointed  receiver  of  the  Securities 
Company  la  March.  1895,  and  that  the  as- 
signment on  the  note  was  in  Aldrlch's  hand- 
writing, and  existed  at  tbe  Ume  of  bis  ap- 
pointment as  receiver.  It  does  not  appear 
when  the  name  of  Glbscm,  assignee,  which 
was  In  a  different  handwriting  from  that  of 
Aid  rich,  was  inserted. 

[1,2]  Tbe  contention  of  the  defendant  la 
ttiat  tbere  Is  a  legal  presumption  that  the 
note  was  transferred  before  maturity,  and 
for  snCh  reason  he  must  be  held  to  be  an  In- 
nocent purcbaser  for  value.  It  Is  true  that 
by  our  uegotlaUe  instrument  statute  that, 
where  the  date  of  transfer  does  not  appear, 
it  is  deemed  prima  fade  to  have  beai^  affect- 
ed before  maturity.  Section  4608,  Rev.  Stat 
1908.  But  this  Is  merely  the  ife-enactment  of 
the  common  law,  and  It  has  been  gnieraUy 
held  that  such  presumption  is  of  slight  value. 

It  Is  not  disputed,  bu^  on  the  contrary,  af- 
firmatively appears,  that  Aldrich,  who  was 
the  president  of  the  Securities  C<nupany  and 
the  trustee  under  the  trust  deed,  executed 
the  release  of  tbe  trust  deed.  It  must  there- 
fore be  assumed  that  In  so  doing  he  received 
the  payment  of  tbe  debt  to  his  company,  and 
executed  his  trust  as  trustee.  It  must  be  as- 
sumed, further,  that  he  acted  In  both  In- 
stances In  the  exercise  o^  full  power  and  au- 
thority, Id  the  absence  of  anything  appearing 
to  the  contrary.  Then  the  payee  of  the  note 
received  full  payment  of  Its  obligation,  and 
the  trustee  fully  performed  and  discharged 
his  trust.   It  no  longer  existed. 

Ko'r  can  the  bolder  of  the  note  under  the 
circumstances  of  this  case  sustain  a  right  to 
revive  It  under  the  plea  of  the  legal  pre- 
sumption of  innocent  purchaser  for  value  be- 
fore maturity.  If  we  are  able  to  gather  any- 
thing from  the  testimony  of  Patterson  on  the 
subject  at  all,  it  Is  that  he  acquired  the  note 
as  receiver  for  the  company.  He  does  not 
know  when  Aldrich  signed  the  Indorsement, 
nor  when  Gibson's  name  was  written  therein. 
Aldrich  seems  to  have  been  beyond  the  con- 
fines of  the  United  States,  and  Gibson,  the 
defendant,  who  better  than  any  other  person 


oogtat  to  hvn  known  when  be  acquired  the 
note  did  not  testify  at  alL 

Tbe  release  of  the  trust  deed  was  filed  for 
record  January  17,  1S8S.  and  the  defendant 
purported  to  appoint  a  sniwtltute  trustee  on 
June  20,  1911,  or  mwe  than  16  years  after^ 
ward.  His  dalm  was  tboi  too  stale  to  in- 
yoke  the  preaumpUon  of  an  Innocoit  purdiaa- 
er  fbr  value.  Notwithstanding  that  he  ac- 
quired his  alleged  trust  deed  <hi  tbe  31st  day 
of  July,  1911,  be  continued  to  permit  the 
plalntlfl  to  pay  tbe  taxes  an  tbe  premises  up 
to  tbe  time  of  trial  In  1916,  without  even  an 
otter"  to  pay  th«m  blmselL  Tbe  presumption 
of  the  law  was  not  Intended  to  shield  fraud 
or  gross  wrong  against  innocent  persons,  nor 
to  forgive  Inexcusable  or  unexplained  ladies 
or  nei^ect,  such  as  Is  so  patent  in  this  case. 

Tbe  rule  as  to  the  weakness  of  the  l^al 
presumption  la  stated  by  Hr.  Daniel,  In  his 
work  on  Negotiable  Instrumepts,  to  be: 

"Bat  the  presumption  as  to  the  time  of  ac- 
quiring the  instrument  is  not  a  strong  one.  The 
indonement  is  almost  Invariably  without  a  date, 
ant^without  witnesses.  The  transfer  bj  deliv- 
ery merely  leaves  no  footprint  upon  the  paper 
by  whidi  the  time  can  be  traced.  AnA  the 
presumption  in  fovor  of  the  holder  as  to  the 
time  of  transfer  being  without  any  written  cor- 
roborative testimony,  is  of  tbe  aligbtest  nature 
and  open  to  he  blown  away  by  the  slightest 
breath  of  sosplcUnL"  Section  7S4a,  ffdi  Edi- 
tion. 

The  reason  for  the  rule  Is  very  clearly  stat- 
ed in  Snyder  v.  Ryley,  6  Pa.  IM,  47  Am.  Dec. 

452.   It  was  there  said: 

"The  principle  which  raises  a  presumption  of 
consideratitm  fbr  the  transfer  ralBea  a  presnmp- 
tion,  also,  that  It  was  made  in  the  nsual  course 

of  commercial  business,  and  consequently  be- 
fore tbe  day  of  payment;  for,  as  Tjord  EUen- 
borough  said,  in  Tinson  v.  Francis,  1  Camp.  19, 
'after  a  bill  or  note  is  due,  it  comes  dis^aced 
to  tbe  indorsee,  end  it  is  his  duty  to  make  in- 
quiries concerning  it,  if  he  takes  It'  But  the 
contract  of  indorsement,  being  without  date  and 
without  witneBses  la  so  peculiarly  ausceptiUe 
of  fraudulent  practice  upon  the  drawer,  by  pre- 
cluding, perbapsi  a  just  defence  on  original 
grounds,  that  the  presumption  of  fairness  pri- 
marily applicable  to  It  is  not  only  of  the  slight- 
est kind,  but  open  to  be  blown  away  by  the 
slightest  breath  of  suepicion.  How  easy  it  may 
have  been  for  tbe  payee,  in  this  instance,  know- 
ing, perhaps,  that  he  could  not  recover  in  his 
own  name,  to  slip  the  note  into  the  bands  of  an 
indorsee  at  the  end  of  three  years,  and  how 
tempting  to  the  latter  would  be  tbe  opportunity 
thus  to  receive  payment  of  a  desperate  debt, 
may  be  readily  conceived.  There  must  be  many 
such  temptatitms  in  commercial  affairs,  and 
before  a  holder  can  fold  his  arms,  and  take  his 
stand  on  the  basis  of  the  presumption,  it  surely 
ought  to  appear  that  there  are  no  unusual  cir- 
cumstances connected  with  the  transaction ; 
for  every  tliii^  wbidi  docs  not  naturally  fall  in 
with  the  current  oC  mercantile  dealing  is  ground 
of  suspicion.'* 
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drcoDiBtaaces  of  fliat  case  whlcb  were 
beld  to  overcome  tbe  premimptloD,  and  place 
tbe  burdoi  upon  tlie  bolder,  were  stated  by 

the  court  to  be: 

"But  it  la  arreed  on  all  bands  that,  when 
SQcb  a  case  has  been  actually  made,  the  defend* 
ant  may  make  the  plaintiff  ^ow  when  and  how 
he  became  the  holder.  Were  there  not  circum- 
stances to  make  out  Buch  a  caBC  in  the  instance 
before  us?  In  tbe  first  place,  the  plaintiff's  de- 
mand, if  an  honest,  was  a  stale,  one — a  most 
auspicious  circumstance  in  case  of  commercial 
credit  whldi  Is  founded  on  peculiar  and  ocact 
punctuality  of  payment  Though  the  defendant 
had  publicly  repudiated  the  note,  it  waa  not 
put  In  suit  for  three  years  from  the  day  it  be- 
came due;  and  if  the  plaintiff  waa  the  holder 
of  it  all  that  time,  he  ought  at  least  to  give 
some  reason  for  hta  forbearance.  In  the  next 
place,  payment  was  not  demanded  at  the  bank 
of  Northumberland,  at  which  the  note  was  made 
payable  in  the  body  of  it— not  only  a  circum- 
stance of  suspicion,  but  one  vhidi,  it  taken  as  a 
distinct  and  independent  point  of  defense  would 
have  embarrassed  the  plaintiff  verr  sniotWly, 
and  perhaps  fatally.  Again,  it  doee  not  appear 
that  tbe  note  was  protested,  as  la  usual  in  such 
cases,  or  notice  of  dishonor  given  to  diarge  the 
indorser,  which  would  have  been  a  measure  of 
prudence  if  he  were  not  insolvent;  and.  if  he 
were,  that  would  be  an  additional  drcumstance. 
Finally,  the  plaintiff  refused  to  let  the  defend- 
ant inspect  his  books,  a  fact  hardly  reconcila- 
ble to  honesty  of  purpose  and  fair  dealing.  All 
or  any  of  these  circumstances,  proved  or  con- 
ceded, would  be  Buffident  to  cast  the  harden  of 
proving  the  time  and  consideration  of  the  trans- 
fer on  the  other  side,  and  let  in  the  evidence  of 
want  of  consideration  between  the  original  par- 
ties. It  certainly  was  in  the  plaintiff's  power 
to  show  the  actual  truth,  and  had  be  failed  to 
satisfy  the  jury  that  he  had  taken  tbe  note  for . 
value,  and  In  the  regular  course  of  mercantile 
business,  he  would  have  left  them  to  find  as  If 

.  tbe  cause  waa  depending  between  drawer  and 

•  indorser." 

The  case  was  approved'  In  Tarns  v.  Way  et 
aL,  13  Pa.  222,  wberdn  tbe  court  said: 

"fHie  note  in  question  was  near  years  due, 
before  the  action  was  instituted  upon  It  Tbin 
fact  <tf  itself,  raised  a  violeot  presumption  that 
it  was  not  indorsed  in  the  due  course  of  com- 


mercial business,  fnia,  In  connection  with  the 
other  facts  stated  In  the  aflldavit  of  defena^ 
tended  to  show  that  it  was  faidoraed  when  over- 
doe." 

The  platntitr  In  error  assumed  the  4^ue  of 
transfer  before  maturity  and  relies  on  It. 
The  burden  then  under  the  circumstances  of 
this  case  was  upon  him  to  establish  tbe  same 
by  proof.  After  approving  the  rule  as  stated 
by  Mr.  Daniel,  it  was  said  by  the  Supreme 
Court  of  Missouri  (Heniy  v.  Sneed,  99  Mo. 
423, 12  S.  W.  666, 17  Am.  8t  Bep.  SSQ: 

**The  bank  thus  assumed  the  affirmative  of 
tbe  issue  itself  had  made.  How  did  it  support 
that  issue?  It  should  certainly  have  done  so 
by  proof  of  on  equally  affirmative  character. 
This  it  signally  failed  to  do.  Thompson  does 
not  state  that  the  notes  were  transferred  to 
the  bank  prior  to  maturity.  He  does  not  pre- 
tend to  give  the  dates  when  the  transfer  occur- 
red. He  says  be  has  'a  letter  that  will  tell,'  but 
he  doea  not  produce  It  and  it  Is  only  by  cir- 
cuitous Inference  and  a  comparlscm  of  dates  that 
the  ccmdosion  can  be  reached  that  the  notes 
were  n^otiated  while  current  ^Is  sort  of 
te!itiraony  does  not  meet  the  exigencies  of  the 
rule  before  mentioned,  ^e  bank  was  challeng- 
ed by  its  self-raised  issue  to  give  the  date  when 
the  transfer  of  the  notes  occurred,  and  it  should 
have  done  so,  In  order  to  maintidn  ita  [tosition 
of  an  innoesut  pordiaaer.'* 

No  case  Is  cited  that  asserts  a  contrary 
rule  to  that  stated  by  Mr.  Daniel,  and  it  Is 
quite  clear  that  the  facts  in  the  case  at  bar 
bring  It  within  the  rule. 

Other  assignments  of  error  are  urged, 
which  present  interesting  questions,  ably  dis- 
cussed by  opposing  counsel,  but  are  not  neces- 
sary or  Important  to  consider  In  this  case,  in 
view  of  what  has  been  said. 

Tbe  Judgment  is  reversed,  with  instruc- 
tions to  enter  Judgment  for  the  plaintiff  in 
error,  in  accordance  with  the  prayer  of  her 
complaint. 

Judgnieot  reversed  with  instructions. 

OABRIGUES.  C.  J-,  a^ld  BAILDIT,  con- 
cur. 
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INDEPENDENT  MEAT  CO.  OF  JEROME  t. 
CBANE  GO.    (No.  1722.) 

(Supreme  Court  i>t  ArUona.    Nor.  28,  1919.) 

1.  MBOtturios'  LXKNs  ^s>32— Lam  DKPinmiiT 

1TFOH  HACHUrnr  BKOOMXVO  PABT  Of  HC- 
PBOVEUIfT. 

To  cune  within  CHv.  Code  1918,  par.  8689, 
and  entitle  a  materialman  to  claim  and  enforce 
a  oiet^ianlc'H  lien  against  the  owner  for  ma- 
chinery furnished,  it  must  appear  that  the  same 
became  a  part  of  the  construction,  erection,  or 
completion  of  the  improvement,  and  became  fix- 
tures to  the  realty  or  machinery  neceiaary  in 
accompliBhing  the  oonatruction  at  the  improrfr* 
ment. 

2.  Mechanics'  lIEsb  ^9212(2)— Waiveb  bt 
buttention  of  tttu  to  uaohiitbbt  fubni8h- 

BD. 

A  clause  reserring  title  to  machinery  In 
the  party  contractlnf  to  famish  it  until  paid 
for  held  to  indicate  no  Intention  to  release  the 
property  fumlahed  from  the  statotory  median- 
ie's  lien  after  it  became  permanently  affixed  to 
the  building. 

S.  Mkchahics*  usms  ^209— Waxvbb  bt  be- 
Qumino  PATiouTT  nr  adtahcx  ros  otbsb 

lUTBBUXB. 

Neither  one  contracting  to  fnmidL  machin- 
ery and  fopE^yiea  for  completing  and  eqnipidnff 

a  plant,  nor  the  party  furnishing  to  auoh  con- 
tractor the  materials,  would  waive  their  right 
to  claim  a  materialman's  lien  for  the  machinery 
and  supplies  furnisbed  which  were  not  paid  for, 
by  requiring  payment  In  advance  for  other  like 
machinery  and  supplies  famished  for  the  BRflM 
improvement  by  shipment  C.  O.  D. 

4.  USOHAIflCS'  XJXZTS  ^>10S— BiQHT  OT  MA- 
TtBlALMAW  FOB  ICATKBIAL  IXJBNISHSD  IN- 
STAIXBD  BT  AROTHKB. 

One  famishing  maciiinery  and  supplies  to 
one  under  contract  to  install  them  In  a  alangh- 
terhouse,  cold  storage,  and  ice  plant  was  a  ma- 
terialman, and  bad  the  right  after  they  became 
fixtures  and  part  of  the  realty  to  a  lien  there- 
for under  Civ.  Code  1918,  par.  3639. 

5.  Mbohanios'  liens  «»72— Pabtt  oon- 
stbucting  imfboveubnt  as  aqxrt  ot  own- 
eb  fob  pubfow  ot  ^n. 

In  view  Of  Civ.  Code  1913,  par.  3639,  stat- 
ing that  a  person  having  charge  or  control  of 
the  conitmction  of  the  whole  or  part  of  the 
bnfldOng  shall  be  hdd  to  be  the  agent  of  the 
owner  for  the  purpose  of  giving  a  materialman 
a  lien,  one  contracting  to  sell  and  install  ma- 
chinery became  the  owoer'a  agent,  so  that  one 
of  whom  he  bought  materials  had  a  right  to  a 
lien;  the  owner  being  protected  under  paragraph 
3650,  and  by  requiring  .the  contractor  to'  give 
bond. 

6.  Afpkai.  ahd  ebbob  ^>970(3)— Tbial 
S8{2)— Obdeb  or  intboduciho  ETiDEncK  dib- 

CBETIOnABT. 
The  order  of  Introducing  evidence  at  trial 
Is  largely,  almost  exclusivdy,  in  the  sound  legal 
discretion  of  the  trial  jadge,  and  will  not  be 
ground  for  reversal,  where  the  record  does  not 
show  abuse  of  meh  discretion. 


AKieal  from  SqpwtMr  Court,  Zavapai 
County ;  J.  J.  Sweeny,  Judge. 

Actl<m  by  tbe  C^ne  Company  against  the 
Independent  Meat  Company  of  Jerome  and 
another.  Decree  for  plaintiff,  and  tbe  named 
defendant  appeals,  AJBrmed. 

appellee,  as  plaintlfF,  commeoced  tlUs 
actitm  against  tbe  appelant  and  anothw  par- 
^  known  as  Horstmaim  ft  Plomert,  to  re- 
cover t2ie  value  of  certain  niadilnery  fur- 
nished said  .Horstmann  &  Piofnert,  to  be 
used  in  and  about  a  cold  storage  and  Ice 
manntactaring  plant  OMiatmcted  for  appe- 
lant, ^pd  to  declare  and  fix  a  materialman's 
11^  <m  tile  said  plants  and  a  fbredosnre  of 
the  a&id  li^ 

Tbe  cause  was  tried  by  the  court,  and  ju^ 
ment  was  rendered  In  favor  of  the  plaintiff 
for  tbe  amount  of  its  dalm,  a  lien  tn  Its 
favor  was  found  and  flxed  on  tbe  propertj- 
described  in  tbe  complaint,  and  a  decree  fore- 
dosdng  such  Uen  was  rendered  wltb  the 
usual  order  of  sale  In  Its  BBtlsfactlon.  FrtHu 
wblch  decree,  finding,  and  order,  the  defend* 
ant  Ind^ndent  Meat  Company  appeals. 

Andwaon  *  BlUi^  of  Preacot^  for  antti- 
Unt 

Mttcdiell  ft  Llnney  and  Clark  ft  CSark,  all 

of  Prescott,  for  appellee. 

CTJNNINaHAM.  C.  J.  (after  stating  the 
facts  as  above).  The  controverted  questioD 
in  this  case  is  whether  Crane  Company  is 
givoi  the  right  under  the  statute  to  dalm  a 
lien  for  tbe  machinery  and  supplies  It  fur- 
nished Horstmann  ft  Plomert,  and  which 
they  actually  used  In  tbe  Improvement  in 
question.  The  appelant  states  the  ques- 
tion as  follows: 

"Was  the  contract  between  Horstmann  ft 
Plomert  and  the  Independent  Bleat  Company  a 
contract  for  the  sale  of  the  machinery  and  sup- 
plies therein  mentioned,  or  was  it  such  a  con- 
tract as  made  Horstmann  ft  Plomert  contrac- 
tors within  the  meaning  of  paragraph  S639  {C 
G.  Arizona  1818)  r 

Appellant  says  that — 

"A  construction  d  this  contract  determines 
the  meriu  of  this  appeaL  •  *  •*• 

And  it  contoidB  that  vpoa  a  proper  con- 
struction of  the  contract  mentioned  tbe  ap- 
ptilee.  Crane  Company,  cannot  be  considered 
as  a  party  oitttled  to  a  lim  under  said  par- 
Bgraph  8639,  for  tbe  reason  that  Crane  Cwn- 
pany  famished  tite  machinery  and  supplies 
to  Horstmann  ft  Plomert  ax  a  contract  of 
sale^  and  that  Horstmann  ft  nixnert  resfdd 
the  same  to  an)ellant  Indepoident  Meat 
Company;  tbat  under  said  contract  Horst- 
mann ft  Plmnert  were  the  sellers  of  the 
machinery  and  supplies  to  tbe  Ind^ioideit 
Meat  Conyumy,  and  not  a  contractor  on  the 
construction  of  appelianfs  plant,  and  as 
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snch  contractor  the  macbtnery  and  sappUes 
were  purcbasei}  by  It  from  Crane  Company 
for  the  owner  of  the  Improrement. 

The  ma<Aiinery  and  supplies  lnT<dved  were 
furnished  by  Crane  Company  at  the  reqneat 
uf  Horstmann  &  Plotnert,  were  actually  used 
In  the  plant,,  and  were  reasonably  worth  the 
amount  claimed.  Crane  Company,  in  due 
time,  served,  filed,  and  recorded  a  notice  of 
Its  claim  of  a  ll&a  xaiAerAhQ  provisions  of  the 
lien  statutes,  alleging  in  such  notice  that  It 
furnished  such  machinery  and  supplies  to 
Horstmann  &  Plomert  as  the  contractor  em- 
ployed by  the  appellant  Independent  Meat 
Company  "to  install  such  Ice  making  and  re- 
frigerating machinery  and  power  plants." 
The  said  notice  further  alleges  that  the  said 
machinery  and  supplies  "were  furnished  un- 
der* an  oral  understanding  and  agreement 
with  the  said  Horstmann  &  Plomert  that 
Crane  Company  would  furnish  materials  as 
ordered  and  charge  the  reasonable  ralue 
thereof;  that,  except  as  above  stated,  there 
were  no  terms,  time  given,  or  conditions 
agreed  upon." 

The  answer  denies  that  Horstmann  & 
Plomert  were  ccmtractors  to  furnish  the  ma- 
chinery and  supi^ies,  but  alleges  that  they 
were  materialmen,  and,  as  such,  contrarted 
to  sell  and  Install  the  said  machinery  and 
supplies  in  Independent  Meat  Company's 
building  as  It  was  being  then  constructed. 

L'pon  this  Issue  of  fact,  the  trial  was  had, 
and  lodgment  for  Crane  Company  followed. 
The  contract  between  Independent  Meat  Com- 
pany and  Horstmann  &  Plomert  was  In  writ- 
ing. We  quote  portions  that  are  applicable  to 
the  questions  raised  in  this  lawsuit,  omitting 
formal  language  of  an  advertising  nature  and 
the  portions  setting  forth  the  spedflcatlons  of 
the  Items  to  be  furnished.  The  instrument 
is  in  the  form  of  q,  communication  addressed 
to  Independent  Meat  Company)  of  Jerome, 
and  says: 

"We  propose  to  furnish  you  one  Frick  Com- 
pany's •  •  •  double  cylinder  •  •  • 
ammonia  compressor  and  appurtenances,  for 
your  alaogfaterhoiiae  in  Jerome,  Arizona,  et<!. 
*  •  *  All  in  accordance  with  the  foUowing 
specifications  *  •  •  (giving  specifications 
for  the  machinery  to  be  used  in  the  slaughter- 
house). •  •  • 

"Horstmann  &  Plomert  will  famish  one  skill- 
ed erecting  engineer  with  tools  to  er''ct  and 
pat  the  machinery  furnished  under  this  eon- 
tract  into  operation,  who  wID  remain  for  a 
period  of  three  days  after  completion  of  the 
installation  of  each  plant  to  make  needed  ad- 
justments, etc.,  and  to  give  instructions  in  tbe 
care  and  operation  of  the  madiinery.  U  the 
installations  emne  up  to  eonttaet  in  perform- 
ance and  otherwise  purchaser  will  then  accept 
the  same  as  a  fulfillment  of  the  contract,  sub- 
ject only  to  the  guaranty  of  workmanship  and 
materials  as  hereinbefore  contained;  if  they 
do  not  comply  Horstmann  &  Plomert  are  to 
have  a  reasonable  time  within  which  to  .  reme- 
dy defects  or  defidenciesi  which  shall  corre- 
184P.-68 


spondingly  postpone  the  time  of  payment.  U 
Hortsmann  &  Plomert  fail  to  moke  the  ma- 
chinery comply  as  aforesaid,  they  are  to  re- 
move it  and  refund  all  payments  with  interest 
thereon,  whidi  is  to  end  the  whole  transaction 
and  all  liability  of  both  parties  under  this  con- 
tract. In  any  event,  if  the  parties  hereto  fail 
to  agree  amicably,  Horstmann  &  Plomert  are 
to  have  the  privilege,  if  they  so  elect,  to  re- 
move the  madiinery  and  refund  the  payments 
with  interest  as  full  and  final  settlement  of  the 
whole  transaction. 

"Horstmann  &  Plomert  will  fnrnlsh  to  pur- 
chaser the  aervices  of  a  oompetent  working 
constroction  foreman  to  take  diarge  of  tbe 
construction  of  the  cold  storage  room,  chiU 
room  and  oold  storage  box,  as.  referred' to  in 
these  spedfications,  and  of  audi  other  carpea- 
ter,  eonstmction,  and  Installation  work  as 
purchaser  may  direct. 

"  •  •  ♦  [Provision  for  the  payment  of  the 
foreman's  wages  by  the  purchaser,  which  pay- 
ments and  wages  are  in  addition  to  the*  con- 
tract price  as  mentioned.] 

"Horstmann  &  Plomert  wHI  furnish  all  nec- 
essary w(Mrking  drawings  and  details  for  the 
constmctiim  of  all  refrigerating  and  diill 
rooma  of  cooling  towers,  also  dmwlnga  diowing 
general  arrangement  of  both  idants. 

"Purchaser  Is  to  build  all  foundaUmia,  do  all 
insulating,  carpenter  and  woodwork  of  every 
description;  make  pravidims  for  carrying  <dl 
waste  and  dripi  provide  ndt^e  openings  into 
the  buildings  for  tile  admission  of  the  machin- 
ery, and  openings  in  walls  and  partitions  for 
pipe  lines. 

"Horstmann  &  Plomert  guarantee  workman- 
ship and  material  for  one  year,  natural  wear, 
tear,  and  accident  excepted,  provided  the  ma- 
chinery is  properly  operated  in  accordance  with 
their  instructions,  and  in  case  any  damage  be 
caused  by  any  material  or  workmanship  prov- 
ing defective  their  Uabili^  to  be  limited  to  re* 
pairing  such  defects  or  famiahlng  duplicate 
iMUts,  free  of  diarge,  i.  o.  b.  Loa  Angles,  Cal- 
ifornia. 

"Purchaser  agrees  to  and  will  make  all  cash 
advances  for  such  disbursements  as  otherwise 
would  have  to  be  made  by  Horstmann  &  Plo- 
mert in  connection  with  Uie  delivery,  erection 
and  installation  of  the  plant  herein  specified. 
Any  sum  so  advanced  shall  be  deducted  from 
the  second  payment  at  the  time  it  becomes  due. 

"The  titie  to  said  machinery  is  not  to  paas 
to  porchaser,  but  is  to -remain  vested  in  Horst- 
mann &  Plomert  until  the  purchase  price  is 
fully  paid  in  cash,  and  purchaser  is  to  keep  the 
sold  machinery  fully  insured  in  the  meantime 
in  solvent  insurance  companies  for  the  pro- 
tection of  the  interest  of  Horstmann  &  Plo- 
mert therein,  and  the  policies  therefor  to  be 
delivered  to  them.  All  loss  by  fire  and  other 
casoalties  for  which  Horstmann  &  Plomert 
are  cot  indemnified  and  paid  under  such  poli* 
des  of  insurance,  to  be  borne  by  the  purchas- 
er on  and  after  the  arrival  of  said  nuwhinery 
and  luiparatus,  or  any  part  thereof,  at  Clark- 
dale,  Arizona. 

"Horstmann  &  Plomert  are  not  to  be  liable 
for  any  delays  caused  by  fire,  element,  rebel- 
lion, riot,  strikes,  labor  troubles,  dvil  com- 
motion, unusual  dday  in  transportation,  or 
any  other  matters  beyond  their  control;  noi 
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are  thty-  to  be  bound  In  anj  way  by  any  ez 
parte  test  made  by  parchaser  of  any  part  of 
the  maehlnerj.  *  *  * 

"Parchaser  agreM  to  and  win  pay  Horst- 
mann  Se  Plomert  for  said  madiinery  and  ap< 
paratuR  the  «um  of  forty-nine  hundred  dollars 
in  IT.  S.  gold  coin  as  follows:  [Providing  for 
the  payment  of  three  installments.] 

"AH  prcTioaa  communications,  provisions, 
agreements  or  contracts,  verbal  or  written, 
not  contained  herein,  are  mutually  abrogated 
and  withdrawn,  and  no  modification  of  this 
agreement  shall  be  binding  npon  the  parties,  or 
either  of  them,  onlesa  ancb  modification  be  in 
writing,  duly  accepted  by  pardiaser  and  'ap* 
proved  and  accepted  by  Horstmann  &  Plomert. 

"^ts  order  and  contract  is  not  binding  un* 
til  approved  and  accepted  bj  Horstmann  & 
Plomert  at  their  offlce,  Los  Angelea.  CaU- 
fomia." 

Tbe  Instrntnent  la  dgned  ty  parties  and 
approved  and  accepted  by  Horstmann  & 
Plomert  at  tbdr  ofltee  In  Lm  Angeles. 

The  credit  man  for  Crane  Company  saw 
and  wu  given  the  opportunity  to  examine 
tbe  foregcdnK  Instrament  heton  the  machin- 
ery and  snniUes  were  fiimlsbed  it  to 
Horstmann  &  Plomert  Cor  the  Improvemait. 
The  machinery  and  sappllea  were  furnished 
without  question  or  doubt  tm  the  imrpoee 
and  with  the  intentltm  of  performing  tibe 
terms  and  conditions  of  that  contract. 

[1]  In  order  that  Crane  Comttany  «»» 
within  the  statute  as  a  party  entitled  to 
claim  and  enforce  a  mechanic's  lien  against 
Oie  owner  of  the  improvement  for  the  pay- 
ment  at  Its  claim  for  the  said  machinery  and 
BnppUes  funiUhed  In  the  circumstances  l^r 
the  purpose  and  with  the  intention  apparent 
fnnn  the  record,  the  fiict  must  appear  that 
the  machlnei7  and  supplies  furnished  became 
a  part  of  the  construction,  oectton,  or  com- 
lAetlcm  of  the  Improvement.  The  statute  re- 
lied upon  as  giving  the  Hen  Is  as  follows 
(paragraph  3639,  Ctr.  Code  1913): 

"Every  person,  firm  or  corporation  who  may 
labor  or  famish  materials,  machinery,  fixtures 
or  tools  to  be  used  in  the  construction,  al- 
teration, erection,  repair  or  completion  of  any 
building  or  other  structure  or  improvement 
whatever  shall  have  a  lien  on  such  house,  bnlld- 
big,  structure  or  improvements  for  Ac  work 
or  labor  done  or  materials,  madilnery,  flz- 
turea  or  tools  furnished,  whether  said  work 
was  done  or  articles  furnished  at  the  instance 
of, the  owner  of  tiie  building,  or  improvement, 
or  hia  agent.  Tbe  lien  herein  provided  shall 
extend  to  the  lot  or  lota  of  land  necessarily 
connected  with  the  building,  structure  or  im- 
provement made  or  erected;  and  every  con- 
tractor, subcontractor,  architect,  builder  or 
other  person  having  charge  or  control  of  the 
construction,  alteration,  or  repair,  either  la 
whole  or  in  part,  of  any  buUding  or  other 
structure  or  improvement,  shall  be  held  to  he 
the  agent  of  tbe  owner  for  the  purposes  of 
this  chapter,  and  the  owner  shall  be  liable,  un- 
der tbe  terms  thereof,  for  the  reasonable  value 
of  labor  or  materials  furnished  to  an  agent.** 


The  plalntllTa  action  Is  prosecn^  on  tbe 
theory  that  the  machinery  and  8nK>Ue8  fur- 
nished by  It,  Crane  Company,  was,  In  fact, 
material  famished  and  used  in  tlie  construc- 
tion of  the  Blanghterhonse  Improvement  No 
lien  arises  fbr  machinery  furnished  for  a 
designated  plant  unless  the  machinery  be- 
comes a  t>art  of  the  constmctlMi,  erectioD. 
alteration,  or  repair  of  the  building,  and  the 
articles  furnished  become  fixtures  to  the 
realty,  or  the  ma<liiuery  Is  a  necesssary  ap- 
pliance In  accomplishing  the  construction  of 
tbe  ImprovemeoL 

"The  sale  of  the  machinery  to  the  owner  of 
the  mill,  and  the  more  placing  it  in  the  miD, 
do.  not  give  vise  to  a  mechanic's  lien  for  it. 
But  it  is  immaterial,  so  far  as  concerns  the 
attaching  of  the  lien,  whether  the  building  for 
which  the  machinery  is  supplied  is  in  process 
of  erection  or  has  already  been  completed. 
Whether  machinery  la  a  fixture  for  which  a 
lien  arises  upon  the  premises  la  to  be  tested 
by  the  inquiry  whether  it  Is  so  attached  to  the 
realty  as  to  become  a  fixture  and  the  further 
inquiry  whether  the  madiinery  is  adapted  to 
the  purposes  for  which  the  building  was  in- 
tended to  be  used  or  is  used."  2  Jones,  Liens, 
I  1S35. 

"Whether  an  article  Is  furnished  for  tbe 
construction,  alteration,  or  repair  of  a  build- 
ing, and  is  so  attached^ to  it  as  to  become  a 
part  of  It,  is  a  mixed  question  of  law  and  fact 
*  *  *  Whether  a  tUng  Is  a  fixture  depends 
largely  upon  tbe  intention  with  whidi  it  is  af- 
fixed to  the  realty;  whether  it  is  attadied  as  a 
permanent  fixtnre  to  the  realty  or  not."  2 
Jones,  Uena,  |  1841,  and  eaass  dted. 

No  party  to  this  transaction  has  denied 
that  tbe  machinery  actnally  furnished  by 
Crane  Company  to  Horstmann  &  Plomert 
was  Intended  for  other  than  to  become  a  per- 
nuuent  part  of  tbe  slaughterhouse  building, 
and,  as  such,  a  fixture  unless  a  test  use 
proved  It  defective  or  unsatisfactory  to  the 
contracting  parties.  The  fact  Is  the  machin- 
ery was,  npon  test,  mtlrely  satisfactory,  and 
remains  a  permanent  fl:^re,  and  part  of  tbe 
structure  as  It  was  Installed  by  Hortsmann 
A  Plomert. 

[2]  In  tbe  Horstmann  &  Plomert  contract 
with  appellant,  the  following  stdpolatlons  ap- 
pear: 

"The  title  to  said  machinery  is  not  to  pass 
to  pur^aser,  but  is  to  remain  vested  in  Horst- 
mann &  Plomert  until  the  purchase  i«ice  is 
fully  paid  in  cash,  and  purchaser  is  to  keep 
the  said  machinery  fully  insured  in  the  mean- 
time *  *  *  for  tbe  protection  of  the  in- 
terest of  Horstmann  &  Plomert,  •  •  •  etc." 
And,  "If  Horstmann  &  Plomert  fkil  to  make 
the  madilnery  comply  as  aforesaid,  they  are  to 
ronove  It  and  refund  all  payments  with  in- 
terest." 

The  appellant,  after  quoting  tbe  abore. 
saya,  in  argument  that — 

"The  foregoing,  as  waH  as  tiie  whole  contract 
shows  that  the  madilnery,  1^^  totentlon  of  tba 
parties,  and  In  fact.  Is  not  a  fixture,  bnt  Is  per* 
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sonal  property,  vUdi  wu  sold  bj  Horstmum 
it  Plomert  to  Independent  Meat  Company." 

2  Jones,  LleDs,  {  1340,  bas  the  following 
oomiueut  to  make  on  sucli  clause  In  a  con- 
tract: 

"A  provlalon  in  a  contract  lor  fiirnidilng  ma- 
chinery tiiat  the  lame  ehall  remain  the  prop- 
erty of  the  vendor  until  paid  tor  doea  not  pre- 
vent such  machinery  from  becoming  fixtures 
when  attached  as  such  to  a  mill,  nor  does  It 
prevent  the  vendor  from  enforcing  a  lien  for 
the  same" — citing  Case  Mfg.  Co.  v.  Smith  (C. 
C.)-40  Fed.  339,  5  L.  U  A.  231;  Cooper  v. 
Cleghorn,  50  Wis.  118,  6  N.  W.  401;  Great 
Weatem  Mfg.  Oo.  t.  Bnnter,  16  Neb.  32.  16 
.  N.  W.  789;  Warner  lOev.  Mfg.  Oo.  v.  Capitol 
Invest.,  etc.,  As^  127  Mich.  823.  80  M.  W. 
838,  8»  Am.  Qt-  B«p.  473. 

In  Clark  v.  Moore,  64  HI.  273,  reading 
page  280,  tbe  coart  commented  as  follows: 

"In  their  effort  to  retain  ■  Uen  on  tbe  ma- 
chinerj  furnished  hj  appellees,  they  took  no 
collateral  or  independent  security.  It  was  but 
a  futile  effort  to  retain  a  superior  Uen  on  the 
property  furnished  over  and  above  other  lien- 
holders.  Had  these  parties  taken  a  mortgage 
on  these  lots  aod  the  bailding,  which  the  law 
would  have  adjudged  void,  would  any  one  claim 
that  they  conid  not  assert  their  lien?  The 
lien  attaches  to  and  Incumbara  the  property  to 
fanprove  whldi  the  material  i»  fnmlshed,  and 
the  efforts  to  aoqnire  a  more  spediBc  and  ez- 
clnsive  Uen  thereon  In  no  wisa  manifests  an  in- 
tention to  release  the  property  from  all  lien 
and  to  look  to  other  security  for  payment,  but 
it  shows  the  very  opposite  intention — an  in- 
tention to  hold,  U  possible,  the  property  fur- 
nished liable  for  the  payment  of  their  claim." 

I  am  satijiflcd  that  tbe  tdanae  In  tills  con- 
tract, wbereln  Horstmann  ft  Plomert  stipu- 
lated to  retain  the  title  to  the  madilnery  un- 
til it  was  paid  for  In  casb,  thereby  Intended  to 
hold,  if  possible,  the  property  furnished  lia- 
ble for  the  payment  of  their  claim,  and  .they 
no  wise  Intended  by  such  stipulation  to  re- 
lense  the  property  furnished  from  their  stat- 
utory mechanic's  Uen. 

Whether  Horstmann  ft  Plomert  could  have 
removed  the  machinery  because  it  was  not 
paid  for  is  a  moot  question  in  this  case,  be- 
cause no  effort  was  made  by  any  party  to 
exercise  the  right  given  in.  the  contract.  The 
property  remains  as  It  was  placed,  and  we 
must  treat  it  as  ve  find  it.  It  was  placed 
in  the  slaughterhouse  as  part  of  the  plant, 
and  Intended  to  remain  such  part  of  the  plant 
unless  removed  because  of  some  stipulation 
of  the  contract  under  which  It  was  fur- 
niahed;  and,  no  effort  having  been  made  to 
enforce  the  stipulation  and  remove  tbe  ma- 
chinery, We  must  determine  that  the  original 
Intention  prevails,  and  the  machinery  Is 
afBxcd  permanently  to  the  building,  as  a 
part  thereof. 

[3]  The  defcncifint  offered  to  show  that  a 
part  of  the  nmchinery  and  supplies  shipped 
by  Crane  Company  to  be  used  In  the  build- 


ing were  shUiped  "C  O.  D."  to  Independent 
Meat  Company,  with  bill  of  lading  attached. 
The  draft  accompanying  the  shipment  was 
pa^  in  each  instance  by  the  consignee. 
Tm  amtraet  contains  tbe  fi^owlng: 

''Purchaser  agrees  to  and  will  make  all  cash 
advances  for  such  disbursements  a,s  otherwise 
would  have  to  be  made  by  UorBtmann  &  I'lo- 
mert  in  connectioa  with  tbe  delivery,  erection, 
and  installation  of  the  plant  herein  specified. 
Any  sum  so  advanced  shall  be  deducted  from  the 
second  payment  at  the  time  it  becomes  due." 

To  a  certainty.  If  all  of  the  machinery  and 
supplies  sold  by  Crane  Company  to  Uorst- 
maun  ft  Plomert,  and  which  was  used  in  the 
said  building,  had  been  shipped  to  Independ- 
ent Meat  Company  with  draft  attached  to 
bill  of  lading,  and  by  the  Independent  Meat 
Company  paid.  Crane  Company  would  have 
no  grounds  to  base  their  claim  upon.  But, 
as  we  understand  the  record,  the  items  paid 
C.  O.  D.  by  Independent  Meat  Company  are 
not  included  in  Crane  Company's  account. 
Neither  Crane  Companjr  nor  Horstmann  ft 
Plomert  would  waive  their  right  to  claim  a 
lien  for  machinery  and  supplies  furnished 
which  were  not  paid,  by  requiring  payment  in 
advance  for  other  like  machinery  and  sup* 
plies  furnished  for  the  same  improvement. 
Crane  Company's  failure  to  require  payment 
"C.  O.  D."  for  all  machinery  and  suppUea 
seems  to  be  the  parent  of  this  lawsuit. 

[4]  The  foregoing  reasons  and  authorities 
support  the  position  satisfactorily  that  the 
machinery  and  supplies  became,  In  law,  a 
part  of  the  slflughterhouse  structure  and 
plant,  being  fixtures  furnished  and  Installed 
as  such  ;  that  the  party  who  furnished  sucll 
fixed  machinery  and  supplies  to  the  owner  of 
the  slaughterliouse  Improvement  was,  un- 
der the  statute,  a  materialman,  and,  unless 
tbe  reasonable  value  of  same  Is  paid,  is  en- 
titled to  fix  and  enforce  a  mechanic's  lien  giv* 
en  such  parties  by  paragraph  3639,  supra. 

Under  the  clear  terms  of  the  contract, 
Horstmann  ft  Plomert  undertook  to  furnish 
the  snld  machinery  and  supplies  and  Install 
the  same  permanently  in  the  building  for  a 
definite  sum  and  price,  Includlhg  the  reason- 
able value  of  the  machinery  and  supplies,  and 
the  work  of  Installation.  In  the  meaning  of 
the  mechnnlc's  lien  law,  Horstmann  ft  Plo- 
mert agreed  for  a  fixed  sum  and  price  to 
erect  a  portion  of  the  appellant's  slaughter- 
house building,  in  so  far  as  the  proper  In- 
stallation Of  the  machinery  and  supplies  In 
question  served  to  enter  Into  such  constrnc- 
tlon. 

Under  such  ajfroenient,  Horstmann  &  Plom- 
ert necessarily  had  charge  of  and  control  over 
that  part  of  such  construction  as  had  refer- 
ence to  the  Installation  of  the  said  machinery 
— that  part  of  the  construction  which  caused 
the  machinery  to  become  n  permanent  fixture 
and  a  part  of  the  freehold.  See  Dlmmlck  t. 
Cook.  116  Pa.  S73,  8  Atl.  027;  Slegmund  t. 
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KeUogg^Mftcfeay-Cameron  Go^  88  lad.  Aw. 
95,  77  N.  B.  10B6;  Scaun^  t.  Hob  Brewing 
Oa,  178  Mass.  288^  09  N.  B.  688. 

[I]  Axaln  referring  to  Uu  Ileal  statnte^ 
pAragraph  8639,  snpra,  we  find  tbere  Ibe 
declaration  diat— 

"Every  contractor,  snbeoDtractor,  architect, 
builder  or  other  person  having  charge  or  con- 
trol of  the  construction,  alteration,  or  repair, 
either  in  whole  or  in  part,  of  any  building  or 
other  itmcture  or  Improrement,  shall  be  held 
to  be  the  agent  of  the  owner  for  Hbo  pnrpoees 
of  this  chapter,  and  the  owner  shall  be  liable, 
under  the  terms  hereof,  tor  the  reasonable  value 
of  labor  or  materials  famished  to  an  agent" 

It  seems  too  clear  for  argutpait  that  the 
written  contract  entered  into  by  and  between 
Horstmann  &  Plomert  and  Independent  Meat 
Company  gave  and  was  designed  to  give 
Homtmann  &  Plomert  charge  and  control  of 
a  part  of  the  construction  of  the  alaughter- 
bonee.  So  conatmed,  they  thereby  became, 
for  the  purposes  of  the  nwchanic's  lien  laws, 
the  agent  of  the  owner  for  the  purposes  of 
extending  to  the  Crane  Company  a  lien  for 
the  materials  furnished  such  owner  on  the 
order  of  such  owner's  i^ent,  Horstmann  St 
Plomert. 

The  aiqiellant  cites  Gates  Iron  Works  v. 
Cohen.  7  Colo.  App.  34i,  43  Pac.  667,  Bryson 
V.  McCone.  121  Cal.  1S8,  68  Pac.  637.  and  John 
A.  Boebllng  Sons  Ca  v.  Uumtxddt  Blectric 
Light  &  Power  Co.,  112  Cal.  288, '41  Pac.  568, 
as  authority  for  holding  that  Horstmann  & 
Plomert,  under  their  oootract  with  Independ- 
ent Meat  Company,  were  materialmen  and 
not  contractors,  and  as  snch  Crane  Company 
eold  them  the  machinery  In  qnestlon  on  their 
credit  as  such  materialmen.  The  Itoebllng 
Sons  Co.  Case,  112  Cal.  288,  44  Pac.  568, 
seems  to  so  hold  under  the  California  stat- 
ute as  it  then  listed.  Bnt  our  statute  la 
sufficiently  broad  in  Its  terms  to  give  the  sell- 
er of  material  a  lien  on  the  real  property 
in  which  the  articles  are  used  and  become  a 
part,  whenever  the  articles  are  furnished  for 
that  purpose  on  the  order  of  the  owner  or 
his  agent,  and  tot  the  purposes  of  the  lien 
law,  any  person  having  charge  or  control  of 
any  part  of  the  construction,  alteration,  or 
r^lr  of  any  building  or  other  atrncture  or 
improvement  becomes  the  agent  of  the  owner 
of  such  improvement  for  the  purpose  of  fixing 
a  lien  in  favor  of  the  seller  furnishing  the 
artloes. 

It  Is  not  a  question  of  whether  the  party 
ordering  the  articles  Is  a  contractor,  but  un- 
der our  statute  an  Inquiry  goes  no  further 
than  to  determine  whether  the  party  who  or- 
dered the  articles  Is,  In  the  mechanic's  lien 
law  the  agent  of  the  owner;  if  so,  tbe  owner 
is  liable  for  tbe  reasonable  value  If  the  arti- 
cles so  furnished  became  Incorporated  In  the 
structure  for  which  they  were  intended. 

Paragraph  3650  provides  for  the  procedure 


and  UabiUtlet  In  case  a  'Olen  shaU  be  filed 
or  notice  glvoi  under  the  provisions  (tf  this 
chapter,  by  any  person  otbet  than  a  contrac- 
tor." In  such  case,  'It  ahall  be  the  dnty  of 
the  contractor  to  defend  any  action  brought 
thereupon  at  his  own  expense;  and  during 
the  pendency  of  such  actim  the  owner  may 
withhold  from  tbe  contractor  the  amonnt  of 
m6ney  for  which  andi  lien  shall  be  filed  as 
afor^aldt  and  In  case  of  Judgment  agaimt 
the  owner  or  Us  property,  npon  the  lira,  he 
shall  be  entitled  to  deduct  from  any  amount 
due  and  to  become  due  by  him  to  tbe  con- 
tractor as  aforesaid,  tiie  amount  of  sodi  Judg- 
ments and  costs,  and  if  he  shall  bare  settled 
with  the  omtractor  in  full,  cr  it  sncb  an 
amonnt  shall  not  be  owing  to  Ois  contractor, 
such  owner  shall  nerertheleestbe  entitled  to 
recover  ba(^  from  the  contractor  and  his 
bondsmoi  the  amount  ao  paid  by  him,  for 
which  the  contractor  was  originally  tbe  par^ 
ty  liable. 

The  owner  Is  protected  or  he  may  provide 
for  anqtle  protection  from  \iwa  for  artldee 
furnished  those  who  are  In  durge  at  at  in 
control  of  an.  Improvement  erected  on  his 
premises  at  his  Instance.  The  l^cts  in  evi- 
dence amply  soMiOTt  the  Judgment. 

[•]  The  other  questions  raised  In  appel- 
lant's aaslgnmaits  rdate  mainly  to  tbe  or- 
der of  introdadng  evidence  at  the  triaL  The 
order  of  proof  la  laigely,  almost  exclusively; 
In  the  sound  legal  discretion  of  the  trial 
Judge.  We  see  In  this  record  no  grounds  for 
disturbing  the  Judgment  because  of  an  abuse 
of  such  dlscretlpn.  The  other  questlmis  have 
been  carefully  examined,  but  we  find  no  re- 
versible error  in  the  record. 

Ju^pnent  afflrmed. 

BOSS  and  BAB^iB,  33^  concur. 


ARIZONA-HKRCULBS    COPPBB    CO.  t. 
CRENSHAW.   <Na  1701.) 

(Supreme  Court  of  Arizona.    Nov.  28,  1910.) 

1.  MaBTEB  and  SKBVAIIT  43»87— EUPLOTESS' 
LlABILITT  Law  OOVKBfflRO  HAZABDOUS  OO- 
CCPATI0N8. 

The  Employers'  Liability  Law,  (or  the  pro- 
tection of  employ^  in  hasardoas  Occupations, 
should  be  remedially  applied  to  Mag  within 
its  braefldal  <veratlon  all  workers  whose  ac- 
cidental injuries  are  the  inherent  result  oc- 
cupational risks  and  hasards. 

2.  MABTEB  Am  SKSTAinC  •9>818(1)— ^'IHDC- 
PBNDBNT  COIfTKAOTOB." 

One  under  written  contract  to  sink  a  shaft 
for  a  mining  company  at  an  agreed  price  par 
foot,  specifying  no  definite  number  of  feet  nor 
time  (or  completion,  and  obligating  him  to  fur- 
nish all  necessary  labor  and  sink  the  shaft  un- 
der instructions  of  company's  foreman,  Mi 


As>For  otber  cbms  sea  sum  topic  and  KST-NUHBBR  In  all  Xqr-Nombared  DlCMts  and  Inteas 


Digitized  by 


Google 


Alls.) 


ABIZONA-HEBODLES  COPPER  00.  CRENSHAW 

(18*  P.) 


997 


not  an  "{ndepettdent  contractor,"  bat  a  mere 
«gait  of  the  companr  for  the  purpose  of  pro- 
curing  workmen, 

[Ed.  Note.— For  otber  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Independ- 
ent Contractor.] 

3.  EtIDENCB  ®=»424  —  PAJtOL  KVXDBNOX  TO 
SHOW  WHAT  CONTBAOT  WAS. 

Krerx.  thongh  a  contract  showed  on  its  face 
that  the  part;  in  charge  of  the  work  was  an 
independent  contractor,  still  plaintiff  seeking 
damages  for  the  death  of  his  intestate  servant, 
not  a  party  to  the  contract,  under  the  Em- 
ployers' Liability  Law,  was  not  precluded  from 
pnnring  hy  parol  testimony  that  such  party  was 
not  in  fact  an  independent  contractor,  bat  the 
mere  agent  of  the  defendant  corporation. 

4.  Mabtbb  and  sebtant  ^»332(8)  —  Inde- 
pendent CONTBACTOB;  QUEBTION  FOB  JUBT. 

In  an  action  under  Employers'  Liability 
Law  for  the  death  of  'plaiotiff's  intestate  who 
was  working  for  one  under  a  Written  contract 
to  dig  a  mine  shaft  for  defendant,  extrinsic  evi- 
dence on  the  question  as  to  whether  the  con- 
tractor  was  an  independent  contractor  or  a 
mere  agent  of  defendant  for  the  purpose  of  pro- 
curing workers,  held  sufficient  to  go  to  the  jury. 

6.  Afpbai.  and  bbbob  43»1064(1)— Habu^ss 

EBBOR  IN  INOTBUOnON  omnQ  VNDUK  PBOM- 
ZNENCE  TO  rAOTB  FSOTXN  WITBOUT  CONTBA- 

DicnoN. 

An  instruction  violating  the  rule  that  cer> 
tain  facts  and  circumstances  should  not  be  giv- 
en undue  prominence  is  not  prejudicial,  where 
the  facts  singled  out  were  proven  by  practically 
uncontradicted  tMtliaony. 

6.  Masteb  and  SERVANT  «s»382(4)  —  Inde- 
pendent CONTBAGTOBS;  XNBIBUOTION  AS  TO 
TALIDITT  OF  CONIBACT. 

In  an  action  under  the  Employers'  Liability 
Law  for  the  death  of  a  worker  in  a  mine  shaft, 
defended  on  the  ground  that  deceased  was  cm- 
ployed  by  an  independent  contractor,  evidence 
involving  the  integrity  of  the  contract  held  to 
warrant  the  court  in  reading  as  a  part  of  its 
charge  Employers*  Liabili^  Law  (Civ.  Code 
1013,  par.  8160).  invalidating  contracts  to  ex- 
empt employer  &om  liability. 

7.  Master  and  servant  4=»330(2)  —  Inde- 
pendent contbactob;  adhissibujtt  of 
zhdeunttt  insubahck  pouct. 

In  an  action  for  the  death  of  a  worker  in 
mine  shaft,  defended  on  the  ground  that  he  was 
employed  by  an  independoit  contractor,  a  policy 
of  indemnity  insurance  issued  to  the  defend- 
ant covering  deceased  was  admissible  as  a  dr- 
cumstance  to  show  tlie  relation  between  de- 
fendant and  the  contractor. 

Appeal  to>m  Superior  Court,  Maricopa 
County ;  F.  H.  I^man,  Judge. 

Suit  by  John  W.  Crenshaw,  as  administra- 
tor of  the  estate  of  Manuel  Segnra.  deceased, 
against  Oie  Arizona-Hercules  Cappex  Com- 
pany, a  corporation.  Verdict  and  judgment 
for  plalntur,  and  defradant  appeals.  Af- 
firmed. 


On  the  ISth  day  of  February,  1W8,  the  ap. 
pellee,  John  W.  Crenshaw,  as  administrator 
of  the  estate  of  Manuel  Segara,  sued  the  ap- 
pellant, the  Arizona-Hercules  Copper  Com- 
pany, a  corporation,  in  the  superior  court  of 
Maricopa  county,  in  damages;  for  personal  In- 
juries resulting  in  the  death  of  his  Intestate. 
The  suit  was  brought  under  the  Employers' 
Liability  Law  of  the  state  (Civ.  Code,  1913, 
pars.  3163-3162),  and  upon  the  theory  that 
the  appellant  was  engaged  In  the  hazardous 
occupation  of  mining,  and  that  appellee's  In- 
testate was  an  employ^  of  the  appellant  as  a 
miner  at  the  time  of  his  death :  that  on  the 
18th  day  of  September,  1916,  the  said  intes- 
tate was  killed  by  an  unavoidable  accldoit 
arising  out  of  and  occurring  and  happening  in 
the  course  of  the  said  employment  and  whilst 
he  was  engaged  In  work,  labor,  and  service 
for  the  appellant;  and  that  said  accident 
was  due  to  the  condition  and  conditions  of 
such  occupation  and  employment,  and  occur- 
red and  happened  without  any  fault  upon  the 
part  of  the  said  intestate.  On  April  2,  1918, 
the  appellant  filed  its  answer  to  the  appellee's 
complaint,  and,  after  admitting  Its  corporate 
existence  and  that  It  was  engaged  In  the  haz- 
ardous occupation  of  mining,  denied  each  and 
every  allegation  in  the  complaint  contained, 
except  those  expressly  admitted,  and  further- 
more pleaded  as  separate  and  affirmative  de- 
fenses, that  if  the  deceased  came  to  his  death 
as  In  the  complaint  alleged.  It  was  by  reason 
of  his  own  carelessness  and  neglect,  and  that 
the  deceased  had  assumed  the  dangers,  risks, 
and  hazards  of  the  business,  and  further 
pleaded  that  the  deceased  was  in  the  onplco'- 
ment  of  another. 

The  case  was  tried  to  a  jury  and  resulted 
In  a  verdict  and  judgment  for  the  appellee 
for  the  sum  of  fS.OOO  damages.  The  appel- 
lant brings  the  case  here  on  appeal,  assign- 
ing a  number  of  errors.  Those  deemed  ma- 
terial or  important  are  considered  In  the  opln- 
l<»i. 

W.  L.  Bamum  and  George  J.  Straieman, 
both  of  Phoenix,  for  appellant. 

Alexander  ft  Christy,  of  Pboenlx,  for  appel- 
lee. 

BAKER,  J.  (after  stating  the  facts  as 
above).  The  appellant.  In  one  of  its  assign- 
ments of  error,  complains  of  the  ruling  of  the 
lower  court  in  refusing  to  grant  its  motion, 
made  at  the  closing  of  all  the  evidence  in  the 
case,  to  direct  the  jury  to  return  a  verdict  In 
Its  favor,  on  the  ground  and  for  the  reason 
that  the  evidence  was  insufficient  to  prove 
that  the  appellee's  intestate  was  In  the  em- 
plc^ment  of  the  appellant  at  the  time  of  his 
death,  but  that,  on  the  contrary,  the  evidence 
showed  that  the  said  intestate  was  In  the  em- 
ployment of  one  Henry  Nolte,  an  Independent 
contractor.  This  assignment  presents  the 
controlling  ctuestion  In  the  case  for  determi- 
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naMon  and  necessarily  reqaires  of  us  an  ex- 
amination Into  the  state  of  tlie  erldoicfr  As 
to  the  law,  it  la  fireqnently  mid  In  the  eases 
that— 

"  •  •  •  To  draw  the  distinction  between 
ind^endCDt  contractors  Is  often  difficult,  and 
the  rules  which  courts  have  undertaken  to 
lay  down  on  the  subject  are  not  always  simple 
of  application." 

But  we  do  not  think  that  the  legal  princi- 
ples applicable  to  the  facta  of  the  present 
case  are  greatly  luToWed  or  dlOlcult  to  com- 
prehend. < 

In  the  recent  case  of  Swansea  Lease,  Inc., 
T.  Molloy,  183  Pac.  740,  the  writer  of  the 
prpsent  opinion  had  oecnsioQ  to  examine  the 
qnestloQ,  and  many  authorities  from  different 
Jurisdictions  are  there  cited.  There  Is  a  vast 
amoDnt  of  learning  upon  the  subject,  and  the 
collatlon'of  authorities,  as  found  In  the  notes 
nttacfaed  to  the  following  cases,  famish  an 
abundance  Of  authorities  upon  the  subject. 
Richmond  t.  Sltterdlng,  101  Va.  354.  43  S.  E. 
S62,  65  L.  R.  A.  445.  99  Am.  St  Rep.  879; 
Messmer  v.  Bell,  etc^  Co.,  133  Ky.  19,  117  S. 
W.  346,  19  Ann.  Caa.  1;  Cockran  Rice,  26 
S.  D.  31)3.  128  N.  W.  688,  Am.  Cas.  1913B, 
570 :  Bodwell  v.  Webster,  9S  Neb.  664, 154  N. 
W.  2en,  Ann.  Cas.  1918C,  625^  In  Swansea 
I^sc,  Inc.,  Y.  Holloy,  supra,  ve  aald: 

"The  true  twt  of  a  contractor  would  seem  to 
be  that  be  renders  service  in  the  course  of  an 
independent  occupation,  representing  the  will 
of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  hj  which  it  is 
accompliiihed.  The  one  indlspeosable  element 
to  his  character  as  an  independent  contractor 
is  that  be  must  have  contracted  to  do  a  speci- 
fied work,  and  have  the  right  to  control  the 
mode  and  manner  of  doin;  it.  [Quoting] 
•Shearman  &  Bedficid  on  NegUftence,  vol.  1 
(Gth  Ed.)  par.  I(t4;  [citing]  Hexaraer  v.  Webb, 
101  N.  T.  877,  885,  4  N.  B.  765,  64  Am.  Itep. 
708." 

Reverting  to  the  record,  we  And  from  a 
brief  review  of  the  primary  facta  that  the  un- 
fortunate man  (Manuel  Segura)  came  to  his 
death  In  the  manner  following:  Several  min- 
ers, among  whom  was  the  deceased,  were  en- 
gaged lo  sinking  a  shaft  on  the  appellant's 
mine.  In  the  pi'ogress  of  the  work,  the  men 
would  be  lowered  to  the  bottom  or  raised  to 
the  mouth  of  the  diaft  by  means  of  a  heavy 
Iron  buclict  with  a  ball,  attached  to  a  steel 
Gable,  one  end  of  which  was  fastened  to  the 
ball  of  the  bucket  and  then  carried  over  a 
slicave  wliecl  which  was  set  Into  a  gallows 
frame  directly  over  tiie  mouth  of  the  shaft ; 
the  other  end  of  the  cable  was  attached  to 
and  wound  around  a  drum  attached  to  a  hoist 
which  was  operated  by  a  gasoline  engine. 
The  men  would  ride  the  bucket  In  being  low- 
ered to  their  work  or  when  being  ralaed  to 
the  mouth  of  the  shaft  after  quitting  work. 
On  tlie  ISth  day  of  September,  1916,  the  de- 
ceased and  several  other  miners  were  upon  the 


backet  and  were  being  lowered  In  the  abaft 
to  their  work  whm  the  end  of  the  cable  be- 
came by  some  means  detached  from  the  ball 
of  the  bucket,  at  a  point  in  the  shaft  about 
200  feet  from  the  bottom,  and  the  bucket  and 
the  men  were  precipitated  or  thrown  to  tbe 
bottom  ot  the  shaft.  Fonr  of  the  men  were 
killed  by  the  accident,  including  the  appel- 
lee^B  Intestate.  That  tbe  accident  happened 
unmixed  with  any  negligence  or  want  of  care 
upon  tbe  part  of  fbe  deceased  is  not  contro- 
verted or  questioned  by  the  evidence. 

[11  It  would  be  difficult  to  conceive,  by  any 
flight  of  the  Imagination,  a  case  that  would 
more  completely  fall  within  the  letter  and 
spirit  of  the  Eknployers*  Liability  Law  of  this 
state  than  the  case  made  tay  tUs  nncontra- 
dicted  evidence,  providing,  only,  that  the  de- 
ceased waa  an  employ^  ot  the  appellant  at 
the  time  of  the  accident.  That  law  la  a  Just 
and  humane  law.  It  was  adopted  pursuant 
to  a  constltutlooal  mandate,  and  waa  enat^ed 
to  carry  ont  tbe  legislative  purpose  that  ac- 
cidents sustained  by  those  who  do  the  work 
of  an  Industry  should  be  borne  by  the  indus- 
try and  paid  out  of  the  trade  product,  and 
not  left  to  ttHl  harshly  upon  the  disabled 
worker,  or  his  depoident  widow  and  children. 
It  supersedes,  and  wtlrely  supplants,  tbe  his- 
toric concept  of  the  common  law,  and  all  for- 
mer statutes,  that  the  rli^t  of  recovery  for 
industrial  acddnits  can  only  arlae  from  a 
breach  of  the  master's  duty  as  to  care  and 
safeguards.  Stherto  the  master  could  only 
be  made  to  respond  In  damages  when  bis  serv- 
ant was  injured  tbromh  ills  (master's)  fttult. 
The  new  concept  la  that  the  master  muat  an- 
swer, regardless  of  his  (master'a)  fanlL  This 
new  and  different  scheme  and  basla  of  indem- 
nity for  Industrial  accidents  should  be  reme- 
dlnlly  applied  by  the  courts,  with  a  view  of 
bringing  within  tbe  beneficial  operation  of  tbe 
law  all  workers  whose  accidental  injuries  are 
the  result  of  laberent  occupational  risl^a  and 
hazards,  rather  than  with  the  view  of  exclud- 
ing from  tbe  opmtlon  and  protection  of  the 
law  workers  who  Justly  and  fairly  fall  within 
Its  provisions.  Arizona  Copper  Co.  v.  Ham- 
mer, 2u0  U  S.  400,  39  Sup.  Gt.  653,  63  U  Sid. 
— ;  In  re  Rbdnwald,  168  App.  Div.  42S,  153 
N.  T.  Supp.  598. 

[2]  The  question  is:  Was  the  deceased, 
Manuel  Segura,  In  fairness  and  fact,  an  em- 
ploy^  of  the  appellant  at  the  time  of  bis 
death?  The  answer  to  the  query  depends 
upon  what  was  the  relation  of  Henry  Kolte  to 
the  appellant  Was  Nolte  merely  the  agoit  of 
the  appellant,  or  waa  he  an  Independent  con- 
tractor? Tbe  two  qncstlona  are  so  correlat- 
ed that  the  determination  of  one  determines 
the  other.  Nolte  put  the  deceased  at  work 
In  the  shaft ;  he  hired  him.  This  fact  is  con- 
ceded in  the  record.  Nolte  was  engaged  lo 
sinking  the  shaft  in  which  the  deceased  lost 
bis  life,  under  a  written  contract  with  the  ap- 
pellant; benoe  the  importance  of  oooslderlng 
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tbe  contract.  It  Is  not  practical  to  set  the 
contract  out  at  Imgtb*  and  we  shall  deal  only 
with  the  stipulations  found  therein  which 
tend  to  throw  light  upon  the  question.  Coun- 
sel for  the  appellant  strrauously  contend  that 
the  contract  upon  Its  face  shows  that  Nolte 
was  an  Independent  contractor.  In  this  con- 
tention, we  think  counsel  are  clearly  mistak- 
en. .The  contract  was  for  sinking  a  three- 
compartment  shaft,  15  feet  10  Inches,  by  8 
feet  8  Inches,  In  the  clear,  at  the  agreed 
price  of  $35  per  foot.  The  contract  does  not 
fix  any  definite  number  of  feet  that  the  shaft 
was  to  be  sunk.  No  time  is  fixed  within 
which  the  work  was  to  be  completed.  Nolte 
was  to  fumlsb  all  necessary  labor,  and  was 
to  carry  on  the  work  of  sinking  the  shaft  un- 
der the  Instructions  of  the  appellant's  fore- 
man. The  fact  that  the  contract  does  not  fix 
the  number  of  feet  that  the  shaft  was  to  be 
sunk  left  It  optional  with  the  appellant  to 
close  down  the  work  at  any  time  without 
breach  of  the  contract.  So,  too,  Nolte  had 
the  right  to  quit  work  at  any  time  without 
breaching  the  contract.  At  most,  the  con- 
tract was  In  legal  effect  merely  that  the  ap- 
pellant would  pay  Nolte  for  such  work  as  he 
might  do  In  sinking  the  shaft  at  the  rate  of 
$35  per  foot.  The  work  to  be  done  was  Indefi- 
nite In  amotmt,  and  subject  to  discharge  and 
control  by  the  appellant  Such  a  contract  Is 
not  an  Independent  contract,  but  Is  clearly 
dependent 

In  tbe  case  of  Cockran  t.  Blce,  supra,  the 
contract  was  to  do  plowing  at  tbe  price  of 
$1.25  per  acre,  without  stating  any  specified 
number  of  acres  to  be  plowed,  and  the  court, 
In  declaring  sucb  a  contract  not  to  be  Inde- 
pendent, said: 

•  "To  coDBtitute  an  Independent  contractor,' 
the  contract  Itself  must  be  one  tbe  performance 
of  which  will  produce  a  certain  understood  and 
specified  results  contract  which  contemplates 
a  definite  beghmlng,  eontlntianee,  and  ending. 
A  test  of  the  relationship  between  the  employ- 
er and  the  employfi  Is  the  right  of  the  employ- 
er under  the  contract  to  control  the  manner 
and  continuance  of  the  particular  serrlce  and 
the  final  result  No  siogle  fact  Is  more  con- 
dosive  08  to  the  effect  of  the  contract  of  em- 
ployment, perhaps,  than  tbe  unrestricted  right 
of  tbe  employer  to  end  the  particular  service 
whenever  he  chooses,  without  regard  to  the 
final  result  of  the  work  itself.  Under  the  evi- 
dence in  this  case,  there  was  no  contract  to 
plow  any  specified  number  M  acres.  Under  the 
employment  shown,  Stevens  could  plow  at  a 
Bpeidfied  rate  per  acre  end  quit  when  he  chose, 
or  Rice  could  terminate  such  service  at  any 
time,  without  a  breach  of  the  contract  to  be 
performed.  At  most,  the  contract  was  merely 
to  pay  for  such  plowing  as  might  be  done  by 
Stevens  at  the  rate  of  $1.25  per  acre.  Such 
contract  did  not  constitute  Stevens  an  inde- 
pendent contractor." 

The  stipulation  In  the  contract  that  tbe 
work  of  sinking  the  abaft  abonld  be  carried 
on  under  tbe  Instnictlnui  of  the  foreman  of 


the  company  la,  in  our  opinion,  Inconsistent 
with  the  theory  that  the  contract  was  inde- 
pendent. Whether  this  clause  means  that  tbe 
company's  foreman  was  to  have  tbe  right  to 
give  orders  to  Nolte  In  reference  to  the  meth- 
ods and  details  of  accomplishing  the  work  Is 
not  entirely  clear,  but  we  think  that  we  are 
Justified  in  giving  tbat  conatmction  to  the 
clause. 

Conceding,  as  we  do,  tbat  a  contract  inde- 
pendent In  its  nature,  and  made  and  entered 
into  lo  good  faith,  and  without  any  Intent  or 
purpose  to  avoid  the  liability  fised  by  the 
Employers'  Liability  Law,  may  be  a  valid 
and  binding  contract  although  It  may  have 
the  legal  effect  to  avoid  the  liability  fixed  by 
the  statute,  yet  it  must  be  conceded  that  the 
courts  win  narrowly  watch  such  a  contract, 
and  if  a  reasonable  construction  can  be  plac- 
ed upon  it,  or  any  of  its  terms,  that  will  pre- 
serve the  liability  of  the  employer  as  fixed  by 
tbe  statute,  the  courts  wIU  not  hesitate  to  so 
construe  the  contract  If  tbe  appellant 
through  Its  foreman  had  the  right  by  virtue 
of  this  stipulation,  as  we  think  It  did  have, 
to  Instruct  Nolte  In  reference  to  the  methods 
and  details  of  the  work,  Nolte  was  not  an  in- 
dependent contractor,  for  the  decisive  test  Is: 
Who  has  the  right  to  direct  what  shall  be 
done  and  when  and  how  it  shall  be  done?  In 
other  words,  who  has  tbe  right  to  control  the 
work? 

The  provision  that  Nolte  was  to  furnish  all 
the  necessary  labor  to  accomplish  the  work, 
If  it  stood  alone  and  was  construed  by  Itself, 
would  Indicate  that  Nolte  was  an  Independent 
contractor;  but  the  relation  of  Nolte  Is  to 
be  determined  from  the  contract  as  a  whole 
— by  its  spirit  and  essence — and  not  by  tbe 
wording  or  phraseolt^  of  a  single  sentence 
or  paragraph.  Swansea  Lease,  Inc.,  v.  Mol- 
loy,  supra.  Considering  the  contract  as  a 
whole,  we  think  the  provision  In  reference  to 
furnishing  the  necessary  labor  is  reasonably 
susceptible  of  the  construction  that  Nolte  was 
the  mere  agent  of  the  appellant  for  the  pur- 
pose of  procuring  and  furnishing  laborers  to 
do  the  work.  It  seems  unreasonable  to  con- 
clude that  Nolte  would  bare  been  willing  to 
expend  his  money  and  occupy  bis  time  In  pro- 
curing laborers  to  do  tbe  work  under  a  con- 
tract which  fixed  no  specified  extent  of  the 
work  and  which  contract  might  be  terminat- 
ed at  any  time  by  tbe  appellant. 

[3]  Assuming  however,  but  not  coocedhig, 
tbat  the  contract  in  Ifas  face  showed  that 
Nolte  was  an  Independent  contractor,  still  the 
appellee  was  not  precluded  from  proving  by 
parol  testimony  that  Nolte  in  fact  was  not 
an  Independent  contractor,  but  a  mere  agent 
of  tbe  appellant.  Tbe  deceased,  S^ra,  waa 
not  a  party  to  tbe  contract.  The  rule  is  that 
as  between  a  third  party  and  either  party  to  a 
contract  it  may  be  proven  by  parol  testimo- 
ny tbat  tbe  contract  la  different  from  what  It 
purports  to  be  on  its  face.  LncUe  t.  Diamond 
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Coal  Co.  CCal.)  183  Pac.  178;  Watson  v.  HecU 
Mining  Co.,  T9  Wash.  383,  140  Pac.  817.  It 
was  therefore  permissible  for  the  appellee  to 
show,  by  parol  testimony,  not  only  the  dr- 
cnrastances  under  which  the  contract  was 
made  by  the  appellant  and  Nolte,  bnt  also  the 
conduct  of  the  parties  while  the  work  was  be- 
ing done  under  It,  for  the  purpose  of  estab- 
UshiDg  the  true  relation  of  Nolte  to  fbe  ap- 
pellant 

[4]  It  appears  from  the  evidence  that  Nolte 
was  required  to  make,  and  did  make,  dally 
written  reports  to  the  appellant,  as  to  the 
work  being  done  in  the  ehaft,  showing  the 
men  employed  therein.  Including  ihe  deceas- 
ed ;  that  he  gave  no  bond  or  other  security  to 
the  company  for  the  faithful  performance  of 
the  work,  and  that  he  bad  no  means  other 
than  that  earned  from  the  company  which  he 
might  use  for  the  purpose  of  sinking  the 
shaft,  and  that  he  was  financially  irref^onsl- 
ble,  and  that  he  did  not  obtain  Indemnity  In- 
surance against  injury  to  the  men  working 
In  the  shaft;  that  the  company  carried  the 
deceased,  Segura,  on  Its  pay  roil  and  paid  him 
his  wages ;  that  the  company  deducted  from 
his  wages  Insurance  and  hospital  dues ;  that 
ttie  company  procured  Indemnity  insnrance 
against  liability  for  Injuries  to  Its  anployCs, 
and  paid  premiums  therefor,  and  made  re- 
turn of  the  compensation  earned  by  Its  em- 
ployes upon  which  the  premiums  were  based 
as  shown  by  Its  pay  rolls,  and  the  deceased 
was  included  in  such  r^m ;  and  that  the 
company  reported  to  the  Insnrance  comjuuiy 
the  accident  wherein  the  deceased  was  killed. 
It  may  be  that  neither  one  of  these  facts, 
standing  alone,  would  be  sufficient  to  deter- 
mine the  relation  of  Nolte  to  the  appellant; 
bnt  If  th^  all  be  conddered  together,  in  con- 
nection with  the  Incomplete  contract  and  the 
control  of  the  work  by  the  company  as  ther^ 
indicated,  a  case  Is  made  out  sufficient  to  go 
to  the  Jury  upon  the  relation  of  Nolte  to  the 
company,  and  the  Jury  having  necessarily 
found  by  their  verdict  that  Nolte  was  the 
mere  agent  of  the  company  In  the  construc- 
tioD  of  the  shaft,  and,  consequently,  that  the 
deceased,  Segnra,  was  a  servant  or  employ^ 
of  the  company,  their  conclusion  in  that  re- 
spect is  binding  upon  us.  At  most,  the  evi- 
dence Is  susceptible  of  two  interpretations— 
one  that  Nolte  was  an  Independent  contractor, 
end  the  other  that  he  was  a  mere  agent — 
and,  ttils  being  so,  the  question  was  one  for 
the  jury  and  not  for  the  court 

[63  The  court  In  one  instruction  grouped  a 
number  Of  facts  proven  in  the  case  and  told 
the  Jury  they  might  consider  these  facta,  to- 
gether with  all  the  other  facts  and  circum- 
stances in  the  case.  In  determining  whether  ai>- 
pellee's  intestate  was  an  employe  of  the  com- 
pany. Complaint  Is  made  of  this  Instruction, 
because  it  Is  said  that  it  singles  out  certain 
facts  and  gives  them  undue  promlnoice.  We 
do  not  think  tliere  la  any  merit  in  this  con- 


tention. The  general  rule  Is  that  an  instruc- 
tion should  not  give  undue  prominence  to 
facts  by  singling  them  out  for  special  consid- 
eration, and  ordinarily  the  instruction  at- 
tadied  would  be  held  to  be  erroneous  as  vio- 
lative of  the  rule;  but  on  examination  of  the 
record  we  find  the  facta  «nbraced  in  the  In- 
struction were  all  proven  by  practically  un- 
contradicted testimony,  and,  this  being  so,  we 
can  see  no  valid  reason  why  the  Jury  should 
not  be  told  that  they  might  consider  these 
facts  with  all  the  other  facts  and  circum- 
stances  proven  In  the  case.  This  the  Jury 
were  told  they  might  do.  Had  there  been  any 
serious  dispute  about  the  facts  embraced  In 
the  Instruction,  our  conclusion  might  be 
different  While  we  do  not,  under  the  cir- 
cumstances, condemn  this  particular  Instruc- 
tl<m,  we  do  not  approve  of  it  as  good  practice. 
It  would  have  been  better  had  the  instrnctlon 
not  been  given.  38  Cyc.  1678 ;  Gordon  v.  Bur- 
ris,  153  Mo.  228,  64  S.  W.  546 ;  Pllkins  et  aL 
V.  Hans  et  al.,  87  Neb.  7, 126  N.  W.  864. 

[8]  The  coar^  as  a  part  of  Its  charge  to  the 
Jury,  read  paragraph  3160,  dvll  Code  (1913}, 
to  the  effect: 

"That  any  contract,  rule,  regulation  or  device 
whatsoever,  the  purpose  or  intent  of  which 
stall  be  to  enable  any  employer  to  exempt  him- 
self or  itsdf  from  any  liability  created  by  this 
chapter,  shan  to  that  extent  be  void.  *  *  *  " 

This  action  of  the  court  Is  attacked  by  one 
of  the  assignments  of  error  for  the  reason 
that  there  was  no  evidence  upon  wUch  to  base 
such  a  charge.  We  differ  with  counsel  for  ap- 
pellant on  this  point  There  is  evidence  In 
the  record  that  the  contract  between  Nolte 
and  the  appellant  on  Its  face  shows  that  it 
was  executed  on  April  6, 1916.  There  Is  also  , 
evidence  In  die  record  that  the  notice  stated 
that  bids  would  be  received  for  doing  work 
up  to  B  p.  m.,  April  8,  1916.  It  further  ap- 
pears that  the  general  manager  of  the  appel- 
lant testified  that  the  contract  In  question 
was  not  executed  or  entered  into  until  after 
the  time  had  expired  for  the  reception  of 
bids.  It  further  appears  that  the  certificate 
of  the  notary  public  who  took  the  acknowl- 
edgment of  the  contract  bears  no  date.  Up- 
on these  facts  and  circumstances,  the  court 
might  well  have  given  the  charge.  The  integ- 
rity of  the  contract  was  Involved. 

[71  Another  assignment  of  error  Is  based 
upon  the  ruling  of  the  court,  allowing  the 
policy  of  indemnity  insurance  Issued  to  the 
appellant  by  the  Ouardlan  Casualty  &  Guar- 
anty Company,  to  be  introduced  in  evidence. 
The  policy  was  nnquestlonabiy  admissible,  as 
tending  to  show  the  real  relation  between  the 
appellant  and  Nolte.  True,  it  is  not  at  all 
conclusive  of  that  question,  still  It  was  a  cir- 
cumstance proper  to  be  submitted  to  the  con- 
sideration of  the  Jury.  In  the  case  of  Laffery 
V.  United  States  Gypsum  Co.,  83  Kan.  349,  111 
Pac.  498,  45  l4  B,  A.  (N.  S.)  S30,  Ann.  Gas. 
1912A,  690,  it  ia  said: 
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"Wh«re  It  WH  a  material  qneation  for  the 
jury  whether  one  actii^  as  snperintendent  of 
a  mine  was  so  raperlntending  it  for  the  owner 
as  its  employ^,  or  operating  it  for  himself  as 
an  independent  contractor,  evidence  that  the 
owner  held  insurance  indemnifj-ing  it  against 
loss  and  damages  from  acddeots  to  laborers  in 
the  mine,  and  of  Uie  terms  of  the  policy,  and 
of  the  coTTeapondence  between  the  owner  and 
the  inmrance  compaitr  and -with  the  alleged 
contractor,  was  competent  aa  tendins  to  show 
the  real  relation  between  the  peraon  ao  super- 
bitending  tha  operation  of  the  mine  and  the 
mine  owner." 

See,  also,  note  to  WalterB  v.  Appaladilan 
Power  Co.,  13  N.  C.  C.  A.  115-119. 

The  other  aaslgnments  of  error  have  been 
carefully  examined,  but  we  do  not  find  either 
one  of  them  to  be  tenable,  and  consider  that 
they  are  not  of  sufficient  Interest  to  require 
separate  stndy  and  dlacdssion. 

The  CTldence  authorized  the  verdict  The 
amount  of  damages  awarded  Is  exceedingly 
small  considering  that  dhe  deceased  left  a 
wife  and  two  chlldrCT.  The  instructions 
fairly  presented  the  law  to  the  Jury. 

No  Jnst  reason  appears  for  dlstnrblng  the 
recovery  In  the  appellee's  favor,  and  we 
therefore  atBrm  the  order  and  Judgment  of 
the  lower  court 


CUNNINGHAM, 
concur. 


a  J.,  and  BOSS,  J. 


SMITH  STAGE  CO.  «t  al.  v.  EOKERT. 
(No.  16M.) 

(Supreme  Court  of  Arizona.    Nov.  28,  1919.) 

1.  Action  €i=>47— Joinder  of  causes  of  ac- 
tion FOR  CONTRACT  AND  TOBT. 

Under  Civ.  Code  1913,  par.  427,  providing 
that  actions  ex  contractu  shall  not  be  joined 
with  actions  ex  delicto,  a  cause  of  action 
agalnat  a  stage  company  by  a  passenger  for 
injuries  through  its  negligence  cannot  be  joined 
with  a  cause  of  action  on  an  indemnity  policy. 

2.  AonoN  €=>50(4)— Joinder  of  pabtim  hav- 
ing DISTINCT  UABILITIES  lUPBOPEB. 

In  a  passenger's  action  against  a  stage 
company  for  injuries  from  Its  negligence,  it 
is  improper  to  join  a  company  which  issued  an 
indemnity  policy;  their  liabilities  being  separate 
and  distinct. 

8.  INSUBANCK  «=>612(1)  — Ik  AOTIOK  OK  IN- 
DEMNITT   OONrmAOTB,    KEOsaaiTT    OF  JUDO- 
HKNT  AGAINST  PBINOIFAIi. 
That  an  indemnity  policy  covering  loss  by 
reason  of  judgments  against  a  stage  company 
for  injuries  to  passengers  contains  a  dause 
inserted  by  order  of  the  corporation  ctmmis- 
sion  providing  that  the  policy  was  to  inure  to 
the  benefit  of  any  and  all  persons  suiCering  loss 
or  damage,  and  that  suit  might  be  brought 
thereon  in  any  court  having  jurisdictioii,  does 
not  make  it  unoeccasary  for  the  person  injured 


to  first  obtain  Judgment  against  the  stage  com- 
pany before  he  can  recover  against  the  indem- 
nity company  on  the  policy. 

4.  CoimtAOTs  ^182  ~  Such  cohsesuoixov 

ADOP<RD  AS  WnX  HAXUOHXZK  EHTZBI  XK- 
STBUKENT. 

In  construing  a  contract  the  coort  must 
adopt  snch  construction  as  will  harmonize  all 
its  parts,  conflicting  provisions  to  be  reconciled 
by  a  reasonable  interpretation  in  view  of  the 
entire  instrument  and  the  surrounding  circum- 
stances, a  clause  contributing  most  essentially 
to  the  contract  being  entiUed  to  more  consider- 
ation than  one  contxibuting  less  thereto. 

Appeal  from  Superior  Court,  GHa  County ; 
G.  W.  Shute.  Judge. 

Action  by  Walter  Eckert  against  the  SmlQi 
Stage  Company  and  another.  Judgment  for 
plaiutltr,  and  defendants  api>eal.  Berersed. 

with  directions. 

li.  L.  Henry  and  Morris  A  Malott,  all  of 
Globe,  for  appellants. 
Hugh  M.  Foster,  of  Globe,  for  appellee. 

BOSS,  J.  The  appellee,  who  was  the 
plaintiff  below,  brought  his  action  against 
the  appellant,  the  Smith  Stage  Company, 
a  common  carrier  by  automobile,  to  re- 
cover damages  for  injuries  he  claims  were 
negligently  Inflicted  or  caused  by  the  stage 
company  while  he  was  Its  passenger,  and 
Joined  as  codefendant  the  Western  Indem- 
nity Company,  alleging  that  the  Western 
Indemnity  Company  Insured  the  Smith  Stage 
Company,  and  all  passengers  whicti  the  said 
Smitii  Stage  Company  might  undertake  to 
transport,  during  the  life  of  the  policy,  tn 
their  said  automobiles,  and  particularly  In- 
sured the  Smith  Stage  Company  and  said 
passengers  against  injury  while  said  trans- 
portation was  being  made  in  a  certain  Hud- 
son car  (being  tha  car  upon  which  plaintiff 
was  hurt);  tliat  the  said  policy  contained 
the  following  provtsUm: 

"In  consideration  of  the  premium  at  which 
this  policy  is  written,  and  in  further  consid- 
eration of  the  acceptance  by  the  Arizona  Cor- 
poration Commission  of  this  policy  as  a  com- 
pliance with  order  No.  — ,  it  is  understood  and 
agreed  that,  regardless  of  any  of  the  conditions 
of  this  poU(7,  same  shall  inure  to  the  benefit 
of  any  or  all  persons  suffering  loss  or  dam- 
age and  suit  may  be  brought  tbcrcon  in  any 
court  of  competent  jurisdiction  within  the  etats 
by  any  person,  firm,  association,  or  corporation 
suffering  any  loss  or  damage.  If  final  judg- 
ment is  rendered  against  the  assured  by  reason 
of  any  loss  or  claim  covered  by  this  policy,  thi 
company  shall  pay  said  judgment  up  to  the  lim- 
its  expressed  in  the  policy  direct  to  the  plain- 
tiff  aecuring  said  judgment  or  the  legal  holdex 
thereof,  upon  the  demand  of  said  plaintiff  of 
holder  thereof,  whether  the  assured  be  or  bs 
not  financially  responsible  in  the  amount  of 
the  said  judgment,  and  that  this  policy  may  not 
be  canceled  by  either  party,  except  that  writ- 


«=9For  otmr  cases  see  same  topie  and  KBT  <NUHBBB  In  all  Key-NumbarMl  DigMU  and  IndexM 
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ten  notice  of  the  same  shall  have  been  prevl- 
ouelj  given  for  at  least  ten  days  to  said  Cor- 
poration Commission  prior  to  the  cancellation 
of  sncb  policy.  In  all  other  respects  the  terms, 
limits,  and  conditions  of  this  poUcy  remain  nn- 
changed." 

No  otber  provision  of  the  policy  of  insur- 
ance or  Indemnity  is  set  out  in  tbe  complaint, 
except  that  t£e  liability  la  limited  to  $Q,000. 
The  canse  of  actloD  allured  against  tbe 
Smith  Stage  Company  la: 

That  on  Jaly  17, 1917,  it,  as  a  commoo  car- 
rier, agreed  and  undertook— for  a  consideration 
of  85  cents  to  be  paid  at  the  end  of  the  jour- 
ney— to  safely  trannport  plnintiff  Id  one  of  its 
automobiles  from  Midland  City  to  Globe,  Ariz.; 
"that  by  its  negligence  the  defendant  failed  to 
keep  its  said  promise  of  safe  transportation; 
that  the  said  Smith  Stage  Company  on  'said  day 
so  negligently  drove  said  automobile  at  such 
an  excessive  rate  of  speed  behind  another  au- 
tomobile, and  in  tbe  face  of  an  approaching  aa- 
tomobile,  that  it  collided  with  tbe  automobile 
to  front  of  it,  whereby  the  plaintilF  was  thrown 
from  said  automobile  and  his  arm  was  perma- 
nently injured  and  its  oaefulness  destroyed; 
that  said  the  Smith  Stage  Company  drove  said 
automobile  in  excess  of  tbe  statutory  rate  of 
speed  allowed  on  said  road  at  aaid  place  at 
said  time;  that  said  Injories  to  the  plaintiff 
were  the  natural  and  readily  foreseeable  con- 
sequence of  the  negligence  of  the  defendant, 
and  tbe  said  negligence  was  the  proximate  and 
natural  cause  of  said  injuries;  that  said  in- 
jury was  received  while  the  plaintiff  was  a  pas- 
senger aa  aforesaid  in  the  Hudson  car  while 
operated  by  tbe  defendant  tbe  Smith  Stage 
Company  as  a  common  carrier  as  aforesaid." 

Following  an  alleviation  that  the  plaintiff 
was  damaged  In  the  sum  of  $10,000  Js  a 
prayer  that  be  recover  against  tbe  atage 
company  the  sum  of  $10,000  and  the  Weatem 
Tndemnity  Company  the  sum  of  $5,000. 

The  defendant  corporations  moved  an  or- 
der of  the  conrt  requiring  plaintiff  to  state 
separately  and  In  separate  connta  the  canse 
of  action  on  pt}llcy  and  the  cause  of  action 
for  negligence  or  breach  of  contract  to  car- 
ry ;  to  strike  certain  portions  of  the,  cora- 
plalnt,  whidi,  If  granted,  would  have  l^t  but 
one  cause  of  action  and  one  defendant,  or, 
in  the  event  said  motions  were  denied,  that 
the  complaint  be  made  more  definite  and  cer- 
tain, by  requiring  plaintiff  to  set  forth 
whether  the  contract  of  carriage  was  ex- 
press or  Implied,  and  If  express,  where, 
when,  and  by  whom  made,  and  that  the  al- 
leged iwllcy  of  insurance  be  set  forth  either 
In  terms  or  effect,  so  that  It  could  be  deter- 
mined if  It  covered  the  allef^ed  injury  to 
plaintiff.  The  defendants  filed  separate  de- 
murrers to  the  complaint  alleging:  (1)  De- 
fect of  parties;  (2)  that  aeveral  causes  of 
action  are  Improperly  united ;  (3)  that  com- 
plaint Is  multifarious,  In  that  it  sets  forth 
separate  and  distinct  caust-3  of  action  on 
several  contracts  agal&st  different  defend- 
ants;  (4)  Insnffident  tacts  to  craatitute  a 


canse  of  action ;  and  (6>  mlajt^ndw  of  par. 

ties  defendant. 

Both  defendants  pleaded  the  general  Issue. 
AU  motions  and  demurrers  were  overruled, 
and  trial  before  a  jury  was  had  on  general 
issue,  which  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff  against  both  defendants 
for  tbe  sum  of  $0,000.  Both  defendant  coti- 
panics  appeal,  and  assign  as  errors  the  over- 
ruling of  motions  and  demurrers,  tbe  adnds- 
slott  in  evidence,  over  objection,  of  Insurance 
or  indemnity  policy,  and  the  giving  of  cer- 
tain Instructions  requested.  The  view  tak- 
'  en  of  the  demurrers  will  effectively  dispose 
of  the  different  motions,  and  we  will  there- 
fore pass  the  aaalgnmenta  based  upon  the 
overruling  ct  mottons. 

That  the  c(Hnplatut  states  two  causes  of 
action,  one  against  the  stage  company,  and 
one  against  the  indemnity  company,  U  ap- 
parent But  it  Is  aaid  that  both  causes  of 
action  are  upon  contract;  that  against  the 
stage  company  being  for  a  iHreacii  of  Its  agree- 
ment of  safe  carriage,  and  the  one  against 
the  indauttity  company  opcm  Its  agreement 
of  Insoranoe  w  indemnity  a^lnst  loss  or 
damage  be  ml^t  snffw  while  a  passenger 
of  the  carrier  company  by  ita  negligence. 
The  indemnity  company  was  not  a  party  to 
the  contract  of  carriage,  and  neither  was  the 
plaintiff  a  party  to  the  contract  of  Insurance - 
or  Indemnity.  Tbe  latter  contract  Is  between 
the  stage  company  and  the  Indemnity  com- 
pany, and  to  it  we  must  Io<^  for  the  re- 
spective obligations  and  rights  of  the  parties 
thereto,  or  any  third  party  claiming  rights 
thereunder.  If  any  third  person  has  any 
rights  under  the  contract,  whether  It  be  In- 
demnity against  loss  or  liability,  or  Insur- 
ance, It  Is  not  becanae  of  any  contract  of  his, 
but  because  of  a  contract  of  another  for  blv 
benefit.  Two  of  the  terms  of  the  Insurance 
or  ind^nity  policy  are  as  felon's:  The 
Western  Indemnity  Company  agrees: 

"(1)  To  Indemnify  tbe  assured  *  *  * 
against  loss  by  reason  of  the  liability  imposed 
by  law  npon  the  assured  for  damages  on  ac- 
count of  bodily  injuries  including  death  result- 
ing therefrom,  accidentally  suffered  or  alleged 
to  have  been  suffered,  while  this  policy  Is  in 
force,  by  any  person  or  persons  (except  em- 
ployes) by  reason  of  tbe  ownership,  mainte- 
nance, or  use  of  any  of  the  automobiles  eau- 
merated  in  item  5.  •  •  •  (c)  No  action  shall 
He  against  the  company  to  recover  under  any 
of  the  agreements  herein  contained  onleas 
brought  by  the  assured  personally  to  recover 
money  actually  expended  by  Um  in  satistection 
of  claim  or  liabili^  Imposed  by  due  process  of 
law,  resulting  from  injuries  actually  caused  by 
reason  of  the  ownersliip,  maintenance,  and  use 
of  aaid  automobnes.  •  •  • 

We  quote  these  two  provisions  of  the  policy 
at  this  time  to  show  what  kind  of  loss  or 
damage  the  Indemnity  company  bound  Itself 
to  pay.  In  tbe  first  place,  the  loss  or  damage 
must  be  accidentally  suffered:  second,  the 
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loan  must  be  tbe  result  ot  bo^Uy  Injuries  or 
death;  and,  dklrd,  the  accident  and  conse- 
quent InjuTy  must  liave  been  caosed  by  tbe 
negligence  of  the  stage  company. 

Tlie  law  imposes  no  responsibility  upon  a 
common  carrier  for  personal  Injuries  unless 
the  carrier  Is  gnUty  of  negligence.  Under  tbe 
common  law,  which  controls  in  this  Jurisdic- 
tion, a  common  carrier  ia  not  an  insurer  of 
the  safety  of  the  passenger.  So  we  see  the 
liability  of  tbe  indemnity  company,  under  tbe 
terms  of  the  policy,  la  limited  to  losses  aris- 
ing out  of  the  torts  of  the  assured  stage  com- 
pany. It  does  not  aasume  liaUlity  for  losses 
that  may  be  occasioned  by  tlie  stage  com- 
pany's failure  to  keep  or  perform  its  contract 
of  carriage.  Tberefcare,  if  we  construe  the 
complaint  aa  appellee  would  have  us,  as 
based  upon  a  breach  ot  contract  of  carriage. 
It  ia  npon  a  cause  of  action  wittioat  tbe  tenns 
and  porvicw  of  the  policy,  and  demurrable 
80  fftr  as  the  Indemnity  company  ia  con- 
cerned. However,  we  are  satisfied  that  the 
cause  of  action  stated  a^lnM  ttie  stage  ctan- 
pany  is  one  sonndii^  purely  in  tort,  and  that 
the  loss  or  damage  aliased  fUla  within  the 
tana  ot  the  obligatltm  assomed  hy  the  in* 
demnlty  company  as  expressed  in  tbe  prori- 
sloa  Inserted  In  tlie  policy  at  tlie  requeat  of 
tbe  Gwporatlon  Ct^nmission ;  it  befng  the 
proTlalon  set  forth  in  the  con^ilalnt. 

[1]  Bot,  accepting  this  yiiew  of  tbe  com- 
plaint that  it  rtatea  a  cause  of  actitm  against 
the  stage  cmnpany  for  negUgraice  and  one 
against  the  indemnity  company  on  contract, 
tlie  cansee  being  unrelated  to  each  other,  ex- 
c^  as  Indicated,  are  tbey  properly  united? 
We  think  not.  The  statute  (paragraph  427, 
Civil  Code)  provides:  "Actions  ex  contractu 
shall  not  be  J^ed  with  actions  ex  dellcta" 
This  la  the  common-law  rule  <1  a  J.  1065,  S 
209),  and  stands  unaffected  by  any  other  pro- 
visifflis  of  our  statute  law.  In  Continental 
Securities  Co.  v.  Tuma  National  Bank,  20 
Ariz.  — ,  176  Fac.  572,  we  said: 

"Wbere  tbe  CoAe  dSBsIfies  caases  of  action 
tliat  may  not  be  Joined,  audi  clasrification  is 
binding  upon  the  court." 

[2]  There  la  alBo  a  misjoinder  of  parties 
defendant.  They  are  not  Jointly  liable  on  the 
pollcj-.  The  stage  ccnnpany's  liability  Is  one 
Imposed  by  law  for  negligence.  The  indem- 
nity company's  liability  la  one  arising  out  of 
contract  Their  liabilities  are  separate  and 
distinct.  The  stage  company  could  not  be 
sued  on  the  policy,  as  it  has  assumed  none  of 
the  obligations  thereof ;  nor  can  the  indemni- 
ty company  be  sued  for  the  tort,  ns  It  was  not 
a  party  to  It  Tbe  two  causes  of  action  do  not 
run  against  or  affect  both  of  the  defendants, 
which  we  have  held  to  be  necessary  before 
they  can  be  Joined  as  defendants.  Richard  v. 
Wamekros,  14  Ariz.  488, 181  Pac.  154 ;  Cont. 
Securities  Co.  v.  Yuma  National  Bnnk,  supra. 

It  is  manifest  frran  an  InspciCtlon  of  the 


oomidaint  that  the  action  was  brought  upon 
the  theory  that  the  contract  of  the  indemnity 
company  wos  one  for  insurance.  It  is  al- 
leged that  the  lnd«nnlty  company  "particu- 
larly insured  the  said  Smith  Stage  Company 
and  said  passengers  against  injury."  If  so, 
It  Is  Insurance  against  accidental  bodily  In* 
Jury  or  death  negligently  caused  by  the  car^ 
rlcr  stage  company  In  tbe  operation  of  one 
of  its  automobiles,  and  solely  the  contract 
of  the  Indemnity  company.  It  is  too  clear 
for  argument  tliat  a  person  Insured  against 
accident,  in  Instituting  suit  on  a  policy  to 
collect  from  insurer,  need  not  Join  the  owner 
of  the  vebide  in  wtiicb  or  by  which  he  was 
injured  aa  a  codefendant  Since  the  policy  in 
this  case  names  the  particular  kind  of  acci- 
dent and  the  person  by  whom  it  must  have 
been  occasioned,  tlie  drcnmst^nces  of  the 
acddoit,  as  that  it  wm  negU^t  and  com- 
mitted 1^  the  stage  conpany,  would  have  to 
be  set  forth  in  the  complaint,  but  only  for 
the  purpose  ot  showing  that  the  accident 
was  one  ot  the  kind  Insured  against  The 
stage  company,  however,  la  neither  a  neces- 
sary nor  a  proper  party  defendant  in  a  suit 
upm  the  policy  by  tbe  Insured  person,  if  it 
be  an  insurance  policy. 

[I]  Attae  mudi  tboaght  and  investigation, 
we  bave  concluded  that  tibe  Indemnity  cnn- 
pany's  contract  Is  not  one  of  Insurance,  bat 
one  of  oonditimial  UablUty;  the  condiUon  be- 
ing that  tbe  injmed  person  must  first  obuln 
a  Judgment  against  the  assured  stage  com- 
pany before  be  has  any  remedy  against  the  la- 
demnlty  cwnpany  on  ttie  policy.  Tlie  policr, 
before  tbe  provision,  relied  upon  plaintlS 
was  made  a  part  tfaoreof  at  the  instance  of  tbe 
Cwporatlon  Commission,  was  the  usual  poli- 
cy of  indemnity  against  loss  by  tbe  assured. 
By  Its  terms  no  one  could  sue  or  recover 
thereon,  except  the  assured,  and  he  only  aft- 
er he  had  settled  with  the  Injured  person  bis 
claim  or  Judgment  The  latter  was  not  a 
beneQclary  of  the  policy.  But,  granting  thot 
the  policy  Is  one  of  indemnity  against  liabili- 
ty, the  role  is  unchanged,  except  that  some 
courts,  in  such  cases,  liave  hdd  the  liability 
on  the  policy  an  asset  of  tbe  estate  of  tbe 
assured,  and,  aa  such,  subject,  by  garnish- 
ment or  other  proper  proceeding,  to  the  pay- 
ment of  the  injnred  person's  Judgment.  In 
neither  case  ma^^  the  injured  sue  directly 
upon  the  policy,  Allen  v.  ^na  Life  Ins.  Co., 
76  O.  C.  A.  265,  145  Fed.  881,  7  L.  R.  A.  (N. 
S.)  908,  and  notes;  Fuller's  Accident  and 
Employers'  Liability  Insurance,  451-^68; 
1  Joyce  031  Insurance,  {{  27a,  27b.  Mr.  Fuller 
states,  at  page  464: 

"It  must  first  of  all  be  borne  In  mind  that 
these  policies  of  insurance  are  secured  to  re- 
imburse employers  for  damages  sustained  bj 
reason  of  injuries  to  others  for  which  tbey  may 
be  legally  respoDsibte.  The  policies  are  writ- 
ten, not  for  the  sake  of  injured  employ^a,  but 
for  the  benefit  of  employers  who  liave  sufferei 
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losi  by  reaioD  of  tbeir  common-law  or  atatn- 
tory  liabflity.  The  premiums  are  paid  by  tbe 
employers,  and  th«  employers  are  tbe  benefl* 
dariee  thereof.  The  policies  cow  most  com- 
monly in  force  are  contracts  of  indemnity 
agaiDst  loss,  and  oot  of  insurance  against  lia- 
bility. They  are  not  subacribed  to  for  the  ben- 
efit of  injured  employes,  and  there  is  no  privity 
between  them  and  the  employers.  Therefore 
no  action  will  lie  nnder  such  policies  until  a 
loss  has  actually  been  suffered  by  the  assured 
through  the  liquidation  of  a  jndsment  of  an 
injured  employe,  and  then  action  can  be  brooi^t 
only  for  the  benefit  of  the  aianred.'* 

Tbe  roles  of  InterpretatioD  em^oyed  by 
tbe  coarta  in  constniing  employers'  Indemni- 
ty are  obeerved  in  the  conaldOTatlon  of  com- 
mon carriers'  Indemnity  agalnat  loss;  tbey 
are  govemed*by  ttie  same  prlndples.  1  Joyce 
on  Insurance,  S  27e;  Patterson  t.  Adan,  119 
Minn.  308,  138  N.  W.  281,  48  L.  R.  A.  (N.  S.) 
184,  and  notes.  It  Is  seen,  then,  that  under 
these  forms  of  Indemnity  the  Injnred  era- 
ploy6  or  passenger  and  his  rights  receive  very 
little  coDslderfltion.  It  was  only  wben  the  as- 
Bured  was  financially  able  to  respond  in  dam- 
ages that  he  could  be  certain  of  coHectlng  his 
Judgment  for  Injuries.  If  bis  judgment  cred- 
itor were  insolvent  or  a  bankrupt,  he  coold 
not  sue  on  the  policy,  and,  In  some  cases, 
has  t>een  denied  the  right  to  reach  the  pro- 
ceeds of  the  policy,  by  garnishment  or  other- 
wise. Allen  V.  ^tna  Life  Ins.  Co.,  supra. 

When  the  policy  In  question  was  offered 
or  proposed  by  the  stage  company  and  the 
Indemnity  company  as  their  contract,  tbe 
<7orporatlon  Commission,  knowing  as  It  did 
the  little  or  no  protection  therein  secured  to 
a  person  Injured,  required  the  Ind^unlty  com- 
pany to  consent  to  the  terms  of  the  provision 
relied  upon  by  the  plaluClflT,  and  the  same  ac- 
cordingly was  indorsed  on  the  policy  and  be- 
came a  part  of  the  contract  of  Indemnity,  In 
that  provision  the  Indemnity  company  agrees 
that  the  policy  shall  Inure  to  the  benefit  of 
any  person,  or  all  persons,  suffering  loss  or 
damage,  and  such  person  or  persons  may  bring 
suit  thereon,  and  farther  agrees  to  pay,  upon 
demand,  any  judgment  that  an  Injured  person 
might  obtain  against  the  assured  stage  com- 
pany, not  to  exceed  the  limits  expressed  In  the 
policy,  "whether  the  assured  be  or  be  not 
financially  responsible  In  the  amount  of  said 
Judgment."  In  other  words,  under  this  pro- 
vision of  the  policy,  If  the  party  claiming 
tMt  he  was  injured  establish  in  a  suit 
against  the  carrier  that  he  sustained  loss 
or  damage,  he  is  not  compelled  to  seek  satis- 
faction of  his  loss  or  damage  out  of  the  as- 
sured, but  can  call  directly  upon  the  indemni- 
ty company  to  liquidate  bis  judgment,  and 
In  default  "suit  may  be  brought"  upon  the 
policy.  As  we  have  seen,  the  agreement  In 
the  policy,  as  originally  drawn,  was  that  tbe 
indemnity  company  would  iikdomiify  the 
stage  company— — 


"againrt  loss  by  reason  of  tbe  liability  Impos- 
ed upon  the  aaaared  for  damages  on  aocoont 
of  bodily  injuries,  induding  deaUk,  resuldiif 
therefrom,  accidentally  suffered  or  alleged  to 
have  been  suffered  while  this  policy  is  in  force." 

It  also  apears  from  what  we  have  said 
that  the  words  "loss  and  damage"  mean  a  real 
loss — one,  at  least  so  far  as  the  Indemnity 
company  Is  concerned,  that  has  been  put  In- 
to Judgment  against  the  assured.  The  In- 
jured person  must  not  only  prove  loss  or 
damage,  but  he  must  prove  ttiat  the  loss  or 
damage  was  caused  by  the  negligence  of  tbe 
stage  company.  If  he  be  Injured  ever  so 
seriously  without  fault  of  the  assured,  there 
would  be  no  responsibility,  no  loss  or  damage, 
within  the  contximplatlou  of  law.  It  will 
be  noted  that  the  provision  Inserted  In  policy 
by  direction  of  the  Corporation  Commission 
was  not  Intended  to  supplant  all  the  terms 
and  conditions  of  the  original  cot  tract 
Therein  It  Is  said: 

"In  all  other  respects  the  terms,  limits  and 

conditions  of  this  policy  remain  oncbanged." 

One  at  the  terms  of  the  policy  Is  that  the 
injured  person  must  first  establlah  his  dalm 
by  suit  against  the  assnreb.  His  damages 
must  be  liquidated  before  he  can  enforce 
their  payment  from  the  stage  company.  The 
policy  provides  for  Immediate  notice  from  the 
assured  to  the  indemnity  company  of  any  ac- 
cident, of  any  claim  made  for  damages,  and 
of  any  suit  brought  against  It.  The  assnred 
agrees  to  .assist  in  defending  suits  broi^t 
against  It  by  securing  evidence,  Inf(H*mati4m. 
and  the  attendance  of  witnesses.  To  require 
these  obligations  on  the  part  of  the  assnred, 
or  the  injured  person,  for  that  matter,  to 
be  carried  out,  would  not  c<mfllct  with  the 
provisions  of  tbe  Inserted  clause.  If  It  be  held 
that  the  Injured  person  may  sue  tbe  Indon- 
nlty  company  on  the  policy  to  recover  his 
judgment  against  tbe  assured.  If  he  obtain 
one,  and  at  the  same  time  it  will  protect  tbe 
indemnity  company  from  possible  collusion 
between  the  assured  and  the  Injured  person, 
or  from  Indifference  upon  the  part  of  the 
assured.  If  the  poslti<m  of  appellee  is  main- 
tained, to  the  effect  that  the  undertaking  In 
tbe  policy  runs  directly  to  tbe  injured  person, 
and  is  the  joint  and  several  oUlgatlon  of  the 
Insured  and  insurer,  It  would  f<rtlow  that 
tbe  injured  person  oonld  sue  the  indemnity 
company  hereon  alone  and  wlthont  previous 
notice  of  the  acddm^  or  any  dalm  of  dam- 
ages therefw,  leaving  the  Insora-  to  make 
his  defuse  as  best  be  ocmld,  without  the 
atd  of  any  party  to  the  wrong  ont  of  wfaidi 
the  cause  c£  acUon  arosa 

[4]  TMb  unfair,  not  to  say  iinreas(«aMe. 
situation  In  whldi  the  Indemnity  company 
would  be  placed,  we  think,  was  not  In  contem- 
plation of  any  of  tbe  parties  to  the  cmitract;  A 
more  Just  and  reasonable  cfHiduston,  it  would 
seem,  would  be  that  it  waa  wifhln  the  oontem- 
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platlon  of  the  contractlDg  parties  that  the  In- 
jured person  must  first  establish  his  claim 
against  the  wrongdoer  In  his  action  for  negli- 
gence and  thereafter  be  assnred  of  the  frultir 
of  his  victory  by  iKlng  permitted  to  collect 
from  the  Indemnity  company.  If  it  Is  held  that 
the  general  «presslon  in  tlie  inserted  provi- 
sion, that  ttie  v<Aicy  "shall  lnar«  to  the  bene- 
fit of  any  or  all  persons  snff^ng  loss  or 
damage  and  suit  mar  be  broc^t  tbereon 
*  *  *  by  any  persm,  flrmt  association, 
or  corporation  suffering  any  such  loss  or  dam- 
age," means  that  snch  suit  mity  he  brought  on 
the  policy  only  after  fln<di  loss  or  damage  baa 
been  estaUlsbed  in  an  action  against  the  a»- 
sored,  Its  terms  are  Uteraliy  met,  wlthont 
in  any  way  nnlli^tng  the  aOax  prorl^ooa 
ot  the  contract  that  make  it  a  condition  iwe- 
cedent  to  the  indonnity  company's  liability 
that  the  assured  be  first  snad  by  tbe  injvred 
party  and  his  loss  or  damage  established. 
Bnt  It  the  Injored  pexson  is  permitted  to  sue 
the  indemnity  company  on  the  policy  b^ore 
he  baa  proved  his  loss  or  damage  against 
the  assured,  one  of  fba  most  ImpOTtant  ino- 
vlsious  of  the  contract  is  completely  nnlllfied. 
It  Is  the  ilaty  ot  the  court  to  adopt.  Oat  Gon- 
straeOon  of  a  contract  that  will  harmcmlze  all 
its  parti.  It  ia  only  by  fiAlowlng  the  i^ain- 
tUTs  constmctlai  of  tbe  contract  that  the 
two  provisions  became  inharmoolons.  We 
fe^  that  we  must  follow  the  rule  which 
states: 

"Where  two  clauBes  are  incoDsiatent  and  con- 
flicting, they  mnst  be  construed  so  as  to  give 
eflfect  to  the  intention  of  the  parties  as  col- 
lected from  the  wliole  instrument,  and  appar- 
ently conflicting  provisions  must  be  reconciled, 
if  possible,  by  any  reasonable  Interpretation; 
It  being  necessary  for  this  purpose  to  consid- 
er the  entire  Instrument  and  tbe  surrounding 
circumstances.  If  one  clause  ii  at  variance 
with  another,  the  one  contributing  most  essen- 
tially to  tbe  contract  will  be  entitled  to  more 
consideration  tlian  that  wliich  contributes  leas, 
or,  as  has  been  said,  tbe  clause  which  essen- 
tially requires  something  to  be  done  to  effect 
the  general  purpose  of  the  contract  itself  is  en- 
titled to  greater  mnsideration  than  the  other." 
13  a  J.  630,  I  497. 

We  are  therefore  of  the  opinion  that  the 
policy  In  question  "Inured  to  the  benefit"  of 
plaintiff,  and  that  he  "may  bring  suit  tbere- 
on" if  the  Indemnity  company,  on  demand 
after  final  judgment  against  thfe  stage  com- 
pany, refuses  to  pay  tbe  same.  In  this  view 
of  the  case  it  follows  that  the  cause  of  ac- 
tion against  the  stage  company  was  improp- 
erly united  vrith  the  cause  of  action  against 
the  indemnity  company,  because  they  are 
separate  and  distinct  causes  of  action  against 
different  defendants,  and  because  the  facts 
stated  do  not  constitute  a  cause  of  action 
against  the  Indemnity  company,  and  because 
it  resulted  In  a  misjiHnder  of  pardes  defend- 


ant Neither  the  policy  nor  tbe  effect  of  It 
was  properly  pleaded,  and  It  should  not  have 
been  admitted  In  evidence  against  tbe  ind«n- 
nlty  company;  and  It  was  not  competent 
evidence  against  the  stage  company,  because 
the  stage  company  was  no  party  to  it 

This  leaves  the  instructions  of  which  com- 
plaint Is  made,  both  those  given  and  those 
refused,  undisposed  of.  We  have  not  ex- 
amined them  critically,  and  do  not  pass  upon 
them,  feeling  that  upon  a  retrial,  if  those 
given  are  not  imper,  they  will  not  be  asked, 
and,  if  asked  refased.  and  that  those  request- 
ed will  receive  the  same  treatment 

For  the  reasons  given,  the  jndgmoit  is  re^ 
vwsed,  and  cause  remanded,  with  directions 
to  sustain  demurrers  as  indicated  and  ^ant 
a  new  trial  to  tb»  defteidant  Ibe  Smith  Stage 
Company,  with  leave  to  the  plaintiff  to 
amend  his  complaint  to  ct^iform  berewlth, 
If  he  may  be  so  advised,  and  tbat'  ttie  action 
against  the  intemnlty  onnpany  be  dismissed. 

CUNNINGHAM,  O.  J.,  and  BAKER,  J., 
concurs. 


HARPER  T.  TIPPLE.    (No.  1730.) 
(Supreme  (3ourt  of  Arlsoaa.   Nov.  28,  1919.) 

1.  PAmnc  Jirn  chxkd  <ca»S(3)  —  GmRonr  or 

CHILO. 

Father  la  entitled  to  minor  child  as  against 
maternal  grandmother,  notwithstanding  moth- 
er's dying  request  that  grandmother  have  child, 
since  mother  was  not  vested  with  testamentary 
disposition  of  child  daring  Ufetfane  of  father, 
and  eoald  not  give  chUd  away  without  his  con- 
sent . 

2.  Pabknt  and  child  «»2(1),  3(1)— Fathkb's 
pbohise  not  to  take  child  noh  oband- 

IfDTHEB  INVAUD. 
Father's  promise  not  to  separate  bis  minor 
child  from  grandmotber  was  void,  as  against 
public  policy,  for  a  father  cannot  malce  a  valid 
and  irrevocable  contract,  which  relieves  him 
from  the  lega). obligation  to  maintain,  support, 
and  educate  his  minor  child. 

3.  QUABDIAN  AND  WABD  «=»10  —  APFOXHT- 
MENT  or  QUABDZAH  XIT  DISCBETION  Or  OOmT. 

Statute  relating  to  appointment  of  guard- 
ian for  minor  cfaUd  vests  in  the  appointing 
court  or  judge  a  very  large  discretion  in  the 
selection  and  appointment  of  a  guardian;  the 
paramount  consideratioa  being  the  welfare  of 
the  child  rather  than  the  teebnioa  legal  right 
of  the  parent 

4.  GUABDIAIT  AUD   WABD  «a»10  —  PaBBNT'S 

BIGHT  TO  CHILD  EXCEPT  WHEBE  DELINQUENT. 
Court,  in  appointment  of  guardian,  should 
not  invade  th'e  natural  right  of  the  parent  to 
the  custody  and  care  of  an  infant  child,  except 
upon  a  clear  showing  of  delinqnency  on  the 
part  of  tbe  parent 
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TXON  ZN  PBOCKBDZHQS  VOK  APPOXMTlIINt  OV 
OUABDXAn. 

In  coardiaDship  proceedinss,  inToMng  (&• 
tber's  claim  to  child  as  agaioBt  parents  of  de- 
ceased mother.  It  will  be  presumed  that  fa- 
ther's second  wife  is  a  good  woman,  and  will 
do  all  her  duty  demaads  that  she  should  do  to 
assist  husband  In  nnrtare,  care,  teaching  asd 
protection  of  the  child. 

6.  Appeal  ard  euob  «3l011(l)— Revisw  or 

COXFLICnjTG  EVIDEKCX. 
Wbejr e  evidence  is  conflicting,  or  where  dif- 
ferent conclusions  ma;  be  drawn  therefrom, 
Supreme  Court  will  not  interfere  with  Judg- 
ment of  lower  court 

7.  OUAXDIAIV  AITD  WASD  4s»lS(^  —  FBXBnUP< 
HON  or  rATBBB'B  COUPETBNOT  TO  CARE  FOB 
CHILD. 

It  will  be  presumed  on  guardianship  pro- 
ceeding that  a  father  ia  competent  to  have  the 
care  and  custody  of  his  child,  in  the  absence 
of  any  affirmative  showing  to  the  contrary. 

8.  Pauht  avd  child  «s»2(8>— Abubi  or  dis- 

CKeitOV  IN  TAKina  CHILD  FBOU  FATHEB. 

Where  father  was  an  industrioos  man,  of 
moral  character  and  exemplary  habita,  had 
well-paying  buainesa,  bad  pleasant  home  and 
family  relatives,  and  had  a  deep  affection  for 
hla  infant  child,  court  abused  its  discretion  in 
taking  child  away  from  father  and  placing  her 
in  maternal  grandparent's  care,  though  father 
had  remarried  subaequeat  to  death  of  child's 
mother,  and  had  promiaed  grandmothar  not  to 
take  cbfld  from  her. 

Appeal  from  Snperlor  Conr^  MaTic(K>a 

County ;  F.  H.  Lyman,  Judge. 

Application  bj  I>evello  Tipple  for  appoint- 
ment as  gnardtan  of  tbe  person  and  estate  of 
Mary  Elizabeth  Harper,  a  minor,  opposed  by 
Monte  Harper.  From  an  order  appointing 
applicant  guardian,  Uonte  Harper  appeals. 
Reversed. 

Devello  Tipple,  the  maternal  grandfather 
of  Mary  Elizabeth  Harper,  a  minor  child,  ap- 
plied to  the  superior  court  of  Maricopa  coun- 
ty for  appointment  as  guardian  of  the  per- 
son and  estate  of  the  minor,  alleging  In  his 
petition,  among  other  things,  that  the  minor 
was  the  child  of  his  daughter,  Fannie  Fern 
Harper,  and  her  husband,  Monte  Harper,  and 
that  the  child  was  about  5^  years  of  nge; 
that  'about  the  1st  of  May,  1015,  the  mother 
of  the  child,  who  was  then  suffering  from 
tuberculosis,  came  to  his  home  with  her  child 
and  there  remained  until  March  10,  1016, 
when  she  died,  and  that  at  tbe  time  of  her 
death  she  gave  the  child  to  the  petitioner 
and  his  wife  to  caru  for,  raise,  and  nurture 
so  long  as  they  lived ;  that  the  father  of  the 
child,  Monte  Harper,  was  temporarily  absent 
at  the  time  of  the  death  of  his  wife,  the 
mother  of  the  diild;  and  that  upon  his  re- 
turn, very  shortly  thereafter,  be  promised 
the  petitioner  and  his  wife  that  they  should 


alWByi  hire  tbe  <AlkL  It  Is  furOier  vtated 
In  tbe  petltl<m  that  the  father  of  tbe  ebUd 
poasesses  no  means  whatsoever  wltb  vhidi 
to  maintain  or  care  for  the  child,  and  that 
be  is  not  an  Indnstrlona  man,  and  that  he 
is  not  a  fit  or  proper  person  to  bave  the 
charge,  custody,  or  control  of  the  clilld.  It 
la  also  alleged  in  the  petition  that  the  fa- 
ther of  the  clilld  remarried  in  December, 
1817,  and  that  in  Novouber,  1918,  tbe  father 
requested  tbe  petitioner  and  the  petittoner's 
wife  to  allow  blm  to  have  the  child  for  a 
short  visit,  to  which  they  consented,  bat 
that  thereafter  the  father  refused  to  return 
the  child  to  the  possession  of  the  petitioner 
and  his  wife,  and  now  claims  the  risbt  to 
keep  the  child  in  his  custody  and  under  his 
control.  It  is  also  alleged  that  it  is  for  the 
best  interests  and  welfare  of  the  child  that 
the  petitioner  shoold  be  amwiuted  her  guard- 
ian. Tbe  estate  of  the  child  Is  allegred  to 
ocmslst  of  a  savings  bank  account  of  the  val- 
ue of  about  $20  and  four  bal^  imids  ot  tbe 
value  of  about  $5  each. 

Monte  Harper,  the  father  of  the  child,  ot»> 
posed  tbe  application  of  tiie  maternal  grand- 
father for  aiHMintment  as  guardian.  After 
hearing  tbe  evidence  pro  and  con  oa  the  ap- 
plication, the  court  found  that  all  tbe  allega- 
tions of  the  petition  were  true,  and  thweopon 
entered  an  order  appointing  Devello  Tipple 
guardian  of  tbe  person  and  estate  of  the 
said  minor  child,  Mary  Elizabeth  Harper. 
The  father,  M<^te  Harper,  brings  this  ap- 
peal, and  seeks  to  review  the  order  of  tbe 
lower  court 

W.  L.  Bamum,  of  Phoenix,  for  aE^llant. 
Alexander  ft  Christy,  of  Pbcen^  for  ap- 
pellee. 

BAKER,  J.  (after  stating  the  facte  as 
above).  We  have  in  this  case  a  contest  be- 
tween the  father  and  tbe  maternal  grandfa- 
ther over  the  custody  and  care  of  a  minor 
child  and  her  estete.  As  to  the  estate  of  the 
child,  It  Is  so  small  and  Inconsequential  that 
it  may  be  dropped  out  of  sight  at  once.  The 
case  is  one  of  a  delicate  nature,  and  It  may  be 
Impossible  to  extricate  the  parties  from  the 
contest  without  disappointment  and  suffering 
somewhere;  but  tbe  voice  of  nature,  which 
declares  that  the  father  Is  the  natural  guard- 
ian of  his  minor  child,  cannot  be  silenced. 
"The  law  does  not  fly  in  the  face  of  nature^ 
but  rather  acts  in  harmony  with  it"  Lamar 
V.  Harris,  117  Ga.  967,  44  S.  B.  S6S. 

[1]  It  Is  disclosed  by  the  evidence  that  the 
mother  of  the  child,  shortly  t>efore  her  death, 
expressed  tbe  wish  that  the  grandmother 
should  take  the  child  and  care  for  her  dur- 
ing the  grandmother's  life,  and  that  the  fa- 
ther, shortly  after  tbe  death  of  bis  wife,  the 
mother  of  the  dblld,  stated  Bubstautlally  that 
he  would  never  think  of  parting  tbe  child 
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from  Its  grandmotber  as  long  as  the  grand- 
luotber  lived.  No  one  can  consider  tlie  re- 
quest of  the  dying  mother  without  a  sincere 
wtsb  that  SQcli  a  request  coald  be  l^lly  en- 
forr^ed.  But  such  is  not  the  case.  Under  the 
law,  the  mother  was  not  vested  with  the 
testamentary  dlsiwsitiou  of  the  child  during 
the  lifetime  of  the  father.  Neither  could  she 
give  the  child  away  without  bis  consent. 
Hernandez  v.  Thomas,  SO  Fla.  622,  39  South. 
641.  2  L.  B.  A.  (N.  S.)  203,  111  Am.  3t  Bep. 
187,  7  Ann.  Cas.  446 ;  Ingalla  r.  Oampbell,  18 
Or.  461,  24  Pac.  004. 

There  is  a  striking  resemblance  between 
the  facts  In  the  Instant  case  and  the  case  of 
Miller  V.  Wallace,  76  Ga.  479,  2  Am.  St  Rep. 
48.  That  case,  like  this,  was  a  contest  be- 
tween the  father  and  the  maternal  grand- 
parents of  a  minor  child.  It  appeared  that 
the  mother  of  the  child,  shortly  before  her 
death,  expressed  the  wish  that  her  mother 
and  father  shonld  take,  care  fo^,  and  raise 
her  child,  and  that  the  father  of  the  child 
stated  that,  as  the  wife  wanted  her  mother 
to  have  the  baby,  she  should  do  so.  The 
father,  subsequently,  by  strategy  gained  pos- 
session of  the  diUd.  and  the  grandparents 
brought  habeas  corpus.  The  trial  court 
awarded  the  child  to  t3ie  grandparents,  bnt 
on  writ  of  error  to  the  Supreme  Court  -of  the 
state  the  Judgment  was  reveraed,  and  It  was 
held,  substantially,  that  the  facts  did  not  au- 
thorize the  award  of  the  child  to  tba  grand- 
paroitB.  Xo  the  same  eftect  are  the  casea  of 
Xxwney  t.  Martin,  123  Oa.  208,  61  8.  B.  804; 
Sharpe  v.  Banks,  26  Ind.  49S ;  P&tker  t.  Wig- 
gins (Tex.  Civ.  App.)  86  S.  W.  788. 

[2]  It  Is  true  that'  there  is  posltiTe  erl-, 
dence  In  the  record  that  tlte  father  promised' 
the  grandmother  that  he  would  not  s^tarate 
the  child  from  her  during  her  lifetime.  It 
appears  that  this  was  a  mere  volunteer 
promise,  made  on  the  part  of  the  father  to 
gratify  the  love  and  accommodate  the  wishes 
of  the  grandmother.  Apparently,  the  parties 
did  not  consider  that  they  were  making  a 
contract  about  the  custody  of  the  child,  and 
even  if  what  was  saiu  could  be  held  to  be  a 
contract,  It  would  nevertheless  be  void  as 
against  public  policy;  for  the  father  caunot 
make  a  valid  and  irrevocable  contract  which 
relieves  liim  from  the  legal  obligation  'to 
maintain,  support,  and  educate  his  minor 
child.  Spencer  on  the  Law  of  Domestic 
RelaUons,  i  4S1;  Brooke  v.  Logan,  112  ind. 
183,  13  N.  E.  C69,  2  Am.  St.  Rep.  177;  Weir 
V.  Mnrley,  99  Mo.  484,  12  3.  W.  798,  6  L.  R. 
A.  672;  Llpsey  T.  Battle,  80  Ark.  287,  97  S. 
W.  iO. 

[3. 4]  The  conclusion  of  the  trial  court 
must  have  been  reached  upon  the  theory  that 
Ihe  welfare  of  the  child  would  be  best  pro- 
moted by  placing  her  in  the  custody  of  the 
grandparents,  because  of  the  Incompetency 
of  the  father.  It  is  manifest  that  the  stat- 
ute vests  In  the  appointing  comt  or  judge 


a  very  large  discretion  In  the  selection  and 
appointment  of  a  guardian;  the  jKiramount 
consideration  being  the  welfare  of  the  child, 
rather  than  the  technical  legal  right  of  the 
parents.  While  this  is  true,  yet  the  court 
should  not  invade  the  natural  right  of  the 
parent  to  the  custody  and  care  of  an  Infant 
child,  except  upon  a  clear  showing  of  delin- 
quency on  the  part  of  the  parent.  In  re 
Forrester.  162  CaL  493,  123  Pac.  283;  Hern- 
andez T.  Thomas,  supra.  The  breaking  of  the 
ties  that  bind  father  and  child  to  each  other 
can  never  be  Justified  without  the  most  sol- 
emn and  substantial  reasons,  established  by 
plain  proof.  In  any  form  of  proceeding  the 
sundering  of  8u<^  ties  shonld  always  be  ap- 
proached by  the  courts  "with  great  caution 
and  with  a  deep  sense  of  responsibility." 
State  v.  Richardson,  40  N.  H.  274,  275.  Or- 
dinarily the  father  is  entitled  to  the  custody 
of  his  minor  child.  This  was.  the  rule  of  the 
common  law  (2  Kent,  Com.  205;  Schouler'a 
Domestic  RelatlCHis,  pars.  246-248;  Spencer 
on  the  Law  of  Domestic  Relations,  i  479), 
and  ^8  rule  of  the  ocnnmoD  law  la  reaf- 
firmed by  the  statute  in  this  state: 

**The  father  or  the  mother  of  a  minor  child 
under  the  age  of  fourteen  years,  if  found  by 
the  court  competeot  to  discharge  the  duties  of 
guardianship,  is  entitled  to  be  appointed  a 
guardian  of  such  minor  dtlld,  In  preference  to 
any  other  person.  *  •  • "  Olnl  Code  (lAlS) 
par.  lUO. 

The  father  in  this  case  proved  himself  to 
be  a  moral  man,  of  exemplary  habits,  and 
industrions.  It  Is  shown  that  at  the  time 
of  the  trial  be  was  conducting  an  automobile 
business,  from  which  he  was  deriving  an  In- 
come of  9300  or  S400  a  month,  and  he  is 
therefore  In  a  position  financially  to  care  for 
his  child.  The  Inference  to  be  fairly  drawn 
from  the  evidence  Is  that  he  entertains  a 
deep  afTecdon  for  the  child.  His  love  and 
aCTectlon  for  his  former  wife  and  his  family 
as  it  then  existed  is  proven  beyond  all  ques- 
tion by  the  pothetic  message  of  love  which 
the  wife,  when  dying,  requested  the  grand- 
mother to  convey  to  her  husband.  She  ex- 
pressed her  love  for  her  husband  just  as  she 
was  passiing  away. 

[5]  True,  since  the  death  of  his  former 
wife,  the  father  has  contracted  a  second  mar- 
riage; but  shall  it  be  said  that  he  therel)y 
forfeited  his  right  to  the  custody  of  his 
child?  There  Is  nothing  In  the  record  de- 
rogatory to  the  character  of  the  second  wife, 
and  it  is  to  be  presumed  that  she  is  a  good 
woman,  and  that  she  will  do  all  that  duty 
demands  that  she  should  do  to  assist  her 
husband  in  the  nurture,  care,  teachlnf;,  and 
protection  of  the  child.  There  Is  no  show- 
ing that  the  father  Is  a  man  of  vicious 
habits  or  Immoral  character.  We  have,  then, 
a  case  where  Uie  father  Is  a  man  of  good 
habits  and  morals,  with  a  lucrative  and 
growing  buslncM,  and  his  home  and  family 
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relations  pleasant  and  happy.  He  la  In  po»- 
sesslon  \}[  the  child.  We  take  It  that  the 
device  or  strategy.  If  It  can  be  so  oaUed,  by 
which  the  father  obtained  possession  6t  the 
child  from  the  'grandmother  (promlsUig  to 
return  the  child  after  taking  it  away  for  a 
Short  visit,  and  falling  to  do  sp),  was  sug- 
gested rather  to  avoid  a  painful  scene  and 
angry  controversy  than  for  any  other  pur- 
pose, and  that  it  would  be  going  too  far  to 
Infer  from  what  then  occurred  that  the 
father  proved  himself  to  be  an  unsuitable 
aud  unfit  person  to  have  the  custody  of  his 
child.  Certainly,  under  the  circumstances, 
we  can  find  no  warrant  In  law  for  taking  the 
child  away  and  placing  her  In  the  grand- 
parent's care.  We  do  not  for  a  moment  ques- 
tion the  affection  and  love  of  the  grandpar- 
eata  for  the  child,  nor  their  ability  and  dis- 
position to  cherish  and  care  for  her;  yet  It 
cannot  be  overlooked  that  they  are  already 
in  the  decline  of  life,  and  can  scarcely  hope 
to  sarrlve  through  all  the  years  of  the  fdilld's 
minority. 

EC,  71  The  petitioner  in  ttifa  cue  rec(«nlz- 
ed  the  necessity  of  afflrmatiTely  showing  the 
Incompetency  of  the  father,  as  proven  the 
auction  in  his  petition  that  the  father  was 
an  unfit  person  to  have  the  cnstody  of  the 
child;  bat  we  do  not  think  that  the  evidence 
■nstains  the  allegattma.  We  do  not  think 
that  the  evidence  aflSrmatlv^  shows  that 
the  father  is  an  unfit  m  inoompetokt  person 
to  have  the  cnstody  of  his  own  child.  We 
are  not  unmindful  of  the  rule  that  where  the 
evidence  Is  conflicting,  or  whwe  different  con- 
clusions may  be  drawn  from  the  evidence,  we 
will  not  Interfere  with  the  Judgmtmt  of  the 
lower  court.  We  have,  however,  considered' 
the  evidence  In  the  Ui^t  of  the  rule  Qiat  it 
will  be  assumed  that  a  father  Is  competent 
to  have  the  care  and  cnstody  of  his  child, 
in  the  absence  of  any  afflrmatlve  showing  to 
the  contrary. 

[tl  We  conclude  that  the  cautions,  drcum- 
spect.  and  humane  judge  of  the  lower  court 
was  mistaken  In  the  exercise  of  hia  discre- 
tionary nowers,  and  that  for  the  lark  of  suf- 
ficient evidence  to  support  the  finding  that 
the  father  was  Incompetent  the  decree  ap- 
pealed from  most  be  reversed ;  and  It  Is  so 
ordered. 

CCXNTNGHAM,  O.  J.,  and  KOSS,  J.,  con- 
cur. 


PEOPLE  V.  HACT  et  aL   (Olv.  1982.) 

(District  Court  of  Appeal,  Third  District.  Cali- 
fornia. Oct  8,  1019.) 

1.  Nuisance  <ti=>84— Refutaiiow  of  boubb  as 

EVIDENCE    UNDEB    ReD    LiOHT  ABATEUENI 

Act. 

In  view  of  Red  Light  Abatement  Act,  {  6, 
general  reputation  of  the  place  Involved  may 


alone  be  sufficient  to  prove  the  character  of 
Buch  place  in  a  proceeding  under  siuh  act  to 

abate  a  naisance. 

2.  NuiSAncB  «=>S4— SurncniflOT   or  xvi- 

DENCE  UNDEB  RBD  LiOHT  ABATEMENT  ACT. 
Is  a  proceeding  by  the  state  under  the  Bed 
Light  Abatement  Act  for  the  purpose  of  abatiog 
a  nuisance  existing  In  a  liouse,  evidence  held 
sufilclent  to  show  the  character  of  the  hoase  to 
be  immoral. 

3.  NousANCE  9=>77— Pboceedinq  tndeb  Bed 
Light  Abatbuent  Act  civil  action. 

A  proceeding  by  the  state  under  the  Red 
Light  Abatement  Act  for  the  purpose  of  abating 
a  nuisance  existing  in  a  honse  is  not  a  crimiDal 
proceeding,  bat  is  a  civil  action. 

4.  NuiBANCB  «=381— Law  of  entbapment  noi 
APPLicABi*  TO  Red  Light  Abatement  Act. 

Since  a  proceeding  by  the  state  under  the 
Red  Light  Abatement  Act  to  abate  a  nnisance 
existing  fn  a  house  Is  a  civil  action,  witnesses 
who  induced  immwal  women  In  the  presence  of 
employe*  of  the  house  to  go  to  such  house  witt 
them  for  Immoral  pnrposea  can  testify  as  to 
Budi  fact,  for  the  purpose  of  lowing  that  the 
house  was  at  the  time  in  question  used  for  the 
purposes  alleged,  and  that  the  persons  in  charge 
of  it  were  allowing  such  use;  the  law  of  entrap. 
meats  not  apjdylng. 

5.  EnDKNCx  «=967{D— House  shown  disob- 
deblt  at  cebtaiit  date  pbesuhed  to  con- 

TINUB  a  NtllSAITCE. 

Where  it  Is  proved,  In  a  proceeding  under 
the  Red  Light  Abatement  Act  to  abate  a  nai- 
sance, that  the  house  was  need  for  immoral 
purposes  np  to  a  certain  date,  there  is  a  pre- 
sumption, in  view  of  Code  Civ.  Proc.  {  1963, 
subd.  82,  that  the  immwal  condition  continoed 
to  exist  so  long  as  la  osual  for  things  or  eondi- 
dons  of  such  natuxv,  in  the  absence  of  satis, 
factory  evidence  to  tibe  contrary.^ 

Appeal  fn»n  Saperlcr  Court,  Butte  Coun- 
ty; H.  D.  Gregory!  Judge. 

Proceeding  by  the  People  of  the  St^te  of 
California  against  L!  D.  Macy'  and  others 
under  the  Bed  Ught  Abatement  Act  Judg- 
moit  tor  plaintiff,  and  defendants  appeal. 
Affirmed. 

Martin  X.  Welsh  and  V.  L.  Hatfield,  boOi 
of  Sacramento,  for  appellants. 

Soto.  B.  Bobinstm,  Dlst  Atty.,  of  Chlco, 
for  the  People. 

BUBCTElTr,  J.  The  action  was  brou^t 
under  the  Bed  Li«^t  Abatem»t  Act  (St.  1918, 
p.  20)  for  the  purpose  of  abating  a  nnisance 
existing  in  the  Johnson  House,  a  hotel  in 
Cbico,  and  of  causing  the  same  to  be  closed 
as  provided  by  the  provisions  of  said  act 
The  Judgment  was  in  favor  of  the  pialntltT, 
from  which  the  owner  of  the  premises  has  ap- 
pealed. Three  points  are  made  by  appellant, 
as  follows: 

(1)  He  insists  that  tlie  evidence  is  insuf- 
ficient to  sustain  the  Judgment,  t<a  the  reasoD 
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ttat  It  cwaLBta  solely  of  evidence  of  the 
general  reputation  of  said  house  in  the  com- 
munity. 

(2)  It  Is  claimed  that  the  testimony  of  the 
two  InvestlgatorB  or  detectives,  who  testi- 
fied In  the  case,  cannot  he  considered  by  rea- 
son of  the  application  of  the  doctrine  of  the 
"law  of  entrapments." 

(3)  The  further  claim  is  made  that  the  evi- 
dence Is  Insufficient  to  show  that  at  the  time 
of  the  filing  of  the  complaint  on  the  14th  of 
September,  191S,  or  at  the  time  of  the  trial, 
one  month  later,  the  house  was  being  used 
for  said  unlawful  purposes,  assuming  that 
the  evidence  was  sufficient  to  show  such  use 
on  August  12,  1918,  the  date  on  which  the 
last  act  of  Illicit  Intercourse  and  the  reputa- 
tion of  the  house  were  shown. 

[1 , 2]  From  reading  and  an  examination  of 
the  record  we  are  satisfied  that  there  is  no 
merit  whatever  In  any  of  these  contentions. 
As  to  the  first  point  there  was  a  strong  show- 
ing of  the  bad  reputation  of  the  house  in  said 
community.  The  witnesses  who  so  testified 
were  persons  of  long  residence  there,  or  per- 
sons engaged  in  business  in  Chlco,  or  persons 
whose  calling  would  tend  to  make  them 
familiar  with  the  general  reputation  of  any 
hotel  in  the  community.  They  comprised 
business  men,  ministers,  peace  officers,  and 
also  women  who  were  interested  in  the  so- 
cial conditions  and  welfare  of  the  communi- 
ty. Their  testimony  was  direct,  clear,  and 
unequivocal  that  the  house  had  a  bad  repu- 
tation In  the  respects  indicated.  As  an  ex- 
ample of  the  general  character  of  the  testi- 
mony of  these  various  witnesses,  we  may 
quote  from  the  record  of  the  testlm<Hiy  of 
Galen  L.  Bose  as  follows: 

"Q.  Do  you  know  the  general  reputation  of 
the  Johnson  House  for  lewdness,  prostitution, 
or  assignation?  A.  I  dow  Q.  What  it  is,  good 
or  bad?  A.  Bad. 

"Cross-examination:  Q.  With  wiiom  did  you 
discuss  the  reputation  of  the  Johnson  House, 
Mr.  Bose?  A.  I  have  discussed  it.  It  came  up 
in  a  general  way  in  a  conversation  with  a  con- 
siderable number  of  people.  I  do  not  know  as 
I  recollect  the  individnals;  hat  is  a  toidc  that 
comes  up  frequently  In  a  conversation  in  a 
general  way.  And  in  all  of  my  conversations  I 
never  heard  a  good  word  for  tbe  JcAnson  House, 
and  I  heard  a  good  many  speak  and  they  were 
that  it  was  bad." 

It  is  to  be  observed  that  section  5  of  said 

act  provides: 

"In  such  action,  evidence'  of  the  general  rep- 
utation of  the  place  shall  be  admissible  for  tbe 
purpose  of  profing  the  existence  of  said  nni- 
sance." 

This  would  seem  to  imply  that  such  evi- 
dence may  be  of  Itself  sufficient  to  prove  the 
cliaracter  of  the  house,  and  upon  this  point 
It  may  be  said  that  seldom  is  such  a  strong 
showing  made  as  appears  in  the  present  in- 
stance. But  beyond  that,  there  was  strong 
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evidence  that  the  character  of  several  in- 
mates or  frequenters  of  the  hotel  was  moral- 
ly bad*  and  this  is  a  circumstance  of  great 
importance  in  the  determination  of  the  char- 
acter of  the  house.  De  Martini  t.  Anderson, 
127  Cal.  33,  69  Pac.  207.  As  an  example  of 
this  Hue  of  evidence  we  may  quote  from  the 
record  of  the  testlmw'y  of  William  Alexan- 
der, formerly  cblef  of  police,  as  follows: 

"Q.  Do  you  know  of  your  own  personal  knowl- 
edge, Mr.  Alexander,  while  you  were  acting 
chief  of  police  of  the  city  of  Ghico,  of  any  wo- 
man of  a  lewd  or  Immoral  character  going  to 
tbe  Johnson  House?  A.  I  do.  I  know  of  one 
Myrtle  McNeal,  who  was,  at  one  time  an  in- 
mate of  the  house  of  prostitution  known  t6  the 
house  as  snch,  haviiig  lived  in  the  Johnson 
House  tor  some  time.  A.  Do  yon  know  of  any 
other  such  person?  A.  Of  my  own  knowledge  I 
do  not  know  <rf  any  such  person,  except  that  I 
have  seen  women,  whose  reputation  was  known 
to  be  bad,  go  into  the  J<^80n  House  at  all 
hours  of  tiie  day." 

There  was  other  evidence  of  similar  char- 
acter and  import  In  addition  to  the  fore- 
going, there  was  the  positive  testimony  of 
the  two  Investigators  or  detectives  of  acts 
of  Improper  relations  with  a  certain  woman 
known  as  Hazel  Howard  In  said  house  on 
August  10  and  August  12,  1918.  It  appears 
further  tliat  said  woman  had  a  notorious 
reputation  for  immorality  in  the  community 
and  was  in  conversation  with  the  clerk  of  the 
house  in  front  of  the  desk  in  the  office  of  said 
premises  when  one  of  said  detectives  came 
up  and  the'  agreement  was  made  between  him 
and  her  in  the  presence  and  hearing  of  said 
clerk  to  occupy  together  a  room  in  said 
house.  In  fact,  the  evidence  seems  as  strong 
and  conclusive  of  the  truth  of  the  charge 
against  tbe  house  as  has  appeared  In  any 
case  of  this  class  that  this  court  has  1>een 
called  upon  to  consider. 

[3, 4]  As  to  the  second  point,  It  Is  sufficient 
to  say  that  the  record  contains  no  evidence 
that  said  detectives  or  either  of  them  offered, 
any  inducement  to  or  enticed  or  allured  or 
urged  or  persuaded  in  any  manner  the  said 
Hazel  Howard  to  commit  any  crime  or  to 
go  to  the  Johnson  House  for  any  immoral 
purpose  whatever.  Moreover,  this  is  not  a 
criminal  proceeding,  but  is  a  dvil  action  for 
the  purpose  of  abating  a  nuisance,  and  If 
such  inducement  had  been  offered  the  evi- 
dence would  be  admissible  for  the  purpose  of 
showing  that  said  Johnson  House  was  at 
the  time  in  question  used  for  the  purposes 
alleged  in  said  complaint  and  that  the  per- 
sons in  charge  of  it  were  allowing  such  use. 
In  this  connection  it  may  be  proper  to  quote 
from  Corpus  Juris,  vol.  16.  p.  88,  on  the  doe- 
trine  of  entrapments,  as  follows : 

"While  it  has  been  said  that  the  practice  of 
entrapping  persons  into  crime  for  tbe  purpose 
of  instituting  criminal  prosecutions  Is  to  be 
deplored,  and  while  Investigation,  as  distin- 
guished from  mere  entrapment,  has  often  been 
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condemned  and  hu  sometimes  been  held  to  pre- 
vent the  act  Crom  being  criminal  or  panishable, 
the  geaeral  rule  la  that  it  ia  no  defenae  to  the. 
perpetrator  Ol  a  crime  that  facUitlea  tor  ita 

commission  were  purpoaely  placed  in  his  way, 
'  or  that  the  criminal  act  was  done  at  the  'decoy 
solicitation'  of  persona  seeking  to  expose  the 
criminal,  or  that  detectives  feigning  complicity 
in  the  act  were  present  and  apparently  aseisting 
in  its  commission.  Especially  is  this  true  in 
that  class  of  cases  where  the  offense  is  one  of  a 
kind  habitually  committed,  and  the  solicitation 
merely  furnishes  evidence  of  a  course  of  con- 
duct." 

.  It  \^ill  be  obserred  that  In  nearly  all  of 
those  cases  where  such  eTldence  tias  been 
held  inadmissible  It  has  been  upon  the 
ground  that  no  crime  baa  been  actually  com- 
mitted, as  in  the  case  where  the  owner  in- 
duces a  person  to  steal  his  property.  In  such 
case  there  could  be  no  commission  of  the 
crime,  It  the  property  is  taken  with  the 
owner's  consent,  since  it  Is  an  essential  fac- 
tor of  the  crime  of  larceny  that  It  be  against 
the  will  of  the  owner.  It  may  be  further 
said  that  the  cases  distinguish  clearly  be- 
tween measures  used  to  entrap  a  person  In- 
to crime  and  artifice  used  to  detect  persons 
suspected  of  being  engaged  in  criminal  prac- 
tices, particularly  as  such  criminal  practices 
vitally  affect  the  public  welfare  rather  than 
Individuals.  People  v.  Liphardt,  105  Mich. 
80,  62  N.  W.  1022.  This  distinction  is  Illus- 
trated in  the  case  of  People  v.  Haselman,  76 
Cal.  400,  18  Pae.  425,  9  Am.  St  Rep.  238, 
wlildi  was  a  criminal  prosecution  for  lar- 
ceny. The  complaining  witness  was  a  con- 
stable, who,  for  the  purpose  of  detecting  per- 
sons in  theft,  placed  money  in  his  podcets 
and  pretended  to  be  drunk  In  order  to  catch 
some  one  in.  the  act  of  taking  money  from  his 
poc^t,  and  the  defendant  was  caught  In  this 
way.  It  was  held  that  these  acts  of  tfas 
complaining  witness,  way  of  inducanent, 
did  not  amount  to  a  consent  to  the  taking, 
ai^  were  no  defenae  to  the  criminal  charge. 
The  most  that  could  be  said  in  the  present 
instance  as  to  the  conduct  of  said  investl- 
gatora  was  that  they  resorted  to  artlflce 
and  strategy  and  placed  themselves  in  an 
attitude  of  willingn^  to  participate  in  the 
commission  of  an  Inunoral  and  illegal  act  in 
order  to  obtain  evidence  of  the  character 
of  said  house.  Of  course,  it  is  to  be  regretted 
that  It  should  seem  neoeasary  or  expedient 
or  proper  for  reputable  dtlsens  to  so  conduct 
themselves,  bat  that  Is  not  sufficient  reason 
for  rejecting  their  testimony  as  alto^tha 
unworthy  of  credence.  Manifestly  In  this 
class  of  cases  it  Is  usually  quite  dlfflcalt  to 
secure  evidence  of  the  true  character  of  the 
house,  and  therefore  there  is  some  excuse 
and  Justification  In  the  interests  of  the  public 
welftire,  for  the  questionable  method  adopted 
by  said  investigators.  • 
[E]  As  to  the  third  point,  it  is  sufficient  to 


Bay  tliat  It  was  proved  ttiat  the  Johnson 
House  was  used  for  said  Immoral  purposes 
da  late  as  August  12,  1S18,  and  that  there 
was  a  course  of  sudi  conduct  up  to  that  time. 
From  this  proof  the  presumption  would  fol- 
low that  said  condition  continued  to  exist 
as  long  as  is  usual  for  things  or  conditions 
of  such  nature.  Code  Civ.  Proc.  1 1963,  sulxl. 
32.  Of  course,  if  there  were  satisfactory  evi- 
dence that  Qie  condition  bad  changed.  It 
might  be  said  that  the  presumption  was  over- 
come. '^There  was  indeed  the  testimony  of  the 
owner  of  the  premises  that  no  immoral  acts 
of  the  character  charged  had  been  committed 
In  the  house  since  said  date  of  August  12, 
1918.  He  even  went  further  and  declared 
that  no  exuAi  acts  bad  ever  been  committed 
therein.  The  lower  court,  undoubtedly,  was 
not  greatly  Impressed  with  the  truthfulness 
of  bis  statements.  We  cannot  say  that  he 
was  entitled  to  any  more  credit  than  was  ac- 
corded him  by  the  trial  }udge.  As  bearing 
upon  this  consideration  we  may  dte  People 
V.  Dlllman,  174  Pac.  951;  White  v.  White. 
82  Cal.  427,  23  Pat  276,  7  L.  R,  A.  799;  Ho- 
henshell  V.  South  Riverside,  etc.,  Co..  128 
CaL  627,  61  Pac.  371;  Judge  v.  Krlbs,  71 
Iowa,  183,  32  N.  W.  324 ;  Halfman  r.  Spreen, 
75  Iowa,  309,  39  N.  W.  512. 

We  ttdnk  it  must  be  held  tibat  the  case  was 
fairly  tried  and  Justly  decided,  and  that  no 
error  whatever  appears  in  the  record. 

The  Judgmeot  is  therefore  afBrmed. 

We  coocur:  SIXISON,  Presiding  Judge 
pro  tern.;  HABT,  J. 


EHRRART  et  sL  t.  MAHONT  et  bL 
(OlT.  1990.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Oct  4, 1019.) 

1.  EpECIVIO  PSBPOBICUICB  «=»114(^-nNKCES- 
BITT  or  PXJBADXRO  UBBBTTUUI  OF  CAUSE  OF 

Aonon. 

To  obtain  relief  by  way  of  specific  perform- 
anee,  it  is  necessary  to  plead  that  defendaat 
has  received  an  adequate  consideratioD  for  tlH 
contract,  and  that  it  is  as  to  him  just  end  rea- 
BopaUe,  as  required      Gir.  Code^  I  8391. 

2.  SpEcmO  PERFQBUAlfCX  «=9ll4(2>— Stmi- 
CIEKCT  OF  ALLEOATIONB  AS  TO  BEASONABU- 
NESB  AND  FAIBNEBS. 

In  a  suit  for  specific  ■  performance  of  a 
contract  for  the  purchase  of  mining  claims,  al- 
legations that  tbe  purchase  price  was  fair  end 
reasonable,  and  that  tbe  contract  was  as  to 
defendants  just,  reasonable,  air,  and  equitable, 
while  to  some  extent  involving  conclusions, 
held  sufficient  as  against  general  dmurrer*  in 
view  of  Glv.  Code,  i  3391. 
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S.  Affkai;  Aim  msoE  <B>lOOd0>— Dnznoif 

on  mOB  AFFEU.         TO  lEKDEB  LAW  OF 

CASE. 

A  decision  by  tbe  Supreme  Court  od  appeal 
in  a  suit  tor  specific  performance  tliat  a  defec- 
iivo  tender  was  immaterial  where  a  conveyance 
would  have  been  refused  in  any  event  consti- 
tutes the  law  of  the  caae  on  a  Bubseq|ient  ap- 
peal, wba»  the  facta  pteaeDted  arc  the  aame. 

Appeal  fraik  Superior  Court,  CalaTeras 
County;  N.  D.  Arnot,  Judge. 

Actton  by  OSiomaa  J.  ESirhart  and  aoother 
against  D.  R.  Mabony  and  others.  From  a 
judgment  for  plalntUfs,  defaidanta  ai^eal. 
Affirmed. 

W.  A.  Dower,  ot  San  Andreas,  for  appel- 
lants. 

Snyder  ft  Snyder  and  NuttOT  ft  Hancock, 
all  of  Stockton,  for  respondents. 

'HAR<r,  J.  On  September  27,  1910,  the 
parties  to  the  action  entered  Into  a  written 
agreement  denominated  "Contract  for  Deed," 
whereby  tbe  plaintiCCs  agreed  to  sell  and  the 
defendants  agreed  to  purchase  three  certain 
gnartz  raining  claims  in  Calaveras  county  for 
the  sum  of  $8,000,  payable  In  Installments, 
and  defendants  agreed  to  do  all  assessment 
work  on  said  claims  from  the  date  of  said 
contract.  Defendants  paid  tbe  first  Install- 
ment of  $50,  but  made  no  further  payments, 
and  they  notified  plalntifTs  that  they  refused 
to  carry  out  said  contract  or  to  pay  any  fur^ 
ther  Installmenta.  On  the  19th  of  December, 
1910,  plaintiffs  executed  a  deed  of  said  min- 
ing property,  conveying  the  same  to  defend- 
ants, and  offered  to  deliver  the  same  to  de- 
fendants upon  the  payment  of  the  balance  of 
the  purchase  price,  which  defendants  refused 
to  do.  This  action  was  brought  to  recover 
the  balance  of  the  pnrdiase  price,  $2,960,  and 
tbe  sum  of  $300,  whlcih  plalntlflfB  alleged  they 
had  expoided  for  assessment  work  npon  tbe 
daima.  Judgment  was  in  ftiTOr  ot  plalntUFs 
ft)r  tbe  amount  fined  for,  and  this  appeal  Is 
prosecuted  by  defmdanta  from  said  Judgment 
npon  the  judgment  roll  alone. 

Hie  action  was  before  the  Supreme  Court 
upcm  an  appeal  from  a  former  Judgmoit  for 
the  same  amount.  Ehrtiart  t.  Hahony  et  al., 
170  Gal.  148,  148  Pac.  934.  That  court  held, 
upon  the  authority  of  White  t.  Sage,  149  Cal. 
613,  87  Pac.  193,  and  Sparks  V.  Bess,  IS  GaL 
186,  tbat  the  action  here  Is  In  effect  one  for 
the  specific  performance  of  a  contract,  and 
reversed  the  judgment  for  the  reason  that — 

"The  complaint  does  not  allege,  nor  does 
the  court  find,  facta  showing  tbat  there  was  an 
adequate  consideraticm  for  tlie  obligation  aougbt 
to  be  enforced,  or  that  tbe  contract  was  Just 
or  reaaonabis  as  to  the  d^endants." 

Upon  the  case  being  returned  to  the  superi- 
or court  of  Calaveras  coimty  the  complaint 
was  amended  as  follows: 


"That  aaid  defendants  have  recdved  an  ade- 
quate consideration  for  said  contract;  that  the 
price  for  which  the  defendants  so  agreed  to 
purchase  said  property  and  the  plaintiffs  so 
agreed  to  sell  tbe  same  is  a  fair  and  reasonable 
price  for  said  property  and  a  fair  valuation 
thereof,  and  that  said  contract  ia,  as  to  the 
defendants*  just,  reaaooaUe,  fait,  and  equitable, 
and  was  fairly  entered  into  between  the  plain- 
tiffs and  defendanta'* 

—and  a  finding  was  made  accordingly.  To 
the  amended  complaint  tbe  defendants  sub- 
mitted a  general  demurrer,  which  was  over^ 
ruled,  whereupon  they  filed  an  answer  thereto. 

Two  points  are  made  by  appellants  for  a 
reversal  of  tbe  present  judgment:  First. 
Tbat  the  complaint  falls  to  disclose  that  the 
contract,  as  to  tbe  defendants  Is  just  and  rea- 
sonable, and  that  they  have  received  an  ade- 
quate consideration  for  the  contract.  CU. 
Code  9  3391.  Second.  Tbat  the  findings  do- 
not  support  the  theory  that  ''defmdants 
served  notice  that  they  refused  to  perform 
th^  part  of  the  ctmtract  prior  to  the  Ume 
that  re^ndents  made  tender  and  demand." 

Section  3391  of  the  CItU  Code  declares  that 
Bpedflc  performance  cannot  be  ^forced  as  to 
the  party  against  whom  that  remedy  Is  In- 
voked, 'If  he  has  not  received  an  adequate 
consideration  for  the  contract,'*  or  "If  It  Is 
not,  as  to  him,  Just  and  reasonabte." 

[1}  Tbe  above  requisites  In  an  action  for 
rdlef  by  way  of  spedflc  petfbrmance,  as  all 
the  authorities  say,  most  be  pleaded  and 
proved  to  justify  the  awarding  of  such  relief. 

[2]  The  amended  complaint  In  this  action, 
as  we  have  seen,  alleges  tbat  the  price  at 
which  the  defendants  agreed  to  purchase  tbe 
property  in  question  "Is  fair  and  reasonable 
and  a  fair  valuation  thereof,  and  that  said 
contract  Is,  as  to  the  defendants,  just,  reason- 
able, fair,  and  equitable,"  etc.  While  these 
allegations  In  a  measure  Involve  conclusions 
of  the  pleader  and  of  law,  they  also  Involve  a 
statement  of  tbe  fact.  At  any  rate,  they  are 
sufficient  to  resist  the  effect  of  a  general  de- 
murrer.  The  amended  answer  specifically 
denies  these  all^ationa,  and  thus  tendered  an 
Issue  upon  the  question  of  the  fairness  and 
reasonableness  of  the  consideration;  and, 
the  api>eal  not  being  supported  by  a  tran- 
script of  the  testimony  or  a  bill  of  exceptions, 
we  may  presume,  in  support  of  the  judgment, 
that  the  action  was  tried  upon  the  theory 
that  the  allegations  were  sufficient,  and  that 
testimony  was  received  without  objection  In 
support  thereof. 

Tbe  remaining  point  of  those  urged  for  a 
reversal  involves  an  attack  upon  the  findings 
that  the  defendants  notified  the  plaintiffs  "of 
their  refusal  to  perform  their  part  of  the  con- 
tract, and  that  plaintiffs  made  a  tender  of  a 
conveyance  to  defendants,  and  demanded  of 
them  the  performance  of  tbe  contract. 

The  complaint,  the  answer,  and  the  flnd- 
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Ings  upon  the  question  of  tender  and  the  re- 
fusal of  the  defendants  to  stand  up  to  the 
contract  are  precisely  the  same  here  as  they 
were  In  the  record  on  the  former  appeal* 
,wblch,  like  the  appeal  here,  was  from  the 
Judgment  on  the  Judgment  roll  altme.  The 
question  of  tender  was  presented  to  the  Sup* 
rcme  Court  on  the  former  appeal,  and  In  the 
opinion  in  that  case  (Ehrhart  et  al.  T.  Ma- 
hony  et  al.,  170  Cal.  148, 148  Pac.  934,  supra) 
was  disposed  of  as  follows : 

"The  appellantj  criticise  the  allegation  of 
tender,  but  since  their  answer  showed  that  a 
^inveyance  would  have  been  refused  in  any 
event,  technical  defects  in  the  tender,,  or  even  a 
want  of  any  tender,  would  be  of  no  importance. 
dv.  Code,  S  1440." 

[3]  The  facts  presented  on  both  appeals 
upon  the  point  now  under  review  being  the 
same,  the  above  is  the  law  of  the  case  as  to 
said  point,  and  la  decisive  thereof  against  the 
position  of  the  appellants. 

No  other  points  are  presented. 

The  Judgment  Is  affirmed. 

We  ccaumr:  ELLISON,  Presiding  Judge, 
pro  tern. ;  BURNETT,  J. 


TORMBT  T.  McINTOSH  et  aL    (Civ.  2635.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Oct.  2,  1919.  Rehear- 
ing Denied  by  Supreme  Oourt  Dee.  1,  1919.) 

Estoppel  ^=»22(3)— Reoixaxs  nr  Ars±asaam 

BOND. 

Where  sureties  caused  attachment  bond  to 
be  drawn  which  purported  to  be  authorized  by 
defendant  in  attachment  suit,  and  which  in 
form  complied  with  Code  Civ.  Proc.  |  540,  and 
the  property  was  released  in  reliance  upon  rep- 
resentations therein,  sureties  were  estopped  by 
recitals  in  bond  from  proving  that  it  was  not 
given  by  defendant  but  by  persons  having  no 
ri^t  to  give  such  bond. 

Appeal  from  Superior  Court.  CSty  and  Coun- 
ty of  San  Frandsco;  Geo.  A.  Sturtevant, 
Judge. 

Action  by  Ben  R  Tormey  against  Belinda 
P.  Mcintosh  and  others.  From  Judgment 
denying  relief,  plaintiff  ai^rala.  Reversed. 

Milton  Newmark  and  Clarence  A.  Shnej, 
both  of  San  Francisco,  for  appellant 

J.  Oscar  Goldstein,  of  Chico,  for  respond- 
ents. 

i/ANGDON,  P.  J.  This  Is  an  appeal  from 
a  Judgment  for  the  defendants  In  an  action 
brought  against  them  as  sureties  upon  a  bond 
f^rcn  pursuant  to  the  provisions  of  section 
540,  Code  of  Civil  Procedure.  In  1912,  plain- 
tiff began  an  hction  In  the  superior  court  for 


Butte  county  against  one  Frank  N.  Miller, 
seeking  to  recover  $1,200  for  merchandise  sold 
and  delivered  to  him.  At  the  time  of  the  com- 
mencement of  the  suit,  a  writ  of  attachmoit 
was  issued  and  placed  in  the  bands  of  the 
sheriff  for  ezecntion.  The  sheriff  levied  upon 
a  stock  of  merchandise  In  a  store  In  Chico. 
which  was  the  property  of  the  defmdant  in 
that  action.  The  defendants  In  the  present 
action  executed  a  bond  meeting  tbe  require- 
ments of  section  540,  Code  of  Civil  Procedure, 
which  is  the  bmid  sued  upon  in  the  present 
action.  Upon  receipt  of  the  bond,  the  sheriff 
released  the  property  which  he  had  seized. 
Subsequently,  Miller  was  adjudged  a  bank- 
rupt, and,  in  the  course  of  the  administration 
of  his  property  in  the  bankruptcy  court,  plaln- 
tifl?  received  a  dividend  of  something  over 
$300,  which  amount  was  credited  on  Miller's 
account.  Thereafter,  the  defendant  In  tbe 
attachment  suit  filed  a  supplemental  answer 
setting  up  his  discharge  in  bankruptcy.  Plain- 
tiff asked  for  a  Judgment  against  the  def^d- 
ant  for  the  balance  du^  in  order  that  he 
might  be  enabled  to  enforce  his  rights  against 
the  sureties  on  the  bond.  He  asked  that  Judg- 
ment be  entered  In  his  favor  with  a  peipetnal 
stay  of  execution  against  the  property  of  Mil- 
ler. The  superior  court  gave  Judgment  for  the 
defendant,  from  which  judgment  an  appeal 
was  prosecuted,  and  said  JudgmMit  reraseA. 
The  superior  court  then  rendered  Its  judgment 
In  favor  of  the  plaintiff  in  the  sum  of  $875.30 
with  a  popetual  stay  of  execution  agaioat  the 
property  of  MUIer.  Demand  was  made  npon 
the  sureties,  who  refused  to  pay,  and  tbe 
present  action  was  bronght  against  th^i.  In 
which  action  Judgment  was  rendered  In  their 
favor. 

The  aK»dlant  argoea  at  aome  length,  and 
cites  nnmerous  cases  In  Bivport  of  the  propo- 
sition, that  the  snbaequent  bankra^cy  of  the 
attadiment  defendant  did  not  rdiere  the 
bondsmen  trom  tbelr  liability.  It  la  unneces- 
sary tor  US  to  dlseosB  ttais  point  hra«,  because 
It  iB  conceded  by  reepondents  In  their  brltf 
that  the  subsequent  bankruptcy  of  Miller 
would  not  In  Itself  rdease  the  defendants  In 
the  present  action.  If  thore  were  no  othw 
valid  defffiises  to  the  bond. 

There  are  aerenU  points  made  in  the  briefs 
under  dlfla«nt  subdivlsioiw,  but  they  are  all 
induded  in  tbe  main  question  presented.  Tbe 
record  preeenta  a  conflict  in  the  evidepce  on 
ctttain  matters,  arising  by  reason  of  the  fact 
that  tbe  defendant  Hazel  Miller  testified  in  di- 
rect contradiction  to  some  of  the  recitals  of 
the  bond  she  had  executed.  Tbe  findings  of 
the  trial  court  on  snch  matters  are  In  direct 
conflict  with  the  recitals  of  the  attachment 
bond  glvm  by  the  defendants.  The  Inquiry 
must  then  be  whether,  under  the  facts  of  this 
case,  the  defendants  may  contradict  by  their 
testimony  the  positive  recitals  of  the  bond, 
which  recitals  tliey  represented  to  the  plain- 
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tiff  to  be  true,  and  upon  the  strength  of  which 
the  pla^tUt  relinquished  what  waa  at  the 
time  a  Tery  valnable  right. 

At  the  time  the  bond  was  given,  the  defend- 
ant Mcintosh  was  the  mother-in-law  of  Mil- 
ler, and  the  d^endant  Hazel  P.  MlUer  was  his 
wife.  It  appears  that  Mrs.  Miller  had  loaned 
her  husband  about  $2,600,  which  had  been 
used  by  him  in  purchasing  the  store,  and  that 
he  had  promised  to  repay  this  amount  to  her. 
She  testified  that  at  the  time  the  attachment 
was  threatened  she  and  her  husband  were 
having  domestic  troubles;  that  her  husband 
had  gone  to  San  Francisco,  and  she  did  not 
know  where  he  was;  that,  when  she  received 
notice  of  the  contemplated  attachment,  she 
was  ill  at  her  mother's  home ;  that  she  and  her 
mother  signed  the  bond  of  tbeir  own  motion, 
upm  the  advice  of  their  attorney  and  without 
any  request  from  Miller  so  to  do;  that  said 
bond  was  signed  for  the  purpose  of  protecting 
the  Interest  that  she  (Mrs.  MiUer)  bad  In  the 
store;  that  the  property  was  attached,  and 
later  veleaaed  by  the  aherltC  after  he  received 
the  bond;  and  that  she  was  in  the  store  when 
the  sheriff  released  It  from  the  attadiinent. 
Upon  this  testimony,  as  against  the  positive 
recitals  of  the  bond,  as  found  by  the  court, 
the  d^^dants  base  their  argummt  ttiat  the 
bond  was  not  given  by  the  d«F«idant  In  the 
attadune^t  salt  for  hla  benefit,  but  was  given 
by  persons  having  no  right  under  the  statute 
to  give  such  a  bond,  and  for  the  benefit  of  such 
persons  alcme.  The  trial  court  accepted  this 
view  and  found  in  accordance  therewith.  Hie 
bond  Itself  Is  signed,  not  only  by  the  sureties, 
tnit  by  Frank  N.  Miller  himself.  It  recites 
that  whereas  the  said  defttdant,  Frank  N. 
Miller,  is  deslzYius  of  giving  the  undertaking 
mentioned  in  the  writ,  now,  ther^re,  the 
undersigned,  et&  There  Is  tai  the  record 
the  testimony  of  Guy  S.  Kennedy,  identifying 
the  signatare  of  Frank  Miller  upon  the  boni, 
and  this  witness  also  stated  that  he  saw  Mil- 
ler in  Chico  between  the  time  tlie  writ  was 
Issued  and  the  btmd  was  givoL  Mrs.  Miller 
herself  admits  that  the  signature  upon  the 
bond  looks  like  the  signature  of  her  forma 
husband.  The  dedaions  of  this  state  are  to 
the  efFect  that  ftxe  recitals  of  sndi  a  bond  are 
eoncinstve  as  betweCT  the  parties  thoeto. 
Pierce  v.  Whiting,  63  Cal.  640 ; '  Smith  v.  Far- 
go, 57  Cal.  159;  Bailey  v.  -fflltna  Indemnity 
Co.,  5  Cal.  App.  744,  01  Pae.  416;  McMillan 
V.  Dana.  18  CaL  346.  The  facta  of  this  case 
are  such  as  to  call  strongly  for  the  application 
of  the  principle  announced  in  the  foregoing 
cases.   Taking  doFendants'  view  of  the  evi- 


dence, we  have  a  case  where  Mrs.  Miller  was 
seeking  an  advantage  to  herself — seeking  to 
protect  her  interest  in  the  property.  She 
claims  now  that  she  had  no  ri^t  to  protect 
this  Interest  by  furnishing  an  attachment 
bond  of  her  own  motion.  Let  us  assume  that 
she  had  not,  and  that  the  only  right  of  this 
kind  was  in  the  defendant  In  the  attachment 
suit,  Frank  MlUer.  If,  then,  this  is  assumed 
to  be  the  law,  we  must  also  assume  that  such 
facts  were  known  to  her  and  her  attorney. 
But  she  nevertheless  caused  a  bond  to  be 
drawn  by  her  attorney  which  purported  to  be 
authorized  by  MiUer,  and  in  form  complied 
with  the  statutory  bond  which  he  might  have 
furnished.  She  signed  this  bond;  it  was  given 
to  the  sheriff.  The  record  is  ^ent  as  to  who 
actually  gave  the  bond  to  the  sheriff,  bat  we 
will  assume  that  It  was  regularly  given  to 
him  a  person  authorized  to  do  so.  The 
b<md  was  signed  by  Frank  Miller;  the  pnq>- 
erty  was  rdeased  under  said  bond.  The  plain- 
tiff in  the  attacSiment  snit  relied  1^>on  the 
representations  made  in  the  bond.  Mrs. 
Miller  Accepted  the  cehsue  of  du  {woperty; 
she  knew  it  had  been  rdeased  In  reliance 
upon  the  bond.  Later,  when  called  upon  to  re- 
SPCHid  upon  the  bmd.  she  attonpted  to  contra- 
dict Oie  v«7  allegations  up<m  whlcb  she 
secured  the  release  of  the  attached  property. 
We  must  conclude  that,  though  the  facts  be 
as  found  by  the  trial  court,  these  defendants 
are  nevertheless  estopped  by  the  recitals  of 
the  bond  to  prove  sneh  fticts  in  contradiction 
of  snch  recitals.  Tb^  findings  of  the  trial 
court  upon  which  the  Judgment  is  based  are 
findings  which  have  no  support  except  In  this 
testimony  on  behalf  of  the  def«dants.  The 
plaintiff  objected  to  the  intztdnctlon  of  such 
evidence,  and  his  objectlcms  were  overruled. 
This  ruling  was  error;  the  testimony  should 
not  have  been  adralttM,  and,  if  it  Is  ignored, 
there  Is  no  evidenca  in  the  record  to  sustain 
the  findings  upon  which  the  judgment  was 
based. 

The  case  of  Thayer  v.  Braden,  27  Cal.  App.' 
435, 150  Pac.  653,  relied  uptm  by  respondents, 
is  not  inconsistent  with  the  views  herein  an- 
nounced. TAe  question  Involved  here  does  not 
arise  in  that  case. 

As  to  the  contention  that  the  bond  was 
given  to  prevent  an  attachment  and  not  to 
release  one,  the  case  of  Preston  v.  Hood,  64 
Cal.  405,  1  Pac.  487,  disposes  of  that  conten- 
tion. 

The  Judgmoit  is  revCTsed. 

We  concnr:  BRITTAIN,  J.;  NOUBSE,  J. 
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McLOUD.   (No.  9438.) 

(Supreme  Court  of  Oklahoma.   Nov.  18,  1019.) 

(Si/llahv»  bv  the  Court.) 

1.  EviDBNCB  C=>17— Judicial  hoticjb  of  co- 
incidence QF  DAYS  OF  WEEK  WITH  DATS  OF 
HOHTH ;  Sunday. 

Judicial  notice  will  be  taken  of  the  coinci- 
dence of  the  days  of  the  week  with  the  days 
of  the  mouth,  and  of  the  days  of  the  month 
OD  which  Sunday  fallcu 

2.  Appeal  and  ebbob  ^»701(1)— No  review 
of  tbial  buur03  in  ab8eh0e  of  becobo 

bvidbkce. 

Where  none  of  the  evidence  appears  in  the 
record,  and  there  is  no  statement  of  what  it 
tended  to  prove  or  that  it  raises  the  questions 
on  which  instructionB  are  based,  this  court  will 
not,  as  a  reneral  rule,  determine  whether  t^ere 
was  error  in  the.ruliiica  of  the  court  as  to  the 
instructions  given  and  refused.  Following  Tur- 
man  t.  Burton  et  uz.,  87  Okl  6,  130  Pac  149. 

S.  Appeax  and  EBBOB  4=»716(2)— Beview  or 

BEFUSAL  TO  BEQUEST  BTENOOBAFHEB  TO  TAKE 
DOWN  STATEUENTB  AT  TBUX. 

Where  it  is  desired  to  review  the  action  of 
the  trial  court  in  refusing  to  reQolre  the  ste- 
nographer to  take  down  statements  made  during 
the  trial  of  any  cause,  under  the  terms  and  pro- 
visions of  section  1786  or  section  1834,  fiev. 
Laws  1910,  and  such  statements  or  proceedings 
are  attempted  to  be  presented  to  this  conrt  by 
affidavit,  such  affidavit  must  show  that  such 
statements  or  proceeding  had  reference  to  the 
cause  on  trial  and  were  such  as  might  properly 
be  made  a  part  of  the  ease-made  w  other  pro- 
ceedings In  error. 

Error  from  County  Court,  Lincoln  County; 
Ira  E.  BIlliDgslea,  Judge. 

Action  of  replevin  by  the  Bank  of  Com- 
merce of  McLond,  Okl.,  against  W.  F.  Cana- 
fax,  with  counterclaim  and  cross-petition  by 
.defendant.  Judgment  tor  plaintiff,  motion 
for  a  new  trial  dented,  and  defendant  brings 
error.  Affirmed. 

Erwin  &  Erwln,  of  Wellston,  for  plaintiff 

In  error. 

Goode  A,  JotanBon,  of  Sbawnee,  for  defend- 
ant In  error. 

BAILE77,  J.  This  Is  an  action  of  replevin, 
brought  In  the  county  court  of  I/incoln  county. 
After  a  general  denial,  plaintiff  in  error  plead- 
ed by  way  of  counterclaim  and  cross-petition 
the  payment  of  varlons  sums  of  money,  and 
nllpging  that  such  sums  were  paid  as  usurious 
interest.  To  such  answer  and  cross-petition 
defendant  in  error  filed  a  reply,  consisting  of  a 
general  denial,  and  further  pleading  a  written 
release  from  all  claims,  debts,  or  demands  by 
reason  of  tbe  transaction  as  alleged  in  plain- 
tiff In  error's  cross-petitlm.  Jodgmoit  was 


had  agmlnst  pUlntlff  In  wror.  and  a  motloo 
for  a  new  trial  was  dnlj  filed,  and  said  motton 
for  a  new  trial  was  overruled  <m  March  26^ 
1917,  and  plaintiff  in  error  allowed  90  days  in 
whlcb  to  prepare  and  serve  a  case-madeL  On 
June  26,  1917,  plaintur  in  errw  did  serve  s 
purpwted  case-made.  It  will  be  noted  that 
such  case-made  was  swred  91  days  after  the 
order  of  tike  court  allowing  90  days  In  which 
to  serve  case-made.  This  being  the  fact.  It  is 
contended  by  defendant  in  error  that  sudi 
case-made  is  a  nullity  for  the  reason  that  the 
same  was  not  served  within  the  time  allowed. 

[1]  It  is  true  that  tbe  case-made  was  not 
served  within  the  90  days  allowed;  however, 
this  court  will  take  judicial  notice  that  June 
24th,  the  ninetieth  day,  fell  on  Sunday.  B.  C 
L.  p.  1100,  par.  32.  Mcintosh  v.  Lee,  57  Iowa, 
356, 10  N.  W.  895:  Swales  v.  Onibbs,  126  Ind. 
106,  25  N.  E.  877.  Section  5341,  Bev.  Laws 
1910,  provides: 

*^he  time  within  whidi  an  act  Is  to  be  done 
shall  be  computed  by  ezduding  the  first  day,  and 
including  the  last;  it  tiie  last  day  be  Suodiiy, 
it  shall  be  eidoded." 

The  last  d&y  allowed  for  serving  such  case- 
made  being  Sunday,  such  day  will  be  excluded 
in  the  computation  of  time  and  the  following 
day  be  Included.  Board  of  County  Commis- 
sioners of  Smith  County  v.  Lahore  et  al..  37 
Kan.  480,  15  Pac.  677;  Grant  v.  Creed  et  aU 
35  Okl.  100,  128  Pac.  511 ;  Harn  v.  Amazon 
Fire  Insurance  Go.,  167  Pac.  473.  We  there- 
fore hold  that  the  purported  case-made  was 
served  within  the  time  allowed. 

Of  tbe  fifteen  assignments  of  error  present- 
ed by  plaintiff  In  error,  fourteen  .of  such  as- 
slgnmentB  charge  error  of  the  court  In  giving 
certain  instructions  and  in  refusing  to  give 
certain  Instructions  tendered  by  plaintiff  In 
error.  The  case-made  does  not  contain  the 
evidence,  nor  any  part  thereof,  nor  is  tbeie 
any  statement  of  what  the  evidence  was  or 
what  facts  were  sought  to  be  proven,  nor  Is 
there  any  claim  that  tbe  verdict  is  not  sup- 
ported by  the  evidence.  Section  9005,  Bev. 
Laws  1910,  provides: 

"No  judgment  shall  he  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state 
in  any  case,  civil  or  criminal,  on  the  ground 
of  misdirection  of  the  jury  or  the  improper 
admission  or  rejection  of  evidence,  or  as  to  er- 
ror in  any  matter  of  pleading  or  procedure,  un- 
less, in  the  opinion  of  the  court  to  which  ap- 
plication is  made,  after  an  examination  of  the 
tmtire  record.  It  appears  that  the  error  com< 
plained  of  has  probably  resulted  in  a  miscarriege 
of  justice,  or  constitutes  a  substantial  violation 
of  a  consUtutional  or  statutory  right." 

[2]  And  under  such  provision  of  the  statute 
as  well  as  decisions  of  this  court.  In  pacing 
upon  the  errors  assigned  relative  to  the  giving 
and  refusing  of  the  tn8tructl<Kia  referred  to, 
the  court  will  be  compelled  to  look  into  tbe 
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evidence  and  to  ascertain  If  a  right  and  prop- 1  arerments  and  asked  tbat  the  came  be  takm 
er  verdict  has  been  rendered.   The  harden  Is  j  down  by  the  court  Btenographer,  and  that  luidi 


upon  the  plaintiff  In  error  to  show  that  such 
error  has  been  committed  as  has  probably  re- 
sulted In  a  miscarriage  of  Justice  or  consti- 
tutes a  Bubstantlal  Tiolatlon  of  a  constitution- 
al or  statutory  right:  If  Uie  verdict  arrived  at 
by  the  Jury  was  a  proper  one,  under  'all  the 
evidence  presented  to  them,  the  fact  that  the 
court  may  have  improperly  Instructed  the 
Jury  cannot  stand  as  sufficient  grounds  for 
reversal.  It  Is  held  In  Truman  v.  Buxton,  37 
Okl.  B,  130  Pac.  UO,  as  foUows: 

"We  are  committed  to  the  rule  that  where  a 
verdict  or  Judgment  are  authorized  by  the  evl- 

tlencc,  and  another  would  be  unwarranted,  the 
same  will  not  be  reversed  on  appeal  on  account 
of  errors  alleged  to  exist  In  the  ^tructlona." 

And  again: 

"Where  none  of  the  evidence  appears  la  the 
record,  and  there  la  do  statcmenta  of  what  It 
tended  to  prove,  or  that  it  raised  the  questions 
on  which  instructiooB  are  based,  this  court  can- 
not, as  a  general  rale,  determine  whether  there 
was  error  in  the  rulings  of  the  court  as  to  the 
instruetioiis  or  not." 

See,  also,  Livingston  t.  Chicago,  B.  I.  St  P. 
By.  Co.,  41  Okl.  605,  139  Pac.  260.  And  as 
was  saU  la  Town  of  Leroy  t.  McOnuiel], 
8  Kan.  278: 

"One  of  the  errors  complaioed  of  la  the  giving 
of  certain  inatructioas  and  the  refusal  to  give 
others.  It  would  be  labor  wasted  to  examine 
the  instmctioDS  given,  for,  even  if  it  were  c«- 
tain  tbat  they  were  not  correct  as  legal  princi- 
ples, tbere  would  be  the  uncertainty  aa  to  wheth- 
er tiiey  applied  to  the  evidence  In  the  case ;  and 
if  tiiey  did  not^  then,  though  they  may  have 
bceii  error,  it  is  not  shown  to  be  prejudicial  to 
the  plaintiffs.  The  plaintiffs  in  error  muet  show 
that  Biich  errors  have  been  committed  as  have 
wrought  prejudice  to  them,  .or  may  have  done 
so,  or  there  can  be  no  reversal  of  the  judgment. 
It  Is  not  necessary  to  bring  up  all  the  evidence 
in  every  case,  but  enough  must  be  shown,  ei- 
ther by  the  testhtiony  or  by  statemCTt  In  the 
bill  of  exceptions,  for  this  court  to  see  tliat 
the  instructloDs  are  applicable  to  the  evidence. 
The  same  remark  ap[dles  to  lnstruett<ms  re- 
fused." 

[3]  The  fifteenth  and  last  assignment  of 
error  is  that — 

"The  court  erred  in  refusing  defendant's  re- 
tiuest  to  have  taken,  by  the  court  stenographer, 
certain  proceedings,  to  wit,  certain  improper 
remarks  by  counsel  (or  plaintiff,  ns  found  in 
the  affidavit  marked  'Exhibit  A,'  and  made  a 
a  part  of  the  motion  for  a  new  trlaL" 

Such  affidavit  being  as  follows: 

"At  the  trial  of  said  cause  on  the  10th  day  of 
March,  1017,  counsel  of  record  for  plaiatlfl  In  his 
argument  to  the  jury  made  certain  remarks 
outside  the  record  which  affiant  considers  prej- 
udicial to  the  rights  of  the  defendant  That 
thereupon  affiant  objected  to  such  remarks  and 


request  was  refused  by  the  court,  to  which  af- 
fiant excepted  on  behalf  of  the  defendant" 

Counael  rellet  upon  section  1786,  Bev.  Lawi 
1010,  to  support  this  assignment;  aside  ficom 
the  question  as  to  whether.  In  proceedings  in 
the  county  court,  the  court  stenographer  In 
recording  the  statements  and  iffoceedings  dniv 
ing  the  trial  at  a  eause  te  to  be  governed  by 
section  1780  or  tectl<n  1834,  Bev.  Laws  1910. 
But  assnmlng  for  the  purpoee  of  this  asirign^ 
meot  that  section  1786,  supra,  controls,  we  do 
not  think  plaintiff  In  error  has  brought  him- 
self within  the  ivorlslcnis  of  the  statutes.  In 
Dabnsy  t.  Unthaway,  01  OU.  668,  162  Pac. 
T7,  it  Is  said: 

"The  defendants  lastly  complain  tbat  'the 
court  erred  in  refusing  to  permit  the  stenogra- 
pher to  take  certain  remarks  by  the  court  in 
the  presence  of  the  jury,  although  requested  to 
do  80  by  the  attorney  for  defendants.'  They  at- 
tach affidavits  of  W.  H.  Parker  and  Paul  Phk- 
son  in  support  of  this  assignment.  Counsel 
relies  upon  section  1786,  Rev.  Laws  1910,  in 
urging  this  assignment.  But  the  sulwtance  of 
that  statute  is:  All  statements  of  counsel,  the 
witnesses  or  the  court,  made  during  the  trial  of 
any  cause  with  reference  to  any  xause  pend- 
ing for  trial,  when  made  by  a  party  or  attor- 
ney interested  therein  'and  all  other  matters  that 
might  properly  be  a  part  of  a  ease-made  for  ap- 
peal or  proceedings  in  error,*  shall  be  taken 
down  and  transcribed  by  the  stenographer  if 
reqacatedf  and  a  refusal  of  the  court  to  per- 
mit ttiis  to  be  done  shall  be  reversible  error." 

Here,  as  was  observed  In  the  case  of  Dabney 
V.  Hathaway,  supra,  there  is  not  the  slightest 
indication  In  the  affidavit  filed  In  this  case 
that  the  remarks  of  which  complaint  is  made 
had  any  reference  to  the  cause  of  action,  or 
could  In  any  way  have  been  made  a  part  of 
the  case-made.  If  the  remarks  complained  of 
by  defendant  were  concerning  this  case,  or 
fould  have  properly  been  made  a  part  of  the 
case-made,  then  It  is  the  duty  of  counsel  to 
make  a  showing  in  the  record  to  that  effect. 

We  recognize  the  mandatory  nature  of 
the  section  of  the  statute  referred  to,  and 
we  do  not  moan  to  suggest  any  discretionary 
power  in  the  trial  court  to  limit  or  ^>revent  the 
recording  of  any  statements  when  made  dur- 
ing the  trial  of  any  cause,  with  reference  to 
such  cause,  or  such  other  matters  that  might 
properly  be  made  a  part  Of  R  case-made  or  In 
other  proceedings  In  error;  but,  before  the 
terms  and  penalties  of  such  statutes  are  in- 
voked, counsel  should  t>e  at  least  required  to 
make  such  showing  as  will  enable  this  court 
to  see  that  the  statements  complained  of  had 
reference  to  the  trial,  and  Indicate  the  nature 
oC  the  remarks  of  which  complaint  is  made. 

For  the  reasona  herein  asslgued,  the  Judg- 
mmt  of  the  trial  court  la  affirmed,  and  the 
opinion  heretofore  filed  tn  this  cause  is  wlthr 
drawn. 
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WATSON  T.  SHArFBR  et  cL  (No.  10627.) 
(Sapreme  Conrt  o£  Okleboma.   Not.  25,  1918.) 

(SylUibut  by  the  Cwrt.) 

1.  Appeal  and  bbrob  ^=>566,  667(1)— Tin 

FOR  SnOGBffnifG  AUENDUENT8  TO  CABI-VADB, 

Tbe  time  within  which  to  suggest  amend- 
mfints  to  a  case-made  befdni  to  run  from  the 
expiration  of  tiic  time  allowed  within  which  to 
serve  the  same,  asd  not  from  the  actual  service 
thereof,  and  the  ease-made,  signed  and  settled 
before  the  expiration  of  the  time  to  suggest 
anaondments,  is 'a  nullity. 

2.  Appeal  and  kbbob  4SV666— Tm  fob  suo- 

QE8TIHO  AHBNDHBNTS  TO  OAU-ICADB. 

Where  plaintiff  in  error  Is  granted  90  days 
in  which  to  prepare  and  serve  case-made,  de- 
fendant in  error  given  10  days  thereafter  in 
which  to  suggest  amendments,  case-made  to  be 
settled  on  Qvc  days'  notice;  and  thereafter,  be- 
fore the  expiration  of  the  90  days,  plaintiff  in 
error  is  granted  an  extension  of  60  days,  and 
the  order  granting  the  extension  is  silent  as  to 
the  suggestion  of  amendments  or  service,  the 
defendant  in  error  la  entitled  to  10  days  from 
the  expiration  of  tlie  tbne  granted  by  the  order 
giving  the  extension. 

Error  from  District  Conrt,  Lincoln  County; 
Hal  JohmHUi,  Judge. 

Action  between  M.  M.  WatsoD  and  H.  O. 
Shaffer  and  anoQier.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.  Dismissed. 

Boscoe  Cox,  of  Chandler,  for  plaintiff  In 
error. 

F.  A.  Rlttenhoose^  of  Chandler,  for  defend- 
ants In  error. 

PIXCHFORD,  J.  This  case  comes  on  to 
he  heard  upon  motion  to  dismiss  appeal  filed 
herein  May  16,  1919.  The  grounds  of  the 
motion  are  that  the  purported  case-made  Is  a 
nullity  for  the  reason  that  tbe  same  was  not 
settled  and  signed  as  required  by  law;  that 
Judgment  on  the  motion  for  a  new  trial  was 
entered  on  the  2d  day  of  December,  1918,  at 
which  time  the  plaintiff  in  error  was  given  90 
days  in  which  to  make  and  serve  a  case-made. 
I>efendant8  In  error  were  given  10  days  there- 
after to  suggest  amendments  thereto;  said 
case-made  to  be  settled  upon  6  days'  written 
notice.  Prior  to  tbe  expiration  of  said  90 
days,  the  plaintiff  In  error  procured  an  ex- 
tension of  time  to  make  and  serve  his  case- 
made.  The  order  granting  extension  was  si- 
lent as  to  time  In  whldi  to  suggest  amend- 
ments, and  for  notice  of  settlement 

The  order  originally  made,  extending  the 
time,  would  expire  on  the  2d  day  of  March, 
1919 ;  therefore  the  defendants  in  error  were 
entitled  to  10  days  from  that  time  In  which 
to  suggest  amendments.  When  the  order  was 
granted  oo  the  27th  day  of  February,  1919, 
allowing  the  plaintiff  In  error  an  extension 
of  60  days  in  which  to  make  and  serre  the 


case-made,  and  bdng  sitoit  u  to  tbe  time  in 
which  amendments  sboold  be  soggested  and 
for  notice  of  settlemeat,  tbe  defendants  In 
error  would  be  allowed  10  da^  frmn  tbe  2d 
of  May,  1919,  in  which  to,  suggest  amrad- 
ments. 

[1]  On  the  24th  day  of  April,  plaintiff  in 
error  served  the  defendants  in  error  with  no- 
tice that  on  tbe  lat  day  of  May,  1919,  at  9 
o'dock  a.  m.,  or  as  soon  thereafter  as  coun- 
sel could  be  heard,  the  case-made  wonld  be 
presented  to  tbe  Judge  at  his  chambers  In  the 
dty  of  Chandler  for  settlement  At  tbe  time 
mentioned  in  the  notice  tbe  case-made  was 
presented  to  tbe  Judge,  at  whldi  time  the 
same  was  settled,  allowed,  certified,  and  sign- 
ed. The  only  party  present  and  represented 
at  the  hearing  at  the  time  the  case-made  was 
settled  and  signed  was  the  attorney  for  the 
plaintiff  in  error.  Tbe  defendants  In  error 
were  not  present  either  In  person  or  by  at- 
torney, and  the  case-made  was  settled  and 
signed  In  their  absence.  Defendants  in  errw 
did  not  suggest  amendments,  did  not  serve 
the  S  days'  notice  of  the  signing,  did  not  ap- 
pear at  the  time  of  the  settlement  of  tbe 
case-made,  did  not  waive  time,  and  did  not 
consent  that  it  be  signed  and  settled  on  May 
1, 1919,  or  at  any  other  date. 

In  Chestnut  et  al.  v.  Overhtdser,  182  Pac. 
688,  tai  delirerlng  tba  oslaUm  of  tbe  conrt, 
Jnstiie  Kane  said: 

"The  time  allowed  by  the  trial  court  for  the 
Buggesti(Hl  of  amendments  to  a  case-made  com- 
mon ces  to  nm,  not  from  the  date  of  the  service 
of  the  case-made,  but  from  the  expiration  of  the 
period  of  extension.  *  *  *  In  the  absence 
of  a  waiver  by  the  defendant  in  error,  a  caae- 
made,  rigned  and  settled  by  tbe  trial  court  he- 
fore  th'e  eqptraticn  of  the  time  granted  for  the 
suggestion  <tt  amudmeBts,  is  a  nullity." 

In  the  case  of  M.,  K.  A  T.  I^.  Co.  t.  CAty  ot 
Ft.  Soott,  IS  Kan.  43S,  In  an  o^nlw  by  Jus- 
tice Brewer,  tbe  rule  Is  laid  down  as  follows: 

"The  statute  allows  three  daya  after  tiia  time 
fixed  for  making  and  serving  a  ease  for  tiie 
suggestion  of  amendments;  and  an  extenaioa 
of  time  for  making  and  serving  a  case  does  oot 
take  away  the  8  days  for  the  suggestion  of 
amendments,  and  such  latter  time  commences 
to  run,  not  from  the  date  of  the  actual  service 
of  tbe  case-made,  but  fnan  tJw  expiration  of 
the  period  of  extension." 

This  case  was  decided  In  1875,  and  was  a 
construction  of  the  statutes  and  laws  of 
Kansas  at  the  time  we  adopted  tbe  Kansas 
Code  of  Procedure,  and  became  the  law  of 

Oklahoma. 

In  the  case  of  Reed  v.  Wolcott,  40  Okl. 
461,  139  Pac  318.  this  conrt,  speaking 
throagh  Justice  Tomer,  lays  down  the  rule 

as  follows: 

"It  was  error  for  the  trial  Judge  to  settle  s 
case-made  witiiont  allowing  defendants  in  error 
tbe  statutory  S  days  from  the  expiration  of  tba 
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period  Ihnited  from  tiie  aerrlce  of  the  case-made 
to  snfT^st  ameDdmenta,  thoash  ruch  allowance 
would  have  extended  aettlement  beyond  the  time 
limited  for  filinc  tbe  case  in  tbe  appellate 
court." 

In  HemphlB  Steel  Const.  Co.  t.  Batnblson, 
47  Okl.  72,  147  PftC.  771,  Mr.  Justice  Hardy. 
In  delivering  tbe  nnanlmous  opinion  of  the 
court,  lays  down  the  mle  as  follows: 

"The  time  within  which  to  suggeBt  amend- 
meiits  to  a  case-made  begina  to  run  after  the 
pxpiratioD  of  the  time  allowed  within  which  to 
make  and  serve  aamc^  and  not  after  the  actual 
service  thereof." 

To  the  same  effect,  see  Frey  v.  McCune,  49 
Okl.  493,  163  Pac.  109;  Sot.  Camp  of  W.  O. 
W.  T.  Cbumley,  68  Oltl.  681,  161  Pac.  1176 ; 
Wilson  T.  Braulgan  (Okl.)  168  Pac.  819.  In 
tbe  case  of  aty  of  Enid  t.  McCann  (Okl.)  171 
Pac.  452,  Justice  Owen,  In  dellTering  the 
opinion  of  the  court,  said: 

"The  time  vithin  which  to  suggest  amend- 
ments to  a  case-made  begins  to  run  from  tbe 
expiration  of  the  time  allowed  within  which  to 
Benre  same,  and  not  from  the  actual  service 
thereof;  end  a  caae-made,  signed  and  settled 
before  the  expiration  of  the  time  to  suggest 
amendments,  Is  a  nunity." 

[1]  On  first  blush,  one  might  be  under  the 
impression  that  the  views  bereln  exis^ssed 
are  in  conflict  with  the  ded^«i  of  this  court 
In  Soathwestem  Sure^  Ins.  Co.  Dietrich 
(Okl.)  172  Psa  BL  Hdwerer,  that  is  dlstln- 
goisbable  from  the  instant  case,  and  also 
that  <a  ca»stBvt  T.  Orerbolser,  supra,  In  this 
partJcDlar:  There  the  judgment  was  render- 
ed May  27,  1907,  and  oo  the  same  day  mo- 
tton  for  a  new  trial  was  filed  and  overruled, 
and  an  extension  of  90  days  was  granted  in 
which  to  prepare  and  serve  caae^ade,  and  10 
days  Owreaf ter  to  suggest  amendments,  same 
to  be  settled  and  signed  on  6  days'  notice. 
On  Augost  8, 1917,  order  was  made  granting 
an  additional  60  days'  time  in  which  to  pre- 
pare and  serve  case-made,  and  3  days  after 
the  service  of  same  In  wbldi  to  sngg^ 
amendments.  The  case-made  was  served 
S^tember  22,  191T,  and  on  Sn>tember  28th 
notice  was  served  that  same  would  be  pre- 
sented to  the  trial  judge  for  settlement  and 
signing.  On  October  2,  1917,  the  case  was 
settled  and  signed  without  an  appearance  or 
waiver  by  defoidant  In  error  or  her  attOT- 
ney.  Tbe  justice.  In  delivering  the  (vtntcHi, 
said: 

"Under  some  previous  holdings  of  this  court 
a  case-made  thus  settled  and  signed  is  a  nullity, 
and  presents  nothing  to  the  Supreme  Court  for 
review,  but  we  think  this  holding  should  he 
modified  to  the  extent  of  saying  that  such  a 
case-made  Is  irregular,  but  not  void.  It  is  a 
well-established  rule  that  a  judgment  rendered 
upon  service  of  summons  made  for  a  time  less 
than  that  required  or  before  the  da7  named  in 
the  summons  by  which  defeadant  is  required  to. 


answer  Is  not  foM,  but  Irregular,  and,  unless 
attacked  in  the  manner  provided  by  law,  will  be 
npheU.** 

It  wlU  be  obaemd,  in  the  case  just  quoted 
firom,  that  8  days  were  given  the  defendant 
in  errw  to  suggest  amendments  afta  s^vice 
of  the  casc^made.  In  fbe  Instant  case^  the 
time  given  In  whlcAi  to  suggest  amendments 
was  10  days  after  tbe  e3q>lnitl(m  of  the  time 
In  which  to  make  and  serve  the  case.  The 
oplnloij^  in  the  Soathwestem  Surety  Insur* 
ance  Ga  r.  Dietrich,  supra,  was  by  a  divided 
court,  Kane  and  Turner,  33.,  dUsaitlng.  Tim 
court  as  now  constituted  express  grave 
doubts  as  to  the  correctness  of  the  condustoa 
reacSwd  in  that  case.  As  the  facts  therein 
are  not  In  all  respects  the  same  as  in  the 
instant  case,  we  refrain  from  disturbing  the 
<^)lnlon  thefein. 

Moti<Mi  sustained,  and  appeal  dismissed. 

All  tbe  Justices  ctmcur,  except  HABIII- 
SON,  J^  absent  and  not  participating. 


In  re  SLATER'S  ESTATE.   (No.  8360.) 
(Supreme  Court  of  Utah.    Nov.  14^  1919.) 

1.  ExiCXm>BS  AHD  ADKinXBTBATOBS  ^19— 

Pbefebbntial  kioht  to  apfointhikt  lost 

BT  DELAT. 

Petitioner  loat  the  preferential  right  given 
by  Comp.  Laws  1917,  }  7596,  to  letters  of  ad- 
DiinistratioD  of  his  father's  estate,  where  be 
failed  to  appear  within  8  months,  as  required 
by  section  7598,  but  delayed  nearly  25  years 
ID  applying  for  appofaitment,  and  then  Sled  a 
cross-petition,  objecting  to  tbe  appointmoit  of 
decedent's  married  daughter  as  bdng  diaquali- 
fied  according  to  section  7600.1 

2.  Executors  and  ADUiNiSTRAToas  ^=a20(10) 
—Review  or  discbbttoh  iw  appointmknt. 

A  son  of  deceased,  by  delay  In  applying  for 
letters  of  administration  having  lost  his  pref- 
erential right  of  appointment  given  by  Comp. 
Laws  1917,  S  7696,  the  appointment  of  another 
who  is  competent  will  not  be  disturbed,  where  it 
does  not  appear  that  the  court  abused  its  discre- 
tion to  his  lurcijudice. 

3.  Appeai,  Airn  ebbor  «=9lO(H(i)— Habmless 

EBBOB  in  ADHISSION  OF  EVIDENCE 

The  court  on  appeal  cannot  reverse  for  er- 
roneous admission  of  testimony,  where  the  ad- 
missible testimony  is  sufficient  to  sustain  th« 
court's  judgment 

Appeal  from  Secmd  District  Court,  Wdwr 

County ;  A.  B.  Pratt,  Judge. 

In  the  matter  of  the  estate  of  Richard 
Slater,  deceased.  From  an  order  or  judgment 
appointing  Howell  Slater  administrator  ot 
the  estate  Of  said  deceased,  James  Slater  ap- 
peals. Affirmed. 
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Harris  ft  Jenflen,  of  Ogden,  for  appellant 
George  Halrerson,  of  Ogden,  for  respond- 
ent 

FUICK,  J.  This  Is  an  appeal  from  an  or- 
der or  Judfrment  made  try  the  district  court 
of  Weber  oninty  appointing  one  Howell  Sla- 
ter admlnlstratw  of  tbe  estate  ot  Blcbard 
Slater,  deceased. 

A  petition  for  tbe  appointment  Dt  an  ad- 
ministrator of  tbe  estate  afbresnld  was  filed 
by  one  Elizabeth  Condon,  a  daughter  of  the 
deceased,  on  the  24th  day  of  January,  1018. 
The  petitlraier.  among  other  things;  alleged 
that  Richard  Slater  died  In  Weber  county, 
Utah,  on  or  about  tbe  25th  day  of  Norember, 
1893;  that  he  left  an  estate  "consisting  of 
several  small  tracts  of  real  property  •  •  • 
of  the  probable  value  of  (1,000,"  etc.  The  fore- 
going facts  are  not  tn  dispute.  She  further 
stated  In  her  petition  the  names,  places  of  res- 
idence, etc.,  of  all  the  heirs,  together  with  all 
tbe  necessary  Jurlsdlctloaa!  facts.  She  pray- 
ed  that  letters  of  administration  be  "tssued 
to  her  or  some  other  sultaUe  and  competent 
person."  James  Slater,  appellant,  (m  June 
10,  1918,  filed  a  <»t)8s-petltl<»i.  In  whldi  he 
prayed  that  letters  of  administration  be  Is- 
sued to  falm  upon  the  grounds  that  he  was  tbe 
only  surviving  son  <Ht  tbe  deoeaaed,  that  a 
majority  of  the  heirs  desired  and  reQuested 
that  he  be  appointed  administrator  of  said 
estate,  and  that  the  petitioner,  Elizabeth  Gon- 
d(m,  la  a  married  woman,  and  for  that  reason 
disqualified  to  act  as  administratrix  of  the 
estate^ 

A  hearing  was  duly  had  upon  the  petition 
and  cross-petltlcm,  pursuant  to  which  hearing 
the  court  made  findings  and  entered  an  order 
or  Judgment  as  follows: 

"The  petition  of  Elizabeth  Condon,  praying  for 
letters  of  adminUtratioD  of  tbe  estate  ot  Rich- 
ard Slater,  Sr.,  deceased,  uid  the  contest  and 
cross-petition  for  letters  of-  administration  of 
James  A.  Slater,  both  coming  on  regularly  to 
be  beard  this  day,  and  due  proof  having  been 
made  to  the  satiafaction  of  the  court  that  due 
and  legal  notice  of  the  hearing  ot  Baid  peti- 
tions has  been  given  by  tbe  clerk  ot  this  court, 
and  it  being  proved  by  the  oath  ot  Elizabeth 
Condon  that  said  Richard  Slater,  Sr.,  died  on 
the  2oth  day  of  November,  1893,  intestate,  in 
tbe  couD^  of  Weber,  state  ot  Utah,  and  that  be 
was  a  resident  of  said  county  and  state  at 
the  time  ot  his  death,  snd  that  be  left  estate  in 
said  county  of  the  probable  value  of  $1,300,  and 
that  the  rental  value  thereof  is  $25  per  annum, 
and  the  court  having  beard  the  evidence  of 
the  rcRpective  parties,  and  it  appearing  there- 
from that  neither  the  petitioner  nor  cross-peti- 
tioner should  be  appointed,  but  that  Howell 
Slater  is  a  fit  and  proper  person  to  be  ap- 
pointed administrator  of  the  estate  of  the  said 
Richard  Slater,  Sr. :  It  Is  ordered  that  letters 
of  administration  upon  tbe  estate  ot  said  Rich- 
ard Slater,  Sr.,  deraased,  be  issued  to  the  said 
Howell  Slatw  upon  his  taking  the  oath  and 
filing  a  bond  according  to  law  in  the  penal  sum 
of  $2,000. 

"Dated  September  14,  1919." 


Tbe  material  errors  asfdgned  are:  (1)  That 
tbe  court. erred  In  appointing  HoweU  Slater 
administrator;  and  (2)  that  It  wred  in  re- 
fusing to  appoint  the  appellant  These  two 
asstgnmmto  raise  the  same  questiw.  There 
are  two  other  assignments  to  which  refer^ce 
will  be  made  hereafter. 

[1]  Appellnot  Inslste  that  under  our  stat- 
ute it  was  the  duty  of  the  court  to  appoint 
him.  In  view  that  he  was  the  scm  of  tbe  de- 
ceased and  was  competent  to  act  Comp. 
Laws  Utah  1917,  |  7096^  fixes  tbe  right  of 
priority  of  appointment  as  follows:  (1)  Snr^ 
vivlng  widow  or  husband;  (?)  the  cbUdren: 
(3)  the  father  or  mother;  (4)  tlie  brothers 
and  sisters;  (fSi  grandfihlldren ;  (€)  tbe  next 
of  kin.  Sectim  7S07,  among  other  tbings, 
provides: 

"When  there  are  several  persons  equally  enti- 
tled to  administration,  tiie  coart  may  grant  let- 
ters to  one  or  more  ot  Uiem.  *  *  *  If  n  dis- 
pute arises  as  to  rdatiooship  between  appli- 
cants, or  if  tAere  i$  any  other  good  and  tufficiati 
reaaon,  Me  court  «ts|r  sppofnf  onf  oonpeteni 
person."   (Italics  oars.) 

Section  7S98  reads  as  follows: 

"Letters  of  administration  must  be  granted  to 
any  applicant  though  it  appears  that  there  are 
other  persons  having  better  rights  to  the  ad- 
mjnistration,  when  such  persons  tail  to  appear 
within  three  months  after  the  death  ot  the  de- 
cedent and  claim  the  issuance  of  letters  to  tbem- 
selves." 

Section  7599  is  immaterial  here,  and  sectiiHi 
7600.  so  far  as  material,  provides  ISiftt  In  case 
any  person  who  is  interested  In  an  estate  ob- 
jects to  the  appointment  of  a  married  woman, 
she  "must  not  be  appointed  admlntstrntrlx." 

Appellant's  counsel.  In  their  brief,  state 
the  gist  of  th^r  contention  thus: 

"James  A.  Slater  is  both  *suitabfle'  and  'com- 
petent,' and  we  contend  that  npon  his  cross- 
petition  he  was  entided  to  letters,  as  a  matter 

ot  righL" 

That  c<mtentton,  it  se^s.  Is  based  niK>n  the 
decision  in  tbe  case  of  In  re  0A^'en8*  Estate, 
30  Utah,  351.  85  Pac.  277.  The  question 
which  necessarily  controls  the  case  at  bar 
was,  however,  not  involved  in  that  case,  and 
hence  was  not,  and  could  not  have  been  de- 
cided. In  that  case  the  application  was  made 
by  one  who  did  not  come  within  any  of  the 
classes  mentioned  in  section  7596  and  was 
made  before  the  three-month  period  prorided 
for  in  section  75dS,  supra,  had  expired.  It 
was  accordingly  held  In  the  Owens  Case  that 
the  sister  of  tbe  deceased,  who  came  within 
the  preferred  class  mentioned  In  section  7506, 
had  the  superior  right,  and  the  order  of  tbe 
court  appointing  another  who  did  not  come 
within  tbe  preferred  class  was  reversed.  A 
mete  cursory  reading  of  the  opinion  written 
by  Mr.  Chief  Justice  Bartch,  however,  clearly 
shows  that  the  question  here  presented  w^ 
not  considered,  and  that  the  conclusion  there 
readied  was  entirely  based  upon  the  tact  that 


Digitized  by 


CUb) 


IK  HE  BLATEK*S  ESTATB 
<184  P.) 


1019 


the  appellant  in  that  case  came  within  the 
perferred  class,  and  that  the  application  of 
the  respondent  in  that  caee  was  made  before 
the  period  of  time  had  elai)8ed  within  \^hlcli  a 
preferential  right  existed-  In  this  case,  how- 
ever, the  intestate  died  in  November,  1893, 
and  no  appltcati<m  for  the  appointment  of  an 
administrator  was  made  until  March,  1018, 
or  nearly  ^  years  Btter  the  deatb  of  the  in- 
testate. 

Counsel  for  respondeat  contends,  stating 
his  contention  In  his  own  language: 

"The  provlBions  of  section  7598  require  per- 
sons entitled,  or  having  better  rights  to  admin- 
istration, to  make  application  within  a  reason- 
able time  for  such  appointment,  and,  If  they 
fail  to  make  such  application,  letters  should 
be  granted  to  any  qualified  applicant." 

That  states  the  law  more  fiirorable  to  the 
appellant  than  it  is  stated  In  section  7598. 
That  section  nrorldes  that  in  case  those  who 
have  preferential  rights  to  the  administration 
"fail  to  appear  within  three  months  after  the 
death  of  f  he  decedent  and  claim  the  issuance 
of  letters  to  themselves,"  thai  letters  "must 
be  granted  to  any  applicant."  Of  course  that 
implies  that  such  applicant  be  a  competent 
person  to  act  as  administrator. 

In  view  of  the  conceded  facts  in  this  case, 
therefore,  James  Slater,  the  appellant  here, 
had  clearly  forfdted  or  lost  his  preferential 
right.  Upon  that  question  the  decisions  of 
the  courts  under  statutes  like  ours  are  in  per- 
fect harmony.  Tiie  genwal  rule  is  well  and 
tersely  stated  by  Church  in  hia  New  Probate 
law  and  Practice^  toL  1,  at  page  381,  in  the 
following  words: 

"Under  statutes  giving  to  certain  persons  the 
lircfcrence  rifilit  to  letters  of  ndminist ration, 
and  limiting  the  time  within  which  such  prefer- 
red persons  ma;  apply,  it  is  generally  held 
that  such  preference  is  lost  by  failure  to  apply 
within  the  time  fixed  by  the  statute." 

In  1  Woemer,  The  American 'I-aw  of  Ad- 
ministration, at  section  243,  the  law  is  stated 
thus: 

"The  preference  given  by  statute  may  be 
waived  or  renounced.  •  •  •  The  renuncia- 
tion may  be  spontaneous,  or  upon  citation  of 
some  person  interested ;  and  it  will  be  presumed 
—that  is,  the  exclusive  right  to  administer  will 
be  deemed — to  have  been  waived,  if  letters  are 
not  applied  lor  by  the  party  preferred  within 
the  period  pneeribed  for  sndi  purpose  by  stat- 
ute." 

The  same  doctrine  is  stated  In  11  R.  O.  L. 
i  22,  p.  35. 

The  following  authorities  fully  sustain  the 
text  quoted  from  Church  and  Woemer:  For- 
rester V.  Forrester,  Adm'r,  37  Ala.  898: 
Wheat  V.  Fuller,  82  Ala.  572,  2  South.  628; 
Atkinson  v.  Hasty,  21  Neb.  6at-C66,  33  N.  W. 
206 ;  Withrow  v.  Dc  Priest,  119  N.  0.  Ml,  26 
S.  B.  110;  In  re  Sprague's  Estate,  125  Mich. 
367,  84  N.  W.  20?;  Rodes  v.  Boycrs,  106  Tenn. 
434,  01  S.  W.  776;  RlCB  T.  Tllton,  18  Wyo. 


420,  80  Fac.  828;  Id  re  Sutton's  Estate,  81 
Wash.  340,  71  Pac.  1012;  McLean  v.  Roller, 
33  Wash.  166,  73  Pac.  1123,  1124;  Ramp  t. 
McDaniel,  12  Or.  106,  6  Pac.  466;  In  re  MlUer. 
32  Neb.  480,  49  N.  W.  427. 

In  the  case  of  Withrow  v.  De  Priest,  supra. 
Oie  court,  in  tbe  coarse  of  the  opinion,  said: 

"The  plaintiff's  present  application  was  made 
subsequent  to  December  6,  1886.  The  subject 
of  granting  tetters  of  administration,  etc,  is 
regulated  by  Code,  c.  33.  Preference  is  given 
to  certain  persons  successively,  provided  they 
assert  tbeir  rights  within  the  time  prescribed 
by  law.  Public  policy  and  the  rights  of  dis* 
tributces  and  creditors  require  that  the  estates 
of  deceased  persons  be  settled  within  a  due 
and  reasonable  time.  If  those  that  have  the 
preference  fail  to  act  within  six  months  (sec* 
tion  1394)  they  must  be  taken  to  have  renounced 
or  waived  their  rights.  As  the  question  has  t>ecn 
fully  considered  and  decided  in  this  court,  we 
need  not  pursue  it  any  further.  Hill  v.  Als- 
paugb.  72  N.  a  402 ;  Garrison  v.  Coi,  95  N. 
C.  353." 

In  18  Oya  84,  it  is  said: 

"Where  all  tbe  persons  who  under  the  statute 
have  a  right  to  adminisMr  have  renounced  or 
otherwise  lost  their  right,  the  court  has  a  con- 
siderable discretion  In  ^e  appointment  of  the 
administrator." 

Such  must  necessarily  be  the  law,  and  to 
that  effect  are  the  authorities. 

In  the  case  at  bar  all  those  who  are  given 
a  preferential  right  under  section  7508  mani- 
festly forfeited  or  lost  the  same  by  delaying 
nearly  25  years  before  applying  for  the  ap- 
pointment of  an  administrator  to  administer 
the  estate,  and  it  seems  tli.it  If  Mrs.  Condon, 
who  seems  to  hold  the  largest  interest  In  the 
estate,  had  not  then  applied,  none  of  the  other 
interested  parties  would  have  done  so.  Indeed, 
the  appellant  waited  for  almost  five  months 
after  Mrs.  Condon  had  illed  her  petition  be- 
fore he  filed  a  cross-petition.  The  right  In- 
sisted upon  by  appellant,  therefore,  is  not 
only  contrary  to  all  the  authorities,  but  Is  In 
the  very  teeth  of  section  7598,  which  express- 
ly provides  that  in  case  those  having  the  pref- 
erential right  fail  to  come  Into  court  within 
three  months  after  the  death  of  the  decedent, 
and  ask  that  letters  be  Issued  to  them,  letters 
of  administration  must  be  granted  to  any  ap- 
plicant 

[2]  In  any  view  that  can  be  taken,  there- 
fore, appellant  had  lost  his  preferential  right 
to  be  appointed  administrator,  and  even 
though  he  was  silll  qualified  to  act,  yet  his 
right  to  do  so  was  no  greater  than  the  right 
of  any  other  comi>etent  person.  The  district 
court  was  thus  vested,  as  stated  In  Cyc,  su- 
pra, with  "considerable  discretion  In  tlie  ap- 
pointment of  the  administrator."  Tliere  Is 
not  a  word  of  complaint  that  Howell  Slater  Is 
not  a  competent  person,  or  that  there  was 
any  Irregularity  In  making  his  appointment 
such  as  would  constitute  prejudicial  error 
affecting  any  aubstautlal  right  of  tbe  appel- 
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Unt  The  dlatrlet  court  baring  diacretlon  In 
the  nnttor,  we  cannot  ravene  its  nUlngs,  un- 
less It  Is  made  to  aiipear  tbafc  It  has  abased 
that  discretion  to  tbe  ipirejodlce  of  a  sabstan- 
tial  right  of  die  appellant.  TUs  record  dis- 
closes nothing  of  that  diaraetcr. 

[S]  It  la,  however,  Insisted  that  flu  oonrt 
erred  "In  permitting  the  petitioner  to  testlfj 
as  to  an  oral  agreement  with  lames  Slater." 
EJresi  thoQgfa  the  court  had  erred  in  admitting 
ttae  erldenoe,  ^t.  In  view  that  Qie  erldence 
Is  otherwise  sufficient  to  snataln  Ute  conrfa 
Judgment,  we  mAf  not,  as  this  court  has  r»> 
peatedly  held,  for  that  reasm  reverse  the 
Jndgmrat  The  testlnumy  of  the  petitions  In 
that  regard  was  therefore  not  xvejudldal  to 
the  rights  of  the  appellant.  As  we  haye  seoi, 
apiwllant  lost  his  prefnential  tight,  and 
hoice  the  coar^  under  oar  statute,  had  the 
power  to  appoint  any  other  Bnitable  and  com- 
petent person.  If  such  perstm  is  snltable  and 
competent  to  administer  the  estate,  aniellant 
dearly  Is  not  prejudiced  in  any  substantial 
right 

The  Judgment  la  affirmed,  with  costs  to  re- 
spondent 


CHANDLER  v.  INDUSTRIAL  COMMISSION. 
OP  UTAH  et  aL   (No.  8395.) 

(Saprcma  Coart  of  Utah.    Not.  7.  1019.) 

1.  Mabteh  and  sebvant  «=»373— WoBKion's 

COMPENSATION;    ABIBINO    OUT  OF  IICPLOT- 

MENT  INCLUDES  DOQ  BITE. 

Wbere  an  employ^  on  hia  way  from  hit  res- 
idence to  a  sarege  to  get  his  employer's  aato- 
mobile,  naed  in  making  deliveries,  was  bitten 
by  a  dog  while  making  delivery  of  meat  for 
hia  employer,  ^ch  was  tmdeliTered  tbe  ere- 
nlng  before  the  injury  arose  **oat  of  the  em- 
ployment" witbin  Oomp.  Laws  IVLl,  |  8122, 
allowing  compensation  for  Injuries  hj  aed- 
dent  arising  out  of  and  in  course  of  the  em- 
ployment 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Pbraaes,  First  and  Second  Series,  Course 
of  Employment.] 

2.  MAsna  and  sbbtant  «e3>S71— Wobkmbh'b 

COUPEHSATION  ACT  MUST  Bl  LIBIEALLT  OOK- 
STBUED. 

The  rule  that  Employers*  Liability  Act,  pro- 
viding for  eompenaation  for  injaries,  should  be 
liberally  construed,  which  ia  also  tbe  rule  pre- 
scribed by  Comp.  Laws  1917,  S  5839,  applies  es- 
pecially to  tbe  phrase  "out  of  and  in  the  coarse 
of  the  employment," 

8.  Mastbb  anu  bkbtaht  ^s>348— Wobkun's 

COUPBNSATION;  doubt  BXaOI.V>S  IN  VAVOB 

OF  OLAIUAHT. 

Any  doubt  respecting  right  to  compensation 
should  be  resolved  in  favor  of  the  daimant 

Appeal  from  District  Court,  Weber  County; 
A.  W.  Agee,  Judge. 


Prooeedlnga  for  oompensatlon  nnd^  the 
Bmployen'  Liability  Act  by  Emma  Chandler 
opposed  by  A.  M.  Ufller  and  the  Xtna.  LUr 
insDranoe  Gompany.  cnalman^s  ftpplicatkm 
mil  denied,  and  aha  oommenoad  proceedings 
In  the  diatrtct  court  against  the  Industrial 
Commission,  HiUer,  and  the  Insurance  Com* 
pany.  Judgment  dlamlsalng  actloii,  and 
claimant  appeals.  Beroraed  and  remanded, 
with  directions. 

Chez  &  Barker,  of  Ogden,  for  appellant 
De  Tine,  Stlne  &  Gwilliams  and  J.  D. 
Murphy,  all  of  Ogden,  for  reapondoits. 

PRICK,  J.  The  plalntttr  made  appUcatl<» 
to  the  Indastrial  Commlaslon  of  this  state 
under  Che  Employers'  UablUty  Act  of  this 
state  to  recover  compensation  for  the  death 
of  her  husband,  .which  occurred  as  here- 
after atated.  The  Industrial  Gommissioa  de- 
nied h«r  application  far  the  reasons  herein- 
after appearing,  and,  pursuant  to  the  provi- 
sions of  the  act  afbresald,  she  commenced 
this  proceeding  In  the  district  court  of  Weber 
county. 

In  her  complain^  after  stating  the  neces- 
sary Jurisdictional  facts  and  matters  ot  In- 
ducement, she  alleged : 

"That  on  the  SGtb  day  of  January,  1918.  at 
Ogden,  Utah,  one  George  0.  Chandler  was  en- 
gaged In  the  employ  of  A.  U.  Miller.  That  the 
said  A.  M.  Miller  was  on  said  date  conducting 
and  operating  a  meat  and  grocery  atore  in  said 
city,  doing  business  under  tbe  name  and  style 
of  'Washington  Market.'  That  on  said  date, 
and  at  tbe  said  time  and  place,  the  aaid  A.  M- 
Miller,  in  tbe  conduct  and  operation  of  said 
buBinesa,  employed  more  tlun  fonr  persons,  to 
wit,  about  49  persona,  and  bad  elected  to  be- 
come and  was  subject  to  tbe  provisions  of  chap- 
ter 100  of  the  Laws  of  Utah  of  1017,  an  act 
passed  by  the  Le^alatnre  of  the  artate  of  Utah 
on  Mardi  8.  1917,  creating  tbe  Industrial  Com- 
mission of  Utah,  and  among  other  things  estab- 
Ifahing  rates  of  compenaatioo  for  personal  in- 
juries or  death  auatained  by  employ^  in  the 
course  of  employment,  and  providing  methods 
of  insuring  the  payment  of  aucb  compensation. 

"That  the  dnties  of  the  said  George  C.  Chan- 
dler raqnired  him  to  deliver  meat  and  groceries 
in  tbe  dty  of  Ogden,  Utah,  with  and  without 
an  automobile,  and  that  he  was  on  the  data  and 
at  the  time  and  place  herein  mentioned  fur- 
nished an  automobile  by  bis  employer,  the  said 
A.  M.  Miller,  for  use  in  making  such  deliveriea, 
which  were  made  with  an  automobile,  and  that 
the  hours  of  his  said  employment  were  from  7 
o'clock  a.  m.  until  6  o'clock  p.  m. ;  that  is  to  say, 
he  was  required  to  commence  his  said  employ- 
ment at  7  o'clock  a.  m.  and  continae  until  6 
o'clock  p.  m.  That  the  certain  automobUa 
which  waa  furnished  to  Um  by  his  said  employ- 
et  for  use  In  maUng  auch  ddiveriea  which  were 
made  with  an  automobile  was  kept  in  a  ga- 
rage at  tbe  rear  of  tbe  reddenee  of  hia  said 
employer,  A.  M.  Miller,  at  764  Twenty-Fifth 
street,  Ogden,  Utah.  That  the  place  of  basi- 
nesB  of  tbe  said  A.  M.  Miller  wae  situated  at 


4b»For  other  esMs  bm  sam*  toplo  and  KBT-NUHBBR  in  all  K«r-NumlMr«a  Dliesta  and  IndasM 


Digitized  by 


Google 


UtiOi) 


CHANDUEB  r.  INDU8TBIAI«  OOMMISSION 
tui  p.) 


1021 


2472  Wuhlngtoii  avenae,  Ogden,  Utih.  That 
the  place  of  residence  of  said  Georce  O.  Cban- 
dler  was  in  tbe  rear  of  Twentr-Serenth  Btreet, 
betwem  Jefferson  and  Adams  Bvenaes,  Ogden, 
t?tah.  That  in  the  course  of  his  said  employ- 
meot  the  duties  of  tbe  said  Ceorge  0.  Chan- 
dler reqiiired  him  to  go  from  hit  family  resi- 
dence each  morning  to  said  garage,  and  get 
said  automobile,  and  drive  it  down  to  the  said 
place  of  basinees  of  the  said  A.  M.  Miller,  and 
to  use  it  throughout  the  day  in  making  such 
deliveries  and  to  return  it  to  the  said  ga- 
rage at  night  after  bis  day's  work  was  finished. 
That  when  be  was  unable  to  make  all  the  de- 
liveries of  the  day  he  would  bring  with  him 
to  his  home  such  undelivered  packages  and 
make  deUveriea  of  them  the  following  momliv 
on  his  way  to  his  work. 

"That  on  tbe  morning  of  January  26,  1918, 
at  about  7:20  o'clock,  while  the  said  Oeorge 
G.  Chandler  was  on  his  way  from  his  place  of 
residence  to  the  said  garage  to  get  said  an- 
tomobUe  and  drive  it  down  to  bis  employer's 
said  place  of  business  to  begin  making  the  daily 
deliveries  which  he  was  required  to  make  as 
hereinbefore  alleged,  and  while  making  delivery 
of  meat  for  his  employer  which  was  undeliver- 
ed the  evening  before,  and  without  fault  on 
his  part,  he  was  attacked  and  bitten  in  bis  bond 
by  a  dog  known  as  the  Jefferson  Avenue  dog. 
l^at  after  having  his  wound  dressed  he  pro- 
ceeded to  his  daily  work,  and  worked  steadily 
on  each  and  every  work  day  thereafter  until 
on  or  about  tbe  22d  day  of  Uarch,  1918,  when 
he  became  violently  sick,  and  was  removed  to  a 
hospital,  where  he  died  on  or  about  the  26th 
day  of  March,  1918,  a  violent  death  from  hy- 
drophobia, cansed  by  the  dog  bite  received  on 
January  26,  1018,  as  hereinbefore  alleged." 

also  made  the  necessary  allegations  re- 
Q}ectliis  the*age,  condition  of  healtb.  etc.,  of 
tbe  deceased  and  the  dependency  of  hendf 
and  her  three  minor  children,  ranging  in  age 
from  12  to  S  years,  eta,  and  prayed  for  judg- 
ment  a^coordlng  to  the  provisions  of  the  act 

The  defradants  demurred  to  the  complaint 
upon  several  grounds.  Tbe  only  ground  that 
la  material  here,  howerer,  Is  that  tbe  com- 
plaint  does  not  state  foots  sufficient  to  consti- 
tute a  canse  of  action.  The  district  court 
sustained  the  d^murra  upon  that  ground, 
and  Judgment  dismissing  the  action  was  duly 
mtwed,  from  which  the  plaintiff  appeals. 

[1]  ^alntiff's  counsel  Insist  that  the  court 
erred  in  sustaining  the  demurrer.  Our  stat- 
ute (Comp.  Laws  Utah  1917.  |  3122)  allows 
compensation  to  every  empl(v6  ccmilng  with- 
in the  provMons  of  the  act  who  la  "Injured 
by  accident  arising  out  of  and  in  the  course 
of  his  employment"  In  view  <tf  the  facts  al- 
leged In  the  ciKnidaiut,  all  nt  which  are  ad- 
mitted by  the  d«nurrer,  the  district  court 
held  that,  white  tbe  deceased  was  injured  by 
an  accident  occurring  In  tbe  course  of,  yet  he 
was  DOt  injured  by  an  accident  arising  out  of, 
bis  employment  Whether  a  particular  in- 
Jury  Is  occasioned  by  an  accident  arising  out 
of  the  employment  may  present  a  more  or 
leaa  perplexing  question,  and  with  respect  to 


wbich  reasonable  men  may  .well  differ.  In- 
deed, that  is  tbe  difficult  question  in  this 
case;  and  we  fully  as^redate  the  fact  that 
tbe  decisions  of  tbe  courts  are  not  unanimous 
upon  that  question.  As  is  well  said  by  Mr. 
Tan  Doren  tn  referring  to  tbe  Workmen's 
Compensation  Act  in  his  Wortunen's  Gompen- 
satifm,  p.  43: 

"The  extremely  liberal  eonstmetlon  of  tiie 
courts  [of  the  act]  has,  as  we  have  seen,  made 
possible  a  recovery  of  compensation  by  the 
injured  employft  in  a  large  pn^ortion  of  the 
eases." 

We  are  also  reminded  that  our  statute 
(Comp.  Laws  Utah  1017,  !  6839)  requires  that 
tbe  statutes  of  this  state  are  to  be  "liberally 
construed  with  a  view  to  effect  the  objects  of 
the  statutes  and  to  promote  Justice." 

[2]  Upcm  tbe  qneetlou  that  the  Employers' 
Liability  Act  ^ould  be  liberally  construed 
and  so  as  to  effectuate  its  purposes,  all  courts 
agree.  In  re  Ayers  (Ind.  App.)  118  N.  B.  386. 
That  doctrine  applies  eq>ecially  to  the  phrase 
"oat  of  and  in  tbe  course  of  tbe  employment" 

[3]  Notwithstanding  the  fact  that  tbe  act 
must  be  given  a  lit>eral  ctmstmctlon,  tbe 
writer,  nevertbeless,  entertains  serious  doubt 
whether,  In  view  of  the  conceded  facts  in  this 
case,  tbe  injury  arose  "out  of  the  onploy- 
ment"  In  view,  however,  that  my  Assodates 
are  of  the  opinion  that  a  liberal  construction 
requires  us  to  bold  that  tbe  Injury  In  this 
case  arose  out  of,  as  well  as  In  tbe  course  ftf, 
tbe  employment,  I  cheerfully  yield  to  their 
Judgment  I  do  so  with  less  reluctance  or 
hesitation  for  tbe  reason  that  such  a  holding 
Is  manifestly  in  furtherance  of  Justice,  and 
tends  to  effectuate  the  beneficent  purposes  of 
the  Comp^satlon  Act.  In  this  connectirai  It 
must  be  remembered  that  tbe  compensation 
provided  for  tn  tbe  act  is  In  no  sense  to  be 
CMMidered  as  damages  for  the  Injured  em- 
pXayi  or  to  his  dn>^daits  In  case  deatii  sn- 
pervenea.  Tbe  right  to  compensation  arises 
out  of  the  relation  existing  between  employer 
and  employ^  and  that  the  injqry  arises  out 
of  and  In  Uie  course  of  the  onploymeat  Un- 
der stidk  an  act  ttie  costs  and  expenses  of  c<bi- 
ducting  the  bnainem  or  oiteriNria^  Including 
compensation  for  injuries  to  employes  or 
other  casualties,  must  be  taxed  to  the  bad- 
ness. Tbe  theory  of  the  Compensation  Act  Is 
that  Uie  .whole  cost  and  ecpmse  of  conducting 
tbe  business  as  aforesaid  is  added  to  the  cost 
of  tbe  articles  that  are  produced  and  sold, 
and  hence,  in  tbe  long  run,  such  costs  and  ex- 
penses are  borne  by  the  public;  that  Is,  by 
the  consumers  of  tbe  articles  produced.  The 
purpose  of  such  an  act  therefor^  Is  to  protect 
tbe  employ^  and  those  depoident  upon  blm, 
and  in  case  of  his  serious  injury  or  death  to 
provide  adequate  means  for  the  support  of 
those  dependent  upon  him.  In  view,  there- 
fore, that  in  case  of  total  disability  or  death 
of  tbe  emiOoyfi  his  dependents  might  become 
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the  objects  of  public  diarlty,  snch  a  calamity 
Is  avoided  by  requiring  the  business  or  enter- 
prise to  provide  for  mcti  dependents,  with  the 
right  of  the  employer  to  add  the  amount  that 
Is  paid  out  to  the  cost  of  producing  and  sell- 
ing the  product  of  such  bu^oess  or  enter- 
prise. The  beneficent  purposes  of  such  acts 
are  therefore  apparent  to  all,  and  for  that 
reason,  if  for  no  other,  should  receive  a  very 
liberal  construction  in  favor  of  the  Injured 
employ&  We  are  all  united  upon  the  proposi- 
tion that  In  view  of  the  purposes  of  su(A  acts, 
In  case  there  Is  any  doubt  respecting  the 
right  to  compensation,  such  doubt  should  be 
resolved  In  favor  of  the  employ*  or  of  his  de- 
pendents as  the  case  may  be. 

Counsel  for  the  defendants  Miller  and  the 
life  Insurance  company  have  cited  cases, 
however,  wherein  It  Is  held  that,  where  an 
employe  has  been  Injured  from  a  canse  or  ac- 
cident to  whldi  the  public  generally  are  ex- 
posed the  same  as  the  Injured  employ^,  the 
Injury  does  not  arise  out  of  the  employment. 
To  that  effect  are  the  following  among  other 
cases  dted  by  counsel;  In  re  Employers' 
Liability  Assur.  Corporation,  215  Mass.  497, 
102  N.  E.  697;  Mann  v.  Glastonbury  Knit- 
ting Co.,  90  Conn.  116,  96  At!.  368.  I/.  R.  A. 
1916D,  86 ;  De  Voe  v.  New  York  State  Rys., 
218  N.  Y.  S18,  113  N.  B.  256,  L.  R.  A.  ISITA, 
250;  Newman  v.  Newman,  160  App.  Dir.  746, 
155  N.  Y.  Supp.  665. 

In  the  case  first  dted.  In  referring  to  the 
test  as  to  when  It  may  be  said  that  an  acci- 
dent or  Injury  arises  out  of  the  employment, 
the  court.  In  the  course  of  the  opinion,  said : 

"It  [the  Injuryl  arises  'out  of  ttie  employment, 
when  there  is  apparent  to  the  rational  mind  up- 
on oonslderation  of  all  of  the  drcumatnnces  a 
causal  connection  between  the  conditions  under 
which  the  work  is  required  to  be  performed 
and  the  resulting  injury.  Ta^er  this  tpst,  if 
the  injurj/  Mft  be  »ecn  to  have  foUoiccd  a*  a 
naiwal  incident  of  the  Vfork  and  to  hcve  been 
contemplated  by  a  reasonable  parson  familiar 
trith  the  irliole  titvation  at  a  resuJi  of  the  cx' 
poaure  occasioned  by  tho  nature  of  the  employ- 
ment, tbcit  it  arises  'out  of  the  employment." 
(Italics  mine.) 

This,  It  seems  to  the  writer,  Is  too  rigid  a 
construction  of  the  statute.  Such  a  construc- 
tion brings  us  right  back  to  the  old  proposi- 
tion that  the  employer  would  be  liable  upon 
the  ground  of  negligence  In  a  couimon-law  ac- 
tion. If  the  Injury  or  accident  should  "have 
been  contemplated  by  a  reasonable  person," 
as  Is  stated  In  the  excerpt  quoted  from  the 
opinion,  then  the  employer  should  have  fore- 
ficen  It  and  protected  the  employe.  If  the  em- 
ployer contemplates  or  foresees  an  Injury  and 
docs  nothing  to  prevent  It,  he  Is  necessarily 
guilty  of  negligciii^c,  and  is  thus  liable  to  the 
Injured  employC  unless  the  latter  Is  guilty  of 
contributory  negligence  which  is  the  proxi- 
mate cause  of  the  injury.  Such  a  construc- 


tion, I  think.  Is  not  snstilniirt  by  tks  weight 

of  authority. 

Nor  is  the  doctrine,  that  if  ttie  public,  or  a 
portion  of  It,  is  exposed  to  the  same  hazard 
as  the  emidoyg,  then  he,  for  that  reason,  may 
not  recover,  followed  by  the  more  recent  de- 
dslons.  In  the  case  of  Globe  Indemnity  Co. 
V.  Industrial  Accident  Commission,  36  CaL 
App.  280,  171  Pac.  1068,  cited  by  counsel  for 
plaintiff,  the  court.  In  discussing  that  ques- 
tion In  the  course  of  the  <^inIon,  said: 

"The  petitioner  contends  that,  because  Rob- 
erts was  exposed  only  to  the  ordinary  perila  of 
the  street  to  which  any  other  person  on  th€ 
street  is  exposed,  he  docs  not  fall  within  the 
rule  which  awards  compensation  for  an  injai? 
arisinK  out  <A  the  emi^ymait  of  the  injured 
man.  When  the  logical  result  of  the  applica- 
tion of  the  rule  for  which  petitioner  is  con- 
tending is  con^dered,  the  justice  of  treating  this 
case  as  one  arising  out  of  Roberts'  employment 
is  apparent.  Consider  the  case  of  a  messenger 
boy.  He  la  in  no  greater  peril  on  the  street 
than  any  other  person  there.  He  carries  perhaiw 
his  Message  fn  liis  pocket,  leaving  his  arms 
disengaged  and  perfectly  free  to  move  abont 
Bnt  be  is  on  the  street  constantly  in  the  course 
of  his  employment  To  hold  that  Roberts  ia 
not  entitl^  to  compensation  would  be  to  hold 
that  this  messenger  boy  would  likewise  not  be 
entitled  to  compensation  for  an  injury  caused 
to  him  by  the  perila  of  the  street  The  illus- 
tration might  be  extended  further  to  truck  driv- 
ers, teamsters,  and  nnmeroua  other  classes  of 
employment  whose  followers  use  the  streets  In 
the  regular  course  of  their  duty,  and  whose 
peril  on  the  streets  Is  no  greater  than  that  of 
any  ottier  person,  but  who  wonld  not  be  Injured 
but  for  the  fact  that  their  duty  takes  and  keeps 
them  on  the  street  It  docs  not  seem  to  us 
that  the  Ti^slature  ever  Intended  that  these 
persons  should  be  ezdnded  from  the  benefit 
of  industrial  acddent  ocHnpensatlon.'' 

/■ 

To  the  same  effect  are  Industrial  Com.  v. 
Xtna.  Ufe  Ins.  Co.  (Colo.)  174  Pac.  589 ;  City 
of  Milwaukee  t.  Althoff,  156  Wis.  68, 145  N. 
W.  238,  li.  R.  A.  1916A,  327 ;  Baum  v.  Indtis- 
trial  Com.,  288  111.  516. 123  N.  E.  626.. 

Counsel  for  both  sides  have  dted  many 
other  cases  In  support  of  their  respective  coa- 
tentlons,  but  the  foregoing  are  sufficient  to 
Illustrate  the  principle  upon  which  the  courts 
proceed. 

In  view  of  the  foregoing,  it  follows  that  the 
district  court  erred  In  holding  that  under  the 
facts  stated  In  plaintiff's  complaint,  which 
are  conceded  by  the  demurrer,  she  was  not 
entitled  to  recover  compMisatlon  under  tho 
Compensation  Act.  The  Judgment  is  there- 
fore reversed,  and  the  cause  is  remanded  to 
the  district  court  of  Weber  county,  with  di- 
rections to  overrule  the  demurrer  and  to  pro- 
ceed to  determine  the  cause  In  accordance 
with  the  views  herein  expressed.  Plaintiff  to 
recover  costs  on  appeal. 

CORPMAN,  C.  J.,  and  WEBER,  OID- 
I  EONf  and  THURMAN,  JJ.,  concur. 
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STATE  ex  rel.  SCSUOHAM,  SUto  Entlneer, 
T.  DISTRICT  COUBT  OP  SIXTH  JUDI- 
CIAL DIST.  HUMBOUXF  COUNTY  et  aL 
(No.  2407.) 

(Sapreme  Goort  of  Nenda.  The.  1), 

PsoinBrnoN  ^S9l8— Moot  oasb  DiBmsBCD. 

Where  proeeedinss  in  prohibition  were 
brought  to  rcBtralo  district  judge  from  hearing 
a  -motion  to  difisolve  a  prelimiQary  injunction, 
the  proceeding  will  be  dismiswd  where,  upon 
hrnring,  it  appears  that  the  motion  had  been 
decided  and  the  injanctioii  dissolved  by  such 
Judge  prior  to  the  aerrice  upon  him  of  the  alter- 
native  writ 

Proceeding  In  prohibition  by  tike  State  ot 
Nevada,  on  the  relation  of  J.  O.  Scrugbam, 
as  State  Engineer,  against  tbe  District  Court 
of  the  Sixth  JndicUl  District  of  the  State  of 
Nevada  In  and  for  Humboldt  County  and 
Honorable  J.  A.  Callahan,  dlatrict  Judge 
thereof,  and  Honorable  O.  J.  McFadden,  act- 
ing diatrtct  Judge  there<tf.  Proceeding  dla- 
Vilssed. 

Leonard  B.  Fowler.  Atty.  Gen^  Bobert 
Richards,  Deputy  . Atty.  Gen.,  and  Carey  Van 
Fleet,  of  Elho,  for  petitl<Hier. 

Chm^,  Downer,  Price  ft  Hawkins,  of  Be- 
no^  for  respondffiitak 

DUCKEB,  J.  On  the  petition  of  the  above 
relator  and  petitioner,  this  court  Issued  an 


altematlTe  writ  of  prohibition  restraining 
the  respoodaits  frcnn  hearing,  trying,  or  em- 
tering  a  decree  in  that  certain  action  entitled, 
"In  tbe  SlztH  Judicial  District  Court  of  the 
State  ot  Nevada,  in  and  for  tbe  County  of 
Humboldt;  W.  a  Pitt  et  aL.  Plalntlfl,  t.  J.  Q. 
Scrugbam,  as  State  S^iglneer,  D^oidant." 
and  required  said  respondents  to  diovr 
cause  beton  tttis  court  wby  th^  should  not 
be  absolute  reatralned  and  prohibited  from 
taking  any  further  proceedings  in  said  actlim 
exc^t  to  dismiss  the  8am&  Due  return 
having  been  made  thereto,  the  matter  came 
on  for  hearing  In  this  court  and  was  argued 
And  submitted. 

It  aM>eared  upon  said  bearing  that  the 
motion  to  dla8<Ave  a  preliminary  inJiibeClon 
tberetof<»«  Issued  in  said  action  and  sub- 
mitted to  the  respondent  Hon.  O.  J.  UcFad- 
den  for  conslderatlfm  and  dedalon.  and  wldcb 
dedslfHi  was  sought  to  be  reatralned  by  said 
wri^  had  t>een  decided  and  (he  Injunction 
dlss(Aved  by  liim  prior  to  the  service  upon 
talm  of  said  alternative  writ.  We  are  there- 
fore of  the  opinion  that  the  proceedings  in 
this  court  are  to  all  intents  and  purposes 
resolved  Into  a  moot  case  and  should  be  dbs* 
missed. 

It  will  be  so  ordered. 

COLEMAN,  C.  J.,  and   SANDBBS,  J.. 

concur. 


«s»ros  other  eatfls  sss  same  toplo  and  KBT-NCHBBR  In  all  Ker-Numl>«rs4  Dlassts  and  Xadaxei 
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ABANDONMENT. 

See  Appeal  and  Error,  «=»773;  Criminal  Law, 
^1131;  Eminent  Domain,  «=»241;  Wa- 
ters and  Water  Ooutses,  «S3152. 

ABATEMENT  AND  REVIVAL. 

8«e  Army  and  Nkvy,  «=a34;  Oriminal  ta.w,  «=a 
1070. 

n.  ANOTHEB  ACTIOir  PEITDINO. 

^=>I5  (Or.)  The  granting  of  new  trial  after 
the  time  limited  bv  Ia  O.  L.  |  176i  as  amended  i  Qes»6(S)  (Mont.)  Evidence  ahowing  an  Mconnt 
bf  .  Act  Feb.  18,  1911  (T^we  1911,  p.  1^),  pro- 1  stated  ia  sufficient  to  support  cause  of  action 

on  an  open  account.— Bogers-Templeton  lam- 


ABSTRACTS  OF  TITLE. 

See  Chattel  Mortgages,  ^129,  168,  286. 

ACCOUNT. 

See  Corporations,  «=s204,  308;  Courts, 
475;  Executors  and  Administrators,  4=s>132, 
309.  510,  616;  Joint  Adventures,  ^5;  Judg- 
ment, ^=»250;  Limitation  of  Actions,  ^=>10*. 

ACCOUNT,  ACTION  ON. 


Tiding  that  the  motion  shall  he  determined  with- 
in 60  days  from  the  entry  of  judgment,  and 
not  thereafter,  and  if  not  determined  within 
that  time  shall  be  conclusively  takm  and  deemed 
as  denied,  does  not  affect  tiie  prior  judgment 
of  nonsuit,  so  that  such  action  is  not  pending, 
as  regards  a  plea  of  abatement  to  a  subsequent 
action  for  the  same  cause,  maintaiuable  under 
aection  184,  notwithstanding  the  nonsuit.— 
Kuntz  v.  Emerson  Hardwood  Co.,  184  P.  253. 

m.  DEFEGTB  AHD   OBJE0TIOII8  AS 
TO  PARTIES  AND  PZtOOEEDINOS. 

«s33ft  (Cal.App.>  If  Code  Oiv.  Proc.  |  385, 

Sroviding  that  an  action  does  not  .abate  at  the 
eath  or  disability  of  a  party  if  the  cause  of 
action  survives,  is  applicable  to  the  case  of  a 
corporation  on  dissolution,  it  does  not  author- 
ize the'  continuance  of  the  action  against  the 
corporation  itself,  but  allows  the  action  to  be 
continued  only  against  the  representative  or 
successor  in  interest,  brought  m  on  motion. — 
Npzik  V.  Cole,  184  P.  523. 

Despite  Civ.  Code,  g  400,  where  a  corpora- 
tion was  dissolved  during  action  against  it  by 
expiration  of  the  term  of  ita  existence,  it  was 
necessary,  for  the  acti9n  to  continue  at  all, 
that  the  company's  successors  or  representa- 
tives under  section  400  be  prpperly  brought  in 
on  motion  as  defendants,  u  provided  in  Code 
Civ.  Proc.  §  3S5.— Id. 

After  a  corporation,  pending  action  against 
it,  bad  become  dissolved  by  expiration  of  the 
term  of  ita  existence,  if  plaintiff  Intended  to 
secure  any  judgment  enforceable  against  the 
company's  directors  as  Us  trustees,  he  should 
have  had  them  substituted  as  parties  in  place 
of  the  company,  under  Code  Civ.  Proc.  §  385, 
—Id. 

V.  DEATH  OF  PABTT  ATTO  BEVIVAL 
OF  AOTIOK. 
(A)  Abatement  or  Survival  of  Aetlon. 

<^55(3>  (Idaho)  A  cause  of  action  growing 
out  of  purchase  of  sodium  arsenate  represented 
by  druggist  to  be  sodium  arsenite  and  ita  ap- 
plication to  crops  which  it  destroyed,  though 
btatcd  in  the  complaint  in  form  ex  delicto,  is  in 
fact  ex  contractn  and  survives  the  death  of  a 
^art^^to  the  action.— Kloepfer  v.  Forch,  184 

184  P.-65  a025) 


bet  Go.  T.  Weluh,  184  P.  838. 

ACKNOWLEDGMENT. 

See  Corporations,  «»204. 

n.  TAXING' AHD  OEBTIFICATS. 

«=»22  (Cnl.)  Notary  Md  not  legally  Justified  in 
stating  in  certificates  of  acknowledgment  that 
persons  who  appeared  before  him  to  acknowl- 
edge the  instruments  were  known  to  him,  as  re- 
quired by  Civ.  Code,  S  1185,  unless  the  identity 
of  the  individual  making  the  acknowledgment 
is  established  by  the  oath  of  a  credible  witness. 
—Anderson  v,  Aronsobn,  184  P.  12. 

Personal  knowledge  by  a  notary  of  the  per- 
son making  an  acluiowledgment,  such  as  will 
justify  the  notary  in  statins  in  the  certificate 
ibat  tiie  person  is  known  to  him,  involves  some- 
thing more  than  an  introdnction  by  anoUier  per- 
son and  casual  meetings  following  it,  and  mut 
be  based  on  drcumstancei  surrounding  the  per- 
son, tending  to  show  he  1b  what  he  purports  to 
be.— Id. 

Merely  because  a  person  ts  introduced  to  a 
notary  under  oath  as  the  one  who  Is  to  make  an 
acknowledgment,  the  notary  is  not  legally  In 
possession  of  such  personal  knowledge  of  the 
perHon  as  justifies  his  making  certificate  to  the 
acknowledgment. — Id. 

^=348  (Cal.)  A  notary's  act,  in  stating  in  cer- 
tificates of  acknowledgment  that  the  persons 
who  appeared  before  him  were  known  to  biro, 
made  the  certificates  guaranties  of  the  genuine- 
ness of  the  instruments  acknowledged.  In  view 
of  Civ.  Code,  I  1185.— Anderson  v.  Aronsobn, 
184  P.  12. 

If  a  notary  takes  all  doe  precautions  In  tak- 
ing an  acknowled^rment,  and  fully  complies  with 
Civ.  Code,  i  1185,  In  the  absence  of  personal 
knowledge  of  the  person,  by  requiring  the  onth 
of  a  credible  witness,  be  will  not  be  held  liable 
if  be  is  deceived  in  the  identity*  of  the  person.— 
Id.  - 

The  negligence  of  a  notary  in  taking  an  ac- 
knowledfoncnt  cannot  be  considered  the  proxi- 
mate cause  of  loss  sustained  by  a  lender  through 
the  procuration  by  such  laider*!  agent  of  loans 
to  false  parties,  whose  acknowledgments  were 
taken  by  the  notary,— Id. 
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<S=>48  (Cal.App.)  Where  one  forged  deed  to  fic- 
titious grantee,  aisumed  the  fictitioiu  name, 
and  sold  the  land,  a  notairy,  who  certified  that 
the  forger  was  "known  to  be  the  person  whose 
name  is  subscribed  to  the  within  inHtrumen  t," 
was  Dot  liable,  under  dv.  Code,  H  -1200 
and  Pol,  Code,  §  801 ;  tbe  certificate  being  true 
as  far  as  the  notary  was  concerned-— Brown  t. 
Bives,  184  P.  32. 

Where  one  forged  deed  to  fictitious  person, 
assumed  the  fictitious  name,  and  sold  the  land, 
negligence  of  notary  in  taking  the  forger's  ac- 
koowledKment  without  proper  examination,  etc., 
as  required  by  Civ.  Code.  H  1185,  1200,  and 
Pol.  Code.  S  801.  was  not  the  proximate  cause 
of  loss  to  the  pvrdiBBer.— Id. 

ACTION. 

See  Abatenient  and  BeriTal;.  Dismissal  and 
N<Hisuit. 

n.  NATURE  AND  FOBM. 

4=925(2)  (Okl.)  The  character  of  an  action  is 
determined  by  the  nature  of  the  issues  made 
by  the  pleadmgs  and  the  rights  and  remedies 
of  the  parties,  and  not  alone  by  the  form  in 
which  the  action  was  brought  or  by  the  pray- 
er for  relief.— Benn  v.  Trobert.  184  P.  595. 
«S932  (Utah)  While  the  Constitution  abolish- 
ed forms  of  action,  there  are  still  equitable  as 
contradistinguished  from  legal  rights  and  rem- 
edies, liut  the  rights  of  a  litigant  depend  en- 
tirely on  the  nature  or  character  of  the  facts 
and  the  law  applicable  thereto.— Lynch  Ja- 
cobsen,  184  P.  929. 

m.  JOINDEB,  SPIJTTINO,  CONSOLI- 
DATION. AND  BETERANOE. 

«ss47  (AriB.)  Under  Civ.  Code  1913,  par.  427, 

groTiding  that  actions  ex  contractu  wait  not 
e  joined  with  actions  ex  delicto,  a  cause  of 
action  against  a  stage  company  by  a  passenger 
for  injuries  through  its  negligence  cannot  be 
joined  with  a  cause  of  action  on  an  indemnity 
policy.— Smith  Stage  Co.  v.  Eckert,  184  P.  1001. 
«=350(1)  (Idaho)  Several  causes  arising  out  of 
injuries  to  property,  which  affect  all  the  par- 
ties to  the  action,  may  be  united  in  the  com- 
plaint, though  some  or  all  df  tliem  are  acquired 
by  plainUff  by  asBignment  under  Comp.  Laws, 
I  41«9,  sabd.  7.— Kloepfer  v.  Forch,  184  P. 
477. 

«=350(4)  (Aris.)  In  a  passenger's  action 
against  a  stage  company  for  injuries  from  its 
negligence,  it  is  improper  to  join  a  company 
which  issued  an  indemnity  policy;  their  liabil- 
ities being  separate  and  distinct.— Smith  Stage 
Co.  T.  Eckert,  184  P.  1001. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  ExecQtprs  and  Administrators. 

ADOPTION. 

See  Indians,  15,  27. 

ADVERSE  POSSESSION. 

See  Champerty  and  Blaintenance.  ^:97. 

IL  OPEBATION  AND  EFFECT. 
CB)  Title  or  Rlcht  Aeqalred. 

«=s>l06(4)  (Or.)  Adverse  poasession  for  the  req- 
uisite period  vests  title  in  tbe  posspssor  of  a 
tract  of  land  by  operation  of  law.— Krueger  t. 
Brooks,  184  P.  285. 

m.  PIXADINO.  EVIDBrOE,  TB;lAIi, 
AND  REVIEW. 

^»  1 10(2)  (Or.)  In  suit  to  quiet  title,  amended 
complaint  held  to  have  alleged  ownership  or  title 


by  adverse  possession  and  to  snpiwrt  decree  for 
plaintiHE.— Krueger  v.  Brooks,  1S4  P.  285. 
■S=>II4(1)  (Or.)  In  suit  to  quiet  title,  a.  survey 
having  disclosed  that  a  fence  dividing  the  lands 
of  the  respetitive  parties  was  located  north  of 
what  would  be  the  dividing  line  in  strict  con- 
formity with  the  description  in  their  deeda,  evi- 
dence Aeld  to  show  that  plaintiff  owned  up  to 
tbe  fence  in  fee  simple  by  force  of  adverse  pos- 
8e8Bion.~Krueger  v.  Brooks,  184  P.  285. 

AFFIDAVITS. 

See  Costs,  «=»206;  Executors  and  Administra- 
tors. ®=b510:  Judgment,  ^=»tt8;  Mechanics' 
Liens,  «=s>154,  281;  Process,  «s»9& 

AGENCY. 

See  Prine^  and  AgeDt. 

AGRICULTURE. 

See  Abatement -and  Beriva],  «s>55:  Asalgn- 
ments,  «r»24;  Counties,  ^s>88,  142. 

ALIENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  <^332,  833. 

ALIENS. 

See  Ambassadors  and  Consuls,  ^=>8;  Death, 
«s»31;  Evidence,  «=»207,  293,  297. 

ALTERATION  OF  INSTRUMENTS. 

See  Estoppel,  «==>72. 

«=3l$*(Cal.)  Where  descrhition  was  inserted 
in  recemt  ajfter  Tehdor  haa  signed  it  and  dur- 
ing vendor's  absence,  the  rec^t  would  be  in- 
sufficient to  estaUlah  a  contract  tor  the  por- 
chase  and  sale  of  the  land  described.— Honor* 
V.  Lemm,  184-  P.  664. 

«=327(1)  ($iM.)  Where  an  alteration  is  ap- 
parent on  the  face  of  an  instrument  in  smt, 
there  is  no  presumption  as  to  whether  it  was 
made  before  or  after  the  execution  of  the  in- 
strument—Luna V.  Montoya,  184  P.  533. 
«=327(3)  (N.M.)  Where  alteration  is  apparent 
on  face  of  instrument  in  suit,  burden  of  proof 
to  explain  it  is  not  on  the  party  seeking  to 
recover  under  it,  but  on  the  one  who  alleges 
tiiat  alteration  haa  been  made  in  the  instru- 
n>ent.— Luna  v.  Montoya,  184  P.  533. 
«=930  (N.M.)  Where  alteration  is  apparent  on 
face  of  instrument  in  suit,  and  there  is  no  pre- 
sumption as  to  whether  it  was  made  before  or 
after  execution  of  instrument,  question  of  al- 
teration and  its  binding  effect  on  parties  after 
its  introduction  is  to  be  considered  in  light  of 
all  the  evidence,  extrinsic  and  intrinsic,  and 
decided  by  judge  sitting  as  a  jury,  or  by  jury 
under  proper  instructions.— Luna  v.  Montoya, 
184  P.  533. 

ALTERNATIVE  METHOD. 

See  Appeal  and  Error,  «»373,  607. 

AMBASSADORS  AND  CONSULS. 

(Or.)  tinder  treaties  between  the  United 
States  and  Austria-Hungary,  which  contained 
the  usual  moat  favored  nation  clause,  and 
treaties  between  the  United  States  and  other 
countries,  held  that  consul  general  of  Austria- 
Hungary  might  authorize  attorneys  to  Institute 
action  on  behalf  of  an  Austria- Hungary  na- 
tional where  conditiona  were  such,  because  of 
the  war  between  Austria-Hungary  and  other 
countries,  that  It  was  practically  impoSNble 
for  the  national  to  directly  authorize  the  in- 
stitution of  the  action.— Ljobieh  T.  Western 
Cooperage  Co..  184  P.  551. 
«=»8  (Or.)  Under  the  treaties  of  the  United 
States  with  Austria-Hungary,  the  Austrian 
consul  general  has  authority  to  direct  an  at- 
torney to  bring  an  action  under  the  Employ- 
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era*  Liability  Act  on  behalf  of  a  nrather  who 
is  a  subject  and  reaMent  of  Aaatria  for  the 
death  of  her  boh.— Oarrin  t.  W«teRi  Cooper- 
age Co.,  184  P.  655. 

ANIMALS. 

See  Counttea,  «s»8S,  1^;  EMdence,  «b»501; 
Master  and  Serrant,  4=»87S. 

«9lOO(8)  (Idaho)  Under  the  two-mile  limit 
law  a  platntiff  Ib  entitled  to  recover  the  actual 
damage  sustained  by  renson  of  the  loss  Of  in- 
jury to  the  range  eaased  by  treapasBinf  aneep. 
-r-Kirk  T.  Madareita.  184  P.  226. 

APPEAL  AND  ERROR. 

See  Constitutional  Law,  ^=>316;  Coats, 
234,  260;  Courts,  «»190,  202,  206,  207; 
Criminal  Law,  «=>1023-1186:  Evidence,  *=> 
246;  Exceptions,  Bill  of;  Justices  of  the 
Peace,  «=>141,  164,  188;  Prohibition,  *=>3: 
Time,  €=»9. 

For  review  of  rulings  in  particular  actions  or 
priKieedinga,  see  also  the  various  spedfie 
topics. 

m.  DECISIOITB  REVXEWABLE. 

(D)  Pliialltr  ol  Determlmatlon. 

4^78(3)  (N.M.)  An  order  sustaining  a  demur- 
rer to  a  complaint,  without  further  action  by 
court  finally  disposing  of  the  cause,  is  not  a  final 
judgment,  and  is  not  reviewable  by  Supreme 
Court.— Morrison  v.  Kobinson,  184  P.  214. 

(B)  Nfttnrei  Scope,  and  Bff eet  of  Dcelaloiii 

*=»IIO  (CaLApp.)  St  1915,  p.  200.  amending 
Code  of  C^v.  Proc.  S  063,  does  not  allow  an  ap- 
peal from  an  order  denying  a  motioo  for  new 
trial,  and  such  an  app^  most  be  dismissed.— 
Anderson  r.  Adler,  184  P.  42. 
4=»II0  (Cal-App.)  An  order  denying  motion 
for  new  trial  is  not  appealable,  and  an  at- 
tempted appeal  therefrom  should  be  dismiss- 
ed.—Whitcomb  V.  Giannini.  184  P.  887. 
«=>I10  (Cal.App.)  Code  Civ.  Proc.  S  963,  as 
amended  (St.  1917,  p.  624),  takes  away  the 
right  to  appeal  from  orders  denying  motions 
for  new  tnaL— Joaquin  light  &  Power  Co. 
V.  Bariow,  184  P.  898. 

IV.  RIGHT  OF  REVIEW. 
(A)  Persona  Bntltlcd. 

«=I51(2)  (N.M.)  Under  Code  1916,  S  1439, 
there  are  no  formal  parties*  to  a  cause  in  pro- 
bate ccurt  wherein  a  will  ia  offered  for  pro- 
bate, and  the  word  "party"  in  the  statute 
means  "person"  aggrieved,  and  the  widow  of 
the  deceasod  ia  an  nggrlevod  party  within  the 
statute.— Miera  v.  Akers,  184  P.  817. 

V.  PRESENTATION   AND  RESERVA- 
TION  IN  LOWER  OOTTRT  OF 
GROUNDS  OF  REVIEW. 
(A)  laanes  Bud  Q.iieBtlons  In  Lower  Court* 

®^I7I(3)  (Okl.)  In  suit  on  note  given  for  per- 
sonal property,  where  answer  sets  up  breach  of 
contemporaneous  parol  warran^  of  fitness  and 
seeks  damages,  and  case  is  tried  on  auch  issues, 
with  a  verdict  for  defendant,  be  cannot  in  Su- 
preme Court  urge  that  his  defense  was  one  for 
rescission,  under  Hev.  Laws  1910,  {§  984,  986, 
where  his  answer  did  not  allege  an  offer  to  re- 
scind and  to  restore  property  within  a  reason- 
able time.— Western  Silo  Co.  v.  Cousins,  184  P. 
92. 

«=»I73(6)  (Okl.)  Whether  a  contract  of  em- 
ployment between  plaintiffa  and  their  attorneys 
IS  champertous  cannot  be  raised  for  the  first 
time  in  the  Supreme  Court- Bentley  v.  Zelma 
Oil  Co..  184  P.  131. 

^s>l79(l)  (Idaho)  In  an  action  to  quiet  title 
and  for  partition,  defendant  appellants  cannot 
r^se  the  question  of  bona  fide  purchaser,  where 


their  pleadings  do  not  properly  raise  such  is- 
sue. (Per  Budge,  J.)— Glover  v.  Brown,  184  P. 
649. 

(B)  Objectloma  and  MotloMa*  and  RnllBva 
Thereon. 

«=9l8l  <CaL)  Alleged  errors  asserted  for  the 
first  time  on  appeal  will  not  be  cou^ered.— 
Osbom  V.  Hoyt.  184  P.  864. 
<^t8t  (N.M.)  Matters  not  called  to  the  at- 
tention of  the  trial  court,  except  as  to  goes- 
tiona  of  jurisdiction,  cannot  be  raised  for  the 
first  time  on'  appeal.— Prichard  v.  i!^ilmer,  184 
P.  629. 

«=»204(1)  (N.M.)  Objectionn  not  made  in  the 
court  below  -to  the  admissibility  of  evidence  will 
not  be  considered  on  appeal. — Bishop  v.  Mace, 
184  P.  215. 

9=»207  (Cal.)  Where  plaintiff,  'in  arguing  as 
his  own  attorney  in  an  action  for  libel,  re- 
ferred to  defendant  as  "the  rottenest  corpora- 
tion I  know  of  in  California  to-day,"  and  the 
trial  court  was  not  requested  to  instruct  the 
jury  that  such  conduct  was  improper  and  should 
be  disregarded  by  them,  the  matter  will  not  be 
considered  on  appeal.— Scott  v.  Times-Mirror 
Co..  184  P.  672. 

^=>2I3  (Okl.)  Where  no  question  of  a  Jury  trial 
was  raised  at  the  trial,  it  is  too  late  to  object  for 
the  first  time  in  the  Supreme  Court  that  there 
vfm  DO  consent  to  a  trial  without  a  Jury. — 
Smith  v.  Smith,  184  P.  82. 
®=»2I9(2)  (CaLApp.)  In  an  action  involving 
disputed  water  rights,  where  plaintiff,  in  refer- 
ring to  defendants'  ditch,  stated  that  the;  cleaned 
it  out  or  repaired  it,  and  that  they  turned  in 
water,  etc.,  a  finding  that  defendants  turned 
into  the  ditch  more  than  a  crrtain  amount  of 
water  and  thereby  caused  the  lands  of  plaintiff 
to  be  orcrflowed,  etc.,  is  not  open  to  attadt:  tdr 
the  first  time  In  the  appellate  court  on  ground 
that  plaintiff's  testimony  that  "they"  did  cer- 
tain acta  did  not  refer  to  defendants.— Barr  v. 
Branstetter,  184  P.  409. 

^231(6)  (Cal.)  Id  a  Ubel  action,  although  a 
specific  objection  as  to  the  dissimilarity  of  sub- 
ject-matter of  other  alleged  published  attacks 
upon  plaintiff  by  defendant  was  not  made,  the 
general  objection  of  incompetency,  irrelevancy, 
and  immateriality  of  such  evidence,  in  each  such 
instance,  was  snffldent  to  reserve  for  review 
the  special  point  of  dissimilarity  of  import- 
Scott  V.  Times-Mirror  Co.,  184  P.  672. 
«=»237(2)  (CaLApp.)  Where  counsel  failed  to 
move  to  strike  objectionable  portions  of  an  an- 
swer, the  question  having  been  answered  with- 
out objection,  the  matter  la  not  available  in  the 
appellate  court  though  couns^  after  the  ques- 
tion was  answered,  made  objections. — Park  v. 
Orbiaon.  184  P.  428. 

^237(2)  (CaLApp.)  Where  It  la  not  apparent 
from  the  question  itself  that  the  response  will 
on  an^  theory  of  the  case  be  inadmisaible,  an 
objection  alone  to  the  question  will  be  of  no 
avail,  but  the  party,  when  the  inadmissible  evi- 
dence is  for  the  first  time  disclosed  by  the 
answer,  mast  move  to  have  it  stricken  out, 
and,  failing  to  do  so,  cannot  predicate  error  on 
the  question.— De  Bock  v.  De  Bock.  184  P. 
890. 

(C)  Bxoeptlona. 

^»248  (N.M.)  To  the  rule,  expressed  by  Laws 
1917,  c.  43,  I  37,  that  appellate  court  will  not 
examine  a  record,  unless  cxception.<i  have  been 
taken  and  the  error  complained  of  called  to  trial 
court's  attention,  there  is  an  exception  under 
which  appellate  court,  without  exception  or 
presentation^  will  notice  jurisdictional  and  other 
matters  which  may  render  a  case  inherently 
and  fatally  defective  and  require  a  reversal. — 
De  Baca  v.  Perea,  184  P.  4S2. 
«=3260(1)  (Cal.)  It  la  not  error  to  refuse  in- 
structions upon  matters  sufficiently  covered  by 
other  instructions. — Scott  v.  Times-Mirror  Co., 
184  P.  672. 

«=3262(2)  (Utah)  The  austalning  of  a  motion  br 
one  defendant  for  nonauit  cannot  be  revlew^^ 
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appehl  hy  the  remaining  defendant  from  an  ad- 
veree  Jnogment,  where  the  appealing  defendant 
Baved  no  exception  to  the  rutinff.— Badertacher 
V.  Independent  Ice  Co.,  184  P.  181. 
43»267(1')  (N.M.)  A  judgment  rendered  on  an 
answer  clearlv  failing  to  state  facts  suSicieot  to 
constitute  a  defense  to  ■  good  conplaiat  is  Id- 
hercacly  and  fatally  defective,  and  no  ezceptituis 
to  its  i^ndition  are  necessary. — De  Baca  v, 
Perea.  184  P.  482. 

^9277  (Ca).App.)  In  an  action  by  a  power 
company,  against  a  customer  to  recoYer  for 
current  fumiabed.  conduct  of  thfe  costomer's 
attorney  in  refraining  from  croBs-examination 
of  the  power  company's  witness  as  to  the 
reasonableness  of  its  rate,  the  c«Qrt  having 
announced  that  the  only  issue  was  whether 
the'  power  company  had  furnished  the  amount 
for  which  it  waa  charged,  held  equivalent  to 
formal  ruling  not  permitting  any  further  cross- 
examination,  and  exception  thereto.— San  Joa- 
Light  &  Power  Co.  v.  Barlow.  184  P. 

(D)  Hotlona  for  llow  Trial. 

«=930l  (Colo.)  Under  Supreme  Court  rule  19 
of  1014  (148  Pac.  xviii),  as  well  hk  under  rule 
8  of  1917  (161  Pac.  vii),  the  sufficiency  of  the 
complaint,  not  having  been  questioned  in  mo- 
tion tor  new  trial,  cannot  he  considered  on  ap- 
|eahg-City  ft  County  of  Denver  v.  Bowen,  184 

VI.  PARTIES. 

^327(2)  (Okl.)  In  an  appeal  to  the  Supreme 
Court  from  a  determination  of  a  district  or  a 
county  court,  persons  sot  affected  by  or  Inter- 
ested in  the  result  need  not  be  made  parties.— 
Smith  T.  Curreather*8  Mercantile  Co.,  184  P. 
102. 

«=>327(12)  (Okl.)  In  action  to  foreclose  chattel 
mortRiige  and  for  possession  of  the  property 
therein  described,  where  defendant  mortgagors 
defaulted,  and  another  party  who  took  a  mort- 
gage from  them  on  same  prc^rty  after  plain- 
tiff's petition  was  filed  intervened  and  cause 
proceeded  between  plaintiff  and  intervener,  and 
there  was  final  judgment  for  intervener,  the 
mortgagors  were  not  necessaty  narties  on  plain- 
tiff's appeal,— Srailii  v.  CiAreatlier'a  Uercantile 
Co.,  184  P.  102. 

^=3333  (CaLApp.)  Where  the  person  for 
whom  a  guardian  is  sought  to  be  appointed 
dies  pending  appenl  from  judgment  refusing 
to  appoint,  the  ordinary  course  would  be  to 
dismiss  the  appeal  aa  moot. — In  re  King's 
Guardianship,  1S4  P.  964. 

VH.  BEQVIBTTES  AMD  PROOEEDINCM 
FOB  TBAMSFEB  OF  GAVSE. 
(A)  TiBie  •(  Taldnv  Priioecdlava. 

^»339(2)  (KanJ  Appeal  from  overruling  of  a 
demurrer  to  a  petition  must  be  taken  within  six 
months  after  the  ruling.— Smith  t.  Griffith,  184 

P.  72.=*. 

€=»345(1)  (CaLApp.)  Where  no  appeal  was  tak- 
en within  60  daya  after  entry  and  docketing  of 
judgment,  and  at  the  expiration  of  such  00 
days  no  new  trial  proceedings  were  pending,  the 
right  to  apTieal  was  lost,  although  a  motion  for 
a  new  trial  was  subsequently  filed  and  over- 
ruled, in  view  of  Code  Civ.  Proc.  56  650.  tj,"iil, 
tK!»,  as  ameotied  by  St.  1015.  pp.  201.  205.  207. 
— Bntes  V.  Bansome-Crummey  Co.,  184  P.  39. 

The  contention  that,  so  long  as  defendant's 
right  exists  to  move  for  new  trial  or  to  vnonte 
the  jiul^nt'nt,  it  docs  not  becnnie  final,  cnnimt 
be  fiiistainod.  since  under  Corlf  Civ.  Proc. 
{m.  \m.  ns  am.'iidP(l  by  St.  1015.  pp.  201,  20K 
uiKin  f;ulurp  within  tiO  days  after  the  entry  of 
jnilirincnt  either  to  appeal  or  to  oomraencc  pro- 1 
ceedinu!4  fur  new  trial,  the  judgment  becomes 
fintil.— Id. 

<J=)347ni  rCal.App.)  rnder  Code  Civ.  Proc.  $5 
(CiO.  0.10.  0.".!).  BS  amended  by  St.  1015.  pp.  201. 
20.'».  207.  ihf  tinn»  of  wrvine  notice  of  mntirm 
for  new  triiil  and  prupuseil  bill  i)f  exceptions  de- 
pends on  serviee  of  n<nire  of  entry  of  judg- 
ment, while  time  to  appeal  begins  to  run  from 
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entry  of  Judgment  when  docketed,  and  tiie  Aot^- 
et  la  a  publie  record  importing  notice  to  all 
parties  intereated  (Code  CSv.  Proc.  H  668,  671. 
672,  673).— Bates  T.  BanaoBe^Srommer  Co.. 
184  P.  3d. 

(B)  PotltloB  ov  Praror*  Allowasioe,  aad 
CartlflMt*  or  AMdmwit. 

^361(2)  (Wyo.)  Where  petition  in  error  ma 
a  nullity,  because  signed  by  nonresident  attor- 
neys, proceedings  in  error  will  be  dismissed^ — 
NorUi  Laramie  Land  Cow  t.  Hoffman,  184  P. 
226. 

(C)  PaysMat  mt  rmmm  ar  CaatSb  aafl  Bmsda 
or  Otbar  Sceavltica. 

®=3373(1)  (Cal-A.pp.)  The  new  and  alternative 
method  of  taking  appeals  provided  by  Code  Civ. 
Proc.  H  041a.  041b,  and  d41c,  enacted  in  1907, 
dispenses  with  the  necessity  of  an  undertak- 
ing on  appeal,  and  the  fact  that  a  bill  of  ex- 
ceptions is  prepared  in  place  of  the  report- 
ers transcript  authorized  by  section  003a  has 
no  bearing  on  the  question;  the  latter  section 
having  to  do  with  the  preparation  of  the  rec- 
ord on  appeal.— Nezik  v.  Cole,  184  P.  523. 

(D)  Writ  of  Bvror>  CItatloa,  or  Ifatlae> 

^3414  (Utah)  Where  plaintiff  sued  two  as 
joint  tort-feasors,  and  tae  court  dismissed  the 
action  as  to  one  defendant,  held  that  on  appeal 
hy  the  other  defendant,,  who  was  cast  b«Iow, 
the  defendant  as  to  whom  the  case  was  dismiss- 
ed was  not  an  adverse  party  on  whom  notice  of 
appeal  must  be  8er\*ed.— Badertscher  t.  Inde- 
i  pendent  Ice  Co..  184  P.  181. 

Where  an  action  against  two  joint  tort-feasors 
was  dismissed  against  one,  held  that,  on  appeal 
by  the  remaining  defendant  from  an  adverse 
judgment,  the  one  as  to  whom  action  waa  dis- 
missed waa  not  an  adverse  party  on  whom  no- 
tice of  appeal  must  be  served,  on  the  theory 
that' it  was  interested  in  the  appeal  because  un- 
der Comp.  Iaws  1017, 1  6484,  a  party  who  fails 
in  an  action  otberwlae  than  upon  the  nwrita 
may  commence  a  new  action  within  one  year 
after  reversal  or  fnilure.— Id: 
«s»4l7(l)  (Or.)  Under  L.  O.  L.  |  560,  sobd.  1, 
notice  of  appeal  specifying  the  court  in  which 
the  judgment  was  rendered,  giving  the  names  of 
the  psrties  and  notifying  defendant  and  hia  at- 
torney that  plaintiff  appealed  to  the  Supreme 
Court  from  the  jndgment  for  defendant  and 
against  plaintiff,  entered  in  a  named  court  on  a 
given  date,  the  undertaking  on  appeal  served  on 
defendant  reciting  that  the  appeal  was  to  the 
Supreme  Court,  held  sufficient.— Farmers'  & 
Fruit-Growers*  Bank  t.  Davis,  184  P.  275. 

Vni*  EFFECT  OF  TRAHBFEK  OF 
CAtTBE  OR  FROCEEDHroa 
THEREFOB. 

(B)  Jariadletloa   AcqnlreA   ky  A*»ellate 
Coart. 

€=»454  (Ncv.)  Though  an  appeal  was  taken  on 
the  judgment  mil  alone,  and  the  appellate  court 
did  not  acquire  jurisdiction  to  review  errors 
other  than  those  appearing  on  the  face  of  the 
judgment  roll,  the  appellate  court  acquired  jnrift' 
diction  of  the  appeal.— (iill  t.  Goldneld  ConsnL 
Mines  Co.,  184  P.  300. 

X.  BEOOKD  AJn>  prooeedhtos  ko* 
nr  BEooBs. 

(A)  Mattvin  to  ba  Bhowa  by  Rceord. 

«=95nf2)  (Okl.)  Where  record  does  not  sf- 
firmatively  show  that  n«PpTt^  caae-ipade  nat 
I  served  within  time  fixed,  it  is  a  nullity,  antf 
appeal  will  he  dismissed. — Southern  Surety  Co. 
V.  Smith.  184  P.  005. 

(II)  Scope  and  Contcata  of  Record. 

C='529(21  (Okl.)  Where  a  party  attempts  to 
I  nppeal  from  district  courtVi  order  overruling  bis 
motion  to  vacate  its  former  order  dismissing  la 
I  appeal  from  juadce's  conrt  and  to  reinstate 
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cauae.  on  a  transcript  of  record  containiof  a 
bill  01  exceptions  not  incorporatiDg  the  motioD, 
or  annexing  it  to,  or  identifying  it  by,  bill,  the 
motion  IS  not  a  part  of  bill  or  record,  and  Su- 
preme  Court  will  not  review  district  court'9  ac- 
tion.—Covington  V.  Cater.  184  P.  112. 

<D)  Cont«nt»,  Mttklac  And  9ettlem«Bl  ot 
CKBe  or  StKtemenC  ot  F«et». 

«=s>566  (pkl.)  The  time  within  which  to  sug- 
gest amendments  to  a  case-made  begins  to' run 
from  expiration  oC  time  allowed  for  serving 
the  case-made,  and  not  from  the  actual  serrici; 
thereof— Watson  v.  Shaffer,  184  P.  1016. 

Where  filaintilE  in  error  was  allowed  90  days 
to  serve  a  case-made,  and  defendant  in  error 
given  10  days  thereafter  to  saggest  amend- 
ments, the  caac-made  to  be  settled  on  5  days* 
notice,  and  within  the  90  days  plaintiff  in  er- 
ror was  given  aii  extension  of  60  days  by  order 
silent  aa  to  fiuggestion  of  amendments  or  aerr- 
ice,  defendant  in  error  had  10  days  frov  ex- 
piration of  extension  order. — Id. 
^=9567(1)  (Okl.)  A  case-made,  signed  and 
settled  before  the  time  to  suggest  amendments, 
is  a  nullity,— Watson  v.  Shaffer,  184  P.  1016. 

<P)  Maklma;,  Form,  smd  Reqnlvltea  of 
TramBcrlpt  mr  Retam. 

^s>5Q7(l)  (N.M.)  Where  a  party  in  his  plead- 
ing tn  the  district  coart  makes  the  papers  in  an- 
other caase  therein  a  part  of  such  pleadiiur  by 
reference,  he  cannot  obj^t  in  the  appellate 
court  of-  the  incorporation  of  snch  papers  into 
the  transcript  of  record.— De  Baca  v.  Perea,  184 
P.  481!. 

4=>607(1)  (Cal-App.)  An  appeal  having  been 
properly  taken  in  compliance  with  either  the 
old  or  the  alternative  method,  the  record  may 
be  made  up  in  any  way  permitted  by  the  Code. 
— Nesik  T.  Cole.  184  P.  S^. 

(H)  Trmnamlaalon.  Flllay.   Prlntlac  and 

Sorrico  of  Co»lea. 

«»624  (Or.)  Under  Ii.  O.  L.  f  554,  lubd.  2, 
where  tlie  nest  term  of  the  Supreme  Court  aft- 
er an  appeal  perfected  January  Ifith  commenced 
march  4th,  and  ended  October  7tb,  when  the 
next  term  began,  the  time  for  filing  transcript 
wai9  not  extended  berond  the  next  term  by  or- 
ders the  last  of  which  prescribed  the  time  as 
until  August  6.  1»18.— Farmeni'  &  Fruit-Grow- 
ers' Bank  v.  Davis,  184  P,  275. 
^=»629  (Or.)  The  filing  of  a  transcript  in  the 
Supreme  Court  within  t^e  time  allowed  by  law, 
or  within  any  extension  of  that  time,  is  Juris- 
dictional* and  the  Supreme  Court  has  nn  power 
to  excnse  a  default. — Western  Loan  ft  Building 
Co.  V.  Sphier,  184  P,  496. 

(I)  DeCeot*(  Objcetlonv,  Amendmeat,  aud 

Covrectioa. 

^»63S(1)  (Okl.)  A  motion  to  reinstate  a  cause, 
not  preserved  in  transcript  by  bill  of  exceptions 
so  as  to  make  it  a  part  of  record  cannot  be  con- 
sidered, and  where  ruling  on  motion  is  only  er- 
ror complained  of.  and  the  motion  ia  not  incor^ 
porated  in  bill,  it  cannot  be  considered  on  ap- 
peal, and  appeal  will  be  dismissed. — Covington 
V.  Cater,  184  P.  112. 

^>638  (Okl.)  A  case-made  not  containing  a 
copy  of  any  Judgment  or  final  order  of  trial 
court,  and  not  affirmatively  showing  any  order 
rendered  bv  it  preseni  j  nothing  reviewable  by 
Supremo  Court,  and  on  appellee's  motion  to 
dismlaa  for  that  reason  and  when  appellant 
makes  no  elTort  to  amend  or  correct  the  case- 
made,  the  nppcnl  will  be  dismissed.— Bafley  v. 
Bank  of  Meeker.  184  P.  761. 
^»64l  (Idaho)  Apneajs  from  an  order  deny- 
ing motions  for  Judgment  notwithstanding  the 
verdict  and  for  a  n«w  trial,  where  the  record 
rontaiDH  no  certificate  showing  what  papers  were 
submitted  to  trial  judge  and  used  by  him  on 
lieartng  of  such  motions,  will  be  dinolsnd.— 
Pcdersen  v,  Moore,  184  P.  470. 
«:s>655(3)  (Okl.)  Where  the  case-made  was  not 
filed  among  the  papers  of  the  case  in  trial 


court,  as  required  by  Rev.  Lavs  1910,  |  !K42|  m 
case-made  will  be  stricken  from  files  of  Su- 
preme Court,  and  the  appeal  by  such  case- 
made  dismissed.- St.  Louis  &  S.  F.  R.  Co.  v. 
BlaasiniKime  &  Woodward,  181  P.  5T4. 
€=>660(2)  (Idaho)  Matters  not  properly  a  part 
of  the  judgment  roll  within  Comp.  Laws,  {  4456, 
or  of  a  bill  of  exceptions  duly  settled,  and  which 
were  not  raiaed  in  the  lower  court  or  considered 
there,  will  not  be  considered  on  appeal  when 
brought  up  on  a  suggestion  of  diminution  of 
the  record.— Pedersen  t.  Moore,  184  P. 

(K)  QDratkona  Presented  for  Review. 

«=368l  (Cal.App.)  Court's  refusal  to  permit 
amendment  of  answer  after  introduction  of 
plaintiffs'  testimony  will  not  he  considered  on 
appeal,  where  the  record  does  not  embrace 
copy  of  proposed  amended  answer;  the  court 
on  appeal  having  so  means  of  determining 
whether  amendment  should  have  been  permit- 
ted.—Bogers  Bros.  Co.  T.  Beck,  184  P.  516. 
4s»680(l)  (Cal.App.)  Question  whether  court 
erred  in  rejection  of  certain  evidence  which 
appellants  claimed  would  have  been  admis- 
sible under  amended  answer  which  trial  court 
rejected  wfU  not  be  considered  on  appeal, 
where  proposed  amended  answer  was  not  in 
the  record;  the  court  being  unable  to  deter- 
mine whether  rejected  testimony  was  within 
issues  presented  by  such  amended  answer. — 
Rogers  Bros.  Co.  v.  Beck,  184  P.  516. 
^3>70 1  (1)  (Ariz.)  Assuming  that  an  instruction 
Is  an  incorrect  statement  of  law  and  not  over- 
looking the  presumption  of  prejudice  which 
generally  follows  an  erroneous  ruling  of  the 
trial  court,  it  cannot  be  said,  in  the  absence  of 
the  evidence  from  the  record,  that  the  instruc- 
tion prejudicially  affected  the  result  so  that 
the  instruction  cannot  be  reviewed  upon  appeal 
unless  prejudicial  In  uy  conceivable  state  of 
the  evidence.— Rms  t.  Kay  Copper  Co.,  184  P. 
078, 

«s»70ia)  (Ariz.)  Where  appellant  has  failed 
to  bring  to  the  Supreme  Court  any  of  th^  evi- 
dence adduced  at  the  trial,  Instructions  com- 
plained of  as  erroneous  and  prejudicial  can- 
not be  reviewed,  where  the  court  can  conceive 
of  the  state  of  the  evidence  in  which  they 
would  not  have  been  prejudicial  even  though 
erroneous, — Harrington  v.  United  Verde  Cop- 
per Co.,  184  P.  980. 

«=>70t<l)  (OkL)  Where  none  of  the  evidenjce 
appears  in  the  record,  and  Acre  is  no  state- 
ment of  what  it  tended  to  prove  or  that  It 
raises  the  questions  on  which  instructions  are 
based,  the  Supreme  Court  will  not,  as  a  generiJ 
rule,  determine  whether  there  was  error  in 
the  rulings  as  to  instructions  given  and  re- 
fused.—Canafax  T.  Bank  of  Commerce  of  Me- 
Ix)ud.  184  P.  1014. 

«=>704(2)  (CaLApp.)  On  appeal  from  order 
denying  motion  to  vacate  judgment  under  Code 
GiV.  Proc.  {  663,  and  to  change  conclurions  of 
law  on  the  ground  that  they  are  not  supportad 
by  the  findings,  appellant  by  failisg  to  present 
evidence  to  appellate  court  concedes  that  the 
findings  are  correct  Vind  responsive  to  the  issue. 
— Spotton  V.  Dyer,  184  P.  23. 

(L)  Matters  Not  Apparent  ot  Record. 

«=»7I5(2)  (OH.)  Where  it  is  sought  to  re- 
view trial  court's  refusal  to  require  stenogra- 
pher to  take  down  statements  made  during  a 
trial  under  Rev.  Laws  1910,  g  1786  or  section 
1834,  and  such  statements,  etc.,  are  attempted 
to  be  prefiented  to  Supreme  Court  by  affidavit, 
it  must  show  that  such  statements  refer  to 
cause  on  trial  and  might  properly  be  made  a 
part  of  case-made  or  proceeding  fn  error.— 
(.'anafaz  v.  Bank  of  Commerce  of  McLoud,  184 
P.  1014. 

XI.  ASStORMElTT  OF  EBROBS. 

®s>7l9(l)  (Idaho)  In  an  action  to  quiet  title 
and  for  partition,  defendant  appeUants  cannot 
raise  the  question  ot  bona  fide  purchaser  on 
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appeal,  where  they  make  no  asaisnments  of 
error  raising  that  questioa  in  the  Supreme 
CourL    Ci*er  Budge,  J.)— Glover  v.  Brown,  184 

1\  049. 

^s>7l9(0)  (Utah)  In  an  action  against  a  cor- 
poration for  damages  for  refusal  to  issue  cer- 
tificates of  atock  to  one  entitled  thereto,  where 
the  corporation,  on  appeal  from  an  adverse 
judgment,  did  not  aiiaign  iba  insufficiency  of  tlie 
evidonce  of  damages,  that  question  cannot  be 
considered.— Baglin  v.  Earl-Eagle  Mining  Co., 
184  I*.  liM) 

«=>748(:*>  (Utah)  Where  respondent's  brief 
stated  tliat  the  appellant  corporation,  which 
had  wrongfully  refused  to  issue  certificates  of 
stock  to  respondent  bad  not  assigned  as  error 
the  insufficiency  of  the  evidence  of  damages, 
held  that,  on  motion  for  rehearing,  the  appel- 
lant corporation  waa  not  entitled  to  have  grant- 
ed its  application  for  leave  to  then  amend  its 
assignment  of  errors,  so  as  to  include  an  as- 
signment of  error  as  to  the  insufficiency  of  evi- 
dence.—Baglin  v.  Karl-Eagle  Mining  Co.,  184 
P.  190. 

Xn.  BBIEF8. 

«B>7S7(3)  (Cal.App.)  Where  appellant  made  no 
attempt  to  print  in  the  briefs  any  portion  of 
the  testimony  relative  to,  or  having  even  the 
most  remote  bearing  on,  alleged  errors  with 
reference  to  rulings  on  matters  of  evidence,  as 
required  by  Code  Civ.  Proc  g  953c.  the  appel- 
late court  IS  under  do  compulsion  to  examine  a 
voluminous  record  with  reference  to  alleged 
errors  in  admission  of  evidence.— Dupes  v. 
I>upe8.  184  P.  4;i5. 

^=»757(3)  (CaLApp.)  The  Legislature  did  not 
Intend,  by  the  enactment  of  Code  Civ.  Proc.  | 
9G3e,  that  appelant  should  be  required  Co  print 
in  bis  brief  all  the  testimony  appearing  in  the 
record,  or  even  all  the  testimony  relating  to 
the  points  urged  by  him  for  reversafl.— De  Bock 
v.  De  Bock.  184  P.  890. 

«s>76l  (Cal.)  Where  objections  to  the  action  of 
trial  court  in  refusing  defendant's  instructions 
ere  merely  stated  without  citation  of  authority 
or  any  argument  beyond  such  bare  statement 
tliat  "the  court  also  erred  in  refusing  to  give 
defendant's  requested  instructions,"  such  as- 
signment need  not  be  considered. — Scott  t. 
^eJt-Mirror  Co.,  184  P.  672. 
«=»773(2)  (Okl.)  Where  a  cause  has  been  re|[- 
ularly  arisigned  for  submission,  and  plaintiff  is 
error  fails  to  file  its  brief  or  _ofEer  any  excuse 
for  not  doing  so,  it  will  be  presumed  that  the 
appesl  has  been  abandoned,  and  the  case  will 
be  diHmisHi'd,  undor  Supreme  Court  rule  7 
(165  Pac.  vii).— Ellis  v.  Mid-Continent  Oil  & 
Cas  Co.,  184  P.  57.*?. 

«=s>773(2>  (Okl.)  Where  a  case  has  been  reg- 
ularly assigned  for  submission,  and  plaintiff  in 
error  fails  to  file  a  brief,  as  required  by  Su- 
preme Court  rule  7  (165  Pac,  vii),  or  to  offer 
any  excuse  for  not  doing  so,  it  will  be  pre- 
sumed that  the  appeal  has  been  abandoned, 
and  it  will  be  dismissed.— State  v.  Foster,  184 
P.  010, 


Xm.  J>ISMI8SAIm  WXTHDRAWAX,  OB 
ABAlTDOlfBIZafT. 

^=>786  (Okl.)  Where  defendant  in  suit  on  a 
note  answers  by  unverified  general  denial, 
so  that  under  Rev.  Laws  1910.  §  4759,  the 
allegations  of  petition  must  be  taken  as  true, 
and  on  plalntitl"c>  motion  there  is  judgment  for 
plaintiff  on  the  pleiulings,  an  appeal  assign- 
ing jiiH'h  juilgiiieiit  lis  error,  witliout  stating 
any  defense  tn  plaintiff's  motion,  will  be  dia- 
mistsed  as  fiivuliniM. — Buell  v.  Oil  Well  Sup- 
ply Co.,  1S4  P.  r.TL'. 

®=379l  (Wjo.)  Defendants  in  error  did  not 
waive  riiilit  to  move  for  disrii!s.-iol  of  proceed- 
ings in  error  by  tilins  a  nintion  for  extension 
of  time  williiii  wJilcli  to  t\U-  mid  nerve  brief, 
where  nii<ti<>ii  for  cxteusioii  nnd  motion  to  dis-  j 
mixs  were  made  on  snme  dny,  nnd  the  motion  I 
for  extension  was  made  expressly  subject  to ' 


ruling  on  motion  to  dismiss. — North  Ijaraoiia 
Land  Co.  v.  Hoffman,  184  P.  226. 
4e=s)796(4)  (Kan.)  A  judgment  refusinc  to 
grant  a  new  trial  for  newly  discovered  evi* 
dence  w3I  not  be  reversed,  where  the  evidence 
introduced  at  trial  is  not  abstracted,  and  there 
is  nothing  in  abstract  to  show  clearly  ttiat  the 
newly  discovered  evidence  was  not  cumulative. 
—Dunham  V.  Bokel,  184  P.  030. 
^=9801(4)  (Nev.)  Ordinarily  questions  not  pei^ 
taining  to  tne  regularity  and  efficacy  of  an  ap- 
peal, but  affecting  its  merit,  should  not  be  de- 
termined on  -motion  to  dismiss ;  but  a  party's 
right  to  be  heard  on  the  merits  is  statutory,  de- 
pending  entirely  on  whether  he  or  she  is  with- 
in the  general  class  designated  by  the  statute, 
and  tbe  question  should  be  determined  in  ad- 
vance of  hearing  on  the  merits.— In  re  McKay's 
Estate,  184  P.  '606. 

®=»803  (CaLApp.)  The  effect  of  dismissal  of 
appeal  from  judgment  refusing  to  appoint 
guardian  for  an  alleged  incompetent  person, 
because  she  has  died  pending  appeal,  would  be 
the  same  as  an  affirmance  of  the  judgmciit.— 
In  re  King's  Guardianship,  184  P.  064. 

XV.  HEARINO  AMO  BEHEARIirO. 

«=9832(1)  (Cal.App.)  A  rehearing  need  not  be 
granted  because  the  District  Court  of  Appeal 
by  oversight  failed  to  consider  the  question  of 
interest  allowed  In  a  judgment,  and  sucb  mat- 
ter may  be  considered  and  disposed  of  on  an 
application  for  rehearing  without  orderin;  a 
rehearing.— Keyes  v.  Nims,  184  P.  (i85. 
<S=3835(2)  (Cal.)  A  new  point  raised  in  a  pe- 
tition for  rehearing  need  not  be  considered. — 
Mott  T.  Wright,  184  P.  517. 

XVI.  REVIEW. 

(A)  Scope  and  Bxteat  la  Qeneral. 

«=»843(2)  (Or.)  Under  Const  art  7.  §  3.  when 
some  other  determination  necessarily  follows 
from  the  conclusion  reached,  it  is  the  duty  of 
the  Supreme  Court  to  announce  the  law  in  or- 
der to  curtail  expenses  and  promote  tbe  peace 
of  Poeiety.— Wright  v.  Wimberly,  184  P.  740. 
®=»853  (Mont)  An  instruction  given  without 
objection  from  either  party  became  the  law  of 
the  case  on  the  subject. — Daniels  v.  Granite 
Bi-Metallic  Consolidated  Mining  Co.,  184  P. 
836. 

€=»854(1)  (Okl.)  Opinion  of  trial  court  deliver- 
ed in  announcing  judgment,  when  properly  in- 
eorporate<l  in  the  case-made,  may  be  considered 
in  determining  tbe  correctness  of  tbe  conclu- 
sion on  which  the  judgment  is  based. — Rogers 
V.  Harris,  184  P.  459. 

®=>854(2)  (Colo.)  Supreme  Court  will  affirm 
judgment  if  for  some  reason  appearing  in  tbe 
record  it  is  shown  to  be  right,  no  matter  bow 
unfounded  or  insuffldent  may  bare  been  the 
reasons  on  which  the  lower  court  proceeded. 
—Fields  V.  Kincaid,  184  P.  832. 
®c=>666(3)  (Utah)  The  assignments  of  error  re- 
lied on  by  plaintiff  appellant  all  challenging  the 
action  of  the  court  in  (Greeting  verdict,  the 
question  raised  on  appeal  is  whether  defend- 
ant as  a  matter  of  law  can  be  held  under  tbe 
facts  nnd  circumstances  to  answer  for  the 
(lanmges  sustained  by  plaintiff. — Shepard  t. 
lJt;ih  Light  &  Traction  Co.,  184  P.  542. 

(B)  Interloevtorr*    Collateral,    anA  8a»* 
piemealary  PFOceediacs  aad  Vacations. 

^E=987l  (Utah)  Where  an  action  against  two 
joint  tort-feasors  was  dismissed  as  to  one,  held 
that  the  ruliu);  cannot  be  reviewed  without  ap- 
pealing from  the  judgment  imraediatcdy  follow- 
ing the  ruling.— Badcrtscher  T.  Independent  Ice 
Co.,  184  P.  181. 

(C)  Partlea  Eatltled  to  Alleare  Krror. 

•®=>S80{.^)  (Or.)  Where  a  justice  rendered  judg- 
ment against  two  defendants  for  a  tort,  hut 
only  one  appealed  to  the  drcoit  court,  wfaidi 
rendered  Judgment  against  such  appeUinff  de- 
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fend  ant  alone,  1S»  ■OnappeaEng  defendant  can- 
not complain  <m  amwat  to  the  Snpreme  Court 
of  the  terms  of  the  circuit  court's  Jadement 
against  hit  codefendant,  and  Me  appeal  to  the 
Supreme  Court  will  be  dismiBaed.~StuU  t.  Por- 
ter. 184  P.  200.  . 

«=>880(3)  (Utah)  Where  an  action  against  two 
joint  tort-feasors  was  dismissed  as  to  <Mie,  heid 
that  only  the  plaintiff  iu  the  iiction  could  com- 
plain of  the  ruling. — Badcrtscber  v.  Independ- 
ent Ice  Co.,  184  P.  181. 

«=9882(3)  (Colo.)  Defeudant.  who  has  alleged 
in  answer  that  bis  relation  to  plaintiff  was  that 
of  mortgagor  to  mortgagee,  cannot  complain 
that  case  was  tried  on  that  theory.— Frilcker  t. 
Morrison,  184  P.  371. 

<9=3883  (CaLApp.)  Where  substance  of  deed 
and  date  book  and  page  of  its  recordation  were 
read  into  the  record  during  the  trial,  and  the 
existence  of  tiie  deed  appeared  to  have  been  con- 
sidered before  lower  court  by  all  parties,  plain- 
tiff was  estopped  on  appeal  from  objecting  to 
consideration  of  deed,  though  deed  itself  bad 
not  been  admitted  in  evidence.— Rosenthal  v. 
Silveira.  184  P.  68. 

(B)  Preanmptlona. 

^s>90l  (N.M.)  In  the  appellate  court  the  bur- 
den rests  upon  the  appellant  'to  show  that  trial 
court's  finding  of  fact  is  not  supported  by  the 

evidence.— Bishop  v.  Mace,  184  P.  215. 
«S39I7(1)  (Colo.)  Supreme  Court,  in  passing 
on  court's  action  in  sustnining  demurrer  to 
plea,  will  assume  the  truth  of  every  fact  stat- 
ed in  that  plea,  except  such  as  were  elsewhere 
in  issue  and  determined  against  defendants.— 
Fields  V.  Kincaid,  184  P.  S32. 
^=»930(2)  (Cal-App.)  Onli  when  the  evidence 
does  not  support  the  verdict  can  the  Appellate 
Court  say  the  instructions,  which  did  not  direct 
a  verdict  for  either  party,  were  not  followed. — 
Commonwealth  Bonding  &  Casualty  Ins.  Co.  v. 
Pacific  Electric  By.  Co.,  184  P.  2». 
«=>930(2)  (Cal.App.)  Where  the  trial  court's 
stricture  on  one  of  the  witnesses  and  counsel 
for  defendants  should  not  have  been  indulged 
in,  but  the  jury  was  fully  and  clearly  instruct- 
ed to  disregard  everything  said  by  the  court 
along  that  line,  the  appeuate  court  must  as- 
sume the  instruction  was  followed.— De  Bock 
V.  Dc  Bock,  184  P.  890. 

^s>ft3l{l)  (Cal.App.)  Every  intendment  should 
be  faidulged  in  favor  of  the  findings  of  a  trial 
court,  and  the  findings  not  overthrown  on  ap- 
peal unless  it  clearly  appears  that  the  conclu- 
sions reached  are  without  the  support  of  sub- 
stantial evidence. — Simpson  v.  Smith,  184  P. 
507. 

€=9931(2)  (CaLApp.)  On  appeal  from  order 
denying  motion  to  vacate  judgment  on  ground 
that  the  conclusions  of  law  are  not  supported 
by  findings  under  Code  Civ.  Proc.  f  683,  find- 
ings are  to  be  construed  most  strongly  in  favor 
of  respondent,  and  any  uncertainty  is  to  be  re- 
solved against  appeilant  in  support  of  the  judg- 
ment.—Spotton  V.  I>yer,  184  P.  23. 
0=>932(1)  (Cal.App.)  In  a  landowner's  action 
to  recover  from  the  owners  of  a  toll  road  over  the 
land  for  rock  taken  from  a  quarry  and  for  dam- 
ages, it  mnat  be  presnmed  in  favor  of  the  Judg- 
ment for  much  less  than  tbe  landowner  claimed 
that  the  Jurv  made  proper  allowance  for  rock 
used  in  grading  operations  by  defendant  road 
owners. — MoNulty  v.  Lawley,  184  P.  50. 
«=>e34(l)  (Utah)  Every  reasonable  intendment 
must  be  indulged  in  favor  at  the  Jodgment— 
Bush  V.  Bush,  184  P.  823. 

(F>  Discretion  of  Lower  Covirt, 

^949  (CaLApp.)  Discretion  of  court  as  to 
whether  an  action  against  a  deceased  admin- 
istrator's estate  on  a  claim  based  on  nonpay- 
ment to  heir  is  barred  by  lapse  of  time  will 
not  be  disturbed  on  appeal  unless  manifestly 
an  injustice  has  been  done. — Pratt  v.  Pratt, 
184  P.  056. 

«s»960(2)  (Okl.)  Discretion  of  court  in  rul- 
lag  on  motion  to  make  more  defialta  and  cer- 


tain win  not  be  dlstiirbcd  on  appeal,  nnlen 
abused.- Frear  v.  State,  184  P.  771. 
4^960(2)  (Okl.)  Discretion  of  court  in  mlinr 
on  motion  to  make  more  definite  and  certain 
wUl  not  be  disturbed  on  appeal,  unless  abused. 
—Oklahoma  City  v.  Stewart,  184  P.  779. 
9=s*970{S)  (Ariz.)  Discretion  of  court  as  to 
order  of  introducing  evidence  will  not  be  dis- 
turbed on  appeal,  unless  abused.— Independent 
Meat  Co.  of  Jerome  v.  Crane  Co.,  184  P.  9^. 
«s»97l<5)  (Idaho)  Discretion  of  court  fn  al- 
lowing leading  questions  to  witness  will  not 
be  disturbed  on  appeal  unless  abused. — Feder- 
sen  V.  Moore,  184  P.-  475. 
•9=3979(1)  (Utah)  Tbe  granting  or  denial  of  a 
motion  for  new  trial  fonnded  on  tbe  insuffi- 
ciency of  the  evidence  to  justify  the  verdict, 
where  tbe  evidence  is  conflicting,  rests  in  the 
sound  legal  discretion  of  the  trial  judge,  and  bis 
decision  will  not  be  disturbed  on  appeal  unless 
there  is  a  clear  abuse  of  discretion.— Valiotts  v. 
Utah-Apex  Mining  Co.,  184  P.  802. 
«s>979(2}  (Cal.)  In  an  action  against  a  rail- 
road for  the  death  of  one  lying  on  tbe  track, 
where  he  had  been  thrown  by  an  automobile, 
an  order  setting  aside  verdict  for  defendant 
and  granting  a  new  trial  to  plaintiff  cannot  be 
interfered  with  on  appeal,  where  the  record 
shows  ample  evidence  to  indicate  that  tbe  en- 
gineer, if  he  had  exercised  due  care,  could 
have  seen  the  deceased  in  ample  time  to  have 
stopped  the  train.— Ching  Winf  t.  Sonthem 
Pac.  Co..  184  P.  949. 

^979(5)  (Cal.)  Where  a  motion  for  new  trial, 
including  the  ground  that  an  award  of  actual 
damages  for  libel  was  excessive,  was  denied, 
the  amount  of  damages  allowed  stands  approv- 
ed hj  the  trial  court,  and,  the  question  of  tho 
verdict's  excessiveness  beinj  a  matter  prima- 
rily addressed  to  the  trial  court's  discretion, 
the  verdict  cannot  be  disturbed  upon  '  appeal 
unless  the  award  is  the  result  of  passion  or 
prejudice^Scott  v.  Times-Mirror  Co.,  184  P. 
672. 

(G)  Questions  Of  P«et,VerdletS|  mad  Find- 
iuKs. 

^=>9B7(2)  (Utah)  By  constitutional  provision, 
appeals  do  not  he  on  questions  of  fact  in  law 
cases.— Valiotis  v.  Utah-Apex  Mining  Co.,  184 
P.  802. 

^s>989  (Cal.App.)  On  appeal,  in  determining 
whether  the  findines  of  fact  of  the  trial  court 
are  supported,  only  the  testimony  presented 
by  the  prevailing  party  need  be  considered,  and 
any  adverse  showmg  made  by  t^e  other  party 
may  be  disregarded.— Keyes  v.  Niuft,  184  P. 
605. 

®=»996  (CaLApp.)  A  finding  of  fact  by  the 
trial  court  on  a  question  from  which  conflicting 
inferences  might  be  drawn  inconclusive  on  ap- 
peal.—Park  V.  Orbison,  184  P.  428. 
«=>I00I(1)  (Colo.)  A  finding  of  the  Jury  sup- 
ported by  evidence  is  condusive.— Strauss  v. 
Austgen,  184  P.  290. 

®=»I00I(1)  (Okl.)  Where  action  for  recovery  oE 
money  and  for  specific  personal  property  triable 
by  a  jury  under  Rev.  Laws  1910,  I  4008.  is 
tried  to  a  jury,  and  there  is  evidence  reasonably 
tending  to  support  its  verdict  and  judfrment  of 
trial  court,  the  judgment  will  not  be  disturbed. 
— Cardcn  v.  Humble,  184  P.  104. 
^100 1(1)  (Okl.)  In  a  civil  action  triable  to 
the  jury,  where  there  is  competent  evidence  rea- 
sonably tcndine  to  support  tbe  verdict  and 
where  no  prejudicial  errors  of  law  appear  in  in- 
struetions  or  ruliuRs  on  questions  of  law,  the 
verdict  and  finding  of  jury  will  not  be  disturbed 
on  appeal.— Lusk  v.  Bandy,  184  P.  144. 
«B»1(M)I(1)  (Okl.)  Where  there  is  any  evidence 
reasonably  tending  to  supportvthe  verQict,  it 
must  be  sustained.- Bass  v.  City  of  Atoka, 
184  P.  573. 

€=3l002  (CaLApp.)  A  verdict  on  confliotini? 
evidence  cannot  be  disturbed  by  the  appellate 
court.— fidelity  &  Casualty  Co.  of  New  York 
T.  Llewellyn  Iron  Works,  184  P.  WZ. 
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es>l002  (OkU  Wliera  the  evidence  Is  conflict- 
ing, the  verdict  of  the  Jury  will  not  be  dietnrbed 
if  there  is  any  evidence  reasonably  tending  to 
support  it— Stewart  v.  Biddle,  184  P.  443. 
«=»I002  (Okl.)  Where  there  is  a  conflict  in 
the  evidence  as  to  material  facts,  and  there  is 
evidence  reasonably  tendinc  to  support  Jury's 
findings,  the  yerdict  and  judnnent  based  there* 
on  wHl  not  be  diatorbed.— Hays  t.  AsbiU,  ISA 
P.  043. 

«=3r002  (Wash.)  Where  evidence  Is  conflict- 
ing, it  ia  the  province  of  the  jury  to  say  on 
which  side  the  truth  lays,  a  pronnm  with  which 
the  appellate  court  has  no  right  to  interfere.— 
HeitinUler  v.  Prall,  184  P.  334. 
^1004(1)  (Mont.)  The  coart  on  appeal  wiU 
not  disturb  a  Jury's  award  for  persfmal  injury 
unless  it  is  such  as  to  shock  the  conscience 
and  underetendiniK.— v.  Montana  Transfer 
Co.,  184  P.  987. 

«=sl005(3)  (Utah)  Appellate  court  will  exam- 
ine evitlence  to  ascertain  whether  there  is  a 

Bubstautial  conflict  or  whether  there  is  substan- 
tial evidence  to  support  verdict,  aod  if  there  is 
a  substantial  conflict  will  hold  that  lower  court 
did  not  abuse  its  discretion  in  refusing  new 
trisl.  but  if  evidence  is  incredible  or  inherently 
improbable  or  inconsistent  with  natural  laws 
as  to  Impel  conclusion  that  verdict  is  result  of 
mistake,  prejudice,  or  passion,  court  will  hold 
lower  court  in  error  notwithstanding  some  con- 
flict in  the  eTidence.--Valioti8  t.  Utah-Apex 
Mining  Co.,  184  P.  802. 

«=9l009(4^  (Mont.)  Findings  by  the  trial  court 
in  an  equitable  action  will  not  be  reversed  on 
appeal,  except  where  the  evidence  .dearly  pre- 
ponderates against  them. — Smith  v,  Hoffman, 
184  P.  842. 

«=>I009(4)  (Okl.)  In  equitable  actions,  the 
judgment  of  the  trial  court  will  not  be  eet 
aside,  uuless  it  is  clearly  against  the  weight 
of  the  evidence.— Benn  v.  Trobert,  184  P.  5U5. 
«=>I009(4)  (Okl.)  In  an  equitable  action  the 
jud'sment  of  the  trial  court  will  not  be  act 
aside  unless  it  is  clearly  agaiuut  the  weight 
of  the  evidence.— -Miller  v.  Kimmel,  184  P.  762. 
^1009(4)  (Okl.)  In  an  eqaitable  action  the 
judgment  of  the  trial  court  will  not  he  set 
aside  uuless  it  is  clearly  against  the  weight  of 
the  evidenc'e.~Miller  v.  Howard,  184  P.  773. 
«s>IOIO(l)  (CalApp.)  Findings  of  the  court 
should  not  be  overthrown  on  appeal  unless 
conclusions  reached  are  without  the  support 
of  substantial  evidence. — Uimpson  t.  Smith, 
184  P.  007. 

4=9iOII(l).  Id  an  action  tried  to  the  court, 
findings  on  conflicting  sTldence  are  control- 
ling on  appeal. 

—  (Ariz.)  Harper  v.  Tipple,  184  P.  1005; 

(CaLApp.)  liarr  v.  Braustetter,  184  P.  409. 
«=s>IOIl{l)  (Cal.A?p.)  Where  the  evidence  to 
support  fiudiuRS  of  trial  court  is  scant,  bat  con- 
flicting, the  iindin^  will  not  be  disturbed. — 
Pacitic  Mfg.  Co.  v.  Rasmussen,  184  I*.  54. 
®=3lOII(l)  (CaLApp.)  The  District  Court  of 
Appeal  is  concluded  by  the  findings  of  the  trial 
court  on  conflicting  evidence.— Mutt  v,  Wright, 
184  P.  517. 

^==>I0II(1)  (Cal.App.)  Finding  of  trial  court 
that  vendor  did  not  give  notice  of  an  intention 
to  enforce  a  contract  of  sale  after  having  waiv- 
ed forfeiture  will  not  be  interfered  with,  where 
the  oviilt-nce  as  to  such  notice  was  e'Visive, 
iniipfiriite,  sind  c«iiiHictiug. — Bayside  Land  Co.  v. 
I'liillips.  184  P.  9.",!. 

(S=>10ll(l)  ((>kl,l  General  finding  of  the  court 
bafcfl  'in  coiiflifting  evidence  will  not  be  dis- 
turbed unless  asainst  the  clear  wei^^lit  of  the 
t'viiiencc— Curti.s  v.  Harris,  1.S4  P.  .')74. 
<S='I0I2(1)  (Okl.)  If  jiirlsmt'tit  in  a  case  triable 
bcfwre  rourt  is  not  clearly  a^rainst  tlio  weight  of 
the  evidence,  it  sbniild  be  opproveil  by  the  crnirt; 
but  if  it  i.s  cli'tivly  nirninst  the  weiglit  of  the 
evi'lcnre  the  court,  after  examination  of  whole 
record,  slioiild  render  such  juilsment  as  tlie 
court  betow  should  have  rendered. — Buldridge 
T.  Smith,  184  P.  153. 


^lOiaa)  (OU.)  The  rule  of  the  Soiweme 
Court  is  that,  if  Jodgment  oi  trial  court  la  not 
clearly  against  the  weight  of  the  eridenee,  it 
will  not  be  disturbed  on  appeaL— Durut 
Black.  184  P.  430. 

(H)  HwaalMM  Biraor. 

^9  f  032(1)  (Csl.App.)  Defendants  in  mortgage 
foreclosure  may  not  complain  of  granting  of 
motion  to  set  aside  sheriff's  return  of  sale, 
over  their  oojection  that  other  defendants  had 
not  had  notice  of  the  motion;  it  not  being 
made  to  appear  what  interest  the  other  defend- 
ants had  in  the  case,  or  how  objectors  were 
injured  by  the  others  not  being  served. — John- 
son V.  Nelson.  184  P.  SOI. 
^1033(5)  (Wash.)  Where  gist  of  action  was 
recovery  of  damages  for  breach  of  contract, 
plaintiff  could  not  complain  on  appeal  of  in- 
stmction  authorizing  nominal  damages,  if  JniT 
found  there  bad  been  a  breach  of  contract  and 
substantial  damages  had  not  been  provoi.- 
Heitmiller  v.  Prafi,  184  P.  334. 
€=^t04l(3)  (Or.)  Where  tbe  answer  which  bad 
been  filed  in  suit  to  quiet  title  permitted  de- 
fendant to  ofl'er  all  evidence  which  would  have 
been  admissible  under  any  issues  raised  by  a 
proposed  amended  answer,  refusal  to  permit 
defendant  to  file  such  answer  was  bannlese  to 
defendant.— Krueger  v.  Brooks,  184  P.  283- 
^1042(5)  (Utah)  The  denial  of  defendant's 
motion  to  strike  from  the  file  an  amended  and 
supplemental  complaint,  because  additional 
causes  of  action  were  set  forth,  referring  to 
an  allegation  asking  attorney's  fees  which  was 
not  in  the  original  complaint,  was  not  prejudi- 
cial error,  where  no  attorney's  fees  were  al- 
lowed aud  no  further  attention  paid  by  either 
counsel  or  court  to  the  question  of  attorney's 
fees.— Hoggan  T.  Price  River  Irr,  Co.,  184  P. 
536. 

«=:>1046(3)  (Kan.)  In  vendor's  action  for  dif- 
ference between  amount  jlaid  to  holder  of  es- 
crow deed  and  amount  stipulated  to  be  fwid, 
tried  before  the  court,  where  the  contentions 
of  parties  were  fuUy  developed  by  the  evidence, 
and  the  question  was  not  one  of  sufficiency  of 
proof  but  what  testimony  should  be  relied  up- 
on, it  was  immaterial  who  should  proceed 
first.— Smith  v.  Grifiith,  184  P.  725. 
«==»I04€(3)  (Kan.)  In  action  on  a  note  where 
defense  was  that  it  was  overdue  when  trans- 
ferred, BO  that  plaintiff  was  not  a  holder  in  due 
course,  error  in  unposing  burden  of  proof  on 
plaintiff  in  a  trial  before  the  court  was  no 
ground  for  reversal,  witlraut  a  showing  at  spe- 
cial prejudice.— Title  Loan  &  Investment  Co.  v. 
Fuller.  184  P.  727. 

^=>I047(1)  (Okl.)  The  improper  admission  or 
rejection  of  evidence,  if  not  prejudicial  to  the 
party  complaining,  is  not  ground  for  reversal-— 
Garden  v.  Humble,  184  P.  104. 
©=»1047(1)  (Okl.)  Supreme  Court  will  not  re- 
verse case  because  trial  court  admitted  in- 
competent evidence,  or  rejected  competent  evi- 
dence, unless  it  appears  that  snme  has  prej- 
udi<'cd  rights  of  parties  thereto.— Oklahonia 
City  v.  Stewart,  184  P.  779. 
iO=>l050(l)  (CalApp.)  The  improper  admis- 
sion of  evidence  was  harmless  to  appellants, 
where  the  same  fact  was  otherwise  shown  oo 
trial  without  objection  from  them.— De  Bock 
V.  I)e  Book,  184  P.  890. 

<g=>1050(2)  (Okl.)  Where  husband  and  wife, 
then  residing  in  Colorado,  on  August  15,  1910, 
joined  in  notes  and  mortgages  on  wife's  lands 
in  Oklahoma,  and,  after  default  on  notes,  tbey 
were  merged  into  judgments  in  Colorado  courts 
in  favor  of  payee  on  April  16,  1912,  who  on 
Augiist  2.H.  1913,  sued  In  district  court  of  Okla- 
iiouiii  to  foreclose  bis  mortgage  Hen.  without 
seeking  personal  judgment,  the  admission  oi 
verl)nl  testimony  that  defendants  were  divprced 
in  ( Colorado  on  September  19,  1912,  was  harm- 
Ifss  error.  —Benn  v.  Trobert,  184  P.  595. 
G»I054(1)  (Utah)  The  court  on  appeal  can- 
not reverse  for  erroneoas  admission  of  testl- 
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mooy,  where  the  admissible  teitlmonj  Is'  mffl- 
cient  to  Huntain  the  court's  jodsment.— In  r« 
Slater'R  Bstate.  184  P.  1017. 
«=s>l058(l)  (Cal-App.)  The  ezclnsioa  of  evi- 
dence tending  to  prove  for  defendants  a  point 
.of  fact  as  to  whicn  their  witnesses  testified  was 
harmless.— McNulty  v.  Lawley.  184  P.  BO. 
«=9l0584;i)  (Okt.)  The  exclusion  of  a  letter 
offered  in  evidence  was  not  reversible  error, 
where  rscord  showed  that  a  eopF  thereof  was 
read  to  the  witness  who  reeeiTed  it  and  testi- 
fied to  the  corrertnese  of  the  wordinff.— Miller 
T.  Howard,  184  P.  773. 

Cs>10S8(l)  (Utah)  In  a*  plate  glass  ineurer'a 
action  against  a  garage  keeper  for  damages 
throagh  the  nog^ence  of  the  keeper's  eaj^oyf 
in  backing  an  auto  bus  into  a  hotel  front,  ex- 
clusion from  evidence  of  a  book  of  accounts  be- 
tween defendant  garage  keeper  and  a  third  per- 
son, who  drove  the  bus  on  a  percentage  -basis, 
heti  harmless  to  defendant,  who  testified  at 
great  length  and  without  contradiction  as  to 
ots  buainess  and  ^settlements  with  the  has  op- 
erator.—New  York  Plate  Glass  Ins.  CSo.  v. 
Martines.  184  P.  819. 

«:s»l098(2)  (Nev.)  In  suit  to  eancd  mother's 
deed  to  daughter,  refnsal  to  permit  another 
daughter,  who  had  been  Joined  with  grantee 
dan^hter  as  defendant,  to  testify  to  transac- 
tion between  her  and  mother  with  respect  to 
mother^B  disposition  of  ber  propertr,  it  errw, 
was  harmless,  where  court  permitted  her  state- 
ment that  deed  had  been  prepared  in  accord- 
ance with  mother's  directions  to  stand,  and 
where  it  was  such  fact  that  was  sought  to  be 
elicited  by  the  rejected  tosthnony.— Adams  t. 
Wagoner,  184  P.  814. 

«s>l064(l>  (Ariz.)  An  instruction  violating 
the  rule  that  certain  facts  and  circumstances 
should  not  be  given  undue  prominence  is  not 
prejudicial,  where  the  facts  stniled  out  were 
proven  by  practically  uncontradit^ed  testimony. 
— ArUona-Hercoles  Copper  Co.  v.  Crenshaw, 
184  P.  090. 

^=>f064(l)  (Moot.)  Where  the  only  objection 
urged  to  an  instruction  is  that  it  was  ropeti- 
tion,  such  objection  mi^  be  disregarded  on  ap- 
peal.—Kansier  V.  City  of  BUlings.  184  P.  630. 
4=»I064(1)  (Okl.)  In  action  on  note  for  price 
of  personalty,  wherein  maker  pleaded  breach  of 
warranty  as  to  quality,  inatnictiona,  not  cor- 
rectly stating  measure  of  defendant's  damage, 
were  prejudicial  to  his  rights,— Western  Silo 
Go.  V.  Cousins,  184  P.  92. 

4a>IOeS  (Nev.)  In  equity  cases,  a  judgment 
will  not  he  reversed  because  at  an  erroneous  in- 
ttrucUou.— Love  v.  Mt.  Oddie  United  Mines  Co., 
184  P.  921. 

4»I066  (Aria.)  An  instruction  that  the  jury 
could  not  allow  anything  by  way  of  attorney's 
fees  in  a  peroonal  uijary  action  was  erroneous 
and  wholly  uncalled  for,  where  the  pleadings 
made  no  reference  to  attorney's  fees  and  the 
plaintiff  claimed  none,  but  could  not  have  bepn 
prejudicial  to  plaintiff,  appellant,  and  would 
not  warrant  reversal.— Boss  t.  Kay  Copper 
Co.,  184  P.  978. 

4=s»l086  (Iklont.)  In  an  action  for  injuries  oc- 
casioned by  a  fall  on  sidewalk,  alleged  defect 
being  slippery  surfacing  of  walk  by  coutractor, 
plaintiff  was  not  prejuuced  by  an  instruction 
that  no  recovery  could  he  had  if  the  fall  was 
occaaioQcd  by  particles  of  snow  or  ice,  al- 
though the  evidence  showed  that  there  was  no 
snow  or  ice  at  tiie  place  where  plaintiff  fell. — 
Kansier  v.  City  of  Billings,  184  P.  030. 
4^1006  CMont.)  Giving  of  abstract  instruc- 
tions is  harmless  where  the  facts  are  simple 
and  of  Buch  a  nature  that  general  principles 
may  be  easily  applied.— ^rk  t.  Montana  Trans- 
fer Co..  184  P.  987. 

«»I066  (Okl.)  In  action  on  note  for  price  of 
pereonalty,  wherein  maker  pleaded  breach  of 
warranty  as  to  quality,  instructions,  authoriz- 
ing jury  to  find  that  .there  had  been  a  total  fail- 
ure of  consideration  for  notes,  were  projudidal 


to  defendant,  not  being  supported  by  the  evi- 
dence.—Western  Silo  Co.  V.  Cousins,  184  P.  92. 
4!=>l07f(l)  (CaLApp.)  In  an  action  involving 
uiHputed  water  rights,  where  defenilanta  were 
given  prior  right  to  a  specified  amount  bf  wa- 
ter, a  finding  that  plaintiff  was  entitled  to  a 
specified  amount  of  water  is  nqt  prejudicial  to 
defendants,  for  plaintiff's  rights  were  m*de  sob- 
ject  to  those  of  defendants.— Barr  v.  Branstet- 
ter,  184  P.  409. 

^=>IQ7I(6)  (Cnl.App.)  Where  a  finding  on  one 
Issue  ia  aumcient  alone  to  support  judgment, 
failure  to  find  on  other  Issues  is  immnterial. — 
Bayside  Land  Co.  v.  Phillips,  184  P.  951. 
e=3l073(l)  (Cal.App.)  In  action  involvinit  wa- 
ter rights  of  upper  and  lower  owners,  holding 
that  certain  land  of  upper  owner  was  nonripa- 
rian.  if  error,  was  not  prejudicial  to  upper 
owner,  where  a  greater  quantity  of  similar  land 
of  lower  owner  was  likewise  held  to  be  nonri- 
parian,  and  where  the  water  was  divided  la 
pnwortion  to  acreatce  of  riparian  landr— Drake 
V.  Tucker,  184  P.  602. 

(J)  DvelaloBB  off  Tatermedlate  roarta. 

<^  1 082(2)  (Cal.)  Where  the  parties  appear  in 
the  superior  court  and  submit  the  case  without 
objecting  that  the  court  ie  without  juriadiction 
because  of  the  Irregular  manner  in  which  it 
reached  the  court  from  the  recorder's  court,  by 
appeal  instead  of  certification  under  Code  Oiv. 
Froc.  I  838,  on  appeal  subsequently  taken  to  it 
the  Supreme  Court  will  consider  the  objection 
of  lack  of  jurisdiction  to  have  been  waived  so 
far  as  possible,  and  will  treat  the  case  ns  If  be- 
gun in  the  superior  court  and  the  partiea  had 
appeared  without  process  and  submitted  the 
cause  on  merits.— City  of  Madera  v.  Black,  184 
P.  897. 

(K)  9nb«eqB«at  Anp«nt«. 

«=>I097(1)  (OalJlpp.)  A  decision  of  the  appel- 
late court  on  former  appeal  in  full  accord  with 
the  authorities  eatahlisaes  the  law  of  the  case.— 
Highland  Park  Inv.  Co.  v.  List.  184  P.  48. 
«=>I099(3)  (CaLApp.)  A  decision  by  the  Su- 
preme Court  on  oppeal  in  a  suit  for  specific 
performance  that  a  defective  tender  was  inj- 
material  where  a  conveyance  would  have  been 
refused  in  any  event  constitutes  the  law  of  the 
case  on  a  subsequent  appeal,  where  the  facts 
presented  are  the  same.— ^rhart  v.  Mahony, 
184  P.  1010. 

XVH.  DETERMnt ATION  AND  DI8PO- 
BTTIOir  OF  CAUSE. 
(A)  Deolvlon  In  G'eneral, 

«=»II08(5)  (Mont)  Where  Rev.  Codes,  f 
0768,  providing  that  the  court  must  file  writ- 
ten findings  with  the  clerk,  is  not  complied  with, 
an  appeal  from  the  judgment  must  be  remanded 
for  further  proceedings. — Rosers'Teaipleton 
Lumber  Co.  v.  Welch,  184  P.  838. 
4=>ll<9  (Colo.)  In  an  action  to  cancel  a  note 
given  for  stock  in  a  proposed  insurance  com- 
pany in  which  $100,000  had  not  been  deposited 
with  the  commissioners  of  insurance  as  re- 
quired by  Rev.  St  1908,  I  3117,  the  Supreme 
Court  on  appeal  cannot,  where  the  commission- 
era  have  not  been  made  parties  to  the  action, 
direct  what  shall  be  done  on  reversing  a  judg- 
ment in  favor  of  the  proposed  corporation;  the 
comndasioneni  being  entitled  to  a  bearing  iu  the 
matter.^Lucero  v.  Colorado  Life  Ins.  Co..  184 
P.  879. 

(B)  Alllrmanee. 

127  iSM.)  Under  Laws  1917.  c.  4S,  {  22, 
appellee  may  file  three  copies  of  a  skeleton 
transcript  of  the  record  and  secure  an  order 
dockckting  and  affirming  the  cause  for  appel- 
lant's failure  to  file  a  transcript,  only  after 
tho  return  day,  as  the  statute  does  not  au- 
thorize court  to  docket  and  affirm  the  case  for 
such  failure  prior  to  the  return  day.— Bradford 
v.  Armijo.  184  P.  708. 

140(3)  (Okl.)  Where  plaintiff  recovers 
judgment  for  conversion  of  properCjr,  and  th* 
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only  assigned  error  as  to  conversionte  ttitt  tbt- 
dict  and  judgment  in  the  sum  of  _I894  W 
frir«,  because  uncontradicted  evidence  showed 
value  waa  only  |357,  and  where  pUintiBE  in 
error  admits  an  excess  of  and  offers  to 

remit,  judgtfient  will  be  moditied  to  that  extent, 
and  affirmeO  on  condition  of  remittitur.— Haa- 
keU  Not  Bank  t.  Stewart,  184  P.  4ta 

(C)  Modtfteatlom. 

&=»II49  (Colo.)  Where  a  judement  in  replevin 
waa  for  money  only  and  contained  no  pro™ion 
for  return  of  tlie  property,  such  omission,  being 
due  to  inadvertence,  may  be  corrected  on  appeal 
without  reversal  of  judgment;  it  appearing  no 
objection  t»  the  tonn  of  the  judgment  was  made. 
—Strauss  v.  Anstgen,  184  P.  299._  _^  -  ,i„ 
«s>ll53  (Cal.App.)  Where  the  tnal  court  fuUy 
ascertained  the  rights  of  the  Parses  and  erred 
mcrdy  by  entering  an  erroneous  judgmen^ 
dutyof  the  appellate  court  is  to  modify  the 
iSgment  so  as  to  finally  settle  the  controversy. 
—Burke  t.  Norton,  IM  P.  45. 


ARGUMENT  OF  COUNSEU 

Se«  Criminal  Law,  *s»71»;  Trial.  •=»108. 

ARMY  AND  NAVY. 

See  Constitutional  Law,  *»170. 
«s>34  (Or.)  Laws  1917,  c.  275,  abating  mort- 
eace  foreclosure  action  where  owner  has  enliat- 
ed  in  the  military  aerrice  of  United  State*  dar- 
ing and  for  60  days  subsequent  to  expiration  of 
war  was  not  roperseded  or  ausMnd^  by  Sri- 
diers-  and  SaUors'  CivU^  Rebef  Act  (U.  8. 
Comp.  St.  1918.  H  307814a-3078%«i) ;  a  fed- 
eral act  not  posaesBing  superiority  to  state  leg- 
iBlation  upon  the  subject  of  remedies  ajd  proce- 
dure in  such  courts.— Pierrard  v.  Hoch,  184  F. 
494 

Under  Lawa  1917,  c.  275,  court  had  tao  juris- 
diction to  enter  decree  in  mortgage  foreclosure 
action  where  owner  was  m  the  military  service 
of  the  United  States,  having  enlisted  for  a  term 
of  three  years  or  for  duration  of  war^  under 
U.  S.  S«np.  SL  1918,  SS  1891a  and  202ea.-Id. 


CD)  nevvnal. 

«s>M65  (Wash.)  A  plaintUf  cannot  answer  an 
Stion  of  one  defendant  that  Pbotf^Pj* 
wrongly  introduced  in  evidence  were  admitted 
over  plaintiff's  objection  and  at  the  >?«to°9e  «j 
another  defendant,  since  each  P^r^  "^e^™ 
tn  a  fair  trial,  and  must  bear  the  burden  of  er- 
^rJ  iSultS  'tJ  his  own  advanta|e.-BuUock  v. 
Takima  Valley  Transp.  Co..  184  P- «1. 
«^  174  (Kan.)  Where  judgment  aPPe^^ 
was  DOBSiW  affected  by  misunderstanding 
o?  Dunlle  of  Supreina  Court  in  a  former 
mand.T^oSld  be  set  aside  or  aUowed  to  stand 
according  to  whether  it  was  influenced  by  trial 
Sd^s  Luef  that  mandate  required  a  certa^ 
Mng,  irrespective  of  his  3"?sment  as  to 
w^eht  of  the  evidence  on  which  it  was  based, 
Saf  court  To  apply  such  ruling  ''"^^^J'JK  " 
knowledge  of  the  fact.-Bagby  v.  Straub,  184 

toff77(m  (Utah)  In  a  creditor's  biU  to  sub- 
Srir  of  a  debtor  irrigation  company 
passiSr^to'the  hands  of  MOtJier  corporation 
fo  his  claims,  failure  to  .  narticu! 

irrigation  company  was  insolvent  at  a  parucu 
M  time  leaves  the  Supreme  Court  u°flW« .J" 
SSreS  what  findings  should  bejnade  as  to  the 
Drice  of  the  stock  or  water  shares  in  the  new 
ffiany  at  the  time  of  the  transfer  tojt  from 
the  irrigation  company:  the  price  fixed  m  a 
treat  a«eement  for  transfer  being  gufely  ficU- 
tioua.-Boggan  v.  Price  River  Irr.  Co.,  184  P. 
636. 

(F)  Mandate  aa«  Prooeedl«»»  ia  I*vfer 

<S»t2l4  (Kan.)  Where  there  is  a 
fjudgoient  and  the  case  is  remanded  for  a  new 
?rial  In  aU  the  issues,  the  Parties  are  not  con- 
fined to  the  line  of  proof  P«««Pi«l  ^" JS'^Jh- 
trial  but  may  prove  a  new  state  of  fac"™"' 
Ke  iiST  fSrmed  by  Oie^ead^^^^ 
son  T.  Montgomery,  184  P.  985. 


APPEARANCE. 


«»I3  (Mont)  After  appearance  in  an  action, 
^defendant  or  his  attorney.  h«  ^as  «PPr«r 
od  by  attorney,  is,  under  Rev  Codes,  5S  714». 
7150:  entitled  to  notice  of  all  «"l>sojiuent  p^ro- 
eeedings  ftf  which  notice  U  reqmrcd.-Barnck 
V.  Porter,  184  P.  217. 

ARBITRATION  AND  AWARD. 

See  Judgment.   «=»720;  Municipal  Corpora- 
tions, «=»865,  1011. 


ARREST. 

See  Witnesses,  *»277. 

ASSAULT  AND  BATTERY- 

See  Criminal  Law,  *»1159. 

ASSESSMENT. 

See  Muni^al  CorporationB,  «»408-568. 

ASSIGNMENTS. 

See  Action,  «»50:  Bankruptcy,  «=^i.,<^ 
Mrations^  «=»116,  133;  Bstoppel,  «=>72.  »*• 
EdlJrd^  and  Tenant,  "^f*:  ^or^ge^^ 
«=>268:  Quieting  Title,  «=»7j  Befonnation 
^^Instruments,  ««^«g?^S'' 
«s>7;  Vendor  and  Purchaser,  ^^A",  zi*. 

X.  BSQUinTES  AMD  VAXiXDITT. 
(Al  Pro»«rty.  B«tate«,  and  RialitK  AmmlKti- 
*  able. 
«=9l2  (Mont)  An  assignment  of  wageato  be 
e^ned  In  the  future  undOT  "  e^^^SS?'^ 
ment  is  TaUd.-Bate  v.^  American  Smelting  & 

Refining  Co.,  184  P.  47a   

<S»24(3)  (I^aho)  A  cause  of  action  gro™ 
of  the  purchase  of  sodium  arsenate  reprt 
rented  by  t£e  seller  to  be  sodium  ."g 
its  appUcation  to  crops  which  it  destroyed  i» 
assignable.— Kloepfep  t.  Forch,  184  P.  477. 

n.  OPEBATION  AHD  EFFECT. 

©=378  (Mont)  An  assignment  of  wa«!S  to  be 
earned  In  the  future  create*  ^^.^ 
but  one  which  comes  into  existence  oniyas  the 
wages  are  earned.-Rate  v.  AmericMiSinelbiig 
&  Refining  Co.,  184  P.  478. 

m.  BIOHT8  AKD  INABILITIES  OF 
PAKTIEB. 

£=9l06  (Colo.)  An  assignment  of  a  claim 
Snst  the  estate  of  a  decedent  to  the  s^e  hm 
for  the  face  of  the.  ^Iwinv  T^^^.j^l^/^ 
assignor  at  the  time,  held  n  Bubstitute  for  « 
prior  agreement  for  settiement  by  which  the 
'  he  r  agrefd  to  pay  claimant  and  otlier  crediton 
in  f«n  with  legal  interest,  and  heijce  claimant 

on  the  claim.— Brown  V.  BarOi,184  P.  SOU. 


ARCHITECTS. 


See  Municipal  Corporations,  «=>214,  220,  230. 
236. 


ASSUMPSIT,  ACTION  OR 

See  Work  and  Labor. 

rftrrs??  (Oa\  Ann  ^  Though  letters  from  plain- 
t^  po4er'XU,'to\  defendant  consumer, 
nrovcd  a  contract  price  for  current  fumishri. 
Sr^rtue  of  auch  fact  they  were  also  admh- 
sil>l€  under  a  common  count  to  prove  that  the 
rate  charged,  was  reasonablc^BanJoaqaiii 
Light  &  Power  Co.  T.  Barlow,  184  P.  8». 
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ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «=^204-^26. 

ATTACHMENT. 

See  Estoppel,  ^22. 

Vn.  QUASHIlfO,   VAOATIMO,  DISSO- 
LUTION, OR  ABANDONMENT. 

<C=9250  (Okl.)  Upon  the  hearing  on  a  motion  to 
discharge  an  attachment  controverting  the 
grounds  of  attachment,  the  rules  of  law  ordi- 
narily gOTcrning  the  trial  of  such  questions 
ought  properly  to  be  applied  by  the  court  or 
judge  to  whom  the  motion  is  presented.— Hart- 
Parr  Co.  T.  Duncan,  184  P.  108. 

While  statutory  proceeding  on  motion  to  dis- 
charge an  attachment  is  interlocutory,  not  af- 
fecting merits  of  original  action  or  contemplat- 
ing a  trial  in  strict  legal  sense,  a  motion  to 
diocharge  controverting  grounds  of  attachment 
requires  o  hearing  upon  the  affidavits  or  other 
evidence  addueed  and  a  determinatioii  of  ques- 
tions of  fact  and  law.— Id. 

ATTORNEY  ANO  CLIENT. 

See  Ambassadors  and  Consols,  9=>8;  Appeal 
and  Error,  ^173,  361.  1066;  Costs, 
207;  Criminal  Law,  ^=>1119;  Diamistial  and 
Nonsuit,  <S=>16:  Eminent  Domain,  ^s»265: 
Evidence,  ®=>207,  240,  265;  Judgment, 
68;  IM  and  Slander,  «=3l04.  105,  107,  121; 
Limitation  of  Actions,  ^=350;  Malicious  Pros- 
ecution, €=»22;  Mandamus,  $53167;  Munici- 

Jal  Corporations,  €=>214;  New  Trial, 
40;  Pleading,  «b129;  Principal  and  Agent, 
«»37;  Trio^  ^»33,  108. 


I.  THE  OFFICE  OF  ATTORNEY. 
(A)  Advliinlvii  to  Praetloe. 

«wlO  (Wyo.)  Comp.  St  1910,  §  966,  relating 
to  admission  of  nnnrcKldent  attorneys  tor  the 
purposes  of  a  pending  case  in  which  they  have 
breu  employpd,  provides  for  admission  of  non- 
resident at^rneys,  not  as  members  of  the  bar 
of  the  stote,  but  ex  gratia  for  the  occasion.— 
North  Laramie  Land  Co.  v.  Hoffman,  184  P. 
220. 

Comp.  St.  1910,  8  W6.  providing  that  non- 
resident attorneys  employed  as  counsel  "in  any 
case  pending  before  any  of  the  covta  of  this 
state  may  be  admitted  for  all  the  ](>urpose8  of 
the  case,"  docs  not  authorize  nonresident  attor- 
ney to  sign  petition  in  error,  since  the  proceed- 
ings in  error  are  not  "pending"  until  petition  is 
fll«'d.-Id. 

«=»(!  (Wyo.)  t'nder  Comp.  St.  1910,  Sf  959, 
4377.  4422,  5111,  petition  in  error  signed  by 
nonresident  attomcyB.  who  had  not  requested  or 
been  granted  permission  to  appear  or  been  ad- 
mitted for  purpose  of  the  cause,  under  section 
903,  is  a  nnllity;  the  attorneys  having  no  au- 
thority to  appear.— North  Laramie  Land  Go.  v. 
Hoffman,  184  P.  226. 

n.  RETAINER  AND  AVTHORITT. 

•S=>75(1)  (Cal.)  A  client  has  the  right  to  change 
hia  attorney  at  any  time,  except  where  the  at- 
torney has  an  interest  in  the  Bubject-mattcr  of 
the  suit,  and  this  right  of  discharge  exists  even 
though  a  coutingcnt  fee  bos  been  agreed  upon, 
or  an  irrevocable  powct  of  attorney  given,  and 
notwithst:inding  the  attorney  may  have  render- 
ed valuable  services  or  the  dicnt  be  indcbtei]  to 
him.— Todd  v.  Superior  Court  of  California  in 
and  for  City  and  County  of  San  Francisco,  184 

P.  em. 

^»86  (Or.)  A  general  attorney  had  no  implied 
authority,  merely  from  his  employment,  to  bind 
bis  client  by  nn  admission -there  was  no  mistalce 
in  the  teroia  and  (^aditlons  of  the  coaveyonce 
to  the  client,  in  the  absence  of  pending  litiga- 
tion in  which  he  was  appearing  as  attorn^  of 
record.— Weldi  v.  Johnson,  184  P.  280. 


®s»86  (Utah)  Counsel's  admission  of  a  legal 
conclusion  Is  binding  neither  on  hia  client  nor 
on  the  court;  it  beln^  the  court's  dut^  to  de< 
Clare  the  law  as  it  exiHts,  regardless  oi  conces- 
sions.— In  re  Hansen's  Estate,  184  P.  107. 

IT.  COMPENSATION  AND  UEN  OF 
ATTORNBY. 
(B)  U«a. 

®=»I86  (Kan.)  Where  judgment  debtor  and 
creditor  went  to  clerk  of  Missouri  circuit  court 
in  which  the  judgment  bad  been  rendered  and 
debtor  paid  costs  and  his  money  to  amount 
of  judgment  was  taken  and  retained  by  credi- 
tor, who  executed  a  full  release  on  record, 
though  attorneys,  under  Missouri  law,  had  a 
lien  on  judgment  for  fees  in  obtaining  it,  the 
judgment  debtor  did  not  relieve  himself  from 
lien,  because  clerk  did  not  receive  money,  and 
judgment  debtor  was  a  party  to  the  act  pre- 
venting an  application  of  jiart  of  money  to  the 
lien.— Shanklin  v.  ManviUe.  184  P.  083. 
«=3l92(2)  (Okl.)  Where  attorney  employed  by 
unrestricted  creek  frerdman.  while  a  minor  over 
18,'  through  his  guardian,  procured  judgment  for 
minor,  canceling  his  pretended  deed  to  his  for- 
mer attorney,  and  the  minor,  after  majority  and 
pending  former  attorney's  appeal  to  Supreme 
Court,  agreed  to  pay  latter  attorney  o  contin- 
gent fee.  and  gave  a  lien  on  land  recovered,  and 
where  former  attorney,  with  notice,  procured 
deed  from  minor  and  dismissed  appeal,  a  judg- 
ment for  latter  ottomey,  declaring  the  anm  of 
(130  to  be  a  first  Hen  on  the  Innil,  was  prop- 
erly rendered.— Smith  v.  Smith,  184  P.  82. 

ATTORNEY  GENERAL 

See  Orimhial  Law.  «»1184. 

ATTORNEr&  FEES. 

See  Limitation  of  Actioiu,  «s>SO. 

AUTOMOBILES. 

See  Appeal  and  Error,  «=»979 ;  Highways, 
183,  184;  Intoxicating  Liquors,  €=>240,  250, 
251;  Livery  Stable  and  Qarage  Keepers; 
Master  and  Servant,  4=»301;  Municipal  Cor- 
porations, «=>705,  706;  Railroads,  «=»312; 
Street  Kailroads,  <S=398,  117,  118. 

BAIL 

See  Constitutional  Law,  «=»2Q2. 

II.  IN  ORIMINAI.  PROSECITTIONS. 

«£=973  (Cal.)  Where  cash  bail  for  one  charged 
with  a  misdemeanor  triable  in  the  superior  court 
was  furnished,  the  clerk  could  satisfy  out  of  the 
money  in  his  custody  the  part  of  the  judgment 
imposing  fine,  and  the  person  who  put  up  the 
bail  and  defendant's  judgment  creditor  seeking 
to  go  against  the  deposit  have  no  possible  re- 
course against  the  clerk  for  following  the  man- 
date of  the  court  which  could  order  dispoeition 
of  the  money.— Mundell  v.  Wells,  184  P.  666. 

Under  Pen.  Code,  Si  1295,  1207,  in  contnn- 
plation  of  low,  so  far  as  a  criminal  action  is 
concerned,  money  deposited  as  cash  bail  to  in- 
sure defen'laiit's  api>earance'  is  his  money,  and 
the  court  is  not  required  to  protect  the  rights 
of  any  one  who  may  have  advanced  it  for  him, 
tbough  after  conviction  and  on  appearance  for 
sentence  defendant's  counsel  seeks  to  surrender 
bira  and  aake  an  order  remitting  the  bail  to  the 
parties  who  put  it  up ;  the  duty  at  the  court  be- 
ing to  apply  the  money  in  satisfaction  of  judg- 
ment for  a  fine. — Id. 

It  is  a  prerequisite  to  the  return  of  bail  mon- 
ey under  Pen.  Code,  §  1302,  that  defendant  offer 
to  surrender  himself  to  the  officer  to  whom  the 
commitment  is  directed. — Id. 

Pen.  Code,  i  1297,  requiring  the  application  of 
bail  money  fay  the  clerk  under  direction  of  the 
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court  in  satlBfaction  of  judcmoit  for  a  fine, 
held  not  unconstitutional.— Id. 

After  part  of  cash  bail  has  been  appUed,  nnder 
Fen.  Code,  8  1297,  to  payment  of  defendant's 
fine,  if  the  true  ownership  of  the  remainder  be 
litigntRd,  or  refund  of  the  balance  to  defendant 
conti'mplated,  the  court  will  inquire  who  ia  en- 
titled to  tho  money,  whether  the  person  who  put 
It  up,  or  a  judgment  creditor  of  defendant'Si  and 
will  award  it  accordingly. — Id. 

Where  cnBh  bail  wna  put  up  for  one  diarged 
with  a  misiipmeanor,  and  after  his  conviction, 
under  Pen.  Code,  |  1297.  half  of  the  bail  was 
applied  to  payment  of  the  fine,  the  surplus  of 
the  money  remaining  in  the  bands  of  the  clerk 
was  properly  adjudged  to  be  the  money  of  the 
party  who  put  it  up,  and .  not  to  belong  to  de- 
fendant's judgment  creditor  seeMns  to  attach 
it.- Id. 

^=>75  (Colo.)  Sureties  on  a  criminal  recogni- 
zance were  not  liable  for  failure  to  produce 
principal,  where  principal  was  insane  and  in 
custody  in  another  atate,  since  such  failure  was 
through  no  fault  of  the  sureties  or  the  princi- 
pal, and  since  production  of  insane  principal 
would  have  nerved  no  good  purpose,  InaBmnch 
as  trial  could  not  have  proceeded. — Smith  T. 
People,  184  P.  872.  . 

BAILIFFS. 

See  Offleera,  «s»60. 

BANKRUPTCY. 

XL  PETinOir,  ABJUDTOATIOir,  WAK- 
BAKT,  AHD  GUSTODT  OF 
PROPEBTT. 

(A)  J«vlrtlfltlon  and  Conme  of  PvMC^are 
In  Uenernl. 

«=>20(1)  (CaLApp.)  -The  jurisdiction  of  the  fed- 
eral court  over  the  assets  of  a  bankrupt  and 
OTer  the  actions  of  the  tmstee  in  bankruptcy 
iu  exclusiTe,  and  the  state  courts  have  no  ju- 
risdiction over  either  during  the  pendency  of 
the  proceedings;  the  remedy  of  a  creditor  in 
sudi  a  case  being  by  application  to  the  federal 
court— Greene  v.  Moore,  184  P.  006. 

in.  AflsiGNMEirr.  ADsmnsTBA- 

TlOir.  AND  DISTBIBU'nOir  OF 
BAKKBUFT'B  ESTATE. 

(D)  Admlnlatratloik  of  Bstntc. 

«»242(2)  (Or.)  Bankruptcy  Act  1808,  |  7  (U. 
S.  Comp.  St.  I  9591),  providing  that  no  teeti- 
mony  given  by  bankrupt  shall  be  oEEcred  against 
him  in  any  criminal  proceeding,  does  not  ap- 

f»ly  to  the  language  and  acta  of  a  bankrupt  who 
D  the  course  of  Tiis  examination  upon  the  wit- 
ness stand  commits  a  fresh  crime,  such  as  per- 
jury or  the  uttering  of  a  forged  instrument. — 
tate  V.  Frasier,  ISi  P.  848. 


(B)  Actlona  br  or  AsRinat  Trnittee. 

^=3277  (Cal.App.)  The  trustee  in  bankruptcy, 
and  not  a  creditor  or  any  number  of  creditors, 
is  the  sole  judge  of  when  or  whether  to  bring 
actions  in  the  interest  and  for  the  henefit  of 
the  estate,  and,  in  the  absence  of  an  allef^ed 
abuse  of  discretion  with  which  he  is  invested, 
he  is  not  subject  to  the  dictation  or  control  of 
the  creditors  of  the  estate.— Oreene  t.  Moore. 
184  P.  506. 

IV.  COMPOSITION. 

^=3376  C^iil.App.)  A  "composition"  is  a  pro- 
ceedinj;  iimlcr  which  a  bankrupt  may  settle  with 
his  creditors,  if  the  mnjority  agree,  by  the  pny- 
ment  of  a  lump  sum,  to  be  distributed  ratably 
among  the  general  creditors,  and  such  sum  as 
may  be  neressary  to  pay  priority  cliiims  and 
costs  of  the  proceedings,- American  Improve- 
ment Co.  V.  Lilirntbnl,  1S4  P.  6!J2. 
^=»387  (Cal.App,)  TTnder  Federal  Bankr.  Act, 
$i  14c,  70b  (U.  S.  Comp.  St  11  9598,  9U&4),  con- 


firmation of  a  composition  In  bankruptcy  ia  in 
effect  a  disdtiarge)  sap^seding  the  bankruptcy 
proceedings  and  relnTeatlDg  toe  btuikmpt  witfa 
all  his  property  free  from  the  claims  of  credi- 
tors.—American  Improvement  Co.  v.  Lilienthal. 
184  P.  692. 

While  a  bankrupt  ia  reinvested  with  all  his 
property  by  a  composition,  the  effect  is  no  more 
than  to  fiace  it  back  in  his  hands  aa  it  was  b^ 
fore  the  fnsolvmcy  proceedings  were  institnt«><I. 
and,  DO  adjudication  having  been  made-,  the  debt- 
or  is  never  divested  of  his  prooerty.- — Id. 

A  composition  in  bankruptcy  has  no  more  ef- 
fect than  a  discharge  would  have  under  the  same 
circumstaocea.  both  releasing  the  bankrupt  from 
all  bis  provable  debta,  except  those  specified  in 
Federal  Bankr.  Act.  {  17  (tT.  S.  Coznp.  St  { 
9601).-ld. 

A  compoaition  with  hia  creditors  confirmed  bj 
the  bankruptcy  court  released  the  debtor  from 
further  peraonal  Uabilitr  to  par  a  judgment  ob- 
tained against  him.  but  did  not  affect  the  se- 
curity of  lien  obtained  by  the  judgment  creditor 
by  filing  transcript  in  the  county  recorder's  of- 
fice of  n  county,  in  which  the  debtor  owned  prop- 
erty not  exemi)t  from  eiecation,  more  than  four 
months  before  institution  of  tile  proceedlDS. — Id. 

T.  aiOHTS,  BEMBTtTEK.  AND  DIB- 
CKAKOE  OF  BAmCBUPT. 

^»4I8(1)  (CaLApp.)  A  composition  in  bank- 
ruptcy has  no  more  effect  than  a  discfaarce 
would  have  nnder  tiie  same  drcnmstances.  both 
releasing  the  bankrupt  from  all  his  provable 
debts,  except  those  specified  in  federal  Bankr. 
Act,  !  17  (U.  S.  Comp.  St  |  9601).  a  discharge 
not  being  a  payment  or  extineuifthment  of  the 
debts,  but  simply  a  bar  to  all  future  proceedings 
for  euforcement  except  such  as  are  by^  wa.v  ot 
enforcement  of  a  li^  therefor  not  in  itself  in- 
valid; the  discharge  having  merely  destroyed 
the  remedy. — American  Improvement  Co.  v.  Lil- 
ienthal.  184  P.  692. 

€=>4I8<1)  (Mont)  A  disclianre  in  bankruptcy, 
when  granted,  relates  back  to  the  date  of  the 
adjudication.— Rate  v.  American  Smeldoff  A 
Refining  Co..  184  P.  47a 

A  dischaive  in  bankruptcy  discharged  the 
bankrnpt's  debt. — Id. 

A  discharge  in  bankruptcy  goes  only  to  the 
remedy,  and  does  not  cancel  the  debt  which  re- 
mains  as  an  unenforceable  moral  obligation.— 
Id. 

<S=3433(1)  (Cal.App.)  A  valid  lien  created  on 
the  property  of  a  bankrupt  more  than  4  months 
before  filing  of  tlie  petition  is  not  affected  bj 
his  discharge,  which  does  not  operate  to  cast  off 
a  valid  lien  given  or  acquired  for  the  debt,  ei- 
ther a  lien  by  contract  or  by  legal  proceeding, 
and  does  not  operate  to  prevent  its  enforcement, 
being  purely  peraonal  to  the  bankrupt— Ameri- 
can improvement  Co.  v.  LUinntbal,  184  P.  OSV-, 
®=3433(1)  (Illont,)  A  discharge  in  bankruptcy 
discharged  the  bankrupt's  debt  and  extinguished 
tlie  lien  of  assiguments  to  the  creditor  aa  to  all 
wages  earned  by  the  bankrupt  after  the  date  of 
the  ndjudicntioQ.— Rate  v.  American  Smeltiag 
&  Befining  Co.,  184  P.  4T& 

BANKS  AND  BANKING. 

See  Constitutional  Law,  4ts>34,  169;  Criminal 
Law,  «=>507;  Escheat,  <S=>4  6;  Forgery, 
<S:=3l4,  15,  31,  85,  44;  Limitation  of  Aetloas, 
«=>66;  Statutes,  «=»117, 

I.  OOMTROI.  AND  BEGTOATIOR  IN 
OENEBAIb 

«=»I5  (Okl.)  Laws  1910-11.  c.  81,  j  3.  provid- 
ing a  guaranty  fund  for  payment  of  depoBitoffl 
of  failed  state  banks,  does  not  impose  on  sudi 
banks  a  present  indebtedness  f>f  5  per  cent^on 
their  average  dally  deposits  while  continuinc 
buainess.  but  provides  for  annual  payments;  i 
bank  being  liable  only  for  such  of  those  pay- 
ments as  mature  or  are  payable  while  it  is  Mag 
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bnslDess.— CiUietui'  Nat  Bank  of  Broken  Arrow 

State.  184  P.  63. 

That  a  state  bank  continued  to  do  business 
after  Laws  1910-U.  c.  31,  |  3,  providing  a  de- 
positors* guaranty  fund,  went  uito  effect,  did 
not  impose  a  pretieot  indebtedness  of  6  per  cent, 
upon  average  daily  deposits  while  in  busiuess, 
as  a  liabilit;  on  the  bank,  nor  did  it  thereby 
assume  or  agree  to  pay  it — Id. 

ZX.  BAMKING  OORPOBATIOHS  AHD 
ASSOCIATIONS.  ' 
(C)  .Stoclclkolders. 

(Utah)  It  Is  not  essential  to  the  en- 
forcement of  doable  liability  imposed  by  law 
upon  bank  stockliolders  that  all  of  the  bank's 
assets  be  first  exhausted,  where  it  is  apparent 
that  the  bank  is  iosoivent.— Lynch  t.  Jacobsen, 
lj84  P  929 

«S949(1)  (Utah)  Where  Constitution  provides 
double  liability  for  bank  stockholders  in  favor 
of  creditors,  but  does  not  fix  how  it  shall  be 
enforced  the  bank's  creditors  may  enforce  the 
liabilitj  in  an  ordinary  actioD,  either  at  law  or 
in  equity,  though  it  seems  that  actions  in  equity 
have  the  preference  under  such  drcumstances. 
—Lynch  v.  Jacobseu,  184  P.  929. 

Where  constitutional  provision  Imposing 
double  liabilitT  on  stockholders  of  banks  fails 
to  determine  oy  whom  the  liability  for  benefit 
of  creditors  may  be  enforced,  the  Legislature 
may  at  any  time  determine  who  may  sue  the 
stockholders  and  what  the  nature  of  the  pro- 
ceedingB  shall  be. — ^Id. 

«=>49(6)  (Utah)  Receiver  of  insolvent  bank 
who  finds  it  necessary  to  enforce  stockholders' 
double  liability  may  sue  as  many  of  the  .stock- 
holders in  one  and  the  same  action  as  may  be 
most  convenient,  indeed,  if  be  wish,  he  may  sue 
all  stockholders  in  a  single  action;  and  for  the 
same  reason  a  stockholder  sued  separately  may, 
where  the  rights  of  others  would  not  b«  preju- 
diced, have  his  case  heard  in  connection  with 
cases  against  other  stockholders. — Lynch  v. 
Jacobsen,  184  P.  929. 

^»49(7)  (Utah)  The  allegations  of  e  com- 
plaint by  a  receiver  of  an  insolvrait  bank  seek- 
ing to  enforce  the  double  liability  of  stockhold- 
ers, that  the  bank  was  hopelessly  insolvent,  and 
that  its  assets  were  insumcient  to  pay  its  debts, 
and  that  it  was  necessary  to  coUect  the  full 
amount  pf  the  statutory  stockholders'  liability, 
suffidently  show  the  necessi^  of  enfordng 
stockholders*  liability. — Lynch  v.  Jacobsen,  184 
P.  929.  * 
«s>49(9)  (Utah)  The  order  or  Judgment  of 
the  court  declaring  a  bank  insolvent  and  find- 
ing that  it  is  necessary  to  enforce  the  stock- 
bolders'  additional  liability  to  pay  the  bank's 
debts,  in  the  absence  of  fraud  or  collusion,  is 
conclusive  upon  stockholders,  and  they  may 
not  assaU  it  save  in  a  direct  proceeding. — 
Lynch  T.  Jacobsen,  184  P.  929. 

(D)  OfflO«rs  and  Aarenta. 
•»6I  (Okl.Cr.App.)  An  officer  of  a  state  bank 
who,  through  the  agency  and  in  the  name  of  an 
intermediary,  is  beneficially  interested  in  money 
borrowed  from  the  bank  iu  the  name  of  such  in- 
termediary, is  guilty  of  the  larceny  denounced 
by  Hev.  Laws  1910,  g  270.— Ernst  v.  State,  l&t 
P.  793. 

Rev.  Laws  1910,  S  270,  prohibits  only  an  ac- 
tive managing  officer,  or  otner  officer  of  a  state 
bank,  from  borrowing  or  loaning  bank's  funds 
to  an  ofiicer  of  such  bank,  does  not  apply  to  an 
intermediary  used  by  an  officer  in  obtaining 
such  illegal  loan  from  the  bank.— Id. 
Q=^62  (Okl.Cr.App.)  Evidence  held  to  sustain  a 
conviction  of  larceny  under  Rev.  Laws  1010,  S 
270,  by  illegally  borrowing  from  a  state  bank 
in  which  defendant  was  cashier.— Ernst  v.  State, 
184  P.  793. 

(B)  InsolTescr  IHsMilatloii. 

4ss>66  (Okl.)  The  converaion  of  a  state  bank 
into  a  national  bonk  does  not  mature  or  make 


payable  those  annual  payments  imposed  by 
Laws  1910-11,  c.  31,  S  3,  and  for  whi^  a  state 
bank  is  liable,  where  they  mature  or  are  payable 
while  it  is  doing  business.— Citizens'  Nat.  Bank 
of  Broken  Arrow  v.  SUte,  184  P.  63. 
€=3>77(3)  (Utah)  Where  Constitution  imposes 
a  double  liability  for  benefit  of  creditors  on 
bank  stockholders,  a  receiver,  appointed  to 
take  charge  of  an  insolvent  bank's  assets  and 
wind  np  its  afflairs,  may,  under  section  34,  c 
26,  Laws  Utah  1911,  sue  to  enforce  the  lia- 
bility.—Lynch  V.  Jacobsen,  184  P.  929. 

Under  Laws  1911,  c.  25,  {  84,  providing  that 
a  receiver,  if  appointed  for  a  bank,  shaU,  un- 
der direction  of  the  court,  take  possession  Of 
the  assets  of  every  description,  and  may,  it 
necessary  to  pa^  the  debts,  enforce  all  the  in- 
dividual liabilitieB  of  stockholders,  a  receiver 
is  not  limited  to  the  assets,  but  may,  under 
order  of  court,  enforce  the  atockholders*  gen- 
eral liability.— Id. 

BASTARDS. 

I.  nXEOITXMAOT  UT  OEHBBAU 

«=>I0  (Nev.)  Legitimation  of  a  bastard  must  be 
according  to  the  law  of  th^  state  in  which  she 
and  her  father  had  lived  during  their  joint  lives, 
to  entitle  her  to  take  as  his  heir  personal  prop- 
erty which  he  left  in  another  state.— In  re  For- 
n^'s  Estate,  184  P.  206. 

Under  Civ.  Ode  Cal.  |  230,  for  legitimation 
of  a  bastard,  the  father  most  have  a  family  into 
which  the  child  can  be  received.— Id. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

^ILLS  AND  NOTES. 

See  Appeal  and  Error,  «s9l71,  786,  1046, 
1064,  1066,  1119;  Corporations,  «=980,  387, 
414,  432,  465,  545;  Dismissal  and  Nonsuit 
«=3l5,  62;  Evidence,  «=»150,  235,  425,  432, 

441,  471,  508;  Frauds,  SUtute  of,  «=»20; 
Guaranb^,  «=H9,  87;  Husband  and  wife, 
156,  158;  Insurance,  «»33:  Judgment, 

18,  677;  Mines  and  Minerals,  ^55;  Mort- 
gages, €=3275;  Pleading,  «=>263;  Reforma- 
tion of  Instruments,  ^29;  Sales,  ^s>439, 

442,  469;  Set-Ofl  and  Counterclaim,  <3=>24. 

I.  BSQUISITES  AND  VAUDITT. 
(K)  CMMlderBtlom.' 

^=>90  (Nev.)  As  against  the  original  payee 
who  was  not  a  holder  of  s  note  in  due  course, 
the  maker  may,  under  Negotiable  Instruments 
Law,  S  28.  urge  the  absence  of  consideration.— 
Dixon  v.  Miller,  184  P.  926. 
€=>97(1)  (Nev.)  As  against  the  original  payee 
who  was  not  a  holder  of  a  note  in  due  course, 
the  maker  may,  under  Negotiable  Instruments 
Law,  I  28,  urge  the  absence  or  failure  of  con- 
sideration.—Dixon  V.  Miller,  184  P.  926. 

<F)  VRiiditr- 

13  (Cal.App.)  The  mere  fact  of  paying  one 
of  a  series  of  installments  conditioned  upon  ttie 
performance  of  an  act  by  the  payee  docs  not 
constitute  a  waiver,  either  of  the  right  to  have 
tlt*>  act  performed,  or  the  correlative  rlpht  to 
refuse  to  make  further  payments  until  it  is  pcr- 
formed.— Spotton  v.  Dyer,  184  P.  23. 

Where  payment  of  certain  amounts  on  July 
1st  and  October  Ist  were  made  conditional  up- 
on payee's  performance  of  certain  conditions  hy 
June  Ist.  maker's  payment  of  July  1st  install- 
ment, notwithstanding  payee's  failure  to  per- 
form condition,  did  not  waive  maker's  right  to 
refuse  October  payment  because  of  continuing 
breach.— Id. 

n.  oONSTKtrcTioir  ahd  opebatior. 

«=>I32  (Cal.App.)  Where  collateral  agreement 
made  payment  of  note  conditional  upon  perform- 
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BDce  of  certain  condition  and  fnrther  prorided 
that  maber,  if  dissatisfied  with  contract,  could 
rescind  before  certaii^  date,  maker  coald  avoid 
payment  of  note  because  of  payee's  nonperform- 
ance of  condition,  notwltfaatunding  maker's  -fail- 
ure to  rcBcind  before  specified  datp.—Spotton 
Dyor,  184  P.  23. 

Where  payment  of  note  was  made  conditional, 
by  collati-rai  agreement,  upon  payee's  construc- 
tion, by  certain  date,  of  certain  nnmber  of  feet 
of  billboard,  payee  might  have  performed  after 
such  date  under  Civ.  Code,  I  1492;  time  not 
being  of  the  eaaence  of  the  condition  of  the  con- 
tract—Id. 

«s>l34  (CaI.App.)  Under  Civ.  Code.  S  1642,  a 
written  contract  and  a  note,  executed  contem- 
poraneously therewith  as  a  part  of  the  same 
transactitm.  are  to  be  taken  together,  though 
neither  refers  fo  tba  other,^— Spotton  t.  I>7er, 
J184P.  2S. 

IV.  mBOOTIABILITr  AND  TRAXBFER.- 

(A)  iMKtrameBta  TfeBotlsblc. 

(8=184  (CalApp.)  Under  CHv.  Code.  H  8088, 
3092,  a  statement  on  face  of  note  that  note  was 
not  to  be  paid  unless  payee  performed  certain 
condition  would  have  aestroyod  negotiability  of 
note.— Spotton  V.  Dyer.  184  P.  23. 

Where  note  was  executed  contemporaneously 
with  written  agreement  and  as  part  of  same 
transaction,  a  condition  limiting  payment  of 
note  on  performance  of  certain  condition  by 
payee,  contained  in  the  collateral  agreement  and 
not  in  the  note  itself,  rendered  note  noonogotia- 
ble  in  the  bands  of  the  payee  and  bis  indorsee 
with  knowledge  of  the  condition.— Id. 

7.  BIGHTS  AKD  LIABIUTIES  OV  IB- 
DOR8EMENT  OK  TRANSFER. 

(D)  Bona  Fide  PnrchRaevK. 

^327  (Kan.)  It  is  the  policy  of  the  Negotia- 
ble Instruments  Law  to  protect  and  to  pro- 
mote free  movement  of  negotiable  paper  in 
trade  and  commerce,  and  a  bolder  has  the  priv-' 
ileges  of  a  holder  in  due  course,  other  require- 
ments being  fulfilled,  unless  fn  acquiring  the 
paper,  or  unless  in  his  attitude  toward  the 
maker  who  has  defenses,  he  act  in  such  bad 
faith  that  bis  conduct  is  substantially  equiva- 
lent to  fraud.— Gigoux  v.  Moore,  184  P.  637. 
^=>335  (Cal.App.)  Where  payment  of  note  was 
made  subject  to  performance  of  a  condition  by 
collateral  written  agreement,  payee's  trnnsferce, 
who  takes  note  with  knowledge  of  such  condi- 
tion, is  in  no  better  condition  than  original 
payee.— Spotton  v.  Dyer,  184  P.  23. 
®:=9337  (Kan.)  The  bad  faith  referred  to  in 
Negotiable  Instruments  I<aw,  |  and  which 
is  the  antithesis  of  the -good  faith  referred  to 
in  section  59,  is  bad  faith  in  tact  derived  by  in- 
ference of  fact,  as  distinguished  from  inference 
of  law,  and  ia  the  substantial  equivalcut  of 
fraud.— Gigoux  v.  Moore,  184  P.  6;i7. 
$=9342  (Cal.App.)  That  seal  of  defendant  cor- 
poration was  not  afiixed  to  notes  is  conclusive 
evidence  of  a  want  of  authority  for  the  execu- 
tion of  the  notes,  nor  a  rirnimBtaiice  sufficient 
to  create  a  giiispicion  thiit  tlio  notos  were  not 
wanting  in  con  side  rntiou,  or  that  their  consid- 
eration hnd  failed  at  the  time  of  their  trans- 
fer to  plaintiff.— Comiiicrcial  Security  Co.  t. 
Mo<lnst(i  OruR  Co.,  184  P.  i«'>4. 
€=345  (CaI.App.)  That  !)Iaiiiti(T  took  a  bill  of 
sule  of  notes,  with  a  Riiaraiity  from  the  p.ayee 
that  they  Wduld  lie  paid,  in  lieu  of  the  custoiu- 
ary  indorpenn'iit,  does  nrit  constitute  n  t-ir- 
rnmftance  sulticicntly  siRnifioaiit  to  justify  a 
sustiicii.n  t!;;it  tlio  nntes  were  nut  (ill  that  they 
on  their  face  puriiortfil  to  be.— ('onimercial 
Security  Co.  v.  Slodesto  Drug  Co.,  1S4  P.  9(;4, 
©=3348  (Kan.)  T'nder  Nei:otinblt>  ln.strunirnts 
I.nw,  )}  6(>.  providing  that  if  an  instrument  pay- 
able on  ileniiuij  is  nc9;niiatc<l  an  unrrasoiKiliIc 
time  after  issue  the  holder  is  not  a  holder  in 
due  course,  20  months  ia  an  "unreasonable 
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length  of  time."— Title  Loan  ft  Investment  Cx 

V.  Fuller.  184  P.  727. 

«»3S8  (Kan.)  That  a  railroad  company  secur- 
ed debt  of  a  realty  company,  evidenced  bj  its 
note,  by  the  deposit  of  substitated  collateral, 
including  a  note  given  to  railroad  company  by 
defendant,  which  had  been  obtained  by  fraud, 
did  not  render  its  acceptance  by  plaintiff  an  act 
of  bad  faith,  or  otherwise  deprive  him  of  diar- 
acter  of  holder  In  due  eourae.— G^soax  v. 
Moore,  184  P.  637. 

That  a  railroad  company  was  securing  the 
debt  of  a  realty  company  to  plaintiff  by  the 
deposit  of  substiCated  collateral,  incladuig  a 
note  given  to  railroad  by  defendant,  did  not 
charge  plaintiff  with  notice  of  infirmity  in  de- 
fendant's note  or  defect  in  railroad  company's 
title.— Id. 

Holder  of  realty  company's  note  secured  by 
collateral,  after  railroad  company  had  secured 
such  note  by  deposit  of  notes  as  substituted 
collateral,  including  note  given  it  by  defend- 
ant, regular  on  its  face,  but  which  had  been 
procured  b^  fraud  and  negotiated  in  violatioa 
of  restrictive  agreement,  gave  value  for  de- 
fendant's note,  within  Gen.  St.  1915,  |  6552, 
defining  consideration.— Id. 
^s>370  (Cal-App.)  That  notes  were  not  sup- 
ported by  a  consideration  would  be  of  no  con- 
sequence, where  plaintiff  purchased  them  for 
value  Iwfore  maturity  without  knowledgre  of 
wa:it  of  consideration;  a  written  instrument 
itself  being  presumptive  evidence  of  a  consid- 
eration (Civ.  Code,  |  1614).— Commercial  Se- 
curity Co.  T.  Modesto  Drug  Co.,  184  P.  9tM. 

Where  purchaser  of  promissory  note  has  no 
knowledge  of  any  infirmity  in  the  paper  on  Uie 
score  df  consideration,  or  of  facts  which,  when 
followed  with  reasonable  dilif^ence,  would  lead 
to  a  discovery  of  such  infirmity,  and  no  fraud 
in  the  transaction  resulting  in  the  execotiMi  of 
the  note  is  shown  or  claimed,  the  parcbaser, 
if  he  has  excbanfed  value  for  the  note,  will  be 
protected  as  ftn  innocent  purchaser  for  a  eon* 
sideration.  and  may  enforce  payment  (Civ. 
Code,  I  3122).-Id. 

Tin.  A0TION8. 

«=»476(1)  (Nev.)  In  an  action  on  a  note,  the 
answer  of  the  maker  held  sufficient  to  present 
as  against  the  payee  the  defense  of  want  of 
consideration.— Dixon  v.  Miller,  184  P. -926. 
€=»496(3)  (Colo.)  While  Negotiable  Instru- 
ments Lsw,  declares  that,  where  the  date  of 
transfer  doea  not  appear,  it  is  deemed  prima 
facie  to  nave  been  affected  before  maturity, 
the  statute  is  merely  declaratory  of  the  com- 
mon law,  which,  while  recognizing  the  pre- 
sumption in  case  of  an  indorsement,  treated 
it  as  of  slight  Talae.— Guthrie  r.  Gibaou,  184 
P.  989.  ■  - 

Where  plaintiff,  who  acquired  title  to  prem- 
ises incumbered  by  a  deea  of  trust  securing  a 
note,  shortly  after  maturity  of  the  note  paid 
to  the  trustee,  or  to  the  payee  of  the  note,  a 
corporation  of  which  the  trustee  was  president, 
the  amount  thereof,  vrith  interest,  and  the 
tniBtee  executed  a  release,  etc.,  and  about  Id 
years  after  the  release  was  recorded,  and  after 
failure  of  the  corporate  payee,  defendant,  who 
was  in  possession  of  the  note,  which  bore  an 
indorsement  by  the  trustee,  and  wliich  had 
never  been  delivered  to  plaintiff,  appointed  a 
substitute  trustee,  who  sold  the  premises,  de- 
fendant buying  them  in,  and  for  a  considerable 
number  of  years  thereafter  allowed  plaintiff  to 
pay  the  taxes,  hcJd,  in  view  of  the  long  lapse 
of  time,  defendant  could  not  defeat  an  action 
to  quiet  title  on  the  presumption  that  he  was 
a  bona  fide  holder  without  notice,  and  that  the 
indorsement  was  made  before  maturity  of  the 
note. — Id. 

«=3497(2)  (Cal-App.)  It  fs  only  where  fraud  or 
irrrgnlarity  in  the  inception  of  a  note  is  shown 
tli;it  hiinten  is  on  purchaser  to  prove  that  he 
purchased  before  maturity,  in  good  faith,  for 
value,  in  the  usual  course  of  Dusinesa;  the 
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rule  not  applylDg  wbere  ther«  has  been  a  valid ' 
roDsider&tioQ,  which  has  failed. — Commercial 
Bectirity  Co.  v.  Modesto  Drug  Co.,  184  P.  »tt4. 
«sa>S37(8)  (Ner.)  Ordinarily  a  mere  equality 
in  the  number  of  witneasea  does  sot  constitute 
a  balance  of  evidence,  and  hence  In  an  action 
on  a  note,  where  defendant  urged  want  of 
conrideratlon  and  testified  to  facts  in  support 
of  his  daim,  which  testimony  was  contradicted 
by  plaintiff,  the  payee,  the  question  la  for  tlia 
Jory^Duon  T.  Milter,  184  P.  926. 

BUNKS. 

See  Batoppel.  ^T2. 

BONDS. 

See  Appeal  and  Error,  «=»373:  Bvldence,  ^» 
236;  Highways,  «=»99H;  Judgment,  «=> 
677;  Limitation  of  Actions,  ^22;  Municipal 
Corporations,  «9>245;  Reference,  «»8;  Wa- 
twa  and  Water  Cparsea,  «s>183. 

BONUS. 

See  Landlord  and  Tenant,  «=>184. 

BOUNDARIES. 

X.  DESORIFTXOH. 

^»8(3)  (Waah.)  Where  a  deed  described  the 
lands  by  metes  and  bounds  so  as  to  extend  into 
a  bighwav,  beyond  its  sooth  line,  and  further 
described  the  land  as  running  to  sndi  aouth  line, 
the  latter  description,  being  Dy  monument,  must 
control  over  &at  by  metes  and  bounds. — Bul- 
lock V.  Yakima  Valley  Transp.  Co.,  184  P.  641. 
^=>B  (Cal.App.)  The  rule  as  to  use  of  the 
proportional  method  in  re-establishing  govern- 
ment comers,  as  laid  down  by  the  Surveyor 
General  of  the  United  States,  is  for  the  guid- 
ance of  United  States  deputy  sarveyors  in 
running  lines  in  which  the  government  ia  in- 
terested, and  cannot  control  a  state  court  in 
its  choice  of  means  for  establishing  such  a 
fact  as  the  point  wbere  the  government  sur- 
veyor originally  placed  a  section  or  quarter  sec- 
tion comer,  wnen  the  gaeation  properbr  arises 
within  its  jurisdiction.— McKenaa  T.  Nicbellni, 
184  P.  871. 

H.  EVIDENCE.  ASCERTAINMENT, 
AND  ESTABLISHMENT. 

«=937(3)  (CaLApp.>  In  ejectment  by  the  owner 
of  the  south  half  of  the  northwest  quarter  and 
north  half  of  southwest  quarter  of  a  section 
against  daimants  of  the  south  half  of  the  south- 
west quarter,  who  had  taken  poaaession,  by 
virtue  of  their  claim,  of  land  wliich  according 
to  plaintiff  constituted  part  of  the  north  half 
of  the  quarter,  evidence  hel4  to  have  justified 
the  court  in  locating  quarter  comers  on  the 
west  and  south  sides  of  the  section  as  it  did 
without  resorting  to  proportional  method  to  re- 
establish goveruuient  corners.— McKenzie  T. 
Nichelini,  184  P.  871. 

BRIDGES. 

See  Master  and  Servant,  «s»123,  256,  286. 

BRIEFS. 

See  ^^^^       Error,  4=»767-773;  Evidence, 

BROKERS. 

See  Pleading,  «=>434;  Trial,  «=»395. 

I.  REOTTIATION  AND   CONDUCT  OF 
BUSINESS  IN  GENEBAI- 

^s>2  (Or.)  A  "real  estate  broker"  is  one  em- 
ployed in  segotiatiuR  the  sale,  purchase,  or  ex- 
change of  lands  on  a  commission  contingent  on 
'  success.— Oregon  Home  Builders  v.  Montgomery 
lUT.  Co.,  m  p.  487. 


XV.  COMPENSATION  AUB  IJEN. 

«=»52  (Or.)  In  view  of  a  stipulation  that  plain* 
tiff  broker's  commission  sheuld  be  bo  much  "of 
the  price,"  engagement  by  the  owner  to  pay 
commission  of  the  broker  found  a  buyer  ready 
and  willing  to  "consummate  a  deal"  for  the  stip- 
ulated price  held  to  be  to  pay  commission  on 
actual  completion  and  carrying  out  of  a  con- 
tract of  exchange  of  properties  with  a  buyer 
procured  by  the  broker.— Oregon  Borne  Build- 
ers V.  Montgomery  Inv.  Co.,  184  P.  487. 
^363(1)  (Or.)  A  realty  broker,  employed  to 
sell  giveij  lands  or  to  find  a  purchaser  ready, 
able,  and  willing  to  buy,  is  entitled  to  commis- 
sion when  he  introduces  to  his  principal  a 
person  ready,  able,  and  willing  to  purchase  on 
the  terms  fixed  by  the  principal,  even  though  the 
latter  refuses  to  sell. — Oregon  Home  Boildere 
v.  Montgomery  Inv.  Co.,  184  P.  487. 

BURGLARY. 

See  Orimioal  Law,  «s>llG9. 

n.  PROSECUTION  AND  PUNISHMENT. 

4=»4I^)  (GalJ^p.)  In  a  prosecution  for  hnr- 
glary,  evidence  held  snffident  to  sustain  the 
conviction.— People  v.  Wagner,  184  P.  876. 
®=>45  (Cal.App.)  In  a  prosecution  for  bur- 
glary, the  question  with  what  intent  defendant 
entered  the  premisea  of  another  k«M  for  the 
jury.— People  T.  Wagner,  184  P.  876. 

CANCELLATION  OF  INSTRUMENTS. 

See  Contracts,  «8=>265 ;  Corporations,  ^s>204 ; 
Deeds,  «=s>211;  Executors  and  Administra- 
tors, ^9360j  Mines  and  Minerals,  ^»S5; 
Salea,  ^»478:  Tender  and  Purchaser,  «s» 
107,  128. 

n.  pROOEEDnros  and  reiiet.  - 

^34(1)  (Colo.)  The  rule  that  transacdons, 
sought  to  be  canceled  being  absolutely  void,  the 
doctrine  of  laches  does  not  apply,  is  without 
application  where  the  party  pleading  the  laches 
bas  by  reason  of  the  delay  been  put  to  disadvan- 
tage.--X3reek  Catholic  Church  of  St.  Michaels  v. 
Roizdeatvensky,  184  P.  295. 

CARRIERS. 

See  Action,  4»>47,  SO;  Insurance,  «=>812. 

n.  CABBIAOS  OF  OOODSk 

(A)  Delivery  to  CMtrrler. 

<^39  (Okl.)  Every  common  carrier  must  re- 
ceive for  carriage  and  carry  goods  of  any  per- 
son tendered  to  it  for  transportation,  provided 
the  goods  are  such  as  It  holds  itedf  out  as  witl- 
ing to  carry.— St.  Louis  fit  S.  F.  By.  Co.  v. 
State.  184  P.  442. 

$=940  (Okl.)  Where  articles  of  extraordinary 
character  are  offered,  a  carrier  is  not  bound  to 
accept  them,  or  provide  facilities  of  a  different 
kind  from  those  usually  furnished  for  trans- 
portation, and  hence  a  railroad  is  not  required 
by  Const,  art.  9.  |  18.  to  furnish  tank  cars  to 
carry  the  oils  of  a  refinery.— St.  Louia  &  S.  F. 
Ky.  Co.  V.  State,  184  P.  442. 

(B)   Bills   of  LAdlnsr.   Shipping  Receipts, 
and  SpeolRl  CantmctM. 

®=»47(1)  (Okl.)  Where  carrier  requested  that 
cotton  be  inspct^ted  and  inspection  certificate 
issued  before  it  was  shipped,  and  where  inspec- 
tor, pursuant  to  a  custom,  sealed  cars  inspect- 
ed by  him  and  delivered  to  carrier  a  certificate 
of  inspection,  after  which  shipper  had  nothing 
to  do  with  transit,  it  could  not  be  found  that 
the  inspector  was  carrier's  employ^.— St.  Lou- 
is &  S.  F.  B.  Co.  T.  Blocker,  184  P.  584. 

(P)  Los*  of  or  Injnrr  to  Good*. 

<^I13  (Colo.)  Delivery  and  acceptance  are  es- 
'  sential  to  impose  upon  a  railway  company  tiie 
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duties  and  obligations  of  a  common  carrlw.— 
Atchison,  T.  &  S.  F.  B.J.  Co.  r.  Colorado  Alfal- 
fa Slill  &  Power  Co.,  aw  P.  373. 

Id  an  action  against  a  carrier  for  Ion  of 
property  by  fire  while  standing  on  a  siding, 
the  mere  placing  of  the  car  upon  the  siding  was 
not  delivery  to  or  acceptance  by  the  carrier  of 
such  car,  although  the  carrier  hud  given  the 
shipper  blank  bUb  of  lading  to  be  filled  out. 
which  bills  of  lading  were  sigued  by  the  freight 
coudactof  when  notified,  or  when  he  saw  that 
loaded  curs  woro  standing  on  the  sidinK. — Id. 
«=»II3  (Okl.)  Where  it  was  a  carrier's  cus- 
tom to  furnish  cara  to  shipper  of  cotton,  which, 
after  loading,  was  inspected  by  employ^  of  an 
inspection  bureau,  who  made  and  delivered  to 
carrier  a  certificate  of  inspection  and  sealed 
the  cars  after  which  shipper  bad  nothing  to  do 
with  transit,  a  subsequent  destruction  of  cot- 
ton by  iire  made  carrier  liable  for  its  value. — 
St.  Louis  &  S.  F.  B.  Co.  v.  Blocker,  184  P. 
GS4. 

^=>\i7  (Okl.)  A  common  carrier  must  ordina- 
rily furnish  Tebiclea  suitable  in  every  respect 
for  the  safe  transiwrtation  of  the  various  kinds 
of  property  usually  carried  by  it.  and  any  fail- 
ure to  observe  such  duty  will  render  it  liable 
for  loss  or  Injury  thereby  caused.— St.  Louis 
ft  S.  F.  Ry.  Co.  T.  State.  184  P.  442. 

XT.  OABBIAQE  OF  PABSENOEBS. 
(D)  ParsoBKl  IhJbvIvb. 

^201  (Okl.)  The  leaving  open  of  a  switch 
leading  to  a  side  track  when  a  passenger  train 
may  be  expected  momentarily,  without  ascer- 
taining its  location,  is  "gross  negligence,"  with- 
in Rev.  Laws  1910,  JS  2016,  2917,  29IS,  defin- 
ing such  negligence  to  be  the  want  of  slight 
care  and  diligence. — Missouri,  K.  A  T.  By.  Co. 
v.  Ziibcr,  184  r.  ■i->2. 

•ss>307(2)  (Okl.)  An  arrangement  hy  which  a 
railroad  gratuitously  gives  a  pass  to  the  mother 
of  a  brakeman  employed  by  another  railroad, 
conditioned  that  she  assume  the  risk  of  rail- 
road's ordinary  QegUgencc,  is  one  which  the 
parties  may  make  under  Act  Cong.  June  18, 
1910.  I  7  (Comp.  St  I  8563),  and  offends  no 
public  policy.— Missouri,  K.  &  T.  By.  Co.  v. 
Zuber,  184  P.  452. 

When  a  railroad  waives  its  right  as  a  common 
carrier  to  exact  compensation  and  gratuitously 
gives  a  pass,  which  the  passenger  accepts,  con- 
ditioned that  passenger  a^isumes  the  ri^  of  or- 
dinary negligence  of  railroad's  employ^,  the  rail- 
road is  not  liable,  in  the  absence  of  gross  neg- 
ligence, fraud,  or  willful  wrong  of  Itsdf  or  its 
employes.— Id. 

CAVEAT  EMPTOR. 

See  Guardian  and  Ward,  ^»108. 

CEMETERIES. 

See  Limitation  of  Actions,  ^»104. 

CHAMPERTY  AND  MAINTENANCE. 

See  Appeal  and  Brror.  ^=>173 :  Indians.  ^=»15. 
«^7(3)  (Okl.)  A  conveyance  by  one  tenant  in 
common  to  his  cotenant  of  hia  undivided  inter- 
est in  land  held  adversely  is  not  champertous. 
—Smith  V.  Braley,  184  I*.  586. 
^7(3)  (Okl.Cr.App.)  The  execution  of  a 
lease,  granting  oil  and  gaa  mining  privileges, 
for  a  term  of  years,  on  lands  held  adversely, 
hy  a  third  person  or  persons,  is  not  a  viola- 
tion of  Itev.  Laws  1910,  {  2260,  defining  the 
ofTense  of  champerty. — State  v.  Welch,  184  P. 
7S(i. 

CHANCERY. 

See  Equity. 

CHASTITY- 

See  Rape,  ^»4. 
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CHATTEL  MORTGASES. 

See  Landlord  and  Tenant.  4=933;  Lis  Pwdeos, 
«=>3,  22 ;  Trusts,  «=>66. 

m.  OOHSTRUGTIOir  AXTD  OPERA- 
TION. 

(C)  Propertr  HortsMveA,  amd  KutrntrnM  mad 
lutcreats  «f  Pu-tles  Therein. 

«»I29  (Wash.)  In  the  state  of  Wasbin^on,  .i 
mortgage  which  Indudes  chattels  such  as  ab- 
stract books  does  not  serve  to  convey  title, 
but  creates  a  lien  (»ily.— Wtntier  Al»tract  & 
Loan  Co.  t.  Seara,  184  P.  309. 

«=»1S5  (Okl.)  Failure  to  refile  a  chattel  mort- 
gage within  the  three  years  required  by  Bev. 
Laws  1910,  S  4035,  is  not  fatal  to  the  instru- 
ment, nor  docs  it  affect  its  validity  as  between 
the  parties  or  those  with  actual  notice  thereof. 
—Smith  T.  Gurreather'a  Mercantile  Gc.  184  P. 
102. 

IT.  BIGHTS    AND    UCABUJTIBS  OF 
PARTIEa. 

«=>r68  (Wash.)  In  view  of  Rem.  Code  1915. 
H  1111  and  3669j  giving  a  mortgagee  an  Imme- 
diate right  to  mamtain  an  Immediate  action  for 
foreclosure  where  he  baa  reasonable  cause  to 
believe  that  the  mortgaged  property  will  be  de- 
stroyed, end  making  it  a  misaemeanor  to  remove 
or  destroy  mortgaged  property,  a  mortgagor  of 
abstract  books  who  remains  in  possession  has 
no  right  to  take  photographs  of  the  books  and 
dispose  of  them,  for  such  act  would  make  the 
Information  in  the  books  and  records  less  val- 
uable, and  thus  destroy  the  security.— Winder 
Abstract  A  Loan  Co.  v.  Sean,  184  P.  809. 

Vn.  BBMOVAK  OK  TRAHHrEB  OF 

PBOFEBTT  BT  KOBTOACKtB. 
(A)  Richts  aikd  UsbUltles  •t  Parttea. 

«B3>2I9  (Idaho)  The  purchaser  of  mortgaged 

persona!  property  takes  the  title  free  from  the 
lien  of  the  mortgage,  if  the  sale  was  made  with 
the  mortgagee's  express  or  implied  consent. — 
AdamsoD  t.  Moyes,  184  P.  8W. 
«=s»225(2)  (Idaho)  An  action  for  tortious  tak- 
ing of  mortgaged  personal  property  cannot  be 
maintained  by  a  mortgagee,  where  the  taking 
was  with  his  consent.— Adamson  v.  Moyes,  1&4 
P.  849. 

^=3229(1)  (Colo.)  In  replevin  to  recover  a  mo- 
tion picture  camera  which  had  been  mortgaged 
to  plaintiff  and  later  transferred  to  defendants 
bjy  the  mortgagor  to  secure  a  note,  an  instruc- 
tion that,  if  defendants  bad  no  knowledge  of 
the  mortgage  except  the  constructive  notice 
from  recordation,  the  jury  should  determine 
whether  the  description  was  sufficient  to  enable 
defendants,  aided  by  inquiry,  to  identify  camera 
as  one  of  the  articles  deacnbed.  and  to  find  for 
the  mortgagee  if  a  reasonable  person  would  have 
discovered  that  the  camera  was  included, 
correct^Stranss  v.  Austgeo,  1S4  P.  289. 

(B)  Criminal  Responslbllltr. 

^»230  (Kan.)  A  title  note,  evideociog  con-  ■ 

ditional  sale  of  personal  property  and  reserv- 
ing title  thereto  until  full  payment  of  pur- 
chase price,  is  not  a  "chattel  mortgage,"  with- 
in that  term  as  used  in  Gen.  St.  1915,  {  6513, 
puniRhnig  the  unlawful  disposition  of  mort- 
icaged  personal  property,  in  view  of  Laws 
1901.  c.  104.  Laws  ISS.'),  c.  255.  and  the  Bec- 
ord  Act.— State  v.  Webb,  184  P.  715. 

IX.  FOBBCUISirBE. 

«=3286  (Wash.)  Where  a  mortgagee  of  abstract 
books  on  foreclosure  purchased  the  same,  and 
the  decree  of  foreclosure,  which  gave  particular 
description  of  the  property  ordered  sold,  speci- 
fied only  the  books  themselves,  HeU,  that  the 
mortgagee's  grantee  could  not  recover  pkoto- 
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Snpbic  Ki^rodactioiia  of  the  mortgaged  abstract 
opka  sad  recorde,  eveo  though  the  mortgagor 
might  bare  been  enjoined  from  »»ff'''*rr  aueb 
pbotographic  reproductiOD8.-~Wliitlex  ASetracC 
&  Loau  Co.  V.  SWs,  164  P.  309. 


CHILDREN. 

See  IntoatB ;  Parent  and  Child. 

CHURCHES. 

Se«  Religious  SodetieB. 

CITIES. 

See  Munidpal  GorporatloiiB. 

CIVIL  SERVICE. 

See  Officers,  •®=369, 

CLASS  LEGISUTION. 

See  Oonstitutionel  Law,  «e»20S. 

CLERKS  OF  COURTS. 

8ee  HandamoB,  ®=»3. 

COLLISION. 

Bee  Flah,  4=95. 

COMMERCE. 

See  Master  and  Servant,  «S=j284. 

n.  SUBJECTS  OF  BEOULATIOK. 

<g=»27(l}  (Okl.)  The  roundhouse  and  tracka  ad- 
jacent thereto  and  the  turntable  maintain«l  at 
a  dirision  point  hy  an  interstate  railroad  car- 
rier for  the  storing  of  engines,  washing  of  b««I- 
ers,  etc.,  arc  instrumentalitieB  used  in  interstate 
commerce.— Luak  v.  Bandy,  184  P.  144. 
e=>27(7)  (Okl.)  An  employ*  of  interstate  raU- 
road  carrier,  engaRed  in  washing  boilera  of  en- 
guies,  while  discharging  Ms  duties  at  and  while 
about  a  roundhouse  at  a  diviedoQ  point  and  on 
adjacMit  premises,  and  while  going  to  and  from 
work  when  ordered  by  roundhouse  foreman,  is 
"engaged  in  interstate  commerce,"  within  Em- 
ployers' Liability  Act  April  ^  1908  (U.  S. 
Comp^  St  Si  8657-8665).— Lusk  v.  Bandy,  184 

«»33  Odaho)  Property  shipped  from  Misaoari 
into  Idaho,  which  has  reached  its  destination 
and  been  unloaded  from  car  preparatory  to  de- 
HTery  under  a  conditional  sale  contract,  is  no 
longer  In  Interstate  commerce,  but  is  a  part  of 
the  mass  of  taxable  property  within  Idaho.— 
Wranght  Iron  Bange  Co.  v.  Rich,  184  P.  62T. 

COMMERCIAL  PAPER. 

See  Billa  and  Notes. 

COMMISSIONS. 

See  Pnblie  Service  Commisslona. 

COMMON  LAW. 

See  Evidence.  ^80;   Mortgages,  «=3381. 

COMMUNITY  PROPERTY. 

Sec  Husband  and  Wife,  ^200-276. 

COMPOSITIONS  WITH  CREDITORS. 

Sec  Bankruptcy,  «=»376,  387. 

COMPROMISE  AND  SETTLEMENT. 

See  Bankruptcy,  «=»418;  Descent  and  Distri- 
bntion,  ^=382. 
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CONCESSIONS. 

See  Municipal  Govporationa,  «=>721. 

CONDEMNATION.. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «=>46&-d79. 

CONSPIRACY. 

See  Contempt,  «s»14;  Criminal  Law,  tfssSSO, 
1134. 

n.  oanaHAi.  besponsibizjtt. 

<B)  ProaecDttoii  and  PDnl«hm«rat. 

^»43(8)  <Idaho)  An  indictmwt  or  infonuation 
charging  a  conaplnuv  to  commit  extortion,  to 
be  auffleioit,  must  charge  that  the  conspiracy 
was  agaiDBt  some  person  or  persons  designated 
by  name,  or  class  of  peraoos,  or  the  general 
public,  or  must  state  the  reason  why  such  de»- 
^Ktion  is  not  made.— State  v.  McLoy,  184  P. 

CONSTITUTIONAL  LAW. 

See  StatDtee,  «s>3&-117. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  rariona  spedfie  toidca. 

n.  qOHTRTOTlOll.  OPEBATIOH, 
AHP  BWrOBOEimtT  OF  CON- 
STTFUTIOirAI.  PROVISIONS. 

^12  (Colo.)  Constitutions  will  not  be  given 
a  narrow  and  technical  construction,  and  will 
be  construed  as  a  frame  of  government  or  fun- 
damental law  and  not  as  a  mere  statute.  (Per 
White,  J.)— Ci^  and  County  of  Denver  v.  Moun- 
tain Statea  Xetephone  &  l^legraph  Co.,  184  P. 
o04. 

*»34  (Ttah)  A  conatltutionn!  provision  im- 
posing doable  liahUity  on  bank  stockholders  is 
self-executing.— Lyneb  v.  Jncobsen,  184  P.  92V>. 

Where  the  Conatltation  imposes  a  liability 
without  ptescribing  a  remedy,  the  provision  is 
a  mere  nmitation  on  the  power  of  the  Legis- 
lature which  may  fix  a  remedy,  but  until  the 
Legislature  acts  the  courts  will,  the  constitu- 
tional provision  being  self-executing,  enforce 
the  liability  in  accordance  with  some  known 
remedy.— Id. 

^»48  (CaI.App.)  Unless  the  language  of  a  stat- 
ute .is  express  and  unmistakable,  courts  will 
not  attribute  to  the  Legislature  the  purpose  of 
invading  the  common  right,  and  violating  those 
fundamental  constitutional  provisions  by  which 
the  individual  is  protected  against  arbitrary  ac- 
tion by  government.— Mathews  v.  Savings  Union 
Bank  &  Trust  Co.,  184  P.  418. 
<S=^48  {Utah)  A  legislative  act  cannot  be 
stricken  down  on  the  ground  that  it  is  uncon- 
stitutional luiless  it  la  dearly  and  palpably  so. 
—Lynch  v.  Jacobsen,  184  P.  929. 

III.  DISTRIBUTION  OF  GOVERN- 
MENTAI.  POWERS  AND 
FUNCTIONS. 
(B)  Jndlelal  PowerM  and  PVBctloiiB. 

<^70a)  (Or.)  Wliere  there  is  no  express  con- 
stttiitional  restriction  agninst  the  passage  of 
local  laws  by  a  state  Logislotiire.  the  courts 
oiinnot  hold  such  laws  void  for  want  of  consti- 
tutional authority  to  enact  them  unless  they  are 
clearly  discriminatory  or  merely  arbitrary  — 
State  V.  Savage,  184  P.  567.  ^' 
'S=>70(.'!)  (Nev.)  Whether  a  law  allowing  niek- 
el-in-thc-slot  machines  to  a  limited  extent  is 
unwholesome  is  a  question  for  the  Legislature 
or  the  people  and  not  the  courts.— Ex  I'arte 
Pierotti,  184  P.  209. 

❖=70(3)  (\ev.)  Tho  policy  or  expediency  of  a 
law  Is  withm  the  exclusive  domain  of  Icglsla- 
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tive  action,  and  is  a  forbiddeo  sphere  for  the 
iudiciar;.— In  re  McKay's  Estate,  184  P.  306. 

nr.  POLICE  POWEB  XN  GEMEaAI.. 

«=>8I  (Colo.)  The  police  p^wer  is  aot  aboTe 
tlie  Constitution,  but  is  bounded  by  its  provi- 
sions and  may  be  exercised  by  any  agency 
which  the  Cooatitutiou  creates  for  that  pur- 
pose. iPer  White,  J,)— City  and  County  of 
Denver  v.  Mountain  States  Telepboiie  St  Tele- 
graph  Co.,  184  P.  601. 

VXX.  OBUOATZOM    OF  OOXraBAOTS. 

(C)  CoM4r»ctM  of  IndlvldMOfl  and  PrlvAte 
Corporations. 

«=9(S9  (Utah)  Where  state  Oonstltution  im- 
poses a  double  liability  on  bank  stockholders, 
the  method  of  enforcing  the  liability  may  be 
changed  by  the  Ivegislaturc,  provided  evtch 
change  does  not  affect  or  enlarge  the  liability 
of  the  stockholders,  and  the  Constitution  does 
not  itself  provide  a  method  of  procedure.— 
Lynch  v.  Jacobsen  184  P.  928. 
The  right  to  enforce  the  double  liability  im- 

Eosed  by  Const,  art.  12,  {  18,  on  bank  stock- 
olders  foi>  the  benefit  of  creditors,  is  not  given 
by  the  Constitution  to  creditors;  and,  while 
not  technically  an  asset  of  the  corporation,  it 
vaa  competent  for  the  Legislature  to  provide 
as  it  did  by  Laws  lUll,  c.  20,  f  M,  for  en- 
forcement of  such  liability  by  a  receiver  ap- 
pointed on  insolvency  of  a  bank.— Id. 
«s»l70  (Or.)  Laws  1917,  c.  275,  abating  mort- 
gage foreclosure  action  for  period  of  war  and 
tlO-day  period  subsequent  to  termination  there- 
of, where  owner  ba^  enlisted  in  military  serv- 
ice of  United  States,  does  not  impair  obligation 
of  contracts;  such  stay  being  reasonable  in 
view  of  nation's  need  for  enlisted  moL— Fier- 
rard  v.  Hoch,  184  P.  494. 

IX  PBIVII.EOSB  OB  IMMUHITUIS. 
AND  OUkSS  I.EOIKJ1TION. 

«s>204  (Okl.)  The  Fourteenth  Amendment  is 
not  a  limitation  on  the  rights  of  the  states'  po- 
litical and  legislative  powers^Pryor  v.  Western 
Paving  Co.,  184  P.  8S. 

«s>208(l)  (Or.)  Legislation  which  protects 
idike  alt  the  members  of  a  class  that  are  or 
may  be  affected  thereby  is  not  obnoxious  to 
Const,  art.  1,  |  20.— Wright  t.  Wlmberly,  184 

P.  740. 

«s>20B(3)  (Or.)  Laws  1915,  p.  31,  and  Laws 
1017;  p.  K48,  amending  L.  O.  L.  S  53U0,  pro- 
hibitmg  the  taking  of  salt-water  crabs  xrom 
Coos  county  for  purpose  of  sale,  by  making 
statute  inapplicable  to  those  engaged  in  can- 
ning business,  without  a  good  reason  for  ho 
doing,  held  discriminatory  claRs  legislation,  and 
void  under  Const,  art.  1,  {  20.— State  r.  Sav- 
age, 184  P.  fi6T. 

X.  EQUAI.  PBOTEOnOB  OF  I.AW8. 

«=>209  (OkL)  The  Fourteenth  Amendment  is 
not  a  limitation  on  the  rights  of  the  states'  po- 
litical and  legislative  powerB,—Pryor  v.  West- 
em  Paving  Co..  184  P.  88. 
^»209  (Or.)  Generally,  no  one  may  be  sub- 
ject to  any  greater  burdens  and  charges  than 
are  imposed  on  others  in  the  same  calling  or 
condition,  or  in  like  circumstances;  and  no 
burden  can  be  imposed  on  one  class  of  persons, 
natural  or  artificial,  which  is  not,  in  kke  ccm- 
ditions,  ImpoKcd  on  all  other  classes.— State  r. 
Savage,  1K4  P.  507. 

If  statute  applies  only  to  one  class  of  per- 
fous,  and  impui>e»  upon  them  duties  not  com- 
mon to  others,  there  muHt  exiHt  in  the  rela- 
tions of  such  persons  to  the  state,  to  the  pub- 
lic, or  to  mdiriduals  some  rea.sonable  ground 
of  distinction  sufficient  to  show  that  the  class!- 
^cation  is  not  merely  personal  and  arbitrary, 
else  there  will  be  a  denial  of  the  e(iual  protec- 
tion of  the  law.— Id. 

I  (Or.)  The  equality  clause.  U.  ConM. 
Amend.  14,  requires  that  the  law,  when  im- 


partially applied.  Shan  o^vnta  Moallr  and  uni- 
formly upon  all  persons  in  wntlar  cireom- 
stances,  and  confers  like  privileges  to  all  who 
may  comply  with  its  terms  or  come  within  its 
provisions,  and  does  not  prohibit  legislation 
which  is  limited,  either  in  the  objects  in  which 
it  is  directed  or  bj  the  territory  within  which 
it  is  to  operate.— State  v.  Savage,  184  P.  5^7. 
^9239  (OkL)  An  ordinance  prohibiting  the  in- 
stallation and  operation  of  a  steam  laundry, 
tannery,  garage,  etc.,  within  150  feet  of  a 
church,  'ia  of  a  regulatory  nature  and  reason- 
able and  not  a  violation  of  the  Fourteenth 
Amendment.— Walcher  v.  First  Presbyterian 
Church  of  Norman,  OkL,  184  P.  106. 
«=3245  (CaLApp.)  The  Workmen's  Compensa- 
tion and  Safe^  Act  is  not  open  to  attack  as 
violating  the  specific  injunctions  of  Const.  U. 
S.  Amend.  14.— Ii'idelity  &  (Casualty  Co.  of  New 
York  r.  liewellyn  Iron  Works,  184  P.  400. 

XI.  DUX  PBOGBBS  OF  LAW. 

9=3251  (Cat.  App.)  Conatitotional  guaranty 
against  taking  of  property  without  dae  process 
of  law  is  always  and  everywhere  present  to  pro- 
tect the  dtben  against  arbitrary  interference 
with  his  rights.— Beck  t.  Ransome^rummey  Co., 
184  P.  4.S1. 

"Due  procees  of  law"  is  the  exact  equivalent 
of  the  "law  of  the  land"  as  used  in  the  Magna 
Charta,  and.  broadly  speaking,  means  titiat  be- 
fore a  man's  life,  iib^ty,  or  property  may  be 
taken  by  the  state,  he  must  be  given  notice  of 
the  proceedings  wnlch  may  terminate  in  the 
taking,  and  be  given  an  opportunity  to  be  heard 
in  his  own  defense,  the  notice  to  be  a  real  and 
reaaonaUe  one,  and  the  hearing  such  as  ordi- 
narily or  at  least  reasonably  is  given  in  similar 
cases. — Id, 

®=»25l  (Cat App.)  The  purpose  of  the  consti- 
tutional guaranty  that  property  ia  not  to  be 
taken  witnout  due  loroeesB  of  law  ia  to  excdude 
arbitrary  power  ttom  every  branch  of  the  gov- 
ernment; it  being  a  restraint  upon  the  legiala- 
tive,  executive,  and  judicial  departments. — 
Hutchinson  Co.  v.  Coughlin,  184  P.  435. 
«=>25l  (Okl.)  "Due  process  of  law"  means  an 
orderly  proceeding  adapted  to  the  nature  of  the 
case,  before  a  tribunal  having  jurisdiction, 
which  proceeds  upon  notice,  wlUk  an  opiwrtu- 
nity  to  be  beard,  with  full  power  to  grant  re- 
lief.—Pryor  V.  Western  Paving  Co.,  184  P. 
88. 

The  Fourteenth  Amendment  is  not  a  limita- 
tion on  the  rigbta  of  the  states'  political  and 
legislative  powers,  and  does  not  control  the 
procedure  Affecting  the  rights  of  citixeas,  so 
long  as  the  fundamental  principles  inhering  in 
due  process  of  law  are  observed. — Id. 
<g=>2(12  (Cal.)  Pen.  Code,  |  1297,  requiring  the 
application  of  bail  money  by  the  clerk  under 
direction  of  the  court  in  satisfaction  of  judg- 
ment for  a  floe,  held  not  unconstitutional  as 
depriving  of  his  proper^  without  due  process 
the  person  who  advances  the  money  by  placing 
him  in  a  different  and  less  advantageous  posi- 
tion than  a  surety  on  a  ball  boad.- Mnndell 
V.  Wells.  184  P.  666. 

«s»27e(l)  (Cal.App.)  If  the  statute  requires,  as 
the  initial  step  in 'the  process  oi  depriving  a 

man  of  his  property,  the  performance  of  a  spe- 
cifically deOned  act,  that  act  must  be  performed 
substantially,  or  no  jurisdiction  exists  for  fur- 
ther action  in  that  proceeding  against  Um^ 
Beck  T.  Bansomc-Crummey  Co.,  184  P.  431. 
€=32S9  (CaLApp.)  Where  a  clear  statutory  re- 
quirement is  omitted  from  the  initial  resolution 
or  procei>s  which  Is  the  means  of  imparting  no- 
tice of  proceedings,  the  rule  of  liberal  construc- 
tion must  yield  to  the  constitutional  guaranty 
of  due  process  of  law. — Beck  v.  Ransome-Crum- 
mev  Co.,  184  P.  431. 

<^289  (Okl.)  Comp.  Laws  1909,  {  736,  provid- 
ing for  notice  and  nearing  before  city  t^Kcials. 
with  full  power  to  grant  relief,  meets  the  fun* 
damental  requirements  inhering  in  due  prnccsi 
of  law ;  and  where  a  protest  is  filed  tbereundeq 


Digitized  by 


Google 


1043  INDEX-DIGEST 
For  cmmIbDmJMc.  A  AtttJNg.  K«^Ns.flwlM  A  lBd«ZN  Me  mb 


city  offidsls  must  hear  and  determine  iti  and 
not  act  arbitrarily  and  capricioiuly.— Pr^r 
Western  PaTina;  Co^  184  P.  8& 
4s»20O(l)  (CaLApp.)  Owner  attacking  ueess- 
meot  on  f round  that  local  txHUd  failed  to  ac- 
<iuire  original  jurisdiction  may  reat  on  the  con- 
stitutionai  guaranty  that  his  property  may  not 
be  taken  mtbout  due  process  of  law.— Beck  v. 
Bansome-Crununej  Co..  184  F.  481. 
«=32S5  (Okl.)  An  ordinance  probiUting  the  In* 
Btallation  and  operatitm  of  a  steam  laundry, 
tannery,  garage,  etc.,  within  150  feet  of  a 
church,  is  of  a  regulatory  nature  and  reason- 
able and  not  a  violation  of  the  Fourteenth 
Amendment. — Walchor  v.  First  Presbyterian 
Church  of  Norman.  Okl.,  184  P.  106. 
«=>296(1)  (Okl.)  It  is  not  a  depriration  of 
property  without  due  process  of  law  for  a  city 
acting  under  its  police  and  sanitary  powers  to 
regulate  by  ordinance  a  business  deleterious  to 
public  health,  morals,  safety,  or  welfiu*.— Wal- 
eher  t.  First  Presbyterian  Ohnrch  of  Norman, 
Okl.,  184  P.  106. 

<&=>30l  (Cal.App.)  The  Workmen's  Compensa- 
tion and  Safety  Act  is  not  open  to  attack  as  vio- 
lating the  specific  injunctions  of  Const.  U.  S. 
Amend.  14.— Fidelity  &  Casualty  Co.  of  New 
York  V.  LleweUyn  Iron  Works,  184  P.  402. 
«=»307  (Wash.)  Xiaws  1917,  p.  670,  8  103,  spe- 
cifi^lly  provides  that  award  homestead 
thereunder  shall  be  conclusive  and  final,  except 
on  appeal  or  for  fraud,  and  the  denial  of  a 
remedy  by  untimely  motion  or  petition  to  avoid 
the  judgment  to  set  aside  the  award  after  time 
for  appeal  has  elapsed,  is  not  a  violation  of  the 
constitutional  provision  as  to  due  process  of 
law.— In  r«  Hamilton's  Estate.  184  P.  337. 
«ss»309(l)  (Cal.App.>  If  any  statement  express- 
ly required  by  Code  Civ.  Proe.  9  407.  to  be 
made  ia  summons,  is  entirely  omitted,  service 
of  summons  does  not  give  the  court  jurtsdlc- 
tion  to  proceed  against  t^  defendant;  auch 
service  not  constitutfa^  the  notice  to  defend- 
ant essential  to  due  procesi  of  law, — Beck  v. 
Ransome-Crummey  Co..  184  P.  431. 
^316  (Cal-App.)  The  construction  of  Code 
Civ.  Proc.  §  939.  as  amended  by  St.  1915.  p. 
205.  as  not  permitting  a  motion  for  new  trial 
filed  after  time  for  an  appeal  from  the  judg- 
ment had  expired,  to  extend  the  time  in  which 
to  appeal,  is  not  in  violation  of  Const  U.  S.  art 
14,  f  1,  relating  to  due  process.— Bates  t.  Ban- 
Bome-Gmmmey  Co.,  184  P.  39. 

CONTEMPT. 

See  Criminal  Law,  «=3l6S ;  Intoxicatins  liq- 
uors, «S3279;.  Stipulations.  «=>14:  Witness- 
es, «»21. 

I.  ACTS  OB  OOin>nOT  OON8TITUT- 
INO  COBTTEKPT  OF  COURT. 

4=»I4  (Colo.)  An  officer  charged  with  the  duty 
of  selecting  and  summoning  Jurors,  who  ex- 
cludes all  thoee  acquaiuted  with  counsel  for  the 
defense  solely  upon  that  ground,  is  guilty  of  a 
gross  contempt  of  court;  and  the  same  is  true 
If  the  officer  were  fim\ty  of  a  similar  violation 
of  duty  in  summoning  grand  jurorB.-^oalyn  v. 
People,  184  P.  375. 

If  grand  Juror,  before  taking  oath  that 
he  will  present  no  person  through  malice,  ha- 
tred, or  ill  will,  under  Rev.  St  190R.  S  3009, 
has  entered  into  an  agreement  or  conspiracy  to 
violate  it,  and,  as  a  grand  juror,  is  engaged  in 
consummating  that  agreement  or  conspiracy,  he 
is  in  contempt,  and  may  be  pnuisbed^Id. 

n.  POWER  TO  PPWIW  AWD  PRO- 
OEEDINGB  THEKEFOB. 

4s730  (Colo.)  Where  newroaper  pobUsfaed  ar- 
ticle attacking  sheriff  and  bis  selection  of  grand 
jurors,  court  on  petition  of  foreman  of  grand 
jury,  may  hold  judicial  investigation  to  ascer- 
tain truth  or  falsity  of  charges;  gross  con- 
tempt  of  court  having  bean  committed  either  \Kr 


the  sheriff  and  some  of  the  grand  jurors,  or 
by  the  publication  of  the  article,  or  both,  and 
the  primary  object  of  such  investigation  bdng 
to  purge  grand  jury  of  corrupt  members,  if 
any.— Joslyn  v.  People,  184  P.  875. 
«=»41'/2  (Colo.)  Where  newspaper  published  ar- 
ticle attacking  sheriff's  method  of  impaneling 
grand  jury,  and  foreman  of  grand  jury  petition- 
ed court  to  investigate  truth  thereof,  it  was 
court's  duty  to  institute  ^Judicial  inquiry.— Jos- 
lyn v.  People,  184  P.  375. 
^=352  (Colo.)  Refusal  to  testify,  in  judicial  in- 
vestigation for  purpose  of  investigating  charges 
made  against  sherilf  and  the  drawing  of  the 
grand  jury,  was  a  direct  criminal  contempt, 
which  migat  be  punished  summarUy.-^oslyn  v. 
People,  184  P,  375. 

CONTRACTS. 

See  Abatement  and  Revival,  9=956  ;  Appeal  and 
Error,  <t=9l73,  1033 ;  Assi^nmenU ;  Assump- 
sit Action  of,  «s=>23;  Bills  and  Notes; 
Champerty  and  Maintenance;  Gonstituticoi- 
a1  Law,  «=»170;  Corporations,  €s>80.  318, 
414,  425.  4.32,  456,  465, '518;  Covenants ;  Cus- 
toms and  Usages,  iS=3l3,  16;  Deeds,  «=>00; 
Evidence,  «=»22.  80,  386,  424.  459.  461,  474 ; 
Exchange  of  Property ;  Fraud,  «=»12 ; 
Frauds,  Statute  of ;  Guaranty ;  Highways, 
<S=»107,  113 ;  Joint  Adventures,  «=>5 ;  Lim- 
itation of  Actions,  9=928;  Master  and  Serr- 
ant  ®»8;  Mines  and  Minerals,  ^=374,  97; 
Municipal  Corporations,  ^»147,  230,  245, 
247.  254,  269,  284,  414,  721;  Parent  and 
Child,  9=92,  3 ;  Parties,  «=s6;  Partnership, 
«:=>265 ;  Pleading,  «=>S.  236.  312.  403 ;  Solefi : 
Schools  and  School  Districts,  «s»78,  80.  98; 
Specific  Performance:  Stipulations;  Trial, 
9s>6e;  Vendor  and  Furdiaser;  WUls,  ^9 
68.  65,  68. 

I.  REQUISITES  AMD  VAUDITT. 
<A)  NKlure  and  EHMtlRla  In  Genernl. 

9=»I0(1)  (Okl.)  An  agreement  founded  on  a 
consideration  is  not  invalid  for  want  of  mu- 
tuality because  one  party  has  an  option  while 
the  other  has  not,  so  that  it  is  obligatory  on 
one  and  optional  with  the  other.— Miller  t. 
Kimmel,  184  P.  762. 

n.  coirsTRUCTioir  ahd  opera- 

TIOK. 

<A)  G'eueral  Ra>e«  ot  Con«tmotlon. 

9=9 1 43  (Colo,)  A  contract,  like  a  law,  must  be 
reasoDRblr  construed  to  fulfill  its  purpose.— 
City  &  County  of  Denver  v.  Bowen,  184  P. 
357. 

^s>l62  (Ariz.)  In  construing  a  contract  tbe 
court  must  adopt  such  conRtniction  an  will 
harmonise  all  its  parts,  conflicting  provii^ons 
to  be  rccondled  by  a  reasonable  interpretation 
In  view  of  the  entire  instrument  and  the  sur- 
roundiuR  efmimstances,  a  clause  contributing 
most  essentially  to  the  contract  being  entitled 
to  more  consideration  than  one  contributing 
IcHS  thereto.— Smith  Stage  Co.  v.  Eckert,  184 
P.  1001. 

^a|62  <Cal.)  Where  there  is  an  inconsisten- 
cy between  two  clauses  In  a  written  contract, 
the  renugnancy  must  be  reconciled  so  as  to 

S've  effect  to  the  repugnant  clausee,  in  keep- 
g  with  the  general  intent  or  predominant 
purpose  of  the  instrument.— Todd  v.  Superior 
(*ourt  of  California  in  and  for  City  and  County 
of  San  Francisco,  184  P.  6S4. 
9=»I69  (Cal.)  A  contract  should  be  construed 
with  respect  to  tbe  situation  in  which  the  par- 
ties were  at  the  time  it  was  made. — Burrows 
V.  Petroleum  Development  Co.,  184  P.  5. 
9=9 1 70(2)  (Cal.)  I>efeiidant  oil  development 
company,  obligated  to  drill  diligently  only  dur- 
ing the  life  oC  plaintiff's  options,  or  until  a 
depth  of  2,500  feet  was  reached,  held  not  to 
have  construed  its  contract  otherwise  by  eontin- 
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uiog  to  drill  after  tbe  period  of  the  optionB  had 
expired;  actios  referable  to  its  desire  to  realise 
on  Its  own  inveatment.— Burrows  v.  Petroleum 
Development  Co.,  184  P.  5. 
«»>I75(2)  (OU.)  Wbere  plaintiff  alleges  time 
asVif  tbe  essence  of  a  contract,  thoagn  it  does 
not  so  appear  from  its  express  provisions,  plain- 
tiff is  not  prejudiced  by  defendant's  evidence 
as  to  negotiations  preceding  the  contract  to 
show  parties'  intention.— Drunuight  v.  Brown, 
184  P.  110. 

(B)  PMtlM. 

«=>I86(2)  (Cal.App.)  Where  a  perten  con- 
tracts to  construct  a  building  for  a  certain 
'price,  and  employs  labor  and  purcbaRes  mate* 
rial  for  such  work,  there  is  no  privity  of  con- 
tract between  the  owner  and  the  employes  and 
the  materialmen.— Mott  v.  Wright,  184  P.  617. 

Where  a  contract  Is  let  for  the  construction 
of  a  building  for  a  certain  amount,  and  the 
contractor  employs  labor  and  purchases  ma- 
terial, the  owner  of  the  building  is  not  person- 
ally  liable  to  the  employes  of  the  contractor 
and  the  materialmen,  unless  it  is  shown  that 
there  exists  a  contract,  express  or  implied,  as 
a  contractual  privity,  between  the  owner  and 
such  persons,  notwithstandiag  Code  Civ.  Proe. 
I  I192.-Id. 

(O)  Svbleot-Matter. 

^s»l&8(6)  (Kan.)  Contract,  aa  agreement  to 
arin  a  "water  well."  guaranteeing  first-class 
work  and  a  well  produced  by  a  machine  of  spec- 
iHpd  make,  payment  to  be  made  at  completion 
of  well,  is  not  an  undertaking  that  water  ahall 
be  found  suitable  for  use  intended;  tbe  word 
"well"  not  beinr  conclusive  that  a  producing 
well  was  intended.— Srhofield  v.  School  Dtst 
No.  113.  Labette  County,  184  P.  480. 

(D}  Flaee  and  Time. 

«»2li  (Okl.)  Under  Rev.  Laws  1910,  |  968, 
declaring  tliat  time  is  not  of  the  eascnce  of  a 
oontrart.  unless  in  terms  expressly  so  provided, 
no  particular  form  of  npression  is  necessary, 
but  it  must  appear  from  plainly  expressed  pro- 
visions, independent  of  extraneous  matter,  that 
parties  intraded  that  time  should  be  of  the  es- 
sence of  tbe  contract.— Drumright  v.  Brown, 

184  P.  no. 

e=s»2l3(])  (Cal.)  Gontmct  whereby  defendant 
oil  development  company  agrwd  to  drill  diligent- 
ly during  the  life  of  plaintiff's  options  on  the 
land  involved  held  not  to  require  defendant  to 
reach  2,500  foet  d'-pth  within  the  ppriod  of  the 
options,  even  if  oil  were  not  found,  but  merely 
to  drill  diligently  during  the  life  of  the  options 
until  2.500  feet  depth  wae  reached,  or  oil  in 
specified  quantities  found.— Burrows  t.  Petro- 
leum Development  Co..  184  P.  B. 

m.  MODIFXGATIOK  Ain>  MXIROEB. 

^237(1)  (CaLApp.)  An  agreement  adding  to 
the  terms  of  an  existing  agreement  between  the 
same  parties,  and  by  which  new  and  onerous 
terms  are  imposed  upon  one  of  tbe  parties,  with- 
out any  compenaating  advantage,  .requires  con- 
federation to  support  it — Anderson  v.  Adler,  184 
K  42. 

«=sa238(2i  <Cal.App.)  Civ.  Code.  |  1698,  pro- 
vides that  *'a  contract  in  writing  may  be  alter- 
ed by  a  contract  in  writing,  or  by  an  executed, 
oral  agreement,  and  not  otherwise,"  and  an  "ex- 
ecuted agreement"  is  one  the  terms  of  which 
hnve  been  fully  performed.— Anderson  t.  Adler, 
1H4  P.  42. 

«=>24l  (CaU  Obligation  of  defendant  oil  de- 
velopment company  under  its  contract  with 
plnintil!  to  drill  diligently  on  land  covered  by 
plaintiff's  options  dnring  the  period  of  the  op- 
tions, or  until  a  depth  o£  2..5O0  feet  was  reached, 
or  oil  in  specified  quantities  found,  held  not 
changed  by  defendant's  action  in  tnking  up  the 
options.— Burrows  v.  Petroieom  Development 
Co.,  184  P.  5. 
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XV.  BSMimOH  AWD  ABAHlMm- 
HEMT. 

«s>265  (Cal.App.)  av.  Code,  H  1^1. 
and  3408,  relating  to  restoration  of  status  quo 
on  resdHion,  must  be  construed  together,  for 
they  are  not  mere  statutory  laws,  but  are  dec- 
larations of  well-understood  principles  of  eq- 
uity.—Hegel  V.  Hannas,  184  P.  898. 

If  equity  can  be  done  between  the  parties, 
the  courts  will  grant  relief  to  tbe  defrauded 
party,  by  way  of  eaneellaticai  of  a  eootract, 
even  though  the  parties  cannot  b«  placM  ex- 
actly In  statu  quo.- Id. 

T.  PEBFORMAKCE  OB  BREACH. 

^280(5)  (Kan.)  Under  contract  to  drill  a  *^ra- 
ter  well"  and  a  well  produced  by  a  machine  of 
a  specified  make,  payment  to  be  made  at  com- 
pletion, a  well  drilled  is  completed,  so  as  to  en- 
title contractor  to  payment,  when  water  of  kind 
sought  cannot  be  found  at  a  reasonable  depth, 
which  conation  is  established,  so  far  aa  con- 
tractor Is  concerned,  when  other  party  directs 
a  discontinuance  of  work. — Scbofield  v.  School 
Diet  No.  113,  Labette  County,  184  P.  480. 
«=>30l  (OkL)  Failure  to  complete  a  Taflroad 
within  contract  time  will  not  defeat  recovery  of 
money  deposited  in  escrow  as  a  consideratiou 
for  construction  of  road,  where  express  provi- 
sions of  contract  do  not  show  time  to  be  of  tbe 
essence,  and  where  in  other  respects  there  has 
been  a  compliance  with  its  terms.— Dmmricht 
v.  Brown,  184  P.  110. 

▼1.  AOnOHB  FOB  BBEAOK. 

^332(3)  (Colo.)  Fulfillment  of  conditions  pre- 
cedent expressed  in  contract  sued  on  must  be 
pleaded.— City  &  County  of  Denver  r.  Bowen, 
184  P.  357. 

«=»333(1)  (Colo.)  Tbt  way  to  plead  a  contract 
of  defendant  is  to  allege  that  defendant  made 
it.— City  &  County  of  Denver  v.  Bowen,  184  P. 

3.^7. 

^334  (N.M.)  Under  Code  1915,  g  2181,  pro- 
viding  that  every  written  contract  imports  a 
consideration,  it  is  not  necessary  to  allege  a 
consideration.- Flores  r.  Baca,  l84  P.  532. 

A  contract  which  is  not  entirely  in  writing  is 
regarded  as  nn  oral  or  verbal  contract,  not 
within  Code  1915,  S  2181,  providing  that  every, 
written  contract  imports  a  consideration,  and 
a  complaint  in  a  suit  on  such  a  contract  which 
fails  to  allege  a  consideratioh  is  fatally  defec- 
tive.— Id. 

CORONERS. 

See  Witnesses,  «=>379. 

CORPORATIONS. 

See  Abatement  and  Revival,  4^=>39;  Appeal  and 
Error.  «=3710.  748,  1177;  Banks  and  Bank- 
ing; BUls  and  Notes.  «3»342:  Carries;  Kv- 
idence,  <S=922,  73.  323,  450 ;  Foi«er7,  «=»15 ; 
Guaran^.  <e=349 ;  Jpdges,  4=»43 ;  Judgment, 
®=»17;  Limitation  of  Actions,  <S=>55.  104; 
Mechanics'  Liens,  ®=»154;  Municipal  Corpo- 
rations: Parties,  ^s>61:  Pleading,  ^=»04, 
122;  Prohibition.  ^=320;  Public  Service 
Commissions;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones ;  Yeuue,  4=»49. 

Ti  INCORFORATIOir  AND  OBGAIT. 
IZATION. 

<^14(1)  (Okl.)  Const,  art,  22,  1  2,  prohibit- 
ing creation  of  corporations  for  dealing  in  real 
estate  except  in  cities  and  towns,  does  not  in- 
hibit a  corporation  from  acquiring  a  lease  to 
prospect  land  for  oil  and  gaa.— MeCrar  t. 
Miller,  184  P.  781.  . 

IV.  OAFITAX..  STOCK,  AHS  DIVI- 
DElfBS. 

(B)  Snbacrlptlon  to  Stock. 

^s>80(10)  (Colo.)  One  subscribing  and  giving  a 
note  for  stock  in  a  corporatioiL  mast.  If  he  d«> 
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■irei  to  rescind  tiie  porchaa*  on  the  ground  of 
fraud,  act  promptly,  and.  a  delay  of  two  years 
was  too-  great  to  permit  rescission,  especially 
iu  view  of  tlie  fact  that  the  cbrporation  durinc 
the  delay  had  become  insolvent  and  its  estate 
was  in  process  of  administration  by  a  receiver. 
— I^iicero  v.  Colorado  Life  Ins.  Co.,  1S4  P.  S79. 
^=»60(11!)  (Colo.)  In  an  action  tty  rescind  a  pur- 
chase  of  stock  and  to  cancel  a  note  siven  there- 
for on  the  ground  of  fraud,  allegationa  that 
defendant  and  a  receiver  appointed  to  take 
charge  of  its  affairs  were  negligent  in  failing  to 
collect  certain  notes  due  the  corporation  were 
.immaterial.— Lucero  t.  Gc^orado  ufe  Ins.  Co., 
184  P.  37». 

«=»89(2)  (Cal-App.)  If  ^intifE  was  a  stock- 
holder in  defendant  company,  of  whom  It  was 
bound  to  take  notice  as  such,  his  interest  in 
his  10  shares  of  stock  being  a  joint  interest 
with  the  original  owner  of  such  shares,  notice 
to  the  original  owner  of  an  assesBmeat  was 
notice  to  him.— Whltcomb  v.  Olannini,  184  P. 
887. 

A  corporation  was  not  compelled  to  take  no- 
tice of  the  interest  in  10  abarea  of  stock  of 

one  who  had  acquired  a  joint  interest  there- 
in with  the  original  owner,  and  had  merely  bad 
his  name  written  on  the  original  certificate 
with  ^at  of  the  owner,  but  no  transfer  made 
on  the  books  of  the  e<»i»pany,  so  that  the  only 
notice  of  the  comi>any  was  required  expressly 
to  give  of  the  levying  of  en  assessment  on  the 
stock  was  notice  to  the  oriKinal  owner. — Td. 
4^93  (Caljipp.)  Where  an  assessment  on 
corporate  stock  levied  by  directors  was  not 
invalid,  and  the  stockholders  had  notice  of 
their  delinquencies,  the  irregularity  that  req- 
uisite notices  to  directors  were  not  given  of 
the  meeting  when  resolution  was  passed  post- 

f)ouinK  a  previously  fixed  date  of  sale  of  de- 
inqupDt  stock  was  included  within  Civ.  Code, 
{  347,  providing  s  stockholder  in  such  case 
must  bring  his  action  within  six  months  after 
the  date  of  sale.— Whitcomb  v.  Giannini.  184  P. 
887. 

A  director  In  the  company  when  an  assess- 
ment was  levied  and  sale  of  delinquent  stock 
mnde  hfJd  not  ineligible  and  disqualified  by 
any  confidential  relationship  to  the  stockhold- 
er from  liiddirig  at  the  aale  or  pnrehasing  the 
stock  sold.— Id. 

(C)  iHKne  of  Ccrtlfleateii. 

«S399(3)  (Okl.)  Under  Const,  art.  9,  {  39,  all 
stock  of  a  corporation  issued  as  fully  paid  up. 
when  in  fact  the  par  value  has  not  been  paid 
into  the  corporation  in  money  or  money's  worth, 
is  fictitious  and  void.— Bentley  v.  Zelma  Oil  Oo., 
184  P.  ISl. 

(D>  Travafer  o(  Ihares. 

«s»ll6  (Utah)  Where  the  holder  of  a  certifi- 
■cate  of  corporation  stock  which  was  held  under 
a  pool  agreement,  after  expiration  of  the  period 
of  the  pool,  assigned  the  certificate,  hela  that, 
though  the  assignment  was  to  a  brukcr  for  tbe 
purpose  of  enablin|c  him  to  sell  the  shares  and 
was  without  consideration,  it  passed  to  him 
the  legal  title.— Baglln  v.  Earl-Eagle  Mining 
Co.,  1S4  P.  190. 

€=>I22  (Cal.ApD.)  A  bona  fide  purchaser  at 
an  execution  sale  of  stock  standing  in  the  name 
of  a  judgment'  debtor  on  the  books  of  tbe  cor- 
poration is  protected  in  the  purchase  against 
a  prior  pledgee  holding  a  certificate  evidencing 
said  stock  as  security  for  an  antecedent  in- 
debtedness, in  view  of  Civ.  Code,  J  324,  as  to 
transfers  not  entered  on  books  affecting  par- 
ties only.— American  Trust  St  Banking  Co.  T. 
Union  Security  Co.,  184  P.  508. 

One  who  purchases  corporate  stock  at  a  sale 
under  his  own  judgment,  without  actual  or  con- 
structive notice  of  alleged  defects  in  title  there- 
of, is  a  bona  fide  purchaser  for.  value;  the 
rnle  as  to  a  bona  fide  purchaser  iq>plying  to 
aalea  of  corporate  stodL— ibL 


«e»l23(4)  (OaL,A^.)  PUdgea  of  corporate 
stock  had,  Tight  to  compel  company  to  causa 
nature  of  transaction  to  b^  so  entered  on  its 
books  as  to  show  names  of  pledgor  and  pledgee, 
number  or  designation  of  shares,  and  date  of 
transfer.— AmericanATrust  &  Banking  Co.  T. 
Union  Security  Co^84  P.  608. 
^:3l33  (Utah)  Though  an  assignment  of  cor- 
porate stock  by  an  instrument  which  passed 
the  legal  title  was  without  conaideration  and  for 
the  purpose  of  enabling  the  assignee  to  sell  the 
stock,  be  may  sne  the  corporation  for  refaalng 
to  issue  certificates,  be  being  for  the  purpose 
of  the  action  the  real  party  m  interest,  within 
Comp.  Laws  1917,  |  0496,  the  assignmeot  pro- 
tecting the  corporation  from  further  action  by 
the  true  owner.— Baglia  v.  Barl-Bagle  Mining 
Coj^  184  P.  190. 

The  refusal  of  a  corporation  to  issue  stock 
certificates  to  one  entitled  thereto  may  or  may 
not  constitute  conversion,  depending  upon  the 
character  of  the  excuse  the  corpora oon  has  for 
not  issuing  the  stock.— Id. 

The  fact  that  a  corporation  converted  stock 
by  refusing  to  issue  the  same  to  one  entitled 
thereto  is  sufficient  to  sustain  an  award  (4  at 
least  nominal  damages  in  favor  of  tbe  injured 
party.— Id. 

«=>I40  (Utah)  Whether  a  corporation  was  guil- 
ty of  conversion  in  refusing  to  issue  stock  to 
one  entitled  thereto^  AeM,  under  the  evidence, 
for  the  jnry.— BagUn  T.  Earl-Eagle  Mining  Co., 
184  P.  190.  — .  «^  ™, 

V.  MEBIBEBB  AHD  8TO0KHOLDERB. 

(B)  Meetlnv*. 

^197  (OkL)  Stock  which  ia  fictitious  and 
void,  under  Const,  art.  9,  {  39,  because  par 
value  has  not  been  paid,  cannot  be  counted  and 
voted  against  stock  for  which  the  par  value  in 
caeh  or  the  equivalent  has  been  paid,  in  order 
to  obtain  a  majority  in  voting  on  a  prooositioa 
to  sell  property  of  corporation.— Bentley  t.  Zel- 
ma OU  Co.,  184  P.  131. 

(C)  SbIbs  O'  DcfendlBgr  «n  BeluUf  of  Cor> 

pormtfoa* 

<^204  (Okl.)  Corporation's  ccmveyance  of  in- 
terest in  oil  and  gas  lease,  not  under  seal  nor 
attested  by  its  secretary,  and  not  acknowledged 
as  required  by  Kev.  Laws  1910,  8S  3187,  1188, 
and  consequently  invalid,  may  be  set  aside  by 
dissenting  stockholders  defrauded  thereby,  where 
the  directors  refuse  to  bring  suit.- Bentley  t. 
Zelma  Oil  Co.,  184  P.  131. 

Where  a  sale  of  property  of  a  corporation  ia 
authorized  by  a  majority  obtained  by  counting 
and  voting  stock  which  is  fictitious  and  void, 
within  Const,  art.  9,  S  39,  because  not  fully 
paid,  the  sale  majr  be  set  aside  by  dissenting 
holders  of  valid  paid  stodc. — Id. 

Where  officers  of  corporation  fraudulentiy 
sold  oil  and  gas  lease  to  another  corporation, 
which  spent  money  in  developing  lease  and 
wrongfully  received  and  appropriated  certain 
profits  rightfully  belonging  to  seller,  a  proper 
accounting  should  be  had  in  a  suit  by  seller's 
dissenting  stockholders  to  vacate  the  sale,  end 
rights  of  parties  determined  thereby. — Id. 

Where  officers  and  directors  of  a  corporation 
refuse  to  sue  to  cancel  conveyances  of  its  cor- 
porate property  fraudulently  made  by  them,  dis- 
senting stockholders  may  maintain  an  action 
therefor. — Id. 

^=a206(l)  (Okl.)  Where  president  of  a  corpora- 
tion sells  its  property,  iu  violation  of  its  by-laws 
or  of  a  resolution  of  board  of  direi'tors,  for  an 
inadequate  consideration,  it  will  be  set  aside 
in  an  action  by  dissenting  stockholders,  where 
board  of  directors  refuses  to  bring  auit.— Bent- 
ley T.  Zelina  Oil  Co..  184  P.  131. 

(D)  lilMbllltr    for    Corporate    Debtm  and 

Aet». 

«s>268(3)  (Utah)  Evidence  ield  not  to  show 
tranaactiima  by  which  debtor  corporation  was 
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stripped  of  all  iln  property  reBoUed  from  fraud 
or  bad  faith  of  the  directors,  or  that  there  was 
any  dissipation  of  assets  in  making  such  con- 
Teyancea,  or  any  intent  that  such  transactions 
should  be  of  advantage  to  the  directors  of  both 
the  sellinc  and  buying  cowyratlon,  except  per- 
haps inciaentally  as  stoAiolders  and  defend- 
ants in  creditors'  action,  and  those  stock- 
holders who  were  not  directors  of  the  debtor 
corporation  at  the  time  of  soch  transfer  were 
not  accountable  for  the  corporation's  illegal  or 
altra  Tires  acts.— Hoggan  t.  Price  BiTer  Irr. 
Co.,  1S4  P.  536. 

VL  OFFIOES8  AHD  AOBirTS. 

(B)  A«t]i«rltr  awA  FvaatMvp. 

^9298(3)  (Cal.App.)  Where  a  directors'  meet- 
ing of  a  certain  date  was  regularly  held,  and 
a  majority  of  the  directors  were  present,  and 
action  to  adjourn  to  a  later  date  was  regu- 
larly taken,  no  notice  to  directors  of  the  ad- 
journed date  was  necessary.— Whitcomb  v. 
Gtanmni,  184  P.  887. 

e=s>298(4)  (CaLApp.)  The  fact  that  the  min- 
utea  of  a  directors*  meeting  showed  that  the 
directors  assembled  at  1  p.  m..  instead  of  lU 

a.  m.,  as  ordered  by  the  resolution  of  adjourn- 
ment previously  made  at  a  regular  meeting,  is 
not  material  on  the  regularity  or  irregularity 
of  the  meeting,  as  it  may  he  presnmed  the  di- 
rectors met  8b  soon  as  a  quorum  assembled 
after  10  a,  m.,  particularly  id  the  obsence  of 
showing  that  the  single  absent  director  ap- 

fteared  after  10  and  failed  to  remain  because  of 
ack  of  a  quorum.— Whitcomb  t.  Oianotni,  ISi 
P.  887. 

(C)  Rlirht«t  Duties,  kbA  UahSlltlea  mm  to 
OovpovAtlon  mmd.  Its  HeKkera. 

4»307  (Okl.)  Directors  and  officers  of  a  cor- 
poration, managing  its  affairs,  are  in  the  posi- 
tion of  trusteee  of  its  welfare  and  guardians  of 
inttrrats  of  ^itockholders.— Bentley  t.  Zclma  Oil 
('o.,  184  P.  131. 

«=s>308(l)  (Okl.)  Offlcers  and  directors  of  a 
corporation,  who  without  any  express  or  im- 
plied agreement  with  it  have  voluntarily  ren- 
dered their  services,  can  recover  no  back  pay 
or  compensation,  and  the  board  of  directors 
after  such  services  are  rendered  have  no  power 
to  "vay  for  them  out  of  corporation  funds,  or 
to  create  a  debt  of  the  corporation  on  account 
of  them.— Spalding  t.  Enid  Cemetery  Ass'n,  184 
P.  079. 

The  general  rule  that  an  officer  or  agent  of 
corporation  cannot  sue  it  on  a  quantum  meruit 
for  past  services  rendered,  when  no  compensa- 
tion therefor  is  provided  in  charter  or  by-laws, 
or  fixed  by  any  valid  prior  reKolution,  must 
yield  some  of  its  force  in  cases  where  officer 
or  agent  has  continuously  received  for  several 
years  a  regular  salary,  legalized  or  ratified  by 
cor[i oration' 8  continuous  acquiescence. — Id. 

In  action  by  incorporated  cemetery  asRocia- 
tion  in  nature  of  an  accounting  against  its 
treasurer  for  money  misappropriated  and  con- 
verted by  him,  wherein  answer  was  a  general 
denial,  and  referee  found  that  he  retained 
money  for  his  services  as  superintendent.  Apirf> 
that  mere  oniis.sion.to  fix  salary  of  officers  in 
by-laws  did  not  deprive  them  of  right  to  com- 
pensation for  reasonable  value  of  their  serv- 
ices.— Id. 

<&=>308(f!)  (Okl.)  Officers  and  directors  of  a 

corporation,  wlio  have  rendered  services  to  it 
under  an  agrpcinpnt,  express  or  imjilicd.  that 
they  sliall  receive  rciisouahic,  but  indefinite, 
compensiition,  may  recover  what  their  Kerviees  i 
are  worth,  and  it  is  within  pover  of  board  of  ■ 
directors  to  fix  and  pay  reasonable  salaries  to  i 
t]i''iii  after  tlieir  disciiarge  of  diitietf  of  their 
ntfiri-.— Spalding  v.  Enid  Cemetery  Ass'n,  184 

P.  r»7!t. 

O=>308(11)  (Okl.)  Presumption  that  services 
rendered  to  a  corporation  by  an  officer,  etc.,  for 
which  no  compenaation  was  provided  in  the 


charter  or  by-laws,  or  fixed  by  any  prior  valid 
resolution,  were  gratuitous,  may  be  overcome 
by  alight  evidence.— Spalding  v.  Enid  Ceme- 
tery Ass'n,  184  P.  679. 

In  action  by  incorporated  cemetery  assoda- 
tlon  against  its  treasurer,  etc.,  for  an  account- 
ing of  money  retained  bjr  bim,  for  wbieb  by- 
laws fixed  no  compensation  held,  on  the  rec- 
ord, that  referee's  findings  of  fact  and  con- 
clurions  of  law  that  a  certain  sum  was  dif- 
ference betwean  reasonable  value  and  price 
paid  for  an  iron  gate  purchased  by  defendant 
was  correct,  and  should  be  sustained.— Id. 
•fr=>3l2(5)  (Okl.)  The  law  is  averse  to  sale  of 
corporate  property  to  directors  and  officers  In- 
trusted with  the  making  of  sales,  and  courts  of 
equity  will  look  with  suspicion  upon  them,  and 
will  sustain  them  only  on  clear  proof  of  good 
faith  aud  adequate  consideration.— Bentley  v. 
Zelma  Oil  Co..  184  P.  131. 
^3I4<4)  (Okl.)  Directors  and  officers  of  a  eor- 
poration,  having  management  of  its  affairs, 
will  not  be  permitted  by  a  court  of  e{|uity  to 
violate  their  trust  for  welfare  of  company  and 
stockholders,  by  selling  or  purchasing  corporate 
property  to  their  own  personal  advantage  and 
to  the  detriment  of  their  cestuls  que  trust. — 
Bentley  v.  Zelma  Oil  Co.,  184  P.  131. 
<8=33I7(2)  (CalApp.)  There  was  no  duty  rest- 
ing on  a  corporation  intending  to  purchase  lots, 
or  u^n  any  of  its  members,  to  examine  tbe 
public  records  of  a  county  to  determine  wheth- 
er a  director  had  purchased  the  lots  from  the 
owner  to  resell  to  the  cotnpany  at  a  profit,  or 
to  suspect  the  director  was  intending  tbos  to 
perpetuate  a  fraud.— Highland  Pai^  Inv.  Cow 
V.  List,  1H4  P.  48. 

<8=>3I8  (Oil.)  A  contract  between  two  corpora- 
tions, effected  by  votes  of  directors  common  to 
both,  is  presumptively  invalid,  and  can  only  be 
sustained  by  an  affirmative  showing  of  fairness 
and  good  faith.— BenUey  v.  Zelma  OH  Co.,  IM 
P.  1^1. 

(D)  LlKbilltr  for  Corvor»t«  Debts  kbA 
Aets. 

<E=>325  (Colo.)  Where  printers  knew  that  work 
was  being  done  for  corporation,  and  that  sec- 
retary, when  presented  with  bills  therefor,  di- 
rected that  they  be  made  to  the  corporatian, 
and  where  such  bills  were  from  time  to  tame 
paid  by  the  corporation's  checks,  the  secretary 
cannot  be  held  hable,  in  the  absence  of  evidence 
that  he  agreed  to  become  personally  responsi- 
ble for  tbe  account,  although  the  work  was 
charged  to  him  on  the  books  of  the  printers. — 
Condit  T.  Merritt  Printing  &  Stationery  Co., 
184  P.  381. 

Vn.  CORFOBATE  FOWEB8  AND 
UABILITIE8. 

(AJ  Extent  «nA  Blxer«lae  of  Power*  im 
General. 

€=>387(2>  (Kan.)  Where  holder  of  realty  com- 
pany's note  permitted  a  railroad  compai^  to 
secure  such  note  by  deposit  of  notes  as  substi- 
tuted collateral,  including  &■  note  given  by  de- 
fendant to  railroad  company,  regular  on  its 
face,  but  which  had  been  procured  by  fraud 
and  negotiated  in  violation  of  restrictive  agree- 
ment, defendant  could  not  assert  that  railroad's 
deposit  of  collateral  of  realty  company  was 
void,  because  ultra  vires.— tiigoox  t.  lloore, 
1S4  P.  t«7. 

^^39*  (Colo.)  The  whole  of  the  people,  as 
the  BovereiEn.  have  the  ever  existing.  Innerent. 
and  inalienable  power  to  regidate  the  business 
of  every  public  utility  operating  within  the  lim- 
itations of  the  state,  and  to  make  and  to  re- 
make, as  chansed  conditions  may  require,  a 
mftxiiiinm  schedule  of  rates  to  be  charged  for 
tlie  service  rendered  by  such  utility.  (Per 
White,  .J.)— <.'ity  and  County  of  l>enver  t. 
Mountain  States  Telephone  &  Tcl^raph  CO- 
1»*  P.  fl04. 
The  people  of  the  state  may  regidate  bnai- 
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nen  of  pnblic  utiliUes  throoeh  any  aeency  cre- 
ated hj  tfaem  for  such  ptirpose,  and  are  not 
regnired  to  do  so  through  an  agency  created 
by  Legislatore.  (Per  White  and  Tdler,  ^J.) 
— Id. 

(B)  RepMM»B4«4lon  of  Corporation  by  OX- 
floer*  and  Avcnta. 

4»400  (CaiApp.)  Where  offleer  Of  corpora- 
tion is  held  oat  by  auch  corporation  to  be 

possessed  of  power  to  perform  all  acts  involv- 
ed in  its  ordinary  or  usual  busioesa,  the  law 
will  not  permit  third  parties  to  suffer  from 
such  acts  of  such  ofGcer  by  plea  of  corporation 
that  ostensible  authority  of  such  officer  was 
not  in  fact  conferred  upon  bim. — Commercial 
Security  Co.  v.  Modesto  Drug  Co.,  184  P.  064. 
®=»403  (CaLApp.)  The  seal  of  a  corporation 
performs  no  further  or  greater  function  than 
to  import  prima  facie  vcrl^  of  the  due  exe- 
cution by  the  corporaticm  of  the  written  obli- 

Iation.— Commercial  Security  Oo.  t.  Modesto 
trag  Co.,  1«4  P.  964. 
<ft=>405  (Cal.App.)  'Where  a  corporation  is  or- 
ganized for  commercial  purposes,  its  president 
or  general  manager,  given  immediate  direction 
or  control  of  its  affairs,  ii  ita  asent  empower- 
ed, unless  expressly  restricted  to  the  perform- 
ance of  certain  specific  acts,  to  do  anything 
which  naturally  and  ordinarily  has  to  be  done 
to  carry,  out  its  paramount  purposes.— Com- 
mercial Security  Co.  T.  Modesto  Drug  Co., 
184  P.  964. 

«=>4I4(2)  (Cal.App.)  Where  president  and 
general  manager  of  corporation  entered  into 
contract,  the  sole  purpose  of  which  was  to 
increase  the  volume  of  business  of  the  cor- 
poration, which  received  the  benefits  of  con- 
tract in  consideration  of  which  notes  were  giv- 
en, and  M.,  who  with  the  president  owned  all 
but  one  share  of  stock,  was  informed  of  the 
contract  on  the  day  foUowhig,  and  made  no 
protest,  held,  notes  were  enforceable  against 
corporation  by  innocent  narcbaaer  for  value 
before  maturity,  though  there  was  no  compli- 
ance witb  by-law  requiring,  contracts  to  be 
approved  by  board  of  directors  before  president 
could  sign. — Commercial  Security  Co.  T.  Mo- 
desto Drug  Co.,  184  P.  964. 
^^423  (Mont.)  A  corporation  whoie  agent,  in 
the  discharge  of  duties  Intrusted  to  him  by  it, 
and  witbin  the  apparent  scope  of  his  author- 
ity, does  not  act,  whereby  another  suffers  in- 
jury, is  liable  for  the  damages,  though  its 
agent  may  have  failed  in  hia  duty  to  it  or  dis- 
obeyed instructions. — Kirk  t.  Montana  Trans- 
fer Co.,  184  P.  987. 

«=>425(4)  (Cal.App.)  Act  of  defendant  corpo- 
ration in  accepting  benefits  of  agreement  made 
by  its  president  and  general  manager  amounted 
to  a  consent  to  all  obligations  thereof,  and  if  it 
was  not  a  ratification  (Civ.  Code,  {  15.S9)  de- 
fendant is  nevertheless  estopped  from  denying 
the  binding  force  of  the  agreement.— Commer- 
cial Security  Co.  v.  Modesto  Drug  Co.,  184  P. 

«=a432(6)  (CaLApp.)  The  fact  that  an  unseal- 
ed contract  was  duly  authorized  by  a  corpora- 
tion may  be  shown  by  parol.'-~CommerciaI  Se- 
curity Co.  T.  Modesto  Drug  Co.,  184  P.  964. 
€=»432(6)  (Mont.)  For  the  purpose  of  show- 
ing ratification  by  defendant  corporation  of  the 
act  of  its  emidoyd  in  taking  a  refrigerator, 

{ilaintiff  could  ask  one  of  Its  officers  whether 
t  was  still  in  its  possession. — Kirk  v.  Mon- 
tana Transfer  Co.,  184  P.  987. 
«=»432(J2)  {Cal.App.)  That  seal  of  defendant 
corporation  was  not  affixed  to  notes  is  not  con- 
clusive evidence  of  a  want  of  authority  for  the 
execution  of  the  notes.— Commercial  Security 
Co,  V.  Modesto  Drug  Co.,  184  P.  964. 

(C)  Propcrtr  and  Coavoyaaeea. 

^=>444  (Okl.)  Conveyance  of  interest  in  oil 
and  gas  lease  on  laud  is  a  convevance  affecting 
"real  estate"  within  Rev.  I^awa  1910,  g  1187, 
and  where  not  under  the  seal  of  the  grantor 
corporation  or  attested  bj  its  secretary,  as  re- 


quired by  tliat  section,  or  acknowledged  as  re- 
quired by  section  1188,  it  is  Invalid,  and  charges 
subsequent  purchasers  witb  notice  of  Ita  inva- 
lidity.—BenUey  V.  Zelma  Oil  Co..  184  P.  131. 
^»445  (Okl.)  Where  one  corporation  fraudu- 
lently sold  its  property  to  another  corporation, 
and  stockholders  of  first  corporation  sue  to  set 
aside  the  sale,  the  etockholdera  oC  the  other  cor- 
poration who  purchased  their  stock  before  prop- 
erty was  purchased,  are  not  innocent  purchas- 
ers.- Bentfey  v.  Zelma  Oil  Co.,  184  P.  131. 

(Dy  CoBtraeta  and  Indebtedaeaa.' 

^»456  (Wash.)  ^o  contract  of  employment  by 
a  corporation,  though  in  terms  for  permanenC 
employment,  can  be  valid  and  binding  on  it.  In 
the  sense  that  it  will  deprive  it  of  the  power, 
given  by  Rem.  Code  1915,  fi  3633,  to  remove  the 
employ^  at  will  without  liability.— Williams  r. 
Great  Northern  Ry.  Co.,  184  P.  340. 
^»465  (Cal.A^pp.)  Where  president  and  gen- 
eral manager  of  corporation  entered  into  con- 
tract, sole  purpose  of  which  was  to  increase 
volume  of  business  of  corporation,  which  re- 
ceived benefits  of  contract  In  consideraUon  of 
which  notes  were  given,  and  M.,  who  with 
the  president  owned  all  but  one  share  of  stock, 
was  informed  of  the  contract  on  the  day  fol- 
lowing, and  made  no  protest,  and  later  pur- 
chased stock  of  the  president,  agreed  to  pay 
the  note,  and  so  informed  payee,  it  cannot  be 
contended  that  the  not^s  were  not  supported 
by  a  consideration.— Commercial  Security  Co. 
V.  Modesto  Drug  Co.,  184  P.  964. 

(P)  Cfvll  Actloaa. 
•S^aSOe  (Cal.)  A  stockholder  of  a  corporation 
is  not  a  party  to  an  action  in  which  the  corpora- 
tion itself  is  a  party.— Fanorite  v.  Superior 
Court  of  Riverside  County,  184  P.  15. 
^5i&(l)  (Wash.)  The  contract  on  which  de- 
fendant corporation  was  sued  being,  under 
Rem.  Code  1915,  S  3683,  void  and  unenforcea- 
ble as  one  of  permanent  employment  of  plain- 
tiff, and  it  being  so  determinable  as  a  matter  of 
law  from  its  face,  without  the  determination  of 
any  issue  of  fact,  such  invalidity  cotild  be  in- 
voked as  a  defense  without  being  specifically 
pleaded,  under  denial  of  any  contract  for  per- 
manent employment.— Williams  v.  Great  North- 
ern Ry.  Co..  184  P.  340. 

vm.  nfsoLVEircT  amd  reoextebs. 

«=3545(2)  (Utah)  Where  individual  stockbold- 
ersj  defendants  in  a  creditor's  suit,  paid  out 
their  money  for  the  corporation,  a  stockholder, 
who  was  not  a  director  of  the  det)tor  corpora- 
tion, had  a  right  to  accept  a  preference  by 
payment  in  corporate  stodc  whether  the  com- 

fiauy  was  insolvent  or  not,  but  a  director  of  an 
DSfllvent  corporation  had  no  right  to  do  so 
whether  he  became  creditor  as  guarantor,  in- 
dorser,  or  surety.— Hoggan  v.  Price  River  Irr. 
Co.,  184  P.  536. 

Where  a  corporation  was  willing  to  make 
unusually  liberal  discnimtB  to  a  stockholder 
purchasing  its  notes,  the  purchaser  would  not 
for  such  reason  be  charged  with  fraud  or  dis- 
honesty, but  if  such  purchaser  was  a  director 
when  presenting  the  purchase  notes  for  pay- 
ment, and  the  company  was  then  insolvent,  he 
would  not  be  justified  in  accepting  and  appro- 
priating shares  in  a  new  corporation  in  pay- 
ment of  such  debts,  thus  depriving  other  cred- 
itors of  a  fund  to  which  they  were  entitled,  and 
as  director  he  must  be  presumed  to  know  the 
corporation's  financial  condition.— td. 
«=»559(e)  (OkU  In  suit  to  foreclose  a  mort- 
gage and  for  administration  of  assets  of  mort- 
gagor, an  insolvent  corporation,  wherein  a  re- 
ceiver was  appointed  and  a  reference  made, 
where  it  was  only  by  a  sabsequent  decree  that 
court  showed  Its  ulterior  intent  to  equitably 
distribute  fund  among  all  creditors,  with  no- 
tice to  them  to  file  their  claims,  creditors,  un- 
til the  order  of  reference,  were  entitled  to  sue 
at  law  and  by  jndgment  acquire  priority  in  dia- 
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tribuUoD,  indudlnB  projpertr  covered  hj  the 
mortgage.— iDterurban  Conit  Co.  t.  Central 
Ktate  Bank  of  Kiefer,  184  P.  905. 

IX.  REINOOBPOAATION  AND  REOIU 
OANIZATIOK. 

«s»579(2)  (Utah)  The  mRnagement  of  one  cor- 
poration may  orgatiize  another  and 'transfer  ita 
property  to  the  new  corporation,  bnt  if  it 
does  80,  even  with  the  eonacnt  of  all  its  atock* 
holders,  the  new  corporation  ia  UaUe  for  the 
debts  of  the  other  to  the  extent  of  the  ralue 
of  the  property  received;  and,  assuming  that 
such  conve^-ance  was  not  void  unless  fraudu- 
lent, nor  for  the  purpose  df  hindering  or.  de- 
frauding creditors,  the  creditors  stul  have 
the  right  to  follow  the  property  tbns  trans- 
ferred.—Hoggan  V.  Price  Eivet  Irr.  Co.,  184 
P.  536. 

A  trust  Bgreemeat,  under  whieh  all  the 
property  of  the  debtor  corporation  was  trans- 
ferred to  a  new  corporation,  construed  and 
held  to  provide  that  the  proceeds  of  sule  of 
water  shares  should  he  applied  first  to  phy 
the  debts  the  company  incurred  in  connection 
with  the  construction  of  its  irrigation  project, 
excepting  only  a  loan  from  the  atste,  so  that 
a  creditor  of  the  company  was  entitled  to 
payment  out  of  the  proceeds  of  stock  sales. 


XI.  BISSOIiimON  AND  FORFEXTUItE 
OF  FRAITGHISE. 

^s>5B4  <Cal.Anp.)  A  corporation  is  dissolved 
at  the  expiration  of  the  term  of  its  corporate 
existence.— Nerik  v.  Cole,  184  P.  623. 

A  company  bad  power  to  sborten  the  term 
of  ita  corpornte  existence  by  an  amendment  to 
its  articles  of  incorporation  even  if  the  result 
of  such  abbreviation  amounted  to  an  almost  im- 
mediate diseolutiou. — Id. 

«»630(H)  (Cal.App.)  After  a  corporation 
was  dissolved  by  expiration  of  the  term  of  its 
existence,  filing  of  demurrers  and  answer  ia 
ita  name  and  on  i^s  behalf  in  an  action  pend- 
ing against  it  were  nullities,  as  the  company 
could  no  longer  be  served  with  process,  could 
not  appear,  and  could  not  itaeU  admit  any- 
thing, or  authorize  'any  one  else  to  do  so  for 
it-XeJsik  v.  Cole,  184  P.  523. 
^»6.30(3)  (CaLApp.)  After  a  corporation  was 
dissolved  by  expiration  of  the  term  .of  its  ex- 
istence, any  service,  on  counsel  previously  au- 
thorised to  represent  it  In  a  pending  action,  of 
plalntitTB  notice  of  motion  to  file  an  amended 
and  supplemental  'complaint,  and  the  notice 
that  such  pleading  bad  been  tiled,  and  of  the 
time  granted  the  company's  directors,  subati- 
tnted  as  its  trustees,  within  which  to  plead 
thereto,  were  not  effectual  so  far  as  any  in- 
terest of  defendant  company  was  concerned.— 
Ncxik  y.  Cole.  184  P.  523. 

COSTS. 

See  States,  ^215. 

I.  RATUBE,  OaOUNDI,  AND  EXTENT 
OF  HIOHT  IN  GENERAL. 

9=>32(1)  (Or.)  Wbcre  verdict  was  adverse  to 
plaintiff,  clcf4-ndant  was  entitled  to  judgment 
for  cuNts  and  disbursements.— Hurst  v.  Larson, 

184  P.  2oS. 

4P»32(.^J  (Wash.)  Whore  a  suit  by  subcontrac- 
tor on  county  buildiue  ajiatnst  the  principal 
contractor  was  equituble  in  ita  nature,  iind 
though  be  recovered  a  substantial  judgment  his 
claim  was  grossly  ex<'t>.s8ive  and  fraudulent,  held, 
that  the  assi-sKmeut  of  costs  against  the  subcon- 
tractor was  warranted,  parti<-ularly  where  there 
was  no  d)Ki)ute  as  to  the  amount  recovered. — 
WeilTeubucli  v.  I'uget  Sound  Bridge  &  Dredg- 
ing Co.,  1S4  'P.  321. 

4^60  (Wash.)  Unlike  an  action  at  Inw,  where 
plaintiff  is  entitled  to  costs  under  Rem.  Code 
1915,  §  47C,  the  apportionment  of  costs  in  an 
equitable  suit  rests,  under  section  4iKl,  in  the 


dtseretikm  of  the  court— Weiffenbach  t.  Paget 
Sound  Bridge  A  Dredging  Co.,  184  P.  ^1. 

A  suit  by  subcontractor  on  a  county  bnildin? 
to  recover  an  amount  claimed  due  frt>m  the  prio- 
cipal  contractor,  where  an  order  reatramiog 
county  from  making  further  payments  to  the 
principal  contractor  waa  sought  as  well  as  rdief 
against  snretiea  on  his  bond,  is  equitable  in  Its 
usture,  and  costs  should  be  apportioned  imder 
equitable  rules.— Id. 

IV.  SEOmUTT  FOB  PATKENT. 

4»I30  (Cal.)  On  application  to  sue  in  forma 
pauperis,  the  court  should  exercise  its  discre- 
tion in  granting  such  relief  with  tbe  utmost 
care,  to  the  end  that  unworthy  persons  who  ar« 
neither  indigent  nor  possessed  of  sulMtantial 
rights  may  uot  enjoy  the  privilege.— Majors  v. 
Superior  Court  of  California  in  and  for  Al- 
ameda County,  184  P.  18. 

V,  AMOUNT,  KATE.  AND  ITEMS. 

«S9>I54  (Ca).App.)  Items  for  taking  deposi- 
tions are  proper  disbursements  to  be  pat  Into 
a  cost  bill,  unless  they  were  unnecessary,  or 
for  some  speciai  reason  should  not  be  allowed. 
— Eades  v.  Los  Angelea  By.  Corporation,  184 
P.  8f)4. 

Wliere  tiie  taking  of  die  deposition  of  plain- 
tiff was  regular  in  all  particulars,  as  .provided 
by  Code  Civ.  Proc.  |  2021,  subd.  1.  and  there 
was  no  contradictictn  of  the  allegations  of  de- 
fendant that  the  deposition  was  necessary  for 
the  trial,  the  expense  of  taking  it  was  a  prop- 
er item  on  defendant's  cost  bill. — Id. 

Where  no  notice  was  given  to  plaintiff  of 
taking  of  deposition  of  one  of  tbe  three  de- 
fendants, under  Code  Civ.  lYoc.  H  2081.  20SZ, 
it  waa  not  entitled  to  be  admitted  in  evidence 
against  plaintiff,  and  he  may  not  be  charged 
vith  it  as  costa.-'-Id. 

^»I85  (Or.)  The  court  properly  taxed  againi^ 
defendants  as  costs  single  mileage  from  the 
state  line  to  the  place  of  trial  for  plaintiff's 
fitnesses,  who  came  at  his  request  from  out- 
side the  state  without  being  subjHBnaed  after 
they  entered  the  state ;  it  being  desirable  that 
tbcy  should  testify  orally  to  the  jury,  in  view 
of  the  conflicting  evidence.— Koblbagen  t.  Card- 
well,  184  P.  261. 

VI.  TAXATION. 

®=s>203  (Or.)  Costs  and  disbursements  cannot 
be  allowed  a  successful  litigant  unless  he  pleads 
his  costs  and  disbursemrats  by  filing  a  verified 
cost  bill.- State  v.  Ganoog,  184  P.  233. 
^»205  (Mont.)  Where  plaintiff  did  not  de- 
liver to  tbe  clerk,  and  serve  upon  defendant 
within  five  days  after  verdict,  or  notice  of  de- 
cision, as  required  by  Rev.  Codes,  |  7170,  a 
verified  memorandum  of  the  items  of  his  costs 
and  disbursements,  plaintiff  was  not  entitlc<l 
to  recover  costs,  even  though  defendant  ha*! 
not  appeared,  so  as  to  be  entitled  to  notice 
of  proceedings.— Barrick  v.  Porter,  184  P.  217. 
<S='206  (Or.)  Costs  and  disbursements  cannot 
)>e  allowed  a  successful  litigant  nnless  be  pleads 
his  coRts  and  disbursements  by  filing  a  verified 
cost  bill,  and  if  the  defeated  litigant  desires 
to  contest  tbe  cost  bill,  he  must  do  so  Inr  fil- 
ing verified  objections;  the  two  verified  pa- 
pers ^  'onstituting  the  pleadings. — State  r. 
Ganong,  184  P.  233. 

€=^207  (Or.)  A  litigant  upon  whom  the  stat- 
ute confers  the  right  to  an  attorney's  fee  must 
nllcgc  the  amount  claimed  and  offer  evidence 
in  support  of  tbe  allegation,  notwithstanding 
that  court  has  special  knowledge  of  the  sub- 
ject.~.State  v.  Ganong,  184  P.  233. 

Vn.  ON  AFPEAI.  OB  EBBOB.  AND 
ON  NEW  TMAI.  OB  MOTION 
THEBEFOB. 

«=3234  (Wash.)  Where  an  appdlant  obtained 
a  substantial  modification  at  a»  Jndcment  of 
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the  )ower  court,  -costs  should  be  awarded  against 

the  respondent. — Locomotive  Exchange  t.  Buck- 
er  Bros.,  1S4  P.  848. 

«=>260(4)  (Cal.App.)  Where  the  whole  prog- 
reas  of  the  trial  showed  an  tlttempt  aa  the  part 
of  defendant  to  secure  a  delay,  though  there 
^was  no  defense  and  it  appeared  that  defendant 
appealed  on  wholly  frivolona  grounds,  a  pen- 
alty will  be  imposed  upon  the  judgment  being 
affirmed.— Findley  v.  Lindsay,  ;184  P.  883. 

-Vm.  PA-mKT  AKD  BXaiBDIES 
FOB  COIXEGTIOir. 

^ss>27$  (Cal.)  In  view  of  earlier  statutes  and 
common-law  rules,  St.  1917,  p.  788,  declaring 
that  if  ill  a  civU  case  the  jury  be  discharged 
without  a  verdict  the  Inry  fees  shall  be  paid 
by  the  parties  who  shall  have  reqoired  a  jury, 
and  until  they  are  paid  no  further  proceedings 
shall  be  allowed,  did  not  require  plaintiff 
suing  in  forma  pauperis  to  pay  the  fees  of 
a  jury  which  was  discharged,  where  plaintiff 
after  trial  was  begun  obtained  leave  to  amend 
the  complaint,  where  there  was  no  vexatious 
conduct  on   plaintitTs  parti— Majors  v.  Su- 


der  their  Jurisdiction  for  purpose  of  making 
Improvements  and  repairs,  and  this  right,  when 
properly  exercised,  is  paramount  to  the  right 
of  the  public  to  free  and  unobstructed  travel. 
— Shegard  v.  Utah  Light  &  Traction  Co.,  184 

VI.  ACTIONS. 

^33213  (Wash.)  A  notice  of  claim  for  personal 
injuries  served  upon  the  board  of  county  com- 
missioners, but  not  malting  demand  for  pay- 
ment, held  sufficient,  in  view  of  Rem.  Code 
1915,  §  3i)09,  relating  to  appeals  from  county 
commi&Bioners,  and  providing  that  nothing 
therein  shall  be  construed  to  prevent  claim- 
ant from  enforcing  collection  by  civil  action 
within  three  months  after  the  claim  has  been 
disallowed. — Bullock  v,  Yakima  Valley  Transp. 
Co.,  184  P.  641. 

Although  a  county  cannot  be  sued  without 
legislative  permission,  under  Bern.  Code  1915, 
S  3809,  requiring  actions  on  claims  fo  be 
brought  within  three  months  of  their  disallow- 
ance, where  the  county  commissioners  have 
failed  to  act  within  a  reasonable  time  after 
presentation  of  claim,  it  will  be  conclusively 


perior  Court  of  CaHfomfa  in  and 'for  Alamoda   'p'eSed  as  .  matter  of  Taw  ^hat^^^ey  hav^ 

WheWr 'onfoiS  admitted  to  sne  In  forma  ;  iH^iVonaSfe  ute'-H  ^  "  """^ 

Pf^P^v^^^r****"'^  on  vexatious  conduct.  ddiij,,^2l6  (Wash.)  In  an'  action  against  a  coua- 
etc.  be  dispauponzed,  is  for  the. court  to  de-  Uy  for  personal  injuries,  a  contention  that  a 
termme  in  the  P/erciBe  of  its  discretion,  which  ;  pSaim  must  be  considered  as  rejected  where 
discretion  should  be  exercised  as  m  the  case  i  the  commissioners  faUcd  to  act  within  three 
of  one  originally  seekmg  to  be  admitted  to  |  months  after  It  was  filed,  so  that  a  suit, 
sue  in  ,  forma  pauperis,  with  a  view  to  confine  I  ^  eeven   months  .  thereafter,   was  not 

the  pnvilege  most  strictly  to  tiiose  who  bav-  brought  within  the  three  months  after  rcjec- 
ing  a  sobstantial  right  to  enforce  or  preserve  Uon,  as  required  by  Rem.  Code  1915,  {  3909. 
are  absolutely  unable  to  otherwise  proceed.— Id.   cannot  be  upheld,  since  the  claim  would  be  con- 


COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Costs,  «=»32,  60;  ICvidence,  «es>83,  128, 
359,  474;  Highwaja;  Limitation  of  Actions, 
«=&8,  49.  '  • 

C.  OBEATIon.  ALTERATION.  EZZ8T- 
ENCE.  AWD  POI.ITI0AI. 

FmroTioHS. 

(Cal.App.)  Counties  aru  political  sub- 
divisions of  the  state  for  governmental  purpos- 
es, and  not,  like  municipal  corporations,  in- 
corporations of  the  inhabitants  of  specified  re- 
gions for  purposes  of  local  goveniment — Dili- 
wood  V.  Biecks,  184  P.  35. 

XI.  OOVEBNMElIT  AHD  OFETOEBS. 
(D)  Officers  muA  As«iitii. 

®=s>88  (Cal.App.)  Where  connty  offlws  under 
the  direction  of  the  board  of  supervisors  un- 
dertook to  burn  crass  In  the  county's  agricul- 
tural park,  which  resulted  in  the  burning  of 
a  valuable  stallion  in  the  park  stables,  the  of- 
ficers were  liable  if  they  burned  the  grass,  an 
undertaking  discretionary  with  thom.  in  a  neg- 
ligent manner.— Dillwood  v.  niecks,  184  P.  S5. 

m.  FBOFEBTT,  CONTBAOTB,  AND 
Z.IABIIJTXE8. 

(D>  Torts. 

9=9142  (CaLApp.)  Where  a  county,  pursuant 
to  Pol.  Code,  3  4041,  subd.  6,  through  its  board 
of  supervisors  purchased  land  for  an  agricul- 
tural park,  and  erected  stables  wherein  stalls 
were  rented,  such  county  was  not  liable  for 
destruction  by  fire  of  a  stallion  kept  in  a  stall, 
on  the  ground  the  acts  of  the  county  officers  in 
the  mouagemont  of  the  park  which  cansed  the 
fire  were  in  a  proprietary  capacity,  not  in 
the  exercise  of  governmental  functions.- Dill- 
wood  V.  Ittecks,  184  P.  35. 
«s3l44  (Utah)  The  county  ofBdala  have  a  law- 
ful right  to  temporarily  obstmct  highways  un- 


sidered  as  rejected  from  the  time  daimnnt 
elected  to  sue,  and  connty  cannot  take  advan- 
tage of  its  own  wronc— Dnilock  v.  Takfma 
Vflley  Transp.  Co.,  184  P.  641. 

COURTS. 

See  Appeal  and  Error,  ^=>854;  Bankruptcy, 
®=>20;  Contempt;  Crinrinal  T*aw,  ®=>07. 
lOOS.  1129;  Divorce.  iS=962;  Executors  and 
Adminidtrators,  ®=»281,  516:  Guardian  and 
Ward,  ®=98:  Indians,  «^27,  28:  .Tudees; 
Justices  of  the  Peace ;  Officers.  ^:»69 ;  I^o- 
hibition:  Trial,  ds3393;  Venue,  «=»45: 
'    Wills,  «&=>357. 

i 

'  I.  NATURE.  EXTENT,  AND  EXERCISE 
I     OF  JURISDICTION  IN  OENERAI^ 

'  ^=s>7  (Or.)  Where  no  part  of  a  fish  trap  was 
!  ^iveu  Into  the  cnrth.  except  piling,   all  of 
I  which  was  driven  by  the  owner  with  the  in- 
■  tention  of  removing  at  the  end  of  the  sesson, 
the  trap  was  "personal  property,"  and  an  ac- 
,  tion  against  the  owners  of  a  tugboat  for  its 
destruction  was  transitory,  and  could  be  main- 
tained in  a  state  other  than  where  the  trap 
was  locfttrd, — Anderson  v.  Columbia  Contrart 
Co..  184  P.  240. 

«=»24  (Wyo.)  Jurisdiction  of  the  subitK;t-mat- 
ter  of  an  action  cannot  be  conferred  by  atnw- 
ment.~-North  Laramie  Land  Co.  v.  Hoffman, 

I  184  P.  226. 

I  ®:=>35  (Idaho)  Where  there  is  nothing  in  the 
'  record  to  indicate  a  waut  of  jurisdiction  in  the 
I  district  court,  its  jurisdiction  will  be  presumed. 
I  — Pedcrsen  v.  Moore,  184  P.  475. 
I  ■@=»37{31  (Colo.)  Where  parties  to  water  ad- 
judication proceeding  submitted  to  the  adjudi- 
cation without  questioning  the  jurisdiction,  and 
received  benefits  of  decree  by  nsing  water  dis- 
tributed under  it  for  many  years,  they  cannot 
claim  that  the  court  had  no' jurisdiction. — Fields 
V.  Kincaid.  -1H4  1*.  832. 

ie=»37(3)  (Okl.)  When  any  party  goes  to  trial 
in  a  court  to  which  ca^o  has  been  transferred, 
or  acts  Inconsistontly  with  an  intention  to  in- 
slvt  on  improprietjr  of  such  transfer,  he  waives 
any  objection  to  ita  propriety,  and  is  estop- 
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ped  to  deny  that  lettM  oniTt  has  jarisdlction 
M  try  case.— Preanan  v.  Bryant,  184  P.  76. 

XL  ESTABLI8HICENT,  OBOAKIZA- 
nON,  AHS  PROOEDimE  IN 
OENEBAL. 
(A)  Creation  and  Conatltntlon,  and  Court 

^944  (Old.)  The  Judicial  power  sranted  by 
Coiut.  U.  S.  art.  3,  f  1,  is  the  power  to  try  th« 
ten  claasea  of  caspa  apecified  in  section  2, 
but  those  sectiona  do  not  prohibit  Congrpss 
from  couferring  judicial  power  on  other  courts 
or  upon  executive  or  other  officers  in  other 
ca^  Thera  it  believes  such  power  ia  either 
necessary  or  coDTeuieat  in  exeeatlon  of  au- 
thority granted  to  legialatlTe  or  executive  de< 
partmcnts  by  the  Oonatitntitm.— State  t.  Hu* 
aer,  184  P.  113. 

Congressional  power  to  grant  judicial  pow- 
er not  specified  in  Const  U.  S.  art.  3,  fft  1, 
2,  to  state  courts  and  officers,  exists  by  virtue 
of  rule  that  the  grant  of  power  to  accompliah 
an  object  ia  a  grant  of  authority  to  aelcct  and 
use  the  appropriate  means  ts  attain  it— Id. 

Government  of  Indiana  of  Five  Civilized 
Tribes  and  management  of  their  property  and 
affairs  is  a  political  and  administrative  func- 
tion, and  the  power  and  duty  of  Tnited  States 
to  Icgialate  for  restricted  Indians  ,and  their 
property  during  national  guardianship  over 
them,  is  established,  and  Congress  may  confer 
upon  individuals,  courts,  etc.,  adminiatrative 
or  ministerial  duties,  though  involving  exercise 
of  judicial  or  quasi  judicial  powers.—Id. 

(D)    RnlCB    of    OeclNlon,  Adjndlcationa, 
OrlnlonM,  and  Record*. 

9=390(1)  (Or.)  Where  rule  announced  by  de- 
cision's of  the  Supreme  Court,  which  have  been 
generally  received  and  acted'  upon  by  the  pro- 
fession, works  no  injustice,  the  decisions  will 
not  be  overturned.— Nealan  v.  Ring,  184  P. 
275. 

^90(2)  (Cal.)  In  view  of  Conat.  art.  6,  i  2, 
requiring  the  concurrence  of  four  members  of 
court  to  a  decision'  in  bank,  where  only  four 
justices  participated  in  the  decision  snd  only 
three  concurred  on  a  [toint,  the  language  used 
by  them  is  not  a  decision  of  this  court.— Scott 
V.  Times-Mirror  Co.,  184  P.  072. 
^=>97(1)  (Colo.)  Decisions  of  United  States 
Supreme  Court, on  queationa  involving  violation 
of  frderal  Constitution  will  be  followed  by  the 
state  Supreme  Court  in  actions  involving  such 

Suestiona.   (Per  Denison.  Allen,  and  Iturke, 
j.)_City  and  County  of  Denver  v.  Mountain 
SUtes  Teleiihone  &  Telegraph  Co.,  184  P.  004. 

m.  COURTS  OF  OEMERAI.  OBIO- 
INAI.  JURISDICTION. 

(B>  Courts  of  Particnlar  State*. 

®=»I25  (Cal.)  Sewerage  rate  or  charge  levied 
by  onlinuiice  of  the  city  of  Madera  for  use  of 
sewers  held  a  tax,  impost,  or  toll  within  Const, 
art.  (i,  §  5,  providing  the  superior  court  shall 
have  pxolusive  original  jurisdiction  of  an/  case 
involving  the  Inpality  of  audi  a  charge;  a  "toll" 
beinx  a  sum  of  money  for  the  use  of  somrthing, 
Renerally  applied  to  the  consideration  which  is 
paid  for  the  use  of  a  road,  bridge,  or  the  like  of 
a  public  nature.— City  of  Madera  v.  Black,  184 
P.  31)7. 

nr.  COURTS  of  xjuited  or  ikfe- 

RIOR  JURISDICTION. 

€=5l90(%)  (Cal.)  Where  the  particular  objec 
tion  that  tlie  superibr  court  had  no  original  ju- 
risdiotiun  of  the  case  appealed  from  the  record- 
er's court  was  not  mude  wiien  the  case  reached 
the  superior  court,  and  the  caae  was  within  its 
juriwiiciiuu,  the  superior  court  properly  took  ju- 
risdit  tion  and  proceeded  to  determine  tlie  case  on 
its  merits.— City  of  Madera  v.  Black,  184  P.  a07. 


COURTS  OIF  FBOBATS  JURISDIO- 
TION. 

®=^200  (Okl.)  The  county  courts  of  Oklaboma 
arc  courts  of  record  and  have  original  jorfs- 
dictlon  in  probate  matters.— Vinson  v.  Cook, 
184  P.  97. 

^»202(5)  (Idaho)  On  appeal  from  probate 
court  to  district  court,  it  is  immaterial  wheth- 
er evidence  was  offered  in  the  probate  court, 
in  view  of  R^v.  Codes,  S  4836.— Lemp  v.  Lemp, 
184  P.  224. 

On  appeal  from  probate  court  to  district 
court  upon  questions  of  law  alone,  distrioc 
court,  in  view  of  Rev.  Codes,  {  4836,  can  re- 
view only  sncb  questions  of  law  as  were  raised 
in  probate  court  upon  the  record.— Id. 

VI.  COURTS  OF  AFFBIJ.ATE  JUBIS- 

DIOTIOR.  . 
(A)  Gronndu  of  JavladletlOK  la  Oen«m. 

«=»206(20)  (Wyo.)  TiM  original  jurisdiction  of 
the  Supreme  Court  Is  conferred  by  the  Consti- 
tution, the  court  having  only  such  powers  in 
cases  originally  brought  in  such  court  as  is 
directly  conferred  by  the  Constitution,  or  snch 
as  are  necessary  to  a  full  exercise  of  the  pow- 
ers conferred.— State  v.  True,  184  P.  229. 
«=»207(5)  (Cal.)  Under  Const,  art  6,  j(  4,  a 
District  Court  of  Appeal  has  jurisdiction  of 
an  application  for  a  writ  of  prohibition  to  re- 
strain a  judge  of  the  superior  court  from  mak- 
ing any  order  in  an  equity  suit  other  than 
to  transfer  the  same,  although  appeals  in  eq- 
uity cauaea  are  taken  direct  to  the  Supreme 
Court— Favorite  t.  Superior  Court  of  Uiver- 
side  County,  184  P.  15. 

«=>207{5)  (Wyo.)  The  Supreme  Court  has 
only  such  jurisdiction  to  issue  writ  of  prohibi- 
tion aud  other  writs  as  ia  directly  conferred 
by  the  Gonstitutl<m,  or  necessary  to  a  fall 
eixerciae  of  the  powers  canferred.— State  v. 
True,  184  P.  229. 

Vm.  CONCURRENT  AND  CONFI.ICT' 
INO  JURISDIOTION,  AND 
OOMITT. 

(A)  Omrta  of  Sa»e  8ta<*,  aad  Transfer  o< 
Canaea. 

«=3475(2,3)  (CaLApp.)  Until  a  decree  settling 
an  administratur's  account  and  distributing  the 
eat!ite  la  made  final  by  expiration  of  time  for 
appeal,  the  court  of  probate  has  excIusiTe 
jurisdiction  over  all  matters  of  accounting;  but 
after  that  time  has  expired,  if  the  decree  was 
fraudulently  obtained,  equity  has  jurisdiction 
of  an  action  to  set  it  aside. — Barber  v.  Su- 

6 prior  Court  of  California  in  and  for  San 
>iego  County.  184  P.  952. 
<S=>475(91  (Colo.)  District  court  of  a  county 
held  without  jurisdiction  of  a  suit  to  enjoin 
certain  water  officials  from  distributing  water 
in  a  way  claimed  by  plaintiff  ditch  companies 
to  be  detrimental  to  their  interests,  which  suit 
involved  matters  pertaining  to  a  prior  adjudi- 
cation of  water  rights  by  the  district  court  for 
another  county.— Bijou  Irr.  Co.  v.  Lower  L>atlL- 
nm  Ditch  Co.,  184  P.  292. 

<®=>475(9)  (Colo.)  That  judRment  adjudicating 
that  a  iiart  or  the  whole  of  a  priority  has  been 
uhiiiidoiied  makes  it  necessary  for  water  ofBcials 
to  act  uuder  a  new  decree  as  well  as  under  the 
tirigiual  decree  does  not  militate  against  the 
right  of  the  district  court  of  a  cotm^  in  which 
the  ditch  is  situated  to  determine  the  issue  of 
abandonment,  though  it  waa  not  the  court  which 
entered  the  adjudication  decree.— Bijou  Irr. 
Dist  V.  Weldon  Valley  Ditch  Co.,  184  P.  382. 

In  view  of  Rev.  St.  1908,  §|  3229,  3284.  3285, 
an  abandonment  suit  need  not  be  brought  ia 
every  case  in  the  court  whldi  entered  the  ad* 
judication  decree, — Id, 

<S=>48I  (Colo.)  In  action  to  settle  water  rightl 
of  the  parties  under  several  decrees,  court  pp<^ 
erly  refused  to  efaai^  place  of  trial  to  an- 
other county,  thonyb  prayer  asked  to  have  de- 
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cree  ot  court  (tf  ludi  Gonn^  declared  null  and 
void,  since  court  could  have  determined  the 
relative  rights  of  the  parties  without  paesing 
upon  validity  of  such  decree^ — Fields  v.  Kin- 

caid,  l&i  P.  832. 

Any  court  has  a  richt  to  declare  the  decree  of 
any  other  court  null  and  void  for  want  of  ju- 

riadic-tion  abd  to  proceed  as  if  there  were  no 
such  decree,  if  it  is  void  on  its  face. — Id. 
€=»487(S)  (Cal.)  In  oa  action  by  the  city  of 
Mad^a  in  the  recorder's  court  to  recover  from 
a  sewer  user  a  charge,  levied  upon  him  by  ordi- 
nance, coustitotiog  a  tax,  impost,  and  toll  with- 
in Const,  art  6,  |  6,  providing  the  superior 
court  Bhall  have  exclusive  original  jurisdiction 
of  a  case  involving  the  legality  of  any  such 
charge,  it  appearing  from  the  answer  that  the 
legality  of  the  charge  was  involved,  the  recorder 
should  have  certified  the  papers  and  transferred 
the  cause  to  the  superior  court.— City  of  Madera 
v.  Rlnrk.  184  P.  .^7. 

<^4e8(l)  rOkl.)  Under  Laws  1915.  c.  20.  I 
15,  an  order  of  transfer  from  one  court  to 
another  divests  former  court  of  jurisdiction, 
and  jurisdiction  of  latter  court  attaches  and 
cause  proceeds  as  if  regularly  institute  there- 
in.—Freeman  v.  Bryant,  184  P.  76. 

When  a  case  has  been  transferred  from  one 
court  to  aQOtber,  the  parties  are  bound  to  take 
notice  of  the  transfer  and  the  subsequent  pro- 
ceedings had  therein  by  the  latter  oourt^Id. 

COVENANTS. 

I.  REQUISITES  ATTD  VAUDITT. 
<A)  Expreaa  CovennntB. 

^>3  (OaLApp.)  Provision  of  land  contract  that 
vendors  shall  "give  a  right  of  way  for  a  pipe 
line  from  Fifth  street  over  the  eastern  bound- 
ary  of  five-acre  lot  3"  held  so  indefinite  as  to 
amount  to  no  covenant  at  all.— Mo»aD  v.  Dib- 
ble, 184  P.  704. 

CRABS. 

See  Constitutional  Law,  «a»20e;   Fldi,  «=»2, 
9;  Statutes,  «s»8S. 


CREDITORS'  SUIT. 

nd  Error,  «=»1177 ;  i 

CRIMINAL  LAW. 


See  Appeal  and  Error,  «=9ll77 ;  Pleading,  4ss» 
04. 


See  Bail,  «©=>73-76;  Bankiuptcy,  «=>24a; 
Banks  and  Banking,  ^S3>92;  Bun^lary: 
Champerty  and  Maintenance,  4=97 ;  Cbattol 
Mortgages,  ®=»280;  Conspiracy,  €»43; 
False  Pretenses ;  Forgery  ;  Gaming,  €^62 ; 
Grand  Jury;  Homicide;  Indictment  and  In- 
formation :  Intoxicating  Liquors ;  Larceny ; 
Nuisance.  ®=>81;  Rape,  €=34-59;  Receiving 
Stolen  Goods;  Robbery;  Statutes,  ^86; 
Witnesses. 

I.  NATURE  AND  ELEMENTS  OF 
CRIME  AND  DEFENSES 

IN  OGNERAIi. 

«=>22  (Cal.)  While  the  absence  of  a  motive 
tends  to  support  the  presumption  of  innocence, 
proof  of  motive  is  not  essential  to  convict  of  a 
crfmo,  where  the  other  evidence  established  its 
perpetration.— People  v.  Tom  Woo,  184  P.  389. 

U.  CAPACITY  TO  COMMIT  AND  RE- 
SPONSIBILITY FOR  CRIME. 

^=»55  (Ciil.App.)  In  a  prosecution  for  obtaining 
money  by  false  pretenses,  an  instruction  that 
drunkenness  afTords  no  excuse  for  the  commis- 
sion of  a  crime,  and  that  evidence  of  drunken- 
ness can  only  be  considered  for  the  purpose  of 
determining  the  degree  of  the  crime,  is  er- 
roneous, not  being  In  accord  with  Pen.  Code,  § 
22,  declaring  that  whenever  the  actual  exist- 
ence of  any  purpose,  motive,  or  intent  Is  nec- 
essary to  constitute  any  particular  species  ot 


crime  the  jury  may-  consider  the  fact  that  ac- 
cused was  intoxicated. — People  v.  NeetenSt  184 
P.  27. 

HI.  PARTIES  TO  OFFENSES. 

e=s»S9(2)  (bkLCrj^pp.)  AU  persons  concerned 
in  the  commission  of  a  crime,  whether  it  be 
a. felony  or  misdemeanor,  and  whether  they  di- 
rectly commit  the  act  constituting  the  offense, 
or  aid  and  abet  in  its  commission,  though  not 
present,  are  "principals."— Bundy  v.  State,  184 
P.  795. 

TV.  JURISDICTION.  . 

«s>97(l)  (Okl.Cr.App.)  Where  a  party  to  a 
decree  ot  divorce,  within-  the  six  months  period 
prohibited  by  Bev.  Laws  1910,  {  4971,  mHrriea 
another  person  without  the  state,  and  returns 
and  cohabits  with  such  person  in  the  state, 
subsequent  cohabitation,  not  being  the  gist  of 
the  oiiense,  there  is  no  jarisdictlon  to  prose- 
cute thereunder  in  Oklahonia.— Wilson  v.  Statu, 
184  P.  603. 

VENUE. 

(A)  FlM«       BrlDKlnK  ProsMutloa. 

<&3l08(l)  (Okl.Cr.App.)  Under  Rev.  Laws 
1910,  S  4971,  making  it  unlawful  for  either  par- 
ty to  a  divorce  suit  to  marry  anj'  other  person 
within  six  months  from  the  decree,  etc.,  juris- 
diction of  a  prosecution  ik  in  county  where  sec- 
ond marriage  takes  place.- Wilson  t.  State, 
184  P.  603. 

VH.  FORMER  JEOPARDY. 

€=»I63  (Kan.)  One  enjoined  from  sale  of  in- 
toxicating liquors  and  maintenance  of  a  nui- 
sance, by  a  contempt  proceeding  for  violation 
of  the  decree,  is  not  thereby  put  In  jeopardy 
twice  for  the  same  offense,  as  in  one  case  he  is 
punished  for  a  crime,  and  in  the  other  for 
a  contempt  of  court— State  v.  EnreQt,  184  P. 
721. 

^=3 1 86  (Colo.)  When  the  court  directs  a  ver- 
dict of  not  guilty  as  to  one  count,  such  direction 
is  equal  to  acquittal,  and  will  support  a  plea  of 
former  jeopardy.— Castner  v.  People,  184  P.  387. 

Vm.  PREI.IMINARY  COBIPIJUNT,  AF- 
FIDAVIT,  WARRANT.  EXAMI- 
NATION.  COMMITMENT.  AND 
SUMMARY  TRIAI^ 

®=»207(1)  (Okl.Cr.App.)  One  in  undisputed  pos- 
BCHsion  of  the  office  of  justice  of  the  peace,  and 
exercising  the  functions  thereof  under  color  of 
title  thereto,  is  at  least  a  de  facto  officer,  and 
bis  official  acts  are  binding  upon  the  public  and 
third  persons ;  hence  attack  on  the  legality  of 
the  preliminary  court  was  without  merit — Wdia 
V.  State.  184  P.  465. 

X.  EVIDENOi:. 

(A)  Jndleial  Notice,  Preaam pilous,  and 
Barden  of  Proof. 

®=^308  (Cal.)  There  is  a  presumption  of  inno- 
cence in  favor  of  the  person  ai-cused  of  crime, 
but  this  presumption  is  disputable,  nnd  may  be 
overcome  by  other  evidence,  and  the  presence  ol 
a  motive  is  evidence  of  guilt  tending  to  rebut  the 
presumption,  while  the  absence  of  a  mbdve  tends 
to  support  the  presumptioQ  of  innocence. — Peo- 
ple V.  Tom  Woo,  1S4  P.  389. 
€=>323  (CaLApp.)  The  testimony  of.every  wit- 
ness will  be  presumed  to  bo  truthful. — I*c(H)le  T. 
Razo,  184  P.  881. 

(C)  Otker  OSeMses,  and  CbarMter  •(  Ae« 
eM«d. 

^^371(2)  (Colo.)  In  prosecution  for  receiving 
stolen  goods,  evidence  of  other  offenses  mny  be 
given  to  establish  method,  plan,  or  intent  in  the 
disposition  of  stolen  goods.— Oastner  v.  I'eople, 
1S4  P.  3R7. 

1^372(2)  (Okl.Cr.App.)  Tn  prosecution  for 
selling  intoxicating  liquor,  evidence  of  other 
sales  in  defendant's  pla<-c  of  business,  near 
time  of  the  sale  charged,  was  competent  to 
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■how  that  part  of  defendaBt'i  builoeBi,  In 

coimeetion  with  alleged  cigar  store,  was  the 
sale  of  whisky,  and  to  show  that  he  knew  of 
them,  and  that  Uquora  were  mtermiUKled  with 
other  Koods  aa  tondioK  to  ahow  that  partic- 
ular sale  waa  a  part  of  defendaDt'i  business.— 
Bandy  t.  HUte,  184  795. 
€»38l  (Okl.Cr.App.)  Evidence  of  preTioqs 
good  character  may  tend  to  leasen  the  punish- 
ment awarded  upon  the  cooviction. — Emat  v. 
State,  184  P.  793. 

IWI)  Docninentarr  BTldence  and  Explnalon 
ot  Pftrol  Evidence  Ther«br> 

«=>444  (OU.Cr.App.)  in  trial  for  statutory 
rape,  a  note  or  letter  waa  property  admitted, 
where  prosecutrix  teatifled  that  she  received  it 
from  the  defendant  and  therp  was  proof  that 
it  was  in  his  handwriting.— Glowers  r.  State, 
184  P.  790. 

(I)  Opinion  'BvlAnnan. 

4ss>448(12)  '(Kan.)  In  prosecution  for  rape  on 
a  girl  under  12,  wherein  her  mother  on  crosa- 
examinntion,  testified  that  she  beard  a  lawyer, 
apparently  representing  her,  tell  defendant's 
brother  that  he  would  settle  for  a  certain 
amount,  and  that  lawyer  did  not  say  that  in 
that  case  there  would  be  no  further  prosecu- 
tion, an  objection  to  a  question  if  that  was  not 
what  be  meant  was  properly  sustained,  as  an- 
swer could  only  state  a  conclusion,— State  v. 
Loomer,  184  P.  723. 

(J)  Te«tlBittnr  of  Acoomptiees  nnd  Code- 
fen  dan  ta. 

«=)507(1)  <Ok].CrApp.)  An  intei;mediary  used 
by  an  officer  of  a  state  bank  in  securing  a  loan 
prohibited  by  Rev.  Laws  1910.  g  270,  is  not  in 
law  an  accomplice  of  the  officer  Ulegally  bor- 
rowing money  in  violation  of  BOch  aection. — 
Ernst  v.  State,  184  P,  793. 

fH)  Welirht  n^d  Snneiener. 

«s»552(l)  (Cal.)  Neither  mere  opportunity  to 
commit  a  crime  nor  perjured  teittimoDy  are 
sufficient  to  support  verdict  of  guilty. — ^People 
v.  Tom  Woo.  184  P.  389. 

4»554  (Cal.)  Neither  mere  opportunity  to  com- 
mit a  crime  nor  auspiciuus  circumstances  are 
sufficient  to  support  verdict  of  guilty;  nor  are 
false  statements  or  suspicious  testimony  suffi- 
cient—People V.  Tom  Woo,  184  P.  389. 
€=9559  (CaLApp.)  In  a  crimiaal  case,  the  fact 
that  a  conspiracy  existed  may  he  inferred  from 
facts  proved,  although  there  is  direct  uncontra- 
dicted testimony  thnt  no  conspiracy  existed. — 
People  v.  Sai-tori,  IM  P.  S70. 
€=»56l(3)  (Okl.Cr.Anp.)  Where  there  ie  legal 
evidence,  taken  together  with  evidence  of  pre- 
vious good  character,  showing  tbe  guilt  oi  de- 
fendant beyond  a  reasonable  doubt,  such  pre- 
vious good  character  cannot  legally  work  an  ac- 
quittal.—Ernst  V.  State,  184  P.  ~'.)3. 

Evidence  of  previous  good  character  may 
generate  a  doubt  of  guilt,  where,  without  such 
evidence,  no  such  doubt  could  exist. — Id. 
€=3562  {(^pl.)  To  sustain  a  conviction  there 
must  be  proof  that  the  offense  charged  waa  com- 
mitted, and,  second,  that  it  was  perpetrated  by 
the  person  or  persons  accused.— People  v.  Tom 

Woo,  184  P.  ssy. 

Xn.  TRIAX. 

(B)  Coni-ae  and  Conduct  of  Trial  In  Gen* 
«ml. 

^=>656l"2)  (Idiilio)  In  trial  of  several  for  homi- 
cide, wlicre  evidence  wns  admitted  as  to  appel- 
lant's puroliiisti  of  a  revolver,  and  as  to  his  coa- 
versiitidu  with  another  with  reference  thereto, 
the  court's  remark  iu  ruling  on  defendants'  mo- 
tion. Uiat  testini'iny  be  not  considered,  except 
as  BMHinst  appflliiut,  that  purchase  mi^ht  stand 
aa  relating  to  guilt  or  innocence  of  ell  defend- 
ants, was  not  objectionable  as  suggesting  tiiat 


an  inference  aboold  be  drawn  fitm  the  eri- 
dmce.— State  v.  Askew.  184  P.  47S. 

CC>  Reeeptlon  of  Bvidenee. 

e=>67fi  (Colo.)  A  written  offer  hj  defendanto  to 
show  that  a  witness  for  tbe  state  had  been  of- 
fered inmiunity  from  prosecution  was  pnperiy 
rejected,  on  objection  that  it  waa  not  specific, 
where  it  did  not  appear  that  the  offer  of  immuni- 
ty  was  made  by  any  person  in  authority,  or  who 
claimed  to  be  in  authority,  or  whom  the  wit- 
ness had  any  reason  to  presume  bad  any  au- 
thority.—Oastner  V.  People,  184  P.  887. 
<8=>678(1)  (X.M.)  The  state  in  a  proaecntion 
is 'not  compelled  to  elect  on  which  one  of  the 
two  or  more  offenaea  It  seeks  to  convict  the 
defendant,  where  the  evidence  d^ea  not  disclose 
separate  and  distinct  transactions. — State  v. 
Wfiaon,  184  P.  531. 

(Ukl.Cr.App.)  Under  Rev.  Laws  1910. 
S  5870,  Bubd.  4,  it  is  discretionary  with  tiic  trial 
court,  in  furtherance  of  juatice,  to  pennit  evi- 
dence in  rebuttal  which  would  have  been  com- 
petent evidence  in  dilef.— Tlngler  t.  State,  184 
P.  599. 

In  trial  for  homicide  the  admission  of  state's 
evidence  in  rebuttal,  after  defendant  had  rested 
without  offerinr  evidence  aa  to  his  general  char- 
acter, that  before  and  until  homicide  defend- 
ant had  been  frequently  seen  with  a  lewd  wo- 
man, and  at  her  room  and  bad  paid  htr  bills,  in 
view  of  an  instruction  limiting  its  effect  to  his 
motive  in  killing  deceased  to  prevent  him  from 
assisting  defendant's  wife  in  her  proceeding  for 
a  divorce,  was  not  error,  in  view  of  Rev.  Laws 
1910,  §  5870,  subd.  4.— Id. 

(K)  Arvnmenta  and  Condnot  of  Connsel. 

4t=>7i9(3)  (Cal.App.)  Where  complaining  wit- 
ness had  testified  on  croRs-examination  that  he 
had  not  discussed  case  with  deputy  district  at- 
torney, and  that  he  had  visited  the  office  of 
such  attorney,  but  had  left  without  discussing 
case,,  because  attorney  was  busy,  deputy  dis- 
trict attorney's  statement  in  argument  to  jury 
that  complaining  witness'  testimony  was  that 
"he  bad  not  discasaed  the  case  over  with  me  at 
all;  he  came  to  my  room  intending  to  talk  it 
over  with  me,  bi^  I  was  busy  and  did  not  talk 
it  over  with  him"  heJd  a  proper  summoninf: 
up  of  testimony  as  against  objection  that  the 
deputy  district  attorney  was  stating  his  own 
knowledge  of  the  subject.— Peq^le  v.  Baso,  184 
P.  881. 

(P)  ProTlnee  of  Conrt  and  Jnry  In  Ocn- 
eral. 

«=»793(2)  (NJd.)  A  court  ahonid  not  direct  a 
verdict  of  acquittal  where  there  ia  any  aub- 
Btantial  evidence  to  support,  or  tending  to  sup- 
port tbe  charge.— State  v.  Wilson,  1S4  P.  631. 
^=•763. 764(13)  (Cal.)  In  a  prosecution  for 
homicide,  where  circnmatantial  evidence  waa  re- 
lied on,  an  instruction  that  the  evidence  was 
legal  and  competent,  and  if  of  such  character  as 
to  exclude  every  reasonable  hypothesiB  other 
than  cuilt  the  jury  should  convict,  is  not  objec- 
tionable AS  tantamount  to  telling  the  jury  that 
the  evidence  was  sufficient— People  v.  Tom 
Woo,  1S4  P.  389. 

Where  tlie  evidence  in  a  homicide  case  was 
circumstantial,  instructions  that  because  of  con- 
ditions circumstantial  evidence  had  to  be  relied 
upon,  that  tbe  jury  should  exRmine  the  evidence, 
and  that  if  the  circumstances  proved  beyond  a 
reasonable  doubt  led  to  a  conclusion  <rf  guilt,  an  J 
such  conclusion  pointed  to  guilt  beyond  a  rea- 
sonable doubt,  the  jury  should  bo  find,  notwith- 
standing thnt  testimony  of  eyewitnesses  might 
be  more  satisfactory,  are  not  objectionable  as 
exhorting  the  jury  to  convict  and  excusing  tbe 
evideufre. — Id. 

(G)  NeceMltr.  Reqnl«lie«,  and  flnflieloner 
of  Inatructiona. 

«=»772<4)  (Kan.)  Where  complaint  on  which 
an  information  for  forgery  was  based  was  fliad 
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November  20,  1016,  wid  wher«  neither  Uie 
dates  fixed  hj  the  information  nor  b;  the  proof 
related  to  acta  committed  after  complaint  van 
filed,  an  instruction  that  state  mutt  prove  that 
aUeged  crime  waa  committed  within  two  reara 
bpfore  conuneQcement  of  action,  December  8, 
1816.  was  not  erroneous.~State  v.  Kenoedy, 
184  P.  734. 

^789(1)  (Okl.Cr.App.)  Trial  courts  ahould  not 
gire  any  instruction  attempting  to  define  the 
term  "reawHiaUa  doubt."— Tbompaon  t.  Stat^ 
184  P.  467. 

<=97Sg(9)  (Okl.Cr.App.)  An  Instmction  that, 
before  defendant  could  be  found  KuiltT.  the  jury 
moat  have  a  "fixed  aUdrng  conviction  of  guilt." 
was  not  n-roneons.— Thompson  v.  State,  184  P. 
467. 

«=»M6a)  (Colo.)  Repetition  of  definition  of 
offense  charged  is  unnecessary,  and  should  b« 
avoided,  if  possible.— Gaotner  v.  People,  184 
P.  887. 

«s>8l4(5)  (Kan.)  Where  the  evidence*  of  the 
complainant,  if  trae,  shows  the  commission  of 
the  completed  otFense  of  rape,  and  there  is 
nothing  in  record  to  saggest  atisence  of  pene- 
tration, no  material  error  ia  committed  in  re- 
fusing instmction  that  state  most  prow  actual 
penetration.— State  v.  Loomer,  184  P.  723. 
4=>8I4(17)  (Kan.)  In  a  prosecution  for  forgery 
where  most  of  the  evidence  was  positive,  a  fail- 
are  to  instruct  <m  drenmstantiu  evidence  was 
not  error.— State  v.  Kennedy.  184  P.  784. 
«»8I4(20)  (Okl.Cr.App.)  In  view  of  Rev. 
Laws  1910,  f  5905,  the  trial  court  should  not 
instruct  upon  any  degree  of  the  crime  of  which 
there  is  no  evidence  tending  Co  show  the  de- 
fendant's guilt.— Rhoades  v.  State.  184  P.  913. 
«fc3822(l)  (Okl.Cr.App.)  paragraphs  of  instruc- 
tions given  and  excepted  to  by  defendant  must 
be  considered  in  connection  with  all  instruc- 
tions given;  and  unless  prejudicial  error  ap- 
pears when  BO  considered,  the  paragraphs  rom- 
plaiiied  of  are  not  nfcessarilv  rpversiblc  error. 
-Mathews  v.  State,  184  P.  468. 
«s>822(l)  (Okl.Cr.App.)  The  instructions  must 
be  considered  as  a  whole,  and  when  considered 
together.  If  they  fairly  and  correctly  state  the 
law  applicnble  to  the  case,  they  will  be  suffi- 
cient.—Gunter  V.  State,  184  P,  797. 
^=»823tl)  (Cnl.Apr>.)  An  erroneous  instruction 
is  not  cured  by  the  giving  of  one  correct  in 
law.— People  v.  Neetens,  184  P.  27. 

(BTl  Ite«iieBts   for  lKStra«4laBs. 

9s»824(9)  (Kan.)  In  a  prosecution  for  forgery 
where  most  of  the  evidence  was  positive,  a 
failure  to  instrnct  on  circumstantial  evidence 
was  not  error,  where  defendant  did  not  request 
any  particular  instruction  on  that  character  of 
evidence.— State  v.  Kennedy,  184  P.  734. 
«=s>829(l)  (Okl.Cr.App.)  It  is  not  error  for 
the  trial  court  to  refuse  to  give  a  requested  in- 
stmction if  the  prindi^es  of  law  therein  con- 
tained are  covered  in  the  general  instructions. 
—Crock  V.  State,  184  P.  917. 
«=9829(18)  (Kan.)  Where  court  Instructed  that 
before  defendant  could  be  ciHivicted  on  any  of 
counts  of  information  for  forgery  the  jury  must 
believe  beyond  a  reasonable  doubt  that  he  was 
guilty  as  charged,  failure  to  Instmct  that  they 
should  acquit  unless  they  did  so  believe  from 
the  evidence  was  not  error.— State  v.  Kennedy, 
184  P.  734. 

'    XIII.  MOTIONS  FOR  MEW  TRIAL 
AND  IN  ARRB8T. 

«S3938(1)  (Okl.Cr.App.>  Motions  for  new  trial 
on  the  ground  of  newly  discovered  evidence  arc 
addresned  to  the  discretion  of  the  trial  court. — 
Rhoades  v.  State,  184  P.  913. 

Unless  the  newly  discovered  evidence  is  ma- 
terial to  the  issues  and  it  is  clearly  probable 
that  on  a  subseQuent  trial  there  would  be 
a  different  result  because  of  it,  a  new  trial  irill 
not  b«  granted^Id. 


4s»845(l)  (OkLCr-App.)  Where  a  codeLoidant 
testified  at  trial  that  be  had  no  knowledge  of, 
or  connection  with  the  commission  of  larceny 
chanred,  no  evidential  w<dght  could  be  given  to 
hu  alleged  newly  discovered  .evidence  that  he 
alone  committed  the  crime;  charged,  without  the 
knowledge  or  assistance  of  defendant,  so  that 
a  new  trial  on  that  ground  waa  properly  denied. 
— WoUs  T.  State,  184  P.  46S. 

XT.  APPEAI.  AND  ERROR,  AND 
CERTIORARI. 

(A)  Fovn   at   Rem^Ay.  JarladletloB,  a»d 

RlVbt  *f  Rerlevr. 

«=s>l023(8)  (CaI.App.)  Order  denying  motion 
in  arrest  of  judgment  is  not  appealable^— Peo- 
ple V.  Williams,  184  P.  488. 

(B)  Presentation  nnA  R«B«rTKtlon  In  l<ow» 

er  Court  of  Gronnda  of  Review. 

«=»i032(5)  (Okl.Cr.App.;  To  raise  the  ques- 
tion of  the  sufficiency  of  information  in  the  ap- 
pellate court,  a  demurrer  or  other  propv  ob- 
jection should  be  made  thereto  in  the  trial 
court.— Rhoades  v.  State,  184  P.  913. 
«=»II}36(1)  (Kan.)  In  prosecution  for  rape  on 
a  girl  12  years  of  age,  where  defendant's  wife, 
testifying  in  his  behalf,  was  asked  whether 
she  heard  complainant  make  certain  state- 
ments, assignment  of  error  to  the  sustaining  of 
objection  coold  not  be  reviewed,  where  no 
showing  was  made  as  to  what  the  answer  would 
be.— SUte  v.  Loomer,  184  P.  723. 
<S=3 1038(1)  (Okl.CrJipp.)  Where  the  record 
shows  no  objection  or  exception  to  the  instrac- 
tions,  they  will  not  be  examined  by  Criminal 
Court  of  Appeals  to  discover  other  than  funda- 
mental errors.— Gunter  v.  State,  184  P.  797. 
€=>i043(l)  (Idaho)  Where  defendants  during 
the  trial  objected  to  introduction  of  any  evi- 
dence by  the  state  because  the  informatiou  did 
not  state  facts  sufficient  to  constitute  a  public 
offense,  and  assigned  the  overruling  of  the  ob- 
jection as  error,  the  sufficiency  of  infotaation 
was  properly  before  Supreme  Court  on  appeal, 
in  yit'w  of  Comp.  Laws,  I  7750.— State  v.  Mc- 
Loy,  184  P.  470. 

€=>I056(1)  (Okl.Cr.App.)  Where  the  record 
shows  no  exception  to  the  instructions,  they 
will  not  be  examined  by  Criminal  Court  of  Ap- 
peals to  discover  other  than  fundamental  er- 
rors.—Gunter  v.  State.  184  P.  797. 
«=>I063(3)  (Okl.Cr.App.)  Contention  that  pre- 
liminary court  which  committed  defendant  was 
not  an  existing  court,  and  that  verdict  should 
be  set  aside  on  that  account,  not  raised  in  the 
motion  for  new  trial  or  in  petition  in  error, 
would  not  be  considered  by  Criminal  Court  of 
Appeals.— Wells  v.  State,  184  P.  465. 

(C)  Protsccdlnva   for  Trnnsfev  at  Caasa, 

and  Effect  TKereof. 

<t=»IO70  (Okl.Cr.App.)  As  the  purpose  of  a 
criminal  action  is  to  punish  the  defendant  in 
person,  the  action  must  uecessarily  abate  upon 
his  death  pending  the  appeal.— Klncheloe  v. 
SUte,  184  P.  602. 

(D)  Reeoird  and  Proceedlass  Wet  la  Ree^ 

ord. 

^=»l  119(4)  (N.M.)  Alleged  improper  remarks 
of  counsel  In  his  argument  to  the  jury,  not 
made  a  part  of  the  record  on  appeal  by  bill 
of  exceptions,  will  not  be  considered.— State 
V.  Hawkins,  184  P.  977. 

(E)  Aaslvnment  of  Errors  and  Briefs. 

«s>l  129(1)  (Okl.Cr.App.)  Contention  that  pre- 
liminary conrt  which  committed  defendant  whk 
not  an  existing  court,  and  that  verdict  should 
be  set  aside  on  that  account,  not  raised  in  mtti- 
tion  in  error,  would  not  be  considered  by  Cfrim- 
inal  Court  of  Appeals.— Wills  v.  State,  184  P. 
405. 

^1129(6)  (OkI.Cr.App.)  An  assignment  of 
error  that  '*the  verdict  ia  contrary  to  the  law 
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and  the  evidwce,"  doei  not  ridie  the  qnestion 
of  the  sufficiency  of  the  information.— Khoadee 

T.  State.  184  P.  018. 

«=»M30(2)  (Okl.Or.App.)  Where  brief -for  de- 
fendant on  appeal  does  not  comply  with  rule 
7  ( 165  Pac.  X)  of  the  Grhuinal  Court  of  Ap- 
peals by  incorporattnf  "the  full  substance  of 
evidence  admitted  or  rejected,  statintr,  specifical- 
ly the  objectiou  thereto,"  that  court  will  not 
closely  scrutinize  record  to  substantiate  defend- 
ant's claim  of  error  in  admiaaion  or  rejection 
of  evidence.— Rhoadea  t.  aute,  184  P.  91S. 

(F)   Diamlaaml*  HmvIsc  amd  RofeoaHav* 

«s»M3((4)  '(Okl.Cr.App.)  Where  an  appeal 
from  a  judgment  of  conviction  is  pending  in  the 
Criminal  Court  of  Appeals,  and  plaintiff  in  er- 
ror is  granted  and  accepts  a  parole,  and  the 
fact  ia  Drought  to  such  court's  attention,  the 
appeal  will  be  dismissed,  as  having  been  aban- 
doned.—Brown  T.  SUte,  184  P.  812. 

(G)  Review. 

^1134(3)  (OU.Cr.App.)  Where  trial  court, 
in  sustaining  demurrer  to  Indictment  against 
two  for  conspiracy,  made  no  order  authoriziug 
BubmiasiOQ  to  another  grand  jury  or  directing  a 
prosecution  by  information,  and  petition  in  er- 
ror was  filed,  but  no  brief  was  nled  by  cjunty 
attorney  or  special  prosecutora,  the  Attorney 
QeneraTa  motCao  to  oismisa  appeal,  because  at- 
tempted prosecution  was  at  an  end  and  case 
presented  only  a  moot  question,  involving  only 
an  elementary  principle  of  pleading,  will  be 
granted.— State  v.  Sullivan,  184  P.  921. 
«=»II37(5)  (Okl.Cr.App.)  In  a  prosecution  for 
selling  intoxicating  liquor,  defendant  could  not 
complain  of  the  refusal  to  exclude  evidence  of 
other  sales  in  his  place  of  business,  near  the 
time  of  the  sale  alleged,  where  the  evidence 
was  elicited  and  invited  on  cross-examination 
by  .his  counsel,  even  if  its  exclusion  was  er- 
ror.—Buudy  V.  State,  184  P.  7fl5. 
«=9||59(2)  (Cal.)  Where  the  sufficiency  of  the 
evidence  to  sustain  a  conviction  was  attacked 
on  appeal,  the  appellate  court  must  assume  In 
favor  of  the  verdict  the  existence  of  every  fact 
which  the  jury  could  have  deduced  from  the  ev- 
idence, and  determine  whether  such  facts  are 
Huihcient  to  support  the  verdict. — People  v.  Tom 
Woo,  184  P.  3S1). 

^1159(2)  (Idaho)  Where  there  is  subsUntial 
evidence  to  support  the  verdict,  the  ju'lgmcnt 
baaed  thereon  will  not  be  reversed  on  appeal.— 
State  V.  Askew,  184  P.  473. 

«&=»II59|2)  (N.M.)  Whore  the  verdict  of  the 
jury  ie  supported  by  substautiul  evidence  it 
will  not  he  disturbed  upon  appeal.— State  v. 
WUaon.  184  P.  5S1. 

•Sr=>l  159(2)  (Okl.Cr.App.)  The  jury  is  the  ex- 
clusive judge  of  the  weight  of  the  testimony,  and 
its  verdict  of  guilty  will  not  be  set  aside  for 
want  of  evidence  to  sustain  it,  where  there  is 
any  evidence  in  the  record  from  which  it  could 
legitimatoly  draw  the  conclusion  of  guUt.— 
Wells  V.  t?tatc.  184  V.  4<i5. 
«»l  159(2)  (Okl.Cr.App.)  Where  there  is  ev- 
idence in  the  record  which,  if  believed  by  the 
jury,  is  sufficient  to  support  the  conviction,  the 
appellnte  court  will  not  reverse  the  judgment 
liecfluse  nf  the  alleged  insufliciency  of  the  evi- 
dence.—Khoadea  V.  State,  1M4  V.  913. 
^=al  159(3)  (Cal.App.)  On  appeal  from  a  con- 
viction of  burglnry,  conflicts  in  the  evidence 
must  be  resnivcd  against  defendant. — People 
V,  Wngner,  aS4  P.  S7G. 

®=>1I59(.'J)  (Okl.Cr.App.)  ^Vhere  the  sUte's 
evidence  in  a  proH<>rution  for  nssault  is  suffi- 
cient to  support  a  verdict  of  conviction  and  a 
judftment  thereon,  it  was  for  the  jury  to  decide 
the  conflict  in  the  evidence,  aud  the  judgment 
of  conviction  will  be  affirmed. — Autry  v.  State, 
184  P.  "SC. 

€=>!  159(3)  (Okl.Cr.App.)  Where  there  is  evi- 
dence in  record  from  which  jury  could  reason- 
ably infer  that  defendants  are  guil^  of  tb« 


crime  durged,  the  judcment  of  conviction  wiD 
not  be.  reversed  because  the  evidence  U  eon- 
flicting.-Gunter  v.  State,  184  P.  797. 
^1159(4)  (Okl.Gr.App.)  Where  the  evidence, 
if  believed,  was  auffident  to  austnin  convietioo, 
although  there  was  a  sharp  conflict  betwe(>n  the 
testimony  given  by  witnessea  for  tho  state  and 
those  for  defendant,  in  a  prosecution  for  keep- 
ing a  disorderly  house,  it  was  for  the  jary 
determine  whom  they  would  believe  and  wbom 
they  would  disbelieve.— Thompson  v.  State,  1S4 
P.  467. 

<Ss9 1 1 60  (Cal.)  It  is  the  function  of  the  jury  in 
the  first  instance,  and  of  trial  court  after  ver- 
dict, to  determine  what  facts  are  established  by 
the  evidence,  and  b^ore  a  verdict,  which  has 
been  approved  by  the  trial  court,  can  be  set 
aside  on  appeal,  on  the  ground  of  insufficiency 
of  evidence,  it  must  clearly  appear  that  there 
is  no  substantial  evidence  to  support  the  cun- 
clueion  reached.— People  v.  Tom  Woo,  184  P. 
380. 

^»  1 1 701/2  (2)  (Kan.)  In  prosecution  for  rape 
on  a  girl  12  years  of  age,  answers  of  state's 
witnesses  to  prosecutor's  questions,  essentiall; 
negative  and  adding  nothing  to  case  against  de- 
fendant, and  questions  to  complainant's  moth- 
er as  to  whether  her  daughter  bad  told  her 
what  caused  her  condition,  to  which  she  an- 
swered affirmatively,  but  no  further  inquiry 
was  made,  and  her  answer  that  she  could  not 
tell  when  a  portion  of  the  human  anatomy  is 
infected,  were  not  prejudicial  to  defendant.— 
State  V.  Loomer,  184  P.  723. 
€=91171(3)  (CatApp.)  Where  complaining 
witness  unequivocally  stated  during  cross-ex- 
amination that  he  had  not  discussed  case  with 
deputy  district  attorney,  deputy  district  attor- 
ney's statement  in  argument  to  jury  that  the 
testimony  of  complaining  witness  was  that 
"be  had  not  talked  the  case  over  vrith  me  at  all; 
he  ceme  to  my  room  intending  to  talk  it  over 
with  me,  but  I  wa«  busy  and  did  not  talk  it  over 
with  him" — if  imoropei^  as  statement  of  dep- 
uty district  attorney's  own  knowledge,  waa 
harmless.— People  v.  Razo,  184  P,  881. 

172(2)  (Kan.)  Where  there  was  abundant 
proof  to  show  intent  with  which  defendant's 
alteration  in  employer's  passbook  was  made,  a 
mere  statement  of  general  presumption  that  a 
man  intends  the  reasonable  and  natural  con- 
senueuces  of  any  intentional  acts  could  not  pos- 
sibly hurt  defendants.— State  v.  Kennedy,  184 
P.  734. 

<^II72(S>  (Colo.)  Instrucdon  that  either  of 
two  defendants  jointly  informed  against  could 
tie  separately  convicted  or  acquitted,  if  errone- 
ous, was  hormless.  where  both  were  convicted. 
— Castner  v.  People.  184  P.  387. 

172(10)  (Okl.Cr.App.)  Where  trial  court 
gives  certain  oral  instructions,  and  parts  there- 
of are  afterwards  reduced  to  writing  and  filed 
as  parts  of  record,  and  a  part  thereof  is  not 
reduced  to  writing,  and  it  appears  to  Criminal 
Court  of  Appeals  on  examinatiou  of  entire 
record  that  jury  was  probably  misled  as  to  law, 
to  defendant's  substantial '  prejudice,  a  convec- 
tion will  be  reversed,  and  cause  remanded.— 
Khoades  t.  State,  184  P.  913. 

(H)  Determlnetlon  and  Dla^altloii  of 
Cm  Me. 

®=»l  180(4)  (CaLApp.)  In  prosecution  for  lar- 
ceny committed  by  stealing  prosecuting  wit- 
ness' po(4[etbook  during  nighttime  while  shar- 
ing bis  room,  where  prosecuting  witness  had" 
testified  that  be  had  not  held  defendant  a  pris- 
oner until  arrival  of  police,  court's  refusal  to 
permit  witness  to  testify  during  cross-examina- 
tion whether  he  had  made  a  statement  incon- 
sistent with  such  testimony  was  not  reversible 
error,  under  Const,  art.  6,  5  4%,  where  evi- 
dence was  amply  sufficient  to  warrant  convic- 
tion; a  miRoarriaee  of  justice  not  having  re- 
sultcd.— People  v.  "Williams.  184  P.  498. 
«=•  1180(4)  (Colo.)  Where  court  directed  vei- 
diet  of  not  guilty  as  to  two  of  due*  oounts  of 
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information,  n-Qdition  of  Terdlct  of  guilty,  not 
tcentioning  such  two  counts,  and  court's  recep- 
tion of  verdict  witbont  requirine  It  to  be  smend- 
od,  so  as  to  comply  with  his  instructions,  was 
not  prejudicial  to  defendants,  since  failare.  of 
rpoord  to  show  acquittal  on  such  counts  ia  omis* 
ttion  of  a  mere  formality,  which  will  be  correct* 
«d  on  motion.—Caatner  v.  People,  184  P.  387. 

186(4)  (Idaho)  ThouKh  the  sustaining  of 
an  objection  to  a  question  asked  a  witness  on 
cross-examination  is  erroneous,  the  judgment 
will  not  for  that  reason  be  reversed,  where  such 
action  dtd  not  prejadice  the  appellant's  sab- 
Htaatial  righta;  Comp.  Laws,  {  8070,  requiring 
the  coQTt  to  disregard  technical  errors.— State 
V.  Askew.  184  P.  473. 


^1206(1)  (CaLApp.)  Indeterminate 
tence  Law  (Pen.  Code.  { 


XVn.  PUKISHMElfT  AND  PBETEM- 
TIOR  OF  OKIKX. 

Sen- 
lies;  St.  1917,  p. 
665),  held  constitutional  as  to  offenses  com- 
mitted after  its  enactment.— People  t.  Bazo, 
184  P.  881. 

CROPS. 

See  Abatement  and  BeTivaL  •»55;  Aasisn- 
ments,  ^^'^i ;  Exchange  ot  Propariy.  ^»S. 

CUSTOMS  AND  USAGES. 

See  Carriera.  «=»113;  Mines  and  Bfinerals, 
118;  Railroads,  «=3)366. 

^»t3  (Colo.)  The  words  "usual  and  customa- 
ry," in  provision  of  contract  granting  exclusive 
ice  cream  privileges  at  pavilions  and  boating 
privileges  on  lake  in  city  park,  that  city  wili 
furnisli  the  usual  and  customary  music,  both 
OS  to  amount  and  quality,  do  not  refer  to  usage 
or  custom  in  the  technical  legal  sense,  but  to 
the  ordinary  and  usual  practice  of  the  city  in 
the  park,  and  require  the  music  to  be  at  the 
same  places  as  before.— City  &  County  of  Deu- 
ver  V.  Bowen,  184  P.  357. 

4=>I3  (Or.)  A  general  custom  known  to  both 
contracting  parties  respecting  the  subject-mat- 
ter of  thdr  stipulation  is  in  a  certain  sense  a 
law  covering  them,  bo  that  it  fe  not  necessary 
to  mention  it  in  writing.— Hurst  v.  liarson,  184 
P.  258. 

«»15(i:(  (Or.)  Where  contract  for  sale  of  po- 
tatoes did  not  specify  who  was  to  furnish  the 
means  of  transportation,  evidence  of  a  custom 
requiring  buyer  of  less  than  a  carload  of  pota- 
toes to  furnish  car  was  admissible  under  L.  O. 
L.  f  727,  subd.  12.— Hurst  v.  Larson.  184  P.  258. 
«s>l6  (Or.)  Under  L.  O.  L.  |  727,  snbd.  12, 
evidence  of  usage  is  admissible  only  as  a  means 
of  interpreting  act,  contract,  or  instrument, 
where  true  character  thereof  is  not  otherwise 
plain,  and  is  not  adndssible  to  add  new  terms 
or  Btipnlations  to  contract  or  contradict  explicit 
terms  thereof.— Hurst  v.  Larson.  184  P.  258. 
€=»I7  (Colo.)  A  provision  in  a  bill  of  lading, 
that  the  carrier  shall  not  be  liable  for  prop- 
erty left  on  certain  kinds  of  sidings  nntil  the 
cars  are  attached  to  trains,  may  be  altered  by 
custom  and  usage.- Atchison.  T.  &  S.  F.  Ry. 
Co.  V.  Colorado  Alfalfa  Mill  &  Power  Co.,  184 
P.  373. 

«s»l9(l)  (Colo.)  In  an  action  against  a  car- 
rier to  recover  fw  tlie  Joss  of  property  left  on 
siding,  the  burden  was  upon  the  plaintiff  to 

show  that  a  stipulation  in  the  bill  of  lading, 
to  the  pffect  that  the  carrier  should  not  be 
liable  for  property  on  such  a  siding,  had  been 
altererl  by  custom  and  usage,  and  the  extent  of 
the  modification.—Atchiaon,  T.  ft  S.  F.  Ry.  Co. 
V.  Colorado  Alfalfa  Mill  &  Power  Co.,  184  P. 
878 

DAMAGES. 

See  Appeal  and  Error,  «==>932,  979,  1033. 
1064.  1140;  Oorporatinns.  «=9»133:  Death, 
«S9>B6;  Evidence,  ^323,  501;  Landlord  and 


Tenant,  «=>133;  Libel  and  Slander,  «=>107. 
121,  123;  Mechanics'  Liens,  ©=>254;  Mu- 
nicipal Corporations,  ®=>845;  Sales,  C=s>418, 
442;  Specific  Performance,  ®=>128:  Trusts, 
«=>66;  Vendor  and  Purchaser,  ®=»330,  341. 

m.  OBOUNDS  AHD  SUBJECTS  OF 
GOMPENSATORT  DAMAGES. 

(A)    Direct    «r    Remote,    ContliiKent,  or 
ProapectiTe*  Coaaoanenoea  €»r  Ijossbs. 

®=339  (Or.)  In  an  action  against  the  owner  of 
a  tugboat  for  destruction  of  plaintiff's  fish  trap, 
although  such  trap  may  not  have  "rental  value," 
in  the  usual  sense  of  tlie  term,  yet  it  has  a  usa-> 
ble  valnc,  which  plaintiff  would  be  entitled  to 
recover.— Anderson  v.  Columbia  Contract  Co., 
184  P.  240. 

«=340<3)  (Colo.)  That  the  extent  of  loss  of 
business  as  an  element  of  damages  cannot  be 
exactly  determined  does  not  prevent  recovery 
on  account  thereof.— City  &  County  of  Denver 
v.  Bowen,  184  P.  357. 

V.  EXEMPI.ABT  DAMAGES. 

«=39l(l)  (Okl.)  Under  Rev.  Laws  1910,  8  2851, 
to  entitle  a  plaintiff  to  exemplary  damage  in 
an  action  sounding  in  tort,  the  proof  moat 
show  some  element  of  frand,  malice,  or  oppres- 
sion, actuated  by  or  accompanied  with  some 
evil  intent,  or  resulting  from  such  gross  neg- 
ligence as  is  deemed  equivalent  to  surh  intent. 
—Haskell  Nat  Bank  t.  Stewart,  184  P.  463. 

•n.  MEASmtB  OF  DAMAGES. 
(B)  lalnries  to  Property. 

e=s>l09  (CaLApp.)  In  an  action  Involving  dis- 
puted water  rights,  where  plaintiff  soTight  dam- 
ages for  the  flooding  of  his  lands  when  dcfen<f- 
ants  turned  an  increased  amount  of  water  into 
their  ditch,  held,  that  the  measure  of  damages 
for  the  flooding  of  the  lands  was  not  the  fair 
rental  value  of  the  property  overflowed,  but 
under  Civ.  Code,  S  wag  an  amount  which 

would  compensate  for  all  the  detriment  canscd 
thereby.— Barr  v.  Branstetter,  184  P.  409. 

<0  Breaafe  of'ContrMt,  - 

4=^123  (Okl.)  The  measure  of  dama^ces  for  de- 
fects tu  construction  work  of  a  building  sub- 
stantially completed  according  to  specifications 
is  ttie  cost  of  r^airinit  defects,  and  not  the  dif- 
ference in  value  of  building  as  conBtrnctcd  and 
what  it  would  have  been  if  ronstracted  accord- 
ing to  spedflcationB.— Stewart  r.  Riddl^  184 

P.  44a 

vnx.  PLEADnro.  evxdehce*  and 

ASSESSMENT. 

(A)  PIcadlK*. 

^»I42  (Idaho)  "Spedal  damages,"  which  are 
those  which  are  the  natural,  but  not  the  neces- 
sary, conspquences  of  the  act  complained  of, 
must  be  pleaded  before  evidence  thereof  can  be 
received  or  a  recovery  had. — Eirk  v.  Madareita, 
184  P.  226. 

(B)  VvtOsnoe. 

<©=>I74(1)  (Or.)  In  an  action  against  the  owner 
of  a  tugboat  for  destruction  of  plaintiff's  fish 
trap,  although  such  trap  may  not  have  "rental 
volae,"  in  Che  usual  sense  of  the  term,  yet  it 
has  a  usable  value,  which  plaintiff  wonid  be  en- 
titled to  recover,  and  evidence  as  to  the  amount 
of  the  fish  catch  just  prior  to  injury  or  doatruc- 
tion  and  just  after  repair,  together  with  evi- 
dence of  the  catch  of  other  nearby  traps  be- 
tween such  times,  was  competent  evident-e,  not 
for  the  purpose  of  measuring  the  compensation, 
but  for  estimating  the  usable  or  rental  value. 
—Anderson  v.  Columbia  Contract  Ca»  184  P. 
240. 

DATE. 

See  Wills,  ^ISfK  28S. 
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DEATH. 

Bee  Abfttement  End  Revival,  4=>55;  Appeal 
aod  Error,  «»333.  803,  970;  CrimiDal  Xaw, 
«=>1070;  Divorce,  *s=>309;  Evidence,  «=» 
207.  293,  297;  Master  and  Servant,  «=>217, 
234,  270,  288,  289,  296,  332;  Principal  and 
^u|^«s»43;  Trial,  «s>2S3:  WitneaaeN, 

n.  ACTIONS  FOB  OAVSIBO  OEATK. 

(A)  Rlvkt       AvtiaM  «a«  DvfwMa. 

^»3I(2)  (Or.)  A  itonreaident  alten  m»  maiO' 
tain  an  action  under  the  Employers'  Liability 
Act,  for  the  death  of  her  son  againet  his  em- 

?loyer,— Oairin  t.  Weatem  Cooperage  Co.,  1S4 
'.  555. 

(B)  D^mmmcm,  Pbrfcltvre,  or  F1m«. 

€=>95(2l  (Or.)  Recovetr  for  death  under  Em- 
ployers' Liability  Act,  |  4,  ia  limited  to  the  net 
amount  which  decedent  vonld  probably  have 
saved  from  his  earniasa  considerinK  his  age, 
health,  ability,  habita  of  industry,  and  mental 
and  physical  bcIU,  bo  far  as  affectioK  bia  cnpac- 
Itj  for  earning  or  rendering  aervices  or  ae- 
oamulatinft.— Kantg  v.  Emerson  Hardwood  Co., 
184  P.  253. 

43>95(2)  <Or.)  In  a  mother's  action  under  the 
Employers*  laability  Act  for  the  death  of  her 
son,  an  instrucHon  that  the  jury  might  coq< 
Rider  his  age,  life  expectancy,  health,  ability, 
habits,  mental  and  physical  skiU,  and  the 
amount  which  he  would  probably  have  saved 
from  his  earnings,  held  proper. — Garvin  t.  Weat- 
era  Cooperage  Co.,  184  P.  D55. 

(F)  Trla.1,  jDdvBi*Bt,  audi  Hev-lew. 

4si>l05  (Okl.)  In  an  action  under  federal  Em- 
pIoyerB'  Liability  Act  April  22,  1908  <U.  S. 
Cbmp.  St  88  8fl57-S()65),  for  nr^ligent  death, 
the  verdict  may  apportion  the  damages  among 
the  beneficiariefl.— Lusk  v.  Bandy,  181  P.  144. 

DEEDS. 

See  Acknowledgment,  ^»48;  Appeal  and  Er- 
ror, •@=»883,  1058;  Boundaries.  (3=>3;  Can- 

_  cellation  of  Instruments.  4=»34;  Easements, 
«»3,  42;  Escrows,  ^sS,  14;  Evidence,  €=9 
181;  Executors  and  Administratorfi,  €=»?180; 
Husband  and  Wife,  <S=>2<\fi\  Mnrteages;  Far- 
titioD,  €=»S;  lUilroads,  €»72;  Reformation 
of  Infitrumcnts,  4s=3l7.  25 ;  Vendor  and  Pur- 
chaser. «=985.  116:  Waters  and  Water 
Courses,  «=>156;  Wille,  €=>88. 

I.  REQUISITES  ANB  TAUDITT. 
(B)  Validity-. 

«=»68(3)  (Xev.)  Mother's  deed  to  daughter,  ex- 
ecuted while  mother  was  in  hor  la^t  illuoss,  and 
at  a  time  when  slio  was  not  capable  of  coiipre- 
hending  fully 'and  fairly  the  nature  and  effect  of 
the  tr&nsnctioQ,  held  void.— Adams  v.  Wagoner, 
1S4  P.  814. 

«=»68(5>  (Okl.)  In  action  to  set  aaide  a  deed 
on  account  of  grantor's  mental  weaknena  the 

test  applirablc  is  the  same  ns  in  oMier  forms 
of  mental  de  ran  cement,  and  the  deed  is  voiditble 
if  grantor  nt  it»  execution  was  m  far  intoxicat- 
ed as  to  be  uuablu  to  compn-hend  the  nature 
and  conso<]ucncc  of  his  act  and  unabla  to  bring 
to  bi--ar  any  intelligent  choice.~Miller  v.  How- 
ard, 184  P.  773. 

m.  coirsTRuoTioir  Ann  opera- 
tion. 

(A)  General  Rnlea  of  ConNtrnetlon. 

e=>99  (Mont.)  Under  Jicv.  Codes.  §  l>0;il,  pro- 
vidiug  that  severiil  contrnets  rein  ting  to  the 
same  matters  are  to  be  taken  together,  a  deed 
and  a  written  contract  which  obligated  the 
Enintee  to  mfike  <;ort.iin  pnymeiits  and  limited 
the  estate  hrl-l  part  of  one  transactioii,  regard- 
less of  whether  they  were  exei-uted  on  the 
same  day,  or  whether  the  contract  was  exe- 


cuted on  the  day  following  exeeutltni  of  the 
deed  as  cUimed  by  tbe  grantee. — Smith  t.  Hoff- 
man, 184  P.  842. 

(O  BststM  rad  Imtttvcsts  CrM<«A. 

^=>I20  (Okl.)  Where  a  grantee's  deed  wu  void, 
he  could  convey  no  rights  tberenadn  to  othm. 
-Smith  V,  Braley,  184  P.  580. 
4s|2l  (CaLApp.)  Where  purchaser  made  quit- 
claim of  the  property  to  third  party,  a  subse- 
quent quitclaim  deed  eerved  npon  vendor  by  pur- 
chaser was  insufficient  u  a.  tmder  of  reconvey- 
ance, sinee  it  failed  to  revest  vendor  with  title 
freed  from  the  cloud  creeted  by  contract  of 
sale,  for  a  quitclaim  deed  conveys  no  mare  th&o 
present  interest  ol  grantor.— BosenChal  v.  Sit- 
veira,  184  P.  68. 

(B)  Conditions  and  Restrictions. 

®=9l55  (Mont.)  Where  a  pantor,  aa  part  of 
the  same  transaction,  reqmced  the  grantee  to 
sign  a  written  memorandum,  providing  that 
the  grantee  should  make  monthly  payments  to 
a  named  individual,  and  that  the  estate  should 
continue  until  grantee's  marriage  or  death, 
Acid  that,  nnder  Bev.  Code*,  |  4902,  defining 
a  condition  subsequent  as  one  referring  to  a 
future  event  upou  the  happening  of  which  the 
obligation  becomes  no  longer  binding  upon  the 
other  party,  and  in  view  of  section  4623.  the 
deed  must  be  deemed  subject  to  a  condition  sub- 
sequent,  and  nonpayment  of  the  amount  stipu- 
lated or  remarriage  of  the  grantee  would  en- 
title the  grantor  to  recover  the  property.— 
Smith  V.  Hoffman.  184  P.  842. 
<S=>I W  (Mont)  Where  a  grant  was  on  condi- 
tion subsequent,  requiring  the  grantee  to 
make  monthly  payments  to  a  named  individual, 
the  condition  may  be  waived,  and  in-  view  of 
Rev.  Codes,  I  4906,  declaring  that  a  condition 
involving  a  forfeituie  must  be  strictly  inter- 
preted against  the  party  for  whose  benefit  it  is 
created,  the  grantor  cannot  ineist  on  a  for* 
feiture  because  of  the  grantee's  failure  to  make 
payments,  where  the  grantor  notified  the 
grantee  that  payments  need  be  continued  no 
longer.— Smith  v.  Hoffman,  184  P.  842. 

Where  a  deed  waa  subject  to  a  condition  sob* 
sequent,  requiring  the  grantee  to  make  pay- 
ments to  a  third  party,  the  grantor  is  estopped 
from  vialsting  on  a  forfeiture,  where  she  noti- 
fied the  grantee  that  paymenta  need  be  continu- 
ed no  longer,  regardless  of  the  bict  that  the 
waiver  of  the  condititm  was  without  conmdera- 
tion.— Id. 

Where,  as  part  of  the  same  transaction,  the 
grantor  required  the  grantee  to  sign  a  contract 
providing  for  monthly  payments  by  the  gran- 
tee to  a  third  person,  and  farther  proving 
that  the  land  should  revert  to  thejrnintor  on 
the  grantee's  marriage,  the  fact  that  the  gran- 
tor wrote  tbe  grantee  that  payments  need  be 
continued  no  longer,  etc.,  does  not  extinguish  the 
condition,  and  operate  to  give  the  grantee  a 
fee-simple  title;  there  being  no  consideration 
for  the  grantor's  waiver  of  tie  condition. — Id. 

IV.  FI.EADINO  AND  EVIDENCE. 
<^2II(1)  (Nev.)  In  action  to  cancel  moth- 
er's deed  to  daughter  executed  by  mother  while 
in  her  last  illness  and  a  few  hours  before  her 
death,  cvideuce  held  to  show  that  mother,  at 
time  of  executif)n  of  deed,  was  not  possessed  of 
sutfictent  intelligence  to  understand  fully  the 
nature  and  effect  of  tbe  transaction. — Adams  v. 
Wnponer,  184  I'.  814. 

®=32ll(l)  (Okl.)  In  action  to  cancel  and  set 
aside  a  deed  to  an  undivided  one-fourth  inter- 
est in  an  allotment  executed  after  a  written  op- 
tion to  purchase,  because  the  grantee  knowinx 
tlio  sreat  value  of  the  land  and  the  Krantur's 
wenkiii'ss  for  intoxicating  liquors  gained  bis 
conlideuce  and  by  use  of  liquor  obtiiined  tbe 
ofiliim  iiTid  deed,  held  on  the  evidence  that  a 
jiii]f;in'  iit  for  defendants  was  not  clearly  against 
tlie  weight  of  the  evidence.— Miller  v.  Kimmel, 
184  P.  7lii 
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«=>2II(1)  (Okl.)  In  action  to  aet  aaide  a  deed 
on  account  of  mental  weakness  or  intoxication 
of  grantor  at  its  execution,  evidence  heftt  not  to 
meet  the  test  of  mental  weakness,  etc— MlUer 
V.  Howard,  184  P.  773. 

In  an  action  to  set  aside  a  deed  on  account  of 
the  mental  weakness  of  tbe  c^antor,  tfae  jodg- 
ment  for  defendants  field  not  clearly  against 
the  weight  of  the  evidence. — Id. 
«=»2ir(4)  ^«v.)  Evidence  held  to  show  that 
motbt'r's  deed  to  daaghter,  with  whMn  mother 
was  living  at  time  of  ner  death,  execoted  while 
mother  was  in  her  ln«t  illness  and  a  few  hours 
before  her  death,  was  procured  by  undue  infln- 
ence  of  daughter.— Adams  v.  Wagoner,  181  P. 
814. 

DEPOSITIONS. 

See  Costs,  «s3l54. 

DEPOSITS. 

See  Landlord  and  Tenant,  9=>184. 

DEPOSITS  IN  COURT. 

See  Landlord  and  Tenant,  ^291. 

DESCENT  AND  DISTRIBUTION. 

See  Bastards,  ^s»tO;  Executors  and  Admin- 
istrators; Homestead,  ^=»145;  HuBbaad  and 
Wife,  «5>274:  Indians,  <»27.  28;  Taxa- 
tion. «=>858,  8T5.  886%;  Wills. 

X.  NATURE  AlfD  COURSE  TV  OEK- 
SRAI.. 

<S=3l  (CaLApp.)  Under  California  law  the  right 
of  heirship  in  an  intestate's  estate  is  founded  on 
the  statute  of  succession.— In  re  Marshall's  Es- 
tate, 184  P.  43. 

*=>I4  (Cal.App.)  Under  Civ.  Code,  8  1386, 
BUbd.  8,-  a  stepdaughter  succef^ed  to  the  title 
to  any  estate  vested  in  her  stepfother  at  the 
time  of  bis  death,  he  having  died  intestate,  so 
far  as  such  estate  consisted  of  community  prop* 
erty  of  his  predeceased  spoose,  the  daughters 
mother,  and  himself,  or  of  separate  property 
which  he  had  inherited  from  such  predeceased 
spouse. — In  re  Marshall's  Estate.  184  P.  43. 

The  source  of  the  title  of  a  widower  who  baa 
died  intestate,  whether  or  not  from  his  prede- 
ceased wife,  is  immaterial,  so  far  as  the  extent 
of  hia  estate  in  his  property  is  concerned;  but 
tbe  source  of  bis  title  is  materiel  in  establishing 
tbe  identity  of  hia  heirs,  as  a  stepdaughter,  un- 
der Civ.  Code,  %  1386,  anbd.  8.— Id. 

n.  PERSONS  ENTITZ<EI>  AND  THEIB 
RESPECTIVE  SHARES. 
<A)  n»irs  nad  N«xt  of  KIb. 

4=>33  fNev.)  Laws  1897,  c.  106,  regulating  de- 
scent, as  amended  by  Laws  1915,  c.  130,  g 
259,  providing  as  to  nephews  and  nieces  in  the 
third  degree  of  kinship,  excludes  a  grnndniece, 
from  any  inheritance,  so  that  such  };randniece 
was  not  an  "heir"  of  testatrix,  and  section  272, 
defining  the  right  of  representation,  does  not 
bear  on  the  former  section,  except  as  a  statuto- 
ry rule  of  biterpretation.— In  re  Mc£aT'a  Es- 
tate, 184  P.  305. 

m.  RIGHTS  AND  I^BIUTIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)  Hatnro  Md  Kstaklislim«Bt  at  RIffhta 
im  General. 

^=»74  (Idaho)  On  tlie  death  of  a  mother  intes- 
tate, leaving  a  husband  and  son,  an  undivided 
half  interest  in  her  separate  property  pnasctl 
immediately  to  the  son  under  Rev.  t;t.  1H87,  S 
51{X£,  the  succession  law  then  in  force  and  title 
to  such  interest  vested  in  him  at  her  death, 
suLjcpt  only  to  proper  administration.  (Per 
Budgf,  J.)-Glover  v.  Brown,  184  P.  649. 
184  P.-fi7 


4=982  (Okl.)  County  court's  order  approving 
settlement  of  beirship  contest  held  valid  and 
therefore  protected  administrator  in  making  pay- 
ment  out  of  estate  as  directed.— Vinson  v.  Cook, 

184  P.  97. 

Compromise'  of  doubtful  rights  are  upheld  by 
general  policy  as  tending  to  prevent  litigation, 
and  much  more  readily  will  courts  of  equity 
give  effect  to  compromises  of  confiicting  claims, 
where  they  partake  of  tbe  nature  of  family 
arrangementa. — Id. 

DISCHARGE. 

See  Bankruptcy,  «=s>387,  418. 

DISCRETION  OF  COURT. 

See  Guardian  and  Ward,  «=>10. 

DISLOYALTY. 

See  War,  «=»4. 

DISMISSAL  AMD  NONSUIT. 

See  Appeal  and  Error,  «;s>110,  262,  333,  361, 
414,  511,  635,  641,  655,  773,  786-803,  871. 
880;  Divoi-ce,  «=»18G:  Habeas  Corpus,  ®=» 
106;  Justices  of  the  Peace,  «=3l64;  Prohi- 
bition. «=9l3,  24;  Trial,  «=»139-165;  Venue. 

<8=>45.   

I.  VOIiUNTART. 

$=»7(1)  (Cal.)  An  atteini)ted  dismissal  of  the 
action  by  three  of  the  plaintiffs,  so  far  aa  they 
were  concerned,  after  the  findings  and  judgment 
had  been  signed,  but  before  they  had  been  filed, 
cannot  be  given  effect  under  any  of  the.provl- 
sions  of  Code  Civ.  Proc.  Si  B81,  581a,  BSlb, 
authorizing  diamfaaal. — MacDermot  t.  Grant. 
184  P.  .106. 

<@==>7(2)  (Cal.)  A  case  Is  submitted  after  the 
court  trying  tbe  case  without  a  jury  has  taken 
it  under  advisement'at  the  close  of  tbe  evideuce 
and  argument.— MacDermot  t.  Grant,  184  P. 

396. 

<S=>15  (Cal.)  It  la  wltliin  tbe  discretion  of  the 
trial  court  to  order  a  dismissal  in  certain  cases 
not  expressly  indicated  In  Code  Civ.  I*roc.  M 
r>81,  581a.  and  581b.— MacDermot  t.  Grant, 
184  P.  396. 

In  an  action  on  a  note,  the  trial  court  did  not 
abuse  its  discretion  in  giving  judgment  for  the 
whole  sum  in  favor  of  a  plaintiff  despite  tbe 
attempted  dismissal  of  the  action  by  three  plain- 
tiffs, so  far  as  they  were  concerned,  after  the 
findings  and  judgment  had  been  signed,  because 
the  note  had  been  satisfied  as  to  their  interests; 
no  legal  showing  thereof  being  made.— Id, 
®=>I6  (Cal,)  The  written  consent  to  dismissal 
of  the  action  by  plaintiff,  referred  to  in  Cotle 
Civ.  Proc.  f  581,  subd.  2.  is  wholly  ineffective 
unless  signed  by  the  attorney  of  record  of  the 
consenting  party.— MacDermot  v.  Grant,  184  P. 
396 

H.  INVOI.UNTART. 

€=»62  (Kan.)  Where  pleadings  and  statements 
of  counsel  show  that  plaintiff's  recovery  on  a 
note  depends  upon  a  partnemliip  accounting  and 

Elaintiu  refuses  to  proceed  after  burden  of  proof 
as  been  placed  on  him,  the  courts  may  right- 
fully dismiss  tbe  action  under  Civ.  Code,  i  305. 
subd.  5  (Gen.  St  1015,  8  72!)9).-Title  Loan  & 
Investment  Co.  v.  Fuller,  184  l\  727. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  ®=»1159;  Evidence.  ^»07; 
Indictment  and  Information,  ®=»110;  Nui- 
sance, «»77,  81,  84. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=s»710,  1134,  1171;  Ma- 
licious Prosecution,  <=>22. 
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DIVORCE. 

See  Criminal  Law,  «=907,  108;  Domtene,  ^ 
5;  Estoppel.  Erideoce,  4=»265;  Craard- 

Ian  and  Ward,  4s3>8,  11;  Judgment,  <^ 
632;  Master  and  Sertut,  0»38S;  Prohibi- 
tion, 4=24. 

IL  OBOUiriMI. 

«s»27(14)  (CalApp.)  Whether  apedfic  abaence 
*of  one  spouse  from  the  family  home  without 
consent  pt  the  other  constitutes  extreme  cnieltr 
depends  on  the  facts  and  circumstances  of  ea<£ 
particular  caBe.— Dapea  v.  Dupes,  184  P.  425. 
«s>27(18)  (CaLApp.)  Whether  any  particular 
acta  or  course  of  conduct  constitutes  extreme 
cruelty,  varraotinx  granting  of  a  divorce,  is  a 
question  of  fact  to  be  deduced  from  the  cir- 
cumstances of  each  case.— Dui>ea  t.  Dupes,  1S4 
P.  425. 

ZV.  JUBUDIOTION,  PBOOEEPnTOS, 
AMD  BBUKF. 

(A)  JwlsaiottOB,  TeMM,  «■«  UaaltaUoBB. 

«=3»«2(1)  (NaT.)  Aa  respecti  jurisdiction  in  di- 
vorce anita.  the  marital  statna  follows  the  mari- 
tal^ domicile.— Aaplnwall  t.  AipinwaU,  184  P. 

«s:^2(0)  (Nev.)  As  respects  jurisdiction  in  di- 
vorce salts,- the  marital  status  follows  the  mari- 
tal domicile,  and  is  independent  of  the  corporeal 
presence  of  either  or  both  of  the  parties. — Aa- 
pinwall  V.  Aspinwall,  1&4  P.  810, 

The  courts  of  a  state  are  without  jurisdiction 
of  the. subject-matter  of  an  action  tor  divorce, 
where  neither  party  has  a  domicile  within  auch 
stiitfl.~Id. 

(O  Plcadlna:. 

«»9I  (Nev.)  Under  St.  1915,  c  28.  S  1,  provid- 
ing that  divorce  may  be  obtained  by  complaint 
to  the  court  of  the  county  in  which  the  cause 
therefor  accrued,  or  in  which  defendant  shall 
reside  or  be  found,  or  in  whch  plaindEC  reside, 
if  the  parties  last  cohabited  there,  or  in  which 
plaintiff  shall  have  resided  for  dx  months,  the 
complaint  of  a  husband,  not  allfgine  his  resi- 
dence In  the  county,  but  merely  that  ne  is  now 
therein,  does  not  bring  his  status  within  the 
jurisdiction  of  the  court,  the  matrimonial  domi- 
cile of  the  parties  being  in  another  state,  and 
the  marital  offenses  complained  of  being  such  as 
might  have  been  determined  by  the  courts  of  the 
matrimonial  domicile,  though  the  complaint  al- 
leges that  defendant  can  be  found  in  and  is  a 
resident  of  the  county;  the  right  of  the  wife 
to  acquire  another  domicile  separate  from  him, 
where  their  unity  is  diaeolved,  not  availing  faim. 
— Aspinwall  v.  Aspinwall,  1H4  P.  810. 

Although  St.  1915,  c.  28,  empowers  the  courts 
to  grant  a  divorce  where  either  plaintiff  or  de- 
fendant has  a  domicile  within  the  state,  yet  in 
husband's  auit  for  divorce,  where  he  does  not 
aUege  his  .own  domicile  in  the  state,  hia  allege* 
tion  of  wife's  residence  within  the  state  is  in- 
sufficient, in  the  abspnce  of  facts  entitling  her 
to  a  separate  domicile ;  her  domicile  being  pre- 
snmed  the  same  aa  tiiat  of  her  husband.— Id. 

(D)  BTldeaee. 

®=»I27(4)  (Idaho)  In  rfew  of  Gomp.  Laws,  | 

2GG1,  defendant's  confession  or  admisnion  in  a 
divorce  case,  though  admissible,  is  not  corrobo- 
rating evidence  of  plointiU's  testimony;  but, 
where  the  full  record  shows  that  there  is  no 
collusion,  slight  evidence  In  corroboration  of 
phiintiff,  DsUle  from  defendant's  admissions,  is 
all  that  is  required.— Piatt  v,  Pintt,  1S4  P.  470. 
€=»i30  (lilnbo)  Where  a  divorce  is  suufcht  on 
the  ground  of  extreme  cruelty  cauainj?  grievous 
mrntal  GufforinR.  as  defined  by  C<>m|).  Laws.  { 
2G19,  the  evittciicc,  in  view  of  sottiou  2661, 
must  be  sufficient  to  satisfy  trial  court  that 
party  at  fault  has  been  guilty  of  acts  of  cruelty 
which  have  caused  grievous  mental  sufForiu^i  to 
complaining  party.— Piatt  t.  Ilatt,  184  F.  470. 


(F)  tmUmrnvnt  or  D*«r«e. 

0»I6B  (CaL)  An  interlocutory  judgment  of 
divorce,  under  Civ.  Code,  {  131,  so  for  as  it 
determines  the  rights  of  the  parties,  is  a  con- 
tract or  agreement  between  them,  within  sec- 
tion 175.  freeing  the  husband  from  liability  for 
support  when  the  wife  lives  separate  from  him 
b^  agreement,  and,  though  temporary  and  pro- 
naional.  settles  their  rights  for  the  time  being 
until  some  action,  proceeding,  or  motion  ia  be- 
gun to  change  their  status,  and  some  order  is 
made  thereon  having  such  effect,  or  until  they 
become  reconciled  and  resofne  marital  rela- 
tions, restoring  their  mutnal  oUigationa. — Lon- 
don Guarantee  A  Accident  Go.  t.  Induatiial  Ac- 
cident Commiaaion,  184  P.  864, 

<0)  Appeal. 

«=>f8l  (OU.)  Under  Rev.  Laws  1910.  |  497t 
proceedings^ In  error  for  reversal  or  modification 
of  a  judgment  decreeing  a  divorce  must  be  be- 
gun in  Supreme  Court  within  four  months  from 
the  date  of  the  decree  appealed  &om.— MUam  v. 
Milam.  184  P.  442.  • 
<g=»l84{4)  (CaUApp.)  In  •  divorce  suit,  the 
trial  court  is  the  exclusive  judge  of  all  ques- 
tions of  credibility  of  witnesses,  and  weight  of 
eridence,  and  on  appeal  will  be  assumed  to  have 
considered  all  such  evidence  in  the  light  of  such 
rules  laid  down  by  a  law  for  the  guidance  of 
court  and  jury. — Dupes  v.  Dupes,  184  P.  425. 
<S=9l84(6)  (CalApp.)  In  a  divorce  suit,  the 
trial  court  is  the  exclnaive  judge  of  all  questions 
of  weight  of  evidence.— Dopes  t.  Dupes,  184 
P.  426. 

Whether  acta  and  conduct  constitute  such 
cruelty  as  warrants  granting  a  divorce  is  a 
question  of  such  nature  that  the  conclusion  of 
the  trial  court  ia  necessarily  entitled  to  great 
weight,  and  it  is  only  where  it  is  without  any 
substantial  support  in  evidence  that  it  will  be 
disturbed  on  appeal.— Id. 

«=>I84{7)  (Cal.App.)  In   a  divorce   snit,  the 
trial  court  is  the  exclusive  judge  of  all  ques- 
tions  of   credibility   of  witnesses.- Dupes 
Dupee,  184  P.  425. 

«s>l&4(10)  (Idaho)  Finding  that  drfendant  in 
a  divorce  action  has  be?n  guilty  of  extreme 
cruelty  cau^n^  grievous  mental  suffering  to 
complainant  will  not  bo  dteturbed,  unless  the 
evidence  in  support  thereof  is  so  sUgbc  as  to 
indicate  a  want  of  good  judgment  and  an  abuse 
of  discretion  by  the  trial  court.— Piatt  v.  Piatt, 
184  P.  470. 

^184(12)  (CaLApp.)  In  an  action  by  a  hus- 
band for  divorce  on  the  ground  of  wife's  ex- 
treme cruelty,  where  he  maintained  that  his 
mother-in-Inw  exercised  an  immoral  control  over 
his  wife,  held,  that  error  in  allowing  too  wide 
a  latitude  In  the  examination  of  witnesses  rela- 
tive to  the  character  and  conduct  of  the  mother- 
in-law  was  harmless;  the  matter  being  collat- 
eral.—Dupes  V.  Dupes,  184  P.  425. 
^s>t66  (Cal-App.)  In  view  of  the  nature  of  the 
action,  an  appeal  from  a  judgment  granting  a 
husband  divorce  and  custody  of  minor  children, 
who  were  later  placed  in  a  children's  home  by 
order  of  court,  will  not  -be  dismissed  because 
the  wife  wrongfully  aecnred  possession  of  the 
minor  children  and  removed  them  from  the 
jurisdiction.— Dupes  v.  Dftpes,  184  P.  425. 

V.  ALIMOirz-,  AIXOWAKCES,  AND 
DISPOSITION  OF  PROPEBTY. 

®=>255  (Kan.)  An  adjudication  in  a  divorce 
action  that  the  wife  owned  a  certain  certificate 
of  deposit  which  husband  had  used  for  collater- 
al security  for  payment  of  a  debt  did  not  bind 
husband  in  his  subsequent  capacity  of  guardian 
for  the  ciiildren,  whose  custody  after  wife's 
death  was  given  to  him.--<%umos  v.  Chnmos, 
184  P.  736. 

▼I.  CnSTODT  AND  SUPPORT  OF 
GHUiDREN. 

«=:>2g8(l)  (Idaho)  In  view  of  Comp.  Laws,  H 
2003,  261^  the  custody  of  the  minor  children 
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of  the  marriage  shoulcl  be  awarded  in  a  divorce 
action  to  one  of  the  parents,  unless  court  finds 
that  both  are  unfit  or  unable  to  properly  care 
for  the  chUd  pen.— Piatt  v.  Piatt,  184  P.  470. 
«=»298(1)  (Or.)  It  is  the  car<!MnaJ  principle  in 
awarding  custody  of  children  of  divoteed  per- 
sons that  the  interest  and  welfare  of  the  chil- 
dren are  paramount  to  the  rights  and  privileges 
of  the  parents.— McKissick  McKiasidc,  184  P. 
272. 

€=9301  (Idaho)  In  a  divorce  action,  where 
there  are  minor  cbildr^,  and  the  parents  are 
unfit  or  nnable  to  properly  care  for  them,  the 
court  must  receive  evidence  as  to  the  goalifica- 
tiona  of  a  third  person  to  wtiom  it  is  proposed  to 
award  their  cuBto^.— Piatt  t.  Piatt,  184  P.  47a 
«s»303(2)  (Or.)  The  mother  to  whom  decree  of 
divorce  ' awards  custody  of  child  ' is  within  her 
rights  and  duty  in-  furnishing  it  with  a  suitable 
hmne  and  surroundings  with  her  parents;  ^e 
finding  It  nscessary  to  take  empuCTment  else- 
where to  support  herself.— BfcKissIck  v.  Hc- 
KiBsick.  184  P.  272. 

The  motion  of  divorced  father  to  modify  decree 
awarding  custody  of  (diild  to  its  mother  is  prop* 
eriy  deniied;  he  not  showii^  that  mother  was 
asm  to  have  the  care  of  it,  or  that  its  condi- 
tion would  be  improved  over  its  present  sur- 
roundinfTs.-— Id. 

^303(3)  (Kan.1  The  executor  of  the  will  of  a 
wlfeu  who  in  a  divorce  action  had  been  award- 
ed the  custody  of  children  and  mooey  for  their 
support,  hoB  no  standing  to  contest  an  order 
formally  transfprring  custody  of  the  children  -to 
the  husband  following  the  wife's  death. — Chumos 

ChumoB.  184  P.  736. 
^303(3)  (Or.)  The  defeated  party  in  divorce 
seeking  modification  of  decree  as  to  custody  of 
child  has  the  burden  of  Bbowine  something  by 
reason  of  which  the  establiHlieiT  status  should 
be  diaturbed.— McKissick  v.  McKissick,  184  P. 
272. 

^»309  (Ean.)  In  action  for  divorce,  where  ali- 
mony was  awarded  wife  for  support  of  herself 
and  children  given  to  her  custody  and  on  her 
death  before  entire  amount  was  paid,  tlie  re- 
mainder was  to  be  paid  to  children,  the  wife's 
executor  had  no  interest  in  payments  becoming 
due  after  her  death,  and  no  standing  to  contest 
an  order  reltevipg  hnsbuid,  who  was  given  cus- 
tody of  children,  from  making  payments  to 
children.— Chumos  v.  Chumos,  184  P.  786. 
4»3I0  (Idaho)  In  a  divorce  action,  the  court 
haa  no  power  to  require  iiayment  of  funds  for 
the  support  and  maintenance  of  children  of  the 
marriage  after  they  attaia  their  majorl^,  in 
the  ease  of  females  at  IS,  as  fixed  by  Comp. 
Laws,  {  2801.— Piatt  v.  P/att.  184  P.  470. 
^»3I2  (Or.)  Order  refusing  motion  to  modify 
decree  as  to  custody  of  child,  necessarily 
based  on  matters  occurring  after  divorce  decree, 
which,  under  Lb  O.  L.  S  756,  is  conclusive  as 
to  matters  occurring  before  its  rendition,  is  re- 
viewoble.—McKissick  v.  McKissick,  184  P.  272. 

DOGS. 

See  Master  and  Servant,  «=s>373. 

DOMICILE. 

See  Attorney  and  Client,  ^sslO;  Divorce, 
62,  dl. 

«=95  (Ean.)  On  the  death  of  the  wife  in  a  for- 
eign state,  natural  guardianship  of  a  child, 
which  had  been  given  to  her  custody  in  her  di- 
vorce action,  devolved  on  the  husband  under 
Gen,  St  191.'i,  8  5041,  and  his  domicile  became 
the  child's  domiciIe.--Ohumo8  t.  Chumos,  184 
P.  736. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Abatement  and  BeriTal,  4s955. 


DRUNKARDS. 

See  Criminal  Lbw,,4s»65;  Deeds,  «=>68.  • 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  <S==>251-316. 

EASEMENTS. 

See  Municipal  Corporations,  ^»269;  Turn- 
pikes and  Toll  Roads,  4=»1S;  Vendor  and 
Purchaser,  <3=>148 ;  Waten  and  Water 
Courses,  ^=>164. 

Z.  GBEATION,  EXISTENCE*  AITD  TSR^ 
MIKATIOir.  ^ 

^^3(1)  (Utah)  An  "easement  appurtenant"  or 
easement  proper  is  a  privilege  wnicb  the  owner 
of  one  tenement  has  the  right  to  enjoy  in  re- 
spect to  that  tenement,  in  or  over  the  tene- 
ment of  pother  persbn,  involving  the  idea  of 
two  distinct  tenements,  a  dominant  estate,  to 
which  the  right  is  accessorial,  and  a  servient 
estate,  on  which  it  la  a  burden  or  charge  (cit- 
ing Words  and  Phrases,  EasemenlO. — EIrnst  v. 
AUen,  184  P.  827. 

An  "easement  in  gross"  is  a  mere  personal  - 
interest  in  the  real  estate  another,  not  as- 
signable or  iolieritable,  and  being  so  exclusively 
personal  that  the  owner  cannot  take  another 
person  in  company  with  him  (citing  Words 
and  'Phrases,  Easement  in  gross). — Id. 

If  the  words  "heirs  and  assigns"  are  used 
in  making  a  reservation  of  casement  where  the 
grantor  in  fact  retains  no  land  that  can  be 
benefited  by  the  easement,  the  use  of  the  words 
does  not  create  an  easement  appurtenant,  the 
element  of  a  dominant  estate  bemg  lacking,  and 
it  is  only  an  eaeement  in  gross ;  but  if  the  deed 
reserving  easement  refers  to  no  land  of  the 
grantor  to  which  the  easement  can  be  appur- 
tenant, but  such  land  exists  or  existed,  the  fact 
of  its  existence  may  be  established  to  give 
oEFcct  to  the  words  us«d. — Id. 
<^3(2)  (Utah)  Where  the  owner  of  a  tract  of 
land  conveyed  part  of  it,  reserving  to  herself, 
her  heirs  and  assignB,  an  equal  right  with  the 
grantee,  his  heirs  and  assigna,  to  a  right  of 
way  for  vehicles,  foot  passengers,  animals,  etc., 
over  a  strip  of  land  between  that  conveyed  and 
that  retained,  the  easement  thus  created  was 
appurtenant  to  the  retained  land,  though  such 
retained  land  was  not  described  by  the  convey- 
ance—Ernst V.  Allen,  184  P.  827. 

n.  EXTENT  OT  RIOHT.  USE,  AND  ' 
OBSTRUCTION. 

4=342  (Or.)  The  conveyance  of  an  easement 
in  land  does  not  pass  the  title  or  interfere  with 
the  right  of  the  owner  of  the  soil  to  occupy 
it  for  any  purpose  not  inconsistent  with  toe 
easement.— Gamma  Alpha  Bldg.  Ass'n  T.  City 
of  Eugene,  184  P.  873. 

EIGHT-HOUR  LAW. 

See  Municipal  Oorporations,  •sssSSO, 

EJECTMENT. 

See  Evidence,  «=3431;  Homestead,  <3=>213, 
214,  217;  Indiana,  <S=»27;  Judgment,  «s»682, 
704,  713;  Quieting  Title,  •S=»4. 

ELECTIONS. 

See  Statutes,  «S333^. 

X.  CONTESTS. 

«=>30S(7)  (Colo.)  In  election  contest,  trial 
court's  findings  on  questions  of  fact,  when  sup- 
ported by  substantial  evidence,  will  not  be  iliu- 
turbed  on  appeeL— Gardenai  t,  Valdez,  184  P. 
870. 
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ELECTRICITY. 

See  Appeal  and  Error,  as»277;  Asnmprit, 
Action  of,  «S92S;  WitneRses,  ^268. 

ELEVATORS- 

See  NegUgence,  <8=»33. 

EMINENT  DOMAIN. 

See  I^unicipal  Corporatibos,  (S=>S^. 

in.  PBOCEEDINOa  TO  TAKE  PROP- 
EBTT  AND  ASSESS  OOM- 
PENSATIOlf. 

^3241  (Or.)  Id  state's  proceeding  to  Mmdemn 
land  for  bighwny,  court  had  no  power  to  enter 
a  judgment  compelliDg  payment  of  award,  since 
state  couhl  have  abandoned  proceedings— State 
V.  Ganong.  184  P.  233. 

The  trial  of  «n  action  in  which  land  is  con- 
demned for  public  use  ie  followed  by  a  judg- 
ment which  IB  made  up  of  two  distinct  parts; 
one  relating  to  value  of  land  to  be  paid  for  in 
event  land  is  actually  taken,  the  other  relating 
to  costs  and  disbursements  to  which  defendant 
is  entitled,  re[;nrdle<tiiE  of  whether  plaintiff  does 
or  dooR  not  take  the  land, — Id. 
«»265(1)  (Or.)  In  view  of  L.  O.  L.  SS  G77. 
68(10,  74:^4.  7434,  7442,  7448,  7459.  7495,  and 
7QU3.  state  condemning  land  for  highway  is  U< 
able  for  attorney's  fr^  under  section  6808,  as 
amended  by  Laws  1913,  p.  81,  providing  for 
"reasonable  attorney's  fees  to  be  fixed  by  the 
court  at  the  trial"  cmly  where  the  attorne^-'a 
fee  is  alleged  and  proved  by  defendant  and  tried 
by  a  jury  where  the  other  facts  are  tried  by  a 
jury.— State  v.  Ganong,  184  P.  233. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Ambassadors  and  Consuls,  ®=>8;  Com- 
merce, «=927;  Death,  «=>31,  95.  105;  Evi- 
dence. €=^424;  Master  and  Servant,  ^=>S7, 
179,  204,  256,  270.  274.  3;'.2,  371;  Negli- 
gence, «S9101;  Trial,  ^253. 

ENTRAPMENT. 

See  Nuisance,  ^81. 

EQUAL  PROTECTION  OF  THE  UWS. 

See  Constitutional  Law,  'e=>2(K)-24C. 

EQUITY. 

'See  Action,  €=>32;  .Appeal  and  Error, 
1009.  1065;  Banlcs  and  Banking,  ^49;  Can- 
cellation of  Instruments;  Contracts,  $=32B5; 
Costs,  «»32.  60:  Courts,  «»207,  475;  Ex- 
e<^tors  and  Administrators.  ^=>51Q;  Frauds. 
Statute  of,  <E=>119;  Joint  Adventures,  *S!=^!i; 
Judgment,  «=9441.  443,  461;  Jury,  «=»13. 
10;  Motions,  «»D9:  Partition;  Qnieting  Ti- 
tle; Railroads,  4=»197;  Reformation  of  In- 
struments: Specific  Performance;  Trusts; 
Wills,  tgram. 

I.  JV&ISDXCnOir,  PRIN0IPLB8.  AJtD 
ICAXIMS. 

(A)  Nstare,  Gronnda.  Babjcctk,  and  Extent 
of  JnrlMillction  In  General. 

<g=»39(l)  {Cal.App.)  Where  equity  has  acquirefl 
juriKrliction  for  one  purpose,  it  will  retain  that 
jurisdiction  to  the  final  adjustment  of  all  di£- 
fpronces  between  the  parties  arlsinf;  from  fhe 
cause  of  action  presented. — Barber  v.  Superior 
Court  of  California  in  and  for  San  Diego  Coun- 
ty, 184  P.  9.'>2. 

II,  LACHES  AND  STAU  DEMANDS. 

©=»72'(1)  (Cal-App.)  Lachca.  unlike  the  statute 
yf  limitations,  is  not  a  mere  mntter  of  time, 
but  involves  or  imi>!ieR  smne  otlier  circuni- 
Btnnces  renrtering  inequitnble  the  enforcement 
oiE  a  chiim,  such  as  change  of  rdations  of  the 


parties  or  condition  of  ibe  propertr.— Pratt  t. 
Katt.  184  P.  808. 

X.  SEOBEE  AHD  EKFOBGEMENT  ' 
THEBEOF. 

^=»4I9  (Or.)  The  final  determination  of  an 
action  at  law  a  court  in  Oreeon  is  called  a 
"judgment,"  wlule  that  of  a  suit  in  equity  is 
denominated  a  "decree."— Wright  t.  WuuberlT, 

184  P.  740. 

ERROR,  WRIT  OF. 

See  Anneal  and  Error. 

ESCAPE. 

See  Witnesses,  «=»277. 

ESCHEAT. 

*=34  (Cal.App.)  Under  Code  CIt.  Proe.  M 
1269a.  1273,  and  Bank  Act,  |  IS,  as  amended  m 
1915,  a  bank  deposit  on  which,  except  for  in- 
terest, neither  deposits  nor  withdrawals  have 
been  made  for  20  years,  may  be  taken  by  the 
state  only  In  the  absence  of  claim  by'  the  tme 
owner  of  his  representative,  the  limitation  iieri- 
od  of  20  years  being  merely  jurisdictional,  and 
investing  the  state  treasurer  with  right  to  sue 
for  the  deposit  in  the  superior  court  of  Sacra- 
mento county. — Mathews  v.  Savings  Uniun 
Bank  &  Trust  Co.,  184  P.  418. 
<&=>6  (Cal.App.)  Despite  Code  Civ.  Proc.  IS 
12f>9a,  1273,  and  Tank  Act.  S  16,  as  amended  in 
1915,  until  suit  is  brought  by  the  Attorney 
General  in  the  superior  court  of  Sacramento 
county  to  recover  for  the  state  as  an  escheat 
a  bank  deposit  on  which  no  deposits  or  with- 
drawals have  been  made  for  20  years,  the  court, 
haviuR  jurisdiction  of  an  action  by  any  one 
for  propt>rty  withhold  by  another  without  right, 
is  open  to  the  owner  of  the  deposit  as  well  after 
as  before  the  expiration  of  the  20-year  pcoiod. 
—Mathews  t.  Savings  Union  Bau  &  Tnut 
Co.,  IM  P.  41S. 

ESCROWS. 

See  Contracts,  «sa301;  Bstoppel  «=s>^;  Ven- 
dor and  Purchaser,  <=950,  SIC. 

©=•3  (Ken.)  Where  vendor  deposits  his  deed 
in  escrow  to  b^  deliTered  on  payment  of  cer- 
tain amount  which  ia/  to  be  paid  over  to  bim 
by  depositary,  the  depositary  la  always  some- 
thing more  or  something  less  than  an  ordinary 
agent,  and  is  an  intermediary  between  vendor 
and  purchaser  having  the  powers  and  duties 
created  by  escrow  apreeioent,  and  no  others. 
—Smith  V.  Griffith.  184  P.  725. 
^=3l4(2)  (Kan.)  Where  contract  for  sale  ot 
land  provided  that  deed  shtmld  be  deposited  in 
escrow  to  be  delivered  on  payment  of  certain 
sum  to  depositary,  and  on  his  payment  of  a 
lessor  sum  depositary  delivered  deed  to  pur- 
chaser, who  placed  it  on  record,  the  vendor's 
acceptance  of  sum  paid  did  not  preclude  re- 
covery of  difference  between  It  and  stipulated 
sum.  on  ground  that  acceptance  ratified  depos- 
iUry's  acts.— Smith  v.  Griffith,  184  P.  725. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators ;  Wills. 

ESTOPPEL 

See  Appeal  and  Error,  9=5>883;  Corporations. 

€=>4i;.">;  Courts.  ^t=>3D;  Frauds,  Statute  of. 
^=>V2U,  144;  Highways.  ^=»113;  Judgineni. 
€=>632.  72S.  73.1,  048;  Landlord  and  Ten- 
ant, ®=»1.')2.  290;  Municipal  Corporations, 
«s>4S8,  489. 

I.  BT  ' RECORD. 

«=»3(2)  (CaLApp.)  Wife  held  not  estopped,  in 
her  action  for  alienation  of  her  Irasband's  af- 
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(eotiona,  from  denying  certain  facta  aOesed 
b;  tier  in  her  complaint  in  suit  for  divorce 
affainst  the  baiband;  defendants'  attempt  being 
to  invoke  an  estoppel  b;  judgment  in  effect, 
vhilf  gtich  an  estoppel  can  only  arise  and  be 
Snvuked  where  the  subject-matter  of  the  litiga- 
tion and  the  partiea  are  the  aame.— De  Bock  v. 
De  Itock.  184  V,  890. 


■vUmw* 


II.  BT  SEED. 
(A)  Creation  «nd   Operation  Im  General. 

«=922(3)  (CaLApp.)  Where  sureties  cansed 
attachment  bond  to  be  drawn  which  purported 
to  be  authorised  by  defendant  In  attachment 
suit,  and  which  in  form  uompHed  with  Oode 
Civ.  Proc.  I  640,  and  the  property  was  released 
in  reliance  upon  representations  therein,  sure- 
ties were  estopped  by  recitals  in  bond  from 

E roving  that  it  was  not  given  by  defendant  but 
y  persons  having  no  right  to  give  such  bond. 
— Tormey  v.  Mclntosli,  1S4  P.  1012. 

m.  EQUITABI^  ESTOPPEI.. 

-  (11)  tironud*  of  Uatoppel. 

^s»72  (Cftl.App.)  Where  an  assignment  was 
signed  in  blank  with  the  knowledge  of  the  real 
part;  in  inteteit,  who  tai  turn  duivered  to  bis 
agent,  whose  name  was  written  into  the  assign- 
ment with  the  knowledge  and  conaent  of  the 
real  party  in  interest,  the  latter  is  estopped 
to  deny  that  the  assignment  as  delivered  to  liis 
agent  was  valid,  duly  executed,  and  binding  on 
hUD,  and  one  not  a  party  to  the  assignment 
cannot  complain.— Bishop  v.  Bamdt,  184  P.  901. 
^=»90(3)  (Mont.)  Empioyd  who  had  given  as- 
signments of  wages,  but  was  subsequently  dis- 
charged in  bankruptcy  after  giving  his  employ- 
er formal  notice  of  tne  proceedings  and  of  his 
claim  the  assignments  were  revoked,  keld  not 
estopped  to  recover  from  the  employer  amounts 
deducted  from  wages  and  paid  the  creditor  aft- 
er the  discharge  in  bankruptcy  on  account  of 
his  acceptance  of  check  in  full  payment  of  wag- 
es earned  with  knowledge  that  the  amounts  of 
the  assigiimeDts  had  been  deducted. — Rate  v. 
American  Smelting  &  Refining  C9.,  184  V.  478. 
<S='92{3)  (Kan.)  Where  contract  for  sale  of 
lond  provided  that  deed  should  be  depos- 
ited in  escrow  to  be  dWiverrd  on  puvment 
of  certain  sum,  and  on  bis  payment  of  a  lesser 
sum  depositary  delivered  deed  to  purchaser, 
who  placed  it  on  record,  and  vendor  accepted 
Bum  paid,  he  was  not  precluded  from  recover- 
ing mfTerence  between  it  and  stipulated  RUm 
on  ground  of  emiitable  estoppel.— Smith  t.  Grif- 
fith; 184  P.  72b, 

EVIDENCE 

See  Courts.  <8=»36.  2(X£;  Criminal  I^w,  <S=» 
308-562.  684:  NeW  Trial.  «=»68,  102,  105, 
140 ;  'Pleading*  *=»11,  129;  Witnesses. 

For  evidence  as  to  particular  facts  op  issues 
or  in  particular  actions  or  proceedings,  see 
also  the  Tsriens  specific  topics. 

For  review  of  rulings  relating  to  evidence,  see 
Appeal  and  Error. 

Becpption  at  trial,  see  Criminal  Law,  ^»670- 
678;  Trial,  ®=>2»-98. 

Z.  JVDZOIAL  NOTICE. 

^=»5(1)  (Okl.)  A  court,  in  determining  whether 
an  ordmance  of  a  regiilatory  nature  la  reason- 
able and  will  tend  to  promote  public  health, 
morals,  safety,  and  welfare,  can  take  jndirtal 
notice  of  matters  of  common  knowledge.— Walch- 
er  V.  First  Presbyterian  Church  of  Norman. 
Okl..  184  P.  106. 

(Or.)  The  courts  should  take  judicial 
notice  that  in  1897  and  for  some  time  there- 
after  Rreat  financial  depression  prevailed  in  the 
Pacific  Coast  states.— Wright  v.  Wimberly,  184 
P.  740. 

<is»l4  (Okl.)  A  court,  in  determining  whether 
an  ordinance  of  a  r^latory  nature  is  reason- 
able and  will  tend  to  promote  pnbUc  health, 


morals,  safety,  and  welfare,  can  take  Judldal 
notice  of  changing  conditions  in  manner  of  liv- 
ing.—Walcher  r.  First  Presbyterian  Church  of 
Norman,  Okl.,  184  P.  106. 

^17  (Okl.)  Judicial  notice  vUl  be  taken  of 
the  coincidence  of  the  days  of  the  week  with 
the  days  of  the  month,  and  of  the  days  of  the 
month  on  which  Sunday  falls,  in  view  of  Rev. 
Laws  1910,  I  6341,  excepting  Sunday  from 
Computation  of  time  in  which  an  act  is  to  be 
done. — Canafax  v.  Bank  of  Commerce  of  Mc- 
Lond,  184  P.  1014. 

'8=»22(2)  (CaLApp.)  It  is  a  matter  of  common 
knowledge  that  many  contracts  made  by  cor- 
porations and  unattested  by  their  seats  are  en- 
forced.— Commercial  Security  Co.  T.  Modesto 
Drug  Oo.,  184  P.  964. 

n.  PRESDMFTZONS. 

«=>67(1)  (Cal.App.)  Where  ii  is  proved,  in  a 
proceeding  under  the  Red  Light  Abatement  Act 
to  abate  a  nuisance,  that  the  bouse  was  used 
for  immoral  purposes  up  to  a  certain  date, 
there  is  a  presumption,  in  view  of  Code  Civ. 
Proc.  S  1063,  subd.  ^2,  that  the  immoral  con- 
dition continued  to  exist  so  long  aa  is  usual  for 
things  or  conditions  of  such  nature,  in  the  ab- 
sence of  satisfactory  evidence  to  the  Contrary. 
—People  V.  Macy,  184  P.  1008. 
<S=973  (Cal.App.)  Where  no  showing  is  made 
that  a  regular  directors'  meeting  of  a  certain 
date  was  illegally  called,  assembled,  or  held,  if 
notice  of  the  meeting  was  required  to  be  giv- 
en each  director,  it  must  be  presumed,  in  the 
absence  of  contrary  showing,  that  sucli  notice  ■ 
was  given.— Whitcomb  v.  Giannini,  184  P.  887. 
^=>80(1)  (Ean.)  Where  there  is  neither  plead- 
ing nor  proof  to  the  contrary,  the  presumption 
is  that  tne  law  of  Colorado  is  the  same  as  the 
law  of  Kansas.— Glgoux  v.  Moore,  184  P.  637. 
^80(1)  (Wash.)  The  law  of  the  state  of  the 
contract^  not  being  pleaded  or  proved,  will  be 
presumed  to  be  the  same  as  that  of  the  forum. 
—Williams  v.  Great  Northern  Ry.  Co.,  184  P. 
340. 

■§=80(2)  (Wash.)  In  employe's  action  In  Wash- 
ington for  injuries  received  in  Idaho,  it  will  be 
assumed,  in  Absence  of  evidence  as  to  the  law 
of  Idaho,  that  tbe  law  of  Idaho  on  assumption 
of  risk  is  the  same  as  the  common  law  in  the 
state  of  Wasliington.— Tatum  v.  Marsh  Mines 
CoiisoUdated,  184  P.  623. 

<S=>83(2)  (Cal.)  PeraoBS,  even  when  acHng  offi- 
cially, are  presumed  to  intend  the  necessary 
consequences  of  their  acts,  especially  if  such 
consequences  are  known  to  them  beforehand, 
so  that  it  must  be  presumed  that  the  higher 
rates  for  use  of  sewers  were  Imposed  by  dty 
officials  on  property  owners  to  accumulate  a 
fund  for  the  general  benefit  of  the  dty,  and 
thereby  enable  them  to  assess  a  lower  rate  of 
tnx  for  general  purposes.— City  of  Madera  v. 
Black.  1S4  P.  307. 

©=583{4)  (Cal.App.)  It  must  be  presumed  that 
in  pnrrhafiing  Innd  the  board  of  supervisors  of 
a  county  exercised  its  power  to  accomplish  one 
or  more  of  the  objects  contemnlatPd  bv  the  au- 
thority (riven  by  Pol.  Code.  |  4041,  subd.  6,  Cm- 
powering  boards  to  purchase  land  for  pnblie 
pleasure  ei'oimds,  parks,  and  other  like  pur- 
poses—Dillwnod  V.  Ripcks.  184  P.  35. 
®=>83(4)  (Cal.Anp.)  It  will  be  presumed  from 
the  action  of  a  board  of  county  snpervisors  in 
including  lands  in  a  road  improvement  district, 
formed  under  the  road  district  improvement  act 
of  1907.  that  the  board  determined  that  all  the 
lands  included  would  be  benefited. — Swall  v.  Los 
Angeloa  County,  1S4  P.  40C. 

IV.  RELEVANCT,  MATERIAL- 
ITT,   ANI>  COMPETENCT 
IN  OENEKAL. 
(A^  Facta  In  iNKoc  and  Relevant  to  laaoea. 

€=9113(19)  (CaLApp.)  In  an  action  by  a  land* 
owner  against  proprietors  of  a  toll  road  to  -  ~ 
cover  for  rock  teken  from  the  land  and  for  ^ 
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ages  from  the  taking,  the  aaseasment  rolls  •  of 
several  auccesatve  years  were  not  admissible  for 
defendaatB  as  ori^mal  evidence  to  prove  tbe 
value  of  plaintiffs  prixterty.— McNulty  .t.  Law- 
ley,  184  P.  50. 

(B)  Rm  Oeatn. 

<3=»I23(2)  (Waeli.)  In  an  action  against  a 
county  and  a  railroad  company  for  iiersonal 
injuries  resulting  from  a  fall  on  a  sidewalk  in  a 
public  road  and  on  a  right  of  way,  ■  letter  of 
a  dppnty  prosecuting  attorney  for  the  tounty, 
written  15  months  after  the  injury,  setting 
forth  the  commissioners'  dosire  that  the  -eide- 
walk  bt!  repaired  or  removed,  was  not  a  part 
of  res  gretse,  and  coald  not  bind  the  county,  and 
was  iuaUmissihle  for  any  purpose. — HuUock  v. 
Yakima  VaUey  Transp.  Co.,  184  P.  641, 

(B>  CAmpeteacT* 
€=»I50  (Or.)  Id  an  action  on  a  note  dafmed  to 
have  been  paid  by  defendants  by  t^e  delivery  of 
80  butchered  hogs,  testimony  as  to  an  experi- 
ment in  loading  bogs  on  wagons,  such  as  de- 
fendants claimeii  liad  been  used  in  the  delivery, 
introduced  by  plaintiff,  held  admissible,  in  so 
far  as  it  had  any  effect  at  all.— Kolilhagen  v. 
CardwcU,  184  P.  261. 

V.  BEST  ANS  SEOpND  ART  EVIDENCE. 

4=>I57(6)  (Or.)  Any  one 'knowing  the  rules  reg- 
ulating employment  and  duties  of  operatives  In 
a  factory  may  testify  thereto,  they  not  being 
written  or  printed,  and  the  law  not  requiring 
that  tbcy  should  be.— Kunta  v.  Kmerson  Hard- 
wood Co.,  184  P.  253. 

®»ISI  (Okl.)  In  suit  for  possession  of  land 
and  to  quiet  title,  wherein  plaintiffs  and  other 
witnesses  were  henrd  as  to  whereabouts  of  a 
deed,  in  order  to  lay  the  predicate  for  intro- 
ductiuD  of  the  records,  permistiiou  to  plaintiffs 
to  introduce  records  of  county  clerk's  office  was 
;iot  abuse  of  trial  court's  discretion  iu  view 
of  Rev.  LawH  191U.  %i  1170,  601)9.  6115.— Smith 
V.  Braley,  184  P.  5SG. 

Vn.  ADMISSIONS. 

(A)  Nmimx^t  Porm*  and  Ineldepta  ta  Q^m- 
eval. 

^207(2)  (Kan.)  While  a  distinct  and  formal 
admission  of  a  fact  in  the  course  of  a  trial  may 
he  given  in  evidence  in  a  subsequent  trial,  an 
incidental  statement  of  counsel  in  argument  in 
hii  brief  on  appeal  as  to  the  execution  of  a 
mortgage  is  not  conclusive  on  him  in  a  subse- 
quent trial.— Morrison  v.  Montgomery,  184  P. 
9Su. 

€=^207(2)  (Or.)  In  an  action  by  a  nonresident 
alien  mother  for  the  death  of  her  son  against 
the  latter's  employer,  a  statement,  made  in 
argument  in  support  of  defendant's  motion  for 
nonsuit,  in  a  cause  in  which  this  plaintiff  was 
not  a  party,  that  it  was  disclosed  by  evidence 
that  deceased  had  a  mother  so  that  his  admin- 
iatrator  could  not  bring  action  for  his  death, 
is  not  admiRHible  as  an  admission  by  defendant 
,  of  the  relation Rhip  of  mother  and  son, — Garvin 
V.  Western  Cooperage  Co.,  184  P,  555. 
<»2I5(1)  (Ciil.App.)  in  an  action  involving  dis- 
puted water  rights,  a  certified  copy  of  an  appli- 
cation filed  by  plaintiff  with  the  state  water 
commission  fur  an  increased  appropriation  of 
water  is  not  admissible  as  a  declaration  by 
plaintiff  against  interest;  such  application 
merely  being  an  attempt  by  plaintiff  to  lawfully 
obtain  a  greater  amount  of  water  than  he  was 
already  entitled  to,  and  was  not  an  admi.«Bion 
that  he  had  no  rijiht  to  any  of  the  water.— Barr 
V.  Branstetter.  184  P.  400. 

(C)  Br  GraniorH.  Former  Ownerai  or 
Prlvlen. 

<^=3235  (Or.)  Any  admission  or  clatm  by  makers 
of  a  note  in  regard  to  the  point  whether  certain 
bonds  were  received  by  the  payee  bank  in  part 
payment  hehi  admissible,  as  against  a  disinter- 
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estedT  stakeholder  claiming  title  to  a  bond  against 
the  bank  for  the  makers. — Farmers'  &  Froit- 
Growera'  Bank  v.  Davis.  184  P.  275. 

(D>  Br  AgKuim  or  Other  R«pre«eBtMtW«B. 

^3>246  (Or.)  An  allegation  in  a  brief  could  bind 
only  the  parties  to  the  litigation,  and  not  an- 
other party  for  whom  one  of  the  attomejys  who 
prepared  the  brief  was  cotmsd.— Welch  t.  John- 
son. 184  P.  280. 

(B)  Pvoaf  aiiA  BlToot. 

«=>265(7)  (Kan.)  While  a  distinct  and  formal 
admission  of  a  fact  in  the  course  of  a  trial  may 
be  given  in  evidence  in  a  subsequent  trial,  an 
incidental  statement  of  counsel  in  argument  in 
his  brief  on  appeal  as  to  the  execution  of  a 
mortgage  is  not  conclusive  on  him  in  a  anbse- 
quent  trial.— Morrison  v.  Montgomery,  184  P. 
985. 

0=>265(8)  (Cal.App.)  In  a  wife's  suit  for  alien- 
ation of  her  husband's  affections,  complaint  in 
her  prior  divorce  action  against  him  can  per- 
form no  other  office  than  that  of  evidence  of  an 
admission  on  plaintiff's  part  that  the  material 
facts  stated  in  her  divorce  complaint,  which 
was  verified,  are  trne,  not  being  condasive, 
but  rebuttable  as  an  admission  against  iDter- 
est.— De  Bock  v.  De  Bock.  184  P.  890. 
€=>265(17)  (Kan.)  Admissions  by  a  mortgagor 
not  a  party  in  the  instant  suit,  made  in  a  prior 
suit  wherein  defendant,  a  purchaser  from  the 
mortgagor,  was  not  a  party,  are  not  biaffing 
upon  the  latter.— MorriMn  r.  Hontgmnery,  184 
P.  085. 

Vm.  DECI.ABATIONS. 

(A)  Hatnre,  Form,  wad  Incidents  in  Oen- 
ernl. 

"$='272  (Cal.App.)  In  an  action  involving  dis- 
puted water  rights,  a  certified  copy  of  an  appli- 
cation filed  by  plaintiff  with  the  state  water 
commission  for  an  increased  appropriatirai  of 
water  is  not  admissible  as  a  declaration  by 
plaintiff  against  interest;  such  application  mere- 
ly being  nn  attempt  by  plaintiff  to  lawfully  ob- 
tain a  grcater'amount  of  water  than  be  was  al- 
ready entitled  to.— Barr  T.  Branstetter,  184  P. 
409. 

(C)  Aa  to  Pcdlffrce;  Birth,  Md  Holatton- 
■lilp. 

•g=>293  (Or.)  In  an  action  by  a  nonresident 
alien  for  the  death  of  her  son,  testimony  of  a 
relative  and  frequent  visitor  of  the  family  that 
plaintiff  treated  decedent  as  her  son  and  called 
him  her  son,  and  decedent  treated  plaintiff  as 
his  mother  and  hod  spoken  of  her  as  his  mother, 
was  competent  to  establish  the  relationship, 
being  direct  evidence  thereof. — Garvin  v.  West- 
em  Cooperage  Co.,  184  P.  555. 
4=9297  (Or.)  In  an  action  by  the  nonresident 
alien  mother  of  deceased  aervant  against  the 
latter's  employer,  a  letter  written  by  deceased's 
brother  in  Austria  to  a  relative  in  this  state, 
made  at  a  time  when  no  controversy  existed  as 
to  relationship  of  mother  and  son,  was  ad- 
missible evidence  on  the  question  of  pedigree. 
—Garvin  t.  Western  Cooperage  Co.,  184  P.  CS5. 

IX.  HEABSAT. 

^s>323(4)  (Utah)  In  an  action  against  a  mining 
corporation  for  refusing  to  issue  stodc  certifi- 
cates  to  one  entitled  thereto,  reports  of  curb 
transactions  in  such  stock  Aeld  hearsay,  in  the 
absence  of  any  information  as  to  the  manner  in 
which  the  reports  were  made  up,  and  hence  the 
admission  of  such  evidence  on  uie  issue  of  dam- 
ages  was  error.— Baglln  v.  Earl-Eagle  Mining 
Co.,  184  P.  190. 

X.  DOOVHENTABT  ETIDENCE. 
(C)  Private  Writtnc»  and  PnbUoatlonii. 

«S9359(3)  (Wash.)  In  an  action  for  personal 
injuries  resulting  from  fall  on  sidewalk  bronsut 
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a«alnat  a  count?   and   a  railroad  compaoy,  [  (O)  ■•pwato  or  Bmbaeqveat  Oral 

{thotograpbs  of  ottier  parts  of  the  walk,  flhow- 
ng  iti  cwidftloD,  would  be  admiasiUa  to  Mhow 
notice  on  the  part  of  the  county  of  the  par- 
ticular defect.— Bullock  t.  Yakima  VaUey 
Tranap.  Co.,  184  P.  641. 


meat. 


(D)  ProdnstlOMf 


A««keB«lostioii, 

feet. 


«s»366(l)  (Oel.App.)  In  action  to  foreeloae 
Btreet  aBBesBment  lien,  teBtimony  of  em^Ioyd 
of  city  clerk,  who  identified  records  containios 
aaseBsinent,  warrant,  and  diaftara  of  street 
superintendent,  and  who  tesl^ed  that  sudi 
records  were  official  records  kept  in  city  clerk's 
office,  was  BuiBcient  foandation  for  introduction 
of  Buch  records  In  evidence  withont  identifica- 
tion thereof  by  dty  clerk  hiniseU>-Bosara 
Bros.  Oo.  V.  Beck,  184  P.  515. 

ZI.  PABOI.  OR  EXTRINSIO  EVX- 
DEMGE  AFFEOmrO  WRIT- 

ziroB.  - 

(A)  teatraaiatlav,  Ymrrinmr  or  A4dlBS  ta 
Twmji  of  Wrlttem  Iwitramont. 

^384  (Wash;)  While  the  rule  known  as  the 
parol  evidence  rule  is  usually  referred  to  as  a 
rule  of  evidence,  it  is  more  properly  a  rule  of 
substantive  law,  since  it  ia  a  rule  of  substan- 
tive law  and  not  any  rule  relating  to  the  ad- 
mlagibiUty  of  evidence  that  gives  the  rule  ef- 
fect.—Andersonlan  Inv.  Go.  T.  Wade,  184  P. 
327. 

®=>385  (Ck>lo.)  Having  admitted  the  execution 
of  a  written  instrument,  the  party  executing  it 
cannot  Impeach  it  by  parol,  or  prove  that  some- 
thing was  intended  different  from  its  plain 
terms.— Brown  v.  Barth,  184  P.  300. 
«»424  (Ariz.)  Even  though  a  contract  show- 
ed on  its  face  that  the  party  in  charge  of  the 
work  was  an  independent  contractor,  still  plain- 
tilE  seeking  damages  for  the  death  of  his  intes- 
tate servant,  not  a  party  to  the  conti-act,  un- 
der the  Employers*  Liability  Law,  was  not  pre- 
cluded from  proving  by  parol  testimony  that 
sndi  party  was  not  in  fact  an  independent  con- 
tractor, but  the  mere  agent  of  the  defendant 
corporation.— Arizona-Hercules  Copper  Oo;  v. 
Crenshaw,  184  P.  996. 

^=»425  (Cal.)  In  purchhser'a  action  for  Bpe- 
ciSc  performance  involvinj;  issue  of  whether 
purchaser  had  paid  certain  amount,  vendor's 
taatimony  that  note  fiven  him  for  auch  amount 
was  not  received  m  payment  thereof,  but 
merely  aa  security,  waa  not  inadmissible  aa 
varying  terms  of  contracTt,  notwithstanding 
contemporaneous  execution  of  receipt  for  such 
note,  where  terms  of  contract  were  admitted, 
and  there  was  no  allegation  that  by  terms  of 
contract  note  was  received  in  payment,  or  that 
money  had  been  paid,  and  receipt  was  not  offer- 
ed or  received  in  evidence  as  proof  of  terms  of 
contract,  but  merely  as  evidence  of  payment. 
— Ifonore  t.  Lemm,  184  P.  664. 

(B)  lBTkll«Ktl»s  Written  InstrameBt. 

^9431  (Wash.)  In  an  action  in  ejectment  and 
to  qnlet  title,  mTolvlng  the  validity  of  a  deed, 

evidence  that  grantor  had  sold  the  land  to  an- 
other, that  she  had  supposed  a  deed  which  was 
to  be  returned  to  her  on  her  request  had  been 
destroyed,  and  that  it  was  never  her  intention 
to  have  it  delivered,  held  admissible.— Garring 
V.  Stephens,  184  P.  314.  , 
^=3432  (Nev.)  The  rule  that  parol  evidence  is 
not  admissible  to  contradict  or  vary  an  absolute 
engagement  to  pay  money  on  the  face  of  a  bill 
or  note  does  not  exclude  evidence  as  between 
the  immediate  parties  of  a  total  failure  or  want 
of  consideration,  and  the  Negotiable  Instru- 
ments Law,  i  28,  recognises  the  right  to  urge 
want  of  consideration.— Dixon  v.  Miller,  184  P. 
826. 


^»439  (Wash.)  The  parol  evidence  rule  is  in* 
tended  to  prevent,  not  to  promote,  frauds,  and 
it  would  be  a  fraud  to  allow  a  party  to  a  writ- 
ten agreement  to  enforce  it  aa  written  when  he 
haa  agreed  not  to  do  so,  where  the  other  on  the 
faith  of  the  agreement  luu  acted  thereon  to  his 
detriment— Andersoniaa  Inv.  Co.  v.  Wade,  184 
P.  827. 

€=»44l(12)  (CaI.App.)  In  action  on  guaranty  of 
a  note  indorsed  on  its  -back,  any  conversation  rc' 
garding  plaintiff  pay^'a  agreement  that,  If  the 
hve  dciendanta  would  aign  the  guaranty,  plain- 
tiff would  stand  his  pro  rata  ahare  of  any  loss 
that  might  be  occasioned  to  theoi,  held  inadmis- 
sible as  varying  the  writing.— McGlendon  v.  Hei- 
singer,  184  P.  62. 

«=»442(l)  (Wash.)  ,When  the  acta  and  conduct 
of  the  parties  to  a  written  agreement  occurring 
subsequent  thereto  show  an  addition  to  or  mod- 
ification thereof,  or  the  acts  of  one  party  ac< 
quiesced  in  by  the  other  show  such  modifica- 
tion, no  rule  of  evidence  precludes  a  showing  of 
the  entire  transaction,  even  if  a  part  thereof  is 
a  parol  contemporaneous  agreement  adding  to, 
varying,  or  modifying  the  written  agreement. — 
Andersonian  Inv.  Go.  v.  Wade.  184  P.  827. 
$=>442(6)  (GaL)  hx  an  action  by  the  buyers 
of  land  to  recover  from  the  seller  so  much 
of  the  price  as  had  been  paid  on  account  of 
failure  to  build  roads  as  agreed,  the  contract 
having  been  silent  in  regaid  to  the  character 
and  kmd  of  work  to  be  done  on  the  roads,  evi- 
dence of  conversations  between  defendant's 
agent  and  a  buyer  before  and  nt  the  time  of 
the  execution  of  the  contract  held  admissible 
as  tending  to  show  only  an  agreement  collateral 
to  the  main  contract— Blahuk  t.  Small  Farms 
Imp.  Co.,  184  P.  661. 

(D)  CoBstrvotlOB  or  Application  of  Imn- 
anuMTO  of  Written  Inetrnment. 

^=»448  (Cal.)  In  an  action  to  have  a  trust  de- 
clared in  land,  in  that  defendant  had  contracted 
to  will  such  property  to  plaintiffs,  and  had  then 
conveyed  it  oral  teatimouy  as  to  "certain  im- 
provements" made  upon  the  property,  and  how 
they  tended  toward  the  "amelioration  and  bet- 
terment" of  defendant's  coudttiun,  was  com- 
petent to  explain  the  circumi^tuiices  of  the 
agreement  and  the  matters  to  which  it  related; 
Civ.  Code,  §  1647,  making  auch  evidence  ad- 
mi  Baible.—Osborn  V.  Hoyt,  184  P.  854. 
C»44,8  (Cal.App.)  Written  instruments,  which 
are  not  ambiguous,  may  not  be  varied  by  pand 
testimony.— Drake  v.  Tucker,  184  P.  602. 
€=»446  (Utah)  An  instrument  attempting  to 
create  an  casement  should  be  read  in  the  light 
of  surrounding  circumstances,  the  situation  of 
the  parties,  and  property  involved,  whero  the 
language  used  is  ambiguous  and  apparently  con- 
tradictory.—Emat  V.  Allen,  184  P.  827. 
^3455  (Okl.)  It  being  customary  in  modem 
business  to  use  figures  and  abbreviations  applica- 
ble to  certain  lines  of  bosiness,  oral  evidence  ia 
admissible  to  show  in  what  sense  figures  and 
abbreviaUona  were  used  and  understood  by  the 
partioR.— King  Collie  Co.  v.  Hicharda,  184  P.  130. 
^=3459(^  (Utah)  In  an  action  to  recover  from 
an  officer  of  a  gold  mining  company  $200  paid 
to  him  for  stock,  for  which  he  receipted  indi- 
vidually and  without  designation  as  such  offi- 
cer, extrinsic  proof  that  he  acted  in  an  official 
capacity  was  not  admlaeible  to  dtscharge  him 
from  liability.— Roe  v.  Schweitzer,  184  P.  03S. 
«=s>46l(l)  (Okl.)  Where  plaintiff  alleges  time  as 
of  the  essence  of  a  contract,  thoush  it  docs  not 
so  appear  from  its  expross  provisions,  evidence 
as'to  negotiations  preceding  the  cnutrnet  to  show 
parties'  intention  cannot  be  considerrd  to  vary 
or  contradict  its  plain  toms. — Drurarlght  v. 
Brown,  184  P.  110. 

€=>462  (Wyo.)  Parol  evidence  of  the  purpoao 
for  which  a  mortgage  was  given  is  sdmissible; 
it  not  contradicting  the  writing. — Bachmann  v. 
Hnrtt,  184  P.  709. 
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xn.  oipnnoir  evidence. 

(A)    Conclnalons    nnd    Opinion*   of  Wit- 
neases  In  General. 

^=>47l(l0)  (Or.)  Id  ao  action  on  a  note,  which 
defendants  claimed  to  have  paid  by  the  delivery 
of  'butchered  hogs,  it  was  not  error  to  permit 
plaintiff's  bookkeeper  to  .testify  that  when  she 
returned  to  the  shop  it  would  nave  been  impos- 
sibie  for  her  to  have  overlooked  30  hogs,  the 
number  claimed  to  have  been  delivered,  had  they 
been  there,  though  the  testimony  was  in  some 
sense  a  couclusion. — Kohlh'agen  t.  Cardwell,  184 
P.  261. 

«=j4J'4(18)  (Wash.)  In  an  action  by  subcontrac- 
tor for  amount  claimed  to  be  due  on  the  con- 
tract as  well  ae  an  amount  claimed  for  extras, 
the  general  contract  beiAg  with  the  county  for 
the  construction  of  a  courthouse,  held,  that  the 
superintendent  of  construction  for  the  county 
was  a  competent  witness  as  to  the  amount  and 
reasonable  value  of  the  extras,  even  though  his 
determination  might  not  be  conclusive. — Weif- 
fenbacb  v.  Pucet  Sound  Bridge  &  Dredging  Co., 
184  P.  321. 

<S=»501(10)  (Idaho)  In  action  under  two-mile 
limit  law  for  damage  by  trespassing  sheep,  wit- 
nesses must  give  to  jury  sucb  facts,  information, 
and  incidents  of  damage  «b  will  enable  jury  to 
make  its  own  calculation  and  form  its  own  con- 
clusion as  to  HggrogHte  damage,  and  witnesses' 
lump  sum  estimates  of  dnmai;^  are  inadmissible. 
—Kirk  V.  Madareita,  184  P.  225. 

ZT7.  WEIGHT  AND  SUFFIOIENCrr. 

^»596(1)  (Nev.)  Ordinarily  a  mere  equality 
In  the  number  of  witnesses  does  not  constitute 
a  balance  of  evidence,  and  hence  in  an  action 
on  a  note,  where  defendant  urged  want  of  con- 
sideration and  testified  to  facts  in  support  of 
his  claim,  which  testimony  was  contradicted 
by  plaintiff,  the  payee,  the  question  is  for  the 
jury.— Dixon  v.  MiUer,  184  F.  926. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  «=5>34T,  52ft.  635,  638, 
660;  Criminal  Law,  «»1119;  WUis,  «=»370. 

I.  NATUKE.  FORM,  AND  CONTENTS 
XN  GENERAIh 

(Okl.)  If  a  paper  which  la  to  be  a  ^rt  of 
bill  of  exceptions  is  not  incorporated  in  the 
body  thereof,  it  must  be  annexed  to  it  or  so 
marked  by  means  of  identification  mentioned 
therein  as  to  leave  no  doubt,  wbcn  found  in 
the  record,  that  it  is  the  one  mentioned  in  the 
biU.— Covington  V.  Cater,  Iftl  P.  112. 
<^I6  (Or.)  Bill  of  exceptions  portraying  all 
proceedings  of  the  trial,  and  certified  to  by  the 
trial  judge,  to  which  a  transcript  of  all  the  evi- 
dence was  attached,  held  sufficient. — Farmers' 
&  Fruit-Growers'  Bank  v.  Davis,  184  P.  275. 

n.  SETTI.EMENT,  SIGNING,  AND 
FUSING. 

^=>40(1)  (N.M.)  Laws  1017,  c.  43,  §  38,  oper- 
ates to  prevent  the  extension  of  time  to  set- 
tle and  sign  bills  of  exception,  unless  a  preecipe 
for  the  record  on  appeal  or  error  shall  have 
been  filed  in  the  clerk's  office  within  the  pre- 
scribed time. — StPoup  v,  Frank  A.  Hubbell  Co,, 
184  P.  976. 

EXCHANGE  OF  PROPERTY. 

See  Specific  Performance,  ®=»93,  ft4. 
C=>4  (Or.)  Contract  for  exchange  of  properties, 
though  providinc  that  it  may  be  declared  can- 
ceied  if  a  satisfactory  adjustment  of  the  real 
estate  ns;''nt's  commission  cannot  be  effected, 
not  pPOvidiuK  any  time  therefor,  time  for  ad- 
juptTiunt  is  identical  with  the  period  named 
for  iniikiTig  the  exchange.— Kaufman  v.  Hast- 
iuKH.  184  P.  2U5. 

<ti»5  (CaLApp-)  Where  defendants  were  guilty 
of  fraud  in  effecting  an  exchange  of  land,  plain- 
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tiff  may  obtain  resdssion  of  the  contract,  even 
though  she  bad,  before  discovery  of  the  fraud, 
entered  into  a  cropping  contract;  jndxmmt 
that  defendant  shall  receive  the  share  of  the 
crops  which  plaintiff  would  otherwise  have  re- 
ceived being  a  sufficient  provision  for  mtorft- 
tion.— Hegel  v.  Hannas.  184  P.  898. 

PCECUTION. 

Se«  Corporations,  »Tnl22. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  «=>949;  Assignments, 
«=>106;  Constitutional  Law,  «»307;  Court*, 
«=>'475;  Descent  and  Distribution;  HoBttud 
and  Wife,  <8=>151,  159;  Wills. 

ZZ.  AVPOnmCENT.  QVAZJFIOATION. 
AND  TENURE. 

(Utah)  Petitioner  lost  tiie  preferential 
right  given  by  Comp.  Laws  1917,  |  7fi06,  to 
letters  of  administration,  of  his  father's  estate, 
where  he  failed  to  appear  within  3  months,  as 
required  by  section  709S,  but  delayed  nearly 
25  years  in  applying  for  appointment,  and  then 
filed  a  cross-petition,  objecting  to  the  appoint- 
ment of  decedent's  married  daughter  as  being 
disqualified  according  to  section  7600.— In  re 
Slater's  Estate,  184  P.  1017. 
®=»2Q(10)  (Utah)  A  son  of  deceased,  by  delay 
in  applying  for  letters  of  administration,  hav- 
ing lost  his  preferential  right  of  appointment 
given  by  Comp.  Laws  1017,  §  7596,  the  appoint- 
ment of  another  who  is  competent  will  not  be 
disturbed,  where  it  does  not  appear  that  the 
court  abused  its  discretion  to  his  prejudice. — 
In  re  Slater's  Estate,  184  P.  1017. 
0=»2l(l)  (N.M.)  The  appointment  of  an  ad- 
ministrator with  the  will  annexed  is  void,  when 
the  persons  named  in  the  will,  competent  to 
act  are  appointed  and  accept  the  trust. — Miera 
V.  Akers.  184  P.  817. 

«=935(19)  (N.M.)  Where  there  was  anbatan- 
tial  evidence  to  support  the  district  court's 
findings  on  appeal  that  the  probated  will  was 
fabricated  and  that  the  will  adjudged  invalid 
by  the  probate  court  wai  valid,  the  executors 
appointed  had  no  right  to  administer  estate, 
BO  that  their  removal  by  district  court  waa  im- 
material.—Miera  T.  Akers,  164  P.  817. 

m.  ASSETS.  APPRAXSAZ^  ANB  IN- 
VENTORY. 

®s»59  (Utah)  Bvideuce  Md  inanffldent  to  show 
that  a  deceased  wife  was  the  owner  of  canal 

stock,  or  a  note  and  mortgrfge,  transferred  by 
her  husband,  her  administrator,  by  indorsement 
in  his  handwriting.— In  re  Hansen's  Estate,  184 
P.  197. 

IV.  OOLLEOnON  AND  MANAOEKENT 

OF  ESTATE. 

(A)  In  General. 

10  (Utah)  A  widower,  administrator  of  his 
deceased  wife's  estate,  interested  in  preserving 
it  for  himself  and  thdr  children,  acted  within 
his  rights  in  paying  taxes  out  of  tils  own  funds, 
and  is  entitled  to  credit  therefor,  with  interest, 
on  his  Snal  accounting,  whether  paid  before 
or  after  liis  appointment. — In  ra  Bansen's  Es- 
tate, 184  P.  197. 

(B)  Real  Property  and  Interests  Tbereln. 

(g=>l32  (L'tnh)  An  executor  or  administrator 
should  apply  to  the  court  for  authority  to  make 
improvements  on  realty  of  decedent,  and  if  he 
chooses  to  make  them  without  first  obtaining 
authority  he  assumes  the  burden  clearly  to  prove 
the  improvements  were  necessary  and  made  in 
sood  faith, — In  re  Hansen's  Estate,  184  P.  197. 

Under  Comp.  Laws  1917,  S§  7718,  7739,  a  wid- 
ower, administrator  of  bis  deceased  wife's  estate. 
Arid  entitled  to  allowance  an  final  accoubting 
of  any  expenditures  necessarily  made  in  r^air- 

Digitized  by  GboQle 


VIK  DISTRZBITTIOIff  OP  ESTATE. 

^305  (Cal.App.)  In  an  action  brought  after 


kig  liouSM,  l)uildmgra,  or  fetices  existing  at  tlie 
death  of  Ins  wife,  though  whetHer  he  should  be 
allowed  credit  for  new  additions  to  the  houK, 
the  erection  of  a  bam,  etc.,  was  for  the  district 
court  to  determine,  in  view  of  the  condition  of 
the  premises,  etc.— Id. 

A  ^  widower,  administrator  of  his  deceased 
wifp  s  estate,  on  his  final  accounting  as  sudi, 
hr!d  not  entitled  to  credit  for  the  coSt  of  erec^ 
?.™  "">^m»".  an  improvement  of  a  tempo- 
xary  character,  necessitated  mainly  for  his  own 
convecience  while  occupying  the  premises.— Id. 

^-  *M£w^££?  TO  simvivnio 

WIPE,  RUSBAini.  OB 
CRZU>REN.  ' 

;^I73  (Idaho)  The  power  of  testamentary  dis- 

oy  statute  Is  eubordinate  to  the  authoritv  can- 

S77.&.S\iiT^'  t«tator-s^idow.- 

^186  adaho)  The  right  of  surviving  wife,  un- 

ertvS.T^-n^  f*;"'  I  ''^f  ^'  *'«^«  exempt  JrSS- 
erty  set  apart  to  fier,  is  superior  to  an>  .fevise 


184  p!"l22.  Property^Lei'p";:  L^mp"; 

f=>iW)  (Idaho)  On  a  proper  appUcation  un- 
der Comp.  Laws,  f  544irthe  pSte  TOurt  £ 
bound  to  set  aside  the  exempt  propSv  to  the 
surviving  spouse;   the  Words  thereF^^'mJJ 

aparf'-Lem'p*?* 

<5^l94a)  (Wash.)  A  notice  of  the  petition  of 
Jll  nflr-  administratrix,  posted  under  the  or- 
iVn  \  permitted  by  Laws  1917,  p. 

D(v.  s  lOcE,  to  have  property  specified  in  thnV 
section  set  aside  as  a  homestearwas  sufficient 
StSYs^R  i";^'"**""'-^"  re  HamilSn's'S- 
^194(5)  {Idaho)  The  presumption  is  that  a 
decedent's  widow  was  a  member  of  hil  faSlv 
fnL^'T^  ^^"^       "  makes  a  prima 

""J'ly-— J>mp  V-  Lemp,  184  P.  224. 

•SS  waS  that 
S«  ^#  V  ■  n»«n>ber  of  decedent's  familv  if 
-Id.""*'  shows  that  she  was  In  fact  his  widow! 

JTfflU^"^;*  I^"'  '^'^  '^^^'-t  J^as  acquir- 
i!'*?"^'*'        parties  and  the  subject- 
matter.  Its  judgment  awarding  property  aVa 

proviaeg—In  re  HamUton's  Estate,  184  R 


^OWAXC^^D  PATMENT  OP 
<I»  Prlorltlea  and  Payment. 

^eoit  for  debts  paid  by  him  in  eood  faith  nn 

Z.  fl^/Vh'?*;'K°^  P™*'  thf^were  just°; 
due  and  that  the  amount  paid  was  the  trufi 

X°a"id°fhS%?*^'  paySlnts  orS! 

5£."*\.'^^^.»tate  is  solvent,  though  no 
claim  for  such  indebtedness  was  presented  and 
allowed  as  provided  by  the  ProbiS^ode -^i 
re  Hansen's  Estate,  1^4  P.  197 

without  requiring  their  nros- 
5?  hi«"  allowance,  the  administrator  acte 

nil  *l  P*?"!'  assumes  the  burden  to  prove 
7750  t/^^i'  "^"''^-'^  by  Comp.  Laws  1917?| 
«Inrt.-Ild     ^  ^""^  satisfaction  of  thi 

«=?28r  (Okl.)  Where  ^  resident  of  Pottawat 
omie  county  died  leaving  srrrWinK  bim  Ind 

^^Jit"''*..^''*  ^^^^  testate  prior  to  receivine  the 
tion  to  allow  the  father's  administrator  rrMit 

Sr^^^^'^?"'  °'  against  Si  da^S'J 

estate.— Vinson  v.  Cook,  184  P.  87.  ^ 


the  hipse  of  over  30  years  to  establish  a  claim 
against  the  estate  of  an  administrator  for  mon- 
ey collected,  but  not  accounted  for  in  the  nd- 
mimstration,  evidence  held  to  justify  the  pre- 
sumpbon  that  if  any  money  was  due  to  the 
legal  heir  represented  by  such  administrator  it 
paid  over.— Pratt  v.  Pratt.  184  P.  956. 
The  presumption  arising  from  the  lapse  of 
^me  that  the  administrator  of  a  brother's  es- 
tate had  paid  his  father,  the  only  heir,  is  not 
affected  by  noncompliance  with  Codt'  Civ.  Proc 
»  1443,  1622,  1636,  and  1665.  requiring  inven- 
tory and  other  steps  in  the  administration.— Id. 

In  an  action  against  the  estate  of  a  deceased 
administrator  for  accounting,  evidence  that  the 
°?  Ju^*/^  ^'"^  positive  knowledge 

Of  the  tacts  were  dead-  in  connection  with  the 
circumstance  that  slight  evidence  was  offered  on 
both  sides,  held  to  justify  the  court's  finding 
that,  owing  to  the  great  lapse  of  time,  evidence 
of  nonpayment  to  the  heir  was  not  available. 
— id. 

^309  (Cal.App.)  It  is  not  illegal  for  an  ad- 
ministrator, collecting  money  belonging  to  a  de- 
cedent who  was  not  indebted,  to  Settle  the  es^ 
tate  with  the  heir  without  the  formality  of  the 
ordinary  administration  of  estates,  and  in  a  pro- 
ceeding for  accounting  many  years  after  It  wiU 
be  deemed  not  improbable  he  followed  the  ahort- 
erway  .-Pratt  V.  Pratt.  184  P.  956. 
^315(1)  (Idaho)  Rev.  St.  1887,  5702,  pro- 
^nnY.S"  \°  diStributea  in 

1,^?^^"*  ^°  ^¥  aarTiving  husband  or  wife 
^r«f  .  i-*!  .^i^datory  and  the  probate  court 
^t?Pm^f.f  J***  property,  and  any  other 

attempted  distribution  thereof  is  in  excess  of 
its  jurisdiction  and  void.  (Per  Budger  J.)- 
Glover  v.  Brown,  184  P.  049.  '  ' 

%Jf*U^!Si'O"rTETAK0E8  UH. 
DEB  OBDER  OF  OOUBT. 

(C)  Sale. 

'S=>380(8)  (OkL)  Evidence  held  sufficient  to 
warrant  court  in  exercise  of  its  equitable  pow- 
ers to  cancel  deed  of  administrator  on  the  grSnnd 
of  fraudulent  sale  and  to  annul  order  of  Muntv 
coor^con^rming  the  Bame.-Baldridge  v.  Smit? 

XI.  ACCOUHTINO  AMD  SETTLEBfERT. 
(B)  Proceedlnara  for  AoconatlBV. 

^»470  (CaLApp.)  The  length  of  time  that  wiU 

bar  an  action  against  a  deceased  administrator's 
estate  on  a  claim  based  on  nonpayment  to  heir 
depends  upon  the  peculiar  circumstances  of  the 
case,  and  a  large  discretion  Is  confided  to  the 
trial  Judge,  whose  determination  is  binding  on 
the  appellate  court,  unless  manifestly  an  injus- 

^Tyi  *'iif?„*^°'J^~P''a"  ^-  ^^i-a".  184  P.  956. 
^473,  474(1)  (Cal.App.)  On  the  administra- 
tor s  failure  to  take  the  statutory  steps  in  the 
administratioD  the  heir  may  ask  the  aid  of  the 

se"!"  the  estate  within 
the  statutory  timc-Pratt  v.  Pratt,  184  P.  »5e. 

(B) 


8t»tlB«,  aettllns,  Opeatav,  and  Re. 
view. 

«=^5I0(8)  (Gal.)  Order  settUng  final  account, 
and  allowing  an  amount  for  reasonable  funeral 
expenses,  wiU  not  be  reversed  for  lack  of  ver- 

f5^*"l.hAS%"'''*^^*?'"^'  ^''^  omission 
from  the  inventory  being  a  small  amount  of 
property  which  was  nevertheless  duly  chnreed 
in  the  account,  and  all  distributed  in  kind— In 
re  Mnthcwsou's  Estate.  184  I*  867 
^5t6(4)  (Cal.App.)  Until  a  decree  settling  an 
administrator's  account  and  distributing  the  es- 
'fu""""^^  ^"^^  expiration  of  time  for  ap- 
peal, the  court  of  probate  has  exclusive  jurisdic- 
tion over  all  matters  of  accounting,  but  after 

Wli'^^*^:?"^"'**?'  ^"^'•ee  «^as  fraudu- 

lently obtained,  equity  has  jurisdiction  of  an 
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action  to  set  It  aedde,  and  in  order  to  afford 
eomplete  relief  may  isQuire  bd  accounting  hy  th« 
administrator  in  aucb  action,  unless  the  usual 
chancery  powers  are  curtailed  by  Bome  peculiar 
limitation  in  the  nature  of  the  case.— Barbe»  v. 
Superior  Court  of  Califonda  in  and  for  San  Di- 
ego County.  184  P.  962. 

Where,  in  an  administratrix's  suit  in  equity 
against  a  former  administrator  of  the  estate, 
tlie  decree  of  settlement  and  distribution  is  set 
aside  for  fraud,  an  accounting  by  the  adminis- 
trator may  be  made  in  such  rait  instead  of  in 
the  probate'  court,  though  nev  daimanta,  not 
before  the  court,  might  assert  daims,  since,  in 
view  of  Code  Civ.  Proc  SS  369,  1586,  the  ad- 
ministratrix represents  ail  possible  claimants 
and  is  the  only  neceasary  plaintiff,  and  payment 
to  plaintiff  of  the  amount  found  due  wiU  pro- 
tect the  adminiab-atoi^LL 

EXEMPTIONS. 

See  Homestead. 

EXTORTION. 

See  Conspiracy,  4=943. 

FACTORS. 

See  Broken. 

FAIRS. 

See  ComtieB,  «»142. 

FALS£  PRETENSES. 

See  GHminal  Law,  4=»65. 

4=>4  (Cal^pp.)  The  elements  of  the  crime  of 
obtaining  money  by  false  pretenses  consist  of  a 
fraudulent  representation,  defendant's  knowl- 
edge ot  the  falsity,  the  malcittg  of  the  representa- 
tion with  Intent  to  deceiVe  the  innoMnt  party, 
and  the  innocent  party's  reliance  thereon. — Peo* 
pie  V.  Neetens,  184  P.  27. 

«s»3l  (Cal.App.)  An  information  diarging  that 
defendant  obtained  $100  by  means  of  false  pre- 
tenses as  to  a  conversation  with  a  third  person 
relating  to  the  payment  of  a  mortgage, 
defective,  not  showing  or  indicating  any  causal 
connection  between  the  false  representation  and 
the  obtaining  of  the  money. — People  v.  Nectens, 
184  P.  27. 

^»38  (Cal-App.)  In  a  prosecution  for  obtain- 
ing money  by  false  pretenqea,  which  the  infor- 
mation asserted  were  made  with  reference  to  a 
conversation  ^tta  a  third  person  as  to  tiie  pay- 
ment of  a  mortgage,  and  arrangement  to  release 
the  premises,  testimony  that  defendant  stated 
the  mortgagee  had  released  the  premises  con- 
stituted a  variance  from  the,  averments  of  the 
Information.— People  v.  Neetens.  184  P.  27. 
(8=>49(1)  <Cal.App.)  In  a  prosecution  for  ob- 
taining money  by  false  pretenses,  where  the 
alleged  false  representations  were  wholly  oral, 
testimony  of  the  prosecutor's  wife  held  insuffi- 
dent  corroboration  of  the  nrosecutor's  testimony 
to  sustain  a  conviction  wiuiin  Pen.  Coda  1 1110. 
—People  V.  Neetens.  184  P.  27. 

FAMILY  SETTLEMENTS. 

See  Descent  and  Distribution,  ^^82. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  ^»27;  Death,  ^slOS;  Mas- 
ter and  Servant,  «=a204.  256. 

FELLOW  SERVANTS. 

See  Maater  and  Servant,  «=»1T9. 

FENCES. 

See  Adverse  Posseasion,  ^S3ll4. 


FERRIES.. 

See  Taxation,  «=s»14S. 

FINANCIAL  DEPRESSIONS. 

See  Bvtdenee,  4&a»ll. 

FINES. 


See  Bail.  «=>78. 


FIRES. 


See  Carriers,  «=»113;   Counties,  «Si88,  142; 
Ne^emw,  «s»2>^  62,  134. 

FISH. 

See  ConstitnUonal  Lew.  «s>208;  Courts. 
7;  Damages,  «=>174:  Statutes,  ^86;  Trial, 
^296. 

(Or.)  The  titie  to  migratory  fish,  fers 
natuTKij  while  in  a  state  of  freedom,  so  far 
as  a  right  of  property  can  be  asserted,  is  in 
the  state,  not  as  a  proprietor,  but  in  its 
sovereign  capadty,  for  the  benefit  of  and  in 
trust  for  dtixens  of  the  state  in  common. — 
State  y.  Savage,  184  P.  667. 
4=32  (Or.)  Crabs  are  fish,  and  the  law  applica- 
ble to  fish  is  applicable  to  crabs.— State  v. 
Savage  184  P.  B67. 

4==>3  (Or.)  Th'e  paramount^  of  the  right  of 
navigation  does  not  eztinruish  the  common  right 
of  fishery,  altbough  the  former  does,  whenever 
there  is  a  necessary  conflict,  limit  the  latter  and 
compel  it  to  yield,  so  far  as  the  right  of  fishery 
interferea  with  the  fair,  useful,  and  legitimatp 
exerdse  of  navigation  rights,  but  the  navigator 
must  use  ordinary  care  and  due  regard  to  prop- 
erty rights  of  fishermen.- Aijderson  v.  Colum- 
bia Contract  Co.,  184  P.  240. 
^=»5(3)  (Or.)  In  an  action  by  the  owner  f>f  a 
fish  trap  against  the  owner  of  a  barge  for  dam- 
ages resulting  to  the  trap,  the  questions  whether 
or  not  the  defendant  negligently  failed  to  main- 
tain Buffident  lights,  to  keep  a  lookout,  or  to 
see  and  avoid  the  trap,  or  operated  the  flotilla 
at  a  dangerous  speed,  or  negligently  failed  to 
stop  the  tngboat  and  her  tow  and  avoid  the  fish 
trap,  were  properly  for  the  jury.— Anderson  v. 
Columbia  Contract  Co.,  184  P.  240. 

In  en  action  for  the  negligent  destruction  of 
a  fish  trap  by  a  tugboat,  an  instruction  that  it 
was  the  "duty  o^  defendant  to  operate  and  navi- 
gate aaid  vessel  m  the  channel  or  usual  course 
m  which  vessels  navigating  said  river  should  be 
operated  and  navigated"  held  erroneous,  since 
it  was  not  negligence  per  se  to  operate  the  boat 
outside  of  the  usual  course  followed  by  vessels; 
the  matter  being  a  question  of  fact  for  the  jury. 
—Id. 

Where  plaintiff,  in  an  action  for  dnmages  for 
injurifv  resulting  from  bis  fish  trap  being  struck 
by  defendant's  tugboat,  was  authorized  by  both 
the  state  of  Washington  and  the  United  States 
to  erect  and  maintain  the  trap,  evidence  held 
to  show  tiiat  a  part,  if  not  all.  of  the  portion  of 
the  trap  injured  or  destroyed  was  erected  in 
accordance  with  soch  perjmits  and  was  a  legal 
obstruction.— Id. 

(8=>8  (Or.)  Legislature  has  the  power  to  enact 
laws  prombiting  the  catching  of  fish  or  the 
killing  of  game  for  a  certain  term  of  years,  or 
for  a  certain  portion  of  the  year,  or  in  certain 
localities,  where  the  conditions  are  different 
from  those  in  other  portions  of  the  state,  or 
for  purposes  of  sale,  or  may  restrict  quantity 
of  fish  or  game  that  may  be  caught  or  killed. — 
State  V.  Savage,  184  P.  G67. 
(&=»9  (Or.)  L.  O.  L.  }  6360,  prohibiting  the 
taking  of  salt-water  crabs  from  Coos  county 
for  purpose  of  sale,  as  it  exists  apart  from  the 
void  amendments  of  1915  and  1917,  is  an  equal 
law,  and  is  valid,  since  it  confers  equal  rights 
on  all  citizens,  subjects  them  to  equal  burdens, 
and  imposes  equal  penalties  on  those  who 
violate  it— State  v.  Savage.  181  P.  667. 
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FISH  TRAPS. 

See  Courts,  4=»7;  Damages,  ^=389,  174. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Justices  of  the  Ponce,  4=b1S8;  Landlord 
and  Tenaiat,  ^290,  201. 

FORFEITURES. 

See  Appeal  and  Error,  ^nlOll;  Deeds,  «» 
166;  Quieting  Title,  Intoxieating  Liq- 

,  uors,  «=»240,  250,  251;  Landlord  and  Ten- 
ant, <S=3l03:  Mines  and  Minerals,  «»88, 
78;  Sales,  ^=>479;  Yeudor  and  PnrcliaBer, 
«i»96,  101,  104,  107,  187,  214. 

FORGERY. 

See  Acknowledgment,  ^»48;  Bankroptcy, 
242;  Criminal  Law.  «=>814.  824.  829,  1172; 
Libel  and  Slander,  «s>7.  100,  124. 

e=>5  (CaLApp.)  In  a  prosecution  for  forgery, 
the  intent  to  defraud  is  an  essential  element  of 
the  crime.— Carl  v.  McDougall,  184  P.  885. 
4S9|4  (Kan.)  Where  defendant  employed  to 
collect  cash  of  a  moneyed  corporation  and  de- 
posit it  in  a  bank  falsely  and  with  Intent  to 
cover  his  defalcation,  alters  date  of  original  en- 
try in  passbook  to  prevent  employer  from 
discovering  true  state  of  account,  the  altera- 
tion is  forgery  in  the  third  degree  within 
Crimes  Act,  {  185,  though  amount  to  employer's 
credit  remains  the  same  aa  before  the  altera- 
tion.—State  V.  Kennedy,  184  P.  784. 
«=9l5  (Kan.)  The  paasbo**  issued  by  bank 
to  a  depositor  is  a  "booh  of  accounte*'  within 
Crimes  Act,  ]  185.  defining  forgery  in  the  third 
degree.— State  t.  Kennedy,  184  P.  734. 

A  corporation  engaged  In  fumisliing  general 
telephone  service  for  hire  is  a  "moneyed  cor- 
poration" within  Crimes  Act,  $  185t  defining 
forgery  in  third  degree.— Id. 
<&=»27  (Cal.App.)  In  a  prosecution  for  forgery, 
the  intent  to  defraud  is  not  only  an  essential 
element  of  the  crime.  I>ut  is  essential  to  every 
iDdictmcnt  for  tiie  offenses-Carl  t.  McDougall, 
184  P.  885. 

^»3(  (Kan.)  Information  charging  that  de- 
fendant, with  intent  to  defraud  a  company  au- 
thorized to  do  business  In  the  state,  falsely  al- 
tered an  entry  in  its  book  of  accounts,  com- 
monly known  as  a  passbook  of  deposits  by  it 
in  a  national  bank,  describing  entry  as  original- 
ly made  Mtnd  as  altered,  whereby  a  pecuniary 
obligation  of  bank  purported  to  be  created  and 
effected  sufficiently  ctiarffed  forgery  in  the 
third  degree,  as  defined  in  Crimes  Act,  f  186. 
—State  V.  Kennedy,  184  P.  734. 
^=>35  (Kan.)  Where  there  was  jproof  that  de- 
fendant employ^  who  made  entries  in  the  cor- 
poration's passbook  did  so  to  conceal  a  short- 
age in  hia  accounts  with  it  the  state  was  not 
required  to  show  the  amount  of  such  shortage. — 
State  V.  Kennedy,  184  P.  734. 
«=>44(%)  (Kan.)  Proof  that  a  passbook  in 
wlilch  an  original  entry  was  altered  by  an 
employ^  was  used  by  employer  corporation  for 
ordinary  purposes  of  a  passbook  is  sufficient 
to  show  that  it  was  "delivered  or  intended  to 
be  delivered"  to  some  person  dealing  with  cor- 
poration within  Crimea  Act,  S  185,  defining 
forgery  in  third  degree.— State  .v.  Kennedy,  184 
P.  734i 

FORMER  JEOPARDY. 

See  Criminal  Law,  «s»163-186. 

FRAUD. 

See  Bins  and  Notes,  «=>327,  337,  358,  497; 
Contracts,  ^»265;  Corporations,  ®=»80, 
204.  260,  317.  387,  445,  545,  579;  Evidence, 
^9439;  Ex<diange  of  Property,  ^aS;  Ex- 
acuton  and  Administrators,  ^=9389,  016; 


Frauds,  Statute  of;  Fraudulent  Conveyances 
Guaranty,  «S387;  Judgment,  «=:>410,  441 
443,  460,  461,  660;  Limitation  of  Actions 
<^37.  55,  100, 104;  Mines  and  Minerals,  «= 
65;  Mortgages,  ^9275;  Motions,  <8=>59, 
Municipal  Corporations.  ^»484,  488,  489, 
493;  Partition.  «»107;  Pleading,  «=>236 
Sales,  «=>88,  41. 

I.  DEOEPTIOH  CONSTXTUTINQ 
FBAin>,  AND  LIABILITY 
THEBEFOB. 

<S=>I2  <OkI.)  In  action  for  fraijd  predicated  on 
a  promise  to  be  performed  in  the  future,  the  gist' 
of  the  fraud  is  not  the  breach  of  the  promise, 
but  the  promisor's  fraudulent  intent  when  mak- 
ing the  promise  not  to  perform  it  and  ^te  in- 
tent to  deceive  the  promisee  by  such  false  prom- 
ise—Kogera  V.  Harris,  184  P.  459. 

To  render  the  nonperformance  of  a  promise 
to  be  performed  in  the  future  fraudulent,  the  in- 
tent not  to  perform  must  exist  when  the  prom- 
ise is  made,  and  if  made  in  good  faith  there  is 
no  fraud,  although  tiie  promisor  thereafter 
changes  his  mind  and  fails  or  refuses  to  per- 
form.— Id.  ■ 

n.  ACTIONS. 

(C)  Bvldence.  • 

4=>50  (Cal.App.)  Fraud  is  never  to  be  presum- 
ed.—Hutdilnson  Co.  v.  Coughlin,  184  P.  435. 
«»58(1)  (OU.)  Ordinarily,  where  an  action  is 
predicated  on  fraud  in  the  procuring  of  a  writ- 
ten instrument,  the  proof  must  sustain  the  al- 
legations by  a  preponderance  so  great  as  to  over- 
come all  opp<Miing  evidence  and  repel  all  op- 
posing preanmptiona  of  good  teitb.— Bogen  t. 
Harris,  184  P.  459. 

FRAUDS,  STATUTE  OF. 

See  Vendor  and  Purchaser,  i^B28- 

m.  PROBCISEa  TO  ANSWER  FOB 
DEBT,  DEFAULT  OB  MISOAB* 
BIAGE  OF  ANOTHEB.  . 

^»20  (CaLApp.)  If  plaintiff  payee  of  a  note 
had  made  to  defendant  an  oral  agreement  to 
bear  his  pro  rata  share  of  any-  resulting  loss  to 
them  as  guarantors,  such  agreement  would  have 
amounted  to  nothing  more  than  a  contract  of 
guaranty  of  the  debt  .of  another,  which  would 
not  have  been  enforceable  unless  in  writtni.— 
McClendon  v.  Helsinger,  184  P.  62. 

Vm.  BEQVISITES  AND  SUFFIOIENOT 
OF  WBITING. 

^=»I03(1)  (Okl.)  The  written  memorandum  re- 
lied upon  to  take  a  contract  out  of  statute  of 
frauds,  Bev.  X^ws  1910,  S  941,  however  in- 
formal, is  adequate  if  it  states  agreement  with 
sufficient  clearness,  and  with  such  certainty 
that  its  essentials  can  be  kno^rn  from  memo- 
raudum  itself,  or  by  a  reference  therein.to  some 
other  writing,  without  recourse  to  parol  proof 
to  supply  them.— King  Collie  Co.  v.  Richards, 
184  P.  130. 

€=»I06(1)  (Okl.)  A  letter  from  buyer  of  cotton 
stating  that  the  65  hi  sold  on  19  1-16  basis  had 
been  reclassed  and  figured  at  98  per  cent,  off 
mid.,  and  requiring  seller  to  fill  the  cotton  or 
let  buyer  cancel  and  buy  elsewhere  in  the  light 
of  tagging  with  buyer's  tags,  its  return  of  draft, 
etc.,  was  sufficiently  clear  to  show  the,  agree- 
ment and  take  contract  out  of  statute  of  frauds. 
Itev.  Laws  1910,  §  941.— King  Collie  Co.  v. 
Richards,  184  P.  130. 

.    EC  OPERATION  AND  EFFECT 
OF  STATUTE. 

«s>ll9ri)  (Cal.)  Equity  la  bound  by  the  stat- 
ute of  frauds,  and  general  relief  against  it  is 
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given  only  where  to  allow  it  to  be  set  ap  woold 
be  to  secure  to  the  party  relying  on  it  the  fruits 
of  actual  fraud,  or  where  it  would  place  the 
party  renistins  it  In  an  Ineqaitable  position; 
it  appearing  further  there  i>  evidence  as  good  as 
a  writing  between  the  parties. — Hambey  t. 
Wood,  184  P.  9. 

^=>II9(1)  (CaLApp.)  Erery  person  being  ad- 
viBPd  of  the  requirement  of  Civ.  Code,  f  1624, 
Bubd.  1,  as  to  contracts  not  to  be  performed 
within  a  year,  the  mere  omission  to  insist  that 
a  writing  be  made,  or  reliance  only  on  the  un- 
fulfilled promise  of  the  other  party  to  put  the 
agreement  in  writing,  is  nor  sufficient  to  protect 
the  party  insisting  on  fulfillment  of  the  con- 
tract, but  he  must  be  misled  by  the  other  to  his 
prejudice  through  representation,  by  words  or 
conduct,  of  lack  of  intention  to  resort  to  plea 
of  th«  statute.— Standing  Motqmo,  184  P. 
DM. 

«=»I26  (CaLApp.)  Under  Ciy.  Code,  |  1624. 
subd.  1,  reliance  only  on  the  uufalfiUed  promise 
of  the  other  party  to  put  the  agreement  in  writ- 
ing is  not  sufficient  to  protect  the  party  insiet- 
ing  on  fulfillment  of  the  contract,  but  he  must 
be  misled  h,v  tbe  other  to  his  prejudice  tbrough 
representation,  by  wonds  or  conduct',  of  lack  of 
.intention  to  resort  to  plea  of  the  statute. — 
Standing  V.  Moroaco,  1S4  P.  954. 
®=»I28(2)  (Cal.App.)  A  pnrty  seeking  to  en- 
force a  contract  not  to  be  performed  within  a 
year,  and  against  whom  the  statute  of  frauds. 
Civ.  Code,  |  1624,  is  set  up  because  the  con- 
tract is  not  in  writing,  most  show  in  order  to 
avail  himself  of  the  principle  of  part  perform- 
ance, not  only  that  he  was  misled  by  the  other 
party's  implied  or  express  representation  that 
be  would  not  rely  on  the  statute,  but  also  that 
plaintiff  has  altered  hia  position,  so  that  he 
will  be  made  to  suffer  loss  or  unconscionable  in- 
jury, if  the  plea  of  the  statute  is  allowed  to 
prevail.— Standing  v.  Horosco,  184  P.  954. 

Actor,  suing  manager  on  contract  of  employ- 
ment for  a  year,  void  under  Civ,  Code,  §  16:24, 
subd.  1,  because  not  to  be  performed  within  a 
year  and  not  in  writing,  on  tbe  facta  alleged  in 
the  complaint,  Acid  not  entitled  to  enfiu'ce  such 
contract  against  the  manager  on  any  ground  of 
estoppel  through  detriment  to  him  (the  actor) 
by  removal  of  himself  and  family  from  New 
York  to  Los  Angeles.— Id. 

4=9 1 29(2)  (Nev.)  A  contract  not  to  be  per- 
formed within  one  year  is  void  under  Rev.  Laws, 
S  lOTG,  notwithstanding  part  performance;  the 
doctrine  of  part  performance  having  no  appli- 
cation-to  such  contract,  and  the  statute  being 
aimed  exclusively  at  the  time  of  perfurinance  and 
not  the  Bubject-motter.— Xehls  v.  William  Stock 
Farming  Co.,  1S4  P.  212. 

<&=3|29(3)  (Nev.)  Part  performance  takes  land 
contract  out  of  statute  of  frauds  when  not  to 
enforce  the  contract  would  rcault  in  a  fraud  be- 
ing perpetrated  upon  a  party  who  has  partially 
performed.— Nehls  v.  William  Stock  Farining 
Co.,  1S4  V.  212. 

€=»I29(12)  (Cal.)  Possession  of  land  by  buyer 
under  oral  contract  effected  by  the  technical 
possession  of  a  tenant,  who  for  long  before  the 
creation  of  his  tenancy  under  the  buyer  bad' 
been  occupying  the  land  as  tenant  at  will  of 
the  seller,  held  not  the  character  of  possession 
which  would  take  the  oral  contract  of  sale  out 
of  the  fitatute  of  frauds,  not  rendering  the  buy- 
er liable  to  nn  action  for  trespass,  and  not  evi- 
dencing <'I''ni  ly  the  new  ownership. — Hambey  v. 
Wood,  ISl  P.  9. 

®=»I44  (Nev.)  Where  l<^sees  hired  horses  to 
plow  and  seed  land,  after  lessor  had  refused 
to  furnish  horses,  and  without  being  misled  by 
any  act  or  acts  on  piirt  of  lessor,  lessor  is  not 
estopped  from  setting  up  invalidity  of  its  parol 
Pontrnct  to  furnish  horses  under  statute  of 
frauds  in  lessees'  ocrinn  for  damtiges  for  breach 
thereof.— \eh  la  t.  William  Stock  j!'ai*ming  Co.,* 
184  P.  212. 


FRAUDULENT  CONVEYANCES. 

See  Oorporatloni.  ^asSTO;  Judgment,  «=>823. 

X.  TRAHBFBBS  AlTD  TRAKSAOTIOHS 
HTVALID. 

(J)  KBOWl«4ce  «Kd  Intent  of  Ornmtcc 

^160  (Or.)  Under  L  O.  Ij.  H  7397,  7400. 
7401,  three  things  must  concur  to  protect  the 
title  of  a  purchaser  of  property  where  tbe  con- 
veyance is  attacked  hj  creditor  of  the  vendor 
aa  fraudulent:  (1)  He  must  buy  without  no- 
tice of  bad  intent  on  the  part  of  vendor  to  de- 
fraud: (2)  he  must  be  a  purctiaser  for  Talaable 
consideration;  and  (3)  he  must  have  paid  the 
purchase  money  before  he  liad  the  notice  of 
fraud.— Farmers'  Nat.  Bank  of  Fonca  City, 
Okl..  T.  Ben£i«,  154  P.  664. 

m.  BEMEDIEB  OF  OBEDITOB8  ABD 
PUBGHASEBBl 

(bO  BSviAcnee. 

<S=s>27l(3)  (Wash.)  It  wUl  be  lureaamed  that  a 
transaction  has  been  honestly  made  and  carried 
out.—]*].  I.  Du  Pont  dfl  Nemours  Powder  Co.  v. 

I'ederson,  184  P.  316. 

^295(1)  (Or.)  In  a  anit  by  an  Oklahoma 
corporation  which  had  Acovered  in  conrts  of 
that  state  a  judgment  againat  defendant's  hus- 
band attacking  aa  fraudulent  a  conveyance  of 
property  by  the  husband  to  her,  and  seeking  to 
reach  land  acquired  in  Oregon  by  defeoaant 
with.the  proceeds  of  the  property  conveyed,  etc-. 
evidence  held  insufficient  to  show  Uiat  the 
transaction  was  fraudulent,  and  open  to  attack, 
within  L.  O.  L.  {g  7397,  7400,  7401.— Farmers' 
Nat.  Ilank  of  Ponca  City,  OkL,  t.  Beofro,  184 
P.  564. 

•3=>295(1)  (Wash.)  Evidence  of  fraud  mnst  l>e 
clear  and  satisfactory.— K.  1.  Du  Pont  de  Ne- 
mours Powder  Co.  v.  Pederson,  184  P.  310. 

(J)  JndKment  or  De«n»  and  BxeawMan. 

€=>3I2(3)  (Wash.)  In  suit  to  set  aside  convey- 
ances as  fraudulent,  the  only  judgment  the  court 
ruuld  make  would  be  dthcr  to  find  fraud  ^nd 
set  aside  the  deeds  or  find  there  was  no  fraud 
and  dismiss  the  action ;  hence  it  was  proper  tn 
deny  plaintiff's  request  to  decree  that  the  al- 
leged fraudulent  grantee  held  her  title  subject 
to  the  prior  lien  of  plaintiff's  judgment,  and  to 
refuse  to  make  any  finding  or  conclusion  on 
such  question. — G.  T.  Dn  Pont  de  Nemours 
Powder  Co.  v.  Pederson,  184  P.  316. 

FUNERAL  EXPENSES. 

See  Executors  and  Admlnistratori,  ^=>610; 
Husband  and  Wife,  €=»15L 

GAME. 

See  Fish. 

GAMING. 

See  Nuisance,  ^s>61. 

Xn.  ORZMIHAi:.  BEBFOKSIBIUTY. 
(A)  Oflenaea. 

^=»62  (Ner.)  At  common  law  gaming  or  gam- 
bling was  not  itself  unlawful,  and  is  not  now  a 
crime  unless  so  made  by  statute. — Ei  parte  Pier- 

otti,  1S4  P.  209. 

<®=»68(3)  (Nev.)  Nickel-in-the-slot  maohines,  by 
which  a  player  baa  a  chance  of  todng  the 
amount  he  plays  or  receiving  a  larger  amount, 
are  well-known  gambling  aeTlces.— Ex  parte 
Pierotti,  184  P.  209. 

GARAGES. 

See  Constitutional  Law,  'S=»239,  295;  livery 
Stable  and  Garage  Keepers;  Municipal  Cor- 
porations, «=9Q11,  625. 
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GARNISHMENT. 

8e«  Justices  of  the  feuce,  9=>104. 

GAS. 

■See  CorporatioDB,  4=»14,  204^  444;  Champerty 
and  Mfuntcnance,  ^=97:  Mines  and  Minerala, 
«=»73,  77,  78. 

GRAND  JURY. 

See  Coatempt.  «s9l4,  SO;  ^tnennB,  ^21. 

4=3 1 5  (Colo.)  Geoerally  neither  bias  nor  prej- 
udice 01  grand  juror,  nor  his  interest  in  a  pros- 
ecution other  than  a  direct  pecuniary  interest, 
nor  the  fact  that  he  has  formed  or  expressed  an 
opinion,  will  so  disqualify  bim  as  to  render  in- 
valid  documents  returned  by  the  grand  jury. — 
Joalyn  v.  People,  184  P.  87S. 

GUARANTY. 

See  Banks  and  Banking,  €=»15;  Bills  >aQd 
Notes,  ®=»345;  Corporations.  ^=»i545;  Evi- 
dence, ^=»441;  Frauds,  Statute  of,  ®=>20; 
Set-Off  and  Counterclaim,  ^=»24. 

m.  DISOHABOE  OF  aUARAHTOR. 

^=949  (CaLApp.)  The  consent  of  plaintiff,  payee 
of  a  corporate  note,  as  director  of  the  corpora- 
tion, to  the  transfer  of  its  assets  to  a  trustee 
for  creditors,  did  not  constitute  an  act  impair- 
ing or  suspending  plaintiff's  rights  or  remedies 
against  the  company  to  release  other  directors 
from  liability  on  their  guaranty  o£  the  note,  un- 
der Civ.  Code,  i  28ia— McGlendon  t.  HelsIugeT, 
184  P.  52. 

XT.  RE1CEDXE8  OF  0BEDXTOB8. 

•»87  (CsLApp.)  In  an  action  on  guaranty  of 
a  note  indorsed  on  its  back,  where  defendants 
have  not  pleaded  fraud  by  plaintiff  in  procuring 
their  guaranty  by  an  oral  agreement  to  bear 
bis  pro  rata  share  of  any  loss  that  might  be  oc- 
casioned to  them  by  it,  the^  cannot  rely  on  the 
defense.— McClendon  t.  Hefslngcr,  184  P.  62. 

GUARDIAN  AND  WARD. 

See  Appeal  and  Brror.  «=»333.  803;  Domidle, 
«»5;  Infants,  «=»78,  112. 

n.  APPOINTMENT,  QirAI.IFI0ATION, 
AND  TENUBE  OF  GUARDIAN. 

^=>8  (Kan.)  In  a  proceeding  to  try  title  to  a 
wife's  certificate  of  deposit  which  the  husband 
had  Qsed  ae  collateral  for  a  debt,  but  which 
was  adjudicated  to  the  wife  in  a  divorce  action 
in  which  ehe  was  awarded"  custody  of  a  child, 
the  district  court  had  authority  to  adjudicate 
the  question  of  the  guardianslUp  of  the  child 
after  her  death.— Chumos  v.  Chumos,  184  P. 
736. 

The  probate  court  of  a  husband's  domtciie 
bad  jurisdiction  to  appoint  him  guardian  of  his 
child,  on  the  death  of  bis  wife,  although  the 
child  was  without  the  state  and  had  been  in 
her  custody  under  an  adjudication  in  ber  di- 
vorce action. — Id. 

^=3>I0  (Ariz.)  Statute  deleting  to  appointment 
of  goardton  for  minor  diild  vests  in  the  ap- 
pointing court  or  Judge  a  very  large  discretion 
in  the  selection  and  appointment  of  a  guardian; 
the  paramount  consideration  being  the  welfare 
of  the  child  ratber  than  the  technical  legal 
right  of  the  parent— Harper  t.  Tipple,  184  P. 
1006. 

Court,  in  appointment  of  guardian,  should 
not  invade  the  natural  right  of  the  imrrnt  to 
the  custody  and  care  of  an  infant  child,  ex- 
cept upon  a  clear  showing  of  delinquen<gr  on 
the  part  of  tlie  parent.— Id. 
®=9|  I  (Kan.)  Where  a  wife  was  awarded  cus- 
tody of  a  child  in  her  divorce  action,  but  died 
before  the  husband,  the  designation  of  a  guard- 
ian other  than  the  husband  made  in  her  will 


was  void,  in  view  of  Gen.  St.  1915,  |  5042.— 
Chumos  V.  Chumos,  184  P.  736.  « 
^:»13(4)  (Ariz.)  In  guardianship  proceedings, 
involving  father's  claim  to  child  as  against 
parents  of  deceased  mother,  it  will  be  presumed 
that  father's  second  wife  is  a  good  woman,  and 
will  do  all  her  duty  demands  that  she  should 
do  to  assist  basband  in  nurtore,  care,  teaching, 
and  protection  of  the  child.— Harper  T.  Tipple, 
184  P.  1005. 

It  will  be  presumed  on  guardianship  proceed- 
ing that  a  father  is  competent  to  have  the  care 
and  custody  of  his  cfaUd,  in  the  absence  ot 
any  affirmative  s^iowing  to  the  contrary.— Id. 

IT.  BAZiES  AND  CONTETANCE8  UN- 
DER ORDER  OF  COURT. 

^»108  (Idaho)  A  guardian's  sale  of  real  es- 
tate is  a  judidal  sale  and  the  rule  of  caveat 
emptor  applies.  (Per  Budge,  J.)— Glover  t. 
Brown,  184  P.  «4». 

HABEAS  CORPUS. 

H.  JURTSDIGTION.  PB0GEEDIN08, 
AND  RELIEF. 

«=»S9(3)  (Kan.)  In  habeas  corpus  by  a  father 
to  obtain  custody  of  his  infant  daughter  from 
her  maternal  grandparents,  a  judgment  which 
for  sound  reasons  gave  the  custody  to  a  third 
person  was  not  outside  the  issues,  the  welfare 
of  the  child  being  always  within  the  issues.— 
Ex  parte  Guber.  184  P.  860. 
«=»I06  (Okl.)  Where  petitioner  for  habeas 
corpus  complies  with  order  made  bf  lower  court, 
for  violation  of  which  he  was  imprisoned,  action 
in  the  Supreme  Court  will  be  dismissed. — State 
V.  lilley,  184  P.  046. 

HABITUAL  CRIMINALS. 

See  Indictment  and  Information,  ^»114 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «s>1032~1073;  Crim- 
inal Xaw,  «s>1170%-1172. 

HIGHWAYS. 

See  Counties.  4=^144;  Eminent  Domain,  4s» 
241,  265;  Bndence,  ^83;  Judgment,  <S=> 
720;  Municipal  Corporations,  «»30,  282, 
294,  410,  413,  460,  469,  488.  480,  612,  647, 
865,  1011;  Railroads,  <8=»95,  114;  Towns, 
^48,  64;  Turnpikes  and  Toll  Roads. 

H.  HIGHWAY  DISTRICTS  AND 
OFFICERS. 

$=3>90  (Cal.App.)  Tlie  road  district  improvement 
act  of  1907  AeU  not  unconstitutional  as  not  pro- 
viding an  opportunity  for  a  property  owner 
within  a  district  to  raise  objection  concerning 
the  size  of  the  assessment  district  or  the  inclu- 
sion of  his  property  therein,  in  view  of  section 
5.— Swall  T.  Los  Angeles  County,  184  P.  406. 

The  Kfad  district  improvement  act  of  1907 
held  not  unconstitutional  as  failing  to  make  ex- 
press provision  for  determining  benefits  as  a 
condition  for  including  territory  within  the  dis- 
trict.- Id. 

The  road  district  improvement  act  of  1907  l^eH 
not  unconstitutional  in  permitting  the  assess- 
ment of  proper^  within  a  district  formed  un- 
der it  Bccordihg  to  its  value,  rather  than  ac- 
cording to  bencBts  conferred.— Id. 

When  jurisdiction  is  given  to  a  board  to  puss 
on  the  question  of  benefits  to  land  from  its  in- 
clusion in  a  road  improvement  district,  the 
courts  will  not  disturb  their  finding  unless  there 
appears  a  dear  abuse  of  discretion.— Id. 

The  only  limitation  on  the  power  of  a  bnnrd 
of  supervisors  as  to  the  incluaion  of  land  with- 
in a  road  improvement  district  is  that  its  ex- 
ercise of  discretion  must  not  be  arbitrary,  and, 
U  the  conditions  are  so  unreasonable  as  to  out- 
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rage  a  common  sense  of  fairness,  the  ooa^  moj 

interfere. — Id. 

The  incluaioD  of  farm  lands  within  a  road  im- 
proremeat  district,  formed  under  the  road  dis- 
trict  improvement  act  of  1007,  as  lands  to  be 
benefited  bj  the  proposed  improvement,  held  not 
an  obvious  abase  of  discretioo  by  the  board  of 
supervisors  of  the  county.— Id. 

Where  owners  of  farm  lands  filed  no  written 
protest  to  organizatinn  of  a  road  improvement 
district  under  road  district  improvement  act  of 
1907,  and  made  no  objection  to  inclusion  of  their 
lands,  they  must  be  deemed  to  have  submitted  to 
jurisdiction  of  supervisors  oft  county  in  deter- 
miniuf  necessity  for  improvements.— Id. 

m.  OOirSTBVGTIOH.  mFBOVBMEirr. 
AND  SlBPAIR. 

«s>99i/4  [New,  Toh  14  Key-No.  Series] 

(OkL)  Where  bonds  are  voted  by  a  coun- 
ty to  build  permanent  roads,  the  proceeds  can- 
not be  used  by  the  county  to  simply  srede 
roads,  but  mast  be  used  to  ooBstniet  permanent 
roads,  and  for  no  other  porpose.— Pine  t.  Bak- 
er. 1S4  P.  445. 

«=9l07(l)  (Okl.)  The  estimate  provided  for  In 
Seas.  Laws  1916,  c.  28.  1 1,  in  relation  to  con- 
structing permanent  roads,  should  be  an  item- 
ized statement  of  the  cost  of  the  road  and  filed 
with  the  county  derk  with  the  plans  and  speci- 
fications.— Pine  v.  Baker,  184  P.  445. 

Under  Seas.  Laws  1916,  c  28.  S  1.  where  the 
only  estimate  prepared  estimates  vUie  cost  of  the 
grading  and  the  paving  separately  upon  each 
section  of  road  to  be  built,  and  combined  con- 
tracta  for  grading  and  paTing  of  each  section 
exceed  total  estimate  of  cost  for  such  grading 
and  paving,  the  enforcement  of  contracts  for 
each  section,  which  exceed  gross  estimate  of 
such  section,  will  be  enjoined.— Id. 

Contracts  made  by  county  commismoners  for 
construction  of  certain  roads,  for  which  no 
estimate  had  been  previously  prepared  and  filed 
as  required  by  law,  though  a  purported  estimate 
of  cost,  not  itemized  as  required  by  Bev.  Laws 
1910,  8  7607,  was  thereafter  given  to  county 
clerk,  but  not  marked  "Filed,'*^  exceeding  pur- 

Sorted  estimates  violated  Sees.  Laws  1916,  c. 
K  1,  and  in  view  of  Bev.  Laws  1910^  (S 


7600,  7610,  their  enforcement  will  be  enjomed 
in  action  by  taxpayers.— Id. 

13(4)  (Wash.)  If  it  be  assumed  that  countv 
commissioners  might  be  guilty  of  conduct  which 
would  estop  the  county  from  invoking  the  con- 
tract made  under  3  Bern.  &  BaL  Code.  {}  6879— 
i  to  5879—10.  and  statutory  provisions  of  sec- 
tion 5879—9  that  no  extras  should  be  allowed 
on  a  contract  for  construction  of  road  unless 
the  same  have  been  approved  by  resolution  of 
the  county  commissioners  and  the  copy  trans- 
mittfd  to  the  highway  commissioner,  such  as- 
sumption of  estoppel  could  not  arise  where  th« 
proof  was  not  of  the  clearest  and  moat  satisfac- 
tory kind.— Quigg  Const.  Co.  v.  Chelan  Count?. 
184  P.  331. 

Where  contract  with  county  for  road  con- 
struction hnd  at  no  time  been  rescinded  nor 
modified,  and  it  specifically  covered  the  manner 
in  which  extras  ronld  be  allowed,  contractor 
oonld  not  maintnin  an  action  tor  extras  on 
quantum  meruit— Id. 

In  action  by  contractor  against  cotinty_  to  re- 
cover for  extrns  due  to  changes  made  in  con- 
struction of  highway,  where  evidence  shows 
total  amount  of  excavation,  includins  overbreak- 
age  for  entire  length  of  road,  And  deducts  from 
this  preliminary  estimate  to  determine  extra 
yardage,  and  contract  makes  no  allowance  for 
overbreakage,  extra  yardage  at  places  of  change 
cannot  be  determined,  or  recovery  had  thereon. 
—Id. 

V.  BEOITLATION  AKD  USB  FO& 
TBAVEL. 

(A)  ObateneUoBB  uid  BBOTOMkmcate. 

^b|S3  (Utah)  While  work  performed  on  a 
public  highway  In  an  unlawful  manner  or 'for 


no  lawful  purpose  cannot  be  jnstified  although 
performed  under  direction  of  authorized  officers, 
a  lawful  act  performed  in  a  lawful  way  cannot 
create  a  nuisance,  and  does  not  give  rise  to  an 
action  in  torL— Shepara  T.  Utah  lifht  & 
Traction  Co..  184  P. '542. 

(B)  Use  of  nigrliwar  «•«  Law  of  tli«  Boad. 

0=9l83  (Cal.App.)  The  driver  of  an  automobile 
toward  a  road  intersection,  who,  just  previous 
to  collision,  had  been  traveling  about  20  miles 
an  hour,  but  who,  on  observing  defendant  200 
feet  away,  slowed  down  his  machine  so  that 
when  it  waa  struck  by  defendant's  it  was  trav- 
eling about  8  miles  an  hour,  did  not  violate  the 
Motor  Vehicle  Act  of  1913,  |  22,  subd.  (b).- 
Blackbnm  v.  Marple,  184  P.  873. 

The  doctrine  of  last  clear  chance  heid  appli- 
cable to  neither  party,  plaintiff  nor  defendant, 
involved  in  a  collision  between  their  automo- 
biles at  road  intersection. — Id. 
^:^I84(2)  (CaLApp.)  Jn  an  action  against  an 
automobile  driver  for  injories  to  a  woman  when 
her  husband's  car  collided  with  defendant's,  evi- 
dence held  to  sustain  finding  that  defendant 
driver  was  ne^gent  in  the  operation  of  Us  car. 
-Bfackburn  v.  Marple,  184  P.  875. 
«=s»184(3)  (CaI.App.)  In  an  action  against  an 
automobile  driver  for  injuries  to  plaintiff  in 
collision  between  their  cars,  whether  defendant 
driver  Waa  negligent  helA  a  Queatlou  ot  fact 
for  the  trial  court.- Blackbnm  t.  Marple.  184 
P.  873. 

^184(3)  (CaI.App.)  The  question  as  to  what 
distance  away  from  an  Intersecting  road  with  an 
obstructed  view  a  driver  on  the  highway,  going 
at  a  rate  otherwise  legal  should  reduce  hia 
speed  to  10  miles  an  hour,  mider  the  Motor  Ve- 
hicle Act  of  1913,  i  22,  ^ubd.  (b) ,  is  a  Question  of 
fact,  in  each  particular  case,  to  be  determined 
in  view  of  the  particular  circnmttances<— Blaek- 
bam  T.  Marple,  184  P.  875. 

lOi  Injviica  tram  De(«eta  or  Obatraetlana. 

«=9t87(2)  (Wash.)  In  view  of  Bem.  Code  1915, 
{  951,  relating  to  actions  against  the  county, 
and  section  3SM>  authorising  the  commissioners 
to  Isy  out  discontinue,  and  alter  highways,  and 
section  6576  et  aeq.  giving  county  commission- 
ers supervision  and  control  of  roads  a  sidewalk 
on  a  county  road  ia  a  part  of  the  road  au- 
thorized by  law  which  it  is  the  duty  of  county 
to  keep  in  reasonably  good  repair.— Bullock  v. 
Yakima  Valley  Trans.  Co.,  184  P.  641. 
$=»200  (Utah)  A  traction  company,  which 
pursuant  to  an  ordor  of  ■  county  offidala  re- 
moved from  Its  track  on  a  county  road  dirt  and 
rock  and  dumped  the  same  on  the  road  at  a 
place  designated  by  the  county  officials,  to  be 
used  for  repair  of  an  intersecting  avenue,  held 
not  liable  for  injuries  to  a  traveler  due  to  ob- 
struction caused  by  the  materials,  which  bad 
then  been  received  and  taken  charge  of  by 
the  county,  in  view  of  Comp.  Laws  1907.  f  511i 
subd.  24,  as  amended  by  Laws  1911,  {  611x24. 
and  Laws  1909,  c.  118.  as  to  jurisdiction  of 
county  commissioners  over  countr  roads.— 
Shepard  v.  Utah  Light  &  Traction  Co.,  184  P. 
642. 

HOMESTEAD. 

See  Executors  and  Admlidftrators,  <=b1M. 

I.  NATU&E.  AGQUISITIOir,  AND 

EXTENT. 
<0  AeqnUltlon  and  Batabltahneat. 

^=>32  (Okl.)  Homestead  has  both  a  populir 
and  legal  signification,  which  are  the  same,  and 
in  common  acceptance  of  the  term  it  means  the 
residence  of  the  family,  the  place  where  the 
home  ia,  nnd  was  so  employed  in  Const  art. 
12,  g  1,  relating  to  rural  nomesteads.— MeCray 
V.  MiUer,  184  P.  781. 

Where  a  bead  of  a  family  in  Oklahoma  owns 
but  one  tract  not  within  a  dty,  town,  or 
village  consisting  of  not  over  160  acres,  the 
fact  of  ownership  alme  doea  not  ctmstitutc  ft  a 
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homestead;  aa  there  can  be  no  homeitead  right 

m  land  where  the  owner  does  not  and  neTer  naa 
roRtded  th<>reon  and  has  made  no  preparation  or 
evinced  any  intentioii  of  so  doing.— Id. 

(D)  Propertr  Conatltntlnv  IIomeatCMd. 

«»87  (Wyo.)  Under  Comp.  St.  1910,  |  4615, 
providing  ttiat  when  a  married  woman  is  soed 
alone  Jnagment  may  be  rendered  and  enforced 
as  if  she  was  unmarried,  aAd  her  separate 
property  shall  be  liable  for  the  judgment 
■gainst  her.  but  she  shall  be  entitled  to  the 
benefit  of  aJl  exemptions  to  heads  of  families, 
such  a  woman  against  whom  persooud  jadgment 
was  rendered  though  judgment  waa  also  against 
her  husband,  is  entitled  to  homestead  exemp- 
tion in  her  separate  property,  on  which  she 
lired  with  her  husband  thongti  ahe  was  not 
head  of  a  family,  and  ■■  sncp  entitled  to  the 
exemption  under  section  4756.— Bachmann  T. 
Hurtt,  184  P.  709. 

m.  RIGHTS  or  sraviviHO  hub- 

4s»l45  (UtalO  On  death  of  tin  husband  or 
wife,  the  sarTiving  spoose,  under  Comp.  Laws 
1917,  I  7643,  is  vested  with  the  right  of  oo- 
capancy  and  use  of  the  homestead,  which  con< 
tinues  until  otherwise  directed  by  the  court, 
and  ia  not  lost  merely  by  remarriage.— In  re 
Hansen's  Estate,  184  P.  197. 

T.  FROTECnOM  AKD  ENFOBOE- 
MENT  OF  BIGHTS. 

«S3»2I3  (Kim.)  In  widow's  Bult  in  ejectment 
utd  to  cancel  a  deed  executed  and  delivered  by 
her  deceased  husband,  in  which  she  Joined,  be- 
cause  it  was  their  homestead  and  deed  was 
without  consideration  and  void  because  of  her 
minority,  defendants  were  entitled,  under  a 
general  denial,  to  show  a  paramount  equitable 
title  which  carried  with  it  the  right  of  poBses- 
Bion.— Vanek  v.  Vanek,  184  P.  731. 
€=»2I4  (Kan.)  Defendants,  In  widow's  suit 
in  ejectment  and  to  cancel  a  deed  executed  by 
her  deceased  husband,  in  which  she  joined  be- 
cause land  was  their  homestead,  were  entitled 
to  show  a  written  contract  between  themselves 
and  husband  before  his  marriage  agreeing  for 
a  valuable  consideration  to  convey  property  to 
defendants.— Vanek  v.  Vanek,  184  P.  731. 
e=>2\7  (Kan.)  In  widow's  ejectment  to  cancel 
a  deed  of  her  deceased  husband  in  which  she 
joined,  because  land  was  their  homestead  and 
deed  was  without  consideration,  etc.,  findings 
that  after  her  marriage  it  was  never  In  pos- 
session of  or  occupied  by  herself  or  husband 
as  their  homestead  that  equitable  title  was  in 
defendants  and  naked  legat  title  in  husband,  and 
that  deeds  were  made  for  valuable  considera- 
tlou,  compelled  a  jud{;ment  for  defendants.— 
Vanek  v.  Vanek,  184  P.  731. 

HOMICIDE. 

See  Criminal  Low,  ^s>656.  684.  763,  764;  Wit- 
nesses, «=>277,  389. 

VI,  INBIOTMENT  AITO  INFORBfA- 
TION. 

^3127  (Idaho)  An  information  charging  that 
defendants  "did  then  and  there  willfullv,  un- 
lawfully, feloniously,  and  with  premeditation 
and  malice  aforethought  kill  and  murder  one 
George  T.  Parks,  a  human  being,"  ia  sufficient 
to  charge  murder.— State  v.  Askew,  184  P.  473. 

TU.  EVIDEHCT. 
(B)  AdmlsBllillltT  Im  0«HCral. 

®=S3|9I  (Okl.Cr.App.)  In  a  homicide  case  where 
self-defense  is  pleaded,  specific  acts  of  violence 
by  deceased  towards  others  than  the  defeudaQt, 
if  known  to  defendant  prior  to  the  homicide,  are 
admisslU&r-Mathews.  v.  SUte,  184  P.  468. 


(C)  Dylair  DeRlnratlonii. 

«=»204  (Okl.Cr.App.)  Where  deceased  within  a 
few  hours  after  he  was  shot  told  a  rabbi  to 
pray  for  him.  and  said  he  knew  be  would  die. 
and  did  die  the  next  day,  there  was  a  sufficient 
predicate  to  show  that  statements  of  deceased 
to  rabbi  aa  to  bow  difficulty  occurred  was  made 
under  sense  of  impending  death  so  as  to  make 
them  admlssiblew-Mathews  T.  State.  184  P. 
468. 

(HI)  WelKbt  and  SnflcleBar* 

«=»253(1)  (Gal.)  Evidence,  when  considered  as 
a  whole,  &eM  sufficient  to  sustain  a  conviction 
of  murder  In  the  first  degree^People  T.  Tom 
Woo.  184  P.  389. 

HOSPITALS. 

See  Ubel  and  Slander,  «^7. 

HUSBAND  AND  WIFE. 

See  Descent  and  Distribution,  «s»14,  74;  Di- 
vorce; Estoppel,  ^=>B;  Evidence,  <&»265; 
Executors  and  Administrators,  ^»180,  194, 
315;  Fraudulent  Conveyances,  «929S; 
Homestead,  ^87;  Judgment.  4s»6S2;  Mas- 
ter and  Servant,  «=9388:  &>ed6c  Perform- 
ance, «=3lO;  Trial,  «s»46,  9&;  Vendor  and 
Purchaser,  «sa»:Sl;  WitnesjwB,  ^»62,  S5,  S6, 
188,  277. 

T.  WIFE'S  SEPABATE  EST&XB. 
<C)  I.l«l»llltl«a  ud  CSknrvM. 

^s>l5IC7)  (pal.)  Where  husband  owned  prop- 
erty wortli  |7,(^,  and  was  joint  tenant  with  his 
deceased  wife,  whose  administrator  he  was,  of 
property  worth  (8,000,  incumbered  to  $6,0UU, 
which  property  he  held  by  right  of  survivorship, 
the  income  being  sufficient  to  pay  interest  and 
taxes,  and  not  having  sufficient  income  to  p&y 
funeral  expenses,  the  court  properly  allowed 
him  $S12.60  for  reasonable  funeral  expenses.— 
In  re  Mathewson's  Kstate,  184  P.  867. 
«=3l56  (Cal.App.)  Where  husband  executed  a 
note  and  banded  it  to  defendant  wife  for  her 
signature  and  she  several  days  after  maturity 
of  note  affixed  her  signature  thereto  and  re- 
turned the  note  to  hernuband,  who  thereafter 
delivered  it  to  plaintiffs  with  the  understand- 
ing that  it  replace  a  prior  note  made  by  the 
husband  before  tiis  marriage  to  defendant,  there 
waa  a  suffideAt  consideration  to  support  defend- 
ant's promise  to  pay.— jSiiupson  v.  Smith,  184 
P.  507, 

®=^I59  (Utah)  Where  a  husband  borrowed 
money  for  his  own  use,  and  his  wife  signed  the 
notes  merely  as  surety,  the  husband,  after  his 
wife's  death,  when  be  was  her  administrator,  in 
paying  the  notes  merely  paid  his  own  debt,  and 
cannot  charge  any  portion  thereof  to  the  es- 
tate—In re  Hansen's  Estate,  184  P.  197. 

VH.  COMMUNITT  PBOPEBTY. 

4=^266  (Idaho)  The  validity  of  a  conveyance 
from  husband  to  wife  of  the  huaband's  interest 
in  community  property  cannot  be  questioned  by 
a  third  party,  unless  he  was  a  creditor  of  the 
husband  before  the  conveyance  was  made,  or 
was  a  subsequent  purchaser  without  notice. 
(Per  Budge,  J.)— Glover  v.  Brown,  184  P.  049. 
<S=»274(1)  (CaLApp.)  Tinder  Civ.  Code,  { 
1386,  subd.  8,  a  stepdaughter  succeeded  to  the 
title  to  any  Estate  vested  in  her  stepfather  at 
the  time  of  his  death;  he  having  died  intes- 
tate, BO  far  as  such  estate  consisted  of  com- 
munity property  of  lus  predeceased  snouse, 
the  daughter's  mother,  and  himself.- In  re 
Mnrshairs  Estate,  384  P.  43. 
«=>276(8)  (Idaho)  Where  land  was  separate 
property  of  a  deceased  wife,  and  not  cum- 
munity  property  as  found  by  probate  court, 
having  jurisdlcbon  as  to  separate  property,  but 
not  as  to  commuuity  property,  that  court  in  dis- 
tributing it  to  huBbond.  etc„  did  not  deal  with 
eatatCb  oat  assumed  to  distribute  to  bim  prop- 


Digitized  by 


Huboail  and  Wife 


184  PACIFIC  REFOSTEB 


1072 


erty  belooging  to  him  so  that  that  part  of  de- 
cree WEB  a  nullity.  (Per  Morgan,  C.  J.)— 
Glover  v.  Brown,  184  P.  Wfi. 

Z.  EimomO  ANB  AUEHATZNG. 

^»332  (CaLApp.)  In  a  wife's  action  for  alien- 
ation of  her  hiiBband's  affectiong,  complaint  held 
sufficient  to  state  a  cause  of  action.— De  Bock 
V.  De  Hock,  184  P.  890. 

^333(3)  (CaKApp.)  In  an  action  for  aliena- 
tion of  a  huBban(]'s  aflFections,  evidence  by  plain- 
tiff wife  of  conversations  between  herself  and 
husband  was  admissible  to  indicate  their  feelings 
towards. each  other.— De  Bock  v.  De  Bock,  184 
P.  890. 

«=>333(fl)  (Cal.App.)  In  an  action  by  a  wife  for 
alienation  of  her  husband's  affections  against 
the  husband's,  brother,  his  sister-in-law,  and 
tbe  woman  nllcged  to  have  exercised  the  im- 
proper inBuence  over  tbe  husband,  evidence 
held  insufficient  to  justify  verdict  aj?flinst  such 
woman,  but  sufficient  to  support  verdict  against 
the  brother  and  siater-in-law.— De  Bock  v.  De 
Bock,  184  P.  890. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPROVEMENTS. 

See  Constitutional  Law,  ®=a289;  Executors 
and  Administrators,  €=='132 ;  Highways, 
*        90;  Mines  and  Minerals,  ^=923;  Municipal 
Corporations,  ^=>269-568:  Waters  and  Wa- 
ter Courses,  «=»154;   Wills,  «c»59. 

IN  BANC. 

See  Conrts,  «s>90. 

INDEMNITY. 

See  Guaranty;  Insurance,  <3=>612;  Municipal 
.    Corporations,  <&=s)562. 

INDETERMINATE  SENTENCE  UW. 

See  Criminal  Iaw,  ^1206. 

INDIANS. 

See  Attorney  and  Clieat,  ^>182;  Conrti,  €=> 
44;  Quiefibs  XtUe.  «s»44. 

®=>l  (Okl.)  In  view  of  Act  Cong.  April  21, 
1004.  where  persons  of  any  degree  of  ludian 
blood  were  enrolled  by  Dawea  Commission  as 
"adopted,"  parol  evidence  is  admissible  to 
show  that  such  person  Is  an  Indian  or  pos- 
sesses a  quantum  of  Indian  blood,  and  is  there- 
by entitled  to  all  protection  and  benefits  there- 
of, notwithstanding  such  enrollment.— Muunah 
V.  Gates,  184  P.  127. 

«=>I5(1)  (Okl.)  Act  Cong.  April  21.  1904,  re- 
moving ail  restrictions  upon  alionation  of 
lands  of  all  allottees  of  the  Five  Civilized 
Tribes,  not  of  Indian  blood,  except  minors, 
and  except  as  to  homestrads,  does  not  apply 
to  Creek  Indians  of  more  than  half  blood 
adopted  by  Seminoles  before  the  allotment,  but 
is  limited  to  adopted  citizens  not  of  any  de- 
cree of  Indian  blood.— Munnah  t.  Gates,  184 
P.  127. 

<&=>I5(1)  (Okl.)  Rev.  I.,aws  1910,  S  2260,  re- 
lating to  buying  pretended  titles,  does  not  apply 
when  one  goes  into  possession  under  a  deed  of 
a  restricted  ludiau,  and  the  possession  of  such 
grantee  by  virtue  of  the  \'oitl  conveyance  does 
affect  tlip  ri^'ht  of  the  restricted  Indian  to 
exec-uto  oMier  conveyances.— Hmith  v.  Braley, 
IS-i  I'. 

<g=.l6fl)  (Okl.)  In  view  of  Act  Cong.  April  2«. 
190G.  g  19,  and  Act  Cong.  May  27,  1W)8,  an 
oinl  aprrionitiiral  lease  upon  lands  of  f«II- 
hhxtd  Cherokee  may  be  made  for  ensuing  year 
during  existence  of  a  valid,  unexpired  lease, 
hilt  only  for  a  fair  rental  and  near  expiration 
of  a  rnlid  lease,  that  tenant  may  know  what 


he  has  to  depend  on  for  ensuing  year,  and 
Btich  oral  lease  cannot  be  made  for  more  than 
one  year.— Carden  v.  Humble,  184  P.  104. 
«=»27(2)  (Okl.)  Act  Cong.  June  14,  1918  (U. 
S.  Comp.  St.  1918,  U  4234a.  4234b,  Append.) 
does  not  deprive  district  courts  of  Ofclahnma 
of  jurisdiction  of  suits  involving  land  allotted 
to  an  Indian  of  Five  Civilized  Tribes  who  may 
die,  or  may  have  previously  died,  leaving  re- 
stricted heirs,  where  such  suit  necessarily  in- 
cludes determination  of  the  title,  and,  ion- 
dcntally,  the  question  of  fact  as  to  who  are  his 
;  heir^.— State  v.  .Huser,  184  P.  113. 
«=»27(6)  (Okl.)  In  ejectment  bv  an  alleged 
Creek  Indian  of  full  blood,  who  by  reason  of 
long  residence  in  Seminole  Nation  was  adopt- 
ed by  that  tribe  and  enrolled  upon  its  allot- 
ment roll  as  an  "adopted"  ciiizen,  to  recover 
her  indiridual  allotment,  wherein  defendant 
pleaded  that  he  was  a  bona  fide  pnrchaser, 
evidence  held  not  to  sustain  a  verdict  for  de- 
fendant.—Munnah  V.  Gates.  184  P.  127. 
f=>2B  (Okl.)  Act  Cong.  June  14,  1918  (Comp. 
St.  1918,  $3  4234a,  4234b.  Append.),  relaring 
to  determination  of  heirship,  conferring  ju- 
risdiction upon  state  district  courts  to  parti- 
tion lands  of  fuU-blood  heirs  of  allottcce.  is 
a  proper  exercise  of  political  and  administra- 
tive power  of  Congresa  daring  national  gnard- 
lanship  over  restricted  Indians,  and  does  not 
contravene  Const.  U.  S.  art.  3,  ft  1,  2,  relftt- 
uig  to  the  judicial  power.— State  v.  Hnaer,  184 

The  plenary  power  of  Congress  to  I^fialate 
for  full-blood  members  of  Five  Civilized  Tribes 
as  to  their  restricted  lands  cannot  be  limited 
or  impaired  by  Constitution  or  laws  of  the 
state,  and  Const.  Okl.  art  7,  1  12.  does  not 
prohibit  county  courts  from  exercising  the  au- 
thority conferred  .thereon  by  Act  Cong.  June 

Ikir^^  ^^-.^  S>^P-  St.  1918,  IS  4234a. 

4234b,  Append.).— Id. 

The  state  has  not  prohibited  county  conrts 
from  exercising  the  authority  conferred  upon 
them  by  Act  Cong.  June  14„1918  (U.  S.  Comp. 
St.  1918,  S§  4234a.  4234b,  IppendO  relating  to 
restricted  lands  of  fnll-blood  members  of  Five 
Civilized  Tribes,  but  by  Laws  1919,  c  25,  lias 
expressly  sanctioned  it.— Id. 

Tbe  power  conferred  on  county  courts  by 
Act  Cong.  June  14,  1918  (U.  S.  Comp.  St. 
1918,  9S  4234a,  42^4b,  Append.),  though  in- 
volvmg  exercise  of  judicial  or  quasi  judicial 
power,  is  administrative  and  ministerial,  and 
in  determining  thereunder  who  are  heirs  of  any 
deceased  citizen  allottee  of  Five  Civilised 
Tribes  the  court  merely  finds  the  facts  and 
fixes  the  status,  which  finding,  when  material, 
is  conclusive  upon  state  courts  and  adminis- 
trative officers  of  national  government. — Id. 

Prohibition  will  not  lie  to  restrain  a  coun- 
ty court  from  proceeding  under  Act  Cong.  June 
14.  1918  (U.  S.  Comp.  St.  1918,  «  4234a; 
4234b,  Append.)  as  an  administrative  agency 
of  United  States  to  determine  question  of  fact 
as  to  who  are  restricted  Indian  heirs  of  a  de- 
ccased  citteen  allottee  of  Five  Civilized  Tribes. 
— Id. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy,  €=s43:  Criminal  Law.  «=» 
67S,  1032,  1043,  1129.  1134;  False  Pre- 
tenses, «g=>3].  38;  Forgery,  i©=)27,  31; 
Homidde,  ®=»127;  Intoxicating  Liquors.  46=3 
215,219;  Larceny,  «=»32;  Receiving.  Stolen 
Goods,  «=a7. 

V.  BEQUISITES  AND  SUFFZCIEKCT 
OF  ACCUSATION. 

^IIO(II)  (Okl.  Cr.  App.)  An  information 
charging  that  on  or  about  a  certain  day  in  Gar- 
field county,  Okl..  defendant  then  and  there  un- 
lawfully and  willfully  kept  and  maintained  a 
bawdyhouse,  and  house  of  prostitution  and  & 
place  for  persona  to  assemble  fo(  unlawful  sex- 
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ual  intercourse,  at  about  104^  West  Raodolpli      ticm,  ^^13;  Wateri  and  Water  Courses, 
street,  in  the  city  of  Enid,  said  county  and 
state,  drawn  in  the  langnage  of  Rev.  Laws  1010, 
fi  2467,  Buffidently  charged  the  offense.— Tbom p- 
SOQ  V.  State,  184  P.  467. 

10(31)  (Am.)  In  view  of  Pen.  Code  1913, 
|S  f>S4.  0:!6,  938,  939,  943,  and  Const,  art.  2, 
f  24,  an  information  dutrfins  that  accused,  "on 
or  atwut  the  27tb  day  of  December,  1918,  at 
and  in  the  county  of  T.,  state  of  A.,  did  then 
and  there  willfully  and  unlawfully  give,  &g11, 
and  dispose  of  intoxicating  liquor  to  another, 
contrary,"  etc.,  was  fatally  defective,  in  that 
it  did  not  contain  a  statement  of  the  acts  con- 
stituting the  oFTcnse  in  ordinary  and  concise 
language,  notwithstanding  the  rule  as  to  the 
Bufhoiency  of  charging  offense  in  the  langu^e 
of  the  Btatnte.— l-lorp  v.  State.  184  P.  942. 
4s»lt4  (OU.Cr.App.)  To  diarge  a  crime  un- 
der the  Habitual  Criminal  Act,  the  informa- 
tion should  contain  allegations  that  offense 
chained  is  a  second  or  Bubscqnent  violation  of 
law,  and  that  accused  hw  been  convicted  in 
a  court  of  competent  jnrisdietlon,  and  in  auch 
respect  it  must  oe  definite  and  certain.— Wright 
V.  State,  184  P.  IDS. 


VI.  JOINDEK  OF  PARTIES,  OFFEHSES, 
AND  GOUITTS.  DUPLIGITT, 
AHD  b£B0TI0N. 

4S)I32(4)  (Colo.)  In  prosecution  for  receiving 
stolen  goiodis,  where  information  was  in  three 
counts,  each  count  alleging  ownership  of  the 
same  goods  in  different  persoas,  court  did  not 
abuse  its  discretion  in  refusing  te  require  dis- 
trict attorney  to  elect  on  Vbieh  count  of  the 
information  he  would  rely.— Caatner  t.  People, 
184  P.  387. 

INFANTS. 

See  Divorce,  <S=>18e,  256.  208.  301,  303.  310, 
312;  Domicile,  4=»5;  Guardian  and  Ward; 
Habeas  Corpus,  «S999;  Judgment,  «s>410: 
Huntcipal  Corporations,  4s;»14T;  Parent  and 
ChUd. 

I.  DISABIUTIES  IK  OENERAI- 

^=3?  (Csl.App.)  An  unbonded  minor  in  charge 
of  the  office  of  superintendent  of  streets,  who 
was  performing  the  duties  of  the  office,  desig- 
nating himself  assistant,  the  superintendent 
himself  being  on  leave  of  absence,  was  a  de 
facto  officer,  as  far  as  landowners  were  con- 
cerned.—Page  T.  Mintxer,  184  P.  890. 

Vtt.  ACTIOITB. 

«S378(1)  (Okl.)  Under  Mansf.  Dig.  Ark.  S 
4957,  failure  to  appoint  a  guardian  ad  litem 
.for  an  infant  defendant  when  properly  served 
is  not  such  jurisdictional  defect  as  will  ren- 
der Judgment  Toid,  but  at  most  it  is  voidable, 
and  remains  in  full  force  until  reversed  on  ap- 

{leal  or  error,  or  set  aside  by  direct  procccd- 
ngs.— Balilridge  v.  Smith  184  P.  153. 
®=9|I2  (Okl.)  Under  Mansf.  Dig.  Ark.  § 
4057,  faflure  to  appoint  a  guardian  ad  litem 
for  an  infant  defendant  when  properly  served 
is  not  such  jurisdictional  defect  as  will  render 
judgment  void,  but  at  most  it  is  voidable,  and 
remains  in  full  force  until  reversed  on  appeal 
or  error,  or  set  aside  by  direct  proreediiiKs.  and 
is  not  subject  to  collateral  attack.— IJa  Id  ridge 
V.  Smith,  184  P.  133. 

INITIATIVE  AND  REFERENDUM. 

See  Statutes,  ^s>8B%. 

INJUNCTION. 

See  Chattel  Mortgages,  «=9286;  Costs. 
GO;  Courts,  «=>475;  Criminal  Law,  <&=>163; 
Highways,  €==>107;   Insurance,  ^=>33;  In- 
toxicating Liquors,  e=^2~i);   Municipal  Cur- 


162,  im 

INSANE  PERSONS. 

Se'e  Appeal  and  Error,  «=s>803;  Bail,  «s>75; 
Deeds,  «=>211;  Ubel  and  Slander,  «sa 
15,  47. 

in.  OUABDIAKSHIP. 

4^33(2)  (CaJ.App.)  Where  the  evidence  was 
conflicting,  and  enough  appeared  to  support  the 
findings  that  the  alleged  incompetent  was  not 
incompetent  and  that  no  fraud  had  been  prac- 
ticed' upon  her  by  the  son.  with  whom  she  was 
living,  the  judgment  refusing  to  appoint  guard- 
ian for  her  will  be  affirmed.— In  re  lUng's 
Guardianship,  184  P.  964. 

INSOLVENCY. 

See  Appeal  and  Error.  €=>1177;  Bankruptcy; 
Banks  and  Banking,  €=»49,  77;  Corpora- 
tfona,  «s>!M5,  559;   Kailroads,  «es»177,  197. 


INSPECTION. 

Blaster  and  Serv^ 


See  Carriers.  «=947.  113; 
ant.  «=»2e^ 


INSTRUCTIONS. 

See  Criminal  Law.  «S3768-820; 

194-296. 


Trial,  «=3 


INSURA14CE. 


See  Action,  <5=>47,  60;  Appeal  and  Error,- 
1119;  Master  ond  Servant.  «=»330;  Refor- 
mation of  Instruments.  €=s>43,  45;  Specific 
Performance,  «=>04;  Statutes,  «S9»114. 

XL  nrSUBANGE  GOMFAMIES. 
(A)  Stoelr  Cowpaalea. 

«S=»33  (Colo.)  Under  Hev.  St.  1908.  4  3117.  a 
note  given  for  stock  in  a  proposed  insurance 
company  cannot  become  the  property  of  Uie 
company  until  flOO.OOO  haa  been  deposited  with 
the  Cionjmissiooer  of  Insurance,  and  the  sub- 
scription price  of  the  stock  Is  the  property  of 
the  commissioners  snd  not  of  the  company,  the 
company  or  a  receiver  appointed  to  take  charge 
ot  its  affairs  having  no  interest  therein,  except 
ns  cestuis  que  trustent.  and  such  is  true  of  a 
subscription  note  made , directly  to  the  company, 
the  company  being  no  more  than  the  agent  of 
the  commiMioners.— Lucero  v.  Colorado  Life 
Ins.  Co.,  184  P.  379. 

In  an  action  to  cancel  a  note  given  for  stock 
in  an  insurance  corporation  which  failed  to  de- 
posit $100,000  with  the  conuniasioucr  of  insur- 
ance as  required  by  Rev.  St.  1908,  {  3117,  the 
court  may  not  cancel  the  note,  where  the  com- 
missioners are  not  mnde  parties  to  the  action, 
but  the  plaintiff  is  entitled  to  be  protected  by 
injunction  ngiiinst  a  transfer  of  the  note  by  the 
insurance  company  to  an  iunoccnt  purchaser. 
—Id. 

T.  THE  CONTRACT  IN  GENERAL.  . 

(A)  Kntnre,  ReanlaltM.  n«  V«lldltT< 

^»I30'1)  (Or.)  Where  upplicntion  wns  made 
for  empluyi  r's  liability  polipy  without  ROing  in- 
to any  itefniis  as  t"  tlie  comiitions  to  be  pliieed 
in  the  poiicy.  it  will  bo  presumed  that  tlie  ordi- 
nary form  of  policy  was  to  bo  usod. — Peninsnlti 
Lumber  Co.  v.  Royal  Indemnity  Co..  184  P.  5*>2. 

IX.  AVOIDANCE  OF  POLICY  FOB 
MISBEPSESENTATIOM,  FRAUB, 
OR  BREACH  OF  WARRANTY  OB 
CONDITION. 


my 


llftttera  R«lnttn|r  to  Propertr  or 


^288(1)  (Or.)  Insured's   statement   that  no 


poratious,  €=:»513;  Nuisance,  «=^;  Probibi-  insurance  of  specified  kinds  "baa  been  declined, 
181 P.-^ 
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nor  has  any  such  Inaarance  been  canceled  or 
the  renewal  thereof  refused,  except  as  follows," 
If  followed  no  exception,  mast  be  taken  to 
be  absolute,  since  it  is  incumbent  upon  insured 
to  qualify  statement  if  there  is  an  exception,  the 
exception  being  presumably  within  hu  knowl- 
edge, and  the  legal  effect  of  such  unqualified 
statement,  where  exception  is  within  knowledge 
of  insured,  but  unknown  to  insure^  being  same 
as  if  words  "no  exception"  folIowedC — Peninsula 
Lumber  Co.  t.  Royal  Indemnity  Co.,  184  P.  562. 

XI.  ESTOPPEI..  WAIVER,  OB  AOREE- 
BCENT8    AlTECTIlfO   RIGHT  TO 
AVOID  OB  POBFEIT  POUCT. 

^9366  (Colo.)  Where  a  yearly  renewable  term 
policy,  which  required  the  payment  of  premi- 
ums in  advance  with  a  period  of  30  days' 
grace,  provided  that  "except  as  hereinafter 
provided"  the  paymmt  of  a  premium  or  in- 
stallment shall  not  maintain  the  policy  beyond 
the  date  when  the  next  premium  or  install- 
ment is  payable,  and  that  dividends  would 
be  paid  in  cash,  but  gave  insured  the  option  to 
have  tiiem  applied  on  proniums,  held,  that 
where  insur^  defaulted  m  i^yment  ^of  an  an- 
nual premium,  and  the  default  continued  for 
more  than  one  month,  the  policy  lapsed,  al- 
though dividends  were  due  which  if  applied  to 
the  payment  of  the  premium  would  nave  ex- 
tended the  policy  beyond  the  time  of  death. — 
Cason  T.  Mutual  Life  Ins.  Co.  of  New  York, 
184  P.  296. 

XVm.  ACTIONS  ON  POLICIES. 

«s>6l2(l)  (Ariz.)  That  an  Indemnity  policy 
covering  loss  by  reason  of  judgments  against 
a  stage  company  for  injuries  to  passengers  con- 
tains a  clause  inserted  by  order  of  the  corpora- 
tion commission  providing  that  the  policy  was 
to  Inure  to  the  benefit  of  any  and  all  persona 
suffering  loss  or  damage,  and  that  suit  might 
be  brought  thereon  in  any  court  having  juris- 
diction, does  not  make  it  unnecessary  for  the 
person  injured  to  first  obtain  judgment  against 
the  stage  company  before  he  can  recover 
against  the  indemnity  oompany  on  the  policy.— 
Smith  Stage  Co.  v.  Eckert,  184  P.  lOOL 

INSURRECTION. 

See  Wat,  «s»4. 

INTEREST. 

See  Assignmenta,  ^sslOe;  Bxecnton  and  Ad- 
miniHtratOTS,    4=b110;     Joint  AdTcntnrea, 

4=35. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  «=»163,  372.  1137;  Indict- 
ment and  Information,  ^»110:  Stipulations, 
^14. 

VIII.  OBIMINAL  PBOSEOUTIONS. 

4»2I5  (Okl.Cr.App.)  An  Information  averring 
every  element  of  the  offense  of  selling  intox- 
icating liquor,  and  only  charging  one  olfense 
and  Sufficiently  infonning  defendant  of  the 
offense  he  was  called  npon  to  answer,  was  not 
demurrable.— Bundy  t.  State,  184  P.  795. 
^=>2I9  (Ariz.)  An  information  fur  violation  of 
tlip  Prohibition  Law  must,  in  view  of  Pen.  Code 
1913,  SS  934.  930,  038,  939.  943.  Const,  art.  2, 
{  24,  name  the  person  to  whom  the  liquor  was 
sold  or  siven.— Earp  v.  State,  184  P.  942. 
«s>236ai)  (Okl.Cr.App.)  Evidence  hrld  auf- 
ficiciit  to  sustain  a  conviction  of  unlawfully 
Helline  iotoxicating  liquor.— BBudy  t.  State,  184 
P.  705. 

IX.  SEABOHES.  SEIZITRES.  AND  FOR- 
FEITURES. 

€=3246  (Utah)  In  view  of  Comp.  Laws  1917, 
S  5S30,  requiring  the  prorisious  of  the  Revis- 
ed Statutes  to  be  liberally  construed,  and  the 


Prohibition  Law,  |  1,  requiring  liberal  con- 
Btruction  of  the  act,  under  Comp.  Laws  1917, 
I  8359,  an  aotomobile  used  in  the  illegal  trans- 
portation of  liquor  into  Utah  may  be  seized 
and  forfeited  as  other  things  and  other  prop- 
erty may  be  forfeited  in  accordance  with  the 
various  provisima  of  the  Prohibition  Law,  the 
rule  of  ejosdem  gaaeria  not  applying  in  the 
construction  of  toe  aection. — £nata  t.  Davis, 
184  P.  161. 

^246  (Utah)  Tht  Prohibition  Act  conf<» 
upon  the  courts  of  Utah  the  power  to  declare 
forfeited  to  the  atate  all  antomobilea  Qsed  for 
the  illegal  transportation  of  intoxicating  liq- 
uors.—State  V.  Jenaon,  184  P.  178. 
«S3250  (Utah)  In  eearch,  seianre,  and  forfei- 
ture proceedings  under  the  Protiibition  Act, 
against  certain  intoxicatiiig  liquors,  vessels, 
and  an  automobile  used  to  transport  them  into 
the  state,  the  credibility  of  the  witnesses  was 
peculiarly  within  the  province  of  the  district 
court,  which  was  not  bound  by  the  statements 
of  defendants,  particularly  where  the  iafer- 
ences  deducible  trom  the  undisputed  facts  were 
contrary  to  such  statements.— State  t.  Jensou, 
184  P.  179. 

<^25l  (Utah)  When  intoxicating  liquors  have 
been  found  illegally  in  an  automobile  used  for 
their  transportation  it  is  prima  fa<^  evidence 
that  the  car  was  fyang  used  illegally,  and  one 
dedring  to  recover  the  car  must  establish  by 
a  preponderance  of  the  evidence,  not  beyond  a 
reasonable  doubt,  the  fact  of  his  ownerahifL 
and  that  he  had  no  knowledge  of  the  illegal 
uae.— State  v.  Davia,  184  P.  16L 

Where  an  automobile  is  sold  on  installments, 
if  the  vendor  or  hia  assignee  has  no  knowledge 
or  information  of  the  car's  intended  use  in 
the  illegal  transportation  of  intoxicating  liq- 
uors he  ia  entitled  to  reclaim  it  when  seized 
by  the  sheriff  for  forfeiture. — Id. 

If  an  automobile  is  stolen  and  used  by  the 
thief  for  the  illegal  transportation  of  intoxi- 
cating liquors.  In  which  enterprise  it  is  seized 
by  the  sheriff  and  sought  to  be  forfeited,  the 
owner  is  entitled  to  reclaim  iL — Id. 

Z.  ABATEMENT  AND  INJUNCTION. 

4s>279  (Kan.)  In  a  contempt  proceeding  for 
the  violation  of  a  decree  enjoining  the  sale 
of  intoxicating  liquors  and  the  maintenance  of 
a  nuisance  at  a  certain  place,  the  defendant 
may  be  punished  for  sales  of  liquor  and  for 
acts  done  in  maintaining  a  nuisance,  although 
a  criminal  prosecution  is  pending  against  him 
for  the  same  sales  and  acta. — State  v.  Knrent, 
184  P.  72L 

Evidence,  in  a  contempt  proceeding  for  a 
violation  of  a  decree  enjoming  the  sale  of  in- 
toxicating liquors  and  the  maintenance  of  a 
nuisance,  held  sufficient  to  sustain  the  find- 
ings and  the  jndgAieitt  oonvictfaig  on  A  diiarge 
of  contempt— Id. 

INTOXICATION. 

See  Deeds,  4=3>211. 

I.  w.  w. 

See  War,  «s»4. 

JEOPARDY. 

See  Criminal  Law,  «=3l6^186. 

JOINT  ADVENTURES. 

See  Judgment,  ^260;  Fftrtnersliip,  ^ssS,  14; 
Trusts,  «s»373. 

<f5=>4{l)  (CaLApp.)  The  resemblance  between 
a  partnerabip  and  a  joint  adventure  is  so  close 
that  tho  rights  as  between  adventurers  are 
Kcverned  practically  by  the  same  rules  that 
Kovera  partnerships.— Keyes  v.  Nims,  1S4  P. 
695. 
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4=>5(1)  (CaLApp.)  A  joint  adventurer,  as  a 
partner  in  a  partnership  may  do,  may  sue  in 
equity  for  an  accounting  of  the  profits  flowing 
from  the  jtAnt  adrenture,  even  where  the  ad- 
venture has  been  closed  and  a  party  thereto 
is  entitled  to  a  sum  certain  as  his  share;  such 
right  not  being  precluded  by  his  right  to  sue 
at  law.— Keyes  v.  Xims.  184  P.  695. 

One  party  in  a  Joint  adventure  may  sue  the 
other  at  law  for  a  breach  of  the  contract,  or 
a  share  of  the  profits  or  losses,  or  a  contribu- 
tion for  advances  made  in  excess  of  his  share, 
as  where  the  adventure  has  been  closed  and  a 
party  thereto  is  entitled  to  a  som  certain  as  his 
share  of  the  adventure.— Id. 

In  an  action  by  a  member  of  a  joint  ad- 
venture  for  an  accounting,  court  did  not  err 
in  allowing  interest  on  the  share  that  plain- 
tiff  was  entitled  to,  on  defendant's  sale  of  a 
royalty  contract  belonging  to  the  adventare,  al- 
though the  defendant  maintained  that  there 
was  no  joint  adventure  and  that  plaintiff  had 
no  interest  whatever,  and  plaintiff  maintained 
that  he  had  a  half  mterest,  and  it  appeared 
from  the  evidence  that  he  was  only  entitled  to 
a  third  interest:  matter  of  arriving  at  the 
amount ,  after  determining  plaintiff's  interest 
being  a'matter  of  simple  computation.— Id. 
^=»5(2)  <CaI.App.)  In  an  action  by  Joint  ad- 
venturer for  an  accounting  and  termination  of 
the  relation,  a  decree  adjudging  an  accounting 
and  termination  of  the  relation  will  be  sus- 
tained, where  the  facta  pleaded  and  the  evi- 
dence warrant  the  decree,  although  the  com- 
plaint alleged  that  the  relation  was  a  partner- 
BUp.— Keyes  t.  Nlms.  184  P.  696. 

JUDGES. 

See  Courts,  ^9207;  Justices  of  the  Peace; 
Prohibition,  ^20;  Beferenee,  «»8;  Venn^ 

HI.  BIGHTS,  POWERS.  DUTIES,  AMD 
LIABIXJTIES. 

«=»37  (OkL)  In  view  of  Bev.  Laws  1910,  H 
4681.  4683,  and  section  3246.  the  state,  on 
relation  of,  county  attorney,  is  a  proper  party 
plaintiff  in  an  action  on  official  bond  of  a  coun- 
ty judge  to  recover  unearned  part  of  deposits 
received  by  him  in  civil  and  probate  cases, 
which  have  not  been  properly  accounted  for  by 
him.— Frear  t.  SUte,  184  P.  TTl. 

IV.  DISQVAJilFICATIOir  TO  ACT. 

«=»43  (Cal.)  That  the  wife  of  a  judge  of  the 
superior  court  owned'  stock  In  a  corporation 
which  was  a  party  to  the  suit  does  not,  under 
Code  Civ.  Proc.  f  170,  subds.  1,  2,  declaring 
that  no  judge  shall  sit  in  any  proceeding  to 
which  he  is  a  party  or  is  interested,  or  when 
he  ia  related  to  any  party,  or  to  an  officer  of 
a  corporation  which  is  a  party,  disqualify  him. 
—Favorite  v.  Superior  Court  of  Biverside  Coun- 
ty. 184  P.  16. 

Where  it  appeared  on  application  for  writ  to 
prohibit  judge  of  superior  conrt  from  trying  a 
cause  against  a  corporation,  that  the  judge  had 
disposed  of  his  stock  In  the  corporation  a  con- 
siderable period  before  application  was  made, 
without  more,  it  cannot  be  presumed  that  he 
was  interested,  so  as  to  be  disqualified,  even 
though  the  liability  of  &  stockholder  for  the 
debts  of  a  corporation  Is,  under  Const,  art  12, 
I  3,  direct,  etc^Id. 

JUDGMENT. 

See  Constitutional  Law,  ®=3307;  Courts,  €=p 
475.  481;  Equity,  ^41S;  Estoppel,  «=»3'; 
Pleading,  «=3345;   Trial,  «=»303. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 
For  renew  of  JudgmeBta,  see  Appeal  and  Er- 


I.  NATURE  AND  ESSENTIALS  IN 

OENERAIb 

(Or.)  The  final  determination  of  an  ao- 
Uon  at  law  by  a  court  in  Oregon  Is  called  a 
"judgment,"  while  that  of  a  suit  in  equity  Is 
denominated  a  "decree."— Wright  v.  'N^mberly, 
184  P.  740. 

€=^16  (Idaho)  In  addition  to  jurisdiction  o^ 
parties  and  subject -maite:  it  is  necessary  to 
validity  of  a  judgment  that  court  have  juris" 
diction  of  question  which  its  Judgment  as- 
sumes to  decide,  or  of  particular  remedy  or 
relief  which  it  assumes  to  grant;  "jurisdiction 
of  the  subject-matter"  metining  not  only  au- 
thority to  hear  and  determine  the  particular 
class  of  actions,  but  the  particular  questions 
the  court  assumea  to  decide.  (Per  Morgan,  C. 
J.)— Glover  v.  Brown,  184  P.  640. 
$=>I7(1)  (Cal.App.)  Default  judgment  against 
the  individual  defendants  in  an  action  against 
a  corporation  which  was  dissolved  pending  ac- 
tion by  expiration  of  the  term  of  its  existence, 
the  action  being  continued  by  amendment 
against  the  company's  directors  as  its  trustees, 
in  the  absence  of  service  upon  or  authorized  ap- 
pearance by  or  oa  beBalf  of  the  individual  de- 
fendants, was  unauthorized  and  void.- Nezik 
v.  Cole,  184  P.  523. 

<S=>I8(1)  (Gal.)  On  a  purely  informal  8ug|;estion 
of  partial  satisfactioo  of  the  note  In  suit,  the 
trial  court  was  not  hound  on  Its  own  motion  to 
direct  some  sort  of  an  accounting  between  a 
plaintiff  and  defendant  as  virtual  assignee  of 
the  rights  of  other  plaintiffs,  and  to  enter  judg- 
ment against  defendant  only  for  the  amount 
due  the  particular  plaintiff  who  had  not  been 
paid.— MacDermot  v.  Grant.  184  P.  896. 

n.  WX  CONFESSION. 

^66(1)  (Colo.)  Judgment  confesaed  undet 
power  of  attorney  -should  be  vacated,  and  de- 
fense allowed  to  a  jury;  application  bein^  sea- 
sonable, and  snpporbng  affidavit  making  a 
prima  fade  case  of  defense  on  the  merits,  not- 
withstanding counter  affidavit.- Ferguson  v. 
Farmera'  State  Bank  of  Hoxtun,  184  P.  37a 

VI.  ON  T&IAI.  OF  ISSUES. 
CD]  Furttcs. 

4=3239  (Or.)  In  an  action  for  tort,  defendants 
may  be  liable  jointly  or  severaUy,  and,  under 
Ij.  O.  L.  §  180,  judgment  may  be  given  for  or 
against  one  or  more  of  them,  while,  under  sec- 
tion 181,  in  its  discretion  the  court  may  render 
judgment  against  one  or  more,  a  several  judg* 
meat  being  prefer,  leaving  the  action  to  mraceed 
against  the  other.— StoU  v.  Porter,  184  P.  260. 
^9241  (Or.)  Though  plaintiff  has  two  judg- 
ments against  the  two  defendants  for  their  tort, 
she  can  enjoy  only  one  recovery.— Stull  v.  Por- 
ter, 184  P.  26a 

(O)  CoBfonnlty  to  Frooess,  Pleadinva, 
Proofs,  and  Verdlet  ov  Fladlnvs. 

9s»^SQ  (Cal.App.)  In  an  action  by  a  joint  ad- 
venturer for  an  accounting,  where  plaintiff 
sued  on  an  alleged  partnership  agreement  be- 
tween him  and  the  defendant  for  one-half  the 
profits,  fact  that  the  evidence  showed  that,  aft- 
er plaintiff  and  defendant  had  entered  into  the 
agreement,  they  took  in  a  third  member  and 
each  gave  him  a  one-sixth  interest,  and  that 
defendant  bad  purchased  the  interest  of  the 
third  party,  who  thereupon  ceased  to  be  a 
member  of  the  partnership,  a  judgment  in  fa- 
vor of  plaintiff  for  one-third  of  the  profits  of 
the  joint  adventure  was  not  baaed  upon  a  con- 
troct  other  than  that  alleged  in  the  complaint; 
the  plaintiff  being  under  the  Impression  that 
the  third  party  Bad  dropped  out  of  the  ad- 
venture and  abandoned  his  rights  rather  than 
to  furnish  money  required,  being  ignora'-" 
the  transfer  of  snch  third  party's  share 
fendant.— Keyes  v.  Nima,  184  P.  699. 
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IX.  OPExmro  ob  vacattng. 

^=»342(2)  (Okl.)  Where  saperior  court  ordered 
Buit  filed  therein  to  he  transferred  to  diBtrict 
court,  under  I^wa  1015,  c.  20,  |  IS,  and  it  took 
jurisdictioD,  ordered  Bubatitution  of  loet  rec- 
ords, and  made  final  orders  and  judgmentB,  end 
where  at  ft  subeequent  term  and  before  a  diiter- 
ent  judge  attorneys  for  losing  party  presented 
nioverificd  motion  to  vacate  the  proceedings,  and 
court  after  hearing  testimony  sustained  the  mo- 
tion for  want  of  its  jurigdiction  after  transfer, 
such  procedure  did  not  comply  with  and  was 
not  authonzed  by  Rev.  LawB  1910,  g§  5267- 
5271.— Freeman  v.  Bryant,  184  P.  76. 

While  great  discrrtion  is  allowed  trial  court 
in  oonlrol  of  its  judgment  and  orders,  and  in 
exercise  of  its  power  to  Tncate  or  modify  them 
at  term  at  which  they  were  made  or  rendered, 
it  has  no  jurisdiction  at  a  subsequent  term  to 
vacate  or  modify  a  judgment  or  order,  unless 
there  is  a  Butjstantial  complianca  with  terms 
of  statute.— Id. 

X.  EQUITABXX  BELIEF. 
(A)  Hatnre  of  Remedy  and  Groii«Ca. 

(Okl.)  A  judgment  based  upon  a  decree 
of  court,  which  was  a  fraud  in  the  Belling  of 
minor's  property,  will  convey  no  new  risht  or 
any  additional  benefit,  and  will  not  strengthen  a 
party's  title,  nor  prevent  the  minor  from  a^enl- 
ing  or  attacking  the  judgment  for  fraud.— Bald- 
ridse  v.  Smith,  184  P.  153. 
^=>44l  (Cal.App.)  Judgment  may  be  attacked 
for  fraud  by  a  suit  in  equity.— Hutchinson  Co. 
V.  Cnngfalin.  184  P.  435.  . 

«=3>44l  (Idaho)  The  ralidlty  of  probate  pro- 
ceedings may  he  attacked  upon  ground  that 
tbey  have  worked  a  fraud,  and  a  court  of 
equity  has  ^jurisdiction  to  compel  the  restora- 
tion of  lands  or  proceeds  fraudulently  acquired 
thereby.  (Per  Budge,  J.)— Glover  v.  Brown. 
184  P.  649. 

<&=»443(1)  (OkL)  District  courts  of  Oklahoma, 
in  exercising  their  equity  juriRdiction,  may  va- 
cate orders  or  judgments  of  other  courts  in  a 
proceeding  brought  for  that  purpose  for  fraud 
inducing  and  entering  into  such  orders  or  judg- 
ments and  extraneous  to  issues  in  the  proceed- 
ing attacked,  especially  where  court  has  been 
imposed  upon  by  such  fraud.- Tracy  v.  Tracy, 
184  P.  81. 

€=>443{1}  fOkl.)  District  courts  in  exercise  of 
their  equitable  jurisdiction,  may  vacate  and  an- 
nul orders  or  judgments  of  other  courts  in  a 
proreeding  therefor  for  fraud  inducing  or  en- 
tering into  such  order  or  judgment,  and  which 
is  extraneous  to  issues  in  proceeding  attacked, 
and  especially  where  it  has  imposed  on  the 
court— Baldtidge  v.  Smith,  184  P.  153. 

(B)  jMvladletlom  Pr«eeedlnsa. 

^=>460(4)  (Cal.App.)  Judgment  may  be  attack- 
ed for  fraud  by  a  suit  in  equity  in  which  the 
burden  of  both  pleading  and  proving  the  fraud 
rests  upon  complainant— Hutchinson  Co.  v. 
C-ourtlin.  1R4  P.  425. 

€=>46I{1)  (CaLApp.)  Judgment  may  be  attack- 
ed for  fraud  by  a  suit  in  equity  in  which  the 
burden  of  both  pleading  and  nroving  the  fraud 
rests  upon  complainant— Hutchinson  Co.  v. 
Coughlin,  184  P.  435. 

ZI.  OOIXATEBAI.  ATTACK. 
(A)  Jndsrniciita  Impencbabic  ColIaterallT. 

^=a474  (Okl.)  The  orders  and  judgments  of  the 
county  courts,  wtien  acting  witliiu  thiar  juris- 
diction, are  entitled  to  the  same  favorable  pre- 
sumption and  the  same  immunity  from  col- 
hitcml  attack  as  are  accorded  those  of  other 
<>ourL*(  of  general  jurisdiction. — ^Vinson  v,  Couk, 
lS-1  P.  1)7. 

(B)  Gronnda. 

^=>496  (Colo.)  On  collateral  attack  on  a  prior 
decree,  unless  the  judgment  roll  aflSrmatiTcIj 


shows  the  county  court  acted  without  inrisdie- 
tion  as  to  one  defendant,  its  jni^HfietfoD  to  en- 
ter the  decree  against  him  will  be  conclnnvdy 
presumed.- Hansfane  t.  Charles  B.  Marvin  Inv. 

Co   184  P  289 

(S=^497(l)  (Idaho)  Bedtds  In  the  flndiBes  of  the 
district  conrt  showing  Jurisdiction  are  conclu- 
sive against  a  coUatoral  attack^^sderHn  t. 
Moore,  184  P.  47S. 

ZXH.  MBBOEK  ABD  BAB  OF  OAVBES 
OF  AOTIOB  ABD  DEFEBSEB. 

(O  Pen 


ta  Wbo  may  Take  Advmntsv* 
tlie  Bar. 

«=9632  (CalApp.)  Wife  held  not  estopped,  in 
her  action  for  alienation  of  her  husband's  af- 
fections, from  denying  certain  facta  allied  by 
her  in  her  complaint  In  suit  for  divorce  asaicst 
the  huBband,  defendants'  attempt  being  to  in- 
voke an  estoppel  by  judgment  in  effect,  while 
Buch  an  estoppel  can  oaly  arise  and  be  invoked 
where  the  subject-matter  of  the  litigatioD  and 
the  parties  ar«  the*same.— D«  Bock  v.  De  Bock. 
184  P.  89a 

BIT.  OOBOX.1TSITEBE8S  OF  ADJUDI- 
CATIOB. 

(A)  Jadsmenta  Conclvalve  In  General. 

660  (Cal.App.)  After  the  court  acquires  ju- 
risdiction of  the  defendant  and  subject-matter 
of  a  particular  case,  it  may  proceed  to  judg- 
ment, and  the  judgment,  if  within  general  pow- 
er of  court  and  wittiin  issues  of  particular  case, 
is  conclusive,  when  it  shall  have  become  final, 
upon  the  parties  as  to  all  matters  adjudged,  re- 
gardless of  any  error  on  part  of  court— -Hotcb- 
inson  Co.  v.  Coughlin,  184  P.  436. 

If  there  is  fraud  or  arbitrary  action  in  ex- 
cess of  the  jurisdiction  of  the  court,  either  may 
be  ahowD  in  a  proper  proceeding  unless  the  in- 
jured party  has  waived  bis  right  by  consent  to 
the  set  or  in  some  other  way. — Id. 
€=»66l  (CahApp.)  A  judgment,  in  sn  action 
brought  hy  a  third  person  against  plaintifif  and 
defendant's  predet^sor,  which  found  in  accord- 
ance with  the  claim  of  defendant's  predecessor 
that  he  was  the  sole  and  exclusive  owner  of  the 
property,  where  set  aside  on  motion  for  new 
trial  by  the  third  person,  is  not  a  eoadnsire 
adjudication  in  favor  of  plaintiff's  predecessor 
and  against  his  codefendant  therein,  plaintiff 
now,  even  though  plaintiff  did  not  more  for 
new  trial  or  contest  the  predecessor's  claim  of 
exclusive  ownership;  it  appearing  that  the  or- 
der granting  the  new  trial  was  general.— Mur- 
phy V.  Bridge,  184  P.  407. 

CB)  Persona  Coneladed. 

4»677  (Or.)  Judgment  in  action  by  payee  of 

note  against  the  makers  Held  conclusive,  in  the 
payee's  action  to  recover  a  bond  from  the  per- 
son holding  it  tn  the  right  of  the  makers,  as  to 
whether  bonds  bad  been  paid  for  by  the  payee, 
so  that  it  acquired  title  to  them.— Farmers*  & 
Fruit-Growers  Bank  v.  Davis.  184  P.  275. 
<e=»632(l)  (Okl.)  In  a  suit  to  quiet  title,  where- 
in defendants  fdead  titles  from  plaintiff's  gran- 
tor and  there  is  judgment  against  plaintiftand 
for  defendants,  a  purchaser  from  plaintiff  after 
such  judgment  cannot  successfully  claim  com- 
pensation for  improvements  thereafter  placed 
on  the  premises,  in  an  action  in  the  nature 
of  an  ejectment  by  such  defendants  to  recover 
poHSGSsi on.— Smith  V.  Braley,  184  P.  586. 
®=»704  (Okl.)  In  action  in  ejectment  a  for- 
mer judgment  of  a  court  of  competent  jurisdic- 
tion between  the  same  parties,  involving  the 
same  subject-matter,  does  not  have  the  effect 
of  settling  conflicting  or  hostile  claims  between 
coplaiotiffs  or  codcfendants,  unless  such  <^ims 
were  brought  Into  issue  and  were  actually  liti- 
gated and  adjudicated.— Smitii  v.  Braley,  184  P. 

(C)  Hattem  Coneladcd. 

€=>7I3(1)  (Colo.)  Questions  litigated  in  one  ac- 
tion may  not  be  ag^  litigated  bj  same  parties 
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in  another  action.— Bijou  Irr.  Dist  T.  Weldon 
Valley  Ditcli  Co.,  184  P.  382. 
^»7I3(2)  (Colo.)  Where  Bubaequent  action  ia 
upon  the  same  claim  or  demand  aa  prior  action 
between  jame  parties,  the  judgment  in  the  pri- 
or action  is  a  bar,  not  onlj  as  to  matters  of- 
ferH  and  received  to  sustain  or  decide  the 
claim,  but  aa  to  <ither  admissible  matters  which 
misht  have  been  offered  for  that  parpose.— Bi- 
jou Irr.  Dial.  t.  Weldon  Valley  Ditc^  Go^  184 
P.  3^2. 

«»7I3(2)  (Okl.)  In  ejectment,  a  former  judg- 
ment of  a  court  of  competent  jurisdiction  be- 
tweim  the  eume  partiMj  involrmg  the  same  Bub- 
Ject-matter,  is  conclusive  as  to  the  respective 
parties  and  thoRc  in  privity  with  them,  not  only 
as  to  every  matter  involved  in  former  case,  but 
as  to  every  matter  which  could  or  might  have 
been  litigated  therein,  whether  pleaded  or  not. 
-Smith  V.  Bruley,  184  P.  58(1. 
$=>720  (Cal.)  Where  a  city  agreed  with  the  ten- 
ant of  luod,  a  portitm  of  which  was  taken  for 
a  highway,  that  the  matter  should  be  submitted 
to  arbitration,  and  the  award  of  the  arbitrators 
was  duly  fileil  in  the  superior  court,  pursuant 
to  Code  Oiv.  Proc.  f  1283,  held  that,  the  award 
which  was  attacked  in  that  court  on  the  gronnd 
of  miaconduct,  fraudi  error,  and  ezceas  in 
amount  having  been  sustained,  and  an  appeal 
from  the  judgment  of  the  superior  court  hav- 
ing been  dismissed,  the  award  and  judgment  can- 
not thereafter  be  attacked  by  the  city  on  the 
ground  that  it  was  cot  made  In  good  faith,  etc. 
—Ciiry  V.  Long,  184  P.  857. 
«=»725(3)  (Colo.)  Where  suit  to  change  point 
of  diversion  involved  issue  of  wbftther  certain 
defendants  therein  had  been  using  water  aban- 
doned by  certain  ditch,  adverse  to  such  defend- 
ants, being  necessarily  a  finding  that  water  had 
not  been  abandoned,  is  conclusive  in  subsequent 
action  by  such  defendants  for  decree  of  aban- 
donmmt  of  a  part  of  such  water  right.— Bijou 
Irr.  Dist  T.  Weldon  Valley  Ditch  Co.,  184  P. 
382. 

^=>72S  (Or.)  While  the  doctrine  of  the  effect 
of  a  judgment  as  an  estoppel  in  a  subaeiiuent 
action  is  limited  to  matters  involved  in  the  lit- 
igation, it  is  generally  held  to  be  equally  ap- 
plicable whether  the  point  decided-  is  the  ulti- 
mate vital  point  or  only  incidental,  if  neces- 
sary to  decision  of  the  ultimate  point. — Farm- 
ers' &  Fruit-Growers'  Bunk  v.  Uavis,  184  P. 
275. 

«»735  (Colo.)  Where  prior  action  between 
same  parties  was  on  a  different  demand,  the 
judgment  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted 
on  the  determination  of  which  a  finding  or  ver- 
dict was  rendered.— Bijou  Irr.  Diet.  v.  Weldon 
Valley  Ditch  Co..  184  P.  382. 
€=»74t  (Or.)  Judgment  in  a  prior  suit  is  deem- 
ed final  and  coucliisive  in  subsequent  litigation 
between  the  parties  or  their  privies  as  to  a 
matter  necessarily  determined  or  implied  In 
reaching  the  final  judgment,  though  no  specif- 
ic findin;;  may  have  been  mnde  thereon,  and 
even  though  it  was  not  raised  as  an  issue  by  the 
pleadings.— Farmers'  &  Fruit-Growers'  Bank  v. 
Davis,  184  P.  275. 

ZVIZ.  FOREIOn  nmOMENTS. 

^98(5  (Or.)  A  judgment  of  the  courts  of  one 
state  is.  as  to  matters  adjudicated,  entitled  to 
full  faith  and  credit  in  another  state.— Farmers' 
Nat.  Bank  of  Ponca  City,  OkL,  t.  Benfro,  184 

P.  364. 

«=>623  (Or.)  Where  a  judgment  was  rendered 
in  Oklahoma  against  defendant's  husband,  and 
the  judKmcnt  creditor  then  sued  defendant  and 
huBtand  in  Oregon,  asserting  that  a  conveyance 
by  the  husband  to  defendant  was  fraudulent, 
and  seeking  to  subject  to  its  claim  Oregon  lands 
acquired  by  defendant  with  the  proceeds  of  the 
property  conveyed  to  her,  held  that  defendant 
might  inquire  into  the  origin  of  the  <daim  of  the 
judgment  creditor. — Farmers'  Nat.  Bank  of 
Ponca  City.  Okl.,  v.  Benfro.  184  P.  564. 


xzix.  pleadhto  and  evzdekob  of 

JUDOMIiirT  AS  ESTOPPEX.  OB 

N    DEFENSE.  r 

«=»948(1)  (Or.)  The  rule  that  an  estoppel  by 
judgment  to  be  available  must  be  pleaded  does 
not  apply  where  the  judgment,  instead  Of  be- 
ing relied  on  as  a  bar  to  the  action,  ia  sought 
to  be  introduced  in  evidence  merely  as  conclu- 
aive  of  some  particular  fact  previou^y  adjudi- 
cated.—Karmeps'  &  Fru  it-Growers'  Bank  v. 
Davis,  184  P.  273. 

®=»956(1)  (Colo.)  In  ascertaining  whether  mat- 
ter involved  in  prior  action  is  conclusive  in 
subsequent  action,  it  will  be  conclusively  pre- 
sumed to  have  been  litigated  in  prior  action, 
where  the  matter  was  controverted  by  the 

E leadings.— Bijou  Irr.  Diat.  T.  Weldon  Valley 
►itch  Co.,  184  P.  382. 
4=^956(2)  (Colo.)  Whether  questions  involved 
in  present  action  were  litigated  in  a  former 
action  between  the  same  parties  may  be  shown 
by  extrinsic  evidence,  under  proper  allegationa 
in  the  plea,  if  such  fact  does  not  appear  from 
the  record.— Bijou  Irr.  Diat.  v.  Weldon  Valley 
Ditch  Co..  184  P.  382. 

JUDICIAL  POWER. 

See  Constitutional  Law,  ®»70. 

JUDICIAL  SALES. 

See  Corporations,  ®s»122;  Executors  and  Ad- 
ministrators, 4=»3S0;  Guardian  and  Ward, 
«»10S;  Mortgages,  ^sstBKi;  Motions,  «S364. 

JURISDICTION. 

See  Criminal  Law,  ^s=>^. 

JURY. 

See  Appeal  and  Error,  $=9218;  Costs, 
Trial,  «=»344,  352%. 


>276; 


n.  RIGHT  TO  TBIAI.  BT  JITBT. 

C=>I3(5)  (Okl.)  The  constitutional  guaranty 
that  "the  right  of  trial  by  jury  shall  be'  and 
remain  iuviolate"  has  no  reference  to  the  trial 
of  issues  of  fact  in  equity  cases.- Benn  v.  Tro- 
bert,  1S4  P.  595. 

€^19(7'/^)  (Idaho)  A  proceeding  to  contest  the 
probate  of  a  will  is  in  its  nature  equitable,  but 
the  parties  thereto  have  the  right  to  demand  a 
jury  if  authorized  by  statute. — Pedersen  v. 
Moore.  184  P.  475. 

®=328f4)  (Okl.)  In  view  of  Const  art.  7,  f  20, 
and  Iter.  Laws  1910,  8  5016,  a  jury  may  be 
waived  without  n  written  stipulation,  where  the 
parties  do  not  request  a  jury  before  or  in  any 
stage  of  the  trial,  and  submit  their  testimony 
to  the  court  without  a  jury.— Smith  v.  Smith, 
184  P.  82. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  «=»207. 

in.  civn.  jDBisDicTioir  and  av- 

THORITT. 

^53  (Okl.)  A  justice  of  the  peace,  being  a 
township  officer  under  the  Constitution  and  laws 
of  Oklahoma,  can  perform  his  official  acts  only 
in  his  own  township.— Uart  v.  Grove,  184  P. 
572. 

The  act  of  the  justice  of  the  peace  in  signing 
and  authenticating  transcript  of  record  while  re- 
siding in  a  sister  state  was  void.— Id.' 

V.  REVIEW  OF  FBOOEEDINOS. 
(A)  AppemI  ab4  Brrov. 

<S=5l4l(2>  (N.M.)  Const,  art  6,  $  27,  and  Code 
lfll5,  5  ;i224,  providing  that  on  appeal  from  jus- 
tice to  district  court,  the  case  shall  be  tried  dc 
novo,  meau  that  such  case  shall  be  so  tried 
when  the  justice  bad  jurlsdictloD,  and  if  he  hnd 
none  the  district  court  acquires  none  by  bucIi 
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nppoal,  and  coae  cannot  be  tried  de  novo. — Gercn 
&  Ilamond  v.  Laweon,  184  P.  216. 
^164(2)  (K.M.)  On  gnrniabee'i  appent  from 
an  adverse  judgnjent  in  Justice  court,  where  jus* 
tice'fi  transcript  abowa  that  no  summons  was 
isfiuod  or  service  obtained  personally  or  otiier* 
wine  aeainst  defendant  and  that  he  did  not  ap- 
I>ear  and  waive  service,  tbe  district  court  on 
motion,  properly  adjudiicd  proceedings  to  be  void 
and  diamissed  the  case,  as  "garuisbment"  ia  an- 
cillary proceeding,  and  not  a  new  or  separate 
unit. — G«ren  &  Hamond  v.  Lawson,  184  P.  218. 
^164(2)  (OkL)  Proceedings  in  the  appellate 
court  are  based  on  the  justice  of  tbe  peace  tran< 
Kcri|)t,  witliout  which  it  has  no  jurisdiction  of 
the  subjpct-matter.— Hart  t.  Grove,  184  P.  B72. 
•»=»l8aaj  (Colo.)  Under  Rev.  St.  IDOU,  2608, 
district  court  had  jurisdiction  to  foreclose  con- 
tract to  purchase  in  vendor's  action  in  forcible 
detainer  against  defaulting  purchaser  on  case 
being  certified  from  justice  court;  ^e  district 
court  in  lucb  case  having  right  to  try  case  as 
if  originally  begun  in  such  court — Frikker  t. 
Horrison.  184  P.  371. 

KNOWN. 

Se«  AeknowledgmeDt,  «sa>22,  4& 

LANDLORD  AND  TENANT. 

See  Corporationa,  *=»14,  204,  444;  Fraads, 
Statute  of,  ^s>144;  Indians,  4s»10;  Mines 
and  Minerals,  •=»B6,  73,  74,  77,  78;  Part- 
nership, ^8 ;  Principal  and  Agent,  «s»177 ; 
Trial.  «S3>296. 

n.  LBAUsa  Ain>  aoreemexti  in 

GENSRAI^ 
(A)  R«a«l>lte»  and  VmlldKr- 

«=»33  (CaLApp.)  In  an  action  to  foreclose  a 
chattel  mortgage  given  by  a  tcuaot  to  secure 
payment  of  rent,  a  finding  that  defendanta  were 
excused  from  full  performance  uf  leaae  terms 
hy  riiiaon  of  an  executed  oral  agrtspmcnt  modify- 
ing tbe  terms  of  the  origiDal  contract  held  sup- 
ported by  tbe  evidence.-Anderso&  v.  Adler,  liii 
V.  42. 

XH.  ZJUrDIiOBD'S  tztijb  axi>  bb- 
VERSIOir. 
(A)  RlchtM  and  Powers  o(  liMBdlard. 

«=953{2)  (Wash.)  Where  a  lease  of  two  farms 
gave  landlord  one-third  grain  rent  and.  one- 
third  additional  for  use  of  farming  equipment, 
and  he  sold  tbe  upper  farm  to  plaintiffs  sub- 
ject to  tbe  lease  which  they  and  tenants  can- 
celed as  to  auch  farm,  and  defendants'  vendor 
purchased  tbe  lower  farm,  farm  equipmeut,  and 
an  assignment  of  landlord's  lease  rights,  de- 
fendants were  not  entitled  aa  against  plaintiff 
owners  to  posaeaBion  of  the  upper  farm,  be- 
rauae  of  any  right  to  have  the  original  tenants 
use  the  farm  equipment  on  plaintiffs'  lands; 
defendants'  remedy,  if  any,  being  against  such 
tenants  for  hresch  of  contract.— tState  v.  Supe- 
rior Court  for  Whitman  County,  184  P.  348. 

(Bi  Bvtoppd  of  TeniUKt. 

C=>63(1)  (Cal.)  Though  tenant  at  will  by  writ- 
ton  n^Ttotiiont  between  him  and  purchaser  of 
pmporty  trrmiiiated  tenancy  at  will  and  be- 
fiimc  purvlinfer's  tciiiint  for  a  term  ccrt-iin,  he 
was  not  precUuled  frain  aoqiiiriair  title  from  the 
oriiiiniil  owntT.— liamboy  v.  WoihI.  1S4  P.  9. 
C=;963(*.2)  (.Col.)  Though  tenant  at  will  by  writ- 
ivu  ugri-ement  between  him  and  purchnser  of 
jtrnpiTty  tfraiiniititl  tenam-y  at  will  and  bwamc 
punhastT's  tenant  for  a  term  certain,  he  was 
not  priTlndeii  from  aoqniiins  tiite  frmn  the 
oriiiiiial  owner,  nor  in  the  pun-haser's  ai'tinn 
for  siHvitic  porformance  is  he  privludcd  from 
setting  up  any  title  he  may  hare  so  acquired; 
the  purchaser  not  seeking  to  recover  for  tbe 


use  and  occupation  under  tbe  lease,  but  ha-rinp 
put  the  title  in  issue.— Hambey  v.  Wood,  184 
P.  9. 

IV.  TEBMS  FOB  TBABS. 

(D)  TcralnKtloM. 

^103(2)  (Gal.App.)  Where  a  landlord,  by  lease 
providing  that  for  breach  of  condition  he  might 
re-enter  and  at  his  option  terminate  the  lease 
for  the  lessee's  failure  to  pay,  brought  action  for 
tbe  rent,  tbe  trial  court  improperiy  declared 
forfeiture  of  the  lease,  which  alao  provUed  that 
all  tbe  remedies  given  tbe  lessor  were  cumula- 
tive.—Rnrke  V.  Norton,  184  P.  45. 

▼n.  PBEMIBE8  AlfP  EHJOTMEn 
Atm  USE  THEBEOF. 
(B)  Poaaeaslon,  Bajorntcnt,  and  Uae. 

4=3133(3)  (N.M.)  A  tenant  in  possession  under 
an  unexpired  lease,  who  has  not  abandoned  the 
premises,  although  not  upon  them  when  entrjr 
thereon  is  made,  has  a  right  to  tbe  possessioii 
thereof  against  the  world  during  continuance 
of  his  lease,  and  may^  recover  damages  from  one 
who  disturbs  or  deprives  him  of  sudu  possession. 
-iUrris  v.  Eeehu,  184  P.  D27. 

(D)  Revalrai  InsnrBnee,  and  Inprove- 
BueatB. 

^=>I52(9)  (Wash.)  Where  an  agent  negotiatins 
a  lease  for  a  landlord  agreed  with  tenant  that 
tbe  latter  ehotild  make  alterations  on  the  prem- 
ises Contrary  to  a  restriction  contained  in  tbe 
lease,  and  tbe  tenant  relied  thereon  and  ex- 
pended a  large  sum  of  money  in  making  the 
alterations,  the  knowledge  of  the  agent  was  the 
knowledge  of  the  landlord,  and  the  landlord  is 
estopped  to  deny  that  the  tenant  had  author- 
ity to  make  such  alterations.— Andtorsoman  Inr. 
Co.  V.  Wade.  184  P.  827. 

Vm.  BEHT  AHD  ADVAHOE8. 
(A)  RlKbtB  sad  LlsbiUtle*. 

^184(2)  (Cal-App.)  In  view  of  tiie  terms  of 
the  lease,  held,  that  a  $5,000  security  deposit 
made  by  tbe  lessees  was  intended  to  be  applied 
to  any  arrears  of  rent,  so  that  the  trial  court 
in  an  action  therefor  properly  ordered  the  de- 
posit applied  tu  satisfectiou  of  tbe  judgment. — 
Uiirkf  v.  Norton.  184  P.  45. 
e=3l84(2)  (Cal.App.)  Where  money  was  depos- 
ited hy  a  lessee  ns  security  for  payment  of  rent, 
the  lessee  is  entitled^  on  termination  of  the 
lease,  to  a  return  of  the  sum  deposited  leas  .the 
amount  of  rent  due  and  unpaid  at  the  time  of 
termination:  but.  if  th^  sum  was  paid  by  tbe 
lessee  as  a  bonus  to  induce  the  lessor  to  make 
tbe  lease,  the  lessoe  is  not  entitled  to  recover 
back  any  part  of  the  bonus  on  cancellation  of 
the  lease  by  the  les^^or  for  jostifiable  cause.— 
Curtis      Arnold.  184  P.  510. 

Assignee  of  tbe  lessee  held  not  entitIM  to  re- 
cover a  ^yment  of  $300  made  b^  the  lessee 
on  execution  of  tbe  lease,  it  appearing  that  tbe 
lease  was  terminated  because  of  the  breach  of 
covenant,  as  to  payment  of  rent:  the  provision 
as  to  repayment  excepting  termination  <^  the 
lease  for  lei>see'a  breach  of  contract.— Id. 
«=>I88(1)  (CaLApp.)  Where  a  lease  provided 
that  the  landlord  ebould  repair  defects  in  the 
premises  wbirh  should  appear  in  the  first  year 
after  completion  and  that  the  lessee  waived  all 
rights  to  miike  repairs  at  the  expense  of  the 
lessor,  as  provided  in  Civ.  Code,  |  1942,  AWd, 
that  the  lessee  could  not  justify  refusal  to  pay 
rent  btvausc  tbe  lessor  refused  during  the  third 
year  after  completion  of  tbe  premises  to  make 
repairs,  whii'li  repairs  were  tnen  made  by  the 
lessee— Curtis  v.  Arnold,  184  P.  510. 
$=>I9B  U'al.App.)  Tbe  retaking  of  the  premises 
by  the  lessor  releases  the  lessee  from  subsequent- 
ly accming  rents,  unless  the  lease  expressly  pro- 
vides otbfrwise.  as  in  a  provision  that  for  rail- 
ure  to  observe  covenants  or  ctmditioits  the  les- 
sor shall  hnre  the  right  to  enter  and  at  his  op- 
tion terminate  the  lcas&— Burke  t.  Kortm.  184 
P.  45. 
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IX.  BE-EHTBY  AND  BEOOVEBT  OF 
POSSEBBIOlf  BY  IJun>I.OBD. 

^290(21  (Wash.)  A  tenant  Bhoold  not  be  oust- 
ed in  an<  unlawful  detainer  proceediof  except 
for  the  wroncful  breach  of  the  conditlona  of 
the  letting.— Anderaonian  Iot.  Co.  t.  Wade.  184 
P,  327. 

^9»290(S)  (Wash.)  Where  a  tenant  actiuires 

EosBession  lawfully  and  it  la  sought  to  oust  him 
ecause  of  his  Bubaequcnt  acta,  he  may  defeoil 
by  setting  up  any  defense  wliich  will  juatify  his 
acts,  whether  legal  or  equitable;  but  if  a  per- 
son gains  poaaeasion  wrongfully,  or  gains  it 
under-  drcumstancea  where  to  permit  him  to 
hold  possesBioo  would  violate  the  express  pro- 
Tiaiona  of  the  statute,  he  may  not  defend  by 
ahowing  right  of  poaaeasion,  either  legal  or  eq- 
uitable.—Aiidersoniau  Inv.  Go.  T.'Wade,  181  P. 
S27. 

Where,  at  the  time  of  the  execution  of  a  writ- 
ten lease,  a  landlord  agrees  that  a  restriction 
in  tiie  lease  as  to  the  use  of  the  premisea  will 
never  be  enforced,  and  oral  permission  is  g^ven 
to  make  certain  alteratioDB.  and  the  tenant  re- 
lying thereon  expends  a  large  sum  ot  money  in 
making  the  alterations,  the  landlord  is  estopped 
from  denying  that  the  tenant  had  authority  to 
make  such  axterations,  and  cannot  oust  him  in 
unlawful  detainer  proceeding  for  a  breach  of 
the  restriction  in  the  written  lease.— Id. 
4=9291(11)  (Wash.)  The  possession  of  a  tenant 
ori^nally  lawful  Is  so  presumed  untH  the  con- 
trary appears.- Anderaonian  Inv.  Co.  v.  Wade, 
184  P.  327. 

«=>29l(17)  (Cal.App.)  Under  Code  Civ.  Proc  S 
1174,  in  unlawful  detainer  against  a  tenant 
which  has  defaulted  in  its  payment  of  rent,  if, 
after  judgment  for  plaintiff  landlord,  the  ten- 
ant had  deaired  to  retain  the  premises,  it  should 
have  tendered  into  court  the  rent  found  due 
within  five  days  after  j'ud|:meot  was  entered,  and 
It  did  not  have  a  continuing  right  to  be  reatored 
to  possession  during  the  whole  of  the  period 
consumed  by  ita  appeal,  which  resulted  adverse- 
ly to  it,  and  for  five  deya  after  return  of  re- 
mittitur^-Cbase  t.  Peters,  184  P.  868. 

LARCENY. 

See  Banks  and  Banking,  «=>61.  62;  Criminal 
Law.  «s»1186:  Beceiving  Stolen  Goods;  Wit- 
nesses, «s»270,  387,  388. 

n.  9B08SGUTI0N  AHD  FVVISH- 
MEMT. 

(A>  iMdtetaaeMt  and  latomatiOB. 

«s>32(6)  (Ok1.Gr.App.)  Information  for  petit 
larceny,  charging  that  defendant  stole  coal  "the 
property  of  the  D.  Beams  Drilling  Company," 
sufficiently  alleged  the  ownership  of  such  prop- 
erty in  view  of  Rev.  Laws  1910,  |  5743,  makhig 
erroneous  allegation  as  to  person  injured,  im- 
material, etc.— Ounter  v.  State,  184  P.  797. 

(B)  B-ridencc. 

4=^65  (CaLApp.)  In  prosecution  for  larceny 
committed  by  stealing  prosecuting  witnesa' 
pocketbook  while  sharmg  prosecuting^  witneas' 
room  overnight,  evidence  aeid  to  sustain  convic- 
tion of  petit  laroenyr-PMq^  t.  Williams,  184 
P.  4ns. 

4s»65  (OkLCrJLpp.)  Evidencs  hetd  to  sustain 
a  conviction  of  grand  larceny.— Wella  t.  State, 
184  P.  465. 

LAUNDRY. 

See  Constitutional  Law,  <S=>23!).  295;  Municipal 
Corporations,  4=s>811,  62C;  Nuisance,  ^=>61. 

LEASE 

See  Corporations,  9=>14;  Landlord  and  Tenant; 
Mines  and  Minerals,  9=^73,  77,  78;  Municipal 
Corporations,  <=»966. 
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LEWDNESS. 

Se«  OorporationB,  «s»317. 

^    LIBEL  AND  SLANDER. 

Bee  Malicious  Prosecution,  $=>18,  22;  New 
Trial  <^163;  Trial.  «=>62,  108.  260. 

I.  WOBDS  AND  ACTS  ACnOKABl.E» 
AED  T.TABTT.TTY  THEREFOR. 

<3=»2  (Cal^pp.)  If  defendant's  words  were  slax^ 
derous  as  to  plaintiff,  the  intention  with  whidi 
they  were  used  la  immaterial,  except  possibly 
on  the  question  of  exemplar;  damages. — Carl  v. 
McDougall.  184  P.  885. 

^6(1)  (Okl.)  It  is  libelous  per  se  to  writ* 
of  or  concerning  a  white  person  that  said  par- 
son la  colored.— Collins  r.  OUahoma  State  Hos- 
pital, 184  P.  946. 

«=97(12)  (Cal.App.)  Defendanea  charge  that 
plaintiff  waa  a  forger,  and  bad  forged  defend- 
ant's name  to  a  check,  necessarily  included  all 
elements  of  the  crime  of  forgery,  including  the 
element  of  intent  to  defraud,  and  <4iarged  a 
felony.— Carl  v.  McDougall.  184  P.  885. 

If  defendant  charged  plaintiff  with  the  crime 
of  having  forged  defendant's  name  to  a  check, 
Biicfa  charge  was  slanderous.— Id. 
<^9l9  (Okl.)  A  cause  of  action  for  libel  cannot 
be  maintained  against  a  hospital  for  the  insane 
on  account  of  act  of  ita  omcera  and  employes 
in  placing  a  white  patient  in  that  part  of  the 
in^tntion  set  apart  and  used  for  colored  pa- 
tients.— GoOiiu  t.  OUahoma  State  Hospital,  184 
P.  946. 

Under  Rev.  Laws  1010,  S  4966,  defining  libel, 
the  general  words,  "or  other  fixed  representa- 
tioDs,"  are  used  to  tndnde  other  spedes  of  the 
same  kind  as  the  particular  words  there  used, 
"writing,  printing,  picture,  or  effigy."- Id. 
4=>19  (Okl.)  In  construing  language  alleged  to 
be  libelous,  the  courts  should  give  to  it  the  same 
meaning  and  understandiiw  as  is  nsuaUy  api^ied 
thereto. — Collins  v.  Oklafioma  State  Hospital, 
184  P.  946. 

n.  PRIVII.EOED  OOHMUNIOATIOEB, 
AND  MAI.ICE  THEREIN. 

^=»47  (Okl.)  In  action  against  hospital  for  in- 
sane for  libel  in  publishing  a  written  state- 
ment to  plaintiff,  in  form  of  a  letter  in  re- 
sponse to  plaintiff's  inquiry,  atating  that  plain- 
tirs  daughter,  "Lee  CoIunB  (Col.)"  whom 
plaintiff  alleged  to  be  wholly  of  white  blood,  was 
in  fairly  good  mental  and  physical  condition,  and 
that  it  could  not  be  said  whether  improvement 
was  more  tiuui  temporary,  was  qualinedly  priv- 
ileged.—CoIUbs  V.  Oklahoma  State  Hospital,  184 

P.  w 

XV.  ACTIONS. 
(B)  FartlMi,  PrcKmlnaF^  Prooeedlnsst 
ana  Plcadinar. 

«=s>IOO(l)(Ca].)  Where  plaintiff  seeks  to  re- 
cover punitive  damages  for  libel,  or  where  the 
defendant  alleges  that  the  publication  was  jus- 
tified on  the  ground  that  it  was  privileged,  ac- 
tual malice  or  malice  in  fact  becomes  an  issue. 
—Scott  V.  Times-Mirror  Co.,  184  P.  672. 
«=>(00(8)  (Cal.App.)  In  an  action  for  slander, 
testimony  that  defendant  said  of  plaintiff,  "He 
forged  a  check  on  me,"  and,  "He  had  a  check 
which  he  forged  his  name  to  it,"  held  not  a 
fatal  variance  from  plaintiff's  allegation  tbat 
defendant  said,  "Mr.  Carl  (plaintiff)  is  a 
forger,"  for,  though  plaintiff  must  prove  the 
use  of  the  particular  slaoderoua  words,  it  is 
sufficient  if  enough  of  the  words  alleged  are 
BubatHotially  proved  to  constitute  the  sting  of 
the  charge.— Carl  v.  McDouguIl.  184  P.  885. 

(C)  Kvldcneo. 

«s>f04(l)  (Cal.)  In  an  action  for  libel  brought 
by  an  attorney  against  a  newspaper  company 
and  consiRting  of  an  article  concerning  divorce 
■ait  in  which  plaintiff  was  attorney!  testimony 
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of  parties  preiwnt  at  the  ioterriew  between  de- 
fenaant'B  reporter  and  other  reporters,  and  the 
plaintiff  in  aivoroe,  was  relcrant  and  material 
as  bearing  upon  the  good  faith  of  the  defend- 
ant in  publishins  the  article  complained  of  and 
apon  tne  question  of  actual  malice  which  was 
an  Isaae.— Scott  T.  TSmea-Mirror  Co.,  184  P. 
672. 

«=>f04(3)  (Cal.)  In  an  action  for  libel,  re- 
motenesR  in  time  of  the  publication  of  other 
alleged  attacks  upon  plaintiff  by  dofendant.  In- 
troduced to  show  raalico,  goes  to  the  weight  of 
the  evidence  only  and  not  to  itR  admissibility. 
—Scott  V.  TimoR-Mkror  Co.,  184  P.  ((72. 

A  contention  that  other  published  attarlis 
upon  plaintiff  by  defendant  not  of  similar  im- 
port are  not  admissible  in  an  action  for  libel 
cannot  be  sustained,  where  actual  malice  is  an 
ibsue.  since  any  evidence  having  a  logical  tend- 
ency to  prove  that  the  publication  in  question 
was  prompted  by  actual  malice  la  material, 
competent,  and  relevant.— Id. 
^»I05(1)  (CaL)  In  an  action  by  an  attorney 
for  libel  acainst  a  newspaper  arising  out  of  a 
publication  of  matters  concerning  a  divorce 
suit,  wherein  it  was  intimated  that  the  attor- 
ney s  client  had  no  cause  for  divorce,  and  tint 
be  was  meddling,  attempting  to  rnin  defend- 
ant,  and  break  up  bis  hime  to  fill  the  attor- 
ney a  own  pocket,  the  verified  complaint  in  sucb 
divorce  suit  was  admissible  to  show  that  the 
detailed  statement  of  facts  in  the  complaint 
drawn  by  the  plaintiff's  employ^  did  set  forth  a 
cause  of  miit.  and  that  plaintiff  acted  upon  the 
representations  of  his  client  as  shown  by  her 
sworn  complaint. — Scott  v.  Ttmes-Mirror  Co., 
384  P.  07a. 

«=»I07(1)  (Cal.)  An  attorney,  plaintiff  in, 
libel  action,  is  not  required  to  prove,  and  in 
the  nature  of  tliines  cannot  prove,  the  extent 
nf  his  damage  by  showing  what  legal  fees  he  has 
been  deprived  of  through  the  libelous  circula- 
tion, or  what  clients  he  has  lost  because  of  it, 
and  the  jury  may  consider  as  a  basis  for  award 
of  actual  damages  the  number  of  the  plaintiff's 
employes,  including  lawyers  and  stenographers, 
their  salaries,  his  gross  income,  the  wide  pub- 
licity given  to  the  libel,  his  holding  of  political 
office  and  prominence  in  the  community,  his 
professional  standing,  good  name,  reputation, 
injured  feelings,  ana  mental  suffering, — Scott 
V.  Times-JIirror  Co.,  184  P.  672. 

In  an  action  by  an  attorney  against  a  news- 
paper for  libel,  it  was  proper  for  plaintiff  to 
testify  as  to  his  early  life  and  training,  as  Tvell 
as  to  show  that  he  has  children,  and  that  when 
he  settled  in  the  town  of  his  residence  his  re- 
sources were  limited,  and  that  by  his  own  in- 
dustry he  has  built  up  a  successful  law.  busi- 
ness.—Id. 

^112(2)  (Cal.)  In  an  action  for  libel,  re- 
moteness in  time  of  tlie  publication  of  other  al- 
leged attacks  upon  plaintiff  by  defendant,  in- 
troduced to  show  malice,  goes  to  the  weight  of 
the  evidence  only. — Scott  v.  Times-Mirror  Co., 
184  P.  672. 

(D)  Damaar^B. 

«=»I2I(1)  (Cal.)  In  an  action  by  an  attor- 
ney against  a  newspaper  corporation  for  libel, 
an  award  of  $7.n00  actual  damages  and  ^^'{O.OOO 
punitive  damages,  where  actual  malice  was 
proved  as  an  issue  and  the  defendant's  property 
was  worth  about  .$;i.000.000,  the  average  cir- 
culation of  its  paper  about  (50.(100  daily  and 
over  100.000  on  Sunday,  circulating  in  several 
states,  hrhl,  that  Hie  amount  of  djimagps  was 
not  such  as  to  warrant  llie  disturbain  u  of  the 
aw^ard  on  the  ground  of  jury's  passion  or  pre- 
judice.— Scott  V,  Tiiues-Xiirror  Co.,  184  P.  ii7'2, 

(B)  Trial,  Jadarment,  and  Rct1«it. 

«=>123{10)  (Cel.)  In  the  matter  of  punitive 
damages  for  libel,  juries  have  a  wider  discre- 
tion tlian  in  the  matter  of  compeusHtory  dam- 
ages.— Scott  V.  Times-Mirror  Co.,  1H4  1*.  (JTli, 
€=^124(1)  (Cal.App.)  In  an  action  for  slander 
by  haying  called  defendant  a  forger,  the  court 


properly  instructed  that,  to  enable  the  jory 
to  determine  whether  the  language  used  by  de- 
fendant amounted  to  an  accusation  of  the  crime 
of  forgery,  he  would  define  the  offense,  and 
that  Pen.  Code,  5  470,  provided  that  every 
person  who  witb  intent  to  defraud  signed  the 
name  of  another  or  by  a  fictitious  person, 
knowing  he  had  no  authority  to  do  so,  to  a 
check,  committed  torffery.— Carl  t.  UcDongall, 
184  P.  885. 

LIENS. 

See  Assignments,  ^»?8;  Attorney  and  Client, 
<^l&t>-102;  Bankruptcy,  «»4a3:  Chattel 
Mortgages,  21tt;  Mechanics'  -liens; 

Mortgaccs,  ^s»137,  241;  Municipal  Corpora- 
tions, ^488,  489,  662,  668;  Railroads,  ^ 
197. 

€=98  <OU.)  The  rule  of  construction  of  lien 
statutes  which  create  a  right  and  provide  a 
remedy  is  that  the  requirements  of  the  statutes 
and  conditious  prescribed  therein  arc  the  meas- 
ure of  the  right,  and  court  cannot  declare  pur- 
poseless and  useless  that  which  Legislature 
has  made  a  condition  of  the  lien.— Internrban 
Const.  Co.  T.  Central  SUte  Bank  of  Kiefer, 
184  P.  905. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Appeal  and'Error, 
339:  Divorce,  «=sl81:  Kquity,  «=>72;  Bail- 
roads,  ^alTl;  Waters  and  Water  Courses, 
«=»ld2. 

I.  STATUTES  OF  LIMITATIOlf. 
(A)  Hatartt,  T«lldl«r,  and  Ooaatrvetlttn  la 

<Cnl.App.)  Statutes  of  limitations  are  up- 
held and  enforced  regardless  of  personal  haiil- 
ship  bccanse  public  policy  requires  it. — Beck  v. 
Ransome-Crummey  Co.,  184  P.  431. 
^=>i4  (Utah)  Parties  to  a  contract  may  stipu- 
late for  a  penod  ot  limitatims  shorter  than  that 
fixed  by  the  statute  of  limitations. — Clark  v. 
Lund,  184  P.  821. 

<B)  ItlMitatiOMa  Applleabltt  to  PsrUeKlar 
Aetlons. 

<@=»22(8)  (Okl.)  Where  neither  the  petition 
nor  the  evidence  shows  that  the  cause  of  ac- 
tion on  an  official  bond  accrued  more  than  five 
years  before  filing  of  petition,  as  allowed  by 
Bev.  Laws  1910,  |  4U57,  the  orcrrnlinff  of  idea 
of  the  statute  of  limitations  is  not  erroneou^s. 
-Frcar  v.  State,  184  P.  77L 
^»24(4)  (Utah)  An  action  h^Jd  based  on  an 
alleged  breach  of  contract  of  warranty  and  gov- 
erned by  the  six-year  statute  of  limitations,  and 
not  Comp.  Laws  1917,  §  64(>8,  prescribing  threi- 
years  as  the  period  for  the  commeuccuaent  of 
action  for  relief  on  the  ground  of  fraud ;  al- 
though it  was  alleged  in  tlie  complaint  that 
representations  and  warranties  in  the  agni- 
mcnt  were  false  and  untrue. — Clark  v.  Lund, 
184  P.  Slil, 

€=>28(1)  (Wash.)  The  obligation  of  a  county, 
under  Kom,  Code  1915,  ji  4037,  to  pay  a  coun- 
ty commissioner  for  services  rendered  by  him 
as  such,  becomes  contractual  in  its  nature  ou 
the  rendition  of  such  services,  so  that  the  three- 
year  statute  of  limitations  (section  1501  governs 
as  to  the  time  within  which  h6  is  required  to 
sock  recovery.— State  v.  Miller,  184  P.  352. 
<©=>37(2)  (Kan.)  Under  Code  Civ.  Proc  I'l". 
cl.  3  (Gen.  St.  11)15.  i  6907).  an  action  for  dam- 
ages on  account  of  fraudulent  misrepresenta- 
tifius  is  barred  in  two  years. — Horne  v.  Curtis 
1S4  P.  719. 

<^37(2)  (Kan.)  Petition  alleging  that  plain- 
tiff employed  a  physician  and  attorney  to  rare 
for  his  aged  father  and  his  property  and  on 
his  death  to  settle  estate,  that  their  advice  and 
representations  were  fraudulent,  and  that  their 
settlement  of  estate  cheated  plaintiff  out  of  his 
property,  stated  a  cause  ot  action  for  fraud 
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within  the  ntatute  of  limitations.— Weigand  t. 
Shepard,  184  P.  722. 

■Where  the  gravamen  of  an  action  was  fraud, 
the  statute  of  limitations  applicable  to  actions 
for  relief  OD  that  ground  goTcrns,  altbougb 
the  petition  disclosed  appropriation  of  prmier^ 
for  the  payment  of  wueh  the  law  impues  a 
contract.— Id. 

n.  OOMPUTATIOir  OF  FGBIOD  OF 
UMITATIOir. 

(A)  AaonM  mt  Rivbt  of  Aettom  or  Da- 

«=^9(2)  (Wash.)  Under  Bern.  Code  1015,  { 
4075,  on  the  first  Monday  of  each  month  a  right 
of  action  aocrut'd  to  a  county  commissioner  en- 
titling him  to  seek  relief  in  the  coUrts  to  re- 
cover his  salary,  flxed  by  section  4037,  carnrd 
during  the  previous  month,  no  that  the  statute 
of  limitation  began  to  nm  against  him  oo  such 
dates.— State  v.  Miller,  184  P.  352. 
®=»50(3)  (N.M.)  Where  complaint  in  a  euit  for 
attorney's  fees  alleges  plaintiff's  employment 
"to  perform  all  services  required  to  be  perform- 
ed by  him  in  and  about  the  foreclosure  (of  a 
mortpage)  and  the  buainesa  incident  thereto," 
the  right  to  compensation  began  when  sole  of 
mortgaged  premises  vras  confirmed  by  court,  ond 
not  when  decree  of  foreclosuro  was  signed,  and 
where  suit  was  brouKht  within  four  years  from 
order  confirming  said,  it  was  not  barred. — 
Prichnrd  v.  Pulmcr,  184  P.  629. 
4^55(1>  (Cal.App.)  As  respects  the  statute  of 
limitations,  fraud  of  corporation's  director,  con- 
sisting in  obtaining  a  secret  profit  by  purchas- 
ing lots  and  selling  them  to  corporation  at  aa 
advance,  ttaa  consummated  when  the  .convey- 
ance of  the  lots  was  Inade  by  the  director  and 
his  wife  to  the  corporation.— Ulghlond  Park  Inv. 
Co.  T.  List,  184  P.  48. 

(B)  PerformMce  of  Condition*  Demaadi 

nnA  Ifotlec. 

«=>66(9)  (N.M.)  An  instrument  reading:  "I 
testify  that  on  November  30,  1903,  Santos  Luna 
deposited  six  hundred  dollurs  in  my  care,  I  pay- 
ing him  five  per  cent,  interest  per  annum.  This 
money  is  guaranteed  by  me"— signed  by  defend- 
ant, was  properly  treated  as  a  certificate  oC  de- 
posit, on  which  the  statute  of  limitations  begins 
to  run  against  the  depositor  at  the  time  when 
demand  for  payment  is  made.— Lnna  v.  Mon- 
toya,  184  P.  S^. 

(P)    Ivnorsaee,    HIatnlce,    Trout,  Fraud, 
«nd  CoMcenlmmit  ot  Canne  of  Aotloti. 

«s>IOO(5)  <Kas.)  The  two  years  allowed  by 
Code  Civ.  Proc.  f  17,  el  3  (Oen.  St.  1»1S.  i 
0007).  for  the  bringing  of  an  action  for  dam- 
ages for  fraudulent  representations,  begins 
to  run  when  the  facts  as  to  the  fraud  are  dis- 
covered.—Home  T.  Curtis,  184  P.  710. 
^=>iOO(]U)  (Kan.)  In  action  for  damages  for 
fraudulent  miRrepresentatioiis  inducing  plain- 
titF  to  part  with  a  quarter  section,  plaintiff  held 
sufficiently  apprised  of  the  facts,  assuming  tliat 
they  disclosed  fraud,  to  have  based  bis  action 
thereon  more  than  two  years  before  it  was  be- 
gim,  so  that  his  action  was  barred  by  Code  Civ. 
Proc.  §  17,  cl.  3  (Gen.  St.  1915,  I  0907).— 
Home  V.  Curtis,  184  P.  710. 
«S3>I04(1)  (Okl.)  In  action  by  incorporated 
cemetery  associaticu  against  Its  treasurer  for 
an  accounting  for  money  retained  as  items  of 
expense,  etc.,  where  teferee  found  that  expense 
for  an  iron  gate  purchased  by  treasun-r  was 
fraudulently  contracted  and  fraudulently  con- 
cealed from  corporation,  and  where  nothing  in 
minutes  ehow^  disparity  between  its  true  val- 
ue and  amount  allowed,  and  where  corporation 
did  not  know  of  fraud  until  beginning  of  ac- 
tion,  the  statute  of  limitationB  was  tolled.- 
Spalding  v.  Enid  Cemetery  Aas'n,  184  P.  679. 

LIQUOR  SELLING. 

S«e  Intoxlcatinie  Liquon. 


LIS  PENDENS.  ' 

«^3(4)  (Okl.)  Where  plaintiff  failed  to  file  his 
chattel  mortgage  within  time  allowed  by  Rev. 
Laws  1010,  i  4035,  and,  after  filing  of  his  peti- 
tion in  suit  to  foreclose  mortgage  and  for  pos- 
session of  property,  intervener  obtained  chattel 
mortgage  on  same  property,  plaintiCTB  title  was 
sufficient  to  entitle  him  to  benefit  of  the  lis 
pendens  statute,  section  4732.— Smith  v.  Cur- 
reather's  Mercantile  Co.,  184  P.  102. 
«=»4  (Okl.)  Rev.  Laws  1910,  f  4732,  providing 
tiiat  after  petition  filed  the  action  is  pending  so 
as  to  charge  third  persons  with  notice  of  its 
pendency,  and  that,  while  pending,  no  interest 
can  be  acquired  by  third  persons  in  subject-mat- 
ter thereof  as  against  plaintlff*B  titie,  etc.,  ap- 
plies to  personal  property. — Smith  v.  Ourreath- 
er's  Mercantile  Co.,  184  P.  102. 
•e=»22(3)  (Okh)  Although  mortgagee  failed  to 
refile  his  chattel  mortgage  within  the  three 
years  allowed  by  Rev.  Laws  1010,  g  403&,  yet, 
where  a  third  person  attempted  to  secure  a 
chattel  mortgage  upon  the  same  property  after 
the  filing  of  the  first  mortgagee's  petition  in 
suit  to  foreclose  the  first  chattel  mortgage,  held, 
that  when  the  petition  was  Sled  it  protected 
plaintiff  to  the  extent  of  iireveuting  acquisition 
of  any  interest  by  such  third  person  aa  against 
plaiutifPs  title.— Smith  T.  Curreatber's  Mercan- 
tile Co..  184  P.  102. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

<S=>4V^  (Okl.)  An  ordinance  prohiljiting  the  in- 
stallation and  operation  of  a  steam  laundry, 
tannery,  garage,  etc.,  within  lOO  feet  of  a 
church,  is  of  a  regulatory  nature  and  reason- 
able and  within  the  police  and  sanitary  powers 
of  the  aty^Waldier  v.  First  Presbyterian 
Church  of  Mormau,  OkL,  184  P.  106. 

LOTtERIES. 

I.  BEOULATION  AMD  PROHZBITIOir. 

®=»3  (Nev.)  A  nickel-in-the-slot  machine,  al- 
though a  gambling  device  and  expressly  brought 
within  the  purview  of  the  earlier  gambling  stat- 
utes, is  not  a  lottery,  within  Const  art.  4,  g  24, 
declaring  that  no  lotteries  shall  be  authorized 
in  the  state,  and  hence  the  Legislature  may,  as 
it  did  in  St  1015,  except  slot  machines  for  the 
sale  of  cigars  and  drinks  and  no  backploy  al- 
lowed.—Ex  parte  Pierotti.  184  P.  200. 

LUNATICS. 

Sec  Insane  Persons. 

MALICIOUS  PROSECUTION. 

n.  WAKT  OF  PBOBABI.E  CAUSE. 

®=>I6  (Cal.App.)  In  actions  for  malicious  pros- 
ecution, plaintiff  to  recover  must  establish  not 
only  malice  but  want  of  probable  cansG,  and  the 
two  oiemunts  must  concur.— Jirku  v.  Brod,  184 

P.  413. 

©=»I8(2)  (Cal.App.)'ln  an  action  for  damages 
for  malicious  prosecution  of  plaintiff  for  crimi- 
nal libel,  evidence  including  a  circular  contain- 
ing the  alleged  libelous  matter  held  of  itself 
sumcient  to  constitute  jproltable  cause  for  the 
prosecution.— Jirku  v.  Brod,  184  P.  413. 
€=>22  (CaLApp.)  Where  defendant  before  in- 
stituting a  prosecution  against  plaintiff  for 
criminal  libfl  consulted  au  attorney  at  law  in 
^ood  standing,  and  also  an  nssi»tant  proHerut- 
ing  attorney,  and,  upon  the  advice  of  each  that 
a  prosecution  would  lie,  commuuced  uuch  prose- 
cution honestly  relying  on  aucU  advice,  he  acted- 
npon  probable  cause. — Jl*^  "i,  1&4  I'. 

413, 

HI.  M/ 


«=33i  (Colo.)  Tn  an  a< 
prosecution  of  plaintiff 
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swearing  that  Toters*  namea  had  been  signed  to 
a  referendum  petition,  defendant's  failure  to 
czamiDe  parts  of  the  petition  and  verify  the 
Sgares  on  a  card  copied  therefrom,  whereby  he 
wouJd  have  found  that  the  card's  showing  that 
plaintiff  circulated  the  petition  with  ths  false 
,  entry  was  a  mistake,  was  insufficient  to  justify 
the  conclusion  that  his  charge  of  perjury  was 
malicious,  and  his  negligence  was  not  so  gross 
as  to  amount  to  recklessness  or  wantonness,  or 
to  Indicate  willful  diarntard  of  plaintUTa  rights- 
— Koch  T.  Wright,  184  P.  863. 

V.  ACTION!. 

«=356  (Colo.)  Plaintiff  had  the  burden  of  prov- 
ing want  of  probable  cause  and  actual  malice 
on  the  part  of  the  defendant.— Koch  v.  Wright, 
184>  P.  363. 

«=»7I(2)  (Cal.App.)  Where  there  ia  no  conflict 
in  the  testimony  in  an  action  for  malicious  pros- 
ecution, the  question  whether  or  not  the  evi- 
dence introduced  shows  a  want  of  probable 
cause  is  for  the  court,  and  tt  would  be  error  to 
submit  it  to  the  Jory.— Jiricn  t.  Bred,  184  P. 
413. 

9=s>7l{B)  (Colo.)  In  an  action  for  mallcioas 
prosecution,  where  the  facts  are  not  in  dispute, 
whether  they  warrant  an  Inference  of  malice 
is  a  question  for  the  coart.— Koch  t.  Wright, 
184  P.  363. 

4=»72(4>  (Colo.)  In  an  action  for  malieiouB 
prospcation,  an  instmctlon  "that  malice  may  be 
inferred  from  the  fact  of  prosecution  without 
probable  cause"  should  not  be  given  without  in- 
structiiig  the  Jury  in  regard  to  the  circumstances 
which  would  jnatiCy  such  an  Inference. — Koch 
V.  Wright,  184  P.  883. 

MANDAMUS. 

I.  HATITRfi  AXD  OBOUNBS  IV  OEN- 
ERAIta 

€=>3(11)  (Mont.)  Nothing  remaining  to  be  done 
after  rendition  of  judgment  by  court  and  entry 
thereof  in  its  minutes,  but  to  enter  it  in  the  ap- 
propriate book,  duty  to  do  which  It  imposed,  by 
Rev.  Codes,  $  3048,  subd.  S,  on  the  clerk,  man- 
damus will  not  issue  to  judge  or  court  to  sign 
and  enter  it ;  the  remedy,  on  failure  of  clerk 
to  enter  it,  being  by  application  to  trial  court, 
in  the  cause  in  which  it  was  rendered,  for  order 
to  the  clerk.— State  v.  District  Court  of  Sev- 
enth Judicial  J>isL  in  and  for  Dawson  Countj* 
184  P.  218. 

n.  SUBJECTS  Ain>  PURPOSES  OF 
BELIEF. 

(A)  Acts  KBd  Proeeedlnira  of  Coarts. 
JDd|c«H(  SBd  jraAielal  Ofleera. 

®=^24  (Colo.)  One  who  claims  to  be  an  ofiiccr 
of  district  court  and  is  denied  recognition  as 
such  may  bring  original  proceeding  in  manda- 
mus in  Supreme  Court  to  compel  such  recogni- 
tion.—People  V.  Morley,  184  P.  386. 

m.  JITBISDIOTION,  PROOESDmCW, 
AND  RELIEF. 

€=al67  (Cal.)  On  application  for  a  writ  of 
mandate  to  require  the  superior  court  to  grant 
a  motion  for  substitution  of  attorneys,  letters, 
affidavitR,  and  consent  of  the  petitioners,  which 
were  attached  to  and  made  a  part  of  the  mo- 
tion, may  be  considered,  though  the  motion  was 
made  on  the  ground  that  the  appearance  of 
the  attorney  was  unauthorised  by  petitioners. 
— Todd  V.  Superior  Court  of  Colifornia  in  and 
for  City  and  County  of  San  Francisco,  184  P. 
684. 

<J=3l76  (Cnl.)  Under  Act  March  23,  1901  (St. 
1001,  p.  7t)4),  which  is  an  act  to  provide  for 
the  payment  of  judcmeuts  against  counties, 
cities,' and  towns,  olfiLers  having  authority  to 
levy  taxes  may  provide  at  their  option  for  pay- 
ment of  the  judguR'Ht  in  annual  installments 
uprcnd  over  8uc(.-rs8ivc  years,  provided  that  no 
payment  shdU  be  less  than  one-tenth  of  the 


whole  of  the  judgment;  hence  a  writ  of  nan- 
date  to  compel  municipal  officials  to  make  pro- 
vision for  payment  or  a  judgment  against  tbe 
municipality  should  leave  Xhe  officials  fr«e  to 
exercise  their  discretion  in  determining  wbetfa- 
er  tbe  judgment  should  be  p^  by  single  le^ 
or  bj  ten  annus!  levies.— Guy  t.  Long,  184  P. 
8G7. 

MANUFACTURES. 

See  Gonstitntioua  law,  «=3>208. 

MARRIAGE. 

See  Criminal  Law,  ^=»97,  108;  Divorce;  Hns* 
hand  and  Wife. 

MASTER  AND  SERVANT. 

See  Ambassadors  and  Consuls,  ®=»8;  Appeal 
and  Error.  ^1(MS8;  Assignments,  «=>12,  78; 
Commerce,  9s>S!7;  Oonstitutional  Law,  ®=» 
245,  301;  Corporations,  «=»4^;  Death, 
31,  OS.  105;  Estoppel,  ^90;  Evidence,  «=» 
80,  207,  297,  424;  Frauds,  SUtute  of,  ^129; 
Mines  and  Minerals,  ^=>97,  118;  Municipal 
Corporations,  ^=>330;  Negligence,  ^»33, 
65,  IQl,  136;  New  Trial.  «=»6S;  SUtotea. 
•»»114;  Trial,  <^244,  253.  255,  260;  Wit- 
nesses, «S3269,  379. 

I.  THE  BELATIOH. 
(A>  CreatlOB  mad  BzlBt««oe. 

€=38(1)  (CaLApp.)  Where  the  compensation 
of  an  action  was  to  be  paid  at  a  weekly  rate,  the 
term  of  employment  should  be  construed  as  be- 
ing from  week  to  week,  even  without  reference 
to  Civ.  Code,  §  2010,  imposiTig  such  rule  of  con- 
struction on  contracts  for  the  employment  of  a 
"servant,"  defined  by  section  2009  to  be  one 
employed  to  render  personal  service  otherwise 
than  in  tbe  pursuit  of  an  independent  calling.-^ 
Standing  r.  Morosco,  184  P.  954. 

(B)  StatatorT-  RcsalatloB. 

Cs^lS/a.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of 
number  sections  346-420,  at  tbe  end  of  this 
topic,  where  the  matter  in  this  qnd  fntuie  in- 
dex-digests will  be'  found. 

m.  MASTER'S  I2ABIXJTT  FOR  IK- 
JUBIES  TO  SERVAHT. 

(A)  HBtnre  mad  Bxtent  la  Geaeral. 

«si»87  (Ariz.)  The  Shnployera*  Liability  Law, 
for  the  protection  of  employes  in  hazardous 
occupations,  should  be  remedially  applied  to 
bring  within  its  beneficial  operation  all  work- 
ers whose  accidental  injuries  are  Uie  Inherent 
result  of  occupational  risks  and  hasiu^s. — Ari- 
zona-Hercules Copper  Co.  v.  Crenshaw,  184  P. 
096. 

€=>87'/2>  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^> 
number  sections  346-430,  at  the  end  of  this 
topic,  where  tbe  matter  in  this  and  future  index- 
digests  will  be  found. 

(B)    Tool»>    Maclilnepy,    Appllaacea,  aad 

Plneea  for  Worlc. 

®=>I23  (Okl.)  Where  servant  shows  that  bis 
injury  was  due  to  latent  defects  In  a  bridge 
which  collapsed,  the  master  is  not  liable  for 
negligence  unless  such  defects  were  known  to 
him  or  should  have  been  discovcped  in  the  ex- 
ercise of  reasonable  diligence. — Wyman  r.  Chi- 
cago. B.  I.  &  P.  By.  Co..  184  P.  758. 

(B)  Fellow  SerrantSa 

<^I79  (Wash.)  Where  blacksmith  and  his 
helper  agreed  as  to  method  by  which  they  would 
work  together  In  sharpening  steel,  injury -to 
blacksmith  while  pursuing  plan  agreed  upon  waa 
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not  caused  b;  eo  "act  or  omisaittt  of  any  peison 
in  the  service  or  eiitployment  of  the  master  or 
employer,  dooe  or  made  in  obedience  to  the  rules 
and  regulations  or  by-laws  of  the  master" 
within  Employers'  Liability  Act  Idaho,  %  1, 
subd.  3.  making  employer  liable  for  Injury  so 
caused.— Tatum  t.  Marsh  Mines  Consolidated, 
184  P.  628. 

(F)  Risks  Aasamcd  br  Servaat. 

€»204(1)  (Okl.)  Under  federal  Employers'  Li- 
ability Act  April  22,  1908  (U.  S.  Comp.  St.  S9 
8357-8665),  the  law  of  the  assumption  of  risk 
is  that  of  the  common  law  as  it  existed  prior 
to  passage  of  act,  except  where  carrier  Tiolates 
some  statute  enacted  for  aafetr  of  employ6i. — 
Lusk  T.  Bandy,  184  P.  144. 

Under  federal  Employers'  Liability  Act  April 
22,  1908  (U.  S.  Comp.  St.  89  8667-8665),  serr- 
ant  assumes  all  risks  of  employment  known  to 
him  or  whidi  could  have  been  known  by  exer- 
cise of  ordinary  care  under  the  circumstances, 
but  does  not  assume  risks  not  necessarily  inci- 
dent to  employment  and  arising  from  master's 
negligence  until  he  is  aware  of  such  negligence 
and  risk  arising  therefrom,  unless  negligence 
and  risk  are  bo  apparent  that  an  ordinary  per- 
son would  observe  the  one  and  appreciate  the 
other.— Id. 

<S=>2I7(3)  (Wash.)  Where  the  danger  or  defect 
is  open  to  the  knowledge  of  the  servant  as  much 
as  of  the  master,  the  servant  cannot  recover  for 
injury,  having  been  guilfr  of  contrlbatory  negli- 
gence or  assumed  tne  nsk,— Brandon  v.  Globe 
Inv.  Co..  184  P.  325. 

«=»2I7(5)  (Wash.)  Where  a  window  washer, 
accustomed  to  the  building  and  having  had  op- 
portunity for  inspection,  was  precipitated  to  the 
ground  and  killed  because  the  window  saab  fb 
which  he  held  pulled  out,  his  widow  cannot  re- 
cover for  his  death  on  account  of  hia  contribu- 
tory negligence  or  assumption  of  risk.— Brandon 
V.  Globe  Inv.  Co.,  184  P;  325. 
<S=s>220(5>  (Wash.)  A  blacksmith  vho  continued 
in  his  employment  assumed  the  risk  incident  to 
the  recklessness  and  incompetency  of  his  helper, 
though  he  bad  complained  to  employer,  where 
he  had  not  made  knomi  to  employer  that  he 
was  unwilling  to  continue  in  the  employment  if 
helper  was  not  removed— Tatum  v.  Marsh 
Miups  Consolidated,  184  P,  628. 
©=>226(1)  (CaI.App.)  An  employ^  voluntarily 
putting  himself  in  a  place  of  danger  does  not 
thereby  neccssailly  assume  the  risk  of  injury 
from  the  want  of  care  of  his  employer. — t'ldel- 
ity  &  Casualty  Co.  of  New  York  v.  Llewellyn 
Iron  Works.  184  P.  402. 

IQ)  Contrlbntovy  IflevliffeBee  of  Servant. 

«=>234(1)  (Wash.)  Where  the  danger  or  defect 
is  open  to  the  knowledge  of  the  servant  as  much 
as  of  the  master,  the  servant  cannot  recover  for 
injury,  having  been  guilty  of  contributory  neg- 
^^ncc.— Brandon  v.  Glob©  Inv.  Co.,  184  P. 

e»234(3)  (Wash.)  Where    a  window  washer, 

accustojned  to  the  building,  and  having  hod  op- 
portiini'ty  for  inspection,  was  precipitated  to 
the  ground  and  killed  because  the  window  sash 
to  which  he  held  pulled  out,  his  widow  cannot 
recover  for  his  death  on  account  of  his  contribu- 
tory netrliRence.— iBrandon  v.  Globe  Inv.  Co., 
184  P.  :i25. 

<S=3243(2)  (Cal.App.)  An  agreement  as  to  the 
manner  of  doing  work  by  an  employer  is  not 
binding  upon  the  employ^  unless  the  existence 
of  such  agreement  is  brought  home  to  him. — 
I'ldelity  &  Casualty  Co.  of  New  York  v.  Lle- 
wellyn Iron  Works,  184  P.  402. 

(H)  Actions. 

^»25034.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of  <©=> 
number  sections  346-420,  at  the  end  of  this 


toidc,  wbeie  the  matter  in  this  and  future  in- 
dex-digests will  be  found. 

<e=>256(l)  (Okl.)  A  case  which,  by  allegation 
and  proof,  is  brought  within  Employers'  Liabil- 
Act  April  22,  1908  (U.  S.  Comp.  St  IS  8657- 
8665),  is  controlled  by  that  act,  although  plead- 
ings do  not  expressly  refer  to  its  provisions. — 
Lusk  v.  Bandy,  184  P.  144. 
<S=>265(5)  (Oku  The  fact  of  an  accident  to 
an  employ^  carries  with  it  no  presumption  of 
negligence,  and  it  is  an  affirmative  fact  for  him 
to  show  that  accident  resulted  from  employer's 
negligence.— Wyman  v.  Chicago,  B.  I.  &  P.  By. 
Co.,  184  P.  758. 

4=>265(9)  (Okl.)  In  servant's  action  against 
master  with  allegation  and  proof  that  injury 
was  due  to  latent  defects  in  a  bridge  which  col- 
lapsed, the  proposition  that  an  inspection  would 
have  discovered  latent  defects  is  an  affirma- 
tive one,  and  the  burden  of  proof  is  upon  the 
servant.— Wyman  v.  Chicago,  R.  1.  &  P.  By. 
Co.,  184  P.  758. 

®=>270(1)  (Or.)  Defendant,  in  an  action  under 
Employers'  Liability  Act  for  death  of  a  serv- 
ant in  putting  on  a  belt,  was  entitled  to  have 
admitted  the  tabor  commissioner's  certificate  for 
the  year,  that  the  factory  conformed  to  the 
Factory  Act,  L.  O.  L.  g  5040  et  seq.,  as  prima 
facie  evidence  of  performance  of  master's  du- 
ties to  the  extent  required  by  the  Factory  Act.— 
Kuntz  V.  Emerson  Hardwood  Co.,  184  P.  253. 
^»270(11)  (Or.)  In  an  action  under  the  Em- 
ployers' Liability  Law  for  death  in  a  collision 
between  an  engine  and  a  runawny  logging 'car, 
testimony  that  witness  had  worked  ^r  years  in 
nearly  every  possible  capacity  in  lofrging  campa 
using  trucks,  and  that  on  logging  roads  where 
there  are  grades  safety  lines,  safety  rails,  and 
derails  are  used,  was  competent  on  the  question 
of  practicability  of  such  safety  devices.— Garvin 
V.  Western  Cooperage  Co.,  184  P.  555. 
€=>270(1^  (Utah)  In  action  for  injuries  to  an 
employ^  from  a  loose  rung  in  a  ladder,  evi- 
dence of  the  hoisting  of  heavy  timbers  which 
sometimes  swung  against  ladder  and  loosened 
rungs  was  admissible  to  show  the  cause  of  the 
defect  and  necessity  of  frequent  inspection  by 
employer. — Taliotis  t.  Utah-Apex  Mining  Co., 
184  P.  802. 

®=9270(14)  (Or.)  It  was  permissible,  in  an  ac- 
tion for  death  of  employ^  in  putting  on  a  belt, 
to  show  that  eight  months  before  the  accident 
there  were  no  rules  or  regulations  in  the  Vic- 
tory regarding  adjustment  of  the  belt,  objection 
of  remotpness  going  rather  to  its  weisiht  than 
its  competency. — Kuntz  v.  Emerson  Hat^wood 
Co.,  184  P.  25;i. 

€='274(7)  (Or.)  As  tending  to  show  contribu- 
tory negligence,  as  basis  for  reduction  of  dam- 
ages under  Employers'  liability  Act,  master 
may  show  that  when  deceased  started  to  put 
on  belt  he  was  warned,  by  the  man  in  charge  of 
the  saw  at  which  be  worked,  not  to  put  it  on, 
but  to  leave  it  alone.— Kunts  v.  Emerson  Hard- 
wood Co..  184  P.  253. 

®=>278(1)  (Okl.)  It  is  not  sufficient  for  a  serv- 
ant to  snow  that  the  master  may  have  been 
guilty  of  negligence,  but  the  evidence  must 
point  to  the  fact  that  he  was  guilty.— Wyman 
V.  Chicago,  It.  I.  &  P.  Ry.  Co.,  184  P.  758. 
<3=»284(1)  (Okl.)  Whether  a  roundhouse  work- 
mon  washing  boiltrs  of  engines  of  an  interstate 
railroad  was  engaged  in  interstate  commerce 
when  he  fell  into  an  unlighted  turntable  pit 
held  a  question  for  jury.— Lusk  v.  Bandy,  184 
1'.  144. 

i&=>286(14)  (Okl.)  In  action  by  a  railroad  em- 
ploye for  injury  irom  collapse  of  a  bridge,  evi- 
dence MA  not  to  disclose  actionable  negligence 
of  railroad,  so  that  a  demurrer  thereto  was 
properly  sustained. — Wyman  v.  Chi[;ago,  R.  I. 
&  P.  Ry.  Co..  184  P.  758. 

^=»286(25)  (Utah)  In  action  for  injuries  to 
cmploy6  from  a  loose  rung  in  a  ladder,  where 
defense  was  that  employe  had  slipped  off  a 
secure  rung  and  that  employer  had  no  notice 
of  the  defect,  Ael(^  under  the  evidence,  that 
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the  cftae  was  for  the  jury.— Vallotli  T.  Utah- 
Apex  Mining  Co.,  184  V.  802. 
«=9288(1)  (Oltl.)  Where  evidence  is  consistent 
und  drcumstances  arc  auch  that  all  reasonable 
men  must  reach  the  same  conclusion,  the  Ques- 
tion whether  a  servant  assumed  the  risk  is  one 
of  law  for  the  court;  but,  where  facta  are  con- 
troverted or  permit  different  inferences,  the 
question  Is  for  the  jury  under  proper  instrnc- 
tions.— Lusk  v.  Bandy,  184  P.  144. 
«=>288t2)  (Okl.)  Where  petition  alleged  that 
death  of  a  railroad  employe  was  approximately 
caused  by  railroad's  failure  to  keep  its  turn- 
table pit  lighted  and  conflicting  evidence  tended 
to  sustain  allegations,  the  question  of  assumed 
risk  was  for  the  jury.— X<UBk  v.  Bandy,  IM  P. 
144. 

<S=9289[5)  (Or.)  Under  the  evidence,  in  action 
for  death  of  employ^,  hM  that  it  was  a  ques- 
tion for  the  jury  whether  he,  in  going  from  his 
place  as  an  off-bearer  for  a  ripsaw  to  another 
place  in  the  same  room  to  put  on  a  belt,  was 
within  the  scope  of  his  employment.— Kuntz 
Kmerson  Hardwood  Co.,  184  P.  253. 
«=3»289(15)  (Ok!.)  Where  petition  alleged  that 
death  of  a  railroad  employ^  was  approximately 
caused  by  railroad's  failure  to  keep  its  turn- 
table pit  lighted  and  conflicting  evidence  tended 
to  sustain  allegations,  the  question  of  contrib* 
utory  negligence  was  for  the  jury. — Lusk  v. 
Bandy,  184  P.  144. 

^1^291(9)  (Utah)  In  an  employe's  action  for. 
injuries,  a  requested  instruction  that  no  negU- 
gence  is  to  be  presumed  because  of  the  hap- 
pening of  the  accident  held  properly  refused 
as  misleading,  in  that  jury  might  have  misun- 
derstood the  term  "accident"  to  refer  to  the 
accident  with  all  attendant  circumstances  de- 
scribed by  the  witnesses.— Valiotis  V.  Utah- 
Apex  Mining  Co.,  184  P.  802. 
®=»295(1)  (Okl.)  In  action  for  ^e  death  of  an 
I'ngine  washer  w^lio  fell  into  an  unlighted  turn- 
table pit,  held,  on  the  evidence,  that  the  ques- 
tion of  assumption  of  risk  was  properly  sub- 
mitted to  the  jury.— liusk  t.  Bandy,  184  P.  144. 

IT.  LTABTTiTTTES  FOR  IirJURIES  TO 
THIRD  PEB801T8. 
'(A)  Actu  or  OmlMlOB*  of  Serrant. 

«=>3tH(l)  (Utah)  The  mere  fact  of  ownership 
of  an  automobile  will  not  establish  liability  of 
the  owner  for  injuries  resulting  from  negliRpnt 
operation  by  one  to  whom  the  owner  has  Icut 
llie  car,  something  more  than  ownership  being 
required  to  establiRh  aeeiicy  or  the  relation  of 
master  and  servant  between  the  owner  and  a 
borrower  or  negligent  operator. — New  York 
Plate  Glass  Ins.  Co.  v.  Martines,  1H4  P.  S15). 
©=»30l(4)  (Utah)  One  may  be  in  the  general 
service  of  another,  and  nevertheless  with  respect 
to  particular  service  be  deemed  the  servant  of  a 
third  person,  so  as  to  render  the  latter  liable 
for  the  servant's  n^ligence. — Badertscher  v.  In- 
dependent Ice  Co.,  184  P.  181. 

Whore  a  coal  company  hired  teams  and  team- 
sters, from  an  ice  company  the  coal  company 
baring  the  right  to  direct  their  movements,  such 
teamsters  must,  for  the  purpose  of  determining 
liahility  for  their  negligent  acts  in  delivering 
coal,  be  deemed  servants  of  the  cool  company. 
—Id. 

^»308  (Mont)  The  master,  with  knowledge 
of  the  situation,  accepting  the  benefits  of  a  serv- 
ant's conduct,  by  retaining  an  article  which  he 
took  from  another,  thereby  ratifies  bis  acts. — 
Kirk  V.  Montana  Transfer  Co.,  184  P.  9S7. 

(B>  IVoTlc  of  IndepeBdent  ContrMtor. 

®=»3I8(1)  (Ariz.)  One  under  written  contract 
to  sink  a  shaft  for  a  mining  coi^pany  at  an 
agreed  priet;  per  foot,  specifying  no  definite 
number  of  feet  nor  time  for  completion,  and 
obligating  him  to  furuitsh  all  necessury  labor 
and  Kiuk  the  shaft  under  instructions  of  com- 
pany's foreman,  held  not  an  "independent  con- 
tractor," but  a  mere  agent  of  the  compauy  for 
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the  purpose  of  procuring  workmen. — Arizona- 
Hercules  Copper  Co.  v.  Crensltaw,  184  P.  996: 

(O)  AaUomm. 

€=»330(2)  (Ariz.)  In  an  action  for  the  death 
of  a  worker  tn  mine  shaft,  defended  on  the 
ground  that  he  was  employed  by  an  indepeud^t 
contractor,  a  policy  of  indemnity  insurance  is- 
sued to  the  defendant  covering  deceased  was 
admisirible  as  a  circumstance  to  show  the  re- 
lation between  defendant  and  the  contoactor. — 
Arixona-Hercules  Copper  Co.  T.  Crenshaw,  181 
P.  996. 

«=3330(8)  (Utah)  In  an  action  by  a  plate  ^bbu 
insurer  to  recover  from  a  garage  keeper  dam- 
ages to  the  front  of  a  hotel  caused  by  back- 
ing an  auto  bus  frmn  the  garage  into  it,  evi- 
dence Md  to  sustain  finding  ttiat  defendant, 
"by  his  servants  and  employte"  acting  within 
the  scope  of  employmnit,  committed  the  injuries 
complained  uf.— -A'ew  York  Plate  Glass  Ins.  Co. 
V.  Martines,  184  "P.  819. 

^»332(3)  (Ariz.)  In  an  action  under  Employ- 
ers' Liability  Law,  for  the  death  of  plaintiff's 
intestate  who  was  working  for  one  nnder  a 
written  contract  to  dig  a  mine  shaft  for  de- 
fendant, extrinsic  evidence  on  the  question  as 
to  whether  the  contractor  was  an  independent 
contractor  or  a  mere  agent  of  defendant  for 
the  purpose  of  procuring  workers,  held  suffi- 
cient to  go  to  the  jury.— .\rixona-Hercales  Cop- 
per Co.  v.  Crenshaw,  184  P.  996. 
4=3332(4)  (Ariz.)  In  an  action  under  the  E!m- 
ployers'  Liability  Iiew  for  the  death  of  a  work- 
er in  a  mine  shaft,  defended  on  the  ground  that 
deceased  was  employed  by  an  independent  con- 
tractor, evidence  involving  the  integrity  of  tbe 
contract  held  to  warrant  tbe  court  in  reading 
as  a  part  of  its  charge  Employers'  Liability 
Law  (Civ.  Code  1913,  par.  3160),  invalidating 
contracts  to  exempt  employer  from  liabili^. — 
Arizona-Hercules  Copper  Go.  t.  Crenshaw,  184 
P.  906. 

VI.  WOBKMEN'S  OOMPEITSATION 
ACTS. 

(A)  Nature  and  Gronnas  of  Maater's  I<la- 
biiitr. 

®=»347  (Cal.)  Workmen's  Compensation  Act 
1917,  I  8  (b),  in  BO  far  aa  it  restricts  tbe  term 
'independent  contractor"  and  enlarges  the 
meumng  of  the  term  "employ^,"  is  unconsti- 
tutional as  attempting  to  change  the  scope, 
and  Const,  art.  20,  §  21,  as  amended  1911.— 
Flickenger  v.  Industrial  Accident  Commission, 
184  P.  851. 

A  contention  that,  if  any  doubt  remains  upon 
the  question  of  the  constitutionality  of  Work- 
men's Compensation  Act  1917,  j  8(b),  defining 
"employ^"  and  "independent  contractor"  aa 
attempting  to  modify  Const,  art  20,  S  21,  that 
the  same  was  removed  by  the  adoption  of  a 
new  constitutional  amen^ent  fat  1918,  is  witii- 
out  force  in  a  proceeding  where  a  personal  hi- 
jury  resulted  before  the  latter  amendmenL — Id. 
i&=>347  (CaLApp.)  The  Workmen's  Compoisa- 
tion  and  Safety  Act  held  c(»istitutioual.— fidel- 
ity ft  Casualty  Co.  of  New  York  t.  Llewellyn 
Iron  Works.  184  P.  402. 

@=>348  (Utah)  Any  doubt  respecting  right  to 
compensation  should  be  resolved  in  favor  of  tbe 
claimant.— Chandler  v.  Indastrial  Commission 
of  Utah,  184  P.  1020^  ' 
€=>36l  (Wash.)  Under  Workmen's  Compensa- 
tion Act  (Rem.  Code  1915,  §§  6604—2.  6604-3). 
enumeratinK  hazardous  works,  and  defining 
"workshops"  as  places  where  machine^  is  used, 
and  "factories"  as  undertakings  In  whldi  the 
business  of  working  at  commodities  is  carried 
on  with  power-driven  machinery,  a  gas  com- 
pany's general  office,  in  which  clerical  work  is 
carried  on  by  a  woman  clerk  injured  in  operat- 
ing a  power-driven  machine  for  making  plates 
for  printing  bills,  is  a  factory  or  wortehopi 
though  her  principal  duties  are  clerical. — Gow- 
cy  V.  Seattle  Idghting  Oo.,  184  P.  S3& 
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<=>367  (Cal.)  A  motor  trudi  owner  doinv  a 
truck  business  who  is  engaged  to  do  hauling 
for  another  without  agreement  as  to  compen- 
sation and  without  being  required  to  report 
before  going  to  work  or  after,  and  who  is  al- 
lowed to  haul  as  he  pleases,  except  that  he  is 
expected  to  do  a  day's  work,  and  expecting  the 
customary  pay  covering  operating  expenses 
and  sovvices  of  men  and  trucks,  held  an  "in- 
dejtendent  contractor"  and  not  an  "cmployfi," 
as  those  terms  were  used  prior  to  adoption  of 
Workmen's  Compensation  Act  of  11*17.— Flick- 
enger  t.  Industrial  Accident  Commission,  184 
P.  SSI. 

Workmen's  Compensation  Act  1017,  §  8  (b), 
providing  that  all  persons  rendering  service 
are  employes,  "except  those  who  render  serv- 
ices other  than  manual  labor  for  a  specified 
recompense  for  R  specified  result,  under  the 
control  of  fais  principal  as  to  the  result  of 
his  work  only  and  not  as  to  the  means"  of  its 
accomplishment,  restricts  the  term  "independ^ 
ent  contractor,",  and  consequently  enlarges  to 
a  corresponding  degree  the  meaning  of  the 
term  "employ^." — Id. 

<©=»37l  (Utah)  The  rule  th<t  Employers'  Lia- 
bility Act,  providing  for  compensation  for  in- 
juries, should  be  liberally  construed,  which  is 
also  the  rule  prescribed  by  Comp.  Laws  1917, 
i  5S80,  applies  especially  to  the  phrase  "out  of 
and  in  the  course  of  the  employment."— Chan- 
dler V.  Industrial  Commission  of  Utah,  184  P. 
1020. 

4»373  (Utah)  Where  an  employe  on  his  way 
from  his  residence  to  a  garage  to, get  his  em- 
ployer's automobile,  used  in  making  deliveries, 
was  bitten  by  a  dog'  while  making  delivery  of 
meat  for  his  employer,  which  was  undelivered 
the  evening  before  the  injury  arose  "out  of 
the  employment"  within  Comp.  Laws  1017.  I 
3122,  allowing  compensation  for  injuries  hy 
accident  arising  out  of  and  in  course  of  the 
■  employment.— Chandler  v.  Industrial  Commis- 
sion of  Utah,  184  P.  1020. 

iE=»375(2)  (Cal.)  An  employe,  who  has  arrived 
at  his  employer's  premises  and  is  thereon  for 
purpose  of  immediately  cc«nmencing  his  actual 
work,  is  performing  "service"  incidental  to  his 
employment,  within  Workmen's  Compensation 
Act,  relative  to,  right  of  compensation  for  bis 
injury  then  ocourring.— Judson  Mfg.  Co.  t.  In- 
dustrial Accident  Commission,  184  P.  1. 

Accident  to  employ^  on  his  way  to  work,  by 
being  struck  by  another's  train,  in  use  of  a 
necessary  mode  of  «ngress,  across  railroad  tracks, 
provided  and  required  by  the  employer,  and  as 
between  employer  and  employes  constituting 
part  of  the  employer's  plan^  arose  out  of  and  oc- 
cnrrod  in  the  course  of  his  employment,  within 
Wnrltmcn's  rorapensation  Act. — Id. 
«='375(2)  (Cal.)  To  entitle  an  employe  to 
compensation  for  injuries,  he  need  not  have 
reached  the  place  of  employment  and  actually 
begun  to  render  service,  but  it  is  sufficient  if 
he  hns  come  to  the  employer's  premises  and 
is  seeking  entrance  by  a  means  of  access  pro- 
vided by  the  employer  or  reasonably  used  by 
the  employe.— Starr  Piano  Co.  v.  Industrial 
Accident  Commission,  184  P.  860. 

If  an  employe  is  merely  on  his  way  to  his 
employment  and  is  injured,  the  injury  is  not 
one  sustained  in  the  course  of  the  employment 
within  Workmen's  Compensation  Act.— Id, 

A  lessee's  employe,  injured  by  falling  into  an 
elevator  shaft  in  an  attempt  to  use  the  elevator 
in  going  to  his  work  held  entitled  to  compensa- 
tion as  injured  in  the  course  of  his  employ- 
ment, though  the  elevator  was  controlled  by 
the  owner  of  the  building. — Id. 

(B)  Compensation. 

^s^ZBZ  (Wnsli.)  Workmen's  Compensation  Act 
(Wcm.  Coi^e  lfl1.~i.  S  R(;04— 8),  as  amended  by 
Lnwff  1917,  p.  487,  does  not  preserve  the  ripht 
of  action  existing  in  favor  of  an  injured  em- 
ploye who  would  otherwise  fall  within  the 
Workmen's  Compensation  Act  against  an  em- 


ployer who  fails  to  pay  into  the  Siccldait  fnnd 
the  amount  it  would  be  required  to  contribute 
thereto,  because  the  employe  was  within  the 
act.— Gowey  v.  Seattle  Lighting  Co.,  184  P. 

330. 

«=s>388  (Cal.)  A  wife  who  is  not  llTing  with 
her  husband,  but  who  Is  receiving  from  him 

money  paid  pursuant  to  a  decree  awarding  her 
separate  miuntenance,  is.  within  Workmen's 
Compensation  Act.  8  14.  declaring  that  a  wife 
shall  be  coaclustvely  presumed  dependent  for 
suDDort  uDon  n  husband  wkh  whom  she  was 
livlns  or  for  whose  support  such  husband  was 
legally  liable,  and  an  award  in  her  favor  for 
his  death  cannot  be  defeated  on  the  ground 
that  the  legal  liability  in  the  act  meant  the 
common-Jaw  liability  defined  by  Civ.  Code,  SI 
174,  175,  for  the  decree  merely  reduced  to 
a  definite  form-  the  common-law  liability  ot 
the  husband  to  support  her.— Continental  Cas- 
ualty Co.  V.  PiUaburv.  181  P.  Gf»8. 
<g=»388  (Cal.)  Husband  and  wife,  after  inter- 
locutory judgment  of  divorce  for  the  wife,  ren- 
dered under  Civ.  Code,  §  131,  and  making  no 
provision  for  her  support,  held  living  separate 
by  agreement  not  providing  for  the  wife's  sup- 
port, so  that,  under  section  17B,  the  husband 
was  not  personally  liable  for  her  support,  and 
she  was  not  entitled  to  the  preaamption  of 
total  dependency  created  by  Workme^s  Com- 
pensation Act,  §  14,  subd.  a  (1).— London 
Guarantee  &  Accident  Co.  v.  Industrial  Acci- 
dent Commission,  184  P.  864. 

(O)  ProeeedlnKS. 

®^40l  (Or.)  There  bemg  no  presumption  un- 
der the  Workmen's  Compeusatiou  Act  as  to 
whether  the  employer  is  subject  thereto,  the 
injured  servant's  complaint  Is  not  insufficient 
for  failure  to  allege  that  defendant  had  elected 
not  to  come  under  the  act,  the  matter  b^g  one 
of  affirmative  defense— -Garvin  v.  Western 
Cooperage  Co..  184  P.  555. 
^»405(4)  jCal.)  In  proceedings  for  compen- 
sation for  injuries  to  an  employe  who  fell  in- 
to the  elevator  shaft  of  a  building  occupied  by 
his  employer,  evidence  held  to  justify  the  find- 
ing that  claimant  waa  legitimately  seeking  to 
reach  Ms  place  of  work  by  a  reasonable  means 
of  access.— Starr  Piano  Co.  v.  Industrial  Ac- 
cident Commission,  184  P.  860. 
«=a4l8(G)  (Colo.)  Where  the  state  Industrial 
Commission,  in  a  proceeding  under  Workmen's 
Compensation  Act,  found  as  a  fact  that  a  serv- 
ant did  not  come  to  his  death  by  reason  of  an 
injury  received  in  the  course  of  his  employment, 
and  the  district  court  sustained  such  finding, 
the  Supreme  Court,  in  reviewing  the  proceed- 
ings on  writ  of  error,  cannot  interfere  witli  such 
finding,  if  it  is  supported  by  credible  and  sub- 
stantial evidence.— Youugquist  v.  Industrial 
Commission  of  Colorado,  184  P.  381. 

MECHANICS'  LIENS. 

See  Mortgages,  «=9l63,  171;  Railroads, 
197;  Work  and  Labor,  <&=>Z2. 

li  VATVKE,  OBOUlfnS.  akh  svb- 
JEOT-MATTEB  IK  OElTERAIi. 

(Mont.)  The  statute  givine  materialmen 
and  laborers  liens  on  improved  property  is 
remedial  in  character  and  is  to  be  liberally 
construed.- Rogers-Templeton  Lumber  Co.  v. 
Welch,  1S4  P.  838. 

n.  RIGHT  TO  UEN. 

(A)  IVntDre  of  Impvovement. 

<$=>32  (Ariz.)  To  come  within  Civ,  Code  1913, 
par.  3639,  and  entitle  a  materialman  to  claim 
and  enforce  a  mechanic's  Hen  against  the  own- 
er for  machinery  furnished  it  must  appear  that 
the  same  became  a  part  of  the  construction, 
erection  or  completion  of  the  improrement.  and 
became  fixtures  to  the  realty  or  machinery 
necessary  in  accomplishing  the  construction 
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of  .the  tmpTOTement^Independent  Meat  Co. 
of  Jerome  t.  Crane  Co.,  184  F.  092. 

(U)  Asreement  or  COBsent  of  Owtior. 

®=372  (Ariz.)  In  view  of  CW.  Code  1013,  per. 
3630,  stating  that  &  persoD  bavins  oharge  or 
control  of  the  conatruction  of  the  Wnole  or  part 
of  the  building  shall  be  held  to  be  the  agent  of 
the  owner  for  the  purpose  of  giving  a  material* 
man  a  lien,  one  contractinft  to  sell  and  ioBtall 
machinery  became  the  owner's  agent,  so  that 
one  of  whom  he  bought  materials  had  a  right  to 
a  lien,  the  owner  being  protected  under  para- 
graph 3660,  and  bj  re<]uiring  the  contractor 
to  give  bond.— Independent  Meat  Co.  of  Jerome 
V.  Crane  Co.,  1S4  P.  902. 

(B)     S«bcomtr«otoi«'     «bA  Cantra«tors> 
Workmen  and  Mnterlalaen. 

«=3f08  (Ariz.)  One  fnmiBhlng  machiner;  and 
supplies  to  one'Under  contract  to  install  them 
in  a  sinughterhoaae,  cold  storage,  and  ice  plant 
was  a  materialman,  and  had  the  right  after 
the7  became  fixtures  and  part  of  the  realty  to  a 
lien  therefor  under  Cir.  Code  1918;  par.  3G39. 
— Independ«it  Meat  Co.  of  JenHae  T.  Crane 
Co.,  IM  P.  992. 

m.  PR00E£DI]fO8  TO  PERFECT. 

^132(4)  (CaLApp.)  Where  claimants  did  not 
file  their  notices  of  mechanics'  Uens,  either  with- 
in the  time  limited  after  the  notice  of  comple- 
tion or  within  the  time  limited  after  the  comple- 
tion of  their  original  contracts,  their  liens  are 
not  valid  because  of  failure  to  comply  with 
Code  Civ.  Proc.  1 1187.— Pacific  Mfg.  Co.  v.  Bas- 
mussen,  1^  P.  54. 

®=»I32(4)  (Cnl.App.)  The  rule  under  Code  Civ. 
Proc.  g  1187,  aa  to  the  120-day  period  after 
cessation  of  labor  within  which  a  lien  claim- 
ant may  file  a  lien  doei  not  apply  where  there 
Is  an  actnal  completion,  and  tlie  90-day  provi- 
sion applies,  not  only  to  cases  of  actual  com- 
pletion, but  also  to  those  of  conatructive  com- 

t)Ietioii,  including  completion  by  cessation  from 
abor,  for  in  such  case  there  is  no  completion 
uuUl  there  has  been  a  cessation  of  lalior  for 
the  period  of  30  days,  after  which  the  lien 
claimant  has  90  days  within  which  to  file  bis 
lien,  by  virtue  of  estoppel  because  of  owner's- 
failure  to  file  notice  of  cessation  from  labor.— 
Mott  v.  Wright.  184  P.  517. 
«=»I32(7)  (Cal.App.)  Where  the  papering  of  a 
building  had  been  completed,  and  the  owner 
later  informed  the  paper  banger  that  there  was 
a  defect  in  the  papering  in  a  hallway,  and  re- 
quested him  to  repaper  the  defective  p4rt,  and 
the  work  of  repapering  required  only  about 
two  hours,  such  defect  amounted  to  only  a 
"trivial  imperfection"  in  the  work,  within  the 
meaning  of  Code  Civ.  Proc.  S  11S7,  relating  to 
the  time  from  which  right  of  lien  cluim.iuts  to 
file  their  liens  begins  to  run. — Mott  v.  Wright, 
184'  P.  517. 

All  that  Code  Civ.  Proc.  {  1187,  requires  to 
fix  the  time  from  which  the  right  of  lien  claim- 
ants to  file  their  liens  begins  to  run,  Is  that 
there  be,  so  far  as  actual  completion  is  con- 
cerned, a  substantial  completion. — Id. 
©=3l32(9j  (Ciil.App.)  Cessation  from  labor  by 
reason  of  actual  completion  of  a  building  con- 
tract is  not  the  ces-sation  of  labor,  whi'-h,  un- 
der Code  Civ.  Proc.  §  11S7,  relating  to  filing  of 
claim,  itself  constitutes  a  constructive  ooraple- 
tion  of  the  building  or  contract. — Mott  V. 
Wrisht,  184  P.  517. 

Tlie  rule  under  Code  Civ.  Proc.  S  11S7,  as 
to  tlie  120-d;iy  period  after  cessation  of  labor 
witliin  wliieti  a  lien  clnittutnt  may  file  a  lien, 
does  not  apply  where  there  is  an  actual  com- 
pletion, niiil  tlie  00-diiy  provision  oppiies,  not 
only  to  cases  of  actual  compii-tion,  but  olso  to 
those  of  eoiiatrnclive  comjiletion,  inrluding  com- 
pletion \iy  cewsution  from  lubor,  fur  in  such 
euBC  there  is  uo  completion  until  there  has  been 
■*  cessation  of  Inbor  for  the  period  of  30 


days,  after  which  the  lien  claimant  has  90 
days  within  whidh  to  file  his  lien  by  virtue  of 
estoppel,  because  of  owner's  failure  to  file  no- 
tice of  cessation  from  labor, — Id. 
«=>I32(11)  (Mont.)  Where  a  materialman's 
claim  for  $1,600  was  a  separate  and  independ- 
ent account  with  an  owner  of  land,  daimant 
must  file  his  notice  of  lien  within  90  days  after 
the  last  item  was  famished.— Rogers-Temple- 
ton  Lumber  Co.  t.  Welch,  184  P.  838. 
$=3l54(4)  (Mont.)  Where  the  statements  in 
affidavit  were  in  full  accord  with  requirements 
of  Rev.  Codes,  f  7291,  relating  to  the  filing  of 
mechanics'  liens,  and  were  such  that  if  un- 
true would  render  the  maker  guilty  of  perjury, 
the  lien  notice  was  sufficient,  although  the  af- 
fidavit was  made  by  a  secretary  of  a  corpora- 
tion who  probably  did  not  know  the  troth  of 
the  statements  sworn  to.— Rocers-Teinpleton 
Lumber  Co.     Welch.  184  P.  8.m 

VI.  WAXvnn,  dischabge.  reiuse, 

AND  SATISFACTION. 
(A)  Waiver  of  Rlscbt  (o  Lien. 

iS»209  (Aril.)  Neither  one  contracting  to  far- 
nish  machinery  and  supplies  for  completing  and 
equipping  plant,  nor  ue  party  famishing  to 
such  contractor  the  materials,  would  waive 
their  right  to  claim  a  materialmao's  lien  for 
the  machinery  and  supplies  furnished  which 
were  not  paid  for,  by  requiring  payment  in 
advance  for  other  like  machtnery  and  supplies 
furnished  for  the  same  improvement  ship- 
ment C.  O.  D.— Independent  Meat  Co.  of  Je- 
rome V.  Crane  Co.,  184  P.  992. 
<S=»2I2(2)  (Ariz.)  A  clause  reserving  title  to 
machinery  in  the  party  contracting  to  furnish 
it  until  paid  for  held  to  indicate  no  intention 
to  Release  the  property  furnished  from  the  stat- 
utory mechanic's  lien  after  it  became  perma- 
nentij  affixed  to  the  building. — Indemndent 
Meat  Co.  of  Jerome  t.  Cran«  Co^  184  P.  892. 

(C)  Bztlnvmlabmentt  RelMise,  or  PaymcBt. 

«=»239  (Okl.)  Where  cost  of  bailding  exceeded 
contract  price,  the  owner  defending  an  action 
to  enforce  subcontractor's  lien,  etc.,  was  en- 
titled to  credit  for  his  payments  to  contractor 
who  paid  money  to  subcontractors,  during  60 
days  within  which  ,they  otherwise  might  nave 
filed  liens,  to  the  extent  <^  pro  rata  amounts 
which  other  subcontractors,  etc.,  would  have 
been  entitled  to  if  their  liens  bad  been  filed  in 
view  of  Rev.  Laws  1910,  S  ^64.-J.  B.  Klein 
Iron  &  Foundry  Co.  T.  A.  B.  Mays  &  Co.,  184 
P.  B77. 

VH.  ENFORCEMENT. 

«=:>254(2)  (Okl.)  In  suit  by  sabcontractor  to 
enforce  a  lien  against  owner  of  building,  the 
owner  may  set  off  any  actual  damages  sustain- 
ed  by  contractor's  failure  to  complete  building 
in  time,  if  they  are  such  as  were  in  contempla- 
tion of  parties  when  contract  was  made,  in 
view  of  Rev.  Laws  1910.  i_3864.-J.  B.  Klein 
Iron  &  Foundry  Co.  v.  A.  B.  Mays  St  Co.,  184 
P.  577. 

@=»277(3)  (Mont.)  In  an  action  to  foreclose 
mechanics'  lien,  where  defendant  pleaded  an 
account  stated  as  to  certain  items  and  that 
such  items  did  not  form  part  of  an  open  ac- 
count as  claimed  in  the  complaint,  court  erred 
in  granting  a  motion  of  plaintiff  to  strike  out 
all  evidence  given  under  such  defense. — Rog- 
ers-Templeton  Lumber  Co.  v,  Welch,  184  P. 
838. 

(@=3279  (CaLApp.)  Where  the  owner  of  a  build- 
ing never  censed  occupying  the  building  at  any 
time  pemlicR  the  reconstruction  or  alteration 
thereof,  except  during  brief  time  when  building 
was  in  coarse  of  removal  from  one  parcel  of 
land  to  another,  there  was  not  such  an  occupa- 
tioQ  or  use,  within  the  meaning  of  Code  Civ.  , 
Proc.  §  1187,  as  raiaed  a  conclusive  prcsump-  | 
tion  of  completion.— Mott  v.  Wright^  184  P- 
517. 
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^»279  Wont.)  Where  a  materialmaD  In  an 
action  to  foreclose  a  mechanicB'  lies  baa  shown 
that  be  furnisbpd  the  materials  and  that  they 
wero  used  for  the  enhancement  of  the  proper- 
ty, the  burden  then  shifts  upon  the  owner  to 
introduce  evidence  to  rebut  the  prima  facie 
case  tbus  made. — Roeers-Templeton  Lnmber 
Co.  V.  Welch,  184  P.  838. 

<g=»280(4)  (Okl.)  In  action  against  owner  to 
enforce  a  subcontractor's  lien,  evidence  of 
owner's  payments  to  contractor,  who  in  turn 
paid  money  to  the  lubcontractors,  etc.,  during 
the  60  days  within  which  they  otherwise  would 
have  been  entitled  to  file  liens,  was  admissible. 
—J.  B.  Klein  Iron  &  Foundry  Co.  v.  A.  B. 
Mays  &  Co.,  184  P.  577. 
(S=»28D(6)  (Cal.)  Where  a  contract  was  entered 
into  whereby  a  contractor  was  to  remove  a 
building  from  one  parcel  of  land  to  another, 
and  certain  work  was  to  be  done  ou  the 
parcel  from  which  the  building  was  removed, 
owner  to  pay  the  absolute  cost  Of  such  work, 
and  CO  more,  and  the  building  was  to  be  altered 
and  reconstructed  on  the  lot  where  removed  to, 
the  contract  was  severable,  and  those  furnish- 
ing labor  and  material  on  the  land  where  the 
building  was  reconstructed  were  not  entitled 
to  show  the  date  of  the  last  work  done  on  the 
land  from  which  the  building  had  been  removed, 
in  order  to  show  when  the  contract  was  com- 
pleted, as  to  the  work  to  be  done  on  the  land 
where  the  building  was  moved  to;  purpose  be- 
ing to  show  that  a  lien  was  Sled  in  time. — ^Mott 
V.  Wright,  184  P.  517. 

®=»28l(l)  (Mont.)  In  an  action  to  foreclose 
mechamcs'  lien,  where  materialman  shows  that 
materials  for  use  in  the  building  were  con- 
tracted for  and  were  delivered  in  pursuance 
of  the  contract,  and  that  the  buihliug  was 
completed,  it  is  fair  to  conclude,  in  the  absence 
of  evidence  to  the  contrary,  that  the  materials 
in  fact  did  go  Into  the  building.— Rogpra-Tem- 
pleton  Lumber  Co.  v.  Welch,  184  P.  838. 
<g=>28l(2)  (Cal.App.)  In  consolidated  actions 
for  forecloaure  of  mechanics'  liens,  evidence 
held  sufficient  to  support  the  findings  of  Uie 
trial  court  in  relation  to  the  acceptance  of  the 
work  of  both  painter  and  plasterer  as  of  a  spe- 
cific datew— Pacific  Mfg.  Go.  v.  Baamusflen,  184 
P.  54. 

€»28l(2)  (C&l.App.)  In  an  action  to  foreclose 
mechanics'  liens,  evidence  of  owner  that  work 
or  labor  ceased  on  building  on  a  certain  day, 
and  that  last  work  necessary  to  be  done  on  the 
bivldiug  to  complete  the  contract  wa^  perform- 
ed on  that  date,  and  that  the  building  was  then 
completed,  and  nothing  more  was  to  be  done 
thereon,  was  sufficient  evidence  on  wliich  to 
base  a  finding  that  the  building  was  completed 
on  that  date.— Mott  v.  Wright,  184  P.  517. 
«='281(5)  (Mont.)  Where  Rev.  Codes,  §  7291, 
has  been  scrupulously  followed  in  filing  a  lien 
notice  and  affidavit,  etc.,  the  papers  are  to  be 
regarded  as  showing  prima  facie  that  a  valid 
lien  was  filed. — Rogers-Templeton  Lumber  Co. 
v.  Welch,  184  P.  838. 

«=»288(2)  (Mont.)  In  an  action  to  foreclose  a 
mechanic  s  lien,  question  whether  materials 
furnished  and  labor  performed  were  under 
one  general  contract  or  under  separate  con- 
tracts was  one  of  fact.— Rogera-Templeton 
Lumber  Co.  v.  Welch.  184  P.  8S8. 
<S=»309  (Cal.App.)  Appellants  in  a  mechanic's 
lien  foreclosure  action  may  not  complain  that  a 
notice  specified  the  date  of  completion  of  a 
building  as  December  19th.  whereas  the  court 
found  the  date  was  really  December  24th,  since 
Code  Civ.  Proc.  §  1187,  then  permitted  notice 
within  10  days  after  completion,  and  appellants 
did  not  file  their  lien  claim  within  such  time 
after  December  24th,  and  they  were  not  injured. 
—Pacific  Mfg.  Go.  t.  Rasmuasen,  184  P.  54. 

MILITARY  SERVICE. 

See  Army  and  Navy,  «3>34;  Conatitntional 
Law,  «s>170. 


MILL  RACE 

See  Waters  and  Water  Courses.  ^=3>164. 

MINES  AND  MINERALS. 

See  Champerty  and  Maintenance,  ®=>7;  Con- 
tracts, '8=>170,  213,  241;  Corporations,  «=» 
14,  2M,  444;  Master  and  Servant.  «=»330; 
Specific  Performance,  «=»114;  Trial,  ^375. 

I.  PTJBiuO  MINEBAL  LANDS. 
(B)  IiOo«.tlon  and  Ac4al«ltloa  of  Cl«ltn«. 

®=323(2)  (Nev.)  Improvement  work,  within 
the  meaning  of  the  federal  atatote  as  to  thv 
location  of  mining  claims,  is  deemed  to  have 
been  performed,  whether  the  claim  consists  of 
one  location  or  several,  when  in  fact  the  labor 
ia  performed  or  the  unprovemcnts  are  made 
for  the  development  of  the  whole  claim,  that 
19,  to  facilitate  the  extractlOD  of  metals,  though 
the  labor  and  improvements  may  be  on  ground 
originally  part  of  only  one  of  the  locations, 
and  it  is  not  necessary  that  the  work  "man- 
ifestly" tend  to  the  development  of  all  the 
claims  in  the  group;  "manifest"  meaning  evi- 
dent or  obvious  ttf^the  mind. — Ijove  v.  Mt.  Od- 
die  United  Mines  Co..  184  P.  921. 

In  the  exercise  of  judgment  as  to  where 
development  work  should  be  done  on  a  group 
of  mining  claims  and  lo4^tions,  a  wide  latitude 
should  be  allowed  the  owners  of  the  property. 

<^38(20)  (Nev.)  In  an  action  to  qniet  title  to 
a  group  of  eight  mining  claims,  wherein  ver- 
dict was  rendered  in  favor  of  plaintiff  reloca- 
tors  for  four  of  the  claims,  evidence  that  the 
development  work  done  in  one  place  by  defend- 
ant company  on  such  claims  was  insufflcient  to 
prevent  forfeiture  held  not  sucb  as  to  sustain 
the  judgment.— Love  T.  Ht.  Oddia'  United 
Mines  Co.,  184  P.  921. 

«=»38(22)  (Nev.)  It  is  purely  a  question  of 
fact  whether  or  not  development  work  done  in 
a  particular  shaft  by  the  locator  of  claims  so 
tended  to  improve  the  entire  group  of  claims 
as  to  prevent  forfeiture  thereof.— Love  r.  Mt. 
Oddie  United  Mines  Co.,  184  P.  921. 


n.  TITI.E,  OOKVETAITGES, 
OOKTBACTS. 


AMD 


(B)  OouTeyances  In  Cteneml. 

^=955(2)  (Okl.)  Where  one  in  possession  of  oil 
lands  and  leases,  including  oash  on  hand  and 
a  credit  due  H.,  purchased  H.'s  interest  in  the 
oil  lands  and  leases,  and  a  check  previously  de- 
livered to  R.,  a  joint  payee,  in  payment  of  cred- 
its dae  H.  and  R.,  not  delivered  to  H.  and  of 
which  he  had  no  actual  notice,  was  recalled 
from  R.  and  canceled  and  amount  treated  as 
cash  on  band,  the  delivery  of  check  to  R. 
amounted  to  payment  in  view  of  Rev.  Laws 
1910,  i  4239,  and  H.'s  interest  in  check  was 
not  included  in  sale.— Rogers  v.  Harris,  184  P. 
459. 

®=»55(8)  (Okl.)  In  suit  against  an  oil  company 
and  defendants  C.  and  R.  to  cancel  plaintiffs 
conveyances  of  certain  lands  and  oil  leases  to 
the  company  and  by  it  to  R.  on  ground  that  the 
individual  defendants  falsely  conspired  to  de- 
fraud plaintiff  of  his  interest  in  partnership 
property  for  an  inadequate  consideration,  heUt 
on  the  evidence  that  a  judgment  for  plaintiff 
waa  clearly  against  the  weight  of  the  evidence. 
— Bogers  t.  Harris,  184  P.  4fi9. 

<0)  Ij«aaea,  Ueenseii,  and  Oontnusta. 

€»73  (Okl.)  Oil  and  gas  leases  are  constru< 
ed  strongly  against  the  lessee  and  in  favor 
of  the  lessor,  and  where  their  terms  will  permit, 
under  the  rules  of  law,  such  leases  will  be  con- 
strued so  as  to  promote  development  and  pre- 
vent delay.— Curtis  v.  Harris,  184  P.  574. 
^»73  (OkI.Gr.App.)  A  lease,  granting  oil  and 
gas  mining  privileges  for  a  term  of  years,  is 
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onl7  a  tcr^nt  of  an  incorporeal  hereditament. 
"State  V.  Welch,  184  P.  786. 
<S=>74  (OW-J  In  option  contract  giving  plain- 
tiif  30  days  "after  the  completion  of  a  well"  by 
it  on  described  laud  in  which  to  pay  one-half 
of  purchase  price  of  the  lease,  etc.,  the  worda 
"after  the  completion  of  a  well"  are  words  of 
plain  meaning  and  significance,  implying  brought 
to  an  end;  concluded;  a  final  or  intended  condi- 
tion.—Uncle  Sam  Oil  Go.  t.  Richards,  184  P. 
075. 

Uiving  their  ordinary  meaning  to  worda  "aft- 
er the  completion  of  a  well,"  aa  used  in  an 
option  contract  giving  optionee  30  days  after 
completion  of  a  well  to  pay  one-half  purchase 
price  of  a  lease,  etc.,  heid,  that  uncontradicted 
evidence  showed  that  well  was  completed  on 
November  28,  1912,  after  it  had  been  success- 
fully shot,  and  commenced  Sowing  oil  In  large 
QuantitirF), — Id. 

«=>77  (Okl.)  The  nreaence  of  a  surrender 
clause  in  an  6il  and  gas  lease  does  not  give  the 
lessor  the  right  to  terminate  the  lease  where 
the  lessee  has  not  breached  ita  terms. — Mc- 
Cray  V.  Miller,  184  P.  781. 
9=378(1)  (Okl.)  Where  an  oil  and  gas  lease 
expressly  provides  that  rights  of  parties  shall 
terminate  if  no  well  he  drilled  within  a  fixed 
period,  unless  lessee  on  or  before  that  dnte 
shall  pay  or  tender  to  lessor  a  fixed'  sum,  the 
right  to  defer  drilling  is  an  option,  and  time  is 
of  the  essence  of  the  ctmtract — Curtia  t.  ii ar- 
ris, 184  P.  574. 

«^78(2)  (Okl.)  To  refuse  plaintiff  relief  by 
quieting  title  under  an  oil  and  gas  lease,  where 
a  well  was  not  completed  hy  plaintiff  nor  pay- 
ment tendered  by  him  within  the  time  express- 
ly fixed  for  the  termination  of  the  lease  unless 
one  of  such  acts  were  done  by  him,  is  not  to 
declare  a  forfpiture;  the  lease  having  terminst- 
ed  by  its  expressions.— Curtia  Harris,  184 
P.  B74. 

m.  opsBATiinr  orimiEs,  qua&- 

BIES,  AHD  WmXS. 
<B)  HInlBK  Partnership*  and  Companies, 

^»97  (CaLApp.)  Where  mine  owner  made  oral 
agreement  vnth  certain  number  of  its  employes 
giving  them  the  right  to  open  up  abandoned  tun- 
nel, agreeing  to  pay  them  at  specified  rate  for 
ore  delivered^  to  it,  and  furnishing  them  with 
tools  wherewith  to  do  work,  the  employes  were 
not  "mining  partners"  under  Civ.  Code,  SS  liOll, 
2512,  2516,  not  having  any  interest  in  or  right 
to  possession  of  the  mine,  and  the  contract  be- 
ing merely  one  of  emi>lo,TmenL — Michalek  r. 
Xew  Almaden  Co.,  184  P.  60. 

(C)  RlKhta    and    Llablllttn    Ineldent  to 
Working. 

,^118  (Mont.)  Under  Rev.  Code.  %  1724,  the 
rules  and  regulations  of  the  mining  inspector 
as  to  signals  for  the  starting  of  mine  hoists 
or  cages  were  binding  on  a  mining  company 
and  its  engineer,  and  for  damages  proximately 
Cfliised  by  the  unauthorized  act  of  the  en- 
gineer in  substituting  a  signal  code  of  his  own 
the  mining  company  is  liable;  violation  of  the 
code  constihitine  negligence. — Diinicls  v.  Gran- 
itf  Ri-Metallic  Consolidated  Mining  Co.,  184  P. 
830. 

To  determine  whether  plaintiff,  injured  in  de- 
fendniit  companj-'s  mine  by  the  siulilon  hoist- 
ing of  a  cage  on  an  incomplete  signal,  was  neg- 
ligt^nt.  plaintiff's  conduct  must  he  mesRured  by 
that  of  the  averflKc  man  under  similar  circnm- 
stanrcs,  and  in  givins  signals  to  the  eiiK'neer 
on  the  surface  to  raise  the  cage  he  should  have 
been  governed  by  the  ctistoms  and  Usages  of 
reasonably   prudent,   cxiierienced  miners. — Id. 

It  undisputed  evidcm-e  shows  that  the  posi- 
tion assuuied  by  plaintiff  to  give  signals  to  de- 
fendnnt  mining  coiuiian>''s  engineer  on  tlio 
surface  to  hnint  a  cage  was  mure  dangerous 
than  another  position  be  might  have  takin.  and  I 
that  with  full  knowledge  of  the  facts  and  prob-  i 
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able  consequences  he  ToIuntarDy  asBQtned  the 
more  dangerous  position,  he  was  negligent  as 

a  matter  of  law.— Id. 

^9l25  (Mont.)  Id  en  action  against  a  min- 
ing eompan}^  for  injuries  to  plaintiff  when  the 
surface  engineer  suddenly  hoisted  a  cage  on  in- 
complete signal  from  plaintiff,  whether  under 
all  the  circumstances  plaintiff  was  negligent  in 
taking  the  more  dangeroua  of  two  possible  po- 
sitions to  make  the  siznal  held  a  question  for 
the  jury.— Daniels  t.  Granite  Bi-Metallic  Con- 
solidated Uiiiinc  Co.,  184  P.  830. 

Plaintiff,  suing  defendant  mining  company 
for  injuries  when  its  engineer  hoisted  a  cage 
suddenly  on  an  incomplete  signal  from  plain- 
tiff, did  not  have  the  burden  to  prove  the  coin- 
pany's  negligence  and  his  own  freedom  from 
contributing  fault;  the  defense  of  contrUiutory 
negligence  being  special,  to  be  pleaded  mnA 
proved  by  defendant.— Id. 

MINORS. 

See  Infants. 

MISTAKE. 

See  Libel  and  Slander,  €=»13:  Mortgages^ 
316. 

MOOT  QUESTION. 

See  Appeal  and  Error.  ^9.133:  Criminal  Law, 

«&=3ll34. 

MORAL  OBLIGATION. 

See  Bankmptcy,  ^»418. 

MORGUE. 

See  Nuisance,  ^»3. 

MORTGAGES. 

See  Appeal  and  Error,  4=s>10S0;  Army  and 
Navy,  «=>34;  Bills  and  Notes,  «=>49G:  Chat- 
tel Mortgages;  Constitutional  Law,  ^rslTO; 
Corporations,  ®='5r)9;  Evidence,  <S=s>205,  402: 
Railroads,  €=972,  171,  197;  Reformation  of 
Instruments.  ^>29;  Specific  Performance. 
«=3&4:  Vendor  and  Porcbascr,  «»231. 

I.  REQUISITES  AND  VALIDITT. 

(A)  Nature  and  Bl«sentlals  of  ConTCyancea 
mm  Secnrltr. 

•S=>37(2)  (Wash.)  Oral  testimony  is  admissible 
to  show  that  an  instrument  in  form  a  deed  is  a 
mortgage.-i-E.  I.  Du  Pont  de  Nemoura  Powder 
Co.  V.  Pederson,  1S4  P.  316. 

UL  CODfSTRVCTIOK  AlTD  OPERA- 
TZOK. 

(O)  PrapertT  HsrtKafcedt  mmA  Batataa  of 
Farcies  Therein. 

0=>I30  (Colo.)  Deed  of  trust  from  a  fuel  com- 
pany to  a  coal  company,  covering  coal  lands 
with  water  rights,  etc.,  hdd  to  convey  land  in  a 
certain  section  despite  the  mistaken  use  in  a 
paragraph  of  the  word  "excepting"  instead  of 
"conveying,"  which,  not  being  mii^leading,  could 
be  treated  as  surplusage. — Hendrie  &  Boltboff 
Mfg.  &  Supply  Co.  V.  Centennial  Coal  Co.,  l»i 
I'.  UGO. 

0=I37  (Cal.)  Under  Civ.  Code,  |  2888,  a 
mortgage  lien  is  not  an  interest  in  the  proper- 
ty, but  a  mere  lien. — Jolinson  v.  liazey,  1S4  I'. 
(i57. 

<3=>I38  (Or.)  Under  the  laws  of  California,  a 

trust  deed  to  secure  a  specified  deht  amounts  on- 
ly to  an  incumbrance,  and  conveys  the  legal 
title  to  the  trustee  ob\^  in  so  far  as  may  be 
neccsHiiry  to  the  execution  of  the  trust. — Kauf- 
man V.  Hastings,  184  P.  205. 

(H)  Lien  and  Priority. 

CssISS  (Or.)  Generally,  mortgage  executed  by 
purchaser  contemiMiraneously  with  acquirement 
of  leKOl  title,  or  afterwards  as  part  of  same 
transaction,  is  a  "purchase-money  mortgag<^" 
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regardleflB  of  whotber  executed  to  vendor  or 
third  persoD,  and  entitled  to  preference  as  such 
over  ail  other  claims  or  liens  arising  through  the 
mortgagor  though  prior  in  point  of  time. — Ledd 

&  TUtoD  Bank  t.  Mitchell,  184  P.  282,   ^    

«»I63(3)  (Colo.)  As  to  real  estate  atCected  by^  diced.— Dennlooq  t.  JobA,  184  P.  268, 
a  deed  of  trust  and  a  mechanic's  lien  statement 


subsequently  filed,  the  mechanic's  Hen  is  post- 

Soned  to^  the  lien  of  the  trust  deed.— Hendrie  & 
lolthoff  Mfs.  &  Supply  Co.  t.  Centennial  Goal 
Co.,  184  P.  360. 

^171(4)  (Colo.)  Tbe  description  of  land  cov- 
ered by  a  deed  of  trust  having  been  apparently 
erroneous  in  excepting  land  in  a  certain  section, 
the  record  of  the  deed  was  constructive  notice 
to  a  mechanic's  lienor  of  the  land  intended  to  be 
described.— Hendrie  &  Bolthoff  Mfg.  &  Snpply 
Co.  V.  Centennial  Coal  Co.,  184  P.  360. 

Where  deed  of  trust,  instead  of  using  the 
word  "conveying"  In  a  paragraph,  used  the  word 
"excepting"  as  to  certain  land,  such  use  under 
the  tnrcumstances  was  notice,  if  exciting  the 
attention  of  and  calling  foB  inquiry  by  a  me- 
chanic's lienor  examining  the  record.— Id. 

V.  ASSIGNMENT  OF  KOHTOAOB  OB 

DEBT. 

4»235  iCal.)  A  mortgage  being  a  mere  se- 
curity for  debt,  it  is  not  transferable  without 
transfer  of  the  debt— Johnson  v.  Itazey,  1S4 
P.  657. 

«s>24l  (Cal.)  Under  Civ.  Code,  |  2888,  & 
mortgage  lien  ia  not  an  interest  in  the  prop- 
erty, but  a  mere  lien;  ao  that  transfer  of  the 
mortgage  docs  not  transfer  title  to  the  mort- 
sased  land.— Johnson  t.  Basey.  184  P.  657. 
4=3258  (Okl.)  Where  payee  of  negotiable  un- 
matured note  secnred  by  mortgage  deposits  it 
as  collateral  for  his  debts  the  creditor  is  a  "hold- 
er  in  due  course."— Smith  v.  Smith,  184  P.  82. 
^=»2GS  (Cal.)  Where  mortsage  was  assigned 
to  a  married  woman  and  the  mortgaged  land 
deeded  to  her  busbandj  and  they  then  deeded 
the  land  expressly  subject  to  the  mortgage,  it 
will  be  held  not  to  have  merged  in  the  fee; 
equity  keeping  it  alive  where  necessary  to 
protect  rights  of  the  one  to  whom  the  debt  is 
due.— Johnson  v.  Razey,  181  P.  657. 

VI.  TBANSFEB  OF  PROPERTY- MORT- 

GAOED  OR  OF  EQVITT  OF 
REDEMPTION. 

9=9275  (Okl.)  Holder  in  due  course  of  negotia- 
ble unmatured  not^s,  secured  by  realty  mort- 
gage depoaited  by  payee  to  secure  debt  to  holder, 
on  default  in  payment  of  debt,  may  sue  upon 
note  and  for  a  foreclosure  of  mortgage,  in  ab- 
sence of  any  infirmity  existing  iu  such  notes 
and  mortgage,  even  where  iegal  title  to  realty 
is  in  another,  provided  such  other  purchased 
land  with  actual  or  constmctive  notice  of  Kxist- 
eoce  of  aucb  mortage.— Smith  v.  Smith,  184  P. 

Where  negotiable  notes  are  regular  on  their 
face,  and  realty  mortgagee  securing  them  are 
duly  recorded,  are  assigned  by  payee  and  mort- 
gagee before  maturity  as  collateral,  and  holder 
sues  on  notes  and  to  foreclose  the  mortgages,  a 
purchaser  of  land  covered  by  mortgage  cannot 
urge  in  defense  the  question  of  fraud  In  execu- 
tion of  note  and  mortgage.— Id. 

Vn.  PAYMENT    OR  PERFORMANCE 
OF  CONDITION.  RELEASE. 
AND  SATISFACTION. 

9=3305  (Wyo.)  Substitntion  of  one  mortgage 
for  finother  upon  the  same  property,  no  mon- 
ey being  paid,  the  acta  being  practically  simul- 
taneous and  parts  of  the  same  transaction, 
with  intent  that  the  debt  and  security  contin- 
ue, is  a  renewal,  and  not  an  extinguishment, 
of  the  mortgage,  and  does  not  give  priority 
to  nn  intervening  judgment,  and  this  tbough 
there  wns  ii  change  of  debtor. — Bachmann  t. 
Hurtt.  184  P.  709. 

184  P.-69 


«=»3I6  (Or.)  When  the  owner  of  two  mortgag- 
es, intending  to  satisfy  one,  by  mistake  satisfies 
the  other  mortgage,  ha  is  entitled  to  have  the 
mistake  corrected  and  the  mortgage  reinstated, 
unless  rights  of  third  parties  would  be  preia- 


X.  FOBSOLOStrSE  BT  ACTION. 
tA)  Hatniw  and  Foras  of  Remedy.  ' 

4s>38l  (Or.)  No  rule  having  existed  at  com-' 
mon  law  respecting  the  foreclosure  of  mortga- 
ges, statutes  regulating  the  procedure  in  sucb 
a  case  are  not  in  derogation  of  common  law 
and  sho'ild  not  be  strictly  construed.— Wright 
V.  Wimberly,  184  P.  740. 

Unless  a  costom  of  the  common  law  had  its 
origin  when  the  memory  of  man  runneth  not 
to  the  contrary,  or  from  the  beginning  of  the 
reign  of  Kichard  X,  the  rule  could  not  be  class- 
ed as  part  of  the  common  law,  so  that  fore- 
closure of  mortgages  by  granting  equity  of  re- 
demption is  not  of  common-law  origin,  having 
been  instituted  probably  m  tbe  reign  of  Queen 
Elizabeth.— Id.  ' 

^=^383  (Okl.)  Where  a  husband  and  wife  then 
residing  In  Colorado  joined  in  certain  notes 
and  mortgages  on  wife's  lands  in  Oklahoma, 
and,  after  default,  the  notes  were  merged  into 
judgments  in  Colorado  courts  in  favor  of  payee, 
who  thereafter  sued  to  foreclose  mortgage  lien 
in  district  court  of  Oklahoma,  but  did  not  seek 
a  personal  judgment  for  debt,  he  might  main- 
tain his  foreclosure  action  without  suing  on  his 
foreign  judgment,  and  Bev.  Laws  1910.  <  4657, 
Bubd.  4,  requiring  a  suit  on  foreign  judgment 
to  be  brought  within  a  year,  was  not  available 
as  a  defense.— Benn  v.  Trobert,  1S4  P.  595. 

(O  Jarlsdlettom  and  Tea««. 

<@=3422  (Okl.)  Where  several  mortgages  are 
made  of  different  parcels  of  land  to  secure  one 
and  the  same  debt,  they  constitute  one  mort- 
gage, and  their  unity  is  determined  by  the 
debt  secured,  and  an  action  may  be  maintained, 
under  Rev.  Laws  1910,  ft  4672,  in  any  county 
in  which  any  part  of  land  la  situated  which  ia 
covered  by  any  one  of  the  several  mortgages. — 
Benn  r.  Trobert.  184  P.  S9B. 

(F)  Pl«adinv  and  BTldcnoe. 

<@=»463  (Okl.J  Husband  and  wife,  residing  in 
Colorado,  jomed  in  notes  And  mortgages  on 
wife's  lands  in  Oklahoma,  and  after  default  on 
notes  they  were  merged  into  judgments  in 
courts  of  Colorado  in  favor  of  payee,  who 
thereafter  surd  in  district  court  of  Oklahoma 
to  foreclose  his  mortgage  lien,  without  seeking 
a  personal  judgment.  Held,  that  judgment  for 
plaintifF  was  not  against  the  clear  weight  of  the 
evidence.— Benn  v.  Trobert,  184  P.  595. 

(I)  Jndarment   or  necree   and  BxvoDtlon. 

<S='497(1)  (Or.)  Although  L.  O.  L.  S  426,  abol- 
ishing deficiency  judgments  upon  foreclosure 
of  real  eatote  puraiase  price  mortgages,  does 
not  so  modify  section  429,  relating  to  action 
at  law  on  indebtedness  secured  by  mortgage, 
as  to  prevent  the  holder  of  purchase -money 
mortgage  note  from  disregarding  tbe  mort- 
^aire  and  bringing  action  for  personal  jndg- 
ment  on  the  note,  yet,  where  such  holder 
does  sue  to  foreclose,  then,  since  the  court  is 
inhibited  by  section  426  from  awarding  under 
section  425  a  conditionnl  recovery  or  "defl- 
cieney  judEment"  against  tbe  mortgagor,  its 
determination  of  the  entire  sum  due  upon  fhe 
personal  obligation,  as  required  by  «ection 
422,  is  not  equivalent  to  decreeing  recovery 
thereof,  except  only  as  the  award  is  limited 
to  the  mortgoged  realty,  and,  as  the  foreclo- 
sure sale  necoFtsarily  exb-iusts  the  power  giv- 
en to  the  court,  the  effect  as  res  judicnta  of 
the  decree  thus  denying  deficiency  judgment 
is  to  prohibit  a  later  separate  action  at  law 
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by  the  mortgagee  for  tuch  a  defideney.— 
Wright  T.  Wimberly,  184  P.  740. 

(J)  Sale. 

^502  <Cal.App.)  The  trial  court,  having  con- 
trol of  its  proceH,  on  knowledge  that  Uie 
flhcriff,  as  its  officer,  bad  made  an  eqalvocal 
and  UQs&tisfactory  return  on  the  order  of  eale, 
and  that  it  was  unsatisfied,  could,  ex  parte,  set 
aside  the  return  and  direct  a  new  order  of 
sale  to  be  Issued  ud  execated.-^ohnBon  t. 
Nekson,  184  P.  BOl. 

(K)  Dellcl«Ber  and  Personal  IilRblllty. 

«=>559(2)  (Or.)  A  m<vtcage  executed  to  "se* 
cure  pa^-ment  of  the  baUuice  of  the  purchase 
price,^'  within  U  O.  L.  |  426.  proTiding  that 
upon  foreclosure  of  such  mortgage  mortgagee 
shall  not  be  entitled  to  deficiency  judgment 
against  purchaser,  is  a  mortgage  given  concur- 
rently with  a  conveyance  of  mad,  by  porchaser 
to  vendor,  on  the  same  laud,  to  secure  the  un- 
paid balance  of  the  purchase  price,  and  a  mort- 
gage executed  by  purchasers  to  vendor's  mort- 
gagee in  consideration  of  the  letter's  release  of 
the  land  purchased  from  its  mortgage'  is  not 
within  the  statute.— Ijidd  &  TiltOD  t.  Mitchell. 
184  P.  282. 

MOTHER-IN-LAW. 

See  Guardian  and  Ward,  «s>18. 

MOTIONS. 

See  Abatement  and  Revival,  €=»39;  Appeal  and 
Error,  <S=5237,  1032;  Attachment,  «=>250. 

^959(1)  (OKI.)  District  courts,  in  exercise  of 
their  equitable  jurisdiction,  may  vacate  ai^  an- 
nul orders  or  judgments  of  other  courts  in  a  pro 
ceeding  therefor  for  fraud  inducing  or  entering 
into  such  order  or  judgment,  and  which  is  ex- 
traneous to  issues  in  proceeding  attacked,  and 
especially  where  it  has  imposed  on  the  court. — 
Tracy  v.  Tracy,  1S4  P.  81;  Baldridge  t.  Smith, 
Id.  153. 

€=»64  (CaLApp.)  A  premature  motion  to  '^et 
aside  sheriff's  return  is  not  res  judicata  of  a 
motion  to  set  aside,  made  after  return  had  been 
made.— Johnson  v.  Nelson,  184  I*.  501. 

The  doctrine  of  res  judicata  docs  not  apply  to 
motions,  but  their  renewal  is  in  the  discretion 
of  the  court— Id. 

MOVING  PICTURES. 

See  Ohattel  Mortgages,  «S9229. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  ^=^10eG:  Constitutional 
Law,  «=>239,  289,  290,  295,  296;  Counties; 
Courts,  $=»l25,  487;  Customs  and  Usages, 
«=»13;  Evidence,  ig=)5,  14,  S3;  Infants,  <g=37; 
Judgment,  <&=>720;  Mandamus,  ^=>176; 
Pleading,  ®=»8;  Schools  and' School  Districts; 
Street  Ilaiiroads;  Telegraphs  and  Telephones, 
«=>33:  Towns:  Trial,  «g=>194,  201.  252,  253; 
Waters  and  Water  Courses,  ®=3l83. 

I.  GHEATIOir,  ALTERATION,  EXIST- 
ENCE, AND  DISSOI.UTION. 

(B)  Tcrritortal  Extent  mbA  SnbdiTlsloma. 
Annexmtlon.  ConaolldattOB,  and 
Dlvt«ion. 

®=>30  (Colo.)  While  Laws  1913,  p.  154,  provid- 
ing for  tlisconnpctinf!  outlying  territory  frnm 
towns  and  cities,  provides  in  acrtion  3  that, 
when  a  tnwn  or  city  has  maintained  lights  and 
other  utilitiPH  for  a  period  of  three  years 
throuch  or  adjoining  to  Innda  aoiiEht  to  be  dis- 
ronnectod,  the  owner  shall  not  be  entitled  to 
the  provisionB  of  the  act,  a  petition  for  disoon- 
nection  of  oiitlyin?  territory  cannot  be  doiiiod 
because  a  fire  hydrant  was  located  about  225 
foot  from  petitioner's  dwelling,  wliich  w.ns  the 
only  building  in  the  outlying  land  which  had 
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never  been  platted.— Morriaon  t.  TWn  ta  La- 
fayette, 184  P.  801. 

The  fact  that  a  former  county  highway  ran 
through  outlying  lands  sought  to  be  disconsect- 
ed  from  a  city  is  do  bar  to  a  proceedioff  for  dis* 
connection,  notwithstanding  Laws  1913,  c.  52, 
i  3j  provides  that  whenever  a  city  or  town  has 
maintained  streets,  lights  and  other  pnblic  util- 
ities through  or  adjoining  to  the  tracts  in  ques- 
tion, they  shall  not  be  disconnected.— Id. 

EL  OOVERNMENTAI.  POWEBS  JkXB 
FUNCTIONS  IN  GENEBAX.. 

«»57  (Colo.)  The  dty  and  coun^  of  Denver, 
under  Const  art  20,  even  before  amendment 
thereto  of  1912,  had  all  the  powers  whicli  the 
Legislature  in  the  absence  of  article  20  conM 
have  conferred  upon  the  municipality.  (Per 
White,  TeUer,  Dennison,  and  Allen,  JJ.>— City 
and  Goonty  of  Denver  v.  Mountain  States  Tel- 
ephone A  Telegraph  Co.,  184  P.  604. 

Powers  of  mumclpal  corporations  are  either 
governmental,  legialatiTe,  or  public,  or  pt<»!iri- 
etary,  commercud*  and  quasi  public.  (Per 
White,  J.).— Id. 

€=>58  (Cal.)  Language  purporting  to  dedne  the 
powers  of  a  municipal  corporation  is  to  be 
strictly  construed,  and  any  fair,  reasmable 
doubt  concerning  the  existence  of  a  power  is  to 
be  resolved  by  the  courts  against  the  corpora- 
tion.—City  of  Madera  v.  Black.  184  P.  897. 
4=»59  (Colo.)  The  police  power  to  regnlnte 
rates  to  be  charged  by  pnblic  utilities  may  be 
invested  in  a  municipality  without  use  of  ex- 
press language,  it  being  sufficient  if  such  power 
neeessari^  arises  from  or  is  fairly  implied  in, 
or  is  inddental  to,  the  powers  expressly  grant- 
ed or  is  essential  to  the  declared  objects  and 
purposes  of  mtmicipality.  (Per  White,  J.).— 
City  and  County  of  Denver  t.  Motmtain  State* 
Telephone  A  Telegraph  Co.,  184  P.  SM. 

IT.  PROCEEDINGS  OF  COVNCH.  OK 
O^HEB  OOTEBNINO  BODY. 
<B)  Ordlnmnces  and  By-I>aws  In  Gen«ml. 

|@=>(I6  (Colo.)  Notwithstanding  charter  provi- 
sion that  no  ordinance  shall  be  amended  or  re- 
pealed except  by  ordinance,  ifforlaicma  of  a  ape- 
ciSc  ordinance,  in  conflict  with  an  earlier  gen- 
eral ordinance  requiring  reference  of  ordinanees 
to  a  conuuissioQ,  must  be  given  effect,  though 
there  be  no  repealing  clause.— Denver  A  B.  U. 
B.  Co.  T.  City  of  OoTorado  Springs,  184  P.  373. 

OrFICEBS.  AGENTS,  AND  EH- 
VtOYtB. 
(A)  HstnlolpBl  Ofllcera  in  Oemeral. 

^=>I47  (CaI.App.)  An  unbonded  minor,  In 
charg'e  of  the  office  of  supetintendent  of 
streets,  who  was  performing  the  duties  of 
the  ofiBcc,  designating  bimseU  assistant  the 
superintendent  himself  being  on  leave  of  ab- 
sence, was  a  de  facto  officer,  as  far  as  land- 
owners were,  concerned,  and  they  could  not 
claim  that  a  contract  signed  by  him  In  the 
name  of  the  superintendent,  followed  by  his 
name  as  "asBistant,"  was  not  valid;  the  work 
having  been  done  satisfactorily  at  prices  fix- 
ed by  the  council  in  its  acceptance  of  tbe  Ud 
of  the  contractor.— Page  t.  Mintzer,  184  P. 
090. 

(Q)  Aarenta  and  BmpIorCs. 

®=9214(1)  (Kan.)  Although  a  city  of  the  first 
class  is  provided  by  Gen.  St  1015,  ${  1131, 
1550,  M-ith  a  city  attorney  to  attend  to  all  liti- 
gation in  which  city  ia  involved,  yet  under  sec- 
tion 1141  the  city  may  employ  special  coun- 
sel to  assist  him  when  gravi^  or  extent  of  the 
litigation  reasonably  requires  the  services  of 
such  additional  coanseL-^lit?  of  Topeka  t. 
Ritchie,  184  P.  728. 

<^ai4(2)  (CaLApp.)  Under  its  implied  pow- 
ers, the  board  of  public  works  of  the  city  and 
county  of  San  Frandaco  is  authorized  in  its 
discretion  to  secure  by  special  contract  the 
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■erviceB  of  architects  in  any  special  case,  as  the 
proJectioD  of  a  scboolhoUBe,  to  prepare  aucb 
plans  apd  soecificatioDs  as  ma;  be  needed,-' 
Miller  v.  BoyTe,  184  P.  421. 
<8=>220(1)  (.Cul.App.)  City  architect  exempted 
from  civil  service  under  City  and  County  of  San 
Francisco  CbartVlr,  art.  13,  S  11,  subd.  a,  and 
appointed  by  resolution  of  board  of  public  works 
to  draw  plans  for  and  supervise  construction 
of  pulilic  buildings  and  improvements  when  di- 
rected to  so  do  by  the  board,  for  a  comiwnsatiou 
specified  in  resolution,  the  resolution  having 
been  made  pursuant  to  ordinance  authorizing 
such  bonrd  to  obtain  plans  for  erection  of  public 
buildings,  was  not,  in  the  ordinary  sense,  an 
employ^  or  officer  of  the  city  and  was  not  re- 
Qulred-to  be  paid  a  fixed  monthly  salary  under 
chapter  4,  art.  8,  |  1.— Reid  v.  Boyle,  184  P. 
423. 

VU.  COlfTRACTS  Uf  GENEBAI.. 

«»236  (Cal-App.)  The  board  of  public  works 
of  the  city  and  county  o£  San  Francisco  was  au- 
thorized to  contract  with  an  architect  for  the 
preparation  of  plans  and  specifications  for  a 
projected  school  house  at  the  usual  rate  of  com- 
pensation for  such  services  in  the  city  without 
calling  for  bids  and  awarding  the  contract  to 
the  lowest  bidder.— Miller  v.  Boyle,  184  P.  421. 
€=»245  (Kan.)  Where  contractor's  bond  guar- 
anteed faithful  performance  of  construction 
contract  with  city  and  bound  surety  to  hold  it 
harmless  from  all  costs  and  damages  resulting 
from  its  breach,  and  it  was  grossly  breached 
and  city  was  swindled  of  a  large  Bum,  its 'ex- 
penses in  any  courts  In  which  it  was  necessary 
to  resort  for  its  recorery  were  properly 
chargeable  against  surety* — Ci^  of  Topeu  v. 
Ritchie,  1S4  P.  728. 

4=»247  (Kan.)  Where  city  has  power  to  make 
contract  Cor  employment,  but  does  not  comply 
formally  with  a  statute,  Gen.  SL  1915,  S  1141, 
authorizing  such  a  contract,  it  is  liable  for 
services  of  one  informally  employed  which 
have  been  recogtuzed  and  accepted  by  it,  and 
from  which  it  has  received  valuable  benefits. 
—City  of  Topeka  v.  Uitchie.  184  P.  728. 
^s»254  (Colo.)  Complaint,  alleging  that  defend- 
ant city  through  its  park  commission  made  a 
certain  contract,  need  not  plead  the  commis- 
sion's authority,  nor  other  matters  of  e%-ideiice 
requisite  to  a  valid  contract.~City  &  County 
of  Denver  v.  Bowen,  184  P.  367. 

IX.  PUBUG  IMPROVElIElfTS. 

(A)    Povrer    to    Make    Improvcmenta  or 
Grant  Aid  Therefor. 

«=>269(3)  (Or.)  A  contract  of  a  city  for  the 
paving  of  a  street  was  not  invalid  by  reason  of 
the  required  construction  of  a  retaining  wall  at 
the  end  of  the  street  abutting  upon  a  millrace, 
although  the  owner  of  the  millrace  had  an 
easement  on  the  property  where  the  retaining 
wall  was  built,  in  that  it  had  a  right  to  widen 
and  deepen  its  millrace.— Gamma  Alpha  Bide. 
Aae'n  v.  City  of  Eugene,  184  P.  073. 
«S3282(1)  (Or.)  Where  a  city  was  authorized 
to  pave  a  street  which  ran  to  the  banks  of  a 
millrace,  the  construction  of  a  retaining  wall  at 
the  end  of  the  street  abutting  on  the  miUrace 
was  not  a  departure  from  the  purpose  of  the 
improTPment,  although  made  tor  the  whole 
width  of  the  street  for  the  purpose  of  also 
supporting  a  fill  for  sidewalks  that  might  be 
constructed. — Gamma  Alpha  Bldg.  Ass'n  t.  City 
of  Kugene,  184  P.  973. 

«»284(4)  (Or.)  Where  a  dvil  engineer,  upon 
request  of  city  officials,  has  prepared  plans  and 

specifications  for  a  contemplated  improvement, 
and  the  officials  enter  into  a  contract  for  the 
construction  thereof,  there  is  not  an  aniawful 
delegation  to  the  engineer  of  the  right  to  de- 
cide what  are  necessary  details;  the  action  of 
the  city  officials  in  entering  into  the  contract 
making  the  plana  and  specificaUons  of  tiie  engi- 


neer their  own. — Gamma  Alpha  Bldg.  Aas'n  T. 

City  of  Eugene,  184  P.  973. 
^=)288(1)  (Otah)  A  muaicipality  under  Comp. 
Laws  1917,  i  570x8,  has  authority  to  order  a 
street  paved  under  an  arrangement  that  the 
municipality  should  bear  one-third  of  the  ex- 
pense, the  county  the  remainder,  and  to  pay 
Its  share  oC  the  expense  out  of  the  two-miU 
tax,  levy  of  which  is  authorized  b^  section  tJTl, 
snbd.  3;  the  provisions  in  sections  G74  and 
675  for  Bpedal  assessments  for  local  improve- 
ments as  streets  not  being  exclusive.— Booth 
T.  Midvale  City.  I8l  P.  799. 

(B)   Prellmlnarr   Proceedlnars   and  Ordl- 
naacea  or  Heaolntlons. 

«=>290  (Okl.)  Comp.  Laws  1907,  |  726,  provid- 
ing for  notice  and  hearing  before  city  oDBcials, 
with  full  power  to.  grant  relief,  meets  the  funda- 
mental requiremehts  inhering  in  due  process  of 
law ;  and  where  a  protest  is  filed  thereunder, 
city  officials  must  hear  and  determine  it  and 
not  act  arbitratilv  and  capriciously. — ^Pryor  v. 
Western  Paving  Co..  184  P.  sa 
i@=»294(2)  (Okl.)  Powers  of  city  officials,  under 
Confrt  art.  10,  g  7,  and  Comp.  Laws  1909.  S 
723,  to  determine  whether  a  certain  street  shall 
be  paved,  are'  ^litical  and  legislative  itt  their 
nature,  and  a  citizen  whose  property  rights  are 
thereby  affected  is  not  entitled,  before  determi- 
nation to  make  the  improvement,  to  a  notice  and 
hearing  as  to  benefit  to  his  property.— Pryor  v. 
Western  Paving  Co.,  184  P.  88. 
®=>297  (Okl.)  An  objection  filed  with  city  offi- 
cials, on  ground  that  objector's  property  is  not 
benefited  by  proposed  paving  of  a  street,  is  not 
such  as  is  contemplated  by  Comp.  Laws  1009.  § 
726,  as  that  question  is  peculiarly  the  prerog* 
ative  of  city  officials,  under  sections  723,  724, 
and  725.— Pryor  v.  Western  Paving  Co.,  184  P. 
88 

<S:::^32I(1)  (CaLApp.)  If.  in  resqlutioii  of  Inten- 
tion in  improvement  proceedings,  there  is  not 
an  entire  omission  of  a  statatory  requirement, 
but  merely  a  defect,  a  court  may  properly  de- 
termine there  has  or  has  not  been  a  substantial 
compliance  with  the  statute :  the  trial  court's 
determination  being  controlling  in  absence  of 
abuse  of  discretion. — Beck  v.  Bansome-Crum- 
mey  Co.,  184  P.  431. 

(O)  GoKtraeta. 

«±>330(S)  (Or.)  In  view  of  Laws  1913,  p.  11. 
expressly  forbidding  a  municipality  either  di- 
rectly or  through  a  contractor  to  require  more 
than  eight  hours  per  day  or  forty-eight  hours 
per  week  from  any  employ^,  one  assessed  for 
an  improvement  cannot  maintain  that  city  had 
no  right  to  limit  the  employment  of  laborers  for 
more  than  eight  hours  per  day  in  its  contract 
for  the  improvement.— Gamma  Alpha  Bldg. 
Ass'n  v.  City  of  Eugene,  184  P.  973. 

(E)  AsmaaineBts  for  Bcneflta*  and  Speotel 
Taxes. 

®=>408(1)  (CaI.App.)  Legislative  acts  regarding 
special  assessments  for  public  improvements  are 
to  be  liberally  construed.— Beck  v.  Bansome- 
Crummey  Co.,  184  P.  431. 

<S=9410(2)  (Wash.)  In  view  of  Const,  art  1,  | 
16.  a  property  owner  whose  property  has  been 
assessed  for  a  purported  street  improvement  in 
action  to  set  aside  the  assessment  may  show 
the  property  improved  was  not  a  public  street.— 
Allen  V.  City  of  Spokane,  184  P.  312. 
'&=>4I3(1)  (Or.)  Amended  Porthind  City  Char- 
ter  1913,  §  190,  subds.  1-4,  providing  io  subdivi- 
sion 4,  that  council  "shall"  levy  tax  for  con- 
struction of  bridge  to  cost  more  than  $15,000, 
does  not  preclude  council  from  providing  for 
construction  of  viaduct,  as  part  of  street,  at 
cost  of  more  than  $15,000,  by  assessment  under 
old  charter  sections  373  and  374,  incorpomted 
into  amended  charter  by  section  2S4  of  amend- 
ed charter.— Killingsworth  r.  City  of  Portland, 
184  P.  248. 
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^»4I4(3)  (Or.)  A  contract  for  paving,  which 
contained  provision  "that  the  pavement  abali 
be  free  from  any  defects  due  to  faul^  T'^^l 
mannhip  or  materials,  and  that  t(X  a  penod  of 
five  years  from  its  completion  the  city  contrac- 1 
tor  will  at  liis  own  expense  repair  and  make 
good  any  defects  arising  from  such  faulty  ma- 
terials," etc.,  was  not  invalid  as  being  a  con- 
tract for  repairs  not  chargeable  to  private  prop- 
erty.—Gamma  Al'tha  lildg.  AsB'n  v.  City  of  Eu- 
gene, 184  P.  073. 

»e=»450il)  (Cal.App.)  In  street  pavement  pro- 
ceedings under  Vrooman  Act,  the  filing  of  map 
or  plat  showing  territory  to  be  included  in  aa- 
Kpsfcment  district,  and  the  reference  thereto  in 
resolution  of  intention  under  f>t.  1913,  p.  40o, 
are  mandatory  and  jurisdictional  requirements. 
— I*pck  v.  Ransome-Crummey  Co..  184  P.  431. 
^sst4$0  (Or.)  Where  an  ordinance  authorizing 
the  opening  of  a  street  authorized  engineer's 
charges  to  be  included  as  a  part  of  the  im> 
provement.  enRiueering  expenses  could  be  im- 
posed by  assessment,  although  the  enpneer  was 
not  specially  employed  for  the  particular  im- 
provement and  was  paid  a  rcRular  salary  by  the 
<sty  from  the  general  fund.— Gamma  Alpha 
BIdg.  AsB'n  T.  City  of  Eugene,  184  P.  973. 
€=>463  (OaLApp.)  That  an  assenHmeut  exceeds 
amount  at  which  proiwrty  had  theretofore  been 
appraised  for  taxation  does  not  necessarily 
make  aBsessment  confiscatory,  since  it  may  bi! 
presomed  that  improvwnent  will  bo  benefit  the 
property  as  to  warrant  an  increased  valuation 
more  tnan  equal  to  amount  of  assessment.— 
lIutHilnson  <'o.  v.  Coughlin,  184  P.  435. 
.«s=s469(4)  (Or.)  One  owning  property  on  a 
corner  abutting  upon  One  street  90  feet  and  on 
another   240  feet  cannot  maintain  that  his 

{property  does  not  front  upon  the  street  on  the 
onjt  side  of  his  property,  and  that  he  is  not 
liable  for  the  bunlen  imposed  by  paving  of  such 
street  under  a  charter  providing  that  each  lot  or 
part  of  lot  abutting  a  street  or  alley,  graded, 
improved,  or  repaired  shall  be  liable  for  the 
full  cost  of  making  the  same  upon  the  half  of 
the  street  or  alley  in  front  or  abutting  upon  it, 
but  that,  when  the  land  adjacent  to  such  street 
shall  not  have  been  laid  off  into  lots  or  blocks, 
then  the  cost  of  the  improving  such  street  shall 
be  assessed  to  the  owner  or  owners  of  such  land 
within  160  feet  of  snch  improved  street.— Gam- 
ma Alpha  Bldg.  Ass'n  t.  City  of  Eugene,  184  P. 
873 

•^'484(2)  (Cal-App,!  If  there  is  fraud  or  ar- 
bitrary atssessment  in  excess  of  jurisdiction  in 
le%*yiug  asseHsuient,  owner  may '  attock  assess- 
ment m  proper  proc-KliiiR ;  but  the  ripht  to 
be  heard  does  not  necesfiarily  rogiiire  a  determi- 
nation in  a  court  proceeding,  and  may  conpiKt 
of  opportunity   to  present  objections  to  local 

fovcrning  board. — Hutchinson  Co.  v.  Cougliliu. 
84  V.  435.  .      .  , 

Decision  of  local  governing  board  on  objec- 
tions to  OKSeesment,  in  absence  of  fraud,  or  ar- 
bitrary action  amountintr  to  fraud,  may  be  aa 
conclusive  as  the  judgment  of  a  court  in  a  civil 
action. — Id. 

«=>488,  489(3)  (Or.)  Where  an  abutting  prop- 
erty owner  petitions  the  tity  council  to  piive 
a  street,  the  action  of  the  conucil  in  coutriicting 
for  and  making  the  improvement  is  conclusive, 
and  the  petitioner  cannot  complain  that  the 
cost  of  the  improvement  exceeds  the  benefits^— 
Gamma  Alpha  Bldg.  Aas'n  V.  City  of  Eugene, 
1S4  P.  973. 

€=•488.  489(3)  (Wash.)  Plaintiff,  suihr  to  can- 
cel an  asstr«smpnt  for  a  street  improvemeut  lev- 
led  on  property  siilisix|uently  bouRht  by  her 
,  and  bur  dii  i-iiscd  Imsliaiid,  held  not  estoppt'd.  oy 
the  nvUi  of  lii'r  p reditu ssor  in  interest  in  peti- 
tioiiiiin  for  the  improvement,  to  question  tho 
validity  of  the  assessment.— Allen  v.  City  of 
Spokaue,  1S4  P.  3112. 

€=>488.  489(5)  (Cal.App.)  If  the  invalidity  of 
the  initial  resolution  of  intention  is  apparent 
on  its  face,  lln:  owner  is  not  refpiired  to  seek  ii^ 
correction  by  appeal  to  the  cnnneil.  but  miiy 
stand  upon  nia  rights  whenever  an  attempt  is 


made  to  assert  any  claim  based  on  a  void  assess- 
ment.—Beck  T.  Ransome-Crummey  Co.,  184  P. 
431. 

Owner's  faflure  to  object  to  street  improre- 
ment  proceedings  on  ground  that  map  or  plat 
was  not  filed  or  referred  to  resolution  of  in- 
tention was  not  waiver  of  the  objection,  under 
Vrooman  Act.  {  6H ;  such  requirements  affect- 
ing juriadiction  to  which  the  statute  has  no  ap- 
plfeatlon.— Id. 

«=>488,  489(5)  TCaLApp.)  If  a  property  owner, 
having  a  right  to  defend  against  an  erroneous 
assessment  for  worfe  ordered  after  jorisdiction 
has  been  established,  fails  to  aseert  that  right 
in  an  administrative  tribunal,  which  is  rested 
with  power  to  correct  the  error,  he  may  not  be 
heard,  either  as  a  plaintiff  or  defendant.  In  any 
litigation  involving  the  assessment  to  assert  its 
invalidity  without  showing  either  fraud  or  the 
exercise  of  arbitrary  and  harmful  power  on  the 
part  of  the  administrative  tribunad.— Hufcchinaon 
Co.  V.  Coughlin.  184  P.  435. 

Where  superintendent  of  streets  bad  juris- 
diction to  levy  assessment,  and  where  assess- 
ment was  regular  on  its  face,  owner's  foUiire 
to  appeal  from  asnessment  to  city  council  pre- 
duded  her,  under  Street  Improvement  Act  1911. 
S  20  (Stats.  1911,  p.  74S),  from  attackii^  ra- 
lidity  of  assessment  in  contractor's  action  to 
fore<'!nse  lien. — Id. 

®=3488,  489(10|>  (OH.)  One  knowing  that  jpaviDE 
is  being  done  with  intention  to  levy  special  tax 
on  his  abutting  property,  and  knowiuely  re- 
ceiving the  benefits,  without  proper  protest  to 
city  officials,  will  be  deemed  to  have  ratified  and 
accepted  the  benefits,  and  is  estopped  to  denr 
them,  though  he  may  invoke  equitable  relief  in 
case  of  irregularity  extending  to  jurisdiction. — 
Pryor  v.  Western  Paving  Co..  184  P.  88. 
<8=>493(6)  (CaLApp.)  An  erroneous,  arbitrary, 
or  even  a  fraudulent  assessment  would  not  be 
void,  after  the  council  approved  it,  either  actu- 
ally upon  hearing,  or  impliedly  because  no  pro- 
tests were  made,  in  view  of  Civ.  Code.  35ir». 
3510.— Hutchinson  Co.  v.  Coughlin,  184  P.  435. 
®s»5l2(3)  (Or.)  In  writ  of  review  proceeding 
to  set  aside  street  improvement  proceedings  anu 
asse.'^sraeut  of  the  expense  thereof,  the  court  will 
not  consider  question  whether  the  street  im- 
proved was  a  part  of  a  bridge  approach ;  such 
question  being  a  question  of  fact,  or  mixed  law 
and  fact,  not  reviewable  under  writ  of  review. 
— Killingsworth  v.  City  of  Portland;  184  P.  248. 

In  writ  of  review  proceedings  to  set  aside 
street  improvement  proceedingfl,  court  will  not 
review  question  of  whether  proper^  assessed 
was  actually  benefited,  or  whether  apportion- 
ment of  cost  made  by  assessment  was  just  or 
fair;  the  city  council's  determinatifm  as  to  ben- 
efits being  conclusive. — Id. 

®=95I3(7)  (Cal.App.)  The  burden  is  on  the 
state,  and  those  claiming  under  it  adversely  to 
the  individual  pursuant  to  proceedings  for  street 
improvements  under  the  Vrooman  Act,  to  show 
that  the  individual  had  noUce  of  the  proceedings ; 
notice  in  such  case  being  implied  from  pub- 
lication.—Beck  T.  Bansome-Crammey  Co.,  184 
P.  431. 

€=>513(7)  (Okl.)  A  petition  to  enjoin  an  alleged 
excessive  pavine  assessment,  failing  to  allege 
amount  of  benefit  and  confess  a  willingnesa  to 
pay  for  the  same,  if  any  part  of  assessment  is 
valid,  does  not  state  a  cause  of  action  calling 
for  injunctive  reliet— Pryor  t.  Western  Paving 
Co.,  m  P.  88. 

(F)  EMtozeemeitt  of  AssesameHta  aad  Spe- 
cial TM«a. 

iS=562(l)  (Cal.App.)  In  action  to  foreclose 
street  assessment  lien,  unfairness  or  fraud  re- 
lating solely  to  the  progress  of  the  work  is  no 
defense;  snch  matters  being  subject  to  correc- 
tion by  appeal  to  city  council,  whose  decision 
is  conclusive  on  parties  entitled  to  take  such 
appeal.— Rogers  Bros.  Co.  v.  Beck,  184  P.  615. 
0=>568(1)  iCaLApp.)  Where  owner  did  not  ap- 
peal from  action  ox  superintendent  of  streets. 
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who  leried  the  assessment,  to  city  council.  It 
will  not  be  assnmed,  in  contractor's  action  to 
foreclose  lion,  that,  if  owner  had  just  cause  of 
complaint,  the  city  council  would  not  on 'appeal 
have  ordered  the  assesament  corrected. — Hutch- 
inson Co.  T.  Coughlin,  184  P.  435. 

X.  POLICE  POWER  AMD  KEOULA- 
TIONS. 

(A)  Delecatton,   Extent,  and  Bxerelae  ot 

Power. 

«=»6ri  (Okl.)  Under  its  police  and  sanitary 
powers,  a  city  may  regulate  the  establishment 
and  operation  of  laundries.—Walcher  t.  First 
Preabyterian  Church  of  Norman,  Okl.,  184  P. 
106. 

An  ordinance  prohibiting  the  installation  and 
operation  of  a  steam  laundry,  tannery,  garaze, 
etc.,  within  150  feet  ot  a  church,  is  of  a  regula- 
tory nature  and  reasonable  and  within  the  po- 
lice and  sanitary  powers  of  the  city.— Id. 
«=9625  (Okl.)  An  ordinance  of  a  regulatory 
nature  in  contravention  of  the  natural  rights  of 
individuals  must  be  reasonable,  and  .  a  court 
must  be  able  to  see  that  it  will  tend  to  promote 
the  public  health,  morals,  safety,  and  welfpra 
— Walcher  v.  First  Presbyterian  Church  of 
Norman,  Okl.,  184  P.  106. 

An  ordinance  prohibiting  the  installation  and 
operation  of  a  steam  laundry,  tannery,  garage, 
etc.,  within  160  feet  of  a  church,  is  of  a  regula- 
tory natare  and  reasonable  and  within  the  po- 
lice and  sanitary  powers  of  the  city.— Id. 

3CZ.  VBB  AKD  BEOUIATION  OF  PUB- 
UC  SUUIES,  PBOPEBVT, 
Ain>  WOBKf . 

(A)  Street*  nnd  Other  Pnblle  Vara. 

€»647  (Colo.)  When  a  previously  maintained 
county  highway  is  brought  within  the  limits  of 
a  municipality  as  extended,  the  highway  doee 
not  lose  its  character  as  a  county  highway,  but 
merely  becomes  subject  to  the  supervLsion  and 
control  of  the  municipality. — lifomson  v.  Town 
of  Lafayette,  184  P.  301. 

«=»705(2)  (CaLApp.)  While  pedestrians  walk- 
ing across  busy  public  streets  are  required  to 
use  ordinary  care,  drivers  of  vehicles  nlust  also 
use  ordinary  care  to  prevent  injuries  to  pedes- 
trians.—Park  V.  Orbison,  184  P.  428. 
«=5705(5)  (CaLApp.)  Defendant,  who  ran 
plaintifE  down  at  a  busy  street  intersection,  Jield 
negligent  in  operating  his  automobile  at  a  speed 
in  excess  of  10  miles  an  hour  while  bis  wind 
shield  was  obscured  by  rain,  etc.— Park  v.  Or- 
bison, 184  P.  428. 

$=a705(10)  (Cal.App.)  A  pedestrian  crossing  a 
busy  street  has  the  right  to  presume  that  a  mo- 
torist will  not  approach,  either  on  the  wrong 
side  of  the  street,  or  at  an  excessive  rate  ot 
speed,  and  will  endanger  him  without  warning 
in  violation  of  Vehicle  Act  1913,  §8  12,  20,  and 
22.— Park  v.  Orbison,  184  P.  428. 
«=9706(7)  (CaLApp.)  PlaintifE,  a  pedestrian, 
who  waa  run  down  by  a  motor  Tehicle  proceed- 
in?  at  an  excessive  rate  of  speed  on  the  wrong 
side  of  the  street,  held  not  contributorily  neg- 
ligent as  a  matter  of  law  in  failing  to  keep  a 
lookout  for  vehicles  coming  from  the  direction 
from  which  the  defendant's  motor  approached, 
where  plaintiff  had  no  reason  fo  anbcii^tc  in- 
jury ;  the  question  of  his  negligence  being  one 
of  fact.— Park  v.  Orbison,  184  P.  428. 

(B)  Sewers,   Drnlu*,   and  Water  ConrKe*. 

®=s>7t2  (Cal.)'  A  city  of  the  sixth  class  is  with- 
out power  to  lay  taxes  ot  tolls  on  those  who 
may  use  its  sewerage  system  in  order  to  obtain 
money  to  bntld  sewers  in  other  streets  for  the 
special  benefit  of  other  property  owuere.- City 
of  Madera  v.  Black.  184  P.  397. 

Slonthly  charge  of  n  dollar  per  dwelling  house, 
with  penalty  of  $10  for  failure  to  pay  a  charge, 
imposed  by  a  city  of  tha  sixth  class  for  the  use 
of  its  sewerage  system  by  property  owners,  held 
excessive  and  unreaiKmaDle ;  it  having  been  In- 


tended to  result  in  accumulation  of  a  fund  for 
the  general  benefit  of  the  city  enabllns  it  to  fix 
a  lower  general  tax  rate.— Id. 

(C)  Pnbltc  BaliaiilK»f  Parka,  and  Otber 
Pnbllu  Place*  and  Property. 

«=>72l(3)  (Colo.)  Provision  of  contract  grant- 
ing ice  cream  and  boating  privileges  in  dty  park, 
that  the  park  commission  may  make  orders, 
rules,  'and  regulations  concerning  the-  conduct 
and  management  of  the  privileges  and  business 
of  the  concessionaries  under  the  contract,  refers 
only  to  such  business,  and  does  not  include  any 
regulation  which  will  take  away  the  music, 
which  the  city  agreed  to  furnish  as  ueuaL— 
City  &  County  of  Denver  v.  Bowen.  184  P.  357. 

Irovision  of  contract  of  city,  through  park 
commission,  granting  ice  cream  and  boating 
privileges  in  park,  that  city  should  furnish  mu- 
sic as  usual,  is  not  beyond  the  power  of  the  com- 
mission, as  surrcnderiog  the  regulation  of  the' 
park ;  management  of  the  park  not  being  a 
government  function.— Id. 

Xn.  TORTS. 

(O)  Defect*  or  Obstrnctlons  In  Streeta  wmA 
Other  Public  War*. 

«©=>79l(l)  (Mont.)  The  fact  that  a  city  knew 
that  certain  sidewalks  were  improperly  con- 
structed, and  therefore  glassy  and  slippery, 
would  not  impute  notice  to  the  city  that  anoth- 
er similar  walk,  constructed  by  the  same  con- 
tractors, at  the  same  time,  and  under  the  same 
conditions,  was  likewise  defective. — Kansier  v. 
City  of  Billings,  184  P.  630. 
e=>79\(2)  (Mont.)  A  city  is  not  liable  for  dam- 

S;e8  to  a  pedestrian  slipping  and  falling  on  a 
dewalk,  where  at  the  date  of  the  accident  and 
prior  thereto  the  sidewalk  was  reasonably  safe 
for  public  use  and  travel. — Kansier  v.  City  of 
BiUings.  184  P.  630. 

®=»8I8(1)  (Mont.)  In  an  action  by  a  pedestrian 
for  injuries  received  by  slipping  and  falling  on 
a  walk  alleged  to  be  defective.  In  that  it  had  a 
slippery  surface,  city  v^aa  entitled  to  introduce 
evidence  that  many  persons  had  used  the  walk 
without  difiiculty  and  without  slipping,  for  the 
purpose  of  showing  that  the  walk  was  reason- 
ably safe.— Kansier  v.  City  of  Billings.  184  P. 
630. 

€=>8I8{8)  (Mont.)  In  an  action  against  s  city 
for  injuries  on  sidewalk,  caused  oy  the  alleged 
slippery  and  defective  condition  thereof,  court 
did  not  err  in  sustaining  an  objection  to  evi- 
dence that  walks  similar  to  the  one  on  which 
the  accident  had  occurred,  which  bad  been  con- 
structed by  the  same  contractors,  at  the  same 
time,  and  under  the  same  conditions,  had  been 
chipped  on  the  surface  by  tke  city  b^  reason  of 
tlieir  slippery  surface,  where  the  offer  of  proof 
did  not  attempt  to  fix  the  time  when  the  chang- 
es in  the  other  walks  were  made;  the  purpose 
of  the  testimony  being  to  show  that  the  tAtj 
bad  notice  of  the  defective  walk  in  question. — 
Kansier  v.  City  of  Billings,  184  P.  630. 
®=>8l8f9)  (Mont.)  In  an  action  against  a  city 
for  injury  from  slipping  and  falling  on  a  side- 
walk, where  evidence  for  plaintiff  to  the  effect 
that  other  persons  than  plaintiff  had  slipped 
or  fallen  on  the  walk  in  question  was  admitted 
generally,  it  must  be  presumed  that  the  jury 
considered  the  same  in  determining  whether  or 
not  the  walk  in  question  was  in  fact  dangerous 
in  the  respects  alleged  by  plaintiff,  and  plaintiff 
cannot  maintain  that  he  mtroduced  such  evi- 
deni^o  solely  for  the  purpose  of  showing  thf\t 
the  city  bad  notice  of  the  defective  condition, 
and  hence  the  city  was  entitled  to  offer  testi- 
mony that  the  walk  wan  not  dangerous  in  the 
respects  contended  by  plaintiff,  by  showing;  that 
numerous  persons  had  used  the  walk  without 
difficulty.— Kansier  v.  City  of  Billings.  384  P. 
630. 

®='822(2)  (Mont.)  In  an  action  against  a  city 
for  injuries  on  sidewalk,  an  instruction.  "You 
are  instructed  that  if  yoa  believe  from  the  evi 
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dence  in  this  cai«  that  the  particular  sidewalk 

described  in  the  XMimplalnt  herein,  and  which  it 
was  alleged  waa  improperly  constmcted,  waa 
at  the  date  of  the  accident  in  question  and  pri- 
or thereto  reasonably  sa&e  for  public  use  and 
travel,  then  the  plaintiff  cannot  recover,"  was 
not  defective  as  deoyitiK  the  plaintiff  the  pre- 
anniption  that  the  walk  waa  in  a  reasonably 
safe  condition  for  travel.— Kansier  v.  City  of 
Uillinga,  184  P.  630. 

^96ZZ(5)  (Mont.)  In  an  action  for  injuries  oc- 
casioned a  fall  on  sidewalk,  htld,  that  there 
was  sufficient  testimony  concerning  notice  to 
plaintiff  of  the  defect  In  the  walk  to  justify  an 
instmctlon  thereon.— -Eanrier  T.  City  of  Bill- 
ings, 181  P.  030. 

(D)  DefeotB   OB   Obatrvatlons  In  B«w*rBf 
Uimlna,  and  Water  Csvnes* 

®s>835  (Okl.)  It  is  an  actionable  wresg  for  a 
municipal  corporation  to  negligently  construct 
or  maintain  a  sewer,  so  as  to  divert  surface 
waters,  and  collect  surface  and  sewer  waters 
fa  a  body,  and  discharge  them  on  and  across 
property  of  a  private  individual,  to  hia  detri- 
ment.—Oklahoma  City  V.  Stewart,  184  P.  779. 
4s>84S(7)  (Okl.)  In  action  against  city  for 
constructing  sewer,  causing  water  to  flow  from 
iti  natural  course,  and  permitting  surface  and 
sewer  waters  to  flow  on  plaintiff's  premises, 
and  there  to  injure  buildings  and  deposit  sand 
and  debris,  an  instruction  that  measure  of 
damagea  was  cost  of  repairing  buildings  and 
difference  in  value  of  lots  immediately  before 
and  immediately  after  injury,  by  reason  of  the 
deposit,  was  not  erroneous.— Oklahoma  City 
V.  Stewart,  184  P.  779.^ 

Xm.  FI80AI.lCAHAaEMEirT.P17BI.IO 
DEBT,  SECVRITIES.  AKB 
-  TAXATION. 

(A)  Power  to  Inenr  Indebtedneas  and  Bx> 
l>cndltar«a. 

«=s>865(2)  (Cal.)  Where  a  city  stipulated  with 
■n  occupant  that  it  should  be  allowed  to  pro- 
ceed with  the  construction  of  a  highway  over 
his  premises,  and  that  the  question  of  dam- 
ages should  be  ascertained  thereafter,  and 
the  condemnation  action  was  abandoned,  the 
route  of  the  highway  having  been  changed,  and 
the  occupant,  asserting  that  he  had  been  in* 
jured,  entered. into  an  agreement  with  the  city 
for  the  submission  of  his  claim  for  damages  to 
arbitration,  the  award  of  the  arbitrators  and 
Judgment  thereon  were  based  on  tort,  which 
may  be  enforced  under  St.  1901,  p.  794,  by 
compelling  city  authorities  to  make  provisions 
in  the  budget  for  payment  of  the  claim,  and 
was  not  within  the  inhibition  of  Const,  art.  11, 
i  18,  limiting  contractual  indebtedness  whirh 
'  mav  be  incurred  by  cities.— Gary  t.  Long,  184 
P.  857. 

(D)  Taxea  and  Other  Revenae,  and  Ap« 
plIeatloB  Thereof. 

^3966(1)  (Cal.App.)  A  dock  and  warehouse 
which  by  terms  of  lease,  given  by  city,  of  pub- 
lic lands,  granted  by  state  to  city  in  trust  for 
certain  purposes  under  St.  1911,  p.  12RS,  leasee 
was  to  construct,  and  which  when  so  construct- 
ed were  to  become  and  remain  the  property 
of  the  lessor,  are  within  the  express  provisions 
of  Const,  art.  13,  §  1.  and  Pol.  Code,  3007, 
that  property  of  a  iniiiiicipal  corporation  is  not 
taxable.— City  of*  Oakland  r.  Albcrs  Bros.'  Mill- 
ing Co.,  184  P.  808. 

XIV.  CLAIMS  AGAINST  OOHPOBA- 
TION. 

«s»iOII  (Oal.)  Under  Code  Cir.  Proc.  }  1281, 
providing  that  pertious  capable  of  contracting 

may  siilnnit  to  arbitratiwu  any  controversy 
which  iiiiKlit  be  tlie  subject  of  a  civil  action  be- 
tween thoiii,  a  city  may  through  itK  regularly 
constituted  officiulH  agree  to  submit  to  arbi- 
tration daims  fur  damage  arising  out  of  the 


taking  of  real  proper^  for  highway,  urged  by 
aa  occupant  ok  the  property.— Gary  T.  Xx>iiSt 
184  P.  &7. 

MURDER. 

See  Homicide. 

MUSIC. 

See  Oustoma  and  Usages,  «s>18. 

NAVIGABLE  WATERS. 

See  riab,  4»3»  S. 

L  BIOHTS  OF  PVBUa 

^1(6)  (Or.)  The  C<duiiibia  river  is  a  naviga- 
Ue  stream,  and  as  such  ia  a  common  highway 
"and  forever  free,"  and  the  right  of  oaTigation 
therein  ia  not  only  given  by  the  common  law, 
but  is  preserved  by  the  statute  admitting  tbe 
state  of  Oregon  into  the  Union. — Anderson  v. 
Columbia  Contract  Co.,  184  P.  240. 
<e=)26(2>  (Or.)  The  public  ia  entitled  to  navi- 
gate upon  any  part  of  the  navigable  waters  of 
a  stream  without  uolawful  obstructiouB.  and 
an  obstruction  erected  under  grant  of  authority 
beyond  the  limits  of  the  ordeia  of  authorization 
is  unlawful,  and  a  nuisance  only  to  the  extent 
the  authority  was  exceeded,  and  that  it  ia  whol- 
ly or  partly  anantborized  does  not  neceaaarilr 
give  a  navigator  authority  to  destroy  it  neeli- 

fently.— Anderaon  t.  Goliunbia  Contract  Co., 
84  P.  240. 

NEGLIGENCE. 

See  Abatement  and  Bevival,  ^ssSS;  Acknowl- 
edgment, ®=>48;  As8ignments,^=324;  Gonn- 
tice,  ^88.  142 ;  Fish,  ®=>5 ;  Highways,  <S==> 
184,  200;  Master  and  Servant,  ^S7-332 ; 
Mines  and  Minerals,  «=>118,  125;  Munic- 
ipal Corporations,  *=»705,  791-865;  Rail- 
roads, i8=»274-401 ;  Reformation  of  Instru- 
ments, «=325;  Street  Railroads,  ^S&,  98, 
99,  117;  Trial,  «=>207,  253,  290. 

I.  ACTS  OB  OMISSIONS  OONSTITtrT- 
ING  NEGLIGENCE. 
(A)  Personal  Con d net  la  General* 

«=»2  (Okl.)  To  conatitute  actionable  negli- 
gence, where  the  wrong  is  not  willfQl  and  in- 
tcntiuual,  it  ia  necessary  that  there  exist  a  du- 
ty to  protect  from  injury,  the  failure  to  per- 
form such  duty,  and  injuryproximately  result- 
ing therefrom.— Missouri,  KT  &  T.  By.  Co.  T. 
Wolf,  184  P.  765. 

(B)  Danirerona     Snbataneea,  Maelklaerri 

and   Other  Inatrnmentalltlea. 

^=>2t  (Wash.)  One  starting  a  fire  on  his  own 
land  is  required  to  exercise  reasonable  core  to 
prevent  it  from  spreading  to  a  neighbor's  land; 
otherwise,  he  is  hable  for  his  negligence. — Leh- 
man v.  Maryott  &  Spencer  Logging  Co.,  184 
P.  323. 

(C)  Condition  and  lT»e  of  Land,  Bnlldlavs* 

and  Otber  StrnctnFe*. 

<^33(2)  (CaLApp.)  A  general  contractor's  em- 
ploy$,  who  places  a  plank  across  an  elevator 
shaft  for  the  purpose  of  doing  work  necessary 
for  completion  of  the  building,  is  not  a  tres- 
passer in  the  shaft  or  a  mere  licensee  to  whom 
a  contractor  installing  elevators  owes  no  duty 
except  that  of  not  wantonly  injuring  him.-~ 
Fidelity  &  Casualty  Co.  of  New  York  v.  Llew- 
ellyn Iron  Works,  184  P.  402. 

n.  PROXIMATE  CAUSE  OF  IKJURT. 

(3=56(1)  (Okl.)  To  constitute  actionable  negli- 
gence it  must  be  averred  and  proved  that  the 
n^ligence  complained  of  waa  the  proxlinate 
cause  of  the  injury  received, — Wyman  t.  CM- 
vneo.  n.  I.  &  r.  Ily.  Co.,  184  P.  758. 
0^62fl)  (Wash.)  If  one  is  negligent  in  permit- 
ting the  spread  of  fire,  but  a  new  cause  inter- 
venes which  of  itself  is  sufficient  to  stand  aa 
the  cause  of  the  damage,  the  original  negligence 


Digitized  by. 


Google 


1095  tNDEX-DIGDBT 
Zte  caaM  IB  DMJMc.  *  AaaMm.  Ker^»JtoflH  *  liiteM  msmb 

is  too  remote  to  Biwtain  recovery. — Lehman  t. 
Maryott  &  Spencer  Logsing  Co.,  IM  P.  823. 

Ul.  strong  wind,  which  arises  while  a  fire  is  in 
progress  and  carries  it  from  the  land  where  set 
to  where  it  would  not  otherwise  have  spread,  ia 
an  intorrening  cause  relieTlnc  the  party  re- 
sponsible for  the  original  setting  from  UabU- 
ity  for  damages.— Id, 
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m.  COKTBIBUTORT  KEOLIOEHOE. 
(A)  Peraou  Injnred  0«n«Kl. 

^65  (Calj^pp.)  Where  a  general  contractor's 
employi  in  doing  his  work  placed  &  plank  aeross 
an  elevator  shaft,  be  did  not  assume  the  risk 
of  injury  by  the  movement  of  an  elevator  op- 
erated by  ue  employes  of  defendant,  the  con- 
tractor installing  elevators,  who  did  so  without 
Invest^tlng  bis  presence  on  the  plank  and 
wiljiout  warning,  ailliougb  tbey  knew  other  men 
were  working  In  the  ehalt— Fidelity  ft  Gasoalty 
Co.  of  New  York  t.  liewellyn  Iron  Works,  184 
P.  402. 

4»68  (Cal-App.)  Thoogh  one  may  not  will^- 
ly  close  hia  eyes  to  danger  on  the  assumption 
tnat  another  will  act  with  care,  he  cannot  be 
deemed  negligent  when,  if  a  reasonable  use  of 
his  faculties  does  not  warn  him  to  the  contrary, 
he  rests  on  such  aaBumption.-^?ommanwealai 
Bonding  &  Casualty  Ins.  Co.  v.  Pacific  Electric 
Ry.  Co.,  184  P.  29. 

9^71  (Mont.)  In  balancing  ways  to  make  a 
choice  between  them,  one  is  not  required  to 
choose  unerringly  in  .the  light  of  after  events, 
but  only  to  make  such  a  choice  as  under  all 
obrious  circumstances  a  reasonably  prudent 
man  might  have  made.— Daniels  v.  Granite  Bi- 
Metallic  Consolidated  Ifining  Co.,  184  P.  836. 
4s>82  (Mont.)  Oni^^  such  negligence  on  plain- 
tiff's part  as  constituted  a  proximate  or  con- 
tributing cause  of  his  inju^  bars  bis  recovery. 
—Daniels  v.  Granite  Bi-UetalUc  Consolidated 
Mining  Co.,  184  P.  886. 

(D)  Camparatlve  NeKllvenoe. 

«s>10l  (Or.)  For  an  employ^  to  go  from  his 
place  as  an  off-bearer  for  a  ripsaw  to  another 
place  in  the  room  to  pat  on  a  belt,  in  doing 
which  he  was  killed,  was,  at  moat,  contributory 
negligence,  which  nnder  Employers'  Liability 
Act,  Sfi  1,  4.  6,  merely  reduces  recovery  for  his 
death  from  failure  of  the  employer  to  use  every 
means  practicable  for  protecting  life  from  ma- 
chine^.—Kuntz  V.  Emerson  Hardwood  Co..  184 
P.  2B3. 

IT.  ACTIONS. 
(B)  Bvldenott. 

«s»l34(l)  (Wash.)  Evidence  held  insufficient  to 
show  that  defendant  logging  company  was  neg- 
ligent in  permitting  the  spread  of  fire  to  pUio- 
ttfl's  property.— Lehman  v.  Uaryott  &  Spencer 
Logging  Co.,  184  P.  823. 

(G)  Trial,  JnAsmeatt  and  Rerlaw. 

«s>  136(9)  (Okl.)  Where  the  evidence  on  piima< 
ry  n^ligence  is  such  that  reasonable  and  intel- 
ligent men  might  differ  as  to  facts  and  infer- 
ences therefrom,  the  case  Is  for  the  jury.— -Mia- 
Bouri,  K.  &  T.  Ry.  Co.  v.  Wolf,  184  P.  706. 
^»  1 36(26)  (Okl.)  Hie  question  of  whether  or 
not  defradanfs  negligence  was  proximate  cause 
of  the  injury  aUeged  should  be  left  to  the  jury, 
where  the  evidence  is  conflicting  or  where  men 
of  ordinary  intelligence  might  differ  as  to  tiie  ef- 
fect of  the  evidence  on  sucll  issue.— Missouri,  K. 
&  T.  Ry.  Co.  V.  Wolf,  184  P.  765. 
«s=>l36(27)  (Cal-App.)  Where  a  general  con- 
tractor's employ^,  standing  on  the  outer  end  of 
a  plank  which  be  had  placed  across  the  eleva- 
tor shaft,  was  killed  by  a  fall  when  the  em- 
ployes of  defendant,  the  contractor  installing 
elevators  in  the  building  moved  an  elevator  so 
that  the  ascending  counterweight  struck  the 
under  side  of  the  plank,  the  question  of  con- 
tributory D^li^nce  in  being  on  the  plank  was 
for  the  jury.— Fidelity  ft  Casualty  Co.  of  New- 
York  T.  UeweUyn  Iron  Works,  181  P.  402. 


NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Ubd  and  Slander.  ^16. 


NEWSPAPERS. 

«s>5(2)  (Okl.)  Rev.  Laws  1910.  |  8258,  relat- 
ing to  the  fees  for  publication  of  lists  of  land 
on  which  taxes  are  delinquent,  ia  a  general 
Btatote,  and  section  7887,  bo  far  ts  relwng  to 
cost  of  publication,  ia  a  special  statute  ruer- 
ring  only  to  publication  of  notices  of  sale  of 
lands  for  delinquent  taxes  as  provided  therein, 
and  brace  the  former  section  is  not  repealed 
by  the  latter.— Muskogee  Thnes-Democrat  t. 
Board  of  Com'rs  of  Muskogee  Goonty.  184  P. 
591. 

The  amount  of  a  county's  liability  for  pub- 
lishing notices  for  resale  of  lands,  as  provided 
in  Rev.  Laws  1910,  ||  7409-7411,  is  controlled 
by  section  825a~Id. 

NEW  TRIAL 

See  Abatement  and  Revival,  e=>16i  Appeal 
and  Error,  «s»110,  801,  845,  347,  628,  641, 
796,  979,  1005, 1214;  Constitutional  Law,  ^ 
316;  Criminal  Law,  «:»936-^5,  1068;  Judg- 
ment, «sa661;  Pleading,  «=>8. 

n.  oRoimDB. 

(P)  Verdlat  or  Flttdlnss  CMtnrr  to  Law 
or  Kvldenoe. 

®»68  (Utah)  Trial  judge  should  set  aside  ver- 
diet  for  insufficiency  of  evidence  whenever  in 
his  judgment  the  verdict  is  clearly  and  palpably 
againaj:  the  weight  of  the  evidence,  but  icener- 
aUy  ought  not,  in  view  of  Com'p.  Laws  1907,  S 
3478  (Comp.  Laws  1917,  S  7208),  disturb  verdict 
if  in  bis  opinion  there  is  substantial  evidence  to 
support  it,  since  to  so  ilo  would  be  to  invtide 
province  of  jury.— Valiotia  v.  Utah-Apex  Min- 
inz  Co.,  184  P.  802. 

In  action  for  injuries  to  employ^  from  loose 
rung  in  ladder  where  defense  was  that  employ^ 
had  slipped  off  a  secure  rung  and  that  -employer 
had  no  notice  of  defective  rung,  court  did  not 
abuse  its  discretion  in  overruling  motion  for 
new  trial  because  of  insufficiency  of  evidence, 
where  evidence  was  conflicting  and  subject  to 
different  inferences  and  presented  a  case  of  the 
credibility  of  witnesses.~Id. 

(H)  Newlr  Discovered  Bvtdence. 

<S=^I02(1)  (Kan.)  Before  a  new  trial  can  be 
properly  granted  for  newly  discovered  evidence, 
the  applicant  must  affirmatively  show  that  the 
faUnre  to  produce  it  at  trial  was  not  due  to 
his  own  want  of  diligence,  in  view  of  Civ.  Code, 
1  306  (Gen.  8t.  1916,  |  7206).— Dunham  v.  Bo- 
kel,  184  P.  636. 

€=>I02(6)  (Kan.)  As  a  rule,  newly  discovered 
evidence  cannot  be  presented  by  witnesses  who 

testified  at  the  original  trial,  and  a  very  strong 
case  must  be  made  out  to  justify  a  new  trial 
by  their  additional  testimony. — Dunham  v.  Bo- 
kel,  184  P.  636. 

^s>l05  (Kan.)  In  an  action  for  breach  of  con- 
tract to  delivpr  fuel  oil,  the  overruling  of  a 
motion  for  a  new  trial  for  newly  discovered  evi- 
dence, which  had  no  vital  importance  except  as 
it  might  have  discredited  a  witness  who  testifled 
for  plaintiffa,  was  not  erroneous.— Bagby  v, 
Straub,  184  P.  716. 

III.  FBOCEEDnras  to  pbooure 

NEW  TRIAI.. 

€=9|40(3)  (Ksn.)  Evidence  that  defeated  party 
did  not  know  of  facts  relied  upon  in  his  mo- 
tion for  new  trial  for  newly  discovered  evidence 
until  after  the  trial,  when  be  was  told  of  it  by 
bis  attorney^  Is  insufficient,  because  faOing  t« 
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Bhow  a  Bimilar  ignorance  on  the  part  of  attor- 
ney.—Dunham  T.  Bokel,  184  P.  636. 
<3=>I40(3)  (OU.)  Evidence  held  insufficient  to 
show  that  verdict  for  plaintiff  for  dam^ces  was 
a  quotient  verdict— Ouahoma  CSty  t.  Stewart, 
184  P.  779. 

163(2)  (CaI.App.)  An  order  granting  a  new 
trial  which  is  general  in  its  terms  ordinarily 
opens  up  the  entire  case  ae  to  all  parties,  re- 
gardless of  the  fact  that  some  of  them  may 
not  have  moved  for  a  new  trial.— Murphy  v. 
Bridge,  184  P.  497. 

^s>l64  (Old.)  Where  a  motion  for  a  new  trial 
is  sustained  and  the  referee's  report  is  entirely 
set  aside  so  as  in  effect  to  grant  n  n«w  trial,  it 
is  erroneous  for  the  court  to  make  his  finding 
of  fact  and  render  judgment  thereon  until  the 
case  is  resubmitted*  to  him.— Frear  v.  State,  184 
P.  771. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Acknowledgment,  ^=>*.^2,  48. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  <8=414,  417,  1011;  Ap- 

gearance,  €=»13;  Bills  and  Notes,  ^^358; 
battel  MortgaRes.  <S=>155,  229;  Constitu- 
tional Law,  ®=>2S9.  309;  Corporations,  <^ 
89.  93.  298;  Costs.  iS=52<>5;  Counties,  <gs=> 
213;  Evidence,  <S=>73;  Executors  and  Ad- 
ministrators. <E=>194;  Mechanics'  Liens, 
132.  281.  309;  Mortgages,  <®=>171,  275;  Mu- 
nicipal Corporations,  €=9>')13,  79l;  Parties, 
«cs>U3;  Principal  and  Surety,  «=3l23,'129; 
Process.  <S=>104;  Vendor  and  Purchaser, 
^»85,  101,  104,  187,  207,  228,  2S1. 

NUISANCE. 

See  Evidence,  ^s>Q7;    Intoxicating*  liquors, 
^=9270;    Stipulations,  ^^14. 

PRIVATE  HUISANCES. 

(A)  Natnr*  of  Ii^wrr.  and  LlaWlltr  Tlier«- 
lor. 

«=93a)  (Wash.)  Under  Bern.  Code  1015, 
8309,  defining  nnfflances.  and  section  043.  pro- 
viding that  anything  such  "ns  to  essentially  in- 
terfere with  the  comfortable  enjoyment  of  life 
and  property,  is  a  nuisance,"  an  undertaking 
establishment  and  morgue,  conducted  in  a  dwell- 
ing house  in  a  purely  residential  district,  where 
bodies  of  persons  dying  from  contagious  or  in- 
fectious diseases,  aa  well  as  otliers,  are  pre- 
pared for  burial,  is  a  "nuisance,"  which  may 
be  enjoined.— Goodrich  v.  Starrett,  184  P.  220. 

n.  FUBUO  irnxsANOES. 

(A)  Katnre  of  Injury,  and  Unbllltr  Tbere- 
for. 

€=361  (Nov.)  While  at  cnmraon  law  gaming  or 
gainhling  was  not  itself  unlawful,  and  is  not  now 
a  crime  unli'sa  so  made  by  statute,  yet  at  com- 
mon law  public  paniing  houses  were  nuisances, 
not  only  because  tliey  were  deemed  great  temp- 
tations to  idlene.sa.  but  bfcause  they  were  apt  to 
draw  together  nuinhors  of  disorderly  pei'sons. — 
Ex  parte  Piorotti,  1S4  P.  209. 
^=^61  (Okl.)  A  Iniindry  is  not  a  nuisance  per 
se. — Walclier  v.  First  Presbyterian  Church  of 
Norman,  Okl.,  184  P.  100. 

(C)  Ahnteiucnt  nnd  Injnnctlon, 

®=977  (Cal.App.)  A  proceeding  by  the  state 
under  the  lied  Light  Alintciiient  Aft  for  the 
purpose  of  ahatinn  a  nLiismice  existing  in  a 
hous?.  is  not  a  criminiil  proceeding,  tint  is  a 
civU  action.— People  v.  Macy,  184  P,  lOOS. 


$=»81  (C^.App.)  Since  a  proceeding  by  the 
state  under  the  Bed  Light  Abatement  Act  to 
abate  a  nuisance  existing  in  a  bouse  is  a  civil 
action,  witnesses  who  induced  immoral  women 
in  the  presence  of  employes  of  the  honse  to  go 
to  such  house  with  them  for  immoral  purposes 
can  testify  as  to  such  fact,  for  the  purpose  of 
showing  that  the  house  was  at  the  time  in 
question  used  for  the  purposes  alleged,  and  thai 
tne  persons  in  charge  of  it  were  allowing  such 
use;  the  law  of  entrapments  not  applsdng.— 
People  V.  Macy,  184  P.  1008. 
4s>84  (Cal.App.)  In  view  of  Red  Light  Atiate- 
ment  Act,  S  0,  general  reputation  of  the  idiloe 
involved  may  alone  he  sufficient  to  prove  the 
character  of  such  place  in  a  proceeding  un- 
der such  act  to  amte  a  nuisance/— People  t. 
Macy,  184  P.  IOCS. 

In  a  proceeding  by  the  state  onder  the  Bed 
Light  Abatement  Act  for  the  purpose  of  abat- 
ing a  nnisance  existing  in  a  house,  evidence 
heU  sufficient  to  show  the  character  of  the 
bouse  to  be  immoral.— Id. 

OATH. 

See  Acknowledgment,  ^=»43. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «=»16&-170. 

OFFICERS. 

See  Banks  and  Banking,  «=»61,  62;  Corpora- 
tions, «=a206,  307,  308,  312,  314,  317,  318. 
325,  400,  405,  414,  425,  432,  465;  Counties, 
^^88 ;  Criminal  Law,  ^=3>507 ;  Evidence. 
®=>83;  Highways,  «=»90;  Infants,  <&=37; 
Judges;  Justices  of  the  Peace;  Limitation 
of  Actions,  $=>22;  Mandamus,  $=>24;  Mu- 
nicipal Corporations,  «=>147,  220,  230;  Pub- 
lic Service  Commissions;  Schools  and  School 
Districts,  «=»i9,  80;  Towns,  «=>48. 

I.  APPOnCTMiafT,  OnAUTIOATlOir, 

AND  T£inTB£. 
(G)  BeslvniitloB.  ■■■pculoa,  m  Rmnoval. 

(&=969  (Colo.)  Const  art  12, 1  13,  adopted  at 
the  November  election,  191S  (see  Laws  1919. 
p.  341),  providing  that  all  persons  holding 
positions  in  the  classified  civil  service  shall  hold 
ofBce  until  removed  pursuant  to  law,  limits  its 
civil  service  provisions  to  officers  and  em- 
ployes of  the  state.— People  v.  Hig^s,  184  P. 
365. 

The  water  commissioner  is  a  peace  officer, 
whose  duties  concern  the  whole  state,  and  be 
is  a  part  of  the  state's  system  for  the  dis- 
tribution of  water,  and  is  controlled  by  state's 
authority,  and  is  neither  a  county  nor  a  mu- 
nicipal officer,  and  is  therefore  a  "^tate  offi- 
cer," within  the  meaning  of  Omst.  art.  12,  g  13, 
adopted  at  the  November  election,  1018  (see 
Laws  1919,  p.  341),  relating  to  state  officers 
under  civil  service. — ^Id. 

®=}69  (Colo.)  District  court  bailiffs  are  "offi- 
cers of  the  court,"  not  "state  officers,"  and  are 
not  within  terms  of  civil  service  amendment 
to  Constitution  ( article  12,  g  13  [see  Laws 
1919,  p.  341]).-People  v.  Morley,  184  P.  S86. 

OIL 

See  Carriers,  ©=340;  Champerty  and  Mainte- 
nance, <S=>7;  Contracts,  <S=»170,  213;  Cor- 
porationa,  <t==>14,  201,  444;  Mines  and  Min- 
erals, «=»73,  77,  78. 

OPINIONS. 

See  Appeal  and  Error,  <S=>S54 ;  Trial,  «S3393. 

OPTIONS. 

See  Contracts.  ^10.  170,  213,  241;  Vendor 
and  Purchaser,  4=^. 
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PARDON. 

See  Crimfnal  Law,  «3»1181. 

PARENT  AND  CHILD. 

Sec  Divorce.  ^18G,  298,  301,  303,  810;  Dom- 
icile, ^95;  GuartBan  and  Ward;  Habeas 
Corpus,  $=»D9;  Infants. 

^»2<1)  (Ariz.)  Fflther's  promise  not  to  sep- 
arate bis  minor  child  from  grandmother  was 
Toid,  as  against  public  policy,  for  a  father  can- 
not make  a  Tnlid  and  irrevocable  contract, 
which  relieves  him  from  the  legal  obligation 
to  maintain,  support,  and  educate  bis  mtnor 
chiid.— Harper  v.  Tipple,  184  P.  1005. 
«»2(S)  (Aris.)  Father  is  entitled  to  minor 
as  against  maternal  grandmother,  not- 
withstanding mother's  during  request  that 
grandmother  have  chUd,  since  mother  was  not 
vested  with  testamentary  disposition  of  child 
during  lifetime  of  father,  and  could  not  give 
child  away  witboiit  his  consent.— Harper  v. 
Tipple,  184  P.  lOOB. 

Where  father  was  an  industrious  man,  of 
moral  character  and  exemplary  habits,  had 
well-paying  businesB,  had  pleasant  home  and 
family  relatives,  and  bad  fi  deep  affection  for 
his  infant  child,  court  abused  ita  discretion 
in  taking  child  away  from  father  and  placing 
her  in  maternal  grandparent's  care,  though 
fatbcr  had  remarried  subsequent  to  death  of 
child's  mother,  and  had  promised  grandmoth- 
er not  to  take  child  from  her.— Id. 
€=^3(1)  (Ariz.)  A  father  cannot  make  a 
valid  and  irrevocable  contract,  which  relieves 
him  from  the  legal  obligation  to  maintain, 
Bumiort,  and  educate  his  minor  child.- Harper 
v.  ^pple,  184  P.  1006. 

PARKS. 

See  Municipal  Corporations,  ^9721. 

PAROLE. 

See  Criminal  Law,  «a»llSl. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings 
as  to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  in- 
fltrnments,  see  also  the  various  spedfic  top- 
ics. 

.   I.  PUIINTXFFS. 
(A)  Peraons  Wbo  may  or  mast  Soe. 

^=»6(1)  (Okl.)  In  action  upon  contracts  relat- 
ing to  sale  and  purchase  of  general  warrants  of 
the  Chickasaw  Nation,  with  answer  and  cross- 
petition  alleging  plaintiff's  claim  by  purchase 
or  assignment  of  interest  in  contracts 
from  one  H.,  who  was  merely  a  nominal  party 
to  contract,  plaintiff  being  the  real  party  m  in- 
terest, H.  was  not  a  necessary  party.— Purdom 
V.  Shock,  184  P.  125. 

in.  NEW  PABTIE8  A2«I>  OHANOE  OF 
PARTIES. 

€^47  (Cal.Apjp.)  An  intervention  must  not  re- 
tard the  principal  suit,  nor  delay  the  trial  of 
the  action,  nor  change  the  position  of  the  par- 
ties.—Mathews  V.  Savings  Union  Bank  &  Trust 
Co.,  184  P.  418. 

^=>6I  (CaLApp.)  The  substitution  of  one  party 
for  another  by  order  of  court  is  not  such  an 
amendment  of  a  pleading  as  is  required  to  be 
made  on  notice  or  to  be  engroBaed,  otherwise 
than  to  be  entered  in  the  minutes  of  the  court, 
— Nezik  V.  Cole.  184  P.  523. 

In  action  against  corporation  pending  which 
company  was  dissolved  by  expiration  of  term 
of  existence,  notice  of  motion  for  permission 
to  file  an  amended  and  snpplemental  complaint 
substituting  the  company's  directors,  as  trus- 
tees, and  the  order  directing  that  the  proposed 
amended  complaint  be  filed  and  made  ot  record. 


further  directing  that  the  new  defendants  nam- 
ed in  the  amended  complaint  have  20  days  in 
which  to  plead,  held  a  substantial  compliance 
with  Code  Civ.  Proc.  {  385.  operating  ^o  bring 
about  the  aubstltntion  as  defendants  of  the  di- 
rectors as  trastees  for  the  defunct  company. 
— Id. 

$=363  (Cal.App.)  One  substituted  in  a  cause 
must  be  duly  noti&ed  of  the  fact  of  his  hav- 
ing been  made  a  party  before  be  can  be  affect- 
ed by  notices  or  proceedings  In  the  action. — 
Nezik  T.  Cole,  184  P.  523. 

PARTITION. 

See  Appeal  and  Error,  «s>179,  719;  Indians, 

I.  BT  ACT  OF  PARTIES. 

<@=>8  (Ca1.App.)  Where  children,  to  whom  fa- 
ther had  deeded  property  as  tenants  in  com- 
mon, partitioned  land  between  themselves  by 
two  deeds,  executed  as  part  of  same  transac- 
tion, one  of  the  deeds,  in  being  construed,  will 
be  taken  in  connection  with  the  other.- Draks 
V.  Tucker,  :}84  P.  602. 

n.  ACTIONS  FOB  PARTITION. 

(B)  ProceedlnKa  and  Relief. 

<3=»I07  (Okl.)  In  action  in  district  court  to 
set  aside  certain  deeds,  and  orders  and  judg- 
ments of  other  courts,  for  fraud,  it  was  error 
to  sustain  an  objection  to  plaintiff's  evidence 
offered  in  support  of  petition,  to  show  that  part 
of  defendants  entered  into  an  agreement  to 
bring  partition  in  which  a  defendant  was  to  be 
appointed  plaintiff's  guardian  and  thereby  to 
cheat  and  defraud  plaintiff  oat  ot  Us  land.— 
Tracy  v.  Tracy,  184  P.  81. 

PARTNERSHIP. 

See  Dismissal  and  Nonsuit,  9=»fS;  Joint  Ad- 
ventures, 4==>4,  5;  Judgment,  <S=»260;  Mines 
and  Minerals,  ^=>97. 

I.  THE  REUiTIOK. 
(A)  CreKtlon  and  ReqalMlteK. 

<@=>8  (Wash.)  An  instrument  leasing  land  for 
one-third  of  crops,  lessor  to  receive  another 
one-third  for  furnishing  horses  and  machinery, 
etc.,  for  operating^  the  farm,  lessor  to  pay  for 
upkeep  and  repair  of  equipment,  lessees  to 
bear  the  expense  of  operating  the  farm,  the 
agreement  prohibiting  subletting,  incumbering 
or  disposing  of  crops  and  the  permitting  liens, 
with  no  agreement  for  sharing  losses,  and  per- 
mitting lessor's  entry  for  uses  consistent  with 
the  lease  and  bis  termination  of  lease  for  les- 
sees, etc.,  construed  a  lease  and  not  a  copart- 
nership or  combined  lease  and  joint  adrentdre. 
—State  V.  Superior  Court  for  Whitman  Coun- 
ty. 184  P.  348. 

t3=»I4  (Cal.App.)  One  of  the  features  which  dis- 
tinguishes a  "partnership"  from  a  "joint  adven- 
ture" is  the  element  of  principal  and  agent 
which  inheres  in  the  partnership  relation,  each 
partner  embracing  the  character  both  of  princi- 
pal and  agent,  being  the  former  when  he  acts 
for  himself  in  the  partnership,  while  in  a  joint 
adventure  no  one  of  the  parties  can  bind  the 
joint  adventure. — Keyes  v.  Ninis,  184  P.  095. 

(B)  As  to  Tlilrd  Persona. 

€=^3P  (Kan.)  An  arrongement  between  two 
for  purchase  and  sale  of  horses,  each  furnish- 
ing money  in  different  proportions  and  each 
contributing  certain  services  to  business,  the 
profits  and  losses  of  which  were  to  be  equally 
divided  between  them,  constituted  a  partner- 
ship relation  as  to  third  person  holding  claim 
for  unpaid  price  of  horses  purchased  by  firm. 
—Moore  V.  Thompson,  184  P.  980. 

One  of  the  important  tests  in  determining 
the  exutence  of  a  partnerstdp  is  the  sharing 
of  profits  and  losses,  though  such  test  is  no 
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given  as  secarltj  tor  the  payment  of  money, 
or  for  the  performance  of  an  act  deemed  of 

value.— Id. 

A  power  of  attorney  given  by  legatees  to  one 

to  collect  their  legacieB  held  to  create  an  In- 
terest  in  favor  of  the  donee  of  the  power  only 
to  the  extent  of  reimburaenieut  and  compensa- 
tion, and  hence,  thoush  the  power  declared  that 
it  was  irrevocable,  the  legatees  migbt  revoke 
the  power,  and,  where  the  attorney  in  fact  had 

grocured  an  attorney  at  law,  the  legatees  may 
Bve  another  attorney  sabatituted  for  him. — Id. 
Where  legatees  jgave  a  power  of  attorney  to 
one  to  collect  their  legacies,  held,  that  revoca- 
tion of  the  power  would  not  deprive  the  attor- 
ney in  fact  of  any  right  to  reimbursement  for 
moneys  expended  'or  compensation  for  service* 
rendered. — ^Id.  , 
«B>43(2)  (Cal.)  The  interest  which  can  protect 
a  power  of  attorney  after  death  of  the  person 
who  creates  it  must  he  an  interest  in  the  thing 
itself,  a  power  coupled  with  an  interest  being 
a  power  which  accompanies  or  which  is  con- 
nected with  an  interest.— Todd  v.  Superior  Court 
of  California  in  and  for  City  and  County  of  San 
Francisco,  184  P.  U84. 

m.  BlftHTS  AlfP  LIABIUTXBS  AS  TO 
THIRD  PBRSOH 8. 

(A)  Powers  of  Avent* 

4=3»I3I  (Colo.)  When  the  agency  is  fanown,  and 
the  act  la  within  the  agent's  authority,  the 
presumption  is  that  the  iotentiou  is  to  bind  the 
principal,  and  not  the  agent. — Condit  v.  Merritt 
Printing  &  Stationery  Co.,  184  F.  381. 

(C)  UmaalliarlKed  and  Wvonr'nl  Aets. 

«=3|59(1}  (Mont.)  The  tort  of  an  agent  is 
within  tbe  course  of  his  employment  where  be, 
in  performing  it,  is  endeavoring  to  promote  tbe 
prmcipal'a  business.— Kirk  v.  Montana  Trans- 
fer Co.,  184  P.  B87. 

(B)  Tfotlcv  to  Arent. 

«=»i77(4)  (Wash.)  Where  an  agent  negotiatinR 
a  lease  for  a  landlord  agreed  with  tenant  that 
tbe  latter  should  make  alterations  on  the 
premises  contrary  to  a  restriction  contained 
in  the  lease,  and  the  tenant  relied  thereon  and 
expended  a  large  sum  of  money  in  making  the 
alterations,  the  knowledge  of  Uie  agent  was 
tt\0  knowledge  of  the  landlord.— Andersonian 
I^.  Co.  V.  Wade,  184  P.  327. 

PRINCIPAL  AND  SURETY. 

See  Bail,  ^=>75;  Corporations,  $=>545;  Es- 
toppel. ®=a22;  Guaranty;  Husband  and  Wife, 
€=9lu9;  Municipal  Corporations,  <&=»245. 

m.  DISCHARGE  OF  SURETT. 

®=>I23(3)  (Colo.)  Where  tbe  bond  given  by  a 
subcontractor  required  notice  to  the  surety  of 
the  sulicontractor'a  default  within  30  days,  and 
authorized  the  surety  to  complete  tbe  work, 
failure  to  give  tbe  required  notice  is  a  defense 
to  an  action  on  the  bond. — Southern  Surety  Co. 
v.  Cliria  Irving  Plumbing  &  Ueatmg  Co.,  184 

P.  ?>m. 

^=»l29fl)  (Colo.l  Waiver  is  always  a  question 
of  intention,  to  be  proved  either  by  express  dec- 
larations or  by  acta  and  omissions  from  which 
it  can  be  inferred;  and  hence  the  mere  fact 
tlint  a  surety  on  the  bond  of  a  subcontractor,  in 
order  to  avoid  litiRsition.  offered  to  make  pay- 
ment to  tile  freueral  contractor,  is  no  waiver 
of  the  provisions  of  the  hond  requiring  suit 
to  be  brought  within  time  limited,  and  requir- 
ing notice  of  default  to  be  given  the  surety. — 
Southern  Surety  Co.  v.  Cbris  Irving  Plumbing 
&  Heating  Co.,  184  P.  358. 

IV.  REMEDIES  OF  CREDITORS. 

^=»I49  (Colo.)  Whore  a  bond  siened  by  tbe 
surety  of  a  subcontractor  regiiired  suit  to  be 
begun  within  a  fixed  time,  held,  that  allegations 


BEPORTEB  1100 

and  proof  as  to  the  general  contractor's  knowl- 
edge of  claims  against  the  subcontractor,  etc., 
did  not  ezcnse  tne  general  contractor  for  tts 
failore  to  aae  within  the  time  fixed.— Sou tben 
Sorety  Go.  v.  Chris  Irving  E^umbing  &  Seat- 
inc  Co.,  184  P. 

PRIVILEGE 

See  GuBtoma  and  naagei,  ^olS, 

PROCESS. 

See.  Constitotional  Ijaw,  «s»309;  GorpoMtioiui, 

XL  SERVICE. 
(O)  PmfeUtwflon  or  OtMm  Sottefc 

e=a96Ci)  (Colo.)  Affidavit  for  service  by  pnbU- 
catioa  on  19  of  20  defendants  held  a  sufficient 
compliance  with  Mills'  Ann.  Code,  I  41,  as 
showing  that  defendants,  beside  the  10  which 
it  stated  resided  ont  of  the  state,  were  either 
nonresidents,  or  bad  departed  from  the  state 
without  intentlim  of  returning,  or  had  concealed 
themselves  to  avoid  eervioe,  so  that  personal 
service  could  not  be  made  within  the  state. — 
Hanshue  v.  Charles  B.  Uarvin  Inv.  Co..  184  P. 
289. 

Affidavit  for  service  by  pubUcation  held  snffi- 
cient  as  stating  that  the  post  office  address  of  a 
nonresident  defendant  was  not  known  to  affiant, 
so  that  the  court  had  jurisdiction  to  enter  decree 
against  such  defendant. — Id. 
<g=>l04  (Cal-App.)  Where  ,  constructive  service 
Is  permitted,  the  substantial  requirements  of 
the  statute  regarding  the  matters  to  be  stated 
in  the  published  notice  must  be  fu]filled.-~Beck 
V.  Kansome-Crummey  Co.,  184  P.  431. 

PROHIBITION. 

See  Courts,  «ss»207;  Indians,  «=>28;  Judges, 
«=943;   Pleading,  «s»214. 

.1.  MATURE  AKD  GROUNDS. 

4=>3(2)  (Cal.)  Where  it  does  not  appear  that 
petitioner  does  not  have  a  plain,  speedy,  aud 
adequate  remedy  by  appeal,  an  application  for  a 
writ  of  prohibition  will  be  denied. — Benvenuto 
V.  Superior  Court  in  and  for  Santa  Barbara 
County,  184  P,  672. 

^=^3(2)  (Okl.)  Where  an  inferior  court  has  ja- 
risdiction  of  the  subject-matter  and  the  parties 
to  an  action  and  an  appeal  will  lie  to  the  Su- 
preme Court  from  its  order,  prohibition  will  not 
issue,  though  trial  cou^t  make  an  erroneous  ap- 
plication of  the  law  in  the  determination  of  the 
issues. — Taylor  v.  Freeman,  184  P.  7(J1. 
<S==>5(1)  (Cal.)  An  application  for  a  writ  of 
prohibition  directed  to  an  inferior  court  will  be 
denied,  where  the  granting  ^  Ute  appHcatioQ 
would  require  tbe  appellate  court  to  anticipate 
the  action  of  the  inferior  tribunal.— Benvenuto 
v.  Superior  Court  in  and  for  Santa  Barbara 
County,  184  P.  «72. 

tSr»6(2)  (W^o.^  Under  Const,  art.  6.  H  2,  8,  pre- 
scribing jurisdiction  of  Supreme  Court,  and  lim> 
iting  its  power  to  issue  writs  of  prohibition  tc 
its  appellate  or  revised  jurladictiun,  except  as 
enlarged  by  its  "general  supcrinten^ng  control 
over  all  inferior  courts,"  SnprAne  Court  has  not 
original  jurisdiction  to  issue  writ  of  profalhi- 
tioQ  against  State  Engineer  to  restram  him 
from  holding  a  threatened  bearing  seeking  to 
cancel  a  permit  to  construct  a  reservoir,  under 
Comp.  St.  1910,  H  743-752,  the  State  Engi. 
neer  not  being  an  *^nferior  court"  within  the 
Constitution.— State  v.  True,  184  P.  229. 
<@=9l3  (Xev.)  Where  proceedings  in  prohibi- 
tion were  brought  to  restrain  district  judge 
from  hearing  a  motion  to  dissolve  a  prelim- 
inary injunction,  the  proceeding  will  be  dis- 
missed where,  upon  hearing.  It  appears  that 
tbe  motion  had  been  decided  and  the  injunc- 
tion dissolved  by  such  judge  prior  to  the  service 
upon  him  of  the  alternative  wrlL— State  T.  Di> 
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trict  Court  of  Sixth  Judicial  Dirt,  nsndioldt 
Countr,  184  P.  1023. 

n.  JUBXSDXOTXOir,  PRooEEDnrot, 

AUD  BEUBP. 

®=»20  (Cal.)  A  petition  for  a  vrit  of  pToUbi- 
tion,  reatraining  the  judge  of  tbe  8Ui>erior  court 
from  making  any  order  in  a  cause  in  which  a 
corpti'ration  was  a  party  other  than  to  transfer 
the  same,  held  insufficient  to  show  that  any  di- 
rect liability  of  the  jndce  as  a  former  stodkhold- 
er  of  the  corporation  existed  at  tbe  time  the  ap- 
plication for  change  of  place  of  trial  waa  made. 
—Favorite  v.  Supenor  Court  of  Blveraide  Coun- 
ty, 184  P.  15. 

4=>24  (Okl.)  On  petition  to  prohibit  county 
judge  from  appointing  receiver  in  divorce  ac- 
tion against  petitioner  because  without  juris- 
diction of  wife's  application  for  a  receiver, 
wherein  respondent  moved  to  dismiss  because 
district  Judge  of  district  in  which  coanl7  is  sit- 
uated was  within  each  district  and  county,  and 
because  petitioner's  differences  with  wife  had 
been  Bettlcd,  and  where  petitioner,  after  notice, 
did  not  answer  nitbin  time  fixed  by  rules  of 
Supreme  Court,  it  would  take  for  granted  the 
matters  alleged  in  motion  and  dismiss  petition. 
— Winningham  t.  Chase.  184  P.  126. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Courts,  ®=»7. 

PUBLIC  IMPROVEMENTS. 

Bee  Hmiidpal  Corporations,  «»269-668. 

PUBLIC  LANDS. 

See  Minea  and  Minerals.  e=»2S-3S. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Street  Batlroads,  «S382;  Telegraphs  and 

Telephones,  ^s>HIS. 

^»33  (Colo.)  Courts  must  assume  thnt  the 
Public  Utilities  Coniinissiun  and  cities  having 

Sower  to  regulate  rates  will  do  their  duty  and 
X  rates  that  are  fair  and  reasonable  so  as 
not  to  violate  Const,  art.  15,  S  8.  (Per  Bur^e, 
J.).— City  and  Coun^  of  Denver  v.  Mountun 
States  Telephone  &  Telegraph  Co.,  184  P.  604. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Ballroads; 
Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

See  Adverse  Possession,  4=3llO,  114 ;  Appeal 
and  Error,  €=»179,  719.  1041;  Evidence,  *=» 
181,  431;  Judgment,  ®=>(;82;  Mines  and  Min- 
erals, ^38,  78;  Pleading,  «=»230:  Taxa- 
tion, €=>529;  Vendor  and  Purchaser,  ^=> 
104. 

L  HIOHT  OF  AOTIOK  AND  DEFENSES. 

^=»4  (Okl.)  A  purchaser  at  an  administrator's 
or  guardian's  sale  cannot  maintain  an  action 
to  quiet  title,  and  thereby  attempt  to  indirectly 
defeat  the  right  of  appeal  of  minors,  especially 
where  the  effect  is  to  subject  same  parties  to 
repeated  litigations  over  same  Bubject-matter. 
-BaJdridge  v.  Smith,  134  P.  153. 

(Or.)  Equity  had  jurisdiction  of  a  suit  to 
quiet  title,  brought  by  a  party  in  possession  of 
the  land  in  di^iputo,  since  he  could  not  prose- 
cute an  action  in  ejectment,  and  in  the  suit  he 
had  a  right  to  ha\p.  title  adjudicated^Kruezer 
T.  Brooks,  184  P.  28S. 


«=»7(1)  (ColJ^p.)  Where,  by  contract  with  tbe 
assignee  of  a  contract  to  convey,  a  third  person 
assumed  no  obligations  towards  the  vendor  so 
as  to  bring  herself  into  privity  with  the  veu-- 
dor,  she  acquired  no  rights  under  her  contract, 
which  did  not  operate  as  an  assigument,  and, 
having  no  rights,  there  was  nothing  for  her 
to  forfeit  to  the  vendor,  who  was  entitled,  how- 
ever, to  have  removed,  in  an  action  to  quiet  ti- 
tle, her  claim  operating  as  a  cloud  on  title. — 
Bishop  T.  Barndt,  184  P.  901. 

n.  PROCEEDINGS  /AND  BELIEF. 

4=944(3)  (Okl.)  In  action  by  a  minor  a  freed- 
man  atizen  of  tbe  Creek  Nation,  by  bis  guard- 
ian, to  recover  land  from  defendants  in  pos- 
session claiming  some  right,  title,  and  interest 
under  an  oil  and  gas  lease  from  former  guard- 
ian, which  plaintiff  alleged  to  be  without  con- 
sideration, held  on  the  evidence  that  finding  of 
court  for  defendants  was  not  against  the  dear 
weigt^  of  the  eTidence.^Dnrant  T.  Black,  184 

^  RACE. 

See  Ubel  and  Slander,  «=>15. 

RAILROADS. 

See  Appeal  and  Error.  «=s»079:  Bills  *  and 
Notes,  ^=3868;  Commerce,  ^s»27;  Contracts, 
(S=3301:  Street  Bailroada;  Taxation,  «S9 
144,  14^. 

T.  BIGHT  OF  WAT  AND  OTHEB  IN- 
TEBEST8  IN  UiND. 

®=»72(1)  (Wash.)  Covenant, on  which  land  was 
conveyed  to  a  railroad  company,  that  it  should 
construct  and  maintain  a  railroad  through  it, 
did  not  require  the  company  to  operate  the  road 
in  perpetuity,  and  was  substantially  compiled 
with  by  operation  for  25  years. — Scheller  t.  Ta- 
coma  Ky.  &  Power  Co..  184  P.  344, 
#=>72(5)  (Wash.)  An  agreement  on  which  land 
was  deeded  to  a  railroad  company,  providing 
for  construction  and  maintenance  of  a  railroad 
through  the  land,  held  to  create  a  covenant 
running  with  the  land,  and  not  a  condition  sub- 
sequent.—Schelle^  T.  Tacoma  By.  &  Power  Co., 
184  P.  844. 

<^72(8)  (Wash.)  When  an  agreement  on 
which  land  is  conveyed  to  a  railroad  company 
creates  a  covenant  running,  with  the  land,  one 
acquiring  title  to  the  remainder  of  the  grantor's 
tract  by  mortgage  foreclosure  is  proper  par^ 
to  mniutain  action  for  breach  of  the  covenant. — 
Scheller  v.  Tacoma  By.  &  Power  Co.,  184  P. 
844.  ■ 

VX  OONSTBUCTION.  MAINTENANCE, 
AND  EQinPMENT. 

€=»95(1)  (Wash.)  A  railroad's  duty  to  maintain 
a  sidewalk  leading  up  to  its  track  crossing  a 
highway  Is  not  imposed  by  Bem.  Code,  S  S7S0 
et  seq.,  which  relate  only  to  stock  crossings,  nor 
by  Laws  1907,  p.  192,  giving  railroads  author- 
ity to  cross  highways,  but  is  a  duty  imposed  by 
the  common  law. — Bullock  v.  Xakima  Valley 
Transp.  Co..  184  P.  641. 

$=395(5)  (Wash.)  The  common  law  imposes  the 
duty  upon  a  railroad  crossing  a  highway  to 
maintain  that  portion  of  the  highway  used  or 
occupied  by  it,  and  where  the  railroad  company 
made  a  fill  and  replaced  a  sidewalk,  it  was  its 
duty  to  maintain  such  walk  in  a  reasonably  safe 
condition.— Hnllock  v.  lakima  Valley  Transp. 
Co.,  184  P.  (141. 

€=»l  14(1)  (Wash.)  In  an  action  against  a  coun- 
ty and  a  railroad  for  injuries  by  a  defective 
sidewalk  both  on  the  right  of  way  and  tho 
highway,  the  submission  of  the  case  to  the 
jury  on  the  theory  that  the  railroad  merely  had 
a  statutory  right  to  cross  the  highway  was  not 
a  fatal  variance,  where  the  complaint  alle^ied 
that  the  railroad  owned,  controlled,  ana  main- 
tained the  right  of  way.— Bullock  v.  Yakima 
Valley  Transp.  Co.,  181  P.  WL 


Digitized  by 


Google 


184  PAGIFIG  RBPOSTER 


1102 


VllX.  imDEBTEDNESS.  BEOTTRITIES, 
UEirS.  Aim  MOBTOAaES. 
(A)  Halare  and  Oxtoat  of  Uablllilea. 

^=3171(10)  (Okl.)  In  a  foreclosure  suit  aKOl&st 
railroad  property,  wherein  a  receiver  waa  ap- 
pointed, ana  in  which  other  mortgagees  inter- 
vened, seeking  to  foreclose  interventiona  of  la- 
borers and  materialmen  to  establish  prior  liens, 
under  Rev.  Laws  1910,  U  3868-3871,  filed  more 
than  a  year  later  on  which  no  suit  bad  been 
commenced  within  one  year  after  accrual,  were 
barred  by  auch  sectionB.— InterurbaD  Const. 
Co.  V.  Central  State  Bank  of  Kiefer.  184  P. 
905. 

«s»l77(10)  (Okl.)  Where  creators  of  insolvent 
railroad  mortgagor,  for  wbidi  a  receiver  had 
been  appointed  in  a  foreclosure  suit,  basing 
their  right  to  have  their  claims  adjudged  liens 
prior  to  those  of  mortgagees,  under  Bev.  Laws 
1910.  II  3868-S871,  failed  to  sue  within  one 
year  from  accrual  of  daims  and  to  give  defend- 
ant the  statutory  notice,  and  to  intervene  in 
mortgagee's  suit  to  foreclose  within  one  year 
after  such  accrual,  their  right  to  preference 
lien  over  that  of  morteageea  was  barred  by 
limitation  named  fn  sach  sections.— Interurban 
Const  Co.  rt  Central  Bute  Bank  of  Kiefer, 
184  P.  905. 

(B)  ForecloMnre  of  Uena  and  HortarasM. 

«=9l97  (Okl.)  Where  court  of  eqnity  at  suit  oi 
creditors  acquires  Jurisdiction  to  establish  pri- 
ority of  liens  upon,  and  orders  distribution  of 
proceeds  of  sale  of  property  of  insolvent  rail- 
road corporation,  and  certain  creditors  claim 
priority  of  payment  of  their  claims  to  those  of 
mortgagees,  because  claims  were  for  material 
and  labor  furnished  for  betterment  within  six 
months  before  appointment  of  a  receiver,  who 
operated  the  railroad's  property,  for  three 
years  and  then  sold  it  under  court's  order,  equi- 
ty would  decree  a  Uen  to  such  daimants  prior 
to  prior  mortgage  lien  on  net  surplus  income 
only  arising  from  receiver's  operation,  and  not 
from  proceeds  of  -sale.— Interurban  Const.  Co. 
V.  Central  State  Bank  of  Kiefer,  184  P.  006. 

Where  there  was  no  divers'ion  by  receiver  of 
insolvent  railway  corporation  of  income  derived 
from  Its  operation  to  betterments  of  property, 
and  entire  income  went  into  operating  expenses 
and  taxes,  after  which  there  was  no  net  In- 
come but  a  deficit,  which  was  paid  from  pro- 
ceeds of  sale  of  mortgaged  property,  mechan- 
ic's lien  claimants  were  not  entitled  to  equita- 
ble lien  on  money  in  receiver's  hands  from  sale 
of  mortgaged  property,  as  against  liens  of  pri- 
or mortgagees,  suing  to  foredose.— Id. 

X.  OPEBATION. 
(D)  lafarles  to  Lieeniieea  or  TMspauera 

la  General. 

4=3274(3)  (Cal.)  When  one  of  two  railroad  com- 
panies, whose  lines  intersect  at  a  place  where 
there  is  no  other  public  way,  estabkahes  a  pas- 
senger station  near  the  crossing,  auch  company 
is  charged  with  a  duty  to  exercise  reasonable 
care  to  have  suitable  station  grounds  and  to 
keep  tbem  safe  and  convenient  for  persons  there 
for  any  lawful  purpose. — Green  t.  South  San 
Francisco  R.  &  Power  Co»  184  P.  669. 

(F)  AccldentN  at  CroaalnBB. 

€ss>3l2(4)  (Cal.)  Where  one  was  thrown  onto 
a  railroad  track  by  an  automobile  at  a  cross- 
ing, and  the  engineer,  if  he  had  exercised  due 

care,  could  have  seen  him  in  time  to  have  stop- 
ped the  train,  but  failed  to  do  so,  the  railroad 
was  liable  £or  running  over  him. — Ching  Wing 
T.  Southern  Pac.  Co.,  184  P.  949. 

(G)  Injarlea  to  Persons  oa  or  mmmt  Tracks. 

«=>356ri)  (Ohl.)  An  instruction  that  where  a 
railroad  track  nas  been  used  for  a  long  time 
as  a  common  passageway  by  the  public  with 


the  railroad's  knowledge  or  tadt  consent,  or 
whofe  in  the  exercise  of  ordinary  care  it  must 
have  known  such  use,  a  pedestrian  so  using 
its  track  is  a  licensee,  held  proper.— Mlaaonn, 
K.  &  T.  Ry.  Co.  V.  Wolf.  184  P.  765. 
«=»3S6(4)  (Okl.)  That  railroad  had  placed  signs 
along  its  right  of  way  and  given  printed  cards 
to  pedestrians  warning  against  trespaaring  did 
not  absolve  it  from  doty  imposed  by  custom 
of  the  public  to  use  it  as  a  pathway  which  bad 
ripened  into  a  license,  wliere  there  was  no  evi- 
denoe  that  injured  man  had  ever  teen  one  of 
the  cards,  and  where  custom  had  continued  after 
the  signs  and  the  cards.— Missoari,  K.  ft  T.  By. 
Co.  V.  WolL  184  P.  765. 
«=3359(11  (CaL)  Where  a  railroad  company 
runs  on  its  track  on  Its  own  land,  and  not  on 
a  public  way,  one  who  goes  on  the  right  of 
way  without  the  consent,  express  or  imphed.  of 
the  company,  is  a  trespasser,  and  the  company 
owes  bim  no  duty,  except  to  use  ordinal^  care 
to  avoid  injnring  him  after  seeing  him  tti 
danger.— Green  v.  Sooth  San  Frandsco  R.  A 
Power  Co.,  184  P.  660. 

The  duty  of  a  railroad  towards  trespassers  on 
its  right  of  way  is  not  changed  with  regard 
to  either  road,  when  two  railroads  cross  each 
other  at  a  place  where  there  is  no  other  public 
way.— Id. 

^370  (Okl.)  At  places  constantly  used  by  pe- 
destrians the  railroad  company  must  anticipate 
the  presence  of  persons  on  the  track,  keep  a 
reasonable  lookout  for  them,  give  warning  sig- 
nals, and  moderate  speed  of  trains  so  as  to  ena- 
ble them  to  escape  injury,  and  its  failure  to  do 
so  will  make  It  liable  to  any  person  thereby  in- 
jured, and  who  is  not  himself  guilty  of  contrib- 
utory negligence.— Missouri,  £C  &  T.  R.  Co.  v. 
Wolf,  184  P.  765. 

«=>372(5)  (Okl.)  At  places  constantly  used  by 
pedestrians,  the  railroad  must  anticipate  the 
presence  of  persons  on  the  track  and  moderate 
the  speed  of  trains.— Missouri,  K.  &  T.  By.  Co. 
v.  Wolf,  184  P.  765. 

^376(1}  (Okl.)  Where  deceased  waa  walking 
along  railroad  track  near,  but  not  on,  a/public 
crossing  which  to  railroad's  knowledge  the  pub- 
lic bad  long  before  been  accustomed  to  use  as 
a  pathway  and  where  deceased  was  distinctly 
visible  for  a  considerable  distance,  the  railroad 
was  bound  to  use  reasonable  and  ordinary  care 
for  hii  satiety,  and  its  failure  to  do  so  made  it 
liable.— Missouri,  K.  A  T.  By.  Go.  t.  WoU.  184 
P.  765.  J  ™, 

«=s>397(7)  (Okl.)  An  instruction,  that  jnry 
might  consider  whether  or  not  statutory  signals 
were  ^ven  in  determining  warning  waa  giv- 
en an  injured  pedestrian  on  the  track,  is  prop- 
er.—Missouri,  K.  A  T.  By.  Co.  v.  WoL^  184  P. 
705.  . 
«^0f  (1)  (Okl.)  A  requested  instmctioD  that,  if 
defendant  railroad  company  had  posted  the  *'uo 
trespass"  signs  and  had  otherwise  notified  per- 
sons not  to  use  its  track  as  a  pathway,  ttersons 
thereafter  using  it  were  trespassers,  held  incor- 
rect in  not  taking  into  consideration  that  con- 
tinued use  of  track  as  a  pathway  may  place  ad- 
ditional burden  on  the  company  to  look  oat  for 
persons  thereon^MiBBonri,  K.  &  T.  By.  Go.  t. 
Wolt  184  P.  765. 

RAPE 

See  Criminal  Law,  «b444,  448,  814,  1036, 
1170VS ;  Witnesses,  «s>387. 

I.  OFFEHSES  AMD  BESPOHSIBIIim 
THEREFOB.  ' 

•@=>4  (Okl.Cr.App.)  Proof  that  prosecutrix 
was  guilty  of  improper  relations  with  other 
men  is  no  defense  to  the  charge  of  statutory  . 
rape.— Clowers  v.  State,  184  P.  790. 
^=>4  (Okl.Cr.App,)  In  a  prosecution  for  stat- 
utory rape  it  is  no  defense  that  prosecutr^ 
prior  to  the  time  charged  had  sexual  inter- 
course with  other  men.— Allen  t.  State,  184  P. 
793. 
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n.  VBOaSCUTZOH  ANDPUHIBHIfEirT. 
(B)  BtMWM. 

«=»S3(1)  (01d.0rjtpp.)  In  prosecadon  for 
statutory  rape,  evidence  held  to  BUBtain  a  con- 
Tiction.— Olowera  v.  State,  184  P.  790. 
«=»52(1)  (OkLCr.App.)  Evidence  in  a  prose- 
cution for  Btatutory  rape  held  auffident  to  sus- 
tain a  conviction.— Allen  v.  State,  184  P.  793. 
^:>54{1>  (Kan.)  In  p'roBecotion  for  rape  on 
a  girl  12  years  of  age,  an  instruction  that,  if 
jury  believed  complainant's  testimony,  they 
might  convict,  even  if  tiiere  was  no  corrobo- 
rating evidence,  ms  proper.— State  t.  Loomer, 
184  P.  723. 

(C)  Trl&l  ukd  Review. 

4=^59(8)  (Kan.)  In  prosecution  for  rape  on  a 
girl  of  12,  wherein  complainant's  story,  on 
which  state  principally  relied,  did  not  lack  cor- 
roboration, refusal  to  instruct  that  the  charge 
was  easy  to  make,  difficult  to  prove,  and  more 
difficult  to  disprove,  and  to  caution  jury  on  that 
account  to  weigh  testimony  carefully  and  with- 
out bias,  was  not  reversible  error,  where  Jary 
were  told  to  waigb  all  tba  evidence^— State  t. 
Loomer,  184  P.  12&. 

RATE. 

See  Corporations,  4=»394;  Municipal  Corpo- 
rations, ^>Ce;  Public  Service  OommlBSions, 
4s»88;  Telegraphs  and  Telephones,  ^=>33. 

REAL  ACTIONS. 

See  Partition;  Quieting  TiUe. 

RECEIVERS. 

See  Banks  and  Banking,  «=>49,  77;  ProhlU- 
tlon,  «=324;  Bailroads,  «=»171,  197;  Stat- 
utes, ^ll-f. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law.  ^»371;  Indictment  and  In- 
formation, «»132. 

4s>7(8)  (Colo.)  Information  cSmrging  receiving 
of  stolen  goods  need  not  name  the  person  from 
whom  goods  were  reeeived^-Oastner  v.  People, 
184  P.  887. 

4»8(8)  (Colo.)  In  prosecution  for  receiving 
st<den  goods,  evidence  held  to  show  that  com- 
pany fropi  which  goods  were  claimed  to  have 
been  stolen  was  in  fact  the  owner.-OastneT  T. 
People,  184  P.  387. 

RECOGNIZANCES. 

See  Bail,  ^16. 

RECORDER'S  COURT. 

See  Coorts,  «=>190.  487. 

RECORDS. 

See  Appeal  and  Error.  «=>248.  528-715,  1127; 
Chattel  MortgaRea,  ©ssieS,  229,  280:  Courts, 
«=>35.  202;  Criminal  Law,  <^1H9,  1130; 
Evidence,  «33l81,  366;  Justices  of  the 
Peace,  «=>53;  Mortgages,  4^171;  Vendor 
and  Purchaser,  «=»221.  231;  Wills,  <^370. 

RED  LIGHT  ABATEMENT  ACT. 

See  Evidence,  «=>67;  Nuisance,  «=>77,  81,  84. 

REFERENCE. 

See  New  Trial,  «s»164. 

I.  NATURE,  asoirims,  and  order 

OF  REFERENCE. 

®=»8(1)  (Okl.)  Under  Rev.  Laws  1910,  S8 
5018,  60194  the  court  has  authority  to  make 
an  order  of  refereoce  without  consent  of  the 
parties  to  a  salt  involving  an  examinatiott  of 


records  of  a  county  Judge  to  determine  the 
amount  of  bis  liability  on  his  official  bond,  or 
may  do  so  over  objections  of  one  or  all  of  such' 
parties.— Frear  t.  State,  184  P.  771. 

REFORMATION  OF  INSTRUMENTS. 

X.  RIGHT  OF  ACTION  AND  DEFENSES. 

4=9 17(2)  (Or.)  Though  the  deed  which  nlain- 
tifE  sues  to  correct  was  prepared  in  the  office  of 
hla  attorney,  it  waa  not  neceasarily  any  the  leaa 
a  mistake  to  include  the  disputed  clause.— Welch 

V.  Johneon,  184  P.  280. 

®»25  (Or.)  That  the  deed  whose  reformation 
Is  sought  was  prepared  in  the  office  of  plain- 
tiff's attorney  ui  properly  considered  on  the 
point  that  to  be  relieved  from  mistake  it  moat 
appear  the  mistake  was  not  due  to  party's  neg- 
ligence.—Welch  V.  Johnson,  1S4  P.  280. 

The  n^ligence  whidi  would  prevent  rdief 
from  mistake  in  a  deed  by  reformatio]!  of  the 
instrament  must  be  such  as  amounta  to  viola- 
tion of  a  positive  duty  owing  the  other  party. 
-Id. 

4s»29  (Or.)  Against  persons  to  whom  notti  and 
mortgage  security  were  assigned,  before  ma- 
turity and  without  knowledge  of  defects,  by 
payee  on  their  sgreement  to  furnish  blm  a 
home  thereafter,  tbelr  obligation  in  which  re- 
Bi>ect  they  have  fulfilled,  there  can  he  no  ref- 
ormation of  the  assigned  instrnmeiits;  the  as- 
signees being  holders  in  due  course,  who  un- 
der L.  O.  Ia.  S  5800,  hold  the  instrumenta  free 
from  any  defenses  which  might  have  been 
available  against  the  payee. — Hallberg  v.  Har- 
riet, 184  P.  549. 

n.  FROOEEDINQS  AND  RELIEF. 

«=>36(1)  (Or.)  In  suite  to  reform  a  written 
instrument  on  the  ground  of  mistake,  the 
complaint  most  dearv  >tate  what  the  ongiDal 
agreement  of  the  parties  was,  and  point  out 

with  precision  wherein  there  was  a  misunder- 
staDdii)^,  that  the  mistake  was  mutual  and  did 
not  arise  from  the  gross  negligence  of  the 

filaintiff,  or  that  the  misconception  originated 
n  the  fraud  of  tiie  defendant— Peninsula  Lum- 
ber Co.  V.  Royal  Indemnity  Co.,  184  P.  562. 
^s»43  (Or.)  In  action  to  correct  alleged  mu- 
tual mistake  in  Indemnity  policy,  plaintiff  has 
burden  of  proving  the  mistake  by  a  preponder- 
ance of  evidence. — Peninsula  Lumber  Co.  v. 
Royal  Indemnity  Co.,  184  P.  562. 
®=»45(14)  (Or.)  In  action  to  correct  employer's 
liability  policy  upon  ground  that  words  "No 
exceptions"  bad  by  mistake  been  placed  after 
printed  statement  that  no  such  iuiturance  bad 
"been'  canceled  or  the  renewal  thereof  refused, 
except  as  follows,"  evidence  held  to  prepon- 
derate against  the  claim  that  the  mistake  was 
mutaal.— Peninsula  Lumber  Co,  T.  Royal  In- 
demnity Co.,  184  P.  562. 

REHEARING. 

See  Appeal  and  Error,  «=3S32. 

RELATION  BACK. 

See  Bankruptcy,  «=»418. 

RELEASE. 

See  Bankruptcy,  ^387:   Guaranty,  ^»49; 
Landlord  and  Tenant,  «c»19S. 

RELIGIOUS  SOCIETIES. 

^=97  (N.M.)  Individual  members  of  an  annual 
church  conference,  which  invited  proposals 
from  communities  of  donations  towards  erec- 
tion of  a  denominational  college  and  accepted 
one  proposal,. and  thereafter  voted  to  form  a- 
corporation  under  Cede  1915.  II  1050-1061.  for 
religious  purposes  without  cai^U  stock,  where 
subscription  contracts  were  '  "  "  '  '  •  it,  and 
through  ita  board  of  trus  '*d  an 
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indebtedaeBs,  the  individuals  approving  the  ac- 
tion taken  were  not  linble  for  ita  debts. — Kemp 
v.  New  Mexico  Annual  Conference  of  the 
MflthodiRt  Episcopal  Church.  South,  184  P.  484. 
4=335  (Colo.)  Where  a  church  congregation  per- 
mitted a  Roman  Catholic  church  to  come  under 
control  of  the  Ortbodox  Greek  Catholic  Church 
and  HO  remain  far  about  nine  years,  during 
which  time  the  church's  debts  wi<r<>  iHiid  and 
its  property  improved  at  coniidcrablo  cost, 
laclioH  prevent  rp<c>verj'  of  the  property  by  con- 
gregatiiin's  grantee. — Greek  Catholic  Church  of 
St,  Michaola  v.  Roizdeetvensky,  184  P.  290. 

REPLEVIN. 

See   Appeal   and   Error,   «=»1149;  Chattel 
Mortgages,  «i=s>2^:  rieading,  iS=r>ll,  4(^. 

I.  BIGHT  OF  ACTION  AVD  DEFENSES. 

(Utah)  The  essential  elements  of  an  ac- 
tion in  claim  and  delivery  are  the  same  as  in 
the  common  law  action  of  replevin.— Bush  T. 
Bush,  184  P.  823. 

«S38<4)  (Utah)  Owner  has  no  right  to  bring 
action  in  claim  and  delivery,  unless  he  i»  entitled 
to  immediate  posHCRsion  of  the  proper^.— Bush 
V.  Bush,  184  P.  823. 

IV.  PUEADINO  ANB  EVIDENCE. 

iS=»58  (Utah)  Complaint  in  action  in  claim 
and  delivery  should  state  facts  from  which  it 
may  be  infrrreil  with  reasonable  certainty  that 
plalntifE  is  entitled  to  possessicHi  of  property  at 
time  of  commencement  of  actioa;  an  aUegation 
of  ownership  being  insufficient,  inasmuch  aa 
owner  may  not  be  entitled  to  poBSesalon. — 
Bush  V.  Bush,  184  P.  823. 

Complaint,  in  action  in  claim  and  delivery, 
held  defective  in  failing  to  allege  plalntifTft 
right  to  posseasion  of  the  property  at  the  time 
of  bringing  the  actlon^Id. 


See  Domicile. 
See  Taxation. 


RESIDENCE. 
REVENUE, 


REVIEW. 

See  Appeal  and  Error. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  «s»42-78. 
RISKS. 

See  Master  and  Servant,  «=3204-223. 


See  Highwaya. 


ROADS. 
ROBBERY. 


€=s>l5  (Cal.App.)  In  a  prosecution  for  robbery, 
where  defendant  was  charged  as  a  principal  on 
the  theory  that,  although  not  present  at  the 
time  of  the  robliery.  he  aided  and  abetted  in 
its  commission,  under  Pen.  Code,  §  971.  it  was 
not  uoces»iiry  that  a  detailed  plan  of  the  rob- 
bery bad  been  arranged  among  the  different 
particK  charged  with  the  crime.— People  v.  Bar- 
tori.  1S4  I*.  879. 

<S=24(1)  (Cal.App.)  Evidence  held  sufficient  to 
s«stain  a  convictiwn  of  robbery.— People  v.  Sar- 
tori,  1>4  P.  879. 

SALES. 

See  Appeal  and  Error,  e=>171.  lOfiG:  Bills  and 
Notes.  «&=3:!4i),  :570,  41)7;  Chattel  Mortgages, 
®=3210,  '2:iO;  Commerce,  ®=>;i3;  Corpora- 
tions, C=Jl);i,  204;  Customs  luid  Usages,  <©==> 
15;  Friiuds,  Statute  of,  O='10(i;  Limitation 
of  Actions,  ^=24;  Minos  and  Alinurals,  0= 
55;  Mortgages.  C=s5(t2;  New  Trial,  ®=9l05; 
Taxation,  C^'tiSS;  Vendor  and  Purchaser. 


I.  BEQUramiS  AND  VAUDITT  OT 
CONTRACT. 

^»32  (Wash.)  In  an  action  (or  damages  for 
defendant's  refusal  to  accept  and  pay  for  timber 
products,  which  plaintiff  claimed  it  bad  con- 
tracted to  purchase,  correspondence  betw^n 
the  parties  nc'd  not  to  show  any  meeting  of  the 
minds;  it  appearing,  after  defendant  agreed  tu 
the  terms,  plaintiff,  the  seller,  instead  of  nc- 
oepting,  countered  with  a  ■  new  proposal. — ■ 
Sehulze  v.  Genera!  Electric  Co.,  184  P.  342. 
€==>38(3)  (Okl.)  False  representations  in  sale 
of  a  jack,  that  he  was  all  right  and  8|  good 
breeder,  were  not  eipressions  of  opinion  as 
to  value,  but  representations  of  material  ex- 
trinsic facts  afTecting  value,  sufficient  on  which 
to  predicate  an  action  for  rescission  of  con- 
tract.—liaya  V.  Arbilt,  184  P.  M-l. 
^^41  (Okl.)  The  rule  of  cavt^at  emptor  does 
not  apply,  where  the  seller  fraudulently  con- 
ceals a  latent  defect  affecting  the  value  of  the 
property  for  the  purpose  for  which  it  Is 
bought.— Hnys  v.  Azbill.  184  P.  945. 
«=353(1)  (Wash.)  Where  the  negotiations  be- 
tween the  buyer  and  seller  consisted  wholly  of 
letters  and  telt^rama,  it  it  for  the  court  to  de- 
termine as  a  mutter  of  law  whether  such  cor- 
respondence constituted  a  contract.— Schulze  v. 
General  Electric  Co.,  184  P.  342. 

VI.  WABBANTXES. 

<S»267  (Kan.)  Where  written  terms  of  a  deal- 
er's contract  and  order  expressly  warranted  a 
machine  sold  thereunder  to  do  good  work  when 
properly  set  up  and  adjusted,  no'  issue  could 
be  raised  by  buyer  on  an  alleged  implied  war- 
ranty as  to  its  fitness  for  the  use  for  which  it 
was  intended. — Advance-Rumely  Thresher  Co. 
T.  Nelson,  184  P. 

«=»287(3)  (Okl.)  Where  a  person  kept  and  used 
personal  propAty  for  about  2%  years,  his  offer 
then  to  return  it  because  it  was  cot  as  repre- 
sented was  too  late,  and  the  delay  in  offering 
to  return  was  unreasonable  as  matter  of  law. 
—Western  Silo  Co.  v.  Cousins,  184  P.  92. 

Vlll.  BEMEDXBB  OF  BUTES. 

(C)  Aetlon*  tor  Br«aolt  ot  Contract. 

<@=34I7  (Kan.)  In  action  for  breach  of  con- 
tract to  furnish  fuel  oil  for  two  years,  beginoins 
October  1,  1912,  evidence  held  sufficient  to  sup- 
port a  finding  that  its  market  price  during  that 
period  was  above  58  cents  per  barrel,  f.  o.  b. 
cars  at  refinery  in  section  of  couiiti^  to  which 
contract  related.- Bagby  r.  Straub.  184  P.  716. 
<^=>4I8(1)  (Kan.)  In  action  for  breach  of 
contract  to  furnish-  at  a  stated  price  from 
4.000  to  6,000  barrels  of  fuel  oil  per  month 
for  two  "years,  requiring  buyer  to  take  max- 
imum amount  if  offered,  the  seller's  liability, 
where  measured  by  ordinary  rule  of  difference 
between  contract  and  market  price,  is  based 
upon  nondelivery  of  minimum  amount  only, 
though  deliveries  of  intermediate  amount  were 
made  during  contract. — Bagby  v.  jStraub,  184 
P.  716. 

(D)  Action*  and  Conntvrolnlma  for  Breach 
of  Warrant r. 

^=943 1  (Utah)  A  clause  in  a  "guaranty  con- 
tract," in  which  a  scUcr  represented  and  war- 
ranted a  stallion,  "this  contract  expires,  and 

the  seller  is  hereby  i-eleased  from  any  further 
obUj;ation8  to  the  purchaser  after  April  1, 
1915,"  was  not  a  covenant  or  agreement  not  to 
sue  on  the  contract  after  April  1,  1915.— Clai^ 
V.  Lund.  1«4  P.  S21. 

A  clause  in  a  "guaranty  contract,"  in  which 
a  seller  warranted  a  stallion  to  be  serviceably 
sound,  "this  contract  expires,  and  the  seller 
is  lieroby  released  from  any  further  obligations 
to  the  purcfaascrs  after  April  1,  1915,"  had  the 
effect  of  releasing  the  seller  from  any  duties 
or  defaults  occurring  after  April  1,  1915,  but 
did  not  prevent  the  purchasers  from  suin^  for 
defaults  occurring  prior  to  such  date.— Id. 
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4=s>439  (OU.)  In  suit  on  note  for  pnrchaM 
price  of  personul  prouertr,  maker  pleading  as 
a  defense  a  breach  ot  warrant;  as  to  quality 
has  burden  to  prove  breach  and  amount  of  dam- 
ancs. — Western  Silo  Co.  t.  Cousins,  1S4  P. 
92. 

®^442f2)  (Okl.)  In  suit  on  a  note  for  purchase 
price  of  personal  property,  where  maker  pleads 
a  breach  of  warranty  as  to  quality,  measure 
of  damages  for  breach  is  difference  between  val- 
ue of  property  as  it  was  warranted  to  be  and 
its  actual  value.— Western  Silo  Go.  v.  Consina, 
184  I'.  92. 

4s442{4)  (Wash.)  The  measure  of  damages  for 
breach  of  warranty  in  sale  is  the  difference  be- 
tween the  property's  actual  value  at  the  time 
and  place  of  sale  and  delivery,  and  what  it 
would  then  and  there  have  been  worth  had  it 
been  as  warranted ;  and  this  though  it  was 
bought  on  a  bill  of  lading,  it  by  buyer's  direc- 
tions and  according  to  the  invoice  he  received 
being  shipped  for  delivery  at  a  certain  place, 
and  there  being  no  evidence  that  seller  bad 
notice  or  intimation  that  it  was  to  be  diverted 
to  any  other  market — Connor  &  Gn^er  v.  For- 
est Mills  of  British  Columbia,  Ltd.,  184  P.  319. 
^442(6, 7)  (Okl.)  Under  Rev.  Lews  1910,  » 
2S65,  2866,  the  detriment  caused  by  breach 
of  warranty  of  fitness  of  personalty  for  partic- 
ular purpose  is  tho  excess,  if  auy,  of  the  value 
it  would  have  had  at  time  to  which  warranty 
referred,  if  it  had  complied  therewith,  over  its 
actual  value  then,  with  fair  compensation  for 
lo8»  incurred  by  an  effort  in  good  faith  to  use  it 
for  such  pnrpose.— Weatem  Silo  Go.  t.  Cooalns, 
184  P.  92. 


IX.  COMBITIOHAI.  SALES. 

€=>459  (Idaho)  Where  each  of  sev^al  persona 
ordered  a  range  from  a  manufacturer,  and  in 
payment  gave  a  note  expressing  the  condition 
that  it  should  be  void  omy  on  refusal  to  make 
delivery,  the  transactions  were  conditional 
sales,  and  the  ranges  remained  manufacturer's 
iroperty  until  deliveries  were  made. — ^Wrought 
ron  Range  Co.  t.  Kieb,  184  P.  627. 
«=»479(7)  (Wash.)  In  an  action  by  conditional 
vendors  to  cancel  contract  and  forfeit  the  buy- 
er's rights  for  defanlt  in  payment  of  the  first 
installmeut,  evidence  held  to  sustain  the  trial 
fKiurt's  finding  that  the  buyer  had  defaulted.— 
Johnson  v.  Clements,  184  P.  318. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PtTBI.10  8CHOOIA. 

(D)  Diatrlot  Pvepertr*  UoMtvMts,  and  ' 
X.l«bllltlefl. 

«=»78  (Kan.)  Under  Gen.  St.  1916,  |  8976.  au- 
thorizing a  school  board  to  provide  necessary  ap- 
pendages for  a  scfaoolhouse,  it  may  bind  district 
to  pay  for  drilling  of  well  in  school  yard  to  sup- 
ply drinking  water,  though  no  saitable  water  is 
.found  and  well  is  entirdy  Talueless.— Schofield 
V.  School  DiBt  No.  113,  Labette  County.  184  P. 
480. 

The  power  of  a  school  district  to  contract  Is 
only  such  as  is  conferred  by  statute,  expressly  or 
by  fair  implication,  and  persons  dealing  with  It 
nre  charsed  with  notice  of  this  limitation. — Id. 
•S=»79  (CalApp.)  Under  Pasadena  City  Char- 
ter, art.  16  (as  to  the  department  of  educa- 
tion) §S  6,  7,  the  board  of  education  was  au- 
thorized to  appoint  a  superintendent  of  schools, 
to  fix  his  salary,  and  to  limit  Ma  term  of  of- 
fice to  the  four  years  specified  by  Pol.  Code,  J 
1793,  which  the  electors,  in  adopting  the  char- 
ter, and  the  Legislature,  in  ratifying  it,  intend- 
ed should  control  as  to  the  term  of  office. — 
West  v.  Board  of  Education  of  Pasadena  City 
School  Dist.,  184  P.  877- 
«=980(1)  (Cal.App.)  Where  the  resolution  of 
the  board  of  education  of  a  city  appointing  a 
sapcrlntendent  of  schoola  was  sufficient  in  form 
184P.-70 


to  express  eontractnal  terms,  it  accepted,  and 
the  employment  as  offered  was  promptly  ac- 
cepted, a  binding  contract  arose  between  the 
board  and  the  superintendent,  unless  the 
board's  action  was  unauthorized  in  some  par- 
ticular.- West  v.  Board  of  Education  of  Pasa- 
dena City  School  Dist.,  184  P.  877. 

(B)  DlBtrI«t  Debt,  8eoaritl«a,  and  Taz- 
atlon. 

€=9lOI  (Utah)  Tax  levies  for  county  school 
districts  of  the  first  class  should  be  made  with- 
out regard  to  the  proviso  of  Comp.  Laws  1917, 
8  4624,  which  is  void  for  making  discriminatory 
classifications  of  property  valuotion  in  regulat- 
ing maximum  assessment  for  any  year,  but 
should  be  made  in  accordance  with  Laws  1911, 
c.  135,  amending  Comp.  Laws  1907,  {  1891x27, 
limiting  the  assessment  to  5^  mills,  with  an 
-additional  1%  mills  exclusivgly  for  purchase  of 
school  sites  and  erection  of  buildings, — Board 
of  Education  of  Granite  School  Dist  T.  Still- 
man,  184  P.  ISO. 

-  SEALS. 

See  BiSs  and  Notes,  €=^342;  Corporations, 
«=»403,  432,  444;   Evidence,,  «=>22. 

SEARCHES  AND  SEIZURES. 

See  Intozicfttlnr  LlQUom,  «s>246,  250,  261. 

SEDITION. 

See  War,  «=>4. 

SEGREGATION. 

See  libel  and  Slander,  4=919. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «=>1S1-159. 

SET-OFF  AND  COUNTERCLAIM. 

See  Uecbonlcs'  Liens,  <s»254. 

H.  BUBJEGT-MATTEB. 

9=»24  (Cal.App.)  Where  plaintiflf,'  payee  of  a 
note,  agreed  that  if  defendants  would  guaranty 
it  he  would  stand  his  pro  rata  share  of  any 
loss  occasioned  to  them,  in  the  absence  of  al- 
legation and  proof  that  defendants  have  suffered 
any  loss  they  cannot  rely  on  plaintiff's  agree- 
ment as  a  counterclaim  against  his  cause  of  ac- 
tion on  the  guaranty,  having  no  existing  cause 
of  action,  as  required  by  Code  Civ.  Proc.  | 
438,  as  it  would  not  accrue  until  their  liability 
had  matured  by  actual  payment.— McCIendon  v. 
Heisinger,  184  P.  52. 

SEWERS. 

See  Municipal  Corporations,  «S9712,  836,  845. 

SHERIFFS  ANt)  CONSTABLES. 

See  Contempt,  e=930,  41.  52;  Mortgages,  «=a 
502;    Witnesses,  4s>21. 

SHIPPING. 

See  Fish,  «s=>5. 

SIDEWALKS. 

See  Highways,  «=>187. 

SLANDER. 

See  Ubel  and  Slander. 

SLOT  MACHINES. 

See  Coostltational  Law,  €=»70;  Lotteries, 
3;  Gaming,  «=»6& 
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SOLDIERS'  AND  SAILORS'  CIVIL 
RELIEF  ACT. 

See  Army  and  Navr,  ^»34;  Coutitutloiial 
Law,  «s»170. 

SPECIAL  UWS. 

See  SUtotea,  <e=>86. 

-  SPECIFIC  PERFORMANCE. 

See  Appeal  and  Brror,  •s'lOBQ;  IMdciKe.  <s» 
426;  «»89a 

X.  HATUBE  AMD  OBOmTOB  OP 
BEMEDT  nr  OENEBAIm 

^=>I0(2)  (Ort)  Contract  of  a  married  man  to 
aell  real  estate,  though  sot  joined  in  hf  his 
wife,  may  be  specifically  enforced  asaSnat  him. 
—Kaufman      Haatinga,  184  P.  265. 

H.  OOlTTBACrrA  EHFOKOEABIiE. 

«s>28(;2)  (CaLAppJ  Contract  for  aale  of  land 
providing  for  assumption  by  lArchaser  of  mort- 
gages on  land,  bat  being  uncertain  as  to  the 
property  tncladed  in  the  mortgages,  the  parties 
to  whom  and  by  whom  executed,  whether  al- 
ready executed  or  to  be  executed,  the  terms  of 
the  notes  or  other  evidence  of  indebtedness  to 
be  given,  if  any,  the  matter  of  partial  iiayments, 
anti  whether  mortgages  did  actually  or  were  to 
date  from  the  date  of  tbelr  execauon,  or  from 
the  date  of  the  contract,  held  so  uncertain  as 
to  warrant  denial  of  specific  pei^rmaiice.— 
Morgan  v.  Dibble,  184  P.  704. 
«=>4fl(2)  (CalApp.)  Under  Civ.  Code,  |  33S1, 
Contract  for  sale  of  land  providing  for'  an  ex- 
cessive purchase  price,  and  being  therefore  in- 
equitable, will  not  D«  specifically  enforced; 
since  specific  performance  will  not  be  granted 
unless  contract  waa  just  and  reasonable  and  the 
consideratioit  ■deqnate.— Morgan  t.  DibUe,  1S4 
P.  704. 

m.  OOOD  FAZTK  AJIB  DIUOBNCE. 

4=993  .(Or.)  Q^Kni^  contract  for  exchange  of 
properties  names  a  period  within  which  convey- 
ances shall  be  executed  and  exchanged,  there 
being  no  stipulation  that  time  is  of  the  essence, 
it  will  not  be  considered  so  in  action  for  specif- 
ic performance;  the  parties  having  used  dili- 
gence and  acted  in  good  faith,  and  there  not  be- 
ing any  change  of  circumstances  affecting  the 
equities.— Kaufman  v.  Hastings,  184  P.  265. 
^==94  (CaLApp.^  Where  mortgage  on  land 
was  not  for  term  provided  in  aareement,  and 
where  land  was  subject  to  public  easements, 
which  could  not  be  removed,  and  where  ven- 
dors executed  a  lease  on  the  property  extending 
beyond  the  time  when  the  property  was  to  be 
exchanged  for  that  of  purchasers,  court  waa 
not  warranted  in  finding  in  vendor's  action  for 
specific  performance,  that  vendors  had  per- 
formed, or  were  in  a  positiou  to  perform,  all 
the  terms  of  the  contract.— Morgan  t.  Dibble, 
184  P.  704. 

®=394  (Or.)  Specific  performance  of  contract 
for  exchange  of  realty  may  not  be  complained 
of  because  of  failure  to  assign,  insurance  pol- 
icies; the  decree  covering  the  matter,  and  it  be- 
ing necessary  to  validity  of  anch  assignment 
that  the  properties  be  first  exchanged.— Kauf- 
man V.  Hastings,  184  P.  205. 

-  XT.  PBOOEEDIHGB  AUD  BELIEF. 

4=»II4(2)  (CaLApp.)  A  decree  for  spedfic  per- 
formance of  a  contract  to  sell  and  convey  land 
cannot  be  supported  under  Civ.  Code,  §  3391, 
in  the  absence  of  allegation  and  finding  the 
contract  was  just  and  reasonable,  and  the  con- 
sideration adequate— Bishop  v.  Bamdt,  184  P. 

«=»M4(2)  (CaLApp.)  To  obtain  relief  by  way 
of  specific  performance.  It  is  necessaxy  to 


plead  that  defendant  has  received  an  adequate 
consideration  for  the  contract,  and  that  it  is  as 
to  him  Just  and  reasonable,  as  reooired  by 
Civ.  Code,  g  8391.-EbThart  T.  Mahony.  184  P. 
1010. 

In  a  suit  for  specific  performance  of  a  con- 
tract tor  the  purchase  of  mining  dalma,  aHegia- 
tions  that  the  purchase  price  was  fair  and 
reasonable,  and  that  the  contract  was  as  to 
defendants  jast,  reasonable,  fair,  and  equitable, 
while  to  some  extent  involving  eondoslona, 
held  sufficient  aa  against  general  demurrer,  in 
view  of  Civ.  Code,  i  3391.— Id. 
^:=>l2t(ll)  (Cal.)  In  purchaser's  action  for 
specific  performance  involving  issue  of  whether 
parchaser  had  paid  vendor  certain  portion  of 
the  purchase  price,  evidence  AeM  to  anstain 
finding  that  purchaser  had  not  made  such  pay- 
ment.— Honors  v.  Lemm,  184  P.  604. 
^128(1)  (CaLApp.)  Where  contract  for 
sale  of  land  was  valid  but  inequitable,  equity 
In  refusing  to  grant  spedfic  performance, 
because  contract  was  not  just  and  reasonable 
and  the  consideration  adequate,  cannot  grant 
vendor  damages  for  expenses  Incorred  in  or- 
der to  fulfill  their  part  of  contract;  since  eq- 
uity has  no  right  to  afford  relief  unless  case  la 
one  for  equitable  interposition.— Morgan  v.  Dib- 
ble, 184  P.  704. 

SPEED. 

See  Highways,  «=9l83,  184;  Munidpal  Cor- 
porationt,  4s>706. 

STATES. 

Sea  Eminent  Domain,  <8=>241. 

I.  POUnCAI.  STATini  AED  BELA. 
HONS. 

4=»4  (OU.)  Tbe  national  govemmmt,  although 
limited  in  its  powers,  is  supreme,  and  its  laws 
when  made  in  pursuance  of  Constitution  of 
United  States  are  tbe  supreme  laws  of  tbe  land, 
anything  in  the  Ckinstitutios  or  lawa  of  any 
state  to  the  contrary  notwithstandinc^State 
T.  Huaer.  184  P.  113. 

VI.  AOnOKS. 

^215  (Or.)  Tbe  state  is  not  liable  for  costs 
and  disbursements  unless  there  is  some  statute 
which  expressly  or  by  clear  and  necessary  im- 
plication includes  it,  since  tbe  mere  general 
terma  of  a  statute  giving  coata  do  not  include  the 
8ovateIgii.^State  t.  Ganong,  184  P.  233. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  UMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particolar  subjects,  see 
the  various  specific  topics. 

I.  EKAOTMENT,  REQUISITES,  AND 
TALIDITT  IH  OENE&AIi. 

^=»35k'/2  (Wash.)  Persons  who  are  qtialified  to 
vote  under  Const,  art  6,  {  1,  and  who  have  been 
registered  to  vote  in  their  predncts,  but  whose 
registrations,  have  been  cancded  because  of  fail- 
ure to  vote  at  the  hist  state,  couu^,  or  municip- 
al election,  under  section  7,  and  Laws  1915,  p. 
40,  8  11.  are  not  "legal  voters,"  within  3  Bern. 
&  Bal.  Code,  S  4071—12,  requiring  secretary  of 
titate  to  file  initiative  and  referendiun  petitions 
bearing  the  requisite  number  of  signatures  of 
'it>gal  vot^&"  notwithstanding  aectioa  4871—10. 
—State  T.  HoweU,  184  P.  333. 
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H.  OENERAI.  AND  SPEOIAX.  OB  &0- 
OAX.  I.AWS. 

«»86  (Or.)  L.  O.  L.  S  6360,  prohibiting  the  tak- 
ing of  salt-water  crabs  from  Coos  county  for 
purpose  of  sale,  aa  it  exists  apart  £rom  the 
void  amendments  of  1915  and  1917,  is  not  such 
a  special  or  local  law  as  comes  within  the  in- 
bibitioD  of  Const,  art.  4,  §  23,  which  inhibits 
the  enactment  of  special  or  local  laws  "for  the 
punishment  of  crimes  and  misdemeanors,"  since 
the  provision  for  punishment  as  a  misdemeanor 
for  violation  la  merdy  incident  to  the  act- 
State  T.  Savage,  184  P.  667. 

m.  srBJXcTSAND  Trniis  of  acts. 

^114(2)  (Gal.App.)  That  portion  of  tlie  title 
of  the  Workmen's  Compensation  and  Safety  Act 
which  reads  "providinfc  the  means  and  methods 
of  enforcing  such  liability"  includes  those  pro- 
visions in  Uie  act  subrogatin)!  the  employer  or 
insurance  carrier  to  the  employe's  right  of  ac- 
tion tor  li^uries  caused  by  the  n«tligence  of  an- 
other, and  the  subrogation  provisions  are  not 
open  to  attack  on  the  ground  that  they  were  not 
included  in  the  title.— Fidelity  &  Casualty  Co. 
of  New  York  v.  Uewellyn  Iron  Works,  184  P. 
402. 

^Iira)  (Utah)  The  title  of  Act  1911,  c.  26, 
which  in  section  34  authorixes  a  receiver  of  an 
insolvent  bank  to  enforce  the  double  liability 
of  stockholders,  held  sufficient  to  include  that 
provision. — L^nch  v.  Jacobsen,  184  P.  929. 

The  provisions  authorizing  a  receiver  of  an 
insolvent  bank  to  enforce  the  double  liability  of 
stockholders,  found  in  section  34  of  the  Gen- 
eral Btmking  Act,  is  not  a  separate  and  dia- 
tinct  subject  from  the  general  act.— Id. 

IV.  AMEirDMEKT.  REVISION.  AND 
CODIFICATION. 

Cs>l43  (Or.)  Where  amendments  to  section  of 
the  statute  are  void,  the  aeotion  itself  remains 
intact  and  valid.— State  v.  Savage,  184  P.  567. 

V.  REPEAIi,    SITSPENBION.  EXPIBA- 
TION.  AND  REVrVAI.. 

^s>l58  (Or.)  Implied  repeals  are  not  favored. 
-Killingsworth  v.  City  of  Portland,  184  P.  248. 


VI.  OONBTKUCTIOir  AJBtD  OPERA- 
TION. 

(A)  &enerBl  Rnlea  ot  OonaCvvetlOB. 

®=3f82  (CaLApp.)  The  construction  of  a  etat< 
ute  must  be  consistent  with  sound  sense  and 
wise  policy,  and  with  a  view  to  promote  JuBtiee. 
—Mathews  v.  Savlnga  Union  Bank  &  Trust  Co., 
184  P.  418. 

@=»i95  (Utah)  The  maxim,  "Expressio  anius 
est  exclusio  alterius,"  is  merely  a  technical 
rule  of  construction  and  cannot  be  used  to 
tbwart  or  snbvert  the  obvious  intention  of  the 
Legislature,  and  is  properly  applied  only  when 
the  legislative  intent  is  not  plainly  expreased. 
— BooUi  T.  Midvale  City,  184  P.  7W. 
^S92I9  (Gok).}  While  executive  construction  of 
previoHS  statutes  is  always  entitied  to  greet 
weight,  yet  it  is  not  of  controlling  force,  where 
the  case  is  not  extreme,  and  no  vested  rtghta 
would  be  destroyed.— People  v.  Higgins,  184  P. 
366. 

€532251/2  (Okl.)  Where  there  are  two  provi- 
sions of  the  statutes,  one  of  which  is  special  and 
particular  and  clearly  includes  the  matter  in 
controversy,  and  where  special  statutes  cover- 
ing  subject  prescribe  different  rules  and  proce- 
dure from  those  in  the  general  statute,  the  spe- 
cial statute  applies  to  subject-matter  and  the 

feneral  statute  does  not  apply.— Muskogee  Times- 
)emocrat  v.  Board  of  Com'ra  of  Muskogee 
County,  184  P.  591. 

^228  (Wash.)  The  function  of  a  "proviso" 
attached  to  a  statute  is  a  restraint  upon,  an 
exception  to,  or  a  modification  of,  something 
which  appears  in  the  declaring  part  of  the  act 
— Tatum  T.  Marsli  Mlnea  GonaoUdated,  184  P. 
628. 

(B)  PartlenlM*  Claaaea  of  Btatvtea. 

®=»236  (Or.)  While  statutes  conferring  spe- 
cial privileges  on  individuals  should  be  con- 
strued strictiy  against  them,  enactments  to  re- 
dress existing  grievances  and  for  the  protec- 
tion of  rights  are  remedial  and  should  be  lib- 
erally interpreted.— Wright  v.  WimberJy,  184 
P.  740. 


ITNITFD  STATES. 

CONSTITUTION. 

Amend.  14... 88,  100,  402,  507 

Art.  8,  Si  1,  2  113 

Art  14,  i  1   39 

STATUTES  AT  LARGE. 

1898,  July  1,  ch.  641,  §  7, 

80  Stat  548   848 

1808,  July  1,  ch.  541,  Si 

14c,  17.  70b,  30  Stat. 

550,  666    692 

1904,  April  21.  ch.  1402, 

33  Stat  189   127 

1906.  April  26,  ch.  1876, 

S  19,  84  Stat  144  104 

1908,  AprU  22,  eh.  149,  36 

Stat.  65    144 

1906,  May  27,  ch.  199,  35 

Stat  312    104 

1910,  June  18.  ch.  309,  S 

7,  36  Stat  544    452 

1918,  March  S,  ch.  20,  40 

Stat.  440    494 

1918,  June  14,  ch.  101,  40 

Stat  600    118 

REVISED  STATUTES. 
S  2290    864 


STATUTES  CONSTRUED. 

GOHPILBD  STATUTES 
1916  (OB  1918). 

S  4531   854 

h  8663    452 

IS  8657-8665    144 

9591    848 

Is  9598,  9601,  9654    692 

COMPILED  STATUTES 
1918. 

SS  1891a,  2026a,  3078^4a- 

3078^4«   494 

SS  4234a,  4234b,  Append...  118 

TREATIES. 

With  Argentine  Republic, 
July  27,  1863,  art.  9,  10 
Stat.  1009    551 

With  Austria  -Bungary, 
Aug.  27.  1S29,  art.  11,  8 
Stat  401    551 

With  Germany,  Dec.  11, 
1871,  art.  8,  17  Stat 
925    551 

With  Great  Britain,  Aug. 
6,  1900,  art  3,  31  Stat 
1940    551 

With  Pern,  Aug.  31,  1887, 
art  SS,  25  SUt.  1461..  661 


CONSULAR  CONVENTION. 

With  Austria  -  Hungary, 
June  29,  1871;  arts.  8, 
15,  16,  17  Stat  825,  881  551 

With  Sweden,  March  20, 
1911,  art  14,  37  Stat 
1487    661 

ARIZONA. 

CONSTITUTION. 
Art  2,  S  24    942 

REVISED  STATUTES  1013, 
Civil  Cods. 

Par.  427   .1001 

Pars.  3153-3162    996 

Pars.  8639,  3650    992 

Penal  Code, 
S3  934,  936,  938,  939.  943  842 

CAI.IFOBNIA. 

CONSTITUTION. 

Art  6,  8  2   672 

Art  6,  i  4   15 

Art  6,  I  4%  498 

Art  6,  I  5..  3QT 

Digitized  by  Google 


184  PACIFIC  RBPOBTBB 


1108 


Art  11,  I  18  857 

Art  12,  f  3   16 

Art.  13,  8  1  888 

Art.  irj,  SS  14,  14a   3 

Art.  20,  S  21  851 

CIVIL  CODR. 

i  131    864 

S  174    658 

i  17i)   658,  m 

I  230   200 

8  :i24    508 

a  347    8S7 

MOO    523 

4(i.">.  Bubsec.  5  009 

11S5  12,  32 

1180   ■.  9r>6 

1200    32 

I'.m,  Bubsec.  8   43 

1401    43 

1402    23 

!15M)   
1014    004 
1024    054 
1024,  subsec.  1  0r»4 

i  1042    23 

§  HM7    8r.4 

I  10S9,  subsec.  2  001 

I  1001    808 

1  lOOa    42 

i  1042    510 

«  2009,  2010    954 

|§  2511,  2512,  2516   Hfi 

8  2810    52 

(28S8    657 
S  3088,  3092    23 
3122    964 
3307    701 

i  33.'i3    40i» 

8  3301   70-1,  901,  1010 

|S  3407,  3408    SOS 

U  3515,  3510  435 

CODB  OF  CIVIL  PBOCE- 
DVRE. 

f  170,  BDbaeca.  1,  2   15 

§  309    052 


3S5 
308 
407 
426 
-133 


523 
15 
431 
400 
52 


39 
23 
30 


S  540   ;...1012 

8  5S1  3»l{ 

I  581.  subspp.  2....,  300 

$8  5»la,  Siilb  396 

8  650.   Amfiided  by  Laws 

1915,  p.  207   39 

8  1>59.  Amended  by  Laws 

1915,  p.  201..^.  

»  663   

§§  008,  671-673   

S  838    397 

8  039.   Amendrd  T^wa 

1015,  p.  205   39 

|§  941a-»41c,  G53a  523 

i  0r>3c  425,  890 

8  903.  Amended  by  Laws 

1915,  p.  209   42 

I  0<t3.  Amended  by  Laws 

1917,  p.  024   SOO 

i  1174    SiiO 

I  ll.'^T   JH,  517 

S  llf2    .'ilT 

S8  1200a,  V273   418 

H  12S1,  12S3   857 

§  144!!    050 

8  inSO    952 

88  1*522,  1636,  1065,  1901. 

1002   oni[ 

8  11«>3,  subsec.  32  10(N 

§  21)21.  -siihsec.  1   SS4 

U  2031,  2032    KSi 

§  2044    8Sl 

88  2048,  2032    498 


PENAL  CODE. 

22    27 

470    885 

971   879 

1110    27 

1168    881 

I  1295,  1297,  1302   660 

POLITICAL  CODE. 

8  801    32 

I  1793   •..  677 

i  3007    808 

i  4041,  subsec.  6   35 

CITY  CHARTEB8. 

PsBBdena,  art.  16,  8S  6,  7..  877 
San  Francisco,  cli.  4,  art. 

3.  8  1  423 

San  Francisco,  art.  18,  | 

11*  7..'  423 

LAWS. 

1885,  p.  147    431 

1S85,  p.  147  (8  5%  added 
by  LawH  1909,  p.  31)..-  431 

1901,  p.  600   409 

1901,  p.  794    857 

1907,  p.  806    406 

1907,  p.  809,  S  6  406 

1900.  p.  31,  8  5%  431 

1909,  p.  90,  8  15.  Amend- 
ed   by   Laws   1915,  p. 

1106,  8  5...   418 

1911,  p.  745.  8  26    435 

1011,  p.  123S   808 

1013,  p.  20   1008 

1913,  p.  21,  8  5  1008 

1H13,  p.  27b   1 

1913,  p.  406   431 

1913.  pp.  645,  646,  649,  8S 

12,  20,  22    428 

1013,  p.  649,  f  22b... 873,  875 
1015,  pp.  201.  205,  207..  39 

1015,  p.  200   42 

1915,  p.  1106,  I  5  41« 

1917.  p.  624    f>m 

1917.  p.  065    881 

1017,  p.  7SS   18 

1917.  p.  831  ....402,  851.  860 

1017.  p.  Kin.  S  8h  '851 

1917,  p.  844.  3  14   658 

1017.  p.  844.  §  14a(l)....  864 
1917,  p.  884.  f  4.  subsec.  4  43 


1917,  p.   886,   I  6.  sub- 
sec. K 
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COLORADO. 

COXSTITUTION. 

Art.  12,  8  13  865 

Art.  1.^  8  8   (t04 

Art  20    604 

CODE  OF   CIVIL  PROCE- 
DURE. 

I  25    832 

MILLS*  ANNOTATED  CODE. 

8  41    289 

REVISED  STATUTES  1908. 

8  2008    871 

S  3117    379 

§§  3L'li9.  3284,  3285   382 

i  3000  375 

8  4508   «  980 

CITT  CHARTERS. 
Denver,  {  280    604 

LAWS. 

1013,  p.  154    301 

1013,  p.  154,  S  3  301 

1913,  pp.  464.  669  004 


1915,  p.  515   3S1 

1919,  p.  341  365.  386 


XDAKO. 

BEVISED  CODES. 
8  4836    224 

REVISED  STATUTES  1887. 
tt  5702.  5712    649 

COMPILED  STATUTES 
1919. 

H  1908-1910    225 

iS  4583,  4629,  4641,  4643, 

4681   470 

I  6688.  subsec.  7   47T 

I  6001    475 

i  7566    222 

I  8878    470 

1  9084    47:1 

LAWS. 

1909.  p.  84,  i  1,  subsec  3  628 


KAMSAfl. 

CODE  OF  CIVIL  FBOCE- 
DURB.  ' 

8  17.  Bubsec.  3   719 

8  305    63f> 

8  395,  subsec.  5   727 

GENERAL  STATUTES  1915. 

SS  1131,  U41,  1560    728 

8  3512    734 

n  5041,  5042    TM 

si  6495,  6513    71S 

II  6521-6TO0    637 

8  6580    727 

f  6907  ..    719 

I  7205    636 

I  7299   727 

{  8976    480 

LAWS. 

1889,  ch.  255   715 

1901,  ch.  104   715 


MONTANA. 

REVISED  CODES. 

8  1724    838 

I  3048.  subsec.  3  218 

88  4623,  4902,  4906,  5031  842 

fi  6763    83S 

1§  7149,  7150,  7170   217 

8  7291    838 

LAWS. 

1918  (Ex.  Sess.)  dt.  11. . .  219 

NEVADA. 

OONSTITtinON. 
Art.  4,  8  24   209 

REVISED  LAWS. 
8  1076    212 

LAWS. 

1897,  ch.   106.  Amended 
bv  Laws  1915,  ch.  130,  8 

259    305 

1897,  ch.  106,  8  272    305 

1007,  ch.  62.  8  28   926 

1015,  cb.  28   810 

1015,  ch.  28.  8  1  810 

1915,  ch.  130,  I  250   305 
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WBW  MEXICO. 

CONSTITUTION. 
Art  (J,  I  27  


216 


CODE  1915. 

F 1050-1061   484 

1438,  1480    817 

2181    582 

3224    216 

a  5879.  5881,  5883   817 

LAWS. 

1017,  cb.  43,  8  22   708 

1917.  ch.  43,  J  36^   976 

1B17.  cb.  43,  I  37   482 

OKLAHOMA, 


CONSTITUTION. 

Art  7,  S  12  

Art  7,  S  20  

Art  8,  i  18  

Art.  9,  f  22  

Art  9,  §  39  

Art  10,  8  7  

Art.  10,  S  19  

Art  12,  i  1  

Art  22,  i  2  


113 

82 
442 

71 
131 

88 
582 
781 
781 


COMPILED  LAWS  1909. 
88  723-726    88 

REVISED  LAWS  1910. 

L270   *.   793 

941    130 

968    110 

984,  986    92 

«  lir.8    100 

8  1170   GSti 

ttS  1187,  1188    131 

S  llilO  V...  71 

83  1786,  1884   .1014 

S  2260   586,  786 

§  2467    467 

I  2S51    463 

is  2S(>5.  28ti6  ;  02 

88  291&-291S   462^ 

S,  8246    771 

S  3258    591 

8  3864    577 

f8  3868-3871    DOu 

$  4021   109 

5  4035    102 

i  4239    459 

6  4657    771 

1  4657,  subs«c.  4   595 

I  4672    595 

»  4681,  4683    771 

S  4732    102 

I  4759    572 

f  4056    946 

I  4971   442,  603 

S  4993    104 

8  5016    82 

8  5017   82,  459 

SI  5018,  5019    771 

5050    443 

iS  5090,  5116    586 

5242    574 

5267-5271    76 

5341   1014 

6743    797 

5870,  subsee.  4   599 

5882    599 

5905    913 

8  6942,  5943    788 


S 7397,  740&-7411    591 
7605,  7607,  7610  445 

1  8168  109 

LAWS. 

1910-11,  cb.  31,  I  8   63 

1910-11,  ch.  70.  S  18  158 

1913,  cb.  130.  8  1   71 

1915,  cb.  20,  8  15   76 

1915,  cb.  173,  art  2,  8  10  582 

1916,  ch.  28,  1  1.........  445 

1019,  cb.  26  :  113 


OREGON. 

CONSTITDTION. 

Art  1, 1  20  667,  740 

Art  4,  8  23    667 

Art  7,  I  3  740 

LOKD'S  OREGON  LAWS. 

8  175.   Amended  by  Laws 

1911,  p.  162   253 

IS  lijO,  181  260 

8  184    253 

88  422,  426    740 

H  426   282,  740 

§  429    740 

I  531    275 

9  550.   Amended  by  Lan's 
1913,  p.  617  275 

S  550.  Bubaec.  1  275 

i  554,  Bubsec.  2  275 

8  577    233 

I  727,  Bubsec.  12  258 

§  756    272 

8  861    655 

S  5040  et  tieq  253 

f  5360    567 

i  5360.       Amended  hy 

Laws  1015.  p.  31;  Laws 

1917,  p.  848    567 

§  5890    649 

8  6600   233 

8  686&      Amended  by 

Laws  1013,  p.  81  238 

88  7397,  7400,  7401   564 

88  7424.  7434.  7442,  7448, 

7459,  7495,  7503    233 

CTTY  CHARTERS.  ^ 

Portland,  8  190,  snbsecs. 


Statutes  Coaatvaad 

•Bd  SBT-mjUBSB 

§  1891x27.    Amended  by 

Laws  1911,  ch.  136  169 

8  3478    802 


1-4   248 

Portland,  88  284,  373,  374  248 

LAWS. 

1911,  p.  16   253.  565 

1911.  pp.  16,  17.  18,  88  1, 

4,  6    253 

1911.  p.  152    258 

1913,  p.  11   073 

1913,  p.  81   233 

1913,  p.  ISS   555 

1913,  p.  617   275 

]!>1.-.  p.  31    667 

1017,  p.  515   494 

1917,  p.  848    567 

UTAH. 

CONSTITUTION. 

Art.  12,  8  18   929 

COMPILED  LAWS  1007. 

8  511,  Bubsec.  24.  Amend' 
ed   by  Laws  1911,  ch. 

119,  I  511x21   642 


COMPILED  LAWS  1017. 

570x8   799 

671,  subsec.  3  799 

r 674.  676    700 
3122  1020 

§  3359    161 

4624    159 

5839   101,  1020 

6468   821 

6484    181 

6495    190 

k7208    802 
7596,  7598,  7600  1017 
7643,  7718,  7739,  7760..  107 

LAWS. 

1909,  cb.  118   642 

1011.  cb.  25    929 

1911,  cb.  25,  88  4.  34-. . . .  929 

lOtl,  cb.  119.  8  511x24. .  542 

1911,  ch.  135  .'   150 

1917,  cb.  2  161  ITO 

1817;  ch.  2, 8 1.  i™ 


WASHINGTON. 

CONSTITUTION. 

Art  1,  §  16  

Art  6,  88  1,  7  


312 
33S 


REMINGTON  &  BALLING- 
ER'S  CODE. 

Volume  3  (1913).  . 

4971-10,  4971-12.  ...  a% 
6879-1  to  5879-10. . .  331 

REMINGTON'S  CODE  1915. 

I  160    352 

18  368,  364    641 

U  476,  493    321 

943   220 

951    641 

18  1111,  3669   ,  309 

3683   ;  340 

3890,  3909  641 

4037,  4075    862 

I  5575  et  Beq  641 

88  6604-1  to  6604-32...  330 
8  6604—8.     Amended  by 

Laws  1917,  p.  487    339 

8  8309    220 

8  8730  et  seq  641 

LAWS. 

1907,  p.  192    041 

3915,  p.  40.  8  11   333 

1017.  p.  487    3.30 

1017.  p.  670,  I  103   337 


WTOMINO. 

coNariTunoN. 

Art  5,  88  2,  3   220 

COMPILED  STATUTES  1910. 

88  743-752    229 

88  959,  966.  4377,  4422  ...  220 

4615,  4755    700 

51U   226 
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STIPULATIONS. 

4e=>I4(8)  (Kan.)  In  a  contpmpt  proceedings 
for  violation  of  a  decree  eojoitiins  sale  of  liq- 
uor 'and  maintenanPe  of  a  nuisance,  defendant 
<-oulc1  not  complain  of  admission  of  t«Btiinony, 
which  had  formerly  been  taken  and  transcribed 
In  the  criminal  proceeding,  where  he  had  stipu- 
lated that  the  evidence  mlcfat  be  BO  used. — 
State  T.  Kurent,  184  P.  721. 

STREET  RAILROADS. 

I.  ESTABUSKBCEirT,  OOJrSTRirGTIOV. 
AKD  ICAIICTEirANCE. 

«s>32  (Okl.)  Under  Bev.  Laws  1910.  |  USO, 
ond  Laws  1913,  c.  130,  }  1,  the  Corporation 
Oommiasion,  on  bearing  of  complaint  seeking 
order  pennitting  complainant  to  use  Jointly 
tracks  and  wires  of  another  street  railway  com- 
pany after  proper  notice,  may  make  a  valid  or- 
der for  installution  of  a  transfer  system  by  com- 
pauiesj  designatiiig  point  of  transfer,  fixing  rate 
fur  joint  service,  and  providing  for  division  of 
such  charges  between  companies. — Tulsa  St.  Ry. 
Co.  V.  Oklahoma  Union  liy.  Co.,  184  P.  71. 

In  action  by  street  railway  company  before 
Corporation  Commission  for  an  order  permit- 
ting it  to  jointly  use  another  company's  tracks 
and  wires,  wherein  commission  ordered  instal- 
lation of  transfer  system,  fixed  rate  for  Joint 
service,  and  division  of  charges,  etc.,  record 
held  to  show  case  within  CoQBt.  art.  9,  |  22, 
presuming  order  on  appeal  to  be  just,  reasona- 
ble, and  correct,  subject  to  rebuttal  by  facta  In 
record  as  found  by  Supreme  Court — Id. 

U.  REOiri^TIOir   AMD  OPEBATIOM. 

^=^86(1)  (Cal.)  Obligation  of  street  railroad, 
under  Civ.  Code,  §  subd.  S,  to  lay  its  tracks 
and  maintain  its  roadbed  at  a  crossing  of  an- 
other road,  so  as  to  afford  security  fur  life  and 
property,  runs  not  only  to  the  railroad's  own 
passengers,  but  to  passengers  on  the  other 
road,  or  about  the  other  road's  station  for 
proper  purposes,  but  is  limited  by  the  road's 
power  to  control  the  construction  of  tracks, 
which  must  be  in  accordance  with  method 
other  road  has  first  adopted. — Green  v.  Houth 
San  Francisco  R.  A:  I'ower  Co.,  184  P.  669. 

If  tracks  were  maintained  by  a  steam  rail- 
road at  its  crossing  with  an  electric  road  in  a 
negligent  manner,  and  without  due  regard  to 
the  safety  of  persons  lawfully  at  the  place  on 
the  steam  road's  invitation,  the  negligence  was 
violation  of  a  duty  which  the  steam  road  owed 
to  siif^h  persons,  and  not  of  any  duty  of  the 
electric  road. — Id. 

^»98(7)  (Cal.App.)  A  person  is  not  guilty  of 
contributory  ncKligence  merely  because  be  at- 
tempts to  cross  a  street  railway  track,  where 
cars  may  legally  run.  at  20  miles  an  hour,  when 
a  car  is  approaching.— Commonwealth  Bonding 
&  Casualty  Ins.  Co.  v.  Pacific  Electric  Ry.  Co., 
184  P.  29. 

«=999(7>  (Cal.App.)  It  is  not  negligence  for  an 
automobile  driver  to  attempt  to  cross  a  street 
railway  track,  at  a  point  where  cars  legally 
may  operate  at  20  miles  an  hour,  in  front  of 
an  approaching  car  such  a  distance  away  that 
an  ordinarily  prudent  person  would  believe  he 
could  cross  safely.— Commonwealth  Bonding  ft 
Ciisii.iltv  Ins.  Co.  V.  Pacific  Electric  Ry.  Co., 
184  P.  29. 

«g=>99(10)  (CaLApp.)  All  that  is  required  on 
any  given  occasion  of  a  driver  of  a  vehicle  in 
nttrmpting  to  use  a  street  railway  crassinp,  even 
where  cars  may  legally  run  20  miles  an  hour,  is 
to  exercise  ordinary  care  to  observe  coming  oars 
through  his  sensps  of  siKht  and  hearing.— Com- 
monwealth Bonding  &  Casualty  Ins.  Co.  v.  Pa- 
cific Electric  Ity.  Co.,  184  P.  29 

17(28)  (Cal-App.)  Whether  the  driver  of  a 
motor  truck  was  guilty  of  contributory  negli- 
gence in  attempting  to  cross  before  defendant's 
street  car  running  20  miles  an  hour,  held  for 


the  jury. — Commonwealth  Bonding  &  Casualty 
Ins.  Co.  V.  Pacific  Electric  Ry.  Co..  1&4  P.  29. 
^=»II8(1S)  (Cal.App.)  In  an  action  nsainst  a 
street  railway  company  for  personal  injuries 
by  running  its  ear  into  a  motor  truck  crossing 
the  track,  question  of  last  dear  cfaance  held  raid- 
ed by  the  evidence,  and  tiierefore  properly  in- 
structed on.— Commonwealth  Bonding  &  Casual- 
ty Ins.  Co.  T.  Padfic  Electric  Ry.  Co..,  184  P< 

^'  SUBROGATION. 

See  False  Pretenses,  ^>S8;  Btatntes,  ^s»114. 

SUBSCRIPTIONS. 

See  Corporations,  ^oSO;  Insurance,  ^s>33; 
Bdigious  aoeiettei,  «s»7. 

SUNDAY. 

See  Brtdenee,  ^17. 

SURETYSHIP. 

See  Princ^al  and  Surety. 

SURVIVAL' 

See  Abatement  and  Revival,  «=s>55. 

TANK  CARS. 

See  Oarrlera,  <s»40i 

TANNERY. 

See  Constitutional  Law,  4±»&39,  295;  Munici- 
pal Oorporatlons,  «s»611t  625. 

TAXATION. 

See  Constitutional  Law.  «=»290;  Evidence,  «=> 
113;  Executors  and  Administrators,  «=>110; 
Mandamns,  4=»176:  Municipal  Corporations, 
«=:»288,  200.  408.  410,  413,  463,  484,  488, 
489,  512,  518.  Q6S,  712,  066;  Newspapers, 
«=>5;  Schools  and  St^ool  Districts,  ^=>1Q1; 
Towns,  <M4Q,  64,  60;  Tendw  and  Purchas- 
er, «s>ll& 

I.  NATVRS  Am)  EXTENT  OF  POWEB 
m  OEMEKAI.. 

^=>l  (Cal.)  A  "tax,"  In  the  general  sense,  in- 
cludes every  charge  upon  persona  and  property 
imposed  by  or  under  the  authority  of  the  liCg- 
islature  for  public  purposes. — City  of  Afadera  v. 
Black,  184  P.  397. 

The  word  "impost,"  in  its  broader  sense, 
means  any  tax  or  tribute  imposed  by  authority, 
and  applies  as  well  to  a  tax  on  persona  as  a 
tax  on  property.— Id. 

m.  WABTT.TTY  OF  PER80H8  AMO 
PROPEBTT. 

(B)    C»vvt»im<loBa    umA   Corporate  Sto^ 
•Hd  Fropovtr. 

«s>144  (Cal.)  Const,  art.  18.  {  14.  subd.  (a), 
providing  that  all  railroad  c(»npanies  shall  an- 
nually pay  a  tax  on  their  franchises,  roadways, 
rolling  stock,  "and  other  property  or  any  part 
thereof,  used  exclusively  in  the  operation  of 
their  business  in  the  state,"  refers  by  the  phrase 
"all  railroad  companies"  and  "other  property  or 
any  part  thereof,"  etc., ,  only  to  the  kinds  of 
business  which  are  declared  to  be  so  taxable  in 
the  <  opening  paragraph  of  section  14.  and  io' 
dudes  only  property  used  exclusively  in  the  op- 
eration of  such  business.— Sonthem  Pac.  Co.  t. 
Richardson.  184  P.  8. 

«»I48  (Cal.)  The  gross  reedpts  of  a  railroad 

company  from  operation  of  a  terry,  entirely  sep- 
arate and  distinct  from  its  railroad  business  and 
unconnected  therewith,  were  not  taxable  by  the 
state  board  of  equalization  at  5H  per  cent.,  un- 
der Const,  art.  13,  I  14.— Soutlietn  Pae.  Gb.  t. 
Richardson.  1S4  P.  8. 
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m.  PAYMENT  AND  REFUNDING  OR 
RECOVERT  OF  TAX  PAID. 

€»529  (N.M.)  In  action  to  quiet  title,  where- 
in defendant  dalmfid  ander  a  tax  deed,  evidence 
held  to  warrant  trial '  conrt'i  finding  that  tax 
upon  which  deed  was  lasued  had  been  paid.— 
Itishop  V.  Mace,  184  P.  215. 

IX.  SALE  OF  lAND  FOR  NONPAY- 
MENT OF  TAX. 

^s»686  (Okl.)  Where  lands  are  oCfered  for  sale 
for  deHngnent  taxes  under  Rer.  Laws  1910,  f 
7397,  and  no  one  bida  amonnt  due  for  taxes, 
penalty,  and  costs,  and  the?  are  bid  off  by 
county,  the  effect  of  a  certificate  of  purchase  is- 
sued to  it  is  to  maintain  in  status  qno  its  lien 
on  BOeh  lands  for  taxes,  etc.,  and,  while  it  holds 
the  certificate,  the  taxes,  etc.,  are  still  unpaid, 
unless  county  aasigrns  certificate,  or  until  lands 
are  bid  in  by  county  at  a  resale  or  redeemed 
by  owner,  until  which  time  the  lands  are  "de- 
linquent lands."— Mnskogee  Times-Democrat  t. 
Board  of  Com'ra  of  Muskogee  County,  184  P. 
B91, 

Xm.  I.EOAOT,  INHERITANCE,  AND 
TRANSFER  TAXES. 

«»858  (Cal.App.>  Under  California  law  the 
right  of  heirship  in  an  Intestate's  eatate  la  found* 
ed  on  the  statute  of  succevion,  and  such  statute 
must  be  looked  to,  to  measure  the  rights  and 
obligations  of  a  person  as  heir  of  a  decedent's 
estate  for  the  purposes  of  fixing  the.  inheritance 
tax  doe  the  atate.— In  re  Marshall's  Estate  184 
P.  43. 

«=3875(1)  (CaLApp.)  The  stepdaughter  of  a 
widower,  who  dies  intestate  leaving  property 
which  bad  been  either  community  property  or 
aeparate  property  of  his  deceased  spouse,  and 
which  he  bad  inherited,  under  Civ.  Code,  1 1401, 
ns  it  existed  prior  to  the  amendment  of  1919, 
which  property,  under  section  1386,  subd.  8, 
goes  to  the  stepdaughter,  takes  as  an  heir  of  her 
Ettepfathcr,  tfnd  as  a  stranger  to  him,  and  must 

[my  a  5  per  cent,  inheritance  tax  on  the  balance 
eft  after  her  exemption  of  $500,  as  provided  in 
Inheritance  Tax  Act,  |  4,  subd,  4,  and  section 
6.  subd.  5.— In  re  Marshall's  Estate,  184  P.  43. 
<t=>886!/2  (Cal.App.)  The  stepdaughter  of  a 
widower,  who  dies  intestate,  leaving  property 
which  had  been  either  community  property  or 
separate  property  of  bis  deceased  spouse,  and 
which  he  bad  inherited,  under  Civ.  Code,  |  1401, 
as  it  existed  prior  to  the  amendment  of  1919, 
which  property,  imder  section  13S6,  subd.  8, 
goes  to  the  stepdaughter,  takes  as  an  heir  of 
her  stepfather,  and  as  a  stranger  to  him,  and 
must  pay  a  5  per  cent,  inheritance  tax  on  the 
balance  left  after  her  exemption  of  $500,  as  pro- 
vided in  Inheritance  Tax  Act,  S  aubd.  4,  and 
section  6,  subd.  5.— In  re  Marshall's  Estate,  184 
P.  4S. 

TELEGRAPHS  AND  TELEPHONES. 

See  Forgery,  <8=15. 

n.  REOXn^TION   AND  OPERATION. 

«s>33(l)  (Colo)  Under  Const  art  20,  the  city 
and  county  of  Denver  has  the  power  to  relate 
telephone  rates  to  be  charged  for  local  service 
within  its  territorial  limits;  such  regulation  be- 
ing a  municipal  function.— <3ity  and  County  of 
Denver  v.  Mountain  States  Telephone  &  Tele- 
graph Co.,  184  P.  604. 

In  view  of  City  and  County  of  Denver  Char- 
ter, §  280,  reserving  to  the  people  the  regula- 
tion of  rates  of  public  utilities,  the  Home  Rule 
Amendment  of  1912  to  Const  art  20  (see  Laws 
1913,  p.  660),  ratifying,  affirming,  and  validating 
the  charter  and  "each  and  every  prDvision  there- 
of," held  to  pxprcssly  give  the  city  and  county 
of  Denver  the  right  to  regulate  telephone  rates 
to  he  charged  for  local  service.  (Per  White* 
Teller,  Deniaon,  and  Allen,  JJO — Id. 


Public  Utilities  Commission  has  no  jurisdic- 
tion under  Public  Utilities  Act  to  regulate  rates 
to  be  choked  by  telephone  company  tn  Its  lo- 
cal servks  within  and  county  of  Denver; 
the  city  and  county  baving  power  to  refolats 
sach  rates  nnder  Const  art  20.— Id. 

TENANCY  IN  COMMON. 

See  Champer^  and  Maintenance,  <=s»7;  Parti- 
tion, «=3»8. 

TENDER. 

See  Deeds.  <P=»121;  Vendor  and  Purchaser, 
«s>S5,  lie. 

TIME 

See  Abatement  and  Revival,  ®=3l5;  Appeal 
and  Error,  «=>213,  339,  345-347,  566,  667, 
624,  620;  Bills  and  NoteeL  •S=3348:  Consti- 
tutional Law,  4::»316;  Contracts,  9^175, 
211,  301;  Corporations,  <S=»03;  Counties, 
«=>213;  Exceptions,  Bill  of,  «=;940;  Ex< 
change  of  Property,  ^=^4;  Evidence,  «=»17, 
461;  Mechanics' 'Uens,  <8=>132,  309;  Prin- 
cipal and  Surety,  ®=3l40;  Sales,  «=>287; 
Specific  Performance,  <S=>93;  Trial,  «=>346, 
366;  Vendor  and  Purchaser,  «s»85,  101. 

<&=>9(8)  (Or.)  Where  judgment  was  entered 
March  13th,  the  60-day  period  within  which  the 
nofire  fif  nppeal  is  required  to  be  served  and 
fi1-:<l  under  L.  O.  Lu  {  KiO,  as  amended  by  Laws 
llil.'t.  p.  617,  will  be  computed,  under  L.  O.  L. 
§  'j'M,  requiring  first  day  to  be  excluded  in  com- 
puting time  within  which  an  act  is  to  be  done, 
by  <  \du<liiiK  both  . the  13th  and  the  14th  ot 
March.— Nea  I  tin  v.  Ring,  184  P.  276. 

TOLL  ROADS. 

See  Turnpikes  and  Toll  Boadi. 

TORTS. 

See  Abatement  and  Revival,  4=:>S5;  Appeal 
and  Error,  «=>414,  871,  880:  Chattel  Mort- 
gages, e=>225'\  Damages,  4=»91;  Fraud,  4s» 
12-68;  Judgment,  ^239,  241;  Ubel  and 
Slander,  <s=»2-124;  Malicious  Prosecution, 
<8=>  16-72;  Municipal  Corporations,  <&=>791- 
865;  Negligence,  ^=>2--lSQ;  Nuisance,  «s» 
3-84;  Principal  and  Agent,  «=>169. 

TOWNS. 

tV.  FXSOAX.  MANAGEBCENT,  FUBLIO 
DERT,  8E0URXTIE8.  AND 
TAXATION. 

4=948  (OkL)  A  transfer  by  the  excise  board  of 
an  unexpended  balance  from  the  "road  drag- 
ging fund"  to  the  "general  fund"  of  a  township 
was  in  excess  of  authority  conferred  by  Sen. 
Laws  1915,  c.  173,  art.  2,  §  10,  in  force  when 
soch  transfer  was  made, — Dickinson  Black- 
wood, 184  P.  582. 

<&=>54  (Okl.)  Where  the  transfer  by  the  excise 
board  of  an  unexpended  balance  from  the  "road 
dragging  fund"  to  the  "general  fund"  of  a  town- 
ahip  necessitates  a  larger  levy  for  road  dragging 
purposes  than  otherwise  would  have  been  re- 
quired, such  levy  is  void  to  the  extent  of  sach 
excess.— Dickinson  v.  Blackwood,  184  P.  682. 
^=a60  (Okl.)  The  transfer  by  the  excise  board 
of  an  unexpended  balance  from  the  "road  drag- 
ging fund"  to  the  "general  fund"  of  a  township 
is  a  violation  of  the  part  of  Const,  art.  10,  S  19, 
forbidding  any  tax  collected  for  one  purpose  to 
be  used  for  another  purpose.— Dickinson  v. 
Blackwood,  184  P.  682. 

TREASON. 

See  War,  «s»4.. 

TREATIES. 

See  Ambassadors  and  Goneuls,  4=»S. 
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TRESPASS. 

See  ADimala.  «=»100:  Evidence,  4^S01  (Ball- 
roads.  «=335G,  359;  Waten  and  Water 
Goursei,  «=»154. 

TRIAL 

See  Costs;  Criminal  Law,  «=»6G6-829;  Jury; 

New  Trial;  Reference;  Venue. 
For  trial  of  particular  actions  or  proceedincs, 

see  also  the  varioua  specific  topica. 
For  review  of  rulinsa  at  trial,  see  Appeal  and 

Error. 

xzi.  oonABE  Aim  ooxbuot  of 

TBIAX.  nr  OENERAX.. 

^29<3)  (CalApp.)  The  action  of  the  trial 
judge  in  objectme  to  a  question  to  plaintiff 
on  cross-eximinntion,  and  in  then  austaining 
his  own  objection,  is  not  ordinarily  to  be  com- 
mended.—De  Bock  T.  De  Bock,  184  P.  800. 

XV.  BEGEFTIOK  OF  EVIDENOE. 

(A)  XntroduGtloB,  OfI«r,  mnd  Admlaalon  ot 

BTia«M«e  iwi  Oenerml. 

^»33  (Kan.)  An  admisflion  hy  counsel  in  a 
former  trial  does  not  avail  a  party  upon  a  sub- 
sequent trial,  where  he  fails  to  offer  it  in  evi- 
dence and  does  not  bring  it  to  the  attention  of 
the  trial  court  until  after  verdict  has  been  re- 
turned and  motion  for  new  trial  has  been  filed. 
—Morrison  v.  Montgomery,  184  P.  985. 
€=>45(1)  (CaI.App.)-In  a  wife's  action  for 
alienation  of  her  bueband'u  affections,  where 
defendants'  attorney  asked'  the  court  whether 
he  might  ask  plaintiff  a  question  regarding  a 
oonversation  with  her  fansbnnd  along  the  lines 
as  that  with  a  third  person,  the  inquiry  was 
not  sufficiently  precise. — De  Bock  v.  De  Bock, 
184  P.  800. 

^==345(1)  (Utah)  An  offer  of  proof  gtands  In 
the  same  position  as  a  pleading,  and  if  it  is 
in  any  sense  contradictory  it  will  be  construed 
when  presented  neainst  him  who  relies  upon 
it.— Roe  V.  Schweitzer,  184  P.  938. 
®=»56  (Mont.)  Defendant  having  already  estet)- 
Hshed  affirmatively  that  thu  contract  in  ques- 
tion was  not  on  a  credit  basis,  its  subsequent 
offered  evidence  that  plaintiff  had  never  had 
any  credit  privileire  with  it  was  irrelevant. — 
Kirk  T.  Montana  Transfer  Co.,  184  P.  9S7. 

(B)  Order  •!  Proof,   Rebnttml,   ud  Re- 

ovenlnflT  Cn»e. 

<S=>59(2)  (Ariz.)  The  order  of  introducing  ev- 
idence at  trial  ia  largely,  almost  ex^ustvely, 
in  the  sound  legal  diserction  of  the  trial  judge, 
and  will  not  be  ground  for  reversal,  where  tne 
record  does  not  show  abuse  of  such  discre- 
tion.— Independent  Meat  Oo.  of  Jerome  T. 
Crane  Co.,  184  P.  992. 

(O)  OblectlOBB,  Hotloaw  to  Strike  0«t,  Md 

K^ce|itiuii>. 

®=382  (CaLApp.)  The  certificate  of  authen- 
ticity and  conformity  to  law  contemplated  by 
Civ.  Code,  f  IISH,  is  not  required  to  be  attached 
to  en  acknowledgment  to  afford  prima  facie 
evidence  of  proper  acknowledgment  of  an  in- 
strument executed  in  a  foreign  country,  but 
in  its  absence  other  proof  of  complinnce  with 
the  foreign  law  may  be  offered  as  provided  by 
Code  Civ.  Proc.  gg  lilOl  or  1902.  and  if  not  ac- 
knowIo«li.'e<I  aceordinff  to  the  foreign  law  such 
apfcllic  objection  should  be  made  to  put  one  to 
such  proof  upon  its  introduction  in  evidence. — 
Pratt  v.  Pratt,  184  1'.  950. 
^=390  (CaLApp.)  \\'here  a  question  was  an- 
swered without  objection,  counsel,  if  deeming 
the  answer  objoctionable,  should  move  to 
strike  out  the  objcctiiinable  portion, — Park  v. 
Orbison.  184  P.  4i:s. 

€=p9l  (Mont.)  Conrt  did  not  err  in  rofiisnng  to 
strike  the  answer  of  witness  to  a  certain  ques- 
tion, where  the  iiiiesliou  itself  wjis  not  olijectcd 
to.— Kansicr  v.  City  of  BiUings,  184  P.  630. 


^^98  (CaLApp.)  In  a  wife's  action  for  alien- 
ation of  her  huaband'a  affections,  testimony  of 
a  witness  that  the  husband  told  her. he  had  re- 
ceived two  letters  from  a  certain  woman  li€id 
elTectuallj  sbricken  on  motion  of  defendaDts  bj 
the  trial  coort^De  Bock  t.  De  Bock,  3B«  P. 
890. 

V.  ABOUMSKTS  AND  OOBDUCX  OF 

oomisEx*. 

€=»IOS  (Cal.)    In  an  action  by  an  attorney 

againat  a  newspaper  for  civil  libel  it  wna  not 
error  for  the  court  to  allow  the  plaintiff,  who 
was  represented  by  an  attorney  at  law.  to  ap- 
pear as  his  own  attorney  and  argue  the  caae 
to  'the  jury.— Scott  t.  IHmeB-Mirror  Co.,  184 
P.  672. 

VI.  tAKINO  CASE  OB  QITESTIOir 
FBOM  JUBT. 

(A)  l^acatlona  of  Law  or  of  FWct  la  Cren- 
craL- 

^139(1)  (Okl.)  When  all  tiie  facts  which  the 
evidence  in  a  reasonable  degree  tends  to  prove 
and  all  reasonable  conclusfone  therefrom  are 
suflicient  to  support  a  verdict,  the  overmlinK 
of  a  demurrer  to  the  evidence  is  not  error. — 
Jameson  r.  Pioumoy.  184  P.  &10. 
^9 1 39(1)  (Utah)  Court  properly  overmled 
motion  for  nonsuit  where  plaintiff's  eridrafe 
tended  to  prove  bis  cause  of  action. — Vallotis  v. 
Utah-Apex  Mining  Co.,  184  P.  802. 
«=3 140(1)  (Utah)  A  statement  aiped  by  a 
witness  contaizung  statements  of  fact  incon- 
sistent with  his  testimony  is  competent  only 
for  purpose  of  impeachment,  and  therefore 
raises  a  question  of  credibility  of  the  witness 
for  the  jury  and  not  the  court  to  decide.— 
VaUotis  V.  Utah-Apex  Mining  Co.,  184  P.  602. 

(G)  DlamlBwl  or  KaoMnlt. 

9=3 1 65  (Utah)  Testimony  for  plaintiff  must 
be  assumed  to  be  true  on  motion  for  nonsuit.— 
Valiotts  V.  Utab-Apex  Min^  Co.,  184  P.  802. 

On  motion  for  nonsuit,  conrt  must  pve  to 
the  plaintiff  the  benefit  of  every  fair  and  rea- 
sonable inference  that  might  properly  be  drawn 
from  the  evidence  by  the  jiury. — Id. 

th,  htstbuotions  to  jxtby*. 

(A)  Pravlaee  c»f  Oomrt  wad  Jarr  la  ^a- 
eral. 

®=>  194(3)  (Mont.)  A  requested  InstroctloD. 
"The  positive  testimony  of  one  credible  witnesa 
to  a  fact  is  entitled  to  more  weight  than  the 
testimony  of  several  witnesses  equally  credible, 
who  testify  negatively,  or  to  collateral  circum- 
stances merely  persuasive  in  their  character, 
from  which  a  negative  may  be  inferred,"  vas 
properly  refused,  aa  being  on  the  weight  of  the 
evidence.— Kansier  v.  City  of  Billings,  184  P. 
630. 

«E=3l94(16)  (Mont.)  In  an  action  againat  a  city 
for  injuries  occasioned  by  falling  on  sidewalk, 
a  requested  instruction  to  the  effect  that  the 
city  by  one  of  its  aldermen  bad  notice  of  the  de- 
fect in  the  walk  held  properly  refused,  as  being 
on  the  weight  of  the  evidence.— Kansier  v.  Oity 
of  Billings,  184  P.  630. 

(B)  Mecevalty  aad  flableet-Matter. 

<S=3207  (Wash.)  Where  in  personal  injury  ac- 
tion photographs  were  admissible  on  issue  of 
contributory  negligence,  but  not  to  show  de- 
fect in  street,  conrt  must  limit  the  evidence  to 
purpose  for  which  admissible. — BulloiA  v.  Yaki- 
ma Valley  Transp,  Co.,  184  P.  641. 
€==>2I9  (Okl.)  It  is  not  error  for  conrt  to  re- 
fuse to  define  a  word  of  general  and  accepted 
niesming,  as  "deliver"  or  "delivery,"  which  is 
understood  by  men  of  reasonable  intelligence 
in  all  walks  of  life,  and  has  a*  well-understood, 
nc<'epted.  an<i  trenorii  meaning.— Jameson  t. 
Floamoy,  184  P.  81Q. 
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(O)  Form,  Reqnlaltea,  mnd  SnfflclencT* 

«»244(4)  (Utah)  In  action  for  injuries  to 
employ^,  instruction  Acid  properly  refused,  in 
that -by  singling  out  certain  facts  which  the 
evidence  tended  to  prove  it  invaded  province 
of  jury.— VaUotis  t.  Utah-Apex  Minbg  Co., 
184  P.  802. 

(D>  Avplleabllltr  to  Pleadlnva  aiiA  KtI- 

denoe. 

.4=925  r  (8)  (Mont)  In  an  action  against  a  city 
for  injuries  caused  by  fall  on  sidewal^  an  in- 
struction defining  an  accident  and  stating  that 
plaintiff  could  not  recover  if  the  fall  was  acci- 
dental held  not,  oil  attempt  to  raise  the  question 
of  contributory  negligence,  which  was  not  an 
issue  iu  the  case.— Kansier  v.  City  of  Billings, 
184  P.  630. 

^s>252(8)  (Mont)  In  an  action  for  injuries  oc- 
casioned by  slipping  on  a  sidewalk,  refusal  of 
instruction  that  oity  would  be  liable,  althougrb 
the  elements  contributed  to  the  injury,  was  not 
error,  where  there  was  no  evidence  that  the 
elements  in  any  way  contributed  thereto.~Kan- 
Bier  v.  City  of  Billings.  184  P.  630. 

In  an  action  against  a  cil7  for  iniaries  oc- 
casioned by  a  fall  on  the  sidewalk,  alleged  de- 
fect being  slippery  surface  of  walk,  an  instruc- 
tion that  plaintiff  could  not  recover  if  the  fall 
was  occasioned  by  sUppiof^  on  pieces  of  ice  or 
snow  should  have  been  omitted,  where  the  evi- 
dence showed  that  there  was  no  ice  or  mow 
at  the  place  where  the  plaintiff  fdl. — Id. 
®=>253(4)  (Mont.)  In  an  action  against  a  city 
for  injuries  occasioned  by  fall  on  defective  walk, 
a  requested  instruction  stating  that  plaintiff 
should  recover  if  the  work  was  defective,  etc., 
was  properly  refused,  where  it  did  not  embody 
the  rule  relating  to  proximate  causes.— Kansier 
V.  City  of  Billinms,  184  P.  630. 
^=>253(4)  (Or.)  In  an  action  under  the  Em- 
ployers' Liability  Law  for  a  servant's  death  in 
a  collision  between  an  engine  on  which  he  was 
riding  and  a  runaway  logging  car,  whore  there 
was  evidence  of  negligence  in  not  using  snub- 
bing lines  and  safety  switches,  an  instruction 
limiting  the  jury  to  consideration  of  one  item  of 
negligence,  based  upon  a  defective  drift  pin, 
which  permitted  the  brake  to  loosen,  was  prop- 
erly refused.— Garvin  v.  Western  Cooperage 
Co.,  184  P.  555. 

(B)  Reane«4a  or  Vrmr^rn. 

^255(2)  (Mont)  If  a  party  desires  an  in- 
struction covering  a  certain  point,  it  is  his  duty 
to  tender  one  on  the  point  embodying  his  ideas. 
— Kansier  v.  City  of  Billings,  184  P.  630. 
«=>255(1!)  (Utah)  If  it  «as  the  contentiMi  of 
employer,  being  sued  for  injuries  to  employ^ 
from  broken  rung  in  ladder,  that  question  of 
whether  broken  rung  rendered  ladder  unsafe, 
was  for  jury,  such  idea  should  have  been  em- 
bodied in  a  proper  request.— Valiotis  v.  Utah- 
Apex  Mining  Co.,  184  P.  802. 
<8=»256(1)  (Slont.)  To  supply  deficiencies  In 
instructions  given  or  proposed  by  the  court  a 
party  ^  dissatisfied  therewith  must  propose  in- 
structions embodying  principles  applicable. — 
Kiric  V.  Montana  Trans^r  Co.,  184  P.  987. 
4=>260(1).  The  refusal  of  reauested  instruc- 
tions which  had  been  properly  submitted  by 
trial  court  is  not  error. 

~(Cb1.App.)  Commonwealth  Bonding  &  Casu- 
alty Ins.  Co.  V.  Pacific  Electric  By.  Co., 
184  P.  2!): 

(Mont.)  Daniels  v.  Granite  Bi-Metallic  Con- 
solidated Mining  Co.,  184  P.  836;  ' 
(Okl.)  Carden  v.  Humble,  184  P.  104:  Lusk 
V.  Brandy,  Id.  144;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Wolf.  I)!:  765. 
e=>260((()  (Cal.)    In  an  action  by  an  attorney 
agaiD.qt  a  newspaper  for  danntges  for  civil  libel 
in  publishing  an  article  concerning  a  divorce 
case  in  which  plaintiff  was  attorney,  an  in- 
struction, that  an  attorney  is  rt'<iuired  to  take 
care  and  ascertain  facts  regarding  his  client's 


case  before  advising  as  to  legal  rights,  was 
properly  rdhised  where  the  matter  was  covered 
by  other  instructions.— Scott  v.  Times-Mirror 
Co.,  184  P.  672. 

€=>260(8)  (Alont.)  Proposed    instructJons.  In 
action  for  injury  to  plaintiff  by  defendant's 
servant  in  attempting  to  take  an  article  as  . 
security  for  the  charges  for  moving  part  of  ^ 
plaintiff's  furniture,  that  in  case  of  either  of 
enumerated  circumstances  verdict  should  be  for 
defendant,  held  properly  refused,  the  question 
of  whether  the  servant  was  acting  within  the  - 
scope  of  his  authoritj'  being  for  the  jury,  and 
they  being  told  that  there  could  be  no  recovery 
unless  he  was  so  acting.— Kirk  v.  Montana 
Transfer  Co.,  184  P.  987. 

(G)  CoDBtmettov  and  Operation.  ^ 

®=»295(1)  (Okl.)  Instructions  must  be  consider- 
ed together,  and  while  an  instruction,  standing 
alone,  may  be  open  to  criticism,  yet  if  the  in- 
structions, when  taken  together,  fairly  submit 
the  issue  to  the  jury,  Uiere  is  no  reversible  er- 
ror.—Missouri,  K.  &  T.  By.  Oo.  V.  Zuber,  184 
P.  462. 

^s»295(6)  (Wash.)  In  lessees'  action  for  les- 
sors' breach  of  pgreement  to  install  irrigation 
pump  within  required  time,  where  lessors  de- 
nied lessees'  allegation  that  lessees  had  given 
the  orchard  E>roper  care,  and  set  up  such  want 
of  care  affirmatively,  to  lessors'  damage,  and 
prayed  judgment  for  such  damage,  an  instrue- 
tion  withdrawing  affirmative  defense,  and  one 
requiring  lessees  to  prove  proper  care,  held  not 
to  have  been  misleading,  in  view  of  instruc- 
tions as  a  whole,  and  in  view  of  nominal  ver- 
dict for  lessees.— Heitmiller  t.  Prall,  184  P. 
.334. 

S=»296(3)  (Or.)  In  an  action  for  destruction  of 
a  fish  tr&p  by  a  tug,  an  instruction  as  to  de- 
fendant's negligence  that  "it  is  charged"  "that 
the  boat  was  being  operated  outside  of  and  be- 
yond the  channel  or  course  in  which  vessel 
should  be  operated,"  while  insufficient,  when 
standing  alone,  for  omission  to  allege  "negli- 
gently operated,"  the  error  was  cured  by  anoth- 
er instruction  covering  negliKent  operation.— 
Anderson  v.  Columbia  Contract  Co.,  184  P.  240. 
^296(4,6)  (Wash.)  Though  an  instruction 
was  objectionable  as  telling  the  jury  that  plain- 
tifTs  negligence  must  be  "the  proximate  cause" 
as  distinguished  from  "a  proximate  cause"  it 
was  not  improper,  where  the  court  was  mani- 
festly instructing  as  to  the  difference  between 
proximate  and  remote  cause,  particularly  where 
there  was  another  instruction,  properly  cover- 
ing contributory  negligence  and  proximate 
cause, — Bullock  v.  Yakinta  Valley  Transp.  Co., 
184  P.  641. 

IX.  VZiBDICT. 
(A)  GenernI  Verdict. 

^^344  (Okl.)  Testimony  of  jurors  will  not 
be  received  to  impeach  the  verdict,  which  they 
hare  solemnly  made  and  publicly  returned  into 
court.— Oklahoma  City  v.  Stewart,  184  P.  779. 
€=3345  (Idaho)  Objection  to  irregularity  or  in- 
formality in  a  verdict  must  be  taken  at  its  ren- 
dition and  before  the  jury  is  discharged,  and 
otherwise  It  Is  waived.— Pedersen  v.  Moore,  184 
P.  475. 

(B)  Special  Interrogator  lea  and  FlndluK*. 

«=>352i/[  [New,  vol.  OA  Key-No.  Scries] 

(Wash.)  In  view  of  Rem.  Code  1915,  § 
358,  providing  that  agreement  of  ten  jurors  is 
sufficient  for  verdict  nnd  section  304,  relating 
to  general  and  special  verdicts,  upon  submit- 
ting interrogatories  which  with  their  answers 
amounted  to  special  verdicts,  any  ten  jurors 
might  answer  any  one  of  the  interrogatories. — 
Bullock  T.  Yakima  Valley  Transp.  Co.,  li>l  V. 
641. 

€=>355(3)  (Or.)  A  special  verdict  must  find  all 
the  facts  essential  for  a  judgment,  but  ultimate 
ind  constitutive,  rather  than  evidentiary,  facts 
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Bbould  be  stated.— Oregon  Honae  Bnllden  T. 
Montgomery  Inv.  Co.,  184  P.  487. 

A  special  verdict  must  pass  on  alt  the  ma- 
terial isauea,  yet  wilf  be  adequate  if  it  states 
sufficient  fiodioga  on  an  iaaue  ultimately  deter- 
mining the  case  and  neceasariljr  supporting  Che 
judgment  rendered  so  that  other  iaaues  become 
immaterial. — Id. 

<S=3366  (Idaho)  Objection  to  irregularity  or  In- 
formality in  a  special  interrogatory  must  be 
taken  at  its  rendition  and  before  tht  jury  is  dla- 
charged,  oUierwise  it  ii  vaired.— Pedersen  t. 
Moore,  184  P.  475. 

X.  TRIAI.  BT  COITBT. 
(A)  BearlBK  and  D«terinliimtloB  of  Caaae. 

4s>375  (Nev.)  A  view  of  the  premisea  involv- 
ed  in  mining  litigation  cannot  be  considered  as 
eridence,  but  only  to  enable  tiie  court  better 
to  understand  and  comprehend  the  eridence 
introduced  and  intelligently  to  apply  it.— Love 
T.  Mt.  Oddie  United  Slines  Co.,  184  P. 

<B)   FlndlBV*   o<   Fact   mmA  OaBcluloBS 
of  X>mw. 

«=p393(1)  (Okl.)  The  trial  court's  opinion  in 
announcing  judgment  does  not  conatitute  "flnd- 
ingB  of  fact."  as  contemplated  under  Bev.  Laws 
1910,  I  6017,  and  may  not  be  donsidered  as 
such,  or  to  vary  judgment  of  court  as  contained 
in  journal  entry.— Rogers  v.  Harris,  184  P.  459. 
^304(2)  (Olcl.)  The  right  of  either  party,  un- 
der Rer.  Laws  1010,  |  6017,  to  require  a  spe- 
cial finding  of  facts  and  separate  conclustona  of 
law  by  timely  request  therefor,  is  waived,  when 
no  request  is  made  until  after  court  baa  an- 
nounced general  findinfn  and  conclusions.— 
Smith  T.  Smith,  184  P.  82. 
«s»395  (2)  (Or.)  Where  the  parties  to  aa  action 
waive  their  rights  to  a  jury,  the  findings  of  the 
trial  judge  are  in  the  nature  of  a  special  ver- 
dict, and  the  judge  must  find  the  facts  as  par- 
ticularly as  is  required  in  a  special  verdict  re- 
turned by  a  jury.— Oregon  Home  BuUders  v. 
Montgomery  Inv.  Co.,  184  P.  487. 
•S=»395(5)  (Or.)  If  the  findings  made  by  the 
trial  judge  are  not  in  truth  findings  of  fact, 
but  only  conclusions  of  law,  the  judgment  can- 
not stand  because  it  must  be  supported  by  a 
statement  of  ultimate  facts. — Oregon  Home 
Builders      Montgomery  Inv.  Co.,  1H4  P.  487. 

An  "evidentiary  fact"  is  one  that  furhishes 
evidence  of  the  existence  of  some  other  fact 
—Id. 

An  "ultimate  fact"  is  the  final  resulting  ef- 
fect readied  by  procesaea  of  legal  reasouinj;  from 
the  evidentiary  facta  (citing  Words  and  Phrases, 
First  and  Seeond  Series,  Ultimate  Fact). — Id. 
'  In  a  realty  broker's  action  for  commiHsion  in 
negotiating  an  exchange  of  properties,  question 
of  whether  or  not  the  purchaser  procured  was 
the  owner  in  fee  simple  of  his  lands  to  be  ex- 
changed held  a  "fact  in  iasue,"  defined  as  that 
on  which  plaintiff  proceeds  by  his  action,  and 
which  defendant  controverts  in  his  pleadings, 
so  that  findings  thereon  were  findings  of  ulti- 
mate fact  and  not  mere  conclusions  of  law.— 
Id. 

€=3398  (Cal.App.)  In  action  for  siiecific  per- 
formiiiice  of  contract  for  sale  of  land,  a 
fiiiiliiig  that  the  purchUBC  price  was  excessive, 
nnd  the  contract  ineiiuitable,  was  falnlly  in- 
cciisisteiit  with  a  finding  tiint  purchiisers  had 
rfi'iMvfii  a(ief|u!ite  consideration  for  agreement, 
and  tliat  agreement  waa  just  and  reasonable. — 
Morgan  y.  Dibble,  184  P.  704. 

TROVER  AND  CONVERSION. 

See  Aptioal  and  Error,  ^all40;  Corporations, 
140. 

U.  ACTIONS. 

(IS)  Trial,  Jndtrment.  and  Review. 

€=366  (Okl.)  In  action  by  chattel  mortgagor's 
wife  against  mortguifee  to  recover  value  of  prop- 
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erty  alleged  to  have  been  (xmverted  by  mort- 
gagee, and  for  tts  wrongful  detention  and  exem- 
plary damages,  record  held  to  show  no  evidence 
to  support  a  plea  for  exemplary  damages,  or  to 
Justify  the  submisaion  thereof  to  the  jury*— 
Haskell  Nat  Bank  v.  Stewart,  184  P.  4tf3. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Bvidenee,  >8.  illO;  Wills.  «=»68. 

I.  OBEATIOM.  SXISTEMOE.  AlTD  VA- 
UDITT. 
(A)  BIzweM  Tnurta. 

«=»I7,  18(1)  (CatApp.)  An  oral  underaUnd- 
ing  between  two  parties  for  the  purchase  from 
others  of  land  to  be  paid  for  by  cutting  the  tim- 
ber therefrom  may  give  rise  to  an  enforceable 
trust  in  favor  of  one  of  them.— Hughes  v.  Silva. 
184  P.  415. 

^»2I(1)  (Cal-App.)  Where  parties  purchased 
property  tiirougb  the  efforts  of  one  of  them  to 
be  paid  for  out  of  timber  cut  therefrom,  decla- 
rations of  trust  in  favor  of  one  of  them  with 
reference  to  a  loon  secured  to  further  the  en- 
terprise held  to  show  an  enaitable  tmst  in  all 
the  property  in  question.— Hughes  v.  Silva,  184 
P.  415. 

«=343(3)  fNev.)  Evidence  of  consultation  be- 
tween children,  without  the  knowledge  or  con- 
sent of  the  mother,  whereby  children  agreed 
that  mother,  Vbo  was  lying  on  deathbed, 
should  convey  proper^  to  one  of  the  children, 
who  agreed  with  toe  other  children  to  pay  the 
debts  of  the  estate  and  distribute  the  residue 
by  proper  conveyance  equally  between  other 
heirs,  was  not  admissible  aa  proof  that  chOd 
to  whom  property  was  so  conveyed  held  land 
in  trust  for  the  other  children. — Adams  v. 
Wagoner,  184  P.  814. 

^344(1)  (CaLApp.)  In  an  action  to  impress  a 
trust  on  land,  evidence  held  to  support  judg- 
ment for  plaintiff.— Hughes  t.  SHra,  184  P.  41S. 

Vn.  ESTABUSHMEXT  AHD  BIT. 
rOROEMEMT  OF  TRUST. 
(O)  AetioKe. 

«=>365(2)  (CaLApp.)  Where  plaintiff  and  de- 
fendant purchased  land  in  defendant's  name  tor 
which  plaintiff  borrowed  money,  that  plaintiff 
made  no  claim  for  an  occonntinf  or  declara- 
tion of  trust  during  four  years  wnen  the  rela- 
tions between  the  parties  were  intimate  and 
cordial  and  consisted  of  interchangea  of  courtes- 
ies and  services,  end  the  property  had  not  In- 
creased in  value,  did  not  snow  laches.— Hnrtiea 
V.  Silva,  184  P.  415. 

^9373  (Cal.App.)  In  an  action  to  enforce  a 
trust  in  lands,  an  amended  complaint  predi- 
cated on  the  averment  of  an  express  trust  held 
not  incouRistent  with  findings  predicated  upon 
a  joint  adventure  for  the  purchase  of  the  lands 
creating  a  trust  by  operation  of  law,  where  the 
findings  follow  almost  the  precise  language  and 
averment  of  the  complaint,  and  further  set  out 
in  ha'c  verba  two  written  declarationa  of  trust. 
—Hughes  V.  Silva,  184  P.  415. 

TURNPIKES  AND  TOLL  ROADS. 

See  Appeal  and  Error,  ^S3932;  Evidence, 

113. 

I.  ESTABIiISHMENT,  CONSTRUC- 
TION. AND  MAnrTENAXCB. 

iS=>I5  (CaLApp.)  An   easement   of   toll  road 

owners  for  highway  purposes  over  the  land  of 
anotlier  is  for  passage  only,  with  necessary  in- 
cidental powers  and  privileges  to  grade  the  way 
and  rep:iir  and  mnuitain  it;  such  inddentu 
puwers  and  privileges  ^ving  the  owners,  holders 
of  the  caKcment,  no  right  of  ownership  in  the 
soil.— McXulty  T.  Lawley,  184  P.  60. 
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<8=»I9  (Cal.App.)  The  owners  of  a  toll  road  over 
another  B  land  itad  the  right  to  grade  their  road, 
as  reaeooably  necesaary  or  appropriate,  ana 
perhaps  the  right  to  use  material  for  filliog  or 
Burfacing  other  portions  oE  the  road,  but  do 
right  to  take  material  from  the  land,  even  with< 
in  right  of  way,  without  regard  to  grading  op- 
erations on  the  land,  but  to  be  hauled  miles 
away,  aB  well  as  to  points  on  other  roada.-- 
MeNulty  v.  Lawley,  184  P.  50. 
«=»26i/2  (Cal.App.)  In  an  action  by  a  land  and 
quarry  owner  against  the  j;>roprietors  of  a  toll 
road  to  recover  for  rock  improperly  taken,  in 
view  of  the  toll  road  owners'  mistaken  theory  of 
the  law,  rejection  of  proffered  evidence  of  pro- 
ceedings of  the  supervisors  in  establishing  and 
abandoning  an  old  road  waa  not  erroneous;  pro- 
ceedings afEecting  tho  old  road  4t  a  different 
place  having  no  tendency  to  prove  the  width  of 
the  right  of  woy  past  the  quarry,  while  the 
width  of  ttie  road  was  immaterial  anyway. — 
McNutty  v.  Lawley,  184  P.  BO. 

UNDERTAKERS. 

See  Nuisance,  €=»3. 

UNDERTAKINGS. 

See  Appeal  and  Error,  €=3373. 

UNITED  STATES. 

See  Army  and  Navy. 

VENDOR  AND  PURCHASER. 

See  Alteration  of  Instruments,  "SsalS;  Appoal 
and  Error,  4^1011,  1040;  Cfirpiiiations.  ©=» 
444,  445;  Covenants,  ^=>3;  Escrows,  C=>''r, 
14;  Estoppel,  «=s>92;  Evidence,  C=>S?..  41i.",, 
442;  Executors  and  Administrators,  tS=^^SO; 
Deeds,  <8=>121:  Frauds,  Statute  of,  <&=al29; 
Guardian  and  Ward,  <S=>108;  Juetices  of  the 
Peace,  <e=>188;  Landlord  and  Tenant,  ®=> 
53.  63;  Mortgages.  <e=»502;  Pleading,  <^ 
180,  216;  Quieting  Title.  «=»7;  Sales;  Speci- 
fic Performance.  «=»10,  49,  04,  114,  121, 
128;  Trial,  «=»398:  Taxation,  «=>086.  - 

I.  REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

C=>3(1)  {Colo.)  Contract  tor  sale  of  land  in 
two  parcels  in  which  purcbaaers  agreed  to  pay 
taxea  end  interest  and  to  protect  vendor  from 
loss  or  forfeiture  of  the  ofiiiity  which  he  was 
acquiring  in  sucb  land,  which  contract  included 
placing  deeds  in  escrow  for  delivery  upon  pay- 
ment after  purcbnserB  sold  the  land,  and  by 
which  tliey  released  vendor  from  a  claim  for 
broker's  commission,  and  which  placed  no  lia- 
bility upon  purcha.sers  for  failure  to  so  sell  the 
land,  AeW  either  an  option  or  asency  contract, 
and  not  one  of  purchase.— Shetler  v.  Stroud, 
184  P.  2&4. 

<8=33(4)  (Colo.)  A  written  instrument  denomi- 
nated a  contract  of  sale,  reciting  thot  plaintiff 
received  from  defendant  the  Bum  of  fSO  as 
part  payment  on  the  purchase  price  of  lots, 
which  provided  for  payment  in  installmPnts, 
and  that  defaiilt  should  at  the  election  of  plain- 
tiff work  an  absolute  fowFeiture,  is  a  contract  of 
Bale,  and  not  an  option  contract,  and  hence, 
where  defendant  defaulted  in  payment,  plaintiff 
might  sue  on  the  contract  and  recover  payments 
due  tind  unpaid. — Gullen  v.  Park  Club  Land  Co., 
184  P.  303. 

ie=>ie(l)  (Okl.)  One  hundred  dollars  la  an 
adequate  consideration  for  an  option  to  pur- 
chase within  six  months  an  undivMed  onc-tialf 
interest  in  a  tract  of  land  for  $30,000.— Miller 
V.  Kinunel,  184  P.  762. 

n.  CONSTRUCTION  AND  OPERA- 
TION OF  CONTRACT. 

<&=50  (Cal.App.)  Instrument  prepared  by  title 
company  with  whom  deeds  were  to  be  left  in 
escrow,  consiHting  of  instructions  to  the  com- 


pany and  not  signed  by  vendor  until  after  expi- 
ration of  period  within  which  the  contract  could 
be  consummated,  and  after  vendors  had  with- 
drawn their  dead  and  certificate  of  title  from 
the  escrow,  was  not  a  separate  agreement  of 
sale  or  a  supplemental  part  of  the  first  agree- 
ment—Morgan  v.  Dibble,  181  P.  704. 
^955  (CaLApp.)  Contract  for  sale  of  large 
tract  of  land,  requiring  vendor  to  convey  one  op 
more  acres  upon  payment  of  certain  price  per 
acre,  was  a  divisible  and  separable  contract, 
such  that  full  performance  of  one  part  might  be 
made  by  both  parties  without  affecting  the  sub- 
sequent performance  or  right  of  pcrformonce  na 
to  remainder.- Rosenthal  v,  Silveira,  184  P.  58. 
^=379  (CaLApp.)  Where  land  contract  provid- 
ed for  payment  of  purchase  price  within  certain 
period  and  interest  and  taxes  by  purchaser  and 
for  conveyance  by  vendor  of  one  or  more  acres 
upon  payment  of  certain  price  per  acre,  neither 
party  could  maintain  action  thereon  without 
first  performing  all  the  conditions  previously  to 
be  performed  or  him. — Bosentfaal  t.  Silveira, 
184  P.  58. 

III.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 
(A)  By  AsFeement  of  F«.rtlcB. 

4=>85  (Cal.)  Giving  of  notice  of  tender  of  deed 
to  the  vendee  by  the  vendor  of  land,  after  the 
vendee  was  in  default  in  making  installment 
payments,  notice  being  intended  as  biLsis  to  de- 
clare a  forfeiture,  together  with  the  conduct  of 
the  partieB  thereafter,  held  not  to  have  amount- 
ed to  rescission  by  their  mutual  consent,  to  en- 
title the  vendee  to  demand  return  of  moneys 
paid.— Newell  v.  E.  B.  &  A.  L.  Stone  Co.,  184 
P.  660. 

<&=}85  (Cal.App.)  Where  purchaser  served  quit- 
claim deed,  releasing  his  interest  in  the  land, 
upon  vendor  who  was  unable  to  read  or  under- 
stand the  English  language,  and  vendor  within 
two  days  handed  deed  to  his  lawyer,  who  re- 
turned it  to  purchaser  as  soon  ns  he  could  nacer- 
tain  proper  oddrese,  there  waa  no  acceptance  of 
deed  or  acquiescence  by  vendor  in  rescission  of 
contract.— Hosen thai  v.  Silveira.  184  P.  58. 

(B)  Resclaalon  by  Venaor. 

<^=>95(2)  (CaI.App.)  Where  time  is  made  of 
the  essence  of  a  contract  for  the  payment  of 
money,  as  a  land  sale  contract,  and  the  cove- 
nant has  been  waived  by  acceptance  of  iostall- 
ments  overdue,  with  knowledge  of  the  facts, 
such  conduct  will  be  regarded  as  croating  only 
a  temporary  suspension  of  the  right  of  forfei- 
ture.—Itishop  v.  Ilarndt.  184  P.  001. 

101  (CaLApp.)  Where  time  is  made  of  the 
essence  of  a  contract  for  the  payment  of  mon- 
ey, as  a  land  sale  contrnct,  and  the  covenant 
has  been  waived  by  acceptance  of  installments 
overdue,  with  knowledge  of  the  facts,  such 
conduct  will  be  regarded  as  creating  only  s 
temporary  suspension  of  the  right  of  forfei- 
ture, which  may  be  restored  by  ^ving  specific 
notice  of  intention  to  enforce  it— Bishop  v. 
Barndt,  184  P.  901. 

Notice,  served  by  the  vendor  of  land  by  con- 
tract to  convey  on  the  real  party  in  interest, 
several  installments  being  in  default,  to  the 
effect  that  the  vendor  would  insist  on  the  for- 
feiture clause  onless  payment  was  made 
promptly,  held  sufficient  to  revive  all  the  ven- 
dor's righta  under  the  contract,  entitling  her 
subscquentiy  to  stand  strictly  on  its  terms,  and 
to  have  decree  of  forfeiture  against  the  buyer 
and  various  assignees  on  their  failure  to  pay 
within  a  reasonable  time. — Id. 
<S=>I04  (CaLApp.)  In  an  action  to  quiet  title, 
where  defense  was  that  defendant  was  entitled 
to  posses.><ion  under  contract  of  Hule,  the  burden 
was  on  tho  plaintiff,  having  conceded  u  waiver 
of  the  right  of  forfeiture  of  the  contract  for 
delay  in  payments,  to  show  a  revival  of  the 
terms  of  the  contract  by  proof  of  a  definite  and 
.specific  notice  cf  an  iutention  to  enfurce  it. — 
Bay»ide  Laud  Co.  v.  PhilUps,  1S4  P.  951. 
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(C)  RenplMBlon  toy  PnrcIiMcr. 

*=al07  (Cal.)  The  vendee  of  laud,  who  con- 
tracted to  pay  in  inBtflllmenta  could  not  take 
advantage  of  his  own  default  In  making  pay- 
mcots,  and  claim  reacisBion,  when  the  vendor 
tendered  deed  conditionally  on  paymont  in 
full,  and  in  the  alternative  declared*  a  forfei- 
ture.—Newell  T.  E.  B.  A  A.  L.  Stone  Co..  184 
1'.  059. 

«=»107  <Cal.App.)  WhRre  vendor,  who  was 
unable  to  read  Sngliah  language,  refused  to  aigif 
deed  cooveying  certain  nnmber  of  acres  upon 

fiayment  of  certain  price,  under  contract  requir- 
ng  him  to  so  do,  without  first  consulting  his  at- 
torney, and  where  purchaser,  taking  advantage 
of  such  refusal,  immediately  aerved  notice  tore- 
ficind  and  quitclaim  deed  upon  vendor,  and  filed 
suit  to  rescind  before  vendor's  attorney  could  re- 
turn guitclaim  deed,  and  where  interest  pay- 
ment was  soon  due,  and  purchaser  was  at  such 
timp  indebted  to  vendor  for  taxes,  there  was  no 
equitable  ground  for  rescission  on  part  of  pur- 
chaser.—Rosenthal  V.  Silveira,  184  P.  68. 
^»H6  (Cal.App.)  Where  purchaser  made 
quitclaim  of  the  property  of  third  party,  a  sub- 
sequent quitclaim  deed  served  upon  vendor  by 
purchaser  was  insufficient  as  a  tender  of  re- 
conveyance. Bince  it  failed  to  revest  vendor  with 
title  freed  from  the  cloud  created  by  contract 
of  salc.—Bosenthal  v.  Silveira,  184  P.  58. 
9=3ll8  Cal.App.)  Where  contract  required 
purchaser  to  pay  taxes,  but  it  was  subsequently 
agreed  that  vendor  should  pay  taxes  and  that 
amount  due  therefor  should  thereafter  be  ad- 
justed between  the  parties,  purchaser  did  not 
fully  perform  under  the  contract  without  pay- 
ing or  offering  to  pay  taxes  advanced  by  vendor, 
though  vendor  never  requested  payment — 
Rosenthal  v.  Silveira,  184  P.  58. 
€=>1I9  (Cal.App.)  Where  vendors  agreed  to 
furnish  good  title  as  a  condition  of  the  sale,  but 
could  not  comply  therewith  because  of  public 
servitudes  upon  land,  which  could  not  be  re- 
moved, purchasers  were  entitled  to  rescind  con- 
tract at  any  time;  the  title  being  incurably  de- 
fective by  reason  of  the  public  Bervitudea.— 
Morgan  V.  Dibble,  184  P.  7<k. 
4=3123  (Cal.App.)  In  purchaser's  action  to  re- 
scind, involving  issue  of  whether  third  parties, 
to  whom  purchaser  had  transferred  interests  in 
the  contract  prior  to  purchaser's  attempt  to 
rescind,  had  abandoned  their  rights,  thereby 
enabling  purchaser  to  revest  vendor  with  title 
free  from  any  cloud  created  by  the  contract, 
finding  that,  at  time  of  purchaser's  attempt  to 
rescind,  such  other  persons  had  no  interest  in 
the  contract,  held  against  weight  of  evidence.— 
Rosenthal  v.  Silveira,  184  P.  58. 

IV.  PERFORMANCE   OF  OOKTRACT. 
(A)  Title  and  Bvtate  of  Vendor. 

«8=>I43  (Cal.Apn.J  Where  lard  contract  requir- 
ed vendors  to  furnish  good  title,  except  as  to 
specified  incnmbrancoa,  as  a  condition  of  the 
sale,  even  actual  knowledge  by  purchasers  of 
public  easements  upon  land,  which  could  not 
be  removed,  would  not  be  deemed,  while  contract 
remained  executory,  to  imply  a  waiver  of  aub- 
Rtantiat  fulfillnient  of  the  condition  ot  title.— 
Morgan  v.  Dibble,  184  P.  704. 

(B)  ConvcyaBOe. 

«=>145  (CalApp.)  Where  contract  for  sale  of 
certain  tract  of  land,  at  certain  price,  to  be 
imifl  within  certain  time,  provided  for  convey- 
ani'fi  of  one  or  more  acres  upon  payment  of 
certnin  price  per  acre,  piirchawer  was  not  enti- 
tled to  conveyance  of  proportional  number  of 
acres  for  initial  payment  made  upon  cxreution 
of  contract;  such  payment  being  a  general  pay- 
ment on  price  of  tract  as  an  entirety. — Rosen- 
thal T.  Silveira,  184  P.  58. 

(D)  Parment  of  FarchaMe  Honer. 

"S^alS?  (Cal.)  The  vwidor  of  land,  by  accepting 
installment  payments  after  the  time  specifii-d, 
waived  the  provision  of  the  contract  with  rcfer- 


aice  to  time  being  of  the  essence  as  to  sncb  pay- 
ments, and  could  not  thereafter  effectuaUy  d(- 
Clare  forfeiture  of  the  vendee's  right  to  purchase 
and  of  the  payments  already  made,  without  no- 
tice that  m  the  future  a  strict  perfomuuice 
would  be  required.— Newell  v,  E.  B.  *  A.  L. 
Stone  Co.,  184  P.  669. 

V.  BIGHTS  AMD  IiIABIUTIBS  OF 
PABTXES. 
(A)  Am  to  Kaeh  Qther. 

^207  (CaLApp.)  The  assignee  of  a  contract 
to  convey  by  contracting  to  sell  to  a  third  per- 
son could  not  create  a  privity  of  contract  or 
estate  between  her  and  the  vendor  without  as- 
signing his  interest  in  whole  or  in  part  under 
the  original  contract,  and  without  such  assign- 
ment  and  notice  of  it  the  vendor  was  entiued 
to  stand  upon  the  contract  with  the  vendee  re- 
gardIe88_of  any  subcontract  the  latter  micht 
make.— rashop  <  Bamdt,  184  P.  901. 

(B)  Am  to  Tblrd  Peraoaa  m  General. 

«&=>2I4(1)  (CaLApp.)  Where,  by  contract  with 
the  assignee  of  a  contract  to  convey,  a  third 
person  assumed  no  obligations  towards  the 
vendor  so  as  to  bring  herself  into  privity  with 
the  vendor,  she  acquired  no  rights  under  her 
contract,  which  did  not  operate  as  an  assign- 
ment, and.  having  no  rights,  there  was  noth- 
ing for  her  to  forfeit  to  the  vendor.- Bishop  v. 
Barndt.  184  P.  901.  *^ 

(Ol  Bona  Plde  Pnrehaaem. 

«^22l  (OH.)  Rev.  Laws  1910.  8  1158.  defining 
the  nghts  of  innocent  nurchasens,  having  been 
enacted  in  1897  and  being  in  conflict  with  sec- 
tion 4<ei  in  the  Statutes  of  1890,  providing 
that  defeasance  must  be  recorded,  repealed 
that  section  by  implication,  until  the  adoption 
of  the  1910  Code.- Armstrong  v.  Phillips.  184 
P.  109. 

Rev.  Laws  1910,  {  1158,  defining  rights  of  in- 
nocent purchasers,  though  adopted  by  L^^la- 
tiire  as  part  of  Code  at  the  same  time  it  adopt- 
ed section  4021,  requiring  a  defeasance  to  be 
recorded,  conflicts  with  that  section  on  same 
subject-matter,  and,  under  section  8158,  the 

:  latter  section  4021  prevails  over  section  1158; 

I  "latter,"  as  used  in  section  8158,  wferring  to 
place  or  arrangement  in  the  Code. — Id. 
«3»228(4)  ^Cal.)  That  a  purchaser  of  land  took 
it  with  notice  of  a  prior  contract  of  sale,  void- 
able under  the  statute  of  frauds,  does  not  af- 
fect his  title  unless  the  case  comes  within  some 
exception  recognized  by  equity'.— Hambey  v. 
Wood,  184  P.  9. 

®=>23l(l)  (Or.)  The  owner  of  a  mortgage  who 
satisfied  it  by  mistake  is  not  entitled  to  have 
the  mistake  corrected  and  the  mortgage  rein- 
stated as  against  the  intervening  rights  of  liona 
fide  purchasers  and  incumbrancers. — Dennison  v. 
Josad,  184  P.  209. 

Where  the  owner  of  two  mortgages  through 
mistake  satisfied  one  which  be  did  not  intmd 
to  satisfy,  and  after  the  satisfactioD  was  in- 
dorsed on  the  record  the  premises  were  disposed 
of  and  a  subsequent  mortgage  given,  held,  that 
the  last  purchaser  and  ^he  mortgagee  took  the 
same  without  any  constructive  notice^  so  that  the 
mortgagee  was  not  entitled  to  have  the  mort- 
gage reinstated,  the  purchaser  and  subsequent 
incumbrancer  having  no  actual  notice.— Id. 
'®=>23l(3)  (Idaho)  One  claiming  title  to  lands 
is  chargeable  with  notice  of  every  matter  af- 
fecting the  estate  which  appean  on  the  face  of 
any  recorded  deed  forming  an  essential  link  in 
his  chain  of  title,  and  also  with  notice  of  such 
matters  as  he  might  have  learned  by  inquiry 
which  the  recitals  in  such  instruments  made  it 
hia  duty  to  pursue.  (Per  Bodge,  J.y—Glorer  v. 
Brown.  184  P.  649. 

AVhcre  a  prospective  purchaser  of  land  from  a 
survivnig  husband,  on  whom  probate  court's  dfr 
crce  of  distribution  in  his  wife's  estate  bad  not 
conferred  title,  or  from  bis  guardian,  would  find 
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on  examination  of  record  that  it  had  been  dii- 
tributed  to  husband  as  communitr  property  of 
himtdf  and  wife,  and  bcine  presamed  to  niow 
of  Hev.  St.  1887,  §  5712.  relating  to  commanity 
property,  would  know  that  decree  was  a  nullity, 
ne  would  be  put  on  inquiry  as  to  nature  and 
condition  of  the  title  wliich  would  diwlose  all 
the  infirmities.  (I'er  Morsan,  C.  J.) — Id. 
e=^235  (Cnl.)  Where  a  deed  ia  given  witbout 
consideration  to  grantees  poaseBfling  full 
knowledge  of  the  rights  of  persons  injuriously 
affected  by  it,  no  equitable  consideratioDs  are 
available  to  th«m.~ Oabom  t.  Hoyt,  184  P. 
854. 

VI.  REMEDIES  OF  VEMDOB. 
(B)  AcHoita  for  Parehaae  Honey. 

4=s>3l5(l)  (Kan.)  In  vendor's  action  for  bal- 
ance due  under  terms  of  written  contract  the 
execution  of  which  was  not  denied,  and  answer 
made  the  issue  of  payment  in  that,  by  agree- 
ment with  plaintiff,  defendant  paid  costs  of  a 
foreclosure  proceeding  and  paid  balance  of  con- 
tract price  to  holder  of  deed  in  escrbw,  the  bur- 
den of  proof  was  properly  on  defendant.— 
Smith  V.  Qriffitb,  184  P.  725. 

(O)  Actions  for  Damavos. 

^330  (GaLApp.)  Under  Civ.  Code,  $  3307.  ex- 
penses incurred  by  vendors  in  order  to  perform 
their  part  of  the  contract  are  not  recoverable 
items  of  damages  for  breach  of  contract  by  ven- 
dee.—Morgan  V.  Dibble,  184  P.  704. 

VII.  REBIEDIES  OF  PURCHASER. 

(A)  fRecovery  of  Purchase  Money  Paid. 

^^334(6)  (CaLApp.)  Where  contract  provided 
for  sale  of  tract  of  land  at  certain  price  to  be 
paid  at,  or,  at  purchaser's  option,  before  speci- 
fied date,  and  required  vendor  to  convey  one  or 
iffiore  acres  upon  purchaser's  payment  of  a  speci- 
fied price  per  acre,  vendor's  refusal  to  convey 
certain  number  of  acres  upon  tender  of  requir- 
ed amount,  before  purchaser  had  exercised  op- 
tion by  paying;  or  tendering  total  purchase  price, 
was  not  a  default  by  vendor  of  the  entire  con- 
tract, but  was  mere  refusal  to  carry  out  a  poi^ 
don  thereof  not  entitling  purchaser  to  recover 
initial  payment  made  upon  exfecutlcm  of  the 
contract.— Rosenthal  v.  Silveira.  184  P.  58. 
4S934I(2}  (Cal.)  Complaint  to  recover  on  ac- 
count of  Seller's  breach  so  much  of  the  price 
of  land  as  had  been  paid,  the  contract  show- 
ing that  in  consideration  of  the  price  plain- 
tins  were  to  have  certain  lots  with  roads 
constructed  thereto,  was  not  iusnfiicient  as 
not  alleging  that  plaintiffs  had  suffered  or 
would  suffer  damage  by  reason  of  defendant's 
failure  to  build  the  roads;  it  being  apparent 
that  thry  were  a  material  part  of  the  considera- 
tion, failure  of  which,  under  Giv.  Code,  S  1689, 
Bubd.  2,  is  gmuiid  for  rescission.- Blahnik  v. 
Small  Farms  Imp.  Co..  184  1\  661. 
^»34l(5)  (Cal.)  Where  the  buyers  of  land,  re- 
scinding for  the  seller's  breach,  had  not  paid 
the  pnce  in  money  but  in  land  exdiangea,  if 
the  Keller  had  retained  title  to  the  land  receiv- 
ed, the  buyers  on  rescission  could  have  demand- 
ed only  a  reconveyance,  and  the  seller,  having 
parted  with  title,  must  compensate  the  buyers 
only  for  loss  actually  sustained,  the  actual  val- 
ue of  the  property  when  accepted  on  the  con- 
tract of  suIg,  and  not  the  price  placed  on  it  by 
the  parties.— Blahnik  v.  Small  Farms  Imp.  Co., 
184  P.  661. 

VENUE. 

See  Criminal  I^aw,  ^=>97,  108;  Mortgages,  ®=> 
422. 

I.  MATURE  OR  SUBJECT  OF  ACTION. 

^S9|3  fCoId.)  T'nder  Code.  §  25,  requiring  ac- 
tion to  he  tried  in  county  in  which  subject- 
motter  is  "situnted,"  a  water  ripht  can  be  held 
to  lie  situated  only  at  the  point  of  diversion 
or  at  the  place  of  use. — Fields  v.  Kincaid,  184 
P.  832. 


Where  action  involving  water  rights  was 
brought  in  county  in  which  plaintifTs  rights 
were  situated,  court  properly  refused,  under 
Cod&  i  25,  to  change  place  of  trial  to  county 
in  which  defendant's  rights  were  situated;  the 
subject  of  the  action  not  being  wholly  is  latter 
county.— Id. 

m.  CHANGE  OF  VENUE  OR  PI^OE 
OF  TRIAL. 

■3=345  (Colo.)  Lack  of  jurisdiction  is  a  ground 
for  dismissal,  not  for  diange  of  venue.— Fields 
V.  Kincaid,  184  P.  832. 

^=>49(1)  (Cal.)  If  a  judge  of  the  superior  court 
was  disqualified  to  hear  a  case  in  which  a  cor- 
poration was  a  party,  because  his  wife  was  a 
stoclEholder.  it  was  improper  for  the  judge  to 
deny  a  motion  to  change  place  of  trial,  and  then 
call  in  another  judge  to  hear  the  case,  but  be 
should  have  directed  a  change  as  provided  by 
Code,  Civ.  Proc.  S  398 ;  there  being  but  one 
judge  of  the  superior  court  of  the  county.— 
Favorite  v.  Superior  Court  of  Riverside  Coun- 
ty. 184  P.  15. 

VERDICT. 

See  Trial.  «s»344-366. 

WAGES. 

See  Assignments.  «=9l2,  78;  Bankruptcy,  «=> 

433. 

WAR. 

See  Ambassadors  and  Consuls,  «=»8. 


(Mont)  Defendant,  who  in  vile  and  vul- 
gar language  expressed  his  opinion  that  the  I. 
W.  W.,  of  which  he  was  a  member  and  officer, 
were  going  to  win  the  federal  prosecution  of 
certain  of  their  ringleaders  in  Illinois,  did  not 
thereby  commit  sedition,  as  defined  by  Sess. 
Laws  1918,  c.  11,  which  was  an  emergency  war 
measure.— State  v.  Griffith.  184  P.  219. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  «s>219,  1071,  1073; 
Courts,  ®=>475,  481;  Damages,  <&:»109;  Evi- 
dence, €=»210,  272;  Judgment,  ^=»725;  Mu- 
nicipal Corporations,  «=5S35,  845;  Naviga- 
ble Waters;  Officers,  «=56y;  Venue,  «=>13. 

a.  KATURAI.  WATER  COURSES. 
(A)  RIparlu  Rivhta  In  Generml. 

<8==>42  (Cal.App.)  What  is  a  reasonable  use  of 
water  by  upper  proprietor  depends  upon  all  the 
facts  and  circumstances  in  the  case.— Drake  v. 
Tucker,  1S4  P.  502. 

^=^44  (CaLApp.)  Upper  owner  has  no  right, 
by  use  of  water  for  irrigation  purposes,  to  de- 
prive lower  owner  of  suflScient  water  for  his 
domestic  purposes.- Drake  v.  Tucker,  184  P. 
502. 

(D)  DiTersloR. 

<t=>78  (CaI.App.)  Riparian  proprietor  is  en- 
titled only  to  the  water  after  it  reaches  his 
land  in  its  natural  flow,  and  if  in  the  natural 
flow  of  the  stream  there  is  Insufficient  water 
conducted  to  lower  owner's  land  for  his  nses, 
he  has  not,  as  a  riparian  owner  merely,  the 
right  to  go  on  the  land  of  an  upper  owner  and 
divert  the  water  from  there.— Drake  v.  Tuck- 
er, 184  P.  602. 

VI.  APPROPRIATION  AND  PRE- 
SCRIPTION. 

<&=»I43  (CaLApp.)  Where  defendants  were  en- 
titled to  only  121.3  inches  of  water  for  irrisa- 
tion  purposes,  they  were  confined  to  thnt 
amount,  -regardleRS  of  the  size  of  their  ditch.— 
Barr  v.  Branstetter,  1S4  P.  409. 
®=3l52(2)  (Colo.)  Action  to  secure  a  decree  of 
abandonment  of  a  part  of  a  water  right  given 
in  original  adjudication  proceeding  was  not 
tiarrrd  bv  four-year  statute  of  umitatlons, 
though  broaght  more  than  four  yean  after  orig- 
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inal  proceeding;  the  afaaDdoDmcnt'  suit  being 
predicated  on  matten  BubBCQuent  to  the  origi* 
nal  decree. — Bijou  Irr.  Dist.  v.  Weldon  Valley 
Ditch  Co.,  184  V.  382. 

^=3152(5)  (Colo.)  Id  action  to  secure  a  decree 
of  abandonment  of  a  part  of  a  water  right  given 
defendant  in  adjudication  proceeding,  part  of 
complaint  alleging  that  dofcndanfa  ditch  was 
constructed  for  the  irrigation  of  500  acres  of 
land,  that  it  had  a  carrying  capacity  of  not 
more  than  12  cubic  feet  per  second,  and  that  it 
had  never  been  enlarged,  standing  alone,  would 
be  subject  to  a  general  demurrer:  nnoaser  prior 
to  adju<lication  decree  not  establiflhinK  abandon- 
ment.—Bijou  Irr.  Dist  T.  Weldon  Valler  IMtch 
Co.,  184  P.  382. 

In  action  to  secure  a  decree  of  abandonment 
of  a  part  of  a  water  right,  comolaint  held  to 
state  a  cacae  of  action. — Id. 
®s»t52(5)  (Colo.)  In  action  InTolring  water 
rights,  pleadings  held  to  present  Issue  of  wheth- 
er defendants  bad  accepted  benefits  of  and  used 
waters  in  accordance  with  former  adjudication 
flecrce^Fiolds  v.  Kincaid,  184  P.  832. 
^3)52(7)  (CaLApp.)  In  an  action  involving  diB- 

fiuted  water  rignu  and  to  enjoin  defi-ndants 
rom  diverting  into  their  ditch  over  plaintiff's 
lands  more  than  a  certain  amount  of  water,  evi- 
dence  that  on  diversion  of  a  greater  amount 
lands  lying  lower  than  those  of  plaintiff  were 
overflowed,  whereupon  defendants  widened  their 
ditcli.  held  admissible.— Barr  y.  Branstetter,  181 
P.  409.  ' 

^»IS2(7)  (Colo.)  Id  action  inTt^ving  water 
rights,  defendants  could  show  that  Uiey  had 
takeD  water  under  a  former  decree  upon  issue 
of  whetiiiT  they  had  accepted  benefits  of  an- 
other former  decree.— Fields  v.  Kincaid,  184  P. 
S.'i2. 

«3;9l52(S)  (Cal-App.)  Evidence  held  to  warrant 
a  finding  that  121.3  inches  of  water  was  all  that 
had  been  used  by  defendants  in  the  irrigation 
of  their  lands.- Barr  v.  Branstetter,  184  P. 
409. 

In  an  action  involving  disputes  as  to  water 
rights  and  to  enjoin  defendaats  from  turning 
into  tbefr  ditch  over  plaintiCfB  lands  more  than 
a  certain  amount  of  water,  findings  that  the 
amount  allowed  defendants  was  sulBcient  for 
the  irrigation  of  their  premises,  etc.,  and  that' 
they  had  enlarged  the  ditch  over  plaintiff's  lands, 
beld  warranted. — Id. 

^152(11)  (Cal.  App.)  Notwithstanding  St. 
1901,  p.  uGO,  defining  a  miner's  inch,  a  judg- 
ment in  an  action  inTolring  dianuted  claims  to 
water  for  irrifration  purposes,  which  allowed 
defendants  121.3  inches  of  water  measnrc  nn- 
der  a  4-inch  pressure,  is  not  open  to  attack  on 
the  ground  that  defendants,  who  cliiinied  a 
greater  number  of  miner's  inches,  were  entitled 
to  a  measurement  of  their  water  under  a  U-inch 
head.— Barr  v.  Brnnstctter,  184  P.  409. 
^» 1 62(11)  (Gal. App.)  Adjudication  of  water 
rights  between  upper  and  lower  riparian  own- 
ers does  not  affect  rights  of  other  lower  own- 
ers not  parties  to  the  action. — ^Drake  v.  Tuck- 
er. 184  P.  502. 

Where  upper  owner's  deed  to  lower  owner 
gave  lower  owner  right  to  divert  water  at 
point  on  upper  owner's  land  after  upper  own- 
er had  used  the  amount  of  water  "held,  used, 
or  claimed"  by  a  fnrn>er  owner  of  both  lands, 
court,  after  awarding  upper  owner's  succes- 
sor in  interfst  water  used  by  former  owner, 
and  after  allowing  lower  owner  water  for  do- 
meptic  ufle»,  properly  divided  the  water  for 
irrigation  purprwies  in  proportion  to  acreage 
held  by  each. — Id. 

^=sl52ni)  (rolo.l  Decree  adjndicnting  wnter 
rit;htM  is  not  ri's  jiKiif'jita  in  sulisoiiunit  nctii>n 
fo  secure  a  decree  nf  alj.indonmenr  of  a  part  of 
a  water  rislit  tlmrehy  given;  the  abandonment 
suit  being  predicjiti'd  on  matters  subsequent  to 
the  geut'ral  a<ljiidi<'!ition  tifiirre. — I'.ijuu  Trr. 
Dist.  v.  Welil(,ii  Valley  Ditch  Co..  1S4  P.  3S2.  i 
C=>I52(11>  ifdlo.)  A  water  adjudication  deiree 
is  a  continuation  and  coufirmalioQ  of  a  prior ' 
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decree  in  same  court  adjudicatinr  water  rights 
in  same  district.— Fields  v.  KlncaB,  184 

vn.  ooNVETAiroEs  jam  oov- 

TRACTS. 

«=3l54(l)  (Or.)  Where  owner  of  millrmce  had 
an  easement  in  property  along  the  side  of  the 
race  in  that  it  bad  the  right  to  widen  the  same 
when  necessary,  abutting  owner,  who  undcr^ 
takes  to  improve  and  occupy  the  land  abutting 
on  the  millrace,  Is  not  a  treapasser.  naleM  Ms 
occupation  or  improvement  Is  such  aa  interferes 
with  the  operations  of  the  owner  of  the  mill- 
race. — Gamma  Alpha  Bldg.  Ass'n  v.  City  of 
Kugene.  184  P.  973. 

^=»I56(4)  (Cal.App.)  Deed  reserviss  to  gran- 
tors the  amount  of  water  of  stream  formerly 

"held,  used,  or  claimed"  by  former  owner  krH 
to  reserve  only  portion  of  the  water  actually 
taken  and  used  by  former  owner. — Drake  v. 
Tucker,  184  P.  502. 

Tin.  ARTIFIOXAI,  PONDS,  lir.8BR- 
VOmS,  AlfD  CHAKITELS,  DAMS, 
AND  FLOWAOE. 

iS=»l7S(l)  (Cal.App.)  A  OHaplaint  aeeUns  to 
enjoin  defendants  from  diverting  an  locreased 
amount  of  water  into  their  irrigation  ditch  over 

1ilaintiff*s  lands,  which,  following  Code  Civ. 
*roc.  S  420,  contained  a  statement  of  facts  con- 
stituting the  cause  of  action  in  an  ordinarj  con- 
cise manner,  and  which  averred  that  defendants 
threatened  to  make  enlai^mcnta  of  the  ditcb. 
followed  by  statements  as  to  damage  which 
would  result,  is  not  open  to  attack  on  the  ground 
that  there  was  no  allegation  that  defepdaots 
threatened  to  make  any  material  enlargement  of 
the  ditch.— Barr  v.  Branstetter,  184  P.  409. 

A  complaint  seeking  to  enjoin  defendants  from 
increasing  the  amount  of  water  diverted  into 
their  drainage  ditch!  over  plaintifTs  lands,  which 
alleged  that  plaiDtiETs  lands  would  be  overflow- 
ed and  rendered  unfit  for  cultivation,  was  a  suf- 
ficient statement  of  irreparable  injury.- Id. 

XX.  PUBXIO  WATER  SUPPTT. 

(A)  Doaamtle  aatf  MvnftctpMl  Parposc-s. 

1 83(6)  (Colo.)  Where  the  promise  of  a  dxj 
acquiring  the  funt  of  a  water  company  to  pa; 
the  company's  outstanding  bonds  was  accepted 
to  that  extent  as  a  payment  on  the  price,  the 
company  is  not  entitled,  as  against  the  city,  to 
possession  of  seven  of  the  city  s  bonds  held  \ff  a 
bank  in  escrow  for  exchange  for  bonds  of  the 
water  company,  all  except  five  of  which  have 
been  delivered  for  cancellation;  the  seven  bonds 
not  being  part  of  the  price. — City  of  Triniilad 
V.  Trinidad  Waterworks  Co..  184  P.  868. 

WILLS. 

See  Appeal  and  Error,  ^=9151;  Descent  and 
Distribution;  Evidence,  €=3448;  Executors 
and  Administrators ;  Guardian  and  Ward,  ^ 
11;  Jury,  <S=>19;  Parent  and  Child,  *=»Ji; 
Pleading,  ^s»8. 

ra.  OONTRAOTS  TO  DEVISE  OB  BE- 
QUEATH. 

$=»59  (Cal.)  Improvements  made  upon  land, 
tending  towards  the  amelioration  and  bette^ 
ment  of  the  owner's  condition,  is  a  sufficient  con- 
sideration for  a  contract  to  will  sudi  ptop^ty 
to  the  persons  making  the  improvements.-^' 
bom  V.  Hoyt,  1S4  P.  854. 
<S=>65  (Cal.)  Where  one  claiming  under  a  con- 
tract to  devise  land  seeks  to  have  a  trust  de- 
clared in  the  land  aa  agaiiint  the  grantees  in  a 
cuiivpyance  executed  by  the  promisor  after  the 
making  of  the  contract,  the  grantees  caDHOt 
complain  of  unceitalnty  as  to  the  consideratioo 
for  the  contract,  _  where  the  conveyance  was 
without  consideration. — Osbom  v.  Hoyt,  184  P- 
S.-.4. 

C=»68  (Cfll.)  Wliere  one  who  had  contracted  to 
will  specific  property  conveyed  it  to  others,  on 
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«=»400  (Idaho)  ETidence  on  contested  probate 
of  an  olographic  will  and  a  lost  olographic  cod- 
icil held  insufficient  to  justify  diaturbing  the 
verdict  of  the  Jury  and  the  findings  of  district 
court  on  trial  de  noro  reversing  an  order  of 
probate  court  admitttDg  aucb  inatramenta  to 


action  brought  before  Ms  death  to  hare  a  truat 
declared  in  the  property  was  not  nrematurely 
commenced.— Oaborn  v.  Hoyt,  184  P.  854. 


IV.  REQUISITES  AED  VAUDITT. 

(A)  Kmtnitm  Md  Bwmtlkla  ot  Twrtamcata- 
rr  DlavMltlasM. 

«ss>88(l)  (Kan.)  A  prarlrion  In  a  warranty 
deed  that  it  shall  be  void  In  case  the  grantee 
diee  before  the  grantor  rmdera  the  instniiiient 
teatamentary  in  character  and  inoperatiTe  for 
want  of  witnesses,  though  it  was  executed  short- 
ly after  grantor  had  ituflered  a  paralytic  stroke. 
In  consideration  of  the  care  of  the  grantee,  hia 
brother,  and  the  protwbility  that  he  wonld  be 
a  burden  on  him  for  some  Ome  to  coine.— dbai^ 
lin  T.  Ohaplin,  184  P.  984. 

(D)  UoloffrapUo  Wtlla. 

®==>I30  (Cal.)  If  the  separate  residuary  clause 
of  an  olographic  will  was  written  by  teetator 
when  he  wrote  the  body  of  the  instrument  as 
part  of  the  same  testamratary  act,  the  instru- 
ment aa  a  whole  was  a  ^gle  instrument,  and 
the  date  of  the  beginning  covered  both  portions 
of  it.— In  re  Hartley's  Estate,  184  P.  9S0. 
«s»l30  (Cal.App.)  The  figures  "4/12/17th"  are 
a  Bufficient  dating  for  holographic  will.— In  re 
Olsseu'a  Estate,  184  P.  2^ 

A  writinfT  containing  two  clauaes,  the  first 
dated  and  the  second  undated,  each  clause  be- 
ing signed  by  testator,  and  written  all  at  one 
time  by  him,  Md  to  constitute  a  tangle  inatrn- 
mnt,  and  not  a  will  and  an  undated  codicil. 
-M. 

An  instrument  written  and  signed  by  testa- 
tor, reading,  "mod  dark  I  leeve  hore  $2000  more 
cash  mony.  My  my  is  eleere  1  leere  hme  all," 
held   sufficiently  intelligible  to  oonstitate  a 

holographic  wtll.-*-Id. 

V.  PROBATE,  ESTABUSBBIENT.  AED 
AEKOUSENT. 

(B)  Aotlona  to  BlstabUsh  or  I>«tennln« 
Validity  In  General. 

«a>222  (Idaho)  A  proceeding  to  contest  the 
probate  of  a  will  la  in  its  nature  equitable. — 
Pederaen  t.  Hoore,  184  P.  476. 

<H>  Evldeaeo. 

«=s>288(3)  (Cal.)  Where  an  olographic  will  wae 

admitted  to  probate  with  a  separate  residuary 
clause  as  part  of  it,  on  subsequent  contest  the 
burden  rested  on  contestants  to  show  the  resid- 
uary clause  objected  to  was  not  a  valid  testa- 
mentary disposition  by  testator  becauae  not 
dated;  the  original  order  of  probate  creating  a 
prima  facie  presumption  that  the  will,  residuary 
clause  and  all,  was  a  single  Instrument  covered 
by  the  aingle  date.— In  re  Hartley*!  Batata  184 
P.  960. 

(K)  Review. 

4e»356  (N.M.)  The  action  of  the  probate  court 
in  probating  a  will  may  be  review^  under  Oode 
1915,  H  1439  and  58S1,  either  by  contest  in 
the  probate  court  or  on  appeal  to  the  district 
court.— Miera  v.  Akers,  184  P.  817, 
(S=»357  (N.M.)  When  an  instrument  purporting 
to  be  a  will  has  been  declared  invalid  by  the 
probate  court,  the  district  court  has  jurisdiction, 
under  Code  1915,  §§  5879,  5883,  to  bear  and 
determine  its  validity  after  the  record  of  pro- 
bate court  han  been  regularly  transmitted  to  it. 
—Miera  v.  Akera,  184  P.  817. 
^370  (N.M.)  Under  Code  191IS,  i  1438,  the 
record  on  appeal  to  dlaMct  court  from  probate 
court's  action  in  probating  a  will  is  sufficient 
if  properly  certified,  and  the  record  of  the.  pro- 
ceedings at  the  trial  in  the  probate  court  need 
not  be  made  a  part  of  the  record  by  bill  of  ex- 
ceptions.—Miera  V.  Akera,  184  P.  817. 
^=9374  (N.M.)  On  appeal  from  the  probate  to 
the  district  court  from  judgment  admitting  or 
denying  the  probate  of  a  will  the  cause  is  tried 
"dc  novo."— Miera  t.  Akera,  184  P.  817. 


probata— Pederaen  v.  Bibore,  184  P.  475. 

WIND. 

See  Negligence,  <8=962. 

WINDOW  WASHER. 

See  Master  and  Servant,  4=s>217.' 

WITNESSES. 

See  Appeal  and  Error,  «=s>277,  930,  971 :  Costs, 
^186;  Criminal  Law,  «=9323,  1186;  Di- 
vorce, €=s>184;  Evidence:  Intoxicating  Liq- 
oora,  «=9260;  Trial,  ^26,  140. 

I.  ATTENDANCE,  PRODOOTION  Of 
DOOmCENTS,  AND  COM- 
PENSATION. 

^21  (Colo.)  Refuaal  to  testify,  in  judicial  in- 
vestigation for  purpose  of  investlgatiiig  charges 
made  against  sbenff  and  the  drawing  of  the 

5 rand  jury,  was  a  direct  criminal  cODtempt. — 
oslyn  T.  People,  184  P.  S76. 

n.  OOHPSTBNOT. 

(A)  Oapaoltr  »a  ttaallAeatloaa  la  GMa- 
•val. 

^53(7)  (Okl.Cr.App.)  Under  Bev.  Lawa 
1910,  8  5882,  neither  the  husband  nor  wife  is  a 
competent  witness  against  the  other,  except 
.in  a  criminal  proseenoon  for  a  crime  commit- 
ted by  one  against  the  other.— ^ingley  v.  State, 
184  P  599 

<S=>55  fOkl!)  Under  Rev.  Laws  1910,  |  B050,  a 
husband  is  a  competent  witness  for  hia  wife 
when  he  Is  a  Joint  par^  and  has  a  joint  inter- 
est in  the  action,— Stewart      Sidme,  184  P. 

443. 

«=>56(1)  (Okl.)  Under  Bev.  Laws  1910,  f  5050, 
a  husband  ia  a  competent  witness  for  his  wife 
concerning  tranaaetKBis  in  which  he  acted  aa 
her  agent— Stewart  v.  Biddle,  184  P.  443. 

(D)  ODnfldmtlal  Relatloaa  and  PH^llevcd 
Ooniinanloatloae. 

€=3188(1)  (OU.Cr.App.)  In  a  prosecution  for 
the  killing  of  a  person  not  defendant's  wife, 
he  was  incompetent,  under  Rev.  Laws  1910,  | 
5882,  as  a  witness  to  disclose  commuulcationti 
made  by  his  wife  to  him.— Tingley  v.  Sute,  184 
P.  699. 

m.  EXAMINATION. 

(A)  Tslcias  Teatlmony  In  General. 

«s»240(2)  (Idaho)  The  allowance  of  leading 
questions  in  the  examination  of  a  witness  is  a 
matter  in  the  discretion  of  the  trial  court— 
Pederseo  v.  Moore,  184  P.  475. 

Oroaa-Bzamlnatton  and  Be-BAmlna- 

tlon. 


(B) 


«=9268tl)  (Oal.App.)  In  a  power  company's 
action  against  its  customer  to  recover  for  cur- 
rent furnished,  the  trial  court  erred  in  cutting 
off,  Bubatantiany  at  its  beginning,  the  cross-ex- 
amination of  the  company's  clerk  by  the  cus- 
tomer on  the  subject  of  the  reasonable  value 
of  the  electricity  furniahed,  where  the  action 
was  upon  a  common  count  and  not  on  express 
contract,-  although  letters  in  evidence  proved 
a  contract  price ;  he  being  the  only  witness  on 
the  subject  produced  by  the  eompnny,  and  his 
evidence  having  an  important  bearing  on  the 
fact— Son  Joaquin  Light  &  Power  Co.  v.  Bur- 
low,  184  P.  899. 

«=>269  (1)  (Okl.  Cr.  App.)  Cross-examination 
should  not  be  confined  to  particular  guestlona 
asked  or  the  precise  subjects  called  to  witnes"' 
attention  on  direct,  the  correct  rule  being 
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allow  crosfi-examioation  as  to  any  matter  not 
foreign  to  the  subject-matter  of  the  examination 
in  <?hief,  whidi  tends  to  lijnit,  ezpUia,  or  mod- 
ify it.— Creek  v.  State.  184  P.  917. 
«»269(15)  (Or.)  In  an  action  for  the  death 
of  a  servant  by  collision  of  a  truck  with  an 
eoffine  upon  which  the  seryant  was  riding,  it 
was  error  for  defeodant  to  aak  plaintiff's  wit- 
ness what  kind  and  make  the  truck  was,  where 
witnev  had  not  testified  as  to  the  trucks,  since 
such  question  was  clearly  dip.>cted  toward  es- 
tablishing an  affirmative  defense  and  was  not 
proper  cross-examination. — Garvin  v.  Western 
Caopprage  Co.,  184  P.  555. 
«=»270(3)  (Cal.App.)  In  prosecution  for  lar- 
ceny committed  while  defendant  was  sharing 
prosecuting  witness'  room  overnight,  where 
prosecuting  witness  had  testified  tliat  he  had 
told  defendant  that  he  vonld  be  unable  to  keei> 
him  overnight,  as  be  WM  going  to  have  com- 
pany, crosa-ezamination,  as  to  whom  such  com- 
pany was.  was  immatflrinl.— Feoide  t.  Williams, 
184  P  4i)8 

^=»275(1)  (Okl.Cr.App.)  A  defendant,  offering 
bimaeU  as  a  witness,  subjects  himself,  as  re- 
gards cross-examination,  to  all  the  rules  govern- 
ing other  witnesses. — Creek  v.  State,  1S4  P.  917. 
«=s277(4)  (Okl.Cr.App.)  In  trial  for  homicide, 
where  state  in  its  case  in  chief  offered  testi- 
mony, without  objection,  that  defendant  re- 
sisted arrest,  and  defendant  testified  that  be  did 
not  intend  to  do  so,  and  that  no  one,  except- 
ing constable  without  a  warrant,  attempted  to 
arrest  him,  and  that  he  had  voluntarily  in- 
formed sheriff  of  his  willingness  to  submit  to 
arrest,  his  cross-examination  as  to  whether  he 
had  escaped  from  jail  on  two  different  occa- 
sions, and  while  awaiting  trial,  was  proper.— 
Creek  V.  Stnte,  184  P.  917. 

In  trinl  for  homifide,  where  defendant  in 
chief  testified  as  to  bis  domestic  relations,  and 
that  he  bad  reason  to  suspect  improper  relations 
between  his  wife  and  deceHsed  for  months  prior 
to  killing,  and  that  after  he  was  in  jail  his 
wife  left  the  country  with  another  man,  his 
cross-examination  as  to  his  letter  to  his  wife, 
written  from  jail,  not  requesting  wife  to.  testify 
in  his  behalf,  but  requesting  her  to  produce  a 
daughter  to  do  so,  was  not  an  abuse  of  discre- 
tion,— Id, 

€=>28Ct/2  (Cal.App.)  Where  cross-ezamination 
of  complaining  witness  had  been  very  complete 
and  comprehensive,  court's  refusal  to  permit 
further  examination,  as  to  matters  which  had 
been  covered  several  times  in  the  course  of  the 
cross-examination,  was  proper,  under  Code  Civ. 
Proc.  K  2044,  giving  the  trial  court  power  to 
exercise  a  reasonable  control  over  the  cross- 
examination  of  a  witness. — People  v.  Bazo,  1S4 
P.  881. 

(C)  PtItIIprc  of  WltneMH. 

^=9292  (Colo.)  A  witness  may  not  refnse  to 
testify,  becaiise  testimony  may  influence  civil 
litigation  in  which  he  is  interested,  or  because 
he  considers  the  matter  inquired  about  as  his 

Srivflte,  confidential,  and  personal  business. — 
oslyn  V.  People,  184  P.  375. 
€=»294  (Colo.)  A  witness  may  not  refuse  to 
testify  i>eeause  testimony  may  Influence  civil 
litigation  in  which  he  is  interested.— Joslyn  t. 
People,  l&i  P.  375. 

IV.   CREDIBIIiITT.  IBfFEAOHMENT, 
OOHTRADIOTION.  AND  OOB- 
ROBOBATION. 
(A)  In  OvBCral. 

^=3330(1)  (Tdahol  The    statutory    method  of 

impeaching  a  witness  must  be  followed  and 
cru.'s^ -examination  of  a  st.'itc's  witnoss  held  im- 
proper.— State  T.  Askew,  184  P.  473. 

(D)  Cbaracter  •nd  Condael  of  Wltnesc 

^»358  (N.M.)  Where  a  witness  in  a  criminal 
case  tetiti(i<id  as  to  the  reimtiition  of  iiccuscd 
for  trulh  and  veracity  and  as  a  law-abiding 
citizen,  it  is  competent  to  cross-examine  him  OB 
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to  whether  he  has  heard  reports  of  particular 
instances  inconsistent  with  such  reputation, 
over  objection  that  a  distinct  crime  was  shown. 
-State  7.  Hawkins,  184  P.  977. 

CO  Tniereat  nnd  Bliu  of  Wltaeas. 

^=>370(1)  (Idaho)  a  criminal  case  it  is 
proper  to  show  the  relation  of  a  witness  with, 
or  his  feelings  toward,  a  defendant,  or  the  vic- 
tim of  the  alleged  crime,  or  the  proeecutiiig 
witness;  and  the  inquiry  may  extend  to  par- 
ticular facts  showing  witness'  boetility  toward, 
or  bis  bias  or  prejudice  for  or  against,  soch 
persons.— Stnte  v.  Askew,  184  P.  473. 
^»374(1)  (Idaho)  In  a  criminal  case,  showing 
the  relation  of  a  witness  with,  or  his  feelings 
toward,  a  defendant,  or  the  victim  of  the  alleg- 
ed crime,  or  the  prosecuting  witness,  the  in- 
quiry may  extend  to  particular  facts  showing 
witness'  nostiUty  toward,  or  hii  bias  or  preju- 
dice for  or  against,  such  pemma.- State  v. 
Askew,  184  P.  473. 

(D)  Ineonii  latent  Statements  I17  WltneM- 

®=>379(9)  (Or.)  In  view  of  L.  O.  L.  fi  861,  it 
was  proper,  in  an  action  against  employer  for 
the  death  of  a  servant,  to  ask  a  witness  aboat 
his  testimony  at  a  coroner's  inquest  relative 
to  same  accident,  for  the  purpose  of  impeach- 
ment, where  there  was  an  apparent  incon- 
sistency.— Garvin  v.  Western  Cooperage  Co., 
184  P.  555. 

€=»387  (UaKApp.)  In  prosecution  for  larceny 
where  defendant  was  charged  with  having  stol- 
en pocketbook  of  prosecuting  witness  while 
sharmg  his  room  overnight,  prosecuting  wit- 
ness, having  testified  on  direct  examination 
that  he  had  asked  defendant  when  defendant 
entered  the  room  durinx  night  to  cum  on  the 
light  and  having  denied  on  cross-examination 
that  defendant  had  turned  on  light  without 
having  been  asked  to  do  so,  was  properly 
asked  on  cross-examination  if  be  had  stated 
during  preliminary  examination  that  be  had 
asked  defendant  to  turn  on  the  light— People 
v.  Williams,  184  P.  498. 

The  utmost  latitude  compatible  with  rules 
of  evidence  should  have  been  permitted  in  the 
crose-ezamlnation  of  complaining  witness  as 
to  inconsistent  statements.— Id. 
€:=387  (Kan.)  In  prosecution  for  rape  on  a 
girl  12  years  of  age,  cross-examination  of  de- 
fendant's mother,  whom  it  was  sought  to  im- 
peach, as  to  certain  statements  as  to  defend- 
ant's conduct,  were  competent,  where  a  proper 
foundation  was  laid  by  asking  her  whether  she 
had  made  snch  ■tatemeots.-^tate  v.  Loomer, 
l&i  P.  723. 

«=>388(2)  (CalApp.)  In  prosecution  for  lar- 
ceny committed  while  defendant  was  sharing 
room  of  prosecuting  witness  overnight,  where 
prosecuting  witness  had  testified  as  to  what 
had  taken  place  during  night,  end  had  testi- 
fied on  croBB-exainination  that  he  had  made 
no  effort  to  hold  defendant  a  prisoner,  he  was 
properly  asked,  under  Code  Civ.  Proc.  §  2048, 
if  he  bad  not  told  proprietor  of  the  hotel  that 
he  had  held  defendant  until  arrival  of  police, 
without  first  laying  predicate  under  section 
205J.— People  v.  Wfiliams,  184  P.  498. 

Testimony  of  witness  that  prosecuting  wit- 
ness bad  made  a  statement  to  him  inconsistent 
with  testimony  of  prosecuting  witness  during 
trial  was  properly  stricken,  where  the  proper 
predicate  had  not  been  laid  for  such  impeach- 
ment by  examining  prosecuting  witness  rela- 
tive thereto  under  Code  Civ.  Proc.  §  2052.— Id. 
<3=»389  (Cal.)  Where  the  testimony  of  defend- 
ants, who  were  charsed  with  murder,  as  to 
their  movements  on  the  afternoon  of  the  crime, 
was  clearly  contradictory  of  extrajudicial  state- 
ments ns  to  their  movements  imputed  to  them, 
and  defendants  on  cross-examination  nether 
inimitted  nor  denied  the  statemi>ut«,  it  waji 
ciiuiiictcnt  for  the  prosecution  to  impeach  tbem 
liy  proof  of  such  statements.- People  v.  Tom 
Woo,  184  P.  388. 
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*'After  the  completion  of  a  well."— Uncle  Sam 
Oil  Co.  V.  Richards  (Okl.)  184  P.  575. 

"AxreemeDt." — Liondon  Guarantee  &  Accident 
Co.  V.  Industrial  Accident  Commisfiion  (CaL) 
1S4  P.  864. 

"Appendage."— Schofield  t.   School   Dist  No. 

113.  Labette  County  (Kan.)  184  P.  480. 
"AriBuig  out  of  and  in  course  of  employment." 

— JudsoQ  Mfg.  Co.  T.  Industrial  Accident 

Commission  (Cal.)  184  P.  1. 
''Arising  out  of  the  employment."— Chandler 

T.  Indnstrial  OommlBmon  of  Vtah  (Utah) 

184  P.  1020. 
*'Bad  faith."-^f<oux  v.  Moore  (Kan.)  184  P. 

637. 

*'Book  of  accounts."— SUte  v.  Eennadr  (Kan.) 
184  P  734 

"Chattel  mortgage."— State  v.  Webb  (Kan.)  184 

P.  71B. 

"Chattel  real."— State  r.  Welcb  (OU.  Or.  App.) 

184  P.  788. 

"Col."— Collins  V.   Oklahoma   State  Hospital 

(Okl.)  184  P.  946. 
"Colored."— Collins  v.  Oklahoma  State  Hospital 

(Okl.)  184  P.  946. 
"Completion."— Uncle  Sam  Oil  Co.  v.  Bichards 

(Okl.)  184  P.  575. 
"Composition." — American  Improvement  Co.-  t* 

LiHenthal  (Cal.  App.)  184  P.  692. 
"Consummate.^'— Oregon    Home    Builders  t. 

Montgomery  Inv.  Co.  (Or.)  184  P.  487. 
"Consummation  of  deal."— Oregon  Home  Build- 
ers V.  Montgomery  Inv.  Co.  (Or.)  184  P.  487. 
"Contract."- London    Oaarantee    &  Accident 

Co.  V.  Industrial  Accident  CJommisalon  (CaL) 

184  P.  864. 

"Corfveyance  of  real  estate."— State  v.  Welch 

(Okl.  Cr.  App.)  184  P.  786. 
"County."— DiUwood  v.  Kiecks  (Cal.App.)  184 

P.  as. 

"Course  of  employmenr."— Starr  Piano  Co.  t. 

Industrial  Accident  Commission  (Cal.)  184 
P.  860. 

"Creditors'  bill."— Interurban  Const.  Co.  v.  Cen- 
tral State  Bank  of  Kiefcr  <Okl.)  184  P.  905. 

"DeaL"— Oruon  Home  Builders  v.  Montgom- 
ery Inv.  Co.  (Or.)  184  P.  487. 

"Dwree."— Wright  v.  Wimberly  (Or.)  184  P. 
740. 

"Delinquent  lands."— Muskogee  ^nmes-Demo- 
crat  V.  Board  of  Com'rs  of  Muskogee  Coun- 
ty fOkL)  184  P.  591. 

"Due  process  of  law." — Beck  v.  Ransome-Crum- 
mey  Co.  (Cal.  App.)  184  P.  481;  I*ryor  v. 
Western  Paving;  Co.  (Okl.)  184  P.  88. 

"Ensrment  appurtenant." — ^Bmst  v,  Allen 
(Utah)  184  'P.  827. 

"Easement  in  gross."— Ernst  t.  Allen  (Utah) 
184  P.  827. 

"Employ^."- Fliekenger  v..  Industrial  Accident 

Commismon  (Cal.)  184  P.  851. 
"Evidentiary  fact."- Oregon  Home  Builders  v. 

Montgomery  Inv.  Co.  (Or.)  184  P.  487. 
''Executed  agreement. "—Anderson  v.  Adler  (Cal. 

App.)  184  P.  42. 
"Fact  in  issue." — Oregon  Home  Builders  v. 

Montgomery  Inv.  Co.  itOr.)  184  P.  487. 
"Factory."— Gowey   v.   Seattle   Ughtliifr  Co. 

(Wash.)  184  P.  339. 
"False   pretenses." — People   v.   Neetens  (Cal. 

App.)  184  P.  27. 
"Final  judgment"— Morrison  t.  Robinson  (N. 

M.)  184  P.  214. 
"Findings  of  fact."— Rogers  t.  Harris  (Okl.) 

184  P.  459. 
"Fish."— State  v.  Sfivage  (Or.)  1S4  P.  507. 
"Garnishment."— Oeren  &  Ilamond  v.  Lawson 

(N.M.)  184  P.  216. 
"Gross  negligence."- Missouri,  K.  St  T.  By. 

Co.  V.  Ziiber  (Okl.)  184  P.  452. 
"Holder  in  dne  course."— Smith  v.  Smith  (Okl.) 

184  P.  82. 

"Homestead."— McCray  t.  Miller  (OkL)  184  P. 
781. 
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"Impost"— City  of  Madera  v.  Black  (Cal)  184 
P.  397. 

"Independent  contractor."— ArizoBa-Hercules 
Copper  Co.  v.  Crenshaw  (Aris.)  184  P. 
996;  FUckenger  v.  Industrial  Acddent  Com- 
mission (CaL)  184  P.  851. 

"Inferior  court."--8tate  t.  Tnie  (Wyo.)  184  P. 
229. 

"Instrument  ^Effecting  real  estate."— Bentley  v. 

Zelma  Oil  Co.  (Okl.)  184  P.  131. 
"Interstate  commerce."— Lusk  v.  Bandy  (Okl.) 

184  P.  144. 

"Joint  adventure."— Keyes  v.  Nims  (CaL  App.) 
l84  P  695 

"Judgment"— Wright  v.  Wimberly  (Or.)  184 
P.  740. 

"Judicial  Hie."— Otoret  T.  Brown  (Idaho)  184 

P.  649. 

"Jurisdiction  of  the  subject-matter."— Glover  v. 
Brown  adaho)  184  P.  G4a 

"Latter,"— Armstrong  v.  PhilUps  (OkL)  184  P. 
109. 

"Legal  voters."— State  v.  Howell  (Wash.)  184 
P.  33a 

"Libel."— Collins  v.  Oklahoma  State  Hospital 

(OkL)  184  P.  946. 
"Lottery."— Ex  parte  Pierotti  (Nev.)  184  P.  209. 
"Manifest"- Love  v,  Mt.  Oddie  Lnited  Mines 

Co.  (Nev.)  184  P.  921. 
"May."-Lemp  v.  Lemp   (lAho)  184  P.  222. 
"Mining  partnership."— Michalck  v.  New  Alma- 
den  Co.  (Cal.App.)  184  P.  56. 
"Moneyed    corporation."- State    v.  Kennedy 

(Kan.)  184  P.  734. 
"Mortgage  to  secure  payment  of  the  balance  of 

the  purchase  price."— Ladd  &  Tilton  Bank 

V.  Mitchell  (Or.)  184  P.  282. 
"Nuisance."- Goodrich  v.  Starrett  (Wash.)  184 

P.  220. 

"Nuisance  per  se."— Walcher  v.  First  Presbyte- 
rian Church  of  Norman,  OkL  (Okl.)  184  P, 
106.  ' 

"Occupation  of  baildings."- Mott  v.  Wright 
(Cal.  App.)  184  P.  617. 

"Officer  of  the  court  "—People  v.  Horley  (Colo.) 
184  P.  386. 

"Or   other  fixed  representation." — Collins  v. 

Oklahoma  State  Hospitsl  (Okl.)  184  P.  94«. 
"Partnership."- Keyes  v.  Nims  (Cal.App.)  184 

P.  695. 

"Party."-De  Miera  v.  Akers  (N.  M.)  184  P. 
817. 

"Pendinp.*— North  Laramie  I.And  Co.  v.  Hoflf- 

man  (Wyo.)  184  P.  226. 
"Permanent  roads."— Pine  v.  Baker  (OkL)  184 

P.  445. 

"Personal   property."— Andorwn   v.  Oolnmbia 

Contract  Co.  (Or.)  184  P.  240. 
"Purchase-money   mortgage."— Ladd   ft  Tilton 

Bank  v.  Mitchell  (Or,)  184  P.  282. 
"Principals."— Bandy  v.  State  (OkL  Cr.  App.) 

184  P.  TO5. 

"Proviso."— Tatum  v.  Marsh  Mines  Consoli- 
dated (Wash.)  184  P.  628. 

"Beal  estate  broker." — Oregon  Home  Builders 
V.  Montgomery  Inv.  Co.  (Or.)  184  P.  487. 

"Servant."— Standing  t.  Morosco  (CaL  App.) 
184  P.  954. 

"Service."— Jodson  Mfg.  Co.  v.  Indutdrial  Ac- 
ddent Commission  (Cal.)  184  P.  1. 

"Situated."- Fields  v.  Kincaid  (Colo.)  184  P. 
832. 

"Special  damages." — Kirk  v.  Madareita  (Idaho) 

1S4  P.  225. 
"State  officer."— People  v.  HIgttins  (Colo.)  184 

P.  365;  People  v.  Morley..  Id.  386. 
"Submission  of  case." — MacDermot  v.  Grant 

(Cal.)  1&4  P.  31W. 
"Tax."— City  of  Madera  v.  Black  (Cal.)  184  P. 

397 

"Title  note."— State  v.  Webb  (Kan.)  184  P.  HS. 
"Toll."-City  of  Madera  v.  Black  (Cal.)  184  P. 
397. 

'Township  officer."— Hart  t.  Grove  (Okl.)  184 
P.  572. 
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"Trivial  imperfection."— Mott  v.  Wright  (GaL 

App.)  184  P.  517. 
"Ultimate  •  fact."— Oregon   Home  Builders  t. 

Montsomory  Inv.  Co.  (Or.)  184  P.  487. 
"Unilateral  contract."— Miller  t.  Kimmel  (OkL) 

184  P.  762. 

"Unreasonable  len^tb  of  time."— Title  Loan  & 

Investment  Co.  t.  FuUer  (Kan.)  184  P.  727. 
"Unwritten  law."— Creek  v.  State  (OU.  Ur. 

AppJ  184  P.  917. 
"Usual  aad  customary."— City  and  County  of 

Denver  v.  Bowen  (Colo.)  184  P.  357. 
"Watered  stock."— BenUey  v.  Zelma  OU  Co. 

<Obl.)  184  P.  131. 
"Well."— Schofield  v.   School  Diet  No.  113, 

Lahette  County  (KanO  184  P.  480. 
*'Work>hop."— Gowey  v.  Seattle  ligbdnc  Co. 

(Waah.)  184  P.  m. 

WORK  AND  UBOR. 

•=922  (CaLApp.)  In  an  action  to  foreclose  me- 
chanics' lims,  complaint  alleging  that  mateiiali 


tion  against  the  owner  in  the  form  of  a  qma- 
tum  meruit;  it  being  alleged  that  the  labor 
and  materi^H  were  furnished  in  pursuance  of 
the  contract  between  the'  contractor  and  the 
owner,  and  were  furnished  at  the  instance  of 
the  c<mtractor.— Mott  t.  Wright,  1S4  P.  fil7. 

WORKMEN'S  COMPENSATION  ACTS. 

See  GonstitQtional  Law,  «=»245.  301;  Master 
and  Servant.  «S9847-1LS;  Statntea,  ^114. 

WRIT  OF  ERROR. 

3e«  A^raal  and  Error. 

WRITS. 

See  Attachment:  Habeas  Oocpns;  Hudaimu; 

Process;  Prohibition. 
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Allen  Clark  Oo.  t.  Fruicovlcb  (176  P.  259)  321 
Allen  Clark  Co.  v.  Moran  (176  P.  413) ...  356 

Bercey  t.  AlexftDder  (178  P.  978)  423 

Berney  t.  Highway  Dept.  (178  P.  9781.  ■  ^23 
Bra<Uey  t.  NeTada-Caluomia  Orecoti  By. 
(178  P.  906)   411 

City  of  Reno  v.  Dixon  (172  P.  367;  177 

P.   17)   67 

Clark  V.  Turner  (180  P.  908)   450 

Clark  Co.  T.  FrancoTich  (176  P.  259)  321 

Clark  Co.  V.  Moran  (176  P.  413)   356 

Crosman  t.  Southern  Pac  Co.   (173  P. 

228)    92 

Crumley  t.  Southern  Pac  Go.  (177  P.  17)  837 

gixon  V.  Pruett  (177  P.  11)   345 
ixon  T.  Southern  Pac.  Co.  (172  P.  368; 

177  P.  14)   73 

Donell,  Ex  parte  (178  P.  2S)  369 

Eieer  t.  District  Court  o(  Fifth  Judicial 
Diat.  (174  P.  1023)   218 

McCone  t.  Eccteg  (181  P.  134)   451 

Maier  V.  Watser  (181  P.  437)..   497 

Ming,  Ex  parte  (181  P.  319)  472 

Moore  v.  Rochester  Weaver  Min.  Co.  (174 
P.  1017)   164 

Nelson     Smith  (176  P.  261;  178  P.  625)  302 


Parua  t.  District  Court  of  Fourth  Judicial 

Uist.  (174  P.  706)  

•     184  P. 


229 


Pace 

Perry  t.  Dlitrfct  Court  of  Seventh  Judi- 
cial Dist.  (174  P.  1058)  284 

Phillips  V.  Phillips  (180  P.  907j  460 

Potter  T.  Los  Angeles  &  S.  L.  R.  Co.  (177 
P.  933)  870 

Pruett  V.  Caddigan  (176  P.  787)   329 

Richards  v.  Termilyea  (176  P.  188;  180 
P.  121)  294 

Schultz,  Ex  parte  (174  P.  431)   254 

State  T.  Beck  (174  P.  714)   209 

State  T.  District  Court  of  Fifth  Judicial 

Dist.  (174  P.  3023)   218 

State  T.  Kuhl  (175  P.  190)   185 

State  V.  MiloBovich  (175  P.  139)   263 

State  V.  Moran  (176  P.  413)   356 

State  V.  Park  (178  P.  389)   388 

State  r.  Reno  Brewing  Co.  (178  P.  902)..  397 

State  T.  Sella  (180  P.  080).   467 

Sweeney  v.  Sweeney  (179  P.  688)   431 

Thatcher  v.  Reno  Brewing  Co.  (178  P.  902)  397 
TwyefEort,  Ex  parte  (174  P.  431)   269 

Vineyard  Land  &  Stock  Co.  v.  District 
Court  of  Fourth  Judicial  Dist.  (171  P. 
166)   1 

Walser  v.  Moran  (173  P.  1149;   180  P. 

492)    Ill 
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